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PREFACE TO THE TENTH EDITION. 

In ihis million amcniJmcnls introtluccd by ibc Govcmnicnl of India 
(AdnpMtu'n of Imb.m Laws) On!cr, I9J7. the Critrimal Amendment 
Act. (Act XXH of 1939), ibe Oflcncc^ on Ships and Aircraft Act, 
19t0 (Act IV of 1940) and the Oxlc of Criminal rroccdurc (Amendment) 
Act. 19;0 (Act XXXV of 1910) Iu\c beat inscrlcxl in proper places. Tor 
the u'c of the Hench and the Har in Uurma, the amendments introduced 
b> the CoNcrrmicnt of Hurma (Adaptation of I.a»vs) Order, 1937, and 
the Schedule annexeil thereto, ha\c l»ccn quoted in Note d (papes 12 to 18). 
Kuhf^s rc;x)ned up to the end of Januar)', 1911, have been incorporated 
»n the nc'tc' and the addcnthi with copious cro«s-rcfcrwces. The book has 
spam been Ihorouphly revised with a view to enhance its usefulness, keeping 
>t at the same time handy for llic purpose of ready reference. 

IlntHAurotn, UnNCAi., i 

t KaCKSTRA Kt'MAR nitATTAClIARYa'A. 

Hit January, J 


rnni-ACE to the ninth edition. 


In this edition the book Juts been thoroughly revised and partly re- 
written. k'ceping In view the ideal followed in the previous editions. Rulings 
reported up to the end of rebruar^*. 1937, have been incorporated in Ute 
notes and the addenda with copious cross-references. Ever)’ attempt has 
been made to make the book more useful both to the Rcnch and the Bar. 
I shall deem my labour fully recompensed if I have been able to maintain 
the reputation of the learned editor who met with an untimely death 'after 
the publication of the last edition. 


BniHAuroitn, Brncai., 
28lh February, J9J7. 


Naccndra Kumar Biiattacmarvya.' 


PREFACE TO THE SEVENTH EDITION. 

As I have observed in a prcv'ious edition of tliis work, the sweeping 
Amendments of 1923 have not been able to cope with the tremendous task 
of removing the divergencies of ofunion among the Hlgli Courts which exist 
under almost every important section of tlic Cotic. Pcriiaps the Committees 
which sat on the Bills of 1914 and 1921 Imd decided to direct their attention 
more towards defining tlic policy of the law than attempting ile the 

conflicts of opinion which Uiey acceptechas a matter of • result 
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TKIirACi: TO Tin: skcond koitiok. 


Hut Oic far-rrach:n- amcmlnj«it5 li.wc l>ccn wrouglit by the 

CntrjTul l-3« AnKniJnictit Act. XII of (j>oj>u!.iTly known as Use Racial 
iJjMnictionj. AelJ and the Cnnnnal I’rocctlurc Ctnlc Atttotclnicnt Act, XVIII 
ef iy2J. The hiit Act «$ Uic tcjult of a coniproinisc between the inentbers 
of a Committee ai'jwmtcd m IWI to atnatti cenam provtsions of this Code 
whtdt diilcccntiatcd between European and Indian Ifntish subjects in cri* 
ntinal tna!> and proceedings. The disabihiits of second and Unrd class 
Magistrates to tr^' Ruro]>can Itritish subjects, die requirement of tlic first 
class Magistrate l^tng a European Itntisli subject and a Justice of Ute Rcacc 
in order tu be able to \ry liuropc.in Urttish subjects, the rigiu of such subjects 
to claim a jurj' before a Uistnct Magistrate, Uicir exemption from security 
proceedings, the losser scale of punishment, the more extensive rights of 
_apj>cal— all Uicsc prisilcgcs have now been taken away ihougli certain in- 
equalities arc still retained under the present Code. The amendments have 
been duly noticed in this l>ook not only by reference to the Statement of 
Objects and Reasons of the Rill, but also to the UcjiQrt of the Racial Dis- 
tinctions Committee. 

The Amendment Act XVIII of 1923 has got a long histor}’ bcliind it. 
The kernel of the Act was a Hill prepared in 191'1, in which llirce-fourths of 
the present amendments were contained. This Hill was referred to a small 
Committee (known as the Ixjw-ndcs Committee) in 1916, which submitted its 
Report at the end of the same ye.ar, but owing to tlic interposition of tlie 
war, further consideration on the Bill was postponed. Meanwhile, sugges- 
tions and criticisms were invited and collected, and in 1921 another Bill was 
prepared (embodying the above Report with certain alterations made in 
pursuance of llie suggestions received) and was referred to a Joint Com- 
mittee whidi submitted its Report in 1922. This Bill, with various altera- 
tions, ultimately passed into law in 1923. 

Trom this it Is evident that neither the Bill of 1921 nor the Report 
of the Joint Committee of 1922 gives the whole history of the amendments; 
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Art Xl of 1923 (ItcfK'.iIinp ami Amending Act). « 

Art XII of 1923 (Cntninai I«a\v Amendment Act); 

Act XVllI of 1923 (Crimlmil Procedure Code Anicndmcnl Act). 

Art XX of 1923 (Indian I’enal Cmlc Amendment Art)^ 

Act XXXV of 1923 (Criminal Pro. Code I'urthcr Amendment Act). 
Act XXXVII of 1923 (Criminal Pro. Code 2nd Amendment Act), 

Act VII of 1924 (Hcprtlinp and Amendinp Art). ; ; . 

Art XVlII of 1924 (Criminal Unw Amendment Act). ^ 

Act VIII of 1925 (Obscene Publications Act). 

Act XXIII of 1925 (Lepislativc Mcml)ers Exemption Act).- 
Act XXIX of 1925 (Indi.m Penal Code Amendment Act). ‘ 

Act XXXII of 1925 (Oudh Courts Act). 

Act XXXVII of 1925 ( Rei)C.alinp and Anicndinp Act).. 

Act II of 1920 (Criminal Procedure Co<lc Anicn<lmcnt'Act). 

Act X of 1920 (Criminal Procedure Co<lc Second Amcildmcht Act). 
Act XXXIV of 1920 (Sind Courts Supplcmcmaiy 'Art)’, 

Act XXXVI of 1920 (Crimiail I’ro. Cmlc Third Amendment Act). 
Act X of 1927 (Rcpcalinp and Anicndinp Act). • 

Act XXV of 1927 (Criminal I^w Amendment Art). ’ 

Act XXI of 1932 (Crimiiul Procedure Code Amcndmcjit Act). 

Act XXXV of 1934 (Amendinp Act). 

Act VIII of 1935 (The Central Provinces Courts Supplementary Act). 
26 Geo. 5, eh. 2 (The Government of India Act, 1935), * 

The Govcnimcnt of India (Adaptation of Indian taws) Order, 1937. 
26 Geo. 5, eh. 3 (The Government of Burma Art, 1935).* 

The Government of Burma (Adaptition of L.aws) Order, 1937. 

Act XXTI of 19.39 (The Criminal Law Amendment Act, 1939). 

Act IV 6f 1940 (The Offences on Ships and Aircraft Act, 1940). 

Act XXXV of 1940 [The Code of Criminal Procedure (Amendment) 
Art, 1940]. ^ ' 
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but in order to.imderstand the Objects and Reasons, one has also to consult 
the earlier Bill of 1914 and the Report of 1916. The editor has, therefore, 
spared no pains to trace each amendment to the original Bill and Report in 
order to elucidate the lawyer as to the reasons of the particular amendment, 
and where an amendment has been effected during the discussions m the 
Legislative Assembly, reference has been given to the Debates in the Assembly 
(with dates), together with extracts from speeches, where necessary. All 
the ridings modified or overruled by the amendments have been duly noticed. 
The amendments have been shown in italics, and where a section or sub- 
section has been materially amended, it has been printed in parallel colmnns, 
the left hand column representing the old Act, and the right hand column 
giving the new. 

The citations have been brought down to the pfesenf year, and, as in the 
previous edition, the notes have been supplement^ by extracts from Police 
Code and Manuals, High Court Rules, Notifications, and Circulars. 

ZOlh August, 192$. 


B. B. MITRA. 
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Criminal portions of these Reports are referred to . 

. . J ‘hesc Reports the cases are known by their numbers and not by the oaees oi 
•»h.ch aity are printed Frortr 1925, the PX,R. is cited by Volumes and paeej 
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ADDENDA 


Page 2, Note 2, add — 

It IS not the intention of the Procedure Codes that they should encourage the 
hindenng of justice and all procedure is intended to help justice — Bhagubhai Ranchhodas 
V. Bat Aninda, AIR. 1937 Cal. 334 l335). 

Page 3, under the heading “Is the Code exhaustive?," add — 

The Cnminal Procedure Code is an exhaustive one, only with regard to matters 
specifically dealt ^lith by it. Absence of any pronsion on a particular matter does not 
mean that there is no such power, and the Court may act on the principle that every 

' • • 1 • . , . • . to be prohibited by law — 

1940 N.L.J. 449. following 
•• \11. 267 (F.B.) and Rahim 

.:LJ. 595. 


Page 5, under the heading “Proviso,” add — 

The normal rule of construction in the case of a proviso is that the proviso governs 
whaf goes before it and does not affect what follows after it — Maung Tketn Aung, A.I.R. 
1940 Rang 280 (281), 1910 RangLR 507. 

Page 18, Note 4, add — 

'I' “ ’ ' ........ — Devkt Nandan V. Emp , 41 Ct.L] 857, 

190 Dev Sama; Counsel, Lahore v. Amrit Lai 

Mot >9 SLR 54, 7 RS 200 and Tokil Ram 

Kha 3 I C. 322, 32 S,L.R 134, 39 Cr.L.J, 298. 

10 R.S. 203. 


Page 19, under a new heading • • •• < ”,add— 

Section 162, Cr P C , is a " within the meaning 

of sec. 1 (2) of the Caii—Hak J. 591. 188 I.C 498. 

AIR 1940 Lah 129, ILR 194' >.4lCr.L.J 627. 188 

I C. 562. A IR 1940 All 263, 19 * * 6 

Pag^27,^under the heading '‘Limitation”, add— 


will be the recollection, at least of truthful witnesses who do not imagine or invent, but 
it becomes more difficult for the accused person to defend himself and all the more 
difficult if he haopens to be an innocent man — Rex v Krisbnan, A.IR. 1940 Mad 329 
(335), 1939 M.WN 1213, 1939 MCrC 289, 190 IC. 123. 

Page 28, add at the bottom — 

(18) a petition addressed to a Magistrate conta’—''" 


Page 30, add at the bottom, — 

Even if there had been some evidence to show that the grandfather of the applicant 
was bom in England that would not be sufficient to bring the applicant within the 
provisions of sec 4, Cr. P C , as regards the definition of “European British subject” 
which appears in sub-section (i) of that section In order that the applicant should 
bring himself within the four comers of that definition, he wnll have to show that his 
grandfather was of European descent — Plueknett v Emp, 41 Cr.LJ. 72 (79), 184 IC. 
757, A.I.R. 1939 Cal 545, ILR. (1W9) 1 Cal 162. 43 C.WN. 120. 


Page 49, after Sejoy Krishna v. Shyartt Naratn. add — 

41 Cr.L.J. 442, 187 I C 310. 1 LJL (1939) 2 Cal. 532. 

Page 82, at the end of Note 70, add — »' 

A servant acting under the direct orders of his master should not be punished as 
severely as the latter— I’or Bakht w Emp.. 41 CrL.J. 719 ( 723), 189 IC. 173. AXR. 
1940 Cal. 277, I L.R. (1940) 1 Cal. 531, 71 CJ-J- 181, 44 C.WN. 474. 
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Page 82, line 25, after "1936 Cr.C. 76", odd-— ... , , . 

Youth by itself is not a reason why the Court should evade its duty of sentencing 
the accused to death especially in the case of a crael murder— C/ienno Reddi, A.I.R. 
1940 Mad 710 (716), 1940 MW.N. 86. 1940 M.Cr.C. 54, IL.R, 1940 Mad. 254. 


Page 90, at the end of Note 77, add — 

The provisos to sec. 33, Cr. P. C, do not extend the period of imprisonment 
which may be awarded under the provisions of sec. 65, I. ‘P. Code. Therefore the 
sentences of two months’ rigorous imprisonment passed upon the accused persons in 
default of payment of fines of Rs 50 each imposed upon them by a Second Class 
Magistrate under sec. 143, 1. P. C., are illegal as they exceed one-fourth of the maximum 
period of imprisonment that can be aivarded under the section — Gaukul Chandra Nandi 
V. Sribodh Chandra Banerfee. 41 Cr.LJ. 957, 190 I,C. 598, 21 P.L.T. 795, A.I.R. 1941 
Pat. 48. 7 B R. 58. 

Page 94, after “Mt. Champa Pasin... 29 CrLJ. 325", add— 

This ruling has been followed in Ragho Prasad v. Emp., 40 Cr.L.J. 759, 183 I.C. 
224, AIR. 1939 Pat. 388, 20 P.L.T. 403, where it has been held that the imposition 
of separate sentences was not justified where the acts constituting two different offences 
form part of the same transaction against the same accused (The High Court set 
aside the sentence under sec, 279, I. P. C, in this case where the accused was convicted 
and sentenced under both secs 279 and 338 I. P. C., by the Magistrate.) 

Page 97, at the end of Note 84, add — 

Chanan Singh, A.I R 1940 Lah. 388, ILR. 1940 Lah 143. 

Page 114, at the end of the first paragraN» of Note 113A, add— 

Jograj Mahto v. Emp.. A.I.R. 1940 Pat. 696 (698). 

Page 115, after Raja Mia v Emp, odd — 

41 Cr.L.J. 744. 189 I.C. 480, A I.R 1940 CaL 321, 

Page 121, after Raja Mia v. Emp, add— 

41 CrLJ. 744, 189 I.C. 480. A I.R. 1940 CaL 321, 

Page 121, at the bottom, add— 

The Sub-Inspector's asking the constables to bring a person to the thanah with the 
papers is In no sense a direction for arrest as contemplated by see. 56. Cr. P. C., whiA 
requires an order in writing— Cufabt Mahto v. Bmp, 41 Cr.LJ. 742, 189 I.C. 539. 
A I R. 1940 Pat. 361, 21 P.L.T. 144. 

Page 135, at the end of the Note 151, add— 

41 CrLJ. 500, 187 IC. 682. 


Page 137, at the end of Note 154, add — 

The procedure of the Sessions Co*irt urfioding a sentence of imprisonment is to 
' issue a warrant to the jail under sec. 383. Cr. P C. and where the accused Is on bail 
and is not present the Court issues a warrant for his arrest to a Police Officer under 
sec. 77, Cr. P. Code. There is no procedure laid do\vn by the Code that the Court 
should ask the sureties to ask the accused to surrender — Mumtaz v, Chhutuia 41 
Cr.L.J. 741 (742) , 189 I C. 468. A I R. 1940 AH. 386, 1940 A L.J. 309. 

Page 140, at the end of Note 160, add — 

Reading sec. 75 (1), sec. 1 (2). cec. 82 and sec. 83. Cr P. C , together it is clear 
and bevond all question that the warrant contemplated by sec 75 is a warrant issued 
by a Court in British India and that such warrant is executable at anv place in British 
India within or without the local I'mits of the jurisdiction of the Court issuing the 
warrant. There is no provision in the Cr P Code authorizing the issue of a warrant 
to be executed at any place outside British India. Section 82, Cr. P. C.. empowers a 
Magistrate in British Baluchistan to issue a warrant of arrest which mav be executed 
at any place in Bntish Baluchistan. Just as a Court of British India has no power 
under the Cr. P.,Co^e to i^e a warrant for execution at a place outside British India, 

■ e as applied 

side British 

. ■ n the Balu- 

' le has been 

. ' ’ Territories, 

■ rritories_ can 

^4?" extOTded in its application to British' BafueSari 
• Baluch'stan Agency Temlones, but when the Cr P. Code is read hv n 

Magistrate m Brtish Baluchistan or in the Baludnstan Agency Territories ' it must'^hp 
read as if all references to British Ind-a in the Code of Criminal ^ 
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Emp., AIR. 1938 Sind 46. 173 IC. 322, 32 SLR 134, 39 CrLJ. 298? Devkt Nandan 
V Emp , 41 CrX J. 857, 190 I C. 203, A.I R 1940 Pesh. 30 The Court in Baluchistan 
must proceed under the provisions of the Extradition Act (XV of 1903 ) — Devki Nandan 
V. Emp, supra; Tahiham Khanchand v. Emp., supra. 


Page 140, at the bottom, add — 

The provisions of this section, in the case of a warrant to be executed outside the 
local limits of jurisdiction, would override the express direction of sec. 77, Cr P. C., 
that a Presidency Magistrate must direct the warrant to a police officer The power 
' ' ■ ’ ' * • outside the local limits of the jurisdiction 

, ar removed from the local limits, is one 

cumspection In any case warrants must 
ot sufficiently definite either in the name 
of the person to whom the warrant is addressed or in the description of the person 
to be arrested, are invalid — Sagarmal Kkemra], AIR. 1940 Bom. 397, 42 Bom L.R. 
904. 

Page 142, after sec 86, add — 

161A. The effect of secs 85 and 86 is that the person arrested outside the local 
limits of the jurisdiction of the Court issuing the warrant has to be taken before a 
Magistrate or Commissioner or District Superintendent of Police, and such Magistrate 
or Commisaoner or District Superintendent has to satisfy himself that the person 
arrested appears to be the person intended by the Court which issued the warrant, 
and when so satisfied he is bound to d-rect the removal of the arrested person in 
custody to the Court which issued the warrant. The Magistrate is not entitled to 
institute an inquiry under sec 186, Cr P. Code — Sagarmal Kkemraj, AIR. 1940 Bom. 
397 ( 398). 42 BomL.R. 904. 

Page 156, Note 187, at the end under the heading “Scooe", add— 

The discretion under this section must be exercised judicially, and it should be 
exercised in such a way as not to conflict with the oohcy of the Legislature as disclosed 
in sec 162, Cr. P. C., and in secs 123 to 125, Evidence Act Statements made to 
the police are in the’r nature confidential and sec 162. Cr P C.. illustrates the limited 
purposes for which their produaion should be required It is also necessary to bear 
in mind, that under sec. 125. Evidence Act. a police officer cannot be compelled to 
say whence he got any information as to the commission of any offence. No exception 
can be made in favour of a statement made by the informant — B'lal Mahomed, AIR, 
1940 Bom. 361, 42 BomLR. 787. 42 CrLJ. 58. 190 I C. 779. I.LR. 1940 Bom 768. 
Page 161, after K ffoshide v Emp. add — 

ILR. (1940) 1 Cal 231, 

Page 164, In Note 199, add— 

Contents of searck-warTant — The search-warrant, which does not contain a descritv 
tion of the boundaries of the shoo to be searched, is ineffective — Croum v PraMad, 1939 
N L J 357. But if the description in the warrant is otherwise adequate to identify 
the place without amb-guitv it je immalcral that the boundaries are not given — 
Govtnd Prasad, 42 CrLJ 32, 190 1C. 764, 1940 NLJ 297. 


Page 187. under the heading "(g) Oudh Chief Court”, after "ll R.O. 156”, add — 

One has to see not whether on the facts the persons aeamst whom an order under 
sec 106, Cr P C . is passed did commit a breach of the peace but whether thev were 
convicted of an offence which necessarily involves a breach of the peace If the 
offence is one m which a breach of the peace may have been committed m the cir- 
cumstances of the case but which in other circumstances does not necessarily involve 
a breach of the peace an order under sec 106, Cr P C. cannot be passed — Akhtar 
Husam v. Emf) . 41 CrLJ 505, 187 1C. 808, 1940 OWN. 423, AIR. 1940 Oudh 
323. 1940 OLR. 248 


Page 188. after Maum Kyi Nyo, add — 

1940 RangXR 256, 

Page 190. und»r the heading "(g)", alter "(Lah)” add — 

. AIR 1924 Lah 311. 71 1C 879: Akhtar Humm v EmP. 41 Cr.LJ 505 187 
1C. 808. 1940 OWN. 423, AIR 1940 Oudh 323, 1940 OL.R. 248. 

Page 190. after the heading "C;)”, add — 

(t) offence under «ec 510 I P Code— A/cto/a yenka'af>t>a. AIR 1&40 Mad. 
755, 1940 MCrC 125. 1940 M WJ4. 531. 52 ML.W 66, 42 CrXJ. 16. 191 IC 240.. 
Page 198. after hfatohtr Cope v Samrathi S'nth. add — 

41 CrLJ 746. 189 I.C 457, 21 PLT 652, 

Page 205. after Mahabh Got>e v Samra^ki S'neh. add — 

41 Cr.XJ. 746, 189 I C. 457. 21 P.LT. 652. 
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Page 212, at the end of the second paragraph of Note 242, add-^ 

A person who makes a seditious speech, or who is found on one occasion only 
circulating notices which may have the effect of promoting enmity between dasse^ 
may possibly be prosecuted under sec- 153-A, I P. C., but he cannot be pro^edro 
against under sec 108, Cr P. Code — Swawr Saitipattandt 42 Cr.L.J. 35 (37), 190 I.C. 
805. 1940 O.WN. 1018. 

Page 213, at the end of the second paragrapli of Note 243, add — 

Swami Sampanand, 42 Cr.L J. 35 (36), 190 LC 605, 1940 O.W.N. 1018. 

Page 214, after Jagamath Prasad v- Bmp., add — 

41 Cr.L.J. 713, 189 I.C. 74. 


Page 221, just above the heading “With sureties," add — 

The accused was found walking about midnight on a bandh which was apparently 
used as thoroughfare. On being questioned by the dajadar he replied that he was 
going to a marriage party and that he had other companions with him. Later on 
three other persons came out of a reservoir Held that on the facts stated, cl. (a) 
of sec. 109, Cr P. C, had no application to the case and that no order could be 
passed under cl (b) in absence of evidence to show that the statement made by the 
accused was untrue. The statement of the dafadar that the accused, after the arrest 
had been effected, had stated before him tliat he had been invited by a person to 
commit theit, was inadmissible under sec. 26, Evidence Act — Karu Kandu v. Emp., 
41 CrL.J 777, 189 I.C 641, AIR. 1940 Pat 410. 21 PL.T. 171. 

Page 228, at ^e end, add~ . ^ . ...... 

But the Bombay High Court did not follow this view of the Calcutta High Court 
in Hanmantrao Annftrao Kalgi, 41 Cr.LJ. 686, I.LR. 1940 Bom. 397, 188 I C. 850, 
A I R 1940 Bom 204, 42 BomL R. 353. According to it, a Magistrate, in order to 
have jurisdiction, must receive information that the person to be dealt with is within 
the limits of his jurisdiction. The section cannot grammatically be read as referring 
to the place where the acts on whi^ an order is to be based were cbmmitted. The 
woids of the section do not refer to the place where the person proceeded against 
became a robber or a receiver of stolen property and so forihi it refers merely to the 
place where he was when the information was received When it comes to proving 
the truth of the information, no doubt the words of the section must be construed 
in 3 common sense manner, and a person can be said to be within the jurisiction 
of a Magistrate if he was ordinanly within the jurisdiction of the Magistrate. The 
mere fact that on the particular date on which the information was received he had 
gone temporarily out of the jurisdiction would not prevent the section from applymg. 
But where the evidence in the case shows that the person proceeded against was not im 
faa within the local limits at the time when the information was received, and had 
not left such limits for a purely temporary purpose, the hlagistrate had no jurisdiction 
to proceed against him. 

Page 249, after In re, Muthuswami, add — 

I L.R. 1940 Mad. 335, 


Page 249, after Jagaunalh Prasad v. Emp., add — 

41 CrL.J 713. 189 IC 74, 

Page 258, after “Sahib Dmo Smd 148", add — 

S Sumar, 41 CrLJ 937 (938), 190 IC 532. AIR. 1940 Sind 175. 

Page 259, after the first paragraph, add — 

Sub-section (3) of sec. 117, Cr P. C. prowdes for a temporary order in an 
emergency but such order must have some direct relation to the object for which the 
proceedings are taken. An order under sec. 117, Cr. P. C., is in the nature of an 
iMferiffi order and must be of a kind which could be made in a permanent order m the 
proceedings. The temporary order under sec 117, Cr. P. C , must be capable of direct 
relation to the application under secs, 107, KiS, 109 and HO. Cr. P. C . on which the 
proceedings are based and it is not intends to aF5>ly to an offence that has no relation 
whatever to the objert of the proceedings under the Cr. P. C., no relation whatever 
to proceedings under Chap. VIII, Cr. P Code. For instance sec 117, Cr. P C could 
not be said to apply to an offence relating to the adulteration of food or" dmtr^ ’ ot tr. 
attempt to abet or the abetment of the offence of perjury — Sumar 41 PrT 't oit 
AIR. 1940 Smd 175. It may well be urged thlt 
a Court in revision is not in a position, as is the Magistrate, to understand the 
emergency and the necessity for the order under sub-section (3) of sec 117 r^ P r 
and will not substitute its own opinion for that of the Magistrate; yet the order nf 
JSiS™” th., Chapter are only 

L^hhtaj V. Emp, add— 

40 Cr.LJ. 703. 182 I.C. 698, ILR. 1939 Kar. 662, 12 R.S. 31. 
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Pace 282, at the bottom, add — 

Under the provisions of sec. 123 (6), Cr. P C., the sentence of rigorous imprison- 
ment for one year in case of failure to give secunty for good behaviour, where proceedings 
have been taken under sec. 103, Cr. P. C., ts illegal — Stvamt Sarupanand, 42 Cr.LJ. 
35, 190 I.C. 805, 1940 O.WN. 1018. 

Page 293, c/fer first three lines, add — 

The provisions of the sections in Chapter X of the Cr. P. C., relate to the existing 
state of affairs and not to the possibility of future results Assurmng that a nuisance 
might be caused in future, that must be left to be dealt with if and when occasion 
anses— i?ffwi«/m<ir. 40 Cr.Lj. 444 (448), 180 LC. 511, A.I.R. 1939 Bom. 92, 41 
Bom-LR. 84. 11 R.B. 301. 

Page 306, ajttr “Abu Hussain Shaikh v. Emp.” add — 

41 Cr.Lj. 864. 190 I C. 228, ILR (1940) 2 Cal. 110, 

Page 306, ajler “Jtblal v. Gena Pat 229", add— 

See also Kewal Saran v. Kamla Palt, A. I R. 1940 Pat. 717 (718), 21 P.L.T. 793. 


Page 314, at the end of Note 354, add— 

l\'h< ... - - jurors has 

already the jury and the constitu- 
tion of istances the report of the 

majont> ‘annot be acted upon. In 

such ca' , in to deal with the defect, 

appoint a fresh jury and dispose of the case accordmg to law — Kewal Saran v. Kamla 
Pati, A I R. 1910 Pat 717, 21 P.L.T. 793. 

Page 319, at the end of Note 357A. add— 

The provisions of sec 139 A, Cr P C . are clearly designed to ensure that where 
there U reliable evidence in support of the denial of the existence of the public right 
the Magistrate 'shall have no jurisdiction to pronounce on tlie cogency of that evidence 
but refer the matter to a Civil Court. When the Magisiiate does not direct his mind 
at all to ascertaining whether there is any evidence in support of the denial of the 
existence of the public right and takes upon himself to decide the question whether 
a public right exists or not he usurps the function of a Civil Court and deprives the 
party concerned of the right to have the matter decided by that Court. Where, 
therefore, the ^lagistrate has taken evidence with regard to the existence of the 
public nght and on a consideration of that evidence he has been able to decide that 
the right does exist, it cannot be contended that the order should not be set aside 
merely because the Magistrate did not comply with the provisions of sec 139-A, 
Cr. P Code— A/iinr Lot Agarwala v Public of Bhagalpur, 42 CrLJ 34, 190 IC 879, 
21 PLT 843, AIR 1941 Pat 38. 7 BR 36. 

Page 328, after Haji Sulleman Ymif Kumbhor, add — 

I L R. 1940 Kar 425, 

Page 331, at the end of Note 364, add — 

It IS true that sec 144, Cr P. C.. gives wide powers to the Magistrate and that 
imminent danger to the public peace justifies the subordination of private interests. 
At the same time care should be talvcn to see that use of this section is not invoked 

by one party to dispute in order to obtain matenal advantage over the other Viru 

Kamu V. Dewandas Jhamandas, 41 Cr.LJ. 952 (953), 190 IC 618 A I.R. 1940 Sind 
158, ILR. 1940 Kar 508 


Page 335, after Abu Hussain Shaikh v. Emp.. add — 

41 Cr.Lj. 864, 190 I C. 228. ILR (1940) 2 Cal 110, 
Page 345, after Viru Kamu v. Dewandas /hamandas. add — 
41 CrL.J. 952, 190 IC. 618, ILR 1940 Kar 508, 

Page 346, after Damon Gape v Hct jVorain Singh, add — 

41 CrLJ 907, 180 I C. 425. 

Page 346, after I’lru Kamu v. Dewandas Jhamandas. add — 
41 Cr L J. 952, 190 I.C. 618. I L R 1940 Kar. 508, 


Page 348, at the end of Note 377, add — 

There is no justification for penodical recourse to sec 144, Cr. P. C, on the plea 
of emergency in cases where emergency exists only b> reason of neglert of the aulhonties 
to take proper order when the facts first came to their notice. Ifhat the Court 
deprecates is the habitual and unjustifiabe use of sec. 144, Cr P C, as a substitute 
for secs. 107 and 145, Cr P Code — Viru Kamu v Detiandas Jhamandas 41 Cri.T 
952 ( 953), 190 I C 618, AIR 19t0 Sind 158, liR 1940 Kar. 508. ’ 

Page 349, after Ab:i Hussa'n Shaikh v EnP, add — 

41 CrLJ 864, 190 1C 22S. ILR (1940) 2 Cal. 110, 


/ 
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Pace 351. after Abu Hussain Shaikh v. Emp; add — 

41 Cr.LJ. 864, 190 I.C. 228. I.L.R. (1940) 2 Cal. 110, 

Page 351, at the end of Note 379, add — , 

It would be putting a somewhat narrow construction on the word frequenting 
to exclude a member oJ the public who occupies a house within a defined area from 
the category of those who frequent that area The words “or to the public generally 
when frequenting or visiting a particular place" are wide enough to include all members 
of the public within the defined area or at the defined place, whether he or she is 
present there Trequently’, €~g., as a resident — or merely casually or occasionally, e.j, as 
a “visitor " — Bhaiwati Prasad v. tmp, A1.R. 1940 All. 465 1466, 467j, 42 Cr.L.J. l20, 
ILR. 1940 All. 662, 1940 A.L.J. 547, following Skander v. Emp.. A.I.R. 1935 All. 552, 
155 r ’ ’ -'■* ” '' . . .931 242, 

131 ■ , * * . . • . 

1931 ■ • ■ . . , 

• . ■ , jsolutely clear. 

When therefore the Act says that a ■•particular place" has to be defined it means 
what it says, namely that the public must be informed with certainty of the exact 
place in, at or within which the proscribed acts arc forbidden to them It must not be 
a matter of doubt, inference, calculation or inquiry. The order itself must define with 
particularity the place to which the prohibition extends The order must specify the 
place or area of Us operation with such certainty that, in the minds of those to be 
affected by it, there can be no reasonable room for mistake. Therefore the somewhat 
casual reference to the village of Haswa m the words “this order shall remain in force 
within the local limits of the boundary of Haswa’’ is not a sufficient compliance with 
sec. 144 (3), Cr. P. Code— -BfiflEwa/i Prasad v Emp, supra, following Belvi, A.I.R. 
1931 Bom. 325. 134 IC. 344 . 32 CrL.J. 1144, 33 Bom.L.K. 673 and Sat Naxain v. 
Emp. A.IR 1939 AIL 746. 185 I.C. 172, 41 Cr.L.J. 121. I.L.R. 1939 All. 934, 1939 
ALJ. 1011. 

Page 356, at the end of Note 3S1, odd — 

The Local Government has power under sub-section (6) of sec. 144, Cr. P. C., 
to extend an order already in force. Section 144, Cr. P. C , does not permit the Local 
Government to resuscitate an order which is no longer in force— C/ia«an Singh v. Emp,. 
42 CrL.J. 90. 191 IC. 162, A.I.R. 1940 Lah. 459. 

Page 370, after Skeoprasad ShrUam v. Covtndram Hetdit, odd— 

41 Cr.L.J. 799. 189 IC, 774. 

Page 375, after Sheoptasad Shriram v. Covindtam Hordit, odd— 

41 CriJ. 799, 189 I.C. 774, 

Page 381, after Rakimahshah v. Emp., add— 

LLR. 1940 Kar. 421, 

Page 384, after Skeoprasad Shriram v. Covi'»i<frajn Hardit, add — 

41 Cr.L.3. 799, 189 I C. 774, 

Page 384, after "Sheoprasad Shrfram v.. .. ...375", add — 

But where a person claims to be in possesaon of the entire village, it is not 
permissible under this section for a b" ••••'■ 

of an undivided 5|8th of the village ** 

Pandian, 42 Cr.L.J. 67, 191 I.C. 53, ' ’ ' • V 

M.L.J. 355. 52 M L.W. 346 

Page 399, at the end of Note 416, add — 

There is no provis on in the Cr. P. C.. for reference of any matter to arbitration 
or delegation of Us power by Cnminal Court to an arbitrator. It appears from sec 145 
Cr. P. C , that it is for the Court itself to make an enquiry and to find out who is m 
actual possession The procedure hud down under sec. 145, Cr. P. C., does not 
contemplate that the question as to who is m actual possession foul'd be deleeated 
even by the consent of the parties, to an arbitrator. The section directs the Maeistratp 
himself to receive the evidence adduced by the parties and, on a consideration 
AL*^j'^758° ^ decision — Ahmad Ullah v. Snniwos Joskt, A.I.R. 1941 42 1949 

Page 402, after Skeoprasad Shriram v. Covindram Hardit, add 

41 Cr.LJ. 799. 189 I.C. 774. 

Page 404, after Hotchand Ramchand v. ErtrP., add — 

42 Cr L J 27, 190 I C. 746. 1 LJL 1940 Kar. 504, 

1*^8® °fter Muhammad All v, SftomsiJ Hag. odd — 

I L.R 1940 Kar. 162. 
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Page 421, alter "Raj Nandan v. Chitedi. ... 1933 Pat, 117", add — 

Bahah Smgh v. Safayat Cop, 39 CrLJ. 379, 173 I.C. 756, A.IR. 1938 Pat. 105, 
10 R.P. 449. 4 B R. 335. 


Page 427, at the end of the last but one paragraph, add- 
in Lhaiideshiear Prasad r\arayan Singh v. Vuarka Smgft, 1937 P.W.N. 571, 171 
I.C. 593, AI.R. 1937 Pat. 557, 38 CrXJ. 1096, 4 BR. 41. 10 HP. 223 and Bahah 
Stngh V. Sajayat Gop. 39 Cr.LJ. 379, 173 I C 756, A.I.R 1938 Pat 105, 10 RP. 449, 
4 B R. 335, the High Court thought it proper to interfere with the hnding of fact 
am\-ed at by the hiagistrate although he rammitted no error of jurisdiction. 

Page 449, after Badrtdas v Solian Lai, add — 

42 Cr.LJ. 94, 191 I C. 171, A 1 H -1940 Cal. 545, I.L.R. (1940) 1 Cal 468, 


Page 459, after Plueknett v. Emp , add — 

41CrL.J 72, 184 I.C. 757, 

Page 465, after “Lalit Mohan AIR 1922 Cal 342,” odd — 

See also Bharosa v. Croain, I.LR. 1940 Nag. 679 (685). 

Page 465, after “See also Subedar in Note 480' , add — 

and ijketuakram Issardas v. Emp, 41) CrLJ. 661 (663), 182 IC. 464, A.I.R. 1939 
Smd 130, 12 RS. 8 

Page 467, after Bherumal Khanchand v EmP., add — 

39 CrLJ. 57, 10 RS. 134, 

Page 467, in Note 484A, add — 

The prohibition contained in sub-section 2 of this section is not absolute but is 
qualified by the phrase ‘ without the order of a Magistrate " — Thakurt, 41 Cr.L.J. 

778, 189 I.C. 655. 1940 0.\v.N. 655, AIR. 1940 Oudh 413, 1940 O.L.R. 492. 

Page 470, at the bottom, add— 

Sub-section (3) ot sec 156, Cr. P C. does not alter the rule laid down in a long 
line of cases that it is the duty of a Magistrate on presentation of a complaint of an 
oSence immed.ately to proceed in the manner laid down in Chap XVI. Section 156 (3), 
Cr P. C , relates to a stage before the Magistrate has taken cognizance of the offence 
and not after, but it does not mean that a Magistrate can refuse to lake cognizance 
of an offence upon a complaint made to him withm the definition of sec. 4 (1) (b), 
Cr P Code A Magistrate on receipt of a complaint is bound to examine the com* 
plainant under sec. 200, Cr. P. C., and proceM in accordance with the following 
sections Therefore, when a complaint of an offence is made to a Magistrate as such, 
he cannot refuse to take cognizance of it and send it to the police for enquiry under 
sec. 156 (3), Cr. P. C, and then dispose of it by executive orders and by what is 
knoivn as a “B" summary— S/ia/i(i<rd Oadat v Emp, AIR, 1940 Smd 215, ILR. 1940 
Kar. 431 


Page 472, after “Statement of Objects and Reasons (1914)”, odd — 

After the amendment of sec 157, Cr P C, it is not imperative on the Police to 
arrest the suspects as soon as they seize some property from their houses and elicit 
confessions from tliem They have indeed a discretion in arresting them The Police 
are entitled to get the suspects at the place of mvestigalion and also to record their 
statements under sec. 162, Cr. P C, and further to defer the.r arrest at their discretioni 
but all this power does not, by necessary implication, authorise the Police to detain 
the suspects. When the suspect’s examination is over, he must either be arrested or 
allowed to depart Informal detention without arrest is prohibited — Dinanath Canpat 
Rai.ALR. 1940 Nag. 186, I L H. 1940 Nag 232, 4lCriJ. 757 (760), 189 I.C. 591. 
Page 474, after "Dmanath Ganpat Rai", add — 

41 Cr.LJ 757, 189 I C. 591. 

Page 485, after “Mor Mahomed v. Emp.!' add — 

41 CrLJ 924, 190 IC. 499, ILR 1940 Kar. 487, 

Page 490, after "Dinanath Ganpat Rai’, add — 

41 CrLJ. 757, 189 IC. 591, 

Page 490, after "Hakam Kkuda Yar v Emp.," add — 

I.L R 1940 Lah 242, 

• Page 490, after "Baldeo v. Emp," add — 

I L.R. 1940 All 396. 

Page 490, at the bottom of the page, add — 

According to the Nagpur High Court the provisions of sec. 27 of the Endence Act 
are still t-alid and are not affected by their l,ordships’ judgment in Pakala S'arasana 
Swami V. Emp, 40 CrLJ 364 (PC.) — Bharosa v. Creicn. ILR. 1940 Nag. 679 (684) 
following Mayadhar Polhal, 40 CrLJ 625, 181 I.C 1001, A.I.R. 1^9 Pat. 577 1939 
P.W.N. 300, 18 Pat 450, 20 PX.T. 42a ‘ 
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Page 492, after "Girdhari Til!', add — , , ^ 

A.IR! 1940 Pat. 605. 6 B-R. 693, 188 I.C. 429, 1940 P.W.N. 625. 
page 495, at the end of the first paraBiaph ot Note 502D. add — _ 

This section excludes the statements mentioned in it only during the enquiry or 
trial in respect of any offence under tnvesUgatton at the time when the statement was 
made. It does not apply to every proceeding wheUier civil or criminal — Bhaiya Saheb 
V. Ramnath Rampratap Bhadupott, LL.R. 1940.Nag 280 (292). 

Page 497, after "Shivlal v. Bmp." add — 

IL.R. 1940 Nag. 320,. 
page 502, after '"Shivlal v. Emp" add—- 
I.L.R 1940 Nag. 320. 

Page 502, before the last paragraph, add — 

Where the evidence of the police investigating officer is interpolated during the 
cross-examination of a prosecution witness, there is no ruling opposed to the course 
taken, alffiough m Nga U Rhine, 36 CrEj. 6M, 155 I.C. 66, A.I.R. 1935 Rang 98, 
13 Rang. 1, 1935 Cr C. 307, there is a dictum which ^ows that a diSerent course may 
often "be expeditiously taken — BraJimoya v. The King, A.I.R. 1938 Rang. 442. 40 Cr.L.3. 
265, 179 I.C. 783, 11 RRang. 347. 

Page 505, at the end of the heading 'Contradict', add — 

A witness who had been examined by the Police can reasonably be asked whether 
a particular version which he was giving in Court was given by him to the Police. 
If he did give it, he is not .contradicted. But if he did not, or there is no mention 
of it in the diary, the value to be attached to the omisswn will depend upon the 
circumstances and may even mean the rejection of the version The question m any 
case would be perfectly relevant and leptimate. However, rejection of the question 
cannot be a ground for transfer — Lai Bahadur Raut v. Emp., 39 Cr.LJ. 527 (528), 
175 I.C no. A.I R. 1938 Pat. 238. 4 B.R. 533, 10 R.P. 581. 

Page 516, after "Dinanath Cenpat Ra!’, add — 

41 CrLJ. 757. 189 I C. 591, 

Page 516, after "Kaviamuthu Kannappan'’, add— 

IL.R. 1940 Mad. 428, 

Page 518, after the second paragraph in Note 512A, odd— 

Section 164, Cr. P. C , cannot be rendered nugatory by the stock arwment that 
if the statement of a witness is recorded under sec 164, Cr. P. C.. the evidence of Ae 
witness ^ould be discarded. If this were accepted as universally true, there will be 
no scope for taking action under sec. 164, Cr P. Code. If a statement of a witness 
is previously recorded under sec 164, Cr. P. C , it leads to an inference that there 
was a time when the police thought the witness may change but if the witness slicks 
to the statement made by him throughout the mere fact that his statement was 
previously recorded under sec. 164, Cr. P. C , will not be sufficient to discard it. The 
Court, however, ought to receive it with caution and if there are other circumstances 
on record which lend support to the truth of the evidence of such witness, it can be 
acted upon— Parmonand v. Emp, A.I.R, 1940 Nag 340 (346), 1940 N.L.I 459 42 
Cr.L.J, 17, 190 I C. 849. j. h.; 

Page 523, after "Kola Mohammad Akbar v. Emp.," add — 

I.L.R. 1940 Lah. 217. 

Page 526, under the heading “Signature”, add— 

If an inadvertent omission to obtain the rignature of the accused to a statement 
made under sec. 164, Cr. P. C, •were to vitiate the confession, sec 533, Cr P C 
would be rendered entirely otiose. It is exactly for a case of this nature that the 
provisions of sec. 533, Cr. P. C, are enacted Where in such a case not only has the 
Magistrate given evidence to show that the statement was made as recorded bv him 
but the accused himself has admitted that he made the statement there can be tm 
possible prejudice to the accused in giving proof that the statement actuallv 
imdc^/iomla Herdeo Ttli V. Emp, A.I.R. 19« Nag. 17 (19), 1940 NLJ 49 ? 

Page 530, after ''Perumal Kundumban", add — 

42 CrL.J. 64, 191 I.C. 37, 

Page 570, after "Huda v. Alt Hussain", add — 

41 Cr.L.J. 812. 189 I.C 876, 

Page 584, after "Huda v. AH Hussain", add— 

41 Cr L J. 812, 189 1 C. 876, 

Page 501, under sec. 186, add— 

. Scope :_This section deab \rith the case of a Ma-ristrifa. c..,.*., 

b4l.ave that any pe™„ „,th.n the loeal linaU ol h.s jori JSen haf SSim” aS 
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cffence \vilhout sudi limits, and in that case he can send the person to the Magistrate 
ha\-ing jurisdiction to inquire into the offence. It is dealing with a case in which the 
Court which has junsdiaion, has not taken cognizance of the matter, and the offence 
IS brought to the notice of a Magistrate who is not competent to try it, in which case 
he may send it to a Magistrate who is competent. It does not override the provisions 
of secs. 75 to 86, Cr. P. C., which deal with the execution of warrants of arrest — 
Sagffrmol Khemraj, AIR. 1940 Bom. 397 (398), 42 BomLR. 904. 


Page 609, at the end of Note 592, add — 

It is not a condition requisite for the initiation of proceedings in a Criminal Court 
that there ^ould necessarily be a person named as the offender. The Magistrates 
mentioned m sec. IM, sub-section (1) are empowered to take cognizance of an offence 

whether! ' * ' " — '' ilar individual or individuals 

with ha\ imed in the complaint the 

Magistra . the complaint, other persons 

appear t by the Magistrate he is 

entitled ■ rs conferred upon him by 

sec. 190 . •* -np. 41 Cr.L.J. 750 ( 752), 

A.I R 1' ■ • . following Dedar Buksh v. 

S^amapa . 16, 41 Cal. 1013. 18 C.\V.N. 

921 and Mehrab v hmp., Ai.K iau4 aiiiu i.c^. 26 CrL.J. 181, 17 SL.R. 

150 (F.B.), 


Page 632, a//er “DhaTmuinal v Tenumal”. add — 

41 CrLJ 821, 190 I C 119, ILR 1910 Kar. 500, 

Page 632, after "Assudomat Ramandas v Jkamondas Hotchond", add — 
41 CrLJ 861. 190 IC. 222. I.LR. 1940 Kar. 435, 

Page 633, at the end of Note 614C, add— 

tiabibux. A I R 1940 Sind 209 (212), I.L.R. 1940 Kar. 414. 

Page 634, after ‘'Dharmumat v Tenumal”, add — 

41 CrL.J. 821. 190 IC 119, I.LR. 1940 ICar. 500, 

Page 634, after "Sadhuram Chtmandas v Ckmandas Budhuram”, add— 
I L.R. 1940 Kar 275, 


Page 638, after "Slier Mohammad v. Emp add— 

I L R. 1940 Lah 396, 

Page 638, after "Ram Prasad Dube", add — 

AIR. 1940 Oudh 424, 189 IC. 702, 1940 OLR 498, 1940 OWN. 917, 


Page 638, at the end of the heading "Clause (a)” m Note 615A, add — 

Where a boy, aged 14, sent a telegram to the Sub-divisional Ofiicer alleging that 
hi3 father’s life was in danger and requesting the Sub-divisional Officer to hasten 
to thi ' ' ...■%• . . . 

m It 
in Ih 
Cr I 

Sub-divisional Ollicer or some one to whom he is subordinate. In the absence of 
such a complaint the proceedings were mvabd ab initio — Tejnarayatt Lai v. Emp. 
42 Cr L J. 57 * '' 

Page 640, after "Syed Khan . 91 I C. 36", add— 

Nabibux. A.I.R 1940 Smd 209 ( 211), ILR 1940 Kar. 414 
Page 646, after "Ma E 11 R R 441;" add— 

Canga Pfasad Singh v. Emp, 45 C.WJI. 195 (196). 


Pago 648, after the first paragraph, add — 

WTien false information to the police is followed by a complaint to a Court based 
on the same facts and the same charge, sec. 195 (1) (b), Cr. P. C, requires the 
complaint of the Court itself for the prosecuUon of the informant under sec 211 
I. P. C., m respect of the false charge to Ihtf police, ei-en where the complaint to the 
Court IS made by a person other than the informant— Na&ifcux, A.I.R. 1940 Sind 209 
(210), ILR. 1940 Kar. 414. 

Page 650, after tlie first paragraph in Note 621, add — 

The words ‘in relation to' make it clear that sec. 193 (1) (fa), Cr P C is 
sufficienllv wade to cover cases where the offence alleged was committed in relation to 
a proceeding subsequently instituted in Court— A’al't&Mr, A.IR. 1940 Smd 209 ( 210) 
ILR. 1940 Kar. 414. * 

Page 651, after "Sashi Bhtisan v. Fulkkan", add 

41 Cr.L.J. 951, 190 I C 448, A LR. 1940 CaL 454. IX.R. (1940) 2 Cat 158, 
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Pace 653, after "Assudomal Jiamandas v. Jhamandas Hotcftand”, odd — 

41 Cr.L.J. 861, 190 I C. 222. I.LR 1940 Kar. 435, 

Page 654, after "Hart Charan v. Kamhiki diaran”, add — 

I.LR. (1940) 2 Cal 14, 

Page 654, after "Sasht Bhutan v. Fulkhan’, add — 

41 Cr.LJ 951, 190 IC 448, A,IR. 1940 Cal. 454, IL.R (1940) 2 Cal. 158, 

Page 655, after "Behari Lai v. Abdul QadtT'\ add — 

41 CrLJ. 843, 19<? I.C 178. 

Page 656, after "Behari Lai v. Abdul QaJir”, add — 

41 CrL.J. 843. 190 IC 178, 

Page 657, after "Skeoshanker Dhondbajt Makar v Emp ," odd — 

A.I.R. 1940 Nag 410, 

Page 661, after "Jaskanmal v. Emp." add — 

I.LR 1940 Kar..95. 

Page 662, after "Behari Lai v. Abdul Qadit', add — 

41 Cr.LJ 843, 190 I.C 178, 

Page 663, after "Abdul Karim Khan v. Pustbai" add — 

I.L.R. 1940 Nag. 652. 

Page 668, after "Assudomal Ramandos v. Jhamandas Ilotchand" add — 

41 Cr.L.J. 861, 190 I.C 222. I.LR. 1940 Kar. 435, 

Page 669, at the end of Note 634A, add — 

The making of a complaint under sec. 195 (1) (a), Cr. P. C, is not a Judicial 
act but IS the act of a public servant. Where, therefore, the District Magistrate 
directed under the provisions of sub-section (5) of sec. 195, Cr, P. C, that the 
complaint should be withdrawn, the High Court has no power to interfere with it 
under sec. 439, Cr. P. C , as the order passed by the District Magistrate is not the 
order of a Criminal Court — Baba Dane Shah Sulhta v Curditla MaJ, 39 Cr.LJ, 445, 
174 I C 344, A I.R. 1938 Pesh 9. 1938 Pesh.LJ. 12. 

Page 681, after "Arjan Singh v. Emp," odd-~ 

I.L R. 1940 Lah 102, 


page 682, at the end of Note 641, add— 

An arbitrator is not empowered to give a judgment at all He makes an award 
and the Court passes judgment thereon He is, , therefore, not a Judge within the 
meaning of sec. 19, 1. P. ‘ ■ “ ‘ • be removed 

from his office except w nction under 

sec. 197, Cr. P, C , is, . > Lai Bhatia 

V- Emp., 42 Cr.L.J. 68 


Page 686, after "Maqbool Husain v. Emp ’’ add — 

A.I R. 1940 Oudh 382, 1940 O.L.R. 385, 
page 689, after "Khurshed Ahmed v. AmanuUa." add — 

41 Cr.LJ 854, 190 IC. 157, I.LR. (1940) 2 Cal 162, 

page 717, after "Ram Pershad v. Moti (494)," add — 

The irregularity of the Magistrate in beginning a fresh inquiry on his own account 
under sec. 202, Cr. P. C , after having sent tne case for inquiry* to a Magistrate and 
receiving his report is clear — Tyab Alt v. Husaimlt, A.I R. 1937 Nae 389 172 i r 
203. 39 CrLJ. 80. 10 R.N. 174. ® 


Page 731, after "Chaman Lai 1936 Cr.C 63." add— 

Pearey Lai Bhatia v. Emp., 42 CrLJ^ 68 (69), 191 I C. 91, A I R. 1940 Pesh 41 
Where the District Magistrate appears to have dealt with the original complaint iri 
an unsatisfactory manner passing an executive instead of a Magisterial order thereon 
and therefore not leaving it open to any further proceedings in any other Court and 
the case is one of considerable importance involving corruption in the administration 
of justice, there are exceptional arcumstances which would justify the institution of a 
Iresh complaint — Pearey Lai Bkatia v. Emp , supra. ‘ * 

Page 747, after "Jaskanmal Cuhajam v. Emp." add — 

I LR 1940 Kar. 95. 

page 748, before the last paragraph of Note 700, add — 

^clion 209, Cr P. C., makes jt clear **•** **•■ ** — ’ 
not for the p-irpose of filling gaps in the 
me accuKd to explain any ciicumstanc. 

Section 342, Cr. P. C, is applicable not t 

tol apptoble dso ,o the .nquhy bef . Both these 
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secs. 209 and 342, Cr. P. C, cast upon the hlagistrate the duty to interrogate the 
accused if the facts and circumstances proved are of such a nature that they tend, 
if unexplained, to implicate the accused. The interrogation is to be made in order 
to afford him an opportunity for olfennB an explanation Section 342, Cr. P. C , — 
the same may be said of sec 209, Cr. P. C, as well — enables the Magistrate to examine 
the accused only if there are circumstances appearing against the accused in the 
cadence given by the prosecution and answers given by the accused m the absence 
of such evidence to questions put by the Magistrate,, cannot be used for filling up 
gaps in the proof adduced by the prosecution. \Vhere the evidence before the committing 
hlagistrate wWch, even if taken at its face value, falls far short of making out a 
tnima facte case against the accused and the Magistrate proceeds to examine the 
accused and records his answers, the examination of the accused cannot be said to 
have been duly recorded by him within the meaning of that expression m sec. 287, 
Cr. P. C , and consequently the presumption under sea 80, Evidence Act, cannot apply 
to it~Kuppamal. A I.R. 1941 Mad 1 (4. 5), 1940 M.WN. 1105, 52 ML.W. 710, 
following Abdulla Ravuthan, A.I R. 1916 Mad 407, 30 I C. 447, 39 Mad 770, 16 
Cr.L.J. 623, Mohidetn Abdul QadtT, 27 Mad. 238, 2 Weir 408 and Basanla Kumar, 
26 CaL 49. 

Page 756, after "Musahru v. Emp.,” add — 

41 CrL.J. 931, 190 1C 517, 

Page 764, after “A/ifti Lai,” add — 

I L R 1940 All 531. 

Page 806, after'”fttadho Singh v Emp,” add — 

AIR 1940 Oudh 396, 1940 OLR. 420, 

Page 825, at the end of Note 757, add— 

(24j \Yhere there was only one complaint filed under secs. 124'A and 153'A, 
I P. C., and only one sanction was obtained for the prosecution of the accused from 
the Government, there was no need for a separate trial under sec. 153-A, I P. Code. 
The accused could have been comictcd under sec 153>A, I. P. C., in the trial under 
sec. 124-A, I. P. Code The provisions of sec 235, Cr P. C , are quite clear m this 
respect. But \vhere by this procedure of holding separate trials the accused hbs not 
in any svay been prejudiced: the trial cannot be said to be illegal — Vishambhar Dayal 
V. Emp. 42 CfLJ 40 (41, 43). 190 I C. 887, 1940 OW.N. 965. 


Page 826, at the end of Note 758, add— 

(15) Where the offence under sec 6, Merchandise Marks Act (IV of 1889), was 
not committed in the course of the same transaction as the offences of cheating, the 
joinder of these charges amounts to misjoinder of charees— /I. R. Sen v. Madhu Mongol 
Das. A I R 1940 Cal. 583. 


Page 848, after "Sar Kee v. The King.” add — 
1940 Rang LR 203, 

Page 849, after “Parmanand v Emp.,” add — 

42 CrLJ 17. 190 I.C 849, 


Page 868, at the end of Note 786, add— 

11 a summons case is tned as a narrant case, the defect is cured by sec 537 
Cr P. Code— U Moody v. Emp.. AIR 1940 Cal 579, 45 C.WJ4. 53. 


Page 876, after "Laxmi Prasad,” add — 

41 Cr.L.J. 919, 

Page 878, after "Laxmi Prasad," add — 

41 CrL.J 919, 

Page 882, after "Laxmi Prasad,” add — 

41 CrLJ. 919. 

Page 882, after “Ellas Arz Muhammad," add — 

I.L.R. 1940 Kar. 429, 

Page 889, in the first line, after “1936 CrC 514,” add — 

In Ml Daropti v. Paras Ram, AIR. 1941 Lah. 19 (22), 42 PLR. 678. Skemp J 
of the Lahore High Court, however, preferred to follow the \uew taken bv the Rangoon 
High Court in Ma Sin v Maung Mating Lay, A I.R 1936 Rang. 230 IM I C 163 37 
Cr.LJ. 773, 14 Rang 378. iiw. oi 

Page 890, after Muhammad Alan, add — 

ILR. 1910 Kar. 119, 

Page 892. at the end of Note 810, add — 

The law does not require a categorical finding that the compb'nt is false but that 
the Magistrate should be of opinion that the accusation is false — Ml. Darapii v Paras 
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Ram, A.I.R. 1941 Lah. 19 (21), 42 P.L.R. 678. Surely a false accusation of rape is 
vexatious to the person accused — Ibid. 

Pace 896, ajter "Muhammad Hazhtin v. Emp.” add — 

I.L.R 1940 Kar. 470, 

Page 903, at the end of Note 820, add — 

It IS permissible in a case where there are two charges arising out of the same 
transaction, one triable as a summons case and the other as a warrant case, for the 
Nlagistrate to try them together; but if he dees so, he must follow the procedure 
laid down for warrant cases and he cannot, whilst proceeding with the two cases 
together, treat them separately. If he wishes to do that, he must deal with them 
separately from the inception If he is dealing with the two cases together under 
one form of procedure, and makes an order of discharge on account of absence of the 
complainant, the order of discharge is one under sec. 259, Cr. P. Code. The order 
cannot be construed in one sense in respect of the warrant case and in another sense 
in respect of the summons case. The order does not prevent the lodging of a fresh 
complaint in respect of the same matter — Kanjt Vtjpal v. Pandujang Keshav Rant, 
AI.R. 1940 Bom. 413, 42 BomL.R. 9(»2. 

Page 904, at the end of Note 821A, add — 

Section 252, Cr. P. C , does not make it obligatory on the Magistrate to summon 
all the witnesses whose names are given him by the complainant — Musahru v. Emt > . 
41 CrLJ. 931 (934), 190 I C 517, A I.R. 1940 Pat 355, 21 P.L.T. 13, 19 Pat 413. 


Page 904, at the end of Note 821A, add — 

Section 252, Cr P. C, like other sections m Chap, 21, applies to warrant cases 
generally. It, therefore, applies to a case started on a police challan The power 
given to the Magistrate under sec. 252 (2), Cr. P. C, may be exercised from time 
to time as the occasion requires— hfewsra; Uaijman v. Emp , A.I R. 1940 Nae 390 
(391), 1940 NLJ. 449. ow 

Page 907, a/fer "Musahru v. Emp.,” add— 

41 Cr.LJ. 931, 190 I C. S17, 

Page 916, in the 10th line after "(1938) 1 MLJ. 403," add — 

I Oonna Mudali v. Emp , 42 Cr L J. 86, 191 1 C 156, 1940 M \V.N. 530 52 M L W 
65, (1940) 2 ML J. 215. ‘ 


Page 916, after "Beni Madho v. Emp," add— 

A.I.R. 1941 Oudh 19 (20), 1940 OLR. 521, 190 I.C 71, 1940 OW.N. 923, 

Page 927, at the end of Note 838, add— 

The words "any remaining witnesses for the prosecution" in sec. 256 Cr P C 
cannot be confined slrialy to witnesses mentioned before the charge was’frarned If 
witnesses have been accepted by the Court as competent for the prosecution at'anv 
stage before the point for further examination under see. 256, Cr. P. C.. amves even 
if that stage is after charge, they come under the category of "any remaininE witn’e-wei" 
— Hansraj Harjtwan v. Emp, A.I.R. 1940 Nag. 3W (392), 1940 N.LJ. 449 
Page 932, after “Mtrza JaQar Beg v. Emp ,” add — 

41 Cr.LJ. 948, 190 I.C. 561, 

Page 932, in Note 845, add — 

A Court is not bound to summon all the witnesses cited by an acciisprf Tv.T«nn 
and under provisions of sec 257, Cr. P. C . it has power to refuse to summon ^ thp 
witnesses on the ground that the application is made for the purpose of Xr 

delay or for defeating the ends of justice Where the Court refuses to Summon 
witnesses on the ground that the accused has cited them for the purpose of 
the case and the accused gives up those witnesses, he cannot subsequentlv maiS ? 
grievance of it. If he has inasted on their being summoned and the Court ha-s VXcpH 
•to do so, it will then be open to the accused to argue in the High Court tiV^t 
trial Court fian wronirW rpfii«pd to summon his xvitnpscpe . . tnat ule 


1940 Kar. 498. 

Page 934, Note 874, at the end add — 

See also Btlal Mahomed, A.I.R. 1940 Bom. 361, 42 BomLR 787 n.,«f j'- 
Addenda under page 156. umi-K. /8/ quoted m the 

Page 939, at the end of first paragraph of Note 853, add 

also Kanj, Vtjpal v. Pandurang Keshav Rane, A.I R. 1940 Bom 413, 42 Bom L R 

Page 943, at the end of Note 857, add— • 

lii a case summarily which he cannot under cLer 9 ro ^ 

do. ho oots ™h„„t j™,d,cti0h, o„d aioEohty of »ch T n“ tore, 
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of the trial, clearly cannot be cured under see 537, Cr. P. Code — ^fahanand Khciajma!, 
41 Cr.LJ. 190. Ifi5 I C 513. A.I.R. l£G9 Sind 341, following Dtshti Shaik v. Saber 
hMIah. 29 Cat 409, 6 C1V.N. 713. 


Page W5. eUer (XII), add— 

(XIII) Offences under see. 4 of the Bombay Prevention of Gambling Act (IV of 
1857). 


Page 946, under sec 261, add — 

Under see 15 of the Bencal Food Adulteration Act (VI of 1919), in the case of 
an offence committed within a mumcipalily, no prosecution can be instituted without 
the consent in writing ol the Chairman of the Commissioners. A provision of this 
«ort. however, is not sufiiaent to make the Bengal Food Adulteration Act a Municipal 
Act The intention of the Icgi'lalure in refernng to Municipal Acts under sec 261 (b), 
Cr. p. C. was to pro\Tde that offences against Acts s*jch as the Calcutta Municipal 
Act or the Bengal Municipal Act should be tried by Benches of Magistrates duly 
empowered, but this provision would not cover an Act of general application like the 
Bengal Food Adulteration Act — Jagnarayan Haluteat v. The BUalpara Municipality, 
45 CWN. 139. 


Page 951, at the end of Note 867, add — 

The words "if any" in see. 263 (g). Cr. P. C.. are not sufiicient to override the 
requirements of sec. 342, Cr. P. C, whiclt applies to all trials, including summary 
trials. If the Legislature had meant to exclude summary trials from the obligation 
to take the statement of the accused, it would have done so m clear terms. The 
^ords "if any" in sec. 263 (b), Cf P. C. merely indicate that if the accused makes 
no statement there is nothing to record Where the statement of the accused has not 
been taken at all. prma facie he is prejudiced — Kandiba Baloii, 42 CrL.J. 71, 191 I.C, 
90, AI.R. 1940 Bom. 314, 42 BontLR 695. 

Page 994, after “faeal v. EmP add — 

42 CrLJ. 29, 190 IC. 761. 42 P.L.R. 714. 

Page 971, after Shetcaiam v. Emp" add— 

ILR, 1940 Kar. 249. 

Page 996, after "P^ebti Mondaty add— 

41 CrL.J 910. 190 IC. 457, 19 Pat 369. 

Page 997, after "Parmanand v Emp," add — 

42 Cr.L,J, 17, 190 I C. 849. 

Page 998, <i/;cr “Pfebtt Mandat,” add — 

19 Pat. 369, 

Page 1003, after "Musahru v Emp." add~ 

41 CrLJ 931, 190 IC 517, 

Page 1008, after "Bapurao MaTcti.” add— 

41 CrLJ 894. 

Page 1012, after "Bapurao MatottP add — 

41 CrLJ 894. 

Page 1013, after "Bapurao Maroti,” cdd~ 

41 CrLJ 894, 190 IC. 283, 

Page 1039, after "SheKaram v. Emp!’ add — 

ILR. 1940 Kar. 249, 

Page 1041, after "Bapurao Afarott,” add — 

41 CrL.J. 894, 190 I C. 283, 

Page 1061, after "Ganga Ram,” add — 

IL.R. 1940 All. 365, 

Page 1066, after "Datlatraya Sadashiv y. Empp add 

I.LR. 1940 Nag 394, 

Page 1072, after “Daltatraya Sadashiv v. Emp,” add — 

ILR. 1940 Nag 394. 

Page nil, after "Hortlal v. Emp,” add — 

I.L.R. 1940 Nag. 668, 

Page 1117, after "Fernandez ....22 CrXJ. 17j" add 

Emp. V Kondibtt Balaji, 42 Cr.LJ. 71, 191 IC PO. AIJL 1940 Bom. 314 42 
BomL.R. 69 o5 ' 

Page 1118, <7//fr "Emp. v Kondiba Bafati,” add — 

42 Cr.L.J. 71, 191 I.C. 90, 
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Paee tl25, after “Kondtba Bafaj'i,” add—^ 
42 Cr.L.J. 72, 191 I.C. 90, 


Pace 1131, ajter "Beni Madko v. Emp." add — 

A.I.R. 1941 Oudh 19 ( 20), 1940 OL.R. 521, 190 IC 71, 1940 O.W.N. 923, 


Page 1153, a/ter "Haiswajup Chaubey v. Emp.!' add — 
I.L R. 1940 Nag. 195, 

Rage 1154, after "Harstvarup Chaubey v. Emp." add — 
I L R. 1940 Nag. 195, 

Page 1161, after “Feral v. Emp.!' add — 

42 Cr L.J. 29. 190 I C. 761, 42 P.L R. 714, 

Page 1179, after "Sukhramdaz v. Emp!' add — 

42 CrL ]. 80, 191 I.C. 127, 1 "LH. 1940 Kar. 498, 


Page 1184, at the end of Note 1021, add — 

Section 190, Cr P. C. appears In a chapter dealing with conditions requisite for 
initiation of proceedings, whereas sec. 351, Cr. P. C., appears in a chapter dealing with 
matters arising out of proceedings already initiated. After a Magistrate has tal^ 
cognizance of an offence in one of the three methods mentioned in sec. 190, Cr. P. C , 
he gets the seisin of the whole case and his jurisdiction to bring everybody concerned 
in the commisson of the offence to justice is in no way restricted. IVhen a Magistrate 
deta ns a person under sec. 351, Cr. P. C., and tries him. sec. 191, Cr, P. C., is not 
a liar to his jurisdiction — A/aung Thel v. Maung Chit Kywe. AIR. 1941 Rang. 30 
(31), 1940 RaneLR 676, following Nga Chan Tha v EmP , A.I R. 1923 Rang. 31, 73 
I C 55 24 CrL.J. 519, 11 L.B R. 398 (F.B) and Nga Paing v. Queen-Emp., (’97-01) 
1 U.BRCr. 56. 

Page 1239, after "57 Mad 85," odd— 

See also Malta Gouda. 42 Cr.LJ. 89. 191 I.C. 149, 1940 M.W,N. 224, 51 M.L.W. 
480. 

Page 1297, after "Belov Kumar v. Site Nath!' add— 

42 Cr.L.J. 87. 191 I C. 154. 


Page 1384, after "Mangkanmal Cianthand v. Emp." odd— 

ILR 1940 Kar. 102, 

Galley No. Six 

Page 1385. after '*(17)," add— 

(18) The District Magistrate passed an order under sec. 144, Cr. P. C., in which 
he held that a certain orocession was an innovation and that as there were strained 
relations between the Shias and Sunnis there was the danger of a breach of the peace 
and so the procession should not be taken out Subsequent to this order certain 
Sh-as aooroached the Government in order to get the order reversed but the Govern- 
ment rejected the petition. Later on the Shias again petitioned the Commissioner 
against the order and the Commissioner asked the successor of the District hlagistrate 
to look into the matter. He permitted the taking out of the procession but laid 
down certam conditions to prevent any breach of the peace. Held that the order 
was ourely an executive order for controlling the procession which he could pass as 
a District Magistrate and that conditions or formalities which were required under 
sec. 144. Cr. P, C . were not observed and that therefore no revision against that order 
lay under sec, 435. Cr. P. Code— Mohammad Ahmad Khan v. Emb AIR IPJfl 
Oudh 416, 41 CrL J. 781, 1940 O.WN, 652, 189 IC 666. 1940 O.L.R. 490. 

Page 1400. after "AIR. 1932 Lah. 362." add— 

It is not pemussible under sec. 436, Cr. P C . to direct the Magistrate to frame 
a charge and dispose of the case— PofnoOT Sidda Reddi v. Ambati Venkata 
A.IR 1941 Mad. 65. 1940 M WN 536. 1940 MCrC 132. 52 Mi.W 66 
Page 1435, in the last line, after "A I R. 1934 Oudh 179," add— 

Emp. V. Suami SaruPanand, 42 Cr.LJ. 35, 190 I.C 805, 1940 O.W.N. 1018 


Page 1442, at the end of Note 1214, add — , 

In passing orders the Magistrate should use more decorum and more restraint ; 
choojnt TOrds But where the liuimaie used in reierence to a party aKii 
obiectionable. is not so har^ or uncalled for as to be corrected iiir 1 i(Naii,T u ^ 
Court would not interfere and eapunaa the object, onaSrSrt 'of it S' 
Penuma'^a Rana Razu v Zammdar. Cateavaram. 39 CrL J 922 
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Page 1457, after "Chandrika Prasad v. Mohammad Jafar" add — 

A.I.R. 1941 Oudh 7, 1940 O.L R. 565, 

Page 1463, after “Nga Ba Same'' add — 

1940 RangUR. 145, 

Page 1465, after "Ramfi Vala,” add — 

I.L.R. 1940 Bom. 500, 

Page 1470, after "Sat A'aroiM Lai v. Emp.” add — 

I.L.R 1940 AH. 539, 

Page 1510, in Note 1245, add — 

There is no authority which lays down that a proper constmction of this section 
makes an enquiry essential in law, and that the proceedings under sec. 476, Cr. P. C., 
without such enquiry would be illegal — Mohammad Tahir v. The Crown, I.L.R. 1940 
Lah. 669 ( 671). 

Page 1521, after "Bhagwandas Narandas v. D. D Patel & Co add — 

I.LR. 1940 Bom. 403, 

Page 1535, after “Kumaravel Nadar v Shanmuga Nadar!' add — 

I.L.R. 1940 Mad. 762, 

Page 1562, at the end of Note 1278 under the heading “Compromise,” add — 

Both according to law and common sense alike an order for monthly maintenance 
alone based on an application of compromise is not illegal Where, however, the 
compromise not merely relates to the amount of monthly maintenance but embodies 
other consideration or terms or conditions, then the order based on the compromise 
goes beyond the scope allowed to a Criminal Court, and a Criminal Court has no 
jurisdiction either to pass or enforce it — Ma Kktn T» v Edward Khtn Maung, 1940 
RangL.R. 151. 

Page 1569, after "10 BurLT 209." add— 

Following this ruling it has been held that where the order has become of no effect 
in that it cannot be partially enforced, the remedy is to make a fresh application for 
mamtenance — Ma Khin Ft v Edward Khin Maung, 1940 Rang. LR. 151 
Page 1583, after "Charan Das v. Surasti Bat." add — 

I.L.R. 1940 Lah. 755. 
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CRIMINAL PROCEDURE 

(ACT V OF 1898) 

As amended up io date 


Received the Governor Gener^vl’s Assent on the 
22nd March, 1898. 


An Act to consolidate and amend the Law relating to 
Criminal Procedure. 

Whereas it is expedient to consolidate and amend the law 
relating to criminal procedure; It is hereby enacted as follows: — 
The 1923 Amendments. The Cnminal Procedure Code, 3898 underwent 
drastic amendments at the hands o( the Legislature m 1933 by t\to Acts, vit, the 
Criminal Law Amendment Act, XII of 1933 (popularly known §s the Racial Distinctions 
Acts) and Criminal Procedure Code Amendment Act, XVllI of 1923. Of these the 
latter Art was the more important and was the outcome of a general revision of the 
whole Code, whereas the former Act was limited to the amendment of certain sections 
relating to the trial of European British Subjects These Amendment Acts came into 
force from 1st September 1923 

The genesis of Act XVIII of 1923 dates as far back as 1914. In the year a Bill 
(No. 3 of 1914) was introduced in the Imperial Lepslative Counal, and was thereafter 
referred to the Local Governments and Administrations. Tlieir opinions were received 
and partially examined, but further progress with the Bill was suspended until the 
conclusion of the war Meanwhile in 1916 the Government referred tins Bill and the 
opimons received to a Select Committee (Known as the Lowndes Committee). The 
Bill as revised by this Committee was again introduced in the Impenal Legislative 
Council in 1917, but further consideration of the Bill was postponed until after the war. 
Meanwhile some further suggestions for the amendment of the Code were considered 
by the Government, and after the tcmunation of the war, a new Bill was prepared in 
1921 which was substantially the Bill as revised by the above Committee. Tliis Bill 
(No 3 of 1921) was introduced in the Council of State on the 21st February 1921 and 
was referred to a Joint Committee, composed of representative members of the Legis- 
lative Assembly and the Council of State. This Committee submitted its report after 
a jear (in September 1922) ; and the Bill as revised by this Committee, with certain 
alterations made during the discussions in the Counal of State in September 1922 and 
in the Legislative Assembly in January* and Februarj- 1923 ultimately passed into law, 
and has been enacted as Act XVIII of 1923 

(For Bill 3 of 1914, see Gazette of India, Part V, 28th March 1914 j for the Report 
of the Select Committee of 1916, see Gazette of India, Part September 1917, reprinted 
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in the Gazette of India, February ,26, 1921, at p 39 ; for Bill 3 of 1921, see Gazette of 
India, Part V, February 26, 1921 ; for the Report of the Joint Committee, see Gazette 
of India, Part V, September 9, 1922). 

The changes made from time to time by other minor Amendment Acts up to date 
have been noticed in this book in thdr proper places. 

1. Pending cases are not affected by changes in the Law: — ^The 
general rule as to new laws of procedure is that they take effect from their coming into 
operation, so that the procedure from that date would be governed bv such laws It 
is also a general rule that such laws are not to affect vested rights. Therefore, where 
a person was being tried under an old Act, and before the conclusion of the trial, the 
new Act came into force, the trial ought to be continued in accordance with the proce- 
dure laid down in the earlier Act, which was in force at the commencement of the trial — 
Srinifosacftari, 6 Mad 335 } Mukund v. Ladu, 3 Bom L.R. 584. 


2. Construction A penal statute must be construed strictly j that is, nothing 
is to be regarded as within the meaning of the statute which is not witliin the letter — 
which IS not clearly and intelligibly described in the very words of the statute itself — 
Kola, 8 Cal 214 ; Lakhmi Chand, 1901 P.R. 24 ; Bishumbhur, 5 C.W.N. 108. Penal 
provisions have to be strictly construed, nor can the liability to punishment for the 
neglect of a statutory obligation be e-Ttended by inferential reasoning— A'ezi, 28 Cal. 504. 
In interpreting statutes of a penal character, it is important to see that the powers 
conferred upon the Magistrates ace duly exercised with reference to the rendering un- 
lawful of acts that would otherwise be lawful— S/ieedm, 10 All. 115. A penal statute 
must be construed stnctly, and Magistrates ou^t to be \'ery careful befoie they proceed 
to inflict Imprisonment in a summary manner. They must avoid all appearance of 
oppression— Cfliiejh Karayan, 13 Bom. 600 Words importing a doubtful or ambiguous 
meaning must be construed strictly, and in favour of the subject; that is to say, unless 
the meaning of the Legislature is perfectly clear, no penalties are to be impost upon 
the subjects of the Crown, nor are their liberties to be restricted— 10 All 150 
(F.B.). The language of the Code is conclusive and must be construed according to 
ordinary principles, so ^ to give effett to the plain meaning of the language used. No 
doubt in the case of an ambiguity, that meaning must be preferred which is more 
in accord with justice and convenience, but in general the words used as read in their 
context must prevail — Babtdal Choukhani v. King Etnp , AIR 1938 PC. 130 (133), 
55 I.A. 158, 32 SL.R. 476, 1938 OLR. 189, 1938 OA. 398, 1938 M.WN. 505. 19 
P.L T. 343, 1938 A.L R. 309, 10 RP.C 250, 4 B R. 490, 39 Cr.L J. 452, 67 C L.J, *161, 
40 BomL.R. 787, 42 C.W.N. 621, 1938 A.Cr.C. 27, 1938 OW.N. 416, 1938 ALJ 382* 
178 IC. 1, 1938 A.W.R. (PC.) 116, 1938 P.WJM. 320. (1938) 1 ML.J. 647 (P.C.).’ 
Although the language of a statute is the first test for its interpretation there arc 
ether equally important tests, when the language Is not clear and unambiguous and 
when more than one interpretation is possible. In such circumstances, the interpretation 
which appears to be most 'in accord with reason, convenience and justice’ is to be 
preferred. Another accepted canon of interpretation is that a penal statute should be 
construed stnctly and that in case cl doubt benefit should go to the subject— 
Parmanand v. Emp , 40 Cr.L.J. 497 (500), 180 I.C 835. A.I R. 1939 Lah. 81, 41 PLR 
137 (F.B). See also BalakrUhna, 17 Bom. 573; Patandin, 2 ALJ. 26; Bhista 1 
Bom. 308 


When the meaning of the words Is plain, it is not the duty of the Courts to busy 
themselves with supposed intentions WTien the words themselves declare the intention 
of the Legislature, it appears inadmisable to omsider the advantages or disadvantages 
of applying the plain meaning whether in the interests of the prosecution or the accused 
— Pakala Narayana Sivami V. The King Emperor, 40 Cr.LJ 364 (369) 180 IC 1 

It is beyond question Uiat Judges have to deal Ydth to as they fnd it a-a 
,.ve elleel to any enae.ment of the Legislatote. The lact that f Judt th“ks”ha1 
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a particular enactment is irrational or unfiur, is iirelevTint provided the enactment is 
In such clear terms as to admit of no doubt as to its meaning. But a Judge, construing 
an Act of Parliament, is not a mere antomaton whose only duty is to give out what he 
considers to be the primary meaning of the language used. A Judge must always 
conader the effect of any construction whidi he is asked to put on an Act of Parliament, 
and if he comes to the conclusion that a particular construction leads to a result which 
he considers irrational or unfair, he is entitled, and indeed bound, to assume that the 
Legislature did not intend such a construction to be adopted, and to try to find some 
more rational meaning to which the words are sensible — Sombkai Gobindbhai, 40 Cr.LJ. 
97 (100), 177 I.C 588, A.I.R. 1938 Bom. 484, 40 BomL.R. 1082 (F.B.). 

The same rules of interpretation apply to notifications issued under penal statutes — 
Lakhmi Chand, 1901 P.R. 24. 

When a definition is intended to be exhaustive, the Legislature, as a rule, uses the 
word ‘means' and not the word 'includes' — Narpal Singh, 1901 AW.N. 10; Ram Sarup, 
39 CrL.J. 154 (155), 172 I.C 530, 1938 ACrC 1, 1938 OLR. 8. 1938 O.A. 7, 10 
RO. 182, 1938 OW.N. 7. A.I.R 1938 Oudh 80. 

!s the Code exhaustive?— The essence of a Code is to be exliSustive on the 
matters in respect of which it declares the lav/ and it is not the province of a Judge 
to disregard or go outside the letter of the enaament according to its true construction. 
On any point specifically dealt with by it, the law must be ascertained by interpretation 
of the language used by the Legislature— Cotw/ htandar v. Pudmanund, 6 C.W.N. 825 
(828) (PC). 29 Cal. 707, 4 BomLR 793, 29 I A. 196; Hukum Chand Baii v. 
Kamalanand Stngh, 3 CLJ 67 ( 71). 33 Cal 927 Criminal Courts, no less than 
Civil Courts, exist for the administration of justice, and Courts of both descriptions 
have inherent power to mould the procedure, subject to the statutory proMSions appli* 
cable to the matter in hand, to enable them to discharge their functions as Courts of 
Justice— Pufin B<hari Das. 16 CWN 1105 (1136), 15 CL.J. 517, 13 CrLJ. 609. 
16 I C 257. The Criminal Procedure Code does not contain a provision corresponding 
to sec 151 of the Citi! Procedure Code : but that section does not lay down any new 
prinaple s it merely embodies a legislative recognition of the inherent power of the 
Court to make such orders as may ^ necessary for the ends of justice This inherent 
power is in no sense restricted in application to ci\ii cases, it is equally applicable to 
cnminal matters Tlie power is not capriciously or arbitrarily exercised ; it is exercised 
cx debtlo justtlta: to do that real and substantial justice for the administration of which 
alone Courts exist ; but tlie Court, in the exercise of such inherent power, must be careful 
to see that its decision is based on sound general pnnciples and is not in conflict with 
them or with the intentions of tlie Legislature as indicated in statutory provisions— 
Budhu Lai V. Chatlu Cope. A I.R 1918 Cal 850. 44 Cal 816 (827, 828), 25 CLJ 
193, 18 CrLJ. 497, 21 CWN. 269, 39 I.C 456; Pisot v. Alt Mohammad Mandcd. 
AI.R. 1921 Cal. 30, 22 CrLJ. 213. 48 Cal. 522. 32 CLJ 270. 60 IC 325 5 Akhil 
Bandhu Ray v. Emp., AIR. 1938 Cal 258 (260). 39 CrLJ 596 (598), 175 IC 409, 
IL.R. (1938) 1 Cal. 588 So far as it deals with any point specifically, the Code of 
Cnminal Procedure must be deemed to be exhaustive, and the law must be ascertained 
by reference to its provisions; but where a case anses which obviously demnnds 
interference, and it is not within those for which the Code speafically provides, it 
would not be reasonable to say that the Court had not the power to cake such order 
as the ends of justice require — Rahim Shnkh. SO Cal 872 (875), 24 CrLJ 677, 37 
CLJ 595, 73 IC 773 5 A’agrn v Emp. AIR. 1934 Cal 428 (429), 38 CWN. 501, 
35 CrLJ. 911. 119 IC 345, 61 Cal 498. 59 CLJ 516, 1934 CrC 538; Bipal Capt 
V Emp. 38 CrLJ. 777 ( 779). 169 1C 495. 16 Pat. 8, 1937 P.W.N 271, 10 RP 19, 3 
BR 584, A.I R 1937 Pat 369. But it is not open to a Court to travel outside the 
Code for finding powers either for the Police or for private persons *0 interfere with 
the liberty of the subject — Copal E'gidu, 46 Mad. 605 ( 625), 44 MiJ 635. 73 IC. 
343 (F.B ). Vid( also sec. 56IA of this Code wfaidi is a legislative recognition of the 
inlierent power of the High Court The Cnminal Procedure Code cannot be said to be 
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exhaustive in regard to the conditions under wWch a jury can be discharged — Yeshvant 
V'itFiu, 38 Cr.LJ. 850 (851), 170 I.C. 153, I.L.R. 1937 Bom. 369, 39 BomL.R, 355, 
A.I.R. 1937 Bom. 260, 10 R B. 49. See also Note 889 in this connection. 

An order obtained by fraud must be treated as having no legal effect— Pa/el 
Bhagubhat Ranchhodas v. Bat Arvtndo, A.I.R. 1937 Cal. 334 (335). 

See also Lola v. Emp., in Note 838. 


Preamble: — ^The preamble of an Act has been called a key to its understanding, 
and may properly be consulted in order to fix the scope or limit of a Statute — W. D. 
Edivards and F. C. Vemor, 9 Bom. 333 (343), The preamble does not control the 
enacting provisions of the Act — Mani Loll Singh v. Trustees for the Improvement of 
Calcutta. 45 Cal 343, 27 C.L.J. 1, 22 CW.N. 1, 44 I.C. 770. In cases of doubt and 
in the absence of express provision to the contrary, the preamble must be taken in 
restricting and governing the rest of the enactment — Shankar Sahai v. Din Dial, 12 
All. 409 (418). It is well settled that the preamble to a statute can neither expand 
nor control the scope and application ol the enacting clause, when the latter is clear 
and explicit s but if the language of the body of the Act is obscure or ambiguous, the 
preamble may be consulted as an aid in determining the reason of the law and the 
object of the Legislature and thus arriving at the true construction of the terms em- 
ployed. It cannot be disputed that t\herc the words of the enacting clause are more 
broad and compreliensivc than the words of the preamble, the general words in the 
body of the statute, if free from ambiguity, are not to be restrained or narrowed down 
by particular or less comprehensive recitals in the preamble. The preamble of a statute 
1? no more than a recital of some Inconvenience, which by no means excludes any others 
for which a remedy is given by the enacting part of the statute— Cepj Krishna v. 
J?a; Krishna, 12 CLJ. 8 (11). The preamble does not control any plain enactment 
which follows it but it may be a most useful guide when a question of doubt arises 
upon construction of a particular provision and considerations relating to the scope of 
the Act are involved— Si/of Chandra v. Mrs. A. /. Delanny, 20 C.W.N, 1158 (1163) j 
Debi Das v. Mahara; Rup Chand. 49 AIL 9Ce (911), 102 IC 792, 25 A.LJ. 609, 
A.I.R. 1927 All, 593, See also Kumar Punyendra Narain Deb v. Kumar fogendra 
Narain Deb, 64 C.LJ. 212 It Is not to be doubted that both the heading and the 
preamble are to be taken into consideration In interpreting the clauses of the Act, but 
they are not the operative portion of the Act— MoJiowimod Yusuf v. Jmliae Ahmad 
Khan. 40 CrL.J 421 (427), 180 I.C. 745. 1939 OW.N. 296 (FB.). 


Marginal Notes: — Marginal notes are no part of an enactment— D mAAi Mullah 
v Haluay, 23 Cal 55 (59). Marginal notes to the section of an Act of Parliament 
cannot be referred to for the purposes of construing the Act. There seems to be no 
reason for giving the marginal notes in an Indian Statute any greater authority than 
marginal notes in an English Act of Parliament — Balraj Kunwar v. Jagatpal Singh 
26 All. 393 ( 406), 8 C.W.N. 699 (706) (P.C)j Natesa Mudaliar. 50 Mad. 733; Syamo 
v. Emp. A.I.R. 1932 Mad 391, 55 Mad. 903, 1932 Cr.C. 355, 62 MLJ 742 35 
M.L.\V. 705 5 5 M. Cr. C. 75, 137 1.C 9. 33 CrLJ 418, 1932 M W.N. 305 ; Bhagia v 
Emp, 28 Cr.LJ. 340, 100 IC 820, A.I.R 1^7 Nag. 203 ; Ram Lai v Emp 28 CrL j’ 
1929, 3 Luck. 244. A.I.R 1928 Oudh 15, 105 IC 213. Though the hidings and 
marginal notes should not be held to govern the clear text of a section, yet they can 
be taken as an indication of what the Legislature meant— Narayanasamt' v Ranea^amt 
49 Mad. 716 ( 722), 50 MLJ 547, 24 ML.W. 235. 95 I.C. 731, A.I.R. 1925 Mad 749 
Marginal notes are not parts of the secUons, but there is no reason why they should not 
he consistent with the sections themselves— RaAerfur Molla v Ismail 90 rwM -tci 
(152), 52 Cal. 463. 41 CLJ. 45. 26 CrLJ. 455. 85 I.C. 135. AIR 1925 Cal 329 
W, ether a marginal note can be rrferrrf to for an exposition of the meaning ol a section 
dapen* upon whether the note has beeff .merted by or under tl,e authority of the 
Legislature. King, J., while discussing the practice in the 17 P T on* t ^ m 
asserted that In that Legislative Conned at tj^ n,e L no,?. ! 

betne part of Ute enactnent, and ate inserted «h the assent and 0X0 ^01 the 
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Legislature — Ramsaran Das v. Bhagdal Prasad, 27 A.LJ. 290, A.I.R. 1929 All. 53, 
51 .AIL 411. 113 I.C. 442 (FB.)t Abdul Haktm v. Fozu Mia. 39 CW.N 57 (60), 36 
Cr.Lj. 857. 155 I.C 1003, AIR. 1935 CaL 287, 1935 Cr.C 392, 62 Cal 266 5 Ismad. 
AI.R. 1933 Bom. 417, 57 Bom. 537, 35 BodlLR. 886, 146 I.C. 248, 34 Cr.L.J. 1239, 
1933 CrLJ. 1289. 

Proviso: Arguments from a proviso which seek to extend the operative effect 

of the substantive enactment are not legitimate unless there is real ambig'jity in the 
substantive enactment — Ram Chundcr v. Gotcri Nath, 53 Cal. 492 (509), AI.R. 1926 
Cal 927, 97 I.C. 376 A proviso should not by mere implication witlidraw any part 
of what the main provision has given — Cotnmr. of Income-tax v. Suppan & Co . A.I R 
1930 Mad. 124 (125), 123 IC 801. 31 ML.W. 141. 1930 MWN. 20. 58 MLJ. 46. 

Illustration: — ^The general words of the section cannot be controlled by any 
hm’ting words that may be used in one or more of the illustrations— Ba/fflaAr/wd v. 
Mt. Sohano Kuen. A.IR. 1929 Pat 1S4 (167). 8 Pat 153, 10 P.L.T. 259. 119 I.C. 817 5 
Chhotey La! v Emp , 25 CrLJ. 578, 85 I.C 722. A I.R. 1925 All 220. A Court should 
not lightly disregard the illustrations merely because they do not seem to be in accord 
with generally accepted ideas as to the law in other places— A'andappo MttdaUar v 
Mulhusuiami Ayyar, 50 Mad 9J (120). 99 I.C. 609, 24 MLW 782. 1925 M.WN. 
990. 51 MLJ. 765, AIR. 1927 Mad. 99 An illustration 15 useful so far as it helps 
to furnish some indication of the presumable intention of the Lcpslature. and does not 
bind the Courts to place a mean-ng on the section which is inconsistent with its language 
Satish Chandra v. Ram Doyal. 48 Cal. 388 (398). 59 IC 143, 22 CrLJ 31. AIR 
1921 Cal 1 (S B ) ^Tien a Court is called upon to interpret a piece of an enacfmetit 
which comprises both the substantive provision and an illustration of the sane, the 
Court is not Justified in rejecting the illustration as a guide to the interoretation of 
the substantive provision — Ramlal v. Emp. 28 CrLJ 1029 (1031). 106 IC 213, 
A.IR 1928 Oudh 15. 3 Luck 244 It is the duty of a Court of law to accept, if that 
can be done, the illustrations given as being boUi of relevance and \alue in the con- 
struction of the text. The illustrations should in no case be rejected because they do 
not square with ideas possibly derived from another system of jurisprudence as to the 
law with svhich they or the sections deal And it would require a very special case 
to warrant their rejection on the ground of their assumed repugnancy to the sections 
themselves It would be the very last resort of construction to make any such assump- 
tion The great usefulness of the illustrations, which have, although no part of the 
sections, been expressly fumislied by the Legislature as helpful m thf working and 
application of the statute, should not be thus impaired— S'! idol Ariffin v. 
Yeoh Ooi Cork. 2 A C 575. L.R 43 I.A. 256 5 Duiea Priya v Durga Pada. 55 Cal 154, 
109 I.C 752. A.rR 1928 Cal 20f. If there be any conflict between the section and 
the illustrations, the latter must gis'e wav to the former — Mt Sajidunnissa v Sayed 
Htdayat, A.I.R 1924 All 748, 80 I C 896. 22 A L.J 425 Illustrations eire not e-xhaustive 
and will not in ease of conflict with the express wnrds of the section override those 
words — Mukhi Tirathdas v. Jelhanand Matcalar'al 38 CrLJ 512 (514), 168 I.C 89, 
A.IR. 1937 Sind 68, 9 RS 222, 31 SLR. 123 (F.B.). 

Headm;;: — ^Though the headings and marginal notes should not be held to 
go\’em the clear text of a section, yet thev can be taken as an ind’cat.on of what the 
I.ecislature meant — Naravanasami v Roncasami. 49 Mad 716 ( 722 L 95 I C 731, 
A.I R. 1926 Mad 749. 50 M L J 547. 24 M L.W. 235 ; Dteo'ka v. Tafasar. 20 CWJ^. 
1097 (1099). For contra see Cktinni Lai v Shfo Charan Lcl. 47 AIL 755 (760), 
AIR. 1925 All 787, 89 I C. 122, 23 A L J. 725. There is authority fer the prorosition 
that the mere heading of a Chapter is to be dealt with as thourh it were a preamb’e 
and that it cannot be used to cut down the cl*ar words of the sections wh’ch are 
contained in the Chapter— In re Ananda td. 35 CWN 1103 (11061 No doubt 
headings in the body of an Act are some help in cfearine up obscurities when there 
1'. an ambiguity, but they cannot control the prox-sions of the sect-ors when the)’ are 
ynequi\-0C3l and dear The headings are hte preamble which supply a key to the 



i 


THE CODE OF CRIMUJAL PROCEDURE 


mind of the Legislature, but do not control the snbstantive sections of the enactment— 
Durgo V. Nsmit, A.I.R. 1931 All. 597 (599), 1931 A.L.J. 875 (F.B.) ■, Debt Das V. 
Maharaj Rtip Chand, 49 All. 903 ( 911), 102 IC 792, 25 A.L J, 609, A.I,R, 1927 All. 593. 

See Mohammad Ytisuf V. Imtiai Ahmad Khan, quoted above under the heading 
“Preamble”. 

Select Committee’s Reports; — Although it is not proper to rely on Select Com- 
mittee’s reports for interpretation of a statute, thej' are sometimes looked into. But 
where the language is clear, it is not for a Court to prrfje into the mind of the legislator 
or to indulge in surmises — Qamarah v. TuUi, 39 Cr.L.J. 981 (982), 173 I C. 54, A I.R. 
1938 Nag 433, 11 R.N. 197. 

Statement of Objects and Reasons:— Proceedings of the Legislature in passing 
an Act — including Statement of Objects and Reasons, and Debates of the Lepslature 
— must be excluded from consideration in order to construe an Act Nor is it permissible 
to construe an Act by reference to the Bill in its' original form — Kumar Punyetidra 
Naratn Deb v. Kumar fogendra Narain Deb, 64 C.L.J._212 (265), 

Conflicting Rulings : — When there are different rulings of the different High 
Courts on a particular point, a Judge should follow the rulings of the High Court to 
which he is subordinate — Sioamhao Karayan v. Kashinath Krishna, 15 Bom 419} 
Balaji Ganesh v. Sakkaram Parskiam, 17 Bom. 555; Bmp v. Nga Tun Zan, 4 I.C. 827, 
U.BR 1909, II (garter. W.B of C Act, sec. 1 ; Korban Ally v Skaroda Prosad. 10 
Cal. 82 s Azisur Rahman v. Hansa, 47 I C. 441, 40 All. 670, 16 A.L.J 7J5. 

If there is a conflict of judicial opinion then the Courts are bound to follow the 
decisions, if any, oi the High Court to which they are subordinate But in the absence 
of any pronouncement by the High Court, to whidi Uiey are subordinate, their duty is 
tr. study the law as laid down by other High Courts for the purpose of coming to a 
proper decision — Ahmad AU v. Emp., 32 CrLJ. 271 (272), 129 I.C. 276, AI.R. 1930 
Lah 1051, 32 P.L.R. 92. 1930 CrC. 1127, Ind Rul, 1931 Lah. 164, 

A ruling in which two Judges differ on a point cannot he heid to support the point 
— A/opi Din V. Emp, 36 CrLJ 1103 (1105), 157 I.C. 205, A.I.R. 1935 All. 366, 1933 
A.LJ, 653, 1935 CrC. 384. 


2A. The Government of India Act, 1935 [26 Geo. 5.]: — Section 270 
of this Act grants indemnity against Civil or Criminal proceedings for p.nst acts done or 
purported to have been done by a servant of the Crown in India or Burma in the 
execution of his duty as such serx’ant. Section 271 provides for protection of public 
servants against prosecution and suits They are quoted below 


270. — (1) No proceedings civil or criminal shall be instituted against any person 
_ , . ^^respcct-of.anyjct done or purporting to^be done in the. 

acts execution of his duty as a servant of the Crown in India 

or Burma before the relevant date, except with the consent, 
in the case of a person who was employed in connection with the affairs of the Govern- 
ment of India or the affairs of Burma, of the Governor-General in his discretion, and 
in the case of a person employed in connection with the affairs of a Province of the 
Governor of that Province in his discretion 


(2) Any civil or crinunal proceedings instituted, whether before or after the 
coming into operation of tlus Part of this Act, against any person in respect of any 
act done or purporting to be done in the execution of his duty as a servant of the 
Crown in India or Burma before the relevant date shall be dismissed unless the Court 
is satisfied that the acts complained of were not done in good faith, and where any 
such proceedings are dismissed, the costs incurred bjTtlir defendant shall in so far as 
they are not recoverable from the person instituting the proceedings, be charged in 
the case of perwns employed m connection with the functions of the Governor-General 

of S'™™ '™"'S o’ Federation, and in ( 

of persons employed in connection with thg affairs of ? 
that Province. 


i Province, on the revenues of 



THE CODE OF CRIMINAL PROCEDURE 


(3) For the purposes of this section — 

the expression “the relevant date” means, in relation to acts done by persons 
employed about the affairs of a Province or about the affairs of Burma, 
the commencement of Part II of this Act and, in relation to acts done by 
persons employed about the affairs of the Federation, the date of the 
establishment of the Federation } 

references to persons employed in connection with the functions of the Governor* 
' General in Council include references to persons employed m connection 
with the affairs of any Chief Commissioner's Province ; 

a person sliall be deemed to have been empioyed about the affairs of a Province 
if he was employed about the affairs of the Province as constituted at the 
date when the act complained of occurred or is alleged to have occurred. 

271. — (1) No Bill or amendment to abobsh or restrict the protection afforded to 
Protection of public ‘^'^^tam servants of the Crown in India by section one 
servants against prosecu- hundred and ninety-seven of the Indian Code of Criminal 
tion and suits. Procedure, or by sections eighty to eiglity-two of the Indian 

Code of Civil Procedure, shall be introduced or moved in either Chamber of the Federal 
Legislature without the previous sanction of the Governor-General in his discretion, or 
in a Chamber of a Provincial Legislature without the previous sanction of the Governor 
in his discretion. 

(2) The powers conferred upon a Local Government by the said section one 
hundred and ninety-seven with respect to the sanctioning of prosecutions and the 
determination of the Court before which, the person by whom and the manner in 
which, a public servant is to be tried, shall be exercisable only- 

fa) in the case of a person employed In connection with the affairs of the 
Federation, by the Governor-General exercising his individual judgment i 
and 

(ft) in the case of a person employed m connection with the affairs of a Province, 
by the Governor of that Province exercising his individual judgment : 

Provided that nothing in this sub-section shall be construed as restricting the 
power of the Federal or a Provincial Legislature to amend the said section by a Bill 
or amendment introduced or moved with such previous sanction as is mentioned in 
sub-section (1) of this section. ** ■ 

(3) \Vhere a civil suit is instituted against a public officer, within the meaning 
of that expression as used in the Indian Code of Cml Procedure, in respect of any 
act purporting to be done by him in his offiaal capacity, the whole or any part of the 
costs incurred by Wm and of any damages or costs ordered to be paid by him shall, if 
the Governor-General eieraang his individual judgment so directs in the case of a 
person employed in connection >vilh the affairs of the Federation or if the Governor 
exerdsing his individual judgment so directs in the case of a person employed in 
connection with the affairs of a Province, be defrayed out of and charged on the 
revenues of the Federation or of the Province as the case may be 

The Federal Court has Jurisdiction in criminal as well as dvil case. It would be 
very surpnsing if it w’ere otherwi«e, since it has been in the Criminal Courts that 
many of the great constitutional questions of the past have been determined s the 
words "judgment, decree or final order" ought to receive no narrow interpretation. 
(Per Gwyer, CJ). The juxtaposition of the words "judgment, decree or final order" 
IS. no doubt, suggestive of dvil litigation; but it cannot be said that the word 
"judgment" is not comprehensive enough to include a judgment prenotmeed in a 
criminal case ; see sec. 366 of the Criminal Procedure CckJc and other sections in that 
Chapter, and also cl. 41 of the Letters Patent of the Chartered High Courts. Unlike 
sec. 206 of the Constitution Act. sec. 2(B is not in terms limited to dvil cases ; ard it 
is worth noting tliat sec. 210 (2) places orders of the Federal Court on the 
footing as orders made "by the highest Court exercising dvil or criminal jurisdiction, 
ps the case may be" (Per Varadadiariar, J.). Although the words ‘judgment cr 
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final order’ in the section may be assumed to apply to criminal cases as well, the 
order of the High Court directing a re-heanng of the criminal appeal by the Sessions 
Court is not a judgment within the meaning of sec. 205 of tlie Government of India 
Act (Per Sulaiman, J.) — Dr. Ilori Ram Stngfi v. Emp , 40 Cr.LJ. 468, A.I.R. 1939 
F.C. 43, 1939 MW.N. 497. 181 IC. 317, 1939 OL.R, 366, 1939 P.W.N. 429, 1939 
M.Cr.C. 148, 50 ML.W. 95, 20 P.LT. 539, (1939) 2 MLJ. Sup. 23, C.W.N. 1939 
F.C. 50, 41 P.L.R. 680. 

As the consent of the Governor, provided for in sec. 270 of the Government of 
India Act, 1935, is a condition precedent to the institution of proceedings against a 
public servant, the necessity for sucli consent cannot be made to depend upon the 
case which the accused or the defendant may put forward after the proceedings had 
been instituted, but must be determined with reference to the nature of the allegations 
made against the public servant, in the suit or criminal proceeding. If these allegations 
cannot be held to relate to "any act done or purporting to be done in t^e execurion 
of his duty” by the defendant or the accused “as a servant of the Crown, "^the consent 
o' the authorities v/ould, prima facie, not be necessary fof the institution of the 
proceedings. If, in the course of the trial, all that could be proved should be found 
to relate only to what he did or purport to do "in the execution of his duty,” the 
proceedings would fail on the merits, unless the Court was satisfied that the acts 
complained of were not done in good faith (see. 270A). Even otherwise, the proceedings 
would fail for want of the consent of the Governor, if the evidence established only 
official acts (per Varadachariar, J ) — Ibid. 


Section 270 of the Government of India Act, 19K does not mean that the very 
act which IS the gravamen of the charge and constitutes the offence should be the 
official duty of the servant of the Cro^vn. Such an interpretation would involve a 
I contradiction in terms, because an offence ctin never be an official duly. The words 
‘ as used in the section are not “in respect of any official duty” but "in respect of any 
act done or purporting to be done in the execution of his duty." The two expressions 
are obviously not identical The offence should have been committed when an act 
!» done in the execution of duty or when an act purports to be done in the execution 
of the duty. The reference is obviously to an offence committed in the course of an 
action, which is taken or purports to be taken in compliance with an official duty, 
and is in fact connected >vith it The test appears to be not that the offence is 
capable of being committed only by a public servant and not by any one else, but 
that it is comnutted by a public servant in an act done or purporting to be done in 
the execution of his duty. The section cannot be confined to only such acts as are 
done by a public ser\'ant directly in pursuance of his public office, though in excess 
of his duty or under a mistaken belief as to the existence of such duty. Nor is it 
necessary to go to the length of saying that the act constituting the offence should be 
so inseparably connected with the oflidal duty as to form part and parcel of the 


same transaction. If the act complained of is an offence, it must necessarily be not 
an execution of duty, but a dereliction of It. What is necessary is that the offence 
must be in respect of an act done or purported to be done in execution of duty, that 
is, in the discharge of an official duty. It must purport to be done in the official 
capacity with which he pretends to be clothed at the time, that is to say, under the 
cloak of an ostensibly ofliaal act, though, of course, the offence would really amount 
to a breach of duty. An act cannot purport to be done in execution of duty unless 
the offender professes to be acting in pursuance of his official duty and means to 
convey to the mind of another the impression that he is so acting The section is 
not intended to apply to acts done p-jrdy in a private capacity by a public servant 
It must have been ostensibly done by him in his official capacity in execution of his 
duty, J-ould not necessarily be the case merrfy because it was done at a time 
when he held such office, nor even necessarily because he was engaged in his official 
business at the tune. (Pa Sulaiman, J.). jHd. ^ ® oiliciaj 

The qiiesuo,, rtcti.r a criminal bmach of tast can be committed „hile purporting 
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lo act in execution of duty is not capable of being answered hypothetically in the 
abstract, without any reference to the actual facts of the case. But when a public 
sePr’ant simply embezzles some property entrusted to him and thereby commits a 
criminal breach of tnst under sec. 409, 1 P.C , he is not doing an act, voi even purports 
to do an act in execution of his duty ; when he commits the act, he does not pretend 
to act in the official discharge of lus duty. A case like that would not ordinarily 
fall within the scope of sec 270 (1) of the Government of India Act, 1935 But an 
offence under sec. 477A, I.P.C., is committed if an officer or serVhnt or anyone employed 
or acting in such capacity, wilfully and \rith intent to defraud falsifies any book or 
account. Thus where it is his duty to mruntain a record or a register, and in main- 
taining that register he makes some entries which are false to his knowledge, he is 
certainly purporting to act though not actually actmg, in the execution of his duty, 
because he is making certain entries in the register, knowing them to be false. He is 
ostensibly professing to be discharpng his official duty in maintaining the repster, 
which he is bound to maintain correctly. In malring the entries he pretends or purports 
to act in the execution of hts duty : but in point of fact he is acting in direct dereliction 
of it. Consent under sec 270 (1) is necessary for the trial of such an offence. Ibid. 

Section 270 of the Government of India Act. 1935, is very wide in its terms and 
prohibits the initiation of proceedings m respect of the acts described therein against 
all sePi’ants of the Crown employed m connection with the affairs of the Province 
whether they are "gazetted officers” or not— Ar/an Smg/i v Emp. 41 Cr.L.J 63 (68), 184 
I C. 680. A I.R 1939 Lah, 479. 

The provisions of sub-section (1) of sec. 270 are mandatory and admit of no 
reservation or exception. They contain a positive prohibition against the institution 
or civil and criminal proceedings against the persons described ni the section in 
respect of the acts mentioned, without such consent. In other words, the Governor's 
"consenV’ is an essential pre-requisite to the competency oJ the Court tc entertam the 
proceedings It is the very foundation of the Court’s jurisdiction, and its absence 
renders the entire proceedings foirf ab imlto This matter has also been put beyond 
doubt by the decision of the Federal Court m Dr Hort Ram Singh's case, cited above, 
where it was held that the "consent of the Governor is a condition precedent to the 
Institution of the proceedings against the public servant " IVhere, therefore, the initia- 
tion of the proceedings against the accused was illegal, the subsequent production of 
the "consent", even though it was before the commencement of the trul de novo, could 
not validate what was invalid at its inception The statute contains a positive prohi- 
bition against the initiation of proceedings without the presenbed consent, and such 
an illegality cannot be cured under sec. 537, Cf. P C, ev’en when no prejudice has 
been shown to have been caused — Ibid. For contra see Mamur Alt v. Emp., in 
Note 647. 

Where the 'consent' stated that it was granted by the Governor o' a Province and 
there is no indication that in doing so the Covcmor was actmg "wilh his Ministers," 
it must be presumed that he granted it "in his discretion” — Ibid. 

tt'here the charges against the accused persons not only state that the alleged 
criminal acts were done by them while they were engaged m the execution of their 
duties as Sub-Divisional Officer and Overseer, respectively, but they showed that their 
"official capacity was involved in the acts complained of as amounimg to a crime." 
clearly, the gravaman of the charges is that the accused persons had acted fraudulently 
in the discharge of their duties, and therefore, as laid down by the Federal Court in 
the case ated above, the 'consent' prescribed in sec. 270 was required for initialing 
proceedings against them — Ibid. 

2B. Rules or Police Regulations: — ^The Pobce Regulations are a vxilume 
of orders by the Local Government and there is no paragraph in the Criminal Procedure 
Code giving the Local Government power to issue orders for carrying out the provisTons 
Oi the Criminal Procedure Code. The Ctunuial Procedure Code, therefore, cannot be 
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final order’ in the section may bs assumed to apply to criminal cases as well, the 
order of the High Court directing a re-heanng of the criminal appeal by the Sessions 
Court is not a judgment within the meaning of sec. 205 of the Government of India 
Act. (Per Sulaiman, J.) — Dr. Horl Ram Singh v. Emp., 40 Cr.LJ. 468, A.I.R. 1939 
F.C. 43, 1939 M.\V.N 497, 181 I.C 317, 1939 O.L.R. 366, 1939 P.W.N. 429, 1939 
M.Cr.C. 148, 50 M L.W. 95, 20 P L.T. 539, (1939) 2 M.L.J. Sup. 23, C.W.N. 1939 
F.C. 50, 41 P.L.R 680. 


As the consent of the Governor, provided for in sec. 270 of the Government of 
India Act, 1935, is a condition precedent to the institution of proceedings against a 
public servant, the necessity for such consent cannot be made to depend upon the 
case which the accused or the defendant may put forward after the proceedings had 
been instituted, but must be determined with reference to the nature of the allegations 
made against the public servant, in the suit or criminal proceeding If these allegations 
cannot be held to relate to "any act done or purporting to be done in the e^ect^on 
of his duty” by the defendant or the accused “as a servant of the Crown, ’ the consent- 
D* the authorities would, prima facie,' not be necessary for the institution of the 
proceedings. If, in the course of the trial, all that could be proved should be found 
to relate only to what he did or purport to do "m the execution of bis duty,” the 
proceedings would fail on the ments, unless the Court was satisfied that the acts 
complained of were not done in good faith (sec 270A). Even otherwise, the proceedings 
would fail for want of the consent of the Governor, if the evidence established only 
official acts (per Varadacharlar, J.) — Ibid. 

Section 270 of the Government of India Act, 1935 does not mean that the very 
act which is the gravameti of the charge and constitutes the offence should be the 
official duty of the servant of the Crown Such an interpretation would involve a 
I contradiction in terms, because an offence can never be an official duly. The words 
* as used in the section are not “in respect of any official duty” but "in respect 'of any 


act done or purporting to be done in the execution of his duty.” The two expressions 
are obviously not identical The offence should have been committed when an act 
ib done in the execution of duty or when an act purports to be done in the execution 
of the duty. The reference is obviously to an offence committed in the course of an 
action, which is taken or purports to be taken in compliance with an official duty, 
and is in fact connected with it. The test appears to be not that the offence is 
capable of being committed only by a public servant and not by an/ one else, but 
that it is committed by a public servant in an act done or purporting to be done in 
the execution of his duty The section cannot be confined to only such acts as are 
done by a public servant directly in pursuance of his public office, though in excess 
of his duty or under a mistaken belief as to the existence of such duty. Nor is it 
necessary to go to the length of saying that the act constituting the offence should be 
so inseparably connected with the official duty as to form part and parcel of the 
same transaction. If the act complained of is an offence, it must necessarily be not 
an execution of duty, but a dereliction of it What is necessary is that the offence 
must be in respect of an act done or purported to be done in execution of duty, that 
is, in the discharge of an offioal duty. It must purport to be done in the official 
capacity with which he pretends to be clothed at the time, that is to say, under the 
. cloak of an ostensibly official act, though, of course, the offence would really amount 
to a breadi of duty. An act cannot purport to be done In execution of duty unless 
the offender professes to be acting in pursuance of his official duty and means to 
convey to the mind of another the impresrion that he is so acting. The section is 
not intended to apply to acts done p-rrely in a pnvate capacity by a public servant 
It must teve bew ostensibly done by him in his official capacity in execution of his 
L t ■'K'ssanly b, the caM metdy because .t teas done at a time 

when he held such office, nor even necessarily fnwBttm i,. . . . . _ . . 

business at the time, (Pet Sulaiman. J.). Ibid. 


\ The question whether a criminal breadi of trust 


can be cpmmitted while purporting 
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to act in execution of duty is not capable of being answered hypothetically in the 
abstract, without any reference to the actual facts of the case. But when a public 
ser%’ant simply embeziles some property entrusted to him and thereby commits a 
criminal breach of trust under sec. 409, 1 P.C., he is not doing an act, nor even purports 
to do an act in execution of his duty ; when he commits the act, he does not pretend 
to act in the official discharge of his duty. A case like that would not ordinarily 
fall within the scope of sec. 270 (1) of the Government of India Act, 1935. But an 
offence under sec. 477A, I P.C , is committed if an officer or servhnt or anyone employed 
or acting in such capacity, wilfully and with intent to defraud falsifies any book or 
account. Thus where it is his duty to maintain a record or a register, and in main- 
tairung that register he makes some entries which are false to his knowledge, he is 
certmnly purporting to act though not actually acting, in the execution of his duty, 
because he is making certain entries in the register, knowing them to be false. He is 
ostensibly professing to be discharging his official duty in maintaining the register, 
which he is bound to maintain correctly. In making the entries he pretends or purports 
to act in the execution of his duty : but in point of fact he is acting in direct dereliction 
of it Consent under sec. 270 (1) is necessary for the tnal of such an offence. Ibid. 

Section 270 of the Government of India Act, 1935, is very wide in its terms and 
prohibits the initiation of proceedings m respect of the acts described therein against 
all servants of the Crown employed in connection with the affairs of the Province 
whether they are "gazetted officers’* or not — Arjan Sinih v. Emp., 41 CrL J. 65 (68), 184 
I C. 680. A I.R. 1939 Lah. 479 

The provisions of sub-section (1) of see 270 are mandatory and admit of no 
reservation or exception. They contam a positive prohibition aga^n^t the institution 
Cl dvil and crinunal proceedings against the persons described iii the section in 
lespect of the acts mentioned, without such consent. In other words, the Governor’s 
"consent’’ is an essential pre-requisite to the competency of the Court to entertain the 
proceedings. It is the very foundation of the Court’s jurisdiction, and its absence 
renders the entire proceedings void ab imtio This matter has also been put beyond 
doubt by the decision of the Federal Court in Dr Hou Ram Smg/i’s case, cited above, 
where it was held that the “consent of the Governor is a condition precedent to the 
institution of the proceedings against the public ser\'ant ” WTiere, thertfore. tlie initia- 
tion of the proceedings against the accused was illegal, the subsequent production of 
the “consent", even though it was before the commencement of the trial de novo, could 
rot validate what was invalid at Us inception The statute contains a positive prohi- 
bition against the initiation of proceedings without the prescribed consent, and such 
an illegabty cannot be cured under sec 537, Cr. P. C , even when no prejudice has 
been shown to have been caused — Ibid. For contra see Manzur Alt v. Emp., in 
Note 647. 


^\'here the 'consent' stated that it was granted by the Go\’emor of a Province and 
there is no indication that m doing so the Governor vias acting “wuh his Ministers" 
It must be presumed that he granted it "in his discretion ’’ — Ibid 

^Vhere the charges against the accused persons not only state that the alleged 
criminal acts were done by them while thej’ were engaged in the execution of their 
duties as Sub-Divisional Officer and Overseer, respective!), but they showed that their 
“official capacity was involved in the ads complained of as amounting to a crime" 
clearly, the gravaman of the charges is that the accused persons had acted fraudulOTtlV 
in the discharge of their duties, and therefore, as laid down by the Federal Court in 
the case ated above, the ‘consent’ prescribed in sec 270 was required for initiating 
proceedings against them — Ibid. * 


2B. Rules or Police Regulations:— The Police Regulations are a volume 
of orders by the Local Government and there is no paragraph in the Criminal Proeerii.r 
Code giving the Local Government power to issue orders for canvimr 
c the Cnminel Proeedere Code Tl-.e Crural P™eed„,e b” 
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modified by any order of the Local Government in a departmental Code — Muhammad 
Yakub V. Emp.. 39 Cr.L.J. 971 (973), 177 I.C 867, A.I.R. 1938 All. 534, 1938 A.L.J. 782. 

There is no section of the Criminal Procedure Code wlrich gives the Executive 
Government power to make rules to supplement the Code, and whate\’er value may be 
attached to the paragraph in the Manual ot Goverameat Orders, it cannot have any 
legal effect as regards the admisability or inadmissibility of the confession — Lai Singh v. 
Emp., 40 Cr.LJ, 132 (1J7), 178 I.a 694. A.I.R 1938 All. 625, 1938 ALJ. 943, I.L.R, 
1938 All. 875 



PART I. 
PRELrMINARY. 
CHAPTER I. 


1. (1) This Act may be called the Code of Criminal 
Short tide. Procedure, 1898; and it shall come into 

Commencement. force On the first day of July, 1898. 

(2) It extends to the whole of British India; but, in the 
absence of any specific provision to the con- 
trar^', nothing herein contained shall affect 
any special or local law now in force, or any special jurisdiction 
or power conferred, or any special form of procedure prescribed, 
by any other law for the time being in force, or shall apply to — 
(fl) the Commissioners of Police in the towns of Calcutta, 
Madras, and Bombay, or the Police in the towns of 
Calcutta and Bombay; 

(t) heads of villages in the Presidency of Fort St. 
George ; or 

(c) village Police Officers in the Presidency of Bombay: 

Provided that the Provincial Government may, if it thinks 
fit, by notification in the official Gazette, extend any of tlie provi- 
sions of this Code, with any necessary modifications, to such 
excepted persons. 

2C. Amendment; — In the proviso to sec 1, d (2), the v-ords “Provincial 
Government” have been substituted (or the words “Local Government" by sec. 4 of the 
Goi-cmraent of India (Adaptation of Indian Laws) Order, 1937 

3. Object of the Code; — ^The object of the Criminal Procedure Code is to 
provide a machinery for the pun.shnient of offences ai;ainst the substantive law — Ganesk 
S'aram, 13 Dom. 590; Abdul Rahamm, 16 Bom 580; Dular v. Niiahal, 12 Cal 536; 
Rama Chandra, Ratanlal 776 (778); AUna Puna. 16 Bom 661 (669); Abdul. Ratanlal 
r*77 (579); Ramasami, 43 MLJ. 710, 23 CrXJ. 691 (692). 

4. Extent : — British India : — ^’British India’ diall mean, as respects the period 
before the commencement of Part III of the Government of India Act, 1935, all terri- 
tories and places within His Majesty’s dominions vihich were for the time being governed 
by His Majesty through the Govemor-Genenil of India or through pny Governor or 
officer subordinate to the Governor-General of India, and as respects any period after 
that date means all territories for the time being comprised within the Governors’ 
Pro\inces and the Chief Comnusaoners’ Provinces, except that a reference to British 
India in an Indian law passed or made before the commencement of Part III of the 
Government of India Act, 1935, shall rxit indude a reference to Berar. [Vide sec. 3, 
d- (7) of the General Clauses Act (X of 1897) as amended by the Government of India 
(Adaptation of Indian Laiis) Order, 1937.1 

Ad€n ‘ — Aden has ceased to be a part of British India from the In ilay of April. 
1937. Vide see. 94. cL (2) and sec. 288, cl (1) of the Government of India Act, 1935 
(25 Gee. 5). 
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If any such Order is made, it shall conf^ appellate jurisdiction from Courts in 
Aden upon such Court m India as may be specified in the Order, and it shall be the 
duty of any Court in India upon which jurisdiction is so conferred to exercise that 
jurisdiction, and such contribution, if any, as His Majesty in Council may determine 
shall be paid out of the revenues of Aden towards the expenses of that Court. 

The Order shall also make proviaon speafying the cases in which an appeal from 
that Court in India may be brought to His Majesty in Council. Vide sec. 288, cl. (4) 
of the Government of India Act, 1935 Section 20 of the Aden Colony Order, 1936, 
which has conferred such jurisdict’on, runs as follows* — 

20. (1) An appeal ^all lie from the Supreme Court to the High Court of Judi- 
cature at Bombay (in this section referred to as "the High Ccurt”) — 

(c) • 

(b) in criminal cases, from any judgment of the Supreme Court from which, if 
it were a judgment of a Court of Session in the Province of Bombay, an 
appeal would he to the High Court under the Indian Code of Criminal 
Procedure, 1898, as amended prior to the appointed day: 

Provided that no appeal shall lie where the sentence imposed is one of imprison- 
ment not exceeding six montlis or fine not exceeding five hundred rupees or of both 
such imprisonment and fine 

(2) ^Vhe^ any person is sentenced to death and no appeal has been lodged by 
him within the time limited for that purpose, the Supreme Court shall transmit the 
record of the case to the High Court and an appeal shall thereby be deemed to have 
been lodged by the said persons and the sentence shall not be carried out unless and 
until It shall have been confirmed by the High Court. 

• ••••«••• 

(5) (a) The High Court shall, in relation to appeals under this SfCtion, have the 
like powers as are conferred upon it by the Indian Code of Civil Procedure, or the 
Indian Code of Criminal Procedure, 1898, as amended prior to the appointed day, In 
relation to appeals from a District Court or a Court of Session, as the case may be, In 
the Province of Bombay, 


Unless repealed, amended or otherwise affected by or under any Order of His 
Majesty in Counal or any law made by the Governor all Acts (including this Code of 
Criminal Procedure, 1898) shall continue to have effect in the Colony of Aden. Vide 
sec. 16 of the Aden Colony Order, 1936 

Puma*— Burma has ceased to be part of India from the first da/ of April, 1937, 
Vide sec. 46, cl (2) of the Government of India Act, 1935 and sec. 159 of the Govern- 
ment of Burma Act, 1935 


Section 148 of the Government of Burma Act. 1935, provides that the existing 
law is to continue in force Sec. 4 (1) of the Government of Burma (Adaptation of 
Laws) Order, 1937, provides "The enactments mentioned in the Schedule to this Order, 
until repealed or amended by the Legislature or other competent authonty, have 
effect subject to the adaptations and modifications directed by that Schedule' to be 
made therein or, where so directed, shall cease to have effect." Therefore, the Criminal 
Procedure Code (V of 1898) is in force in Burma subject to the following adaptations 
and modifications introduced therein by the Cox^mment of Burma (Adaptation of 
Laws) Order, 1937, and the Schedule annexed thereto. 

The adaptations and modifications. wWch have not been incorporated in the body 
of the sections as given in this edition to avoid confusion with the changes introduced 
therein by the Government of India (Adaptation of Indian Laws) Order 1937 arp 
given below: — 


(I) Whenever an expression mentioned in the first column of the Table herein- 
pnnted omrs (ofcrmse than In a title or preamble or in a citation or deSCTip. 
tion of an enactment) m any Burman lam then, unless that expression is undents 
last preetdins paraerapl. expressly directed to be otherwise adapted or modifirf W to 
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Stand unmodified oi to be omUted, there shall be substituted theielor the expression 
set oppo^te to it in the second column of the said Table 

Table of General Adaptations. 

1 

Governor-General of Indiaj Governor-Goieral} 

Governor-General of India in Council; 

Governor-General in Council; 

Chief Commissioner of Britisli Burma; 

Chief Commissioner; 

Lieutenant-Governor of Burma; Lieutenanl-Gov'emor; 

Local Government of Burma; Local Government; 

Gazette of India, 

Gazette of British Burma, 

Burma Gazette, 

Local Official Gazette, 

Official Gazette, 

(2) Any words contained in any Burman law, othenvise than in a title or preamble, 
which require the consent, assent, approval, sanction or control of the Governor-General 
or the Governor-General m Council m relation to anything done by 'Jie Local Govern- 
ment or the Governor shall be omitted. 

(3) A direction m the Schedule to this Order that a speafied Burman law or 
section or portion of a Burman law shall stand unmodified sliall be construed merely as 
B direction that it is not to be modified dr adapted in accordance w<tli the foregoing 
provisions of this paragraph 

[Vide sec 5 of the Government of Burma (Adaptation of Lawj) Order, 1937.] 
For greater details see other seaions of the same Order 

Throughout the Act, unless otherwise provided, for "British India” substitute 
"British Burma”, for "India” substitute "Burma”, for "a High Court”, "any High 
Court”, "the High Courts”, and "every Higli Court” aibstitute "the High Court”; and 
omit "established by Ro^al Charter” wherever those words are used m relation to any 
High Court 

Section 1 — In s-ub-section (2) omit the words from "or shall apply to” to the 
end of the sub-section. 

Section 3— Omit "the expression 'Magistrate of Police’ shall be deemed to mean 
‘Presidency Magistrate’ and”. 

Section 4 — In sub-section ( 1 ), omit clause (a) and renumber existing clause (fc) 
as clause (o). 

Insert as clause (&) • — 

"(f») 'Burman’, when used as a noun, means a native of Burma? and 
‘Burman British subject’ means a subject of His Majesty who is a nativ'e of 
Burma”. 

In clause (/), omit "within or without the presidency-towns". 

Omit clause ij) 

In clause {«) omit "within or without a presidencj’-town”. 

In clause (r) omit "or a mukhtar” and “a vakil and an attorney” 

After clause (s) insert- — ^"(ss) ‘Political Agent’ has the same meaning as that 
asagned to the express-on in section 2 (g) of the Burma Extradition Act”. 

Section 6. — Oroit "II —Presidency Magistrates” 

Section 7 — In sub-section (1) for"Ever> province (excluding the presidencj--towns) 
shall be a sessions division, or" substitute "British Burma". 


Gazette. 


Governor. 
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Omit sub-section (4). 

Section 8 — Sub-section (1) 

Section 9 — In the heading 
Section 10. — Sub-section (1) 

Section 12. — Sub-section (1) 

Section 14. — Sub-section (1) 

Section 15 -Sub-section (1) 

Omit sections 18, 19, 20 and 21. 

Section 22 — For "Every Local Government, so far as regards the territories subject 
to its administration’’ substitute "The Governor". 

For section 25 substitute the following section. — 

"25 In virtue of their respective offices, the Governor, the Judges of the 
High Court, Sessions Judges and District Magistrates are Justices of the Peace 
within and for the whole of British Burma”. 

Omit sections 26 and 27. 

Section 29 b — Omit "or a Chief Presidency Magistrate". 

Section 30.— Omit the words from "In the territories” to "Assistant Commissioners”. 
Section 32. — In clause (a) of sub-section (1) omit "Presidency Magistrates and of”. 
Section 40 —Omit "under the same Local Government". 

Sections 42 and 4 Omit “whether writhin or without the presidency-towns”. 
Section 43. — In sub-section (1) omit "village-accountant, village-watchman", "or 
the Court of Wards" and "accountant, watchman". 

Section 48— For "notification” substitute "announcement". 

Omit sub-section (2) of section 54, sub-section (2) of section 55, sub-section (2) 
of section 56 and sub-section (3) of section 68 

Section 70.— Omit "or, in a presidency-town, with his servant residing with him”. 
Section 77.— In sub-section (1) omit "and when issued by a Presidency Magistrate 
shall always be so directed”, and for "other Court” substitute "the Court”. 

Section 83.— In sub-section (1) omit "or the Commissioner of Police in a presidency- 
town” and in sub-section (2) omit "or Conunisrioner". 

Seaion 84.— Omit sub-section (4). 

Seaion 85.— Omit "or the Commissioner of Police in a presidency -lowm” and "or 
Commissioner”. 

Section 86 — Omit the first "or Commisrioner” and for "District Superintendent 
or Commissioner” s'Jbstitute "or District Superintendent”. 

Section 88— In sub-sections (2), (6 b) and (6c) omit "or Chief Presidency Magis- 
trate" and in sub-section (6c) onut"or to any Presidency Magistrate, as the case may 


j-Clmit "outside the presidency-towns". 


Section 94 — In sub-section (1) omit "in any place beyond the limits of the towns 
of Calcutta and Bombay”. 

Sertton 95— Omit "Chief Presidency Magistrate". 

SecUon 96. — In sub-section (2) omit "or Chief Presidency Magistrate”. 

Section 98.— In sub-section (1) omit the first "Presidency Magistrate” and for 
"Subdivisional Magistrate or a Presidency Magistrate” substitute "or a Subdivisionai 
Magistrate”. 

Section KW. — Onait "Presidency Magistrate”. 

Section 106. — Omit "or the Court of a Prcadency Magistrate”. 

Section 107. — In sub-section (I) omit "Presidency Magistrate”} 

In sub-section (2) omit "Chief Prcadency or”. 

Section 108.— Omit "Chief Prcridcncy or". "Presidency Magistrate or” and "or the 
Local Government”. 


Sections 109 and 110. — Omit "Preadency Magistrate”. 

Section 123— In sub-section (2) omit "or, if such Magistrate 
Magistrate, pending the orders of the High Cburt”s 
In sub-section (3a) omit "or the IBgh Court*'. 


a Presidency 
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Section 124 — In sub-section (1) omit "or a Chief Presidency Masistrate”; 

In s-jb-section (2) omit “Chief Pieadency or”; 

In sub-sections (5) and (6) omit “or ^ief Presidency Magistrate”. 

Section 125.— Omit “Chief Presidency or". 

Section 126 — In sub-section (1) omit “Preadency Magistrate”. 

Section 127.— Omit sub-section (2). 

Secton 128 —Omit “whether within or without the presidency-towns” 

Section 144 — In sub-section (1) omit "Chief Prcadency Magistrate” and “or the 
Chief Presidency Magistrate”. 

Section 155. — In sub-section (2) omit "or of a Presidency Magistrate”. 

Section 164 — In sub-scction (1) omit "Any Presidency Magistrate”. 

Section 174 — Omit sub-section (4). 

Section 178. — ^After "Act. 1915” insert "or section 85 of the Government of Burma 
Act. 1935”. 

Omit section 184. 

Section 183 — In sub-section (1) onul “same” and for "that” substitute “the”; and 
omit sub-section (2). 

Section 186 — In sub-section (1) omit "a Presidency Magistrate". 

Section 187 — In sub-section (1) omit "Presidency Magistrate or”. 

Section 188 — For "Native Indian Subject of Her Majesty" substitute “British 
subject domidled in Burma"; for “the icmtones of any native Prince or Chief in India” 
substitute “Burma outside British Burma". 

Section 190— In sub-section (1) omit “Presidency Magistrate”. 

Section 192— In sub-section (1) omit “Chief Presidency Magistrate". 

Section 194— In sub-scction (1) for “granted under the Indian High Courts Act, 
1861, or the Government of India Act, 1915" substitute “of the High Court"; 

In sub-section (2) omit “or the Local Government” and for ''Government of 
India” substitute "Crown” 

Section 196 — Omit “the Local Government". 

Section 196a. — Omit the first “the Local Government” and "Chief Piesidency Magis- 
trate or". 

Section 196b —Omit “or Chief Presidenej* Magistrate”! 

Section 197— For "a Local Government” and "Such Go\emmenl” substitute “the 
Governor”. 

Section 200 — Omit proviso (&). 

Section 202 — Omit sub-section (3) 

Section 206. — Omit “Presidency Magistrate", 

Section 208 — Omit sub-section (4). 

Section 213— In sub-section (1) omit "(unless the Magistrate is a Presidenej- 
Magistrate)". 

Section 219.— In sub-section (2) omit “where the Magistrate is not a Presidency 
Magistrate”. 

Section 221 — For sub-section (6) substitute. — 

“(6) The charge shall be written either m English or in the language of the 
Court 

Omit section 266. 

Section 267. — Omit the ^vords from "under this Code" to "1915". 

Section 275.— In sub-scction (1) for "European or Indian” substitute "European 
or Burman or Indian”; for "an Indian” substitute "a Bunnan or Indian”; and for 
"Indians" substitute "Burmans or Indians". 

Section 276— In the proviso •Thirdly' for "before any High Court in the town 
^Ollch is the usual place of siting of sudi High Qwrt" substitute "at Rangoon before 
the High Court". 

Section 284A.— In sub-section (1) for "India.*!" substitute "Burman or Indian", 
and for “Indians” substitute “Burmans or Indjuis". ’ 
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Section 285a.— For "an Indian British subject" substitute "a Burman or Indian 
British subject;’’ for "being an Indian" substitute "being a Burman or an Indian;’’ and 
for "Indian British subject or American” substitute “such Burman or Indian British 
subject, or such American, as the case may be”. 

Section 312 —For "Indians" substitute "Burmans or of Indians’’. • ' 

Section 313 — For sub-section (4) substitute: — 

"(4) The Governor may exempt any salaried officer of Government from serving 
as a juror". 

Section 315.— In sub-section (1) for "the town which is the usual place of sitting 
of each High Court" substitute "Rangoon”. 

Section 316— For "the to^vn which is the usual place of sitting of such High 
Court" substitute "Rangoon". 

Section 320— For clause (aa) substitute: — 

"(oa) members of either Chambers of the Legislature”. 

Section 326 — In sub-section (3) for "Indians” substitute "Burmans or Indians”. 

Section 335. — In sub-section (1) for the words from "Governor General in Council" 
to "other High Courts" substitute "Governor”; 

In sub-section (2) omit the words from "in the case of” to "in all ether cases”. 

Section 337.— In sub-section (1) omit "a Presidency Afagistrate”. 

Section 346.— Omit "outside the presidency-towns”. 

Sections 354 and 355— Omit "other than a Prcsadency Magistrate". 

Section 356 —Omit "other than Presidency Magistrates”. 

Omit section 362. 

Section 364— Omit "or the Chief Court of Oudh” and “or in the course of a trial 
held by a Presidency Magistrate". 

Section 365 —Omit “and the Chief Court of Oudh". 

, Omit section 370. 

Section 377.— For "shall, when such Court conrists of two or more Judges, be made, 
passed and signed by at least two of them” substitute "shall be made, passed and signed 
by at least two of the Judges of the Court”. 

Section 387.— Omit “or Chief Presidency Magistrate”. 

Section 401.— In sub-section (1) omit "or the Local Government”; 

In sub-section (2) omit "or the Local Govemroenl” and “or the Local Government 
as the case may be”; 

In sub-section (3) omit "or of the Local Government as the case may be” and "or 
the Local Government”; 

In sub-section (6) omit "and the Local Government". 

Section 402 — Omit "or the Local Government”. 

Section 403.— In sub-section (5) for "section 26 of the General Clauses Act 1897” 
substitute "the Burma General Clauses Act”. 

Section 406.— For paragraphs (o) and (fr) substitute:— "to the Court of Sesaon" 
and in the proviso omit "or a Presidency Magistrate". ' 

Section 406 a.— O mit "(a) if made by a Presidency Magistrate, to the High Court”. 

Omit section 411. 

Section 412 — Omit "Presidency Magistrate or". 

Omit sections 432 and 433. 

Section 434.— Omit "consisting of mote Judges than one and". 

Section 439 —In sub-section (3) omit "a Presidency Magistrate or”. 

Omit section 441. 


Chapter XXXIII.— In the headinE for "Indian” substitute "Burman or Indian" 
tol.on «3-In sub-section (1) omit "outside a presidency-town”: in clause (oI 
■“Buman’orj’nS' Ibd™" substitute 

Ind,5"”" I*"" substitute -a Burman or an 
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Section 446— In sub-section (2) lor "Indian” substitute "Burman or Indian” and 
for "Indians” substitute "Bumians or Indians”. 

Section 449.— Omit clause (c) of sub-section (1) ; 

In sub-section (3) omit “where the High Court consists of more than one Judge”. 
Section 475. — In sub-section (1) for "such Local Government" substitute “the 
Governor". • 

Section 476 — In sub-section (1) omit "For the purposes of this section, a Presidency 
Magistrate shall be deemed to be a Magistrate of the first class”. 

Section 479— Omit “Presidency Magistrate”. 

Section 486.— In sub-scction (4) omit “or, in the presidency-towns, to the High 
Court”. 

Section 488 — In sub-section (1) omit "a Presidency Magistrate". 

Section 491. — In sub-scction (3) onut all after "1818". 

Section 491 a. — F or “Any High Court established by letters patent” substitute "The 
High Court”. 

Section 492. — In sub-section (1) omit "or the Local Government”. 

Section 495. — In sub-section (1) omit "Standing Counal, Government Solicitor”. 
Section 503. — In sub-section (1) omit “a Presidency Magistrate" j 
In sub-section (2) for "Pnncc or Chief in India” substitute "Chief of Karcnni”, 
and omit "British Indian". 

Omit section 504 

In section 506, sub-scction (1) of section 514, and sections 514 a and 515 omit 
"Presidency Magistrate or". 

Section 514— In sub-section (3) omit "or Chief Presidency Magistrate". 

Section 524— In sub-section (1) omit "Presidency Magistrate". 

Section 526 — In sub-section (2) omit "other than the Court ol a Presidency 
Magistrate". 

Section 528 — In sub-section (2) omit "Chief Presidency Magistrate" t 
Omit sub-section (6). 

Chapter XLIV— A —In the heading for “Indian" substitute "Burman or Indian". 
Sections 528^, 528s and 528c— For "Indian" substitute "Burman or Indian", 
Section 528 d— O mit "made by the Governor General m Council or the Indian 
Legislature”. 

Omit section 512 

Section 552, — Omit "Presidency Magistrate or". 

Omit section 553. 

Section 554 — For sub-scction (1) substitute — 

"(1) With the previous sanction of the Governor, the High Court may make 
rules for the inspection of subordinate courts” ; 

Onut sub-section (2). 

Section 555 —For "section 107 of the Go\-emment of India Act, 1915" substitute 
"section 85 of the Government of Burma Act, 1935". 

Section 558 — Substitute the following section — 

"558. The Governor may <3etenmne what, for the purposes of this Code, shall be 
deemed to be the language of each court other than the High Court” 
Section 559 —In sub-soction (2) omit "the Chief Presidency Magistrate in a 
Presidenc^'-towTi, and" and "outside such towns". 

Section 561 — Omit "a Chief Preadenej- Magistrate or". 

Section 564 — Omit sub-scction (2). 

Section 565.— In sub-«cction (1) for "Pnnee or State in India" substitute "Chief 
of Karcnni”, and omit "or of any Local Go\-emmcnt" and "Presidenej- Magistrate". 

Schedule 11.— Omit the references to "Prcsidencj* Magistrate” and "Giief Fresidenej- 
Magistrate". 

Schedules III and IV.— In the headings ormt "Proi'incial". 

Schedule — Omit "Empress of India” and "Emperor of India”. 

Cr. 2 
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In clause (1&) of Form XXVIII for "(vhen the charge is framed by a Preadency 
Magistrate, lor Court oi Session substitute Hi^ CourtV' substitute “ [or High CourtV’ } 
Omit clause (2). 


\V%de the Schedule annexed to the Government of Burma (Adaptation of Laws) 
Order, 1937.] 

The following are within British India: — Chief Commisaoners Provinces of British 
Baluchistan, DelW, Ajmere-Merwara, Coorg and the Andaman nnd Nicobar Islands and 
the area known as Panth Piploda Vide sec. 94 (1) and sec. 311 (1) of the Government 
of India Act, 1935; Latadive Islands {Cheuya Koya, 13 Mad. 353); Island of Penm 
(A/ongol Tekchand, 10 Bom 258). 

Native States : — ^The Native Slates and Tributary Mahals are not within British 
India; therefore this Code does not apply to Rajkot [Abdul Lattf, 10 Bom. 186 (188)1; 
Civil Station of Wadhwan {Chtman Ltd, 37 Bom. 152; but see 9 Bom 244) ; Moyurbhanj 
(Keshub, 8 Cal 985); Keonjhar (fiichi/ranuHd v. Bhugbat, 16 Cah 667 at p. 675); 
the lands occupied by the Hyderabad State Railway [Muhamfuod Yusnjuddin, 25 Cal 
20 (P.C)): Railway Station in a Native State (Raghunathrao, 5 Bom.L.R. 873). 

But although the Code as such does not apply to the Native States many of those 
States have in fact adopted it, e.g., the Civil and Military Station of Bangalore (I» je 
Hayes, 12 Mad. 39) , Mysore, Kashmir, the Native States in the Rajputana Agency, etc. 

Tramjer of terntoTy from Bnihk India to Native State : — ^The British Co*jrt has 
jurisdiction to proceed with the trial of an offence committed in a terntoiy which formed 
part of British India at the date of the offence and at the date of commitment to the 
SesMons, but was transferred to a Native Stale before the case came In for trial — Ram 
Naresh, 34 Ail 118. Simiiarly, the British Appellate Court has junsdsction to heat 
an appeal if the transfer took place after a conviction but before the appeal therefrom 
■was heard— A/afeafiir. 33 AU 578. 

Other places uhere the Code does not apply —The Code does not apply to the 
North Cachar HiUs (Soondorjee v. Alaylon, 26 Cal 874) or to the Chittagong Hill 
Tracts (Sonai Af«jh, 27 Cal 634). It also does not apply to the Garo Hills, the Khasia 
and Jainlia Hills, the Naga Hiiis. the North Cachar Subdivision of the Cachar District, 
the Mikir Hill Tracts in the Nowgong District, the Dibrugath Frontier Tracts in the 
Lakhimpur District, and the Lushat Hills; see Assam Gazette, 1898, P.nrt 11, page 788. 

Places to uiliich the Code has been extended .—Thz Code has been extended to the 
following places* — 

<1) The District of Angul (with effect from 1st August, 1898) ; see Calcutta Gazette 
1898, Part I, p 779; 

(2) Upper Bwrmo (excluding the Shan Stales); see Burma Laws Act (XIII of 
1898); 

(3) the Shan States (by the Shan Slates Laws and Criminal Justice Order, 1895 

as amended by Notification No 29, dated 19-12-1898, Burma Code) ; * ' 

(4) the Scheduled Districts m Ganjam and Vaagapatam: see Fort St George 

Gazette, 1898, Part I, page 206; see also PuWk Pjoseeulor v Sadanandr, 23 ML.J. 670, 
13 Cr.LJ. 856; ’ 


(5) Sotilhal Parganas: see Calcutta Gazette, 1898, Part I, page 663; 

(5) Districts of Hazaribagh. LoharJaga, Manbhum. Palatnau, Pargana malbhurn 
and the A’ot/icn in the Sinpbhum District- see Calcutta Gazette, 1898, Part I naee 7 U. 
and Gazette of India, 1899, Part I, page 779; ’ ^ ' 

(7) Pargana of ManPur: see Gazette of India. 1899, Part I, page 419- 


(8) Bririi/i Baluchistan', see Gazette of India, 3893, Part I, page 221- 

(9) Chittagong lltU Tracis: see section 4 of the Chittagone HHl Tr'A 
I of 1900; but see Sana} Mugh, 27 Cal. 654. 


By Notificalion No. 260-1, dated the 24th Apn). 1929 m ererdse of 


:Ct8 Regulation 


ro\Yers conferred 


to AfatoUW Arc, in the llyd«.bnd Stoto. ..d. certain 



THE CODE OF CRIMINAL PROCEDURE 


19 


^EC. l.j 

included a pro\nsion that references to the Local Government diould be riad as referring 
to the Readent at Hyderabad, and references to the High Court should be as referring 
to the Court of the Resident at Hyderabad Further, sec. 268 of the Criminal Procedure 
Code, which provides that all trials before a Court of Session shall be either by jury 
or with the aid of assessors, uas applied subject to the modification that “trials before 
a Court of Session may, in the discretion of the Se^ons Judge, be without jury or aid 
of assesHirs”— Fatira v. KinS-Emt>. 41 CW.N 741 (743), 167 I.C. 790, 39 PL.R 334, 
1937 OLR. 216, 1937 M.W.N. 546, 9 R.P.C. 231, 1937 ACr.C. 74, 3 BR. 426, 38 
Cr.L J. 498, 1937 O.W.N. 412, 1937 A L R. 328, 64 I A. 148, 46 M L W. ’ 34, 39 Bom L R. 
966, IL.R. (1937) Bom 711, 1937 AW.R. 1128, 1937 A.LJ. 1055, A.I.R. 1937 P.C. 119, 
(1937 ) 2 M.LJ. 323 (P.C.). 

The Code has also been extended to the British Protectorates on the East Oast 
of Africa (Order of Council, 1897)} Somahland (Order, 1899); the Ptrstan Coast and 
Islands (Order, 1897); and Zanzibar (Order, 1884), under which Zanzibar is to be 
treated as a District in the Bombay Presidency). 

As regards Muscat, it has been held that the Bombay High Court is invested with 
original criminal jurisdiction over it, but not appellate or revisional jurisdiction — 7n re 
Fattansee, 24 Bom. 471. 

High Seas : — The trial of a British seaman for an offence committed on the hi^ 
seas on a British ship must be conducted under the Cede of Cnminal Procedure, though 
the offence charged was an offence under the Engli^ Laxr—Cunmng, 21 Cal 782; Barton, 
16 Cal. 238; Thompson, 1 B L R O Cr Ij Elmsione, 7 B H C R 89 See also Note 31A, 

5. Special law:-»Tlie expression 'special law’ in this section has reference 
to statutory enactments and not to local family law (eg., Marumakkattayan law)— 
Thillu Amma v Sarutuwni, 37 MLJ 361, 20 CrLJ 733, 52 IC. 893 The Coroner’s 
Act IS an instance of special law. which is unaffected by the Cr. P Code — /ogeskwar 
Passi, 31 Cal 1 (6). See also Mahomed Rapidin, 16 Bom. 159 

The Evidence Act is a separate statute dealing with an important branch of law, 
and Its provisions are independent of the rules of procedure contained in the Criminal 
Procedure Code and must have full scope unless it is dearly pros’ed that they have 
been repealed or altered by another statute — Rannun v Kmg-Emp , A 1 R. 1926 Lah. 88 
(89), 7 Lah 84, 94 I.C 901. 27 Cr.LJ 709. 27 PLR 563. It is to the Indian 
Evidence Act, and not to the Code of Criminal Procedure, that one has to look 
as to whether the evidence in point is or is not admissible, the more so as there are 
to be found in the Criminal Procedure Code certain sections, in Chapter XLI entitled 
“Special Rules of Evidence.” If the Legislature had thought it necessary in criminal 
cases to depart from the general rules laid down in Act No. I of 1872, it is more 
probable that any such exceptions would be found in the chapter in question — Misri, 
31 All. 592 ( 597), 8 CrLJ 26, 3 IC. 25; VeJlamoonji Coundan v Emp., A.I R. 1932 
Mad 431, 55 Mad. 711, 62 MLJ. 559. 1932 M \VN 449, 137 IC. 863, 1932 CrC 412, 
5 MCrC 174, 33 CrLJ 526.35 MLW 542, 18 A I Cr R. 286 

'The Evidence Act is a special law wnthin the meaning of sub-section (2) of this 
section and in the absence of a specific provision to the contrary in the Cr P. Code 
nothing in that Code shall affect anything in the Endenee Act — Faujdar, AIR. 1933 
Air440 (442). 55 All 463. 144 IC 1021, 34 CrLJ 875, 1933 A.LJ 1578. 1933 CrC 
746 The Evidence Act deals with the particular subject of e\nden:e including" the 
admissibility of evidence and is a special law wathm the meaning of the Cr P. Code. 
It follows, therefore, that no rules about the relev-ancy of endence in the Evidence 
Act is affected by any provision in the Code of Cnminal Procedure unless it is so 
specifically stated in the latter Code— Ram Netesh v Emp.. 40 CrX.J. 559 (563), 
181 IC 616. AIR 1939 All 242. 1939 ALJ 107, 1939 AW.R (HC ) 195. See also 
Suftbiofi Tcrof. A I R 1939 Mad 856 (858). 1939 M CrC 133, 50 M.L.W. 318, (1939) 

2 M L J. 455, 1939 M W N 1000 

The provisions of the Code of Cr. P. are not abrogated or suspended by the 
introduction of Martial Law— /n re Kochunni Elaya Nair, 45 Mad. 14 (18). 
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6 . Local Law:— This Codfe will not affect any local law, as for instance, Act 
XXXVII of 1885 which is still in force in Sonthal Parganas. So, an order under that 
Act sentencing an accused to imprisonment is not open to revision under this Code — 
Dular V. Nijabat, 12 Cal 536. So also, this Code will not apply to proceedings held 
under the Sind Frontier Regulation (V of 1872 and III of 1892)— Kadir, 5 
SLR. 105, 12 Cr.LJ. 568. 

The Criminal Procedure Code is applicable to prosecutions under the Calcutta 
Municipal Act (Bengal HI of 1923). Sec the cases of-Sisir Kumar Milter v. The 
Corporation of Calcutta, 43 C.LJ 369, 30 CWN. 598; Umesh Chandra Mitter v. The 
Corporation of ColcutJo. 43 CLJ 231; and Sew Ptoiod Poddar v. The Corporation of 
Calcutta, 9 C.W N. 18. The point was, however, not argued in those cases; and more- 
over the Court was considering the proceeding in which the petitioners had been fined 
under penal provisions of the Calcutta Municipal Act But in a proceeding before the 
Municipal Magistrate where the only question is whether or not certain structures are 
liable to be demolished the provisions of the Criminal Procedure Code do not apply. 
The owner of the unauthorised structure is not an accused person and as such is not 
exempted from administration of oath under sec. 342, cl (4) of the Cr. P. Code — 
Krishan Doyal Jalan v. The Corporation of Calcutta, 54 Cal. 532. 

7. Special jurisdiction:— .The following are instances of special jurisdiction:— 
The jurisdiction conferred by sec 3 of Madras Act XXIV of 1839 (Vizagapatam Agency 
Act) regarding the administration of criminal justice in the Vizagapatam Agency Tract 
—Budara Janni, 14 Mad 121; the jurisdiction conferred by secs 20-23, Cattle Trespass 
Act — SAama v. Lachu, 23 Cal, 300; Dudkan v. Issur, 34 (Tal. 926; the jurisdiction con- 
ferred by Bombay Village Police Act. VIII of 1867 — Ragho Mahadu, 19 Bom. 612. 

8. Special powers: — Instances- — Powers conferred on second-c’ass Magistrates 
by secs. 3 (5) and 56 of the Bombay Abicari Act V of 1878 — Gastadfi, 10 Bom. 181; 
powers possessed by the High Courts to punish for contempts— SKrerdm Nath Banerfee 
V. Chief Justice, 10 Cal. 109 (PC.); powers possessed by the High Cousts under sec. 29 
of the Letters Patent to transfer criminal cases before iX%t]t—Stlapatkt, 6 Mad. 32; 
power of superintendence under sec. 15 of the Charter Act — Lakhraf v. Deb Pershad, 
12 C.WN. 678 

Special Procedure:— For instance, the procedure prescribed by the Criminal 
Law Amendment Act (XIV of 1908), for the speedy trial of certain offences, and for 
prohibitions of associations dangerous to public peace. 

9. Police of Calcutta, Bombay: — ^This Code does not apply to the Police 
in the city ol Calcutta, unless expressly made applicable to them — Madho Dhobi 31 
Cal 557; Muhammad Suleman v. Emp., 54 Cal. 218 (222) ; Makkan Lai Dutta 
(1939) 2 Cal. 429 (431). Section 155. however, applies to the Police of Calcutta and 
Bombay — Ntlmadhab, 15 Cal, 596; Visram Dabaji, 21 Bom 495. Also secs 42 44 54 ' 
55, 56, 68, 83, 84, 85, 86. 127, 161. 202. and Col 3 of Schedule 11 have been specially 
extended to the Pobcc in the town of Calcutta Sections 386 and 387 have been, by 
rotification under the proviso, extended to the Commissioner of Police for the town of 
Calcutta (see Calcutta Gazette, 23rd March. 1904). Secs 42, 44, 68, 84, 85 86 127 
164, 202 and Col. 3 of Sch. II apply to the Polite of Bombay But secs. 54, 55 56 and 
83 arc no longer applicable to the Police of Bombay under sec. 2 (1) of the'citv of 
Bombay Police Act IV of 1902. 

This Code applies to the Police, but not to the Commissioner of Pobce of Madras. 
See Madras Act III of 1888. ’ 


10. Madras Village Headmen:— No part ol this Code applies to Villare 
Headmen itho are empotvered by Madras Kecs. XI o[ 1816 and IV of 1621 to ttv petto 
cas«-l p/JM, 2 -Weir 1. Bat secs 528 now applies to Madras^Se 

This section should not be read 'to mean that vdlaEc Magisttates cannot complain 
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or be tried under this Code; but it only mean that in his official capacity as a village 
Magistrate, that is, in the proceedings he takes as a village Magistrate, he is not 
governed by the Cr. P. Code There JS nothing in tliis Code to prevent him from 
instituting a complaint himself before a Magistrate — Mari Mudalt, 19 L.W. 30, 25 
CrLJ. 221, A I.R. 1924 Mad 730. 76 I C M3. 

11. Bombay Village Police-officers: — The ancient village sjstem of Police 
regulated formerly by Reg. IV of 1818 and’ Reg XII of 1827 and row by Bombay 
Village Pohee Act VIII of 1887 remains unaffected by this Code — Ragho Mahadu, 19 
Bom 612 All that sub-sec. (2) of see 1, Cr. P. C., means is that the procedure to 
be followed by the village police officers is not to be governed by the Criminal Procedure 
Code. It does not mean that the provisions of the Criminal Procedure Code are not 
to apply in the case of a complaint against a village police officer— Sftantar Sayaji 
Dolt i, A IJI. 1938 Bom 489, 40 CrUJ. 116, 40 BomLR. 1106, 178 I C. 682. 

2. [Repealed by the Repealing and Amending Act X of 
1914]. 

3. (1) In every enactment passed before this Code comes 

„ , . j . into force, in which reference is made to, or 

References to Code of . , . , . r i * p 

Criminal Procedure and to any chapter or section of, ihe Code of 
other repealed enact- Criminal Procedure, Act XXV of 1861, or 
^ Act X of 1872, or Act X of 1882, or to any 

other enactment hereby repealed, such reference shah, so far as 
may be practicable, be taken to be made to this Code, or to its 
corresponding chapter or section. 

(2) In every enactment passed before this Code comes into 
Expressions in former force, the expressions “Officer exercising 
Acts. (or ‘having’) the powers (or ‘the full 

powers’) of a ^Magistrate,” “Subordinate Magistrate, first class” 
and “Subordinate Magistrate, second class,” shall respectively 
be deemed to mean “Magistrate of the first class,” “Magistrate 
of the second class,” and “Magistrate of the third class” ; the 
exprcssioi ' ' '‘j ’* ’ * i of a district” shall be deemed 

to mean “ ' ' the expression “Magistrate 

of the district snail ne deemed to mean “District Alagistrate” ; 
the expression “Magistrate of Police” shall be deemed to mean 
“Presidency ^Magistrate”; and the expression “Joint Sessions 
Judge” shall mean “Additional Sessions Judge.” 

4. (1) In this Code the following words and expressions 

have the following meanings unless a difler- 

Dcfinltions. ciit intention appears from the subject or 

context: — 

Section 4 is an interpretation-clause. Its legitimate function is to declare that 
certain uords and e.xpressions used m the Code shall, wherever permissible, not only 
have the meaning whicli is generally atladied to such words and e.vpre.sions, but such 
meaning as Is assigned to such words and expressions by the interpretation clause. But 
by no means it is intended to annex to such words or e.rprcsaons cver>* incident, which 
m*ay seem to be attached to them by any other Act of the Legislature — BiSohs v./ 
DaricUl. A.1 R 1926 Sind 5S (GI), 91 I.C. 99. 
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(o) "Advocate-Generar* includes also a Government 
Advocate, or, where there is no Advocate-General 
or Government Advocate, such officer as the Pro- 
vincial Government may, from time to time,' 
appoint in this behalf: 

In this clause the words “Provincial Government’' have been subsMtuted for “Local 
Government” by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

This definition has also been embodied in sec. 2, c! (b) of the Indian Bar Councils 
Act (Act XXXVIII of 1926). The Advocate-General has pre-audience over all other 
advocates. He is the ex-officio Chairman of tlie Bar Councils constituted for the High 
Courts of Judicature at Fort William in Bengal, at Madras and at Bombay. Vide 
sectionf 8 and 4 of the same Act. For the powers and functions of the Advocate- 
General see sections 194, 333, 495, 526, cl. (4) and 526A of this Code and section 26 of 
the Letters Patent. See also Note 610A. 

{b) "bailable offence" means an offence shown as bailable 
in the second schedule, or which is made bailable 
by any other law for the time being in force; and 
"non-bailable offence" means any other offence: 

(c) "charge” includes any head of charge when the 

charge contains more heads than one: 

A charge is the precise formulation of the specific accusation made rgalnst a person, 
who is entitled to know its nature at the earliest stage— v. K.-B , 28 Cal. 434 
(437) See also Ch XIX of this Code in this connection. 

(d) * 

(f?) “Clerk of the Crown" includes any officer specially 
appointed by the Chief Justice to discharge the 
functions given by this Code to the Clerk of the 
Crown : 

(/) "cognizable offence” means an offence for, and 
"cognizable case” means a case in, which a police- 
officer, within or without the Presidency-towns, 
may, in accordance wit!i the second schedule, or 
under any law for the time being in force, arrest 
without warrant: 


12. Cognizable offence: — The words “a Police-ofTicer” in l>’i3 clause do not 
mean “any and every Police-ofRcer.” That Is, an oBence is regarded as a cognizable 
offence, if the offender can be arrested without warrant by certain Police-officers, though 
not by any and every Police-officer. If the power of arrest without warrant is limited 
to any t>aTlieular class of Police-oftKcr, that does not prevent the offence being regarded 
as a cognizable one— Dcod/iar, 27 Cal. 144; Abasbhai. SO Bom 344, 93 I C. 967 27 
CrLJ. SCO, 28 BomL.R. 272, A.I.R. 1926 Bom. IK; Maroti v Emp jM R 1939 Maw 
95 ( 97), 1939 N.LJ. 101. 40 Cr.UJ. 905. 184 IC 231, IL.R 1939’Nag. 488 Thus! 
under the Gambling Act it is not every Police-officer who can arrest without a warrant. 
It is only the District Superintendent ol Police* who can so arrest; but sUll the offence 

under that Act will be treated as a cognizable offence Ibid, 

But the of urrest tefmed to in this ctase must be nn un,unlilied power 

nnd not n ooniitiooel power like the one conlerred upon the Police by sec 21 Oniura Act 
I of 1878 winch nuthorises n Policcoliicer to n,r«t w.thout wormnt i; the kei^d dtS 
not the security rntuircd by thnt section. An olTence under sec 9 Opi™ Art. 

h not therefore a cognizable cdcncc—Bahabal v. Tarak Nath. 24 Cal 691 ^ 
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The words "under any law for the time bdng in force’’ in sec. 4 'f), Cr. P. Code, 
are wide cenough to include an express or implied provision of any law or enactment 
and would cover the application of the maxim qut facU per alium facit per se (whatever 
a man may do of himself, he may do by another) and gut per ahum jocit per setpsum 
facere videlur (he who does an act through another is deemed in law to do it himself) 
to any provision of any enactment, in order to arrive at the true intention of the enact- 
ment— fsmail Hirjt. AIR 1930 Bom. 49 (51), 21 BoinL.R. 1349. 1930 CrC 113, 
54 Bom 146, 31 Cr.LJ 633. The words "or under any law for the time being in 
force” in sec. (4) (f), Cr P. Code, have reference to such offences whicn are punishable 
with imprisonment for not less than three years, but are specified as offences for which 
the Police may arrest without a warrant, that is, offences which but for the special 
provision would not under the Cr. P- Code be cognizable offences. Examples of 
cognizable offences of this nature can be found in the Railways Act (IX of 1890), and 
sec. 131 of that Act is the section which makes these minor offences cognizable. The fact 
that no proceedings may he instituted for an offence under sec. 19 (f) , Arms Act, without 
the permission of the District Magistrate, does not make the offence non-cognizable — 
Maganlal Bagdi v. Emp, 35 Cr.LJ. 1097 (1100), 150 I.C. 623, A.I R. 1934 Nag. 71, 
1934 Cr.C. 276. 

The words “a police-officer may arrest” do not mean every or any police-officer, 
and that provided one finds that by law a superior police-officer may arrest without 
a warrant then the offence is a cognizable offence The words m the definition are 
"may arrest" and not "does arrest” and that consequently the test is not whether in 
fact the arrest is effected but whether it may be effected In other vords, the actual 
fact of arrest is irrelevant to the consideration whether a particuhr offence is a 
cognizable offence The offences under sections 4 and 5 of the Bomb.iy Prevention of 
Gambling Act (Bombay Act IV of 1887) are cognizable offences within the meaning 
of sec 4, cl. (f). Cr. P. C—Emp. v Abasbhai. 50 Bom 344 (350), 27 Cr.LJ. 503, 
83 IC. 967, 28 BomLR 272, AIR 1926 Bom 195 i Q-E v Deodkor SmgA, 27 
Cal 144 (150). The correctness of the above view was doubted in Itlivan Him v. 
Emp, 36 CrLJ 998, 156 IC 719, AI.R 1935 Pang 181, 13 Rang 130, 1935 Cr.C. 
623, where it was held that the offences under secs. 11 and 12 of the Burma Gamblmg 
Act (I of 1899) were not cognizable offences either under P. Code or under the 
said Act. In Ragkunaih v. Emp. 33 CrLJ 733. 139 IC 281, AIR 1932 Bom. 610, 
34 BomL.R 901, 1932 CrC 868, the Bombay High Court also held that the offence 
under see. 4 of the Bombay Prevention of Gambling Act (V of 1887) was a non- 
cegnizable offence. In Marolt v Emp., AIR 1939 Nag. 95, 1939 N L J. lOl, 40 Cr L J. 
905, 181 IC 231, I.L.R 1939 Nag. 488, it was held that an offence under sec. 34 of 
the Police Act, 1861, was a cognizable offence. 

(gr) “Commissioner of Police” includes a Deputy Com- 
missioner of Police: 

{h) “complaint” means the allegation made orally or in 
writing to a Magistrate, with a view to his taking 
action under this Code, that some person, whether 
known or unknown, has committed an offence, but 
it does not include the report of a police-ofTiccr: 

13. Complaint: — can male a comploinl — The prosecutor in all criminal 
cases is the crown — Afafiaiev Ld v. D&oniai btaisii, 12 CWN. 750 ( 751), 7 CLJ. 
375, 7 Cr.L.J. 342. A crime is an offence against society and has little or nothing to 
do with the rights in the stolen property of individuals. Government act on behalf 
of organised societies when enforcing a criminal remedys when (Government themselves 
stand in the position of a private person whose property has been stolen or embezzled, 
the exercise of the d\nl nght of property b>' Gox-emment does not preclude the criminal 
remedy— Emp v, Sullan Mahmud. AIR 1939 Lah. 340 (342), IL.R 1939 Lah. 119, 
41 P.L.R 432 A complaint need not necessarily be made by the person injured' 
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but may be made by any peison a\?aie of the oRence. The rule is tJiat if a general 
law is broken any person has a right to complain, whether he himself has suffered 
any particular injury or not — Ganesk Nanyan, I3 Bom. 600 ( 602) ; Keshav Lai, 21 
Bom. 536 ; Dedar Bux v. ShyamOpada, 41 Cal. 1013, 18 C.W.N.‘ 921, 15 Cr.L.J. 546, 
24 I C. 854 ; Mahomed Rafiq v. Emp., A,I.R. 1931 Smd 116, 25 S.L.R. 9, 1931 Cr.C. 
731, 134 I.C. 1001; Balmukund. 9 Lah 678, 29 CrLJ. 652 (653) ; Taitand AU v. 
Hanuman. 15 AH. 465; Sheo Piatap, 1^0 AL.J. 1316, 32 Cr.LJ. 306 (308); Basirulla 
V. AsaduUa, 33 C.W N. 576 ( 577), 30 Cr L J. 1013 ; Salhakullia v. Pichai, 1931 M.WN. 
1316; Quarishi Sahib v. Begum Sahiba, 46 Mad, 88; Emp. v. Ismail lUrji, A.I.R, 1930 
Bom 49 (51), 54 Bom 146, 31 CrLJ 633, 124 I C. 106; Gc/ro; v. Emp , 37 Cr.LJ. 
56, 159 I C. 306, A.I.R. 1935 AU ^8, 1935 Cr.C. 1184, 1935 AL.J. 1103. -A Magistrate 
is competent to make a complaint as a common informer — Mekr Singh v. Emp., A.I.R. 
1933 Lah 884 (885). 146 I.C 387, 35 Cr.L.J 86, 1933 Cr.C. 1178, 34 PL.R. 1020. An 
Assistant Police Prosecutor can make a complaint in his private capacity— Sw/omaf v. 
Emp.. A.I.R. 1933 Sind 393, 146 I.C 1038, 1933 CrC. 1433, This general rule is. 
however, subject to the exceptions mentioned in secs. 195 to 199A, where certain 
offences are stated to be complamable only by specified persons — Gajraj v. Emp., 37 
Cr.LJ. 56. 159 I.C. 306. A I R 1935 All 938, 1935 CrC. 1181, 1935 ALJ. 1108. See 
also Note 1236, 

It is not necessary under this clause or under section 190 (a) that the person 
lodging the complaint must have personal knowledge of the facts constituting the offence 
^ukumar v Mofiiuddiii, 25 CWN 357 ( 360), 22 Cr.LJ 455, 61 IC. 839; Suresk 
Chandra, 1 PLT 531, 21 CrLJf 346. 55 I.C. 652; Shewak Ram. 7 SLR. 77, 15 
Cr.LJ. 369 (370) ; Ganesh, 13 Bom. 600. Therefore, the Public Prosecutor Is competent 
to make a complaint, although he has no personal knowledge of the farts constituting 
the offence— Shewak (supra). In a case like this it is reasonable that the Court before 
issuing summons should satisfy itself upon proper materials that a case has been made 
out for issuing summons— P/WitHf Prosed v. Emp., 10 CW.N. 1090, 4 CrLJ. 217. 
See Notes in para. 66 (4). 

This section does not presenbe that the complaint should be presented in person 
by the complainant to the Ma^strate, and that it may not be posted to him, or that 
if it is posted it is not a complaint at all— C/iMAermol. 23 S L R 285, 30 Cr.L.J 732 
(733), 117 IC. 147. A.I.R 1929 Smd 132, 1929 CrC 160. Thus, a telegram can 
amount to a complaint in %new of the fact that the definition of a complaint includes 
an allegation made in wnting and docs not in itself necessitate the presence of the 
complainant — IlidayaluUah v Emp .AIR 1KJ6 Pesh 66. 


Essentials of a complaint — Tlie complaint must allege that an offence has been 
committed ; the use of a house as a brothel is not an offence, and a statement to a 

Magistrate that a certain pef»n has so used liis house is not therefore a complaint 

Khairt, 6 S L R 254, 14 Cr.L.J 320. An application for taking action under sec. 107 
in which there is no allegation that an offence has been committed, is not a complaint— 
Md, Yusuf v. Abdul, 52 All. 148, 32 Cr.LJ. 570 (571) ; SarfaToz, 7 OWN 947 32 
Cr.LJ. 570 (571). But if the application for action under sec. 107 alhgcs facts which 
amount to a substantive offence, the application would amount to a corrolaint— 

Mai. 27 CrLJ. 405 (403)..A.IR. 1926 All. 358 So also, a petition to institute pro- 
ceedings under sec. 110 (Imam Manddl, 27 Cal. 662 ; Ahmad Khan. 1900 AWN 206- 
Muhammad Khan, 1905 P.R. 42) or under sec. 145 (Chathu v mranian 20 Cal 729) 
i- not a complaint, because the allegations in support of proceedings under’ those sections 
do not amount to an oUtncc. As to nhat arc and nhat are not offences, sec Notes under 
clause (a), tnfta. 

The complaint must be made to a A Pobcc-officer is rot a Macistrate • 

therctote a petiUon or mtonration sent to such officer is not a comoloint V 
Batsfci, 6 AIL 96 I Palam-arapa, 7 Mad. 563 ; Kailath, 30 Cal 2S5 ■ r. . 

Jfojon. 30 Cal. 690 (F.B ) , /n „ JWd, 22 Bom 919 & iso L , f'.t 
of l\atd, not a Maii«,ale-/«.6n»dW, 30 Chi 415. But aDepsty Colmissfener ' 
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U an ex-officio District Magistrate and a petition addressed to him would amount to a 
complaint — Shanket v. Manni, 13 NX~R 13, 18 CrLJ. 459 (460). 

The complaint must be made to a ^lagistrate with a view to his faking action under 
this Code. A petition alleging that an offence has been committed, but that the peti- 
tioner does not desire to prosecute the wrong-doer is not a complaint — Bliaman Singh v. 
Hdluman, 6 C.W.N. 926. A mere statement to a Magistrate by way of information 
wthout any intention of asking him to take action is not a complaint — Haider Raja, 36 
All. 222; Ahmed Husain, 17 C.WJ4 980. 14 CrLJ, 462; Banst Lai, 12 C.WX 438; 
Rayan Kuti, 26 Mad. 640 So also, a petition sent by a husband to a Magistrate not 
with a view to his taking action thereon, but to recover the jewels alleged to have been 
stolen by his wife, is not a complaint — In re Rukmani, 16 CrLJ <166 (Mad) A 
petition makmg charges against a person and asking for an order of the Police to warn 
that person in the first instance is not a complaint — Purno v. Hurish, 15 C.WJ'I 1051, 
12 Cr.LJ. 535 A letter written by the Assistant Collector to the District Magistrate 
In which the former did not ask that any action should be taken by the Magistrate 
nor intended that the Magistrate should proceed according to law against the person 
complained against, but rherely ‘solicited for orders’ (i e , asked for directions as to how 
he riiould proceed) did not amount to a complamt — Sheosampat, 40 All. 641, 19 CrLJ. 
963 A petition addressed to a Magistrate containing an allegation that an offence has 
been committed, not with the view that the Magistrate should punish the offender, 
but merely with a view to illustrate the kind of conduct (e g , oppression of tenants by 
Zemindar, demand of illegal payments) which fhe offender was following, and against 
which the petition is seeking protection, asking the Magistrate m his exetuUve, (rather 
than judiaal) capacity to make inquiry and protect the petitioner against a repetition 
of suA conduct, does not amount to a complaint—BAaToi Kishore v judhisfir, 9 Pat. 
707, AIR 1929 Pat 473. 10 PLT 779, 30 CrLJ 1056 (1058) (FB ) A statement 
made to a Magistrate with the object of inducing him to take action not under this 
Code, but under sec. 6 of the Bombay Gambling Act IV of 1887 is not a complaint 
within the meaning of this section — Holu, 8 SLR 66, 15 CrLJ 657. 

It cannot be laid down that m no circumstances can a telegram amount to a 
complaint because a person who sends a telegram cannot be at once examined in 
accordance with the provisions of sec. 200 Cr P C In view of the fact that the 
definition o! a complaint includes "an allegation made in writing” end does not in 
Itself necessitate the presence of the complainant, such a contention cannot be accept- 
able In order to render an allegation a complaint, it must be made * with a view to 
a Magistrate taking action under the Criminal Procedure Code " When there was no 
prayer in the telegram asking the addressee to take such action and m the absence of 
such a prayer, there must be clear proof that this was the petitioner’s intention before 
It can be held that he submitted a complamt — HtdayafuUah v Emp , 37 Cr L J. GOi 
(606), 162 I.C. 140, AIR 1936 Pesh 66, 1936 CrC 222, 8 RPesh 189. 

Although it IS of the essence of a complaint that the accusation must be made with 
a view to action being taken under this Code, still an express request tr. that effect is 
not necessary tVhether the statement was made with a \new to action being taken upon 
It as upon a complaint, must be determined m the light of the circumstances — Banti 
Pande, 12 PLT. 109, 32 Cr.L.J 210 (213). AIR 1930 Pat. 550, 1930 Cr.C. 1094. 

A complamt need not set out all the facts on which the accused is to be charged 

Chidambaram, 32 Mad 3 (11) ; but it roust contain a statement of the facts relied on 
as constituting the offence in ordinarj' and concise language with as much certainty 
as the nature of the case will admit A complaint in which no facts are set out but 
only the words of the section of the Statute are literally copied, is a colourable com- 
pliance with the requirements of the law — Pubn Behan Das, I6 C WJsk 1105, 13 Cr.L.J. 
609: SutHwar V. itfoyfrMifdin, 25 CWN. 357 (360), 22 CrJ:,.J. 455 

It is not necessaiy that the complaint should specifically, and m terms, accuse any 
particular person of an offence It is suffiaent 51 it contains a stateme-.t of facts whidi 
Would constitute an offence — Jagat Chandra, 26 Cal. 786 ( 789). The mention of thp 
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name of the accused is not imperatively reodred under the definition given in this 
clause — Shukhodeva v. Hamid, 7 Pat. 561, 10 P.L.T. 14, 29 Cr.L.J. 942 (944), 111 I.C. 
862, AI.R. 1928 Pat 585 ; Baldeo Ptasad v. Emp.. A I.R. 1933 Pat. 297 (300), 12 
Pat. 758, 14 P.L.T. 330. 1933 Cr.C 789, 145 JC. 382, 34 CrL.J. 942. A Magistrate 
can take cognizance of offences against accused who are not named In the petition of 
complaint but are disclosed by the prosecution evidence — Dedar Buksh v. Symapadei. 
41 Cal. 1013, 18 C.\V.N. 921, 15 CriJ. 546, 24 I C 954. See also Ckaru v. NaSendra, 
i C.W N. 367, where cognizance was taken on police report. 

Tlie complaint need not quote any section of the Indian Penal Code, but must 
contain a statement of the facts relied on as constituting the offence, and it is for th? 
Magistrate to determine on these facts what offence has prtma facte been committed, 
the natun. of the charge uill be c'etennined by him. All that is necessary for him to 
see IS tliat the enquiry into the charge is within his competency, and that, in the case 
cf certain offences, the complaint has been made by the proper person — Mst, Naurati v. 
The Crown, 6 Lah. 375 (378), A.I R 1925 Lah. Kl. See also Baldeo Prosad v. Emp.. 
supra. 

A complaint, as defined in sec 4 (h) need not m fact specify any offender or even 
the section of the law which makes the act or omission punishable; and cognizance is 
taken under see. 190 (1) (a) upon receiving a complaint, while charges are framed 
on the evidence before the trial Court The evidence may, and not infrequently, does 
disclose offences other than those originally mentioned or implied, but it cannot be said 
that cognizance is taken of such new offences under cl. (c), sub-sec (1), sec 190, for 
tire double reason that the stage for the application of the sub-section itself is Jong 
past and the clause can have no application to the evidence produced m the case. 
Similar observations apply to ca>cs m wluch cognizance has been initially taken under 
cl. (b), upon a pol.ce-ofhcer’s wntten report of facts constituting offences. It has in 
fact been repeatedly held that when a Magistrate has taken cognizance of an offence 
upon a complaint or upon a police report, any offence that may be disclosed by the 
evidence may be dealt with at the trial; and Aat sec. 190 (1) (c) and sec. 191 have 
no application in such circumstances— BaWco Prasad v. Emp , A.I It 1933 Pat. 297 
(300), 14 P.L.T. 330, 1933 Cr.C 789. 145 IC 382. 34 Cr.LJ 942, 12 Pat 758 It 
would not be right to say that merely because the complainant, whether in ignorance 
or inadvertence, mentions the wong Act or mentions the wrong section, thereby it 
must be said that there is no complaint within the meaning of sec. 200. Cr P. C^de. 
It is true that if such errors occur in the complaint, care must be taken at the proper 
time to see tliat the accused is m no waj prejudiced. But if the facts are such as to 
disclose an offence under a particular section, under a particular Act, then existing, 
then whatever errois there may be in the complunt as regards the number or name 
of the Act or section, the Magistrate should lake cognizance of the complaint for what 
in substance it is, and although the Magistrate repeats in the summons the mistake 
that occurred in the complaint itself, that nustake is a mistake which can thereafter 
be rectified — Lilaram Ladakmal v. Wadhumal'Assudamal, 40 CrLJ 122 (12t) 178 
IC. 648. AIR 1938 Sind 209 


There is no provision in the Cr. P, Code that there should be a list of witnesses 
along with the complaint— Banlo Lot v. Maiku. A.I.R. 1933 Oudh 430 (431) 146 IC 
638. 10 O.WN. 1033, 1933 CrC. 1315, 35 CrL.J. 121. But in practice such’ an omis- 
sion IS viewed with suspicion. 


Value of complaint To lodge a complaint is not to give endence upon which 
3 Court can act. The complaint is in the nature of an indictment. Therefore aver- 
ments in a complaint must, be established and properly proved by ewdence and the 
mslter must not be dealt with as if the complaint is something in the nature of a 
cPHpot be traW as U it tad the sannity ol alStavit- 
ctsdeete. Betore any one can be competed on charges fotmnlated in , 
tlie diatges must be tally and ptopcily proved in accordance vrith u,. “n 

the hr ol etidcnce appiicabfc to criminal ctarges-Co/ton v Em!, ™ 

(PM). 1« I.C. 450. 1934 Cr.C 86!. AI.R 1931 Cal. 601. ^ ^ 
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Limitation : — Rules of limitation are fordgn to the administration of criminal justice, 
and it is only by specific legislation that penods.of limitation can be rendered appli- 
cable to criminal proceedings — Q-E. v. Ajudhia Sinzh, 10 All 350 (352). The prin- 
aples on which rules of limitation are framed have no natural application to prosecutions 
which are, in theory at least, instituted by the Crown For the grea*cr protection of 
subjects certain periods are laid down in special laws for prosecutions to be instituted 
under them — Q -E. v Nagesappa, 20 Bom 543 (547) Delay m lodging complaint, 
however, raises a suspicion as to its truth unless the delay is sufficiently explained. 

A prosecution launched aftrr an inordinate delay (of about 4 years) rouses suspi- 
cion in one’s mind that this has been done to serve some other end, either of tlie 
complainant or of plhers who are interested in disgracing the accused — Kali Prasad 
Singh V Sirthtshun. 39 CrLJ. 774, 176 I C. 725, 4 B.R. 755, 11 RP. 98. AI.R. 1938 
Pat 543 

Court-fees : — For Court-fees payable on a petition of complaint set Sch II, Art. 
(1). cl. (b) of the Court Fees Act (Act VII of 1870). 

A complaint of a public servant (as defined m the Indian Penal Code), a municipal 
officer or an officer or servant of Railway Company is iu>t chargeable with any Court- 
fee. Vide, sec 19, d. (xvui) of the Court-fees Act, 1870 (Act VII of 1870). 

13A. Joint Complaint: — A joint complaint by two or more persons Is not 
contemplated by the Code Sec 200 makes this clear, because in taking cognizance of 
an offence upon complaint, the Magistrate must at once examine the complainant upon 
oath, and it is obvious that if there are two or more complainants on the same complamt, 
it is physically impossible to fulfil the provisions of that section The proper procedure 
is for each complainant to file a separate complaint— SasedAar v. Tegart, 35 C WN 782 
(785), 1931 CrC. &16, 33 CrLJ. 83. 134 IC 1189, AIR 1931 Cal 646. A written 
complaint signed by two persons K not contemplated by the Code of Criminal Procedure 
But, however, Invalid it is m form, it is a petition of complaint In such a case the 
Magistrate has jurisdiction to examine one of them and proceed to issue process on 
that examination Should it be necessary to proceed altenrards on Uie complaint of 
the second signatory, there is no bar to such action being taken — Vzal Khan v. Puma 
Chandra. 43 CWN. 527. 

14. Instances of complaint: — The following has been held to be com- 
plaints — 

(1) the petition of a complainant who has withdrawn his case and again asks to 
be allowed to proceed with the same — Sarat Chandra v Agliore Nath, 4 CWN ccxxl s 

(2) the presentation of a petition by the complainant that his complaint should 
be inquired into — Lalji Cope v Cirtdhati, 5 CWN. 106 ; 

(3} a petition i.'npvsning the correctness ot a paVee report and prating hr a trial 
of the accused — fogendra Nath, 33 CaL 1, 10 C W N 158, 2 Cr L J. 615 5 Lalji Singh 
v Pardip Singh, 18 Cr.LJ 754 (Pat) ; Ramdkari v Emp , 29 CrLJ 660, 110 IC. 
212. 9 PLT 236; (?-E. V Sham Ull. 14 CaL 707 (FB) ; Cangaihar v. Emp.. 43 
Cal. 173 ; so also, a petition impugning the police enquiry’ and asking the Magistrate to 
call for a charge-riiect or to give opportunity to the petitioner to pro\e his case by 
witnesses present — Shukhadev v Hamid, 7 ftt. 561, 29 CrLJ 942 1944), 111 IC. 
852. AIR. 1928 Pat. 585, 10 PLT ^4 But where all that the petitioner did was to 
show ca'zse against his prosecution and he asserted that the case was a true one and 
that he was perfectly innocent and he ne\-er made a complaint against anybody or asked 
the Magistrate to investigate it, held that there was no complaint — Jamini Kania v. 
Bhabanath, 43 C.W.N. 279 MTiere no order was passed on such a petition, which 
i*- a complaint, it must be regarded as being sull pending— v. Abdul, 3l CrLJ 
462, 123 I C. 11. 1929 M WJS’, 503, A I R. 1929 Mad 849 

(4) a letter to the Magistrate convc>ing the informatiem of an offence and asking 
the Magistrate to take action— Klif/fo Mohan. 17 C.W.N. 448, 14 CrLJ 76 ; Chhotey, 

1 OW.N. 108. 25 Cr.LJ. 1147; 

(5) the submission of a record, by an Asastant Magistrate trying a rent-suit, • 
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the Collector, who was also' the District Magistrate, for starting a case under sec. 193. 
I P. C against the plaintiff in the rent-smt— Swndar Sawp, 26 All. 514 ; 

(6) a Yadasi sent by a Revenue Officer to a Magistrate charging a certain person 
with having disobeyed a summons issued by him— 11 Mad 443 : 

(7) an application by a complainant to have his witness summoned, coupled with 
his oral allegations, although not on oath nor reduced to writing— Apwrfea Krishna, 35 
Cal 141 j 

(8) proceedings of a Court under sec. 476, Cr. P. C , sending a person to the nearest 
first-class Magistrate — Rachappa, 13 Bom. IW; Narakka, 13 Mad. •144; Iskri Prosad v. 
Sham Lai, 7 All. 781; Arjan, 31 Cal 654; EranpoU Athan, 26 Mad. 98; In re Lakshmidas, 
32 Bom 184. 

(9) a communication by a Revenue Court to the Distnet Magistrate that certain 
documents tendered in evidence before it were forgeries and that such action might be 
taken as the Magistrate nught deem fit — Index Bhan, 105 P.L.R 1905, 30 P.R. 1905. 

(10) a ‘committal sheet’ signed by a Superintendent of the Salt Department and 
sent to the Magistrate (in accordance with departmental rules) and containing inter 
alia a definite request to the Magistrate to summon certain witnesses and to try the 
accused for the offences set out in the sheet — Phagun Sahu, 1 P.L J. 592, 38 Cr,L.J. 366 ; 

(11) where A charged B with house-breaking, and B lodged an information against 
A for theft of his gun, but the Police reported B’s case to be false, whereupon B filed 
a petition of objection asking the Magistrate to make an investigation and to summon 
the accused, held that the petition of obj'ection filed by B was a ‘complaint’ — Sadku 
Chaxan v. Balat Swam, 3 P.L J 346, 19 Cr.L J. 874 ; 

(12) where in the course of an insolvency proceeding the District Judge found 
that certain transfers made by the insolvent were fraudulent, and the Judge made a 
report to the District Magistrate asking him to prosecute the transferees, held that the 
report was a complaint— A/aAadco, 18 AL J, 50, 21 Cr L.J 56 ; 

(13) where a Magistrate sent a report to the District Magistrate that a certain 
person had made an alteration m a document filed in his Court and had committed 
an offence under see. 477, I. P C, held that the report amounted to a complaint— 
Sura} Prasad v. Emp., 21 A.LJ 825. 25 CrLJ. 947, AIR. 1924 All. 190; 

(14) where a petition was filed before a Sub-divisional Magistr.ite alleging that 
the accused caused a false entry to be made m a Death Register for their future benefit 
and praying for an enquiry into the matter and for their prosecution, held that the 
petition w as a complaint — Raghunandan Lai v. Emp , A I R. 1934 Pat 156, 15 P L T. 17. 


(15) where a person sent an application to the Hon'ble Premier against police 
charging them of offences under secs 161, 347 and 323 I. P. C , ^nd the Hon'ble 
Premier sent the application to the Distnet Magistrate who forwarded it to the Sub- 
divisional Magistrate with the order "Please send for the applicant and ask him to 
make a statement on oath ; if he docs so, send on ’’ And the Sub-divisional Magistrate 
sent for the applicant and took his statement on oath wherein he reilereted what he 
had said in his application to the Hon’ble Premier, held that the statement on oath 
came under the words "upon information given to a Magistrate" m sec 250 Cr. P C 
and I’ras a complaint— Gfl/odAor v. Emp., A.I.R, 1939 Oudh 101 1939 Owi^ 125' 
1939 OLR 73, 179 IC. 758, 1939 A.W.R. (CC) 43, 11 R.Q. 203 1939 A CrC Pfi’ 
1939 O.A 181. 


(16) a charge-sheet filed by the police under see. 379. I. p c, setting out facts 
which constitute the offence under see. 163, cl. (a) (2), Madras Local Boards Act. 


would amount a complaint of the offence under the latter uxtion—Muthuswamv P.vJ 
A I.R. 1939 Mad. 839. 1939 M.WJ4. 615. (1939) 2 M.LJ. 39 1939 M Cr C 7/ 
Cr.L J. 20. 181 I.C. 471. 


, 1939 M.W.f4, 
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15. What are not' complaints: — 

(1) statements made in a deposition — Imamkhan, 14 BomL.R. 141, 13 CrL.J. 287 ; 

(2) a letter merely conveying a sanction of the Local Government under sec. 195 
authonsing the prosecution — Shamal Khan, 1890 P.R. 16 ; 

(3) an application for issue of process — Labt Mohan, 38 Cal 559, 15 C.WN. 98 : 

‘(4) a petition for maintenance under sec, 488 of this Code — Sardaran v Amh 

Khan, 29 P.R. 1905 j Hddephonsus v. Malone, 13 PR 1885 ; Mehr Khon v. Bakhat, 10 
Lah 406,29 Cr.LJ 1002 (1003) ; Tokee Btbiv. Abdul Khan, 5 Cz\ 536 • A/wr Mahomed 
V. Bismulla, 16 Cal 781 j Peafcafa v. Paramma, 11 Mad 199 } Rozano v. Ingles, 18 
Bom 468 5 

(5) an application under sec. 107, Cr. P. C — Md. Yusul, A.I.R. 1931 All. 53, 1930 
AL.J 1475, 130 I.C. 630, 32 Cr.LJ. 570, 1931 CrC. 125, 53 All 148 

(6) an application asking that a woman should be set at liberty .» not a criminal 
complaint but an application under sec 552 Cr P. C — Dalpat Rat v. Emp., 37 Cr.L J. 
857, 163 IC 209, A.I.R 1936 All. 469, 1936 ALJ. 592. 1936 CrC. 614. 

16. Report of a Police Officer: — In K E \ Sada, 26 Bom. 150 (157), 
? BomL.R. 586, it was held that although the word ‘report’ was wot defined in the 
Code, still the Legislature studiously attached to the expression "Police report” a 
peculiar meaning whenever that expression occurred, that the words "report of a Police 
officer” in section (4) (h) and the “Police report” m sections 157, 173 and 190 (fc) 
were confined to reports m cognizable cases only, and that if the Police officer went 
bej-ond his duties and made of his own motion a report of an mformation of a non- 
cognizable case (eg, if he laid an information of a son-cognizable offence under sec. 51 
of the Bombay District Police Act) it was not a report but an information or rather 
a 'complaint' within the meaning of section (4) (h) This view was also taken in 
ChidambaTam. 32 Mad 3 (10)» Ghutam, 6 LahLJ 606. 25 CrLJ 1361, AIR 1925 
Lah. 237 j Harthar, 23 C W.N. 481 , and Khushaldas, 6 S L.R. 82 The Select Committee 
of 1916, after considering the above Bombay case, changed the words "Police report” 
ir section 190 (ii) into the words "report in writing made by a Police Officer" remarking 
that the term "police report" in section 190 was not intended to be a technical expres- 
sion, but was used to cover any report made by a police officer But the Legislature 
has not made any amendment in section 4 (/i). and hence the words "rtport of a police 
officer" in clause 4 ()i) should be interpreted to mean only the report of a Police officer 
in a cognizable case j but any information of a ron-cogmzabU offence which a Police- 
officer may report to a Magistrate would fall within the definition of a complaint Thus, 
the Bombay High Court holds that the ‘report of a police officer’ in see. 4 (A) means 
a report which a police-officer is authonsed to make under sec 173, and does not include 
tfie report of a police-o/Tieer in a non-cognizable case A report of the latter kind 
amounts to a complaint — S/iirasK'ami, 51 Bom 498, 29 Bom.L R. 742, AIR- 1927 Bom 
440 (442), 28 Cr.LJ 939. See also Radhtka v Hamid Ah, 54 Cal 371, 28 CrLJ 316, 
AIR. 1927 Cal. 405; Skanker Lai v. Emp, 28 CrLJ 821, l&t IC 437, 9 Lah 280, 
AIR. 1927 Lah. 702, 29 P.L R 469; MalUkoTjuna Piasadrao v. Emp , 1933 M W.N 876. 
But a contrary opinion has been expressed by Sir J G IVoodroffe, who obserx’es : “A 
police report in a non-cognizable case was treated either as a complaint under sec. 4, 
cl Ik) or as a police report under sec. 190 (1)(6) But now sec 190, cl (i>) has been 
amended so as to include any report whether in cognizable or non-cognizable cases and 
therefore the term 'complaint' will exclude both” — ^VVoodroffe’s Cnraina] Procedure, p 12 
This \new finds support in — Public Piosecutor \\ Ralnaiclu. 49 Mad. 525 ( 535), 27 
CrLJ. 1031, Al.R. 1926 Mad 865 (FB), where Spencer, J, observed: "Mr. Justice 
IValler was a\erse to putting a narrow construction on the word 'report' in see 190 
(l)(b) as including only reports of cognizable offences. We consider the latter tiew 
to be more correct” and in many other cases. For a detailed discuaion on the point 
ste Note 582 under sec. 190 

AlTien a police officer inxestigates a non<ognizable case under tlie orders of a 
Magistrate, the report which he makes, at the end of his im-estigation is of 
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same nature as a report made under sec. 157, and such a report being a police report 
is not a “complaint,” though if a police officer acting mthout instructions from a 
Magistrate reports a non-cognizable offence to a Magistrate with a view to the Magis- 
trate taking action, this is a complaint— Pandey v. N. C. Hill, 39 Cr.LJ. 776, 
176 IC. 694, A.IR 1938 Rang. 257, 1938 Rang.L.R. 150, 11 R.R 74. 

The report of an Excise officei (eg., Sub-Inspector of Excise and Salt) under sec. 
74 (4) of the Excise Act is not a report of a Police officer for the purpose of sec. 4 {h), 
but IS a complaint, in as much as it is an allegation, made to a Magistrate in writing 
with a view to his taking action under the Code, that some person has committed 
an offence. The report of the Excise officer is deemed to be a report of a pohce officer 
only for the purpose of sec. 190 (1) (&), according to the express words of sec. 74 (4) 
of the Exase Act — Radhika v Hamid AH, 54 Cal. 371, 28 Cr.L.J. 316. 

If, however, a report is made by a Pohce officer investigating a non-cognizable case, 
under the orders of a Magistrate having power to try the case, the report falls within 
the duty of the Police officer, and it is a report, not a complaint— 5 i 7 r/or«z, 11 Ai.J. 
332 

(i) “European British subject" means — 

(i) any subject of His Majesty of European descent 

in the male line, born, naturalized or domiciled 
in the Brittsh Islands ot any colony, or 

(ii) any subject of His Majesty who is'thc child or 

grand-child of any such person by legitimate . 
descent: 

17. Changer — ^This clause has been amended by sec. 2 of the Criminal Law 
Amendment Act. XII of 1923 (popularly known as the ‘Racial Distinctioirs Act’). 
Prior to the present amendment, the definition stood as follows “European British 
subject means (i) any subjert of Her Majesty bom, naturalised or domiciled in the 
United Kingdom of Great Britain and Ireland or in any of the European, American or 
Australian Colonies or possessions of Her Majesty or in the Colony of New Zealand or 
in the Colony of the Cape of Good Hope or Natal 5 m) any child or grand-child of such 
person by legitimate descent ” 

Under the old definition the place of birth was the determining factor. “European” 
meant ‘'bom” in Europe Should a Madras Ayah.be taken to London and there give 
birth to an illegitimate son conceived of a panaln that son would have been an European 
Bntish subject. Now, however, this is not so, for the subject must be of European 
descent — Woodroffe, p. 12 "The present amendment has narrowed the definition, so 
that the number of persons wlio •will be entitled to the pnnleges c.infeired by this 
Code on European British subjects will now be reduced by reason of the fact that they 
will only be claimable by persons of European descent in the male line" — Statement of 
Objects and Reasons, para, 9, of the Criminal Amendment Bill. 

In order to sustain the pica of a Bntish-bom subject under clauses (1) and (ii), 
not only the legitimate descent of the accused, but also the national.fy of his father 
or grandfather, as the case may be, must be proved to the satisfaction of the Court— 
Turnbull, 6 M H.C.R 7. 

The words “bom. naturalized or domiciled” should not be interpreted as “bom, 
naturalized and domiciled”; in ether words, it is not necessary that the applicant, in 
order to come under the definition of an European British subject, shculd, besides an 
European British subject by birth, also be domiciled at the lime in the Bntish Islands 
•or any colony. Therefore, an European British woman who marries a native British 
Indian husband or an Indian subject of a Natis-c State does not cease to be an European 
British subjert cither by reason of her marriage or because of her domicile in the 
.Native State— /n re Dai Asha, S3 Bom. 149, A.I R 1929 Bom, 81 (85) 31 BomL.R 
C2. 30 CrUJ. 772. 
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See sections 29A, 34A and Chapters XXXIII and XLIV-A which deal with provi- 
sions relating to trial of European British subjects. 

(/) “High Court” means, in reference to proceedings 
against European British subjects, or persons 
jointly charged with European British f-ubjects, the 
High Courts of Judicature at Fort William, 
Madras, Bombay, Allahabad, Patna, Lahore * * * 
and Nagpur, the Chief Court of Oudh and the 
Court 0/ the Judicial Commissioner of Sind; in 
^ other cases “High Court” means the highest Court 
of criminal appeal or revision for any local area; 
or, where no such Court is established under any 
• law for the time being in force, such officer as the 

Provincial Government may appoint in this behalf : 

18. Change; ^The words "and the Court of the ProiTnccs” in this clause 

have been added by sec. 2 of the Criminal Law Amendment Act (XII cf 1923) Before 
this Amendment, it was held that a .ludicial Commi.»!,ioner’s Court ci-uld exercise its 
re\'isional powers over an European British subject only when tlie latter waived lus 
priwleges under Chapter XXXIII (old) oI the (5ode {Grant, 12 Bom 561){ otherwise 
he was under the revisional j'urisdiction of the Bombay High Court See also Jeremiah 
V. Johnson, 45 MLJ. 800, AIR 1924 Mad 373, 25 CrLJ 231, 1924 MWN. 60, 
33 MLT 194, 76 IC 695 (following 12 Bom. 561) These cases are no longer of 
any authority Under the present law a Judicial Commissioner’s Court (at Nagpur) 
will exercise its re\nsional jurisdiction over an European British subject under all 
circumstances in the same way as it will over an Indian accused 

The words "the Chief (2ourt of Oudh” have been added by the Ojdh Courts Act 
(XXXII of 1925), and the Sind Courts Act. 1926 

The words “Lahore, Rangoon and Nagpur, the Giief Court of Oudh and the Court 
of the Judicial Commissioner of Smd” have been substituted m place of the words 
"Lahore and Rangoon, the Chief Court of Oudh and the Courts of the Judica! Com- 
missioners of the Central Provinces and Smd" in this clause by the Cmtral Provinces 
Court (Supplementary) Act, 1935 (Act VIII of 1935) consequent on the establishment 
of the High Court of Judicature at Nagpur. 

In this clause the word “Rangoon” lias been omitted and the words "Provincial 
Government” have been substituted in place of ”Co\emor-General in Counal” by the 
Government of India (Adaptation of Indian Laws) Order. 1937. 

Under the Sonthal Parganas Justice Regulation, 1893, the 'High Court’ for the 
purpose of hearing an appeal against an acquittal under sec 417 would be the High 
Court of Patna; but for the purpose of heanng an application for revision under sec 439 
against an order of acquittal, the Commissioner of the Bhagalpur Di\*ision would be 
oeemed a ‘High Court' — Anwar Alt v Chatrmatt, Dcoghar Municipahty, 6 Pat 83, 
28 Cr.L.J 80. A.l R 1926 Pat. 449, 99 I C 112, 8 P L T 271 

Section 219 (1) of the Government of India Act. 1935, which enumerates the Courts 
which shall in relation to British India be deemed to be High Courts for the purposes 
cf that Act, runs as follows' — 

Tile following Courts shall in relation (o Bntish India be deemed to be High Courts 
for the purposes of this Act, that is to say, the High Courts iii Calcutta, Madras, 
Bombay. Allahabad, Lahore and Patna, the ChAef Court in Oudh, the Jumcial Com- 
missioner's Courts in the Centra! Piminces and H-rar. in the North-West Frontier 
Province and in Smd, any other Court in Bn;i«h India constituted or reconstituted 
under tins Chapter as a High Court, and any other coirparable Court in Bntish Ind a 
which His Majesty in (Council may d^cl-we to be a High Court for the purposes of 
this Act: 
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Provided that, if provision has been made before the commencement of Part III of 
this Act for the establishment of a High Court to replace any Court or Courts mentioned 
in this sub-section, then as from the establidiment of the new Court this section shall 
have effect as if the new Court were mentioned therein in lieu of the Court or Courts 
so replaced. 

High Court, Original Side- — A sii^le Judge atting on the Original Side of the High 
Court is not a High Court within the meaning of this Code — Kalikmkar v. Dinabandhu, 
32 Cal 379; Harendra, 51 Cal 980 (982), 29 CWN. 384; Sukumar Emp., A.IR. 
1932 Cal 867, 59 Cal. 1218, 34 Cr.L J. 107. 140 I C. 873, 1932 Cr C. 891. 

The internal arrangements of the High Court are dealt with by its Rules and the 
Code does not decide what functions can be exercised by a single Judge or must be 
exercised by a Division Bench. It deals with the High Court as one and the definitions 
of High Court are not intended to do more than to pomt to the Court itself so as to 
distinguish it from other Courts — Gmsh Chunder, 34 C.W.N. 13 (28), 50 CLJ. 408, 
A.I.R 1929 Cal 756, 1929 CrC 468 (FB.). 

Proceedings against European Bttlisk Subjects: — ^These -W’ords in sec. 4 (j), 
Cr. P. C., mean proceedings agamst persons who had claimed to be dealt mth as 
European Bntish subjects, and that was the intention of the Legislatun*; for otherwise 
the result would be that the definition in sec 4 (j) would nullify Uie effect of the 
substantive provision in sec 528B, Cr P C—H B. Babington, AIR 1937 Mad. 14 
(16), 1936 M.W.N 1091, 44 MLW. 755, 71 M.LJ 827, 1936 MCr.C. 385, 167 I.C. 
160, 38 Cr.LJ. 336, 1L.R. 1937 Mad 339 See also Notes under sec. 528B. 

{k) “inquiry” includes every inquiry other tlian a trial 
conducted under this Code by a Magistrate or 
Court: 

19. Clause (k) — Inquiry: — The word ‘inquiry’ is meant to include every- 
thing done in a case by a Magistrate, whether the case has been challanned or not — 
Bkallun 1897 PR. 3 A proceeding under Chapter XII is an inquiry — Lalit 

hlohun V. Suryakanta, 28 Cal 709, 5 C.W N 749; Saltsh v Rajendta, 22 Cal 898; Alt 
Mahomed v. Tarak Chandra, 13 CW.N. 420, 1 I.C 336, 9 Cr.L J. 278. A "register case” 
or a preliminary inquiry into an accusation of an offen« triable excluavely by the Court 
of Sesaon is an inquiry and not a trial— Pfl/enfendy, 32 Mad. 218. A proceeding under 
sec. 176 is an inquiry— In re Laxminarayan, 30 BoraL.R. 1050, 29 Cr.LJ. 1063 (1065). 

The word "biquiry" relates to proceedings of Magistrates pnor to trial, whereas 
"investigation" is a word confined to proceedings of pohee or persons other than Magis- 
trates — Pedda, 45 Mad. 230 (233). 

The term is not confined to proceedings in which an accused is placed before a 
Magistrate charged with an offence. Under see 159, Cr P C , a Magistrate may 
make a preliminary inquiry in order to ascertain whether an offence has been committed 
and if so whether any persons sliould be put upon their trial. It is difficult to see how 
it can be said that if a Magistrate is instituting an enquiry under sec. 159 into an 
cffcnce, that ofience is not under enquiry— Mohlal Htralal, 46 Bom. 61 (6$) , 22 Cr.L J. 
728 But it is difficult to hold that such inquiry is included within the meaning of the 
word as used in sec. 337, Cr. P. C — Jbtd. 

Trial —The words "try" and "tnal” have no fixed or universal meaning, but they 
arc words which must be construed with regard to the particular context in which 
tliey ore used and with regard to the scheme and purpose of the measure concerned— 
Jiban V Emp, 31 CrLJ. 681. 144 I.C 90. 37 CW.N. 906, AIR. 1933 Cal 551 1933 
Cr.C 911.' The word 'triar is not defined in the Code. It means according to 
l\'harton’s Law Lexicon, "the examination ol a case, civil or criminal, before a Judge 
who has junsdiction over it. according to the laws of the land"— 7n re Ramasu-ami 
27 Mad. 510. In the Oxford Dictionary the meanings of the word given under the 
heading 'Ijw' arc: 1. The examination and determination of a cause by a judicial 
tribunal; determination of the guilt or innocence of an accused by a Court 2 The 
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determination of a person's guilt or innocence, or the righteousness of his case by a 
combat between the accuser and the accused, etc. It is this idea of the determination 
01 the guilt or innocence of the person who is tried that forms the fundamental con- 
ception of the trial that is held in respect of him. When, therefore, some competent 
authority directs that an accused person shall be tried, the tnal that is to take place 
can end only in one or other of the recognised forms m which the trial can terminate: 
under the Code of Criminal Procedure such forms are,— conviction, acquittal, discharge, 
ie., finding him guilty or not guilty or finding that there is no case against him or 
that the charge Is groundless— //ariAor Sinha v. Emp, A.I.R. 1936 Cal. 356 (363), 
40 CW.N. 876, 163 IC. 9, 1936 Cr.C. 583, 37 Cr.LJ. 758, 63 CL.J. 307. It mean?^ 
the proceeding which commences when the case is called on with the Magistrate on 
the Bench and the accused on the dock, and the representatives for the prosecution 
and the accused are present in Court for the hearing of the case — Gomer Sirda, 

25 Cal. 863 (865), 2 C.W.N. 465. Under the definition of "enquiry" under sec 4 (k), 
combined with sec 252, the inquiry of the case w'as not deferred till such time as 
the Magistrate would begin to record evidence, but commenced, not indeed with the | 
lodging of the complaint or even with the issue of process, but with their appearance | 
on such process before the Magistrate to answer the charges — Pandtirang v. Emp., J 
32 Cr.L.J. 1161, 134 I.C. 361. 33 BomLR. 668. A.1 R 1931 Bom 411, 1931 CrC. 726. 

It refers only to tnal for oStnees, and not to miscellaneous matters such as those coming 
within set 145 — Suffeiuddin v. Ibrahim, 3 Cal 754j Sfl/isA v. Rajendra, 22 Cal. 898 
(901). A tnal is a judicial proceeding which ends in conviction or acquittal. All 
ether proceedings are mere enquines which may have various endings according to 
circumstances— ffwa Siwjft v Emp, A.IR 1929 Pat 644 (646), 9 Pat 155, 1929 
Cr.C. 372; Haridar v. SariiuUa, 15 Cal 608 (F.B.). Arguments are part of the trial 
whidi must be held to include the judgment also— Neomat Sha v. Hanuman Buksha, 
AIR. 1931 Cal. 626 (632), 36 CWN. 1112, 1931 CrC 810, 134 I.C. 1057, 33 CrLJ. 
31, 55 CLJ. 34, 59 Cal. 478. But see PuWic Prasfeutor v Chockolwga, A I.R 1929 
Mad. 201 (202), 118 I C. 274. 30 CrLJ. 908. 52 Mad. 355, where it has been held 
that the trial, as that word used in the Code, is over before the judgment is pronounced 
and that the pronouncing of judgment is no part of the tnal The Allahabad High 
Court has also held that 'trial' docs not include judgment — Bakiht Ram v. Emp, 

39 Cr.LJ. 345 (347), 173 I.C. 663, AIR 1938 All 102, 1937 A.L.J. 1152, 1937 
AWR (H.C) 1147. The word ‘tnaV as used m sec. 497 includes appeal— A/arf/iuft 
ChundtT V. Novodeep, 16 Cal 121. A proceeding under sec. 107 is a trial — In re 
Ramaswami, 27 Mad. 501) Vettkafachmnaya, 43 Mad. 511 {P.B), 21 CrLJ. 402. 
For contra see Binode v. Emp , 50 Cal 985 (989), 25 Cr L J 1085, 81 I C 909, A.I.R. 
1924 Cal. 392 

The proceedings in revision must be treated as a subsequent stage of the case — 
Jeremiah v. Johnson, A.IR. 1924 Mad 373, 76 IC 695, 25 CrLJ. 231, 45 MLJ 800; 
Grant, 12 Bom. 561; In re H B Babington. A.IR 1937 Mad 14 (15), 1936 M.WJsf. 
1091, 44 M.L.W. 755. 71 MLJ. 827, 1936 MCr.C 386, 167 IC. 160, 38 Cr.L.J. 336. 

I L.R. 1937 Mad 339. For contra see Hants v. Peal, A.I.R. 1920 All. 351, 58 1 C. 351, 

21 Cr.LJ. 767, 17 ALJ. 896 and // C. Bolton v. Emp, AI.R 1933 Cal 240 <241). 
1933 CrC. 325, 143 I.C. 892. 34 CrL.J. 671, 60 Cal. 676 

Trial, when begins : — In a case tnable exclusiwly by a Court of Session, the 
trial begins only after the charge is framed- v Emp, 32 Mad. 218 So 
also, in a warrant case, the trial commences when the accused is called upon to plead 
to a charge, and until a charge has been framed, there is no tnal but only an inquiry 
— Manna, 9 N.L.R. 42, 14 Cr.LJ. 230 (231); Sieeramulu v. VeerasaJingarrt, 38 Mad. 
585. 15 Cr.LJ. 673; Narayanasicami. 32 Mad. 220 (224 , 234) (F.B); Hatidas v. 
SaritMlia, 15 Cal. 603 (FB.)j Patnda v. Gulab Kkalun, 40 CrXJ. 515, l81 I.C. 49, 
I.L.R. 1938 Lah 619, 41 P.LR. 221, AIR. 1939 Lah. 122. In a summons case, 
however, as it is not necessary to frame a formal charge, the tnal may be said to 
commence when the accused is brought or appears before the Magi«tralc 
CR 3 
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(0 “investigation”’ includes all the proceedings under the 
Code for the collection of evidence conducted by a 
police officer or by any person (other than a Magis- 
trate) who is authorized by a Magistrate in this 
behalf : 

20. Clause (1)— Investicalion:— A Police Inspector who got information 
that certain persons were carrying on a wagering business, and having satisfied him- 
self, obta.ned a warrant and efiected the anest of the accused and the seiiure of books, 
^articles of gaming, etc., was held to have taken part in the 'investigation' of the case — 
hibhovan Das, 26 Bom 533. 

An inquiry relates to a proceeding held by a Court or a Magistrate while an 
investigation relates to the steps taken by a police officer or a person other than a 
Magistrate-A’ Hoshidt v. Emp.. 44 C.W.N. 82 (86), A-IR. 1940 Cal. 97,- 41 Cr.L.J. 
329, 186 I C. 486 

Investigation by the Calcutta Police or the Custom authorities in the nature of a 
search for evidence is not even "investigation” as defined in the Code, not being a 
proceeding under the Code — K. fiosktde v. Emp., 44 CW.N. 82 (90), A.I.R. 1940 Cal. 
97, following In re Mahomed Tahir, 38 BomLR 96, 

‘•Criminal Proceedings" in see 211 I. P. C. include the investigation by a police 
cfficer-Emf). v. Johri, AI.R. 1931 All. 269 (271), 1931 AL.J. 177, 1P31 Cr. C. 429, 
S3 Cr.L.J. 256, 136 IC. 277. 

See also Asondas v. KJianefiand, AIR. 1933 S'nd 240 (243), 1933 Cr.C, 800. 

(«0 “judicial proceeding” includes any proceeding in the 
course of which evidence is or may be legally taken 
on oath : 


21. Qause (m) — Judicial Proceedings, what are? — ^Thls definition is 
not clearly exhaustive— Ba/njrfMr v. EradaiuUo, 14 CWN. 799 (806), 12 C.LJ. 45, 
11 CfL.J. 407, 6 I.C. 801, 37 Cal 642 (S.B.). An inquiry ts judicial if the object of 
it is to determine a jural relation between one person and another, or a group of persons f 
or between him and the community generally; but, even a judge, acting withcpjt 
such an object in view, U not acting judictally— Qween-Awp. v. Fujla, 12 Born. 36 
142). The words "Judicial procceings”, include the whole proceeding from the filing 
of the complamt until the decision of the Court, and under sec 203, Cr. P. C., an 
inquiry or investigation may be ordered and such inquiry or investigation is a part 
of the judicial proceedings. It is on the result of the inquiry or investigation that 
the Magistrate takes further action either by d-sraissing the compla'nt under sec. 203 
Cr. P. C., or issuing a process for the appearance of the acirjsed— Pe/ii Madho Prasad 
V. M. Wajid All, AI.R. 1937 All. 90 (93). 1937 A'LJ. 20, 1933 A.W1L (HC) 1205 
1937 AILLR. 191, 167 I.C. 433, ILR. 1937 All 390. 

The following have been held to be judicial proceedings : 

(1) Investigation proceedings under sec. 202 by a Subordinate Magistrate on a 
comp'a'nl wliich was taken cogniiance ol by another Magistrate .ind sent to him for 
i'lquiry and report— A'anc/ian v. Pam A'mAhi?. 36 Cal. 72 ; 2 Cr.L.J. 118 ; Vent Madho 
Prasad v. M. IVajid Ali, supra. But sec Note 22 (15). 


(2) Procccd.ngs of a Court holding a preliminary inquiry and directing prose- 
cution under see. 476 of this Code— AW«ffo. 37 Cal. 52 (56) ; Copal Barik 34 CaL 
42 (47) j ' 


(3) ;i.n inquiri- on an appllratioa unier «c. ICO to issue a starch trairant is a 
juil cal inq-rry. aad Froceedinss prelnainarj- In the issue of a search nanant are 
jaicnl rroeccdjnt5_/l!,dul AiU, 1916 PJl 31. 17 CrLJ. 491 (495) 36 I c 171 

also Cioi SloJa V. Ki„i.Er,p. 0 C.WJJ. 1030 in lh„ eonnectioa , 

(4) proccedrnss under tx. 514-0. E. v. //c, Chmdia, 25 Cpl. 440 , 
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(5) proceedings in which a Magistrate decides as to the fitness of sureties under 
Chapter VIII— 2 5L.R. 11 j 

(6) proceedings in which the statement of a witness is recorded under sec. 164 — 
Andal, 5 S L R. 174 ; Vtshwanatk, 8 Bom L R. 5M j but a statement recorded by a 
Magistrate in the course of police im-estigation imder sec. 164 Cr. P. C., is not evidence 
in a stage of a judicial proceeding within the meaning of Explanation 2 to sec. 193, 
I. P. C . — PuTshotham Ishtiar, 45 Bom. 834, differing fro.m Ahgu Kone, 16 Mad. 
421 ; Ptnoih^am Raysbii, 8 Bom. 216 and Suppon Teven v. Emp., 29 Mad 89 j see 
also Bhaima, 11 Bom. 702 (F.B.) ; 

(7) an inquiry by a Magistrate before issuing an order under sec. 144 — Thunara- 
s'mma, 19 Mad. 18 ; 

(8) a proceeding under sec. 195, whether of the Original or Appellate Court, and 
whether granting or refusing or revoking a sanction (now abolished) — S^shadji, 20 Mad. 
383 ; Pampapathi v. Subba Sasbtri, 23 Mad 210 ; Shetkh Bcari, 10 Mad. 232 ; 
KaJagava Bdpiah, 27 Mad. 54 (57) ; 

(9) proceedings under sec. 176 — In re Laxmtnarayan, 30 Bom L R. 1050, 29 Cr.L J. 
1033 (1066),- 112 I.C. 567, A I.R. 1928 Bom. 390; 

(10) an investigation by a Magistrate under Chapter XIV — Siippa Tevan, 29 
Mad. 89 J 

(11) maintenance proceedings under Chapter XXXVI— lomhi v. Ram Dial, 5 
All 224 ; 

(12) proceedings in execution of a decree— Ba/tadur v. EradaluJla. 12 C.L.J. 45, 
11 Cr.L.J. 407. 14 CWN. 799. 6 IC. 801, 37 Cal. 642 (S.B.) (overruling Hara 
Charan, 32 Cal 367, Kanto Ram v. Cobardhan, 35 Cal 155 and Jadu Noth v, Jagadtsh, 
7 C.WN. 423); Dakklneshjvar v Haush Chandra. 10 CL.J. 450 ; Bhola Noth, 10 
C.\V.N. 55 ; Shcoikankarputi. 10 N L R. 177 ; Choran. 1 P R. 1910 ; 

(13) an inquiry by a Registrar of the Presidency Small Cause Court as to the 
proper service of summons— Baf«/ia«d v. Tatak Nath Sadhu, 18 C,WN. 1313, 16 
Cr.L.J. 151 J 

(14) an inquiry by a Collector under the Income Tax Act heanng objections to 
assessment — Rup Singh, 44 PR. 1905; 

(15) an inquiry under the Legal Practitioners Act— Vodasii’am v. RamaUngam, 
32 ML J. 402. 18 CrL J 785 t Subba Ckelti. 6 Mad 253 ; CoKri Shankar, 9 A.L J. 156 ; 

(16) a proceeding before a Magistrate for recovery of Municipal cesses and taxes 
under sec 84 of the Bombay Municipal Act (VI of 167$)— Munictpalify of Ahmedabad 
V. Jumna, 17 Bom 731 ; 

(17) an inquiry by a Magistrate mlo the truth of allegations Bgain>t a subordinate 
ofTic-al, contained in a petition presented to a Deputy Commissioner — Kuna Sah, 28 
All. 89 : 

(18) proceedings under sec 8 of the Reformatory Schools Act — Manoji, 14 Bom. 

381; 

(19) mutation proceedings under U P Land Re\’enue Act (III of 1901) — 
Lachman v. Emp.. A.I.R. 1930 Oudh 58. 5 Luck. 435, 31 CrLJ. 679. 124 I.C 364, 
1930 CrC. 154, 6 OW.N. 953 ; 

(20) proceedings under sec. 107, Cr. P. C.— 16 P.R 1897 (Cr.). 

(21) proceedings under sec. 110, Cr. P C. — 10 PR 1899 (Cr). 

(22) proceeding in whdi it is or has to be determined whether bail should be taken 
falls within the definition of a judidal proceeding — v. Queen. 6 Mad. 63 ( 64), 
30 Bom. 523 (535), 8 Bo-n-UR. 7(S. 4 CLJ. 181. 1 ML.T. 301 (P.C.). 

22. Judicial Proceedings, what are not: — (D It was formerly held 
that the proceedings of a Magistrate under sec SS investigating claims of third parties 
to attached property were not judiaal proceedings, because the Magistrate had no 
authority to hold such proceedings— SArodiAcI, 6 AU. 487. But sec 88 as amended 
in 1923 provides for an inquiry into such claims by the Magistrate, and such an inquiiy 
i* a judiaal proceeding. 
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(2) An order of Government authorising or sanctioning a prosecution under sec. 
196 or 197 — In ie Kalagava Baptak, 27 Mad. 54- 

(3) An examination by a Police officer under sec. 161 — Ismail, 11 Bom 659. 

(4) Proceedings of a District Magistrate under sec. 125 for cancelling a bond for 
keeping the peace or for good behaviour — Daya Nath, 37 Cal. 72. 

(5) A report of an inquiry under sec. 176 into the cause of death of a person 
under suspicious circumstances — In re Troilakka Nath, 3 Cal. 742. For contra see 
29 Cr.LJ. 1063 (1065), 112 I.C. 567, 30 BomLR. 1050, A I.R. 1928 Bom. 390. 

(6) Calling for records under sec 435 — Kuppu, 7 Mad. 560; In ic Subbaraya, 15 
M.L.J. 489, 2 Weir 601a ; Natclii, 2 Weir 180 (181) ; SangtUa, 25 Mad. 659. 

(7) A departmental inquiry by a Magistrate into a complaint made against a 
Sub-Magistrate — SKri'a Narayana, 29 hlad 100 

(8) A departmental inquiry by a District Registrar into a complai.it made against 
a Sub-Registrar — Mulfat Ah, 2 CL.J 619. 

(9) An inquiry by a Magistrate with a view to ascertain whether a sanction to 
prosecute (now abolished) should be given or not — Venkataramana, 23 Mad. 223. 

(10) A departmental inquiry under sec. 197 of the Bombay Land Revenue Code 
fAct V of 1897)— 7« re Ckotalal, 22 Bom. 936, 

(11) An inquiry by a Deputy Magistrate in pursuance of an order of the District 
Magistrate calling for inquiry on the report by the Police stating that a complaint 
lodged with them was false— A/uffeat Khan. 33 Cal. 30. 

(12) An inquiry by a Magistrate on the strength of an information from the 
Secretariat that a seditious pamphlet was published— Fa/feft Ali, 1894 P.R. 15. 

(13) Proceedings conducted by a person not legally authorised or having no juris- 
diction— Redftlka V. Z,al Mchan, 20 Cal 719 ; Abdul Maftd v. Krishna Lai, 20 Cal. 724 ; 
eg, an inquiry into the professional conduct of a second grade pleader, conducted 
not by the presiding officer of the Court in which the pleader practises but by the 
District Judge— Na/lasivam v. Ratnalingam, 32 MLJ 402, 18 Cr.L J. 785. 

(14) Inquiries made by a District Magistrate on receipt of information that a 
grave crime wasteing, or was about to be. committed— CAundrasani/i v Mohansangit, 
30 Bom. 523 (535), (P.C.), 8 BomLR 705. 4 CLJ 181. 1 ML.T. 301. 

(15) A preliminary investigation under sec. 202, Cr. P C.— /« re Kachl, 21 
M.L.J. 795, 12 Cr.LJ. 323, 1911 W.W,N. 9. 

(16) The reference to the Judge by the Telegraph authorities for verification of a 
letter and the subsequent action in regard thereto — Chaxt Earn, 6 All. 103. 


(h) “non-cognizabic offence” means an offence for, and 
‘‘non-cogntzablc case” means a case in, which a 
police officer, tvithin or without a prcsiclency-town 
may not arrest without warrant : ’ 

(o) "offence” means any act or omission made punishable 
by any law for the time being in force; it also 
includes any act in respect of which a complaint 
may l)c made under section 20 of the Cattle 
Trespass Act, 1871 : 


23. Clause (o) — Offence;— This definition is the same ai that given in 
sec. 3 (37) of the General Clauses Act. The definition in sec. 40, I. p Code is wider 
and includes acts committed outside British India. In the Extradition Act the word 
has a still wider meaning and is not restneted to offences as defined m sec. 41 TP 
Code or in this Code — Adams. 26 Mad. 607. ’ 


An Ordmance Ord.nnnct III ol 1914) is n 'law for the tims being in (ores’ 
ond n^mlnngcment of its proxision is an offence— S/ier Singh, 10 p.R loig jy CrL J 


Ciril lerenj t-MTiire an act may be a criminal offence or a n-cre evil mon£ 
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according to the intention of the person doing the act, the aggrie\'cd party should 
not be encouraged to go into a Criminal Court unless he is fully prepared to prove 
that the act is criminal and not a mere civil wrong — Gulzar, 50 P.R. 1887. 

• 24, Offences, what are: (1) Breach of a husband's duty (to maintain 

his \vife) declared by the Magistrate’s order, or a disobedience of such order is an 
offence, because it is attended with a penalty — In te Shaik Fakruddin, 9 Bom 40 (45). 

(2) Failure to prepare and retain counterfoils of rent receipts as specified in sec. 58 
of the Bengal Tenancy Act — Mohant Itamdas, 9 C.WJ4. 816. 

(3) Omission to stamp a share-warrant under «:c. 35 of the Indian Companies 
Act — Moore, 20 Cal. 676. 

(4) Illegal seizure of cattle mentioned in sec. 20 of the Cattle Trespass Act— 
Buddhan Mahio v. 7ssur Sing/i, 34 Cal. 926, 6 CrLJ. 363. 

(5) Offences under sec. 10 of the Mussalman Wakf Act (XLII of 1923) — Ali 
Mahomed v. Emp, 28 Cr.LJ. 954, 105 I C. 666, AIR. 1928 Sind 43. 

25. Offences, what are not: — d) Neglect to maintain wife or children— 
Mehr Khan v Bakht, 10 Lah. 403. AIR 1929 Lah. 32. 29 CrLJ. 1002 (1003) ; In re 
Ponnammal, 16 Mad. 234 j Hildephonsas v. Malone, 13 P.R. 1885. 

(2) Inability to give a satisfactory account of oneself, or want of ostensible means 
of hvelihood (sec. 109) — Buddhu, 3 N.LR. 51. 

(3) The mere use of a house as a brothel— /fAairi, 6 SL.R. 254, 14 Cr.LJ. 320. 
The use of a house as brothel or for habitual prostitution or as a disorderly house is 
not an offence ; but if a Magistrate passes an order under sec. 3 of the Eastern Bengal 
Disorderly Houses Act (11 of 1907) prohibiting the use of the house as brothel, etc, 
the disobedience to such order is an offence — Rajani Kkemlatvoh v. Promatka, 37 Cal. 
287 (290-292). 

d) An application to take proceedings under see 107 is not an accusation of an 
offence — Imam Mandat, 27 Cal. 662 ; Cholhu v. Nironion, 20 Cal. 729 ; Got/ind, 25 
Bom. 48. See Notes under sec 107. 

(5) The erection of an unauthorised structure is not an offence under the Calcutta 
Municipal Act } it is only when an order of demolition of the structure passed by the 
Municipal Magistrate is disobeyed that the owner of the structure commits an 'offence* 
—Krhhen Doyal v. Corporatton of Calcullo, 54 Cal. 532, 31 C.W.N. 506 ( 508), 28 
Cr.LJ. 407. 

(6) An application made to a Magistrate solely with a view to his taking pro- 
ceedings under sec 110, Cr P C, is not an accusation of an offence — Lakhpal, 15 
All. 365. 

(7) The act p} a person causing ciKSlrurriw? of a pobiic thoroughfare, nh;oh comes 
within the purvdew of sec. 133 Cr. P. C., is not an offence — Srinalk Roy v Ainaddi 
//flWcT. 21 Cal. 395 

(8) Travelling in a train by a passenger without having a proper ticket with him 
is not an offence under llie Railway Act. 1890 (IX of 1890)— Ron: Pal. 20 AIL 95 5 
Kuloda Prosad Majumdar v. Emp, 11 C.WN. 100 See also Siibramanm Ayyar, 20 
Mad 385 and Kutrapa, IS Bom 440. 

25A. Offence under the Cattle Trespass Act: — Since an offence as 
defined In this clause includes an “act in respect of which a complabt may be mads 
under sec. 20 of the Cattle Trespass Act,” a Magistrate who is generally empowered 
under the Cr. Pro Code to receive complaints of offences is competent to receiA'e 
complaints under sec 20 of the Cattle Trespass Act, and he need rot be sPccialJy 

authorised by the Distnct Magistrate to reccisc complaints under that section 

Dcendayalu v Ralna, 50 Mad 841, 52 MLJ. 251. 28 CrLJ. 301, 25 L.1V. 282, 100 
IC 381. See also Budhan Mahto v. Issur Singh, 34 Cal 926, 6 CrLJ. 363 and 
rfsftrnn(j//i t’ij/inn Joshi. 54 1C 495, 44 Bom. 42, 21 BonLL.R. 1084 , 21 Cr.LJ. 95. 

(/*) "ofliccr ill charge of a police station” includes, when 
the ofliccr in charge of a police-station is absent 
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from the station-house or unable from illness or 
other cause to perfonn his duties, the police officer 
present at the station-house who is next in rank to 
such officer and is above the rank of constable or, 
when the Provincial Government so directs, any 
other police officer so present:' 

Amendment: words “Provinaal Government” have been substituted for the 

words "Local Govtmment" in this section by sec. 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

26. Clause (p): — This clause is not applicable to the Police of Calcutta— 
Madho Dhobi, 31 Cal. 557. 

The words 'present at the station-house’ do not mean physically present at the 
station-house j therefore, if a person Is deputed to be in charge of a police-station, the 
fart that he u-as doing duty within the limits of the jurisdiction of the Police Station 
but outside tie station-house, does not deprive him of his capacity as Station-House 
officer — Assan Alhar v Masdamani, 42 Mad 446, 36 M.L.J. 252, 20 Cr.L.J. 422. 

If the Sub-Inspector in charge of the thana is ill, the writer Head Constable 
who is the officer next in seniority to him can art in his place. Tims, where the 
Magistrate sent a cognirable case to the Police for investigation and report, and the 
Sub-Inspector was ill that day. jt was the duly of the writer Head Constable who 
was in charge of the Police-stauon on that day to investigate the case, although he 
tras not generally empowered to make investigation into cognizable cases— BAelcr Bhagai, 
2 Pat. 379 (3&4). 4 P.L.T. 521. 24 Cr.LJ. 375. But when there is nothing to show 
that the oificer-in-charge of the police-station was unable to perform his duties as 
such, an Assistant Sub-Inspector of Police who was investigaling a case outside the 
station-house could not be regarded as the officer-in-charge of the Police station— 
Jl/emin. 30 CrL.J. 803, 117 I.C 601,A1R. 1928 Cal 771, Ind. Rul. 1929 Cal. 553 

Constable By a judicial notification no. 3, dated 31-1-1883. the senior constable 
present at any police station shall be deemed to be the officer in charge for the time 
being, during tlie absence of the officer in charge— Kavundan, 9 M.L.T. 414, 
12 Cr.LJ. 190, 10 LC. 667. 

(<7) “place" includes also a house, building, tent, and 
vessel : 

(r) “pleader,” used with reference to any proceeding in 
any Court, means a pleader or a mnklitar author- 
ized under any law for the time being in force to 
practise in such Court, and includes (1) an advo- 
cate, a vakil, and an attorney of a High Court so 
authorized, and (2) any other person appointed 
with the permission of the Court to act in such 
proceeding: 

27. Clause (r):— Change in the Law:— The dcfinUion of ‘pleader’ has 
been amended by the Cr'minal Procedure Code Further Amendment Art (XXXV of 
1923). The old definition ran as follows: — 


"Pleader used with reference to any proceeding in any Court means a pleader 
authorised under any law for the line bring in force to practise in such Court and 
includes (1) an advocate, a N-akil and an attorney of a Hish Court, so authorised 
and (2) any piuUitar or other person appointed with the permission of the Court to 
act m such proceeding ” 


Tho\ undtr ih. old law, a maOta, Wl undar the second part o' the dclinition 
ct the CTid pleader , that is. a naAhtar ™ not entitled a, ej riji, t„ p„etist in 
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Criminal Courts, but it was necessary for him to obtain permission oj the Court in 
each Case before he was authorised to practise before Magistrates and Sessions Judges 
(In rc Ananl Ram, 30 All. 66 ; Isitan Chandra, 38 Cal. 488), though such permission 
was usually and naturally granted. The nrakhtars were placed in the same category 
as "other persons,” i.e., ordinary' persons mthout any training or license. For this 
reason the nukhtars had a sentimental grievance, and in order to remove it, the 
oefinition has been amended by the Amendment Act (XXXV of 1923). This amend- 
ment has done away with the nficess-ty of obtaining the permisrion of the Court, and 
gives a legal status to mukhtars, placing ihtai on tte same footing as pleaders. (See 
Casetie of India, 1923. Part V, pP- 129-131). 

Practise : — The word 'practise* does not connote the doing of acts habitually or 
often, but signifies the performance of even a single act by a person as a professional 
man, which as a prirate individual he could not do— Rrni Bahadur, 2? All. 380. A 
petition-writer who attends Court all day cannot be* said to practise— Sft;6 Chum v. 
Jshan Chunder, 18 W.R. 27. Only persons entitled to appear, plead or act in Court 
can be said to practise — TussuduQ v. Gtrlm, 14 Cal 556 (565). 

Mukhtar -—The v.ord refers to such Mukhtars as have obtained a certificate of 
Quakfication from the High Court — In re Ananl Ram, 30 All 66. 

I,iccnse for one dtslrtet . — A pleader who holds a Ixense to practise in a particular 
district is not entitled as a matter of right to practise in a Criminal Court of another 
district, unless he is permitted to practise in the latter Court— Ktmalrai, 4 S L R 207, 
12 CrXJ. 118, 9 I.C. 717. It IS the duty of a pleader, who appears m a Criminal 
Court of a district to which his sanad does not apply, to inform the Magistrate that 
nc Cannot appear as of right, and to apply for a permission under this clause— J?e 
Clemente. 7 SLR 98. 15 CrLJ. 382. 23 IC. 750. 

Other person .—The words ‘other person’ embrace pure oulsders as well as duly 
qualified and enrolled mukhtars viho have fa led to take out their certificates— rnssuifH; 

Cirhar, 14 Cal. 556. 

The Code entitles a prisoner to authorise any person to be his agent in any 
Criminal Court— Ramehandra. Ralanlal 1: see also Chandrabhaga, Ratanlal 205. It 
Is open to the accused to appoint any person (e.g. the manager of his estate) to appear 
in his stead and plead and do other acts on his behalf: but there must be clearly 
on record something to show that the person who represents the accused has been 
duly appointed by him (just as an ord.nary pleader has to file a vakalalnama), and 
that the Court has gi%en the requisite permission for fais appearance in place of the 
accused— Dorabiftaft, 50 Bom 250. 28 BoinL.R. 102. 27 CrLJ. 440 (444), AIR. 1926 
Bom. 218. A consUtuted attorney can also appear (or the acoised— fajai. A.I.R. 
1934 Bom 212, 35 Cr L.J. 1035, 149 I.C. 1132, 36 Bom L.R. 433, 1934 Cr C. 759. The 
prosecuting Inspector can be appointed by the accused to defend them, with the per- 
mission of the Court, in a case where the accused are Government officers — Chole 
Khan. 26 N.L.R. 172, 31 Cr.LJ 419 ( 420), 1930 Cr.C. 506. 122 I.C. 412, A.I.R 1930 
Nag 150. 

The authority whidi can grpnl permission to an ordmarj* person to appear in any 
case is the Court in tchieh U aPPears; and the District Magistrate cannot debar such 
persons, by a general order, from aopcaring m any proceeding in a Criminal Court-— 
III re Da}i Rao, 29 Bom L R 1567, 29 Cri J 226, A I R. 1928 Bom. 33. 

Ad\-ocates on the Appellate S de do not cone wiUiin the defin-t'on of “pleader” 
as defined in Cr. P. C for the rurpnses of the Sessions Court, because they are not 
authorised by hw for the tine being in force to practise in that Court— In re K. 
Codinho, A.IR 1931 Bom 70. 35 BomUR. 1, 53 Bom. 455. 148 IC. 66-1. 1934 Cr.C. 
302 (FB). 

As for the rcht of Advocates to practise in different Courts, see sec. 14 of the 
Indian Bar Councils Act. 1925 (XXXVIII of 1926). See also 24 AIL 3^18 (F.B ) in 
this connection. 
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(s) “police station” means any post or place declared 
generally or specially by the Provincial Govern- 
' incut to be a police-station, and includes any local 

area specified by the Provincial Coverninent in this 
behalf ; 

Amendment;— The words “Provincial Government’’ have been substituted for the 
words "Local Government" in this section by sec. 4 of the Go\crnment of India 
(.Adaptation of Indian Laws) Order, 1937. 

(f) "Public Prosecutor” means any person appointed 
under section 492, and includes any person acting 
under the directions of a Public Prosecutor, and 
any person conducting a prosecution on behalf of 
His Majesty in any High Court in the exercise of 
its original criminal jurisdiction : 

28. Clause (t ) — Public Piosecutor — ^The appointment of a Magistrate, who 
had m the first instance tried the accused, as a Public Prosecutor to conduct an inquiry 
subsequently directed in the case, is a most improper proceeding— /faiA/rtoti, 8 BH. 
C.R. 126. 

The complainant may appoint a pleader, and the Public Prosecutor may avail 
himself of his services? but in doing so, the Public Prosecutor does not deprive himself 
of the management of the case— /« re Narayan, 11 B H C.R. 102 

The purpose of a criminal trial is not to support at all costs a theory, but to in' 
vestigate the offence and to determine the guilt or innocence of the accused, and the 
duty of a Public Prosecutor is to represent not the police, but the Crown, and his 
duty should be discharged by him fairly and fearlessly, and with a full sense of the 
responsibility that attaches to his position The guilt or innocence of the accused is 
to be determined by the tribunals appointed by law and not according to the tastes 
of any one else. It is, therefore, undoubtedly the duty of the Public Prosecutor, in a 
capital case, to have placed before the tnal Court the testimony of all available eye- 
witnesses. This is no technical rule it is founded on common sense and is dictated by 
humanity — Ram Ratijan v. Emff., 42 Cal. 422 (428), 19 C.W.N. 28, 16 Cr.LJ. 170, 
27 I.C 5Si? Erahmadeo v Emp , 1920 Pat. HC.C. 24 (31); Fateh Chand, 44 Cal. 477 
(509), 24 Cr.L.J. 400, 18 CrLJ. 385, 21 CW.N. 33, 38 I.C 915 (FB). 

As to who may be appointed a Public Prosecutor, see sections 492 and 493 


(h) "sub*(livIsjon” means a sub-division of a district: 

I 00 “summons-case” means a case relating to an offence, 
I and not being a "warrant-case”: and 

If the Court is dealing with a charge of abetment of a specific oflencc, which 
offence is a summons case, then the abetment is also a summons case— Narsmha 
AVroyan Chandur v Emp., AIR. 1931 Bom 199, 33 BomLR. 353, 1931 CrC 343 
131 I.C. 472, 32 Cr.L.J. 718. 16 A-ICr.R, 338. 


(tt-) “warrant-case”^ means a case relating to an offence 
jmnishablc with death, transportation, or imprison- 
' inent for a term exceeding six months. 


29. Clause (w);— The term “Sections case” has not been defined here This 
term does not necessarily mean case triable erclusively by the Court of Session but 
includes all cases which a Magistrate has committed to a Court of Session, although 
he might have tried them himvU—CutaMas. 11 BIf CR 98 

A dv boromM a "simmon, ca.e" or ".arrant cx" accordmi: to thr nature 
ar.d meatute of puo.sl.ment «h,eh the bvr attaches to the olleocc. The terms ot 
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sec. -15 of the C. P. Excise Act (V of 1915) leave no doubt that ail offences under 
secs 34 and 36 of the said Act, \\h:di are committed after the conviction of the first 
offence, have to be tried as a "warrant case” — Gayapiasad, 33 Cr.L.J. 573, 138 I.C. 
175, A I.R. 1932 Nag. Ul, 28 Ni.R. 18. 1932 Cr.C 275. 


Words referring to acts. 


Words to have same 
meaning as in Indian 
Penal Code 


(2) Words which refer to acts done 
extend also to illegal omission: and 
all words and expressions used herein, and defined in the 
Indian Penal Code, and not hereinbefore 
defined, shall be deemed to have the mean- 
ings respectively attributed to them by the 
Code. 

30. Thus, the words "force” and "criminal force” used in section 522 must be 
interpreted according to the definition given in sections 349 and 350 of the Indian 
Penal Code — Balram v, Chamiu, 2 PLT. 120; Chufoman v. Ramlat, 25 All 341; 
Hart Chand, 1919 P.R. 16. 20 Cr.L J 488. 51 I C 472; Ishan Chandra v. Dem Nath, 
27 Cal 174; Ram Chandra v. Jityendra, 25 Cal 434 (439). So also, the definition of 
the word 'Judge' given in section 19. I. P. Code would apply to the word ‘Judge’ used 
m sec 539, Cr P Cado—Ratnehandra. 5 Pat 110, 27 CrLJ. 499 (501), A.I.R. 1926 
Pat 214 


Although sub-section (2) is separated from sub-scction (1) by a full step, still 
sub-section (2) must be read as qualified by the words "unless a different intention 
appears from the subject or context" occurring m the beginning of subsection (I)— 
Caniapallt v CanlapaUt, 20 Mad 470 (474) (FB). 


5. (1) All offences under the Indian Penal Code shall bb 
Trial of offences under investigated, inquired into, tried and other- 
Penal Code. dealt with according to the provisions 

hereinafter contained. 

(2) All offences under any other law shall be investigated, 
Trial of offences against inquired into, tried, and otherwise dealt with 
other laws according to the same provisions, but subject 

to any enactment for the lime being in force, regulating the 
manner or place of investigating, inquiring into, trying or other- 
wise dealing with sucli offences. 

31. Power of High Court to punish for contempt: — The power to 
punish for contempt vested in the High Court by the Common Law of England is not 
affected by the provisions of this Code A contempt of the High Ciiurt by a Lbel 
publislied out of Court, when the Court is not sitting, is not included m the words 
' offences under the Indian Penal Code" or "offences under any other law" in sec. 5 of 
the Cr. P. Code, though the contempt may include defamation It is something more 
than mere defamation and is of a different character which the High Court can deal 
with by \irtue of its superior powers- Sutendra Nath Banerjce v. Chief Justice, 10 
Cal 109 (P.C); III re Abdul Hasan. 48 All 711 (FB). 24 ALJ 819, 97 1C. 103 
A I.R 1926 All 623i Muslim Outhak, 28 CrLJ 727 (F B ), 103 I C 775, A I.R. 1927 
I ah 610, 9 LLJ 453. 29 PLR. 291; Croun v Sayyad Habib. G Lah. 528 (SB ). 

“Otherwise dealt with”: — To ‘otherwise deal with' a case includes the act 
( f transferring a ca<e from one Court to another under sec. 52S—Basdfo v Badal 49 
All. 188, 28 CrL.J. 94. 

31A. Offence on the Itigh seas: — Tlic Presidencj- Magistrate, Bombay, 
bas authority to con\ict a person for an offence under the Indian Final Code, the 
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6aid offence having been committed in a British ^ip during her voyage on the high 
seas. The charge should be framed in reference to the Indian Penal Code, and in case 
of conviction the punishment should be awarded under that Code — Ktng-EmperoT .v. 
Chief Officer of SS. "Musbtari," 25 Bom. 636. Under sections 684 and 686 of the 
Merchant Shipping Act (57 & 58 Viet, c. 60) the Original S.de of the Calcutta High 
Court has jurisdiction to try a Nati\’e Indian seaman for murder or manslaughter 
co-mmitled on board a British vessel on the Wgh seas when he is brought to Calcutta 
under custody, notv.nthstanding that the vessel touched at tire intermediate ports in 
course of the voyage after the commission of the offence. Dissenting from the view 
expressed above by the Bombay High Court it vias further held that the offence should 
be tried and the charge framed under the English law, but the procedure at the trial 
and the sentence must be regulated by the law of India — Salimullah, 39 Cal. 487, 13 
CrL.J. 246, 14 I C 598. The Presidency Magistrate of Calcutta has jurisd.ction to 
proceed with tnal of crewmen charged with having been guilty of rioting and causing 
grievous hurt while on the high seas, although there was no evidence to show that they 
were in Calcutta on the day on which the complaint was made and they surrendered 
themselves to the Court after proclamations were issued — Legal J?fMic»ibTB»eeT v. 
Ealsalle. A.I.R. 1933 Cal 145, 60 Cal 44. 34 Cr.L.J. 631, 143 I.C. 774, 1933 Cr.C. 222. 
See also Note 4 under the head ng “High Seas." 

A subject of the State of Junaghad in Kathiawar was arrested in Bombay and 
accused of committing a serious offence on a ship belonging to a Junaghad subject on 
the high seas some eighteen rules or thereabouts from the coast of the Kanara District. 
Held that the First Class Magistrate m Kanara had no jurisdiction to deal with the 
alleged offender— P hh;o Cuni, 42 Boro. 234. 

32. Clause (2): — \Vhcre a special law (eg, the Bombay Prevention of 
Gambling Act ol 1887) has provided a special procedure for the manner or place of 
investigatiftg or inquiring into any offence under it. Us provisons roust prevail, and no 
provls.ons of the Criminal Procedure Code can apply. IVhere, however, the special 
Act is silent, the Cr. P. C. would be applicable— A’ci/an, 31 Bom. 438. 


Thus, the Gambling Act III of 1867, sec 5. prescribes a speaal procedure for 
searches under that Act, and the provisions of Chapter VII of this Code shall not 
apply thereto — Khilinda Pam, 3 Lah. 359, 23 Cr.LJ. 621. So also, under the Madras 
Akbari Act (I of 1883), an accused person has the right to a special procedure regulating 
the course of an investigation and providing for a much more elaborate inquiry than 
provided for in the Cr. P Code; and i( a Magistrate takes cognizance of an offence 


under the Madras Akbarj Act. under the proceedings of this Code, the proceedings are 
not properly instituted— A'lip^wsit’amy, 44 ML..J. 231, 24 CrLJ. 335, 17 L.W. 308 
72 I.C. 175, A I.R. 1923 Mad. 339, where it tvas observed* "The police have no right 
to flic a charge sheet or othenvise to proceed under Ch. 14, Cr. P. Ciode, in respect 
of an offence under the Abkari Act. Ch. 14 is controlled by sec. 5 (2), Cr P Code 
end this is on offence under a special law which can be investigated and tried only 
according to the provisions of Uie law." This ruling is no doubt given with reference 
to the Madras Abkari Act But the principle on which that riling based equally 
apples to the provisions of the Bombay Act (V ol n7&)~Mahomed Usman AIR. 
1933 Sind 325 (323). 35 Cr.LJ. 129. 146 I.C 419, 1933 Cr.C 1077. Under' the 
Madras Abkari Act Uie proceedings must be initiated and condutted under the elabo- 
‘ rate rules contained in the chapter and sections of the Act. For an offence against 
the Opium Act (I of 1878) the procedure which is indicated in that Act is to be 
strictly followed. Complants by private persons are not provided for in these Acts 
.nnd must be trc.ntcd as not properly Instituted— Fcr/iondo. A I R 19'’9 Mart fioi t;? 
Mad. 613. CO Ml.W. 112, 1929 MWJ4. 507. 57 Ml.J. 214 30 CrLI inn l?0 
IC. 174. 1K9 C,C. 78. Tl.a M4d„, Sal, Ac, (1889) doc, no, intend a ^ 

vroccdutc. or intend anMlnn!, riotc than a tew special addninn, to the normal nroeednre 
,1 Cr P. Codo-SadaitoBaat. A.I.K. 1931 Mai 769 (770 ) 61 M L.T 157 tf , w 
211, 133 I.C. 3S3. 32 C.IJ. 1033, 1931 AUVit. 40a. 1931 Cr C loS! o^Mad el 
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UTiere the speci 2 l lavr prescribes no spedal procedure, the procedure of the Cr. P. 
Code must be follov.ed. So, an offence under sec. 20 of the Ca’cutta Rent Act must 
be summarily inquired into under the provisions of Chapter XXII of this Code — 
Ishan V. Manmallia, 37 C L J. 293, A I.R. 1923 CaL 339 The Cr. P. Code is appli- 
cable to trial before a Magistrate of offences under the Bengal Excise Act — Upendra, 
41 Cal. 694 ( 702), 18 C.WN 485 As no rules have been framed under the Ordinance 
III of 1914, the provisions of this Coda must be followed in the trial of an offence 
under that Ordinance— S/ier S.ngft. 1916 PR. 10, 34 IC. 641, 17 CrLJ. 225 (226). 
The provisions of the Cr. P. Code are to apply so far as they are not inconsistent 
with the Ordinance (II of 1932). In case of conflict the provisions of the Ordinance 
prevail— Majid, A I.R. 1933 Cal 537, 60 Cal 652, 1933 Cr.C. 893, 145 I.C. 656, 
34 Cr.L.J. 1023. 

The Cr. P. Code is applicable to a prosecution under the Calcutta Municipal Act 
— See Sisir Kumar Milter v. Corporation of Calcutta, 30 C.W.N. 598; Uniesh Chandra 
V. Corporation of Calcutta, 42 CLJ. 231; Sew Prasad v. Corporation of Calcutta, 9 
C.^YJ'^. 18; Krishen Doyal v. Corf>oration of Calcutta, 54 Cal 532, 31 C.WN. 506. 

The offence under sec. 63 of llie Chota Nagpur Tenancy Act (VI of 1908) is an 
offence not under the I P C, but under a different Act. By reason of sec. 5 (2) of 
the Cr. P. C., it must be investigated into and tried according to the provisions of the 
Code, because there is nothing m the statute creating the crime dealing with the method 
In which investigation is to be made and the trial to be held— Angelo v. Kandan 
Wan;/ji. 41CrLJ 221 (224). 

A simultaneous conviction under the Indian Penal Code as well as under a spedal 
law for the same offence is illegal— //mssuw Alt, 5 N.WP. 49. It cannot be laid down 
as a general rule of hw that where there is a spedal law making a particular act an 
offence and providing penalties for such an offence, the general law must be held to 
be inapplicable. It is possible that the same act may be an offence under two different 
Acts, and both may be applicable simultaneously and the offender may be prosecuted 
and convicted under either Act It may. however, be conceded that where the offence 
falls strictly within the provisions of a section of a special Act and does not go be>ond 
It, it would be more appropriate to prosecute the offender and convict him under that 
special Act, rather than fall back upon a more general bw which prescribes a heavier 
penally. In such a ca^e it may be ass'jrncd that the Legislature m prescribing the 
smaller penally has cons.dcred recour.,c to tlie speaal law as the proper course — Jiiva 
Pam. 33 CcLI 309 (310), 136 Ij:. 571. MR. 1932 k\\. 59, 1932 Cr.C. 69, 1932 
ALJ 519. 

See also 45 Mad. 14 (18) quoted in Note 5 

33. “Enactment”: — A rule framed under any act (eg, Calcutta Rent Act) 
i' not an ‘enactment’ ^rlthIn the mcanin? of clause (2) of ih's eecllon—Gobardhan v. 
Doolie Chand, 48 Cal. 955, 25 CWJ^. 661, 22 CrLJ 351. 33 CL.J. 551. 



PART II. 

CONSTITUTION AND POWERS OF CRIMINAL COURTS 
AND OFFICES. 

CHAPTER II. 

Oi^ TiiK Constitution of Criminal Courts and Offices. 

A. — Classes of Criminal Courts. ' 

6. Besides the High Courts and the Courts constituted 
Classes of Criminal Under any law other than this Code for the 
Courts. time being in force, there shall be five 

classes of Criminal Courts in British India, namely; — 

I.— Courts of Session: 

II. — Presidency Magistrates: 

III. — Magistrates of the first class: 

IV. — Magistrates of the second class: 

V. — Magistrates of the third class. 

33A. High Court: — See Notes under sec. A, cl. (j) of this Act. Sec. 6, 
Cr. P. C, says that besides the Hish Courts there shall be hve classes of Criminal 
Courts in British India Ic is obvious that these five Courts are inferior criminal 
Courts qua the High Court so far as sec. 435, Cr. P. C. Is concerned — Municipal Board, 
Benares v. Ram Sahal, A.IR. 1933 AIL 281, 34 CrLJ. 1105, 145 IC 9S9, 1933 A.L.J. 


CoutI of Session-— Under see. 9, cl. (3), Cr. P. C, Additional Sessions Judges and 
Assistant Sessions Judges may be appointed by the Local Government to exercise juris- 
diction in Courts of Session. 

The High Court exercising Original Criminal Jurisdiction is not a Court of Sesslorr 
T\ithin the meaning of the Code of Criminal Procedure. Under sec. 6 of the Cr. P. 
Code, Courts of Session belong to a class of Courts different from the High Courts— 
Ilarendra Chandra Chakravarly, 51 Cal 980 (982), A I.R. 1925 Cal 381, 26 Cr.L.J. 385, 
29 C.WJ^. 381, 84 I.C. 929} Sukttmar Mojumdar v. Emp., A.I.R. 1932 Cal. 867 59 Cal' 
1218, 1932 Cr.C 891. 34 Cr.L J. 107, 140 I.C 891. 

34. Magistrate: — Court For the sake of brevity the Code uses the terms 
•'Court” and “MagistnUe" generally, If not always, as convertible terms— C/orite v. 
Brajcndra Khhore Roy Chotvdhuiy. 39 Cal 953 (905) 16 C.W.N 865 13 CrLJ 693' 
16 I.C 501. 16 C.LJ. 231. 10 ALJ, 193. 14 BomLR. 717, 23 M.LJ. 32 39* I A 
(163 (P.C) The term “Magistrate” shall include every person exercising all or any 
of the powers of a Magistrate under the Code of Criminal Procedure for the time 
being in force. X'tde see. 3. cl (31) of the General Clauses Act (X of 1897). 'There U 
no definition of this term in the Cr. P. C 


A MjEKtralc a, sarfi i. nal a Court units, ht is acliuE in a judicial capaeiK- 
Chitr V tlwirridra Ktihar. 36 Cal 433. A Macisiratc takinj coEnisance ol a case 
under VC. 1 15 is a '-Criminal Court” uithin lire ineaninE of the Code It is a Court 
rluch is constituted under sec. C ol the Art, and bound to administer 'the late relatine 
to cnminal procs-dure as prescribed by the Code-Iolil v. Sma 28 Cal 7no 17131 
The Court of a Police P.stel is not a Criminal Court uithin the munciation mntained 
m Ibi, rtctmn-O.E. v. Reuim. Ratanhl 317, 4 Bom 417, A village Panchajal 
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constituted under U. P. Act VI of 1920 is a Criimnal Court within the meaning of 
Chap- II of the Cr. P. Code — Basdeo v. Badal, 49 All. 188, 28 Cr L J. 94; KamalaPati, 
48 All. 23, 27 Cr.L.J. 19. Contra— Sor Narain v Sflr/H, 46 All. 167, 23 CrLJ. 1390. 
But see Badri Nath v. Sheophal in Note 35B, 

35. Presidency Magistrate: — The term "Presidencj Magistrate” would not 
be ordinanly included in the words “District Magistrate" or “Magistrate of the first 
class” because sections 10 and 12 of the Code show that the Distnct Magistrate and 
Magistrates of the first class are appointed only in districts outside the Presidency-towns 
— Chota SingA, 32 Mad. 303. But the term “Magistrate of the first class” used 
in sec. Ill of the Emigration Act (XX of 1883) means a Magistrate appointed to 
exercise the highest magisterial powers, and includes a Presidency Magistrate — Jeevanjt, 
31 Bom. 611 s Haji Shaikh Mahomtd, 32 Bom 10 This section differentiates "Presi- 
dency Magistrates” from “Magistrates of the first class," and section 10 defines who a 
"District Magistrate" Is There is nothing to prarent a Presidency Magistrate from 
examining a witness within his junsdiction at some other place than the Court house — 
Sremwffy Hem Kitmari Dasee v. Q. E., 1 C.WJ4 333, 24 Cal 551. 

When the Code itself confers certain powers on an ordinary Presidency Magistrate, 
any one appointed to be or declared as such, can exercise those powers, unless those 
powers are restricted or curtailed, at the time of the appointment or declaration. By 
%’irtue of sec. 31, Madras City Police Act (III of 1888), the provisions of sec. 523, Cr. 
P. Code have to be applied as far as practicable, to all properly seised or taken charge 
of by the police. In his capacity as a Preridency Magistrate the Commissioner of 
Police can exercise the power under see. 523 of the <^de, in Uie absence of any (?ovem> 
ment order, stating that he shall not exercise such a power— Devidan SoioeaT v. /anaki 
Awmef. AI.R. 1932 Mad. 428, 1932 M.WJJ. 106, 62 M.LJ. 632, 35 ML.W. 625, 1932 
Cr.C. 409, 138 I.C. 126, 33 Cr.L.J. 539. 

35A. District Magistrate:— The, Code does not recognise any Court otJicr 
than the 5 classes mentioned in this section. A District Magistrate’s Court is. for the 
purposes of an ordinary criminal trial, the Court of Magistrate of the first class. 
Therefore when a Magistrate vested with the first class powers began to try a case 
against the accused while he was officiating as the Distnct Magistrate, he has jurisdic- 
tion to continue and conclude the trial even after he ceased to be the District 
Magistrate— Syrd Sajjad, 3 ALJ. 825. 4 CrLJ. 140, 1906 A.W.N. 201. A District 
Magistrate as such is not a Court and is only a first class Magistrate who exercises 
special powers with which he is invested either by the Cr. P. Code or by the Local 
Government. His Court is that of a Magistrate, first class, and appeals from the 
appealable sentence of his Court lie to the Court of Session— Pi/a/al v. Emp., 30 Cr.L J. 
550, 116 I C 77. A.I.R. 1929 Nag 97. 25 NX.R. 1 (F.B.). So also, the Sub-divisional 
Magistrate is not entered as being one of the fix*e classes of criminal Courts. Such 
Magistrate may be counted as a Magistrate of the first (or second) class— CfiAa/i v. 
Khacheru, 42 AH. 649 (654), 18 A.L.J. 758, 21 Cr.L J. 746, 58 IC. 250. 

The terms "Deputy Magistrate”, "General Deputy Magistrate" are unknown to this 
Code, and should not be used— Sarffl«a»icf<i. 23 M.L.J. 670, 13 Cr.L.J. 850 (852), 12 
ML.T. 601, 17 IC. 785. 

35B. Constituted under any law: — ^This secuon appears to recognize that 
besides the High Court and the fK'e classes of Criminal Courts constituted by the Code, 
there may be other Courts constituted under other laws, meaning picsumably other 
Courts liaving jurisdiction to try criminal offences — Coberdhene v. DaoUckand, 48 CaL 
955 ( 982), 33 CLJ. 551, 25 C.Wj; 661..22 CriJ. 3>t. 61 IC. 220. A Municipal 
Maffistrate appointed to deal with offences against the Calcutta Municipal Act (III of 
1923) is a Court constituted under a law other than the Code for the time being in 
force, and comes within this section— ifmji Capa! v. Cotpcraiion ef Cclailia S'* Ca’ 
962 ( 969). 29 CW-N. 893, 90 I.C. 317, A.IJL 1925 Cal. 1251. But a Panch 3 >'^t u. 
Chapter VI of the U. P. Village Panchaj-at Act (M of 1920) is not a Owrt ‘con 
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under any law other than this Code' flS defined under this section— B<jdn Sath v. 
Sheophal, AI.R. 1939 Oudh 143 (144), 1939 O.WJ^. 231. 1939 O.L.R. 120, 180 I C. 
142, 1939 A.W.R (C.C.) 54, 40 Cr.LJ. 338. 14 Luck. 592. 11-R.O. 240, 1939 OA. 259. 
1939 A.Cr.C. 44. But sec Basdeo v. Badal in Note 34, 


B. — Territorial Divisions. 


7. (1) Every province (excluding the presidency-town) 

Sessions divisions and shall be a sessions division, or shall consist 
districts. of sessions divisions; and every sessions 

division shall, for the purposes of this Code, be a district, or 
consist of districts. 


(2) The Provincial Government may 
alter the limits or tbe number of such 
divisions and districts. 

(3) The sessions divisions and districts existing when this 
Code comes into force shall be sessions divi- 
sions and districts respectively unless and 
until they arc so altered. 

(4) Every prcsidcncy-town shall, for the 
purposes of this Code, be deemed to be a 
district. 


power to alter divisions 
and distncta. 


Existing divisions and 
•districts mamtained till 
altered. 


Presidency-towns to be 
deemed districts. 


Amendment: —The words "Provinoal Government" have been substituted for the 
words "Local Government" m this section by sec 4 ol the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


36. Dwaion, District:— -The word 'district' in this section does not mean a 
revenue district, but a district for the purposes of criminal administration. And a 
sessions division shall be the equivalent of one such district or a number of such districts. 
By Notifications nos. 175 and 177 of the Local Government, dated the 22nd June 1921, 
there have been constituted a Sessions Divis>on of West Tanjore and a Sessions Divis’on 
cf East Tanjore. Before these Notifications there was one Tanjore Sessions Division, 
and it was also Tanjore District for crimnal administration. The Government not 
having declared that each Sessions Division should consist of more than one district, the 
effect of the Notification is that we have got East Tanjore Sessions Divison and East 
Tanjore District, as also West Tanjore Sessions Division and West Tanjore District 
(though for revenue purposes, there is only one District of Tanjore, having only one 
officer at its head who is the Collector of Tanjore). The notification is not ultra vires, 
having regard to sub-sec. (1) of this section— Awmirga. 54 Mad. 943 (FB) 61MLj' 
265, 32 Cr.L.J. 1095 (1096, 1097), 1931 CrC 937, A district has a d fferent’ conception 
from that of a division, though a division may be equivalent to a district. It need not 
necessarily be so. for it may conrist of a number of districts The conception underlying 
a diinsion is that a Sessions Judge is presiding over a divis,on (sec. 9) • the conception 
underlying a district is that there is a District Magistrate for each Dikrict (sec. 10). 
So, a Sessions Division is not identical with a district, though territorially one may be 
equivalent to a Distr-ct — Arumuia, supra 


36A. Local Goverament may alter, etc.:— This section assumes the 
existence of S 2 ss=ons Divisions in every part of British India, but it does not /-intemplate 
the crealiort of such division by the Local Governments, which can only alte* the limits 
or number of such divisions under sub-sec (2) of this section-A/ongo/ Tekchand 10 
Bom m (282). The word “district" as used in this section and in other sections of' the 
Code IS a distr.ct for the purposes of cnnmial administration The object of cl (1) of 
this section is not to enable the Local Government to constitute Sessions p.Vrions out of 
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districts but to lay down a rule govenung the relation between Sessions Divisions and 
Pistncts ; that is, a Sessions Division shall not amast of half a district rr even one and 
a half districts, but sha’l consist of one district or of a plurality of vhole districts — 
Arumugha Solagan, A.I.R. 1931 Mad. 697, 54 Mad. 943, 134 I C 51, 52 Cr.L J. 1095, 
1931 M.W.N. 161, 34 L.W. 201. 1931 Ci.C. 937, 61 MLJ 265 (F.B.). 

• 37. Sessions Division: — Instances : — Cachar is a Sessions Division of Assam 
(see Assam Gazette, 1874, page 3). Daijeehng is induded within the D najpore Division 
The District and Tovvn of Rangoon are two Sessions Divisions for the purposes of this 
Code (see Gazette of India, 1784, p 62}. The Canjam Collectorate consists of two 
Sessions Divisions, one consisting of the Agency District, and the other of the Non- 
Agency Tracts — Sadananda, 23 MLJ. 670, 13 Cr.LJ. 850. The Districts of North 
and South Malabar are two Sessions Divirions m the Malabar Distnct — Valia Amtilu, 
30 Mad 136, 16 M L J. 444, 4 Cr.LJ. 443. 

8. (T) The Provincial Government may divide any district 

Power to divide dis- outside the presidencv-towns into sub- 
tricts into suh-divis'ons divisions, or make any portion of any such 
district a sub-division, and may alter the limits of any sub- 
division. 

(2) All existing sub-divisions which are now usually put 
Existing sub-divisions under the charge of a Magistrate shall be 
tnaintamei deemed to have been made under this Code. 

Amendment: — The words “Provincial Government’' have been substituted for 
the words "Local Government’’ in this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


C. — Courts and Offices outside the presidency-towns. 

9. (1) The Provincial Government shall establish a Court 
^ . of Sessions for every sessions division, and 

appoint a Judge of such Court. 

(2) The Provincial Government may, by general or special 
order in the Official Gazette, direct at what place or places the 
Court of Session shall hold its sitting; hut, until such order is 
made, the Courts of Session shall hold their sittings as hcrebefore. 


(3) The Provincial Government may also appoint Addi- 
tional Sessions Judges and Assistant Sessions Judges to exercise 
jurisdiction in one or more such Courts. 

(4) A Sessions fudge of one sessions division may be 
appointed by the Provincial Government to be also an Additional 
Sessions Judge of another division, and in such case he may sit 
lor the disposal of cases at such place or places in cither division 
as the Provincial Government may direct. 

(5) All Courts of Session existing when this Code comes 
into force shall be deemed to have been established under this Act. 


Amendment: — The words “Provincial Govxmmenl" have been substituted for 
“Local Government” in this section by sec. 4 of the GovTiruaent of Inda (Adaptation 
ol Indian Laws) Order, 1937. 


38. Sub-rection (1) : — The High Court exercising original criminal jurisdiction 
is not a ‘Court of Session* within the meaning of this Code. A Cc-zit of Session is 
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established in the mofussil in every Sesdons Division, and belongs to a class ol Courts 
different from the High Courts— Warendra. 51 Cal. 9S0 (9S2>, 29 C.W.N. 384, 26 
CrL.J. 385, A.I.R. 1925 Cal 384. 84 I C 929 Sec also Sukumar Majumdar v. Emp, 
A.l.R. 1932 Cal 867. 59 Cal. 1248, 1932 Cr.C. 891, 34 Cr.L J. 107, 140 I C. 891. 

Under sec. 20 of the Aden Courts Act (Bom Act II of 1864), the fitsidenl of Aden 
is not a Court of Session, but is a persona designate invested with the powers of a Court 
of Session except as in that Act otherwise provided. The powers of the Court of Session 
conferred on the Resident are not wholly such as are defined in the Cr. R. Code, but 
only such as are specially provided in Act II of 1864— Ro&erf ComUv, 29 Bom 575, 
7 Bom L.R. 104. 

Su^'teetton (2) t— H the Local Oovemment directs a particular place of sitting of 
any Court of Session, the High Court cannot alter the place of sitting ; but it can, under 
sea 626, change the venue of trial of any case from any one of these places to 
another, both notified under sec. B^takslman, 55 Bom 576, 33 BomL.R. 675, 32 Cr.L.J. 
1147 (1148), A.T.R 1931 Bom 313, 13l 1C 347. 1931 Cr.C. 569. 

Sub-section (3): — The appointment of an Additional Sessions Judge docs not 
constitute an additional Sessions Court There can be only one Judge cf such Sessions 
Court. If an Additional Sesaons Judge is appointed, he tan try only such cases as the 
Local Government directs or as the Sessions Judge makes over to him — Kunjan. 1 M.LJ. 
397 (440) (F.B ). There is only one Court of Session, though It consists of a number of 
Judges (I'lr . Sessions Judge, Additional Sessions Judge, etc ). It is not correct to spea)c 
cf the ‘'Court of the Sessions Judge*’ or the "Court of the Additional Sessions Judge.** 
Therefore, if an offence is committed before the Additional Sessions Judge, the complaint 
under sec. 476 may be made by the Sessions Judge, because they are Judges of the same 
Court of Session— 7//atwffa/i. 58 Cal 1117, 35 CWN. 400, 32 Cr.L.J. 842 (843), A.I.R. 
1931 Cal 100 But a different view seems to have been taken by Ratkar, J., in 
Lakshtnan, supra, where he observes ‘T think, therefore, that the Additional Sessions 
Judge and the Assistant Sessions Judge appointed under sec. 9 (3), though exerasing 
iiiiisdicUon as a Sessions Court, are, wlule exercising ih«r functions in respect of 
particular cases which have been made over to them, different Courts to the Ses^ons 
Judge who has been appointed under sec 9 (1) Criminal P C. The Assistent 

Sessions Judge, the Additional Sessions Judge, and the Sessions Judge exercise co- 
ordinate or equal jurisdiction of a Sesaons Court within the limits cf the authority 
conferred on them by the Code, and are nevertheless different Courts each subordinate 
to the High Court” 

A Sessions Judge has jonsdiction only within his dii-ision— SAanrnwgam Chetty V- 
EenmPpa Mudaly, 29 Mai 137. 


10 . (1) In every district outside the presidency-towns, the 
BhtrictMwtou Provmcml Government shall appoint a 
Magistrate of the first class who shall be 
called the District Magistrate. 

. (2) The Pyovijicial Govenmciit may appoint any Magistrate 
of the first class to be an Additional District Alagistrate * 
and such Additional District Magistrate shall have all or any of 
the powers of a District Magistrate under this Code or wider 
any other law for the time being in force as the Provincial 
Government may direct. 

(3) For the purposes of sections 192 subsection (1) 407 
snb-sectwn (2), and 528 sub-sections (2) and (3), such Addi- 
tional D, strict Mogistrate shall be denned to be subordinate to 
the District Magistrate, 
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39. Change: In sub-section (2), the italicised words have been added, and 

the words “for a period not exceeding six months” have been omitted, b> sec. 2 of the 
Cr. P. Code Amendment Act (XVIII of 1923). 

Sub-section (3) has also been newly added by the same Amendment Act. Prior 
to this amendment, the Code did not define the relation between a District Magistrate 
and an Additional District Magistrate Section 12 also did not make an Additional 
District Magistrate subordinate to a District Magistrate, and therefore the latter had 
no power under sec. 528 to transfer a case from a Sub-divisional Magistrate to the 
Additional District Magistrate — Piakas Chunder, 34 Cal. 918. This case is no longer 
good law, because under sub-section (3), newly enacted, the Distnct Magistrate has 
been expressly empowered to transfer cases under sec. 528 to the Additional District 
Magistrate. 

The words "Provincial Government” have been substituted for the words “Local 
Government” in this section by sec. 4 of the Government of India (Adaptation of Indian 
Laws) Order, 1937. 

40. District Magistrate: — A District Magistrate is appointed in a district 
outside the Presidency-to\vns Therefore a Presidency Magistrate is not included in the 
term 'Distnct Magistrate ’ — Chota Singh, 32 Mad 303. 

A District Magistrate is subordinate to the Sessions Judge and cannot disregard 
the order of the latter — Tun Ltn, 5 L B R. 49, 2 I.C. 541, 10 Cr L J 77. 

This section directs that a District Magistrate shall be appointed for every district, 
but It does not say that cne officer should not be appointed District Magistrate for two 
distncts — Atumuga, 54 Mad. 943 32 Cr.LJ 1095 (1097), 61 ML.J. 265 (F.B). 

Because the Distnct Magistrate has been invested with certain powers under this 
section, it does not follow that he has not other powers which are not contemplated 
by the Criminal Procedure Code. He is in addition the Collector of the district. He 
is also the District Officer and m those capaaues he has to perform many functions 
which are not covered by the Criminal Procedure Code — Bejoy Krtskna v. Shyam 
Naram. Al.R. 1940 Cal. 30 (31). 

Dislfkt ^fagtsttate and first class Atagislrate — W'here a tnal was commenced by 
an officiating District Magistrate, and before its close, the officer reverted to his onginal 
position as first class Magistrate of the district, in which capacity also he had jurisdic- 
tion over the offence, it was held that he had jurisdiction to continue the trial This 
Code does not recognise any particular Court as that of the District Magistrate but only 
Courts of First, Second and Third Class Magistrates— Syed Sajiad Husain, 3 A.L J 825, 

4 CrLJ 140, 1906 A.WN 201. 

An Additional Distnct Magistrate is invested by the Local Government by wrtue 
of the powers conferred upon it by sec 10 (2), Cr P Code, with the powers of a Court 
of Revision and is, therefore, competent when disposing of a case by snrtue of those 
powers to make any consequential order as to the disposal of property— A’agappon v. 
Ramaram, 31 CrL.J. 1085, 126 IC. 594, AIR. 1930 hlad. 769, But see Maria Pillat 
V. Copolakrishna Iyer, 1928 MWJ4 633, where a contrary view seems to have been 
taken. This view was not approved m Abdur Rahman Kully v Emp , infra 

Tliere is no difficulty in reading see 8, Sarda Act (Child Marnage Restraint Act, 
XIX of 1929) with sec. 10 (2), Cr P. C, and holding that an Additional Distnct 
Magistrate who has been given all the powers of the Distnct Magistrate is empowered 
to tr>' a case under the Sarda Act also — Abdur Rahman Kully v Emp., A.I R. 1937 
Mad 637. (1937) 1 MLJ 498, 1937 M WN 321. 45 .ML.W 435, 1937 M Cr. C. 114. 
169 I.C. 71. 38 CrLJ. 664, ILR 1937 Mad. 1034 

It does not mean that the District Magistrate referred to in rub-sec. (1) is a 
dilTerent functionary from the Distnct Magistrate referred to in sub-sec. (2). In Part 

5 of Sch III, Cr. P. Code, the ordinary powers of a Distort Magistrate ha%e been 
specified and those powers include “power to tender pardon to an accomplice at any 
stage of a case" under set 339, Cr. P. C Consequently sub-set (2) of set 10 refen 
to the powers of a District Magistrate esadently using the term in a general sense, 

Cr. 4 
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and the mere fact that in sub-sec. (1), the article ‘the’ has been used before the words 
■■District Magistrate” does not alter the atuation in any manner. The Additional 
District Magistrate is, therefore, in his o^vn right empowered under the law to tender 
a pardon to the accused — Amar Shtgh, 40 Cr.LJ. 543 (544), 181 l.C. 509, A.I.R. 1938 
Lah. 796. 40 P.L.R. 758, I.L.R. 1939 Lah. 38, 


11. Whenever, in consequence of the office of a District 
. Magistrate becoming vacant, any officer 

tucceSmlto vSiMin succeeds temporarily to the chief executive 
office of District Magis- administration of the district, such' officer 
shall, pending the orders of the Proznncial 
Government, exercise all the powers and perform all the duties 
respectively conferred and imposed by this Code on the District 
Magistrate. 

Amendment: — The words "Provincial Goscmmeni’' have been substituted for 
the words "Local Government" in this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

40A. An officer absent on casual leave is not treated as absent from duty. IVhile 
such officer is on casual leave, the next senior officer remains in charge of the current 
duties There is no \'aeancy and no temporary succession within the meaning of this 
section, when a Sub-divisional Magistrate is temporarily looking after the current 
duties of a District Magistrate absent on casual leave on account of illness, and when 
there is no order appointing him to officiate as District Magistrate — Achkaibar, 24 O.C. 
2S5, 22 Cr.LJ. 713, 63 I C. 873. 


12. (I) The Provincial Government may appoint as many 

persons as it thinks fit, besides the District 
SubordmateMas.3lr.tes, Magistrates of the first, 

second or third class in any district outside the presidency-towns; 
and the Provincial Government, or the District Magistrate subject 
Local limits of their to the control of the Provincial Government, 
jurisdiction. may, from time to time, define local areas 

within which such persons may exercise all or any of the powers 
with which they may respectively be invested under this Code. 

(2) Except as otherwise provided by such definition, the 
jurisdiction and powers of such persons shall extend throughout 
such district. 


Amendment: — ^Thc words "Provmdal Govemraent’' have been substituted for 
'the words "Local Government” in tWs section by sec. 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


41. Magistrate: — A Cantonment Magistrate is a Magistrate appointed under 
this section — Maula Buksh, 1879 P.R. 1. 


42. Local area: — Although the expression "local area” includes a sessions 
division, district or sub-division {Punaideo v. Sam Sarup, 2 C.\VJ4. 577 25 Cal 858) 
still it appears sufficiently clear that the Legislature did not contemplate the exerdse 
of jurisdiction by any Magistrate outside the tmits of an area called a ‘District in 
• sehich he might be appointed by the Local Govemmem-Sgo/* Fakrudrn 9 Bom 40 
. (45). A Sab-divisional Magistrate who has had his jurisdiction defined within a 
sub-divioon or local area in the distrrrt by order of the District Magistrate, cannot 
u,ke.cogn« of a matter outside such kical area-&„; BeUci v. U„ua. 19 A,L.J. 
, la, 59 l.C. 5 j 4, 22 Cr.LJ. 122. But ..here a notification, appointing a Magistrate, 
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.'did 'not'spcdfy any local area within which he was to exernse jurisdiction, but conferred 
on him power to try "all such cases as ndght be instituted in his Court,” it was held 
that the notification by necessary impbcation conferred jurisdiction throughout the 
province— iafcAmi Chand. 24 P.R 1901, 96 PLR 1901. 

But a Magistrate having j'unsdiction within a district cannot record a confession 
in a place outside British India (e £ , In a Native State) although the ofience in respect 
of which the confession is made has been committed within that district — Nahar Singh, 
19 ALJ. 355, 22 Cr.L.J. 567 

43. Jurisdiction extends throughout district: — Unless the powers of 
a Magistrate have been restncted to a certam local area, he has junsdiction over the 
' entire district — Saiat Chandra v. Btpin, 6 C W N 552, 29 Cal 389 ; Hiranand, 10 
CW.N. 1095 (1098), 4 Cr.LJ. 228; Achhaibar Singh, 24 OC 255, 63 I.C. 873, 22 
CrL J 713 ; therefore a Magistrate appointed for a whole district, but put in charge 
of a particular taluk or sub-division tmly, is not without junsdistion, if he inquires 
irto or tries a case in another taluk or sub-divtsion of the same district — Jamshedjt, 
Ratanlal 177; Rameshwar, 1 P LT. 632, K I C. 593, 21 Cr.LJ 321; Ghulam Hussain 
V Sajauid Shah, A.IR. 1933 L^h 143. 1933 Cr.C 241, 34 P.LR. 365, 142 IC. 430; 
Yaqub v. Appaswamt, 25 CrLJ 556, 81 IC 44, AIR 1925 Nag. 140 But a 
Magistrate to whom the District Magistrate has allotted a particular area can take 
cognizance of offences committed only m that area — Kunj Behan Lai v. Lama, AIR. 
1921 All 123, 59 I a 554, 19 ALJ 72, 22 CrLJ 122 ;Khub Chand V. Emp, 29 
CrLJ 124, 106 IC 716, AIR, 1927 All. 791; Mahangu Lot v Emp, AIR. 1935 
Pat. 131, 154 IC 873, 1 BR. 356, 7 RP 498, 35 CrLJ 580, 16 I’L.T, 347, 1935 
Cr.C 331; Sycd Ah v Emp, 39 CrL.J. 810, 176 IC 784, 11 RN 79, A I R 1938 
Nag 448. ^Vhe^e the Distnct Magistrate transferred a caM under sec 145, Cr P. Code 
from the file of one Sub-dtvisional Magistrate to the file of another Sub-divisional 
Magistrate vested with 1st class powers who drew up fresh proceedings under sec. 145 
in respect of lands included m the previous proceedings and also otlier lands not within 
his sub-division and not included in the previous proceedings, held that he had juris- 
diction to do so — Rameshu'ar v Baijnath, 37 CrLJ 55, 159 IC 12. AIR 1935 
Pat. 436, 16 PL.T. 576, 1935 CrC 1107, distmguislung Cltellapathi v. Subba, 32 
Mad 241, 114 IC 625, A.I R. 1928 Mad. 123, 30 CrLJ 340, 55 MLJ 693, 28 
.MLW 654, 1928 MWN 921 

A Magistrate stationed at the Sudder of a district has jurisdiction, in the matter 
of proceedings under sec 107, m respect of a breach of peace in a sub-division of the 
district — Colam Rahaman V Kaltpada. 36 C.W.N 795 ( 797), 33 Cr.LJ 858, 139 I.C. 
850, 59 Cal 1484, 1932 Cr C 888, Ind Rul 1932 Cal 663 A contrary view seems to 
have been taken in Syed A!: v Emp, supra 

The mere definition of areas cannot be taken as a provision excluding jurisdiction 
of the rest of the district, for if it did, sub-sec (2), sec 12. would be meaningless. 
The sub-section dearly requires some provision excluding junsdiction m tlie rest of the 
district, which is either express or must be inferred by necessary’ implication — CutabTao 
Laxmanrao Changude v Emp, 37 CrLJ 514, 162 IC. 207, AIR. 1935 Bom 409, 
37 Bom.LR. 745, 1935 CrC. 1113, dissenting from Kunj Dehart Lai v Laniia, supra. 
This view seems to be in agreement with the view taken m Golam Rahatrait v Kahpada, 
supra 

44. Effect of transfer: — Since the junsdiction of a Magistrate extends 
throughout the district, the transfer of a Magistrate from one local area to another 
local area in the same district does net oust hts jurisdict’on over the former area — 
Karuppana v Ahobalatnalam, 22 Mad 47, 2 Weir 430 Cases on the file of one 
Magistrate in a distnct do not automatical!) pass to his successor in the local area, 
merely because the former has been transferred to another local area in the same 
district. The former Magistrate can retain the case on his file even after he is transferred 
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to another local area in the district, and can pass order in the case— il/iV/tcni. 34 AIL 
203, 9 A L.J. 448, 13 Cr.L J. 203, 14 I C. 103 ; Chhoti v, Khachetu, 42 All. 649 (654). 

-But when a Magistrate ia transferred to another dtstrict, his jurisdiction over the 
district in which he was originally appointed ceases as soon as he is relieved by his 
successor, and therefore a judgment passed after, though on the same day as, he was 
■ relieved by his successor, was held to be without junsdiction— dnaBd Sarup, 3 All. 
563 j Baltvanl v. Krishen, 19 All. 114 ; Baishnah Ckaran v. Amin AH, SO CaL 664, 38 
C.LJ. 202, 24 Cr.Lj. 489, 18 Cr.LJ. 10, 36 I.C 842. 

Concurretit jurisdiction Where there is a concurrent jurisdiction and one Court 
has taken up the case, the jurisdiction of the other Court is not ousted by the first 
Court, taking seizin of the case. Of course where one Court had arrived at a conclu- 
sion and delivered a judgment it would be open to the accused to plead autrejats 
convict or autrefois acquit but that is a diflercnt question altogether from holding 
that the proceedings in one or other in the Courts are coram non judice — Dhanwanlri 
V. Emp., AI.R. 1933 Lah. 852. 34 P.LR. 672, 1933 Cr.C. 1108, 35 Cr.L.J. 171. 

44A. Magisterial Powers: — No recommendation shall be made for the 
grant of magisterial powers or of enhanced magisterial powers to, or the withdrawal 
of any rrogisteiial powers from, any person save aittr consultation with the District 
Magistrate of the district m which he is working, or wjth the Chief Presidency 
Magistrate, as the case rnay be. Vide sec. 256 of the Government of India Act, 1935 
(26 Geo. 5). 


13. (1) The Provincial Government may place any Magis- 
Power to put Magiv Or Second class in charge 

trate in charge of sub- of a sub-division, and relieve him of the 
charge as occasion requires. 

(2) Such Magistrate shall be called Sub-divisional Magis- 
trate. 

(3) The Provincial Government may 
Delegation of powers to delegate its powers under this section to the 
a.,., a Magistrate. 


Amendment: — ^The words “Provincial Government” have been substituted for 
the words "LocaJ Government" in this section by sec. 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


Sub-section (3)s — Under sub-sea(l) of this section the Local Government 
(now Provincial Government) may place any Magistrate of the first or second class in 
charge of a Sub-division, and relieve him of the diarge as occasion requires, and under 
sub-sec (3), this power may be delegated to the Distnct Magistrate It appears that 
there is a notification of 1873 which was published in the Calcutta Gazette delegating 
to District Magistrates the powers of the Local Government under sub-sec. (1). It is 
competent, therefore, for the District Magistrate to appoint any Magistrate of the 
first or second class as a Sub-divisional Magistrate on a particular date or dates or 
for a particular period. This he may do without relieving the permanent incumbent 
)Vhen there is a standing order of the District Magistrate that when the S D O is 
away on tour, the second officer is to cany on the work of lus general file it memis 
that there is an appointment, but that the appointment is limited only to a’ particular 
kind oI work and a particular occasion Hiere is nothing m sec 13 Cr P C to 
prevent such a limited appointment beine made The fact that the second officer is 
to tmnsact the huTOss on the tde of the S D. 0., cannot divest him of his 

mnsdichon as second officer, so aetmE, he acts in addition to his oven duties 

; as second officer— RomferiiJinj Smha v. Bmp.. 42 C.W.N. 246 (2491 174 1C 513 
39 CriJ. 417, 10 R.C. 693, A-I.R- 1938 CaL 195. ’ ^ ^ ’ 
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14 . (1) The Provincial Government may confer upon any 

_ . , , person all or any of the powers conferred 

pea agistrates. conferrable by or under this Code on a 

Magistrate of the first, second, or third class in respect to parti- 
cular cases or to a particular class or particular classes of cases, 
or in regard to cases generally, in any local area outside the 
presidency-towns. 

(2) , Such ^^Iagistrates shall be called Special Magistrates, 
and shall be appointed for such terra as the Provincial Govern- 
ment may by general or special order direct. 

(3) The Provincial Government may delegate, with such 
limitations as it thinks fit, to any officer under its control, the 
power conferred by sub-section (1). 

(4) No powers shall be conferred under this section on any 
police officer below the grade of Assistant District Superintendent, 
and no powers shall be conferred on a police officer except so far 
as may be necessary for preserving the peace, preventing crime, 
and detecting, apprehending, and detaining offenders in order to 
their being brought before a Magistrate, and for the performance 
by the officer of any other duties imposed upon him by any law 
for the time being in force. 

Amendment'. — ^The words “Provincial Government” have been substituted for 
the words “Local Govemment” m this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937 • 

45. “Any local area”:^ — ^The words ‘any local area’ can be extended to cover, 
if necessary, a whole province j therefore, where the Local Government, by Notification, 
appointed a Special Magistrate under this section with all the pow-ers of a first class 
Magistrate in regard to cases generally 'throughout the Punjab', it was held that the 
appointment was not ultra vtres — Htralat, 7 P.R. 1918, 19 CrLJ. 310, 44 I.C. 326j 
Lakhmi Chand, 24 PR. 1901. 

The connotation of a Special Magistrate under this Code is that he should have 
(1) specified powers conferrable on a Magistrate by the Local Government ; (2) a local 
area within which to exercise those powers ; and (3) junsdiction to try particular cases 
or classes of cases generally. Each of the above ingredients enters into the conception 
of a Special Magistrate, but the last is a \-anable element and does not necessarily 
require specific mention If nothing is said about the cases* to be tried, it wiU be under- 
stood that all cases triable by law by a Magistrate invested with the powers of a Special 
Magistrate may be tried by him. But the powers and the local area must be defined — 
Lakhmi Chand. 24 PR 1901, 96 PLR. 1901. 

Case: — If a Special Magistrate is appwnted under sec. 14 to try a particular 
'case', against a certain person, the ‘case’ would cover all the eharifs which are laid 
against that person — Jehavgir, 29 BomLR 996, AI.R 1927 Bom. 501, 28 CrLJ. 1012 
(1013). The word 'case' is comprehensive enough to include all the offences which 
come to bght during the investigation of the case which the Special Magistrate was 
originally empowered to try — Bhal, 33 BomLR. 1192, 33 Cr.LJ. 68 (70), 134 IC 
1230, A I R. 1931 Bom. 517. 

MTiere the Local Government only empowered the Judge to try cases under secs. 
121, 121-A, 122 and 396, I. P. C., it cannot be (wesumed from this that it was intended 
that an offence under set 393, 1. P. C, when no murder was commiued, was to be tried 
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under this special procedure— Nga Aunt Po v. ,Emp., A I.R. 1933 ’Rang.’ 116, 34 Cr.L.J. 
929, 145 I.C. 251, 1933 Cr.C 641. 

Appeal: Appeals (rom the orders ol a Special Magistrate would lie to the 

Sessions Judge within the local limits of whose jurisdiction the Magistrate was in any 
particular case holding his Court — Ilijtdal, 7 P.R. 1918, 19 Cr.L.J. 310, 44 I C. 326. 


• * 15. ( 1 ), The FrowHCJfli may direct any two or 

_ , more Magistrates in any place outside the 

en es o agis ra es. pj-esjjency-towns to sit together as a Bench, 
and may by order invest such Bench with any of the' powers 
conferred or conferrable by or under this Code on a Magistrate 
of the first, second, or third class, and direct it to exercise such 
powers in such cases, or such classes of cases only, and within 
such local limits, as the Provincial Government thinks fit. 

(2) Except as otherwise provided by any order under this' 
' Powm exeicisable by scctioti, every such Bench shall have the 
Bench in absence of powcrs Conferred by this Code on a Magis- 
speciai direction. highest class to which any one. 

of its members, who is present taking part in the proceedings as 
a member of the Bench, belongs, and, as far as practicable shalli 
for the purposes of this Code, be deemed to be a Magistrate of 
such class.* 


See Notes under sec. 350A 

Amendment; — The words “Provincial Government” have been substituted for 
the words “Local Government” m this section by sec. 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937 ' 


46. Powers of Bench: — "Tiere a case triable by a first class Magistrate 
was at first tried by a Bench of Magistrates which could exercise first class powers 
vhen Sitting together, but neither of whom was individually invested with first class 
powers, and at the adjourned heating only one member of the Bench was present, it 
was held that he was not competent to try the case alone— /« re Baroda, 2 C.LR. 348.' 
An Honorary Magistrate who is a member of a Bench, which exercises powers of third 
class collectively cannot act independently (that is, when not sitting on the Bendi), 
unless he is authorised to act independently — Nun Sheikh, 29 Cal. 483, 6 C.WN. 596. 


4Vhere there was a rule framed under this section, that only such cases as could 
be tried summarily should be transferred to the Bench, and inspite of this rule, a 
case not triable summarily but within the competency of the Bench was transferred 
to it. and the Bench tried the ’case in the regular way, it was held that tins contravention 
of the rule in transferring a case to the Bench which was not triable summarily was 
cured by the provisions of sec. 529 (£), and the tnal was valid—Ngo Son 11 I C 247 12 
CrLJ. 3S3 (Bur.). ‘ ' 

- An order appointing an Honorary Magistrate for a particular period is wrong 5 
if therefore such Magistrate has been appointed for a particular term of years, the term’ 
imposed is ultra vires and his junsdiction to try cases extends even after the expiry of 
the period, in the absence of a specific order cancelling his appointment— TK^arom v. 
Dagdu. 31 Cr L J. 24, 120 I.C. 223. A I.R, 1930 Nag. 96, 1930 Cr.C. 201. 


Where a complaint under see. 430. I p. c. was sent to a Bench Court tor trial,' 
treating it to be a case regarding an offence under sec 426, I. P. C the trial under 
sec. 426,- 1 P. C , seas held to be not void, thou£h the Bench Crmrt had no innsdinion 
n !"■ Kuiumha„ v. Scraoiteru Ttoon, 33 

Cr.CJ. 971, 133 I.C. 4, A I.R. 1931 Mad. 491. 1931 Cr.C, 558, 1930 M.WJ4. 770, 
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46A. “Sit togetlier”: — Reading secs 15 and 16 together it seems that the 
vords “sit together” in sec 15 must be constraed as equivalent to “constitute," so that 
the Local Government may direct any two or nuire Magistrates to constitute a Bench, 
and then they may invest that Bench with special powers, and they may make rules 
under sec. 16 providing how the Bendi is to be constituted for the purpose of con- 
ducting trials Where under sec 15 the Government directed that ten Magistrates, 
two having powers of the first class and of the second class, diould sit together 
a« a Bench and conferred on the said Bench all the powers conferred by the Code 
on a Magistrate of tlie first class except certain specified powers, the Bench consisting 
of three Magistrates, who were individually vested with second class powrers, had the^ 
powers of a First Class Magistrate and an appeal from their decision lies to the Sessions 
Judge — Bkimbitai Sitaram, AI.R 1934 Bom 176, 36 BomL.R 314, 36 Cr.L.J. 592, 154 
IC. 827, 1934 CrC 664. 

16. The Provincial Government may, or subject to the 
Powrer to frame rules control of the Provincial Government, the 
for guidance of Benches District Magistrate may, from time to time, 
make rules consistent with the Code, for the guidance of Magis- 
trates’ Benches in any district respecting the following subjects : — 
(a) the classes of cases to be tried; 

(&) the times and places of sitting; 

. (c) the constitution of the Bench for conducting trials; 

(d) the mode of settling differences of opinion which may 
arise between the Magistrates in session. 

Amendment:— The words “Provincial Government” have been substituted for 
the words "Local Government" in this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

47. Consistent with this Code: — ^The rules framed under this section 
must be consistent with this Code “The Judges have recently had occasion to call 
for and examine the rules made m each district, and they noticed that in several 
districts, District Magistrates have exceeded the powers conferred upon them by sec. 
16, either by making rules inconsistent with the Code itself, or by adding rules on the 
subject not mentioned in the scaion in question, and so not within the powers con- 
ferred by it. Care should, therefore, be taken to hiiut action under the section to the 
powers conferred by it "—Punj. Ctr . No 13-2612 C , of 1890. 

48. Classes of cases to be tried: — ^There is nothing in this Code which 
presenbes that any particular class of cases should be tried by Honorary' Magistrates — 
Yaqub v. Appastcanu, 25 CrL J 556, 81 1 C 44, A I R. 1925 Nag 140 But Magistrates 
should ordinarily not make over cases to Benches which are likely to be of a protracted 
character — Bholanath, 2 Cal. 23 So also, cases mvohnng difficult questions of fact 
or law should not be directed to be tned by a Bench of Honorary Magistrates — 
VajadaTajuUt, 47 Mad. 716 ( 722), 47 MLJ 470, 25 CrLJ 1070 There can be no 
gainsaying the fact that cases, which are Lkely to be keenly contested and intricate in 
nature, are. on the whole, likely to be more efficienllv disposed of by stipendary 
Magistrates than by Honorary’ Magistrates or at least the accu«ed persons concerned 
will believe this to be the case — Pondurang v Emp., 28 CrL.J 893, 105 1C 226 10 
N LR. 184, A I R. 1928 Nag. 21 

\\1iere a Bench Court thinks that a case pending m Us file involves intricate ques- 
tions of fact or of law and should be transferred to some other Court, it should mo%'e 
the matter ofTicially. without leaxing it to the parties concerned— /n re Copal A'lrfr 
29 Cr.L.J. 123, 106 I.C 715, A I.R. 1929 Mad. 403. 

Offences under see 3 (12) of the Madras Town Nuisances .Act (HI cf 1889 may be 
tried by Bench Magistrates — 24 Cr L J 110^ 71 I C 233, 45 hlad. 843. 
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Constitution of Bench— Quorum:— See Notes under sec. 350A. . 

49. Differences of opinion:— According to the new rule framed in Bengal 
(see rule 6 of the Bengal Rules, ated below) in case of difference of opinion as to the 
finding between an even number of Magistrates the case shall be referred back to the 
District Magistrate or the Sub-divirional officer; and the provisions of sec, 350 shall 
then apply— CA<7«d v. Shamsher, 19 CrLJ. 312, 44 I.C, 328. (Cal.). But in Eastern 
Bengal and Assam, the old Notification under which the difference of opinion between 
two Honorary Magistrates forming a Bench is to be settled by the casting vote of'One 
of them, viz., the Chairman, is still in force. See Ulfal, 18 C.W.N. 394, 14 Cr.L.J. 
654, 19 C.L.J. 92. 21 I.C. lOW. 

According to the U. P. rules, if there is an irreconcilable difference of opinion 
among the members of a Bench as to the guilt of the accused, he should be gis’en the 
benefit of doubt. Tlie Bench cannot refer the case to a District Magistrate j such a 
reference is irregular and is not justified by any provisions of the Qjde — Kashinath 
V. Shanker. 16 CrL.J. 113, 27 I.C 177 (All.) ; Abdul Aziz, 15 A.L.J. 237, 18 Cr.L.J. 506. 

In a case where the President of the Bench is in a minority as to conwetion or 
acquittal, the judgment should be wTitten by some member of the majority. “Other- 
wise, as m the present case, we have a conviction based on an acquitting Judgment, and 
we (Court of Revision) are left without any reasons for the conviction which under 
the provisions of the Cr P Code the Bench is bound to set out. The judgment docs 
not conform to the law and the conviction cannot be upheld”— Lefawwo, 51 Mad. 338, 
54 ML.J. 709, AIR. 1928 Mad. 197, 29 CrL.J 207, A I.R. 1928 Mad. J97j see also 
1928 M.W.N. 31j In re Dyta Seetkaramayya. 27 CrL.J. 90, 91 IC. 394, 23 M.L.W, 
537, A.I.R. 1926 Mad. 334. 

The fact that the President of the Bench was among those who thought the accused 
were not guilty was no reason why on their being found guilty by a maiflrity of the 
Bench, he should not vote on the question of sentence— /n re Mennakantirosayya, 28 
Cr.L.J. 310, 100 I.C, 534, A.l R 1927 Mad. 500. 

49A. Rules:— Apart from any prejudice to the accused where a Rule affecting 
the constitution of the Bench has not been complied with the trial cannot be treated 
as valid— MoWdin, 44 Bom. 400 ( 403), 22 BomL.R 154. 21 Cr.L J 369. 

RULES FOR GUIDANCE OF BENCHES. 

Bengal Rules. 

1, The Bench shall try such cases as its po^rers enable it to try and it is autho- 
rised to try, arising within the local limits following . — 

(Here enter heal limils.) 

cr such particular cases as are made over to it by the Magistrate of the district, or 
any Magistrate empowered to make over cases. It can only entertain of its own motion 
complaints made in respect of the following classes of offences 

(Here enter classes of eases.) 

2 The Bench shall sit at the place and on the date mentioned below. The 
Honorary Magistrates will sit in the rotation arranged by the Magistrate of the district 
or division ; but any Magistrate not named may sit. provided he U not personally 
interested in the case before the Bench. 

(Here enter place and ordinary dates of silling ) 

3 The Bench may hold one or more adjourned sittings if this be found necessary 
for the disposal of business or of part-heard cases j but it shall be open to the Bench 
at the close of its regular sitting either to apply to the District or Subordinate Magis- 
trate to transler from their hie any miheani cases, or to postpone theta to ne« Bench 
day as may seem most convenient. 
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4. The Chairman of the Bench for the time being shall be the Magistrate of 
highest powers, present at a sitting. ^Vhere ttro or more are of equal powers, the Bench 
may elect its own Chairman, provided always that it shall be in the discretion of the 
Magistrate of the distnct to appoint the Chairman for each time of sitting or generally. 

5. The Chairman shall maintain order, conduct the proceedings of the Court, and 
exercise all the functions in that behalf usually exercised by a Magistrate when sitting 
alone. It diall be open to any member of the Bendi to put any question to the wit- 
nesses, either direct or through the Chairman, as to the latter may seem advisable, and 
to suggest any matter for the Chairman’s consideration. 

6. Each memhej for Ike Bench shall have a voice in deciding as to the admissibility 
o) evidence and in the findtns and sentence In a Bench of three tn other uneven 
number o/ members, the opimon of the majonty shall prevail. When the numbers are 
even, the opiniem of the Chairman shall prevail in all points, except the finding. In 
the event of disagreement as to the finding, the ease shall be referred back to the 
District Magistrate or to the Sub-Dwtstonal Officer as the case may be. (Substituted 
for the old rule 6 Vide Cal. Gae-, 2-5-1906, Part I, p. 980) [See 8 C.W.N. 862 and 
10 C.WN. 642 (FB.) in this connection ) 

7. In the trial of ordinary cases, the Chairman shall generally record the evidence 
and judgment, but such duty may, with his consent, be performed by any one of the 
colleagues. 

In the tnal of summary cases, where the Bench has been invested with summary 
powers, the necessary record shall be prepared by the Chairman or one of his colleagues, 
or by means of the Clerk of the Court, but m every case the record must be signed by 
each member of the Bench who is present 

8. [‘This rule as to the hearing of any part-heard case has been cancelled by 
Government Notification, June 6th, 1893— Ccfcurra Gazette, 1893, Part I, p. 5231. See 
Hardtaar v, Kkaga, 20 Cal. 870 which declared this rule to be ultra vires. See also 
18 Mad. 394. 

9. The Bench may refer any point of law for the opinion of the Magistrate of 
the District or Sub-Division, or of any first class Magistrate appointed by the hfagis- 
trate of the district for that purpose, and the Magistrate may certify his opinion 
thereon. 

10. Magistrates should ordinarily not make over cases to Benches which are likely 
to be of a protracted character. Calcutta Gazette, 1899, Part I, p 1071. 

Madras Rules. 

1. One or more Special Magistrates appointed for any local area may sit as a 
Bench, together with any salaried Magistrate whom the District Magistrate shall from 
time to time nominate lor the purpose. The salaned Magistrate shall be the Chairman 
of the Bench so constituted, and the Bench is hereby invested with the powers of a 
Magistrate of the third class or such higher powers as are exerdscable under the prota- 
sions of sub-sec. (2) of sec. 15 of the Code of Cnminal Procedure — 

(1) to try summanly offences against the I. P. C, ss 277. 278, 279, 285 286 
289, 290. 323. 334, 336. 341, 352. 426 and 447 ; 

''2) to try summanly offences against Mumopal Acts and the Consen-ancy 
clauses of Police Acts, pjntshable only with fine or with iirpnsonment for 
a term not exceeding one month ; 

(3) to try summarily abetments of any of the foregoing offences ; 

(4) to tr 5 ’ summarily attempts to comnut any of the foregoing offences when 
such attempts are offences ; 

(5) to trj*. in accordance with Chapter XX of the Code of Criminal Procedure. 
1898, offences punishable under — 

(a) sub-section (2) and (3) of s. 112 of the Madras Local Boards Act, 1884 j 
(ft) s. 18 of the Madras Registration of Births and Deaths Act, 1899 • 

(e) ss. 5, 6 and 7 of the Madras Totvns Nuisances Act, 1889? 

(<f) the Madras Hacknej’ Carnage Act, 1911 : 
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Provided that no Bench of Magistrates dull try offences under ss. 426 and 447, 

I. P. C . including abetments of and attempts to commit, ‘sudi offences, except with the 
special sanction of Government ; 

Provided also that with the approval of the District Magistrate, any three or more 
Special Magistrates, of whom one is specially designated by the District Magistrate, may 
sit together as a Bench and shall exercise the powers of a Alagistrate of the third class 
in respect of tlie offences specified above other than those referred to in the first proviso. 

2. The Magistrate specially designated by the District Magistrate shall, if no 
salaried Magistrate is present, be Cliairman of such Bench. 

3. All existing rules made by District Magistrates for the guidance of Benches in 
their several districts as to the times and places of sitting shall continue in force until 
modified or withdrawn. 

4. Differences of opinion shall be settled by the votes of the majority of the 
Magistrates present, the Chairman having the casting vote. 

5. If any person charged with any of the offences specified above is arrested without 
warrant, and has not been released on bail, he shall be produced for trial before the 
salaried Magistrate having jurisdiction If such person has been released on bail, or if 
process to compel his appearance is issued by the salaried Magistrate having juris- 
diction, the bail bond or the process shall require him to appear in accordance with 
its terms before the Bench of Magistrates having jurisdiction. The District Magistrate 
or the Sub-divisional Magistrate shall exercise the same powers in regard to withdrawal 
or reference of cases from Benches as he possesses m the case of Magistrate under s. 528 
of the Cr. P. C. 

6. Under s 265, Cr. P. C, every Bench of Magistrates is authorised to prepare 
the record of judgment of the Bench by means of any officer appointed by the Sub- 
divisionat Afagistrate. 

7 Under s 260 of the said Code, every Bench of Magistrates exerdsng first class 
powers is hereby invested with power to try summarily any or all of the offences specified 
in that section, and every Bench of Magistrates exercising powers of the first or second 
class is hereby empowered to try summanly all or any of the offences specified in clauses 
(1) and (2) of Rule 1, supra. Government Order No. 2628, Notificetion, JutJidaJ, 
8th October, 1912. See also Fort St George Caseiie, 1B91, R I, pp. 879, 923, and 1095. 

8. The Governor in Council is pleased to direct that the term of office of Honorary 
Magistrates shall be five years. 


Bombay Roles. 

Rules made by Government of Bombay for the guidance of Benches of Magistrates. 
"A” and "B” established by Government Notification No 5848 for the area within the 
Uraits of the Poona CUy and Suburbon Afimtcfpaliries* — 

1. Class of cases to be ttred -—Except in respect of offences under the Indian 
Penal Code, Chapters VI. VII, VIII, IX. XV, XXI. XXII, and offences designated in 
Col. 8, Sch 11. of the Criminal Procedure Code. 1882, as triable exclusively by the 
Court of Session, any such quorum of either of the said Benches as shall be constituted 
as hereinafter provided, may exercise the ordinary powers of a Magistrate of the first 
class in all cases transfened to the said Bench by or under the order of the Magistrate 
of the distnct or by the Sub-divisional Magistrate to whom the said Benches are 
immediately subordinate 

2. Each Bench to be divided into two spcUohs Each of the said Benches shall 
be divided into two sections containing lour Honorary Magistrates in each 

3. District hfasistrate to determine eampositwn of each section -—The Magistrate 
of the district shall from time to time detennine which of the Honorary Macistrate^ in 
wh B.O* betoE to Kith tottion oi mch B,„ch He const.tat.on of each 
section should be frequently changed. 

4 Eoci sectfon ,o si, .—Each such section shall sit seoaratcly, but any 

‘S’’”' " >'■»? ™ 
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5 Times of sUttng : — Except on Sundays and closed holidays, at least one section 
of each Bench shall hold a atting every day between the hours of 10 A M and 5 p M. 

6. Order and days of sitting . — ^Not less than ten days before tlie end of each 
month, each Bench shall meet and arrange the order jn which and the days on which 
each of its sections shall sit during the following month. The arrangement so made 
shall be forthwith submitted to the Magistrate of the District for his approval. 

Unless the Magistrate of the District communicate his disapproval before the 
beginning of the month for which it Is made, the said arrangement shall hold good for 
that month. If either Bench fails to make such arrangement, or makes one which the 
Magistrate of the district disapproves, the Magistrate of the district may himself make 
an arrangement as aforesaid, which sliall be communicated by him to the Bench and 
shall hold good for the month for which it is made 

7. Places of sitting .—Each section of each Bench shall hold its sitting at such 
p’aces as may be from time to time appointed for this purpose by the Magistrates of 
the district. 

8 Quorum — In order to form a Quorum, at least three members shall be present 
from the beginning to the end of a tnal or inquiry as members of the Bench : 

Provided that if a stipendiary first class Magistrate be present throughout a trial or 
inquiry as President, the case may be proceeded with to Us conclusion, notwithstanding 
that a quorum may not have been present throughout the proceedings 

9. Stipendiary Magistrate may take part tn any proceedings at any time ’—Any 
stipendiary Magistrate who is a member of the Bench and is present during any part 
of any proceedings may take part therein as a member 

but not give final vote unless present throughout . — Provided that no member of 
a Bench shall preside or give such vote as is referred to m Rule 15 in any case, who 
has been absent during any part of the proceedings therein 

10 What members entitled to preside —Except as provided in Ru'a 9, the stipen- 
diary Magistrate of highest official rank present, if. he be a first class Magistrate and 
if his official rank is not inferior to that of a Deputy Collector, shall preside. If there 
be no such stipendiary Magistrate present, the Honorary Magistrate whose name stands 
highest of those present, in a list of the Honorary Magistrates prepared from time to 
time by the District Magistrate, subject to the orders of Government, for this purpose, 
shall be President. 

11 Members not to preside if unable to attend throughout —The claim of a 
member to preside at the tnal of or enquiry into any case shall pass to the person next 
entitled thereto, if the former shall stale that he has mason to doubt, whether he mJJ 
be able to be present throughout the proceedings. 

12. Subiti/wfioM of President . — If any Preadent be unable to be present or fail 
to be present throughout the proceedings such one of the members who have been 
present throughout such proceedings as is ne.xt entitled to preside shall take the place 
of the President. 

13. Each quorum to proceed uilh its partly-heard adjourned eases notuilhslanding 
Rule 6 — Notwithstanding any arranRcmeirt made as provided in Rule 6, anj quorum 
that may have heard part of a case nhidi stands adjourned at the nsing of the Court 
shall proceed with such case till the conclusion of the trial or enquiry-, as the case may 
be, at sittings held either from day to day or, if the ca'c stand adjourned for more 
than one day, then on the days to whidi it stands adjourned. In such case the District 
Magistrate or Sub-divisional Magistrate may, for as long as shall be necessary*, set asidi 
or vary any arrangement made under Rule 6 

14. Voles as to question other than final decision —The votes o' all member 
present at the time being sliall be taken to deade * 

(o) whether any particular evndencc riiould be adm’lted or recorded; 

(b) whether an adjournment shall be allowed; 

fc) and any other question or order not finally decisive of the case. 
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15. Votes as to final decision Except as provided in Rule 9. the votes of the 
President and of every merober present shall be taken to decide : 

(a) whether an accused person shall be convicted, acquitted, discharged or com- 

mitted to the Court of Sesaon ; 

(b) the sentence to be passed in the case of conviction. 

(c) IVhen a person is accused in the altematn’e of two or more offences not 

equally punishable, and a difference of opinion anses between the Magis- 
trates in session, as to which of sudi offences the accused person is guilty 
of. the presiding Magistrate diall put to the vote first, the question 
whether the accused is guilty of the offence for which the law provides 
the Wghest punishment, and if the votes decide such question against the 
accused, the question of his guilt on the minor charge or charges shall be 
excluded. (Addition to Rule 15). 

(d) if a difference of opinion arise between the Magistrates on any other point 

-the questions raised shall be put to the vote by the prcriding Magistrate 
in such order as he may deem most condua%’e to the ■furtherance of 
justice. (Addition to Rule 15) 

16 Questions to be decided by a majorily of voles : — All questions shall be decided 
by a majority of the votes taken, the President having a second or casting vote in all 
cases of equality of TOtes. (Bom. Govt. Gazette, 1885, Part I, p- 1262). 

Rules for other areas: — 4. The Bench in session shall ordinarily consist of 
ten Magistrates but in order to form a quorum at a trial or inquiry, at least three 
members shall, from the beginning to the end thereof, be present as members of the 
Bench. 

5. If for any cause it is found necessary to adjourn the hearing of a case after 
the evidence has been partly taken, the trial shall either be completed before the 
Magistrates before whom it was commenced or shall be held afresh before a different 
set of Magistrates. 

7. No hfagistrate, who has been absent during any part of the tnal, shall give an 
opinion or record a vote to the final order of comnction, sentence, acquittal or discharge 
(Government Resolution, No. 3447 of 19th May 1916). 

See Mohidin, 44 Bom. 400, 22 BomLR. 154. 21 CrLJ. 369 


Rules for U. P. 


1. The Bench is authorised to try such cases or classes of cases as the Ma^slrate 
of the district may by special or general order from time to time direct. 

2 The Bench shall sit on the days hereunder appointed at AM. It ^all 
not consist of more than three members ; and two of these shall form a quorum. The 
sittings shall be held in the Municipal Office or other Public Office appointed. 

3. The Bench may hold one or more adjourned sittings, if this be found necessary, 
for the disposal of business or of part-heard rases ; provided that if any case is adjourned 
and the members at the adjourned session are not the same as sat at the first hearing 
of the case, the provision of s. 350 of the Criminal Procedure Code will be held to apply 
to the case 

4. The Chairman of the Bench for the time being shall be the Magistrate of - 
highest powers present at the silting Where all present are of equal powers, the 
Magistrate of oldest standing shall be the Chaiiman, provided always tlw.t it shall be 
in the discretion of the Magistrate of the district to appoint the Chairman for each 
time of sitting, or generally. 


5 The Chairman shall conduct the imiceedings of the Court and shall exercise all ' 
the functions m that behalf usually exercised by a Magistrate when sitting alone He 
shah decide upon the admissibility of evidence and maintain order in the Court t but 
It shall be o^n to any member of the Bench to put any question to the parties or 
TOtaesst., either direct or through the Cheinrart, „ the latter may deem LriLle 
and to suggest any matter for the Chaiman’s tonsideration, 
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6. Any recording of evidence, issuir^ of process or other function exercisable by 
the Chairman may, vnth his consent, be exercised by any one of his colleagues. 

7. Each member of the Bench shall have a voice in the finding and sentence, 
•which diall be signed by the Chairman and by the members present In regard to the 
finding, rvhen the number of members is uneven, the opinion of the majority shall 
prevail ; when the number is even and the members are equally divided, the accused 
shall get the benefit of the doubt 

In' regard to the sentence, the opinion of the majority shall prevail j when the 
members are equally divided, the Chairman diall have casting vote 5 when the opinions 
of members are all different (as in a Full Bench of three members), the opinion of the 
Chairman shall prevail. 

8 No Bench shall take cognizance of»any offence committed by any European 
British subject or Government official. Any such case shall be forwarded to the Magis- 
trate for disposal. Rule 8 above forbids Benches of Honorary Magistrates to take 
cognizance of any offence committed by any European British subject or Government 
official 5 but there is no order which debars the Magistrate from transferring such cases 
to Benches of Honorary Magistrates for trial. The Government assumes, however, that 
the Magistrates of Districts will, before exercising this power, carefully consider the 
circumstances of any such case, especially where Police-officers and Policemen are con- 
cerned. See All Man., p 47. 

17. (1) All Magistrates appointed under sections 12, 13 
Subordmaton of Mog.s- ^ll Benches constituted under 

trates and Benches to section 15, shall be subordinate to the Dis- 
Distnct Magistrate! Magistrate, and he may, from time to 

time, make rules or give special orders consistent with this Code 
as to the distribution of business among such Magistrates and 
Benches; and 

(2) Every Magistrate (other than a Sub-divisional Magis- 

^ , , trate) and every Bench exercising powers 

^ sub-division shall also be subordinate 
to the Sub-divisional Magistrate, subject, 
however, to the general control of the District Magistrate. 

(3) All Assistant Sessions Judges shall be subordinate to 

Subordination of Assist- Scssions Judge in whose Court they 

ant Sessions Judges to exercise jurisdiction, and he may, from 
Sessions Judge. time, make rules consistent with 

this Code as to the distribution of business among such Assistant 
Sessions Judges 

(4) The Sessions Judge may also, when he himself is un- 
avoidably absent or incapable of acting, make provision for the 
disposal of any urgent application by an Additional or Assistant 
Sessions Judge, or, if there l>e no Additional or Assistant Judge, 
by the District T^Iagistrate, and such Judge or Magistrate shall 
have jurisdiction to deal with any such application. 

(5) Neither the District Magistrate nor the ^fagistrates or 
Benches appointed or constituted under sections 12, 13, 14 and 
15 shall be subordinate to the Sessions Judge except to the extent 
and in the manner hereinafter expressly provided. 



62 


:THE CODE OF CRIMINAL PROCEDURE 


I Chap. 11. 


'■ SO. Scope: — The District Ma^strate’s pcnvers under this section relate to the 
distribution of business among the subordinate Magistrates ; this section does not empower 
a District Magistrate to stay the criminal proceedings pending before a subordinate 
Magistrate — Jagannath v. RajagoPalachari, 12 P.L.T. 671, 33 Cr.LJ. 147 (151), 135 
I.C. S13. But see Nambta v. Sudalatmuthu, 44 M.L J. 642, 32 MX.T. 191, 1923 M.W.N. 
;276, 17 L.W. 570, 25 Cr.LJ. 280, 76 I C 872, 25 Cr.L.J. 277, 76 I.C. 869, 1923 
'm.1V.N. 251. 

Subordinate: — ^“Subordinate’ means inferior in rank within the meaning of 
‘sec. 435 — Prijfl Copof, 9 Bom lOOj Padmatiabha, 8 Mad. 18; Opendia v. Dukhint, 12 
Cal. 473. All Magistrates and Courts made subordinate to the District Magistrate are 
‘inferior Criminal Courts’ in respect of him within the meaning of sec. 435 — Skamsuddin 
V. Pir Ala, 38 P.R. 1885. A Magistrate who is subordinate to a Sub-di\isional Alagis- 
tiate is also subordinate to the Distnct Magistrate — Tkamati Chetti v. AJagiri, 14 Mad. 
399 A covenanted Magistrate of the third class to whom a case is made over by the 
Sub'divisional hfagistrate is subordinate to the Sub-divisional Magistrate — Kallu, 4 
All 366 

The Court of a subordinate Magistrate In the district is subordinate to that of 
the District Magistrate both in its judicial as well as executive capacity — Cur Dayal, 
•2 All. 205 (FB ) ! and tlie District Magistrate has power to call for and examine the 
record of a proceeding before a Sub-divisional Magistrate of the first class — Loskau, 
7 All. 853 (F.B.). 

; 51. Clause (3) : — Addihonal Sessions Judge not subordinate to Sessions Judge : 
—On a reference to this clause it is seen that the Code itself enacts that Assistant 
-Sessions Judge shall be subordinate to the Sessions Judge ; but does not enact for the 
purposes of this section at any rate that the Additional Sessions Judge sliall be subordi- 
nate to him There is a distinction made between the position of an Additional Sessions 
Judge and that of an Assistant Sessions Judge— Douftf/ Ram v. Emp., 33 Cr.L J. 158 
(159), 135 I.C 252, 1931 ALJ. 591. AIR 1931 All 435.1931 Cr.C. 707. 

Clause (4):— There is nothing in the Cr P. Code which givts jurisdiction to 
the Sessions Judge himself to transfer an appeal from the file of an Additional Sessions 
Judge to his own file, and even supposing a Sessions Judge has such junsdiction, there 
IS no provision m the Cr. P Code by which an Additional Sessions Judge can issue 
such an order to another Judge of equal jurisdiction to himself — Daulat Ram v. Emp , 
33 Cr.LJ. 158 (159), 135 IC. 252. 1931 ALJ. 591, AIR 1931 All. 435, 1931 CrC. 
707. An application within the meaning of this clause must be an application which 
i I recognised by law, that is, a document properly stamped — Jbid. 

Clause (5)— Magistrates not subordinate to the Sessions Judge: 

A Sub-divisional Magistrate is subordinate to the District Magistrate and not to the 
Sessions Judge — Ma-ni, 6 Pat. 39, 28 CrLJ. 353, A.I.R. 1927 Pat. 111. Neither the 
District Magistrate nor the other Magistrates are subordinate to the Sessions Judge 
. except in so far as is expressly provided in the Code (see secs. 123, 193, 195 , 408 431 
436, 437) 5 therefore, an order of the Distnct and Sessions Judge declaring certain persons 
to be touts and prohibiting them to appear within the precincts of the Court is limited 
'only to his o\ni Court and the Cml Courts subordinate to him, but does not extend 
to the Courts of Magistrates— Barn S«»i6, 26 Mad. 596. So also, where Sub-divisional 
. Magistrates (acting as an executive officer and not as a Court) revoked a sanction 
granted by a Sub-Magistratc, the Sessions Judge had no jurisdiction to set aside the 
order of the Sub-divIsional Magistrate— A«i»« , 2 Weir 19; Sankaram v. Sakkarappa 2 
•W'eir IS5 

"Except. . . Aerema/trr See for instance sec. 435, Explanation which 

• provides that all Magistrates shall be deemed to be inferior to the Sessions Tuderp for 
•the purposes of sec 435 (1) and sec. 437. ^ 


1 52. DcIeBalion of powers by District Magistratet—Claiisc (t) of 

sec. 17 empowers only a Distnct Magistrate to make rales or pass orders as to the 
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distribution of work. Such power cannot be delegated by a District Magistrate to a 
Sub-divisional Magistrate or to a senior Honorary Magistrate — Balkishen v. SipahUal, 
36 AIL 468, 15 Cr.LJ. 584, 12 A.L.J. 8(», 25 IC. 336. 

D. — Courts of Presidency Magistrates. 

18. (1) The Provincial Government shall, from time to 

time, appoint a sufficient number of persons 
dra^^apstrates (hereinafter called Presidency Magistrates) 

to be Magistrates for each of ^e presi- 
dency-towns, and shall appoint one of such persons to be Chief 
Presidency Magistrate for each such town. 

(2) The powers of a Presidency Magistrate under this 
Code shall be exercised by the Chief Presidency Magistrate, or 
by a salaried Presidency Magistrate, or by any other Presidency 
Magistrate empowered by the Provincial Government to sit 
singly, or by any Bench of Presidency Magistrates. 

(3) A Presidency Magistrate may be appointed under this 
section for such a term as the Provincial Government may, by 
general or special order direct. 

(4) The Provincial Government tnay appoint any person to 

be an Additional Chief Presidency Magis- 
ta^MagSiSl!' Mditiona] Chief Presidency 
Magistrate shall have all or any of the 
powers of a Chief Presidency Magistrate under this Code or 
under any other lazv for the tune being in force, as the Provincial 
Government may direct. 

Change: Sub-sections (3) and (4) lia\e been added by section 3 of the Cr 

P. Code Amendment Act (XVIII of 1923) “Tlic l.ocal Government is given power to 
define the term for wluch a Presidency Magistrate may be appointed j and provision is 
made for the appointment of an Additional Chief Presidency Magistrate to meet the 
contingency of such an officer being needed, which has been actually experienced in 
Calcutta” — Slatematt of Objects and Reasons (Bill 3 of 1914). 

The words ‘‘Provincial Government” li3\'e been substituted for the words “Local 
Government” in this section by see 4 ol the Covemment of India (Adaptation of 
Indian Laws) Order, 1937 

52A. Presidency-towns; — See Note 56. 

52B. Powers of the Chief Presidency Magistrate: — See Note 44A. 

53. Powers of Presidency Magistrate: — For the purpo'es of the Emi- 
gration Act, a Presidencj’ MaciMratc is included m the tenn ‘Magistrate of the First 
Clas-V in sec. Ill of that Act — Jeet'anji. 31 Bom 611 But a Presidency’ Magistrate 
is not a District Magistrate or a Magistrate of the First Qass within the meaning 
of sec. 52 of the Pnsons Act, and has no jurisdiction to try offences under that section — 
Ckola Singh, 32 Mad 303 A Prcsidencj Magistrate has jurisdiction to charge, eom-ia 
and punish under the Indian Penal Code a person who has committed an offence or 
the High Seas on board a British ship— Chief Officer. 25 Bom. 633, 3 BomL-R. 253 
A Presidency Magistrate has jurisdiction to hold a preliminary inquiry into a case (oi 
n try the case himself if it is triable bj’ him) which has been committed to the Higl 
Court by llie Coroner— ,Md. Rajuddm, 16 Bom. 159 j JogeshKer, 31 Cal. 1, 7 CW2s* 
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889 (894) ; Mahomed Rajudin, 16 Bom. 159. But now ‘the Coroner may also, v,here 
the verdict justifies him in so doing, issue his warrant for the apprdiension of the 
person who is found to have caused the death of the deceased person, 'and send Wm 
forthwith to a Magistrate empowered to commit him for trial. Vide sec. 26 of the 
Coroners Act (IV of 1871) as amended by Act IV of 1908. 

54. Bench of Magistrates: — This section confers the full powers of a 
Presidency Magistrate on a Bench of Honorary Presidency Magistrates, and'the Bench 
can therefore take action under sec 106 — J. Hassan v. Yas Kubar, 7 Bom L R. 833, 
2 Cr.LJ. 770. 

55. Sub-section (4) — “any person’*:— This is, not necessarily a Presidency 
'Magistrate. “It is not necessary to restrict the appointment of an Additional Chief 

Presidency Magistrate to persons who are already Presidency Magistrates, and we have 
therefore substituted the words 'any person’ for the words "any Presidency Magistrate” 
— Report of the Joint Committee (1922). 

All stipendiary as well as non-stipendiary Presidency Magistrates have been declared 
by the Local Government subordinate to the Chief Presidency Magistrate ; Vide Notifi- 
cation No 3540 J D. published in the Calcutta Gazette, 1903, Pt. I, dated 7th October 
1903, p. 1321. By clause (4) of this section an Additional Chief Presidency Magistrate 
has been vested with all the powers of the Chief Presidency Magistrate. A power to 
send the case to a Subordinate Magistrate under sec. 203 of the Code is one of those 
powers. An Additional Chief Presidency Magistrate is, therefore, empowered to send 
a case to a Presidency Magistrate for judicial enquiry and report under sec. 202, 
Ci. P. Code — Kanayalal Bengam v. Kflnmull Lodho, AIR 1934 Cal 405, 59 CLJ. 
204, 38 C.W.N. 560, 148 IC 691, 61 Cal 467, 35 Cr.L.J 929, 1934 CrC. 549. 

19. Any two or more of such persons may (subject to the 

Benches made by the Chief Presidency Magis- 

trate under the powers hereinafter con- 
ferred) sit together as a Bench. 

20. Every Presidency Magistrate shall exercise jurisdic- 

tion in all places within the presidency-town 
dicto for \vhich he is appointed, and within the 

limits of the port of such town and of any 
navigable river or channel leading thereto, as such limits are 
defined under the law for the time being in force for the regulation 
of port and port-dues. 

56. Local limits of jurisdiction: — Under this section, a Presidency Magis- 
trate, as one appointed for the whole of the Presidency town, has junsdiction over all 
offences committed anywhere within tlie Preadency town. Therefore, the Chief Presi- 
dency 'Magistrate of Bombay has power to try an offence committed at a place within 
the jurisdiction of a Police Court in another part of the town— fCAodafmx 28 Bom L.R. 
1066, 27 Cr.L.J. 1213. A.I R 1926 Bom 564, 97 I C. 973. 

Presideney Town . — It means the local limits for the time being the ordinary 
original civil jurisdiction of the High Court of Judicature at Fort William, Madras or 
Bombay as the case may be — Sec. 3 (41), General Clauses Act, X of 1897, 

Within the limits of Port A Preadency Magistrate of Calcutta has jurisdiction 
t" try an offence committed under sec. 84 of the Calcutta Port Act (III of 1890), 
outside the limits of Calcutta but within the limits of the port of Calcutta— Rai 
V. Coed. 47 Cal. 147, 24 C.WJJ. 79, 30 CLJ. 252 

The Presidency Magistrate of Bombay has jurisdiction over the port of Bombay 
up to high watermark — Joomabhat, Ratanlal 193 (194),- 
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• 21. (1) Every Chief Presidency I^Iagistrate shall exercise 
Chief Presidency Magis- within the local limits o£ his jurisdiction all 
trate. • the powers conferred on him by this Code 

or which by any law or rule in force immediately before this 
Code comes into force are required to be exerciSed by any Senior 
or Chief Presidency Magistrate, and may from time to time, with 
the previous sanction of the Provincial Government, make rules 
consistent with this Code to regulate — 

(a) the conduct and the distribution of business and the 

practice in the Courts of the Magistrates of the 
town ; 

(b) the times and places at which Benches of Magistrates 

shall sit; 

(c) the constitution of such Benches; 

(d) the mode of settling differences of opinion which may 

arise between Magistrates in session; and 

(c) any other matter which could be dealt with by a 
District Magistrate under his general powers of 
control over the Magistrates subordinate to him. 

(2) The Provincial Government may, for the purposes of 
this Code, declare what Presidency Magistrates including Addi- 
tional Chief Presidency Magistrates are subordinate to the Chief 
Presidency Magistrate, and may define the extent of their sub- 
ordination. 

Amendment: — The words "Provincial Government” have been substituted for 
the words "Local Government” in this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

57. Subordination; — In Bombay (and Calcutta) all Presidency Magistrates 
and Benches are subordinate to the Chief Presidency Magistrate, and the Chief Presi- 
dency Magistrate has power to transfer a case from one Presidencj* Magistrate to another 
under see. 52S — NageshiuaT, 1 BomLR. 347. But in Madras the Court of the Chief 
Presidency Magistrate and the Courts of the other Presidency Magistrates are of equal 
jurisdiction — Venkatesivara, 35 Mad 739. 10 MLT. 518, 12 CrLJ. 451, 22 M.LJ. 
114, 1911 M WN. 50 Under notifiration G. O. No 168, Judicial, dated 2nd February’, 
1900, all Presidency Magistrates in Madras are, however, subordinate to the Chief 
Presidency Magistrate for the purposes of secs 124 (I), 144 (4), 192 and 528 Cr. P. C 
By a Notification No 6787 J , dated 23-10-1923, the Bengal Government has declared 
the Additional Chief Presidency Magistrate of Calcutta to be subordinate to the Chief 
Presidency Magistrate Tlie latter has therefore power under sec. 528 to withdraw a 
case from the file of a Presidency Magistrate to whom that case was transferred by the 
Additional Chief Presidency Magistrate for d>5po<^l — Mohini v. Punam Chand, 51 CaL 
820 (826). 28 C.WN. 903 See also Note 55. 

50. Benches: — Section 18 has conferred on Benches of Magistrates all the 
powers of a Presidency hfagistrate ; and the Chief Presidency' Magistrate has no power 
eHher to confer, restrict or enlarge those powers — J. Hasson v. VashiboT, 7 Ro m T. p 
833, 2 CrLJ. 770. Therefore, where a Chief Presidency Magistrate revived a case that 
had been dismissed by him. and transferred it for trial to a Bench of Magistrates, it was 
held that the latter had jurisdiction to entertain a preliminary objection as to the juris- 
diction of the Chief Presidency Magistrate so to revive and transfer — ircf/rri v, Jbiahim, 

7 aW.N. 527. 

Ck. 5 ' ' 
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According to the Rules (rr. 9 and 10) framed by the Bombay Government, if the 
Bench of Presidency Magistrates is equally divided in opinion, the Chairman shall have 
a second or casting vote. This holds good even though the Bench consists of only two 
members. But in such case the dissentient judgment also should form part of the record 
—Fardunji. 29 BomL.R. 1470, 28 CrXJ. 1025, A.I.R 1927 Bom. 630, 106 I.C 209. 

’ RULES. 


Calcutta:— The following revised rules have been sanctioned by the Lieutenant- 
Governor for the guidance of Benches of Magistrates in the town of Calcutta 

1. The Presidency Magistrates other than the Chief Presidency Magistrate or 
salaried Presidency Magistrate shall in the rotation arranged by the Ctuef Presidency 


Magistrate. 

2. The Presidency Magistrates other than the Chief Presidency Magistrate or 
salaried Presidency Magistrate shall take only such business as is made over to them, 
by the general or special order of the Chief Presidency Magistrate. 

3. The Presidency Magistrates other than the Chief Presidency Magistrate or 
salaried Presidency Magistrate shall ordinarily sit from noon to 5 I>.M. on the days on 
which they have been invited to attend by the Chief Presidency Magistrate. 

4. A Bench of Presidency Magistrates ^11 ordinarily be composed of three Presi- 
dency Magistrates other than the Chief Presidency Magistrate or salaried Presidency 
Magistrate sitting together ; or of two so sitting when, in the opinion of the Chief Presi- 
dency Magistrate, this is necessary. 

5 A Bench of Presidency Magistrates may, however, be composed of the Chief 
Presidency Magistrate or the salaried Presidency Magistrate and two Presidency Magis- 
trates other than the Chief Presidency Magistrate or salaried Presidency Magistrate, or 
of the CUef Presidency Magistrate or the salaried Presidency Magistrate and one Preri- 
dency Magistrate other than the Chief Preddetvey Magistrate or salaried Presidency 
Magistrate. 

6. Should any Presidency Magistrate other than the Chief Presidency Magistrate 
or salaried Presidency Magistrate appointed to sit in Bench be unable or fail to be 
present on the appointed day, the Cfucf Presidency Magistrate may in his discretion, at 
any time before the actual silting of the Court, reform or reconstitute such Bench in such 
manner as to him seems most convenient for the disposal of business. 

7. The Chief Presidency Magistrate and the salaried Presidency Magistrate 

be tx-officio members of Benches; the Chief Presidency Magistrate shall, if present, 
officiate as Chairman of the Bendi ; the salaried Presidency Magistrate, if sitting, 
shall, in the absence of the Chief Presidency Magistrate, officiate as Chairman ; and in 
the absence of the Chief Preridency Magistrate or the salaried Presidency Magistrate, 
the Chief Presidency Magistrate shall nominate the Chairman 

8. Every member of a Bench shall have a s-oice in the determination of all points 
arising in cases before them and in the finding and sentence. In a Bench composed of 
three members, the decirion of the majority shall prevail ; and m a Bench composed of 
two members, the decirion of the Chairman shall prevail. 

IThis Rule, in so far as it directs that In a Bench composed of two members, the 
decision of the Chairman shall prevail, has been held to be inconsistent with the p’rovi- 
rions of the Code, as well as arbitrary and not consonant with natural justice— 
v. Haran, 8 C.W.N. 862. An analogous rule, vh , Rule 6 under s 16. supra was 
strongly disapproved of by the majority of the Full Bench in 10 C.W.N. 642 and has 
since been modified by the Bengal Government 1 • • » 


9. The Chairman shall ordinanly record the evidence and judgment in cases 
where a record of evidence and judgment is necessary'; but such duty may with his 
conKnt, be Performed by any «' !>!* ^Eues. or the evidenee arrd iudement roay be 
taker. do<™ by the Register, or the Ctt ot the Coart. at the d,ctation of the 

heard cases, but such adjourn^er.. shaH be. as fS » ^siS,Tdie 
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■ 11. Any part-heard case inay be sent back to the Chief Presidency Magistrate for 
disposal, should it, in the opinion of the Court, be thought to be a case which should 
be committed to the Sessions Court for trial. 

12 Any case transferred to a BentJi or to a Presidency Magistrate other than 
the Chief Presidency Magistrate or salaried Preadency Magistrate sitting singly remain- 
ing unheard at the close of the day may be dther adjourned or, on necessity ansing, 
may be sent back for disposal to the Chief Preadency Magistrate. 

13. No private business shall be carried on m the Chambers set apart for the 
Presidency Magistrates other than the Chief Preadwicy Magistrate or salaried Preri- 
dency Magistrate, and no outsiders shall be admitted therein. It will be the duty of 
the Presidency hfagislrates other’ than the Chief presidency Magistrate or salaried 
Preadency Magistrate to report to the Chief Presidency Magistrate any infraction of 
this rule which may come to their knowledge. 

14. It shall be the duty of the Registrar to inform the Chief Fitsidency Magis- 
trate of any stress of business in the Courts. 

15 The Chief Presidency Afagistrate may at any time delegate any or all powera 
conferred on him under these rules to the salaned Presidency Magistrate — Nolificalion 
■ No. 1256 J , dated 5th March, 1900, Calcutta Gazette. 1900, Pt. I, p 714. 

Madras: — (0 The Chief Presidency Magistrate may of his own motion or on 
the application of any Presidency Magistrate refer any case, or class of cases, triable by 
a Presidency IVfagistrate, for tnal by a Bench of two or more Magistrates, and may, 
by his order, appoint the time and place at which such Bench shall sit. 

(ii) The Chief Magistrate shall, if present, oflkiate as Chairman In hjs absence 
the senior. Magistrate present shall officiate as Chairman 

(lit) The Chairman shall conduct the proceedings of the Court and exercise all the 
functions In that behalf usually exercised by a Presidency Magistrate when sitting 
alone; but it shall be competent to any member of the Ben^ to put any question to a 
witness either direct or through the Chairman as the latter may deem advisable, and 
to suggest any matter for the Chairman’s consideration. 

(iv) Each member of the Bench shall have a voice m the finding and sentence. 
In a Bench of three or other uneven number, the opinion of the majonty shall prevail. 
IVhen the numbers are even, the Chairman shall have a casting vote. 

(v) In regard to the recording of evidence and the judgment, the proceeding shall 
be conducted in a manner similar to proceedings before a single hlagistrate and subject 
to the provisions of the Criminal Procedure Code. 

(vi) The Bench may hold one or more sittings for the disposal of such cases as 
may be referred to it, or of part-heard cases. Any part-heard cases postponed to a 
further sitting of the Bench may be proceeded with if any member of the Bench has 
been present at the previous hearings in the case but subject to the provisions of sec. 350 
of the Criminal Procedure Code— Forf SI George Gazette, 1901, Pt. I, p. 1414. 

Rules for the guidance of Hanorary PrejiVrncy Magistrates in Madras — 

(1) Power of trial.— The Honorary Presidenej- Afagistrates shall sit as Benches to 
try sudi <ftses or classes of cases and to undertake such business as may be made over 
to them by the general or special order of the Chief Presidency Magistrate. 

(2) Number and silling hours — Each Bench will ordinarily consist of three Magis- 
trates selected by the Chief Presidency Magistrate from the list of those appointed by 
Government A Bench will sit in the Magistrate's Court at Egmore and another in the 
Court at George town from 7-30 to 9-30 am or till the work of the day is over, if tarLer, 
on all dajs except Sundays and close holidays. 

(3) Sitting to be arranged by Chief PresideKcy Magistrate. Inabdtiy to attend 
to be notified. — Not less than ten days before the end of each month the Chief Presi- 
dency Atagislrate will arrange the order in which and the days on whidi the Honorary 
Presidency Magistrates shall sit dunng the following month and communicate the 

to the Honorary Presidency Afagistrates concerned. If any Honorary Presidency Magis- 
trate is unable to attend on a day for whidi he has been named, he shall pve timdy 
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notice to the Chief Presidency Magistrate, mentioning, where possible, a substitute who 
is willing to take his place. The Chief Preadcncy Magistrate may depute such suteU- 
tute in his place or make such other arrangements as he thinks fit. If occasion arises, 
the Chief Presidency Magistrate may alter any arrangement he has made under this 
rule. . 

(4) Salaried Magistrates may sih— The Chief Presidency Magistrate or any salaned 
Presidency Magistrate may, with the penrusaon of the Chief Presidency Magistrate, sit 
as a member of a Bench of Honorary Preadency Magistrates. 

(5) Quorum . — In order to form a quorum, at least two Magistrates shall be present 
from the beginning to the end of a trial or inquiry as members of the Bench, prodded 
that if a salaried Magistrate be present throughout the inquiry or trial a case may be 
proceeded with to a decision, notwithstanding that a quorum was not present throu^out 
the proceedings. If a Bench is unable to sit for any particular day, the case set down 
for hearing before it on that day, may be put up before a Stipendiary Magistrate or 
adjourned to the Bench’s next working day, as the Chief Presidency Magistrate may 
direct. 

(6) Adjournmenl.-~-Any case before a Bench remaining unheard at the close of a 

sitting may be either adjourned to the next working day or sent back to be disposed of 
as the Chief Presidency Magistrate directs. ^ 

(7) Chairman — The Chief Presidency Magistrate shall, if present, ofiiciate as 
Chairman of the Bench In his absence the Stipendiary Presidency Magistrate (if any) 
present shall officiate as Chairman of the Bench. In the absence of any Stipendiary 
Presidency Magistrate, the Bench shall, as often as may be necessary, elert a Chairman 
from among the Magistrates present. If the votes should be equal, the Chief Presidency 
Magistrate shall decide which Honorary Magistrate shall preside. 

(8) Powers of C/iatrmati.—The Chairman ^alJ conduct the proceedings of the 
Court and exercise all the functions m that behalf, usually exercised by a Stipendiary 
Magistrate when sitting alone. He shall decide upon the admissibility of evidence and 
maintain order in the Court, but it shall be open to any member of tlie Bench to put 
any question to the witness, either direct or through the Chairman, as the latter may 
deem advisable and to suggest any matter for the Chairman’s consideration. 


(9) Taking down evidence.— Tlie Chairman shall generally record the evidence and 
judgment in cases in which a record of evidence and judgment is necessary} but such 
duty may, with his consent, be performed by any one of his colleagues. 

(10) Otnnion of rnajority of members to prevail — Each member of the Bench who 
has been present throughout the proceedings shall have a voice in the finding and 
sentence. In a Bench of three or other uneven number the opinion of the majority shall 
prevail ; when the numbers are even the Chairman ^all have a casting vote. 

(11) Same Bench to hear a ease till conclusion — Notwithstanding any arrange- 
ment made as provided in Rule 3, any quorum that may have heard part of a case 
which stands adjourned at the rising of the Court, shall proceed wnth such case till the 
conclusion of the trial or inquiry, as the case may be, at sittings held, either from day 
lo day, or, if the case stands adjourned for more than one day, then on the days to 
which it stands adjourned. In such case the Chief Presidency Magistrate may, for as 
long as shall be necessary-, set aside or \-ary any arrangement made under Rule 3. 

(12) Signing Calendars —Every Hrmorary Presidency Magistrate will sign the daily 
calender of the day’s proceedings at which he is present. 

(13) Transfer of cases— The Chief Preadency Magistrate may at any time transfer 
for disposal any case, whether part-heard or not, from the file of any Bench to his own 
file or to the file of any salaried Magistrate or Bench of Honorary Magistrates. 

(H) DtUfMor, of pouers^Tho Chief Pra'iidency Magistrate may at any lime 
deiegate any cl his poiveia under these rule, to any salaried Majistrate subordinate to 


(15) AddiHooat Bencie,. -These rules shall also apply to any adAtional Bench of 
tlonorary Pres.dency Maeistrales oh.ch the Goyemor In Council may be pleased to 
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appoint. See Notification No. 18, Fait St. George Gazette, Part I, 3rd January, 1911, 
pp. 7 and 8. 

Bombay: — ^The following revised roles to regulate the conduct and distribution 
of business and the practice in tlie Courts of the Magistrates of the town and Island of 
Bombay, which have been made by the Ouef Preadency Magistrate with the previous 
sanction of His Excellency the Governor in Council, are hereby published in superses- 
sion of the rules published in Government Notification No. 287, dated the 16th January, 
1894;— 

1. The Magistrate will ordinarily sit in Court for the disposal of business at 
11 A M Complaints and cases arising in the A, C, H and I Divisions shall ordinarily 
be heard at the Esplanade Police Court. Complaints and cases arising in the B, D, E, 
F and G Divisions shall ordinarily be heard at the Mazagon Police Court. 

2 The Chief Presidency Magistrate and Third Presidency Magistrate will ordi- 
narily sit at the Esplanade Police Court, and the Seoind Presidency Magistrate and the 
Fourth Presidency Magistrate will ordinarily sit at the Mazagon Police Court. In case 
of emergency any Presidency Magistrate may hold his Court at such place and hour as 
be may consider best suited to meet the retpiirements of the police service, 

3. In the event of any perssure of work ocoimng in any Court, or during the casual 
or other absence of any Magistrate, the Chief Presidency Magistrate shall arrange for 
the distribution of buisness among the hfagislrales 

4. All applications for processes, copies, certificates or otherwise shall ordinanly 
be made to the Magistrates on their first taking their seats on the Bench in the 
morrung. Appbeations which are shown to imolve urgency may be made at any time 
during the sitting of the Court The hfagistrates wiH not undertake to entertain any 
application of any sort at their pnvate residences. 

5 Complaints and applications sliould, as a general rule, be made m writing, with 
proper stamp affixed In each complaint the names of the complainant and of the 
accused parties, and also of the witnesses, and the section of the law alleged to have 
been infringed should be legibly written, with such particulars of the ftets as may be 
necessary to support the complaint 

6, All applications must be presented in person or by pleader Tlie Magistrate 
will not undertake to' reply to written communications 

The following fees shall be levied — 

(o) Copying fees at 5 annas per folio of 90 words or fraction thereof Prisoners 
will be charged 2 annas per folio for copies of proceedings, hut will be 
furmslied with a copy of the judgment m cases other than summons cases 
ot charge 

(b) Inspection lee Re. i on each application per day 

(cl Translation fee Re 1 per folio of 90 Avords or fraction thereof. Parties not 
supplying their own paper for copies will be charged H arna per sheet of 
foolscap supplied. • 

8. The Magistrates at each Court will divide the work between themselves, and 
any difTerence of opinion will be decided by the Ch»sf Presidenej- Magistrate As a 
general rule, petty Police cases will be disposed of before others. 

9. The Magistrate shall submit such forms, records, reports and returns as may 
be called for by the Chief Presidency Magistrate. 

10. The office hours shall be from 10 to 5 p.m. The Courts and offices shall 
be closed on the gazetted Government holidays; but the Chief Presidency Magistrate will 
arrange for tlie dcspatdi of urgent business. 

11. It in any case there exist special circumstances which in the opinion of any 
party concerned or interested in such ca«e require a departure from the ordmarj* 
procedure prescribed by these rules, sudi party may bring such special circumstances 
to the notice of the Chief Presidency Magistrate, who shall thereupon mjke such order 
m the matter as he sliall Uiink fit. 
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^ote.— An authorized petition-writer is attached to each Court for the purpose 
of writing at a moderate charge applications and petitions for persons requiring his 
services — Bombay Notification No 2^6, dated 19th May, 1904. 

For Rules for the guidance of Honorary Presidency Magistrates in Bombay, see 
G R., J. D. no. 2536 of May 19, 1904, subsequently modified by G R., J. D. No. 3801 
of July 29, 1906, and G. R., J D No 1653 of March 28, 1906. Vide Manual for use 
of Honorary Presidency Magistrates of Bombay. 


E. — Justices of the Peace. 

Stic s of the Peace Pfovincial Government, so 

for^e mufassal.^ far as regards the territories subject to its 

administration, ^ ^ 

may, by notification in the official Gazette, appoint such 
persons resident within British India and not being the subject 
of any foreign State as it thinks fit, to be justices ot the Peace 
within and for the territories mentioned in such notification.. 

Change: — In the first para, the words ("other than the towns aforesaid") have 
been omitted, and in para. 2 the italicised words have been substituted for the words 
"European British subjects’’ by sec. 3 of the Criminal Law Amendment Act (XII of 
1923). "By omitting section 23, and by assimilating the provisions of sections 22 
and 23, this clause has removed the qualification of being an European British subject 
for being appointed as a Justice of Peace’’— iVo/es on Clauses (Criminal Law Amend- 
ment Bill). 

The words "Provincial Government’’ have been substituted for Ihe words "Local 
Government" by sec 4 of the Government of India (Adaptation of Indian Laws) Order, 
1937. 

59. Posvers; — The powers conferred on the Justices of the Peace are the 
ordinary powers conferred on 1st class Magistrates under sec 36 The power to 
entertain complaints is not one of such powers— v. Romer, 34 Mad. 343, 12 
CrL.J. S35. 

23. [Repealed by section 4 of the Criminal Law Amend- 
ment Act XII of 1923\. 

24. [Repealed by ditto.] 

"Section 24 is inadentally repealed as being spent "— on Clauses (Criminal 
Law Amendment Bill). 


25. In virtue of their respective offices, * * 

E..„mcio Jusfes of the High Courts are Justices 

the Peace. °t .t™ Peace wfthm and for the whole of 

British India; Sessions Judges and District 
Magistrates are Justices of the Peace within and for the whole 
of the territories administered by the Provincial Government 
under which they are serving; and the Presidency Magistrates 
are Justices of the Peace within and for the towns of which they 
are respectively Magistrates. 

Amendment:— The words "the GovenMnCeneral, Governors, Lientenrmt-Gover- 
nots and Chief Coittmissioners, the Ordirrmy Members ot the CounctI of the Goverrror- 
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General and" were omitted by tbe Goverraneirt. of India (Adaptation of IntUan Lavia) 
Order, 1937. By sec. 4 of the same Order the words "Provincial Government" were 
substituted for the words "Local Government", in this section. 

26-27. [Omitted by the Government of India {Adaptation 
of Indian Lazus) Order, 1937.] 


CHAPTER III. 


Powers of Courts. 


Offences under Penal 
Code. 


A. — Description of Offences cognisable by each Court. 

28. Subject to other provisions of this 
Code, any offence under the Indian Penal 
Code may ht tried — 

(a) by the High Court, or 

(b) by the Court of Session, or 

(c) by any other Court by which such offence is shown 

in the eighth column of the second schedule to be 
triable. 

IllustTalion. 


A is committed to the Sessions Court on a charge of culpable 
homicide. He may be convicted of voluntarily causing hurl, an offence 
triable by a Magistrate. 

60. Subject to other provisions of this Code: — The Schedule to the 
Code and sec 28 must obviously be read together, and sec. 28 is subject to the other 
provisions of tlus Code, that is, it is subject to sec 30 — Jn re Puthivtnalh, AIR 1938 
Mag 56 (57), IL.R 1938 Nag 248. 175 IC 935, 39 CrLJ. 660, 11 RN 18, 20 
N LJ. 151 } Danaji. 27 Cr L J 728, A.I R. 1926 Nag. 374. 95 I C 56 

61. Power of Court of Session: — ^Tlie proxusions as to the "other Court" 
indicated in clause (c) do not cut down or restnet the jurisdiction of the High Court 
or the Sessions Court. This section gives powers to the High Court and the Court 
of Session to try any offence under the Penal Code even though it is triable by a 
Magistrate according to the 8th column of the 2nd Schedule of this Code— A'ftargj, 
8 All. 665. Therefore, the fact that m a case committed to the Sessions, the Sessions 
Judge adds a charge of an offence triable erclusiwly by a Magistrate, does not affect 
the jurisdiction of the Sessions Judge to try it — Kharta, 8 All 665, 1886 A W N. 254 
There is nothing illegal in a Magistrate committing a person charged with an offence 
under sec. 147, I. P. C , to the Sessions Court if in his opinion it cannot be adequately 
puni^ed by him, though the second Schedule of this Code saj-s that the offence is 
triable by a Magistrate only — KayemuUa, 24 Cal 429. 1 C WN 414 

But if the offence falls under some other bw and that bw specifies a particular 
Court, the forum cannot be changed (see sec. 29). Thus, an ofien» under sec 9, 
Opium Act must be tried by a Magistrate; a Sessions Judge has no jurisdiction over 

the offence and the Magistrate has no power to commit the case to the Sessions 

Sehade, 19 All. 465 (466), 1897 AWJ4. 115. 

The illustration shows that in a case coitmutfed to the Sessions Court for a more 
heinous offence, the accused can be consicted of a minor offence triable by a Magistrate. 
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62. Offences within and beyond jurisdiction: — A Magistrate has a 
discretion to decide whether a case diall be tned by himself or by the Court of 
Session when the offence is triable by both the Courts. The High Court will not 
interfere with such discretion if eaerased in a judicial manner — Hari Moreshvar v. 
Emp , A.I.R- 1932 Bom. 63. 33 Bomi.R. 1515, 1932 Cr.C. 87, 56 Bom. 61, 33 Cr.L.J. 
262, 136 I.C. 187. When an offence is tnable by an inferior tnbunal but it also 
contains an element of aggravation which puts the offence beyond the jurisdiction of 
that tnbunal, the jurisdiction of that tnbunal, is not necessarily ousted thereby — 
Anonymous, 2 Weir 20 (21). In other words, where the facts disclose an offence 
within the jurisdiction of the Magistrate, it is a compiete fallacy to say that he is 
rot empowered to try the offence, merely because the same facts disclose a more 
serious offence beyond his jurisdiction. If the case had ended in a conviction it will 
be not illegal merely because the offence committed really fell under a more serious 
section and ivas not one which the Magistrate was competent to iTy~~Ayyan, 24 Mad. 
675 j Mahajanam v. Kodi. AIR 1922 Mad. 223, 45 Mad. 29, 30 ML.T. 95, 66 I.C. 
72, 23 C-rL.J. 232, 41 MLJ. 398, 14 ML.W. 247, 1921 M.W.N. 613. Where the 
facts disclose a major offence (c g , offence under section 330, I P. C.) , tnable exclusively 
by a Court of Session, the Magistrate can convict the accused for a minor offence 
(eg., under sections 232, 342 or 348, I P. C.) triable by him which constitutes a 
component of the major offence — Dawson, 2 Rang. 455, 26 Cr.L J. 1108 

But no tribunal can properly clutch jurisdiction by intentionally ignoring facts 
of aggravation which make the offence really cognizable only by a higher tribunal. 
Where the accused has himself objected to tlie jurisdiction it is possible that the High 
Court would feel itself bound to interfere— 2 Weir 21 ; In re Maduri, 12 
Mad 64) Bapu Baa, 4 N.LR, 18, 17 CrL.J 319; Gundya, 13 Bom 502 j Lakhraj v. 
Crown, 31 P-R 1910, 11 Cr.L.J. 639; Kattuva v. Suppan, 28 CrL J. 164. 99 I.C 596, 
25 LW. 86, A.I.R, 1927 Mad 307. The Legislature has dcaded thafeertaln offences, 
either because of their senous or difficult nature, should be tried by one of the higher 
Courts of cnrainal Jurisdiaion and this being so, it is not for a Magistrate to evade 
those provisions of law by usurping jurisdiction to himseli — Shambhooram, A I.R. 1935 
Sind 221, 159 I C. 271, 1935 CrC. 1272, 37 CrL.J. 80 The only person capable of 
weighing tlie respective advantages or disadvantages of trial before different 'types 
of tnbunals are the accused persons themselves and it is only their opinion which is 
entitled to any serious consideration — Netat Chandra, AIR. 1936 Cal 529 (533) 40 
C.W.N. 959. 


If a Magistrate entirely overlooks some fact which would carry the case beyond 
his jurisdiction and tries the accused for a lesser offence, he is not held to have acted 
without junsdiction The question whether he has or has not entirely overlooked the 
circumstances would be one of fact. If. on the other hand, he does not overlook the 
circumstance, but, alter Ws attenticm has been drawn to it, he deliberately ignores it, 
his proceedings would be improper, though not void. If a Magistrate not empowered 
under sec. 28 and Sch. 11 of the Cr P. Code tries an offence, it is difficult to see how 
he acts otheiwise than in a private capacity. If he exceeds his power in good faith 
sec 529 allows him a certain latitude ; but that section does not allow him to try an 
offence which he is not empowered to tiy. On the contrary, sec 530 definitely avoids 
such proceedings (Juite apart from the charge whenever facts are proved constituting 
the aggravated offence, that is the offence which is being tried It is not as though 
the analogy of a civil trial were applicable and the Magistrate is re^ricted to the 
facts set forth in the plaint issues In a cnimnal trial he must be ever ready as'the 
facts are disclosed either to alter the diaige under sec. 227 or to itCpr the „nflpr 
345, It nny be said that the accused has no seal Brievanee it he has been tried 
tm lesser oflences, but such ai, arsument runs counter to the whole intention of the 
Codi^Aellueo v. Siifpen. 28 CrLJ. 164, 99 IC 596, 25 L.W. 85 AIR 1927 [m 
307. A statement by an ae^sed person that the ollence committed by Um is a more 
senou, one, not tnable by the Mapstrate, does rait deprive the MapsLte iiisdS 
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unless the prosecution accept the truth of that statement or the Magistrate is of opinion 
tliat it is true — In re Appu Ceundan, 39 Cr.LJ. 659, 175 IC. 896, 1938 MW.N. 592, 
(1938) 2 MLJ. 43, 48 ML.\V. 145. The mere fact that in order to make his case 
more serious a complainant alleges the coinimssion of an offence rihich could not be 
tned by a junior Magistrate does not render the proceedings of that Magistrate illegal 
if he goes on to try the case and dedde it holding that the facts disclosed show that 
it 13 lesser offence uhidi he is competent to try. But, in any event, it is settled law 
that in a warrant case the tnal does not commence until the charge is framed under 
sec. 254, Cr. P. C., and there is nothing illegal or tnv’alid in a Magistrate of the Third 
Class proceeding to enquire into a complaint which was not instituted m his Court 
but sent'to him under secs. 192 or 528 of the Cr, P. C., even if after hearing the 
prosecution case he has come to the conclusion that a case has been made out which 
he himself could not try. There is speafic provision of the (^de in sec. 346, which 
provides for such cases and the ecistence of this very provision by itself implies that 
a Subordinate Magistrate can legally enquire into a serious offence up to the stage at 
which the question of charge or disdiarge has to be decided — Patnda v. Gulab Khalun, 
40 CrLJ. 515, 181 IC. 49. A.I R. 1939 Lah. 122, I.L.R. 1938 Lah 619, 41 P.LR. 221. 
See also 1930 M WJ4. 770 in this connection. 

A second class Magistrate came to the conclusion that the case before him was 
one for trial under sec. 148, I. P. C.. and was, therefore, triable by a ffrst class Magis- 
trate and not triable by him. He sent Uie record to the District Magistrate who ordered 
him to proceed with the case, as no first class Magistrate was available He then 
framed a charge under see. 147, I P C, and convicted the accused. Held that the 
matter involved was one of jurisdiction and the District M^istrate could not give 
jurisdiction to the trying Magistrate by such an order because of the fact that at the 
moment there was no Magistrate with first class powers available. Administratively 
It nught have been inconvenient but administrative inconvenience cannot give jurisdic- 
tion to a Magistrate— Aeirur Rahaman, 43 CXJ 214, 27 CrLJ 543, 93 I.C. 1011. 
See Note 1406 "Court of competent jurisdiction” 

It is a well settled rule that any acquiescence or even consent cannot invest a 
Court with junsdietion of which it is not otherwise possessed Therefore, where the 
accused was charged under sec 506, 1 P C, an offence not triable by a Bench of 
Magistrates with second class powers, the mere faa that no objection was raised to 
the jurisdiction, did not invest the Bench Magistrates with jurisdiction to try the 
accused— Rain C/dtt, 33 CrLJ 5! I, 137 IC. 625, 9 OWN. 319, 1932 CrC 592, 
A I R. 1932 Oudli 251 

Under Sch. II to the Cr P Code it is provided that the method of trial for offences 
under sec 124-A, I P. C., may be either the Court of Sessions, Chief Presidency 
Magistrate, District Magistrate or Magistrate of the First Class specially empowered 
by Uie Local Government m that behalf The Magistrate has a discretion to decide 
in what way the case shall be tned, having regard to tlie alternatuTs given by the 
schedule The Magistrate must have regard to the importance of Uie case and to the 
fact that the maximum penalty under the section is transportation for life, though if 
he tries the accused himself he cannot give a longer term of imprisonment than two 
j cars. He must consider no doubt also whether if he sends the case to the Court of 
Session there will be Jury or assessors and in that connection he may consider which 
of the two tribunals, his own Court or the Sessions Court is the rrore satisfactory 
tribunal for deciding the case. Though the Magistrate’s discretion is subj'ect to rcsiew 
by the High Court, the High Court will not interfere with his discretion except on 
certain definite grounds— //uri MoTeshtcar. 33 Cr.L.J. 262, 136 I C. 187, 33 Bom.L.R. 
1515, AI.R. 1932 Bom. 63. 56 Bom. 61, 1932 CrC 87, Ind. RuL 1932 Bom. in. 
commenting on Krishnaji, 119 IC 666. 53 Bom. 611, 31 BomUR G02, AIR. 19^ 
Bom. 313, 30 Cr.LJ. 1090. Ind Rul 1929 Bom. 528. 

\Mierc two or more persons are jointly irdictcd, and the jurisdiction of the 
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Magistrate is ousted in the case of one of them, the proper course is to commit all 
the accused for trial before the Court of Session — Anonymous, 1 Weir 443 (449). 

A Magistrate is not entitled to decUne jurisdiction on the ground that the offence 
is a petty one ordinarily triable by heads of villages, and to direct the complainant 
to seek redress from the head of the village — Anonymous, 2 Weir 237, 7 M.H.C.R App. 
31. So also, a Magistrate is not entitled to decline to exercise jurisdiction in a case 
on the ground that it falls under the jurisdiction of ecclesiastical authority, when the 
act of that authority plainly amounts to an offence. Thus, where the ecclesiastical 
authority threatened a Roman Catholic that unless he abstained from certain acts 
(which he was legally entitled to do) he would be ex-communicated, the action of the 
ecclesiastical authority was illegal and amounted to criminal intimidation and the 
Criminal Courts had therefore jurisdiction over the offence — Paul De Cruz, 8 Mad. 140 


29. (1) Subject to the other provisions of this Code, any 

offence under any other law shall, when any 
^^^Offences under other Court is mentioned in this behalf in such 
law, be tried by such Court. 

(2) When no Court is so mentioned, it may be tried by the 
High Court or subject os aforesaid by any Court constituted 
under this Code by which such offence is shown in the eighth 
column of the second schedule to be triable, 

63. “Shall be*trted by s«ch Court”: — An offence under a special law 
triable only by a Magistrate invested with special powers cannot be tiansferred to an 
ordinary Magistrate or be tned by any other Magistrate — Deokinandan, 1885 A.WN. 
289. An offence under sec. 9, Opium Act must be tried by a Magistrate, and not 
by a Court of Session — Schade, 19 AH. 465 (466) An offence tmder Madras Act 
I of 1868 (eg, supplying liquor without a license) is triable only by a Magistrate, 
and not by the Sessions Court or the High Court — Donoihue, 5 M H CR. 277. An 
offence under sec. 16 of the Bombay Village Police Act (VIII of 1867) is triable fay 
Police Patels duly empowered, and not by Taluk Magistrates— Ratanlal 
195 An offence under sec. 52, Prisons Act is not triable by a Presidency Magistrate, 
since he is not a District Magistrate or a First Class Magistrate mentioned therein — 
Chata Stngh, 32 Mad 303 An order under sec. 3 (1) of the Defence of India Act 
(IV of 1915) whereby the Local Government had directed that all persons accused of 
the offence of committing daemty on 27th February 1915 at Basti Kaurang riiould 
be tried by the Commissioners appointed under the provisions of the said Act, ousted 
the jurisdiction of the regular Courts in respect of the persons accused of the offence 
specified— Samci/a v. Croivn, 38 P.R. 1917. 42 1 C. 159, 18 CrLj. 927 Under 
section 83. Registration Act, an offence under sec. 82 of that Act is triable by a Magis- 
trate not inferior to a Magistrate of the second class— /fnsAna, 7 Mad 347. A third 
Class Magistrate has jurisdiction to try an offence under sec. 68 of the Bombay District 
Municipal Act (VI of lS73)—NaTcn Natsing, Ratanlal 763. An offence under sec. 20, 
Calcutta Rent Act. must be tried by the President of the Calcutta Improvement 
Tribunal, which is the Court mentioned in sec. 20 of that Act— Ishan v Manmatha 37 
C.L J. 298. A I.R. 1923 Cal. 339, 71 I C. 611. 


64. When no Court is mentioned: — A Magistrate can try a landlord for 
an offence under sec 58 (3) of the Bengal Tenancy Act (failure to prepare and retain 
counterfoils of rent receipts) in the same way as he would try a summons case, the 
Act not having specified any particular Magistrate to try such an offence— A/oAu»/ 
i?omdfl 5 , 9 C.W.N. 816 (817),2CrJ.J.532 cnente-Aio/iiwr 


O' ^ (XUI of 1923) contains no provision regarding the 

Court by which offences under sec. 10 of the said Act are to be tried, it is triable by 



Sec. 29B.1 ‘ 


THE CODE OF CRIMINAL PROCEDURE 


?5 


any Magistrate under sec. 29 read with the 8th column of the Second Schedule of the 
Cr. P. Code— A/: Mahomed, 28 Cr.LJ. 954, 105 IC. 66fi. AI.R. 1928 Sind 43. 

There is absolutely no conflict between'the provisions of sec. 5 and those of sec. 29, 
Cr. P. C. Section 29 merely empowers the High Court when no Court is mentioned 
for any offence imder any law other than the Indian Penal Code, to try such offences. 
Section 5 (2), on the other hand, lays down that all offences under any other law 
shall be investigated, inquired into, tried and otherwise dealt with according to the 
same provisions, etc. The mere fact that sec 29 empowers the High Court to try 
such an offence does not show that the High Court can take cognizance of the offence 
straight off, try the accused and convict him and punish him without following the 
procedure laid do\Tn in the Code. There are elaborate rules of procedure laid down 
in the Code regulating trial of accused persons, and it is imperative that they should 
be followed. Therefore, if the case of an offence due to the contravention of the 
provisions of sec. 85, Companies Act (VII of 1913), were committed to the High Court 
under sec. 194 (1), Cr P C, or proceedings were started on an application of the 
Advocate-General under sec 194 (2), or were transferred to it under sec 526, Cr. P. C., 
then the High Court would have jurisdiction to try the accused : but it would not 
have junsdiction to try the accused merely on an application under sec 85, Companies 
Act — Hansh Chandra v. Kavindra Narain Stnha, 38 Cr.L.J. HI (113), 166 IC 53, 
AI.R. 1936 All. 830, 1936 AL J. 1105 (F.B). 


29A. No Magistrate of the second or third class shall in- 
Trial of European quire mto or try any offence ivhich is 
Sfoiid chi punishable otherwise than with fine not ex- 

Magistrates. cccdiug fifty rupees, ivherc the accused is 

an European British subject tvho claims to be tried as such. 

This section has been added by sec. 6 of the Criminal Law Amendment Act (X!I 
of 1923) “The Bill does aw'ay with all provisions under which a person who may try 
an Enropean British subjea must be a Justice of the Peace Except in cases punishable 
with sentences of fine only not exceeding rupees fifty, the Bill provides that European 
British subjects shall not be triable by second or third class Magistrates, but all first 
class Magistrates are given power to try European British subjects I'O matter what 
their nationality may be ” — SlatemenI of Objects and Reasons, Para. 8 (t). 

See Notes under Chapter XLIV-A. 


29B. Any offence other than one punishable with death or 
... . . transportation for life, committed by any 

of^ju\en?er pcrson who at the date when he appears or 

is brought before the Court is under the age 
of fifteen years, may be tried by a District Magistrate or a Chief 
Presidency Magistrate, or by any Magistrate specially empowered 
by the Provincial Government to e.vcrcisc the pozvers conferred 
by section 8, subsection (1), of the Reformatory Schools Act, 
1897, or, in any area in zvhich the said Act has been zvhoUy or in 
part repealed by any other lazv providing for the custody, trial or 
punishment of youthful offenders, by any Magistrate empozvered 
by or under such lazv to exercise all or any of the pozvers con- 
ferred thereby. 


Amendment: — ^This section has been added by sec. 6 of the Cr. P. Code Amend- 
ment Act (XVIII of 1923) The reasons for the amendment have been thus stated: 
“The existing procedure of committal of a Court of Session is lengthy and often invol\*es 
the prolonged detention of jux'enilc offenders as undertrial prisoners, although the 
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offences generally committed by them seldom require to be so severely punished as 
to necessitate the lnter\-ention of a Sesaons Court, the sentence or order eventually 
passed being often incommensurate tvJth the time and energy expended upon a committal 
and sessions trial. It is therefore proposed that offences of children, unless so serious 
as to be punishable with death or transportation for life, should be triable by a District 
Magistrate, a Chief Presidency Mapstrate, or by any Magistrate specially empowered 
to exercise the powers conferred by sec. 8, sub-section (i), of the Reformatory Schools 
Act, 1&97'’~-Statem€nt of Objects and Reasons (1921). 

The words 'Trotdncial Government” have been substituted for the words "Local 
Government” by sec. 4 of the Gowmment of India (Adaptation o! Indian Laws) 
Order. 1937. 

64A. Scope of the section: — This section speaks of offences other than those 
punishable with death or transportation for life, "nierefore, an offence under sec. 304, 
I. P. Code (culpable homicide) committed by a boy of 14 cannot be tried by a Magistrate 
presiding over the Central Children Court — Lakhi Sahu, 36 CW.N. 164, 33 Cr.L J. 645 
(646), A.I R, 1932 Cal 487. 59 Cal. 856. 138 I.C 626, 1932 Cr.C. 479. 

This section is in terms dearly permissive. When a juvenile under the age of 
fifteen years is brought before a Magistrate other than one of those specially referred 
to in this section, the Magistrate can, if he chooses, either under sec. 9, Reformatory 
Schools Act, 1897, or under sec. 349, Cr. P. Code, refer the matter to the District 
Magistrate with a view to the case being tned by a special Magistrate under this 
section } and the District Magistrate of his own volition can direct any such case to 
be tried by a Magistrate having special powers. But if neither of those courses is 
adopted, the trial Magistrate can deal with the case under the regular provisions of 
the Code. This section enables one of the special Magistrates there referred to to deal 
wth many cases wftich, apart from this section, could only be tried by a Court of 
Session But this section does not invalidate a trial which would be valid apart 
from the section— /ulaf, AIR 1934 Bom 211, 35 Cr.LJ. 1032, 149 I.C. 1135, 36 
BomLR. 435 The words "may be” in this section are permissive No doubt, the 
word "may” is sometimes construed as "shall" but obviously its prma facie effect is 
merely permissive and not obligatory. The Magistrate has a iscretion under this 
section. He may deal with the matter under the ordinary provisions of the Code or 
he nay direct that the accused be dealt with under this section. But he is not bound 
to deal with the case in that w-ay — Natvarld, 32 Cr.LJ. 722, 13I I.C. 476, 33 BomLR 
312, AIR. 1931 Bom. 193, 1931 Cr.C 342. Section 8, Reformatory Schools Act, does 
not enact that a Magistrate cannot try a juvenile offender. It says that certain 
Magistrates who are not specially empowered may not exercise the power of sending 
a juvenile offender to a Reformatory School. Section 29B of the Cr P C. is also 
not intended to take away the jurisdiction already conferred on Magistrates under 
sec. 28 and Col. 8, Sch 11, Cr. P C. It is intended to extend to certain Magistrates 
the power to try' juvenile offenders for certain offences which would otherwise liave 
been triable exclusively by the Court of Session— Omtor Natk v. Emp AIR 1936 
All. 675, 1936 A.W.R. 735, 1936 ALJ. 957. 1936 CrC. 884, 165 IC 148 *1936 AllLR 
863, 37 Cr.L.J. 1073. ' ' ' 

The offence under see, 130, Railways Act should now be tried by superior Magis- 
trates contemplated in sec. 29B, Cr. P. Code— W'oij Mahommad. AIR 1936 Sind 185 
(186), 30 SLR. 9. 165 IC. 642. 38 CrLJ. 83. 1936 Cr.C 971. distinguishing Dhondya 
Dudkya. A.I.R. 1919 Bom 178, 52 I.C. 667, 43 Bom 888. 21 BomLR 768 See also 
Jannat. 29 Cr.L J. 733, 110 I.C. 589, 29 Pi R. 536, A I R. 1928 Lah 909 10 A I Cr R 


30. In the territories respectively administered by the 

Otlen„, not pun-,*. 

able With death. Oudh, the Central Provinces, 

Coorg”, Assam, Sind, and in those parts of 
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the other provinces in which there are Deputy Commissioners or 
Assistant Commissioners, the Provincial Government may, not- 
withstanding anything contained in section 29, invest the District 
Magistrate or any l^Iagistrate of the first class with power to try 
as a Magistrate all offences not punishable with death. 

Amendment: — ^The ■words “and Burma” were left out by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 

By Sec 4 of the same Order the words "Provincial Governments” have been 
substituted for the words "Lieutenant-Govemom'’ and the words "Provincial Govern- 
ment” for the words "Local Government”, in this section, ^ 

65. Object of Section: — ^The object of confemng special powers on District 
Magistrates is to accelerate proceedings at the trial by avoiding the delay consequent 
on commitment to the Sesrions Court which sits only at considerable inter\'2ls. It is 
also intended to afford relief to those who have to atteiui as witnesses in the Court — 
Amir Khan, 7 CWN. 457 (460) 5 7n u Pitthivmatli, A.I.R. 1938 Nag 55 (58), 20 
NLJ. 151. 

Section 30 must he rea*d as qua)if>ing or controlling the provisions cf sec. 28 which 
m Its turn makes reference to column 8 of the Second Schedule— 27 Cr.L.J. 
728, 93 I C 56, A.I R. 1926 Nag 374 5 In re Pulhiitnath, supra. 

MagistTate must purport to act under this section — A first class Magistrate who 
is simply described on the heading of his judgment as invested with the powers under 
this section, but not purporting to act under such powers, cannot exercise those powers 
in passing the sentence— A/a/ii. 7 Cri J. 461. 

66. Powers of District Magislrater— This section speaks of “all offences 
not punishable with death” and must include those that would normally go to the 
Sessions Court— /« re prulttvinath, supra. As a genera! rule, the cases which a Distnet 
Magistrate should refrain from trying under his higher powers, are those in which a 
sentence more severe than a District Magistrate can inflict under sec 34 appears to be 
called for if the offence be establislied. and secondly, those cases in which the issues are so 

' complex or the difficulty of ascertaining the true facts or of correctly applying the 
law to them so considerable as to make a trial before a Sissiens Judge more appropnatc 
than a trial before a District Magistrate- Sow Kadu, LBR. (1893-1900 ) 219. 

In the exercise of special powers under this section, a District Magistrate has no 
power to try cases summarily — F aziu, 1879 P R 25. 

A District Magistrate empowered under this section cannot try an offence punish- 
able with death (eg, murder) and find the accused guilty of culpab*e homicide not 
amounting to murder on the ground that the case falls wiUiin one of the c-xcepUons 
mentioned in see 300, I P. C—Curdit Stngh, 3 PR 1891 1 Shamna. 27 CrL J. 816. 
A.I.R. 1926 Lah 575, 95 I C. 766 He cannot legally try the offence of culpable homi- 
cide not amounting to murder punishable under the first part of sec 301, I. P. C, 
though It IS not punishable with deatli The reason is. Uiat where Uiere is credible 
evidence both of murder and of qualified murder, the accused should be committed for 
trial before a Court which is competent to trj* both offences once for all and to 
pronounce a judgment whicli shall be an effectual bar to a second tnal on the same facts 
— Mongol Singh, 1 P.R. 1893 So, where there is suffment evidence to constitute an 
offence of murder, a Magistrate cxerciang special powers under this section should 
not try the case as on a minor charge— Poramananda, 10 Cal. 85. A Magistrate 
exercising powers under this section can try an offence under sections 3G2jl02B, I. P. C 
where murder was not committed in pursuance of the conepiraej* so that the offence 
was not punishable with death- 25 CrLJ. 1241, S2 IC 169 AIJL 1®25 
Uh. 157. 

67. Deputy Commissioner: — A Magisliate holding an inqulrj* into a case 
triable by a Court of Session, cannot make ox-er the case to a Deputj* Commissianer 
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specially empowered under this section to try such cases, because the Deputy Commis- 
!-ioner is a Magistrate and not a Sessions Judge. Such a commitment -was held to be 
illegal and was quashed and the case was ordered to be_committed to the Court of 
Session— PiroM Litta, 17 P.R 1873. But in a Calcutta case, the High Court maintained 
the conviction by the Deputy Coitunissiotier, where it was found that the accused had 
not been prejudiced by such trial — Amir Khan, 7 C.W.N. 457. 

Where a Deputy Commissioner tries a case exclusively triable by a Sesaons Court, 
under the powers conferred by this section, he does so as a Magistrate, and if he 
tenders conditional pardon to one of the accused, he is precluded from trying the case 
himself— Pflftan Singh, 19 C.W.N. 847, 4 Cr.LJ. 44; Kishore. 25 Cr.L.J. 1341, 82 I.C. 
573, AI.R 1925 Nag 119. •The procedure to be followed in such a case is that of a 
warrant case provided for in Chap. XXI — Jallo, 131 P.L.R. 1901. 

Once a Magistrate has been ^cially empowered under sec. 30 by the Local 
Government, he can necessarily, when acting as a Magistrate, exercise the powers 
mentioned in sec. 34 ; he cannot at will divest himself of the powers conferred upon 
him and he cannot by any action of his own, become a First Class Magistrate not 
empowered under sec. 30, Cr. P. Code. Far less by an unintentional failure or even 
by a habitual failure to describe himself as being so empowered, can he divest himself 
of his powers He need not mention the existence of his special powers in order to 
exercise them, or in order to pass any sentence covered by sec 34, Cr. P. 'Code — 
Nodar Alom Khan. A.IR. 1935 Pesh 108. 36 CrL J. 1143, 157 l.C. 211, 1935 Cr.C. 832 
For contra see Mahi, 17 P.W.R, 1908 Cr. j HamchandTa, 34 CrL J. 162, 141 I.C. 574, 
1933 Cr.C. 122, 34 BomLR. 1676, AIR 1933 Bom 58 (S.B.); Sukhdev Raj, 35 
CrL J. 1288. 151 I C. 265, 1934 CriC. 608. A.I.R 1934 Lah. 361. 

68. Appeals:— sec- 408, proviso (b). Where the Magistrate was acting’ 
within Ws ordinary powers as a Magistrate of the 1st class, and not within the spedal 
powers conferred by this section, and appeal would lie to the Court of Session, and not 
to the High (Chief) Court — Tutsi Ram, 1881 P.R. 23. Where, however, it appeared 
from the sentence awarded that the District Magistrate in trying the particular case 
has exercised enhanced powers under this section, the appeal would he to the High 
Court and not to the Court of Session— Boftarfur, 8 P.R 1877 j Jeytumal, 36 P.R..» 
1880? ]at Stftgh, 1900 P.L.R. 46? Balera, 3 P.R 1898 If, however, the ofience is 
not one exclusively triable by a Court of Session, and the sentence of imprisonment 
awarded does not exceed two years, an appeal lies to the Court of Session, and not to 
the High Court, even though the District Magistrate records that he is exercising his 
powers under this section — Nathu, 10 P.R 1875 See Note 1107. 

69. Revision; — A Sessions Judge is competent under section 437 (now 436) 
to revise the order of a District Magistrate and order further inquiry, even though the 
latter was exerasing enhanced powers under this section. The District Magistrate 
acting under this section is inferior to the Sessions Judge within the meaning of sec 435 
—Jalloo. 15 P.R. 1904, 131 P.L.R. 1904. 

B. — Sentences which may be passed by Courts of 
various Classes. 


31- (1) A High Court 
Judges may pass. Sentence authorised by law. 


may pass any 


(2) A Sessions Judge or Additional Sessions Judge may 
pass any sentence authorised by law; but any sentence of death 
passed by any such Judge shall be subject to confirmation by the 
High Court. 


(3) An Assistant Sessions Judge may pass any sentence 
authorised by law, except a sentence of death or of transportation 
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for a term exceeding seven years, or of imprisonment for 3 term 
exceeding seven years. 

32. (1) The Courts of Magistrates 
the following sentences, name- 

'y:— 

r Imprisonment for a term not exceeding 
(fl) Courts of Presidency Magistrates | two years, including such solitary confine- 
and of Magistrates of the first ■{ ment as is authorised by law; 
class; ) Fine not exceeding one thousand rupees; 

L Whipping. 

{ Imprisonment for a term not exceeding 
SIX months, including such solitary confine- 
ment as is authorised by law; 

•' • Fine not exceeding two hundred rupees. 

/xr--. /.u. f Imprisonment for a term not exceeding 

i one month; 

tnirfl class; exceeding fifty rupees. 

(2) The Court of any Magistrate may pass any lawful 
sentence, combining any of the sentences which it is authorized 
by law to pass, 

70. Powers and discretions of Judges and Magistrates: — It is an 
elementary proportion in criminal jurispnidence that sentence in each case should be 
proportionate to the nature and gravity of the cnme A Magistrate cannot claim a 
right to inflict a sentence of fine in all cases because he has done so m hundred other 
cases— some of which were more serious— without any regard to the nature of facts, 
upon which each case has to be decided He cannot bring in the aid of prescription 
in his favour— A/fliifcw. A I R 1930 All 279, 31 Cr L J 631. 124 I C 46. 1930 Cr C 447. 
It is necessary in awarding punishment to exerase some discretion, and to consider 
the circumstances of each case and the degree of guilt disclosed in awarding punishment 
—Kesavaier, 10 BurLT 268, 18 CrLJ 489 The theory of deterrent punishment 
should not be loosely put into practice Deterrent punishments are necessary only 
when wa\es of imitative crime commence to sweep over the State or in time of public 
tumult, where there is a danger of a wide breach of the peace or security, or where a 
highly organised association of persons engineer senes of offences — Corsain, 2 P L T 596, 
22 CrLJ 679 See also Badri. 17 CrLJ 243 (AH ). 

The question of punishment depends on two considerations: firstly, the public 
importance of the offence, and the deterrent effect of the punishment; secondly, the 
desserts of the particular offender — Badan Singh, 30 CrLJ. 933 ( 938), 118 IC. 577, 
A I.R 1928 All. 150, Ind Rul 1929 All 881. Justice should be even-handed. Other 
things being equal, the same offence should receive the same punishment— UdAaram 
33 CrLJ. 900 ( 902), 140 I.C. 23, A.I.R. 1932 Smd 143. 1932 CrC 587, Ind RuL 
1932 Sind 170. A sentence of two years' impnsonment on a juvenile offender, when 
his adult co-accuscd with three pre\ious convictions is awarded only one year's im- 
prinsonment, is improper— .-Ibwl, 46 Bom 429, 23 CrLJ 93, 23 BomLR. 1199 The 
law vests a discretion in the trying Magistrate to pass adequate sentence in each case 
and it is for him to decide after taking into conrideration all the pertinent drcumstances 
ef the case, what should be the adequate sentence. No rule of thumb can be laid 
down by a higher tribunal as a guide for the trying Magistrate in awarding an adequate 
stntencc — Murido, 31 CrLJ. 763, 125 IC 46, A.IR. 1930 Sind 5S, 1930 Cr.C 122, 
In determining to what extent in any particular ca«e the punishment s.N?uld approadi 
to, or recede from, the maximum limit prescribed by the section, the tiying Magistrate 
has to fake Into account sei-eral factors, inter of«, the a.ntecedents of ^e prisoner, 
whether such antecedents speak well or ill of him, such .ns his character and state of 
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life -whether good or bad including the prewoua convictions, if any. The impoang of 
sentence is, witlnn tiie wide limits allowed by the law, a matter of discretion; it is 
not a matter of proof. IVhat these matters are to be, is largely left to practice and 
tc the common sense and Imowledge of the world of the Court — Baksho, 31 CriJ. 
1046 (1051), 126 IC. 468, A.IR. 1930 Snd 111, 24 SL.R. 252. Wliere the Court 
awards the maximum sentence prowded by the law for an offence, it should record its 
reasons for domg so — Harttam Si»&h v. Emp., 27 CrLJ. 186, 91 I.C. 1002, A.I.R- 1926 
Lah. 239, 2 Lah. Cas 161. In awarding sentence one need not take into consideration 
the moral indignation which may be felt on looking at the offence committed; all 
that it is necessary to consider is, what sentence is likely to prevent the offender from 
committing the offence again and to prevent other persons similarly situated from 
committing similar offences ^ — Mohamed Cassim v. The King, 39 CrLJ. 692 ( 6 ^), 
176 IC. 150, AI.R 1938 Rang. 220. A Mapstrate who pronounces a sentence must 
define precisely the nature of the sentence intended, as well as the period of detention. 
Generally, the sentence ou^t to be self-contained, like a decree of a Civil Court, so 
that the functionary who has to execute it should have nothmg to do but to obey the 
direction given, without malang an inquiry on his own account — Rama. 24 Mad 13. 


There cannot be one law for the rich and one for the poor or rather one for the 
good family and one for the bad — Dharam Stngk, 34 Cr.LJ. 180, 141 I C. 592, Ind. Rul. 
1933 Lah 154, 34 P.L.R. 552. The fact that the accused is a man of some education 
and position and a member of the Legislative Council cannot be urged in his favour as 
an argument for the infliction of fine only. These considerations cut the other way — 
Badan Singh. 30 Cr.LJ. 933 (939), 118 I.C. 577, AIR. 1928 All. 150, Ind. Rul. 1929 
All. 881. A man is not entitled to get off with a small sentence, merely because he 
is a person of high position and one has done good service for the Government 
in the past. When such a man falls in this manner everybody looks to see whether 
it is not true that there is one law for the nch and another for the poor, and a 
Court cannot lightly reduce the sentence in such a case to one far below that which 
dwuld have been awarded to an ignorant and poverty-stridden offender who had in the 
same way fallen victim to temptation — QafrwZ Ahmad, 28 CrJLJ. 749, 103 IC. 797, 
1 Luck. Cas 220, AIR. 1927 Oudh 319. That the accused is a fairly respectable 
man, and not a hardened litigant are not circumstances of extenuation— 7n re Aisam 
MasaliaTakath Kurthi Bava. 30 CrLJ. 247, 114 I.C. 234, 1929 M.W.N, 114, A.I.R. 
1929 Mad. 226, Ind Rul. 1929 Mad. 250, 29 M.L.W. 673, 16 M.L.J. 550. But by 
universal practice the previous character of an accused may be taken into account in 
awarding sentence— XAwdj Bakhsh, 38 Cr.LJ. 24, 165 I.C. 909, A.I.R 1936 Lah 914, 
17 Lah. 284, 38 P.L.R. 630 It is necessary at all times, and not least when respect 
for the law is being undermined, that, whatever the attitude or the policies of any party, 
the Courts should in all respects scrupulously hold the scales even, observe the correct 
procedure and that they should not by sentences themselves still further undermine 
this respect for the law— A.LR. 1931 Bom. 70 (73), 55 Bom. 220 32 BomLR 
1506. 1931 Cr.C. 78, 129 I C, 346. 32 CrX J. 283. ' ' 


In awarding pumshment for an offence under the Excise Act the Courts should 
bear in mmd that illicit distillation implies a good deal of preparation and results not 
only in the loss of eccise revenue, but also in drunkenness. Judicial experience also 
shows that the offence often escapes detection, and it is, therefore, necessary to impose 
a sentence which will have a deterrent effect— Crou-n v. Ptyara Sinzh 94 I C 129 
7 Lah. 32. A.I.R. 1926 Lah. 166. 27 CriJ. 561. 27 P.L.R. 221; Dharam Sine 34 
Cr.LJ. 180, 141 I.C. 592, Ind. RuL 1933 Lah. 154. 34 PiR. 552 


The defiance of the processes of law is a serious offence, as they hamper the 
administration of justice. If allowed to be committed wth impumty the prestige of 
the Court is lost Lenient sentences should not be passed in such cases-Sfieo Ahir 
V. Emp., A.I R. 1938 Pat. 548, 19 PiT. 663, 1938 P.WJ^. 813, 178 I.C. 487 5 B R 104 
To assault a constable in uniform, purporting to act in the execuUon of his duty" with 
due moderation.-and to declare that the accused did not care for the authonty of the 
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police constable is not a matter which should be treated lightly — Majoti v. Emp., 
A.IR. 1939 Nag 95 ( 97), 1939 N.LJ. 101, ILR. 1939 Nag. 488. 184 IC. 231, 40 
Cr.L J. 905. 

The powere of the Magistrate to pass sentence are limited by this section. Even 
a request by the accused to pass a greater sentence will not empower a Magistrate to 
pass a sentence \\hich he is not authorised by law to pass— re Krishnanand, 3 B L.R. 
App. 50 (52). Even «hen tlie accused makes a prayer for an appealable sentence, 
a Court, in passing it, should inflict sudi a sentence as the gravity or otherwise of the 
crime with which the accused has been convicted warrants and merits, irrespective of 
whether the sentence inflicted will involve a ri^t of appeal or not. A Court should 
weigh the sentence with reference to the crime committed and the circumstances of the 
case and not with reference to anything which may happen subsequently — Yar Muham- 
mad. A.IR. 1931 Cal. 448 (450), 58 Cal 392, 1931 Cr.C. 660, 32 Cr.LJ. 1181, 134 
IC. 536. See also Anant Singh, 37 Cr.LJ. 417, 161 I,C. 307, A.I.R. 1936 AH. 147, 
1936 A.L.J. 209, 1936 Cr.C 175 and Maung Saw Han. A.I.R. 1939 Rang. 69 (70), 
40 CrL.J 248, 179 I C 716 in Note 1113. 

There is no law that says a penalty must always follow a conviction. The 
maximum penalty for each breach of the law is fixed by it, but there is no minimum, 
e.xcept in a very few special cases — Stlaram, 29 CrLJ. 506, 109 I.C. 234, 11 NL.J. 46, 
A.I.R. 1928 Nag 188, 24 NL.R. 110. ^Vhcn the Legislature has laid down a maximum 
punishment for an offence or a series of offences, it is the duty of the trial Court to 
apportion punishment in each case after considering all the circumstances having a 
beanng upon it, and not to shirk its responsibility by imposing the maximum penalty 
upon every offender— A'e/ir Singh, A.IR. 1929 Lah 29, 10 Lah 524, 30 Cr.LJ. 15, 
112 I C 783, SO P.L.R. 638. The sentence passed on a convicted person should not 
be such as to be open to the criticism that it is an unmitigated exhibition of superior 
force unredeemed by a tinge of judicial balance — Badan Smgh, 30 Cr.LJ. 933 (937), 
118 I.C 577, A.1 R. 1928 All. 150, Ind. Rul. 1929 All. 881. 

IVhere an accused person is clearly guilty and has really no defence, but instead 
of pleading guilty and throwing himself at the mercy of the Court defends himself 
by throwing mud at intnesscs who are persons of standing and honour, he really is 
deserving of very little consideration — Sanwal Das v. Emp, AIR. 1929 Sind 253 (255), 
1929 Cr.C 682 

In awarding sentences in a case of communal riot and dacoity committed while 
the accused were smarting with indignation against the outrages upon their sacred 
places every allowance should be made for their feelings and comparative leniency 
should be shown. At the same time they must be adequately punished, and this fact 
must be taken into consideration that the persons injured and robbed had no share 
in desecrating the holy places and were made to suffer for the sins of others — Daulat 
V Kitig-EmP, 2 Luck. 264 (267) 

^\'hen a kind of offence is of common occurrence m a particular area, it should 
be dealt with severely and deterrent punishment is advisable— 5osa Meah. A I R. 1936 
Rang. 70, 37 Cr.LJ 416, 161 I C 90, 1936 CrC 75. 

IVTicn the accused acted bona fide in the bcgintiing but became puilieeps ciiminis 
later on, finding himself in a difhcuU position in which he felt bound to carr>' on. a 
severe sentence is not called hr— Mohammad Shaft. 37 Cr L J 430, 161 I C 313. A f.R. 
1936 Lah 15, 1936 CrC 2 

\\'hcre the right of privacy of the accused’s household was being in\'aded, the 
accused, although he may have transgressed the law, may be liable to a lesser degree 
of punishment— A/etrofaf Singh v. Emp, 39 CriJ. 221 (222), 172 I C. 933, A.I R. 1938 
Pat. 3J, 18 PLT. 869. 

^\^lere the accused was in custody for about ten months, this is a circumstance 
whidi the Court is justified in taking into conaderation by making an equivalent 
reduction of sentences— Rum Bobu Jadav v. Emp, 39 Cr.LJ. 302 ( 303), 173 I.C 418 
18 P.LT. 964. 

Cr.6. 
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It is true that the gra\dty of the offences of dishonesty is to be judged not only by 
the pecuniary value involved. However when the offences are numerous, but when they 
are added up, they do not involve great monetary value, this is a matter for consideration 
regarding the question of sentences to be passed on the accused— Mg. Pa Kym v. TU 
King. 40 Cr.L.J. 621, 182 I.C. 63, AI.R. 1939 Rang. 152, 1939 Rang. 251. 

Before the High Court would interfere in revision on the question of sentence, it 
^ould be satisfied that the sentence was so unreasonable and so excessive as to require 
a reduction— A/urido, 31 Cr.L.J. 763, 125 l.C. 46, A.I.R. 1930 Sind 58, 1930 Cr.C. 122. 

71. Death:— Unless there are extenuating circumstances the person who is 
found to be guilty of murder should receive the extreme penalty of the law — Dinabandhu, 
31 Cr.L.J. 737 (741), 124 IC 818, A.I.R. 1930 Cal. 199, 1930 Cr.C. 231. See also 
Nga Tha Hmwe, 37 Cr.L.J. 267, 160 IC. 234, AI.R. 1935 Rang. 504, 1935 Cr.C. 1300. 
See also U Zawana, 37 Cr.L.J. 418, 161 I.C. 113, A.I.R 1936 Rang. 60, 1936 Cr.C. 88. 

There is no hard and fast rule that because the murderer is of what is called 


tender age, he must necessarily escape the normal penalty prescribed by the law. 
Age is no doubt a circumstance to be taken into consideration, but this has got to be 
taken into 'consideration along with various other circumstances present on the record 
and to which attention may be drawn either by the prosecution or by the defence — 
PTodoyt, 33 CrLJ. 837, 140 I.C 80, AIR. 1933 Cal. 1. 1933 Cr.C. 21 (F.B.); Ghenu. 
31 CrL.J. 81. 120 I.C. 276, A.I.R. 1930 Lah. 50. 1930 Cr.C. ISj Nga Ba Thin, A.I.R. 
1922 L.B 34; Tiri, A.I.R 1931 Rang 171, 9 Rang. 81, 132 I.C. 816, 1931 Cr.C. 667, 32 
Cr.LJ. 941. See also MoUlal. 36 CrLJ. 1220 (1226). 157 I.C. 829, AI.R. 1935 Cal. 
526. 39 C.W.N 199. 1935 CrC. 902; Nga Them Maung. 37 Cr.L,J, 290, 160 I.C 
459. A.I.R. 1936 Rang 46, 1936 Cr.C, 45; Nga Kan. AI.R. 1936 Rang. 71 (74), 
37 CrLJ. 463, 161 I.C. 574, 1936 CrC. 76. The sentence of transportation for life is 
imposed in cases where there are in the opinion of the Court some extenuating cir- 
cumstances and it is not necessary m the interests of the public at large that the 
sentence of death, which is primarily a deterrent sentence, should be inflicted. There 
is no question of reform of enminafs who are sentenced to transportation for life— 
Bhagwandin, 32 Cr.L.J. 83, 123 IC. 80. 7 0\V.N 767, Ind. Rul. 1931 Oudh 16, 
A.IR, 1931 Oudh 81, 1930 Cr.C. 956. Youth may be a circumstance to be taken 
into consideration in offences where the accused person is not fully able to understand 
the nature of his act or has been influenced by older persons but not so a case where a 
. youth deliberately murders a small boy for motive of greed, being prompted to the 
crime by his own base nature. K is not the intention of the Legislature to reform 
murderers and the sentence of transportation for life is imposed only where there are 
some extenuating circumstances and where sentence of death is not necessary in the 
interests of public at large— Bftawani. 34 Cr.LJ. 250, 141 I.C. 747, 9 O.W.N. 1161 
A.I.R. 1933 Oudh 52. Ind. Rul. 1933 Oudh 83. 1933 Cr.C. 92. See also Afanoftar 
V Emp., 37 Cr.LJ. 201, 159 I.C, 830, A.I.R. 1935 Pesh. 170, 1935 Cr.C. 1159. For 
contra see Thakura Singh, 30 CrLJ. 65, 113 IC 177, 10 LahLJ. 463, A.I.R. 1929 
Lah 64, Ind. Rul. 1929 Lah 138. The arcumstance that the accused is the only 
remaining son of the widow and the circumstance that he afterwards displayed consi- 
derable remorse, ought not to be taken into consideration in assessing the sentence to 
be passed in a case under sec. 302, 1. P. C. l\Tiat ought to guide the Court in a question 
c! this diaracter is the state of mind of the accused at the time when the crime was 
committed— A/ommat/di, 39 C.WN. 262. Old age Is no doubt a point for consideration, 
but it is not in itself a sufficient ground for not awarding the death penalty on a 
conviction for murder — Sankaran Nayar v- Eiwp., 1937 M W.N. 728 

WTicre the accused was in an abnormal mood when he committed murder though 
It cannot be said that he was insane or did not know the nature of hi*, actions, there 
U sufficient jeason for not iofUrting the extreme sentence— iVca Po Su^/i *^7 Tri t 

161 I C 250. A.I.R. 1936 Rang 113, 1936 Cr.a 180. ’ ' 


P' *scnce 0l the proof of premahtation a-oald be a good ground for not passing 
the senttnee of dcath-/l. PM, 37 CriJ. 419, 161 I C. 297, A.I.R. 1936 Rang. 28, 
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1936 Cr.C, 32. See also Nga Bo Thin v. Emp, 38 Cr.LJ. 1051, 171 I.C. 285, A.I.R. 

1937 Ran?. 254, 1937 Rang L.R. 169, 10 R Rang. 141. ^Vhere the accused intended to 

kill the father of the child but he unfortunately succeeded in killing the child, and not 
the father, the ends of justice would be met by a sentence of transportation for life — 
Arumuga Tevan v. Emp , 1937 723. 

In the case of constructive liabibty under sec 34, I. P. C , the penalty of death 
diould not be e-^acted from either of the convicts — Pekkar Si«gk, 31 Cr.LJ. 41 (43), 
120 I C. 180, 11 Lah.L J. 20, A I.R. 1929 Lah. 292 A contrary view u as, however, taken 
in Shaft Khan. A I R. 1929 Pat. 161, 117 I C. 176, 30 Cr.L.J. 737, 8 Pat. 181. Following 
this case it is laid down that neither principle nor approved practice can be adduced 
in favour of the view that a capital sentence should not be passed when the offenders 
are constructively guilty of murder — Mosaddt, AIR. 1933 Pat. 100, 13 P.LT. 702, 

11 Pat. 807, 1933 CrC. 253, 142 IC 841, 34 CrL.J. 427. Once it is estabbshed that 
the intention of a number of persons is to make a joint assault, the culpability of 
those who deliver the assault and those who make the assault possible by beating off 
a rescue, is the same. In a case of extended liabibty under sec 149, I. P. C., and in 
a case where it is doubtful whether death was intend^ it is not in appropriate Jo treat • 
all alike and sentence each of the accused to transportation for life. If the evidence 
is such that it can be reasonably found that all who joined an attack knew that death 
would be an almost certain result of the attack, for instance when guns were openly 
carried perhaps death in the case of all would be the appropriate penalty, but where 
accused persons are saddled with vicarious babilily under sec. 149, I. P, C, and in 
addition intention to cause the actual result achieved cannot be clearly established, the 
accused should be given the benefit of the lower penalty— RoAwion Samail v. Emp., 
AIR. 1939 Lah. 245 (253), ILR. 1939 Lah. 77. 

In Benoyendta. 40 CW.N 432 (442), AIR. 1936 Cal. 73, the Calcutta High 
Court reduced the sentences of death to those of transportation for life in view of the 
circumstantial nature of the evidence, the long delay since the judgment and the 
possibility of the actual murder being detected. 

No man can butcher his wife and escape hanging on the plea that he suspected her 
of misconduct— /n re Dasan. 30 CrLJ 630. 116 IC 142. 1929 M.WN 269, A I.R. 

1929 Mad, 495, Ind Rul 1929 Mad 526. 30 L W 229 See also SoAroi Sao, A I R. 

1930 Pat. 247, 124 IC 836, 31 CrLJ 721. 9 Pat 474. \Vhere the accused committed 
murder because he suspected that his j'ounger brother had been murdered by a person 
and the murderer had gone unpunished, this was no palliation of, or justification for, 
the accused’s conduct in murdenng the father of that person and the sentence of 
death was proper — Nga Po U v Emp, 37 Cr.LJ 297, 160 I.C 466, AIR 1936 Rang. 

38. 1936 Cr C. 37 A Court must not pass the more sc\'ere sentence where circumstances 
of extenuation exist merely because the consequences of the crime have been more 
serious than in the ordinarj’ case (ir., where by the murder of a pregnant woman two 
lives were sacrificed)— A'go Saw Mojing Emp. AIR. 1937 Rang 466, 172 IC. 395 
39 CrLJ. 137. 

In a case of murder, once the Court is satisfied that the murder has been committed 
and that the accused person has committed it, the question of sentence must be deter- 
mined upon the grasity of the offence, irrespectixt of the circumstances whether the 
body has not been discovered— 89 I C 903, AIR. 1925 AIL 627, 26 CrLJ. 
1431, 23 ALJ 821s Ram Nalh. 93 IC 252. A.IR. 1925 Oudh 234, 27 CrLJ. 460. 

1 Luck 327s Manda. 32 Cr.LJ. 493 (495). 130 I C 331, AIR, 1931 LaL 25. Ind. Rul. 

1931 Lah. 267, 1931 Cr.C. 89. A Judge should rot sentence a person accused of 
murder to transportation for life, instead of sentencing him to death, merely on the 
ground that the evidence is not strong rnongh to justify an urexwable sentence. If 

the Court has any doubt as to the guilt of the accused it ^ould acquit him Sohtai Sao. 

A I.R. 1930 Pat. 247, 124 IC 836. 31 CrXJ. 721. 9 Pat. 474; Mosaddi. A.IR. 1933 * 
Pat 100, 13 P.LT. 702. 11 Pat. 807, 1933 CrC 253. 142 I.C 811. 34 Cr.LJ. 427; 
Cid Zaman v. Emp, A.I.R. 1939 Pesh. 47; Afokstna Khalun v. Emp, A.I.R. 1939 CaL 
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610, 43 CWJ^. 893; Muhammad Murid Rind y. Emp., 38 Cr.LJ. 953 (955), 170 I.C. 
605, 30 S.L R. 354, A.I R. 1937 Sind 239, 10 RA 63 The strength of the evidence against 
the accused is a matter to be con^dered before but not after conviction. In case of a con- 
viction of murder by assassination the sentence of transportation for life instead of to 
death on the ground that the evidence is not of a sufficiently convindng character to 
justify the latter punishment is utterly vmms—Sanlokhi, A.I.R. 1933 Pat. 149, 14 P.L.T. 
82, 12 Pat. 241, 142 I.C. 474, 34 CrX J. 349, 1933 CrC. 404 (S.B ). But see MaShive Yi, 
1924 Rang. 179, 81 I.C. 945, 25 Cr.L.J. 1121, 1 Rang. 751 and Nga Khan, A.I.R. 1936 
Pang. 71 (75), 37 Cr.LJ. 463, 161 I C. 574, 1936 Cr.C. 76, where it has been laid down 
that an accused person is entitled to the benefit of reasonable doubt in the matter of 
sentence as in the matter of conviction. IVhen once the guilt of murder is proved the 
proper penalty to be is a matter for the discretion of the Judge and it is by no means 
true to say that merely because there is doubt as to which of several of the attackers 
inflicted the fatal blow, tlus is a sufficient ground for withholding the death sentence 
in the case of any or all of them. On the other hand, it is of course clear that those 
cases in which once it has been established that one person out of several took a 
• leading jiart and the others a comparatively subsidiary part, the greater penalty may 
be inflicted upon the nng-leader and the lesser penalty upon those who took a com- 
paratively subsidiary part — Twt Khtm V v. The King, 40 Cr.LJ. 49 (51;, 178 I.C. 298, 
AIR. 1M8 Rang. 331, In cases where many persons are involved, the Court should 
hesitate to pass sentence of death on all of them and try to discriminate. Infliction of 
five sentences of death in one and the same case, is apt to fml of the eflect which sudi 
sentences would otherwise h^vt—Ntbhatesh Mondal, 39 Cr.L.J. 479, 174 I.C. 803, 66 
C.L.J. 351, A.I.R. 1938 Cal. 295. 10 R.C. 726. 

It is no part of the duty of a Sessions Judge to be influenced by public feeling. 
His duty is to administer the law. The law says that the proper sentence for murder 
is death and that whenever a person is convicted of an offence punishable with death, 
and the Court sentences him to any punishment other than death, the Court shall, in 
its judgment, state the reasons why the sentence of death was not passed. The state of 
public feeling is not an admissible reason for refraining from passing the sentence of 
death Nor it is pemussible to refrain from sentencing the murderers to death merely 
because their numbers exceeded the numbers of their victims. ^Vhen four persons 
have together planned and executed the murder of a single person, each of them must 

be sentenced to death unless there are some legal reasons for not doing so 7« re 

Sambangi Lakshumonna, 40 CrL.J. 249 (251), 179 I.C. 682, A.I.R. 1939 Mad 109 
48 ML.W. 730, 1938 M.W.N. 1166. (1938) 2 MiJ. 1028. 

Ordinarily Courts refrain from passing the capital sentence on a person who is 
convicted on an appeal against his acqotttal— A'iimior, 32 Cr.L.J. 51 (56), 127 IC 850 
31 P.L R. 411, A I.R. 1930 Lah 409, Ind. Rul. 1931 Lah. 882, 1930 Cr C 469. 

As a general rule, a sentence of death should not necessarily follow a conviction 
under sec. 396, I. P. C., and this section differs from sec. 302, I. P. C.. in that respect. 
The rule under sec. 302 is that a sentence of death should follow unless reasons are 

sho\vn for giving a lesser sentence. No such rule applies to sec 396 I p c Lai 

Singh V. Emp., 40 CrX-J. 132 (133), 178 I G 694, A.I.R. 1938 All 625 1038 AT T Oi3 
I L R. 1938 AIL 875. ' ' • J- . 


^^’here strong language was used on both sides and the accused acted under the 
impulse of the moment, sentence of death should not have been passed upon him— 
Ina^at Khan, 36 Cr.L.J. 1335, 158 IG 336, A.IR. 1935 Lah. 94, 1935 CrC 92 16 Lah 
589. 'WTiere the crime was unpremediated and committed in hot blood in the course 
of a dispute, the sentence of death is not called for— A’ga A/vc 37 CrT i ifti itio rr 
^ AXR .935 Ra„s. 427, 1935 CrC 1201. Where J icesed coi LdS 
rrtule tonk a, a result ol profoat.on. horrever slisht, a sentence ot death may be 

43l"^IIb‘l™8'RanT4"r ‘ ''' 
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■UTiere the accused murders of j-oung and helpless child, ^\ho is his own aunt’s 
daughter, for the sake of her ornaments, nothing short of a sentence of death will satisfy 
the ends of justice — Mtttayi Ameer Sab v. Emp, 1938 M.W.N. 34. 

The deceased was a person of loose character and while living in her parents’ 
village conceived from a stranger and came to the accused's Iiouse in a state of pregnancy. 
This was naturally resented by tlie accused who was her husband She then gave birth 
to an illegitimate child in his house and he was chafed by his fellow villagers who 
"congratulated” him on tlie birth of a son He then murdered his wife and caused 
grievous hurt to the illegitimate child. In these circumstances it was held that that 
was not a case in which the e.vtreme penalty of the law should be imposed on him 
—Kartar Singh v. Emp, 39 Cr.LJ. 769 (771), 176 IC. 666, A.IR. 1938 Lah. 556, 
40 P.L R. 854. The accused was a man of 25 years His conduct in the past was above 
reproach and he showed a great deal of forbearance in the way he behaved after both 
his wives left him. He took his second wife back when she returned to him without 
question, and there was no evidence at all that he ill-treated her In any way. He 
was a tea garden cooly and was a man of no education and low mentality. He was 
conncted under sec. 302, I. P. C., for murdering his second wife who again left him. 
He confessed that he committed the crime as he felt tliat he could not face his parents, 
his brothers and his sisters Eeld that the ends of justice would be served by im- 
posmg the alternative sentence of transportation for life instead of the capital penalty 
—Rama Koya, (1939) 2 Cal. 518 Where a young girl of 15 killed her newly-bom 
baby, a sentence of transportation for life appeared to be wholly inappropriate. In 
England it is always assumed that a girl who commits such a murder at such a time 
is hardly responsible for her actions, it being well known that tlie child-birth produces 
occasionally peculiar reactions in the mother The High Court suggested that Govern- 
ment should reduce the sentence of transportation for life to a sentence for a short 
period— ToJion v Emp , 39 Cr.L.J 718. 176 I C 272, AI R. 1938 Uh. 473. 40 P.L.R. 23. 

The accused was less than seventeen years old at the time of murder in which her 
mother and husband were chief actors Though slie failed to earn her pardon as an 
approver on account of subsequent retraction, her statement led to a successful investi- 
gation and to the conviction of the principal criminal She ser\’ed a considerable 
sentence and suffered by reason of tlie birth of her child in jail The High Court held 
that there could not be a stronger case for the exercise of the prerogative of mercy— 
Aiiz Begum v. Emp. 39 CrLJ 16 (18), 171 IC 931, AIR. 1937 Lah. 689, 39 
P.LR 391 

It IS always difficult to assess tlie penalty when a man dies after being beaten or 
kicked As soon as it is found that the offence does not amount to cu’pable homicide, 

It IS best to leave the death entirely out of account, and look only to the injury 

Shanmiiga Kodumban..3\ Cr.UJ. 477, 123 I C 43. 1930 MWN. 74 In Bhusan v. 
Kanai. 44 CL.J. 203 some of the accused charged with an offence under the latter part 
of sec. 304 read witli 149, I P C were dealt with under sec 562, Cr. P C, on the 
ground of tlicir age being below 21 years. 

It is desirable to say quite clearly that where a Sessions Judge passes a more lenient 
sentence in contravention of the rulings of law which are laid down from time to timo 
for the guidance of those dealing with criminal cases, the High Court will interfere and 
will enhance the sentence. At the same time where there was an absence of pre- 
meditation, not such as to make it wrong to pass the death sentence, but such as might 
well have weighed with other authorities in exercising clemencj- and three months 
elapsed during which the accused believed that his bfe would be spared, the sentence 
of transportation for life passed on the accused s.*iould not be enhanced. Legally there 
may be no justification for not imposing the death penally. It does not. however, 
necessarily follow that the High Court must enhance the sentence in revis-on. It is 
recognised tliat a person who has. ev-cti wrongly, got the benefit of a lenient sentence 
at his trial, may sometimes be allowed to benefit by his good fortune, provided the 
sentence passed is one wliich Is legal— .Vga Bo Thin v. Emp,. A.IR. 1937 Rang. 234 


THE CODE OF CRIMINAL PROCEDURE 


[Chap. III. 


i;255) , 1937 Rang L.R. 169, 171 1.C. 2S5 . 38 Cr.L.J. 1051, following Mangal Naran, A.I.R. 
•1925 Bom. 268, 87 I.C. 424, 26 Cr.LJ. 968, 49 Bom. 450, 27 BomL.R; 355 and In re 
Cunduthalayan Thalian, A.I.R. 1930 Mad. 446, 1930 Cr.C. 498, 127 I.C. 290, 31 Cr.LJ. 
• 1193, 53 Mad 585, 58 MLJ. 490; Tun Rhine U v. The King, A I.R. 1938 Rang. 331, 
178 I.C. 298, 40 Cr.L.J. 49; Nga Chit Tin, A.I.R. 1939 Rang. 225 ( 238), 40 Cr.L.J. 
725, 183 IC, 145, See also GhI Zaman v. Emp , A.I R. 1939 Pesh. 47. The power 
to enhance sentences should be sparingly exercised by the High Court and sentences 
should be enhanced only in cases where the failure to enhance the sentence would lead 
to a serious miscarriage of justice. The mere fact that the High Court, had it been 
trying the case, might have imposed the capital sentence, is not a sufnclent reason for 
enhancement — Vttam Singh Seehet Singh v. Emp, 39 Cr.LJ. 502 (504), 174 I.C. 949, 
A.I.R. 1938 Lah. 260. 

See also Note 1049. 

i2. Transportation: — A sentence of transportation for life means a sentence 
of transportation for the whole of the remaining period of the convicted person’s natural 
life — Nga Tha Byit v. Queen-Emp, (1893-1900) LB.R. 13; Po Run v. The King, 
A.I.R. 1939 Rang. 124 ( 126) , 1939 Rang L.R. 44. Under sec. 19, I. P. C., it js competent 
to the Judge to award a sentence of transportation in lieu of a substantive term of 
imprisonment; but sec. 31, Cr. P- C., does not authorise the award ol a sentence of 
transportation in lieu of the imprisonment awarded in default of payment of fine — 
Kunhussa v. Queen, 5 Mad. 28; Emp. v. Nuian. 1880 P.R. 17. 

73. Imprisonment: — ^It is altogether inappropriate to add a fine to a substan- 
tial term of imprisonment. It is* true that the Code sanctions either a term of im- 
pnsonment or a fine or both, and it is left to the discretion of the Court whether to 
inflict a sentence of imprisonment or a fine or both. But in practice, it can only be 
in very exceptional circumstances that it is suitable and appropriate to inflict a fine 
as well as a substantia] term of imprisonment. In English practice there is hardly a 
case in which a substantial term of imprisonment has been inflicted as well as fine. 
It can only be suitable in cases where the Court thinks that the justice of the case 
will be met by infliaing a substantial fine, but at the same time thinks that a short 
term of imprisonment in addition will serve as a salutary lesson to the accused, or m 
cases where it is desired to compensate the complainant or in cases where the accused 
I*as profited finandafly by his misdeeds— /j/om v. King-Bmp, 35 519. Where 

the Statute hys down that for a Certain offence the punishment shall be imprisonment, 
U means that the offender shall go to jail, and impri'sonment.till the ns'ng of the Court 
is a clear evasion of that intention— /« re Assam Masdiarakath Kunhi Earn 30 CrL J 
247, 114 I.C. 234. 1929 M.W.N. 114, A.I.R. 1929 Mad 226, Ind Rul 1929 Mad 250* 
29 M L.W. 673, 56 M LJ 550. . , 

The Subordinate Courts should ordinarily avoid passing sentences of imprisonment 
for short terms, especially on first offenders of immature zg^Tnlha 3l Cr L J 1076 
126 I C. 578. A.l.R. 1930 Lah. 424. 41 P.L.R. 660. 

IVhen the value of articles stolen is trifling, even the previous conviction of 
the accused would not justify a sentence of 8 years’ rigorous impnsonment— Sahhu 
Vaiayan V. Emp., 1937 M.WJJ. 552. 

It i! not illEKal to ordEr that riEorous impria,nment and simple imprisonment shall 
run concurrently—SAeiJt/i Badai Sahib v Emp, I937 MWJV. 1334, 


The art of nose-cutting is one which imports deliberate design of a particularly 
brutal and cruel character and should be adequately punished — Umar v Emb 
39 CrLJ. 928, 177 I.C. 647, A.I.R. 1938 Bom. 430, 40 Bom.LR 832 II RB 111' 
following Abdul Rahman. 16 Bom. 5SO, Rat. Un. CrC 577 and Rh^ 9 „'^„ ,. 

■A.in 1915 Rom. 120, 27 I.C. 552. 16 CrXJ. 168. 17 Bom L R 68 
1 Solitary Confinement:— The punisiiment ol solitary confinement can 

be anarded only oPEnces „„dE, ,he Penal Code (see see. 73, I. P C ) and not for 
oBcnccs under Special or Local Acts_//nrnoram, 20 P.R. 1870; Mamwar 4 PIL 1875 
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Thus, a person is not liable to a sentence of solitary confinement, if he is convicted of 
an offence under sec. 35 of the Excise Act — Gtiidti Singh, 17 P R. 1889 or under sec. 48 
of the Post Office Act— Ram, 24 PJL 1879 or under sec. 19 of the Arms Act— 
ATfliir 25 Cr.L J. 120, A I.R. 1924 Lah. 667 or under sec. 22 of the Criminal 

Tribes Act (III of 1911)— 46 All. 114. 

Again, solitary confinement can be awarded only as part of a substantive sentence 
of imprisonment— C/mor Singh, 20 PJt. 1869; and not when such imprisonment is 
awarded in default of payment of fine — Jita, 26 PR 1873s Jamdad, 53 P.R. 1887; or 
in default of furnishing security — Kundan, 36 All 195. Solitary confinement cannot be 
awarded in default of payment of fine — Dunsi, 9 P.R- 1882. 

But it is not illegal to award solitary confinement as part of an imprisonment 
awarded in lieu of whipping under sec. 395 of this Code — Caman, 14 P.R. 1899; nor is 
it illegal to impose solitary confinement as part of a sentence in a summary trial under 
Chap. XXII— An»i«. 6 All. 83. 

74. Sec. 75, I. P. C.:— A Magistrate in pasang an enhanced sentence under 
sec 75, I. P, C. (for previous conviction) cannot exceed the powers limited by sec. 32 
ol the Cr. P. Code. Thils, where a person who was convicted of theft was sentenced 
by a second class Magistrate to undergo six months’ rigorous imprisonment, and to 
fiuther imprisonment for six months under sec. 75, I. P. C , on account of his previous 
comdetion, held that the second class Magistrate had no power to so sentence under 
sec. 75 as to make the total sentence exceed six months — Culab, Ratanlal 688 

The mere fact that a man has been convicted many times, is not in itself sufficient 
reason for passing a heavy sentence on lum for an offence which is trivial in itself— 
A/okIm. AIR 1929 Lah. 787. 121 IC. 419, 1929 CrC. 419. 11 Lah 115, 31 PLR 217, 
31 CrLJ. 264. When an accused person has had a certain number of previous 
convictions against him, it is not in accordance with enlightened ideas of the adminis- 
tration of criminal justice to sentence him to transportation for life for the commission 
of a subsequent offence which is trivial in itself. The previous record of the prisoner 
IS, of course, an element which the Giurt should take into consideration in substantially 
increasing punishment for a subsequent oficnce — Daya Ram. A I.R 1929 Lah. 768, 30 
P.L.R. 530, 30 CrLJ. 1082, 119 I.C. 429. 1929 Cr.C 465. 

75. Fine: In imposing fine, regard is to be had to the nature of the offence 

and the means of the accused — Subhaii. 18 P R 1878 IVTien a fine is not suited to the 
nature of the offence and is beyond the means ol the offender to pay It, it ought not 
to be inflicted merely in order that a (urllier period of imprisonment ii. default should 
be suffered. It the substantive sentence awatdable by the Magistrate is insufficient 
for the offence, the case sliould be sent for trial to a Court which can award adequate 
sentence — Mohana, 20 PR. 1895. Whether a fine is severe or not depends to a large 
extent on the position and status of the person finCd What would be a scxerc punish- 
ment in one case would be practically none m anoUier — Jugal, 33 Cr.L.J. 28, 134 
I.C. 1129, 35 C.WN 43G. AIR. 1931 Cal 633. 1931 CrC. 833, Ind. Rul 1932 CaL 41. 

A fine should not be imposed on an accused person which it is wholly impossible 
for him to pay without ruining lumsclf and inflicting great hardship on his family. 
In inflicting a fine the possibility of payment should be borne in mind— AW mI/o. 71 I C. 
998, 9 Lah L J. 271. 24 Cr L J 278, A 1 R. 1924 Lah 81 ; Dip Chand, 27 Cr.LJ. 480, 
93 I C. 70-1, 8 Lali LJ. 1 13, 27 P.L R. 199 ; Dhanu, 28 Cr.LJ. 865, 104 I C. 705, A.I R 
1928 Pat. 59, 9 Pat L T. 2l7. 

No doubt the Court must look to the means of the accused person, his respectability, 
his standard of h\ing and all similar matters rn infl.ctlng a sentence. But because a 
man may easily pay a fine, is no ground for ordering him to pay the maximum fine fixed 
by law, irrespective of whether Uie nature of the offence committed by him demands it or 
not— Cflnra Sagar, 31 Cr L J. 83 (92). 120 I C 435. A.I R. 1929 AIL 919, 1930 ALJ. 26. 

Wliere a first class Magistrate, who was a!«o \estcd with the powers of a Special 
Magistrate, conriclcd the accused under sec. 4 of the Emergency Powers Ordinance (II 
of 1932) and sentenced him to pay a fiat of Rs. 1^00, signing the ordir as a first dasj' 
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1255) 1937 Rang L.R. 169, 171 I.C. 285, 38 CrL.J. 1051, following il/on|a2 Naran. A.IR. 
■1925 Bom. 268, 87 I.C. 424, 26 Cr.Lj. 968, 49 Bom. 450, 27 BomLR= 355 and In re 
Cunduthalayan Thaltan, A.I.R. 1930 Mad. 446, 1930 CrC. 498, 127 I.C. 290, 31 Cr.L.J. 
ai93, 53 Mad 585, 58 M.LJ. 490j Tun Khine U v. The King, A.I.R. 1938 Rang. 331, 
178 I.C. 298, 40 Cr.L.J. 49; Nga Chit Tin, A.I R 1939 Rang 225 (238), 40 CrL.J. 
’725, 183 I C 145. See also G«I Zatnan v. Emp., AIR. 1939 Pesh. 47. The power 
'to enhance sentences should be spanngly exercised by the High Court and sentences 
should be enhanced only in cases where the failure to enhance the sentence would lead 
to a' serious miscarriage of justice. The inere fact that the High Court, had it been 
'trying the case, might have imposed the capital sentence, is not a sufficient reason for 
eThancement — Uttam Singh Sochet Singh v. Emp, 39 CrL.J 502 (504), 174 I.C. 949, 
A I.R 1938 Lah. 260 ... 

See also Note 1049. 

iZ. Transportationt — A sentence of transportation for life means a sentence 
of transportation for the whole of the remaining period of the convicted person’s natural 
life — Nga Tha Byit v. Queen-Emp., (1893-1900) L.B.R. 13; Po Kun v. The King, 
A.I.R. 1939 Rang. 124 (126), 1939 Raog.LR. 44. Under sec. 19, I. P. C., it js competent 
to the Judge to award a sentence of transportation in lieu of a s’jbstantive term of 
imprisonment; but sec. 31, Cr. P. C, does not authorise the award ol a sentence of 
transportation in lieu of the imprisonment awarded in default of payment of fine— 
Kunhussa v. QKcen. 5 Mad. 28; Emp v. Nuran, 1880 P.R. 17, 

73. Imprisonment: — It is altogether inappropriate to add a fine to a substan* 
tial term of imprisonment It is* true that the Code sanctions either a term of im- 
prisonment or a fine or both, and it is left to the discretion of the Court whether to 
•inflict a sentence of imprisonment or a fine or both But m practice, it can only be 
In very exceptional circumstances that it is suitable and appropriate to inflict a fine 
as well as a substantial term of Imprisonment. In English practice there is hardly a 
case in which a substantial term of imprisonment has been inflicted as well as fine 
It can only be suitable in cases where the Court thinks that the justice of the case 
will be met by inflicting a substantial fine, but at the same time thinks that a short 
term of imprisonment in addition will serve as a salutary lesson to the accused, or in 
cases where it is desired to compensate the complamant or in cases where the accused 
has profited finanaally by his misdeeds — Islam v. Ktng-Emp.. 35 CW.N. 519. Where 
the Statute lays down that for a certain offence the punishment shall be impnsonment, 
it means that the offender shall go to jail, and imprisonment, till the ris'ng of the Court 
is a clear evasion of that intention — In re Assam Masdliarakatk Kunhi Eara, 30 Cr L J 
247, 114 1 C. 234, 1929 M.W.N. 114, A.I R. 1929 Mad. 226, Ind Rul. 1929 Mad. 250, 
29 M L.W. 673, 56 M LJ 550 ^ . 

The Subordinate Courts sluuld ordinarily avoid passing sentences of imprisonment 
for short terms, especially on first offenders of immature age — Tirtha 31 CrLJ 1076 
126 I C. 578, A.I.R. 1930 Lah, 424, 41 PL R. 66a 

IVhen the value of the articles stolen is tnflmg, even the previous conviction of 
the accused would not j-istify a sentence of 8 years’ rigorous imprisonment-^«&f>a 
Valayan v. Emp , 1937 M.W.N. 552. 

It is not illegal to order that rigorous imprisonment and umple imprisonment shall 
run concurrently — Sheikh Badai Sahib v. Emp., 1937 M.WN. 1334. 


The act of nosc-cutting is one which imports deliberate design of a particularly 
brutal and cruel character and should be adequately punished — Umar v. Emp. 
39 Cr.L.J 928, 177 IC. 617, AI.R. 1938 Bom 430, 40 BomLR 832 11 RB 111 
MlowinT Abdul Rakiman. 16 Bom. 580. Rat. Un Cr.C 577 and Bkagtvan v Chhagan 
A.IR. 1915 Bom. 120. 27 I.C. 552, 16 Cr.LJ. 168, 17 BomL.R 68. ^ 

73^ Solitary Confinement:— The punishment of solitary confinement can 
be awarded only for offences under the Penal Code (see sec. 73, I. P C ) and not for 
offences under Special or Local Acts— ffurnomm. 20 P.R. 1870; Manawaj 4 P R. 1875 
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Thus, a person is not liable to a sentence o{ solitary confinement, it he is convicted ot 
an offence under set 35 ol the Erci^ Act — G»riltf 17 P.R. 1889 or under see. 48 
of the Post Office Act— .tfufc/j Ram, 24 P.R. 1879 or under set 19 of the Arms Act — 
Naiir Simh. 25 Cr.UJ. 120. A.I.R. 1924 LaJu 607 or under see. 22 of the Criminal 
Tnbes Art (III of 1911)— Birffca, 46 All. 111. 

Again, sobtar^* confinement can be avratded only as part of a substantive sentence 
et impnsoninent— Umar Smgh, 20 P.R. 18G9; and rot when such imprisonment is 
arrarded in default ot paj-ment of fine— /fta. 26 P.R 1873; Jamdad, 53 P.R. 1887} or 
in default of furnishing security — Kundan. 36 AIL 195 Solitary confinement cannot be 
awarded in default of pajment of fine — Ounri. 9 P.R 1882. 

But it is not illegal to award sohiarj* confinement as part ot an imprisonment 
awarded in heu of whipping under sec. 395 of this Code — Caman, 14 PR. 1899; nor is 
it illegal to impose solitarj* confinement as part of a sentence in a summary trial under 
Chap. XXII— Annu. 6 All 83. 

74. Sec. 75, 1. P. C.: A Magistrate m passing an enhanced sentence under 

sec. <0, I. p. c. ([of pxevnous con\iction) cannot exceed the powers Iinuted by sec. 32 
of the Cr. P. Code. Thus, where a person who was convicted of theft was sentenced 
by a second class Magistrate to undergo six months’ rigorous imprisonment, and to 
further imprisonment for si-X months under sec. 75. I. P. C , on account of his previous 
conricrion, htld that the second class Magistrate had no power to so sentence under 
sec. 75 as to make the total sentence exceed six months— Ca/ob, Ratanlal 688. 

The mere fact that a man has been convicted many times, Is not m itself sufficient 
reason for passing a heavy sentence on him for an offence which is trivial in itself— 
Waufu, A.I.R. 1929 Lah. 787, 121 IC. 419. 1929 CrC. 419, 11 Lah 115. 31 P.LR. 217, 
31 Cr.LJ. 264 \\’hen an accused person has had a certain number of previous 
convictions against him, it is not m accordance with enligiitened ideas of the adminis- 
tration of criminal justice to sentence him (0 transportation for life for the commission 
cf a subsequent offence which is trivial in itself The previous record of the prisoner 
Is, of course, an element which the Court should taKe into consideration in substantially 
Increasing punishment for a subsequent offence — Da\o Rom, AIR 1929 Lah. 768, 30 
P.L.R. 530, 30 CrLJ 1082, 119 IC. 429. 1929 CrC. 465 

7S. Fine:— imposing fine, regard is to be had to the nature of the offence 
and the means of the accused-^wbban. 18 PR 1878 IVTien a fine is not suited to the 
nature of the offence and is be>ond the means of the offender to pay it, it ought not 
to be inflicted merely in order that a further period of impnsonmcnt in default should 
be suffered. If the substantive sentence awardable by the Magistrate is insufficient 
for the offence, the case should be sent for trial to a Court which can award adequate 
sentence — Moliana, 20 P.R. 1895. Whether a fine is severe or not depends to a large 
e.xtent on the position and status of the person flnCd What would be a severe punish- 
ment in one case would be practically none in anotlier — / h|oI. 33 Cr.LJ. 28, 134 
I C. 1129, 35 C.W.N. 430. AIR 1931 Cat 633, 1931 Cr C. 833. Ind. Rul 1932 Cal. 41. 

A fine should not be imposed on an accused person which it is wholly impossible 
for him to pay without ruining himself and inflicting great hardship on his family. 
In inflicting a fine Uic possibility of payment should be borne m mind— Abdu/fa, 71 I C. 
998. 9 LahL J 271, 24 Cr.L.J. 278, A I R. 1924 Lah. 81 } Dip Chand, 27 Cr.LJ, 480, 
93 I.C. 701. 8 Lah L J. 143, 27 P.L R. 199 1 Dhanu, 28 Cr.L.J. 863, 104 I.C. 705, AI R. 
1928 Pat. 59, 9 Pat L.T. 217. 

No doubt the Court must look to the means of the accused person, his respectability, 
his standard of living and all rimilar matters in inf! cling a sentence. But because a 
man may easily pay a fine, is no ground for ordering him to pay the maximum fine fixed 
by hw, irrespective of whether Uie nature of the offence committed by him demands it or 
not— Conga Sagor, 31 CrLJ 88 ( 92). 120 I C. 435, A.IR. 1929 All. 919, 1930 AX J, 26. 

IVhcre a first class Magistrate, who was also vested with the powers of a Special 
Magistrate, convicted the accused under sec: 4 of the Emergeniy Powers Ordinance (II 
of 1932} and sentenced him to pay a fine of Rs. 1,500. sigmng the order as a first dass 
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Magistrate, the fine in excess of Rs 1,000 -was held to be iUegal and was remitted— 
Ram Chandra, A.I.R. 1933 Bora. 58, 34 Boin.L.R. 1676. 

An order for payment of daily fine is illegal, in as much as it is an adjudication 
prospectively in respect of an offence wWdi has not been committed when the order is 

passed Ram Krishna v.- Mahendra, 27 Cal. 565. See also Husain v- Notified Area of 

Mahoba, 49 All. 245 ; Kashmiri Lai, 43 AIL 644 j Amir Hasan Khan, 40 All. 569. 
There must be proof of a continuing offence before the jurisdiction of a Magistrate to 
make such an order arises— ff’aiir Ahmad, 24 AH 309. Thus, under sec. 580 of the 
Calcutta Municipal Act {111 of 1899) the failure to comply with an order of the 
Municipality on each subsequent day is a continuing offence, for which a daily fine 
can be imposed, and no fresh order is necessary to authorise the imposition of the 
daily fine — Nont Lai v. Corporation oj Calcutta, ^ C.WN. 853. 

tVhere fine was imposed because it was reprinted to the Judge that a friend 
might pay it, it was held to be rightly imposed although it was contended later on 
that the accused, being unable to pay fine, would have to stay in jail for a Jong period. 
—Rattan Lai v. Emp , 38 Cr.LJ. 51, 165 I C 544, 9 R L 265. 

Fine under other laws : — Under this Code and the Penal Code a Magistrate has 
power only to inflict fine up to Rs. 1,000 — In re Abdoor Rahaman, 7 W.R. 37. But 
if an offence under any other lata, eg., under sec. 35 of the Companies Act, is proved, 
the Magistrate is bound to impose a fine of Rs. 500 in respect of each offence of issuing 
an unstamped share-certificate j and the fact that sec 32 of this Cede gives the Magis- 
trate power to inflict only a fine of Rs 1,000 will not curtail the Magistrate’s jurisdiction 
to impose a fine of more than Rs. 1,000 in a case where more than two unstamped 
share-certificates have been issued— A/oere. 20 Cal. 676 So also, under sec. 12 of the 
Opium Act, the Magistrate can impose any amount of fine in lieu of confiscation, and 
his power is not bmited by sec. 32 of this Code— A/og/ion v. Rahim, 23 Cr.L J. 747 
(Pat). 

Joint fine* — A joint fine with terms of imprisonment in default, is plainly open 
to the objection that it is impossible to say whether either of the convicted persons Is 
bable to suffer the entire term of Imprisonment and for what proportion of the default. 
Such an order cannot be supported— So/der Khan v. Gaya MunietpaUty, 39 Cr.L J. 531, 
175 I C. 176, AIR. 1938 Pat. 271. See also Note 84A 

Refund of fine: — There is no provision in the Criminal Procedure Code, that 
on reversal of the sentence of fine the Crown must return the amount to anybody other 
than the accused, even if the amount had been paid by such other person The proper 
assumption to make in such cases is that at the time of the payment of the fine all 

parties agreed that the money might be treated as the property of the accused 

Hiialat Jindani v. Official Assignee. Madras. A.I.R. 1937 Mad 191, 1935 M WN 1246 
165 I.C. 344, 1937 M. Cr. C. 6, (1937) I M.L.J. 130. 43 M.L.W. 222. 38 CrL.J.’lW. ’ 


76. Whipping: — 4 second dass Magistrate cannot pass a sentence of whipping 
under this Code, although he was empowered to do so under the old Code of 1872— 
Dhagt anla, 7 Bom. 303. 

A sentence of whipfsng is not appropriate in the case of a person hpldina a resoect- 
aWe position in hfe — BhageJ, 1907 P.WJ?. 9. 

l^TiippIng cannot be awarded in default of payment of f^ne—Budhu v. Baku, 5 
P.R. 1866 ; nor can fine be awarded in addition to whipping Thusku. 6 CPLR 34 ' 


A sentence of whipping should be imposed when there is an ag'-ravation in the 
commission of the offence IVliipping should not be added to impriso^ent where the 
hurt caused (in a case of robbery) was very' dight and negligible and the accused was 
a young man and a first offender— Badri Prasad, 44 All. 538, 20 ALJ 388 23 CrLT 
274. See also Udharam. 33 Cr.L.J. 900, 140 I C. 23, A I R. 1932 Sind 143 ’ 1012 Cr C 
SS7. Ind. Rul 1932 Sind 170. \VUezc dacoily u attended with acts of gre^t ^elty a 
wnlmcc ot ivhipp.nj nay bt proprriy fa«.o,d fa addilm to a tnibsantiva sentaice'of 
tnnspodouon-to SM. 19 A,LJ. 610. 22 CriJ. 397. TOere tte ,Xr5tS 
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using \iolence, committed unnatural o£Fence upon a boy of 12 years, under the most 
revolting circumstances, a sentence of Tshipping would be eminently right and proper 
in addition to a substantive sentence of imprisonment — Emp. v. ShCTa, 37 CrLJ. 474, 
161 I.C. 591, A.I R. 1936 Lah. 256, 1936 Cr.C 205. 

^\'here a man is deemed to have committed an offence he is, in the eye of law, 
to be treated as though he had committed the offence and is liable to all the pains and 
penalties which the commission of the offence may bring upon him. If the commission 
of an offence makes the man, who commits it, liable to whipping, h; must also be 
regarded as liable to whipping if he is to be deemed to have committed the offence, e.g., 
under sec, 114, I. P. C., read with the substantu'c section— Emp. v. Maung Pu Kai, 
Xl.R. 1929 Rang. 203, 7 Rang. 329. 118 I C. 637, 30 CrL J. 961. 1929 Cr C. 177. 

Rules for \vhipping: — "The Governor-General in Council observes that the 
extent to which the punishment of whipping is inflicted m the several provinces is a 
matter which sliould, even during ordinary times when the circumstances of the country 
are normal, he carefully watched by Local Governments and Administrations, in order 
tfiat any tendency towards an indiscriminate or lU-judged resort to this form of punish- 
ment may be promptly checked. This is especially necessary during times of scarcity, 
when, from causes more or less beyond their own control, the poorer classes of the 
population are driven to the commission of petty crimes The policy of largely resorting, 
during times of agricultural distress, to whipping as a punishment for petty thefts and 
other offences of a similar nature, may, no doubt.' be defended by the argument that 
it would be imposs'ble at such times to provide accommodation for all offenders m the 
jails But if due and timely provision is made for cmplo>'rocnt of the ndustnous poor, 
there need be no excessive resort to punitive measures of Ous kind t and the Governor- 
General m Council trusts that if such times should unfortunately recur, the matter will 
be watched with especial care by the Local Governments and Administrations concerned, 
and that it may be found possible to distinguish between those members of the cnttunal 
classes who take advantage of sca'ions of public trouble to prey upon their neighbours, 
and the honest labouring poor who are driven by sheer necessity to grain-pilfenng or 
similar offences For the former, the punishment should be sharp and effective, and 
whipping may often be most appropriate The lattei should be considerately dealt with, 
and put in the way of relief after such punishment ot fine or moderate imprisonment as 
may seem to be appropriate in each case rrocadn-gj o/ the Coicrnnoit of India, 
Home Department {fiidictd), lUh January. 1882 

"The Judges of the Punjab Chief Court have mvited the attention of the Criminal 
Courts to the following points —(1) that persons m respectable position of life should 
not ordinarily be whipped ; (2) that the punishment sliould be inflicted only in case 
of false evidence, extortion and forgery under any exceptional circumstances; (3) that 
whipping, as an additional punisliment, should only be ordered when a further deterrent 
appears to be really called for m the interests of justice; (4) tliat special care and 

judgment should be c-xcrcised m times of agricultural scarcity and di'lress" Punjab 

Cir. LXH, p 2S0 

76A. Joint actors: — As a general principle of criminal law, all who parti- 
cipate in the commission of an offence are sexerallj rcsponsblc, as though the offence 
had been committed by each of them acting alone coniequenily. alih.ough as joint 
actors in the commission of the crime, they may be jointly tried and convicted, each 
must be separately punished as if he had committed the offence alone — Amnta Lai Bose 
V. CoTpoxatton of Calcutta, 41 CaL IttS (1063) 

33. (1) The Court of any Magistrate may award such 

Power of Magistrates term of imprisonment in defniilt of pay- 
pri.onmmr'm “deM; of S™ OS is authorized by law in case 

of fine. of Such default:' 


/ 
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Provided that — 

Previso as to certain (a) the. term is not in excess of the 
cases. Magistrate's powers under this Code: , 

{b) in any case decided by a Magistrate where imprison- 
ment has been awarded as part of the substantive 
sentence, the period of imprisonment awarded in 
default of payment of the fine shall not exceed 
one-fourth of the period of imprisonment which 
such Magistrate is competent to inflict as punish- 
ment for the offence otherwise than as imprison- 
ment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be 
in addition to a substantive sentence of imprisonment for the 
maximum term awardablc by the Magistrate under section 32. 

77. Imprisonmenl in default of fine: — ^The imprisonment in default of 
payment of fine need not always be proportionate to the amount of fine imposed— 
Chin. 1 Bur. S. R. 483. 

tVhere the sentence is one of imprisonment and fine, this section should be read 
vith sec. 65, I. P. Code j and where the sentence is one of fine only, it should be read 
with sec. 67, I P. Code 

The rule of sec. 262 of Act X of 1882 applies to substantive sentences of imprison- 
ment. In cases of simple imprisonment ordered as a process for enforcement of pay- 
ment of fine, the genera! rules of secs 32 and 33 are applicable, and the principle of 
sec. 67, I. P. C. (read with Act VIII of 1882) is unaffected by Chap. XXII of Act X 
of 1882 — Emp. v. Osshar Alt, 6 Alt 61. 

Clause (a) of the proviso applies where the sentence is one of fine only, and in 
such a case the Magistrate may award imprisonment, m default of fine up to the limit 
of his powers. 

Clause (t) applies where the accused Is sentenced to imprisonment as well as fine, 
and in such cases, this section does not authorise the Magistrate to pass a sentence of 
imprisonment in default of payment of fine in excess of the term prescribed by sec. 65, 
I P. Code (i one-fourth of the maximum term of imprisonment fixed for the offence) 
— Venkatesagadu, 10 Mad. 165 (FB.) (overrulmg 1 Mad. 277) ; ID Mad. 166 (Note) : 
See also Darba, 1 All. 461, 

Sub-section (2) of this section does not apply to cases where the substantive 
sentence is one of fine only — Nga Sen. 1 Bur S R 486. 

Section 113 of the Railway Act (IX of 1890). which directs that on failure to pay 
on demand excess charge and /are when due, the amount shall on application be 
reco\-ercd by a Magistrate as if it were a fine, does not authorize the Magistrate to 
impose imprisonment in default. The excess charge and fare referred to m the section 
i? not a fine, though it may be recovered as such— fifirtropa, 18 Bom. 440 • Subramania 
Ayyar, 20 Mad. 385. 

34. The Court of a Magistrate, specially empowered under 
.Higher powers of faction 30, may pass any sentence author- 
certain District Magis- iscd by law, except a sentence of death 'or 
of transportation for a term exceeding- 
seven years or of imprisonment for a term exceeding seven years. 

78. Under sec. 34 read with sec. 33, a District Magistrate specially empowered 
under sec. 30, in trying a case under sec. 471, I. P. C. can pass a sentence of imprison- 
ment for one year and nine months (ie., one-fourth of 7 years) in default of payment 



Sec. 33.1 


THE CODE OF CRIMINAL PROCEDURE 


91 


o' fine — Kajam Chani, 35 P.R. 1E85. A Maslstnite exercising powers urider this section 
is competent, under sec. 59, I. P. C, to pass a sentence of transportation for seven 
years instead of awarding a sentence of impnsomnent — In re Bodhooa, 9 W.R. 6. 

It is clear that so far as imprisonment is concerned the period of seven years must 
not be exceeded, but any sentence authorized by law under sec 32 (2) Cr P. C., is 
permissible. A sentence of imprisonment may therefore be combined with one of whip- 
ping if the offence is punishable with whipinng in addition to other punishment to 
vhich the offender may be liable under the I. P. C. Therefore a Magistrate who is 
specially empowered under sec. 30, Cr. P. C, may pass a sentence of whipping in 
addition to the maximum sentence of seven years’ imprisonment for the same offence 
— yga Kyan v. Enip., A I.R. 1937 Rang. 183, 14 Rang. 662, 168 I C. 975, 38 Cr L.J. 
670. 9 R R. 380. 

Courts" \md ^^MagisTrate 34A. Notwithstanding anything con- 

may pass upon Euro- HI sections 31, 32 and 34 — 

pean British subjects. 

(a) no Court of Sessions shall pass on any European British 
subject any sentence other than a sentence of death, penal 
servitude, or imprisonment zvith or without fine, or of fine; and 
{b) no District Magistrate or other Magistrate of the first 
class shall pass on any European British subject any sentence 
other than imprisonment which may extend io iivo years or fine 
zvhich may extend to one thousand rupees or both. 

This section has been added by section 7 of the Criminal Law Amendment Act 
XII of 1923 Under the old law, the sentences that could be awarded by Magistrates 
o! the first class, District Magistrate and Court of Session in the ca<>& of European 
British subjects were limited to three months’ imprisonment and a fine of Rs 1,000 j 
six months’ imprisonment and a fine of Rs 2,000; and one gear’s imprisonment and 
unlimited fine, respectively These restrictions are now removed "The Bill proposes 
that so far as sentences of death, penal scrsuiude, or imprisonment with or without fine, 
fr of fine only are concerned, the powers of those officers shall be identical in the case 
of European British subjects and Indian British subjects, except as regards Magistrates 
who have betn spwially cmposscied under sec 30 of the Code Such Magistrates will 
only be able to pass tho'c sentences on European British aibjects which could be passed 
by ordinary first class Magistrates Such Magistrates will, howe%-er, have power to Uy 
F.utopeati British suhiecta for tlie same additional offences as they wee able to try twd'.aw 
Subjects under their special powers” — Statement of Objects and Pcasons, Para 8 (iii). 

This section further shows that an European Britisli subject shall rot be punislicd 
With whipping. 

Although there is still some pntilcpe as regards the Courts by which a European 

British subject can be tried, there is practically no pnvilege with regard to sentence 

•Ifrs. Kego v. Emp , A I R. 1933 Nag 136 (146). 143 I C 17, 1933 Cr C 610, 31 Cr L J. 
503. 29 N L R. 251 

35. (1) When a person is convicted at one trial of two or 

Sentence in cases of * * * offonccs, the Court may, 

con\-iction of several subjcct to the provisions of section 71 of 
offences at one trial. Indian Fatal Code, sentence him. for 

such offences, to the several imnishmcnts prescribed therefor 
which such Court is competent to inflict : such punishments, when 
consisting: of imprisonment or transportation, to commence the 
one after the expiration of the other in such order as the Court 


/ 
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may direct, unless the Court directs that such punishments shall 
run concurrently. 

(2) In the case of consecutive sentences, it shall not be 
necessary for the Court, by reason only of the aggregate punish- 
ment for the several offences being in excess of the punishment 
which it is competent to inflict on conviction of a single offence, 
to send the offender for trial before a higher Court: 

Provided as follows: — 

(a) in no case shall such person be sentenced to imprison- 
Maximum term of ment for a longer period than fourteen 

punishment. years J 

(b) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34) the aggregate punishment 
shall not exceed twice the amount of punishment which he is, in 
the exercise of his ordinary jurisdiction, competent to inflict. 

(3) For the purpose of appeal, the aggregate of consecutive 
sentences passed under this section in case of convictions for 
several offences at one trial shall be deemed to be a single 
sentence, 

Bicplanafion — Separable of- (Omitted) 

fences which come within the 
provisions of section 71 of the 
Indian Penal Code are not dis- 
tinct offences within the mean- 
ing of this section. 

A breaks into a house with (Omitted) 

intent to commit theft and steals 
property therein. A has not 
committed distinct offences. 

78 A. Change: — ^This section has been amended by sec. 7 of the Cr. P. Code 
Amendment Act, XVIII of 1923. In sub-scc. (1) the word ‘distinct’ has been omitted 
and the italicised vords have been added: in sub-sec. (3), the vrords "aggregate of 
consecutive” have been substituted for the word "aggregate” 5 and the Explanation and 
llluslTation base been omitted. 

"The existing Explanation and Illustration to sec. 35 have occasioned considerable 
misunderstanding It is, therefore, proposed to omit them and state definitely that 
set 35 must be read subject to set 71, I. P. C. It is also declared that aggregate 
sentences passed under set 35 in case of conviction for several offences at one trial shall 

be deemed to be a single sentence for the purpose of appeal, if they run consecutively." 

Statement of Objeets and Eeasons (Bill 3 of 1914). 

Section 71. /. P. C. Section 71 of the Indian Penal O^de provides as foUous : 

"Where anj-lhing which is an offence is made up of parts any of which parts is 
itself an ofTcncc. the ofiender shall not be punished with the punishment of more than 
one of such ofiencea, unless it be so expressly provided. 

"ItTicre anjlhing 5s an offence falling within two or more separate definitions of 
any law in force for the time being by which offences are defined or punished, or 

where several acts, of which one or more than one would by itself or themselves 
constitute an offence, constitute, when corhblned, a different offence 
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the ©Sender shall not be puniAed with a more severe punishment than the Court 
which tries him could award for any one of such offences." 

In aU otlier cases {e g , where the offences are independent of each ether), the Court 
can pass separate sentence for each of the offences, under see. 35 of the Cr. P. Code. 

“Section 35 has been materially altered by the recent amendment of the Code. 
Under the present Code no reference is made to distinct or separable offences, and it is 
not necessary to conader whether the two offences are distinct offences. For the appli- 
cation of sec. 35 we have now only to conader whether the offences are of the nature 
described in sec. 71, 1 P. Code, so that the pumshment for more than one of the offences 
IS forbidden by that section" — Kanchan, 41 CLJ. 563, 26 CrLJ. 1253, 88 I C. 997 j 
Hanma Timma, 30 BomL.R- 383, 29 Cr.L.J 544 ; Bhaivan Sur]i, 37 CrL.J. 553 (555), 
162 I.C. 283, A.IR. 1936 Bom. 172. 38 BomL.R. 164, 60 Bom. 627 (633), 1935 CrC. 
364, 8 RB 405; Bai)nQth Siiig/j Attar Sinih v. Emp, 40 CrL.J. 466, 181 I.C. 45, A.I.R. 
1939 Smd 76; Mi Hlwa, 12 Rang 419, 154 IC. 75, A.IR. 1934 Rang 338, 1934 Cr.C. 
1248. 36 CrLJ. 460. 7 R. Rang. 255; Nga Paw Dm v The King, 39 CrLJ. 607 ( 608), 
175 I.C. 515, A.I R 1938 Rang 138, 1938 Rang 63 See also Phu Rama, 49 Bom. 916, 
27 CrLJ. 113, 91 I C 689. A.I R. 1926 Bom. 64; Pandu Avaehit. A.I R. 1928 Bom. 141, 
108 I C 512 5 Sotkavalu v Rama Kone, A.I R. 1933 Mad 338, 1933 Cr.C. 441, 142 
IC. 31, 52 Mad 481 ; Malu, 23 Bom 706, 1 BomLR 142 and Sarat, 37 C.LJ. 171, 
24 Cr L J. 851, 74 I C. 1043, A.I R 1923 Cal 408, have been rendered obsolete by this 
amendment. 

Cases under sec. 71, 1. P. C.:— In awarding punishment under sec 71, 1. P. C., 
m case of convictions (or several separable offences, falling within the purview of the 
section, it is illegal to impose a sentence for each offence— A^f/mt-ny, 16 Cal. 442 » 
Keamuddt. 51 Cal. 79 ; M\thoo Swg v. Capal Lai, 3 C.WN. 761 ; Bhagwan, 4 P.R. 19*1. 
Thus, the offence of being members of an unlawful assembly with the common object 
cf committing an offence, and the actual commission of that offence, may be considered 
as separate and distinct offences : but having regard to the provisions of sec. 71, I P, 
Code, a person convicted of such offences would not be liable to separate punishment 
for each offence— 5<irot Chandra, 37 CLJ. 171, 24 CrLJ 851. A LR. 1923 Cal. 408, 
following Bhup Sing, 8 CWN. 305 (noting and criminal trespass), and Alim Sheikh 
V. Shahzada, 8 CWN. 483 (wrongful confinement and noting). This ruling has been 
rendered obsolete by the new amendment Vide Kanchan, 41 C.L.J. 563, 26 CrL.J. 
1253 Such is also the case with Ramdhdal, 3 CW.N 174, Alim Sheikh v Shahzada, 
8 C W N 483 and Aminiddm v Emp . 27 Cr.L J 232, 92 I.C 216, 40 C.L J. 306, A.I R. 
1925 Ca). 217. Vide Foliar Bap, 31 C.WJ^ 691. So also, jt is improper to pass 
separate sentences upon the accused both for noting and theft, when the former offence 
but an element of the latter— v CoPal, 3 CWN. 761. If a person abducts 
a woman with intent to commit rape, and then actually commits rape, he cannot be 
awarded separate sentences under sees. 366 and 376, I P. C. The sentence under 
sec. 366, I. P. C., will be set aside — /mom. AIR. 1926 Lah. 212, 27 Cr.L.J. 338, 
Where an accused is charged under sections 121 and 121A of the I. P. Code in respect 
of a single speech he will be liable to one punishment only, c\cn if he is contneted 
nf both the offences charged— //nsral Mokant, 24 Bom L.R. 835, A LR. 1922 Bom. 284. 
The Bombay High Court holds m some other cases that though a Court in awarding 
punishment under Uie pro\isions of sec. 71. I. P C., should pass one sentence for 
eitlier of tlie offences and not a separate one for cadi offence, still if two sentences 
arc passed and the aggregate of them docs not exceed the punishment provided by 
law for any one of the offences, or the jurisdiction of the Court, it would be an 
irregulanty only and not an illegality— A/ o/m, 23 Bom. 706 (F B ) ; Phu Rama, 49 Bom. 
916, 27 CrX.J. 113, A.IR. 1926 Bom. 61 5 Sana, 17 Bom. 260 (FJJ.). The .•Mlahabad 
High Court likewise holds that it is not il’egal to pass separate sentences for all the 
offences, but the amount of punishment shou’d not be heavier than thjt which the 
Court can inflict for any one of the offences— B’aeir. 10 .AIL 53, 
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' Wjere the offences are independent of eadi other, e f , the offence of house-breaking 
at night with intent to commit theft (sec. 457, I P. C.) and the offence of theft of 
ornaments in a dwelling house (sec. 380, I. P. C-), the case does not fall under sec. 71, 
I P. Code, and separate sentences can be passed for the two offences, the one sentence 
to commence after the expiration of the other — Kanchan, 41 C.LJ. 563, 88 I.C. 997, 
26 Cr.LJ. 1253, A.I.R. 1925 Cal. 1015; Baijnath Singh Attar Singh v. Emp , IL.R. 
1939 Kar. 378. 40 Cr.LJ. 466, 181 I.C. 45, A.IR. 1939 Sind 76, 11 RS. 202; Shaikh 
Idris V. Emp., 40 Cr.LJ. 751, 181 IC. 217, A.I.R. 1939 Pat 349. 1939 P.W.N. 35, 
5 BR. 907, 29 P.LT. 736, 12 R.P. 121 where it is also laid down tliat the question 
is not of much practical importance as in an overwhelmingly large number of cases 
the punishment provided for any of these two offences will be sufficient and if 
the Court of Appeal finds that the trial Court has wrongly passed two separate 
sentences but the sentences taken together are not excessive, they can be consolidated. 
See also Ajudhia, 2 All. 644 ; Zar Singh. 10 All 146 (In these cases the change in 
the law has been very fully explained). For contra see Mt. Champa Pasm v. Emp., 
A.I.R. 1928 Pat. 326, 108 I.C. 81, 29 Cr.L.J. 325. Q.-E. v. Make, 23 Bom. 706 is 
ho longer good law. So also, the offence of possessing illint liquor and the offence of 
possessing apparatus for manufacturing such liquor, are quite distinct offences for which 
separate sentences can be passed — Padu, 52 Bom. 277, 30 Bom L.R. 378, 29 Cr.L.J. 
412. In this case Fawcett, J., has used the word ‘distmct’ obviously to mean that the 
case does not fall under sec. 71, I. P Code. Separate sentences should also iJe passed 
for offences under sees. 37 and 30 (d). Excise Act — Emp v. Mt Hltvo, AIR, 1934 
Rang. 338. 35 CrLJ 460, 154 IC. 75. 12 Rang 419, 1934 CrC. 1248; and under 
se'es. 353 and 225, I. P. Code, as the provisions of sec 71. I. P. Code do not apply 

to these offences— Zurit/urn Nurkhan v. Emp., AIR. 1940 Pesh. 10. So again, 

consecutive sentences can be imposed where a person is convicted of receiving stolen 

property under sec 411, I. P. Code, and of concealing other stolen property under 

see. 414, I. P. Code ; sec 71, I. P Code, does not apply to the case— Hanma Tmma, 
30 BomLR. 383, 29 CrLJ. 544. 109 IC. 368. AIR. 1928 Bom. 145. A person who 
steals a bullock and subsequently kills it for food is. therefore, guilty of both theft 
and mischief and a separate sentence can be passed for each offence— Paw Din, 
V, Emp, 39 Cr.LJ. 607, 175 I.C. 515, 1938 RangLR 63, 10 R.R 503. A.I.R. 1938 
Rang 138 1 Bhawan Surji, 37 CrLJ. 553, 60 Bom 627, 162 I.C. 283, A.I.R. 1936 
Bom. 172, 38 BomLR. 164, 1935 Cr.C. 364, 8 RB. 405, dissenting from Ramla Ratanji, 

5 Bom. LR. 460, Hussain Buksh v. Emp. 3 Pat. 804, A.I.R. 1925 Pat. 34, 84 I C. 34, 
26 Cr.LJ. 277, 7 P.LT. 36. Biehuk Ahur v. Anhuck Bhoonea. 6 W.R. 5 (Cr.), Cenya. 
1877 Rat. Un Cr. C. 129 and approving Krishna. 1889 Rat. Cr. C. 430. The offence 
of forgery and the offence of using a forged document as genuine are separate offences, 
and separate sentences may be passed on an accused person who has been convicted at 
one trial for both — Sriramulu, 52 Mad. 532, 56 M L.J . 554, A.I.R. 1929 Mad. 450. 
Imposition of separate sentences are illegal where the acts constituting the offences 
under sees. 351 and 312, I. P. C., form part of the same transaction as constituted 


the abatement of rape alleged against the same accused — Champa Posin, 29 Cr.L.J. 
325 (332) , 103 I C. 81. A.I R. 1928 Pat. 32G When proved facts in the case established 
two distinct offences falling under secs 356 and 376, I. P. C, the accused can be 
con\icted separately for both offences — Tek Smgh, 29 CrLJ. 248 107 I.C 388 
Separate sentences can be awarded when the accused js convicted of two separate 
and distinct offences of dacoity — A’ga Po Kyein, 35 Cr.LJ. 1161, 150 IC 747 AIR. 
1934 Rang. 122, 1934 Cr.C. 715. Acts done in pursuance of the conspiracy cannot be 
separately punished unless these acts are separately charged and particularized as 
required by the Code — Karamalli Culamolli, 40 Cr.L,J. 118 (121) AIR 1938 Bom. 
481. I L.R. 1939 Bom. 42. 40 Bom.UR. 1092. WTicre the accused's piovcd connection 
with the specific offence is only through the general conspiracy and he has already 
received a sentence of two years’ rigorous imprisonment for his part in the general 
»nspirac>'. there should be no additional sentence on the cheating charge-Sofomen 
EztKul V. Emp., 41 Cr.LJ 255, 186 I.C 171, A.I.R. 1939 Cal. 376, 69 CLJ. 298. 
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The offence of voluntarily cauang hurt or of voluntarily causing grievous hurt 
obviously can be committed without the commission of the offence of rioting and in 
hke manner, rioting can be committed without commission of the two other mentioned 
offences. Tlierefore, there has been a general agreement amongst all the High Courts 
e.Tcept that of Lahore that if a person is convicted of noting and of a substantive 
offence of hurt of some kind, he can be awarded separate sentences even when the 
common object of the unlawful assembly is to commit assault— /» re Ponniah Lopes. 
35 Cr.LJ. 1226, 57 Mad 643, 150 I.C 977, 1934 MWN 8. 39 ML.W. 566, A.IR. 
1934 Mad. 81, 1934 Cr.C. 684, 66 MLJ. 572; Sonthavatau v. Rama Kane, 34 CrL.J. 
273, 142 I C 31. 56 Mad. 481, 37 MLW. 250, Ind. Rul 1933 Mad. 180, 1933 M.W.N. 
254. 64 M LJ. 314, A I R 1933 Mad. 338, 1933 Cr.C, 441 ; Mohur Mir, 16 Cal. 725 ; 
Ram Anugatha Singh, 18 I.C. 402, 40 Cat 511, 14 CrLJ. 66; Q-E. v. Sana Punja. 

17 Bom. 260 ; Q -E. v. Dungar Singh. 7 All 29, 1884 A.W N. 220 ; Q -E. v. Ram Sarup, 
7 AIL 757, 1835 AWN. 195 Pitu Rama. 27 Cr.LJ. 113, 91 I C. 689, 27 BDm.L.R. 1371, 
49 Bom. 916, AIR. 1926 Bom 64 ; Fatiar Bap. 31 C.W.N, 691 ; Kapil v. Rabbant. 
41 C L J. 471, 26 Cr L J 1297, 89 I C. 241. The contrary view was taken by the Lahore 
High Court in Biskna, A I R. 1922 Lah. 405, 73 I C. 517, 24 Cr.LJ. 629 ; Bhagawan 
Singh. 4 PR. 1901, 52 PLR 1901 ; Mangal Stngk. 38 I C. 756, 31 P.R. 1916 (Cr.), 

18 CrLJ. 372 and Manek Chand. 27 CrLJ 834, 95 I.C. 754, A.I R 1926 Lah. 581. 
The same High Court, however, dissented from the above view in Alt Akbar, 30 Cr.L J. 
575, 115 IC. 216, Ind. Rul 1929 Lah. 472, AIR. 1929 Lah. 670, where Pirw Rama. 
was followed and Bhagawan Smgh was dissented from. It was also laid down there 
that in practice it is undoubtedly better to give a single sentence for all the offences 
or order the sentences to run concurrently. The Peshwar Court holds that the provisions 
of sec. 71, 1. P. Code, are applicable to the offences under secs. 147 and 353, 1. P Code and 
as the offences fall within two separate definitions of law they cannot be punished 
with a more severe punishment than the Court can award for any one of them— 
Zarkhan Nurkhan v Emp , A I R 1940 Pesh 10 The ruling reported in 4 C W N. 245 
{Hndoy v. Jagananda) seems no longer to be good law 

Separate sentences passed upon persons for the offences of rioting end hurt of any 
kind are not legal where it is found that such persons individually did not commit 
any act which amounted to voluntanly causing hurt, but were guilty of that offence 
under section 149, I P. Code — Ntlmony PodJar, 16 Cal. 442 (FB). The amend- 
ment of sec 35, Cr P C , in 1923 in no way touches the authority of the Full Bench 
decision Now the view e^pressed above m the Full Bench case has bten adopted by 
the High Courts of Patna and Madras— A'l/abdi, 35 C iy.N 184, 32 Cr L J. 890, 132 
1C. 247. AIR 1931 Cffl 450, 1931 Cr.C. G02-. Safa Smg/t, B Pat 27i. 120 IC. 311, 
31 CrLJ 83, 10 PL.T 353, AIR. 1929 Pat 263. Ind. Rul 1930 Pat. 23; Krishna 
Ayyar, 49 I.C. 337, 20 CrLJ. 145, 24 MLT. 96. 1918 M.WN. 526, 8 ML.W 225; 
In re Ponniah Lopes. 35 CrLJ. 1226. 150 IC 977. 1934 M.WN. 8. 66 MiJ. 572, 
39 M.L.J 566, A.LR 1934 Mad 388, 1934 CrC. €84, 57 hlad 643; Mekraj AUt Sahib 
A.IR. 1939 Mad. 787, 184 IC. 452. 12 R.M 456. 50 MLW 918, 1939 M.WN. 609i 
(1939 ) 2 M.LJ. 36. See Kiamuddi Kartkar, 28 CWN 317, 51 Cal. 79, 81 I.C 593, 
A I.R. 1921 Cal. 771, 25 CrL.J. 945, where it was further held that the sentences were 
illegal, even though they were made to run concurrently The Bombay High Court 
took a different \ncw m Bona Piitifab, 17 Bom. 260, which was confirmed in Peru Rama, 
91 I C. 689. 49 Bom. 916. A.I R 1926 Bom. 6f. 27 Cr.L J. 113 The Oudh Chief Court 
• followed Its previous decisions and the dcasion of the Bombay High Court in 17 Bom. 
260. Vide Raghubar v King-Emp, 40 CrLJ. 217. 179 1C. 461, 1939 O.WN. 27, 1939 
A.W.R. (C.C.) 14, following Maphal Smgh v. Ktng-Emp, 17 OC 184, 25 IC 633, 
1 OLJ. 328, 15 Cr.C 625, A.I R. 1914 Oudh 203 and Sheo Kath v King-Emp 3 
O.WN. 92 (Sup ), 97 I.C 80t. 27 CrLJ. 1172. 

79. Scope of Section: — ^'Conric/eiT.— This section applies only to comic- 
lions for offences ; it docs not apply to iiniui<!onment under sec. 123— A’onH, 5 Bom. 
L.R. 26; Tukaram, 4 BomLR. 876. Therefore, it is illegal for a Mapstrate to direct 
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under this section that a sentence of imprisonment for an offence should take effect 
after the expiry of the sentence which the accused may be undergoing for default of 
furnishing security for good beha\nour — Pickau Anthu, 16 Cr.LJ. 622, 30 I.C. 446 
(Mad.) ; Joghi, 31 Mad 515. The order is also illegal under sec. 120. 

This section is not restricted to cases where the several punishments are all of the 
same kind, ie, all the sentences of imprisonment or all are sentences of transportation. 
I: covers cases of the description where one of the punishments is imprisonment ivhiJe 
the other is transportation — Kkohua, 21 C.WJ^ 608, 17 Cr.L.J. 238, 23 C.L J. 596. 

80. One trial:— This section has reference only to the conviction of an accused 
person of two or more offences at one trial. It does not apply to sentences passed at 
different trials — Q. v. Puban, 7 W.R. 1 ; 7n re Dautatbai, 3 All 305 ; Thakur, 1881 
A.W.N. 23; Kamal, 20 C.W.N. 1300; Makbul Husain, 11 AL.J. 263 ; Empeior v. 
DauUi, 47 All. 59. Thus, it does not include the case of separate trials held on the 
same day for separate offences committed by the same accused — Venkatesadu, 2 Weir 
30 But in Etnp. v. Mahomed Isaf, 10 1 C. 769, 13 Bom.L.R. 200, 12 Cr.L.J. 24, a 
Magistrate convicted the accused of two offences of cheating in separate trials concluded 
on the same day and ordered the sentences to run concurrently. Held that as the 
two offences in question could have been tried jointly under sec. 234, Cr. P. C., the 
order was not illegal Vide Mahadeo, 27 Cr.LJ. 807 (811), 95 I.C. 471, A.I.R.' 1926 
Nag. 426, where the above ruling was quoted with approval. This section has no 
application whatever when a person is convicted in Uvo or more separate trials, even 
though in all of them the complainant is the same and the offences are similar and 
they are concluded on the same date—S/ico Naratn, 1910 P.L.R. 105, 11 Cr.LJ. 679. 

Sec sec, 397 Cr. P. C 


81. Distinct offences:— By reason of the omission of the word 'distinct’ 
the present section applies to all cases (except those which are covered by sec. 71, 
I P. Code) whether the offences are distinct or not In all cases, the Court will be 
competent to inflict an aggregate punishment in e.xcess of the punishment which it is 
ordinarily competent to infiia m respect of a single offence 

Owing to this change in the law the rubng in Dhondi, 8 BomL,R 850, 4 CrL.J. 
445, is overruled. In tins case it ivas held that if the offences were not distinct, the 
trying Magistrate had no jurisdiction to pass enhanced sentence under the provisions of 
sub-section (2) and proviso (b). 


82. “May sentence”: — ^The words 'may sentence’ do not mean that the Court 
KjHsf necessarily pass distinct sentences — Mahomed. Ralanlal 597 {per Jardine, J.). 
The use of the word may shows that this section only permits and does not make 

it obligatory on Courts to pass separate sentences in one trial Nga Kin, LBR. (1872- 

1892) 261 ; Hgakyn, 1 Bur.SR. 271. This view was dissented from in Etnp. v. 
Dhaiamdas, 31 CrL.J. 143, 141 I.C. 280, 26 SL.R. 416, A.I.R. 1933 S nd 9, Ind Rul 
1933 Sind 46, 1933 Cr.C 33 where it was held that in this section the word “may" 
not only conferred a power but also imposed the duty of putting it in use. The 
Rangoon High Court look the same view in Jlfi lUwa, A.I R. 1934 Rang. 338 12 Ranir 
419, 1931 Cr.C. 1248, 154 I.C. 75 where Ba U. J., obscr\-ed: “S. 33, Criminal P c] 
as it stands, in my opinion, means nothing more or less than this, that in a case where 
the provisions of sec. 71. Penal Code, do not come into play the Court has no discretion 
whatcNcr to pass only one sentence for one offence and decline to pass sentences for 
the other Ototts ot vthich it ino,- Sod th. accused Euilty. Separate sentences mast 
be passed for the several offences of whidi the Court finds the accu«ed guilty 
It that is not the proper s-iew to ^ tato ot this section, ,t cannot, in my opinion, 
be reconciled wth secs, 21a and 2a8. The same view was taken by the Ilieh Courts 
of Bombay and Allahabad in Reg v. Tulaya. 1 Bom. 214 ; Phakcera Rat Tin Cr r 
369 5 and irujii Jan. 10 All. 58. 1887 A.im 274, ' 

But Uiough it is not illegal to pass one sentence for all the offences, still it is 
generally the proper course to pass a separate sentence for each odcnce-Mahomcd. 
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Ratanlal 597 ; AnofOWOMs, 4 MJI CR. App 27 ; because such a course will enable the 
Appellate Court to know the puniJiment to be remitted, in case the cotnlctlon for one 
of the offences is set aside — I MH.C.R App. 27. If one ncRrcRate sentence U Imposed 
for all the offences, it is impossible to apportion it to the different offences for which 
the accused is consneted — Bahadur, 14 P.R. 1886. Rut tlie passinR of one npKrcRnle 
sentence for the several offences is not an illettality but a mere irrcKularity i It is not 
an error or defect in consequence of which the High Court would reverse or alter the 
sentence — Vinayak, 2 B.H.C.R. 391. 

On the other hand, if the offences arc not separate (r.f„ offences under secs. 392 
and 75, I. P. C), the awarding of two separate sentences is illegal — In re 
18 ML.T. 121, 18 CrLJ. 611. 

83. Consecutive sentences: — If separate sentences are passed for each 
offence of which an accused stands convicted, the sentences must commence one after 
the expiry of the other— A/aang A’afa, LBR. (1872*1892 ) 526. Where a man Is 
imprisoned under two warrants, ordering consecutive sentences, the first should be 
completely executed both in regard to the substantive term of imprisonment ns well ns 
the imprisonment in default of fine, before any effect is given to the second warrant— 
Anonymous, Ratanlal 132. 

^\■here the Magistrate passes two separate sentences of imprisonment, but does not 
specify that they are to run concurrently, they must be held to have been ordered to 
run consecutively under sec. 35, Cr. P. C. — Shaikh Idris v. Emp, 40 Cr.L.J. 751, 183 
IC. 217, 5 BR. 907, 20 PL.T. 736, 12 R.P. 121, 1939 PWN. 35. A.I.R, 1939 Tat. .319. 

84. Concurrent sentences: — ^Tbe Court must expressly direct whether the 
sentences are to run concurrently or consecutively. Omission to determine whether the 
sentences of imprisonment and transportation (in a case where both sentences have 
been passed) are to run concurrently or consecutively, mdktt the sentence defective In 
form— Khehua, 21 CW N. 608, 23 CL J. 596. 17 Cr.L.J. 233, 34 l.C. 651. 

It js not illegal to direct a sentence of imprisonment to run concurrently tilth n 
sentence of transportttion— Rogi, 1913 P.R. 21, 15 CrLJ. 08, 22 1,C. 420. 

The imprisonment referred to in this section is a substantive sentence of Imprlton. 
ment ; an order directing that the terms of imprisonment awarded in dchaiilt of pay* 
ment of fine shall run concurrently is illegal— Suftraa, 27 DomLR 1351, A.I.R. 1926 
Bom 62, 27 CrLJ 111, 91 IC 543 ; AkiduUah. 15 l.C. 808. 5 SLR 263, 13 
536 ; Ghutam. 30 CrLJ 907, 118 I C 224 AIR 1929 Sind 179, Ind Rul 1929 Sind 
192; Shdbngappa. AIR 1926 Bom 416. 96 IC 271). 2H Unnil.R G68. 27 CrLJ. 
926 ; Kanda Moopan. 38 CrLJ 796. 169 IC. 607, 10 RM V7, 15 MLW 87, I L H, 
(1937) Mad. 362, 1937 MWN. 52, AIR 1937 Mad. 400. tin;)7) 1 MLJ 74 See 
Note 1082 

84A. Joint sentence:^ — Omission to pass n l•cparlll(' sentence in respect of 
each separate offence is lUegal-Qufen-Ewpress v IIWiV /««. 10 All 58. 1887 A.W.N, 
274 ; Queen-EmpresS v Phakeeia, Ratanlal 369 Hus vUw was modified In recent 
cases and it was held that it was not illegal to pass one sentence for two offenn-s 
when there were separate convictions for two distinct offences in the same case, 
it was generally the proper course in such a case to pass a separate sentence for ta/h 
olience—Gueen-Empress v hfahomed, Ratanlal 597 1 Emp v Dharamdas, Zi Cr I. J 
143. 141 IC. 280, 26 SLR 416, AIR 1933 Sind 9, Ind Rul 1933 Sind 46. ffU 
Rangoon High Court agreed with the \ncw of the Allaliabad High Court and the 
High Court in Ratanlal 369 and held that sentence. c\en though it may r/yfr't.4l 
should be passed on conviction for each of the offences charged— y Utu.ii 
AI.R 1934 Rang 338. 36 CrLJ 46a 15I IC 75, 12 Rang 419. ' 

V.Tiere a Magistrate passed 18 months’ rigorous imprisonment on the 
sec 3261148, I P C. it was interpreted to mean that the Magistrate P3*vd />// '.f.-- 
•Vntcnces under each section — Sohan Ahir. 25 CrLJ 992, 81 IC CfO, 22 At t V 
A.I.R 1924 All 492 See also Note 75 
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85. Appeal: An accused who has been sentenced to concuTrent sentences of 

Imprisonment, no one of which is mdiwdually appealable, has no right to aggregate them 
and appeal against them collectively — AsU Shaikh, 40 Cal. 631, 19 I C. 510, 17 C.W N. 
825 ; Abdul Jabbar, 25 C.W.N. 613, 66 I C. 65, 23 Cr.L. J. 225 ; Suktiandan, 17 C.L.J, 
392, 13 Cr.L J. 787 ; Gwr Sahay, 3 P.LJ. 138, 19 Cr.L J. 90 ; Tulsi Ram. 35 All. 154. 
Contra— Abdul Khalik, 17 C.WJI. 72, 13 Cr.LJ. 877 ; and Bepin Behari, 15 C.WN. 
734, 12 CrL.J. 391, 15 C.L.J,^ 82, 11 I.C. 255, where it was held that concurrent 
sentences must be aggregated for purposes of appeal, as otherwise there would be no 
distinction between a concurrent sentence and a single sentence in which no sentence 
was passed under the second charge. But these two rulings can no longer stand as 
good law in view of the recent amendment made in sub-section (3) under which only 
conseculivt sentences can be aggregated for the purpose of appeal. 


86. Proviso (a); — According to piwaso («), fourteen years is the maximum 
term of imprisonment which can be awarded as an aggregate sentence. Therefore, an 
aggregate sentence of 20 years* rigorous imprisonment is illegal — 8 I.C. 550, Sheo 
piajain, 1910 PL,R 105, 11 Cr.L J. 679. IVhat this proviso aims at Is the prohibition 
of the pasang of consecutive sentences in one trial beyond the penod of fourteen years. 
If the sentences given in respect of two or more convictions in one trial are directed 
to run concurrently instead of consecutively and the period of such concurrent sentences 
does not exceed fourteen years, the aforesaid provision is in no way infringcd-'A^ga 
Mya Cat, A.I R. 1937 Rang. 391, 171 I C 912, explaining Sheo Narain, supra. 

The fact that the Magistrate passes the maximum term of imprisonment under 
this section, is no bar to his awarding further punishment on the same accused for a 
.distinct offence tried separately Thus, where, a person was charged vith two charges 
of dacoity and one charge of kidnapping, and was tried separately for the dacoity and 
lor the kidnapping, and the Magistrate inflicted a sentence of 14 years for the charges 
of dacoity, held that this would not disqualify him from passing a further sentence for 
the offence of kidnapping, although the trial for that offence was contemporaneous with 
the trial on the dacoity charges and terminated on the same d&y— Bahadur, 14 P.R. 
1886. 

87. Proviso (b) : — ^i\’here there are separate trials, the Magistrate's power of 
punishment is not limited to twice the amount which he is competent to pass — In re 
Poulatai, 3 Aii. 305. 

88. Sub'Section (3); — for Ike purposes of appeal -—It is only for the 
purposes of appeal (and for no other purpose, e.g., for the purpose of commutation into 
transportation) that the consecutive sentences can be treated as one sentence ; therefore, 
two or more sentences cannot be added up so that the aggregate period may be 
commuted into transportation— Oof«m Mai, 2 W.R. 1. 

For the purposes of appeal, only consecutive sentences ate allowed to be taken 
in the aggregate as one sentence— Homid, 32 CrL.J 469, 129 I.C. 731, 1930 A.h.} 
1206, Ind Rul 1931 All. 219, This sub-section does not apply to concurrent sentences 
—N ga Since, L.B R. ( 1900-1902) 57 ; Saw Slaing, U B.R. ( 1897-1901 ) 13 ; Sher Muham- 
mad. 1901 P.R. 23 ; fagadtsh, 10 N.L.J. 135, 28 Cr.L.J. 672. See Notes under "Appeal" 
above. 


Only substantive sentences can be aggregated under this section ; a sentence of 
imprisonment in default of payment of fine must not be included for the purposes of 
calculation— 1892 P.R.. page 22. 

This sub-sertion, which provides that the aggregate of consecutive stnlences should 
for the purposes of appeal be deemed to be a single sentence, refers only to sentences 
of imprisonment, and not to sentences of fme-:^AidfmgBppa, 28 BomLR 668 27 
Cr.LJ. 926, 96 I C. 270. A.I R 1926 Bom. 416. In this case the Magistrate passed two 
sentences of fine amounting in the aggregate to Rs. 80 and it w as held that an appeal lay. 

See Note 1113. ^ 


89. Splitting up of offences;— 
offence (o%er the whole of which he had 


-No Magistrate is entitled to split up an 
*u> jurisdiction) into its component parts 
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loi the purpose o( giving himself iurisdictuKi over a part, thereby depnving the prisoner 
of the right of appeal — Abdool Kartm, 4 CaL 18. 

C. — Ordiuary and Additional Powers. 

36. All District Magistrates, Sub-divisional Magistrates 
and Magistrates of the first, second and 
third classes, have the powers hereinafter 
respectively conferred upon them and speci- 
fied in the third schedule. Such powers are called their “ordinary 
powers.” 

90. Secs. 36 arrd 107: — ^Where a person is not sent before the District 
Magistrate by any other Magistrate under sec. 107 (3), the Distnct Magistrate has 
no jurisdiction to commit him to custody under sec. 107 (4). Nor can the District 
Magistrate commit the accused to custody under sec. 36 because this section does not 
override the provision of sec 107 — Chidambatan, 31 Mad. 315, 7 Cr L J. 360, 3 M.L.T. 
311. 

91. Ordinary powers: — Power to entertain complaints is not one of the 
ordinary powers of a first class Magistrate — Loghan v Romn, 34 Mad 343, 12 Cr.L.J. 
535, 12 IC. 303, 1911 MW.N 169, 17 CrLJ 293, 35 I.C. 165, 4 L.W. 405. Among 
the ordinary powers of a Magistrate of the third class specified in Schedule III is 
power to issue search warrants— Cfurfee v Btojendia Ktshoie Roy Chotedhury, 39 Cal. 
953 ( 964), 16 aW.N. 863, 13 Cr.L.J. 693. 16 IC. 501. 16 CL.J. 231, 10 A.L.J. 193, 
14 Bom.LR. 717, 23 M L.J. 32, 39 I.A. 163 (PC). 

37. In addition to his ordinary powers, any Sub-divisional 

Magistrate or any Magistrate of the first, 
ferabU^on^VKrtatS"* second or third class may be invested by the 
Provincial Government or the District 
Magistrate, as the case may be, with any powers specified in the 
fourth schedule as powers with which he may be invested by the 
Provincial Government or the District Magistrate. 

Amendment: — The words "Provincial Government" have been substituted foi 
the words "Local Government” in this section by sec. 4 of the Government of Indir 
(Adaptation of Indian Laws) Order, 1937. 

38. The power conferred on the District Magistrate by 
Control of District Magis- section 37 shall be exercised subject to the 

trate's investing power control of the Provincial Government. 

Amendment: — ^The words "ProMncial Government" have been substituted foi 
the words "Local Government" in this section by sec 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

£), — Conferment, Continuance and Cancellation of Powers. 

39. (1) In conferring powers under this Code the Provin- 

Mode of conferring cial Gcn’criimcnt may, by order, empower 

powers. persons specially, by name or in virtue of 

their ofiice, or classes of officials generally by their official titles. 

(2) Every such order shall take effect from the date on 
which it is conununicated to the person so empowered. 
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Amendment;— The words “Provincial Government" have been substituted for 
the words “Local Government” in this section by sec. 4 of the Government of India 
(Adaptation of Indian Lavfs) Order, 1937. 

92. A notification cannot grant crinunal powers retrospectively. The notifica- 
tion takes effect from the date on which it is communicated to the person empowered 
~Gul Mahomed, A.I.R. 1933 Pesh. 97, 1934 Cr.C. 50. 147 I.C. 757. 

Where a Magistrate of the second class begins a trial in that capacity and, previous 
to his pasang the sentence, is empowered as a first class Magistrate, ho can inflict a 
sentence in the latter capadty — Pershad, 7 All 414 (F.B.). See also Note 1103. 

92A. “Generally” or “specially”: — ^When by a notification of the Govern- 
ment a class of officials is invested with powers to try certain offences, such officials 
are only ''ienerally" empowered and not specially empowered — Mahomed Kasim, 17 
M.LT. 191, 16 Cr.L.J. 268, 28 I.C. 156, 1915 M.W.N. 269, 2 M.L.W. 233. The 
term “specially” refers to the empowering of a particular official by name or by 
virtue of his office. Thus, a notification of the Government which empowers second 
class Magistrates of certain places to try cases under the Opium Act, is a special 
empowering of the person holding those offices in virtue oi their office— Afoga, 24 
Cr.L.J. 846, A.I.R. 1924 Mad. 256, 74 I.C. 958. 


40. Whenever any person holding an office in the service 
Continuance of Government who has been invested with 
powers of officers ap- any powers under this Code throughout any 
local area is appointed to an equal or higher 
office of the same nature, within a like local area under the same 
Provincia} Govcnuueiitj he shall, unless the Provincial Govern- 
ment otherwise directs, or has otherwise directed, exercise the 
same powers in the local area in which he is so appointed. 


92B. Change:— The word "appointed” has been substituted for 'transferred’ 
by section 8 of the Criminal Procedure Code Amendment Act, XVII of 1923 The object 
of this amendment js to cover cases of officers going on leave and returning to the 
same district, and to obviate the necessity of investing them again with their old powers 
and re-gazetting the same — Statement of Ol>iects and Reasons (1914), The amend- 
ment will save a great deal of routine work in the Secretariat and in the Government 
printing press — Leg. Ass, Debates, 15-1-23, page 1W7. 


The words ■Tro\incial Government” have been substituted for the words "Local 
Government” by see. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

93. Continuance of powers: — When a Tahsildar is invested with the powers 
of a Magistrate of the first class, while acting as a Deputy Collector, his powers 
continue so long as he is a Magistrate, until they are withdrawn by a fresh notifica- 
tion, though he is posted in a less responsible post— /n re Hanumanta, 2 Weir 36. A 
Sub-Registrar invested with third class powers for tnal of certain offences in a certain 
place is competent to exercise, on his transfer to another place, the powers conferred 
upon him as Sub-Registrar of the place from which he was transferred, unless the Local 
Government directed him not to exerrise them— rceronna. 15 Mad. 132. 


MTiere a Subordinate Judge is transferred from one place to another, he may or may 
not be called upon to perform additional dudes of a Magistrate. He is not transferred 
qua Magistrate but qua Subordinate Judge. On transfer, he. to use the words of sec. 40 
Cr. P. Code, not “appointed to a post of the same nature” that is to say a post of a 
Sub-Judge and Magistrate combined but only to the post of a Sub-Judge. ’ UTitn he is 
required to perform additional duties of a Magistrate in the place to which he is 
transferred a fresh notifieaUon in that behalf U necessary— Em;> v Karimbux AIR 
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1933 Sind 398 (400), 1933 Cr.C. 1438, 146 I C. 893, 35 Cr.LJ. 187, 6 Ind Rul. 92, 
27 SLR. 427. 

94. Continuance of trials:— IVhere a Head Assistant Magistrate having 
almost completed the trial of a case was appointed to the office of a Deputy Magistrate 
in another place in the same district, and the case was by order of the District Magis- 
Uate brought on to his file to the latter place, it was held that the Magistrate could 
proceed with the case from the point at whidi he had arrived as Head Assistant Magis- 
trate, and the tna! need not be commenced de novo — Kajuppana v. Ahobalarnatam, 2, 
Weir 430, 22 Mad. 47 } 1906 A.W.N. 201 j 4 Cr.LJ 140, 3 A L.J. 896. 

All cases pendmg on a file of a Magistrate who had been relieved of the charge 
of a Sub-division, did not necessarily pass automatically into the hands of his successor 
merely because the former had been transferred to another local area in the same 
district. Section 12, Cr. P- Code did not lay down any such automatic rule. To hold 
otherwise, would be to overlook the provision of sec. 40, Cr. P. Code — Milhani, 9 ALJ. 
448, 13 CrL.J. 203, 14 IC 203; Chhoti v. Khachau. 42 All. 649, 18 A.LJ. 758, 21 
Cr.LJ. 746, 58 I.C. 250. 

But wljpre during a trial the Magistrate is transferred to another district, he cannot 
continue the trial See notes under sec. 12. 

95. Going on leave:— The Magisterial powers conferred on an officer are kept 
alive under this section, even though he is absent on leave. (This is now made clear 
by the present amendment) And so if a Magistrate of the first class takes his leave, 
and on the expiry of his leave is posted to another district (or posted back to the 
same distnct), he does not cease to exercise the powers of a first class Magistrate, and 
It IS not necessary to confer fresh powers on him before he can try an accused as a 
first class Magistrate— Pntom, 31 CrL.J. 1051 (1052), 126 IC. 521, AIR 1930 Lah 
833, 1930 CrC 850 But the case is different if he vacates his office by absentmg 
himself without leave (and thus loses his appointment) — Bai Harku v StlaTam, 2 Bom 
L R. 536. Similarly, if a Magistrate retires from Government service he ceases to be 
a Magistrate, and his powers come to an end Consequently, it is necessary to confer 
Magisterial powers on him afresh before he can be rc-appointed as a Magistrate— 
Homed Kan. 4 MLJ 428, 24 CrLJ 381, A LR. 1923 Mad 598 ( 599), 1923 MW.N. 
288, 17 L W 426, 32 M L T. 195, 72 1 C. 381 

Resignation:. — An honorary magistrate does not cease to hold Ins office on his 
resignation, but only when the resignation is accepted — Sudarsana Rao v. Christian 
Ptllat, 45 M L J 798: President, ToJuk Board, Hoipet v Chandrappa, 45 Mad 309 ( 311). 

41. (1) The Provincial Government may withdraw all or 

any of the powers conferred under this 
ceiied?'^'''^^ ^ Code on any person by it or by any officer 

subordinate to it 

(2) Any jiowcrs conferred by the District Magistrate may 
be withdrawn by the District Magistrate. 

Amendment: — The words "Pnmncial Coxemment" haxe been substituted for 
the ixords “Local Government” in this section by sec. 4 of the Goxemment of India 
(Adaptation of Indian Laws) Order, 1937. 



PART III. 

GENERAL PROVISIONS, 
CHAPTER IV. 


Of Aid and Information to th^ Magistrates, thE Police 
AND Persons making Arrests. 


42. Every person is bound to assist a Magistrate or 
police-officer reasonably demanding his aid, 
whether within or without the presidency- 
towns, — • 

(a) in the taking or preventing the escape of any other . 

person whom such Magistrate or police-officer is 
authorized to arrest; 

(b) in the prevention or suppression of a breach of the 

peace, or in the prevention of any injury attempted 
to be committed to any railway, canal, telegraph or 
public property. 

95A. ‘Every person’:— A police officer charged ^ilh the duty of arresting 
an accused can ask a chouikidar to assist him in arresting the accused or preventing his 
escape— Afaniife v. Ktnaratn, 6 337. 

96. ‘Reasonably*: — No person Is bound to obey an unreasonabte order of a 
Magistrate or Police Officer. Thus, :vhefe a Magistrate ordered a landholder to find 
a clue to a theft within 15 days. It was held that such an order uas unreasonable 
and unwarranted by this section, and the landlord was not bound to perform an act for 
which the police are appointedeand paid. Disobedience by the landlord to such an 
order is no offence — Bakshi Ram, 3 AIL 201. Members of the public are bound to assist 
a police officer reasonably demanding their aid in the taking of any dacoits or suspected 
dacoits whom that officer is authorised by law to arrest. The law, however, does not 
intend that the police officers should have a general power of calling upon the members 
of the public to join them in arresting a number of unknown persons, whose where- 
abouts are not known. Refusal to assist the police officer in such a quest is not an 
offence — Joli Prosad, 42 AH. 314, 18 AiJ. 169, 21 CrL J. 801, 58 I.C. 673 


97, Aid; — ^The aid that can be demanded under this section is the personal 
a«!sistance of the person of whom it is demanded, and not the supply of a contingent 
of men to assist — In re Ramia, 2 Weir 37. 


Under this section every person is bound in certain circumstances to assist a 
Police Officer in the taking or preventing the escape ol any person whom the Police 
Officer is aulhorired (o arrest, but the section contemplates that the Police Ofiicer is 
himself present to make the arrest It was ne\’er intended that this section should 
allow the wholesale detegalion by the police of their duties. Mhere. therefore, a 
Sub-Inspector gives what purported to be a written authority, which in itself contains 
mivstatemcnt^ to a zemindar to arrest a man. whom he states to be a proclaimed 
offender but who in fact is not so. and relying upon this authority the zemindar’s 
men fall on and beat and bind the man and bring him injured and bound to the 
Police, the action is illegal and cannot be justified under this section— A/ ktii/ Dood 
23 Cr.L.J. 1101. in IC. 672, AI.R. 1937 Sind 231, 10 R5. 116. 
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97A. Punishment: — Omission to asast under this section is punishable under 
sec 187, I. P. C. See Ambika Prasad v. Emp., 33 CrLJ. 736, A.I.R. 1932 All 506, 
139 I C. 106, 1932 Cr.C. 594, Ind. Rul. 1932 All. 527. 

43 . When a warrant is directed to a person other than a 
Aid to person, other police-officer, any other person may aid in 

than police-officer, the execution o£ such warrant, if the person 
executing warrant whom the warrant is directed be near at 

hand and acting in the execution of the warrant. 

44 . ( 1 ) Every person, whether within or without the presi- 
Pubhc to give in- dency-towns, aware of the commission of, 

formation of certain or of the intention of any other person to 
commit, any offence punishable under any 
of the following sections of the Indian Penal Code (namely), 
121, 121A, 122, 123, 124, 124A, 125, 126, 130, 143, 144, 145, 147, 
148, 302, 303, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 
402, 435, 436, 449, 450, 456, 457, 458, 459 and 460, shall, in the 
absence of reasonable excuse, the burden of proving which shall 
lie upon the person so aware, forthwith give information to the 
nearest Magistrate or police-officer of such commission or in- 
tention. 

(2) For the purposes of this section, the term “offence" 
includes any act committed at any place out of British India 
which would constitute an offence if committed in British India. 

98. Persons bound: — The vvords “e^•ery person" m this SfCtion, and the 
persons bound to give information under see 45 (b) regarding the occurrence of 
sudden or unnatural death, do not exclude the mam offetider himself Like every other 
person, the criminal is bound to give information which would convict himself, and in 
thcor>’ he can be punished for omission to give the information, or for giving false 
information under secs 202 and 203, I P C . or under sec 201 for withholding 
information to screen himself j but in practice, if he is convicted of the offence itself, 

no Court wiff tfiinSt ft worth to convict him afso under secs ZQt-203, I P. C 

C/imno Cangappa, 54 Mad 68, 32 CrLJ 263 (264. 265), 59 MLJ 677 AIR 1930 
Mad 870, 32 M L W 389, 1930 M WN 489. 129 I C 230, 1930 Cr C 1126 No doubt 
under this section it is the duty of every person to make a report to the police of 
the commission of certain speohed offences, but there is no such duly cast upon a 
citizen, much less upon a police officer, to make such a report when no facts exist 
lie would certainly not be acting m pursuance of this section if he corcocts a purely 
false story and then makes a report of such a false story, kmowing it to be false— Sfiiimi 
Lai V Abdul Raof, AlU 1933 All 538 ( 541), 1935 A LJ 459, 155 IC 131 (FB) 

99. Information: — Information sent through ckouktdar — UTiere one of 
scNcral lambardars, to the knowledge to others, directs the chowkidar to report a burglar^’ 
at the thana, the requirements of this section ha^ been complied with, and the bmbar- 
dar cannot be said to have failed to give information if the chowkidar omits to report it 
at the lhana— Sfier Si'wjft, 1889 PR. 5. 

The prOMsions of this section should not be put in force against one who has 
omitted to gim information to the police of an offence ha\nng been comnutted in ca«es 

where the police lia\c actually obtained such information from other scarces Sashi 

Dkusan Ckuckrabutty, 4 Cal. 623; Gopd Singh, 20 Cat 316; Pandya iVaial 7 Mad. 
436, 1 Weir 102. See Note 100. 
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No duty after information : — WTicn once the information of a crime reaches the 
police, the object of this section is fulfilled, and no further duty is imposed upon the 
persons mentioned in this section to give infonnation— .Scrfff, Ratanlal 674 (675). 

Punishment:— Omission to give information under this section is punishable 
under secs. 118, 176 and 202, I. P. C. For false information, see secs. 177 and 203, 
I. P. C. See Ramasami Gounden v. Entp., 27 Mad. 271 (289), in this connection. 

Omission to report a plot of waging war ^inst the Crown does not amount to 
abetment of waging war, unless the accused’s intention in omitting to report the plot 
was with a view to aiding the waging of war— Cowau, 6 Bur.L.T, 153, 14 Cr.L J. 610, 21 
IC 658. 

45. (1) Every village headman, village-accountant, village- 

watchman, village police-officer, owner or 
coumanfs, ffl-hoIdS occupier of land, and the agent of any 
and others bound to re- such owner or occupier VI charge of the 
port certain mat ers management of that land and every officer 
employed in the collection of revenue or rent of land on the part 
of the Crown or the Court of Wards, shall forthwith commu- 
nicate to the nearest Magistrate or to the officer in charge of the 
nearest police-station, whichever is the nearer, any information 
which he may possess respecting — 

(a) the permanent or temporary residence of any noto- 

rious receiver or vendor of stolen property in any 
village of which he is headman, accountant, watch- 
man or police-officer, or in which he owns or occu- 
pies land, or is agent, or collects revenue or rent; 

(b) the resort to any place within, or the passage through, 

such village of any person whom he knows, or 
reasonably suspects, to be a thug, robber, escaped 
convict or proclaimed offender; 

(c) the commission of, or intention to commit, in or near 

such village, any non-bailablc offence or any offence 
punishable under section 143, 144, 145, 147 or 148 
of the Indian Penal Code; 

(d) the occurrence in or near such village of any sudden 

or unnatural death or of any death under suspicious 
circumstances; or the discovery in or near such 
village of any corpse or part of a corpse in circum- 
stances which lead to a reasonable suspicion that 
such a death has occurred, or the disappearance 
from such z'illage of any person in circi{Hi 5 fa>icc 5 
which lead to a resonahlc suspicion that a non- 
bailablc offence has been committed in respect of 
such person; 

(r) the commission of, or intention to commit, at any 
place otit of British India near such village, any 
act which, if committed in British India, would be 
an offence punishable under any of the following 
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sections of the Indian Penal Code, namely, 231, 
232, 233, 234, 235, 236, 237, 238, 302, 304, 382, 
392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 
436, 449, 450, 457, 458, 459, 460, 4S9A, 489B, 
489C and 489D; 

(/) any matter likely to affect the maintenance of order 
or the prevention of crimes or the safety of person 
or property respecting which the District Magis- 
trate, by general or special order made with the 
previous sanction of the Provincial Government, 
has directed him to communicate information, 

(2) In this section — 

(i) “village” includes village-lands ; and 
(ti) the expression “proclaimed offender” includes any 
person proclaimed as an offender by any Court or 
authority established or continued by the Central 
Government or the Crown Representative in any 
part of India, in respect of any act which, if com- 
mitted in British India, would be punishable under 
any of the following sections of the Indian Penal 
Code, namely, 302, 304, 382, 392, 393, 394, 395, 
396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 
458, 459 and 460. 

(3) Subject to rules in this behalf to be made by the Provin- 

cial Goz'crnmcnt. the District IMagistrate or 
la Dis* Sub-dh'isioiial Magistrate may from time to 

tnrt MaSrate or Sub- time appoint one or more persons, with his 
certam"^casis*1or^^* ur" Consent, to perform the duties of a 

pose?*of thif section vlUaqc-hcadman under this section, whether 

a viUagc-hcadman has or has not been 
appointed for that village under any other laiv. 

Change: — The italicised words have been aded by section 9 of the Cr P. C. 
Amendment Act. XVIII of 1923 The reasons are stated below 

By the Government of India (Adaptation oE Indian Laws) Order, 1937, in sub- 
section (1) the words ‘‘tlie Cron-n” have been substituted for "Government”; in clause 
(ii) of sub-section 2 the words ‘‘the Central Gm'emment or the Crown Representative” 
liave been substituted for "the Governor-General in Counal”; and the words ‘‘Pro\'Uicial 
Government" have been substituted for the words "Local Government” in cl (f) of 
sub-section (1) and in sub-section (3). 

100. Object of Section: — The object of the law is clearly that the earliest 
information shall be communicated by those who are in the best position to obtain 
the same, or who from their connection with the land are in some authority and should 
accordingly be made responsible for this duty in order that an inquest may be held— 
Afofi/Ii. 11 Cal 619 (621) The prornsions of this section are not to be worked solely 
for the purpose of vexation, hut for tlie purpose of ensuring tliat information be not 
intentionally withheld by persons whose position rendere them liable to give it 'There- 
fore, when information is given to the nearest Magistrate or Police by one of the persons 
bound to gi\e such information, it is not reasonable that e\-ery other person bound 
to give the information sliould be prosecuted for not ha\mg done soSashi Bhusan, 4 
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Cal. 623; In re Pandya. 7 Mad 436; Gopal, 20 Cal. 316 (318); Hart Copal, Ratanlal 
778 (779). Where the police are already informed of a fact by^the Chowkidar, there 
is no further obligation upon the village headman to report the same inJormation again 
to the police— Rcmpa/. 8 O.L.J. 590, 23 Cr.L.J 162. 65 I.C. 626; 53 Bom. 184 

101, Persons bound : — ViUage headman m Madras means a Village Munsiff 
or Village Magistrate— 5i7iiar Chetti, 32 Mad. 258. In sending his report under this 
section the Village Mun^ is not acting in his capacity as Magistrate, being there 
called specifically a Village Headman, nor is he a public servant removable only by or 
nith the sanction of a Local Government — Pregada Balangu v. Ktosutu Kotayya, 
AI.R. 1937 Mad. 578, 45 M.L.W. 697. 1937 M1V.N. 638, 1937 MCr.C. 188, 170 I.C. 
481, 38 Cr.LJ. 950. A Zaildar is not a village headman within the meaning of this 
section — Hari Stngh, 25 P.R. 1894; Shah Mohammad, 19 P.R. 1886. Every mukkaddan 
and Kolwar in C P is bound to give information under this section because they have 
to perform the duties of a village headman — Maniharstngh, 7 N.L R. 101, 12 Cr.L.J. 441. 

The owner or occupier of a house in a village is not the 'owner or occupier of 
land'. The duty of giving information under this section is cast upon the owner or 
occupier of land, and not of a house. Where there are houses, it is expected that the 
place would be populous, and the Police would somehow get the information. But 
in cases of land in the mofussil there are not always enough policemen available in the 
locality. Hence, it is necessary that the owner or occupier of the land sliould give such 
Information to them— I/ iVm Saiua, 53 Bom 184, 30 Bom.LR 1570, 30 CrLJ. 172, 
A.I R. 1929 Bom. 12; Aekutha, 12 Mad 92 Residence m a dwelling house belonging 
to another is not occupation of land— /« re Mudhoo Soodun, 23 WR. 60 For the 
meaning of the word 'land' reference may be made to the case of Hoisenx Abdul 
Rekmen £. Co. v. Lakhml Chan, 49 Bom 40 (55). 

Oiener and agent :—‘The liability of the resident agent arises when the owner is 
not resident and has no personal knowledge of the fact to be reported ^Vhe^e the 
owner has such knowledge, the liability certainly attaches to the owner (and not to 
Ihe agent)— A/K(f/ioa Saodun, 23 WR 60 Under the present law the agent is liable 
only if he is 'i« charge of the management of the land' 

These words have been added on the motion of Mr. Agnihotri who observed: — 
"The ’word 'agent' should be qualified and made definite in such way that only such 
agents be made liable to gi\c information under sec 45 as may be connected with the 
land or be in charge of the management of the land the occurrence of which is to be 
reported The word ‘agent’ is very comprehensive and vague, for instance there may be 
agents for various purposes; they may be for the collection of land revenue, they may 
be for looking after the cultivation of the land, they may be for the construction of 
buildings on the land or for conducting and defending suits for title of such land and 
so on; the word may apply even to servants And to make such agents liable would 
be to make the term very wide and troublesome; so it is necssary to restnet it only to 
such persons as are in charge of the managenient of the land, and who may be in a 
better position to know about the occurrences on that hnii"~~Legislaltve Assetrtbly 
Debates, January 16. 1923, page 1114. 

A Khaianchi of a Zemindar of a village h not an agent. A dewan may be an 
agent during the absence of his master, but not a dewan who acts only under the orders 
of his resident master — Aehiroj, 4 Cal 603. 

Accused himself The persons bound to give information under this section, espe- 
cially under clause (d) about the occurrence of sudden and unnatural death include 
the offender himself, ie . the person who caused the death. See Note 98 under sec. 4 1 
"'PoTthiciih" It means "within a reasonable time" (Wharton). The word ‘forth- 
with’ must be constructed with reference to the object of the enactment, ^\^^en a 
Kulkami gave information of a susimcious death some 7 or 8 hours aft'^r he was aware 
the Mine, held that the information was not giicn forthwith— irowffn, Ratanlal 
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102. Information: ^The persons cnumeraled in this section arc bound to 

report an injoTwatton and not a mere rumour— Lachnit, 5 P.L.T. 505, 25 Cr.LJ. 972, 
81 IC 620, A.I.R. 1924 Pat. 181. Where the Zemindar heard of the disappearance 
of a man from the \nllage and a rumour that he had been murdered, the omission to 
report such rumour to the police was not an offence — Bhup Stngh, 1900 A.WN. 207. 
But under clause (d) as now amended, the disappearance of a man under suspicious 
circumstances must be reported. 

“Possess”: This word has been substituted for the word ‘obtain’. In 1901 

the Madras Government found that the word ‘obtain' did not cover information obtained 
by personal observabon because the word undoubtedly meant ‘obtain by making 
inquines’. There was therefore some difficulty in making certain that information 
obtained by personal ohser\ation, such as for example the discovery of a corpse on the 
ground, came within the scope of the law. Moreover, the deletion of the word was abso- 
lutely necessary’, because it implied an obligation to seek the information In moving 
the amendment Mr Pantulu observed "The offending portion of the section is that the 
landlord would be called upon to gi\e information which he may possibly obtain but 
which he may not have in his possession. Now if we lake away the word ‘obtain’ and 
substitute the word ‘possess,’ it comes to this that the landlord is bound to give only 
the information which he possesses and not information which he may possibly obtain 
by makmg inquines If any amendment is earned, it will be incumbent upon the 
prosecution to show that the accused had that information in his possession, and not 
merely that he might have obtained it Therefore, I think that if this amendment is 
earned, the sting will be taken out of the section” — Legistative As'>eptbly Debates, 
January 16, 1923, page 1116. See also Lachmi (supra). 

This section does not make it incumbent on the village chowkidar to communicate 
to the officer in charge of the Police Station any rumour of any occurrence prevailing 
in the village It is only an information which he may himself possess that is to be 
communicated to the officer in charge of the Police Station It is noteworthy that the 
amending Act XVIII of 1923 has substituted the word "possess” in place of the w'ord 
"obtain” in section 45, making thereby only such information which the informant 
may possess to his own knowledge fit to be communicated to the officer in charge of 
the Police Station— Zjjc/imi Sing/i v Emp , 25 CrLJ 972 (974), 81 IC. 620, 5 p.LT. 
505, A I R 1924 Pat 691 

103. Clause (b) : — Resoit to or passage through —The bringing of a suspected 
robber under arrest to the village and releasing him there, does not amounf to the 
resorting to or the passage through the village of such robber— A/afiA Daud. 1887 P.R 30 

Prodamed offender —'These words include persons over and above those to whom 
the words in their ordinary sense apply— A'erpot. 1901 AW.N 10. The fact that the 
offeender’s property has been attached and sold under the provisions of sec 88 of this 
Code, does not raise any presumption that he is a proclaimed offender It is on the 
prosecution to prose that the proclamation was made in the manner prescribed by sec. 87 
cf this Codt-Pandya Nayak, 7 Mad 436, 1 Wdr 102 

"nie term proclaimed offender" as used in this section must be taken not m any 
technical sense but in its obvious general meaning If a proclamation has been made 
m respect of an accused person under sec 87, Cr P C , it is sufficient to constitute him 
a proclaimed offender under this sectiwi The fact that the proclamation was not 
made strictly in accoidance with the terms ol sec 87. Cr P C , does rot render such 
pemon a proclaimed offender any the less— Ram Sarup. 39 CrLJ 154 (157). 172 IC- 
530, 1938 ACrC. 1, 1938 OLR 8. 1938 OA. 7. 10 RO 182, 1938 OWN. 7. A.I.R. 
1938 Oudli 80. 

104. Clause (c) : — ^The information to be given to the police under clause (c) 
IS the information of the commission of an offeiiee. An information that a certain jewel 
IS missing is not an information that an ofTence has been committed, and need not be 
communicated to the police — tVmi RedJi, 5 MJ..T. 257, 9 Cr.LJ. 224 This clause 
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speaks of non-bailable offences; if the offence is a bailable one. the persons enumerated 
in this section are not bound to ^ve infonnation of it — Malik Baud, 30 P.R. 1887; 
Sivan Chetli, 32 Mad. 258. 

105. Clause (d) —Occurrence of death The duty imposed by this section 
on a village headman, etc , of giving information as to the occurrence of any sudden or 
unnatural death is intended to apply only when the death takes place at or near the 
village of which he is the headman, owner, ocaiirier etc — Mudhoosoodun, 23 W.R. 60. 

If a body is found in one’s land, the presumption is that the death took place 
there, and the owner is under an obhgation to give information regarding the matter 
— Maluki, 11 Cal. 619. In this case, Mitter, J. (dissenting) was of opinion that there 
could be no such presumption; it could be equally presumed that the death took place 
in another village, and the dead body was thence removed to this village. Under clause 
( d) as now amended, the finding of a corpse must be reported, without reference to the 
question of presumption as to whether the death took place in the same village or in 
another village. 

If a dead body is found in a stream, it is enough to giv'c nse to a presumption that 
the death took place under suspiaous arcumstances, and the person finding it is bound 
to report it under this section-^Aer Muhammad, 20 P.R 1887. When a man fell from 
a tree and died two days afterwards, held that although the death was 'unnatural’ in 
the ordinary sense of the word, still it would not come within the meaning of the word 
'unnatural' as used in sec. 45 (d), so as to require to be reported immediately, unless 
It occurred fairly soon after the cause — Domarstni, 23 Cr.L J 345, 66 I C. 1001, A I.R. 
1922 Nag 87. 

106. Punishment: — For omission to give information under this section, see 
see. 176, I. P, C But omission to give information by persons not enumerated in this 
section is not an offence— BaAediir. 34 P.R. 1882 

False infomation : — A person giving a false information of an offence to a village 
Magistrate who is bound to pass the information on to the higher authorities under this 
section, will be guilty of an offence under sec 211, I. P. C — Sivon Chetti, 32 Mad. 
258 It would be otherwise if the offence complained of is one in regard to which the 
information need not under this section be passed to the higher authorities — Ibid. 

107. Sub'sec. (3) : — Appainlment of ftlloge headman : — An order of a District 
Magistrate disnussing a person from the office of a headman of a village under the rules 
framed under this sub-section, is an executive order and is not subject to revision by the 
High C^rt—Bamma. 29 AIJ. 563, 1907 A.W.N. 16, 5 Cr.L J. 476 

‘IVtlh his OT their consent': — ^These words were added during the Debate in the 
Assembly on the motion of Mr. Rangachanar. "My amendment would remove any 
misconception there may be as to the power of the District Magistrate to appoint persons 
against their will, and it is for this reason that I have inserted this clause that when 
they arc so appointed it should be with their consent. I know that in the case of 
enlisting special police, people without thdr consent are enlisted. This ought not to 
degenerate into such a provision. It must be a voluntary duty to be performed by 
people who are given a certain status’’— Legiitoire Assembly Debates January 
1923. page 1117. 

Bengal rules for the appointment of headmen: — 

(1) In all xillagcs in which Bengal Act VI of 1870 has been introduced, the 
Magistrate of the District may appoint the prindpal member of the Chowkidari Pun- 
cha>at or the collecting member, where there is one, to be village headman. 

(2) In xillages where Bengal Act VI of 1870 has not been introduced, the Magis- 
trate of the Distrirt may appoint the principal resident agent of land-owner, or rent- 
recci\cr. or his representative, or the principal resident cultivator, to be \illage headman. 

(3) In the case of a principal or collecting member of a Chowkidari Puncliayat, 
a cbusc sh-all be added to the appointment under sedion 3 of the Chowkidari Act 
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to the effect that he has also been appointed to be village headman tnder sec. 45 of 
the Cnminal Procedure Code. When a person other than a member of a Chowkidari 
Punchayat is appointed he shall receive a special sanad from the Magistrate 

(4) The Magistrate shall keep a register of all persons who have been appointed 
village headmen, showing their names and father's names and the village for which 
they are responable, and shall take measures to effect mutations in that register from 
time to time when one headman dies and is succeded by another — Calcutta Gazette, 
26-12-1894. 

{N.B . — These rules are in force in the Patna, Dacca, and Orissa Divisions, excepting 
the Khurda sub-division in the Pun District). 


CHAPTER V. 


Of Arrest, Escape and Retaking. 


A. — Arrest Generally. 


46. (1) In making an arrest the police-officer or other 
, , . . person making the same shall actually touch 

or confine the body of the person to be 
arrested, unless there be a submission to the custody by word or 
action. 

(2) If such person forcibly resists the endeavour to arrest 

him, or attempts to evade the arrest, such 
endeavour to police-officer or Other person may use all 
means necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death 
of a person who is not accused of an offence punishable with 
death or with transportation for life. 

108. Warrant; — When a warrant of arrest has been issued, ih-* officer making 

the arrest must have the warrant in his possession j oUierwise the arrest is illegal Emp 

v Amar Nath, 5 All 318. 


109. Arrest: — An arrest is a restraint of the liberty of the person Unless there 
is submission, actual contact is necessary to effect it. IVliere a bailiff met the accused 
in the street, showed his staff, told him he seas under arrest but did not touch him, and 
tlic accused instead of going with him walked away and entered a shop, held that the 
accused was not arrested at all, and could not be convicted of escape from custody— 
Aludomal, 9 SLR. 141, 17 Cr.L.J. 87, 

An arrest by mere oral declaration is insufficient The person roust be arrested 
by actual touch of his body— //armo/iffn/a/, 30 CrLJ 128, 113 I C 288, 11 -N’LJ. 
259, Ind Rul 1929 Nag. 26 An arrest of a person by a duly aulhorired officer is 
accomplished if the officer lawfully touch him; the power of effecting actual captur 
is not essential— 17. Tliice v .1 Kim Fee. AIR 1930 Rang 131, 7 Rang 593, 12 
I C. 137. 

WTicn a person states that he has done certam acts which amount to an offenct 
he accuses himself of committing the offence, and if he makes the statement to a Poke 
Officer, as such, he submits to the custody of the officer within the meaiung of clause ( I 
of this section, and is Uien in the custody of a Police Officer within the meam-ng o 
section 27 of the Evidence Act— 34 CrLJ. 349 (351), 142 IC. 474, !• 
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P.L.T. 82, 12 Pat. 241, A.I.R. 1933 Pat 149, 1933 Cr. C. 404, Ind. Rul. 1933 Pat. 
139 I Jalla, 32 Cr.L.J. 650, 131 I C 93, 32 P.L.R. 347, A.I R 1931 Lah. 278, 1931 
Cr. C. 534, Ind. Ru! 1931 Lah. 365 f Legal Remembrancer v. Laht Mohan, 62 I.C. 
578, 49 Cal. 167, 25 C.W N. 788, 22 Cr.L.J. 562, A.I R. 1922 Cal. 342. 

A man is entitled to know when a Police is arresting him, under what power he is 
acting and if the police slates that he acts under a certain p>ower which the man knows 
he has not got, he is entitled to object to such arrest and to escape from custody when 
he IS arrested — Appasami Mudaliar v. K.-E., 47 Mad. 442 (444), 81 I.C. 51, 46 M.L.J. 
447, 19 ML.W. 504, 34 M.L.T. 95, A.1.R 1924 Mad. 555. 25 Cr.LJ. 563. 

The question whether the officer who effected the arrest ^vas acting within or 
beyond his powers in making the arrests does not affect the question whether the 
accused were guilty or not guilty of the offence wnth which they were charged — 
Ravalu, 26 Mad. 124. IVhere a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code, it will not avail him to say that 
he was brought there illegally from a foreign country — Wheeler, 29 Cr.LJ 1089 
(1090), 112 JC 673, A.J.R. 1928 Sind 161; Vinayak, 10 I C. 956, 35 Bom, 225, 
13 BomL.R 296, 12 CrL.J 356. See also In the matter of Rudolph Stalman, 15 
C.W.N. 1053 (1066), 39 Cal. 164. 14 C.LJ. 375, 12 Cr.LJ. 505, 12 IC. 273. For a 
charge of escaping from lawful custody under sec 225-B, 1, P. C., the legality of the 
arrest must be established by the prosecution— Mudaliar, 47 Mad 442, 

81 IC 51. 46 MLJ. 447. 19 M.L.W 5W, 34 ML.T. 95. AIR. 1924 Mad 555. 
25 CrUJ 563 If a constable m effecting an arrest specifies certain power which proves 
(0 be wanting, resistance to him or escape from his custody constitutes no offence. To 
hold that sec 54, Cr. P C , applies in such cases without any intimation to the accused 
and without any allegation by the constable in his deposition that he proewded under 
the section, would be to nullify several salutary provisions contained in Part B of 
Chapter VI of the Cr. P. Code, relating to the execution of w’arrants of arrest— 
Kartik, 33 CrLJ. 706. 138 I.C 844. 13 P.L.T. 135, AIR. 1932 Pat. 171, 1932 Cr.C. 
347, Ind. Rul 1932 Pat 190, where Kishun. 98 I.C. 254, 8 P L T. 237. 5 Pat. 533, 
A.I.R. 1926 Pat 424. 27 Cr.L.J. 1310 and K.-E. v Bhola Bhagat, 72 IC 375, 4 
PLT 521, 2 Pat 379, 24 Cr.LJ. 375, 1 Pat.L.R. 248 (Cr), were distinguished. 
See also A/enji Lai, 48 I C. 349? Ra}a Mia v. Emp , 44 C W.N. 502 and Note 113A. ' 

110. “All means”;— violence .—The means employed to stop the 
fugitive should be such as an ordinary prudent man would make use of, who had no 
intention of doing any senous injury The wounding of a fugutive thief by a Chotokidar 
m order to effect his arrest, where there was no other means of capturing the thief, 
was held to be justifiable under the circumstances— Pra/afr Chowkidar, 2 W.R. 9. Under 
clause (3) of this section, an Excise officer pursuing an opium-smuggler has no right to 
fire at him j where he so fired, and the accused cut the Excise officer on his thigh with 
a sword, but did not cause a ses’ere wound, held that the act of the officer in firing at 
the accused was illegal, and the latter e.xercised his right of private defence in wounding 
the officer with his sword— V|fl Ran. 21 Cr.L.J 97, 54 I C 577 (Bur.). 

Effect of non>compIiance with Cfi. V.; — There is no warrant for holding 
that c\-cr^- tnal. which is preceded b>' a Police in\iesligation, which has failed to «)mply 
with Ch. V, of the Cr. P. C, in its entirety, is thereby void—Joseph v Emp 26 
CrLJ. 492 (497), 85 IC. 236, 3 Bur.L.J. 265, A.I.R. 1925 Rang. 122. 3 Rang. 11. 

Punishment for resistance to arrest— see secs 224, 225, 225B, I. P. C. 

47. If any person acting under ,-i warrant of arrest, or any 
Search of place entered policc-oiriccr havinff amhority to arrest has 
by ««iEht lo by reason to hclievc that the person to be 
arrested has entered into, or is within, any ' 
lilace, the iicrson residing in, or being in cliarge of, such place, 
sliall, on demand of such ircrson acting as aforesai.l nr ...rh 
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police-ofSccr, allow him free ingress^ thereto, and afford all 
reasonable facilities for a search therein. 

Ill Scope! ^This section is not intended to rcstticl the po’sets of the Police 

to enter the place to be searched. On the conltan*. it is a provision compelling house- 
holders to afford the police laciUlies in carrying out their duUes ; and the next section 
pro\ndes that if difhculiies are placed in the scay of a Police officer, he may use force 
to obtain ingress — Romesh Chandra, 41 Cal. 350 (376), 18 C.\Y.N, 496, 15 Cr.LJ. 385. 

Demand; JYo precise words are needed, it is enough to give notice that entry 

IS sought under proper authority. Russell on Crimes, p. 745. 


48. If ingress to such place cannot be obtained under 
section 47, it shall be lawful, in any' case 
Procedure where in- for a person acting under a warrant and in 
gress not obtaimbit. which a warrant may issue but 

cannot be obtained without affording the person to be arrested 
an opportunity of escape, for a police-officer to enter such place 
and search therein, and in order to effect an entrance into such 
place, to break open any outer or inner door or window of any 
house or place, whether that of the person to be arrested or of 
any other person, if after notification of his authority and 
purpose, and demand of admittance duly made, he cannot other- 
wise obtain admittance: 

Provided that, if any such place is an apartment in the actual 
Breaking open occupancy of a woman (not being the person 
ranana, ® , to be arrested) who, according to custom, 

does not appear in public, such person, or 
police-officer shall, before entering such apartment, give notice 
to such woman that she is at liberty to withdraw and shall afford 
her every reasonable facility for withdrawing and may then 
break open the apartment and enter it. 

112. A Police-officer entering into a building lor the purpose of arresting suspected 
persons wiff not be liable for trespass— v. Brojendra Kishort. 36 Cal. 433. 


49. Any police-officer or other person authorised to make 
Power to break open arrest may break open any outer and 
JSS.sS’oI iSS. i"™'' or 'Vindow of any house or place 
- m order to liberate himself or any other 
person who, having lawfully entered for the purpose of makine- 
an arrest, is detained therein. ^ 


„ so. The person arrested shall not be 

tra\S! subjected to more restraint than is neces- 

sary to prevent his escape. 

For punishment lor unnecessary rcstrauit, see sec. 220, I P C. 

51 . Whenever a person is arrested by a police-officer under 
.nested a warrant which does not provide for the 
taking: of bail, or under a warrant which 


Search 

persons. 
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provides for the taking of bail but 
furnish bail, and _ 

whenever a person is arrested^ 
private person under a warrant, and i 
to bail, or is unable to furnish bail, 
the officer making the arrest or, wl 
a private person, the police-officer to \\ 
person arrested, may search such person, . 
all articles, other than necessary wearii 
him. 

Under sec 51, Cr. P. Code the police have the powc 
Considering that a police-officer has the power to arrest 
necessary that the purpose of the search should always be 
such as, an incriminating article. The provision is that th 
custody all articles and seize offensive weapons found upo 
This does not mean that he is to shut his eyes to other thi 
take note of anything worthy of attention, such as marks o 
a witness he may depose to such marks. There is a special 
women : section 52. These provisions are made in the interet 
and they are not dependent on the consent of arrested person 
really done something wrong, consents to his person being searcl 
the police to get, what often would be, the best evidence in the t 
of search were to be read as subject to the prisoner’s consent, ^ . 
be shut out, Nevertheless, the examination of an arrested per 
doctor, not for the benefit of the prisoner’s health, but simply by w. 

1 % not provided for by the Code, and in such a case, the doctor n 
prisoner without his consent It would be a rule of caution to 
noted in the medical report, so that the dortor would be in a positioi 
consent if called upon to do— Bhondar, 54 CLJ. 499 (504), 35 
I C, 1053, A.I.R, 1931 Cal. 601, 1931 Cr.C. 753. This case is not 
the proposition that unless the fact that consent has been obtained 
writing, it is to be held that no consent was, in fact, obtained Oral i 
point is sufficient— WowKnian v. King Emptror. 36 C.W.N. 1152 (1155), 
A.I.R. 1932 Cal 723, 60 Cal. 179. 


52. Whenever it is necessary to cause a worn 
Mode of searching Searched, the search shall be mad 

v!omtn. Other woman, with strict regard to 

53. The officer or other person making any arres 
this Code may take from the person a 
any offensive weapons which he has 
his person, and shall deliver all weapt 

taken to the Court or officer before ’which or whom the offic 
person making the arrest is required by this Code to produci 
person arrested. 

B. — Arrest without Wancint. 


Power to seize offen- 
sive weapons. 


men police may (^) police-officer may, witho 

snest wnhout warrant. an order from a Magistrate and without 
warrant, arrest — 
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first, any person who has been concerned in any cognizable 
offence or against whom a reasonable complaint has 
been made, or credible information has been received, 
or reasonable suspicion exists of his having been so 
concerned; 

secondly, any person having in his possession without law- 
ful excuse, the burden of proving which excuse shall 
lie on such person, any implement of house-breaking; 

thirdly, any person who has been proclaimed as an offender 
either under this Code or by order of the Provincial 
Government; 

fourthly, any person in whose possession anything is found 
which may reasonably be suspected to be stolen 
property, and who may reasonably be suspected of 
having committed an offence with reference to such 
thing; 

fifthly, any person who obstructs a police-officer while in the 
execution of his duty, or who has escaped, or attempts 
to escape, from lawful custody; 

sixthly, any person reasonably suspected of being a deserter 
from Her Majesty’s Army, Navy or Force; * * * 

seventhly, any person who has l>ecn concerned in, or against 
whom a reasonable complaint has been made or credible 
information has been received or a reasonable suspicion 
exists of his having been concerned in, any act com- 
mitted at any place out of British India, which, if com- 
mitted in British India, would have been punishable as 
an offence, and for which he is, under any law relating 
to extradition or under the Fugitive Offenders Act, 
1881, or otherwise, liable to be apprehended or detained 
in custody in British India: 

eighthly, any released convict committing a breach of any 
rule made under section 565. sub-section (3) : and 

ninthly, any person for zvhose arrest a requisition has been 
received .from another police-officer, provided that the 
requisition specifies the person to be arrested and the 
offence or other cause for which the arrest is to be 
made, and it appears therefrom that the person might 
lawfully be arrested without a xvarranf by the officer 
who issued the requisition. 

(2) This section applies also to the police in the town of 
Calcutta. 

Chanse: — In the fourth clau«e the \rord 'and' has been sub-tiiuted for the 
^eord 'or* and the ninth clause has been newly added, by section 10 of the Cr P C, 
Amendment Act, XVIII of lfl23 For reasons, see below. 

In the sixth clau^ the words "or Air Force" hasT been added by the Repealing 
and Amending .^ct, 1P27 tX of 1P27) : and tlie rrord5^j|j^ belonging to Her Majesty* 

Cn. 8 
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Indian Marine Service and being legally absent from that service" have been omitted 
by the Amending Act, 1934 (Act XXXV of 1934). 

In the third clause the ^ords "Provincial Government” have been substituted for 
the words "Local Government” by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

113. Scope; — ^This section does not give an unqualified pow’cr in all cases to 
any police-officer to arrest, without an authorisation in writing, a person concerned in 
a cognizable offence. The provisions of tlus section are limited by tliose of sec. 56, 
Cr. P. Code. When a pohce-officer is acting on his own initiative, or independently in 
the course of his duty, he can arrest without complying with the formalities mentioned 
in sec. 56. But where a subordinate police-officer is not acting independently, but is 
merely deputed by a superior officer to arrest some one concerned in a cognizable 
offence, a further formality is prescribed in sec. 56, presumably, to prevent abuse of the 
powers of the police, or to allow the person arrested to know the reason for his arrest 
and the office of the person arresting him — Mohammad Ismail, A I.R. 1936 Rang. 119, 
13 Rang. 754, 37 CrL.J. 462, 161 I.C. 459, 1936 Cr.C. 194. See Note 113A 

This section gives very wide powers to the police and ought to be rigorously 
construed— SaiHdino, AI.R 1934 Sind 197 (199). 36 Cr.LJ. 332, 152 I.C 361, 28 
S.L.R. 205, 1934 Cr.C. 1407 

The object of the Code is to give the widest powers to the police in cognizable 
cases and the only limitation is the necessary requirement of reasonability and credibility 
to prevent the misuse of the powers. The Legislature could have confined the power 
to officers m charge of a police station as is done m section 55, where matters are 
dealt with which are not offences but has not thought fit to do so. The suggestion 
that a police-officer who suspects a roan of having committed a cognizable offence 
may arrest but that he may not arrest when a ivanant has been issued,, has nothing 
tn the language of the section to support it and would enable a man wanted by the 
police on a charge of murder, for instance, to defy every police-officer except the one 
who held the warrant— Mudali, 40 Mad. 1(K8 (ICQO), 18 CrLJ. 709. 

1J3A. Any Police-Officer; — Village Chowkidars are not Police-officers withm 
the meaning of this section— Kcfai v. Kalu, 27 Cal. 366, 4 C.W.N 252 j Kolu, 3 
All 60? Bolai, 35 Cal. 361j Puma Chandra v. Emp, 41 Cal 17 (19); Bhagwan, AIR 
1929 'All 933, 52 All 203, 120 I C 205, 31 Cr.L.J. 12. 1929 Cr.C 663, 1930 ALJ. 242 

The words 'any police-officer' show that where a warrant has been issued for the 
arrest of certain culprits on a charge of cognizable offence, any police-officer, even though 
he is not entrusted with the oiecution of such warrant and has not got the warrant 
with him, will be justified under this section in making the arrest — Patna Mudalt, 40 
Mad. 1028, 18 Cr.L J. 709 

The issue of a wnlten order under sec. 56, Cr P. Code does not limit the power of 
a Police-officer conferred by this section — ivtsAuM, 5 Pat. 533, 27 CrL.J. 1310, 98 I.C. 
2.34, 8 P.LT. 237, A.I.R. 1926 Pat 421 *1116 Rangoon High Court took a different 

view in Mohamed Ismatl v. EmP, 37 CrLJ. 462. 161 IC 459, A.I R. 1936 Rang 
119, 1936 Cr.C. 194, 13 Rang. 754. 8 R.Rang. 480 It has been held that sec 54, 
Cr. P. C., does not give an unqualified power in all cases to any Police-officer to 
arrest without an authorisation in writing a person concerned in a cognizable offence. 
No doubt any officer to whom information of a cognizable offence has been given, or 
in whose view s-jch an offence has been committed, or who has reasonable ground 
t« suspect a person of such an offence can effect an arrest without a warrant from a 
Magistrate or any other authorisation from a superior officer, provided that the officer 
is acting on jus own initiative, or independently in the course of his duty. But where 
a Su^rdinale Police-Officer is not acting independently, but is merely deputed by a 
superior officer to arrest some one concerned in a cognizable offence, a further formality' 
ia preaenbed, presumably, to prevent abuse ol the powc'rs ot the police, or to allow 
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Uie person arrested to know the reason for his arrest and the office of the person 
arresting him. The provisions of sec. 54, Cr. P. C, are limited by those .of sec. 56, 
Cr. P. C. The Sind Judicial Comitusaoner’s Court preferred the view of the Patna 
High Court. It has laid down that sec. 56, Cr. P. C., applies to cases where a police- 
officer is acting not on his own information but on the order of his superior, but 
where facts exist which do attract the application of sec. 54, Cr. P. C., itself, there 

appears no reason why a police-officer should not act under that section even if the 

formalities required by sec. 56, Cr. P- C, arc not complied with — Achar Bilawal v 
Etnp, A.I.R. 1937 Sind 308 ( 309), 172 I C 149 The Bombay High Court also 
followed the view of tlie Patna High Court m preference to the view of the Rangoon 
High Court in Keshavlal Hhalal, 38 BomLR 971, 166 I.C. 632, A.I.R. 1937 Bom. 
56, I L R. 1937 Bom 127, 38 Cr L J. 267, 9 R.B 249, where Cham Chandra, 44 Cal 
76, 37 IC 57, AIR. 1917 Cal. 253, 18 Cr.LJ 73, 20 C.W.N. 1233 and Sanlabir 

Lama v. Emp, 62 Cal 399, 155 IC 537. A.I.R. 1935 Cal. 122, 1935 Cr.C. 156, 36 

Cr.L.J 794, 39 C \V.N 285, 7 R C 528, were explained and distinguished In a 
very recent case the Patna High Court affirmed its views expressed above — Jioo Mian 
V. Emp. 39 CrL.J 563, 175 I.C 335. 16 Pat. 763, 1938 PWN. 216, 19 Fat.L.T 247, 
4 BR 584, 10 RP. 623, A.IR. 1938 Pat. 229, where Keshavlal Hiralal, supra was 
relied on and Kartik Chandra Maity v- King-Emp , 13 P L T. 135, 138 I C 844, A.I.R. 
1932 Pat. 171, 1932 CrC 347, 33 CrLj 706. Ind Rul 1932 Pat 190, was distinguished. 
The Nagpur High Court, however, followed the view of the Rangoon High Court — 
Marott V. Emp, A.I.R. 1939 Nag 95 ( 97), 1939 NLJ 101. There is no direct 
deds'on of the Calcutta High Court on this point; but see Ra/j ^^ia v Emp , 44 
C.W.N. 502 (504) See also Appasamt Mudaliar, quoted m Note 109 

IVhere a complaint has been made against any person in raspect of a cognizable 
offence, any Police-officer may arrest him without warrant even though the Police-officer 
be not in his uniform — Maliadeo, 21 AL.J. 791, 25 CrLJ 652 

114. Power of arrest: — The words "may arrest" show that the power of 
arrest is discretionary A Police-officer is not always bound to arrest for cognizable 
offences. If an information of such an offence is brought to him, he ought, if there be 
circumstances m the case which lead him to suspect the information, to refrain from 
arresting persons of respectable position and to leave the complainant to go to a 
Magistrate and convince him that the information ju$ti6es<the serious step of the issue 
of a warrant of arrest — Irappa, Ratanlal 795 ( 797) The powers under this section 
must be cautiously used TIus section gives wide powers to a Police-officer to make 
an arrest without an order from the Magistrate and without warrant only in certain 
circumstances limited by the provisions contained in this section, and it is necessaiy in 
cverassng such large poaers to be cai/Uoas and CTfVt«n^«ct — CAaru C/'andra, 4i Caf. 
76, 20 CWN 1233, 18 CrLj 73. 37 I C 57, AIR 1917 Cal 233 

Poncr to detain ■ — Authority given to arrest under this section implies authority 
to detain— Romc/ifliidra, Ratanlal 220 But when certain persons were anestfd under 
section 51, Cr. P. Code on suspioon of having been concerned in a dacoity, and after- 
wards the investigating police-officer reportPd to the Magistrate that there was no 
sufficient evidence upon whidi to charge those persons with participation in the dacoity, 
the Magistrate ought to discharge those persons and ought not to detain them in order 
that the police might institute proceeding under sec. 110 If the police bdievc that those 

persons were habitual thieves or robbers, lhe>' ought to re-arrest them under section 55 

Rahu. 43 All. 186, 18 A.LJ. 1114. 

In no case other than those premded by sections 51, 55 and 57, Ci. P. Code can 
a Police-officer arrest a person without warrant The law being jcalo-js of the Lberty 
of Uie subject has set wholesome bounds to the power of police to arrest without a 
warrant. The Cr. P. Code being a complete code defining the powers of the police 
with regard to arrest, it is not open to a Court to travel outside the Code for ffncLng 
powers cither for the police or for private persons to interfere with the liberty of the 
subject-GoM. 46 Mad. 605 (625), 44 KLLJ. 655, A.1.R, 1923 Mad. 523. 
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115. Punishment: — A Po!iceK>{Bcer arTOting a person unjustifiably or other- 
wise than pn a reasonable ground is guilty of an offence under sec 220, I. P. Code. 

A person causing obstruction to a Police-officer making an arrest under this section, 
is guilty of an offence under sec. 225, 1. P. C. — Ralna Mtidali, 40 Mad. 1028, 18 Cr.L J. 
709 ; Gopal Smglt, 36 All 6. 

116. First Clause — Reasonable complaint or suspicion, credible ' 
information:— This clause does not apjffy to a case of non-cognizable offence— 
Raghuni, 37 Cr.L.J. 318, 160 I.C 604, 17 P.UT. 81, AI.R. 1936 Pat. 249, 1936 Cr.C. 
273. 

What is a reasonable complaint or su^idon must depend on the circumstances 
of each particular case, but It must be at least founded on some definite fact tending 
to throw suspicion on the person arrested, and not a mere vagus surmise or information 
Still less have the police any power to arrest persons, as they sometimes appear to do, 
merely on the chance of something being hereafter proved against tliem — Behary, 7 
W.R. 3 (5), 

A general definition of what constitutes teasombUtiefs in a complaint or suspicion 
and credibility of information cannot be given Both must depend upon the existence 
of tangible legal evidence within the cognizance of the Police-officer, and he must judge 
whether the evidence is sufficient to establish the reasonableness and credibility of the 
charge, information or suspicion— Reg. and Ord , N. W. P, Sec. 10, para 365 (8) j 
Bhawoo V. A/Mf;i, 12 Bom 377. The nords 'aedible' and ‘reasonable’ must have reference 
to the mmd of the person receiving the inforroation and such information must afford 
sufficient materials for the exercise of an independent judgment at the time of making 
the arrest— ^2 Cal. 319. 29 CW.N. 98. 26 Cr.L.J. 625. 

If a Magistrate after taking the statement of Uie complainant respecting an offence 
under section 406, I. P. Code, issues a warrant for tlie arrest of the accused, there is 
a ‘reasonable complaint’ of the accused being concerned m a cognuable offence ; conse- 
quently a constable uho arrests the accused without a warrant is justified in doing so 
under this scction-Afay Muhammad. 22 CrL.J. 758, A.I R 1922 All 457, 21 ALJ 
791, 64 I C. 278. If a warrant of arrest is issued against the accused on a charge of 
a cognizable offence by the Police of any other province, it amounts to a credible 
information that the accused has committed a cognizable offence— Co/>af SrngA, 36 All. 6, 

11 A, LJ. 957. 

Where a complaint of a cogmzable offence was made to the Magistrate who recorded 
it under section 200 and directed the police to make investigation and send a report, 
and the police after making the investigation arrested three persons, it was held that 
the complaint recorded under sec. 200 was a credible information upon which the police 
were entitled to arrest under this section, even though the Magistrate had not issued 
process against the accused— B/iefa Bhagal, 2 Pat. 379, 4 PL.T 521, 24 CrL.J. 375. 
The police can make an anest under this section on a complaint of a cognizable offence 
made before them, without a warrant and even when they are not in uniform- A/aftai/eo, 

21 A.L.J. 791, 25 Cr.LJ 652, 81 I.C. 140, A.I R 1924 All 201. 

117. Fourth Clause;— A formal complaint need not be made in order to 
authorise a police-officer to arrest under this clause any person found with stolen property 
— Gou'ice 8 WR. 28. 

The possession of stolen property must be recent and c.xc]uave — Ibid. 

The word 'and' has been substituted for ‘or’. Under the old law as it stood before 
1923, a police-officer could arrest any person in whose possession anything was found 
which might reasonably be suspected to be strfen property, even though lie might come 
in possession of that properly innocently. *1116 effect of the amendment is that the mere 
possession of stolen property will not empower a police-officer to arrest the person in 
pos.sess*on of it but the person roust also be reasonably suspected of ha\ing committed 
an offence m respect of the thing. See the Legtslalive AssvmUy Debates. 16th Januan’. 
1923, page 1151. 
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117A. Fifth Clause — Obstruction to Police-Officer: — ^\’he^e a police 
constable, after questioning a person carn’ing bundles of cloth under his arms (suspect- 
ing the cloth to be stolen) and receiving unsatisfactory replies, took ho’d of the pieces 
cf doth in order to inspect them, but the latter refused to allow the officer to inspect 
the cloth and scuffled ^vlth him, after which the police-officer antsted him, held that 
the person was legally arrested under the fiftli clause of this section, for obstructing 
a police-officer while acting in the execution of his duty — Bhoicoo v. 12 Bom 377. 

118. Seventh Clause: — OBtnee committed out of Butish Irtdta : — By virtue 
of this dause the ruling in 19 Bom. 72, is no longer good law. This clause authorises 
the pohee in British India to arrest without warrant a British subject committing out- 
ade Bnbsh India any of the offences enumerated in the first Schedule of the Extradition 
Act — Huseinally, 7 BomLR 463, 2 CrLJ. 439. An arrest m British India by a police 
cf the Native State of a person suspected to have committed an offence in the Native 
State is illegal— Deii. 29 All 377. 

The wording of this clause indicates that the arresting Police-officer has to exercise 
his own judgment and form his own opinion as to whether he should or should not 
act, and to enable him to do so he must have the necessary facts before him. A bare 
assertion of the commission of an oUence does not amount to a reasonable suspicion or a 
credible information, on the basis of which an arrest can be made under this clause. If 
there is a credible information of the issue of a warrant by the Foreign State, that would 
justify an action under this section— S mW/i, 52 Cal 319, 29 CWN. 98, 40 CLJ. 
489, 26 Cr.L J 625, AIR 1925 Cal. 278. The expression “liable to be apprehended”, 
etc , contemplates cases in which there is a present liability of apprehension or detention 
in custody in British India under, the laws of extradition or the Fugitive Ollendera 
Act, or any other law, and not cases m whidi there may be liability in future for 
apprehension or detention The issue of some sort of process under the law would 
create such a liability, though the process may not have arrived and is not axmlable 
for execution— I6id See also Emp v Kalu, 34 CrLJ €79. 144 I.C 67, A I.R. 1933 
Lah. 159, 1933 CrC. 301, Ind. Rul. 1933 Lah. 402; Haramohan Pa'natk v. Emp., 
40 CrLJ. 500 ( 505), 1938 PWN 869, 180 IC 787, AIR 1939 Pat 129, 19 P.L.T. 
909, 18 Pat. 121. What is reasonable complaint or suspicion depends on the cir- 
cumstances of each case but it must be founded on some definite fact cr some tangible 
proof which is sufficient to establish m the mmd of a reasonable Pcitce-Officer, the 
reasonableness or credibility of the charge, information or suspicion. To justify an 
arrest under this clause there must be in existence, as a fact, as opposed to any 
belief which may be entertained by any person, a warrant which has been issued under 
the Extradition Act. Where the only information which the Police had was the 
warrant issued by the District Magistrate of a Native State, such can hardly be 
said to be a reasonable complaint or to amount to credible information or to create 
reasonable suspicion — Haramohan Palnaik v Emp , supra. 

A Magistrate has power to grant bail to an accused who has been arrested in 
pursuance of this clause, and whom the Magistrate has been asked to main in custody 
by the Distnet Magistrate of a Native State — In re Sriram Shambhuda}aJ, 26 Bom-L R. 
981, 26 Cr.L.J. 918 (949), A I R 1925 Bom 104. 

Credible information includes any information which, in the judgment of the officer 
to whom it is given, appears entitled to credit in the particular instance and which 
he believes, and it need not be sworn information— Noic, 7 P.R. 1ES2 (Cr.) ; Debi, 
30 CrLJ. 625, 116 I C. 455, A.I.R. 1929 Lah. 720. Ind. Rul. 1929 Lah. 519. There 
is nothing in this section to sugge«l that the arresting police-officer is to be the final 
judge of what is reasonable or credible — PramSa v. Hopkyns, AIR. 1932 Cal. 470 
(473), 36 CWN. 659, 1932 CrC. 460. 138 IC 353. 33 Cr.LJ 6(«, 59 Cat 1440. 
The "reasonable suspicion” and the "credible information” referred to in this section 
must relate to definite averments which the Police-officer must conader for himself 
before he acts under this section. The authority which the section confers is personal 
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and -the responsibility is personal also — Saintltno, 36 Cri.J. 332, 152 I.C. 361, A.I.R. 
1934 Sind 197, 28 SLR. 205, 1934 Cr.C. 1407. 

Section 23 of the Extradition Act (XV of 1903) refers to the case of persons 
arrested under this clause, that is to say, when a person has been arrested not only 
■without warrant but also without an order from a Magistrate. ^ This section is intended 
to cover those cases where the Police-officer acts on his, own responsibility, that is to say, 
on suspicion or information as based on facta which the Police-officer conadered for 
himself. On the other hand, where the arrest is made in pursuance of an order of a 
Magistrate, it is the order whidr must detemune the legality or otherwise of the arrest 
Santbii, 36 Cr.L.J. 791, 155 I.C 537, A.IR. 1935 Cal 122, 39 C.W.N. 285. 1932 
Cr.C. 156, 62 Cal 399 See also Chant Chandra. 44 Cal. 76, 20 C.W.N. 1233, 18 
Cr.L.J. 73..37 I.C. 57, A.I R. 1917 CaL 253 

119. Ninth Clause: — The first two lines of this clause have been added on 
the recommendation of the Select Committee in 1916, and the latter portion on the 
recommendation of the Joint Committee in 1922. As regards the first two lines the 
Select Committee of 1916 observed : "The Committee are of opinion that an amend- 
ment is required in section 54 to meet the case of a requisition from a police-officer to 
arrest a man at a distance. We think it is clear that there should be power for an 
investigating officer to require by telegram the arrest of a person who may, perhaps, 
have absconded from the place where the investigation was taking place. We, therefore, 
propose to add a clause at the end of section 54 ” As regards the rest of the clause 
the Joint Committee (1922) added : "We agree with those critics who desire that some 
safeguard should be provided and we have therefore proposed to lay dow-n that.^he 
requisition should reveal the offence or other cause for which the arrest is to be made, 
so that the arresting officer can satisfy himself that the arrest could lawfully have been 
made without wanant by the officer issuing the requisition." 

Before the ninth clause was added. U was held that the 'reasonable suspicion* 
and ‘credible information’ in this section must be based upon definite facts which 
the Police-officer had to consider for himself before he could act under this section 
He could not delegate his disaetlon or take shelter under another pe:son‘s belief or 
judgment. Thus, where a Police-officer arrested the accused on receipt of a letter written 
by an Inspector of Police in which it was staled that the accused committed offences 
under secs. 409 and 420, I, P. C, and it appeared that the officer effecting the arrest 
relied solely on the aforesaid letter and had no personal knowledge of the facts of the 
case, it was held that the arrest of the accused was not proper— C/iorw Chandra, 
supra This ruling is no longer correct m view of this new clause. In cases, however, 
where clause firstly applies the responsibility is that of the arresting officer himself and 
the principle laid down in 44 Cal 76 case still holds good. The new clause does not 
affect the provisions of clause seventhly— SHfrodA, 29 CWN 98 (103 ) 52 Cal 318 
40 CLJ. 489, 26 Cr.L.J 625. 


120. Arrest without warrant under Special Acts;— See Madras Act 
VII of 1864, Sec. 24 i Madras Act I of 1887. Sec. 4 ; Arms Act (Xl of 1878), Sec 12 • 
Indian Gambling Act (III of 1867), Sec 13; Railways Act (IX of 1890), Sec 132; 
Cantonments Act (Act II of 1924), Sec. 250; Criminal Tribes Act (Act VI of 1924) 
Sees 21. 22. 25 ; Emigration Act (XXI of 1883), Sec. 12 ; Indian Explosives Act flV of 
1884). Sec. 13 ; Forest Act (Act VII of 1878), Sec 63 ; European Vagrancy Act (Act 
IX of 1874), Sec, 19; Assam Labour and Emigration Act (VI of lOQl) Sec 195* 
Bengal Excise Aet (Vtl ot 1878), Secs. 40 and 41 , Bengal Cruelty 'to Animals Act 
(Bengal Art I of 1920) , Sec. 26 ; Punjab Municipal Act (XX ol 189] ) Secs IS SS 
Bombay Gambling Art (IV ol 1887), Sec. I2A s Rangon Tramways Art ('xxll o 
1883). Sec. 19. ’ ' 

Arrcjl mihoul jurirdrelron The question rahether the ofTtcer nho e/Ierted the 
arrests «as arting nitbiu or beyond his porters in making arrests, does not affert the 
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. ^ , . . 55. (1) Any officer in charge of a 

habitual robbers, etc. poIicc-station may, m like manner, arrest or 
cause ‘to be arrested — 

(a) any person found taking precautions to conceal his 
presence within the limits of such station under 
circumstances which afford reason to believe that 
he is taking such precautions with a view to com- 
mitting a cognizable offence ; or 
(?)) any person within the limits of such station who has 
no ostensible means of subsistence, or who cannot 
give a satisfactorj’ account of himself; or 
(c) any person who is by repute an habitual robber, 
house-breaker or thief, or an habitual receiver of 
stolen property knowing it to be stolen, or who by 
repute habitually commits extortion or in order to 
the committing of extortion habitually puts or 
attempts to put persons in fear of injury. 

(2) This section applies also to the police in the town of 
Calcutta. 

121. Object of section: — powers with which officers in charge of police 
stations have been armed under the G>de for the purpose of restraining bad characters 
are exceptional powers. They provide very strong remedies and should never be put 
In force without the greatest deliberation, and except upon convincing evidence. This 
section was intended for the suppression of habitual bad characters whom an oHicer in 
charge of a Police station suddenly finds within his junsdiction or about whom he 
has good cause to fear that they will commit serious harm, before there is time to apply 
to the nearest Magistrate empowered to deal with the case under see l\2—Doulal Si«g, 
14 All. 45. 

122. Illegal arrest:~A person against whom proceedings under Chapter VIII 
were held by the High Court to be illegal, was re-arrested under this section within the 
Court precincts after giving him ostensible release, and proceedings against him under 
Chapter VII were renewed It was held that the re-arrest was illegal and an unlawful 
exercise of authority, as it was an attempt in another way to do what had been declared 
by the High Court to be illegal — Amir Khan, 1883 A.WN. 223 Similarly, where the 
Sessions Judge had passed orders for the immediate release of an accused person who 
had been prosecuted for dacolty, the action of a Police officer or a Magistrate m re- 
arresting him under this section and subsequently t^ing proceedings against him is a 
grave irregularity and wholly without junsdiction — Afai^u, 41 All 483, 17 AL.J. 458, 
?0 Cr.LJ. 381. 

In order to justify an arrest under clause (c) of this section the piosecution shall 
have to prove that the man was reputed to be a habitual robber or house-breaker, etc.;, 
it is illegal to anest a person merely on the ground that the police had reason to suspect 
that he was concerned in several offences— AP/>ojami. 47 Mad. 442 (445), 46 MI.J. 447, 
25 Cr.LJ. 563. 

123. Section applies to Calcutta Police: — ^This section is expressly made 
applicable to the Police of Calcutta. Therefore, an officer in charge of a Police-station 
in Calcutta may arrest a person, although there is no declaration by Co\emment declar- 
ing a thana or police-station in Calcutta to be a police-station within the meaning of 
this Code— .Afadftn Dhobi, 31 Cal 557. 
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124. Bail:— the Police airest under this section, they are bound to gh'e 
the person arrested the option ol bail, and the bond should not be eycessive, but in 
accordance with the position in life occuiried by the person arrested— Smgk, 14 
All 45 But there is no indication in sec. 55, Cr. P. Code that the police are bound, 
after arrest, to inform the persons arrested that they are entitled to be released on bail. 
Nor is it clear that the police are bound to release them on bail any more than persons 
who had been arrested under sec 54, Cr. P. Code — Supdf. & Rem. of Legal Affohs, 
Bengal v. /a/iir Alt, 63 Cal. 189, 37 Cr.L.J. 1070, 164 I.C. 1007. 

125. Clause (a): — ffabiluat gambler:— Only the persons enumerated here can 
be arrested under this section. Persons who are suspected of earning their livelihood 
by unlawful gambling are not liable to arrest by the Police. The proper course is to 
proceed under sec. 112 of the Code — Kyava Dun, 3 L.B.R. 9f, 3 Cr.L,J. 20. 

For the meaning of the word ’believe* see Rango, 6 Bom 402; Su-a] Prasad, 118 
IC 759. 9 O.W.N. 208, AIR. 1929 Oudh 213, 30 Cr.L.J. 969; Gaya, 32 Cr.L J. 1184, 
134 I C 401, 8 0 1V.N 517, Ind Rul. 1931 Oudh 353, where it is laid down that the 
word 'believe’ is much stronger than the word ‘suspect’ and involves the necessity of 
showing that the circumstances were such that a reasonable man must hav’e been fully 
convinced in his mind. These decisions were in connection with sec 411, I. P. C. See 
also 1913 MWJ4. 695 For the meaning of the word ‘habitual’ in clause (3) see 
BkubanesuiOT, 6 Pat. 1 (7) quoted under sec 110, Cr P. Code. 

126. Sections 55 and 110: — ^Thls section is independent of Chapter VIII 
of this Code, although proceedings under that Chapter might follow on arrest under this 
section as a natural sequence A pohce-ofHcer can therefore arrest or cause to be arrested 
without a warrant or an order of a Magistrate under Chapter VIII, any person who 
comes under this section, although proceedings under sec. 110 are contemplated against 
him— Nepal, 35 All. 407. 14 CrL.J. 618, 11 Ai J. 596, 21 I C. 666. 

A person who can be dealt with under clauses (d) and (e) of sec. 110 is in most 
cases a person who would fall within one of the categories given in sec. 55. A Police* 
officer who intends to proceed against a man under sec. 110 can cause him to be arrested 
under sec. 55 without a warrant. It Is not nece^ry that all the formalities of Chap. 
VIII are to be observed before he can be arrested, because it would in many cases render 
proceedings under Chap VIII useless II the Police or the Magistrate who are contem- 
plating taking proceedings under that chapter against desperate and dangerous characters 
or vagabonds and vagrants, are to allow the suspects to remain free until all the forma- 
lities of Chap VIII have been fulfilled and a regular committal order passed against 
such persons, it would oftentime happen that the offenders would abscond and the 
proceedings would be wholly infructuous. The police can, therefore, arrest a suspected 
criminal under sec 55 and then proceed against him either for the xiubstanlive offence 
or under Chap. VlH— HoToJoyoI. 20 SLR. 85. 27 Ci.L.J. 628 (630), AIR 1926 
Sind 190. 

56. (1) When any officer in charge of a police-station or 

Procedure ..hen poto- police-officer maj, mg an investigation 

officer deputes subordi- niiacr L liaptcr XI I' requires any officer 
w^ant subordinate to him to arrest without a 

warrant (otherwise than in his presence) 
any person who may lawfully be arrested without a warrant, he 
shall deliver to the officer required to make the arrest an order 
in writfnjr specifying the person to be arrested and the offence 
or other cause for which the arrest is to be made. 

The officer so required shall before making the arrest notify 
to the person to he arrested the substance of the order and, if 
so required by such person, shall shozv him the order. 
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(2) This section applies also to the police in the town of 
Calcutta. 

Change: ^The italicised words have been added by sec. 11, Cr. P. Code Amend- 

ment Act (XVIII of 1923). "We consider that a Police-officer making an investigation 
should, no less than an ofiicer-in-chai^e of a police-station, have potier to depute a 
subordinate to effect an arrest under the provisions of sec. 56 (1) and we propose an 
amendment m this sub-scction accordingly” — Report o/ the Select Committee of 1916. 

The second para of sub-section (1) was added on the motion of Mr. Rangachariar 
during the debate m the Assembly. See Legislative Assembly Debates, January 17, 
1923, page 1186. 

127 . “Officer subordinate”: — ^These words are not limited lo.a police-officer 
as in sec 54 or 57. A ehoiekidai is an officer subordinate to an ofEcer-in-charge of a 
police-station— 5a/i«6a/. 10 CWN 287, 3 Cr.LJ 201; Umrao, 26 Cr.L.J 795. 

128 . In his presence: — If the arrest is made in the presence of the ofiicer- 
in-charge of the police-station, the arrest is virtually made by him, and no order in 
writing is necessaryj a verbal order is sufficient — Ehatkh Emoo, II W.R 20. 

129 . Order in writing: — ^The order in writing Is an authority to a subordi- 
nate officer to make an arrest which the supenor Police-officer, if present, could himself 
make on his own responsibility — Basant Lai, 27 Cal 320i 4 CWN 311. The mere 
WTiting of the name of the subordinate on the back of the warrant and the signing of 
that endorsement by the officer m charge of the station does not constitute the warrant 
an order in writing But adding the words "arrest the person within named and for 
the offence within stated” would make it a valid order in writing — Dahp, 18 All. 246. 

A Sub-Inspector may arrest persons who fall under certain categories given in 
sec. 55 If he wishes any other police-constable to arrest such person, he must specify 
the cause for which the arrest is to be made, ic. he must state within which category 
as given in sec 55 the supposed offender falls If it is intended that the police officer 
should arrest a man with ^e view of taking proceedings under sec 110, it is strictly and 
specially necessary that he should specify one of the clauses given in sec. 55 — llardayal, 
20SLR 85,27 CrLJ 628 (629). AIR 1926 Sind 190 

Section 80 of the Code applies only to warrants and not to orders in writing 
mentioned in this section; therefore, it was held that a subordinate officer making 
?n arrest under an order m writing was not bound to notify to the person arrested the 
authority for and the cause of bis arrest— Bosant Lai, 27 Cal 320 (323). This is no 
longer good law, because the new second para of this section e-xpressly makes it 
obligatory on the subordinate officer to notify to (he person arrested the substance of 
the order m tcriting, and to show him the order, if called upon to do so. Vhere the 
subordinate police officer making an arrest under an order m writing under sec 56, 
Cr. P. C , did not say that before making the arrest he notified to the person to be 
arrested the substance of the order, the provisions of sec 56, Cr. P C , had not been 
complied with and the arrest could not be legally made under that section Nor was 
the arrest legal under sec 51, Cr, P. C. as there was no evidence that the subordinate 
officer had information or suspicion that the person to be arrested was concerned in a 
cognizable offence — Raja Mia v, Emp , 44 C W J4. 502 (504 ) . 

But the provisions of section 56 (requiring a constable to notify the substance of 
the order to the person to be arrested) do not depnve the constable of his statutory 
power of arrest under sec. 54 without a warrant. If the person to be arrested falls 
under see. 54, the mere fact that 3 command certificate (order in writing) has been given 
to the constable under sec. 56 is immaterial, as the constable independently of any 
such command certificate is entitled to make the arrest. The failure of the constable 
in such a case to notify the substance of the command certificate to the person to be 
arrested is not illegal— h'isf.Kn Mandar, S Pat. 553. 27 Cri.J 1310 (1311), 8 PJ..T. 
237. See Note 113A for a detailed discussion on this point. 
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No form being specified for this section it is Mifficient for the police officer in his 
requisition to specify sec. 55, Cr. P. Code and by so doing he conveys sufficient informa- 
tion to the person to be arrested. There is no section which lays do%vn that there must 
be an endorsement of the name of the constables who actually go to make the arrest, 
on the requisitions — Ramcshwar, AIR 1934 All 879, 4 A.W.R. 107, 35 CrLJ. 1452, 
151 I.C. 834, 1934 Cr C. 1085, 1934 AL.J. 997. 

The subordinate officer making the arrest is not bound on his own initiative to show 
the accused the order given by the officer-in-diarge of the police station, unless he is 
asked to produce the order — Umrao, 26 Cr.LJ. 795 (796), 86 I.C. 427, A.I.R, 1925 
Oudh 544. 

130. Warrant by a Magistrate: — ^The isaiing of a warrant by a Magis- 
trate for the arrest of a person does not exclude the jurisdiction of the officer in charge 
of the police-station and prevent him from issuing the order under this section. It 
might be different if the Magistrate has decided that no warrant should issue and that 
summons only should issue — Daltp, 18 All. 246 (248). 

57. (1) When any person, who in the presence of a police- 

Refusai to give name officer has committed or has been accused 
and residence. Qf committing a non-cognizable -offence, 

refuses, on demand of such officer, to give his name and residence 
or gives a name or residence which such officer has reason to 
believe to be false, he may be arrested by such officer in or^der 
that his name or residence may be ascertained. 

(2) When the true name and residence of such person have 
been ascertained, he shall be released on his executing a bond, 
with or without sureties, to appear before a Magistrate if so 
required: 

Provided that, if such person is not resident ii\ British India, 
the bond shall be secured by a surety or sureties resident in 
British India. 

(3) Should the true name and residence of such person not 
be ascertained within twenty-four hours from the time of arrest^ 
or should he fail to execute the bond, or, if so required, to furnish 
sufficient sureties, he shall forthwith be forwarded to the nearest 
Magistrate having jurisdiction. 

131. Refusal to give name and address: — A police constable asked a 
man not to create any disturbance on the public road. Upon tiie man's declining to do 
so, the constable demanded his name and address which were not given. Then the 
constable arrested and dragged him to the police diowky and detained him there till his 
name and address was ascertained. It was held that the constable had lawfully exercised 
the powers conferred by this section — Gaojab Rasul, 5 BomLR 597 Where two 
police-officers arrested without warrant a person who-was drunk and creating disturbance 
in a public street, and confined him in the police station, though one of them knew kts 
name and address, held that the police officers' action was not justified under this section 
—Gopal Naidu, 46 Mad. 6^ (625), 24 Cr.LJ. 599, 32 M.LJ. 352, 1923 M.WJ^ 425 
73 I.C. 343. AIR. 1923 Mad. 523 (FB.). 

58. A police-officer may, for the purpose of arresting with- 

Pursuit^ of offenders out warrant any person whom he is autho- 
Into other jurisdictions. rized to arrest under this Chapter, pursue 
such person into any place in British India. 
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132. Pursuit in foreign territory: — A Police may in hot pursuit follow 
an offender inlo an independent Native State; if they arrest him there, they must take 
him at once to the nearest Police authority of that State; if not in hot pursuit, they should 
crdinaril}’ apply to the nearest Police authorities of the State and request him to effect 
the arrest of the fugitive— C. P. Pol Man., p 170. For offences committed in British 
India arrests made at a railway station in an Indian Independent State are illegal — 
Muhomntad, 23 Cal. 20, 24 I.A. 137 (P.C); Jlddha Ktshan, 21 Cr.LJ. 303, 55 IC. 351, 
1 Lah 406. 

59. (1) Any private person may arrest any person who, 

Arrest by pHyale p^r- ’1 a non-bailable and cog- 

sons. Procedure on sucli nizable offence or any proclaimed offender, 
and, without unnecessary delay, shall make 
over any person so arrested to a police-officer, or, in the absence 
of a police-officer, take such person or cause him to be taken in 
custody to the nearest police-station. 

(2) If there is reason to believe that such person comes 
under the provisions of section 54, a police-officer shall re-arrest 
him. 

(3) If there is reason to believe that he has committed a 
non-cognizable offence, and he refuses on the demand of a police- 
officer to give his name and residence, or gives a name or resi- 
dence which such officer has reason to believe to be false, he 
shall be dealt with under the provisions of section 57. If there 
is no sufficient reason to believe that he has committed any 
offence, he shall be at once released. 

Change: The words '“or cause him to be taken m custody” have been added 

by sec 12 of the Cr P Code Amendment Act (XVIIl of 1922) This amendment 
gives effect to the ruling m 29 All 575 cited below 

133. Principle: — The pnnciple of this section is that "for the sake of preser- 
vation of the peace, any individual who sees it broken may restrain the liberty of him 
vhom he sees breaking it. so long as his conduct shows that the public peace is likely 
to be endangered by his acts” — per Parke B in Ttmothy v Stmon, (2S55) 4 LJ Ex. 
81. Thus, if a person is drunk and disorderly and is committing assaults on others, so 
that his conduct is at that time a grave danger to the public, he rray be rightly 
arrested under this section by a private citizen — Ramustiauty Ayyar. 41 Mad 913, 22 
CrLJ, 412 This decision was ujAeld m Gopal. 46 Mad 605, 44 MLJ. 655, AIR. 
1923 Mad 523 (F.B ), but on different grounds. 

The scctiorj is not happily worded, but the intention of the Legislature appears 
to have been to restrict the right of arrest by a pn\’ate individual to cases in which 
a cognizable and non-bailable offence has been committed in the presence of the 
person who arrests or causes the arrest of the offender. It is not essential that a pri\-atc 
mduidual, in whose presence a non bailable and cognizable offence is committed, should 
himself physically arrest the offender. He may cause such offender to be arrested 
by another person— Couri Pro^aJ v. Charttred Bank. 52 Cal 615 (618), 89 I.C. 642 
AIR. 1925 Cal. 881. In Graham v. Ilenty Ctdney, A I.R. 1933 Cal. 70 S (714), gO 
Cal 935, Ameer All, J . doubted Uie correctness ol the abo\*e view and held that he was 
not con\-inced that the only defence to dvil trespass was to be found in any section 
o' the Criminal Procedure Code. 

134. Scope of Section: — The intention of this section is to prevent arrest 
by a private person on mere suspidoa or information and the power of arrest by 
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No form being specified for this section it is sufficient for the police officer in his 
requisition to specify sec. 55, Cr. P. Code and by so doing he conveys sufficient informa- 
tion to the person to be arrested. There is no section which lays do\vn that there must 
be an endorsement of the name of the ctaistables who actually go to make the arrest, 
on the requisitions — Rameshwar, AIR. 19S4 All, 879, 4 A.W.R. 107, 35 Cr.L.J. 1452, 
151 I.C. 834, 1934 Cr.C. 1085, 1934 AXJ. 997. 

The subordinate officer making the anest is not bound on his own initiative to show 
the accused the order given by the officer-in-charge of the police station, unless he is 
asked to produce the order — Umiao, 26 Cr.Lj. 795 (796), 86 I C- 427, AIR. 1925 
Oudh 544. 

130. Warrant fay a Magistrate: — ^The issuing of a warrant by a Magis- 
trate for the arrest of a person does not exclude the jurisdiction of the officer in charge 
of the police-station and prevent him from issuing the order under this section. It 
might be different if the Magistrate has decided that no warrant should Issue and that 
summons only should issue — Daltp, 18 All 246 (248). 

57. (1) When any person, who in the presence of a police- 

Refusai to give name officer has committed or has been accused 
and residence. of committing a non-cognizable -offence, 

refuses, on demand of such officer, to give his name and residence 
or gives a name or residence which such officer has reason to 
believe to be false, he may be arrested by such officer in cruder 
that his name or residence may be ascertained. 

(2) When the true name and residence of such person have 
been ascertained, he shall be released on his executing a bond, 
with or without sureties, to appear before a Magistrate if so 
required : 

Provided that, if such person is not resident in British India, 
the bond shall be secured by a surety or sureties resident in 
British India. 

(3) Should the true name and residence of such person not 
be ascertained within twenty-four hours from the time of arrest 
or should he fail to execute the bond, or, if so required, to furnish" 
sufficient sureties, he shall forthwith be forwarded to the nearest 
Magistrate having jurisdiction. 

131. Refusal to give name and address: — A police constable asked a 
man not to create any disturbance on the public road. Upon the man’s declining to do 
so, the constable demanded his name and address which were not given. Then the 
constable arrested and dragged him to the police diowky and detained him there till his 
name and address was ascertained. It was held that the constable had lawfully exercised 
the powers conferred by this section— Coofcfr Rasul, 5 BomLR. 597, IVhere two 
police-officers arrested without warrant a person who was drunk and creating disturbance 
in a public street, and confined him in the police station, though one of them knew his 
name and address, held that the police officers’ action was not justified under this section 
—Copal Naidu, 46 Mad 605 ( 625), 24 CrLJ. 599, 32 M.LJ 352 1923 MWJ^ 425 
73 I C. 343, A.I.R. 1923 Mad. 523 (F.B.). 

58. A police-officer may, for the purpose of arresting with- 

Pursuit_ of offenders out warrant any person whom he is autho- 
into other jurisdictions. rizcd to aiTcst Under this Chapter, pursue 
such person into any place in British India. 
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person to the nearest police station— CA o/k, 33 Cr.LJ. 572, 138 I C. 93, 13 P.L.T. 321, 
A I R. 1932 Pat. 214. 1932 Cr.C. 495. Ind RuL 1932 Pat. 171. 

Take such person to the police-station’: — It is not the intention of the 
Legislature that the person making the arrest should be bound himself to take the 
arrested person to the police-station — Parsiddhatt Sing, 29 All. 575; Pclailti, 11 Mad 
480. See also Johri, 23 All. 266. The directions are sufficiently complied with if the 
person arresting the accused forwards him in charge of a servant or a village servant 
— Ibid. This IS now made clear by the addition of the words "or cause him to be taken.” 

A pri\’ate person making an arrest must either make over the arrested person 
to a police-officer or take him to the nearest police-station. If he keeps the arrested 
person in his own custody, he will be guilty of an offence under sec 342, I P. C. 
(wrongful confinement ) — Anant Prasad, 8 P.LT. 201, 27 CrLJ 1378 (1381), 98 IC. 
594 See also Supdl. & Rembr of Legal Affairs v Bhagtrath, AIR 1934 Cal 610, 
38 CW-N. 851. 35 CrLJ 1367, 151 I.C. 662, 59 CLJ. 482, 1932 CrC. 908, 61 Cal 991. 

60. A police-officer making an arrest without warrant 

„ , . shall, without unnecessary delay and subject 

person arrested to be . • • i. • I • i ^ 

taken before Magistrate to the j)rovjsions herein contained as to 

or officer in charge of bail, take or Send the person arrested before 
poice-sta ion ^ Magistrate having jurisdiction in the case, 

or before the officer in charge of a police-station. 

336. "Send the person”; — On a police-officer arresting a person, the prisoner 
should not be kept in confinement in any place which the officer might select, but 
should be sent immediately to the police-station and be placed in the custody of the 
officer in charge of the station, who is the person entrusted by the Act with the con- 
duct of the enquiry— furinee. 7 W R 3. tVhere a policeman arrested a thief, but being 
himself unable to send or take the accused to a Magistrate, made a report, upon whidi 
the Magistrate issued a warrant, it was held under the circumstances that the accused 
was legally brought before the Magistrate—Afa/irpya, 5 B H C R, 99 

61. No police-officer shall detain in custody a person 
Person arrested not to aiTcstcd witliout w.-irrant for a longer period 

be detained more than than under all the circumstances of the case 
twenty-four hours jg reasonable, and such period shall not, in 

the alAScucc of a special order of a Magistrate under section 167, 
exceed twenty-four hours exclusive of the time necessary for the 
journey from the place of arrest to the Magistrate’s Court. 

137. Object of section: — ^The intention of the Legislature, having regard 
to this section and section 167, is that an accused person should be brought before a 
Magistrate competent to try or eommit, with as little delay as possible— rngaifM, 11 
Mad. 93; Ponnusaini, 6 Mad 69; Narcndra. 36 Cal 166s ttagendra A’aift, 51 Cal 402 
(412), 33 CL.J 3S8. 81 IC. 220, ALR. 1924 Cal. 476. The precautions laid down 
in sections 60 and 61 seem to be designed to secure that within not more than 24 hours 
some Magistrate shall have seisin of what is going on and some knowledge of the nature 
of the charge against the accused, however incomplete the information may be— 
Dwarkadas v. Ambolal, 28 C WN. 850, 25 Cr.LJ 1203, 82 I C. 131. 

Section 61 docs not apply to the Calcutta Police, but the detention of an offender 

by the Deputy Commissioner of Police in Calcutta for on unlimited period is improper 

7’a*icAlari, 52 Cal. 67, 27 CW.N. 300, 26 CrlJ. 732 ( 792); and an improper esc ' 
cf such power maj be corrected by the High Omit under the suitabV pros-isions 
such as see. 491, Cr P. Code— Srifal. 41 CXJ. 134. 27 CrX.J. 1185 (1183), 97 
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138. Detention in custody: — Where the accused were not allowed to leave 
the thana or to go to their homes, held that they were detained in custody within 
the meaning of this section, and the mere fact of there not being a special guard over 
them would not alter the nature of thdr position — Basooram, 19 W.R. 36. 

An approver cannot be detained in the custody of the police— A.I.R. 1931 
Lah 480. 33 Cr.LJ 162, 135 IC 192, 1931 Cr.C. 704, 32 P.LR. 728j In re KhatTOti 
Ram, A.I.R. 1931 Lah. 476, 32 P.L.R. 493, 132 I.C. 519, 1931 Cr.C. 700, 32 Cr.L.J. 913, 
12 Lah. 635; Kundan Lai v. Emp., AIR. 1^1 Lah. 353, 131 I.C 625, 32 P.L.R. 423, 
1931 Cr.C. 625, 32 Cr.L.J. 785, 12 Lah. 604, 16 AI.Cr.R. 428. 

139. Period of detention: — Although this section gives power to a police- 
officer to detain an accused person for a period of 24 hours, still in no case is a Police- 
officer justified in detaining a person for a single hour without bringing him before a 
Magistrate except upon some reasonable ground justified by all the circumstances of 
the case, and it is for the police-officer to show that he had reasonable grounds. He 
is not entitled to detain the accused if he can send the accused to a Magistrate at once 
— Supresunito, 6 tVR. 88 ( 89). Even if a persori be rightly arrested, it does not rest 
with the police officer to keep the prisoner in custody where and as long as he pleases 
Under no drcumstances can he be detained, without the special order of a Magistrate 
under sec. 167, for more than 24 hours. Unless the special order has been obtained 
the prisoner must either be discharged or sent on to the Magistrate, and any longer 
detention is absolutely unlawful — Tctmee, 7 \V.R. 3. 

tVhen the 24 hours' detention and the additional time necessary to bring an 
accused before a Magistrate allowed by sec 61 and the fifteen days’ additional detention 
allowed by sec 167 expire, an accused must either be released by the Police under 
the provisions of sec. 169. security being taken for his appearance before a Magistrate, 
if and when required, or the accused must, under the provisions of sec. 170, be forwarded 
under custody to a Magistrate who is empowered to take cognizance of the offence 
upon a Police report The Magistrate must either take cognizance if he has before^ 
him the Police report (which ordinarily would be a report in the form laid down in 
sec 173) which he thinks makes out a pr$tna fade case or he must release him— 
Bholanath. 28 C.W.N. 490 (492), 83 1C 628, 26 Cr.LJ 68 The intention of the 
Legislature, having regard to sees. 61 and 167 and to the requirements of justice 
generally, is that an accused person should be brought before a Magistrate competent 
to try, or commit, with as little delay as possible — Nagendra, 38 CL.J. 388 (393). 

The law evidently \dews with disfa\-our detention in the custody of the police, 
and even in the case of an accused person such detention can be allowed only in special 
cases and lor reasons to be stated in writing and not as a matter of course wheneveT 
it may be asked for by an insesligaling police officer. The provisions of the law are 
most useful and neces«ar^’, and they should be strictly complied with by the Subordinate 
Courts— In rc Khalrati Ram. A.LR. 1931 Lah. 476, 32 P.L.R. 493, 132 IC. 519, 1931 
CrC. 700, 32 CrL.J. 913, 12 Lah. 635. 

The detention mentioned in this section means continuous detention. This section 
does not apply to cases where there has not been a continuous detention for more than 
24 hours. Thus, where the accused person was brought to the thana at 3 o’clock in 
the afternoon and was alleged to go (to get bad) at noon the next day, and was not a 
prisoner in Uie thana till his return on the morning of the nest day and then he was 
sent up to the sudder station by the evening, held that although the period of detention 
exceeded 24 hours, there was no continuous detention for more than 24 hours and that 
the detention was not illegal— In it Indsobets, 1 W.R. 5. 

Time occupied in foumey : — ^The 24 hoiirs of detention are to be counted up to the 
time when the accused person leaves the police station on the way to the Magistrate. 
The time occupied m joume>’ to the Magistrate is not to be counted in the 24 hours, 
but it is the duty of the Magistrate to see that the time so occupied is reasonable, with 
reference to the distance to be travelled and other local considerations— Circi/far, 
Ratanlal 22. 
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Handcuffs: — In all heinous cases, where a single prisoner is sent in, he should 
be handcuffed. ^Vhere two or more prisoners are sent, they should be handcuffed to 
each other, two and two. In cases not of hdnous nature, the prisoner should not be 
handcuffed unless \nolent, and then only by order of the Officer-in-charge of the station 
not below the rank of Sub-Inspector — Bengal Police Manual, p. 398. 


62. Officers in charge of police-stations shall report to the 
„ , , District Magistrate, or, if he so directs, to 

hen^onl ° the Sub-divisional Magistrate, the cases of 

all persons arrested without warrant, within 
the limits of their respective stations, whether such persons have 
been admitted to bail or otherwise. 


The object of sections 62 and 63 is that the Magistrate should promptly etercise 
authority, if necessary, with regard to all arrests by the Police, and they seem to have 
been framed with this view tliat, as no person can be released without the order of a 
Mapstrale except xn bail or recognizance, the Magistrate should be rerponable as well 
as the Police, if a person legally arrested remains unnecessarily in custody — Punjab 
CiT. p 174 


63. No person who has been arrested by a police-officer 
^ . . shall be discharged except on his own bond, 

appriiendS* ° or on bail, or under the special order of a 

Magistrate. 


64. When any offence is committed in the presence of a 
.. . Magistrate within the local limits of his 
Magistrate’s presence. jurisdiction, be may himself arrest or order 
any person to arrest the offender, and may 
thereupon, subject to the provisions herein contained as to bail, 
commit the offender to custody. 


140. Secs. G4 and 556; -Although this section gi\es to a Magistrate authority 
to arrest a person committing an offence m his presence, yet it is clearly not intended 
to trench upon the general prinnplc embodied in sec 555 of this Code, that no Judge 
or Magistrate shall Iry a case in which he is personally interested. Therefore, where 
a Magistrate, whife traveffmg in a railway carnage, requested the accused who were 
his fellow passengers to desist from smoking and on ihcir contemptuous’v refusing to do 
so, arrested and subsequently tried and convicted them, it was held that the Magistrate 
was legally and morally disquahned from excrasing his judicial functions in relation to 
the offence imputed — Venkana, Ratanlal 339 (340). 

The word ‘'offence” used in see 64, Cr. P. C. is obriously wide enough to include 
an offence under see 171-D, 1. P. C, and a Magistrate in whose presence such an 
tiffcncc is committed is fully authonzed to arrest the offender and to relea«e him on 
bail, although cognizance of the offence cannot be taken without the complaint as 
required by sec 196, Cr. P. C . — Brahma Nand v. Emp.. AIR. 1939 All. 6S2 ( 683), 
1939 A L.J. 779, 41 Cr.L J, 85. 184 1 C 662 


65. Any Mag:istr.'ite may at any time arrest or direct the 
b - or in pre- presence, within the local 

scn«^f Magistrate Hniits of his jurisdiction, of any jierson for 

whose arrest he is competent at the time 
and in the circumstances to issue a warrant. 
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141 , Under the provisions of sec 6 of the Bombay Gambling Act, IV of 1887, a 
first class Magistrate has power to gire aathonty, under a special warrant, to a Police- 
officer to make an arrest and search; those provisions must be read subject to the 
provisions of secs. 65 and 105 of this Code, that is, the Legislature must be presumed 
to have intended that the Magistrate diould have authority to make the arrest and 
search himself, if necessary — Feinand, 31 Boot 438, 9 Bom.L.R. 695, 6 Cr.L J. 60 


66. If a person in lawful custody escapes or is rescued, 
Power, on escape, to the person from whose custody he escaped 
pursue and retake. or was rescued may immediately pursue and 

arrest him in any place in British India. 


67 . The provisions of sections 47, 48, and 49 shall apply 
Provisions of sections ‘o arrests under section 66, although the 
47, 48 and 49 to apply to person making any such arrest is not acting 
arrest under section 66. jmder a warrant and is not a police-officer 


having authority to arrest. 


CHAPTER VI. 

Of Process to compee AppE-veancE. 
A, — Summons, 


6S. ( 1 ) Every summons issued by a Court under this Code 

shall be in writing in duplicate, signed and 

sealed by the presiding officer of such Court, 
or by such other officer as the High Court may, from time to time, 
by rule, direct. 

(2) Such summons shall be served by a police-officer, or, 
Summons by whom subject to such rules as the Provincial Gov- 

ernment may prescribe in this behalf, by an 
officer of the Court issuing it or other public servant. 

(3) This section applies to the police in the towns of 
Calcutta and Bombay. 


Amendment: — ^The words "Provincial Government” have been substituted for 
the words "Local Government" in this section by sec. 4 of the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

142. Scope: — ^This section is not limited to service of summons against an 
accused person only, but provides for the issue of every summons under this Code, and . 
a iummons to an assessor must comply with the terms of this section— Sara/ Chandra. 

1 C.WJ'I. cx\’i. 


Apl-lication for summons -.—Duly of Court •— l\1ien an application is made for a 
process to compel the appearance of witnesses, it is the duty of the Court to pass an 
order cither granting Uic prajer or refusing it. To make a mere order directing the 
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petition to be filed is to leave the matter open and Is inTproper — Bhomar v. Diiambar, 
6 CW.N. 548. 

Under the law a verbal prayer for summons on the accused is sufficient — Muhammad 
Cul V. Nazi Fazley Rahim. 33 CW.N. 446 (449), 56 Cal. 1013 

The Code makes no provision for the issue of a summons by a Magistrate requiring 
a person to appear before a Police-officer — Jogendra, 24 Cal 320 (324). 

It is not an offence under sec. 174, I. P. C., to disobey a summons by a British 
Magistrate directing the person summoned to appear before him at a place outside 
British territorj’ — Puzanga, 16 Mad 463 

143. Form and Contents: — A summons should be clear and specific in its 
terms as to the title of the Court, the place at which and the day and the time of day 
when the attendance of the person summoned is required; and it should go on to say 
that such person is not to leave the Court without permission, and if the case in which 
he has been summoned is adjourned, without ascertaining the date of the adj'ournment 
If these formalities are not duly observed, a conviction for non-attendance in obedience 
to the summons cannot be sustained — Ram Satan. 5 All 7. Thus, where the summons 
did not specify the place where the accused or the witnesses were to attend, non- 
appearance in obedience to such summons was not an offence under sec. 174, I P. C — 
Natasaxya. 1 Weir lOOi Narayana, 1 Weir 100; Anonymous, 7 MHCR App 14, 1 
Weir 81j Anon. 1 Weir 81. 

^Wiere a defendant was summoned to appear before a Magistrate on a certain date 
but the summons did not specify the place at which he was to appear, it was held 
that the Magistrate was not competent to dispose of the case ex parte on failure of the 
person to appear before the Magistrate— Anon., 7 M H C R App 43, 2 Weir 38 (39). 

Where an accused was summoned to appear at a Court at 10 am and attended 
the Court at the appointed time but, finding the Magistrate absent, went away staying 
for two or three minutes only, it was held that he was bound to wait for a reasonable 
time in the Court and his staying for two or three minutes only was no: a compliance 
With the order — Ktsan Bapu, 10 Bom 93, Sullietland. 14 W R 20 (Cr ). 

A summons should contain the name of the father of the person summoned, his 
caste or tribe and his residence, so as to place his identity be>ond all doubt — See Pun;. 
CiT , Vol If, p 151 In a process issued against a person residing in a large town, the 
description should contain not merely the name and father’s name of the person to 
whom the process is addressed, and the name only of the town in which such person 
resides, but should give such further particulars regarding the section or street of the 
town m which such person resides as can be ascertained and will facilitate his identi- 
fication — Cal G R & C 0 , Ch 1, Rule 19 

The summons should also state the pailtculars of the offence chatged Form I of 
Sch V says "slate shortly the offence charged" "niis statutory requirement cannot 
be satisfied by a reference to a general omnibus charge, which may iiclude a ^•ariety 
of charges; the Form should state the place where and Die date- when the accused is 

supposed to have committed the offence, as well as the precise nature of the offence 

Rananjai, 26 A.LJ. 331, 29 Cr.L.J. 357 (359). 108 IC 203, AIR 1928 All. 261; 
Malku Lai. 38 Cr L J. 326, 166 I C. 978, 1937 O.W.N. 283, 1937 0 L J 79; Cajraj Singh 
v.Emp.AlR 1936 All 761, 38 CrL J. 69, 165 IC. 716, 1936 AI1LR.932, 1935 CrC 
1002, 1936 A.L J 1011, 1936 A WJt. 874; Mohammad Ilaf.z v. Emp , 38 Cr L J 917. 170 
1C 476, 1937 OLR. 432. 1937 O.WN. 815, AI.R 1937 Oudh 444. A summons issued 
by a Magisterial Court which docs not contain in the form prescribed by Statute (sec. 68, 
Cr. P. Code, read with the form gixen in Sdu V of the Code), particulars of the place 
where, the lime when, and the nature of the offence cliargcd, may be disregarded by 
the person summoned, and proceedings taken thereon, if objected to. must necessarily be 
invalid— Lol Chand. 33 Cr.LJ. 1161, 150 IC 911. 11 OW.N*. S2S. A.I.R. 1934 Oudh 
370, 1931 CrC 1156. 

Reviewing the rulings quoted abo\*e the Oudh Chief Court has helJ that when an 
accused has attended Court on a dcfe<th*e summons Ids tnal is rot vitiated by 

Cr. 9 
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of that defect. An omissioit in the stiimnons cannot by itself vitiate a trial. The 
trial can only be vitiated by a defect in the proceedings at the trial by whidi the 
accused is prejudiced The provirions of sec, 537, Cr. P. C., are perfectly clear and 
applicable. The question whether the accused has been prejudiced or not should be 
the sole criterion in such cases — Abdul, 41 Cr.LJ, 92, 184 I.C. 742, 1939 O.WJ4. 960, 
following ^fukammad Sadiq v. Delhi Electric Supply & Traction Co., AI.R. 1929 Lah. 
867, 116 I.C. 889, 30 Cr.LJ. 702, 1929 CrC 601. Ind. Rul. 1929 Lah. 601. See also 
H. B. Spiers v. /ohiuddtn, 33 Cr.LJ. 549, 138 I.C. 98. A I.R. 1932 Cal. 461, 36 a\V.N. 
246, 59 Cal. 113. 

Signing Every summons should be signed In full by the officer by whom it is 
issued with the name of his office or the capacity m which he acts — Piinj Cir , Vol. II, 
p 151. In Bombay a summons may be rigned by the clerk of the Court, or where 
there is no clerk of the Court, by a sheristadar, subject to the order of the presiding 
Officer of the Court — Bom. H. C Ci.' Ch , p 10. In Madras, the summons may be 
signed by the Chief Mmistenal Officer — Mad H. C. Cr. Cir., No 1302, dated 29-4-1891. 

Signing not by full name but by initials is only an irregularity, and does not affect 
the validity of the proceedings— Sec. 537, Illustralion (under the old law). The illus- 
tration to sec. 537 has now been omitted by the 1923 Amendment Act, but the law does 
not seem to have been changed See also Janki Frasad, 8 All 293 and Banke Behari, 
3 P.LJ. 493, 19 CrLJ. 747. 

‘SealetT : — A summons v^hich is not sealed Is not valid m law, and, therefore, dis- 
obedience to a summons not sealed is not an offence— Norasaiys, 1 Weir 100; Abdul 
RaAiffl. 37 ML.J. 588, 21 CrLJ 800, 55 I C 528. A.I.R. 1920 Mad 352, 58 I C. 528, 
10 M L.W. 554. 

By Avhom served: — ^Under clause (2) of section 68 of the Criminal Procedure 
Code, the Lieutenant-Governor of Bengal has declared that the process issued under 
that Act shall be served by peons appointed under the rules framed by the High Court 
under sec. 22 of the Court Fees Act, VII of 1870. Vtde Notification, Government of 
Bengal, the 11th May 1883; Calcutta Gatette, 23 May 1883, p. 426. Similar orders were 
passed by the Chief Commissioner of Assam; see Assam Gazette, 23rd June, 1883, p. 290. 

All dafadars and chaukidars shall be public servants for the purposes of sec..68 (2) 
of the Code of Criminal Procedure Vide Rule 45, Notification No 2197-P.J., dated the 
2lst May 1920, made by the Go\'emor of Bengal in Council m exercise of the powers 
conferred by sub-sec. (1) and clauses (g), (h) and (i) of sub-sec. (2) of sec, 101 of the 
Bengal Village Self-Government Act, 1919 (Bengal Act V of 1919), 


69. (1) The summons shall, if practicable, be served per- 
sonally on the person summoned, by deliver- 
Summons how served, jng or tendering to him one of the duplicates 
of the summons. 


(2) Every person on whom a summons is so served shall, if 
, . . / required by the serving officer, sign a 

Signature of receipt for rpreint thcrefnr r»n tVif> rsf 


summons. 


receipt therefor on the back of the other 
duplicate. 


(3) Service of a summons on an incorporated company or 
other body corporate may be effected hy serving it on the secre- 
tary, local manager or other principal officer of the corporation, 
or by registered po.st letter addressed to the chief officer of the 
coriioration in British India. In such case the service shall be 
deemed to have been effected when the letter would arrive in 
ordinary’ course of post. 
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This is the only section which provides for the procedure of service of summons, 
and every summons (eg, summons to attend as assessor) under this Code must be 
serN'cd in accordance with the proviaons of this section. Any other mode (e g . sending 
summons by post or under registered cover) is illegal and not justifiable — Sarat Chandra, 
1 C.W.N. cx\n. 

144. Service how effected: — ^The mere showing of a summons to the person 
summoned is not sufficient service. Either the original should be left with the party 
meant to be served, or should be exhibited to him and a copy of it delivered or tendered 
to him — Katsanlal, 5 B.HCR. 20 See also Kuppan, 11 Mad. 137, 1 Weir 100 

Tender— Refusal to take or sign If. however, the person refuses to take the 
summons, the mere tendering is sufficient service — Sitlu Padayachi, 1 Weir 81; Puna- 
rnalai, 5 Mad 99; Sahadeo, 40 All 577, 16 AL.X 453, 19 CrLJ. 746, 46 IC. 522; 
In re Kuppusami, 28 MLJ. 504 A refusal to receive a summons is not an offence 
under section 173, I P. Code — Punnamalai, 5 Mad 199 A mere refusal to sign a 
receipt for a summons is not an offence under sec 173 or sec. 180, I. P C — Krishna, 
20 CaL 358; In tfte matfcr of BhoobuMsktcar, 3 Cal. 621; Reg. v. Kalya bin Fakir, 
5 BomHCR. CrC. 34. What is necessary to the service of summons is that the 
summons should be delivered or tendered; and if the summons is delivered or tendered, 
then it is served, whether the person signs a receipt for it or not — Kolya, 5 B H C.R. 34; 
Conga Ram. 1886 A W N. 83. 

Under this section, personal service may be made either by delivering or by tender- 
ing but the tender must be a real tender of a document which is understood by the 
person to be served, and he must have voluntanly waived actual deliveiy and indicated 
in some way that a tender was sufficient. But if the person to be 8er\ed runs away 
and shuts himself in his house, the summons cannot be served on him either by delivery 
or by tendet—Budhu. 26 ALJ 107. 29 CrLJ 263 (264), AIR. 1928 All 118, 107 
I C. 563. 

The fact of a subpana being entrusted to a p^ocess•se^^'er does not give him a 
general right of entry into any house without obtaining the permission of the owner or 
person in charge. Such a general power to enter any house at any time is not given 
by any of the provisions of the Code and would be a senous violation of private rights 
The mere fact that the owner asked the process-server to go out of his house would 
not be an offence — Kuppuswamt v Kumatasnami, 39 Mad 561 (564). 16 CrLJ. 477, 
2 M L W. 463, 28 M L J. 503, 17 M L T 393. 1915 M W N. 365, 29 I C. 109 

Proof of service — A Magistrate should not accept the \vnttcn return merely 
of the serving peon as a sufficient proof of sennee of his order under cl (1) of sec 145, 
Cr. P. C, when the peon was not examined and there was no affidavit in proof of 
service— /ogendra Nalh Rai v. Abu Shaikh, 8 CWN 719 

70. Where the person summoned cannot by the exercise of 
Service when person diligence be found, the summons may be 

summoned cannot be served by leaving one of the duplicates for 
■ him with some adult male meinljer of his 

family, or, in a presidency town, with his servant residing with 
him, and the person with whom the summons is so left shall, if 
so required by the serving officer, sign a receipt therefor on the 
hack of the other duplicate. 

145. “Cannot be found”; — It must be shown b> affidavit of the person 
entrusted with the service of summons that he made his best endeavours to effect 
personal scn-icc on the accused, and that the accused evaded service or that he could 
not be found by the exercise of due diligence — Sundar. 18S2 AWJv*. 170. Where no 
attempt has been taken to scn-c the accused personally and there has been xrant of 
reasonable diligence in Uiat behalf, a substituted service of summons (r g, semce on 
the durwan or a servant in a Presidency Town) is not valid— ,1/on Mchan Panie, 35 
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C.W.N. 868 ( 869), 1932 Cr.C. 10, 33 CriJ, 264, 136 IC. 135; Jadho v.' Manik. 6 
N.LJ. 63,23 Cr.LJ. 739. 

If the person summoned cannot be found, the aimmons may be sensed on an adult 
male member of his family; the service of sununons on the mother of the accused is not 
warranted by this section — Satcan Sinfift, 26 Cr.L.J. 1393, 89 I.C. 705, A I.R. 1926 
Lah- 50, 2 Lah Cas. 59 See also Note 368. 

Service on servant; — Outside the Presidency Towns : — A service of summons 
on a juror cannot be effected on his servant — In re Behari Lai, 1899 A.W.N. 13. 

71. If service in the manner mentioned in sections 69 and 
Procedure when ser- cannot by the exercise of due diligence 

vice cannot be effected as be effected, the serv'ing officer shall affix one 
before pro\nded. duplicates of the summons to some 

conspicuous part of the house or homestead in which the person 
summoned ordinarily resides; and thereupon the summons shall 
be deemed to have been duly served. 

145A. The procedure which is prox-ided by section 71 cannot be made use of 
unless service in the manner mentioned in seaions 68 and 70 cannot be effected by the 
cxerdse of due diligence It is not enough to ^ow that service could not be effected in 
the manner pro\nded by sec 69; it must also be shown that the service could not be 
effected in the manner prodded by sec 70— Bern Modhub v. Jadu Nath, 31 C.W.N, 
148, 43 C.L.J. 113, 27 Cr.LJ. 715 (716), 94 I.C. 907. See also AIR. 1923 Nag 55. 
69 I a 627, 23 CrLJ 739. 

72. (I) Where the person summoned is in the active ser- 

Sen.-ice on ser\-ant of CrozvH or of a Railway Company, 

Crown or of Railway the Court issuing the summons shall ordi- 
Company. narily send it in duplicate to the head of the 

office in which such person is employed; and such head shall 
thereupon cause the summons to be served in manner provided 
by section 69, and shall return it to the Cotirt under his signature 
with the endorsement required by that section, 

(2) Such signature shall be evidence of due service. 

Amendment: — ^The word "Crown” has been substituted for the word "Govern- 
ment” by the Go\'ermnent of India (Adaptation of Indian Laws) Order, 1937. 

Mode of service on Government employees: — See Ctd. G. R. & C. 0 , 
Ch I, Rules 14-18; Alt. R. & 0 , p.iges 718; Pun/ Cir , Vol II. pp. 152-153; Madras 
Rule No 8 (G. O.. 9lh Apnl 1875, No 823). 

146. Scope:— TWs section requinng 5er^•lce of summons to Government sen’ants 
to be effected through the heads of their departments, is intended to apply only to 
summons issued by a Court of Justice and not to summons or orders of police-officers 
investigating a crime under Chap. XI\' of this Code A summons or notice issued by 
the police may be served directly on the Go\ernmcnt ser^■ant, and need not be sent 
through his departmental superior. Therefore, refusal -by an amin (a Govemmenf 
scr\-ant) to attend at a police investigation in obedience to a summons directly sers-ed on 
him by the police is an offence punishable under sec. 174, I. P. Code— GMmpffr/Ai 
Venhalaramia. 18 CrlJ, 733 (731). 40 I C. 733 (Mad.). 

Sum-mons to a Sub-InTieclor of the Railway Police should be ser\-ed through the 
Superintendent of the Railway Police of that district— Shankar 6 PLT 215 
26 Cr.LJ. 965 ( 963), 81 I.C 421, A.IJL 1923 PaL 553. 
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73. When a Court desires that a summons issued by it shall 

- . , be served at any place outside the local limits 

outade local limits. of its jurisdiction, it shall ordinarily send 
such summons in duplicate to a Magistrate 
within the local limits of whose jurisdiction the person sum- 
moned resides or is, to be there ser\^ed. 

The Cr. P. Code does not say expressly how a person in England is to be" ser\’ed 
with summons In such circumstances the Magistrate may act under the provisions of 
sec 33 of the Evidence Act—Nga Ba On. 28 CrLJ. 861 (862), 104 I C. 637, A.I.R 
1927 Rang 248. 6 Bur.LJ. 114, 

74. (1) ^Yhen a summons issued by a Court is served 
Proof of ser%-ice in such outside the local limits of its jurisdiction, 

cases, and when sen'ing and in any case where the officer who has 
officer not present Served a summons is not present at the 

hearing of the case, an affidavit, purporting to be made before 
a Magistrate, that such summons has been served, and a duplicate 
of the summons purporting to be endorsed (in manner provided 
by section 69 or section 70) by the person to whom it was deli- 
vered or tendered or with whom it was left, shall be admissible 
in evidence, and the statements made therein shall be deemed to 
be correct unless and until the contrary is proved. 

(2) The affidavit mentioned in this section may be attached 
to the duplicate of the summons and returned to the Court. 

B. — IVarraut of Arrest. 

75. (1) Every warrant of arrest issued by a Court under 

„ , ^ , this Code shall be in writing signed by the 

arrest” ° ^arran o presiding officer, or, in the casc of a Bench 
of Magistrates, by any member of such 
Bench; and shall bear the seal of the Court. 

(2) Every such warrant shall remain in force until it is 
Continuance of warrant cancelled by the Court which issued it, or 
of arrest. until it is executed. 

147. Grounds for issuing warrants: — A Magistrate should issue a warrant 
on good and legal grounds It is essential that he should have a Knowledge of the 
offence ha\nng been committed, and that knowledge must be either personal or den\-ed 
from testimony legally gi\en before him The report of the Police or an> statement 
vhich is not on oath and which falls short of actual formal complaint, is not suflident 
to give the Magistrate jurisdiction to issue a warrant — Surendra, 13 W.R. 27 (31). 

148. Warrants : — Form ; — t\'hcn any Act does not premde a form of warrant, 
the form to be used is the ordinary’ one prescribed by this Code — AIut C«u/m<nt. 18 
Bom. 636. 

Pardanashin lady : — Until and unless a Magistrate is con%-inced that there is strong 
likelihood of the charge being pro\ed, a pardanashin lady of good position sho-jld rwt 
be ordinarily compelled to appear in perstm in the first in«tance— Prrm Kufr v. Mci 
Shan A’alh. 190S P.W.R. 20 
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General icarrants : — ^The issuing of a general warrant, which means a warrant to 
apprehend all persons committing a particular offence or offences, is illegal— /ames 
Hastings, 9 BHC.R 154. No general warrant for arrest should ever be issued by a 
Court of Justice. Every warrant should state as shortly as possible the special matter 
on which it proceeds. A strict adherence to the forms of warrants of arrest prescribed 
by the Code will tend to prevent their bring granted irregularly and without inquiry 
as to whether the circumstances justify their issue — Pun;. Ctr., p. 144. 

Conditional tvarrants • — A warrant whidr directs that in the event of a certain 
named person not leaving British India forthwith, all officers to whom the warrant is 
directed are to arrest that person, js invalid — Alter Caujman, 18 Bom 636. The proper 
procedure in this case would be, first to issue an order directing the person to leave 
Bntish India forthwith, which should be duly served upon him ; and then, in case of 
his refusal or neglect to comply with its terms, there should be a further order by the 
Governor in Council authorising his arrest and detention in jail — Ibid. 

149. Requisites of a valid warrant: — 

(a) It must be in writing. 

(b) It must be signed; signing not by full name but by initials is a mere irre- 
gularity and does not affect the validity of the warrant or vitiate the arrest — Bankey 
Behary, 3 P.LJ. 493, 19 CrL.J 747; Abdul Sikdar v. Mathu Singh, 5 C.W.N. 447; 
Jankt Prosad, 8 All. 293. [In Abdul Cafur, 23 Cal. 896, it was held that the signing 
must be by full name But this does not seem to be correct. See Note 143 under 
sec. 68 1 The signing roust be by pen and Ink and not by stamp — Subramania Ayyar, 
6 Mad. 396. The warrant must be rigned by the presiding officer of the Court and not 
by any other Magistrate. A warrant signed not by the Magistrate who took cognizance 
of the case but by an Honorary Magistrate who lived in the same town, is invalid, 
and a person resisting or escaping from an arrest made in pursuance of such warrant 
does not commit an offence under sec. 353, 1. P. C—Jagpai Koeri, 2 P.LJ. 487, 18 
CrL J. 526, 39 I.C. 494 The Presiding Officer who alone can sign the warrant is not 
necessanly the officer nho has taken cognizance of the offence He must be the officer 
who presides m the Court at the time when the warrant comes to be signed and not 
necesarily the Magistrate who has presided in the Court at the time when cognizance 
was taken of the offence tVhere a Magistrate is appointed by the Government with 
power to take cognizance of offences and to perform the functions of the Sub-divisional 
Officer while he was away from the station and signs a warrant issued by the latter, 
when he is on tour, he is the presiding officer ivithin the meaning of this section and 
can properly sign the ^variant— Xarfic*. A.I R 1932 Pat. 175, 34 Cr L.J 297 142 I C 

192, 13 P.LT. 167, 1932 Cr.C. 351, distinguishing /agpfl/ A'oeri’s case 

The fact that it had been the prartice for a considerable time for warrants to be 
signed by the Deputy Nazir cannot make the signing of them by that officer legal 
when he had not been empowered legally or given any lawful authority to sign such 
warrants— Swfcfcarawiff/i, AIR. 1934 Mad 206, 66 M.L.J. 408 1934 CrC 351 39 
ML.W. 388. 1934 M.W.N. 399. 35 Cr.LJ 782. 148 IC 818 • • • 

(c) It must be scaled. An unsealed warrant is void— /« re James Hastings, 9 
B H C R 151; Mahajan, 42 Cal. 708 19 C.W.N. 224. 16 Cr.L J. 336, 28 I.C 672 ; Alter 
Caufman, 18 Bom. 636. Arrest made under such a warrant is illegal— /fc/rf A person 
offering resistance to the execution of such a warrant commits no offence— 9 Cal. 424. 

(d) The person named in the warrant must be-described with sufficient certainty 
and particularity— Af/cr Caufman. 18 Bom. 636. The warrant must give particulars of 
the person to be arrested so as to identify him clearly. A warrant which directs the 
committal of 'James Hastings/ without giving any further description of him is invalid, 
since it may lead to the arrest of any person bearing that name— /ernes Hastings. 9 
BHC.R. 151. So al'O, a warrant containing a wrong description of the accused (e.g, 
civing a wrong name of his father) is im-alid — Debi Sing. 28 Cal. 399 

(e) The warrant must specify the offence. ItTicre a warrant was issued for the 
arrest of a person on a charge of abduction, it was held that since the act with which the 
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accused was diargcd did not amount to an offence without a specific intention, the 
warrant must state the intention with which the offence was committed ; otherwise it 
would be im-ahd — BidhoomooUii v. Sreenatb, 15 W.R. 4. 

{/) And lastly, the warrant must contain the name and designation of the police- 
officer or other person who is to execute it. If the name is left blank, the warrant is 
in\-alid— Emp. v. Gaman, 1913 P.R 16. 18 IC 894, 14 CrLJ 142 A warrant not 
addressed to a bailiff as required by Form 154 of Schedule V of this Code, or to any 
other person, is not valid— AfahaniiMad Balsh, 1904 P.R. 16. 

Language of icaTtattl — A warrant should be written in the language of the District 
from which it is issued. If sent to another District or Province where a different 
language is in ordinary’ use, it should be invariably accompanied by a translation — 
Cd. C. R. and C. 0., p 3 ; Bom // C Ct. Ctr , p 10. 

Warrant by telegram: — A Court should not issue a judicial order or commu- 
nicate the purport of a warrant or process by telegram —AT. TF P. Reg and Old , p. 71. 

150. ‘Shall remain in force*:~-When the law has not fixed any period 
limiting the duration of a warrant, the presumfStion is that it remains valid until it is 
executed— AWoo»!i>a, 28 Bom. 129 

A warrant on which there is an endorsement for bail to be taken for the appearance 
of the accused on a particular date, does not lapse on the expiry of that date j after that 
date, only the direction to take bail lapses, but the warrant continues in force until 
it is cancelled by the Court which issued it. or until it is executed— SmgA. 
13 CWN. 1091. 10 CrLJ 479. 4 IC 31 

A warrant of arrest does not become invalid on the expiry of the date fixed for 
return of the warrant, but remains In force until it is cancelled by the Court or is 
executed Therefore, an arrest made after etpiry of the date fi-xed is not illegal— Binrfa 
Af»r,7Pat 478.29 CrL.J 1007 (1008), 112 I C. 223, A.I R 1928 Pat. 466. 

151. Cancellation of warrant:— Apparenlly under sec 75 (2), Cr P. C, 
a warrant can only be cancelled by the Court issuing it — Ltnton v. Emp , 28 CrLJ. 
325 (327), 100 IC. 710, 28 PLR 103, AIR 1927 Lah 744 A Magistrate has 
discretion, on sufficient cause shown, to cancel a warrant and issue summons instead— 
hnat. 1 SLR, 69, 8 CrLJ. 187 ; Prem Koer v Mat Sham Natk. 1908 P\V 20 

IVhere a warrant is cancelled, it is at an end and cannot be re-issued Even where 
a subordinate Magistrate issued warrants for the apprehension of some accused persons 
for trial and afterwards cancelled the warrants, the Distnct Magistrate bad no authonty 
to direct the re-issue of the warrants against the accused — Gutu Cbaran, 1 C WN. 650. 

A warrant is an order addressed to a certain person directing him to arrest the 
accused and to produce the accused before the Court The warrant may have a further 
provision for admitting the accused to bail But in each case the warrant is an order 
directed to someone to arrest a certain accused and bring him before the Court, and 
the person to whom it is addressed may i( he is a Magistrate or police officer endorse 
the warrant to some one serving under him. \Mien a Magistrate wntes to the pe^n 
to whom the order is addressed asking him to return the warrants une-xecuted then it is 
clear that the warrants were cancelled Sec 75 (2). Cr P. C. does not require that 
there should be any formal order on the record of cancellation-/fljodiiA \ara,n v. 
^»>P . A.I R. 19 10 AH. 178 ( 179) , 1940 A L.J. 104. 

76. (1) Any Court issuing a warrant for the arrest of 

any person may in its discretion direct by 
. Court may dircrt sccu- endorsement on the warrant that, if such 
nty to be taken. person executes a bond with sufficient sure- 

tics for his attendance before the Court at a specified time and 
thereafter until otherwise directed by the Court, the officer to 
whom the warrant is directed shall take such security and shall 
release such person from custody. 
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(2) The endorsement shall state — 

(a) the number of sureties; 

(b) the amount in which they and the person for whose 

arrest the warrant is issued, are to be respectively 
bound; and 

(c) the time at which he is to attend before the Court. 

(3) Whenever security is taken under this section, the 
Recognizance to be officer to whom the warrant is directed shall 

forwarded. forward the bond to the Court. 

152. Scope of sections — In the 1872 Code, there were, instead of the words 
“for his attendance before a Court” the words “to answer the complaint” which applied 
only to accused persons — Anon , 2 Weir 39 The wording has b*een changed, and this 
section now applies to witnesses as welLas to accused persons. 

152A. Bond: Under sec 513, the Court or officer may allow a sum of money 

or G. P. Notes to be deposited in Court in lieu of executing a bond. 

A Magistrate should issue a bailable warrant even in non-bailable cases, when the 
offence charged borders on the tedinhal (e.g, when the head of a mutt js alleged to 
have committed robbery in respect of property which he admittedly c'aims to be his) 
and the accused is a man of position and respectability — Sivamulu, (1911) 1 M.W.N. 
452, 12 Cr.LJ. 430, 11 I.C. 614. 

153. Attendance before a Court:— The Magistrate may issue a warrant 
of arrest for attendance before himseU or some other Court ; but he has no power to 
issue a warrant tor the arrest and production of a person, in order tliat he may give 
evidence before the Police in an investigation under Chap XIV— /ogewdro, 24, Cal 320. 

1S3A. Court-fees: — Bail bonds in criminal cases, recognizances to prosecute 
or give evidence and recognizances for personal appearance or otherwise are not 
chargeable with any court-fee. Vide sec. 19, cl (XV) of the Court-fees Act (VII of 
1870), See also Sdiedule II, Art. 6 of the said Act which provides that bail bond 
or other instrument of obligation given in pursuance of an order made by a Court 
or Magistrate under any section of the Code of Criminal Procedure, 1898, or the 
Code of Civil Procedure 1908, and not otherwise provided for by Ihe-Court-Fees Act 
is chargeable with a Couri-fce of eight annas. 

77. (1) A warrant of arrest shall ordinarily be directed 

. to one or more police-officers, and, when 

dir^eS^"^ whom jsg^cd by a Presidency Magistrate, shall 
always be so directed; but any other Court 
issuing such a warrant may, if Us immediate execution is neces- 
sary and no police-officer is immediately available, direct it to any 
other person or persons ; and such person or persons shall execute 
the same. 

(2) When a warrant is directed to more officers or persons 
Warrant to several than ojie, it may be executed by all, or by 
Person*- any one or more of them. 

154. This section merely directs that a warrant shall be ordinarily directed to 
one or more Police-onicers, but it does not say Oiat the name of that Police-onicer 
should be inserted in the warrant as well as his designation. “It would be extremely 
difTicuU to carr>' on the Police administration of the country* if everj* warrant had to be 
directed by name to a Policc-oniccr and upon his transfer it were to become incapable 
of execution til] the name of some other officer had been substituted in his place”— 
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Bankey Beharv. 3 P.LJ. 493. 19 Cr.LJ. 747. 46 IC. 523. See also A.I.R. 1918 Pat 
269, 3 PatLJ. 493, 5 Pat.L.W. 117. In Shankar Dayal, 25 Oaill, 24 CrLJ. 14, 
AIR. 1922 Oudh 224. 9 OLJ. 667, 71 LC 62, It has been held, however, that a 
^-arrant which does not contain the name of the police-officer to whom It was issued 
and to whom authority to make the arrest was given, is irregular; but it has been 
conceded that the e\idence of the Magistrate who signed the warrant or of the 
Sub-Inspector who executed it may supply the omission See also Emp. v. Gaman, 
18 IC. 894, 14 Cr.L.J. 142, 1913 P.R. 16 The Rangoon High Court also holds 
that if a warrant is directed to a police thana without specifying the name of any 
officer in the station, it is at most a clerical error and does not invalidate the arrest 
if the accused has not suffered any prejudice — Ma Ktn, 3 Bur.L,J. 182, 26 CrLJ. 845, 
A I.R. 1924 Rang 383, 86 I C. 669. . 

Warrant by Presidency Magistrate . — A warrant issued by a Presidency Magistrate 
shall always be directed to Police-officers. Where such a warrant was directed to a person 
other than a Police-officer, though such officer was immediately available, the High Court 
severely condemned the procedure — Syud Hossatn, 8 W R. 74. 

Any other person — A Magistrate may, under this section, direct a warrant to an 
unofficial person only when its immediate e.tecution is necessary, and when he cannot 
immediately obtain the assistance of the Police—Sttrejidfo Noth Roy, 13 W R. 27. In 
the absence of these conditions, a Court is not justified m entrusting a warrant to a 
private person (e.|, a Forest officer) for execution— PtfiMrarAi, 51 Mad. 873, 29 Cr.LJ. 
541 (542), AIR 1928 Mad. 624. 1928 MWN 310. 

78. (1) A District Magistrate or Sub-divisional Magis- 

trate may direct a warrant to any land- 
e.nJ'laJdhoS'a^fetc”' farmer or manager of land within 

his district or subdivision for the arrest of 
any escaped convict, proclaimed offender or person who has been 
accused of a non-bailable offence, and who has eluded pursuit. 

(2) Such land-holder, farmer or manager shall acknowledge 
in writing the receipt of the warrant, and shall execute it if the 
person for whose arrest it was issued is in, or enters on, his land 
or farm, or the land under his charge. 

(3) When the person against whom such warrant is issued 
is arrested, he shall be made over with the warrant to the nearest 
police-officer, who shall cause him to be taken before a Magistrate 
having jurisdiction in the case, unless security is taken under 
section 76. 

79. A warrant directed to any police-officer may also be 

executed by any other police-officer whose 

Warrant directed to name IS endorsed Upon the warrant by the 
police-officer. officer to whom it is directed or endorsed. 

155. Scope:— Tb's section speaks of a warrant "directed to a police-officer," 
and has no application to a warrant directed to a pn\-ate person (e.g.-x Forest Officer) 
under the latter part of sec 77. Such person cannot endorse the warrant to anybody— 
Pasuvathi 51 Mad. 873. 29 Cr.Lj. 541. 55 MLJ.-220. A.! R. 1923 Mad. 624. 23 
MLW. 141, 109 I.C 365. 1928 M.W.N. 3ia 

Endorsemenl: — H ® warrant directed to a police-officer is executed by a.nother 
officer without endorsement (eg. if a warrant addressed to the balbil of the Conn is 
executed by a naib naiir and process-server without any endorsement by the baXff), 
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the execution is illegal — GhasUa, 22 Cr.LJ. 145, 3 LahLJ. 346, 59 I.C. 849. The 
endorsement should be regularly made by name to a certain person, m order to 
authorise him to make the arrest— Dargo Teteati v. Rahman, 4 C.W.N. 85. 

Moreover, the endorsement must be made by the Police-officer to whom the warrant 
is directed Where a warrant was directed to a Court Sub-Inspector and the endorse- 
ment was made by the Court Head Constable, rt was held to be invalid— Durga Charan. 
27 Cal. 457. 

Where one of the endorsements is only by initials but those initials have been 
identified upon the evidence, the warrant fulfils the requirements of the law. ' It is 
desirable, however, that initials ^ould not be allowed in such a case — Abdul Sikdar 
V. Mathu Singh, 5 C,W.N. 447. 

It is immaterial whether the authonty to the other police-officer to execute the 
warrant is given by an endorsement on the warrant itself or by a separate piece of 
paper, c I , a letter written separately and intimating that the bearer is authorised to 
execute the warrant. What is essential under this section is the authority in writing. 
If the authority is delegated and it appears that the authority is there, the requirements 
of this section are satisfied — Mangharam, 25 SL.R. 117, 32 CrLJ 916 (921), A.I.R. 
1931 Sind 89, 1931 Cr.C. 489, 132 IC 465. See also Zarkhan Nurkhan v. Emp , A.I.R. 
1940 Pesh. 10 

' Where the endorsement on the warrant gave the name only but not the designation 
of the police-officer, it was held that this section required the name to be endorsed and 
that Form 2, Sch. V, had no beanng on endorsements under this section and would 
not have the effect of invalidating the arrest — Karttk, 1932 Pat 171, 33 Cr.L.J. 706, 
138 I.C. 844. 13 P.L.T. 135, 1932 Cr.C 347. 

• 'Any other FoUce Officer' .—A process-serving peon is not included in the term ‘any 
other police-officer’ in the section — Durga Charan, 27 Cal. 457. 

156. Warrant under Special Acts: — A special warrant issued under sec. 6 
of the Bombay Gambling Act, IV of 1887, cannot be executed by any other officer 
except the of^er therein named— 3 SL.R. 56, 10 CrLJ. 3, 2 IC 371. 
Similarly, a warrant under sec. 45 of the Bengal Chowkidari Act (VI of 1870, BC.) 
can be executed only by the person named therein— SAeift/i Nosur, 37 Cal. 122, 14 
CWN. 262, 5 I.C 409, 11 Cr.L4 128. The Burma Gambling Act does not contain 
any provision for endorsement of the warrant issued under sec. 6 of that Act by the 
officer to whom it is issued, to another officer— P® Tkwai, 12 BurLT. 165, 21 Cr.L.J. 
79. 54 I.C. 57. 


80. The police-ofRcer or other person executing a warrant 
of arrest shall notify the substance thereof 
Notification of sub- to the person to be arrested, and. if so 

stance of warrant. - i t n t. u- ..i ij. ou 

required, shall show him the warrant 


157. Notify the substance: — IVhcre a Police-officer simply shows the warrant 
to the accused but does not give an opporturaty of reading it, and does not notify 
its substance to him, the arrest so made is unlawful— Saifs Chandra v. Jadunandan, 
26 CaL 748 5 Abdul Cajur. 23 Cal. 896. But if the Police-officer shows th? warrant to the 
accused and gives him sufficient opportunity of reading the warrant itself, the omission 
on the part of the officer to explain the particulars of the warrant, does not invalidate the 
arrest 5 because, all that this section requires, is that the accused should have reasonable 
opportunity of knowing on what charge he is being arrested and before what Court he 
is to appear, so that he may take steps for arranging for his dcfence-^Ba«/(ejt Behary 
3 P.L.J 493, 19 Cr.LJ. 747, 46 I.C 523; Kaitik, A.I.R, 1932 Pat. 171, 33 CrLj’ 
706. 138 IC. S44. 13 P.LT. 135, 1932 Cr.C 3f7. MTiere a warrant provided for 
bail, but the constable making the arrest did not give the slightest intimation to the 
arrested person that bail had been allowed, nor did he ask the prisoner whether he could 
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give the required bail, held that the arrest was illegai— Charan, 16 C.WJ^. 549, 
13 CrLJ. 590 (591). 

\Vhere directly the constable arrested a woman ie, touched her in the sense of 
sec. 46 (1), Cr. P. C., she began to resist and that resistance on her part and on the 
part of others created such a disturbance that any further communication by the 
police was for the moment impossible, the police acted correctly in overcoming the 
resistance and then in showing the warrant,* which was issued for the arrest of the 
woman, and communicating its substance — Ramjil v. Emp., 39 Cr.LJ. 360 (361), 173 
I.C. 734, 10 R A 501, 1938 ACrC 5, 1938 ALR, 174, 1937 ALJ. 1334, 1938 A.W.R. 
(H.C.) 17, A I.R. 1938 All. 120. 

158. Show the warrant: — This implies that the arresting cfficer must have 
the warrant of arrest in his possesaon at the time of making the arrest , otherwise, it is 
illegal — Amar Nath, 5 All 318 ; see also Canesh Lai, 27 All 258. 

Mere showing is not sufficient An opportunity should be given to the person to 
be arrested by showing him the warrant so that he might read it (26 Cal. 748) and see 
that the person arresting has authonty — Abdul Ghafur, 23 Cal. 896; Salish Chandra v. 
Jadunandan, 26 Cal. 748, 3 C W N 741 1 Anand tail. 10 Cal 18 ; Tulsiram, 13 Bom. 
168; Sheikh Nasur, 37 Cal 122; Atyaz Husain, 38 AH. 506 ( 508). 

The arresting officer is to show the warrant, tf so required. It is not necessary 
that the officer executing the warrant should m the first instance show the warrant 
It IS sufficient if he should appnse the person to be arrested of the contents of the 
warrant and show it if desired — Baroda Kanta, 25 CW N. 815, 23 Cr.L J 347 ; Hamjit 
V. Emp, supra. 

A recent Calcutta case has laid down that even though the provisions of sec. 80 
are not complied with (i e.. substance of warrant is not notified nor warrant shown), 
still the arrest is legal in this sense that the police-officer may, under sec 46 (2), use 
all means necessary to effect the arrest, if (he person to be arrested forcibly resists the 
endeavour to arrest— /JurhesA Alt. 56 Cal 831. 33 CWN 284 (285), 49 CLJ 264. 
30 CrLJ 703, 116 I.C. 723. A.IR. 1929 Cal 174 

Presumption - — In absence of evidence compliance with the provisions of this 
section will be presumed as there is a presumption that all official acts are properly 
performed— Nurkhan v Emp .AIR 1940 Pesh 10 


81. The police-officer or other person e.xeciiting- a warrant 
Person arrested to be arrcst shall (subject to the prov’isions of 
brought before Court scction 76 as to security), without unneces- 
without delay bring the person arrested before 

the Court before which he is required by law to produce such 
person. 


159. Further detention: — ^t'Tien the arrested person is brought before the 
Magistrate, the Magistrate cannot lawfully commit him to pnson or remand him without 
sufficient grounds — Surendra Nath, 13 W.R. 27. TTie warrant is exhausted as soon as 
the person arrested is brought before the Court. If the accused is to be further detained, 
it must be under some fresh warrant or order, such as an order of remand under sec. 244. 
The warrant for further detention would be one of commitment directed to some jailor / 
nr other person having authonty to recent and keep the pnsoncr — /b re Jp. Bouike, 

13 W.R. 1, 4 BengL.R. App. 1. 


Arrest of u-omen after child birth Women arrested soon after child bi.rth should 
not ordinanly be remos-ed until thej* are in a proper condition to trarel. Thej* should be 
allowed to remain under proper charge In the care of their rehtions or t' 


1 . I iie>* s.nouia be j 
r to be sent to the / 
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nearest dispensary and suffered to remain in the dispensary until the officer-in-charge 
certifies that they are sufficiently recovered — Botn. H. C. Ci. Cit., p 3. 

Where warrant may S2. A warrant o£ arrest may be executed 
be executed. at any place in British India. 

160. Arrest outside British India:— 'Vhere the accused was arrested by a 
constable of the Jeypur State, and was afterwards arrested by a British Constable in 
the Residency of Jeypur, the arrest was held to be made outside British India — Sheu 
Bun, 7 Bur.LR. 83 

The arrest of a person at a Railway Station m a Native State (c.g, the Gwalior 
State) on a charge of an offence committed in British India is illegal. The Gwalior 
State has ceded to the British Government junsdiction over the Railway lands for the 
administration of civil and criminal justice in connection with the Railway, and not 
in respect of offences not committed on these lands and having no connection with the 
Railway administration — Radha Ktsken, 1 Lah. 406,-21 Cr.LJ 303. So also, the grant 
by the Nizam to the British Government ol avil and criminal junsdiction along the 
line of Hyderabad State Railway, does not justify the arrest of a person on the lands 
of the State Railway under the warrant of a Magistrate in British India for an offence 
committed in a Bntish territory and not committed in the Railway nor in any way 
connected with the admihistration of the B&\\v,ay— Mohammad Yusujuddin, 25 Cal. 20 
(P.C), 24 I.A. 137. 

83. (1) When a warrant is to be executed outside the 

Warrant forwarded for limits of the jurisdiction of the Court 

execution outside juris- issuing the same, such Court may, instead 
of directing such warrant to a police-officer, 
forward the same by post or otherwise to any Magistrate or 
District Superintendent of Police or the Commissioner of Police 
in a presidency-town within the local limits of whose jurisdiction 
it is to be executed, 

(2) The Magistrate or District Superintendent or Commis- 
sioner to whom such warrant is so forwarded shall endorse his 
name thereon, and, if practicable, cause it to be executed in 
manner hereinbefore provided within the local limits of his 
jurisdiction. 

161. Scope of the Section: — ^This section contemplates cases where n 
Magistrate in British India issues a warrant for the arrest of a person m some place 
in British India outside his jurisdiction. It can have no application to a case where 
a Magistrate in a Native State issues o wanant for the arrest of a person in Britidi 
India, even if the Criminal Procedure Code has been adopted by the State authorities. 
Therefore a Magistrate of a Native State cannot issue a warrant directing the Police 
or OfTiciah in British India to arrest a person accused of committing a crime within 
a Nati\c State — flaramohan Patnask v. Emp.. 40 Cr.L.J. 500 ( 502), 180 IC. 787, 
A I R 1939 Pat 129, 19 P.L.T. 909, 1938 P.W.N. 869, 18 Pat. 121 ; TahiUam Khan- 
ehand v Emp.. A.I.R. 1938 Sind 46, 173 LC 322, 39 Cr.LJ. 298. 'i2 SL.R. 134, 10 
RS. 203 

The proMsions of this section read with sec 5 apply to a warrant issued under 
the Workmen’s Breach of Contract Act. Therefore, a Magistrate cannot refuse to 
execute wiihm his district a warrant issued by a Magistrate of another district under 
that Act— C/iafM. 1898 P.R. 11 ; Kattaym. 20 Mad. 235 ; Muthya, 20 Mad. 457 j 
Coxni Shankar v. Mata pjoiad, 20 All. 124. That Act has been repealed. 
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84. (1) When a warrant directed to a police-officer is to 
Warrant directed to executed beyond the local limits of the 
police-officer for execu- jurisdiction of the Court issuing the same, 
t,on outside jurisdiction. 3, ,3,1 ordinarily take it for endorsement 
either to a Magistrate or to a police-officer not below the rank of 
an officer in charge of a station, within the local limits of whose 
jurisdiction the warrant is to be executed. 

(2) Such I^fagistrate or police-officer shall endorse his 
name thereon and such endorsement shall be sufficient authority 
to the police-officer to whom the warrant is directed to execute 
the same within such limits, and the local police shall, if so 
required, assist such officer in executing such warrant. 

(3) Whenever there is reason to believe that the delay 
occasioned by olitaining the endorsement of the Magistrate or 
])olice-officer within the local limits of whose jurisdiction the 
warrant is to be executed, will prevent such execution, the police- 
officer to whom it is directed may execute the same without such 
endorsement in any place beyond the local limits of the jurisdiction 
of the Court which issued it. 

(4) This section applies also to the i)olice in the town of 
Calcutta. 


85. When a warrant of arrest is executed outside the 
Proadur. on orrest district in which it was issued, the person 
of person against whom arrestccl shall, unless the Court which issued 
warrant issued. warrant is within twenty miles of the 

place of arrest or is nearer than the Magistrate or District 
Superintendent of Police or the Commissioner of Police in a 
presidency-town within the local limits of whose jurisdiction the 
arrest was made, or unless security is taken under section 76, 
be taken before such Magistrate or Commissioner or District 
Superintendent. 

88. (1) Such ^lagistrate or District Superintendent or 

Procedure by Magistrate Commissioner shall, if the person arrested 
before whom person appears to be the person intended by the 
arrested is brought. Court which issiicd the warrant, direct his 

removal in custody to such Court; 

Provided that, if the ofTcncc is bailable, and such person is 
ready and willing to give bail to the satisfaction of such Magis- 
trate. District Superintendent or Commissioner, or a direction 
has been endorsed under section 76 on the warrant and such 
person is ready and willing to give the security required by such 
direction, the Mnsi^tratc. District Superintendent or Commis- 
sioner shall take such bail or security, as the case may be, and 
forward the bond to the Court which issued the warrant! 
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(2) Nothing in this section shall be deemed to prevent a 
police-officer from taking security under section 76. 

C . — Proclamation and Attachment. 

87. (1) If any Court has reason to believe (whether after 

taking evidence or not) that any person 
ab^ndmg^°" against whom a warrant has been issued by 

it has absconded or is concealing himself so 
that such warrant cannot be executed, such Court may publish 
a written proclamation requiring him to appear at a specified 
place and at a specified time not less than thirty days from the 
date of publishing such proclamation. 

(2) The proclamation shall be published as follows: — 

(n) it shall be publicly read in some conspicuous place of 
the town or village in which such person ordinarily 
resides ; 

(b) it shall be affixed to some conspicuous part of the 

house or homestead in which such person ordinarily 
resides or to some conspicuous place of such town 
or village; and 

(c) a copy thereof shall be affixed to some conspicuous 

part of the Court-house. 

(3) A statement in writing by the Court issuing the pro- 
clamation to the effect that the proclamation was duly published 
on a specified day shall be conclusive evidence that ffie require- 
ments of this section have been complied with, and that the pro- 
clamation was published on such day. 

162. Scope: — ^This section read with section 88 shows that even in summons- 
cases and against witnesses, a proclamation may be issued But to lay a foundation 
for the issue of a proclamation under this section with an accompanying order for 
attachment under sec. 88, it is necessary strictly to comply with the provisions of law 
relating to the issue of a warrant, in a case where a summons is the ordinary mode of 
enforcing attendance — Vfiiin Khan, 5 N.LR. 125, 10 Cr.LJ. 306 

163. Conditions precedent to proclamation: — The processes of attach-- 
ment and proclamation are not to issue whenever a warrant fails of its effect. Before 
issuing a proclamation, the ofTicer sent to serve the warrant must be examined as to the 
measures adopted by him to sers'e it. If, on his e\’idence or in any other manner, the 
Magistrate is satisfied that the accused is absconding or concealing, then and then only 
the processes of proebmation and attadiment may be issaei—Bishonath, 3 W.R. 63 ; 
Po Ni. 3 LB.R. 116; RamkUhoxe. 19 WJ?. 12; FaiiR Kkan. 5 N.LR. 125, 10 Cr.LJ. 
306, 3 I.C 575. 

The prc\nous issue of a warrant against the person whose attendance is required 
before the Court is a necessar>’ condition. Therefore, if the Court has no authority or 
jurisdiction to issue a warrant, an order for the issue of proclamation and a subsequent 
order for attachment are illegal— fwonwor Sinth. 15 P.R. 1893 ; In re Ramjibai, 14 
Bom-LR. m. 13 Cr.L.J. 796, 17 IC. 540. 

164. Absconding: — The Magistrate roust be satisfied that the accused was 
abscondini er eonctalint himsrll for the purpose of avoiding the service of the warrant. 
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The mere fact that the Sub-Inspector touJd not find the accused is not enough under 
this section— v. Cuban, 6 W.R. 73 (74) j Ram Ktshore, 19 W.R. 12 (13). 

The term "abscond” does not necessarily imply change of place. Its etymological 
and ordinarj' sense is ‘‘to liide onescir*, and it matters not if a person departs from his 
place or remains in it, if he conceals himself. In either case he is said to 'abscond'. 
Moreover, the term does not apply to the commencement of concealment. If a person 
having concealed himself before process issues, continues to do so after it is issued, he 
is said to abscond — Srimvoia Aiyengar, 4 Mad. 393, 

To be deemed an absconder, one need not be proclaimed as such under this section. 
But an absent person should not be too readily assumed to be an absconder without 
due inquiry and notice — 2 Weir 40 

A man who files a petition against an order issuing the warrant and takes steps to 
procure the order of a superior Court that he should be allowed to remain on bail after 
such warrant has been issued, cannot be said to be absconding or concealing himself, and 
a MapsJrate is not justified in proceeding under this section — Qamardtn, 1922 P.L.R. 66, 
23 CrL.J 454, 67 I C. 726, A I R. 1922 Lah 475. 

165. Mode of publication: — ^The procedure laid down m this section for the 
publication of the proclamation seems to indicate that it was the intention of the 
Legislature that the accused person should have the means of deriving information 
through his friends or family, or m some other direct way, when the warrant or the 
•hrect order to attend cannot be served upon him ; and that the Legislature has 
distinctly determined a sufficient time (30 days) to allow such indirect notice to reach 
bim and for him to attend the Court m consequence of that notice— RaniAis/iere, 19 

12 (14. 15). 

The provisions of sub-sec (2) as to the mode of publishing a proclamation are 
perfectly clear and explicit m their terms, and failure to comply with the rules will 
ritiaie the subsequent attachment and sale-— A/w« /an v. Abdul. 27 All 572 IVhere 

provisions of clause (c) were not complied with at all, and although the provisions 
of clauses (fi) and (c) were complied with, the proclamation did not specify a place 
and a time for the appearance of the absconder, held that the proclamation was not 
made according to Abdullah v Jitn, 22 All 216 (218), 1900 AWN. 28; Abdul 
V Kazm, 1904 AWN 159 (cited m 27 AIL 572 at p 573). 

But where the proclamation was made and \vas read and published in the pbccs 
where the absconders were most likely to hear of them, but a copy was not a/Taed to 
fhe Court-house, the flaw would in no way prejudice the proceedings, and would be 
cured by sec 537— 39 P R 1917. 18 Cr.L J 979 

The most important part of the publication is the publishing of the proclamation 
in the accised’s place of residence, and it is from the date of such pubhcalion that the 
30 days should be counted — Mala Singh, 6 PR 1917, 17 CrLJ. 414 (416), 35 IC 
974 5 Subbarayar, 19 Mad 3 

Burden of Proof . It is on the prosecution to prove that the proclamation was 

made in the manner presenbed by this section— Paodya Nayak, 7 Mad. 436 

166. Thirty days’ time:— The period of thirty days is to be counted not 
from the date of issuing the proclamation, but from the 'date of publishing such 
proclamation’ ic. from the date of the complete publication by doing all that is 
required under sub-sec. (2) of this section— P«r« Ktshore. 19 W.R 12 (14), 10 BJ-.R. 
App. 14 The rules presenbed by this sectmn with regard to time and pbee are 
imperative, and if the date fixed for the appearance of the accused is less tha.n 30 
days from the date of publishing the prodaniation. it is illegal and all subsequent 
proceedings (attachment and sale) wiH also be invalid and must be quashed— 

SinsA. 1919 P.R. 32. 21 CrJ.J 2ia 54 IC 994; Subbarayar. 19 Mad. 3. 1 Weir 86; 
Sufcfra Naicken .17 M LJ. 438, 6 Cr UJ. 332 
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\\’here the proclamation did not comply with this section in that thirty days were 
not given to appear as enjoined by it, held that the failure to give this notice did not 
amount to more than an irregularity whidi can be cured by an application under sec. 
537, Cr. P. C , unless the applicant bad been prejudiced by the error or omission — 
Hans Raj, 36 Cr.LJ. 457, 153 I.C. 954. 36 P.L.R, 262, 1934 Cr C. 1391, A I.R. 1934 
Lah. 987, 16 Lah. 466. 

167. Disobedience to proclamation: — An accused person against whom a 
proclamation has been issued must, until he has surrendered, be regarded as in contempt, 
and the Court will not entertain any application on his behalf. He must appear before 
the Magistrate and apply to him to be disdiarged on the ground that the warrant is 
informal or offer some explanation by way of purging his contempt, and at the same 
time application may be made for the release of his property. It will then be the duty 
of the Magistrate to determine judidally whether the warrant was valid, and when he 
has done so, the person against whom and against whose property the warrant was 
respectively issued may, if he be so advised, apply for the revision of the proceedings — 
BisheshuT. 2 N W.P.HCR. 441 ; Womesh Chandra, 5 W.R. 71. 

168. Statement in writing: — ^Wherc there is no endorsement or statement 
in writing made by the Court validating the proclamation, the proclamation is not made 
according to law, and the subsequent attachment and sale are invalid — Mian Jan v. 
Abdul, 27 All 572 j Abdulla v. /i7k. 22 All 216 The Magistrate ought to take parti- 
cular care to preser\’e the proclamation, and there must be records in the Court to show 
that the formalities were strictly observed Where such records were lost (e.g., where 
neither the proclamation nor its copy was forthcoming), the High Court set aside the 
proclamation and attachment, and restored the property of the owner— /ina Badhar, 
14 Bom.LR. 163, 13 CrLJ. 293 (294), 14 LC, 757, 1 Bom.Cr.C. l&l. See also 
Shewdyal v. Gnban, 6 W.R. 73. 

The statement in writing should slate clearly that the proclamation was duly 
published, and should also mention the date of publishing the proclamation ^Vhere 
the validating order merely stated that the proclamation was duly published, but 
omitted to specify the date of the publication, held that It could not be considered as 
a conclusive evidence that the requirements of see 87 had been complied with— A/M//an 
Singh. 32 P.R. 1919, 21 Cr.L.J. 210, 54 I.C 994 The provision of see. 87, cl (3) is 
only applicable when a statement in writing by the Court spenfies the date on which 
the proclamation was published. Where this Is not done, the recording of such an 
order will not suffice to take the place of direct evidence of publication and service of 
the proclamation, Raghum, 27 Cr.LJ. 318, 160 I.C. 601, 17 P.L.T. 81, A.f.R. 1936 
Pat. 249, 1936 Cr C. 273. 

Some vague materials on the record merely to show that a proclamation was 
perhaps issued, are insufficient ; so also, a sugue admission by one of the accused 
persons that a proclamation of some undescribed sort at some unspecified time issued, 
has no \‘alue — Jtna Badhar, supra. 


88. (1) The Court issuing a proclamation under section 

87 may at any time order the attachment of 
Attachment of property any property, moveable or immovcal)Ie, or 
O person a scon mg. belonging to the proclaimed person. 

(2) Such order shall authorize the attachment of any pro- 
perty belonging to such person within the district in which it is 
made; and it shall authorise the attachment of any property 
belonging to such person without such district when endorsed by 
the Di.strict Magistrate or Chief Presidency Magistrate within 
whose district such property is situate. 
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(3) If the property ordered to be attached is a debt or 
other moveable property, (he attachment under this section shall 
be made — 

(a) by seizure; or 

(b) by the appointment of a receiver; or 

(c) by an order in \Yriting prohibiting the delivery of 

such property to the proclaimed person or to any 
one on his behalf; or 

(d) by all or any two of such methods, as the Court 

thinks fit. 

(4) If the property ordered to be attached is immoveable, 
the attachment under this section shall, in the case of land paying 
revenue to the Proviucial Government, be made through the 
Collector of the district in which the land is situate, and in all 
other cases — 

(e) by taking possession; or 

(/) by the appointment of a receiver; or 

(o) hy an order in writing prohibiting the payment of 
rent or delivery of property to the proclaimed 
person or to any one on his behalf ; or 

(h) by all or any two of such methods, as the Court 
thinks fit. 

(5) If the property ordered to be attached consists of live- 
stock or is of a perishable nature, the Court may, if it thinks it 
expedient, order immediate sale thereof, and in such case the 
proceeds of the sale shall abide the order of the Court. 

(6) The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a receiver ap- 
pointed under Chapter XXXVI of the Code of Civil Procedure, 
1882.* 

(6A) If anv claim is preferred to. or objection made to the 
... ' attachment of. any property attached under 

section within six months from the date 
of such attachment, by any person other 
than the proclaimed person, on the ground that the claimant or 
objector has an interest in such property and that such wterest 
not liable to attachment under this section, the claim or objec- 
tion shall be inquired into, and may be allowed or disallowed in 
whole or in part: 

Provided that any claim preferred or objection made zvithin 
the period ollozucd by this sulf-section may, in the event of the 
death of the claimant or objector, be continued by his legal 
representative. 

• See now Order XL of the Code of Ovil Procedure. 1903 (Act Y of 1908). 

Cr— 10 
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{6B) Claims or objections under subsection (6A) may be 
preferred or made in the Court by which the order of. attachment 
is issued or, if the claim or objection is in respect of property 
attached under an order endorsed by a District Magistrate or 
Chief Presidency Magistrate in accordance with the provisions 
of subsection (2), in the Court of such Magistrate. 

(6C) Bvery such claim or objection shall be inquired into 
by the Court in which it is preferred or made'. 

Provided that, if it is preferred or made in the Court of a 
District Magistrate or Chief Presidency Magistrate, such Magis- 
trate may make it over for disposal to any Magistrate of the first 
or second class or to any Presidency Magistrate, as the case may 
be, subordinate to him. 

{6D) Any person whose claim or objection has been dis- 
allowed in whole or in part by an order under sub-section (dA) 
may, within a period of one year from the date of such order, 
institute a suit to establish the right which he claims in respect of 
the property in dispute; but subject to the result of such suit, if 
any, the order shall be conclusive. 

(6E) If the proclaimed person appears within the time 
specified in the proclamation, the Court shall make an order re- 
leasing the property from the attachment. 

(7) If the proclaimed person does not appear within the 
time specified in the proclamation, the property under attachment 
shall be at the disposal of the Provincial Government; but it 
shall not be sold until the expiration of six months from the 
date of the attachment and until any claim preferred or objection 
made under sub-section (dA) has been disposed of under that 
sub-section, unless it is subject to speedy and natural decay, or 
the Court considers that the sale would be for the benefit of the 
owner, in either of which cases the Court may cause it to be sold 
whenever it thinks fit. 

Change: Sub-sections 6A to 6E, and the italicised words in sub-section (7) 

have been added by see. 13 of the Cr. P. C, Amendment Act, XVIII of 1923. The 
reasons are stated below in proper places. 

The words ''Provincial Covcmnienl’' have been substituted for the word "Govern- 
ment” in this section by the Gomnment of India (Adaptation of Indian Laws) Order, 
1937. 

769. Proclamation and attachment: — IlavinR regard to the words ‘at any 
lime,’ a Magistrate may issue a simullaneous order of proclamation (under sec 87) and 
attachment (under this section ) — Bhai Lai. 29 Cal. 417, 6 C.WJJ. 680. Siflcc the 
object of attachment is to enforce the appearance of the absconder, the attachment must 
immediately follow the proclamation, and it is unnecessary or e%’cn illegal to wait till 
the time specified in the proclamation has run out and then to order attachment because 
the proclamation has not been obeyed— A/«/fAaru/. 6 dM..R. 38 It is true that a 
warrant under sec. 88, Cr. P. C.. cannot bc issued unless a proclamation has already 
been issued under see. 87, Cr. P. C., but when a warrant under sec. 88 has been issued, 
it is to bc presumed that a proclamation under sec. 87 has already been issued, the 
presumption of bw being that the acts of a Oaurt must bc presumed to have been 
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duly • performed— 5/iib Cl.aran v. Emp, 39 CrX.J. 570, IL.R. 1938 All. 386, 1938 
A.W.R. (HC) 124. 1938 ACr.C. 13, 1938 A.LJ. 137, 174 IC. 861, 1938 A.L.R. 337, 
10 R A 634, A I.R. 1938 All 220. 

An attachment of property under tWs section is not authorised in a district other 
than that of the issuing Magistrate except when the order of attachment has been 
endorsed by the District Magistrate sritlun whose district the property to be attached 
is atuate— CoMu. 31 Cr L J. 494. 123 I a 397, 11 P.L.T. 402, A.I R. 1930 Pat. 347. 


The action of the Pohee officers, who executed a warrant of attachment under this 
section, in digging the walls or floors to remove door-frames cannot be held to be 
technically correct and resistance to it does not amount to an offence under sec. 332, 
I. P. C.—Ram}i. 31 CrL.J 937, 125 l.C 784. A I.R. 1930 Pat. 387. It is not for 
the Sub-Inspector of Police or Officers of a Court to demand that they shall rot be 
bound to execute a warrant unless they are satisfied that the Court which issued the 
warrant was acting properly within its jurisdiction and had a legal right in the 
circumstances to issue the warrant. All Uiat the officer executing a warrant has to 
see is that it is on the face of it a legal warrant executed by a person who has authority 
to issue warrants of that nature. If such a warrant is delivered to an officer of the 
Court, he is bound to execute it and he is certainly acting in accordance with his 
duty. If he is attacked while executing the w^ant, the person attacking can be 
conweted under sec. 353, I. P. C. — Sfiifr Charan v Entp., supra. 

There are some essential differences between an attachment by a Civil Court in 
owution of a money decree and an attachment contemplated by this section. IVTien 
once the property under attachment is declared to be at the disposal of Government 
under this section, it would be open to the Government to sell the property, or to 
dispose of the property in any other manner, or to be itself in possession of the property. 
The position is at the least analogous to the case where a receiver is appointed for the 
possession and management of immoveable properties. The Government is, therefore, 
a necessary party to a suit under O 34, r 1. C P. C , in respect of the attached 
property — Alaiammal v. Sadcsiva Padayacki, AIR. 1930 Mad. 1017, 60 ML.J 72, 
1930 M.WN 1021. 32 M.L.\V. 843. 129 IC. 47 

IVTiere the land is attached under sec. 88, Cr P C , and actual possession is taken 
by posting a constable on the spot, a person removing standing crops from such land 
is guilty of an offence under sec. 379. I P C—Bande Ah Sketkh, (1939) 2 Cal. 419, 
A.IR 1940 Cal. 163, 41 CrLJ 396. 187 I C. 125 

TWs section provides a complete Code for the attachment of the property of 
absconding person, and claims by persons other than the absconder to the property 
attached but this' attachment ceases when the absconder surrenders or is arrested 
and in any case comes to an end when the subsequent attachment under sec 386, 
Cr. P. C., is effected — Suraj Narain, AIR 1934 Pat 181 (182), 15 PL.T 57, 13 
Pat. 317, 1934 Cr C 370, 148 IC. 321, 35 Cr.LJ 682. 

170. Properly;— According to the Madras High Court the undivided interest 
of a co-parcener of a joint Hindu family, or any portion thereof, can be attached under 
this section — Secy oj State v Rangasamy, 39 Mad 831 (B34) (FB), 31 MLJ 84. 

17 CrLJ 293, 35 I,C. 168 (ovemiling Chinnian. 2 Weir 43) s Umajan. 2 Weir 43 
(Footnote). The Patna High Court look a different view in 5iji Dikari. 42 IC 781. 

18 CrLJ. 1037. The Lahore High Court holds that with regard to ancestral bnds all 
that can be attached is the interest of the absconder, but on his death the lands must 
bf released in favour of his heirs— SAoh ^fuhamnlad. A.IR. 1925 Lah. 629. 7 Lah-LJ. 
40. 26 CrLJ 1148 26 PLR. 395, 88 l.C 460; Sadhu Singh v. Seaetary cf State. 
18 P.R 1903 ’ 156 PLR 1908, 19 P.W.R. 1908; Niatrat Ah v. Secretary e>f State. 


52 PR 1915, 30 IC 71. , 

The unascertained share of a partner in the assets of the partnerJiip which were 
then in the hands of a Receiver under a winding-up order, was not attachable, such 
share not being -property belonging to the defendanf-.-tbho/ v. Abbe<t. 5 BLR. 3S2. 
But the share of a judgment-debtor in partnership with a-iother person who a’one was 
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in possession of the proper^y at the time of attadiment was liable to attachment j but 
the attachment must be by prrfiibitory order and not by actual seizure — Thama Singh 
V Kalidas, 5 B.L.R. 386. 

See also Note 175. 

171. Sub-section (6A) — Claims of third parties: — Before the addition 
of this sub-section by the Amendment Act of 1923, it was held in a number of cases 
that secs 88 and 89 did not provide for the investigation by a Magistrate of the claims 
of third parties whose property had been attached as the property of the accused j the 
remedy of the claimant was by way of a avil suit, as the question was one more for the 
Civil Court than for the Magistrate — Skeodthal, 6 All. 487 ; Kissoree Pater, 7 W.R. 35 ; 
Su We, 4 L.BR. 109; Kemdappa Goundan, 20 Mad. 88; Gaman, 8 P.R. 1911. These 
rulings are now rendered obsolete, and the new sub-section (6A) provides for the investi- 
gation by the Magistrate of claims and objections preferred by third parties. 

The proviso to the sub-section provides for the continuance of proceedings by the 
legal representative of a claimant or objector who may die pending the inquiry into his 
claim or objection 

Sub-section (6B): — ^“We have provided for the case of claims to property in 
another district from that in which the order of attachment was made" — Report of the 
Select Committee of 1916. 

Sub-section (6C) "The sub-sections which the Bill adds to section 88 imply 
that the Court which issues an order of attachment or endorses the same under 
sub-section (2) is to investigate and determine a claim or objection We think that a 
limited power to transfer claims and objections for disposal to subordinate Magistrates 
would be useful, and we have, therefore, provided that the District Magistrate may 
transfer such cases to Magistrates not below the rank of second class Magistrates, and 
the Chief Presidency Magistrates may likewise transfer cases to Presidency Magistrates 
subordinate to them”—i?epor/ of the Joint Committee (1922). 

172. Sub-section (CD):— ""'e have provided a period of limitation within 
which proceedings in a Civil Court to establish a claim winch has been disallowed by a 
Magistrate, must be instituted”— of the Select Committee of 1916 Compare 
O. XXI, rule 63, C P. Code. 

A civil suit is maintainable by the real owner against the Government and the 
person at whose instance the aiminal proceedings were instituted, to rtcover possession 
of the property attached, with mesne profits and damages done to the property while 
it was at the disposal of the Government— Secrc/ory of Slate v. Jagat Atohini, 28 Cal. 
540. 

There is nothing in this section which compels a person who claims an interest 
in the absconder's property to prefer his claim before the Magistrate, issuing the 
order of attachment. All that the section says is that if any claim is preferred to 
or objection made to the attachment of any property, such claim or objection shall 
be inquired into. The right of the aggrieved person to prefer a suit without going 
to the Magistrate under this section has not been taken away. It is true that it is 
provided that if a person claiming an interest prefers a claim before the Magistrate 
and that claim is negatived, he can institute a suit to establisii his right in a Civil 
Court within one year from the date of the Magistrate’s order. That however docs 
not mean that an independent suit by that person is not maintainable. So long as 
the property has not been sold by Covemment or olhen'isc disposed of, and so 
long as Government have continued to remain in possession of the attached property, 

It would be open to any party claiitung an interest in it to obtain a decree of a 
Civil Court declaring his right in the property, and if he succeeds in obtaining such 
a decree before Government have finaHy disposed of the property, the deacc would be 
binding against Covemment, and the property could be disposed of subject to the 
righti established under Rich decree— Sem/ory of State v. Miahabai ^’ttra}an Kulkarni. 
AI.R. 1933 Bom. 321 (323), IL.R. 1933 Bom. 451, .10 BomLR. 422, 176 I C. 453, 
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11 R.B. 41. Sub-seclion (6D) does not prevent a person from filing a suit to establish 
his title to attached property without first filing a claim or objection under sub-section 
(6A)— Rcc»ia/i Erclicf v. Province oj Benzol, (1939 ) 2 Cal 52 (57), A.I.R. 1939 
Cal. 746, 41 Cr.L J. 134. 185 I C. 214. 

See also Note 176. 

173. No res'ision of order passed on a claim: — It was held in Skeodihal, 

6 All. 487, Ktssoree Paler, 7 \V.R. 35, Abdulla w JUu, 22 All. 216, and Kandappa 
Goundan, 20 Mad. 88, that since the Code did not contain any provisions for the 
investigation of claims of third parties to the altadied property, the orders of Magistrates 
passed on claims of third parties were not ‘judidal proceedings’ and, therefore, they 
were not open to revision under secs. 435-439 of the Code. 

Under the present law also, though the claim-proceeding held by the Maystrate 
would be a judicial proceeding, still the Magistrate’s order in such a proceeding allowing 
or disallowing a claim in whole or in part under sub-section (6A) is not liable to 
revision, because the words “subject to the result of aich suit, if any, the order shall 
be conclusive” show that the order is not liable to be contested in appeal or revision. 

Sub'section (GE) — Release of property: — The High Court can interfere 
in re\T.sion with an order passed by a Magistrate under sub-section (6E) refusing 
to release the property from attachment — Santa Swgli, 25 CrL.J 82, 76 I C 18 (Lah.). 

174. Sub-section (7) — ^Property shall be at the disposal of the 
Provincial Government:— The mere scUure of property of an absconder by the 
.police does not confer any right on the Cowmmcnl unless and until proceedings are 
taken under secs 87 and 88 of this Code. 'Therefore, where the Police sazed certain 
property of an absconder in August 1911 but no proceedings were taken under secs. 87 
and 88 until December, an attachment of the property in October 1911 made by a 
creditor of the absconder in a civil suit would prcsmil, and the refusal of the Magistrate 
to hand over the property in obedience to the order of the Civil Court was held to 
be wrong — Subramanyam, 6 LBR 57, 13 CrLJ 568, 15 I C 984 The words "shall 
be at the disposal of Govemment” do not mean that from the moment the absconder 
fails to appear on the date fi'cd. all his right, title and interest in the property 
immediately pass o\er to the Govemment. It has that effect only from the date of 
attachment This is evident from the very words of the section, "property under 
attachment” In other words, while the right and power of Government to attach 
begin from the time for appearance spcciPed in the proclamation, the exercise of 
the power must begin with the attachment Therefore, where the properly was attached 
by the Ci%nl Court prior to the attachment by the Magistrate, the attachment of the 
Civil Court prevailed — Nara^cn v Gottnd, 31 BoroLR 345, 116 IC 271. AI.R. 
1929 Bom 200 But when proceedings ha\e been taken under these sections, and the 
property has been at the disposal of the Go%eroment, no title can be conferred by 
an attachment and sale subsequently made in execution of a money deaee by the 
Civil Court— Gofffm Abed v. Toolseaant. 9 Cal 861 

When the property has been declared to be at the dl^posal of the Govemment, the 
title of the accused to the properlv is put at end to . the Govemment can re-grant the 
property (which consists of \atan lands) to some other person; such grant docs not 
confer on the accused any right to in:>Utute a suit to recover the property from such 
person— Dolfo)i v. Narayan. 25 Boml.R 228. AIR 1923 Bom. 193 'The possession 
of the Government is not merely that of an atladnng decree-holder nor that of an 
agent of the absconders on the other hand, the Go\-cmmcnt holds the property as against 
the absconder It would be open to the Govemment to sell the property, to dispose 
of it in any other manner, to be lUclI in possession of the property or to grant a lease 
thereof The position of the Gosemment is analo*ous to that of a receisfr. If the 
property had been mortgaged by its owner befom it was attached by Co%-cmment, the 
Government (or in case the property was »ld by Go\*emmer.t, the purcha'cr) would 
be a necessary party to a suit for sate afterward* hrmaghl by the mortgage^— .4faisTnmsf / 
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V. Sadasiva, GO MXJ. 72. A.I.R. 1930 Mad. 1017 (1020), 129 I.C. 47? Bindeswari 
Prasad v. UJ Mungori Lai, A.I.R. 1937 Pat 642, 172 I.C. 198, 10 RP. 315, 1937 
P.W.N. 762, 18 P.L.T. 814. Under the Hindu Law, if a co-parcener takes the property 
of another deceased co-parcener by survivorship, he takes it with the burden of 
maintaining the widow and unmarried daughters of the deceased co-parcener. They 
have got an interest in the property, attached by the Government under this section 
as the surviving coparcener was absconding after being charged with a criminal offence. 
Besides, such an interest is not liable to attachment because, although it may not 
be a legal charge, Government acting under this section are not in the 'same position 
as a purchaser for value. The holder of such interest for maintenance amounting 
as it does to a burden on the property is entitUd as a matter of right to ask the 
Court to create a formal charge, and that being so, it cannot be attached by Government 
who are only concerned with confiscating the absconder’s right, title and interest 
in the property — Seeretary of State v Ahalyabat Narayan Kulkarni, 40 Bom.L.R. 422, 
A.I.R. 1938 Bom. 321, I.LR. 1938 Bom. 454. 176 I.C 453, 11 R.B. 41. 

Time : — The law does not lay down any express time when the order of forfeiture 
should be made; if by mistake it has not been passed before the accused appears, it may 
be passed after he has appeared, if he does not satisfy the Court that he has not been 
evading justice— flijAona/A, 3 W.R. 63 But it has been held in Ramkishore, 19 W.R. 
12 (14), that if an order of forfeiture has not been made before the person has come 
in or has been brought in, it ought not to be made at all alter he has appeared, because 
its purpose has been effected by the appearance of the accused. 

Power to restore property .—Property which has been declared to be at the disposal 
of the Government can be restored to its owner only by the Government and not fay 
the Court— Ceverjimen/ of Bengal v. Aftr Sarivarjan, 18 W.R. SSj even the High Court 
has no power to make any order with respect to that property— ‘Government of Bengal, 
Petitioner, 9 L B R. 342. 

175. Sale: — Property which is sold is the property of the accused and if the 
accused has before sale under this section transferred any interest m the property, 
that interest cannot obviously be sold— Bmdejufori Prasad v. Lai Mungari Lai, A.I.R. 
1937 Pat 642, 172 I C. 198, 10 RP. 315, 1937 P.W.N. 762, 18 P.LT. 814. So where 
the land was subjert to a lease, the sale should be subject to the right of the lessee 
to remain in possession until the expiry of the lease — Ilam Din, 9 P R 1908, 8 Cr.L.J. 
260, 3 P.W R. Cr. 81. 

Sale of revenue-paying land should be done by the Collector and the procedure laid 
down in the C. P. Code for execution sale should be strictly followed See Col C. R. 
and C. 0 , p. 6. 

See also Note 170. 

176 Setting aside of sale; — ^Where the publication of the proclamation was 
not in accordance with law, and the accused applied in revision to have the sale set 
aadc and to have the purchase-money refunded to the purchasers, held that whatever 
irregularities there might have been in the publication of the proclamation, when a sale 
has taken place and the purchasers have acquired some sort of title, it is not open to 
the High Court in exercising its reviuonat power to pass an order affecting the title of 
persons (purchasers) who are strangers to the legal proceedings in which the order is 
made — Abdulla v. Jitu, 22 All. 216. But the Punjab Chief Court held that it was 
within the rciisional powers of that Court to set aside an attachment cn Uic ground of 
illegality of the proclamation or defect in its publication— .t/o///. 1917 P.R. 39, 18 Cr.LJ. 
9795 MuUan Singh, 1919 P.R. 32. 

Suit to set aside sale Tlic accused can Institute a suit in a Cinl Court for setting 
aiidc the sale and for recovery of his property from the purchaser, if it turns out that 
the procbmalion (and the sale) was a nullity— .tW«/ Karim. 1901 A.tVJsf. 159 
(riled in 27 AIL 572 at p 574 }j Mia Jan v. Abdul. 27 All. 572. In Srey. of Stale v. 
tewn A'arafl. 5 P.LJ. 321 (327), 21 CrXJ 475,50 I C. 507, 1 PX.T. s51s Mullick. J, 
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has expressed an opinion (oii/er) that secs 88 and 89 debar an absconder from suing 
for the recovery of his property. The Lahore High Court is of opinion that the 
proclaimed person has no right to bring a civil suit for the restoration of the property 
sold on the ground of irregulanty in the proclamation, attachment or sale But he can 
get his remedy by invoking the revisional povrers of the High Court under sec. 439, or 
its inherent powers to secure the ends of justice now expressly recognized by sec. 561A — 
Detca Singh v Fazat Dad. 10 Lah 338, A I.R. 1928 Lah, 562, 111 I C. 508 

See also Note 172. 

89. If, within two years from the date of the attachment, 
any person whose property is or has been 
prM^'^^'*" attached disposal of the Provincial Govern- 

ment under sub-section (7) of section 88, 
appears voluntarily or is apprehended and brought before the 
Court by whose order the property was attached or the Court 
to which such Court is subordinate, and proves to the satisfac- 
tion of such Court that he did not abscond or conceal himself 
for the purpose of avoiding execution of the warrant, and that 
he had not such notice of the proclamation as to enable him to 
attend within the time specified therein, such property, or, if the 
same has been sold, the nett proceeds of the sale, or, if part only 
thereof has been sold, the nett proceeds of the sale and the 
residue of the property, shall, after satisfying thereout all costs 
incurred in consequence of the attachment, be delivered to him. 

Amendment: — words "the Provincial Government” have been substituted 
for the word ‘‘Government” in this section by the Government of India {Adaptation of 
Indian Lans) Order, 1937 

177. Scope: — ^This section prcsaibes a remedy where there has been a good and 
legal publication of proclamation under sec 87, but offers no facility for the contesting of 
the legality of the proclamation. In the latter case the person aggrieved has hts remedy 
by a civil suit — AduUa v. Jtiu, 22 All 216 ( 219). 1900 AWN 28! ^\bdul v Karim, 
1901 AWN 159; Mala Smg/r, 6 PR 1917. 17 CrLJ 414 (417), 35 IC 974 See also 
Dans Ka), AIR 1934 Lah 9S7, 16 Ijh 466, 36 PLR 262, 153 IC 954. 1931 CrC. 
1391 

But in two other cases the Punpb Chief Court lias held that it cannot be said 
that the person aggnexed by an illegal attachment has no remedy except by a ci\il suit, 
for the Chief Court has revisional powers which it would employ to annul such an 
attachment — Malli, 39 PR. 1917, 18 CrLJ 979 (disapproving Mala Singh, supra); 
MuUan Singh. 32 P.R 1919, 21 CrLJ 210, 57 PLR 1919, 54 IC 994 

178 ‘Two years”: — An application under see 89 not made within two jears 
from the date of attachment U not cntcrtainable — Mah Singh. 6 PR. 1917, 17 CrLJ. 
414, 35 I C. 974. See also 26 Bom LR. 719. 

“And proves", etc. -The phrase "within two years" qualifies not only the word 
‘appears’ but al«o the word 'proves*; therefore, it U not enough that the accused person 
appears within two years; it is also necessary that the proof that the accused has not 
been absconding should be offered within two years— /« re Kilkanlh. 15 Bom.L.R. 175, 

14 Cr.LJ. 237, 19 I C 333; Dula Siitg*. 27 P L.R 825. 27 Cr.LJ 1025 (1023), 95 IC 
977, A I.R. 1926 LaK 662, 8 Lah.LJ COS. 

In order that the applicant may have the properly restored to him. it is necessary 
for him to show- that he had not absconded and that he had not proper notice of the 
proclamation; it is not sufficient lo show merely that he did rot abscond— Bufa Singh, 
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27 Cr.LJ. 1025 (1026), 27 P.L.R. 825, 96 I.C. 977. A.I R. 1926 Lah. 662, 8 LahLJ. 
608. See also Arab Gul, 38 Cr.LJ. 99, 165 I C. 602, 9 R.Pesh. 51. 

179. Restoration of properly: — For the purpose of this section it is not 
necessary that llie absconding accused should himself personally apply for the restora- 
tion of the property; the application can be made by any one on his behalf. But it is 
essential that the absconding accused should appear and prove tlie facts required, I'U., 
that he did not abscond or conceal himself for tlw purpose of avoiding the arrest and 
that he had not notice of the proclamation — In re Nilkanth, 15 Bom L R. 175, 14 Cr.L J. 
237, 19 I.C. 333. 

After the sale of the property of an absconding accused, if an application by him 
for restoration is allowed, all that he can get is the nett sale-proceeds and not the 
property itself— FflioWod. 24 CrLJ. 573, AIR. 1924 Lah. 420, 73 I.C. 269. 

^Vhere land is attached regarding which no warrant has been issued, the High Court 
may, in the wercise of its inherent powers to rectify a grave irregularity under the 
provisions of sec. 530 (a) read with sec. 439, release the property from attachment, 
where it cannot do so under the strict provisions of sec 89 — Buta Singh, 27 PX.R. 825, 
27 Cr.XJ. 1025 (1026). 

180. No civil suit: — ^HTicre the accused did not appear within two years of 
the attachment and the property was ordered to be sold, and there was no illegality in 
the proclamation and sale, no dril action could he to set aside the sale— R/ii/i/ioorce v. 
Covl., 8 W.R. 207 (civil). See also Note 176 

Appeal: — An order refusing restoration of property is appcabble; see sec 403. 


D. — Other Rules regarding Processes. 

90. A Court may, in any case in which it is empowered by 
to. 0 l Mmnt M .this Code to issue a summons for the .ippear- 
lieu of. or in addition to. ance of any person other than a juror or 
summons. assessor, issue, after recording its reasons 

in writing, a warrant for his arrest — 

(fl) if, cither before the issue of such summons, or after 
the issue of the same but Iiefore the time fixed for 
his appearance, the Court secs reason to lielicvc 
that he had absconded or will not obey the sum- 
mons; or 

(/>) if at such time lie fails to appear and tlic summons is 
jiroved to have been duly scr\-cd in time to admit 
of his appearing in accordance therewith, and no 
reasonable excuse is offered for such failure. 


181. Scope:— This section applies to witncsjcs as well as to the accused. But 
witnesses brought up under arrest should be dealt with not as criminals but simply as 
persons arrested on ciril process. — Cal. G. R. & C. O.. p. 7. 

This section empowers the Court to issue a warrant only in cases in which it is 
empowered to issue summons and not tn a case in which it has no pover to is-suc the 
latter. Tlicrcforc. where no case is found against the accused and he is discharged by 
a Magistrate under sec. 253, it is not in the power of the District Magistrate to issue 
a warrant for his arrest for a retrial, until the order of discharge is set aside and the 
rase is tal.cn to his own file — Kantear Singh, 15 P.R. 1P93. 

182. Recording of reasons: — A Magistrate ought not to issue a svarrant, 
either in lira of or In addition to summons, in a summons case, unless he has previously 
recorded his reasons for so doing — I'ajiR Khan, 5 N.L.R. 125, 10 CrI.~J. 306; Dda Singh, 
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1918 P.L.R. 50. 19 Cr.L.J. 443. 44 IC 971, 7 P.W.R. 1918 (Cr.). IVhere an accused 
person has been let out on his own bond, a warrant issued under this section •without 
recording reasons is illegal The recording of reasons is a necessary preliminary to the 
iisue of srarrant; and omission to do so vitiates the warrant; such omission cannot be 
os-erlooked, and cannot be cured by sec. 5i7~-Kuiutkan Ambalam, 38 Mad. 1088, 33 
IC. 3C6, 17 Cr.L3. 132. In hlnha? Singh, 18 AL.3. 1149, 22 CrL.]. Ill, 59 l.C. 415, 
the omisaon by the Magistrate to record reasons for the issue of a warrant in the 
Erst instance was held by the Allahabad High Court to be a mere irregularity and not 
an illegality. 

The Calcutta High Court also holch that the provisions as regards the recording of 
reasons are merely directory and not mandatory. 'Hierefore, in a case in which the 
Magistrate had materials before him sufficient to ju^fy the issue of a warrant and to 
which the Magistrate did apply his judicial discretion, and the warrant ivas good and 
'■alid on the face of it, and the Magistrate stated in the warrant the reasons upon which 
he relied, the warrant was not imalid by reason of the fact that the Magistrate omitted 
to record separately in his order-sheet the reasons which actuated him in issuing the 
^rarrant— Coi't. of Assam v. Sakebulla. 51 CaL 1. 38 C.LJ. 77. 75 IC. 129, A.IR. 
1924 Cal I, 27 CWN 8S7, 24 Crl.J. 881 (FB). (overruling Sukheuar Phukan. 38 
Cal. 789). See also Singh v. Ghulam Mohammad, A.lJl. 1939 Lah. 280 (282), 

Magistrates should record their reasons specifically in writing m the warrant (though 
not necessanly in the order-sheet) before issuing the warrant, and should not be 
satisfied with merely signing their names to warrants m the form given m the schedule— 
51 Cal. 1 (at p. 21). 


183. Issue of warrant in the first instance — Grounds:— In the absence 
of special grounds mentioned in this section, the Court ought to issue a summons — 
Vflstn, 5 N.LK. 125, lO Ct.L J. 306; Po Hi. 3 LBR. 116 Great cate should be taken 
that a warrant which implies personal arrest and restraint never goes forth when a 
summons to attend would be suffiaent for the ends of justice, and any attempt to coerce 
or restrain a party who has been summoned only ^ould be checked and punished— 
f’unj. Cir . Chap XLI, p. 144. 

A warrant cannot be itsued to enforce the attendance of a witness unless the 
Magistrate is first satisfied that the witness will disobey or has disobeyed the summons 
served on hmSulherland, 14 W-R- 20; or unless he believes that the witness will not 
give evidence voluntarily— In re Bourke, 13 W R 1; or unless it is proved that summons 
has been duly sers-ed, and mspile of it the witness did not appear— Abdoer Rahman. 
1 W.R. 37; Po N\. 3 L B.R. 116. 

IVhere in proceedings under sec 498. 1 P. C . the complainant stated on oath that 
a warrant should be issued for the attendance of Uie abducted woman, or cl<ie the 
accused would remove the woman from ihcir bouse, held that the Magistrate was 
justified in issuing a warrant for the arrest of the woman-MuJiar SmgA. 18 A.L J U49, 
22 CrLJ. Ill, 59 IC 415. 


It is true that a summons should ordinarily issue m the first instance to a person 
"ho is alleged to have conuwtted an offence under sec. 323 or an oflencc under see. 425 
I P C but under seC. 90. Cr. P. C, if the Court finds it neces-viry m <ome circums- 
tances to issue a warrant, it may do so-Locfcfcwi Sarain v Emp . 40 Cr.LJ 2S3. 
179 IC 899 AIR 1939 All. 156, 1938 ALJ 1229, 1939 A.W R. (HC.) 63 


184 Clause (b)* stttke of summons :~.K warrant ought not to 

i-sue unless due ser\-icc of summons is pio\*ed. But a report by the station-writer 
that he sen-ed the summons is no evidence of service of summons under clause (b) of 
this section — Po A'i. 3 LBR US- 


ggjj. ^ Magistrate is competent to admit to bail a recalcitrant witness arrested 

undtr this'sertmn-J;. C. PmeiJirls. 2 Vm 39. 


There 3s nothing in this scctiori which says that a warrant issued under it must 
be accompanied by a direction under sec 76, Cr. P. C. tthether such a dirccuon is - 
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given or not is entirely in the discretion of the Court. There is nothing in the Code 
anywhere which says that a warrant issued under this seaion to a person who is 
charged with a bailable offence must cont^ an endorsement under sec. 76 — Lachhmi 
Narain v. Emp . 40 Cr.L.J. 283, 179 LC. 899, A.I.R. 1939 All. 156, 1938 A.L.J. 1229, 
1939 AW.R. (H.C.) 63. 

91. When any person, for whose appearance or arrest the 

Power to tale bond (or P«siding in any Court is empowered 

appearance. to issue a summons or warrant, is present 

in such Court, such oOicer may require such 
person to execute a bond, with or without sureties for his appear- 
ance in such Court. 

185. Scope: — This section is only applicable to persons who are present in 
Court and cannot authorise the Magistrates to go to the houses of persons and compel 
them to execute bonds for appearance in Court — AjoJkya Prasad v. Municipal Com- 
millee, Khurai, 37 CrLJ. 837, 163 I.C. 413. 18 N.LJ- 320, 9 R.N. 1. 

Bond by Mukklar A bond by a mukhtar by which he undertook to produce a 
witness when called upon was held to be suffiaent, although no security for appearance 
had been taken from the witness herself— /forim Najffin— 1901 A W.N. 35 

Poicer to lock up Even though a Magistrate may suspect that the witness who 
present may in future be kept out of the way by the accused, still it will not justify 
the Magistrate m arresting the witness and placing her in lock-up— /fcW. 

92. When any person who is bound by any bond taken 

. under this Code to appear before a Court, 

Arrest on breach of « . .in* . ’ 

bond for appearance. does not SO appear, the officer presiding in 
such Court may issue a warrant directing 
that such person be arrested and prMuced before him. 

186. Scope: — Section 92 has reference to the case of a person who is bound by 
a bond to appear in Court It provides for a warrant only m case the person docs not 
•ippcar at the time when he is bound by the bond to appear: but it does not apply to 
a case where prior to the time for appearance, arrest by warrant is sdught to be cITccled. 
Such a case falls under sec 90— /forw/Aon AmbaJam, 38 Mad. 1088, 17 CrLJ 132, 33 
I.C. 308. 

93. The provisions contained in this Chapter relating to a 
T> f.».' ru summons and warrant, and their issue, ser- 

icr^^SS- applicable vice and execution, shall, so far as may lie, 

. to summonses and war- apply to cvcry summons and every warrant 

Hint. o( amst. 
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CHAPTER VII. 

Of Processes to compee The Production of Document and 
OTHER Moveabee Property and for the Discovery of 
Persons wrongfuely confined. 


A. — Summous to produce. 


94. (1) Whenever any Court, or in any place beyond the 
Summons to produce *owns of Calcutta and Bombay, 

document or other any officer in charge of a police-station, 
considers that the production of any docu- 
ment or other thing is necessary or desirable for the purposes of 
any investigation, inquiry, trial or other proceeding under this 
Code by or before such Court or officer, such Court may issue 
a summons, or such officer a written order, to the person in whose 
possession or power such document or thing is believed to be, 
requiring him to attend and produce it, or to produce it, at the 
time and place stated in the summons or order. 

(2) Any person required under this section merely to pro- 
duce a document or other thing shall be deemed to have complied 
with the requisition if he causes such document or thing to be 
produced instead of attending personally to produce the same. 

(3) Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124, or to apply to 
a letter, postcard, telegram or other document or any parcel or 
thing in the custody of'" the Postal or Telegraph authorities. 


187. Scope:~No doubt the language of this section is very vide If it were 
to be talien quite literally, it might appear that anjlhing whate\er which is capable of 
being produced, i e„ anything tangible and moveable, might be ordered to be produced 
the Court chose to consider its production necessary or desirable for the p-jrposcs of 
any proceeding before it But no such absolute discretion can be contemplated. The 
Court’s discretion must be exercised judicially Anything which may reasonably be 
regarded as forming part of the evidence in the case may, of course, be ordered to be 
produced, and that is the primary object of these provasions Some things not nccessar>' 
for evidential^’ purposes may also come within them if there is any direct connc-xion 
between the thing and the subject-matter of the proceeding, for instance, if the thing 
forms part of the proceeds of an oflencc There is nothing to prevent an order being 
made under this section for the production of a thing m anticipation of an order to be 
made under sec 517 Cr F. C , at the conclusion of the tnal, and there may be cases 
in which It IS ver%’ 'proper to make such an order But before doing so. the Court 
obviously ought to consider the nature of the order which it will be m a position to 
make under sec 517, Cr. P. C. It would be futile to order the prc^uction of a thing, 
rot required as evidence for the purposes of the inquiry or Inal itself, if the only order 
whicli the Court can make with respect to it ^ ‘o f^e 

person producing it-7« re Lloyds Bank Ud. AIR 1M4 Bo-u 36 Ifcm.UR. 

83 35 CrLJ 10‘’8 149 IC. 1005, 58 Bom. 152. A.IR. 1934 Bom. 199. a;,o 

AVrom 0 / li'idaahad v. Jacob. 19 Cal 52 (65). where the qu^tion whether the 
order under this section can be made wnth a «ew to or m antiapation of a prccced>g 
under sec. 517, Cr. P. C, w-as raised but not dtaded. It was. howe%-er, ob«<nTd that 
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a proceeding under sec. 517, Cr. P. CX, was not Tiholly independent of, or unconnected 
with, the enquiry or proceeding referred to in this section. 

The general sec, 9-1, Cr. P. C, would apply to all cases, including summons cases, 
and it also gives the Magistrate disaetion about the production of documents — 
Chhotey Miyan v. Emp., A.IR. 1936 Nag. 250, 1936 Cr. C. 1042. 

Court: — It was held in Bmendra Kishore v, Clarke, 12 C.W.N. 973, Clarke v. 
Biojendra Kishore, 36 Cal 433, and In ie HarUal, 22 Bom. 919 that if there were no 
proceedings pending before a Magistrate-, he was not a 'Court’ witliin the meaning of 
this section, and could not issue an order under sec. 94 or 96. But the Privy Council 
in the case of Clarke v Brojendra Kishore, 39 Cal. 953 (at p. 966), 13 Cr.L.J. 693, 
16 I C. 501, 39 I.A. 163 (P.C.) has laid down that the words "Court” and "Magistrate” 
arc convertible terms, and that Sch. V, Form VIII contemplates the issue of a search 
warrant before any proceedings are initiated, and in view of an inquiry to be made. 

188. Document: — ^The word 'document' has not been defined in this Code. 
For Its definition reference may be made to sec. 3 of the General Clauses Act (X of 
1S97), see. 3 of the Indian Evidence Act (I of 1872) and sec. 29 of the Indian Penal 
Code (XLV of 1860). 

This section deals with documents forming the subject of a criminal offence as 
also with documents which are or can be used only as evidence in support of a 
prosecution— /« rc Lakhmtdas, 5 Bom.L.R. 980. The words 'documents or thing’ are 
general and seem to cover any document, the production and inspection of which 
ore necessary or desirable or will serve the ends of justice IVhcn the premises to 
be searched are those of the accused person, the warrant issued under sec. 96 need 
not be only for the document or thing in respect of which an alleged offence has been 
committed— A/w«<c«/’af Committee, Jhang v Md. Hoyat, 1914 P.R. 36, 16 Cr.LJ, 225. 
See also 8 A.L.J. 517, The word 'thing' is specially mentioned in this section and that 
would not include a configuration of a wall, or the inspection of any place inside a 
house for purposes of investigation— /agannerA, 29 CrLJ. 272, 107 I.C. 688, 26 
A.L J. 410, A.I.R. 1928 All. 185. See notes under the heading "Inspection" in Note 191. 

The document or thing must be clearly specified? sec Prankhan, 16 C.WN. 1078, 
13 Cr.LJ. 76-f, 17 I.C. 76 

The Magistrate has the power to cause production, under this section of the 
statements made by witnesses at the enquiry — 20 M L.W. 745 

Under this section tlie accused can call for the original statements made by witnesses 
to the Inspector of Excise at his enquiry and can use them under sec. 145 of the Indian 
Evidence Act— Mtehacl, 1933 M.W.N. 1270. But sihere in a case under see. 34 of the 
C. P. Excise Act, the trial Court went fully into the question and refused to allow 
the production of departmental inquiry papers asked for by the accused as being 
not relc\-ant and the lover Appellate Court found that the discretion was exercised 
judicially by the Magistrate, the High Court refused to interfere in resusion— CA/io/cy 
Mi^an v. Emp., A I.R. 1936 Nag 250. 1936 Cr.C. 1012 

Sec aM Note 502B. last paragraph. 

189. Necessary or desirable: — Before the Magistrate can order for the 
production of any document, he must judidally consider whether the production of the 
document is necessary' or reles’ant for the purpose of the trial — Lakhmi Das, 5 Bom.L R. 
PSn The Magistrate cannot call for anything and cs-cr)-thing from anybody and cs’crj’- 
body Tlie document or thing called for must have some relation ic or connection 
viih the subject matter of the investigation or the inquiry’, or throw some light on the 
proceeding, or some link in the chain of esridence — KUam of Hyderabad v. Jacob, 19 
Cal. 52 (Gt) Before a person can be punished for the non-production of a document. 

If is ncces«ary to show that its production was material for the decision of the ca<c in 
s hich the doaiment was called Bam, 4 P.L.W. 65, 19 Cr.LJ. 271. A 

document is a necessary document even though It is necessary’ as a mere piece of 
tsidcnce only -Ijikhmi Das, 5 Bofn.L.R. 980. It may be that the thing called for may 
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turn out to be wholly Irrelevant to the inquiry; but so long as it is considered to be 
necessary or dearable for the purpose of the inquiry, the power is there— Ntram of 
Hyderabad v. Jacob, 19 CaL 52 (64). WTiere the kej^ of a church were in possession 
of the members of the congregation who were ordered to produce them in Court with 
8 \iew to give possession of the ke>-s to the party, the Court conadered entitled to them, 
held that it would impose an undue stram on the language of this section to hold that 
the order was legal — Emp, v. /Utorifcsit’aiRi, 35 CrXJ. 991, A.I.R. 1934 Nag. 142. 

Whether the documents are necessary for the inquiry is a matter to be decided by 
the Magistrate at the time of issuing a summons under this section or a search warrant 
under sec. 96 — Mahomed Jaekariah v. Akamed Mahomed, 15 Cal. 109. In a murder case, 
the accused has a nght to a copy of the statements made by the witnesses at the 
inquest inquiry-, and if the record of the inquest proceedmg is in the Court, the Magistrate 
has power under this section to call for it to be produced by the Police — In re Chanlet, 
20 UV. 745. 26 Cr.LJ. 426, 85 I C 42. 


190. Person in possession: — ^The person called upon to produce need not be 
a party to the proceedings. The Magistrate can order the production of things in the 
possession of the solicitor — Nizam v. Jacob. 19 Cal 52 (64). When a compiainant can, 
under this section, be ordered by the Court to produce documents belonging to him, his 
Solidtor or Attorney may also be ordered to produce them if they are in his possession, 
and this regardless of whether he has a lien upon them or not. In case of lien when 
the Court has finished with them, they must be returned lo the Attorney and not to 
the complainant— AHen E. Kez v. Promolha, 39 C.W.N. 917, 62 Cal 1037. 

Person whether includes "accused ' The provi^ons of this section apply to an 
accused, and it is competent for the hfagi'trate to issue summons to an accused to 
produce a document or other thing (e.g., a stolen article), the production of which might 
incriminate him— Reddi. 37 Mad. 112, 13 CrL.J. 493, 15 IC. 493j Mahomed 
Jaekarhli v. Ahmed, 15 Ca! 109; Nr:am v. Jacob. 19 Cal 52 The Magistrate has the 
power of issuing a search warrant under sec 96 to obtain documents in the possession 
of the accused (Bisser Missar. 41 Cal 261. 17 C.W.N 1209, 14 CrLJ 405, 20 1C. 
229) and the issue of summons is a milder means of attaining the same end— 
Khonda Reddi v Emp. 37 Mad 112. CoMn—Ishwat Chandra. 12 CWN. 1016, 8 
CrLJ. 224, 8 C.L.J. 320 and Bajransi Cope, 38 Cal 304, 13 CLJ 659, 15 C.WN. 
243, where it is held that this section does not refer to stolen articles or to any 
incriminating document or thing in the possession of an accused person The law 
does not empower a Police officer to search an accused’s house for anything but the 
specific article which has been or can be made the subject of summons or warrant 
to produce A general search for stolen property is not authonzed and the law cannot 
he got over by using such an expresaon as "stolen property relevant to the case — 
Prankhang. 16 C.WN. 1078, 13 CrLJ. 764, 17 IC 76 


191. Order for producUon:— The order for production must be made on 
sufficient materials Where a complaint was made agamst a certain person before the 
Chief Pre'iidency Magistrate who examined the complainant and directed a local in- 
vestigation and an application was made thereafter by the complainant for summons 
under this section and was granted by the Court after his further cxaminaUon thereon, 
that there were sufficient materials on which an order under this section could 
properly be made and that it was properly made— r R. Pratt. 47 Cal 6t,. 24 C\\ S 
410, 2l CrLJ 577 

Smme „/ mcu«t booi< bs pMc, :-A M.Eislrat., on cosiuar.ct ot a 

wmphmt under sec 477 I, P. Code, imy issoe a Sammons under th s secuon tor the 
production ot account bools, or a search ..arrant under sec. W^ut r.ol co~petent to 
pass an order dlrcet.ns tb< Polic, lo tale f' ^ 

Of the charge— f/ari Charan v. Cmsh, 38 CaL 68 {«-). 11 CrLJ 5-o. , IC ,4,, 13 
CLJ. 43 ^ 

hispeciion -—The jurisd.cUon of the Magistrate to order the production of a dtxu- 
ment or thing 'carries with it the jurisdiction to aflow the prosecution the right of 
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inspection. But the Magistrate can order for production in Court : he cannot allow 
the prosecution to inspect the entries in the account book kept by the accused in his 
solicitor’s office. They must be first produced in Court where they can be inspected — 
Lakhmidas, 5 Bom.LR. 980. Once the articles are brought before the Court in execu- 
tion of the search warrant, inspection thereof may be allowed to the complainant — 
Mahomed Jackariah v. Ahmed, 15 CaL 109; Ajay Krishna v. S. G. Bose, 33 C.W.N. 
370, 30 CrLJ. 705; Muhammad Rahim, 36 Cr.LJ. 581 (588), 154 I C. 762, AIR. 
1935 Smd 13, 1935 Cr.C 124. But there is no justification whatever for the suggestion 
that when a Magistrate makes an order for production under tWs section which he 
can do whenever he thinks such an order necessary or desirable for the purposes of 
the proceedings before him, he thereby commits himself to the proposition that inspection 
of all the documents production of which is ordered must necessarily follow. Usually 
inspection should only be given of particular documents shown to be relevant, and 
not of documents in bulk. The Legislature has endowed the Courts with wide powers 
of ordering production of documents necessary for the determination of matters before 
the Court, and for directing inspection of those documents; but it must always be 
borne in mind that an order directing a person to produce or give inspection of his 
books in a dispute to which he is not a party involves a serious inroad upon his 
natural nghts as a citizen, and the Courts have always set their faces against anything 
in the nature of a roving or fishing commission to inspect documents. If the Courts 
were to make orders for inspection of books merely on an allegation that certain 
(acts are true, the practice would he open to very serious abuse, and the Court might 
easily become something of a menace to a mercantile community. It is not the practice 
to allow inspection of banker’s books under the Banker’s Book’s Evidence Act (XVIII 
of 1891) unless a ptma facie case is made out for thinking that there is some matter 
on which the books of the Bank are bound to be relevant— Ccnfral Bank of India v. 
SAamdusaRf, AIR. 1938 Bom. 33, 39 Bom.LR. 1167, I.L.R. 1938 Bom. 31, Section 5 
of the Banker’s Book's Eridence Act does not prevent the police from inspection of the 
books of the Bank even without the order of a Court— A. F. C. Price v Emp., A I.R. 
1937 Lah. 160, 17 Lah. 593, 38 P.L.R. 1(M2, 167 I.C. 555, 38 Cr.L.J. 435. 

See also Note 199. 

Putting it in evidence On production of a document, the accused has no right to 
insist upon the prosecution putting it in evidence. The prosecution is entitled to 
determine whether it is to be put in evidence or not — Mahomed fackariah v. Ahmed, 
If Cal. 109; Lakhmi Das, 5 Botn.L.R. 980. 

Security for production : — Where a Magistrate thinks that there are articles in a 
person’s possession, the production of which is necessary, he can issue a summons under 
this sertion or a search-warrant under sec. %; there is no section to enable him to 
demand security from the person for the production of the articles when required, instead 
of issuing a summons under sec. 91 or a warrant under sec. 96 — Pwrna Chandra v. Saski 
' Bhushan, 7 CWJ^. 522. But after a uariant has been issued against a person for 
search of certain articles in his premises, if sudi person ofiers an undertaking to produce 
the articles before the Court wheno’er required, the Magistrate may stay execution of 
the r^arrant conditionally on the execution of the bond by such person for production of 
the articles in Court whene\’er called upon— A'isftori Mohan v. Hari Das, 47 Cal. 164, 
21 Cr.LJ. 391. 

Lien The mere fact that the perron in possession of the articles has a lien ox-er 
them, does not afiect the power of the Magistrate to order their production— A’fzam of 
Hyderabad v. Jacob, 19 Cal. 52 (61); Aflen E. Ker v. Ptomotho, 39 917, 37 

Cr.L J 825. 163 I.C. 224. 62 Cal. 1037. 

Ap^/icfl/ion ichfn can be made ; — ^Under this section any party to an Inquiry, 
trial or other proceeding under the Code may at any stage apply to the Court to call 
for the production of a document or other thing and is entitled to its production if 
he «nU«ri« the Court that such production is necessary or desirable for the purposes 
cf such inquir>-, trial or other proceeding. Under sec. 257, Cr. P. C, an accu'cd person 
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is entitled at the particular stage of his Inal spedfied in the section to apply to the 
Court to call for the production of any document or thing, and the Court shall cause 
such production unless it considers that application stould be refused on the ground 
that it is made for the purpose of vexation or delay or for defeating the ends of 

justice. Sections 237 and 94, Cr. P. C., are not antagonistic; they are inter-dependent 

Muhammad Rahim, 36 Cr.LJ. 581 (587), 154 I.C 762, A.I.R. 1935 Sind 13, 29 SLR. 
92, 1935 Cr.C. 124 (F.B.). 

191A. Sub'section (3): — Under this section a Court has power, if it 
conaders that the production of any document is necessary, to issue a summons or a 
wntten order to the person in whose possession or power such document is, to produce 
it at the time and place stated In terms the section would apply to a person who is 
absent at the time and who is called upon to attend the Court and produce the 
document in his possession. It is sgniAcant that sub-section 3, which contains an 
Inception only, exempts documents which are proterted under secs, 123 and 124, 
Endence Act, i e , documents relating to affairs of State and official communications, 
and not sec. 126, Evidence Act, which applies to profe^ional communications made 
to legal advisers Thus, in a Criminal case, even the protection under sec. 126 cannot 
be availed of. The omission to comply with the formality of getting a summons issued, 
when the person is actually present in the Court room, is a trivial irregulanty. The 
Court has inherent jurisdiction to call upon a person present m the Court room to 
produce a document which is in his possession at the time. When he is not present 
the Court room, a summons has to be issued; but even that is not absolutely 
necessary, for if the Court is of the opinion that the document may rot be produced, 
a search warrant may be issued instead of a sununons—Canga Ram v. Habtb Ullah, 
A.IR. 1936 All. 212 (214, 21S), 1935 A.W.R. 1152, 1935 A.L.J. 1176, 1935 AllLR. 
1140, 159 IC 524. 37 Cr.LJ. 113, 1936 Cr.C. 233, 58 All. 364. 

This sub-section does not e.xempt documents protected under sec. 126. Evidence 
Act, and the production of such documents is incumbent under sec. 162, Evidence Act, 
notwithstanding any objection which there may be to the production or admissibility. 
The validity of the objection has to be decided by the Court after production and the 
dismissal of the application for issue of summons for production is unsustainable — 
Public PmeeutoT, Madias v A/ S Menoki. A.I R 1939 Mad 914. 1939 MCrC. 125, 
50MLW 428, (1939) 2 MLJ. 634. 1939 MW.N. 1J27. 41 Cr.LJ. 186, 185 I C 41ft 

Revision: The High Court has power to interfere in revision with the Magis- 

trate’s order for production of a document or thing, or the Magistrate’s order refusing 
to direct the production, in any case where he has jwssed such order of production in 
an improper manner or on improper grounds, or has improperly refused to pass such 
order— y. Jacob, 19 Cal. 52 (60). See also Chhotey Mtyan v Emp , in Note 188. 

Piinishment: Omission to produce the document or thing is punishable under 

sec. 175. I P C. See 5 IC 17, U CrLJ 20 and 19 CrLJ 217, 43 IC 793 in this 
connection 


95. (1) If any document, parcel or thing: in such custody 

„ ^ is, in the opinion of any District Magistrate, 

and'tSgrams".’ “ Chief Presidency Magistrate, High Court or 

Court of Session, wanted for the purpose of 
any investigation, inquiry, trial, or other proceeding under this 
Code, such Magistrate or Court may require the Postal or Tele- 
graph authorities, as the case may be, to deliver such document, 
parcel or thing to such person as such Magistrate or Court directs. 

(2) If any such document, parcel or thing is, in the opinion 
of any other Magistrate or of any- Commissioner of Police or 
District Superintendent of Police, wanted for any such purpose. 
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inspection. But the Magistrate can order for production in Court : he cannot allow 
the prosecution to inspect the entries in the account book kept by the accused in his 
solicitor’s office. They must he first produced in Court where they can be inspected— 
Lakhmidas. 5 BomL.R. 980. Once the artides are brought before the Court in e.Tecu- 
tion of the search warrant, inspection thereof may be allowed to the complainant — 
Mahomed Jackanah v. Ahmed, 15 Cal. 109; Ajay Krishna v. S. G. Bose, 33 C.Wd^. 
370, 30 Cr.LJ. 705; Muhammad Rahim, 36 Cr.L.J. ‘581 (588), 154 I.C. 762, AIR. 
1935 Sind 13, 1935 Cr.C 124. But there is no justification whatever for the suggestion 
that when a Magistrate makes an order for production under this section which he 
Can do whenever he thinks such an order necessary or desirable for the purposes of 
the proceedings before him, he thereby commits himself to the proposition that inspection 
of all the documents production of which is ordered must necessarily follow. Usually 
inspection should only be given of particular documents shown to be relevant, and 
not of documents in bulk. The Legislature has endowed the Courts with wide powers 
of ordering production of documents necessary for the determination of matters before 
the Court, and for directing inspection of those documents; but it must always be 
borne in mind that an order directing a person to produce or give inspection of his 
books in a dispute to which he is not a party involves a serious inroad upon his 
natural rights as a citizen, and the Courts have always set their faces against anything 
in the nature of a. roving or fishing aimmission to inspect documents. If the Courts 
were to make orders for inspection of books merely on an allegation that certain 
facts are true, the practice would be open to very senous abuse, and the Court might 
easily become something of a menace to a mercantile community. It is not the practice 
to allow inspection of banker's books under the Banker’s Book’s Evidence Act (XVIII 
of 1891} unless a prima fade case is made out for thinking that there is some matter 
on which the books of the Bank are bound to be relevant — Central Bank of India v. 
Shamdasani, AI.R. 1933 Bom. 33, 39 BoiaUR. 1187, I.L.R. 1938 Bom. 31. Section 5 
of the Banker’s Book's Evidence Act does not prevent the police from inspection of the 
books of the Bank even without the order of a Court— A. F. G. Price v. Emp., AI.R. 
1937 Uh. 160, 17 Lah. 593, 38 P.L.R. 1(M2. 167 I.C. 555, 38 Cr.Lj. 435. 

Sec also Note 199. 

rutting it in evidence On production of a document, the accused has no right to 
insist upon the prosecution putting it in evidence. The prosecution is entitled to 
determine whether it is to be put in evidence or noi—Mahomed Jackariah v. Ahmed. 
If Cal. 109; Lakhmi Das. 5 Bom.L.R 980. 

Security for production : — Where a Magistrate thinks that there are articles in a 
person’s possession, the production of which is necessary, he can issue a summons under 
this section or a search-warrant under sec 96; there is no section to enable him to 
demand security from the person for the production of the articles when required, instead 
of issuing a summons under sec 94 or a warrant under sec. 95— Puma Chandra v. Sashi 
Bhushan. 7 C.WJ^. 522. But after a tcanant has been issued against a person for 
search of certain articles in his premises, if such person offers an undertaking to produce 
the articles before the Court whenex'er required, the Magistrate may stay execution of 
the warrant conditionally on the execution of the bond by such person for production of 
the articles in Court whenever called upon— A'fjftori Mohan v. Hart Das, 47 Cal. 164, 
21 CrLJ. 391. 

LiVn : — The mere fact that the person in possession of the articles has a lien over 
them, docs not affect the power of the Magistrate to order ihcir production— A’lram of 
Hyderabad v Jacob. 19 Cal. 52 (6l)s AUen E. Ktr V. Promolho, 39 CW.N. 917, 37 
Cr L J 825. 163 I C. 224. 62 Cal. 1037. 

Appitcatton tchert cart be made : — Under this section any party to an inquiry, 
trial or other proceeding under the Code may at any stage apply to the Court to call 
for the production of a document or other thing and is entitled to its produrtion if 
he Kitisfics the Court that such production is necessary* or desirable for the purposes 
of such inquiry, trial or other proceeding. Under sec. 257, Cr. P. C., an accu'cd person 
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say, not for the search of particular documents or things, is illegal— A/. I. Mamsa v. 
Emp, 38 Cr.LJ. 983 ( 984), 170 IC 870, A,IR 1937 Rang 206, 10 R.Rang. Ill, 
following r. S M. Moideen Brothers v. Eng. Thaung & Co., 9 LBR. 45, 36 IC 591, 
A IJl. 1917 LB R. 31, 17 Cr.L J. 543. WTiere a Magistrate issued a general search 
warrant without reference to any complaint and proceeded merely on suspicions as 
regards the nature of the petitioner's busmess and the assurance given by the Police 
that a general search was necessarj’, held that the procedure was unjustifiable in the 
circumstances and illegal- Chazi & Co.. 31 Cr L.J, 272, 121 I C 499, A I.R 1929 Lah 
837. But see General Rehej Association, Lahore, 33 Cr.L J. 678, 138 I C. 751, Ind. 
Rul. 1932 Lah. 534, A I.R. 1932 Lah. 581, 33 PLR 824, 1932 Cr.C. 809. An order 
under this section cannot be made to further a police investigation which may or may 
not result in an inquiry*. The Magistrate is to form his own opinion upon the materials 
placed before him. He is not relieved from his duty by stating that he believed that 
the officer holding the investigation for the purposes of which the documents or things 
were required, had formed a correct opinion — Jagannath, 24 C.WN. 405, 21 CrL.J. 
573, 57 I C. 93 

The third clause of sec 96 (1). Cr. P. C, has nothing whatsoever to do with an 
investigation. It doss not pro^,^de for any step to be taken in aid of an investigation 
but it pro\ides for something which the Magistrate may do for the purposes of serj-ing 
an inquiry, trial or other proceeding under the Code The word “investigation is 
omitted in this clause. In sec 94, Cr P. C, which provided for the ii-sue of summons 
to produce a document, the words used arc “investigation, inquiry, tnal or other pro- 
ceeding’'. It IS clear therefore from this omission of the word "investigation” that 
the legislature did not provide for action under the third clause of sec. 96 (1) for 
the purposes of an msestigation A Magistrate who utilises this clause with a view 
to help in the Investigation of an offence does something which the Code does rot 
section He cannot act under this clause unless after consideration he is satisfied 
tliat the purposes of an inquiry or tnal or other proceeding will be served by a general 
*®4rch. He cannot issue the warrant to help investigation by the police and the 
Custom authorities This clause (S) of sec 96 (1) does not empower him to do— 
^.Wosftirfev. £mp.. 44CW.N 82 ( 87). AIR 1940 Cal 97,41 CrLj 329, 186 IC. 486. 

Record Although there is no express provision requinng the Magistrate to make 
a record or keep notes of the examination of the person on whose application he issues 
fte search-warrant, still some record ought to be kept to enable the High Court to form 
an opinion as regards the materials upon which the Magistrate acted— /ogannafA. supra 


194. Court:— It means Magistrate 'Court' and 'Magistrate' are ronvertible 
terms, and it is not necessary that the Magistrate in order to issue a search warrant 
should sit as a Court, or that some proceeding should has*e been initiated before him- 
Clatke V Brojendra Kishore. 39 Cal 953 at p 966 (P.C.), overniling Clarke v. 
^rojendra Kishore, 36 Cal 433. See also Notes in paragraph 187. 

, 195. Person:— The word 'person' includes the accused-A/«incipaI Committee. 

V. Muhammad llayat, 1914 P.R. 36, 16 Cr.L J. 225, 27 I C. 697. A «arch 
he made for a stolen article or incriminating document in the possession of the accused 
person— Bijsar Misser, 41 Cal. 261. See Note 190 under sec 94. See af-o Notes given 
paragraph 190. 

. 196. Who can make ths 

“•nt a MKh ..arrant i. aim araipetent to conduct the Kar^ himself, see sec Ito, 
pa'iesAi, 1884 A W N. 213s Clarke v. Brojendra Kishore, 36 Cal 433. on appeal, 39 Cal. 
9 o3 (PC). 

197. Only specific articles can be searched 
» ipeeific article or thing and not for stolen property generally— Bissar Musrr. 41 pi. 2oI, 
17 C.WJ^. 1209. The law does not authorise a search for anj-thing but specified articles 
^hich have been or can be made the subject of summons or warrant to produce-rren 
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inspection. But the Magistrate can order for production in Court : he cannot allow 
the prosecution to inspect the entries in the account book kept by the accused in his 
solicitor’s office. They must be first produced in Court where they can be inspected— 
Lakhmidas, 5 Bom.L.R. 980. Once the articles are brought before the Court in execu* 
lion of the search warrant, inspection thereof may be allowed to the complainant— 
Mahomed Jackariah v. Ahmed, 15 CaL 109; Ajay Krishna v. S. G. Bose, 33 C.W.N. 
370, 30 Cr.L.J. 705; Muhammad Rahim, 36 Cr.L.J. 581 (588), 154 I.C. 762, A.I.R. 
1935 Sind 13, 1935 Cr.C. 124. But there is no justification whatever for the suggestion 
that when a Magistrate makes an order for production under this section which he 
can do whenever he thinks such an order necessary or desirable for the purposes of 
the proceedings before him, he thereby commits himself to the proposition that inspection 
of all the documents production of which is ordered must necessarily follow. Usually 
inspection should only be given of particular documents shown to be relevant, and 
not of documents in bulk. The Legislature has endowed the Courts with wide powers 
of ordering production of documents necessary for the determination of matters before 
the Court, and for directing inspection of those documents; but it must always be 
borne in mind that an order directing a person to produce or give inspection of his 
books in a dispute to which he is not a party involves a serious inroad upon his 
natural rights as a citizen, and the Courts have always set their faces against anything 
in the nature of a roving or fishing commission to inspect documents If the Courts 
were to make orders for inspection of books merely on an allegation that certain 
facts are true, the practice would be open to very serious abuse, and the Court might 
easily become something of a menace to a mercantile community. It is not the practice 
to allow inspection of banker's books under the Banker’s Book’s Evidence Act (XVIII 
of 1891) unless a prima fade case is made out for thinking that there is some matter 
on which the books of the Bank are bound to be relevant — Central Bank of India v. 
Shamdasani, A I.R. 1933 Bom. 33, 39 BontL.R. 1187, I L.R. 1938 Bom. 31. Section 5 
of the Banker’s Book’s Evidence Act does not prevent the police from inspection of the 
books of the Bank even without the order of a Court— A. F. G. Price v. Emp., A.I.R. 
1937 Lah. 160, 17 Uh. 593, 38 P.LJt 1042, 167 LC. 555, 38 Cr.L.J, 435. 

See also Note 199. 

Putting it in evidence On production of a document, the accused has no right to 
insist upon the prosecution putting it in evidence. The prosecution is entitled to 
determine whether it is to be put in evidence or not — Mahomed Jackariah v. Ahmed, 
If Cal. 109; Lakhmi Das. 5 BomLR. 980. 

Sfciiri/y for production : — IVhere a Mapstrate thinks that there are articles in a 
person’s possession, the production of whidi is necessary, he can issue a summons under 
this action or a search-warrant under sec. 96; there is no section to enable him to 
demand security from the person for the production of the articles when required, instead 
of issuing a summons under sec. 94 or a warrant under sec. 96 — Puma Chandra v. Sashi 
Bhushan, 7 C.1VJ4. 522. But after a tcarrant has been issued against a person for 
search of certain articles in bis premises, if such person offers an undertaking to produce 
the articles before the Court whenever required, the Magistrate may stay execution of 
the warrant conditionally on the execution of the bond by such person for production of 
the articles in Court whenever called upon — Kishori Mohan v. Hori Das, 47 Cal. 164, 
21 Cr.LJ. 391. 

Lien : — The mere fact that the person in possession of the articles has a lien over 
them, does not affect the power of the Magistrate to order their production — A'lram of 
llydnabad v. Jacob. 19 Cal. 52 (61); Atten E. Ker v. Promotho. 39 C.WJJ. 917, 37 
Cr.L J. 825, 163 I.C. 221, 62 Cal. 1037. 

Apideatfon tchtn can be made Under this section any party to an inquiry*, 
trial or other proceeding under the Code may at any stage apply to the Court to call 
for the production of a document or other thing and is entitled to its production if 
lie t.ili<ifirt the Court that such production is necessarj' or desirable for the purposes 
of such inquiry, trial or other proceeding. Under #cc. 257, Cr. P. C , an occu«cd penon 
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material the High Court will always interfere It is undoubtedly the duty of Magistrates 
to aid to the utmost the authontiet^ engaged in the detection and investigation of 
crime but such aid must be given in accordance with the provisions laid down by 
the law. Magistrates should also constantly bear in mind that they have an equally 
important duty to the public to see that no one is subjected to avoidable hardship 
and inconvenience and they should take no measures which would cause such hardship 
and inconvenience unless such measures are imperatively necessary for the purposes 
of the detection, prevention or punishment of enme — K. Hoshtde v. Emp , 44 C.W N 
82 ( 88), A.I.R. 1940 Cal. 97. 41 Cr.L J. 329, 186 I C. 486 

A Magistrate cannot issue a warrant under this section unless there is a proceeding 
under the Code pending before him, of which he has taken cognizance under sec. 190, 
Cr. P. C — In re Harilal Bueh, 22 Bom. 919 This case must be read subject to the 
obser^•ations of their Lordships of the Privy Council in Clarke v Brojendra, 39 I A. 
163, 16 IC. 501, 39 Cal 953. 13 CrLJ 693, 16 CW.N 86S. 16 CLJ. 231, 1912 
MWN. 760, 12 M.L.T. 171, 10 AL,J 193, 23 MLJ 32. 14 BomLR. 717 (PC.). 
Lord Macnaghten, delivering the judgment of their Lordships, has laid down that a 
warrant may be issued under the third clause of sec 96 (1) before any proceedings are 
initiated and “in view of an enquiry about to be made’’. See also Rashbehari, 35 Cal. 
1076. The first two clauses of this section relate back to sec 94, Cr P. C., but clause (3) 
apparently does not. It is independent of the provisions of sec. 91 A warrant may, 
therefore, be issued for the purposes of an inquiry about to be made, provided it is an 
inquiry under the Code, but not for the purpose of an inquiry cither being made or 
about to be made otherwise than under the Code— /n re Mahomed Tahir, AIR 1934 
Bom 104, 35 CrLJ. 1024, 149 IC. 1021. 36 BomLR. 96, 1934 Cr.C. 364j M. J. 
Mamsa v Emp, 38 CrLJ 983. 170 IC 870. A I R. 1937 Rang. 206, 10 R Rang 111. 
For a Magistrate to use his powers under clause (3) of sec. 96 (1), Cr P. C, it is 
not necessary that there should be an inquiry, trial or other proceeding pending at 
the time the search warrant is issued A Magistrate can use his powers under this 
clause in anticipation of such inquiry or trial — K. Hoshide v Emp, 44 C WN 82 (87), 
AI.R 1940 Cal 97. 41 CrLJ 329, 186 I C 486 

The warrant must be in writing and must contain all matters that the law requires 
to be stated therein — Public Prosecutor v Subramania, 36 Cr L J. 799. 155 I C 496, 

1934 MWN 1170, 68 MLJ 421, 41 ML W 679 A faulty description of the premises 

by number or locality is not fatal, if the description is nevertheless sufficient to identify 
the premises named in the warrant— fmp. v Krtskna. 6 BomLR 52, 1 CrLJ 5; 
Emp. V Abasbhai, 50 Bom 344, 28 Bom L R. 272. A I.R 1926 Bom 195, 27 Cr L.J. 
503. 93 I C 967; Emp. v 2 Cr L J. 243. 1905 A W N 105, In re P R Subbier, 

154 1C 741, 36 CrLJ 566, AIR 1935 Mad 98. 40 MLW 841, 1935 Cr.C 151. 

1935 M.W.N. 249 

This section is applicable to the production of documents or things and has no 
application to a case where a warrant is issued on the complaint of a husband for the 
production of his wife who had gone to the house of her father with certain property of 
his— BisM. 11 C.1V.N. 836, 6 CLJ. 127, 6 Cr.LJ. 38 

The breach of a hire-purchase agreement is not a criminal matter at ail The 
complainant firm have their rights under the contract into which the accused entered 
with them, and those rights can be enforced in the ordinary' waj by an action in the 
Civil Court. The Court will not permit the use of the processes of the Cnmina! 
Court in order to enforce a purely civil right to get possesrion of the bu^IIrishikesh 
Ghosh V R. P. Michad, 67 CLJ. 569 

Conditions precedent— Duty of Magistrate: — 

(a) Before issuing the search warrant the Magistrate rrust ha\e before him tor't* 
information or cNddcnce that the document is necessary* or desirable for the purpose of 
inquiry before him— .'/oiVccfi Brothers v. Ent Tkmni, 9 UBR. 45. 10 BurL..T. 

(f>) The Court issuing the search warrant must hasT reason to bebese 
the person against whom the search warrant b issued, is not Lktly to . ’ 

Cr— U 
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document or thing in his possession in pursuance ol a mere summons or order under 
sec. 91 or a requisition under sec. 95 (1) — In re Mattekji Sorabji, 5 BomLR. 1032. 
The issue of a search-warrant is a judicial act, and it is the duty of the Magistrate 
before issuing such warrant to satisfy hiimelf by inquiry that summons may not have 
the desired effect. Where, without such inquiry, the Magistrate issued a search warrant 
on the mere application of the complainant, the order vas ultra vires — Jyavoo Chetty 
V. Jekangir, 1917 MW.N. 494, 6 L.W. 287, 44 I.C. 661, 18 Cr.L.J. 837? Piyare Lai v. 
Thakur Dat, 17 Cr.LJ. 60 (61), 12 P.W.R. 1916, 32 I C. 6525 Clarke v. Brojendra. 
39 Cal 953 (967) (P.C.). 

(c) A search warrant ought to be issued only after judicial inquiry and on proper 
materials — Mahomed faekariah v. Ahmed, 15 Cal. 109; In re Harilal, 22 Bom 949; 
Rash Bekary, 12 CW.N. 1073, 35 Cal. 1076; Clarke v. Brojendra. 36 Cal. 433 (476), 
13 C.W.N. 4585 Lakhmidas. 5 Bom.LR. 980 (982). The application on which the 
search warrant is issued should disclose the offences committed by the accused, but 
it is not necessary that definite particulars of the offences should be given or that 
sections of the Penal Code under whidi the said offences would come should be 
mentioned. Once the Magistrate takes cognizance of the offence he is quite within 
his powers to issue search warrants — Ajoy Krishna v. S. G Bose, 33 C.W.N. 369 
(370), 30 Cr.LJ. 703, A.I.R. 1929 Cal. 176, 49 CLJ. 164, 116 I.C. 721. Before 
ordering a search, the Magistrate would have to take cognizance of the offence by 
examining the complainant— JWd. Of course, it is not obligatory on a Magistrate 
to wait until a preliminary inquiry Is held and all the witnesses for the prosecution 
are examined and cross-examined; the Magistrate is entitled to act upon intoimation 
which he considers credible, provided that there is a complaint before him and the 
complainant is examined by him on oath or solemn affirmation— A/ofianf o} Tirupali, 
13 Mad. 18; SinagarMfialAa Pdlas, 1910 MW.N 818. 8 MLT. 416. 11 Cr.LJ. 535, 
7 I.C. 895. If a complaint is laid before a Magistrate, a search-warrant issued on the 
complaint without examining the complainant is irregular If the Magistrate is about 
to issue a search-warrant on the strength of information as distinguished from a 
complaint, the Court should, if feasible, examine the informant on oath, and it evidence 
cannot be taken on oath, the Court should act with a due appreciation of the fact that 
it is taking upon itself the responsibility of issuing, upon the basis of that information, 
an order of a very serious nature im-olving the invasion and search of a man’s house 
— Mulehand, 8 ALJ. 517, 12 Cf.LJ 175. 9 I.C. 991. The statement of a counsel- 
who is appearing for the prosecuting complainant is not information on which a 
Magistrate is entitled to issue a search-warrant— fl/nlc/ianrf. Supra A telegram received 
by the Police is not a good ground for issuing a search warrant— //ari Lai, 22 Bom. 
919. 

The provision of the law requiring the sanction of a Magistrate before the issue of 
a search-warrant, means that the Magistrate should apply his mind to the facts and 
ought not to issue a search-warrant amply because a Police-officer asks him to do so. 
Vhen there is no inquir)' or trial or olbcr^procccdmg under Uic Code, a general search- 
warrant cannot be Issued under this section. Thus, in the course of an investigation 
which was being made by a Police-officer appointed by the Government to inquire 
into the dealings with the Munitions Board, a petition was presented by that officer to 
the Chief Presidency* Magistrate of Calcutta stating that certain offences appeared to 
have been committed in connection with the dealings with the Munitions Board, and 
praying for a search-warrant against the firm of one T. R. Pratt. There was nothing 
in the petition to connect T. R. I*T3tt with tho^ offences. It was held that there was 
no material before the Magistrate on which he could decide that a search-wwrrant 
♦hould be isried— T. /?. Pratt. 47 Cal. 597. 55 I.C. 473, 31 CLJ. 315, 21 Cr.L.J. 313, 
21 C.WJ^. -103. The issue of a warrant for a general search or inspection can only 
ix done under paragraph 3 of this section and that docs not apply where an investiga- 
tion is in progress and not an inquif)'. "nierefore when an investigation, and not 
an Inquiry, is proceeding, the Israe of search-warrants in general terms, that is to 



Sec 96] 


THE CODE OF CRIMINAL PROCEDURE 


163 


say, not for the search of particular dociments or things, is illegal — M. I. Mamsa v. 
Emp. 38 CrL.J. 983 ( 984), 170 la 870, A.IR. 1937 Rang. 206, 10 R.Rang. HI. 
following V. S M. Moideen Brothtrs v. Eng, Thaung & Co., 9 LB.R. 45, 36 I.C. 591, 
A.IR. 1917 LBR. 31, 17 Cr.LJ. 543 l\'here a Magistrate issued a general search 
warrant without reference to any complaint and proceeded merely on suspicions as 
regards the nature of the petitioner's buaness and the assurance given by the Police 
that a general search was necessary*, held that the procedure was unjustifiable in the 
circumstances and illegal — Chazi & Co., 31 Cr.LJ 272, 121 I C. 499, A.I.R. 1929 Lah 
837. But see General Relief Aisocialion, Lahore, 33 CrLJ. 678, 138 I C. 751, Ind. 
Rul. 1932 Lah 534, A.I.R. 1932 Lah. 581, 33 PLR. 824, 1932 Cr.C. 809. An order 
under this section cannot be made to further a police investigation which may or may 
not result in an inquiry. The Magistrate is to form his ow’n ofMnion upon the matenals 
placed before him. He is not relieved from his duty by stating that he believed that 
the officer holding the investigation for the purposes of which the documents or things 
were required, had formed a correct opinion — Jagannath, 24 CW.N. 405, 21 Cr.LJ, 
573, 57 I C. 93. 

The third clause of sec 96 (1), Cr P C, has nodiing whatsoever to do with an 
investigation It does not provide for any step to be taken in aid of an investigation 
but it provides for something which the Magistrate may do for the purposes of serying 
an inquiry*, tnal or other proceeding under the Code The word "investigation” is 
omitted in this clause In sec 94, Cr P. C., which provided for the issue of summons 
to produce a document, the words used are "investigation, inquiry, trial or other pro- 
ceeding”. It IS clear therefore from this omission of the word "investigation" that 
the le^slature did not provide for action under the third clause of sec 96 (1) for 
the purposes of an investigation A Magistrate who utilises this clause with a view 
to help in the investigation of an offence does something wrluch the Code does not 
sanction He cannot act under (his clause unless after consideration he is satisfied 
that the purposes of an Inquiry or trial or other proceeding will be ser\'ed by a general 
search. He cannot issue the warrant to help investigation by the police and the 
Custom aulhonties This clause (3) of sec 96 (1) does not empower him to do— 
K.Hoshidev Smp.AiCWH 82 ( 87). A I R. 1940 Cal 97. 41 Cr LJ. 329. 186 I.C. 486 

Record .—Although there is no express provision requiring the Magistrate to make 
a record or keep notes of the examination of the person on whose application he issues 
the search-warrant, still some record ought to be kept to enable the High Court to form 
an opinion as regards the matenals upon which the Magistrate acted — /agannath, supra 

194. Court: It means Magistrate ‘Court’ and 'Magistrate' are convertible 

terms, and it is not necessary that the Magistrate in order to issue a search warrant 
should sit as a Court, or that some proceeding should have been initiated before him — 
Clarke v Brojendra Ktshore, 39 Cal ^3 at p 966 (PC), overruling Clarke v 
Brojcndra Ktshore. 36 Cal 433 See also Notes in paragraph 187. 

195. Person; — The word 'person' incUides the accused— .Uunicipo/ Commillee. 
fhang V Muhammad Ilayat, 1914 PR 36, 16 CrLJ 225. 27 I C 897 A search can 
be made for a stolen article or incnininating document m the possession of the accused 
person- Dtssar A/ivsrr, 41 Cal 261 Sec Note 190 under sec 94 Pee al^o Notes given 
in paragraph 190 

196. Who can make the search; — ^The Magistrate who is competent to 
i«suc a search warrant is al<o competent to conduct the search himself; see sec 105; 
Ganeshi, ISSt A U’.N'. 213; Clattc v. Btojendta Ktshore, 36 Cat 433. on appeal, 39 Cal. 
953 (PC). 

197. Only specific articles can be searched for: — The search must be for 
a speetfic article or thing and not for stolen property gcnercl/^'—PiMdr Misser, 41 CaL 251, 
17 C.W.N. 1209 The law docs not authorise a search for anjthirg but spea.*‘-ed articles 
which lia\c been or can be made the subject of summons or warTa.*jt to produce— Pfc?* 



1&4 


THE CODE OF CRIMINAL PROCEDURE 


[ClIAP. VII. 


Khan, IS C.W.N. 1078, 13 Cr.L J. 764; Afoideen BtoIHcts v . Eng. Thauns. 9 LB.R, 45. 
30 I.C. 591, A.IR. 1917 LB.R. 31, 17 Cr.LJ. 513; A/. I. Mamsa v. Emp., 38 Cr.L.J, 
933 (984), 170 I.C. 870, A.I.R. 1937 Rang. 206, 10 RRang. Ill, quoted in Note 193. 

A search ought not to he conducted for fishing out evidence. The section contem- 
plates the production of a specified or distinct thing ^^hich may be deemed essential for 
the conduct of the inquiry and the conviction of the accused, and for that purpose a 
specified house or place may he seardied It does not empower police officers or other 
underlings to make harassing domiciUiary tisits to inquire into the private concerns of 
individuals, and to seize any papers under the bare chance of finding something tending 
to conviction — Syad Hossain, 8 W.R. 74; Moideai Brotheis v. Eng Thaung, 9 L.BR. 
45. 17 Cr.LJ. 513, 36 I C. 591. Therefore, where a Magistrate issued a search warrant 
for the search and seizure of all letter-books, letters, bills and books of account in a 
man's house for the purpose of inquiry as to whether he had used or sold articles with 
a counterfeit trade mark, it was held that the issue of such a search warrant was a gross 
per\’crsion of the law — A/oideoi Btothets v. Eng. Thaung. 9 L.BR. 45; Piyare Lai v. 
Thakur Dat, 17 Cr.LJ. 60 (61); 12 P.W.R. 1916 See also Notes given above in 
paragraph 190. 

198. Extertt of search: — In taking action under this section, the Court is 
authorised to go as far as is phj-stcally possible in the search. The accused can, perhaps, 
defeat the Court by concealing or dcstrojnng the document or by having it concealed 
or destroyed, taking, of course, the consequences of such action, just as the accused in 
the dock can. when questioned under sec. 312. thwart the Court in its search for truth 
by answering falsely or refusing to answer. But the mere fact that the accused can so 
defeat or thwart the Court, is no reason for holding that the Court is debarred from 
going as far as the section specifically allows— A/nni’cif'fll Committee, Jhang v. 
Muhammad Hayal, 1914 P.R. 36. 16 Cr.LJ. 225 The Magistrate has power to Issue 
a search warrant for the production of copies of the infringing books, proofs, plates, 
printed and set-up matters, together v.Uh letters and orders with reference to the 
book, for the purpose of making an order under sec. 10 of the Copyright Act— A'tjAcri 
Mohan v. Ilati Das. 47 Cal. 164. 21 CrLJ. 391 

199. Miscellaneous :— possession —Power to search given by this 
section includes also the power to take possession of the document or thing— Afafiomed 
Jaekajiah v. Ahmed Mahomed, 15 Cal. 109; In re Bhanji, Ratanlal 677 

Inspection : — iNTicn documents and other things seized upon the premises of an 
accused by virtue of a search warrant are brought before the Caurt, the Magistrate 
would h.ive the power to allow the prosecution an inspection thereof. They stand, 
when tlicy arc brought to the Court, preoscly m the «ame position as documents or 
things found upon the person of a prisoner at the time of his arrest— A/o/iamfd Jaekajiah 
V Ahmed. 15 Cal. 109; A']oy Krishna V. S. C. Bose. 33 C.\V.N. 369 (370), A I R. 1929 
Cal. 176, 49 CLJ. 161. 116 I C. 721. 30 Cr.UJ. TfC; LoIAmi Das. 5 Bom.L.R. 9S0. 
The word “inspect’’ must contemplate a step to be taken after the seizure of the 
documents or things concerned has been effected. In the context in which it occurs 
it implies a capacity to scrutinize the malcriaU seized for the purposes of an inquiry’, 
trial or other proceedings under the Code. There arc no words which limit scrutiny 
to the p-jrposes of a trial already launched. Indeed when documents or things arc 
ins-olvcd, the cffcclixe pro-ccution of a criminal trial would generally be impossible 
unless the prosecution srere pemutted to examine Uie documents or things at a very 
early stage, and it is only reasonable to assume that the legislature was ali\c to such a 
consideration— A*. Iloshide v. Emp. 41 CWJ'.'. 83 (92), A I.R. 1910 Cal. 97, 41 Cr.LJ. 
339. 186 1 C. 486. but he is not entitled to examine it all; r.g.. in case of account books, 
the Court sliould restrict the ex.xpun3lion to the partiozbr book or portions of the books 
rebting to the nibjert matter under inquiry or trial- .McJiomrrf Jaekajiah v. Ahmed. 
15 Cal. ion. See al«o Note 191. 

JJri.-vTf seoreh tearranl An order of the Magiitratc to seize certain 
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account books without issuing a summons under sec. 94 or warrant under this section 
is illegal — Uari Charan v. Girish, 38 CaL 68 

Search Korrant when to be executed : — A search warrant should be executed between 
sunrise and sunset. If for special reason it is executed between sunset and sunrise, 
such reasons must be reported to the D. S. P. for the information of the Magistrate — 
Bertgal Police Manual, 2nd Ed , p 402 

fsswe of search warrant must be prompt — ^^Vhere in a case of criminal trespass and 
theft, the complainant at the time of apjdying for process prayed for the issue of a 
search warrant, but the Magistrate after repeated applications made an order for the 
issue of warrant more than three weeks after, it was held that although the procedure 
was not contrarj’ to the actual letter of secs 96 and 98, still it was so dilatory that It 
could only tend to defeat the very object for which sucli a warrant was issued — Btlas 
V Ram Copal, 22 CW.N. 719, 19 CrL J. 707 

Illegality of the warrant ; — ^There is no authority lor the proposition that if a 
search warrant is illegal, then what is found as a result of that search, cannot be put 
in evidence in a criminal case — Emp v Abasbkai, 27 Cr L J. 503, 93 I C. 967, 28 
BomL.R 272, AIR 1926 Bom 195, 50 Bom 341; Emp v. Allahabad Khan, 19 I.C. 
332, 35 All 358, 14 CrLJ. 235, U ALJ 442 Where the requirements of the law 
regarding searches have been ignored, It may throw some doubt upon whether the 
thing which is said to have been found was actually found in the possession of the 
accused but it has never been held that merely because the search was faulty the 
thing Itself cannot be used in evidence— Af I Mamsa v Emp, 38 Cr.LJ 953 ( 985), 
170 IC 870. AI.R. 1937 Rang. 2m. 10 R Rang. 111. When things have been illegally 
seized and among them there have been found documents or things which incriminate 
the persons in whose possession they were found, they ^ould not be returned because 
the warrant was issued on a faulty basis— A/. /. Mamsa v Emp , supra, distinguishing 
P S M Motdeen Brothers v Eng Thaung <fi Ce, 9 LBR 45, 26 I C 591, A.I R 

1917 LBR 31, 17 CrLJ 5t3 and Clarke v Brojendia. 39 Cal 953, 16 1C 501, 13 

CrLJ, 693, 39 lA 1613, 1912 MWN 760, 12 MLT 171, 10 ALJ 193, 16 CLJ. 
231, 16 CWN 865, 23 MLJ 32. M BomLR 717 (PC ) But see T R. Pratt, 47 
Cal 597, 55 IC 473, 31 CLJ 345, 21 CrLJ. 313. 24 CWN 403 and 36 I.C 591, 
9 L B R 45 Any irregularity or illegality in the search can neither vitiate the trial 
nor affect a conviction— v Ah Ahamad Khan. 46 All 86, 81 I C 615j Ritre Mol, 
3! Cr L.J 35, 120 I C 2C6, A I.R 1929 All 937. 1930 ALJ 229 See also Emp v. 

Sayeed Ahmed, 35 All 575 Where the search is illegal, a person can be convicted if 

the evidence against him is conclusive— Ewf* v Kulru. 47 All 575 

Where the warrant was illegal and was treated as a nullity the accused were not 
deprived of the right of private defence under section 99, 1 P Code— flirK. 11 C.IVJ\’. 
836, 6 CLJ 127, 6 CrLJ 38 But an irrcgulantj m making the search cannot give 
such a right— Q -E v PuKot, 19 Mad 319 

A warrant which is in form one under s«c 93. tr P C, cannot be taken to be 
under see 9S, Cr P C . by the operation of sec 537, Cr P C It does not seem 
possible to read sec 537 as givnng a legal effect to a defective warrant, as its highest 
effect IS to validate a finding, sentence or order which is defective for an antecedent 
defect m procedure— Ras/i Dchari. 12 CWJI. 1073 (1079), 35 Cal. 1076, 8 CrL.J. 235. 

200. Stay of execution of warrant on security: — ''"here Lhe person 
against whom a search warrant was i^cd, prajs for the stay thereof a.id offers an 
undertaking not to ^11 copies of the infnnging book but to produce them before the 
Court whenever required, the Magistrate has JnriNdiction to stay execution of the warra-nt 
condiliomally on the execution of a bond to produce the copies in Court— A'isAeri Mohan 
V Ilaii Das. 47 Cal. 161, 21 CrLJ 391, 53 I C. PS** (See this ca=e rted La Note ■ 
under section 94). 



166 


THE CODE OF CRIMINAL PROCEDURE 


ICjiap. VH. 


97. The Court may, if it thinks fit, specify in the warrant 
_ . . _ the particular place or part thereof to which 

rant. Only the search or inspection shall extend; 

and the person charged with the execution 
of such warrant shall then search or inspect only the place or 
part so specified. 


98. (1) If a District Magistrate, Sub-divisional Magis- 

o u f u trate, Presidency Magistrate or Magistrate 

Search oi house su&- i - ^ . r ,• r, 

pected to contain oi the nrst class, upon information and after 
stolen property, forged s^^jch enquiry as he thinks necessary, has 
reason to believe that any place is used for 
the deposit or sale of stolen property, 

or for the deposit or sale or manufacture of forged docu- 
ments, false seals or counterfeit stamps or coin, or instruments 
or materials for counterfeiting coin or stamps or for forging, 
or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counterfeit- 
ing coin or stamps or for forging arc kcjit or deposited in any 
place, 

or, if a District Magistrate, Sub-Divisioual Magistrate or a 
Presidency Magistrate, upon information and after such inquiry 
as he thinks necessary, has reason to believe that any place is used 
for the deposit, sale, manufacture or production of any obscene 
object such as is referred to in section 292 of the Indian Penal 
Code or that any such obscene objects arc kept or deposited in 
any place, 

he may liy his warrant authorize any police-officer above the 
rank of a constable — 

(fl) to enter, with such assistance as may lie required, 
such place, and 

(/») to search the same in manner specified in ihc warrant, 
and 

(c) to take possession of any projicrty, documents, seals, 

stamps or coins therein found wliich he reasonably 
suspects to be stolen, unlawfully obtained, forged, 
false or counterfeit, and also of any such instru- 
ments and materials or of any such obscene objects 
as afore.^aid, and 

(d) to convey such property, documents, seals, stamps, 

coins, inslniments or materials or such obscene 
objects before a Magistrate, or to guard the same 
on the spot until the offender is taiccn before a 
Magistrate, or othcnvi<:c to dispose tbercof in some 
place of s-afety, and 

(c) to lake into custody and carry before a ^lagistratc 
every person found in such place who aj)pcars to 
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have i)een pri\'y to the deposit, sale or manufac- 
ture or keeping of any such property, documents, 
seals, stamps, coins, instruments or materials or 
such obscene objects, knowing or having reasonable 
cause to suspect the said property to have been 
stolen or otherwise unlawfully obtained, or the said 
documents, seals, stamps, coins, instruments or 
materials to have been forged, falsified or counter- 
feited, or the said instnmients or materials to have 
been or to be intended to be used for counterfeiting 
coin or stamps or for forging, or the said obscene 
objects to have been or to be intended to be sold, let 
to hire, distributed, publicly exhibited, circulated, 
imported or exported. 

(2) The provisions of this section with respect to — 

(a) counterfeit coin, 

(b) coins suspected to be counterfeit, and 

(c) instruments or materials for counterfeiting coin, 
shall, so far as they can be made applicable, apply respectively 
to— 

(fl) pieces of metal made in contravention of the Metal 
Token Act (I of 1889) or brought into British 
India in contravention of any notification for the 
time being in force under section 19 of the Sea 
Customs Act (VIII of 1878), 

(b) pieces of metal suspected to have been so made or to 

have been so brought into British India or to be 
intended to be issued in contravention of the former 
' of those Acts, and 

(c) instalments or materials for making pieces of metal 

' in contravention of that Act. 

Change; ^The italicised words have been added by the Obscene Publications Act 

(VIII of 1925). 

200A. Secs. 96 and 98;— The Calcutta High Court has made a distinction 

secs 9G and 98, and laid down that sec 96 contemplates the existence of a 
Judicial proceeding in the course of which alone the Magistrate can issue a search 

but that sec. SB does not require a criminal proceeding as a rondilion precedent 
tc the issue of a search warrant — Rojfi Bthaiy, 35 Cal. 1076, 12 C.W.N. 1075, 8 Cr.LJ. 
235 But see Clarke v. Brojendra Ktshore, 39 Cal 953 fP.C.) which bj-s down that 
is not necessary that there should be any proceeding before the issue of any search 
’‘arrant. See Note 19-1. 

201. Search without warrant;-Jf there is no seardi-warrant under this 
section, the search is illegal and the occojrifrs of the house have a legal right of pri\-ate 

defence in resisting it Dairangi Go[>e, 38 Cal 3fM (306), 15 C.W.N 313, 9 IC. 64, 

Cr.L.J 8, 13 CLJ. 639. But a police-officer im-estigating a charge is 

entitled to search, without warrant, a house whidi he suspects to contain ’ , ; 

in S'ich a case his right to search is inddcntal to'his to in\Tst! 

« All. 67 (68). 17 AL.J. 1047, 20 CrXJ 695. 
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*99. When, in the execution of a search-warrant at any 
' ' Disposal of things beyond the local limits of the juris- 

(ound in search beyond diction of the Court which issued the same, 
junsdiction. q£ things for which search is made 

are found, such things, together with the list of the same prepared 
under the provisions hereinafter contained, shall be immediately 
taken before the Court issuing the warrant, unless such place is 
nearer to the Magistrate having jurisdiction therein than to such 
Court, in which case the list and things shall be immediately taken 
before such Magistrate; and, unless there be good cause to the 
contrary, such Magistrate shall make an order authorizing them 
to be taken to such Court. 


Power to declare cer- 

tmn publications forfeit- ggA. (n Where— 
ed, and to issue search ^ 

warrants for the same. 


(a) any newspaper, or book as defined in the Press and 
Registration of Books Act, 1867, or 
, (b) any document, 

wherever printed, appears to the Provincial Government to con- 
tain -any seditious matter or any matter vjhich promotes or is in- 
tended to promote feelings of enmity or hatred between different 
classes of His Majesty’s subje-' » • » » . »•» , , 

malictously intended to outrage such 

class by insulting the religion or 'lass, 

that is to say, any matter the publication of which is punishable 
under section 124A or section 153 A or section 295A of the Indian 
Penal Code, the Provincial Government may, by notification in 
the local official Gazette, stating the grounds of its opinion, declare, 
every copy of the issue of the newspaper containing such matter, 
and every copy of such book or other document, to be forfeited to 
His Majesty, and thereupon any police-officer may seize the same, 
wherever found in British India, and any Magistrate may by 
warrant authorize any Police-officer not below the rank of Sub- 
Inspector to enter upon and search for the same in any j)reniises 
where any copy of such issue or any such book or other document 
may be or may be reasonably suspected to be. 

(2) In sub-sectron (1) “document” includes also any paint- 
bi.e-. drawing or photograph, or other visible representation. 

Amendments: Sections 99A to C have been added by Act XIV of 1922 

‘ bidtan Press Law Repeal and Amendment Act). 


The ttords "or Majesty's subjects" have been added by the 

Cr P c 'Third Amendment) Act. XXX\T of 1926. ''Section 99A emponen the Local 
Coycrnmcni to search for and confiscate all copies of newspapers, books or documents 
contain seditious matter. There is no provision which enables similar 
h twe ^ against publications falculated to promote feelings of hatred or enmity 
c cn I. ercni classes of Ills Majesty’s subjects. The publication and circulation of 
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sudi documents have the effect of spreading and intensifying feelings of communal 
bitterness and hatred, and as tlie law now stands, even if a prosecution is launched 
under section 153A of the Indian Penal Code, there is no effective power to check 
circulation The experience of the last few months has emphasized the importance of 
amending the law so as to provide this power. The Bill is accordingly intended to 
bring all documents which offend against sec 153A, L P, Code, within the scope of the 
power of forfeiture conferred in respect of sediUous documents by sec. 99A of the Code 
of Criminal Procedure ” — Statement of Objects and Reasons (Gazette of India, 1926, 
Part V, p. 139). 

Consequential amendments have been made in sections 99B, 99D and 99E below. 
Further, the words “or which is deliberately . .that class” have been added by the 
Criminal Law Amendment Act, 1927 (XXV of 1927). 

In clause (b) the words "Provincial Government" have been substituted for the 
words "Local Government" by sec. 4 of the Government of India (Adaptarion of Indian 
Laws) Order, 1937 

202. Seditious matter: — The mere fact that a document is only an advertise- 
ment of a forthcormng book is not suffiaent to protect it from forfeiture under sec. 99A, 
if it contains seditious matter; but in considering whether it is seditious or not, the 
advertisement must be considered on its merits and not m the light of the forthcoming 
book The intention of an advertisement of a forthcoming book is primarily merely 
to further the sale of the book, and although it may be intimately connected with the 
book and though it may be considered desirable to forfeit all documents connected with 
and intimately associated with a book that has been found to be seditious, there is no 
provision of law either under sec. 99A, Cr P C, or under sec 124A, I P. C, to forfeit 
the advertisement for such reason alone — Saigal, 52 AU 775, 31 CrL J 840 (8J2), 1930 
A.L.J 713, 1930 CrC 625 (FB) 

Sec. 153A: In to justify the forfeiture of a book under sec 99A on the 

ground that it contains matter punishable under sec 153A, I P Code, it is necessary 
for the Government Advocate to satisfy the Court that on the evidence produced by 
the prosecution a conviction could have been had under see 153A, I P C —Lajpal Rai, 

9 Lah 663, 29 PLR. 385, 29 Cr.LJ 899 (SB) 

Intention: — ^The scope of see 99A. Cr P C. is wider than lliat of see 153A, 

I P C, because "intention” falls short of "attempt” and has in addition been made 
an alternative ground {Per Sulatman. CJ) When the Government acts under 
sec 99A and suppresses a publication, it does so in the public interest and it is not 
concerned with llie intention of the author of the publication The powers given to the 
Government by sec 99A were clearly for the purpose of enabling the Co\-cmment to 
take steps to avoid trouble which such publication might possibly cau«e (Per Thom, J.) 

M L C Gupta. AIR 1936 All 314, 1936 ALJ 165. 1936 AWR 227, 1936 AIILR 
436. 1936 CrC 480, 162 I C 507, 37 CrL J 599. 58 All 849 

Section 99A, Cr P C , shows that even if there be no intention of the author to 
promote and no attempt on his part to promote feelings of enm.ily or hatred, forfeiture 
can be ordered if the matter does promote such feelings of enmity or h:trcd. To make 
the section applicable, two things are necessary; (1) promotion of feelings of enmity or 
liatred, and (2) between didcrent classes of the subjects. Es-erylh-ng done which ma • 
have a remote bearing on promoting feelings of hatred or enmity would not be ^ 
oflenfc There should either be the intention to promote such feelings or such 
should be promoted ns a result of such publications. Again feelings of cr— •» -J 
hatred should be aroused betiveen two classes of His Majesty’s sabj’ects. Ihatririo ^ 
between two sections of the people whidi can be classified as two groups o~-osM^^' 
each other . A vague indefinite and nameless body*, even though given er.» ^ ' 

not in certain circumstances be considered as a chss by itself, rartkidarly if 
c\-crlap indiscriminately. But it is rrot necessary that ebsscs should be $0 
separate as to make it easy to put an indindua) in one ebu or tie i 
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CouKiin V. Eml>., 37 Cr.LJ. 913 (917), 164 I.C 253, A.I.R, 1936 All. 561, 1936 Cr.C. 
739, 19:{() A.1,J, 7R0, 1930 A,L,R. 722, 9 R.A. 135, I.L.R, 1937 All. 69 (S.B.). 

'I lie Intcnlion of tlic writer lia'J to be judged not only from the w'ords used in certain* 
|i;uh of llic bofik but from the book taken as a whole — Iswari Ptasad SAarmo v. K.~E., 
46 C.I.J, IDl (155), A.I.R. 1927 Cal. 147. 

'Ibe qiicstinii ns to the intention of the writer must be judged primarily by the 
Intigiinge of the book llBclf, Ihough It ta permissible to receive and consider external 
rvidi iKc cillicr to jirovc or to rebut the meaninit ascribed to it in the order of forfeiture. 
If llio Inngtingc is of n nnlutc cnleulaled to produce feelings of enmity or hatred, the 
writer imisl be iircsunicd to intend that which his act was likely to produce — Kali 
Cfinran Shmma v. /ihi/>.. 29 Cr,L.J. 9C8 ( 970), 112 I.C. 56, 49 All. 856, A.IR. 1927 
All (119 (F.H.). 

Where Die vsords nnturnlly, clearly and indubitably have an intention to promote 
enmity between classes, it must be presumed that the writer intended the natural result 
of the words employed The intention is to be collected in most eases from the internal 
cUdcncc of (he words (hemsehrs It is, however, permissible to take into consideration 
(he porrons fur whom It was written and the state of feeling between the tw’o com- 
inimiUes nl Die time of publication. A compilation consisting of extracts from certain 
piuurrs may be scdilioiii llinugii the extracts considered in relation to their own proper 
mnD'iits may not In IhcmscKcs be of a seditious nature. It docs not matter that the 
slntrnu'iits In Die book are supported by authority— CAdwii/>fl//ii v. Emp, AI.R, 1932 
l.nh. 9’). 1032 Cr.C, 119. 13 l,ah. 1.52. 33 PLR. 431. following P. K Chakravartt v 
rif»p, A.t.R. 1926 Cal, 1133. 97 1C 738. 27 Cr.LJ 1151, 54 Cal 59. Bai}nath Kedta, 
A.I.R, 192.5 All. 10,5. 8(t I.C 55. 26 CrLj. 679. 47 All. 29S and KoUeharan Sharma, 
A.I.R. 1927 All 619, 19 All. 856. 29 CrLJ. 96S. 112 I.C 56 

99B. Any pcfson Imving any interest in any newspaper, 

' Application to High tiocntncnt, in respect of which 

Court to set aside order nu ortlor of forfeiture has l)ecn made under 
of foifeUnrc. Section 99A. may, within two months from 

the ilalc of .'«uclt order, apply to the Hij;h Court to set aside such 
order ow the i;round (liat the issue of tlic ncwsi)apcr) or the book 
or otltor docunicnl. in rcsi>ect of which the order was made, did 
not contain any seditions or other matter of such a nature as is 
refenwi to iu siih-seetion (1) of seetiov 99A. 

292A >Micn on application js made to the High Court under this section, the 
High Court IS precluded by sec. P9D from cxm-adcring any other point than the question 
whclhcr in fact the m-ittcrs contained >n the Rook were seditious or not. The High 
CiMui c.mrol enicr into the question as to whether the Go\Tmmcnt Notification declaring 
.ill copies of the Kvk to be forfeited, complied with the requirements of sec. 99.A (c.g . 
whether the grounds of forfeiture were set out in the Notification) — Ba-jnalh. 47 All 

r> 1. 26 CrU. 679. ATR. 1925 .Ml. 195. SS I c. 55 (F.B.). 

MTien ai appheatum is m.nde under sec. 99B to have an order of forfaturc set 
a«idc on the ground that the matter piiblishcd does not fall within the inisdiicf of 
see. 153 V 1 P. Code, it is for the applicant to con\incc the Court that the order is a 
wTong order It d.'>es not he on the Ooxtrument to establish that the order wns justified 
hi }\K-~KaUchcrars. 4^ .Ml. SfW. .VI R. 1927 AIL ««». 112 I C. 55. 29 OyS (F.B.). 

Ihil in PnjnaH's case the Full RfA were inclined to think that hanng regard to the 
(ifi'w. work of sec. the orr.:< js cast upon the l.ocal Gcwcniment, but added that the 
i|iw'it,Nn of construction w-as not free from difficulty, and that the matter was not of 
an\ rriMi prnai.'ol inpil.ince. These two w«s were sought to be recnnalcd in a 
third Full IVnch of the Mlahabnd High Court, where it was held that the Bench were 
in eotnp'cte agreement with the propos-tioa bid down in Baijnatk's case that the 
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question of onus of proof, after both the parties had been fully heard, was of little or no 
practical importance and considered that it was manifestly most convenient that the 
Go«mment Advocate should begin and state the case in support of the Local Govern- 
ment’s order— Sciifll. A I R. 1930 All. 401, 1930 Cr.C. 625, 125 I C. 470, 3l Cr.L.J. 
840, 52 All. 775, 1930 A.LJ. 713 (F.B.). In a very recent case the same High Court 
has held that there is nothing m the framework of the section or its language which 
would suggest that the initial burden of proof is on the Government, and that, therefore, 
the Crown Counsel must open the case and support the order of the Local Government, 
and then have the final right of reply. On the other hand, the language clearly indicates 
that it is the applicant who has to malce out a case in his favour — Af. L. C Gupla, 
A.I R. 1936 All. 314, 1936 A.LJ. 165 

llTiere during the pendency of a case under sec. 153A, I P. C., the Local 
Government prosenbed the book under sec 99A, Cr. P C , and the accused adopted 
the shorter course under sec 99B, Cr. P. C., whidi permitted any person having any 
interest m a book, in respect of which an order of forfeiture has been made under 
sec. 99A, Cr P. C , to apply to the High Court to set aside such order on the ground 
that the issue of the book, in respect of which the order was made, did not contain 
any matter which promoted, or was intended to promote, fee/ings of enmity or hatred 
between different classes of His Majesty’s subjects and the High Court definitely 
held that the book contained matter which promoted, or was intended to promote, 
feelings of enmity or hatred between different classes of His Majesty’s subjects, the 
judgment of the High Court was relevant under secs 11 and 13 of the Indian Evidence 
Act in the tnal for the offence under sec 153A, I P. C, and the trial Court was 
perfectly correct in shutting out all further evidence after the order of the High Court 
was passed as no Court would be able to decide otherwise— A’oh C/taran S/iama v 
£»ip.,28 CrLJ. 783, 104 IC 225.AI.R 1927 All 654.25 AL.J 846, 50 All 157 


99C. Every such application shall be heard and determined 
Hearing by Special by a Special Bench of the High Court com- 
posed of three Judges. 

99D. (1) On receipt of the application, the Special Bench 

shall, if it is not satisfied that the issue of 
setting aride^?orfdi?re'* the newspaper, or (he book or other docu- 
ment, in respect of which the application 
has been made, contained seditious or of/icr matter of such a 
nature as is referred to in siib-scction ( I ) of section 99A. set 
aside the order of forfeiture. 

(2) Where there is a differciicc of opinion among the Judges 
forming the Special Bench, the decision shall lie in accordance 
with the opinion of the majority of those Judges 

202B Where the applicant is alleged to have pubfished a senes of sedniou, books, 
the whole senes must be looked to, m order to determine whether the pa'-yiges contained 
therein are seditious— BoyMorii. 47 All 29S. 26 CrLJ 

Air 1925 All 195 It was also deoded m this case that the High Court were 
TOcIueccl by this section from considering any other point than the (question nheUier 
in fact the matters contained in the document «ere teditions or not. and came ,iUi,n 
the miscliiel aimed at by sec. 124A. I r. C. ond Uiat harins teinird to the fnLmenort 
of the section, the onns nas east upon the Local Government to prove that the 
publication of the document tins seditious. , . , , . 

The meaninR of sec. 99D is that if the Hich Court is left in druht. after heatirc 
the application, it should set aside the order fafthoath it is contrary to the ordinary 
piactiee in an appeal in a civil suit)-K«l! ceonm. <9 S», A.I.R \«rr ,,il - 
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Cauta.Ti V. Emp, 37 Cr.LJ. 943 (947), 164 IC 253, A.IR. 1936 All. 561, 1936 Cr.C. 
739, 1936 A.L.J. 786, 1936 A.L.R. 722, 9 R.A. 135, I.L.R. 1937 All 69 (S.B.). 

The intention of the writer has to be judged not only from the words used in certain* 
parts of the book but from the book takoi as a whole — IstvoTt Prasad Sharma v. K.-E., 
46 CL J. 154 (155), AI.R 1927 CaL 147. 

The question as to the intention of the writer must be judged primarily by the 
language of the book itself, though it is permissible to receive and consider external 
evidence either to prove or to rebut the meaning ascribed to it in the order of forfeiture. 
If the language is of a nature calculated to produce feelings of enmity or hatred, the 
writer must be presumed to intend that which his act was likely to produce — Kali 
Cliaran Sharma v. Emp, 29 CrL.J. 968 (970), 112 I.C. 56, 49 All. 856, A.I.R. 1927 
All 619 (F.B). 

IVhere the words naturally, clearly and indubitably have an intention to promote 
enmity between classes, it must be presumed that the writer intended the natural result 
of the words employed. The intention is to be collected in most cases from the internal 
evidence of the words themselves It is, however, permissible to take into consideration 
the persons for whom it was written and the state of feeling between the tw’o com- 
munities at the time of publication A compilation consisting of extracts from certain 
sources may be seditious though the extracts considered in relation to their own proper 
contents may not in themselves be of a seditious nature. It does not matter that the 
statements in the book are supported by zathonty—Chamupathi v. Emp , A.I.R. 1932 
Lah 99. 1932 CrC 119, 13 Lah. 152. 33 P.L.R. 431, following P K Ckakravarti v 
Emp, AIR. 1926 Cal 1133, 97 I.C. 738, 27 CrLJ. 1154, 54 Cal. 59, Baijnalh Kedia, 
A.I R. 1923 All. 193, 86 I.C. 53, 26 Cr.L J. 679, 47 All. 298 and Katicharan Sharma, 
A.I.R. 1927 All 649. 49 All 856, 29 CrLJ 968, 112 IC. 56 

99B. Any person having any interest in any newspaper, 

" Application to High Other document, in respect of which 

Court to set aside order an Order of forfeiture has been made under 
of forfeiture. Section 99A, may, within two months from 

the date of such order, apply to the High Court to set aside such 
order on the ground that the issue of the newspaper) or the book 
or other document, in respect of which the order was made, did 
not contain any seditious or other matter of such a 'nature as is 
referred to tu sub-section (1) of section 99A. 

202A When an application is made to the High Court under this section, the 
High Court is precluded by sec. 99D from considering any other point than the question 
whether in fact the matters contained in the Book were seditious or not. The High 
Court cannot enter into the question as to whether the Government Notification declaring 
all copies of the book to be forfeited, complied with the requirements of sec. 99A (eg-, 
whether the grounds oJ forfeiture were set out in the Notification)— 47 All. 
293. 23 A.LJ 1, 26 CrLJ. 679, A.I.R. 1925 All 195, 86 IC 55 (F.B ). 

UTien an application is made under sec. 99B to have an order of forfeiture set 
aside on the ground that the matter polished docs not fall within the mischief of 
see. 153.-\, I P. Code, it is for the applicant to con\nnce the Court that the order is a 
wrong order. It docs not he on the Government to establish that the order was justified 
by law— A’fl/ifftarflM, 49 All. 856, A I.R. 1927 AIL 649, 112 I.C. 56. 29 Cr.L.J. 968 (F.B.). 
But in Uoijnalh’s case the Full B-r.di were inclined to think that having regard to the 
framework of sec. 99, the onus is cast upon the Local Government, but added that the 
question of construction was not free from di fficulty, and that the matter was not of 
ony great practical importance. These two snews were sought to be reconciled in a 
^ird Full Bench of the Albhabad High Court, where it was held that the Bench were 
in comp’etc agreement with the proposition laid down in Baijnath's case that the 
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question of onus of proof, after both the parties had been fully heard, was of little or no 
practical importance and considered that it xtas manifestly most convenient that the 
Government Advocate should begin and state the case in support of the Local Govern- 
ment’s order-^ffigof. A.I.R. 1930 AH. 401, 1930 Cr.C. 625, 125 I.C. 470, 31 Cr.L.J. 
840, 52 All, 775, 1930 AL], 713 (F.B.). In a very recent case the same High Court 
has held that there is nothing in the framevrork of the section or its language which 
would suggest that the initial burden of proof is on the Government, and that, therefore, 
the Crown Counsel must open the case and support the order of the Local Government, 
and then ha\c the final nght of reply. On the other hand, the language clearly indicates 
that it is the applicant who has to make out a case m his favour— A/. L C. Gupta, 
A.I.R. 1935 AU. 314, 1936 A.L J. 165. 

IVhere during the pendency of a case under sec 153A, I P C., the Local 
Government proscribed the book under sec 99A, Cr. P. C , and the accused adopted 
the shorter course under sec. 99B, Cr P. C, which permitted any person having any 
interest in a book, in respect of which an order of forfeiture has been made under 
sec. 99A, Cr P. C , to apply to the High Court to set aside such order on the ground 
that the issue of the book, in respca of which the order was made, did not contain 
any matter which promoted, or was intended to promote, feelings of crmity or hatred 
between different classes of His Majesty’s subjects and the High Court definitely 
held that the book contained matter whidi promoted, or was intended to promote, 
feelings of enmity or hatred between different classes of His Majesty’s subjects, the 
judgment of the High Court was relevant under secs 11 and 13 of the Indian Evidence 
Act in the tnal for the offence under sec. 153A, I P C., and the trial Court was 
perfectly correct in shutting out all further evidence after the order of the High Court 
was passed as no Court would be able to decide otherwise— A'ofi Charon Sharma v. 
Emp , 28 Cr.L J. 783, KM I C. 225. A.I.R. 1927 All, 654. 25 A L J 846, 50 All 157. 


99C. Everv such application shall be heard and determined 
Heatins by Special by a Special Bench of the High Court com- 
Bmch. pojed of three Judges. 

99D. (1) On recei|)t of the application, the Special Bench 
shall, if it is not satisfied that the issue of 
tofltoT’’ the newspaper, or the book or other docu- 
ment, in respect ot which the application 
has been made, contained seditious or oHier matter of such a 
nature as is referred to in sub-scction (1) of section 99A, set 
aside the order of forfeiture, 

(2) Where there is a difference of opinion among the Judges 
forming the Special Bench, the decision shall he m accordance 
with the opinion of the majority of those Judges 

202 B JVbera the applicant .a allesed to ha,e pibhUied a »nea ol sedition, books, 
the nhofe «„e, most be looked to, .0 

thetem are seditious— Boyiiath, tr AH 2 ^ , e th,, if.h r 

A, 1 ,R. 1925 Ml 195 It vras al» beaded to tiu, that the IhahCbttitnere 
precluded by this section frotn coosideriitE any '"'■"J? 
n. -act the Lite. »„tained ?Saft:r= 

^triiirronts’;^ •» p-e that's 

pubtotion ol the document conn is led in doubt, at.,, 

app',s,"f.ioSd'.sc. 'S‘ 

practice in an appeal in a cisn? sa..,— •' e 
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(F.B ). IVhere a passage is open to two interpretations and the matter is in doubt, 
the High Court would not be satisfied that the matter is objectionable and must, 
therefore, set aside the order of forfeiture — M. L. C. Gupta, AIR. 1936 All. 314, 1936 
A.LJ. 165, 1936 A.W.R. 227, 1936 AHI-.R. 436, 1936 Cr.C. 480, 162 I C. 507, 37 CrL.J. 
599, 58 All. 849. See also Saigal, A.IR. 1930 All. 401, 1930 Cr.C. 625, 125 I.C. 470, 
31 CrLJ. 810, 52 All. 775, 1930 AXJ. 713 (F.B.)._ 

99E. On the hearing of any such application with reference 
Evidence to prove ^0 any newspaper, any copy of such news- 
nature or tendency of paper may be given in evidence in aid of the 
newspapers. proof of the nature or tendency of the 

words, signs or visible representations contained in such news- 
paper in respect of which the order of forfeiture was made. 

99F. Every High Court shall, as soon as conveniently may 
p . • w h fi'ame rules to regulate the procedure in 

Cou^ ** the case of such application, the amount of 

the costs thereof and the execution of orders 
passed thereon, and until such rules are framed, the practice of 
such Courts in proceedings other than suits and appeals shall 
apply, so far as may be practicable, to such applications. 

Costs: — As regards costs, the practice of the High Court in proceedings other 
than suits and appeals, t e , in miscellaneous avil proceedings, must be followed. Aaord- 
ing to that practice, if a seditious matter pubbshed in vernacular is filed by the applicant 
a? an exhibit, he must cause it to be translated by a competent High Court translator. 
If he fails to do so, the translation may be made by the opposite party (the Local 
Government) and the costs incurred therefor should be paid by the person to whose 
action the incurring of those costs was due, i e , by the applicant—Seigaf, 52 All 775, 
31 CrLJ. 840 (813, 844), 1930 A LJ. 173, 1930 CrC. 625, 125 IC. 470 (F.B). 

99G. No order passed or action taken under section 99A 

... . shall be called in question in any Court 

uris iction arre . otherwise than in accordance with the provi- 
sions of section 99B. 

C. — Discovery of Persons zvrongfully confined. 

100. If any Presidency Magistrate, Magistrate of the first 
Search f ns Sub-divisioiial Magistrate has 

wrongfully confincSf^"^ reason to believe that any person is confined 
under such circumstances that the confme- 
iiicnt amounts to an offence, he may issue a search-warrant, and 
the person to whom such warrant is directed may search for the 
person so confined: anfl such search shall be made in accordance 
therewith and the person, if found, shall lie immediately taken 
I>cforc a Magistrate, who shall make such onlcr as in circurn- 
.•'tancc.s of the case seems proper. 

203 Duty of Magistrate: — "!)«* a Magistrate has an application before 
him containing the allegations mentioned in this K^clion, and asking him (o issue a 
Karch-warrant, it is incumbent on him to satisfy himself by holding an tniiuiry that 
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there is foundation for the application. He cannot act merely upon the allegation of f 
the petitioner-.l6rfuf Aeie. 1910 P.R. 34. 17 CrLJ. 491 (495). But the Patna High 
Court holds that the Magistrate may issue a warrant under this section merely on the' 
appfication of the complainant; otherwise, it would necessitate almost jn every case that) 
the Magistrate would have to try out the case before he could determine the question) 
whether it was a bona fide application. The only question is whether the Magistrate/ 
was of the belief Aat a person had been detained, and he may be of that belief by} 
reason of the petition itself or for any other reason that may be brought before him—' 
Ckefia Mahton. 30 Cr.L J. 175. 11 P.L.T. 31, A,IJL 1928 Pat. 550, 113 I.C. 578, 

Searfli-tearrant : — This section applies where a search-watranl has been issued 
WTiere no such warrant was issued, and the person was brought before the Court by the 
other party of his own accord, this section could not apply— C/iagau v. Hera LaJ. 24 
C1V.N. ICM (105), 20 CrLJ 729. 29 C.LJ. 729, 52 IC 889. 

Arrest of tcatd • — ^The powers conferred on a first>class Magistrate under this section 
may be exercised by a District Judge in arresting a ward removed from the custody of 
the guardian See section 25 (3) of the Guardians and Wards Act 

On an application for the recovery of a boy by his adoptive mother from the 
natural father, the health or safety of the boy m his being allowed to live with his 
natural parents, should be a paramount consideration for the Court— C/iagan v flera 
Lai, supra. 

Power of PoUee'oficer WTiere a wanant issued under this section directs the 
police oflicer to find out the detained person from a particular liouse, tlie police ofTicer 
when endorsing the srarrant to another officer cannot authonsc that officer to execute 
the warrant In some other place Such a direction would amount to altering the warrant 
itsclf-CAepo Mahton. 30 Cr.L.J. 175, 11 PX.T. 31. A I R. 1928 Pat. 550, 113 I C. 578 

204, Wrongful confinement; — ^The Magistrate is not bound to issue a search 
Warrant under this section unless he has reason to believe that the confinement is 
WTongful, ie, amounts to an offence The jurisdiction conferred by this section is not 
as wide as that conferred by sec 491 — Muktabat, Ratanlal 839 ^\'here a boy was taken 
away by the natural father from the house of the alleged adoptive father, alleging 
that no adoption had really taken place, and the alleged adoptive father applied for 
recovery of the boy, held that this section did not apply, as it was doubtful whether the 
confinement of the boy by the natural father amounted to an offence — Cfiogon v Hera 
Lai, 24 CWN 101 (105), 20 CrLJ. 729, 29 C.LJ 729. 52 IC 889 

^\'he^e the information before the Magistrate was that a woman was linng in 
her mother’s house and there was not even a suggestion that she was being detained 
by her mother against her will, there was no jurisdiction to issue a warrant under 
this section and the subsequent order direrting what amounted to detention in custody 
of the person arrested under that warrant was clearly alwi without jurisdiction— 
Thakamant Debt v. Nepal Chandra Bhattachariia. AI.R 1933 Cal 701, 178 IC 405, 

40 CrLJ. 58, 43 CWN 383 

The words "so confined” in this section should be taken m ihe contest m which' 
they occur, and should be taken to imply "belicscd to be so confined This seaion, 
which in this respect is not happily worded, lays down that U is for the MagiMrate to 
find whether there are reasons for bcllC\^I 1 g that any pervin is m wrongful confmenent; 
and if he R so satisfied and issues a search warrant. Uie police cRiccr to whom the 
warrant is addressed, has merely to execute it according to its tenor He mu't search 
for the person believed by the Magistrate to be unbwfullj detained The ofiicer charged 
With the execution of the warrant is not expected to di'regard the find'ng of the Magiv 
trate and to refrain from executing the warrant it he finds that the person in question 
IS not confined so as to make the confinement an ofTcnec. All that he is to do i$ to 
search for the person in question and to take him to the Magistrate — Kalian Bet 
A.I.R, 193G All 3C6 ( 308), 1936 ALJ. 468, 37 CrLJ 548, 162 IC. 539. 1935 .A.LR. 

425, 8 R A, 862. 1936 Cr.C 459. 
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Complaint against husband : — In tKe case of a complaint being made against the 
' husband that he was keeping his wife in confinement, a Magistrate cannot make a 
summary order, but is bound to hear both ades, and after making necessary inquiry 
he should pass such order as may seem nghL If he finds that the confinement amounts 
. to an offence, he should let the wife go and warn the husband against interfering with 
I her except through a Civil Court. If, on the other hand, he arrives at the conclusion 
' that such, is not the case, he should advise the wife to go home with her husband, 
'Warning the husband at the same time against uang any coercion in taking the wife 
with hinv-^/fcr Sha v. SoUno Begum. 1910 P.W.R. 29, 11 Cr.L.J. 450, 7 I.C. 354; 
see also 7n the matter of Skoibalini, 2 C.W N. cccxxxiii. 

/ 205. Form of warrant: — There being no prescribed form of warrant under 

this section, a Magistrate who has to issue one under this section, may adapt a form 
under sec 96 to the provisions of this section by altering the figures, and by drawing up 
the warrant in terms required by this section — Mozam Molla, 45 CaL 905, 20 Cr.LJ. 47, 
28 C.LJ. 47, 48 I C 687 (dissenting from Bisu Haidar. 11 C.W.N. 856, 6 C.LJ. 127, 

I where it was held that if a warrant was issued purporting to be under sec. 96, while 
it ought to be under sec. 100, the warrant was illegal). 

' A form under sec. 98 also may be lawfully used for a warrant under this section 
with necessar>’ alterations — Gora Mian v Abdul Majtd, 39 Cal. 403, 16 C.W.N. 336, 
13 Cr.L.J. 186, 13 I.C. 1002. 


D. — General Provisions relating to Searches. 


101, The provisions of sections 43, 75, 77, 79, 82, 83 and 
Direction, «c, 01 «arch. ^4 shall, SO far as .nay be, apply to all 
warrants. search-warrants issued under section 9o, 

section 98, section 99A or section 100. 

The words “se«ion 99A'‘ in this section have been added by Act XIV of 1922 
(Indian Press Law Repeal and Amendment Act). 


206. Sec. 79— Endorsement; — A search warrant issued under the Gambling 
Act (III of 1867) is governed by the proviaons of this Code, and consequently the 
search warrant may be endorsed by the Police officer to whom it Is onginally directed, 
to another officer of equal rank — Kashi Nath. 30 All. 60. This section has no application 
to warrants issued under sec. 6 of the Burma Gambling Art — P, Thicai, 21 Cr.LJ. 
9, 54 I.C. 57, 12 Bur.L T. 165. A search w a rr a nt issued under sec. 98 can be endorsed 
over to any other Police officer of similar rank for execution — Mithu, 3 S L.R. 56, 
10 Cr.LJ. 3 


102. ( 1 ) Whenever any place liable to search or inspection 

U, charge ot ‘“’‘I'r ‘’’I® Chapter is closed, any person 
closed place to allow residing in, or being in charge of, such 
place shall, on demand of the officer or other 
person executing the warrant, and on production of the warrant, 
allow him free ingress thereto, and afford all reasonable facilities 
for a search therein. 

(2) If ingress into such place cannot be so obtained, the 
ofiiccr or other person executing the warrant may proceed in 
manner provided by section 48. 

(3) Where any person in or about such place is reasonably 
suspected of concealing about his person any article for which 
search should be made, such person may be searched. If such 
person is a woman, the directions of section 52 shall be obscrv’cd. 
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Sections 102 and 103, Cr. P. C, do not apply to a search under the Excise Act 
(Beng Act V of 1909), Chapter IX of \iMch deals with xt—HaThhanjan. 31 C.WJ^ 
667 (669), 54 Cal. 601, 102 I C. 547, 28 Cr.LJ. 579. A.I.R. 1927 Cal. 527. 


103. (1) Before making a search under this Chapter, the 

Search to be made In 't shall 

presence of witnesses call upon two or more respectable inhabi- 
tants of the locality in which the place to be 
searched is situate to attend and witness the search, and may 
issue an order in ivnting to them or any of them so to do. 


(2) The search shall be made in their presence, and a list of 
all things seized in the course of such search and of the places 
in which they are respectively found shall be prepared by such 
officer or other person and signed by such witnesses; but no 
person witnessing a search under this section shall be required 
to attend the Court as a witness of the search unless specially 
summoned by it. 


(3) The occupant of the place searched, or some person in 

t f 1 behalf, shall, in every instance, be per- 

seaSedTOy attend. mittcd to attend during the search, and a 
copy of the list prepared under this section, 
signed by the said witnesses, shall be delivered to such occupant 
or person at his request. 

(4) When any person is searched under section 102, sub- 
section (3), a list of all things taken possession of shall be pre- 
pared, and a copy thereof shall he delivered to such person at 
his request. 

(5) Any person who without rcawnabh cause refuses or 
neglects to attend and zvitness a search under this section zvlien 
called upon to do so by an order in tenting delivered or tendered 
to /itni, shall be deemed to have committed an offence under sec- 
tion 187 of the Indian Penal Code. 

The italicised words have been added by sec 14 of the Criminal Procedure Code 
Amendment Act (XVIII of 1923). For reasons, sec below 


Obieef— The provisions of this section are enacted for grpater certainty and 
security and not because the statements of «rtain offers ro 

be accepted— v Ma Theiti. AIR 1936 Kang 15 (1.). 3/ CrLJ 331. 160 I C. 
816 1936 CrC 21 In this case the evidence of two Excise officers, «l,idi v,. 
sup|»rted by the documentarj- e%idenee, was accepted in preference to the eiid.-n^. ./ 


search-witnesses. . - t , 

The object of the Lccislototc in IcquinnE the Fmsc"™ “f 
vtilncsas of the locohty 1. to soord op.na ch.tot 

on the part of the officers entrusted tnUi seara-rmiOTK . 
thins incnminatinE uhich may be sard IT''./”'’'* ' 

.as really found there and .as 
-AbJulhh V £m/>. 27 Cr.LJ. 73. 91 
-K. 8 I C. 983, 3 Bar.LT. U3 in Note 2<» The o6j« of 
tlrat searches are conducted fairly and OTarrfy rmj that U 
articles by the polie<r-ll-|.« h'n. =8 '' 
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and in order, and that no wrong doing such as ‘planting’ of articles by the Police 
in the house searched should take place— /fiee Haw, supra; II'mh Nu, 5 Rang. 291, 
28 Cr.LJ. 701 (702); Balai Ghosh, 50 CLJ. 518, 31 Cr.L.J. 667 (669); Abdullah, 
27 Cr.L.J, 73, 91 IC. 219, 1 Lah. Cas. 5; and that no false evidence may be fabricated 
—Sit Nyein, 3 Bur.L.T. 143, 11 Cr.LJ. 746, 8 I.C. 988. 

It is true that where it could be shown that the witnesses were not respectable 
or were not persons of the locality, a search has been held not to have been carried 
out in accordance with law. But where there were several senior officers of police in 
the police party it may be concluded, in the absence of any suggestion to the contrary, 
that the witnesses were properly chosen — Boon Cftin, A.I.R. 1935 Rang 233, 1935 
Cr.C. 934, 157 I C. 798, 36 Cr.L.J. 1228. 

A respectable person is a person who would be impartial and on whom the owner 
or occupier of the premises searched can prima facie rely — Ti Ya, 7 Bur.L.T. 143, 
15 Cr.L.J. 441 (446) (F.B). The word ‘respectable’ means ‘respectable and indepen- 
dent' — Khan Taw, 4 BurLT. 91 (F.B); Slier Ali, 23 Cr.L.J. 609 (Lah.), 68 I.C. 
833. Respectability docs not connote any particular status or wealth or anything of 
that kind. Any person is entitled to claim respectability provided he is not disreputable 
in any way, that is, if he is not a thief or a criminal of some kind or a person perhaps 
of grossly immoral habits. Being a prosecution witness is not sufficient to deprive 
one of one’s title to respectability — Ashfaq v. Emp , 37 Cr.L.J. 1108, 165 I.C. 25, 
ALR. 1936 All 707, 1936 ALJ. 958, 1936 Cr.C. 893, 1936 A L.R. 886, 9 RA. 247. 
^\’here one of the witnesses was a friend of the Sub-Jnspector and lived two miles 
away, and the other witness lived a mile away, held that the search was illegal— 
Ma Htway, 4 BurLJ. 2, 26 Cr.LJ. 827, 89 I.C. 475, A.I.R. 1925 Rang. 205. Where 
both the seardi witnesses were found on their own admission to have been previously 
convicted for criminal offences and one of them further admitted that he had a civil 
suit with the accused, it was held that the search was conducted in a manner which 
amounted to violation of the \w—Hatadhan Matty v. Emp., A.I.R. 1938 Cal. 701, 
178 IC. 409, 40 Cr.LJ. 52. A dismissed Constable can hardly be regarded as a 
respectable xKsn^Indar Dati. 32 Cr.LJ. 818 (825), 132 IC. 185, A.I.R. 1931 Lah. 
408, 1931 CrC. 648. The mere fact that one of the search witnesses was found 
nearly half a mile away from the house that was searched, is no ground for suspicion 
—Hart Narayan. 29 Cr.LJ. 49 (56), 106 IC. 545, 46 C.L.J. 368, A I.R. 1928 Cal. 27. 

A man who has been twice convicted of Krious crimes is altogether unsuitable as 
a search witness— Ram Chandra. 36 CrLJ. 531, A.I.R. 1935 All. 520, 154 I.C. 635. 

If no respectable witnesses arc as-ailable in the locality, evidence to that effect 
must be given at the trial— Bafai Ghosh. 50 C.L.J. 518, 31 Cr.L.J. 667 (669), A.I.R. 
1930 C:al. 141, 12t I.C. 486, 1930 Cr.C 141. 

210. ‘Of the locality': — A person living in a quarter within a part of the 
place to be searched may reasonably be regarded as an inhabitant 'of the locality’, 
c\-en if a river flows between— Sir Nyein. 3 Bur.L.T. 143, 11 Cr.UJ. 746. The word 
'locahty' docs not mean the same quarter of the town as the place to be searched— Ah 
Sfin, ( BurX.T. 222, 12 Cr.LJ. 479. Where the witnesses lived in a quarter exactly 
I alf a mile west of the house searched in Rangoon, held that the ri'ucsscs Ined within 
easy reach and in the same locality within the meaning of this section— As Pok, 18 
2:r.I-.J. 1009. But witnesses who live a mile or 2 miles away, arc not inhabitants of 
the locality— Ilttcay. 4 Bur.I-J. 2. 26 CrLJ. 827. But sec hfasl Ram. infra. 

It has been held in some cases that the fact that the witnesses are not men 'of 
he locality’ is immaterial if they are ‘rcspcrtable* men; the important point is that the 
men called In as witnesses should be persons of some standing, whose word can be 
believed, and not that they should be persons Inang within a stone’s throw of the house 
which is to be searched, Tlie stress is on the word ‘respectable’ and not on the word 
locality'— Si/ .Vyrin, 3 BurXT. 143, 11 CrL.J. 716, 8 IC. 988 ( 989); Ah Pok, 18 
CAanda/aT. 36 Cr.L.J. 701. ISI IC. 1038. 28 S1,.R. 41, A I.R. 1931 Sind 
ij-, 193t CrC 126J; Copi, A.IJL 1932 Pat. 66, 10 Pat, 821, 13 P.L.T. 62, 1932 Cr.C 
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99, 135 I C. 60, 33 Cr.L J. 233; and failure to call inhabitants of the locality as witnesses 
does not make a search illegal — Raman, 21 Mad. 83; SatagopacJiarlu v. Satrughna, 23 
ML.J. 445, 1912 M.W.N. 1111, 13 CrLJ. 763, 17 I.C. 75 The fact that the panchas 
were not local people is an irregulanly rdiich could be cured under sec. 537, Cr. P. C. 
—Raghumth, 33 CrLJ. 733, 139 I.C 281, 34 BomLR. 901, 1932 Cr.C 868, A I.R. 
1932 Bom. 610, Ind Rul 1932 Bom 481 The fact that the witnesses are not persons 
of the locality does not render the search illegal, specially where the search is conducted 
and witnessed by responsible and respectable ofTicers in the presence of a Magistrate, 
and a satisfactory explanation for not inviting the neighbours to witness the search has 
been furnished — Abdullah, 27 Cr.LJ. 73, 91 I.C 249, 1 Lah Cas 5. Thus, where 

in view of the attitude of the men who had assembled on the scene the police ofTiccr 

did not consider it worth while to call upon any of them to witness the search but 
asked two other respectable persons who had come with him from another village 
to act as search-witnesses, held that under these circumstances the failure of the police- 
officer to secure search witnesses from the locality was no more than an irregularity 
—Copt Mahto. 10 Pat 821, 13 P.L.T. 62. 33 Cr.LJ 233 (234). 

If respectable persons cannot be found in the immediate vicinity, it is not illegal 
to bring witnesses from villages withm 3 or 4 miles from the accused’s village. The 
word 'locality' is comprehensive enough to include villages within 3 or 4 miles from the 
village where the search is to be conducted— A/ost Ram, 8 OWN. 128, 32 Cr.L.J 699 
(700), 131 I C 441. A I R. 1931 Oudh 115. 6 Luck 472, 1931 CrC. 275, Ind. Ru) 1931 

Oudh 201; Mahadea, 3S Cr.L.J 397, 147 IC. 317. 11 O.W N 62, A.I R. 1934 Oudh 

90 ( 91), 1931 Cr.C 260, 1934 OLR. 108 Uffiere respectable persons can be found 
in the neighbourhood, and the Police officer making a search takes with him persons 
whose respectability is questionable or who come from a distant locality, the inference 
is that he was prompted by a derire to have such witnesses as would be easily 
persuaded to support any story which he might put forward— SadAu. 36 CrLJ 742, 
155 I.C. 406, A.I R. 1931 All. 371. 1931 Cr.C 438 

The failure to comply with the provisions regulating searches may cast doubt 
upon the bona fides of the officers ronducling the search. But when once the evidence 
has been believed it is obviously ro defence to say that the evidence was obtained in 
an irregular manner. There is nothing in llic law which makes such evidence 
inadrffissiblc — Dana Malt Dhatlacharna v Emp. (1939) ] Cal 210, A I R 1910 Cal 85 

211. Right of occupant to be pi-erent; — ^The language of sub-scclion (3) 
is that the occupant of the pi ice ihall be pemitted to attend dunng the search, and it 
means that he is to be givrn the option o' being present, and not that he is to be 
allowed to be present only if he demande i/. Therefore, when the occupants of the 
house, who were inside the room searched by the Police, were, after the discoser) in 
their presence of a gun and after search of their persons, arrested and lenl out of the 
room, and the search vas continued, il was held that the exclusion of the occupants 
during the search was not a technical but a substantial violation of the bw enunaated 
in this sub-scclion— A’amejfi Chandra 41 Cab 350 (STO. 377), 23 IC 986. 18 CWJs' 
496, 15 Cr.LJ. 385 But this case has been dissented from in the \er^' recent case 
of llannara^an. 46..CLJ. 358, 106 IC. 545. AIR. 192S Cal 27. 29 CrLJ 49 (57). 
where Cammiade, J , holds that the word ’'permitted" in this clause cannot be taken 
to mean that the "occupant shall be present and must be given the option of being 
present". 

*1116 word ‘‘occupant" is r<y. intended to coser e\er>* person who maj happen to be 
in the p’acc at the lime; but t refers back to the person mentioned in sec 102. ic. a 
person residing in or being in ffiarge of the pbcc — Rametk Chandra. 41 Cab 350 ( 377), 
23 1 C. 986, 18 C.\Y.N 496 Sec also fiftiiugir quoted in Note 215 

212. Search-list:- search-hst p-tpaied under this section is a proper 
csndcncc as to the matter aeitaincd therein, lu, the articles found tund the p'jce where 
they Were found— .Iren. 2 Weir 47 After a seaich-Ii't has been prepared and igned, 
it is nol proper to additions thereto subsesjaenlly; bat such add.ticri r^:: 
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and in order, and that no wrong doing such as ‘planting’ of articles by the Police 
in the house searched should take place — Km Haw, supra; Wun Nu, 5 Rang. 291, 
28 CrLJ. 701 (702); Balai Ghosh, 50 CL.J. 518, 31 Cr.LJ. 667 (669); Abdullah. 
27 Cr L.J. 73, 91 I.C. 249, 1 Lah. Cas. 5; and that no false evidence may be fabricated 
—Si/ Nyein. 3 Bur.L.T. 143, 11 CrXJ. 746, 8 I.C. 988. 

It is true that where it could be shown that the witnesses were not respectable 
or were not persons of the locality, a search has been held not to have been carried 
out in accordance with law. But where there were several senior officers of police in 
the police party it may be concluded, in the ab^nce of any suggestion to the contrary, 
that the witnesses were properly chosen — Boon Chin, A.I.R. 1935 Rang. 233, 1935 
Cr.C. 934, 157 I C. 798. 36 CrL.J. 1228 

A respectable person is a person who would be impartial and on whom the owner 
or occupier of the premises seardied can ptima facie rely — Ti Ya, 7 Bur.L.T. 143, 
15 Cr.LJ. 441 (446) (F.B). The word ‘respectable’ means ‘respectable and indepen- 
dent'— Khan Taw, 4 Bur.LT. 91 (FB.); Sher Alt. 23 Cr.LJ. 609 (Lah.), 68 I.C. 
833. Respectability does not connote any particular status or w'ealth or anything of 
that kind. Any person is entitled to claim respectability pro\’ided he is not disreputable 
in any way, that is, if he is not a thief or a criminal of some kind or a person perhaps 
of grossly immoral habits. Being a prosecution witness is not sufficient to deprive 
one of one’s title to respectability — Ashfaq v. Emp., 37 Cr.L.J. 1108, 165 I.C. 25, 
A.I R. 1936 All. 707, 1936 A.L J. 958, 1936 Cr.C. 893. 1936 A.L.R. 886. 9 R.A. 247. 
WTiere one of the witnesses was a friend of the Sub-Inspector and lived two miles 
away, and the other witness lived a mile away, held that the search was illegal— 
Ma Htway. 4 Bur.LJ. 2. 26 CrL.J. 827, 89 I.C. 475, AIR. 1925 Rang. 205. \Vhere 
both the search witnesses were found on their own admission to have been previously 
convicted for criminal offences and one of them further admitted that he had a civil 
suit svith the accused, it was held that the search was conducted in a manner which 
amounted to tnolation of the Iz'K—Haxadhan Malty v. Emp, A.I.R. 1938 Cal. 701, 
178 IC. 409, 40 Cr.Lj. 62. A dismissed Constable can hardly be regarded as a 
respectable iron— Mar Datt, 32 Cr.LJ. 818 (825), 132 IC 185. A.I.R. 1931 Lah. 
408, 1931 Cr.C 648. The mere fact that one of the search witnesses was found 
nearly half a mile away from the house that ^vas searched, is no ground for suspicion 
— 7/flfi Narayan. 29 CrL.J. 49 (56). 106 I.C. 545, 45 C.LJ. 368, A I R. 1928 Cal. 27. 

A man who has been twice con\dcted of serious crimes is altogether unsuitable as 
a search witness— Rom Chandra, 36 Cr.Lj. 551, AI.R 1935 All. 520, 154 I.C 635. 

If no respectable witnesses arc available in the locality, evidence to that effect 
must be given at the trial— Bafoi Ghosh. 50 CLJ. 518, 31 Cr.Lj. 667 (669), A.IR. 
1930 Cal. 141, 124 I C 486. 1930 Cr.C 141. 

210. 'Of the locality'; — A person living in a quarter within a part of the 
place to be searched may reasonably be regarded as an inhabitant 'of the locality’, 
even if a river flows between— Si/ Nyein, 3 BurX.T. 143, 11 Cr.L J. 746. The word 
‘locality’ does not mean the same quarter of the town as the place to be searched — Ah 
Scin, 4 Buri.T. 222, 12 CrL.J. 479 Where the witnesses lived in a quarter exactly 
lalf a mile west of the house searched in Rangoon, held that the ri’oesscs lived within 
rasy reach and in the same locality within the meaning of this section — As Pok, 18 
wf.LJ. 1009. But witnesses who Ihe a mile or 2 miles away, are not inhabitants of 
the locality— A/fl llhcay. 4 Bur.LJ. 2, 26 Cr.LJ. 827. But see Mast Bam. infra. 

It has been held in some cases that the fact that the witnesses are not men ‘of 
he locality’ is immaterial if they arc ’respectable’ men; the important point is that the 
men called in as witnesses should be persons of some standing, whose word can be 
oehcs-cd. and not that they should be persons Ii\nng within a stone’s throw of the house 
which is to be searched. 'The stress is on the word ‘respectable’ and not on the word 
Wl.iy— Si/ A’yrin. 3 Bur.L.T. 143. II Cr.L.]. 716, 8 IC. 988 (989); Ah Pok. 18 
VJ; 36 Cr.Lj. 701. 154 I C 1038, 28 SXR. 41, A.I.R 193f Sind 

159, I93t CrC. 1261: Copi, A.IJI 1902 PaU 66, 10 Pat. 821, 13 P-UT. 62, 1932 CrC. 
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99, 136 I.C. 60, 33 Cr.L J. 233; and failure to call inhabitants of the locality as witnesses 
does not make a search illegal — Raman, 21 Mad 83; Satagopacharlu v. Satrughna, 23 
M.LJ. 445, 1912 M.WN 1111, 13 CrLJ 763, 17 I.C. 75 The fact that the panehas 
were not local people is an irregulanty whidi could be cured under sec. 537, Cr. P. C 
—Raghunath. 33 CrL.J. 733, 139 I C 281, 34 BomL.R. 901, 1932 CrC 868, AIR. 
1932 Bom 610, Ind Rul 1932 Bom 484. The lact that the witnesses are not persons 
of the locality docs not render the search illegal, specially where the search is conducted 
and witnessed by responsible and respectable oflicers in the presence of a Magistrate, 
and a satisfactory explanation for not mviling the neighbours to witness the search has 
been furnished — Abdullah, 27 CrLJ. 73, 91 I.C. 249, 1 Lah. Cas. 5 Thus, where 

in view of the attitude of the men who had assembled on the scene the police officer 

did not consider it worth while to call upon any of them to w'ltness the search but 
asked two other respectable persons who had come with him from another village 
to act as search witnesses, held that under these arcumstances the failure of the police- 
officer to secure search witnesses from the locality was no more than an irregularity 
—Copt Makto, 10 Pat. 821. 13 PL.T. 62. 33 CrL.J. 233 (234). 

If respectable persons cannot be found m the immediate vicinity, it is not illegal 
to bring witnesses from villages within 3 or 4 miles from the accused's sullage. The 
word 'locality' is comprehensive enough to include villages within 3 or 4 nules from the 
village where the search is to be conducted— A/ast Ram, 8 OWN. 128, 32 CrL.J 699 
(700), 131 IC 441. AIR. 1931 Oudh 115, 6 Luck 472. 1931 CrC. 275. Ind. Rul 1931 

Oudh 20li Mahadeo, 35 CrLJ 397, 147 1C 317, 11 OWN 62, A I R 1934 Oudh 

90 (91), 1931 CrC 260, 1934 OLR 108 WTiere respectable persons can be found 
in the neighbourhood, and the Police officer making a search takes with him persons 
whose respectability is questionable or who come from a distant locality, the inference 
18 that he was prompted by a desire to have sucb witnesses as would be easily 
persuaded to support any story which he might put ^o^^^a^d — Sodhu. 36 Cr.LJ 742, 
155 IC. 406, A.I R 193t All. 374. 1934 CrC 438 

The failure to comply with the provisions regulating searches may cast doubt 
upon the bona fides of the officers <-onducling the s'*arch But when once the evidence 
has been believed it is obviously ro defence to say that the evidence was obtained m 
an irregular manner There is nothing in tJie taw which makes such evidence 
inadmissible — Dana Malt Bhaltafhatjia v. Emp. (1939) 1 Cal 210, AIR 1910 Cal 83 

211. Right of occupant to be prerenl: — The language of sub-scrtion (3) 
is that the occupant of the pi ice shall be pemitled to attend during the search, and it 
means that he is to be giwn the option o* being present, and not that he is to be 
allowed to be present only tj he demands if. Therefore, when the occupants of the 
house, who were inside the room searched by the Police, were, after the discover^’ in 
their presence of a gun and after search of Iheir persons, arrested and sent out oj the 
loom, and the scarcli was continued, li was held that the exclusion of the occupants 
during the search was not a tedimcal fait a substantia! Molation of the law enunciated 
in this sub-scclion— Romejli Chandra 41 Cal. 350 (370, 377), 23 I C 986, 18 CWi^. 
496, 15 Cr.LJ. 385. But this case lias been dissented from in the very recent case 
of Ilannarayan, 46.CLJ 368, 106 IC. 545. AIR. 1923 Cal 27. 29 Cr.LJ. 49 (57). 
where Cammiadc, J , holds that the word '‘permitted'' in this clause cannot be taken 
to mean that the "occupant shall be present and must be given the option of being 
present". 

The word "occupant" is ro*. intended to cover ever>* person who may happen to be 
in the place at the timej but 't refers back to the peron mentioned in sec 102. it . a 
person residing m or being in ffiarge ol the pbcc — Ramejfc Chandra. 41 CaL 350 ( 377), 
23 I.C. 988, 18 C.Wa^. 49G. Sec also BhihigiT quoted in Note 215 

212. Search-list:- search-hsl prepared under th^s section is a proper 
evidence as to the matter contained therdn, tu. the articles found and the pbcc wherF 
tliey were found— .tuew. 2 Weir 47 After a scarch-lm has been prepared a.^'d si^ 

it IS nol proper to make additions thereto subsequently; but such edd-ticas will 
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invalidate tlie whole search, nor is the omission of unimportant articles a circumstance 
invalidating the search — Htaung, 7 BurL.T. 163, 15 Cr.L J. 523, 24 I.C. 835, 7 L.B.R. 
275. It is competent for the Court to recdve evidence other than the search-Ust 
regarding the things seized in course of the search and the places in which they were 
found. The provisions of sec. 91 of the EWdence Act do not apply to the case of a 
search-list prepared under this section — Sofat Naik, 34 Mad. 349, 11 CrL.3 . 576, 8 
IC. 178, 8 M.L.T. 451, 21 MLJ. 281 {F.B.), overruling 2 Weir 515; Sarabu, 33 
Mad 413, 9 ML.T. 135, 11 Cr.L.J. 716, 8 I C. 809, 2 Weir 776; Elamalhan, 33 Mad. 
416. See also Bachna in Note 213. 

Nonsxgning of searck-bst — Refusal by a witness to sign the search-list is not 
punishable under sec. 187, I P. Code (intentional omission to assist a public serv'ant 
in the execution of his duty) because the 'assistance' referred to in sec. 187, I. P. C, 
must have some direct personal relation to the execution of the duty of the police- 
officer. The signing of the list is an independent duty cast upon the witness, whereas 
the word 'assistance' in sec. 187, I. P. C., implies that the party who assists is doing 
something which in ordinary orcumstances the party assisted could do for himself — 
Ramaya Naika, 26 Mad 419, I Weir 136 The amendment of 1923 has made it 
penal by cl (5) of sec. 103, Cr P C., for a witness to refuse when asked in WTiting 
to attend and witness a search In other words, asasting a search officer by attending 
and wntncssing a search has been made fjusdem generis by the Legislature with the 
kind of assistance referred to in the second part of the section But again it is the 
refusal to attend and witness the search that has been made penal and not the 
signing of the search-list The effect of the decision of the Madras High Court in 
Ramaya Natka is not in the least touched by the amendment of sub-cl. (5) inserted 
in 1923 in sec. 103, Cr. P. C— Ram Prasad v. £mp., 39 Cr.L J. 796, 17 Pat. 632, 176 
IC. 787, 11 R.P. 107, 4 BR. 772, 1938 PW.N. 477. 19 P.LT. 461, A I.R. 1938 Pat. 
403 (F.B.) {per Varma and Manohar Lai, JJ ; Chatterji, J , dissenting). 

In Ana Deuia Sing. 4 LB R. 134, 7 Cr.LJ. 411, it has been laid down that unless 
the search-list is signed by witnesses, the search would not be legal. But a more 
reasonable view has been taken in Sotai Naik, 34 Mad 349 cited above. 

213. Duty of prosecution to summon search-witnesses:— The police- 
officer who made the search may be called as a witness at the trial, but he cannot be 
deemed to be a satisfactory witness for the purpose of proving the search. It is, there- 
fore, incumbent on the prosecution to call the search witnesses to prove the search 

Balai Ghosh, 50 CL.J 518, 31 CrLj. 667 (669), 124 IC 486. The prosecution is 
ir duty bound to call search witnesses at the trial, unless it is of opinion that they 
would misrepresent facts and would misstate what happened The fact that the prose- 
cution thought that these persons had formed an opinion unfavourable to the prosecu- 
tion story regarding the search, is no rca'on why those persons should not be called by 
the prosecution, in as much as what these persons would be required to state in their 
deposition was what they observed and not wliat they thought — klunni Sonar, 2 Cr.L.J. 
176, 9 C.W.N. 438. But it has been held in a later case that no duty is cast on the 
prosecution to put the search witnesses into the witness-box, because sub-section (2) 
expressly lays down that no person witnessing a search shall be required to attend the 
Court as a witness unless specially summoned. The reason of this provision is obrious. 
Many persons would be unwilling to attend searches, il as a maUcr of course they had 
to attend Court at the trial of the case, possibly two Courts if the case is committed 
to the Sessions. The discretion is. therefore, left to the Court to require or not the 
attendance of witnes-scs. And evidence of the search ought not to be disbelieved by 
reason of the faa that some of the search witnesses were not called at the trial— Z/ari 
h'arayan. 46 CL.J. 368. 106 I.C 545. 29 CrLJ. 49 (57). AI R. 1928 Cal 278. dissenting 
from Munni Sonar, supra. Sec also ^fosaddi. A.! R- 1933 Pat. 100, 11 Pat, 807, 112 
I.C 841. 31 Cr.UJ. 427, 13 P.L.T. 702, 1933 Cr.C 253. where it has been held that 
the statute lays it upon the proseoiUon to exp ' »by it desires the search witnesses to 
be oiled and docs not lay it upon the pro lain why it docs not call the 
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search witnesses If there were no lespectable inhabitants in the locality, and persons 
were called in from the cultivator class to witness the search, all those witnesses must 
be produced at the trial to prove the search Tlie calling of one witness only is not 
proper — Balat Ghosh, supra See also Rustum, 33 Cr.LJ 389 (391), 136 I.C. 868, 
34 BomLR 267, AIR 1932 Bom 181, 1932 CrC. 240, Ind. Rul 1932 Bom. 228. 

The mere fact that the search-witnesses haw not been examined in the case would 
not render the search itself illegal If the list cannot be proved, the contents of the 
list can be proved by other evidence — Bachm, 28 CrLJ 17 (18), A I R 1927 Lah. 149, 
99 I C 49 See also So/ai Naik m Note 212. 

The search lists and the search witnesses should invariably be produced by the 
prosecution, and they would be guilty of suppression of material evidence if they did 
not produce the same The prosecution can also prove the recovery of the incrimi- 
nating articles by other evidence as well — Muhammad Baslm, 33 CrL.J. 943, 140 I C. 
246. 1932 A L J 104, A I R. 1932 All 185, 1932 Cr C 201, Ind Rul 1932 All 634. 

Sub-section (2) of this section suggests that while the rendering of assistance in 
making the search is imperative on the persons called upon to assist, they are not 
compellable by the Inspector to attend the Court to give evidence wtthoul a summons 
in that behalf — /»i re IppiU Inagatka, 38 M L J. 27, 21 Cr L J 33. 

If a police oflicer conducts a search in company of panchas he may give evidence 
of that fact He may say “I searched the premises in company of two independent 
persons whose names were so and so’* But if he desires that the evidence of the 
panchas is to be used to fortify his own evidence and show that his evidence as to 
search is correct, then, he must call these panchas He is not entitled to put m a 
signed panchnama and rely on that as evidence that the panchas agree with his evidence 
Putting m panchanams signed by panchas as part of the evidence of the police officer 
IS worthless, except to corroborate the evidence of that ofheer that panchas were em- 
plojcd, and to show that the provisions of sec 103 (1) and (2), Cr P C have been 
complied with If the evidence of the panchas is sought to be relied upon, then Uie 
panchas must be called and the accused must have an opportunity of cross-examining 
them The last words in see 103 (2). Cr P C. do not negative this right — R C Lam 
V Emp. AIR 1932 Bom. 181 (183). 34 BomLR 267. 1932 CrC 240, 136 IC 868, 
33 CrLJ. 389 

214 Refusal to attend and witness search: — See sub-section (5). This 
clause has been added "to prevent the frustration of searches by the unreasonable refusal 
of witnesses to attend, which, we understand, is by no means uncommon" — Rrport of 
the Select Commtllce, 1916 

This sub-scction adds a condition, namel>, that an order tri u-riiini must hare been 
tendered to the person requisitioned to attend the search. See the last line of Sub- 
section (1). "We accept the proposal of the Bill to penalise an unreasonable refusal or 
neglect to attend as a search witness, but would make it a condition precedent that the 
person in question should have been required to attend by an order m writing from 
llic police-officer. In order to make Ibis clear, wx: have, in addition to the new sub- 
section (5), made a small amendment at the end of sub-section (1)" — Report of the 
SeUct of 1916. 

See Local Government v. Xainsukh above under the heading "Scope." 

215. Irregular search: — search is irregular if it is conducted in violation 
of the police rules relating thereto, such as the omis.-4on to make at the time a note 
of the articles found and wiicre found, the pemutting of unauthorised persons to go 
in and out of the place searched, the omission to send up the articles found as soon as 
posyble to the Magistrate, cr the cxclu<aon of the occupant of the place daring the 
search But the cfTect of such irrrgu’anties is only to necessitate a careful scrutiny of 
the evidence of search, and if in spite of «uch irregubntics it is found that no adva-n- 
tage was taken of them by the public, they hav e no further ePect (le.. the search does not 
become if/egal)— Ruwfift Chandra, 41 CaL o50 (36S-3T1), 26 CrJ-J. 1112, 18 C.W2^. 
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496; MuJtammaa Bash, 33 Cr.L J. 943. 140 T.a 246, 1932 A L J. 104. A I.R. 1932 AH 185, 
1932 CrC. 201, Ind. Rul. 1932 All. 634. See also Local Government v, Nainsukh Tell, 
A I.R 1933 Nag 99. 34 Cr.LJ 721, 144 I.C 240, 1933 CrC. 364, 29 N.L.R. 67. A 
search is not illegal when there is a failure to call respectable inhabitants of the locality 
to witness the search — Salagopalachailu, 13 CrXJ 763, 23 ML.J. 445, 1912 M.WN. 
Ill, 117 I.C 75; Raman. 21 Mad 83, 2 Wdr 46, 374 and 503; Abdullah. 27 CrL J. 73, 
91 I.C 249, 1 Lah. Cas. 5 A search made without the presence of any witness is irre- 
gular, but such irregularity does not entitle the occupants of the place to exercise their 
right of private defence by assaulting the police-officer, when it was not shown that the 
officer was acting maliciously and otherwise than in good faitli — Pukot Kotu, 19 Mad. 
349. Where the police-officer made a search without a warrant and in the presence of 
only one witness, and a constable entered the house to be searched by scaling a wall, held 
that the search was grossly irregular, but the occupants had no nght of private defence, 
and any assault committed bj’ them on the police was punishable under section 323 
(though not under sec. 332), I. P. C. — Afuklitor Ahmed, 37 All 353, 13 ALJ. 439. 
In a later Allahabad case, however, it has been held that a search mthout witness is 
absolutely illegal, and the occupant of the house is entitled to exerase his right of private 
defence by assaulting the police-officer so as to prevent him from entering the house 
—Nirmal Smgh. 42 All. 67, 17 A.LJ 1047, 20 Cr.L J. 695, 52 I C. 663. The occupant 
is also not guilty under sec. 332, I. P. C, when he attempts to enter into his house 
to ‘be present during search and causes hurt to a Police officer when the latter offers 
physical resistance to him — Bhikugh, 34 Cr.LJ. 439, 142 I C. 790, 1932 A.LJ. 530, 
A.I R. 1932 All 449. 1932 Cr.C. 570. 


If for any reason, the officer making the search is unable to get two or more 
respectable inhabitants of the locality, and a search is effected in the presence of one 
or more men available at the time, leading to the discovery of an excisable article, 
the accused who is found in possession of that article can all the same be convicted 
under the Excise Act, if the Court is satisfied from the evidence that on offence has 
been committed. The irregularity m the search would not mitigate the offence or 
operate as a bar to the convirtion of the accused— /Ifeduf Hafiz, 24 ALJ 173, AIR. 
1926 AH 188, 27 Cr.LJ. 265; Emp. v. Baehcha. 36 Cr.L.J 362, 153 IC 742. AIR. 
1934 All. 873, 1934 Cr.C. 1082, 57 AH. 256. See also Bana Mali Bhatlacharjja v. Emp., 
(1939) 1 Cal. 210, A.IR. 1940 Cal. 85 The conviction cannot be set aside merely 
because the search did not comply with the proiisions of this section Persons who 


make a search illegally render themselves liable to be sued for damages, but their illegal 
action does not affect the question whether the person whose house was legally searched 
has committed an oncnce—Maung San. 7 Rang. 771. 31 CrLJ 303 (305), (dissenting 
from Mo Htway, 4 Bur.LJ. 2, 26 Cr.LJ. 827); Mi Hauk, 4 L B.R. 121, 7 CrLJ. 87; 
Solai Naik, 34 Mad. 349, 8 I.C. 178, 8 MLT 451, 21 MLJ 281, 11 Cr.LJ 576* 
1910 M.W.N. 677; Chua Hun Httce. 34 CrL.J. 652, 143 IC 824. 11 Rang 107* 
A I.R. 1933 Rang. 146. 1933 CrC. 736. Ind. Rul. 1933 Rang 77; Ah Ahmad Khan 
46 AH. 86. A.IR 1924 All. 214; Rure Mat, AIR. 1929 All 937 (939). 120 IC 266] 
31 Cr.L.J. 35, 1930 A L.J, 229, 1929 Cr C. 665 So also, the mere fact that the witnesses 
were not present throughout the search and did not witness cver>’ detail of it, would 
not be enough in itself to justify the setting aside of the conviction. But a conviction 
cannot be sustained where the failure to comply with the provisions of this eection has 
left the e\Tdence in an unsatisfactory condition, so that there is a reasonable doubt as 
to whether the article found was really in the possession of the accused— Z>/ntar Nlianu 
21 Dom. 471. 32 BomXR. 344, 31 Cr.LJ. 927 (931). AIR 1930 Bom IC9 125 IC 
713. 1930 CrC. 515. Ind. Rul 1930 Bom. 377. 


"■hat would otherwise be relevant does not become irrelc%-ant because it was 
discovered in the course of a search in which the prosnsinns of the Code were dis- 
regarded-Rerinrfra. 37 Cal. 467 ( 500), 11 Cr.LJ. 453. 14 C.W.N. 1114. 7 I.C 359. 

'hw' "'•'"I TOrch l.st, in „ch ot «hich avcrjl 
property are mentioned the provrcutHwi ought to prove their case with regard 



Sec 105.] 


the code Otr CRIMINAL PROCEDURE 


183 


to the different items severally, and the different items of property or different groups 
thereof mentioned in a search list taight to be separately and consecutively numbered 
either by letters or figures or by some other distinguished marks and the same number- 
ing should be followed while recording the evidence of witnesses relating to the searches 
to which those search lists refer. If that procedure is adopted there will be no difficulty 
on the part of the Court in appreciating the evidence that is adduced in respect of the 
searches— Ah7nad. 39 C.W.N. 368, 36 Cr.LJ. 808, 155 I C. 687, 1935 Cr C. 
211. AI.R. 1935 Cal 181 (187), 62 Cal 572, 

B. — Miscellaneous^ 

Power t im und Court may, if it thinks fit, 

document, etc., proSePd'. impound any document or thing produced 
before it under this Code. 

216. ‘Before il’t — A Magistrate can impound a document produced in a case 
pending before him. and not before any other Magistrate subordinate to him — Byas 
Ilardeo Das. 1 ALJ. 607, 1 Cr.L.J. 1060. 

JiimdicUon •— IMiere a Magistrate had no jurisdiction to summon a person to 
produce his account books, this section does not apply so as to justify his sending the 
books out of his jurisdiction— PcrwiawaMd. Ratanlal 880. 

Procedure: A note upon the document or thing impounded or attached to it 

should be made and signed by the presiding officer and it should not be allowed to pass 
out of the custody of the Court except by his written order— All. II. C. Bk. Cir., p. 6. 

105. Any Magistrate may direct a search to be made in 
his presence of any place for the search of 
Magistrate may direct ^vh{ch he is competent to issue a search- 

search in his presence. ^ . * 

warrant. 

217. When the Magistrate is competent to issue a search warrant, then instead 
of issuing such a warrant he can direct tlie search to be made in his presence — Clarke 
V. BTojendra Kishore, 36 Cal 5f4, 13 C.W.N. 453, 9 C.L.J. 298} Caneski, 1884 A.WJ'J. 
213. 

It seems clear from sections 36, 96 and 103 and Schedule III that a Magistrate is 
authorised by the Cr. P. Code to direct a search to be made in his presence if he 
considers it advisable to do so— C/ar*e v. Btojendra. 39 Cal. 953 ( 965). 39 I.A. 163. 
16 IC. 501, 13 Cr.LJ 693, 16 C.W,N. 865, 16 CL J. 231, 1912 M \V.N. 760. 12 M.LT. 
171, 23 ML J. 32. 14 BomL.R. 717 (PC). 

A Magistrate in directing a general search in \Hcw of an enquiry’ under the Code 
cf Criminal Procedure is acting in the discharge of his judidal functions and may appeal 
(or protection to the Act No. Will of 1850— Clatte v. Brojrndio, supra 

The special provision in sec. 6 of the Bombay Prc\*enlion of Gambling Act {Bombay 
Act IV of 1887) is subject to the general prosi^s of secs. 65 and 105 of this Code— 
Ftrtiad, 31 Bom 138 (445). 9 Bom,L.R. 693. 6 CriJ. 60. 
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•mi Munammad Vasir. 33 Cr.L.J. 913, 140 I.C. 3IC. 1932 A L.J. IW, A.I.R. 1932 All. 185. 
1932 Cr.C. 201, Ind. Rul. 1932 All. 634. See also Local CovCTumcnt v. Nainsukh Tcli, 
A.I.R. 1933 Nag 99, 31 CrL.J. 721, 144 I.C. 210, 1933 Cr.C. 361, 29 N.L.R. 67. A 
search is not illegal when there ia a failure to call respectable inhabitants of the locality 
to witness the s^catch—Salaeofialachmlu, 13 Cr.L.J. 763, 23 M.L.J. 415, 1912 M W.N. 
111, 117 I.C. 75{ Raman, 21 Mad. 83, 2 War 46, 371 and 503; Abilullah. 27 Cr.L.J. 73, 
91 I.C. 219, 1 Lah. Cas. 5. A search made without the presence of any witness is irre- 
Kiilar, but such irrcgulanty docs not entitle the occupants of the place to c-xcrcise their 
right of private defence by ass.aultinR the poHcc-ofilcer, wlien it was not shown tliat the 
oliiccr was acting maliciously and otherwise tlian in good faith— P kI-o/ Kolii, 19 Mad. 
319. Where the police-olTiccr made a search without a warrant and in the presence of 
only one witness, and a constable entered the house to be scnrclicd by scaling a wall, held 
that the search was grossly irregular, but the occup.ints had no right of private defence, 
and any nss.ault committed by them on the police was pimislunble under section 323 
(though not under sec. 332), I. P. C . — Afukhtor Ahmed. 37 All. 353, 13 A.l. J 439 
In a later Alhahabad case, however, it has been held that a scarcli without witness is 
absolutely Ulesat, and tlic occupant of the house is entitled to exercise lus right of private 
defence by assaulting the policc-olTiccr so as to prevent him from entering the house 
—Nhmal Sintb. 42 All 67. 17 A.I.J iai7. 20 Cr.l.J 693. 52 I C. 663. The occupant 
Is also not guilty under see. 332, I. P. C. when he attempts to enter into liis house 
to ’be present during scarcli and causes hurt to a Police officer when the latter offers 
physical resistance to him— /J/iilugir. 34 CrI.J. 439. 142 I.C. 790, 1932 ALJ. 530, 
A.I.R. 1932 All 419. 1932 Cr.C. 570. 


If for any reason the officer making the sc.arch is unable to get two or more 
respectable Inhabit.ints of the loc.a!ity. and a search is cfTccted in the presence of one 
or more men available at the lime, lending to the discovery of an excisable article, 
the ncaiscd who is found in possesaon of that article can all the same bo convicted 
under the Excise Act. if the Court is satisfied from the evidence that an offence has 
been committed. The irregularity in the search would not mitigate the offence or 
operate as a bar to the convirtion of the accused— /l/ic/wf Uofi:. 2t ALJ 173. A I.R 
1926 All. 188. 27 Cr.LJ. 26Sj Emf*. v. Daththo. 36 CrLJ 362. 153 I C. 742, AIR. 
1931 All. 873, 1931 Cr.C. 1082, 57 All. 256. Ske also Dana Mali Dhattaebatjja v. Emp , 
(1939) 1 Cal 210, A I.R. 1910 Cal. 85. Tlie conviction cannot be set aside merely 
because the search did not compl> with the provisions of this section. Persons who 
make a search illegally render themsch-cs liable to be sued for damages, but their illegal 
action does not aflwrl the (j'*estion whether the peron who'c house was legally searched 
has committed an ofIcnn^— .Vm/ng S««, 7 Rang 771, 31 CrLJ 303 ( 303). (dissenting 
from Afo JUieay, 4 nur.UJ. 2, 26 Cr.LJ. 827)j Afi Hank. 4 1. R R 121, 7 CrL.J. 87j 
5efai S'aik, 31 Mad. 319, 8 I.C. 178, 8 M.I..T. 451, 21 MLJ 281, 11 CrL.J 576 
1910 MW.N 677| CAiro 7fii« ///we. 31 Cr.lJ 652. 113 I C 821. 11 Rang w] 
A I.R 1933 Rang 146. 1933 Cr.C 736, Ind. Rul 1933 Rang 77; 40 Ahmad Khan 

46 All 86. AIR. 1H24 All. 211j Rurt Mai. A.LR. 1.029 All 937 ( 930), i2o I C. 266] 

31 Cr.LJ 33. 1930 A L J. 229, 1029 CrC. 6(S. So al'O. the mere fact that the witnesses 
were not present throughout the search and did not witness e\er>- detail of it would 

not be enough in itself to justify the setting aside of the conviction Bui .n conviction 

rannot be sustainetl where the failure to comply with the provisions of this section las 
left ihe evidence in an unsatisfactory condition, so that there is a reasonable doubt as 
to whether the article found was really in the pos>cssion of the ncoiscd- Dinkar Khami 
r.l Bom 471. 32 BomJ-R. 344. 31 Cr.LJ. 927 (931). A 1 R 1930 Bom. ICO rs I C 
713. 1030 CrC. 515, Ind. Rul. 1930 Bom. 377. 


tMi.n would otherwise be relevant does not become irrelevant because it was 
discovered in the emirv? of a search in which the provisions of the Code were dis- 
regarded -/JanWre. 37 Cat 467 ( 500). 11 CrLJ. 433. II C W N 1114. 7 1 C 339 
ltems^«r^^* Proof:— When there are sevTral search hsts m f.ich of which several 
property ore mentioned the prosecution o-jgM to prove their cav with regard 
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to the dilTerent items severally, and the different items of property or different groups 
thereof mentioned in a search list ought to be separately and consecutively numbered 
either by letters or figures or by some other distinguished marks and the same number- 
ing should be followed while recording the CNidence of witnesses relating to the searches 
to which those search lists refer. If that procedure is adopted there will be no difficulty 
on the part of the Court m appreciating the evidence that is adduced in respect of the 
searches — Rafiqueuddm A^imad, 39 C WN 368, 36 CrL J 808, 155 I C 687, 1935 CrC. 
241, AI.R 1935 Cal 184 (1871, 62 Cal. 572 

E. — A'iscellancotiS. 

Power to im und Court may, if it thinks fit, 

docum^t, etc., produced impound any document or thing produced 
before it under this Code. 

216. ‘Before ith— A Magistrate can impound a document produced in a case 
pending before him, and not before any other Magistrate subordinate to him — Byat 
Hardeo Dos. 1 ALJ 607. 1 CrLJ 1060 

Jumdicuon ’—Where a Magistrate had no jurisdiction to summon a person to 
produce his account books, this section does not apply so as to justify his sending the 
books out of his junsdiction— Perwawoinf. Raianlal 8^ 

Procedure; A note upon the document or thing impounded or attached to it 

should be made and signed by the presiding officer and it should not be allowed to pass 
out of the custody of the Court except by his written order— A// U C. Bk Cir, p. 6. 

105. Any hfngistratc may direct a search to be made in 
his presence of any place for the search of 
Magistrate may direct which he is competent to issue a search- 
search m ms presence , * 

warrant. 

217. When the Magistrate is competent lo issue a search warrant, then instead 
of issuing such a warrant he can direct the <carch to be made in his presence— Cforle 
V Bjojtfidia Ktshojc, 36 Cal 514, 13 C W N 4S8. 9 CL ] 298i Conesh, I8&t A.WJs’. 
213 

It seems clear from sections 36, 96 and 103 and Schedule III that a Magistrate is 
authonsed by the Cr P Code to direct a search to be made m his presence if he 
Considers it advisable to do so— Clarke v Bicundta. 39 Cal 953 ( 965), 39 I A. 163. 
16 I C. 501, 13 Cr L J 693. 16 C W N 865. 16 C L J 231. 1912 M WA' 760 12 M L T. 
171. 23 M L J 32, 14 Bom L R 717 (P C ) 

A Magistrate in directing a general search m \ncw of an enquiri- under the Code 
of Criminal Procedure is acting in the discharge of his judicial functions and may appeal 
for protection to the Act No XVIII of 1850— C/arkc \ Broiendta. supra 

The special proMSion in stc. G of the Bombay Prc\emion of Gambling Act (Bombay 
Act IV of 18S7) IS subject lo the general pro\isions of secs, 65 and 105 of this Code — 
Fcjtiad, 31 Bom 438 (4451. 9 BomL.R 6Q5. 6 CrL J GO 



PART IV. 

PREVENTION OF OFFENCES. 

CHAPTER VIII. 

Of Security for keeping the Peace and for 
Good Behaviour. 

A. — Security for keeping the Peace on Conviction. 

106. (1) Whenever any 108. (1) Whenever any 

- .. , person accused of _ ... person accused of 

keepingthe noting, assault or keeping-ihe offcJicc punishable 

peaceon Other ofTence in- peaceon under Chapter VIII 

volving a breach of of the Indian Penal 

the peace, or of abetting the Code, other than an offence 
same, or of assembling armed punishable under scetion 143, 
men or of taking other unlaw- section 149, section 153A or 
fill measures with the evident section 154 thereof, or of as- 
intention of committing the sauU or other offence involv- 
sarae, or any person accused of ing a breach of the peace, or of 
committing criminal intimida- abetting the same, * * or any 
tion, is convicted of such of- person accused of committing 
fence before a High Court, a criminal intimidation, is con- 
Court of Session or the Court victed of such offence before a 
of a Presidency Magistrate, a High Court, a Court of Session 
District ^lagistratc, a Sub- or the Court of a Presidency 
divisional Magistrate or a Magistrate, a District Magis- 
Magistrate of the first class, tralc, a Sub-divisional Magis- 
trate or a Magistrate of the 
first class, 

and such Court is of opinion and such Court is of oj)inion 
that it is necessary to require that it is necessary to require 
such person to execute a bond such person to execute a bond 
for keejiing the peace. for keeping the peace, 

such Court may, at the time of passing sentence on such 
person, order him to c.xccutc a bond for a sum proportionate to 
his means, with or without sureties, for keeping the jicace during 
such period, not exceeding three years, as it thinks fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, 
the bond so executed shall become void. 

(3) An order under this section* may also be made by an 
Appellate Court includiiuj a Court hearing appeals under section 
407 or by the High Court when exercising its powers of revision. 
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Change: — ^The Avords “or o! assembline committing the same" in the old 
sub-sertion (1) have been omitted, and the italiased words have been added, by 
sec 15 of the Cr. P. C. Amendment Act (XVIII of 1923). The reasons are stated 
below in their proper places. 

218. Object of this Chapter: — The object of this Chapter is the Prevention 
and not the punishment of offences, and its provisions are aimed at persons vho are 
a danger to the public by reason of the commission by them of certain offences — 
Vaman SaViaram, 11 BomLR 743; MutU, 1885 P.R 53; Hart Telang, 27 Cal. 781 
(781). ThiS Chapter gives a certain amount of discretion to the Magistrates, and the 
High Court must aliAays be slow to interfere with that discretion unless there is an 
error of law — Raoji, 6 BomLR 34; Umbiea Prosed, 1 CLR 268 But the Magistrate 
should exercise this preventive jurisdiction under this Chapter with cautious discrimina- 
tion and watchful care, and see that the administration of this branch of criminal law 
does not become harsh and oppressive— Nga On, LBR (1893-1900) 223. 

219. Offences under Ch. VIII, 1. P. C.: — The words "or of assembling 
armed men or of taking other unlawful measures with the evident intention of 
committing the same" which occurred in the old section have now been omitted, 
because these offences are covered by Chapter VllI of the Indian Penal Code, and 
specific mention of them is unnecessary The offence of assembling armed men is an 
offence under Chaoter VIII of the I P Code; therefore, this section applies where 
armed men were assembled with the intention of committing a breach of the peace 
and an order for beating men was given, although no breach of the peace actually 
took place because the assembly did not go so far — Snlpni v Lalkhan, 5 C.W.N 250. 
So also, the offence of being an armed member of an assembly (sec 144, I P. C ) or 
joining such assembly after it has been commanded to disperse (sec 145, I P. C ) is 
an offence under Chapter Vlfl of the I P Code and bnngs an accused under this 
section The case of Yar Mahammad, 1890 PR 3, in which the eontrarj’ view was 
held IS no longer good law 

A security can be demanded on a conviction lor an offence under sec 147, 1 P C 
—MaUara'] Singfi, 20 CrLJ. 760 (Nag), or on a con\iction for noting— .Varimuf/iu, 
32 MLT 315, 17 LW. 577. See also Note 221A 

The amendment to sec 106 by the Act XVII! of 1923 h.is made an order under 
sec 106 impossible where the only section under which the accused are convicted is a 
section of the Penal Code which is read wiih sec 149 The amendment is not \cr>’ 
happilv worded for it speaks of an offence punishable under sec 149 Now no offence 
IS punishable under sec 149 alone there must be some substantive offence charged 

10 be read with see 149 The meaning clearly seems to be that the section has no 
application to cases where a person has been convicted of a substantive offence read 
with sec 149, I P C The pnnaplc undcrljmg might well be that where a person 
is m.ade constructively liable for an offence by calling m the aid of the provusions of 
sec. 149, it is not proper to take action acamst him under s«: 106, Cr P Code— 
Chhcdi Smgft, 85 IC. 42, 3 Pat 870, AIR 1925 Pat 117, 26 CrLJ 426, 6 PLT 
330i Saun Pande, 35 CrLJ 1159, 150 IC 9f5. AIR 1934 Oudh 27** 193 J CrC 775 

11 OWN 992. But the Madras High Court has held that where the conviction of 
the acaiscd persons was under see 147 and secs. 324, 325 and 342 read with sec 149 

1 P Code the view that sot 106, Cr P C. is inapplicable to the cav? is untrrable 

McKrai Alli Sahib, AIR 1939 Mad 787. IRl, IC 432, 12 RM 456. 50 MLW 91$ 
1939 MW.N. 600, (1939 ) 2 MLJ 36 See also Note 221 A 

220. “Other offence involving a breach of the Peace”;— fol 
Allahabad Hisb Court — Tlie word "involvT*’ connotes the inclusion, not orJv of a 
necessary’, but also of a probable feature. orcum«tarce. antecedert rend fon or re-se- 
c]uencc The object of the section is to prevent b.reaches of peace taking ptace a."d no* 
mcrclv to follow up breaches of the place whidi have taken place That is. a.n earner 
“involving a brc.nch of the peace” riocs not irean only a.n offe.nce wh'ch rccrs'an’y 
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involves a breach ot Uie peace or of whtdi a breach of the peace forms an ingredient, 
but includes an offence s-Jch as the removal of a landmark (punishable under sec. 448, 
I, P. C ) v^hich, as a matter of common experience, is often followed by serious riots 
and loss of life. Therefore, where the evidence shows that the accused were prepared 
to commit the act of removal of a landmark by a breach of peace, and were only 
prevented from doing so by the other side running away, held that the offence came 
Within the terms “involving a breach of the peace" — Manik Lai, 33 All. 771 (dis- 
senting from 30 Cal. 93, 30 Cal. 336, 35 Cal 31S and 29 Mad. 190). So also, upon 
a conviction of criminal trespass.^’where the intention of the trespass is to commit a 
breach of the peace, an order under sec. 106 may lawfully be passed. Thus, where 
the accused came armed with lalhies to assault the complainant and aimed a blow at 
him whidi missed, whereupion the complainant took refuge in his house, but the accused 
pushed the door open and assaulted the complainant inside the house, held that a 
breach of the peace was a necessary ingredient of the offence committed by the accused 
(crirrunal trespass with intent to cause hurt, sec. 452, I. P C.) aid an order for 
security was proper — Dharam Ra}, 42 AH 315, 18 A.LJ. 300, 21 CrLJ. 388. Using 
abusive language and being generally disorderly at a Railway station, amounts to a 
breach of the peace— Ra;a Ranu A I.R 1936 All. 140, 37 CrL.J 385, 160 I.C. 1088, 
1936 A.L.J 82. 1936 CrC 139. 

(b) Bombay High Cauri —The phrase "other offences including a breach of the 

peace" includes offences which are offences because a breach of the peace is likely to 
occur— Emp v Sayad Yacoob, 43 Bom 554, 21 Bom.LR. 270 (dissenting from 30 Cal. 
366 and 26 Mad. 469) , 

(c) CakxHa High Court —Having regard to the object underlying this section 
which IS prevention of offences, a wider interpretation should be put on the clause 
"offences involving a breach of the peace" and it must be held that this clause includes 
not only offences of which a breach of the peace is a necessary ingredient and in which 
a breach of the peace has actually occurred but includes also cases of offences in which 
an csident intention to commit a breach of the peace is expressly found — Abdul Cajur 
V. Mohammd Mirza. 33 CrL.J 82. I3l IC. 1187. A.l R 1931 Cal 645, 35 C.WN. 
1150, Ind. Rul. 1932 Cal 67. 1931 Cr.C. 815. 59 Cal 659. following Abdul AU Chow- 
ilhury, 34 I.C 961, 43 Cal 671. 17 CrUJ 211, 20 CW.N 197, 23 CLJ 108 and 
Jag Lai Cij v Jagmohan Pal, 26 Cal 576 Sec also RafatuUa v. Rajek, 132 I.C. 96, 
A I.R 1930 Cal 616. 1930 Cr.C 1068, 32 Cr.L.J. 828, 34 C.W.N. 988, Ind. Rul. 1931 
Cal. 528. A contrary \new was. however, taken in /IsoJba, 129 IC. 413, A.I.R. 1930 
Cal. 802, 1930 Cr.C. 1087, 34 C.WJ^. 651. 32 CrL.J. 459, Ind Rul. 1931 Cal. 189, 
following Arurt, 30 Cal. 366i see al**) 30 Cal. 93 and 35 Cal 315. 

The ca'« of Abdul Cafur v. Mohammad A/irro. supra, was not followed in Ankulal 
Saha V. Sadkan Chandra Mandat. A.1.R 1939 Cal 481, 43 C.W.N. 867, 40 Cr.L.J. 
836, 183 I.C. 672, I L.R. (1939) 2 Cal. 261. 69 C.LJ. 565. 12 RC 177, where 
Henderson. J . obsers'cd* "Now I am bound to say that in a matter of this kind I 
diould expect the words 'other offences intohing a breach of the peace’ to refer to 
the actual definition of an offence in the substantive law, that is to say, the commission 
or intention to commit a breach of the peace must be one of the elements which would 
go to mike up the offence. Supposing a man were convicted of defamation and 
there was a finding of fact that he intended to commit a breach of the peace, it 
could hardly be said tlial defamation is an offence involving a breach of the peace." 

idi Lakort High Court: — The words "offence involves a breach of the peace" 
mean an offence in which a breach of the peace is an ingredient and not merely an 
offence provoking or likely to lead to a brca<Ji of the peace. IMierc, therefore, the 
conviction «as not for an offence of criminal intimidation but for an offence under 
see 279. 1 I*. C.. an order under this section was illegal — Abdulla v. Ctotcn, 2 Lah, 
279. 22 CrUJ 7C9, 63 I.C. 869 followiiig 30 Cal. 360 Such was the case where the 
conviction was only under see 452. I P. C.—Santosh. 27 CrLJ- 571, 94 IC. 139, 
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A.I R 1926 Lah. 675 See also Hayat Khan, A I.R. 1932 Lah. 435, 13 Lah. 336, 33 
PLR 588, 1932 Cr.C. 581, 139 I.C 127, 33 Cr.LJ. 746. 

(e) Madras High Court — The words "involving a breach of the peace” in this 
section, require that a breach of the peace should be an ingredient of the offence proved, 
and before the section can be put into force there must be a finding that a breach of 
the peace has occurred — Muthtah Chelh, 29 Mad 190, 3 CrLJ 461, following Baidya 
Hath V Nibaran, 30 Cal 93 and KannockTaran, 26 Mad 469 The words "other 
offence” in this section a*e those ejusdem generis with the offences against public 
tranquillity and of assault which are mentioned in the section. Under this section 
offence must involve a breach of the peace. It applies when the offence amounts to 
or constitutes a breach of the peace, in other words, when breach of the peace is a 
component part or an ingredient of the offence The facts constituting an offence must 
be looked at for determining whether the offence comes within the section or not. 
Wrongful confinement per se is not an offence involving a breach of the peace. Where 
the offender using violence senes another, ties his hand and is convicted under sec 342, 
I P C , the offence as proved does involve a breach of the peace — Kuppa Reddiar, 
47 Mad 846. 81 IC 920, 20 MLW 481, AIR 1924 Mad 808, 25 CrLJ 1096, 47 
M.L J 232 dissenting from In re Thttumal Reddy. 30 M L T 348, 76 I C 966, AIR. 
1932 Mad 133, 25 CrLJ 294 

(f) Nagpur Judicial Comrrtissionet's Court —This Court seems to have followed 
the view expressed by the Allahabad High Court in Emp v Manik, 11 I C. 589, 33 All 
771, 8 A L J 925, 12 Cr.L.J 405 Vide Nanha v. Kanhayalal, 25 Cr L J 71, 75 I C 983 
A I R 1924 Nag. 118 

(g) Oudh Chief Court-— This Court adopted the narrower view of the meaning 
of the words, “offence involving a breach of the peace." that was taken at Calcutta, 
Madras and Lahore in preference to the wider interpretation that found favour at 
Allahabad and Bombay— Led/ia Ram. 33 CrLJ 193, 135 IC 691, AIR 1932 Oudh 
33, SOWN 1286, 1932 CrC 65. 7 Luck 573; Bans Copal v Emp. AIR 1939 
Oudh 45, 1938 OWN 1361, 1939 OLR 19. 1939 AWR (CC) 11. 40 CrLJ. 
183, 179 I.C 269, 14 Luck 360, 11 RO. 156 The view of the Calcutta High Court 
was, however, changed in Abdul Cafur v Muhammad Mirza. quoted above which was 
again not followed in the recent case of Anukul Saha v Sadhan Chandra Mandal. 
supra 

(h) Patna High Court —This Court followed the \new of the Allahabad High 
Court in Emp v. Manik. quoted above Lai Mohammad. A I R 1931 Pat 337, 131 
IC. 539, 32 CrLJ 739, 12 PLT. 556. 1931 CrC 785 WTiere the incidents which 
form the transaction for which the offenders have been comneted under secs. 143 and 
379, I P. C, do in themselves come within the terms of sec 106, Cr P C, that is to 
say, to form an unlawful assembly and by means of that unlawful assembly to oserawc 
and intimidate other per.sons, preventing them from doing what they are legall> entitled 
to do and compelling them to abandon their property which they arc entitled to keep, 
does actually amount to a breach of the peace of a senous nature, an order under 
see 106, Cr. P C , is legal— /iud 

(i) Rangoon High Court. — The words “im-ohing a breach of the peace” and the 
expression “breach of the peace" itself hax-e been the subject of numerous and 
conflicting decisions. The words thcm<!cl\ics are x-aguc and su'ceptible of more than 
one interpretation The matter has been dealt with m four old rulings of the Chief 
Court of Ixiwer Burma and of the Court of the Judiaal Commissioner. Upper Burma, 
all under the Code of 1898. In 1 L.BR. 262, (Croten v 11 rr Tcung) the question 
was considered whether a person conxncted of an offence under sec 504, I P. Code 
could be ordered to keep the peace under this section. It has been held that such 
an offence may. but docs not necessanly, imuKt a breach of the peace and that exen 
if a breach of the peace occurs, it is not the person accused under sec. 50J. I p. Code 
who IS guilty of It. This ruling xcas briefly followed m 2 LB R. 125 (King-Emp v 
Ma Ula Ben) a case where a bond had been ordered on a conxiction under sec. 291,' 
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1 P. Code. It has been laid down there that obscene abuse does not necessarily 
involve a breach of the peace. In 1 17.811. 4, 1 Cr.L.J. 555 {Ktng-Evtp. v. Ni Kun 
Ya) an offence under sec. 291, I. P. Code has been discriminated from one under 
sec. 50-1, I. P. Code and it has been held that uttering obscene abuse in a public place 
to the annoyance of others could amount to a breach of the peace if there was a 
finding to that effect The public peace could be broken by angry words as \vell as 
by blows or deeds. An older ruling (1893-1900) LBR 50 (Queen-Emp. v. Nga So 
Pc) to the opposite effect was not referred to. In a very recent case it has been 
held that the words "involving a breach of the peace” denote offences where cither 
a breach of the peace was a necessary ingredient in the offence committed, or where 
a breach of the peace has actually been committed during the course of the com- 
mission of the offence of one party or the other. The mere use of abusive language 
in a public place is not of itself a breach of the peace, though of course it is likely 
to lead to one It is not one of the offences affecting the public tranquillity mentioned 
in this section. The section itself protodcs for cases where threatening words amount 
to criminal intimidation, or where threatening gestures amount to an assault. The 
words "breach of the public peace” have not only m popular usage but in law, the 
significance of a disturbance of the peace by something more than mere abusive or 
obscene words, that is to say, by resort, if not to actual violence, to threats of it. 
In other words, the word 'peace' is used as a synonym for sccunty rather than for 
tranquillity. Therefore where an accused person is convicted of an offence under 
sec. 291, I. P Code an order under this section cannot be made unless there is a 
finding that active criminal intimidation or assault, etc, base actually occurred in 
consequence of the obscene abuse — Maung Kyi Nyo, A l.R 1910 Rang 50, 41 Cr.L.J. 
421, 187 I C. 149 The words “offences involving a breach of the peace” mean offences 
in which a breach of the peace is an ingredient and not offences provoking or likely to 
lead to a breach of the peace— A/jung Po Aungv Tkt Kmg, A.I.R, 1940 Rang. 95 ( 96), 
41 Cr.LJ. 493, 187 I.C. 609. following Arun. 30 Cal 366. 

(j) Sind /udkial Cotnmissionet’s Court . — This Court has not clearly decided this 
point but disposed of the case where it arose, on the wider interpretation of these 
vords-Haroofi v. Stmtt. 33 Cr.L.J. 713, 139 I.C 130. A.7R 1932 Sind 87, 26 SL.R. 
18. 1932 Cf.C 383, Ind. Ru! 1932 Sind 98 

There is, therefore, a conflict of opinion on this point. The view of the Allahabad 
and Bombay High Courts. 

221. Findings: — (o)U'hcn a person is convicted of offences which do not, in 
themselves and apart from any other incidents, come within the terms of this section, 
it is incumbent on the Magistrate to record a clear finding with respect to the facts 
which, in his opinion, makes the section applicable to the case — BaiJya Kalh v. Kibojan. 
30 Cal. 93 Unless the offence is one which ncccs-sarily involves a breach of the peace 
there must be an express finding by the Court that the offence did in fact involve 
a breach of the pace— Kafatulla v. Fa}fk, 31 CIVN. 9S3, 32 Cr.L.J. 828, 132 
IC. 96, A.I.R 1930 Cal. ffl6; Abdul Cafur v. Muhammad Mina. 35 C.\V.N. 1150, 
33 CrLJ. 82, 131 IC 1187, A.I R. 1931 Cal. fr15. 59 Cal. 659, 1931 CrC. 815. Ind. 
Rul. 1932 Cal G7s Jib Lot v. Jagmakan. 26 Cal. 576} Shco Dliajan v. ^^o$lcai, 27 
Cal P83j Abdul AH. 43 Cal. 671, 23 CL.J 108. 20 CW.N. 197, 17 Cr.LJ. 211. 31 IC 
961} llaroort v. SKwri, 33 Cr.LJ. 713, 139 I.C 130, A.I R. 1932 Sind 87} 26 SLR. 
18, 1932 Cr.C 383, Ind Rul. 1932 Sind 98} Rajaram v. Coiinda, 25 Cr.L.J. 1001, 81 
1 C 888, A l.R. 1925 Nag. 36} Bam Gofal v. Emp . A l.R. 1939 Oudh 45. 1938 0 1V.N. 
1361. 1939 OLR. 19. 1939 A.W.R. (CC) 11. 40 CrLJ. 183. 179 I C. 269 

(b) Section 323. / P. C.:— IMicrc the accused is convicted under see 323, I. P. C, 
(hurl) he cannot be bound down to keep the peace merely on the ground that the parties 
Were on bad terms. There must be a furtlier finding that a breach of llie peace was 
in\-olvrd in the occurrence— Rahim, 89 I C. 1023, 23 ALJ. 1053, 26 Cr.I.J. 
1137, A.IR 1025 All lilt fTmp. v. Atma Ram. 99 IC 120. 49 All 131. 28 Crl«J, 
88, AIR. I'W All 1S7. These two cases were dissented from in Xa:ir-ud-din, 3t 
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-, K.-E. V, Enn,nn,.i, 99 1C. 353. A.IR. 1937 (hdh IM 3 011.N 11 (Sw), -» 
CJ. W, dissentinE .Itoat Dubu. 71 1C 691. * “'-J- 3'*. , , 

ten 72 IC 955. AIR. 1S23 Oudlt 37, 24 Cc.U. 421; Hoynt Ebon. 33 Cr.TJ. 
i tS3 I.C. A.I.R. 1932 Lah- 435, 13 t.ah. 336, 33 1\1...TL 5?S, lt03 Cr.C, 5^1, 
A..J. Kul. 1932 1.3he 554; Em}>. v. Jafor. 46 Alt Ite. 25 Cr.LJ. 903. 81 I.C, 412. A.l.R. 
1924 All. S06; Suro/fflf v. Kamta. 35 Ct.L.). 281, 146 I.C. 918. 10 ONVJy’. 12^. 
Thou^ in all ordinary cases of consdclion under scf- 323, 1. P. C , there U a convietJoji 
for an offence im-olvmg a breach of the peace, still the desirability of laVing'sccurity 
must depend upon how far the circumilances jnditafe that a breach of the peace is 
htely to occur— Jlfeuff Id. 51 All. 540. 30 Cf.Lj. 620 tOS’), 116 I.C. 789, A.l.R. 
1929 All. 349. Ind Rul 1929 All 613. 1^9 ALJ 340. Where 4he offence of hurt 
was «jw.w.i.tie,d under such circutoUances that it clcariy implies the use of violence 
and a breach of the peace assaulting a prosecution witness in a public place), 
the order for security was not improper— /?o«itfsrf<r«/ Theven, 2{ Cr.LJ. 455, 4< 
MLJ. 483. 

(e) Sretion 51)4, I. P, C.;— An offence punishable under sec. 5W, 1, P. C, docs 
not necessarily iivvoWe a breach of the peace. It involves only an intention Xo prove 
a breach of the “public peace," or Jtnoaledge that the provocation given Is hl,cty to 
cause a breach of the “public peace.’’ Such an offence cannot be said to be one 
“Involving a breach ol the peace” and jf a connction takes place under see. 561, 1. P. C, 

and no other section, an order under sec. J06, Cr. P. C. cannot properly be made 

lodfia Raw. 33 Cr.L3. 193, 135 1C. 691. 8 C.lYff«. 1S86. A.I.R. 1932 Oudh 33, 7 
Luck 573, 1932 Cr.C. 65, Ind Rul 1932 Oudh 51. A contrary view was, however, 
taken by the Bombay High Court in Bmp. v. Sayad Yacob. 43 Bom. 5St, 2V llom.L.Il'. 
2?0. IVhere the Court not only finds the accused guilty under sec. 501, I, P. C, but 
clearly holds in addition that the accused had the intention to break the ^ce an 
order under sec. 106. Cr. P. C., h )e 0 d-Abdul Cafur v, Hlahammad Mina 33 Cr L 1 
82. 134 IC 1187, 35 CW.N. llSO, AIR 1931 Cal. 615, 59 Cal 659. 1931 Cr.C 845 
Ind. Rul. 1932 Cal 67. Sec also Note 220 * ' 

,,^'^.1'''’?'“°" C»»il:-Whtre an Appellatii Court in affirming a conviction lot 
theft, thought proper to add to his judgment an order under see, 106 Cr P C 
bindmt the aeaiwd lo beep to peace, nitout an cypress fining tot 'to' aciiscA 
remm.Ued an alienee nilta to lerais of sec. 405. to order under see 106 Cr P C 
IS wtont innsdirtlon. Tbe hrt Out there nas evidence on record, nhich if aeietoci' 
nould have to™ tot sucli an offence had been committed, nas not enough to iuslitv 

V /flfmi’ftan, 26 CaJ. 57fif ^(7/ Norma V Bftagabot 35 Cal 315* t 'n^’ 

469i Shro Bh,yoa V. ^fasacc■^. 2? C^l 983: Abdul AH. 43 Cal. 6^ 20 C tS 
Olicnec under sec .42, P, c. i, note „p„;srty eveWed Imm'tSs'tS ly‘to 
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present amendment; where a person is made comtnictively liable lor an ofience by 
calling in the aid of the provisions of sec. 149, I. P. C., it is not proper to take action 
under this section — Satin Pande v. Emp, A.I.R. 1934 Oudh 279, 1934 CrC. 775, 150 
IC. 945, 35 Cr.LJ. 1159, 11 O.WN. 992} Manni Lai v. Emp, AIR. 1938 Oudh 95. 
173 IC. 386, 1938 O.A 158, 1938 A. Cr. C. 14, 10 RO 222, 39 Cr.LJ. 341, 1938 
O.WN. 218, 1939 OL.R. 117; hut such an order can properly be made if he is convicted 
under secs. 147 and 323, I. P. C., both of which involve a breach of the peace — Manni 
Lai V. Emp , supra; see also Note 219; 

(&) criminal trespass with intent to have illicit intercourse with the complainant’s 
wife — Subal v. Ramkanat, 25 Cal. 628} it is not correct to say that an order under 
sec. 105, Cr P. C , might follow a eonvjcllon under sec 452, I. P, C. — Jung Bahadur 
Mhir V. Mahadeo Shaw, A.I.R. 1939 Cal 320, 40 CrLJ. 721, 182 I C. 850, 12 R.C. 
112 ; 

(c) theft or mischief — Kannookaran, 26 Mad. 469; Ram Roop v. King-Emp., 40 
CrLJ 138. 178 IC 665, 1938 A.W.R. (CC) 126, A.I.R. 1939 Oudh 38, 1938 O.W.N. 
1127, 1938 OL.R 509, 1938 O A 906 Ram Chatan v. Vmesh, 1 C.W.N. 186; Muniram, 
Ratanlal 622. The offence under sec. 426, I. P. Code docs not involve a breach of the 
peace and the order under this section cannot be sustained m case of a conviction 
under that section — Maddukun Subba Rao, AIR 1940 Mad. 55, 1939 M Cr. C. 9, 
1939 M.W.N 1012, (1939) 2 M.L J 750, 50 ML.W. 511. 41 CrLJ 235, 185 I.C. 753. 
But see RafatuUa v. Ranjit, quoted in Note 221; 

(d) house trespass with intent to commit theft — MotaJi, 4 L.BR, 277; house- 
trespass after preparation to commit hurt, assault, etc. (sec. 452, I. P. C.) — Saniosh, 
27 Cr.LJ. 571 (Lah.); 

(e) robbery— Mat AuroWa, 18 MLT 121, 16 Cr.L.J. 611; 

if) offence under sec. 297, I P. C. — Abdulta. 2 Lah. 279; 

(g) wrongful confinement— AM. Afzal. 24 Cr.L.J 271 (Lah ); but if the accused is 
found to have violently seized another person, tied his hands and wrongfully confined 
him in an open garden, then it amounts to an offence involving a breach of the peace — 
Kuppa Reddiar, 47 Mad. 846 ( 849), 47 MLJ 232, 25 Cr.LJ 1096; 

(h) defamation (even though the person defamed was provoked to commit a breach 
of the peace) — Syad Yacoab, 43 Bom. 554 (557), 21 Bom.LR 270; see Ankulal Saka 
V. Sadhan Chandra Mandal in Note 220; 

(i) attempt to seduce mamed women and behaving indecently and immodestly 
towards them — Arun, 30 Cal 366; 

(i) an ofience under sec 3 (12) of the Madras Towns Nuisance Act (HI of 1889). 
Appachi Goundan, 1937 M. Cr. C 316 For contra see District Magistrate of Coimba- 
tore V. Dasappa Naicken, 1933 M.WN. 548 and Balian, 40 Cr.LJ. 165, 179 I.C. 169, 
1938 M.W.N. 588, (1938) 2 M.L J. 152. 48 MLW. 138. A.LR. 1938 Mad. 795. 

222. “Convicted of such offences”: — ^This section refers only to parties 
convicted of rioting, assault, etc. Therefore, where a person was acquitted of a charge 
of unlawful assembly and trespass, etc., the hfagistrate would be in error in demanding 
security from him on the same evidence— Singft v. Oolm SingA, 22 W.R. 9 So 
also, where the Magistrate only found that the accused threatened to beat the com- 
plainant, but did not conNact the accused for assault or criminal intimidation, an order 
under this section was illegal — SnAcf v. Ramkanat, 25 Cal. 628 The conviction must 
be for an offence specified in this section. Therefore, where the accused was charged 
with criminal intimidation, but was conweted of theft or unlawful assembly (sec. 143. 

I. P. C.) an order under this section was not legal— K'iiAore Serkar, 8 C.W.N. 517; 
i?a; A’orflm v. Bhagabat, 35 Cal 315; Abdulla, 2 Lah. 279 (280), 22 Cr.L J. 709. 

Summary /rial.— An order under this seaion may be made even if the conviction 
takes place m a summary trial, prinddcd the Magistrate has jurisdiction— A/egAu. 7 
OC. 338; LflcAman, 1886 A.W.N. 181. 

223. Magistrate empowered: — Since section 18 confers full powers of a 
Presidency Magistrate on an Honorary Pudency Magistrate, the latter can take action 
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under this section — Hassan v. Pas Kubar, 7 BomLR 833, ? CrL J. 770. If any Bench 
of Magistrates has first class powers, the Bench is competent to pass an order under 
this section — See sec. 15 (2). A Sub-Diinsional Magistrate is expressly mentioned in 
this section? such a Magistrate, even though he is a Magistrate of the second class, can 
pass an order binding over a person to keep the peace for a period exceeding six months 
The fact that the order carries with it an altemattve sentence of impnsonment in case 
the security is not furnished, which will be beyond his ordinary powers under sec 32, 
cannot have the effect of limiting 'he powers conferred on him under this section 
Such powers are independent of hin owers in the matter of passing substantive sentences 
of imprisonment— Ra/a Siwgli, 37 ‘ol 230, 13 A L J. 268, 16 Cr.L.J 350, 28 I C 731. 

224. “At the time of glassing sentence”: — ^The order for security Is to 
be made al the ttme of passing the sentence Where a second class Magistrate 
convicted a person for assault and sentenced him to a fine, but ordered the sentence to 
be in abeyance pending the order of the District Magistrate for binding over the 
person, and the District Magistrate ordered the accused to furnislt security, held that 
the order of the District Magistrate was bad in law— A^wre, 22 PR 1901. If a Magis- 
trate of the 2nd or 3rd class is of opinion that the accused ^ould be bound down under 
this section, he must refer the whole case lo a superior Magistrate under section 319, 
without passing any sentence himself — Rahmuddi, 35 Cal 1093 The second or third 
class Magistrate when refernng a case under sec 3-19 cannot even eonvtct tlie accused. 
Section 106 contemplates that before an order requiring security can be passed under it, 
the accused shall have been convicted by a Magistrate who is not mfenor to a Magis- 
trate of the first class Reading sections 106 and 349 together, it follows that the 
conviction and order under section 106 must be passed by one and the same officer, 
and when a second or third class Magistrate refers a case to a superior Magistrate for 
an order under sec 106, the conviction and sentence must be passed by the superior 
Magistrate and not by the Magistrate of the 2nd or 3rd class Therefore, where a 
third class Magistrate eonvtcttd the accused and then submitted the case to the District 
Magistrate with a recommendation that the accused should be bound over to keep the 
peace, and the District Magistrate ordered security under this section, the order was 
ultra vires and illegal — Mahmudi v Ah Sheikh. 21 Cat 622 

A second-class hfagistrate ought not to pass any sentence at all, if he refers the 
case to a supenor Magistrate for an order under sec 106 Where a second class 
Magistrate conviamg the accused under secs 147 and 325, I P C . sentenced him 
under sec 147, I P C , but passed no sentence under sec 325, I P C , and fonvarded 
the proceedings to the Sub divisional Magistrate in order that the accused should be 
bound down under sec 106 of this Code, heht that the action of the 2nd class Magis- 
trate was wrong If he thought that the binding down was recessari’, he should have 
forwarded the whole case to the Sub-dmsional Magistrate, without passing any part 
of the sentences (tir, the sentence under see 147. I P C) himself— RoAimuddi, 35 
Cal 1093 

An order for recognizance or for secunt> under this section must be pa^^sod at the 
time of deciding the original case If no such order is then made, the onI> procedure 
open to the Magistrate is to take subsequent proceedings under «wtion 107- Ram Adm 
21 ALJ 839. 25 Crl- J 965 

An appellate Court can pass an order for secunty on confirmation of the sentence 
passed by the original Court If the appclfate Court sets aside the sentence passed bj 
the original Court, but passes no sentence itself, and makes an order for security the 
order is illegal- -Vnra. 1901 PR 22; Bhasker 3 BHCR 1 

225. Order for security: — i^n order under this scOion can onl> be made in 
the presence of the accu^ .An order made at the trstance of the pnx-cutor. beh_.nd 
the back of the accused, is bad in bw -BJScster 3 BHCR. 1. The ‘tcuntj o'dered 
under this section must be for keeping Ike peace. ,\n order for fum-hirg <ecu'it> for 
good behat tout under this section is bad in bw - Makabr, 15 A I.J 28i\ 19 CriJ 
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439. The security must be m addilhn to an awanl of punishment; therefore, a Magis- 
trate cannot order security in Iteu of other puiushment — Nura, 1901 P.R. 22. 

Who can be bound down : — Only the accused person can be asked to give security, 
but not the complainant (in a case under sec 323, I. P. C.). If the Magistrate considers 
it necessary to demand security from the complainant, he must record a separate 
proceeding and give the complainant an oK»rtunity to be heard under secs 117 and 
118 — Kallu, 1902 PR 3. The Magistrate is not competent to take security from a 
wtlness for the defence on the ground that his e\ndence in the trial proved that he 
was one of the rioters — Kadaj Khan, 5 Mad 380. 

'Proportionate to htj means'. — ^The provision for taking security being a preventive 
measure intended to preserve future good conduct, it should not be made an instrument 
of punishment by demanding excesave security disproportionate to the means of the 
person and thus making him unde^o further imprisonment — Rama, 16 Bom 372; Kala 
Ckand. 6 Cal. 14; Wasya, 1901 PR 28; Alt 1900 P.R. 17; Ram Stngh, 1883 P.R. I; 
fayawa, 1890 PR. 30; Raza Ah, 23 All 80 See Note 293 under sec. 118. 

226. Cases when order should not be made: — Perhaps, it was not 
contemplated that an order to furnish secunty under this section would be coupled 
v.ilh a non-appealahle sentence. It should rarely, if ever, be necessary to do this, and 
it should certainly not he done until it has been ascertained that the accused is able 
to furnish security — Emp v. Nea Tun Lu, A.I R 1935 Rang. 363, 13 Rang 287. An 
order for security should not be made when a sentence of transportation or imprisonment 
for a long time is passed— /f yaw Wa. 8 LB R. 34, 2 I.C. 531, 10 Cr.L.J. 69; or when 
such an order ^^ould prevent the party bound down from exercising his lawful right — 
Nanda Kumar, 11 CWN. 1128 (1132), 6 Cr.LJ. 321 Thus, where upon the 
complainant trying to take possession of the land m the possession of the accused, the 
latter used more force than was necessary to prevent the complainant from taking 
possession, and the accused was punidied for noting, it was held that he should not 
be bound down under this section as such order would have the effect of preventing 
him from resisting any further attempt by the complainant to take possession of his 
land— Naliar. 11 C.WN. 840 (841). 6 Cr.LJ 40 In Bepin v. Pranakul, 11 C.WN. 
J76 (177), it has been held that if it is necessary, in order to prevent a breach of 
the peace, to bind down the party entitled to possession, and if the effect of such 
order is to prevent him from taking possession of the property, it js desirable that 
the other party should also be bound down under sec. 107. 

It is ordinarily objectionable, when the accused is convicted only of some petty 
offences under the Madras Towns Nuisance Act (III of 1884), that he should also 
be bound over for a considerable time under this section, for this binding over would 
in\'olve a far more senous punidiment than the main sentence. Those guilty of 
disorderly and riotous conduct are usually poor men who may not able to find 
security, in which case they would be liable to be imprisoned for a substantial period. 
This section should, therefore, be very sparingly invoked where the offence committed 
is a petty one — Balian, 40 Cr.L.J 165, 179 I.C. 169, 1938 M.WN 588, (1938) 2 
MLJ 152, 48 M.L.W, 138, AIR 1938 Mad. 795 

227. Sub'Seclion (3) — Power of Appellate Court to direct secunty: 
— The words ‘‘including a Court heanng appeals under sec. 407” (added in this sub- 
section by the Amendment Act of 1923) show that an Appellate Court can direct 
security e\en though the original Court (e.g, a 2nd or 3fd class Magistrate) was not 
empowered to pass order. “It has been held in some cases that an Appellate Court 
cannot pass an order under sub-section (3) unless the person convicted has been 
sentenced by a Court not inferior to that of a first class Magistrate This result 
does not appear to have been intended, and it is proposed to remove the restriction” — 
Siatemfnr o/ Objects and Reasons (1914). This amendment gives effect to the 
following rulings- So/oi Gounden. 37 Mad. 153; Dotaisami, 30 Mad. 182; Dharam Das, 

33 All. 48; Bhansmth. 33 Bom. 33; Ttlak Rat. 43 All. 372; Bachan, 2 P.L J. 21; Hasan 
Beg. 23 Cr.LJ. 657, 81 I.C. 145, 19 N.L.R 154, A.I.R. 1921 Nag 49. 
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In view of this Amendment, certain Calcutta and Punjab decisions (which it is 
unnecessary to cite) are rendered obsolete 

There is nothing in sub-section (3) to limit the Itme when the order can be made 
by the Appellate Court. That Court has powrer to order a bond, even after disposal of 
the appeal and confirmation of the sentence passed by the tnal Court — Hussein Gulam, 
30 BomL.R. 373, 29 CrLJ 502 (503). An Appellate Court can require the accused 
to furnish security even after the working out of the substantive punishment passed by 
the original Court, and such an order would not amount to an enhancement of punish- 
ment under sec. 423 (1) (6) — Mhan, 1905 PR. 21; Makaia} Sin^h, 20 Cr.LJ. 760 
(Nag). 

An Appellate Court can cancel an order of secunty passed by the original Court, 
while upholding the sentence — Abdul v Amiran, 30 Cal 101 But if the conviction 
and sentence are cancelled by the Appellate Court, the order of security is also cancelled 
ipso facto under sub-section (2), and it is not competent to the Appellate Court to 
order the security to be continued — C/iajju Afal, 1895 AWN 141 

A Court of Appeal, while passing an order under this section which was not passed 
by the Trial Court, need not issue notice on the appellant to show cause why such an 
order should not be passed — Ham Adhin, 25 Cr L J 965, 81 I C 613, 21 A L.J. 839, 
AIR 1924 All 230 But see Jat Singh. 27 CrL.J 1112, 97 IC 424. A.r.R. 1927 
Pat. 37. But m Dewan Singh, 37 CrLJ 63. 159 1C 248, 16 PLT 793, A.I.R. 1936 
Pat. 36, the view expressed m Ram Adkm’s case was adopted 

228. Revision: — This section gives a discretion to the Magistrate to pass an 
order for security, and the High Court is reluctant to interfere upon a mere question of 
discretion, unless the order is on the face of it such an improper exercise of discretion 
as to require interference — Dharam Raj. 42 AH 345 (346), 18 ALJ 300, 21 CrL.J 
288 The High Court in revision set aside an order under sec 106, where the findings 
did not sufficiently and clearly show that the acts for which the accused were eontneted 
necessarily invohcd a breach of the peace — Abdul Ah, 43 Cal 671, 20 CWN. 197, 
17 CrLJ. 241. 

Appeal;— No sentence which would not otherwnse be liable to appeal shall be 
appealable merely on the ground that the person conneted is ordered to find secunty 
to keep the peace, ude see 415, Cr P C There is no general pro\ision in the Code 
tor allowing an appeal from an order of imprisonment in default of furnishing security 
under sec. 123, Cr P C — Emp v Nga Tun Lu. A I R 1935 Rang 363, 13 Rang 287 
? 228A. Court-fee: — Under sec 35 of the Court-fees Act, VII of 1870, the 

'ovemor-General in Council has been pleased to remit fees chargeable on secunty- 
nds for the keeping of the peace by. or good behaviour of, persons other than the 
aitants. (Vide Notification No 4650, dated the 10th September, 1889, published 
He Gazette of India, 1889, Part I, p 506) 

B. — Security for keeping the Peace >m other Cases and 
Security for Good Bchavtour 

7. (1) Whenever a Presidency Magistrate, District 

\ , Maijistratc, Sub-divisional Magistrate or 

Maijistratc of the first class is informed that 
any person is likely to commit a breach of 
- disturb the public tranquillity, or to do any wrongfful 
probably occasion a breach of the peace or disturb 
\nqiiilHly, the Matjistratc, if in his opittioit there is 
''Old for proceeding, may, in manner hereinafter 
Tc such person to show cause why he should not 
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be ordered to execute a bond, with or without sureties, for keep- 
ing the peace for such period not exceeding one year as the 
Magistrate thinks fit to fix, 

(2) Proceedings shall not be taken under this section unless 
either the person informed against or the place where the breach 
of the peace or disturbance is apprehended, is within the local 
limits of such Magistrate’s jurisdiction, and no proceeding shall 
be taken before any Magistrate, other than a Chief Presidency 
or District Magistrate, unless both the person informed against 
and the place where the breach of the peace or disturbance is 
apprehended, are within the local limits of the Magistrate’s 
jurisdiction. 

(3) When any Magistrate not empowered to proceed under 
Procedure 0 i Magistrate sub-scction (1) has reason to believe that 

not empowered to act any person is likely to commit a breach of 
under sub-section ( 1 ). peace or disturb the public tranquillity or 

to do any wrongful act that may probably occasion a breach of 
the peace or disturb the public tranquillity, and that such breach 
of the peace or disturbance cannot lie prevented otherwise than 
by detaining such person in custody, such Magistrate may, after 
recording his reasons, issue a warrant for his arrest (if he is 
not already in custody or before the Court), and may send him 
before a Magistrate empowered to deal with the case, together 
with a copy of his reasons. 

(4) A Magistrate before (4) A Magistrate before 
whom a person is sent under whom a person is sent under 
this section may in his discrc- sttb-secHon (3) may in his dis- 
tion detain such person in cus- cretion detain such person in 
tody until the completion of the custody pending further action 
inquiry hereinafter prescribed by himself under this Chapter. 

Change: — ^Tbis section has been amended by sec. 16 of the Cr P. Code 
Amendment Act (XVIII of 1923). 

The words “tf in his opinion there is suffletent ground /or proceeding" have been 
added with the object of preventing the Magistrate from proceeding upon any and 
every information The words "is informed” m this section are too wide and the 
amendment, therefore, makes it Incumbent on Magistrates to be satisfied, by some sort 
of inquiry, whether private or public, or b>’ taking evidence whether in camera or in 
open Court, about the correctness and veracity of that Information before they take 
any action Sec the Legislative Assembly Debates, January 18, 1923, pp 1246-1254. 

"We also recommend an amendment ol section 107 (4), as we think that the powers 
conferred by the sub-section as It stands are unnecessarily wide. We think that it will 
be sufTirient that the Magistrate should have power to detain the accused in custody 
'pending further action fay himself under this Chapter,' and we ha\e made this change." 
— Report of the Select Comthillee of 1916. 

229. Object of section: — The intention of this section is preventive and 
not penal— .t/flAa&ir Cope v. Samralhi Singh. A!.U. 1910 Pat. 252. 19f0 P.W.N. 52. 
The object of this section is the prcv’cntion and not the punishment of offences. 
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It is intended, not to punish persons for anything that they have done in the past, 
but to prevent them from doing in the future something that may probably occasion 
a breach of the peace Therefore, where offences have been committed the proper 
procedure is to institute regular trials for those offences, under the Penal Code, and 
not to take proceedings under this section — Snkanta, 1 C.LJ. 616, 2 Cr.LJ. 551, 9 
CW.N 898; Jhvan Stngh, 124 I C. 706 AIR 1930 All. 408, 1930 CrC. 565, 1930 
ALJ. 866, Ind. Rul 1930 All 562, 52 AH. 593. 31 Cr.LJ. 710; Skadi Lai. 12 Lah. 
457, 32 CrLJ. 1207 (1210), 134 IC 585. A.IR. 1931 Lah' 191. 32 P.LR 138, 1931 
CrC. 311, Ind. Rul 1931 Lah. 959; Sett SukhJal Karnani. 39 CrLJ. 992, 178 IC. 
52. A.I.R. 1938 Cal 583. 66 C.L.J. 564; Babu Ram. AIR 1932 Lah 101 (103), 1932 
Cr.C. 121, 33 PLR 370. See also Matuthapah Goundar, AIR. 1937 Mad. 356, 1937 
M W.N. 48, 169 I.C 97, 9 R.M. 685. 38 CrLJ 699, 45 MLW 308. 

Proceedings under this section are proceedings for the preservation of the peace 
and not for the preservation of morals — Om Radke v. Emp., A.I.R. 1939 Sind 238 
(240), 183 IC 460, 40 Cr.LJ 803, 12 RS 55 

Before a person is called upon to show cause why he should not execute a bond, 
it must be established, (a) that he is likely to commit a breach of the peace or 
disturb the public tranquillity or (6) to do any wrongful act that may probably 
occasion a breach of the peace or disturb the public tranquillity. It is the individual 
who is contemplated m the section and it is the individual act that must be brought 
home to him The only ease m which a person can be punished for the wrongs done 
by others is vihere he abets or instigates the offence Failing that, no person in the 
world can be visited with any penally for acts done by others on whom he has no 
control, and for whose conduct he cannot be held responsible. A person who holds 
a respectable position in the community and wields an enormous influence with its 
members, cannot be proceeded against under this section for acts done by the members 
of his community unless it is shown that he himself is likely to commit a breach 
of the peace or disturb the puWic tranquillity or to do any wrongful act that may 
probably occasion the breach of the peace or disturb the public tranquillity— A/d. Abdul 
Qayum, AIR. 1939 Lah 363, 41 PLR 318. 40 CrLJ 901, 184 IC 279. IL.R. 1939 
Lah 554, 12 RL. 196 

230. Information:— The information must be of a efrer and definite kind, 
directly affecting the person against whom process is issued, and should disclose tangible 
facts and details, so that it mav afford notice to such person of what he is to come 
forward to meet ~f at Prakash, 6 All 26; Pianknshna. 8 CWN 180; Airtuddin, 24 
CrL.J. 230 (Cal) When a Magistrate receives verbal communication from certain 
persons, he should make inquiry into the truth of the matter before he proceeds to 
take action thereupon He cannot draw up proceedings under this section upon vague 
and general statements wh'ch do not amount to any direct accusation or allegation — 
Grant. 2 PLT 66P. 22 CrLJ 745; Ntlianund. 3 LahLJ 480 The Oudh Chief 
Court, however, holds that there is nothing m this section which specifies what the 
^ nature of the information should be Undoubtedly, a prudent Magistrate would not 
take action, unless the information gave sufficient details against the person in question; 
but there is nothing in this section l3>ing down an^ quantum of information as a 
neecssaty condition for the Magistrate to take action If he receives information of the 
barest kind to the effect that a certain person is a habitual thief, it i5 within his powers 
to take action under this chapter, and the legaht> of his action cannot be questioned — 
Ram Ghulam. 2 I.uck 157. 2,8 CrLJ 744. A I R. 1927 Oudh 30G 

A Magistrate ought not to act under this section upon a statement by a pirivatc 
person not made on oath or solemn affirmatioi — /iterr/i 6 BHCR. 1; Ckamfeo v 
Kasht, 8 W.R 85; or upon hearsay evidence — Sfehan, 21 CrLJ 560 (N’ag); or upon 
conversation out of Court with persons, howevTr. re^pectab’e — Behua. 6 AH. 132; or 
upon personal knowledge of certa-n facts which he obtains from soirees outside the 
record— .l/urAnrfl. 14 .\LJ 769, jy CrLJ. 481. But in acting under secs. 107. ICe. 
109, or see 110 of the Code tbg Magistrate does not, so long as he does not record 
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an order in vrriting in accordance -with sec. 112 of the Code calling upon any person 
to show cause, act judicially. In those sections complete discretion is given to the 
Magistrate either to act or not to act on tl^ information received by him. The 
discretion to issue a notice under sec 112 in pursuance of an information received 
by him is absolute and uncontrolled by any conditions \\hatsoever. It is nowhere 
provided that the information contemplated by those sections must be information 
gathered from legal evidence, nor is there any provision as to the source from which 
the information may be received. The mfoimation may be conveyed to the Magistrate 
by a private individual or by an Officer of the Police. But in either case he is 
given a discretion to issue or not to issue a notice to the person against whom he 
has received the information to show cause why he should not furnish security for 
keeping the peace or to be of good behaviour — Laxmi Narain, 34 Cr.L J 42 (44), 140 
I.C 536, AIR. 1932 All 670, 1932 ALJ. 880, 1932 CrC. 822, 54 All. 1036, Ind Rul 
1932 All. 668. The information which leads to action under see. 107 may be of the 
most varied kind. It may be oral, sworn or not svrorn, and need not be in writing. 
It may be from any source, official or unofficial, formal or informal It may be 
derived from the Magistrate’s own knowledge. He is not bound to disclose the 
source or the nature of the information received — Anantapadmahabhiah, A.I.R. 1930 
Mad. 975 (976). 54 Mad. 422. 1930 MWN. 1100, 32 ML.W. 784, 59 ML.J. 914, 
129 I.C 70. 1930 Cr.C. 1191, 32 CrLJ. 217.. 

A police report is in itself a sufficient Information on which a Magistrate may issue 
a summons, but it is in no sense evidence upon which he can determine under sec. 118 
whether it is necessary to take a bond to Keep the peace or for good behaviour — Behari 
V. Mahomed, 12 WR 60i Brutdabon, 10 WR 41 A report of a subordinate Magis- 
trate IS credible information to authorise a Magi^rate to pass a preliminary order 
under this section— /m Pr<zA:<rs/i. $ All 26 (F.B ); but if unsupported by other evidence, 
it cannot form a sufficient ground for final adjudication under sec. 118— /ifawjf, 6 
BHC,R 1} Dalpatram, 5 BH.CR. 105 

4Vhere on the basis of a police report the Magistrate issued warning notices on 
both parlies, it cannot be said that he, by issuing the warning order, became functus 
officio and could not pass an o»'der for drawing up proceedings under this section 
against one party on the basis of the same police report because there is no provision 
in the Criminal Procedure Code whereby such warning order can be passed by him 
— Abdul Mannaf v. ^^ahammad Nurulla Chaudhury, A.l.R 1929 Cal. 506, 31 Cr.L.J. 
58, 120 I C 256. 

But the Magistrate is not entitled to initiate proceedings upon facts and information 
which had already been the subject of inquiry under sec. 107, or in connection with 
charges under the Penal Code brought against the same persons, and which had ended 
in favour of the accused. Thus, where there has been a number of cases and proceed- 
ings going on for a long time between the parties, and in all these cases the persons 
accused of the offences were either discharged or acquitted and the proceedings under 
sec. 107 fell through, the Magistrate cannot initiate fresh proceedings under sec 107 
upon the same facts and information— Kornfa Reddy. 41 Mad 246, 41 I.C. 990, 18 
CrLJ. 878. See also Saltcaji, 1933 M.WN. 915; Kulli Coundan, AIR 1925 Mad. 
189 and Rangasu-amt, A.IR. 1929 Mad 842 ( 844). 118 IC. 5af. 30 CrLJ. 931, 2 
M. Cr. C. 287, 1929 Cr.C. 610 

Inquiry: — Apart from the provisions of sec. 202, Cr. P. C., a Magistrate pro- 
ceeding under Chap VIII has the right to call for a report from the police before 
issuing a notice under sec. 112, Cr. P. C— Son/iri Reddy v. Koneri Reddi. 93 I C 8, 

49 Mad 315, 23 ML.W. 327, 50 MLJ. 460. AIR 1926 Mad. 521; Laxmi Norain. 

34 CrLJ 42. 140 I.C. 536, AIR 1932 AIL 670. 1932 AL.J. 880. 1932 Cr.C. 882. 54 
All. 1CG6, Ind Rul. 1932 All 668; Egambrra Mudrdit v, Murugappa Chetti, 2 Weir 51. 
For contra see Ilari Stngh v. Jagla. Ill I.C. 450. 29 Cr.L.J. 866, A.I.R. 1928 Lah. 
691. 29 PLR. 666. There is nothing in the Code which forbids a Magistrate before 
whom information has been lodged for taUng proceedings under this section, to refer 
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the matter to the police for preliminary enquiry and the contrary view taken in Hari 
Singh V. Jagta, supra, cannot be supported either on principle or authonty— -/iwoif 
V. Jagat Stngh, 40 Cr.L.J. 193, 179 1C. 353, AIR 1938 Lah 861. 40 P.L.R. 579, 
I L R. 1938 Lah. 640 Apart from the provisions of sec. 203, Cr. P. C., if a Magistrate 
IS satisfied in the case of an application under sec. 107, Cr P. C, after making an 
inquiry himself or through some other agency that the apprehension of a breach of 
the peace complained of does not mst, he need not make an order under sec. 112, 
Cr. P. C., and must refuse the application — Skaiits-ud-dm v. Ram Dayal, 25 Cr L J 
89, 76 I C. 25, A I R 1924 Lah. 630 

231. “Likely to commit breach of the peace”: — ^The information 
regarding past acts alone Mould not be enough to justify an order requiring a person 
to show cause why he should not be directed to furnish security for keeping the peace. 
Something more is necessary, viz , the likelihood of the commission in the near future 
of a particular breach of the peace or a wrongful act likely to lead to a breach of 
the peace — Maruthapali Goundar, AIR 1937 Mad 356, 1937 M W.N. 48, 169 IC 
97, 9 RM 685. 38 CrL] 699. 45 MLW 3(»; Kumarappa Chatiiar, AIR 1938 

Mad 213, 1937 M W N 1072, 1937 M Cr C 314 The information must contain 

evidence of some specific conduct on the pan of the accused from which a reasonable 
and immediate inference can be drawn that the accused is likely to commit a breach 
of the peace, and it is only on information of this character that the Magistrate 
should initiate proceedings under this section— Sfcadi Lai. 12 Lah 457, AIR 1931 Lah. 
191, 1931 Cr.C 311, 134 1 C 585, 32 PL R 138, 32 CrLJ 1207 (1209); SAimbAii, 
21 PR. 1888 Following the pnnaple it was held that it was not sufficient to justify 
action against a person under this section when he caused mental excitement, without 
anything more, to a crowd, which was m an excited mood, by raising certain 
objectionable shouts— Sure; Prakash. 32 CrLJ 693, 131 IC 205, AIR 1931 Lah. 
181, 1931 CrC 301, Ind Rul 1931 Lah 445 The mere finding that the accused 

IS a bad character and that it is not right in any way to leave him without a 

guarantee, is wholly msulTicieni to justify an order under tlus section— SAimfiAu, 21 
P R. 1888 IVTiere the evidence on the record disclosed reliable statements that 
persons who were ordered to furnish security to keep the peace were men who had 
shown by their acts and general behaviour that their object was to disturb the public 
tranquillity (eg, by wounding the religious feelings of the Muhammadans of a certain 
locality) It was held that the Magistrate was justified in making such order— CA mhi 
Lai. 14 ALJ .130, 17 CrLJ 301 

The information must shew that there is a strong and reasonable probability of a 
breach of the peace and not merely a bare posftbilit\ — Abdul Uaq 20 tY R 57; .Malik 
SidfoM V. Bano, 1903 PI. R 115, Chanhaitma 6 BomLR 862 The act likely to 
cause a breach of the peace must be an impending one and not one Iikclj to happen 
at some future time; it must be shewn to be m contemplation at the lime of the 
information given; and the fact that a person has done a wrongful act in the past 
should not give rise to the inference that he is Iikcl> to do the same again— S*n maw. 
6 13om.L R 663, Basdeo, 26 All IQO; Shadt Lai. supra; Zalfakar B(g. \IR 1927 

Pat 231. 103 IC 607, 28 CrLJ 710. g PLT 370. Md -Xbdul AIR 1939 

Lah 363. 41 PL.R 318. 40 CrLJ <X)l. igj IC 279, ILR 1939 Lah 

551, 12 RL 196. The act of which information is given and in re<pect of 

which security is required mu-l be an act which ts shown to be in contempbtion at 

the lime of the information given and not ipcrel> one a repetition of which may be 
expected or apprehended from pa«t nu>conduci of the kind without anvthing further 
— .tfarii/kiirafi Goundar. A 1 R 1937 Mad. 356. 1937 M t\ 48. 45 M L.W. 303. 1937 
M Cr. C 95. 169 1 C. 97. 38 Cr.LJ 699. 9 R.M 6A5. following Quan v Krdfr Khan. 
5 Mad. 380, 2 M’eir t'’ What must be prosed m order to justify an order imder thii 

section IS that the persons complained aganst are hkelv to brtal the peace in futu'c. 

Mere proof of certain acts of vio'cnoc m the past is not suflicienl - Ckfittar 
AIR 1938 Mad 213, MW.N. 1072. 1937 NL Cr. C 3U. The mere mstenct 
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of enmity between two persons or factions is no ground for instituting proceedings 
under this section against one or both the parties In order to bring a case within 
this section it must be established that a breach of the peace is imminent — Parman 
Ram, 29 Cr.Lj. 417. 108 I.C. 517, AI.R. 1928 Lah 243, 10 LahLJ. 72. 29 P.L.R. 
434. Thus, the mere fact that certain persons had made preparation for disturbing 
the specific tranquillity on the occaaon of the last Mukarram festival would afford 
no ground, after the festival has passed without the public tranquillity ba\ing been 
disturbed, for inferring that they would be likely to commit a breach of'the peace 
or disturb the public tranquillity at the next Muharram, and would not be a sufficient 
ground for binding them over — Basdeo, 26 All 190; Zulfakar, A.I.R, 1927 Pat. 231, 
8 P L.T. 370, 103 I C 607, 28 Cr L J. 719. But security should be taken 
in a case where, though the occasion on which the ill-feeling between the parties 
(Hindus and Mussalmans) first came to a head, had passed without any 

actual disturbances, there still remained the probability of a recurrence 

of it in the near future, in fact at any moment — Ayodha Prasad, 8 A.LJ. 
1080, 12 Cr.L.J. 493. All those cases referred to apprehensions of a breach 

of the peace arising out of religious differences between Hindu and Maho* 

medan communities. The decisions seem to have proceeded on their own facts 
and as pointed out by Das, J., in Zulfakar, supra, no hard and fast rule can be laid 
down in cases of this nature It often happens that religious enthusiasm though 
acute at a particular moment subsides and no danger of breach of the peace remains. 
But the prinaple that to support an order for security it is incumbent on the Crown 
to show not only that there was a likelihood of a breach of the peace at some time 
past, but that this likelihood continued to the present date, does not apply to cases 
where claims are to immoveable property and there is no indication that the party 
of the accused are likely to abandon their claims or to give up the intention of using 
violence m support of them — Atohabtr Cope v. Samratki Singh, A.I R. 1940 Pat 252 
(253), 1940 P.W,N, 52. 

Under this section, it is sufficient to prove that there was some act comrrutted by 
the accused from which there was a danger of a breach of the peace; it is not necessary 
to prove that the accused were guilty of some evert act towards a breach of the peace 
An overt act causing a breach of the peace would be a substantive offence to be dealt 
with under the Indian Penal Code — Jtwan Smgh, 52 All 593, 1930 A L.J 866, 31 Cr.L.J 
710 For contrary mcw see Joli Sarup, 27 Cr.L J. 1002, 96 I.C 858, AIR. 1926 Lah 
689, in which Lachmi Singh, 59 I C 374, 1 P.LT 681. 12 Cr.LJ. 86 and Mohammad 
Yakub, 6 I C 454, 32 All 571, II Cr.L.J. 355, 7 A L J. 644 were followed. 

232. '‘Wrongful acts that may occasion breach of the peace”: 

A person is liable to be dealt with under sec. 107 not only when he himself is likely 
to commit a breach of the peace, but also where for any wrongful act on his part other 
persons may do things which would probably occasion a breach of the peace — Satindra 
Nath Sen, 32 CWN. 477, 29 CrLJ. 844. 47 CLJ. 441, 111 IC. 396. 

There are two distinct sets of circumstances m vshich a Magistrate may take action 
•under sec. 107; first, where it appears that a person is likely himself to commit a breach 
of the peace or to disturb the public tranquillity, that is to say, by a direct act, e g., 
by committing an assault; and secondly, where a person may be the indirect cause of 
a breach of the peace or the disturbance of the public tranquillity by doing a certain 
act; but in the latter case the Magistrate may only take action where the act anticipated 
IS a wrongful act. This section docs not authorise action against a person who is 
expected to do an act wWch may cause a breach of the peace or distmb the public tran- 
quillity unless that act is titongful; and the mere fact that the doing of a lawful act 
by certain persons may lead to the co-nmission of a brcadi of the peace by other 
pcr'ons, docs not authorise the Magistrate to take action against the persons intending 
to do the lawful act, unless the}’ arc them«clvcs Ikcly to commit a breach of the peace 
er to disturb the public tranquillity— A'ga Ti v. .\faung Kyaic, 11 BurL.T. 
59, 18 Crl^J 512; Muhammad Yakub, 32 All 571 (575), 6 I.C. 451, 
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11 Cr.UJ. 355, 7 ALJ. 649} Skadi Lai, 12 Lah 457, AIR. 1931 Lah, 
191, 134 I.C, 585, 32 P.L.R 138, 32 CriJ. 1207 (1209); Khazan. 7 Lah. 
482, 27 CrL.J. 1063. 97 I.C 39, A.IR. 1926 Lah. 683. 27 P.LR. 810; Md. 
Abdul Qayum, A I.R. 1939 Lah 363, I.L.R 1939 Lah. 554, 12 RL. 196, 41 P.L.R. 
318, 41 CrLJ. 901, 184 I.C 279; Babu Ram, AIR. 1932 Lah. 101 (103), 1932 Cr.C. 
121, 33 PLR. 370; Desikachazi, AJR 1915 Mad 81, 25 IC. 989, 15 CrLJ 661; 
Dindayal Mozumdar, 34 Cal 935, 11 CWJ4 10(^, 6 Cr.L.J 230. “Wrongful act” 
must mean some act wrongful according to some law This section cannot be intended 
to authorize a Magistrate to take action to prevent lawful acts which may result in a 
breach of the peace because of the wrongful or unlawful acts of others. Clearly, the 
purpose of the section is to allow the law-abiding to follow’ their lawful avocations in 
peace and to prevent the law-breakers from committing wrongful acts. This 
section is intended to be applied against the wrong-doers and not also against the 
wTonged It was never the intention of the section that the wrong-doers and the 
wronged should be classed together as wrong-doers and made the subjects of a common 
complaint and common action The collection or the acquiescing of collection of women 
for the purpose of religious instruction, discourse or songs, the meeting together of 
men and women for a joint satsang or meeting is no offence under the law nor is the 
education of children The provisions of Chap VIIl, Cr. P C, are not intended and 
arc not appropriate for the purpose of dealing with saich a case — Jaioda Lekkroj v. 
Emp. AIR 1939 Smd 167 (169). 40 Cr.LJ. 703, 182 IC 698, I L.R 1939 Kar 662, 
12 RS 31 

Threats of violence are sufficient to indicate an intention to commit a breach of 
the peace and justify an order under this section— S htja Kanta. 31 Cal 350; KaJlu, 
27 All 92 So also, illegal collection of tolls accompanied with acts of violence and 
threats of violence in case of non-payment of tolls— Bffin BcAmi, 21 CrLJ 651 (Cal); 
on abetment by instigation of the offence of voluntarily causing hurt in a public 
place IS a wrongful act justifying an order under this section— SarwM, 23 CrLJ 391 
(Nag) 

If disturbance is anticipated regarding holding of rival hats, the proper procedure 
would be to act under this section See Note 373 

The words 'wrongful act’ mean an aa forbidden or declared to be penal or wrongful 
by the criminal law, and not a mere improper act Tlic killing of a dedicated bull for 
the sake of his meat is not a ‘wrongful’ act— Fir Ali. 21 Cr L J 453 , 56 1 C. 437, AIR. 
1920 Pat 550 Sec also liomesh Chundci Sanyal v Httu ^fondal, 17 Cal. 852 

Under certain limitations the skiughtenng of kmc by Muhammadans is not illegal 
It is the legal right of every person to make such use of his own property as he may 
think fit, provided that in so doing he docs not cause real injury to others or offend 
against the law, even though he may thereby hurt the suscepiibiluies of others The 
right of Muhammadans to slaughter kine is one to whidi iliey arc entitled irrespective 
of custom, and it is only when they abuse the right that us exercise can be interfered 
with — S/mfibaz Khan v Vmrao Putt, 30 All 181 (187* The fact that a Mahomedan 
in the exercise of his legal right to kill cows may perhaps give offence to his Hindu 
neighbours and induce them to commit a breach of the peace is no ground for binding 
over Mahomedans Where, therefore, two cows were sacrificed so quietly aid 'ccreily 
in a mosque and in a private house that the Hindus did not know of them until 
the report was made, the Mahomedans concerned were held to be not liable to be 
bound down- .\fohr>nrd Voquh v Emp. 32 All 571. 6 1C 45t. 11 Crl-J 355. 7 
.\LJ, 649 But where a cow was rarnficed within sight of the abadt of a village in 
an open space and under a P'r^f a pubhe thoroughfare within tight of 

the non-MusIim inhabitants, although there was a slaughter-hou<e m the neighbour- 
hw'd v.hich was not avniled of, v'lth the deliberate interl'O.i of wound-ng the rehrous 
feelings of the non-Mu-hn inhabitants, the act was cetta rily a wrongful act provxtking 
a breach of the peace— fhrjhin v. Enj*. AIR 1937 Lah, 717. 39 ftt.R 179, jgj 
IC 950. 
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If there is a dispute between the parties regarding the performance of Puja of 
an Idol leading to a breach of the peace, proceedings may be drawn up under this 
section— Surendra v. Shoshi. 42 CLJ. 127 (130), 52 Cal 959, 92 I C. 223, A.I.R. 1926 
Cal 437, 27 CrLJ. 239 

The blowing of a conch in connection with ceremonial acts of worship in accord- 
ance with established usage, in a place fixed for the occasional or periodical performance 
of sudi ceremonies or worship, will not as a rule be a wrongful act, even though there 
may be persons within hearing of the sound who find their religious feelings hurt in 
consequence. Where the Hindus commenced to perform ceremonies involving the 
blowing of a conch in a place in no way set apart for the purpose, and where no such 
ceremonies had hitherto been performed, and they did it with the deliberate intention 
of tnumphing over, insulting and wounding the religious feelings of their Muhammadan 
neighbours, their acts were wrongful and this section applied— Fmp v. Murh Singh, 

33 All. 775, 13 I.C. 922, 13 Cr.LJ. 170. See also Ibrahim v. Emp, supra. The 
fact that a person does a lawful act in a lawful manner and if by so doing he has 
injured the susceptibilities of a person of a different faith, would not in itself be 
sufficient to warrant proceedings against him under this section — JVihal Chand, 120 
IC. 427, A.I.R. 1929 Lah. 138, 31 CrL.J. 75; Ind. Rul 1930 Lah. 59; Babu Ram, 

34 CrLJ. 478. 142 I.C. 796 1932 Lah. 101, 1932 Cr.C. 121. 33 P.LR, 370, 

Ind. Rul 1933 Lah. 301. 

The following are not 'wrongful acts' under this section: — 

(0) Singing of ballads m open streets, although leading to an obstruction in the 
street by crowds collecting to hear the same is not a wrongful act— GAu/om Nabi, 1889 
P.R. 13j 

(6) the grant of leases to tenants by the owner who is entitled to possession but 
is wrongfully kept out of possession, and the taking of possession by the lessee peacefully 
and without using violence, are not wrongful acts— Drii-er, 25 Cal 708; 

(e) use of the word ‘Amen’ in a loud \-oice in prayers in a mosque — Khuda Baksh, 
1902 P.R. 15; Ramzan. 7 All. 46l{ Alaulla v. Azimulh, 12 All 494; Jongu v. Amanulla, 
13 All 419; Abdur Rahman. 8 OLJ. 282, 22 CrLJ 590, 62 IC. 830; 

(d) stopping the services of village barber and washerman being rendered to the 
complainant-^fr. /maul v. Sk Rhuzen, 7 CWN. 32; see also Rashiram Hazari v. 
Asaram, A.I R. 1929 Nag 328. 31 Cr.L.J. 20. 1929 CrC 532, 120 I C. 215; 

(e) the opening of a cattle market by persons on their oivn land not far from an 
already existing cattle market — Mahu, 16 A.LJ 279, 19 Cr.L.J. 437; 

(/) mere use of idle threats and bombast — Chinnathambi, 9 ML.T 271, 12 
CrL.J. 104; 

(g) Sahukar's threat to get the Zamindars imprisoned as they would not pay their 
debts, for debtors can be imprisoned in execution of decrees — Ram K\%ken, 33 Cri.J. 
915, 140 IC. 91, Ind. Rul 1932 Lah. 684, 33 P.LR. 935, A.I.R. 1933 Lah 36 1933 
Cr.C 116; 

(A) drawing w-ater from the public well by chamarz inspite of opposition— /fAcron 
Chand, 97 I.C 39. A.I.R. 1926 Lah 683, 27 Cr.LJ. 1063. 7 Lah 482, 27 p.L R. 810. 

(1) boycotting servants of zamindar by tenants when they did nothing from which 

It might be apprehended that they were likely to cause a breach of the peace 19 I C 

334. 14 Cr.L.J. 238. 

The Magistrate should have tangible cxidence that some definite wrongful act is 
contcmplaicd, which act, if committed, is likely to occasion a breach of the peace; there- 
fore, the faa that the accused had attempted to get up false cases and that he would 

probably continue to do so, is not a ground of action under this section Badhaica, 61 

PR. 1887. So also, merely being on bad terms with others (Balajec, 7 CP.LR. 9) 
or being a quarrelsome, head-strong and contumacious person (SAimbAH. 21 P.R. 1888) 

IS neither a definite wrongful act, nor an act likely to cause a breach of the peace. 

So also, the mere fact that enmity exists between two panics docs not entitle the 
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Magistrate to bind down either party — Sher Khan, 12 CrLJ 186, 1911 PLR. 126; 
Narcndra, 1 ALJ. 418; Parman, 29 PXR 434, 29 CrLJ. 417. 

233. Acts which amourtt to an exercise of lawful rights are not to 
be treated as ^vrongful acts necessitating an order under this section — Dm Dayat, 34 
Cal 935; Bepin, 21 Cr.LJ. 651 (Cal). The preventive junsdiction of a Magistrate 
under this section must be exercised with caution Where its exercise may undoubtedly 
lead to the infringement of an undoubted avil right, where an obligation which the law 
of the country imposes, becomes incapable of being enforced owing to the exercise of 
such a jurisdiction, and where the breach of the peace apprehended by the Magistrate is 
a likely result of the enforcement of his legal right by a party in a legal way and the 
illegal denial of the corresponding obligation by the other party, the Magistrate ought 
not to bind down the party who has the legal right in him — Dtn Dayal, 34 Cal 935 
(938); Nga Ti v Maung Kyatv, 11 BurLT. 59. 18 CrLJ 512; Tkaker Smgh. 8 Lah 
98, 27 PLR 599, 27 Cr.LJ. 1094. 

If a person considers himself entitled to get immediate possession of lands and goes 
there to take possession, then his action is perfectly lawful and in a case of this nature 
it would not be right to take action -against him under see. 107, Cr P Code. But. on 
the other hand, if with a view to take possession, he goes to the lands taking with him 
an armed body of men, and threatens the tenants and forces them to pay rent to him, 
the Magistrate is certainly within his jurisdiction to take proceedings against him under 
this section— iVisffr i/iisam, 35 CrLJ 809, 148 IC 899, 11 OWN 501, AIR 1931 
Oudh 148, 1934 CrC 575 A I.R 1934 Oudh 179, 9 Luck 651 

\Vhere the act which a person intends to commit, is lawful in itself, there is no 
reason for demanding security from him under sec. 107, even though his act is likely 
tn induce his opponents to commit a breach of the peace In such a case, it would be 
more reasonable to take proceedings against those who are expected to commit the 
breach of the peace and offer violence to law-abiding citiiens— Chand, 7 Lah 
482, 27 PLR 810. 27 CrLJ 1063 Thus, it is not unlawful for a chamar to draw 
water from a public well, and he cannot be called upon to give lecuniy simply because 
hi8 act of drawing water from the well is objected to by certain persons and is likely 
to lead to a breach of the peace — Khazan Chand (supra) The right of protection 
of lawful possession is a lawful right which mav properly be exercised not only to 
resist any lawful attempt to interfere with the possession but al-o to defend oneself, 
if It becomes necessary in the process Where. Uicrcfore, the lawful possession of 
the accused had more than once been threatened by a show of armed force, and he 
had collected a body of men armed with lathis and posted them on the property to 
resist any violence or interference with his possession, it was held that as the mtcniion 
was to maintain an existing ngbt. the accu-^d was justified in adopting measures 
for the defence of his possession, and that as there was no likelihood of a breach of 
the peace from kis s'de. there was no reason either for punishing him or binding him 
o\xr in security— /o«*« Ptasad. 18 ALJ 157. 21 CrLJ 337 Since a joint owner 
IS entitled to improve the joint properly, no socumy can be demanded from him 
on the ground that his persistence m Improxing the joint pmpeny is likely to lead 
to a breach of the peace, it being probable that sudi breach will be rommitted by 
his brothers — Thaker Smcfc. 8 I^h 98, 27 LLR 599. 27 CrLJ Ifinj i lf«5i Where 
a party has the right to take a procession along a partiailar road, he cannot be bound 
down under this section because other persons object to his do.nc «o aid he ir'i-ts on 
taking the processicm along that road. The proper course is to bind down the other 
persons— Ffrocf /Wi, 12 C W N 703. 7 CrLJ 504 See a’-o .Nif-cj CkarJ, 120 IC 
127, AIR 1929 Uh. 138. 31 CrLJ 75. Ini RuL 1930 Lah. 59 But «ee Satmdta 
Nath Sot. 32 C W.N. 477, 29 CrUJ 844. 47 CLJ 441, 111 I C. 395 See a’-o Note 
373A 

Where one of several co-sharcr landlords spucht to make a irea--jremfr.t cf land 
contrary to the provisions of sccsv 90 and IRR ol the Bc’^gal Tenancy .Act. the other 
co-sliarer landlords would be justified in objecting to the survey, and where no force 
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used by them they ought not to be bound do\\'n to keep the peace — Bkabataran 
V. Bankutesh, 9 C.WN. 618. Where there ^as already a cattle-market and certain 
persons intended to open another cattle-market on their own land, not far from the 
old market, and the Magistrate apprehending that there would be a breach of the 
peace consequent thereon, bound over those persons to keep the peace, the order of 
the Magistrate was illegal — Maku, 16 A L J, 279, 19 Cr.L J. 437. 

But where there are doubts as to the existence of the respective rights and obliga- 
tions of the parties (ie, as to who is acting le^lly in the exercise of his rights and 
who IS not) the proper procedure is to bind down both parties (until their rights and 
obligations have been determined by a proper tribunal) , so that the order of the Magis- 
trate may not be detrimental to either — Dtndayal, 34 Cdl. 935 (938); Musaheb 
Soudagar v Ntdhi Ram, 8 PLT 645, 28 Cr.L J 60S. Where, however, no doubt exists, 
the party in the wrong should be bound down and prevented from illegally exercising an 
alleged claim An attempt to ascertain legal rights of parties should always be made 
by the Magistrate before he binds down one or the other party under this section — 
Dm Dayal, 34 Cal 935 (938). 

234. Dispute relating to immoveable property: — ^^Vhere there is a 
dispute relating to possession of immoveable properties, the proper procedure is to take 
action under sec 145 and to decide the dispute as to possession once for all so far as 
the Criminal Courts arc concerned— /?a|/iHna/A v. Frem Narain, 12 PLT. 535, 32 
CrLJ 1014 (1016), Ind Rul 1931 Pat 321. 133 I.C. 161, 1931 Cr.C 795 A I.R 
1931 Pat. 347; Balajit v Bhofu. 35 Cal 117 (119); Mahadeo v Bisku, 25 All. 537; 
Balshnab Das, 12 CWN. 606; Mulkta. 36 Mad. 315 (321); Driver, 25 Cal 798; 
Amanat AH, 10 PLT 639, 30 CrLJ. 492, 115 I.C 545 But the mere fact that the 
dispute relates to possession of immoveable pioperty. does not preclude the Magistrate 
from taking proceeding under sec 107 The Magistrate has a discretion to proceed 
under sec. 107 or under sec. 145— S/teoro; v Chauer. 32 Cal 966 ( 968) ; Abbas v. 
Emp.. 39 Cal. 150, 14 CLJ. 429, 12 CrLJ. 569, 12 1C. 833. 16 CW.N 83 ( 88) 
(FB); Tkakur Pande, 34 All. 449 (451), 9 ALJ 582, 13 CrL.J. 526, 15 I.C. 798; 
Ragliuitalk V. Prem Narain, supra; Mttlhia. 36 Mad 315 (320); Ramacharlu, 26 Mad. 
471 (472) But at the same time it should be borne in mind that if the Magistrate 
proceeds at all under sec. 107, the proper order is to bind down both the parties, so 
as not to give an unfair advantage to one party as against the olhir—Raghunatk v. 
Prem Narain, supra; hlusaheb v Nidht Ram. 102 I C. 781, AIR. 1927 Pat 314, 8 
P.LT. 645, 28 Cr.LJ 60S; Ba’sknab Das. 12 C.W.N. 606, 7 Cr.L.J. 403; Amanat AH. 
10 PL.T. 639, 30 CrLJ. 492, 115 IC. 545. AIR. 1929 Pat 67 It is not proper 
to proceed against one of the parties and bind him down, leaving the other party 
free without determining the question of possession. The proper course is to bind 
down the party who is proved not to be in possession — Amanat AH, supra; Raghunath 
V. Ptem Naratn, supra; Dolegobind v Dhanu. 25 Cal 559; Driver, 25 Cal. 798; 
Muthta, 14 Cr.LJ. 559, 21 1C. 159, 36 Mad 315 (320); Din Muhammad, 35 CrL.J. 
953, 148 IC. 1078 A I.R 1934 Pesh. 21. 1934 Cr.C 522. Sec also 49 I C. 612, 63 
I.C 829. 95 I.C. 465 and 7 A.L.J. 1161 (1163) 

In the case of a bona fide dispute likely to cause a breach of the peace existing 
between two parties relating to a fishery right, the proper section to proceed under 
for preventing a breach of the peace is sec 145, Cr. P Code and not sec 107. The 
vords of sec. 115 are mandator>' while tho«c of sec. 107 arc disaclionary— v. 
Dhoju, 35 Cal. 117, 12 C.W.N 487, 6 CriJ. 398. 6 CLJ. 697, following Dole Govind 
V. Dhanu, 25 Cal. 559. The provisions of sec. 145, Cr. P. Code offers the Magistrate 
the bc-t means of scttlin; the dispute between the two parties But in xnew of the Full 
Bench decision in the case of Abbas v. Bmp., it is not open to the High Court to say 
that the htagistrntc must proceed under sec 145 and not under sec. 107, Cr. P. Code 
— .Irniifyfl Charon v .Imrifa Lai, 24 C.WJ^. 1075 (1076). 

If the dispute relating to pos.scssion of land is not bona fide, tr., if one party is 
clearly in po^'<^ssion of property and another party wrongfully and without any claim 
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to possession seeks to eject him by force from the possession of the land and a breach 
of the peace is imminent, there cannot be said to be a bona fide dispute about posses- 
sion v.ithin the meaning of sec 145, and the Magistrate is justified in taking action 
under sec. 107 — Rambaran, 28 All 406s Lacbmi, 1 PLT. 681, 22 CrL.J 8&j Shama 
Chum. 6 P.L.T 766, 26 CrLJ. 1562, AI.R I'GS Pat 610, 90 IC 442: Saddigue v. 
Mohid. 32 CrLJ. 208, 129 I C. 85. A.IR, 1930 Pat 556. 1920 CrC 1110, Ind Rul 
1931 Pat 69 When one party is clearly in the wrong and threatens to usurp the 
rights of another, who is lo actual possession of the land in dispute, the proper remedy 
IS an order under section 144 or 107, Cf. P. Code. In such a case section 145, Cr P 
Code has no application as there is no dispute as to the possession of land — Shebalak 
Singh V Kamaruddtn Mandal, 2 Pat 94 (104) (FB ). following Kah Prasad Cope v 
Dodkai Cope, 62 I C 590 and Nandhshore Sao V Bikan Stnglt. 65 I C. 856. Where one 
of the parties threatens to use violence to the other party if the latter should go 
upon the land of which the latter is m possession, an order under sec 107 binding 
down the former would be proper — Jafar v Jattbulla. 9 CWN 551 If it is probable 
that the parties to a land dispute will break the King's peace before the decision of 
the Civil Court can he given, that danger can be guarded against by an order under 
sec 107 m an appropriate case — MattapPa, 28 BomLR 488, 27 CrLJ. 734 ( 735), 
95 I C 62 A Magistrate has discretion when there is an apprehension of a breach 
of the peace to choose either sec 145 or sec 107 It must be left to his discretion 
which particular section he chooses Generally speaking, if Uie dispute arises immediately 
after the dehs’ery of possession by the Civil Court and is between the parties to 
that delivery of possession, the more appropriate step will be to bind down under 
sec 107 Cr P Code the party who has been dispossessed by the Court But if the 
delivery of possession is an old one or the dispute is between a man who has been 
given possession and a man who was not dispossessed by the Court, a proceeding 
under sec 145 Cr P Code will be more suitable — Ra}endra Narayan v Ckintamani, 
AIR 1939 Pat 151 (152), 1938 PWN 526. 19 PLT 632, 40 CrLJ 339, 180 
IC 322. 

The High Court should be astute not to interfere with the csercise of his discretion 
by the District Magistrate in respect of the powers conferred on him by statute, 
enabling him to ensure the peace of his district, he should exercise in a particular 
case He is necessarily in a better position to say which of those powers is called 
for by the situation confronting him at the crucial moment It is enough that the 
action which he is taking is not illegal or definitely improper The High (^rt 
ought not to quash proceedings under see 107. Cr P C , even if it should be possible 
to predicate later on (as oppo'cd lo initiation months ago) that a proceeding under 
sec U5. Cr P Code might cventu.ally give belter results- lianhar. 3G CrLJ 257. 152 
IC 1030. AIR 1934 Tat 403. 1934 CrC 1059 

An order under sec 107 is no bar to a subsequent proceeding under Chapter XIl— 
Dahnab v Galvutlh, 39 Cal 469, 16 CIVN 384. 13 CrLJ 142. 13 I C 830, Ram 
Locliutt, 36 All 143, 12 ALJ 162; Sasiiuddtn v Grfuruddin. 21 CWN' 160. 18 
CiLJ 129. 37 I C 481 Whetbci, after piocteding under sec 107. it would be proper 
for a Magistrate to act under sec 145 must depend upon the orrurrsianr« of each 
case as it arises— 39 Cal 150, 12 IC 833. 16 CW N 83 i8S) fFB t Where 
a Sub-di\ isional Magistrate has msiitutcd proceedings under Chap Mil, Cr P Code 
It IS open to his successor to order these proceedings lo be kept pending a''d to 
institute proceedings under Chap XII. which he coroiders more appropnate to the 
facts and ciraimslanccs of the ca«e as lhc> exist at the time when he makes the order 
— Lachmandas SanitaWa^ v Sahthdino Budhe Chheiara. 37 CrLJ 1035 16t IC 9t2. 
AIR 1935 Sind 147. 29 SLR. 443 Similarly an order under sec. 1 15 is no bar 
to the passing of an order under sec. 107, on the same facts, if the Magi-irste is 
satisfied that notwithstanding the order under «ec 145. ore of ihe pari-es is Ikftv 
to take the law into hs own hands— .Ifw/ferJ 3o Mad 315 (321), Bcrdt 2j OC 21. 
22 CrLJ 381 But there cannot be simultaneously two paxeedrgs ore under sec. - 
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107 and the other under sec. 145, Cr. P. C, upon the same materials— £/</// Najayan, 
1917 PatH.C.C. 216 

But It IS illegal to institute proceedings under one section and to pass an order 
under another Thus, where the Magistrate instituted proceedings under sec. 145, and 
apprehending a disturbance of the peace, ordered a party to furnish security under 
sec. 107, It was held that the order was illegal and without jurisdiction — Sal Deo, 14 
A.LJ 791, 17 CrLJ 527. Similarly, where a Magistrate proceeded under sec. 107 
and concluded the proceedings thereuniler but subsequently passed an order under 
sec 145, held that the order of the Magistrate was ultra vires — Mahadeo v. Risk, 25 
All 537 (540)! Sahdeb v Jumon, 19 CrXJ. 320 (Pat.). 

If, owing to a dispute relating to immoveable property, proceedings are taken under 
sec 107, instead of under sec 145, the Magistrate cannot pass an order of attachment 
oj property (which order can be passed only under sec 146)— Ram Sarup, A.I.R. 1924 
Oudh 345, 25 CrLJ 350j Emp v ATakstoami, 35 CrL.J 991, 30 N.LR 298, 149 
IC 429, AL.R 1934 Nag 147, 1934 CrC. 571. AI.R 1934 Nag 142. 

Sec Notes 388 and 437. 

235 . Who can be bound down: — Only the person who is himself likely to 
cause a breach of the peace (and no other) can be bound down under this section; 
it is illegal and contrary to the provisions of this section to take recognisance from the 
person in order to prevent another from committing a breach of the peace — Earn 
Coomar v Rajagopal, 17 WR. 545 Kashi Chandra v. Hur Kishore, 19 W,R. 47. Thus, 
the mere fact that a dispute exists between two rival Zemindars, would not justify 
proceedings being taken against all their officers and servants, unless there are materials 
to show that they arc all likely to commit a breach of the peace It may be that they 
are all interested in the dispute between their masters— and in one sense all the members 
of the Zemindar's family are interested in a dispute relating to a property comprised in 
the zcmindary— but that by itself would be no ground for taking proceedings against 
them all— Amudrfm, 24 CrLJ. 230, AIR. 1922 Cal 97, 71 IC 691. Where there 
were old standing feuds between the parties, but the Magistrate finding no evidence 
against them, discharged them but bound do^vn their servants, held that the order 
was illegal and without jurisdiction— Dm Dayal, 23 ALJ. 300, 26 CrLJ, 981, A.I R. 
1925 All. 413, In whatever capacity persons might have done wrongful acts which 
might probably occasion a breach of the peace or disturb the public tranquillity, they 
arc liable to be proceeded against under this section, and cannot escape the liability 
for their acts by pleading or showing that they acted as servants in obedience to the 
orders of their employer and not as indiv'idual member of soaety — Srtkaniha, 9 C W,N. 
898 ( 909), 2 CrLJ 554 But see Deri TWang. 27 Cal. 781, 4 C.W N. 531 

The mere fact that the patwari threatened to use violence docs not justify the 
Magistrate in starting proceedings against the proprietor and manager on the pre- 
sumption that the latter must has'e acquiesced in the action of the patwari— Cren/. 
2 P 1. T. 669, 22 Cr L.J 745, &l I C 137. But the master would be liable if he 
actually acquiesced in the ser\-ant's acts Thus, where the master, a panda of Gaya, 
used to send his sen^ant, always armed with a lathi, to the Railway station for 
procuring pilgrims, and this led lo a contest with a rival panda resulting in disturbance 
of the public peace, it was held that this was sufTidcnl to make the master liable 
under this section. The fact that master himself did not go to the Railway station 
but always remained in his house, was no bar to the application of this section— 
Palatal. 1 PLJ. 361. 18 Cr.UJ. 374. 

See also Notes 233 and 231. 

Joint trial of aeveral persons: — See Note 290 under sec. 117. 

Compensation: — Sec Note 806. 

Revival: — See 33 Mad 85, 36 Mad 315 in Note 1097, 

Transfer: — Sec Notes 598, 601 and 603 
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236. Evidence: — A Magistrate dealing with proceedings under this section must 
base his judgment upon evidence relevant to the case He should not rely upon his 
knowledge of certain facts which he obtains from sources outside the record— 

14 ALJ. 769, 17 CrLJ 481 IVhere the order is passed against more persons than 
one, there must be definite evidence in the case of any and every person that there is a 
danger of a breach of the peace by him. The mere fact that a collective body of 
persons are indulging in feelings of hostihty against another body of persons is insuffi- 
cient— S/iamb/iK. 38 All 468. 14 AXJ. 656. 17 CrLJ. 400 

Where the trial Court has admitted as evidence of the past conduct of accused 
and their disposition to use violence sanchas or reports made by several of the 
prosecution witnesses on various dates in the absence of the accused, it is no doubt 
correct to say that these sanehas are not substantive evidence of the matters mentioned 
in them, but they are admissible under sec. 157, Evidence Act, to corroborate what 
the witnesses have testified to in Court — Mahabtr Cope v Samrathi Singh, A I.R. 1940 
Pat. 252, 1940 P.W.N. 52 

Defence wilness — In a case under this section it has been held that the Magistrate 
must issue summonses for the attendance of the witnesses for the defence unless he 
takes the responsibility of recording his ground for refusing the application for any of 
the reasons specified in sec 257, Cr P C — Aland Lai, 32 CrLJ 620, 130 IC 816, 
A, I.R 1931 Lah 56, 31 PLR. 949, 1931 CrC 120 

Comenl of acaaed to be bound down — The fact of likelihood of a breach of the 
peace must be established by independent evidence In the absence of csidence to 
prove that the accused was likely to commit a breach of the peace, the accused's own 
statement before the Magistrate that he is willing to gne security, would not justify 
an order being passed under this section— /ogdu/. 21 CrLJ 176, 54 IC 781 (All ); 
Sheodan, 1915 PR 24. 16 CrLJ 764. 31 I C 381 AIR 1915 Lah 82s Prem Singh. 
1917 PR. 27. 18 CrLJ 847. 41 IC 671. AIR 1917 Lah 30J; Uiagar. 10 Lah 155, 
AIR 1929 Lah 504, 30 CrLJ 839. Patamappa As<ri. 34 Mad 139. 6 IC 682, 11 
OL.J 393j Mulchand, 26 I C. 653, 37 All 30. 12 ALJ 1262, 16 CrLJ 61 1 Ram 
Chaian. 27 CrLJ 370, 92 IC 882. 24 ALJ 317 AIR 1926 All 614, Joti, 25 
CrLJ. 710, 81 I.C 198, AIR 1925 Uh 135. 20 CrLJ 105; Ptabhudas. 21 CrLJ 
656 (Nag). 57 IC. 6725 Katam. 23 CLJ 175, 65 I C 639 (Lah). Ram C/io«dro. 
35 Cal 674 , 8 Cr.LJ 628; Chandia Sekhat. 21 CrLJ 59, St IC 411 (All). In 
recent Allahabad cases it has been held (dissenting from the abo\e rulings) that whore 
the persons called upon to furnish security appeared m Court and erpres'^cd ihnr 
willingness to be bound over, whereupon the tnal Court took no c\^dence and pa«vd 
an order against them, the consent of the accused must be taken to be a plea of guilty 
and the order for security was rightly passed— GAarifra. 46 All 109, 21 ALJ K82 2Z 
CrL.J. 7505 NasiT Ahmad. 50 AH 120. 25 ALJ 819. 102 IC 897, AIR 1927 AH. 
509, 28 CrLJ 6(D9i Ktsban Xaiain. 112 IC 774. 26 ALJ 312 Ind Rul 1929 /H 
73, AIR 1928 All. 270, 50 All 599. 30 CrLJ 6 i9); Sadhu 3-3 CrLJ J2J2 }'7 
IC 755, AIR 1935 Pesh 116. 1935 CrC 931 TJtc mcw taken in Va-ir 
ease seems to be sound — 32 CWN erv But m one case an cspression 
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to give security amounts to a plea of guilty. Where the accused in their joint written 
statement clearly admitted that the complainant had apprehension that the accused 
would commit a breach of the peace and that they were willing to give security and 
the Magistrate took further precaution and examined each accused separately and 
asked him if the allegations’ made by the compisunant against him were correct and 
the reply given by each accused was that he admitted his guilt and was willing to 
give security and execute a bail bond, this itself ivas evidence on which a Magistrate 
could convict. ^Vhen an accused called upon to give security for keeping the peace, 
says in terms that no prosecution evidence may be recorded and is willing to give 
security, it is sufficient proof that this is necessary for keeping the peace that he should 
execute a bond The Magistrate had previous information on which he issued notice 
under sec 107 Cr P. Code and the vnllingncss of the accused to give a bond substan- 
tiated that information and proved its truth This is a full enquiry as laid down in 
sec 117. cl (2) Cr P Code m the manner directed in Chap XX of the Code — 
Dukhi V Emp, 38 CrL J 302, 166 IC. 850, 1937 O.W.N 133, 1937 OL.R. 62, 9 RO. 
341, A.IR. 1937 Oudh 289, 1937 A.CrC 31 
See also Notes under para 286 

Reference to Sub-Magistrate or to Police; — ^The power to taking action 
under sec 107 is a discretionary power, and there is nothing irregular to a Magistrate 
calling for a report from a subordinate Magistrate before issuing notice under sec. 112, 
especially if he doubts whether the information before him is reliable — Egambara v. 
Muwgappa, 2 Weir 51 It is open to a Magistrate to refer a petition under see 107 
to a police-officer for investigation— Scw/iVi v. Kcneri, 49 Mad 315, 50 MLJ. 460, 
AI.R. 1926 Mad. 521. 

237. Sub-section (2) — Local jurisdiction;— In order to give the Magis- 
trate jurisdiction over a person, it is not necessary that such person should permanently 
or habitually live within his junsdirtion It is sufficient if at the lime when the 
Magistrate receives information and takes proceedings under this section, the person 
temporarily resides within his jurisdiction— SAamn CAwm v. Katu Mandal, 1 C.WJ'T. 
129, 24 Cal 314; Vltah Khan. 22 CrLJ 109. 59 IC 413 (All). Under the clear 
wording of the section proceedings cannot be taken against the accused unless they 
are within the local limits of the Magistrate’s jurisdiction So that it is clear that 
when proceedings are initiated, it must be shown that the accused were svithin the 
junsdiction of the Magistrate. It would be quite sufficient if they were temporarily 
present within the jurisdiction at the time the proceedings were taken. Temporary 
presence merely at the time of occurrence would not give jurisdiction to a Magistrate. 
But sub-sec. (2) of this section is obviously intended to provide for cases where the 
accused, although living outside the jurisdiction, is alleged to have come temporarily 
within the junsdiction in order to commit offences In such cases the proper course 
as to initiating proceedings under this section is that they should be initiated by the 
District Magistrate — Hriday Nath Roy v. Emp., 41 CIVJ^. 1091 AIR 1937 Cal 
520. 171 I.C 335. 66 CL.J, 177, 38 CrLJ. 1078 See also Syed AU v. Emp.. 39 CrLJ. 
810, 176 I C. 784, 11 R.N, 79, A I.R. 1938 Nag. 448. The terms of this sub-section do not 
authorise a Magistrate to bind over a person residing outside the limits of his district, 
concerning whom he has received information that such person is likely to commit a 
breach of the peace within his district — faiprakasb, 6 All. 26 (F.B.)j Abdul Azii, 14 
All 49s Rajendra. 11 Cal 7375 Dinonath v. Chija. 12 Cal. 1338 KjisknaJi. 23 Bom. 32; 
.^fahangu Lai. 36 CrUJ. 580, 154 I.C. 873. A.I.R. 1935 Pat 131, 1935 Cr.C. 331. The 
proper course in such a case is to cause information to be given to the Magistrate 
within whoso distnct that person resides, in order that proceedings might be taken by 
that Maci-trate— 11 Cal. 737; FretaP Sing. 35 P.L.R. 341. 

A person may be within the limits of Magistrate’s jurisdiction and yet he may 
not has e reidence within such limits. At the same lime to hold that a person 'is’ 
Within the local limits of a Magistrate's jurisdiction only because he is present in Court 
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when the Magistrate draws up his order under set 112, Cr, P. C, having appeared in 
obedience to a summons issued by the Magistrate, is to make the section nugatorj- — 
Hamid Ha$an, 33 Cr.L.J. 230, 136 I.C. 72, 54 All 341, AIR. 1932 All. 162, 19^2 
CrC. 172, 1932 A.L.J. 211, Ind Rul. 1932 All. 120. But even a stay for a day would 
justify proceedings under this section — In re S S. Vajadarajulu Naidu, 35 Cr.LJ. 626, 
148 1C. 226, 39 M L.W. 215, 6 RJtl. 449. AIR. 1934 Mad. 255, 66 M.L.J. 420, 1934 
M.W.N. 404, 1934 Cr.C. 475, following Krtshnaji Panduiang Joglekar, 23 Bom. 32 (35). 

If, however, a Magistrate proceeds under this section against a person not residing 
within the local limits of his jurisdiction, and no objection is taken in the trial Court 
to his jurisdiction and no prejudice is caused, the irregularity is cured by sec. 531 — 
Ram Deo, 27 CrL.J. 1132, 97 I.C. 652, A.I.R 1926 All 767, 25 ALJ 44, 49 All 228. 

When a proceeding under this section m the Court of a Sub-divisional Magistrate 
is transferred to the Court of a first class Magistrate at Sadar, he can include in the 
proceeding names of persons who were not included by the Sub-dmsional Magistrate 
in the proceeding and who did not reside m the Sadar jurisdiction — Colam Rahaman 
V. Kah pada, 33 Cr.LJ. 858, 139 I.C. 850. 36 C.WN. 796. Al.R. 1932 Cal. 861, 1932 
CrC 888, 59 Cal 1484, Ind. Rul. 1932 Cal. 663. 

Special poivers of Chief Presidency and Dtsirtcl Magistrate — Sub-section (2) gives 
special jMwers to Chief Presidency and District Magistrates to proceed against persons 
outside jurisdiction Therefore, where a District Magistrate is satisfied that a breach 
of the peace is apprehended within the local limits of his distnct, the fact that the 
accused is living outside such limits m a Ndlive State does not take away his juris* 
diction to pass an order under this section — Sheo Baron. 20 A L J 523. 23 Cr L.J. 396 
But the District Magistrate cannot delegate tius special power to a subordinate Magis* 
trate Thus, a Sub-divisional Magistrate cannot, on the direction of a District Magis* 
trate, draw up proceedings under this section against a person residing in another 
jurisdictions m such a case the proceedings must take place and be brought to a 
conclusion before the Distnct Magistrate himself— Afifbeeilor, 13 CWN 580, 9 CrLJ. 
148, 1 I C 78 A District Magistrate is not competent to make over the imliation 
of proceedings under this section to a first class Magistrate who has no local jurisdiction 
over the matter — Konda Reddy, 41 Mad 246 But after proceedings have been 
initiated by a District Magistrate against persons residing outside jurisdiction, he can 
transfer the proceedings to a subordinate Magistrate othervvisc qualified to complete 
the proceedings This section only restricts the initiation of the proceedings against 
persons living outside the jurisdiction of the District Magistrate, but docs not prevent 
him from transferring such proceedings, after initiation to a subordinate Magistrate, 
though such Magistrate had no local junsdiction to initiate the proceedings— S;ir;o 
Kanta, 31 Cal, 350, Munna. 21 All 151; Rakhad Mandal. 27 CLJ 314; Kalia 
Goundan. 59 M L J 887, 32 M L \V 320. 1930 M W N 698, 127 I C 652. 32 Cr L J 
27 (28) But the District Magistrate cannot make over the case to a Magistrate 
incompetent to try the case, eg a 2nd class Magistrate — Cobtnd. 37 .Al! 20 12 ALJ 
1136 

European Drilisk Subjects — The provisions of section 443 Cr P Code are not 
applicable to proceedings under sec. 107, Cr P C— CAnjfy v CArw/v AIR 1933 
Lah. 1019, 1933 CrC. 1556. 

239. Sub-section (4); — Poteer to detain in custedv —Oily in the special 
circumstances referred to in clauses (3) and (4) does the law empower the Magivtrate 
to detain a person against whom proceedings have been instituted under this «cnien— 
Raghunandan, 32 Cal 80 Therefore, where an accused was not sent befo-e a D.strict 
Magistrate by another Magistrate acting under clause (3) so as to bring the cav under 
clause (4), such DI^tr^ct Magistrate's order detaining the accused m custody was illegal 
~-^h!dambara, 31 hlad 315 (F.B). 

240. Bail: — Even when the person has been arrested under clause (3), u"!e«s 
there are special circumstances, he should be admitted to bad. When a Mag^trate cn 
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the report of the D. S. P. directed the re-arrest of persons (whom he had previously 
admitted to bail on their appearance) and remanded them to custody, it was held 
tlyit the re-arrcst and remand were illegal, as none of the special circumstances mentioned 
in clause (3) existed in the case, and the Magistrate was bound under sec. 496 to 
release them on bail — Raghunandan, 32 Cal. 80. But the Madras High Court holds 
that the Magistrate may in his discretion detain such persons in custody, according to 
the clear words of sub-section {4){ these words cannot be qualified by sec 496; that 
section does not give an absolute right of bail but must be read along with any other 
pro%’ision giving to the Court a special power of detention, and sub-section (4) of this 
section gives such power — NaTayanaswatni, 36 Mad. 474. 

A person proceeded against under sec. 107, Cr. P C , is entitled as of right to 
bail. If the Magistrate considers that immediate measures are necessary for the pre- 
vention of a breach of the peace during the pendency of the enquiry, he can direct the 
applicant to execute a bond with or without sureties, for keeping the peace until the 
completion of the enquiry. If the applicant refuses to execute a bond or fails to 
furnish security as directed, then he can be kept in custody until the completion of 
the inquiry— U Gandama. 145 I.C 314, AI.R. 1933 Rang. 164, 1933 CrC. 763, 6 R. 
Rang 41. 31 CrL.J 950; Maung Saw Hlaing. 34 Cr.L.J. 1195. 146 IC. 23; A.I.R. 
1933 Rang 165, 1933 CrC 764, 6 Rang. 70 Section 496, Cr. P. Code authorises 
the Magistrate conducting an enquiry under sec. 117, Cr. P. Code to release the 
person concerned in the enquiry on bail with or without surety to ensure his attendance 
in Court— A'ariiato Hussain, 41 CrLJ. 155, 185 I.C. 318, 1939 N.LJ. 537, AI.R. 
1940 Nag. 75. I LR. 1940 Nag. 61 See also Note 1308. 

In the absence of any special form prescribed by law with reference to Uie 
preventive sections of the Cr P. Code there is nothing to suppose that the use of the 
printed form prescribed under sections 496 and 499 would be illegal and therefore 
invalid. Where the bond makes it clear what the nature of the proceedings was and 
in what Court the person concerned in the enquiry was to appear, the surety cannot 
be heard to say that he was in any way misled by the terms of the bond which he had 
executed. Having agned the form he must be presumed to know that he had given 
security for the attendance of the person concerned in the enquiry in the Court— 
Karbalai Hussain, supra. 

As for the powers of the Appellate Court to grant bail, see the notes given below 
under the heading “Appeal". 

Further inquiry: — See Notes 250B, 249 and 295A. 

Appeal: — Section 406, Cr. P. C, makes provision for an appeal by a person 
ordered to give security for keeping the peace or for good behaviour. 

In the case of a person against whom an order is made under sec 118, Cr. P. C., 
there is no offence and no trial, he is not ‘a person convicted on a trial’ nor is he ‘a 
convicted person' Sec. 426, Cr. P. C , has no application to such a case. The Appellate 
Court cannot, therefore, grant bail to the appellant pending an appeal against the 
order directing him to execute a bond— CAoron Mahto, 125 IC. 792, AIR. 1930 Pat 
274. 11 P.L.T. 281, 9 Pal, 131. Ind. Rul. 1930 Pat. 568, 31 Cr.LJ. 958, 1930 Cr.a 
455 No such narrow or restricted meaning should be given to the words “convicted 
person" in sec. 426, Cr. P. C. It cannot be said that a person against whom an order 
has been passed under sec. 107, Cr. P. C.. has been convicted of an offence. There 
is however, no reason to suppose that he cannot be said to have been convicted. 
Consequently, the Appellate Court has power to suspend the order relating to the 
furnishing of security. Even supposing sec, 426, Cr. P. C., did not apply, the Appellate 
Court can pass such an order under see. 423 (1) (d), Cr. P. C. In view of the provi- 
sions of sec. 49S, Cr. P. C., the Appellate Court can also grant bail to the appellant 
in such a case— Kalitaroo, 33 CrUJ, 731, 139 I.C. 141. 1932 A.L.J. 621 Ind Rul 
1932 All. 523, A.I.R. 1932 All. 680. 51 AH. 861, 1932 CrC 856; Darsu AIr’ 193t 
All 845, 4 A.W.R. 76. 152 I C. 785, 1931 Cr.C. 1031. 36 Cr.LJ. 177 , ’57 All. 251; 
Emp V. Masuria, 37 Cr.L J. 155, A.I R. 1936 All. 107, 159 I C. 801. ' 
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In a case of an appeal from an order other than an order of acquittal or conviction 
the Appellate Court can alter or reverse sudi an order Under sec. 423 (1) (c), Cr. P. 
Code and can make any consequential order that may be just or proper under sec. 423 
(1) (d), Cr. P. Code. The Appellate Court cannot order a de novo inquiry' — In te 
Saiappa Reddy, 34 Cr.L.J. 947, 145 IC 306, 1933 MW.N. 241; Emp. v. Bhagteat 
Singh, 48 All 501. 

240A. Revision; — See Notes 291 and 295A. 

An order of a Magistrate lefustng to take action under sec. 107 cannot be set aside 
by the superior Court in revision. The object of this section is rather administrative 
than judicial If the Magistrate who is responsible for the administration of a sub- 
division is not satisfied that there is any need to take proceedings under this chapter, 
a superior judicial tribunal cannot interfere with the eNercise of his discretion — Ram 
Lai V. Banhateshar, 28 OC. 44. 1 OW.N. 359, A.IR 1925 Oudh 138. 25 CrLJ. 1149; 
Pham Bhusan v. Kunja, 25 Cr,L.J 679, A.I.R. 1925 Cal 262 Sec also Note 475 

Persons who come to the High Court in revision against an order under sec 107 
should do so with the utmost promptitude, and at any rate witliin 30 dajs of the order 
against which they complain — Ram Deo. 27 CrLJ li32, 49 All 228, 25 ALJ. 44, 
A I R. 1926 All. 767, 97 I C. 652. 

241. Nature of proceedings under this chapter: — There is no unanimity 
of opinion among the various Courts as to whether proceedings under this Chapter 
arc of a criminal nature, or as to whether the persons proceeded against under this 
Chapter are 'accused' persons. In W’ajid Ah, 41 Cal 719, Ramasuantt, 27 Mad. SIO, 
Peukachari, 39 Mad 539, LaUt Mohan v. Suryakanla. 28 Cal 709, Mathura Prasad, 
3 OC.,247, and Md. Ntaz v Jot Ram. 41 All 503. it is held that proceedings under 
this chapter arc of a criminal nature} therefore, a person who brings a proceeding under 
sec. 107 from malicious motives is liable to an action for malicious proseeution if the 
proceeding terminates m favour of the person against whom the allegation is made — Md. 
Pliaz Khan v Jai Ram, 41 All 5<G, Chnan/t v Dhoram Singh, 43 All 402i whereas in 
Ahmed, 19U PR 5, 15 CrLJ. 563, and Rehmam, 1916 PLR, 78, it has been held 
that the proceedings under sec. 110 are not etmmal proceedings, and the Chief Court 
has no power to direct the transfer of such proceedings under sec S26 from one Magis- 
trate’s Court to another. (But the word 'cnminaV has now been omitted from sec. 526). 

In the following cases it has been held that persons proceeded against under this 
chapter arc in the position of 'accused' persons— WoPerp//, 35 Cal IW; Mutsaddi, 21 
All. 107; Gokha Singh v Chelu. 1905 PR. 33; Ida. 1900 PR 15; Kakki*Lal. 27 Cal. 
656; Jhojka Singh, 23 Cal 493; Mona Puna. 16 Bom 661, Venkalachinr.aya. 43 Mad. 
511 (F.B ); and further inquirj' can be ordered in case of such persons under sec 437 
(now 436) — Mirtsaddi. 21 All 107; Fyozuddm, 24 All 148; Gokha v Chelu. 1905 PR. 
33. (But see see. 436 as now amend^ in 1933) 

But in Rameshuar, 36 All. 262, Basya. 5 Dom.LR, 27, Raghunandan. 32 CaL SO, 
it has been held that such persons arc not accused pereons within the meaning of 

sec. 167; nor arc they accused persons within the meaning of sec 437 (now 436) 

Md Khan. IPfG P.R. 42; /»i<7*n Mandal. 27 Cal 662; Da^anath. 33 Cal 8; Vtlu v 
Chidamhara. 33 Mad 85i Narain s’. Durga. 1911 PR 6 A person bound down under 
see. 107 is not "eoni'icted" of an oflcnce— RftafU’ct. 48 All 501, 27 CrLJ 915; and. 
therefore, he cannot be released on bail by the Appellate Court under sec 426 pcndi.''g 
an appeal against the order directing hirn to execute a bond — Charon .Makio. 9 Pat 
131, 31 Cr.LJ. 938 ( 959) An application to take proceedings under this chapter is 
not an accusation of an clJener—MJ Khan. 19(6 PR 42. 2 CrLJ 697; .\’atha Sirgh 
V. Pala Singh. 1896 PR 4- and, therefore, compensation cannot be awarded under 
see. 250 to the peron aeamst whom proceed ngs cider this chapter ha\e been d.'opped. 
such proceedings not being procccdincs m a case in which a per-on u 'aecu'ed cf an 
offence* — In te Gotind, 25 Bom 48; Ctoten \ Kaura. 1902 P.R. 33, Q-E v Lchhpat, 
15 All. 365; Khan v. Ckandt, 20 ALJ 624. 23 CrLJ 474; Ra-r* Badan v. 

Cr.— 14 
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Janki, 45 All. 363, 21 A.L.J. 207, 24 CriJ. 228; Bindachal v. lal Behan, 36 AIL 382. 
A person required to give secunty for good behaviour is_ not guilty of an oSence; 
consequently, if such person when being arrested resists apprehenaon and escapes, 
he cannot be convicted under sec. 224 or 225, 1. P. Code — Kandhaia, 7 All. 67 (72). 
A person called upon to give secunty is not an accused within the meaning of sec. 342 
nor is he guilty of any oBence; therefore, omission to examine him under that section is 
not an illegality — Benode Behari, 50 Cal 985 Although a person may be committed to 
prison under sec 123 in default of furnishing security, such imprisonment stands on 
quite a diilerept footing from a sentence of imprisonment passed on a conviction in 
respect of an offence — Charan Makto, 9 Pat 131, 31 Cr,LJ. 958 ( 961), 11 P.LT. 
261, AIR. 1930 Pat. 274. The order made under sec. 118, Cr. P. Code is not a 
conviction for an offence — Chandra Benode Das, A I.R. 1934 Cal 808, 152 I C. 943, 
59 C.L.J. 410, 1934 Cr C 1278. 

There are certain indications to show that it is not the intention of the Legislature 
to treat the person proceeded against under this chapter as accused persons or as persons 
guilty of an oBence' — First, the Legislature has studiously avoided the use of the word 
‘accused’ in sections 107-126, and has deliberately used such expressions as "the person,” 
"such person," "Ihe person informed against" (sec 107), "the fierson called upon to 
show cause” (sec. 116), etc j whereas m the Rapiers relating to inquiries and trials 
(Chapters XVIII, XX— -XXIII) the word "accused” has been used throughout. And 
during the debate in the Assembly, the Law Member stated that the word 'accused' 
was really a misnomer in secunty cases {Leg Ass Debates, 18*1'23, p 1253), Secondly, 
in the similar case of a proceeding under Chapter XXXVI, the w’ord ‘accused’ has 
now been replaced by the words ‘any person’ This is significant. Thirdly, in sec 340, 
the words "against whom proceedings are instituted under this Code” have now been 
added in order to make it clear that the words "a person accused of an offence” 
occurring in that section do not include a person proceeded against under Chapter VIII, 
Fourthly, in section 436 the words ‘person accused of an offence’ have been substituted 
for the words ‘accused person’; this shows that the person proceeded against under the 
present chapter is not a pierson accused of an offence, and that sec. 436 does not apply 
to such person. 


108. Whenever a Chief Presidency or District Alagistrate, 
Security tor Eood Magistrate or Magistrate 

behaviour _ from perains of the hrst Class specially empowered by the 
^s^naUng seditious Prmrmcial Government in this behalf, has 
information that there is within the limits of 
his jurisdiction any person who, within or without such limits, 
either orally or in writing or in any other manner, intentionally 
disseminates or attempts to disseminate, or in anywise abets the 
dissemination of, — 

(a) any seditious matter, that is to say, any matter the 
publication of which is punishable under section 
124A of the Indian Penal Code, or 
{b) any matter the publication of which is punishable 
under section 153A of the Indian Penal Code, or 


(c) any matter concerning a Judge which amounts to 
criminal intimidation or defamation under the 
Indian Penal Code, 


such Magistrate, if in his opinion there is sufficient ground 
for proceeding, may (in manner hereinafter provided) require 
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such person to show cause why he should not be ordered to 
execute a bond, with or without sureties, for his good behaviour 
for such period, not exceeding one year, as the Magistrate thinks 
fit to fix. 

No proceedings shall be taken under this section against the 
editor, proprietor, printer or publisher of any jiublication regis- 
tered under, and edited, printed and published in conformity 
with, the rules laid down in the Press and Registration of Books 
Act, 1867 [XXV of 1867] with reference to any matter contained 
in such publication, except by the order or under the authority 
of the Provincial Government or some officer empowered by the 
Provincial Government in this behalf. 

Change: — ^The italicised words have been added by sec. 17 of the Criminal 
Procedure Code Amendment Act (XVIII of 1923) 

“Or in any other manner' — "This amendment is to provide for the contingency 
where the matters covered by sec 108 have been disseminated by other means than 
cither orally or in writing, eg, by gramophone records”— S/c/ewen/ of Objects and 
Reasons, (1914) 

'Intentionally' — This word has been added during the debate m the Assembly on 
the motion of Mr Rangachariar “so that innocent agents may not be proceeded 
against: for Instance, boys who handle newspapers without knowing the contents and 
such other persons who are merely ignorant tools m the bands of other persons should 
rot be proceeded against ” — Legtnattve Assembly Debates, January 18, 1923, page 1279. 

"Jj proceeding" —For reason of the addition of these words, see Notes to 
see 107, under heading "Change”. 

“And edited '', — "In view of the recent amendments made in the Press and Regis* 
tration of Books Act, 1867, regulating the editing of newspapers, we have made a 
consequential amendment here We also think that the protection guen by the last 
clause of sec. 108 should only cslend to newspapers which arc edited, printed and 
published in conformity with that Aci"— Report of the Silect Commitlre (1922) 

"With reference publication" —"This amendment is merely designed to make 
the intention of the Legislature clearer as regards the proceedings which require sanction 
prior to their institution"— Srarcmrnf of Objects and Reasons (1914) 

The words "Provincial Government" and "bj the Provmaal Go\Tmment” have been 
substituted respectively for "Local Government” and “by the Governor-General in 
Council" and the words "the Governor-General m Council or" liavc been omitted by the 
Government of India (Adaptation of Indian Laws) Order, 1937 

Information: — The burden of maintaining public peace and tranquillil) has 
been bid upon Magistrates and the police, and n u on!) nght that the> should be 
allowed wider latitude in carr>ing out the provisions of these preventive sections than 
when trying ordinary crimes. The whole object of preventiv e anion would be frustrated 
if Magistrates were expected to bold cbboraie invcsiigaiions about the accurac) and 
reliability of these informations. When therefore *ec lOS, Cr P Code provides that 
Magistrate may act on information which states that a pirson of the nature conte.'r- 
plated by that section is within the local limits cf h-s junwJiction, and it is clear 
from his order that he has believed the information and aaed on it. it is m the h«t 
degree undesirable that the High Court should go behind the mfomation, and subnitutc 
a ctinclurion reached after ebbonste enquiry and argu.’-ents, for a dvretsen which 
the Magistrate was expected to exercise on the spot as soon as he conven'ertly could 
— .YoTstngft Prasad v. Emp. AIR. 1937 Nag. 70 (72), 19 Ni-J. 183. Ii.R. 1935 
Nag 2CI0. 167 ! C 738. 38 Cr.LJ. 447, 
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Local Jurisdiction: ^IVhen a person proceeded against under this section uas 

not within the local limits of the jurisdiction of the Magistrate when the order was 
passed, although it was not denied that he ordinarily resided within the jurisdiction 
of the Magistrate, the order was not illegal because he acted on information which 
stated that he was within the limits of his jurisdiction. Section 531, Cr. P. Code 
meets just such a case. It provides, among other things, that no order of any Criminal 
Court shall be set aside on the ground that the proceedings in the course of which 
it was passed took place m a wrong district, sub-dmsion or other local area, unless it 
appears that such, error has in fact occarioned a failure of justice — Narsingh Prasad v. 
Emp , supra 

A Magistrate proceeded under this section against a person who was not then in 
his jurisdiction upon information given to him by police and passed a preliminary 
order under sec. 112, Cr. P Code On transfer of the case to another Court, de novo 
trial was started by passing second preliminary order in presence of the accused on 
the basis of original information The accused contended that his presence within 
the jurisdiction of the second Magistrate should be ignored as he appeared and 
continued to attend in obedience of summons issued by the first Magistrate. Held that 
the second Magistrate had power after the transfer either to continue the proceedings 
or to start them afresh, that is to hold a de novo liial, that there could be no doubt 
about the accuracy of the information, for the person proceeded against was there 
before him in Court and that his proceedings were therefore valid — Narsingh Prasad 
V Emp., supra. 

242. Essentials of the section: — In a proceeding under this section it must 
be shown that the accused was connected with the dissemination of the seditious matter 
Thus, the mere writing of a seditious matter is not a sufTicicnt ground for proceeding 
against the author under this section unless it is shown that he was connected with 
the publication or the subsequent dissemination thereo] So also, in the case of a 
printer, although it must be assumed that by printing the seditious matter he abets the 
dissemination thereof, still in order to make him liable under this section it must be 
shown that he had a knowledge of the contents of the matter printed, especially In case 
of a big press which is managed by an independent staff such as manager, clerks and 
others, where it is not possible for the owner of the press to scrutiniee personally every 
detail of the concern As regards the publisher, he is liable under this section because 
as publisher he must be presumed to have knowledge of the contents of the matter and 
he, therefore, 'disseminated' or at least 'abetted the dissemination of’ the matter within 
the meaning of this section — Pitre, 47 Bom 438, 25 BomLR. 97, 25 CrL.J. 150, 76 
I.C. 294, AIR 1923 Bom 255. 

It IS illegal to initiate proceedings under this section against a person where all that 
is proved against him is the commission of only one particular offence under sec. 153A, 
I. P. Code, at one particular time, and there is no evndcnce of his having done so 
before or of his having an intention of doing so in the immediate future— CAiran/i Lai 
50 AH 851. 30 Cr.LJ. 216 (217), A.I.R. 1928 All 344. 114 IC. 48. 26 A.L.J. 813; 
Chandra Bhan Gupta. 35 CrLJ. 562, 147 I.C 1082, 11 O.WN. 26 A.IR 1934 Oudh 
70. 1934 Cr.C. 236, 9 Luck. 344. 

The petitioner joined the processions and meetings arranged by the Congress 
Committee in which seditious outcries were raised. He had. however, had no hand in 
organising them. Held that mere joining the processions could not make him liable 
to be dealt with under sec. 103, Cr. P. C. "This section is one of the pre\entive sections 
in the Code, and is intended to be applied to persons who cither orally or in writing 
or in any other manner intentionally dis-scminatc or intend to disseminate or in any 
^y abet the dissemination of seditious matter. This implies that the person concerned 
is in the habit of intentionally disseminating or intends to disseminate seditious 
matters, in other words, it must be shown that there is danger of his continuing his 
seditious activities unless he is prevented from doing so under this section. It may be 
fair to assume that a person who habitually does something is likely to continue to 
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do so but then the habitual nature of his activities sought to be prevented, must be 
clearly proved — Jagan Nath, 32 CrLJ 1172 (1174), 134 I.C 486, AIR 1932 Lah. 7, 
1932 CrC 17, Ind. Rul. 1931 Lab. K4, following Chiranjt Lai, supra. IVTiere the 
petitioners are alleged to have engaged in a continuous seditious propaganda and to 
have organised a branch of an All-India Association kno\ni as the Hindustan Sewa Dal, 
the mere fact that the branch was closed — apparently owing to police searches — would 
not necessarily show that the petitioners would not have, U left to themselves, resumed 
their activities The order under this section was justified in their case — Ramphul Singh, 
A.I.R. 1933 Lah 236, 1933 CrC 356, 35 PLR 157. 

The prinaples of law laid down in Chhanji Lai’s case, which were followed in the 
above mentioned cases, were dissented from by the Patna High Court in Gudti Chau- 
dhury, 33 CrL.J. 711, 100 I C. 88. 13 PiT. 275, A.I.R. 1932 Pat. 213, 1932 Cr.C. 
494, Ind Rul 1932 Pat 195, where Wort, J , observed* “It is quite clear in my judgment 
that the Legislature has used the words “disseminates or attempts to dissermnate" as 
not referring to the number of acts performed but rather having reference to whether 
the evidence showed that there was something to show that a repetition of the olTence 
was probable. This, of course, depends on the facts of each case” 

The mere fact that sec 108 may have been applicable, does not necessarily make 
sec. 110 inapplicable— A/oniMrfffl, 23 CW.N 193 (197), 28 CLJ 25 (31), 46 Cal. 
215 (234). 

Proceedings under this section are unjustifiable, where the object of such proceedings 
is to avoid the trouble and possible refusal of Government to prosecute under sec 153A, 
I P Code — Lai, supra 

243. Seditious matter: — ^The test under this section is whether the person 
proceeded against has been disseminating seditious matter, and whether there is a (car 
of the repetition of such offence In every case it is a question of fact which will ha\e 
to be determined with reference to the antecedents of the person and other surrounding 
circumstances— 11 Bom L R 743, 10 Cr L J 379, 3 I C. 776 The preaching of 
swarai, which means nothing more than Home rule under the present Government by 
constitutional means, does not amount to dissemination of seditious matter and docs 
not, therefore, justify an order under this section— IVm Dhushan, 31 Cal 991, 6 
CL.J. 699, 11 CWN 1050? Bal Cangadhar Tdak. 19 BoraLR 211. 18 Cf.L.J. 567. 
39 I C. 807. It is essential under clause («) of this section that the matter disseminated 
must be seditious— Dal Gangadhar Tilab, supra 

EsTry speech must be read as a whole and a fair construction must be put upon it 
and more attention should be paid by the Court to the general facts than any isolated 
words or passaces— Secy . High Ccurt Bar Assoctation. 33 CrLJ 831 (834). 139 IC 
696, AIR 1932 Lah 559, 1932 CrC 713. Ind Rul 1932 Lah (»6. 33 PLR 911 
following Bal Cimgflif/iiiT Tilak. 39 IC F07. 19 BomLR 211, 18 CrLJ 567 and 
Pfilhvi Da^s Shatina. 132 IC 8S9. 12 Lah 345. AIR 1931 Lah 283, Ind Rul. 1931 
Lah 713.32Cr.LJ 997.32 PLR 676 See also Afcwiftcrt. A I R. 1933 Bom 65 ( 66), 
141 IC. 780, 34 CrLJ 231, 57 Bom 253 The interpretation of the «peech cannot 
be treated merely as a question of fart— Seer. High Court Bat Association, supra 
For the purpose of rcsns'on. findings of farts arrived at by the Courts below are not 
usually interfered with and unless it can be shown that there was no evidence at all 
against anj of the petitioners or at lca<t i» evidence which could reasonably be accepted 
bv any Court of law as suffident to justify an order under «ce. 108, Cr P C, the 
High Court will not interfere — Ramphul Singh, AIR 1933 I.ab 236 ( 23S), 1933 
CrC 356, 35 PLR 157. 

4 INTiere there is a series of speeches or lectures on one topre. all delivered within a 
sliort period of time, one may be ccwi«idcrcd for the purpose of throwing light on the 
real meaning and intent of another, and on the state of rrar.d of the speaker with 
reference to the object-matter of the speeches. This prindple is recc^.'sed in illustra- 
tion (e) to «cc. 14 of the Indian Evidmee Act— ChtJe^.barem riVi. 32 Mad. 3 (14). 
I I C. 36, 9 Cr.L.J. 130, following Q -E. v. fagerdte, 19 Cal 35 (46). Emp v. Phowi^dra, 
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35 Cal. 915 and Q-E. v. Bal Gangadhaj Ttlak. 22 Bom. 112. In an action under 
this section against a person on the complaint regarding certain speeches punishable 
under sec. 153A, I. P. Code, the state of muid reflated in the previous speeches would 
be highly matenal in determining the q>eaker's intention in delivering the questioned 
speeches. The previous speeches are rdevant and ought not to be excluded from 
evidence. They are admissible in evidence under sec. 14, Evidence Act — Jagamath 
Prasad v Emp., AI.R 1940 Nag 134 (136, 137), 1940 N.L.J. 31, following Om 
Prakash v. Emp. AI.R. 1930 Lah 867, 1930 Cr.C 911, 127 I.C. 209, 31 Cr.L.J. 1182; 
Chamupati v. Emp. A.I R. 1932 Lah 99, 1932 CrC. 119, 142 I.C. 792, 34 Cr.L.J. 473, 
13 Lah. 152, 32 PL.R. 431 and Chidambaram PtUat, supra and dissenting from Secy., 
High Court Bar Association, supra and Narain Kashirrath Vaidya, A.I.R. 1918 Nag 
248, 1 N.L.J. 225. 

Under a democratic constitution freedom of speech is a cherished privilege of 
every citizen but, it must not be overlooked, that freedom is meant to be enjoyed in 
a manner consistent with the maintenance of peace and order which are the pnmary 
conditions of the verj’ life of the body politic. It is therefore incumbent on every 
speaker, however ardent in the propagation of his political or other views, to bear in 
mind the obligation which he owes to himself as a citizen. He has therefore to 
eschew such mode of expression as is likely to inflame human passions which, when 
aroused in the sphere of communal controveraes are proved by experience to result 
in clashes and broken heads Freedom unrestrained by discipline spells its own ruin — 
Jagannath Prasad v Emp, supra. See also Note 373B.. 


243A. Amount of Security:— Sec 108, Cr. P. C., embodies a preventive and 
not a punitive provision of law It is not the object of this section to demand an 
excessive amount as security which leaves the man concerned no option, even if he 
wanted to furnish secunty, and practically amounts tq, sending him to jail under a 
summary procedure without his having been tried and convicted for an oflence— Secy , 
High Court Bar Association. 33 CrL J. 831 (835), 139 I.C 696, A I.R. 1932 Lah. 559, 
1932 Cr.C 713, Ind Rul 1932 Lah. 606, 33 P.L.R. 911. See Note 293. 

244. Promoting enmity between classes: — ^To sustain an order under 
see 108, It is not sufficient that the language used was highly offensive to one com* 
munltyj it must also be showm that the accused intended to provoke feelings of hatred 
or enmity between communities. But it is not necessary that he should have succeeded 
in provoking such feelings, if deliberate intention to do so can be inferred — Dhamma- 
loka, 4 Bur.L.T. 84. In Sital Ptosad. 43 Cal. 591, 20 CW.N. 199, 23 C.L.J. 105. 
17 Cr.L.J. 254, 34 IC. 974, on the other hand, it has been held that to justify an 
order under see 108, one has only got to find that the words used m the leaflet or 
the matters complained of arc likely to promote feelings of hatred or enmity, and 
there IS no necessity under this section of finding intrntion, such as would be necessary 
if the person were placed on his tnal under sec. 153A, I. P. C. This decision seems to 
be no longer corrects because the word "intentionally" has been newly added. See 
P. K. CAa*rat'ai/y. 54 Cal. 59, 30 CWJ4. 953, 27 Cr.L J. 1151, 44 C.L.J, 772 (‘Foru’ord’ 
Case). 

244 A. Appeal: — See section 406. 

244B. Revision: — Unless it can be shown that there was no evidence at all 
against any of the petitioners or at least no evidenw which could reasonably be accepted 
by any Court of law as sufficient to justify an order under this section, interference In 
reviwon will not be justified— RampAaf, A.I.R. 1933 Lah 236 ( 238), 1933 CrC 356 
35 P.I. R. 157. 


109. W'hcncvcr .t Presidency Mapristrntc, District Mafris- 
Smirity for Rood bo- Irate, Siib-clivisional Magistrate or Magis- 

J^n'peilodpc'S'’ iifonna- 
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(a) that any person is taking precautions to conceal his 
presence within the local limits of such Magis- 
trate’s jurisdiction, and tliat there is reason to 
believe that such j^erson is taking sucli precautions 
with a view to committing any ofTcnce, or 
{b) that there is within such limits a person who has no 
ostensible means of subsistence, or who cannot give 
a satisfactory account of himself, 
such Magistrate may, in manner hereinafter provided, re- 
quire sucli person to show cause why he. should not be ordered 
to execute a bond, with sureties, for his good behaviour for such 
period, not exceeding one year, as the Magistrate thinks fit to fix. 

245. Scope and object:— This section prondcs for taUng security, not Irom 
persons su^ipected of a {^tintlar ofjmcc, but from persons lutlvinR within the Masistrate’s 
j\it\cdict\on. who ha\t no ostensible means ol suba^cnce. or cannot a satisfactory 
account of themseh-es — Bhuja, Ratanbi 63. 

Magistrates arc empowered to put In force the protrisions of this section whenever 
thej have credible information that the accused has tw> ostensible means of li«lihood or 
is unable to give a satisfactorj* account of himself, and is within the local limits of his 
junfdiction— .^fflrf^o DAoM, 31 Cal. 557; .Uofeadoo. 6 ALJ. 233 Honorary Magistrates 
can act under this section— .tfaAatfco Dhobt. 31 Cal 557, 7 C.WN. 661. 

ITiis section is one restrictive of liberty and must be applied only when strictly 
applieable-CffriNri v. £«p.. 3? Cr.LJ. S07. 176 I.C SX>. 11 Ra\. 70S. A.IJL 1933, 
Nag 465 

An order under this section cannot be made on the ground that it is not safe In 
llic interest of jUNtlce to allow the accused unrestricted personal liberty— A'fllfpuda 
Das V. £rHp . 42 CWN. 816. 

^^■here a person has already been tried and comicted of an offence under see. 411, 
I P. C., he should not be proceeded apainst al'O under sec. 109. Cr. P. C.. in respect 
of the verj* incident, in absence of any other etndence against him— Lei v. Emp, 
29 Cr LJ 1043, 112 I C 467. A l.R. 192S Lah. fCS. 

246. NVithin the Magistrate's jumdiction; — ^The expression ''within the 
local limits of the Macistrate's jun<diction" is an advTrbial ebuse modif>-ing the word 
■'conceal" and not an adjcctii'al clause quaUf^ing the noun "presence", and on a correct 
interpretation of the sertion, if a man is taking precautions anj-wherc in order to conceal 
h\s'prt-<cncc. and that concealing is to be efleettd within the jurisdiction ol the Magis- 
trate. the Magistrate has power to demand security esTn thcaigh the readence of the 
person within the jurisdiction is wtH known — r^uefcai. 50 All. 909, 30 Crl*J. 145, 
AIR. 1929 .\ll. 33. 113 1C. 417, 26 ALJ 1257 (F-B ). overruling BJkairea. 49 AIL 240. 
25 A.LJ. 94. 27 CrLJ 1116, AI.R. 1927 All 50. 97 I C 423. In the btter case It 
was held that the passage 'within the Kxal limits of the Magistrate's junsdlctbn' in 
clause (a) was part of the predicate “to conceal his presence" and the oflcnce eonteta- 
pbted was that of a person probabl>, although not necessarily, coming from culsiJf 
tkt into the Magistrate's jurisdiaion for some netanoui p’jrpose a-nd taking 

precautions to conceal the fact fliaV he was present in that junsd-ction. and that ebuse 
(a) was not intended to apply to a habitual resident or a pcrsco well known in the 
neighbourhood trying to conceal him-clf This case was followed in lUmaraiunak, 49 
.\1L 844. 25 .VUJ. 679. 2S Cr.LJ 567 (56S). whidi also must be treated as menuled 
by the aboie Full Bendi dedsion. 

It is not neers-sars- that the accused person slicuM have a residence within the 
local l.mits of the Magistrate's junsd'Ction— .VarjiwksP/u. 2 Weir 53. “The fact thjt 
the accused was arrested from a pbee outride the Marrirate's jurisdcticci and thjt the 
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(a) that any person is taking precautions to conceal his 

presence within the local limits of such Magis- 
trate’s jurisdiction, and that there is reason to 
believe that such person is taking such precautions 
with a view to committing any offence, or 

(b) that there is within such limits a person who has no 

ostensible means of subsistence, or who cannot give 
a satisfactory account of himself, 
such Magistrate may, in manner hereinafter provided, re- 
quire such person to show cause why he. should not be ordered 
to execute a bond, with sureties, for his good behaviour for such 
period, not exceeding one year, as the Magistrate thinks fit to fix. 

245. Scope and object: — This section provides for taking security, not from 
persons suspected of a pmlicvlar offence, but from persons lurking within the Magistrate’s 
jurisdiction, who have no ostensible means of subsistence, or cannot give a satisfactory 
account of themselves — Bkuja, Ratanlal 63. 

Magistrates are empowered to put in force the provisions of this section whenever 
they have credible information that the accused has no ostensible means of livelihood or 
IS unable to give a satisfactory account of himself, and is within the local limits of his 
jurisdiction— A/sdfio D/io&i, 31 Cal 557; A/aftadco, 6 AL J 253. Honorary Magistrates 
can act under this section — Mahadeo Dhobi, 31 Cal 557, 7 C.WN. 661. 

This section is one reitricuve of liberty and must be applied only when strictly 
applicable-Canpafi v. Emp . 39 CrL.J. 807, 17$ I.C. 820. 11 R.N. 708. A.I.R. 1938, 
Nag. 465 

An order under this section cannot be made on the ground that it is not safe In 
the interest of justice to allow the accused unrestricted personal liberty— 

Das V, Emp . 43 C.W.N. 816. 

Where a person has already been tried and convicted of an offence under sec. 411, 
I. P. C., he should not be proceeded against also under see 109, Cr. P. C., in respect 
of the very incident, in absence of any other evidence against him — Lol v. Emp., 
29 Cr LJ. 1W3. 112 I C. 467, A.I R 1928 Lah. 928. 

246. Within the Magistrate’s jurisdiction: — ^Thc expression "within the 
local limits of the Magistrate's jurisdiction” is an adverbial clause modifying the word 
"conceal” and not an adjeaival clause qualifying the noun "presence”, and on a correct 
interpretation of the section, if a man is taking precautions an>'where in order to conceal 
his'presencc, and that concealing is to be effected within the junsdiclion of the Magis- 
trate. the Magistrate has power to demand sccunty e\Tn though the residence of the 
person within the jurisdiction is well known— rAMcAaf. 50 All 909. 30 CrJLJ. 145, 
A.I.R. 1929 All 33. 113 I C 417, 26 A L.J. 1257 (F.B.) , oNtrruLng Bhahen. 49 AIL 240, 
25 AL.J. 94, 27 Cr.LJ. U16. AIR. 1927 AH. 50. 97 I.C. 428. In the latter case it 
was held that the passage 'within the local bmits of the Magistrate’s jurisdiction' in 
clause (a) was part of the predicate "to conceal his presence” and the olfcnce contem- 
plated was that of a person probably, although not necessanly, coming from outside 
the jutisdiction into the Magistrate's jurisdiction for some nefarious p-arposc and taking 
precautions to conceal the fact that he was present in that jurisdiction, and that clause 
(a) was not intended to apply to a habitual resident or a person well-known in the 
neighbourhood ir^ang to conceal hiro<ell. TWs case was followed in tlimajatullah, 49 
All 844, 25 A.L.J. 679. 2.8 Cr.LJ. 567 (568). whidi also mua be treated as e\-cnu!ed 
by the above Full Bench decirion. 

It is not necessar\’ that the accused person should have a residence within lh» 
local limits of the Magistrate’s jurisdicikm— .VorsimAap/yi. 2 Weir SI The fa* 
the accused was arrested from a place outride the ^!axistIatc'5 jurisdiction an 
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arrest was illegal would not oust the Magistrate's jurisdiction to proceed under this 
section—.^/adftt) Dhobi, 31 Cal. 557, 7 C.W.N. 661 {follo^\irg Rovalti, 26 Mad. 124, 
1 Wier 630). 

\M)en a person gives a satisfactory account of his presence within the limits of the 
Magistrate’s jurisdiction, he cannot be called upon by such Magistrate to give an account 
of his presence in any other jurisdiction — Satis Chandra, 39 Cal. 456, 16 C.W.N. 499, 
13 Cr.L.J. 161, 15 CL J. 396, 13 I C 913. 

247. Concealing presence with a view to commit offence: — ^This 
section penalises the taking of precautions to conceal i^hether these precautions are 
successful or not — Ganapati v Emp, 39 CrLJ. 807 (808), 11 R.N. 708, 176 IC~820, 
A.I R. 1938 Nag. 465 

IVhere a person’s presence or residence within the Magistrate’s jurisdiction was 
well-known and there was no attempt to conceal the same, his mere attempt to conceal 
his presence at a particular spot at a particular time or his inability to give a satisfactory 
explanation of what he was doing at a particular place at a particular time, does 
not bring his case within sec. 109, and he cannot be ordered to give security for 
good behaviour. This section refers to a continuous act and does not apply to a 
case where there is a momentary effort at concealment to avoid detection or arrest. 
Therefore, the facts that the petitioner who is by profession a kabiraj and a dealer 
in cocoons was found at about midnight in a lane in a town in association with two 
others who had in their possession house-breaking implements, that on being discovered 
he fled, that when arrested he remained silent, and that the explanation subsequently 
offered to the Magistrate of his presence at the time and place in question is false, 
do not bring the petitioner within proxnsions of either clause (a) or clause (b) of this 
section— Rcs/m Kavitaj. 22 C.WN 163. 27 C.LJ. 382. A.I.R. 1918 Cal. 887, 41 I.C. 
649, 18 Cr.LJ. 825 The petitioners were all proceeding together towards a place 
along a railw’ay line The Sub-Inspector questioned them and some of them gave 
an account of where they were going, and for what reason, which was in some particulars 
demonstrated to be false, whereupon the story changed. They were then all asked 
their names and what village they came from, to which they replied with correct 
information. Three of them gave a confused and shifting explanation of where they 
were going and others gave replies of an extremely improbable and suspicious nature 
One of them had a bottle of kerosene oil, a piece of bamboo and some rags, and the 
explanation regarding these was said to be shifty, and in certain respects demonstrated 
to be false Held, following Rfshu Air«rfro;'’s cast, that the petitioners could not be 
bound down under this section — Cobra Dadia, A.I R. 1929 Cal. 729, 50 CLJ. 181, 
1929 CrC. 365, 31 Cr.LJ. 408, Ind. Rol 1930 Cal. 231, 122 IC. 295| Shetkh Piru, 
26 Cr.LJ. 812, 86 IC 666. 41 CLJ. 142. A I.R 1925 Cal. 616 It is an entire mistake 
to read cbusc (1) of this section as applying to any person who takes steps to conceal 
himself, in the sense of concealing his presence in the way in which a criminal conceals 
his prc«encc when he goes in the dark or by a deserted road, or by some other secret 
means to commit a crime in his own neighbourhood— Cagan Chandra, A I.R. 1929 
Cal. 775, 123 I.C. 747, 31 Cr.LJ. 569. Ind Rul 1930 Cal 379. 1929 Cr.C. 519, 34 
CWN. 191, 57 Cal. 919, following Emp v Dhairon, 97 I C 428, 26 AL.J 91, A.I.R. 
1927 All. 50. 49 All. 210, 27 Cr.LJ. 1116. See also Aaf/w, 17 A L J 891 20 CrLJ 572 
52 I.C 60 .... 

In Emp V. Phiiehai. A.I.R. 1929 All 33, 26 A.LJ. 1257, 50 All. 909, 113 IC 
417. 30 CrL.J 145. the Full Bench of the Alhhabad High Court did not accept the 
n.srn)w construction placed on this section In the ca«es of Prshii Kabitaj and Shtikh 
Pvu. and m*cjTulcd the cases of Emp. v. Bkahon. 49 All. 240. AIR. 1927 AH. 

50. 97 I.C 428 and Emp. v. Himayalullah. 49 AH. 811, AIR. 1927 All. 592, IW ic! 
503 In SupcriTtlendml and Rfmcmbranerr of Lrtal Again, tiintat v. Iiobali 39 
CrL.J, 617. 175 1C 722, A.I.R. 1938 CaL 409. II.R. (1938) 2 Cal 221 42 CWN 
588. II RC 1. Patterson, J.. was inclined to agree with the view expressed by the 
ma;on!y of the Judges of the Allahabad Full Bench but Jack, J., preferred the siew 
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adopted by Boys, J., in that case that persons arrested under sec. 55, Cr. P. Code did not 
necessarily come under sec 109 (a) but might come under the provisions of sec 
109 (b) and in interpreting sec. 109 (a), the ordinary meaning of the words should 
be followed. Jack, J, also held that sec 109 (a) referred to continuous concealment 
and not to an isolated act of concealment by a person taking precautions to conceal 
his presence within the jurisdiction of the Magistrate. In order to attract the 
provisions of clause (a) of this section it is necessary to show that the person concerned 
was concealing his own presence for the purpose of committing the offence — in other 
words, that the act which was to help him to commit the offence was the concealment 
of his own presence or identity and not the impersonation of another. IVTiere, 
therefore, the applicant who was the son of a blind beggar, represented to a Raja that 
he was a Maharaj-Kumar of another place, having influence to help the Raja to 
make a rich marriage and to arrange for loans at low rates of interest, the provisions 
of clause (a) of this section did not cover the case — Kanskt Nalh, 35 CrL.J. 442, 147 
IC. 368, 1933 ALJ 1061. AIR 1934 All 45, 56 All 313 

The Patna High Court, however, is of opinion that in order to bring a case under 
this section it need not be proved that the accused has followed a conltnuous course 
of conduct in taking precautions to conceal his presence — Rambtrieh, 27 CrLJ. 1128, 
97 I.C 648, 6 Pat 177, 8 PLT. 95. AJ.R. 1926 Pat 569, Sukhan, 31 CrLJ, 1125. 
126 I.C 855. 12 P.L.T. 223, A.I.R 1930 Pat 497. 1930 CrC 925, Ind Rul 1930 Pat. 
646i Emp V. Btsht Salma, 36 CrLJ 846, 15$ IC 729, A I R 1935 Pat. 69, 1935 
CrC. 139, 15 PL.T. 836. 

The Oudh Chief Court has taken the same view Thomas, J., observed. "In my 
opinion, it is not necessary, in order to bnng a person within the operation of sec. 109, 
cl (a) of the Code of Criminal Procedure, to show that he has followed a continuous 
course of conduct in taking precautions to conceal his presence I think that the word- 
ing and intention of sec 109 of the Code of Criminal Procedure are very plain, other- 
wise it would be impossible to take action against any person, however bad his character 
or intention to commit an offence may be. if his attempt at concealment were confined 
to a solitary instance" — Mantck. 35 CrLJ 1272. 151 1C 286, 11 OWN. 935, AI.R. 
1934 Oudh 367. 

The Nagpur High Court is inclined to the view that there may be concealment 
even if residence within the local limits is well-known and that no definite rule about 
continuity of concealment should be laid down, it being a question of fact in each 
case— Cawipffri v Emp. 39 CrLJ 807. 11 RN 708. 176 IC 820, A.I R 1938 Nag. 
465 The accused was walking along the road and. obsemng the railway watchman 
on the alert, he stood still and waited until his attention should be diverted before 
proceeding on his \.ay. He did not hide behind anything but stood there apparently 
in the hope that he might be irustaken for an inanimate object or part of a building 
if the watchman happened to turn his eyes on him There was no concealment 
whatever, merely immovility and a hope that the watchman’s attention would not be 
attracted In any circumstances this cannot be considered as concealing his presence 
within the meaning of cl (a) of this section— .Htcsonsh v Emp, 39 CrLJ 747 (749) 
ILR 1938 Nag 597, 176 IC 465. 11 RN S4. A 1 R 1938 Na? 303. 

Simply avoiding the police by a bad character or taking an unfrequented route 
IS by il«cU no ground for taking action under this section It may be that in some 
cases simply not giving an explanation may not be enough, for instance, an apparently 
respectable person returning from the house of his mistress very late at night, is using 
unfrequented streets and avoiding being seen He cannot come under this section. 
But, if a man be found by the pobce with implements of house-breaking lurki.-g rear 
the house of a wealthy man, thereby' indicating that he is about to commit burglary 
there and when challenged by the police he admits the object of his being there, aaion 
can be taken against him under this seakm — Emp v Sshcra. 35 CrLJ. 846, 
155 1 C. 729. A I.R. 1935 Pat 69, 1935 CrC 139. 15 P.LT 836. ^\■here the petitioner.’ 
who lived twenty or thirty miles from the place of occurrence, was found hiirg in the 



218 


THE CODE OF CRIRIINAL PROCEDURE 


(Chap. VIII. 


malkia on a night, still within the jurisdiction of the same Sub-divisional Magistrate 
but manifestly taking precautions to conceal the fact that he was still within his juris- 
diction by hiding in the matkia, awiding the use of a light and by running away as 
soon as the police came up to the place, he came within the purview of this section — 
Sukhan. 31 Cr.LJ. 1125, 126 IC 855, 12 PXT. 223, A.I.R. 1930 Pat. 646. 

UTiere a petitioner was seen coming out of a su^ar-cane field at 10 P.M. by two 
persons who challenged him and he tried to run away but was caught by them at a place 
near his village, he could not be bound over under this section — Enip._ v. BishambhaT, 
29 Cr.LJ. 864, 111 I.C. 448, 26 A.LJ 896, A.I.R. 1928 All. 476 fF.B ). 

The concealment referred to must be with a view to committing some offence. 
Therefore, a person cannot be called upon to furnish security' under this section in 
respect of an alleged temporary concealment in his father’s house merely to avoid 
obser\’ation of police (owing to a warrant being issued against him) unconnected with 
any intent to commit an offence or with any previous concealment outside the Magis- 
trate’s jurisdiction — Salts Chandra, 39 CaL 456 An old offender attempting, on seeing 
a constable, to conceal himself to avoid obser\’ation, does not bring himself within the 
mischief of sec 109 — Sheikh Piru, 41 C.LJ. 142, 26 Cr.L.J. 842; Rambhich, 6 Pat. 
177, 8 PLT. 95, 27 CrL.J 1128 An attempt to avoid a police patrol does not bring 
a person within the ambit of this section — Candoo. 27 Cr.LJ. 573, 93 IC. 141, A.I.R. 
1926 Lah. 368 This clause is one which must be used with discretion; and the mere 
fact that a person was found talking at night with some persons of bad character, is 
no evidence that he was taking precautions to conceal his presence There must be 
some definite attempt at concealment by taking precautions with that object in wew, 
whether it be by disguise or otherwise indicating a desire to hide the fact that the 
person is present within the local limits of the Magistrate’s jurisdiction— Ram Bhiek. 
6 Pat 177, 8 P.LT. 95, 27 Cr.L.J. 1128 

A person who gives a false name and delivers letters secretly containing incitement 
to commit crimes or demanding money for the means of committing crimes, comes within 
the provisions of clause (a) — Preo Nath. IS Cr.LJ. 255 (Cal), 23 I.C 207. But 
where a person on being asked by the police gives a false name and then corrects it, 
and there is nothing else to show that he was taking precautions to conceal his presence, 
an action under this section is not justified— SAeo Prosad. 21 AL.J. 847, 25 Cr.LJ. 950, 
81 I C. 598. 

248. Want of ostensible means of subsistence: — Merc proof of want of 
ostensible means of subsistence is not of itself a suflkient reason for paiaing an order 
lor furnishing secunty. A Magistrate is bound to consider whether the order is really 
neccssarj' in order to secure good beharicnir, which is a matter for the Magistrate's 
judicial discretion, and he ought not to send people to jail simply because the opinions 
of Police witnesses are unfasuurablc to them — Kola, Ratanlal 723 ( 724). 

A proceeding against a man because he has no ostensible means of subsistence 
is a totally different proceeding from one for being by habit a thief— Aga Ba Hein 
A.I.R. 1937 Rang. 514. 

A joung man, out of emploj'ment. sta>-ing in the house of his father who is a man 
of substance and able if neccssarj' to support him. cannot be held to be without osten- 
sible means of subsistence within the meaning of this section Clause (b) is directed 
only against suspicious strangers lurking within the Magistrate’s jurisdiction. The 
allegation that the accused is connected with anarchist agitation and conspires for the 
purpose of committing dacoity and other crimes, can, by itself, constitute no ground 
for a proceeding under sec. 10^, but may properly form the basis of a proceeding under 
sec. 110, Cf P. Code — Satis Chandra, 39 CaL 456. 16 C.W.N. 499, 13 Cr.I-.J. 161, 15 
CJ^J 3^. 13 IC. 913; Abdul Rashid. 22 Cr.LJ. 749. 61 I.C 14r(Lah.). Merely to 
be penniless or out of work is not an offence. Many an honest man may find himself In 
either predicament, and in a countrj- where there are wotklcss people but no wotk houses, 
persons ought not to be esposed to proceedings under sec. 109 (b) merely because they 
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cannot give a satisfactory account of the manner in which they are eking out a precarious 
wistence— Pic/or. 43 C.LJ. 202, 53 Cal 345, 30 CW.N. 380. 27 CrLJ. 497. If a 
person is unable to prove the source of his hvelihood, he oughtinot to be ordered to 
execute a bond under sec, 109 unless there is reasonable ground for suspecting that he 
is sustaining himself by some dishonest means, for such an order can be made where 
'it IS necessary for keeping the peacC' or maintaining good behaviour ’ — Ibid The 
accused’s explanation that he catfle to Calcutta 2 months ago and that he worked as 
a cooly but had no fixed abode, is a satisfactory account of himself. If a cooly could 
not show any immediate work, it does not mean that he has no ostensible means of 
livelihood — Sheikh Ptru, 41 CLJ. 142, 26 CrL.J, 842. So also, the mere fact that 
a man is doing no work at present and xvas previously convicted for bad livelihood 
IPooran.S C.W.N 28; Sheikh Pirn. 41 CL.J. 142, 26 Cr.L.J 842) or the mere fact 
that he belongs to a wandering tribe {In re Yetukala, 2 Weir 53) or to a gang whidi 
frequented melas and carries on illegal games {Mahadeo, 6 A.L.J 253), or the mere fact 
that he is a gambler or opium-smoker (1 BurS.R. 246) or has no other means of 
subsistence except through play of ring game which is a game of skill and not an offence 
under the Gambling Act {Bat^oh, 40 Cal 702, 17 CW.N. 883, 20 I.C. 612, 14 CrLJ 
452) is not a sufficient ground for requiring him to give security 

249. Cannot give a satisfactory account of himself: — Clause (b) of 
this section applies not only to vagrants or vagabonds, but also covers suspected persons 
of any class who cannot give a satisfactory account of themselves — Narendta, 13 Cr.L.J 
239, 14 I C 431 (Cal ) A person who gives a false name or address {Abdur Rashid, 
22 CrLJ 749, 64 I C 141) or gives a false account or cannot give a satisfactory account 
of his association with persons who are dangerous political conspirators {Natenita, 
13 CrLJ. 239, 14 IC. 431) is included in this section. 

The words "cannot give a satisfactory account of himself’ do not mean failure to 
satisfy the Magistrate that he spends his time or at least his leisure hours in a satis* 
factory manner} and. therefore, the fact that a person (a muniapal peon), whose 
residence and occupation were well known, was said to prowl about at night m the 
company of scoundrels and was armed with a lathi and used the lathi, was not a 
sufficient ground for calling upon him to furnish security— Sfcori/ Ahmad, 8 ALJ 1097, 
12 CrLJ 536, 12 IC. 304 

The expression "cannot give a satisfactory account of himself' docs not include 
mere inability to account for one’s presence at a particular place at a particular time 
If a man proves that he is a resident of the neighbourhood, and is a man of substance, 
he must be said to be able to give a satisfactory account of himself, although he is not 
able to or docs not give any convinang explanation as to why on a particular dark 
night he was found prowling about in a lonely place — Phuchax. 50 All. 959, 30 Cr.LJ 
145 (149) (F.D ) "A satisfactory' account of himself’ does not neccssanly mean that 
he should gi\e his correct name and address or c\cn the object of his being present at 
night, but that he should satisfy the aulhonlies by explaining the suspicious areum- 
stances appearing against him— v Fisfti Safcor. 36 Cr L J 846 (850). 155 I C. 729, 
AIR. 1935 Pat. 69, 1935 Cr.C 139. 15 PL.T 836. 7 RP 611 Where a person is a 
man of position and a man of substance, the mere fact that he foolishly chose not to 
give his correct name and very foolishly tned to run away from the police at the time 
he was arrested, and declined to explain how he happened to be there, are really no 
reasons for holding that he could not pve a satisfactory explanation of himself or for 
saying that he is a man ol no oslenabW means of subsistence — Din }‘tehammad v 
Ernpi 37 Cr.I-J. 8SS. 164 IC. 1(5. 1936 OL.R. 426. 9 R.O 35. 1536 OWJS*. 752. 
A I R 1936 Oudh 383. 1936 CrC 979 

The whole object of the second part of chuse (b) of this section is to enable 
Magistrates to take amon against suspinous strangers lurking wnihm their jun«<i.ciion. 
The greatest criminal in the world is not liable to be questioned as to bus presence in 
his own home unless there is some speo6c outsUning charge against hira— Sc'ijJi 



218 


THE CODE OF CRIMINAL PROCEDURE 


IChap. VIII. 


mathia on a night, still within the jurisdiction of the same Sub-divisional Magistrate 
but manifestly taking precautions to conceal the fact that he was still within his juris- 
diction by hiding in the mathia. avoiding the use of a light and by running away as 
soon as the police came up to the place, he came within the pur^’iew of this section— 
Sukhan. 31 Cr.L.J. 1125, 126 I.C 855, 12 P.L.T. 223, A.I.R 1930 Pat. 6-16. 

^VTiere a petitioner was seen coming out of a su^ar-cane field at 10 P.M. by two 
persons who challenged him and he tried to run away but was caught by them at a place 
near his x-illage, he could not be bound over under this section— Emp. v. Bishambhar, 
29 Cr.L J. 864. Ill I.C. 448. 26 A.L.J 896. A.LR. 1928 All. 476 fF.B ). 

The concealment teferred to must be with a view to committing some offence. 
Therefore, a person cannot be called upon to furnish security ’under this section in 
respect of an alleged temporary’ concealment in his father’s house merely to avoid 
observation of police (owing to a warrant being issued against him) unconnected with 
any intent to commit an offence or with any previous concealment outside the Magis- 
trate’s jurisdiction— Satis Chandra, 39 CaL 456 An old offender attempting, on seeing 
a constable, to conceal himself to avoid observ’ation, does not bring himself within the 
mischief of sec ICB— Sheikh Piru, 4l CLJ 142, 26 Cr.LJ. 842s Rambirick. 6 Pat. 
177, 8 PLT. 95, 27 Cr.LJ. 1128 An attempt to avoid a police patrol does not bring 
a person within the ambit of this section — Candoo. 27 Cr.L.J. 573, 93 I C. 141, A I.R 
1926 Lah. 368 This clause is one which roust be used with discretion; and the mere 
fact that a person was found talking at night with some persons of bad character, Is 
no evidence that he was taking precautions to conceal his presence There must be 
some definite attempt at concealment by taking precautions with that object in view, 
whether it be by disguise or otherwise indicating a desire to hide the fact that the 
person is present within the local limits of the Magistrate’s jurisdinion— Ecm Birieh. 
6 Pat 177, 8 PL.T. 95, 27 Cr.LJ U28. 

A person who gives a false name and delivers letters secretly containing incitement 
to commit crimes or demanding money for the means of committing crimes, comes within 
the provisions of clause (a ) — Preo Nath. 15 Cr.L.J. 255 (Cal.), 23 I.C. 207. But 
where a person on being asked by the police gives a false name and then corrects it, 
and there is nothing else to show that he was taking precautions to conceal his presence, 
an action under this section is not justified— SAeo Piosad, 21 A.L J 847, 25 Cr.L.J. 950. 
81 I C. 598, 

248. Want of ostensible means of subsistence: — Merc proof of want of 
ostensible means of subsistence is not of itself a sufficient reason for passing an order 
for furnishing security. A Magistrate is bound to consider whether the order is really 
necessary m order to secure good behaviour, which is a matter for the Magistrate’s 
judicial disaclion, and he ought not to send people to jail simply because the opinions 
of Police witnesses are unfas-ourablc to them — Kota. Ratanlal 723 (724). 

A proceeding against a man because he has no ostensible means of subsistence 
is a totally different proceeding from one for being by habit a thief— A^ga Ba Hein, 
A.I.R. 1937 Rang. &44. 

A young man. out of cmploj-ment. staying in the house of his father who is a man 
of substance and able if neceisary to support him, cannot be held to be without osten- 
sible means of subsistence within the meaning of this section. Clause (b) is directed 
only against suspicious strangers lurking within the Magistrate's jurisdiction. 'The 
allegation that the accused is connected with anarchist agitation and conspires for the 
purpose of committing dacoily and other crimes, can. by it^lf, constitute no ground 
for a proceeding under sec 109, but may properly form the basis of a proceeding under 
sec. 110. Cr P. Code— Sa/i'j Chandra. 39 CaL 456. 16 C.WA' 499, 13 Cr.LJ, 161, 15 
Cl-J. 396, 13 IC 913; Abdul Rashid. 22 CriJ. 749. 6-t IC. 141 (Lah.), Merely to 
be penniless or out of work is not an offence. Many an honest man may find himself in 
either predicament, and in a country where there are workless people but no work houses, 
pcrvjns ought not to be oposed to proceedings under tcc. 109 (b) merely because they 
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cannot give a satisfactory account of the manner in which they are eking out a precarious 
existence-V'icfor. 43 C.LJ. 202, 53 CaL 345, 30 C.W.N. 380. 27 CrLJ. 497. If a 
person is unable to prove the source of his livelihood, he oughtinot to be ordered to 
execute a bond under sec. 109 unless there is reasonable ground for suspecting that he 
is sustaining himself by some dishonest means, for such an order can be made where 
‘it is necessary for keeping the peaces or maintaining good behaviour’— J&W. The 
accused's explanation that he carfle to Calcutta 2 months ago and that he worked as 
a cooly but had no fixed abode, is a satisfactory account of himself. If a cooly could 
not show any immediate work, it does not mean that he has no ostensible means of 
livelihood — Sheikh Ptru, 41 CL.J. 142, 26 CrXJ. 842. So also, the mere fact that 
a man is doing no work at present and was previously convicted for bad livelihood 
(PooTQn, 5 C.W.N. 28; Sheikh Phu. 41 C.LJ. 142, 26 CrLJ. 842) or the mere fact 
that he belongs to a wandering tribe (/« re Yejukala, 2 Weir 53) or to a gang which 
frequented melas and carnes on illegal games (Mahadeo, 6 AL J 253), or the mere fact 
that he is a gambler or opium-smoker (1 BurSR 246) or has no other means of 
subsistence except through play of ring game which is a game of skill and not an olTence 
under the Gambling Act (Ba«ToIi. 40 Cal 702, 17 CWJ^ 883, 20 I C 612, 14 CrLJ. 
452) is not a sufficient ground for requiring him to give security 

249. Cannot give a satisfactory account of himself: — Clause (b) of 
this section applies not only to vagrants or vagabonds, but also covers suspected persons 
of any class who cannot give a satisfactory account of themselves— fVorc«i/ra, 13 Cr.L J 
239, 14 I C 431 (Cal ) A person who gives a false name or address (Abdur Rashid, 
22 Cr.L J. 749, 64 I C 141) or gives a false account or cannot give a satisfactory account 
of hia association with persons who are dangerous political conspirators (f^arendra, 
13 Cr.L.J. 239, 14 IC. 431) is included m this section 

The words "cannot give a satisfactory account of himseU” do not mean failure to 
satisfy the Magistrate that he spends his time or at least his leisure hours in a satis- 
factory manneri and. therefore, the fact that a person (a municipal peon), whose 
residence and occupation were well known, was said to prowl about at night in the 
company of scoundrels and was armed with a lathi and used the lathi, was not a 
sufficient ground for calling upon him to furnish security— S/ian/ Ahmad. 8 ALJ. 1097, 
12 CrLJ 536, 12 IC 304 

The expression "cannot giv’C a satisfactory account of himself" docs not include 
mere inability to account for one’s presence at a particular place at a particular time. 
If a man proves that he is a resident of the neighbourhood, and is a man of substance, 
he must be said to be able to give a satisfactory account of himself, although he is not 
able to or does not give any convincing explanation as to why on a particular dark 
night he was found prowling about in a lonely place— PhucJioi. 50 All. 959, 30 Cr.LJ 
145 (149) (F.B). "A satisfactory account of himself* does not necessarily mean that 
he sliould give his correct name and address or even the object of his being present at 
night, but that he should satisfy the authorities by explaining the suspicious circum- 
stances appearing against ium—Emp. v. Bhhi Sahar. 36 Cr.LJ. 846 ( 850). 155 IC. 729, 
A.I.R. 1935 Pat. 69. 1935 Cr.C. 139, 15 P.LT, 836. 7 R.P 611. t\here a person is a 
man of position and a man of substance, the mere fact that he foolishly chose not to 
give his correct name and ver>’ foolishly tned to run away from the police at the' time 
he was arrested, and declined to explain how he happened to be there, are really no 
reasons for holding that he_ could not give a satisfactory explanation of himself or for 
saying that he is a man of no ostensible means of subsistence — Din Mohammad v. 
Emp^ 37 CrLJ. 888, IW IC. 105, 1936 OLR. 426, 9 RO. 36. 1936 OWN. 752. 
A I R. 1936 Oudh 383, 1936 Cr.C 979 

The whole object of the second part of clause (b) of this section is to enable 
Magistrates to take action against su^dous strangers lurking within their jurisdiction. 
The greatest CTiminal in the world is not liable to be questioned as to his presence in 
his own home unless there is some speafic outrtandmg charge against him— Solij*; 
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Chandra. 39 Cal. 456, 16 CWN. 499. 13 CrXJ. 161, 15 C.L.J. 396. 13 I.C. 913; Sheikh 
Pini, 26 Cr.LJ. &12. 86 I.C. 666, 41 CUT. 142. AI.R. 1925 Cal 616. 

INTiere it was proved that the accused were residents of another district where 
they had their houses, that they had money with them, that they were dealers in 
cattla and that they had money in deposit with bankers, it could not be said that 
they had not been able to give a satisfactory'’ account of themselves. And the mere 
fact that they were camping in an open ground in a city while on their way home, would 
not justify the Magistrate in passing an order under this section— Ncnto, 18 A.L.J. 321, 
21 Cr.L.J 366, 55 I.C 734. 

The word 'satisfactory' means satisfactory in accordance with the known facts 
that are consistent with the surrounding circumstances. ^VTiere an accused was a 
man known to the police, the mere fact that a jemmy, a bunch of keys, -a box of 
matches and a stock of lac were found near him, or that he was scantily dressed, did 
not show that he failed to give a satisfactory account of his presence at a particular 
locality at a precise time — HimayaluQah, 49 All. 844, 25 A.L.J. 679, 28 Cr.LJ. 567 
(568) . The expressions, "who lias no ostensible means of subsistence” and "who 
can not give a satisfactory’ account of himself” are widely difTerent from each other. 
In practice, they are very often taken as meaning one and the same thing and 
this leads to a misapplication of the provision of the section. The latter expression 
does not mean that the person should satisfy the Magistrate how he spends his 
time, but it means that he has to satisfactorily account for his presence within the 
limits of the Magistrate's junsdictioiu It means that if a person is present within 
such limits or is present at a place within such limits to which place he does not 
belong, and there are circumstances justifying a suspicion that he Is there not for 
an innocent purpose, he has got to explain his presence — Sheikh Piru. 26 Cr.LJ. 
842, 86 IC. 666, 41 C.LJ. 142, AIR. 1923 Cal. 616 The prosecution must satisfy 
the Magistrate that the accused is suspected to be living dishonestly because of his 
failure to give a satisfactory explanation when called upon to account for his presence 
in the place where he is found, eg. if he fails to account for being discovered In 
the company of persons living a dishonest or criminal life, or detected in some place 
where he has no legal right to be. But the poor and the outcast and the old ofTcnders 
must somewhere move and ha\c their being, and a person who was passing the 
time to a'l outward appearances innocently and in a manner void of suspicion, could 
not be brought within the ambit of see. 109 merely because he was unable to prove 
that he was working for his living— I'iftor. 53 Cal 345, 30 CWN. 380, 27 Cr.L.J. 
497, A I.R. 1926 Cal. 618, 43 CL J. 202. OT I.C. 961. 


^NTien a man is called on to give a satisfactory account of himself, the implication 
necessarily follows that it is not a general account of himself but an account of himself 
ir relation to the circumstances in which he is called on to guc such account. Under 
sec' 55, Cr. P Code an ofiicer in charge of a police station is empowered to arrest 
or cause to be arrested intn aUa any one who cannot give a satisfactory account of 
himself, and the satisfactory account which is to be given cannot, at the moment when 
an arrest is impending, be considered to have reference to anjlhing except the 
rircumstanccs in which he is about to be apprehended The wording of sec. 109 
Cr. P. Cede is not otherwise, and it cannot be apprehended that a person can be 
considered to have given a satisfactory account of himself if, being found with unmis- 
takable burgling instruments in his possession, in the middle of the night, he says that 
he is a respected house-holder, following an honourable profession in the day time 
still le<s can he be said to hasc given a satisfactory account of himself when, on being 
accosted, he flings away a bundle of house-breaking implements and runs to his own 
house by n desious route, and. when forced to open his door to the police, denies that 
he had Mt his houv that night— Aftei<nia/i v. Emp 39 CrLJ 747 (731) 1"6 IC. 
463. AIR. 19M Nag 393. 11 R.N. 51. lUR. IfOflNag. 597. ' 

At about 10 TM . when two ladies were engaged in cleansing utensils at the ghat 
cf ih.eir tank some one directed a tortWight on them from the eastern bank of the 
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tank. The ladies thereupon retired to ihcir house and informed the inmates ^^ho at 
once ran to the place wiUi lights. Finding no one there, they proceeded towards a 
deserted hut in an orchard near the tank and, after a chase, arrested the opposite 
party who ran out of the hut as they approaclicd. ANTien questioned he said that he 
was going from N to M and, immediately after correcting himself, said that he was 
going from M to N and had entered the hut to take rest. He further admitted that 
he had come there with two other persons for the purpose of committing theft and 
that his two companions had gone away to select a house for the purpose, leaving 
film in the hut. He denied that he had any torch with him but admitted that his 
companions directed a torchlight from the eastern bank of the tank. When the hut 
Was searched, a Sind-cufttr and a gunny bag were found there In view of these 
admissions and in \-iew of the finding of a Sind-eutter and the circumstances in which 
he was arrested, he must be held to have failed to give a satisfactory account of 
himsMf and therefore he has rendered himself liable to be called upon under sec 109 (b), 
Cr. P. Code to execute a bond for good behaviour Surely, where a man is arrested 
m extremely suspicious circumstances, and fails to give any reasonable explanation as 
to how he came to he in that position, he cannot be said to have given a satisfactory 
account of himself — Supejintcndenl and Remcmbiancer of Legal Afjatts, Bengal v. 
habali, 39 Cr.LJ 647, 175 I C 722. ILR. (1938) 2 Cal 221, 42 CW.N 588, 11 RC 
1. A I R 1938 Cal 409 

*With sureties’:— Compare this expression with the words "with or w'lthout 
sureties” in the preceding sections The requirement of surety m this section is obligatory 
not optional 

250. Evidence: Mere proof of want of ostensible means of livelihood is 

uot a sufRcient reason for passing an order under this section — Kala. Ratanlal 723 
(724). The Magistrate should take evidence as to the general character of the person 
charged with bad livelihood, and not convict him on the mere report of Uie Police 
officers— A/«m Sheikh. 5 WR 2, Kala. supra The fact that the aroused had previously 
been connected with a criminal conspiracy or might still be in correspondence with 
criminals, is not relevant under this section, though it might form the basis of a 
substantive proceeding under sec 110 — Sattsh Chandra. 39 Cal. 456. 

An order under this section passed more on suspicion than on ary good basis 
of fact must be set aside ^Vhere three respectable residents of Delhi came to Meerut 
by a night tram, and were found on the road between the station and the city 
near to a place where a burglar's jemmy was found, an order calling upon them 
to furnish secunty for good behaviour was illegal— G)i«/om Jiloni. 17 ALJ 432, 20 
CrLJ 401. 

Where a person was convicted for an offence under sec 411, I P C, he should 
not be proceeded against also under sec 109, Cr P C, in respect of the s.ime incidents 
where there is no other evidence against him — Lai, 29 CrLJ 1013 IP IC 467 
A.I R. 1928 Uh 928. 

250 A. Forfeiture of bond: — If the bond was forfeited on account of any 
act of the accused person within the penod for which the sureties had bound them- 
selves, they would be liable whether the proceedings were started against him before 
or after the expiry of the period— Fmp V. Bahadur Stngh. AIR 1932 All 58 193‘» 
Cr.C. no, 1932 AL.J 112. 33 CrLJ 281. 136 fC 373, 54 All '333- w’o/ o? 
Cr.L J. 32G (327) , 92 I C. 742, A 1 R. 1926 Sind 160. 20 S L.R 95 

Where a surety offered by a person for good beha\nour has once been accepted 
a Magistrate has no power subsequently to require fresh secunty merely because he 
is dissatisfied with the old security already accepted— Fmp v Bam Lai j CWV 
394 

A breach of the bond is committed when the accused commits or attempts to 
commit or abets any offence punishable with imprsonment The r-erc faa that he 
is again found in suspicious circumstances without any mea~s of hvelJiood or is unab'e 
to give a satisfactory* explanation of himself, which ma> jusufy a fre^h procecd-rj 
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against him under this section, would not result in the lorfeiture of the first bond; 
because that does not amount to the comiuisaon of or attempt to commit or abetment 
of an offence punishable with imprisomnenL At most it might be a preparation for 
the commission of an oRence, but short of an attempt — Emp. v. Bahadur Singh, 
AI.R. 1932 All. 58, 1932 Cr.C. 110, 1932 A.LJ. 112, 33 Cr.LJ. 281, 136 I.C. 373, 
51 All 335. 

2S0B. Appeal: — See see. 406. 

250C. Revision: — ^The question whether the circumstances are suspicious is 
mainly a question of fact, and if a Magistrate is satisfied that the circumstances in 
which a person who is brought before him under sec. 109, Cr. P. Code was found, 
are not suspicious and that there is no need for him to call upon that person to 
provide security, it is not the part of the High Court to reverse his order and to 
demand security a year later on the ground that the circumstances had been suspicious. 
Section 109, Cr. P Code is one of the preventive sections which are to be employed 
by Magistrate for the prevention of crimes, and it must be rarely, if ever, that a 
High Court will feel called upon to reverse an order of a Magistrate refusing to 
demand security when he is not entitled to do so by law, and then no doubt there 
is occasion for the High Court to interfere on the ground that the Magistrate has 
exceeded his power — Emp, v. Cyan Singh, A.IR. 1934 All. 24, 35 Cr.L.J. 446, 1933 
A.L.J. 1201, 147 I.C 433. The High Court would not go into the ments of a case 
unless there was something to show that there has been a material departure from the 
legal principles according to which the case ought to have been dealt with, or if it is 
asked to go into the facts, it will only do so if something is shown which particularly 
indicates that U is desirable to enter into those has— Emp v. Sundar, 35 Cr.L.J. 189, 
146 I C 831. 1933 A UJ. 272. 

Sec also paragraphs 276, 291 and 295A in this connection. 

110. Whenever a Presidency MaKistrate, District Magis- 
Sccurity lor good be- Sul)-divisional Magistrate or a Magis- 

haviour from habitual tratc of the first class specially cmjiowered 
oHcndera. . ,j,ig t,chalf by the Provincial Govcnintcut 

receives information that any person within the local limits of 
his jurisdiction — 

(n) is by haltit a roblrcr, house-breaker, thief or forger; 
or 

(h) is Ity habit a receiver of stolen projicrty knowing the 
same to have been stolen ; or 

(c) haliitually protects or harbours thieves or aids in the 
concealment or disposal of stolen jiroperty ; or 

(</) baliitually commits or attempts to commit, or abets 
the commission of, the offence of kidnaffing, 
ahdnclioi lischicf, or miv 

offence X// of Hie 

/"dm" P 489A, Scciion 

489B, Scclion 489C, or Section 4S9D of that Code; 
or 

(.•) baliitually commits, or attcmius to commit, or altcts 
the commission of, oircnccs involving a Itreacli of 
the pence; or 
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(/) is SO desperate and dangerous as to render his being 
at large without security hazardous to the com- 
munity, 

such Magistrate may, in manner hereinafter provided, 
require such person to show cause why he should not be ordered 
to execute a bond, with sureties, for his good behaviour for such 
period, not exceeding three years, as the Magistrate thinks fit 
to fix. 

Change: — ^This section has been amended by sec. 18 of the Cr. P C. Amendment 
Act (XVIII of 1923). 

The words “Provincial Government” have been substituted for the words “Local 
Government” by sec. 4 of the Government ol India (Adaptation of Indian Laws) Order, 
1937. 

251. Object and Scope of Section:— The object of this section is to 
afford protection to the public against a repetition of crimes in which the safety of 
property is menaced as well as the security of persons is jeopardised — Sawab, 2 All. 
835; Manindra. 46 Cal 215, AIR 1919 Cal 702. 46 IC 152, 19 Cr.LJ. 696, 28 C.LJ. 
25. 23 C.W.N. 193; Rajendra. 17 C.WN. 238. 14 CrLJ 5 

The object is to prevent crime, and not to obtain money for the Crown— Q -E v 
Rahim, 20 All 206; Seh|ram, 36 Cal. 562. 

Again, the object of this section is the prevention and not the punishment of 
offences, and with that object it authorises the Magistrate to talie good and sufficient 
security for good behaviour But it is solely for the purpose of securing Jutuu good 
behaviour that the section can be used Any attempt to use it for the purpose of 
punishing past cStncfs la wrong and not sanctioned by law— per Maepherson, J , m 
Vmbica, 1 CLR. 268 (27l)i In re Rata Valad. 10 Bom 174; fagot Singh, 2 LahLJ 
237. Therefore, where the accused have committed definite acts of extortion for 
which they are liable to be prosecuted under the I P Code, an order for furnishing 
security under this section should not be passed, because such order would seriously 
prejudice them m their trial for those offences— Anooitoe/, 27 Cal 781. But the 
Allahabad High Court holds that the mere fact that a man is alleged to have com- 
mitted a substantive offence {for which he ought to be punislied under the I P Code) 
is not an obstacle to the institution of proceedings under sec. 110 of the Criminal 
Procedure Code — Chandan, 52 All 448. 1930 ALJ 389, 31 CrLJ 627 (629), AIR 
1930 All 274, 1930 CrC 442, 12t I C 40; Sundar Lol. AIR 1933 All 676, 1933 ALJ 
777, 1933 CrC 1188, 146 IC. 900, 35 CrL.J 218 (overruling Ram Prasad. 23 ALJ. 
18, 26 CrLJ 746, 86 IC. 282, AIR. 1925 AH 250. and Ram Rup. 1929 ALJ 981, 
1929 CrC 449) Esndence going to show that a substantive offence has been committed 
or evidence which might possibly form the basis of a charge of substanti\ e offence, is not 
necessarily to be excluded from proceedings under eec 110, and can form the basis 
of an order for sccuniy—Budhan, 47 All 733. 23 ALJ 507, 26 CrLJ 1130, AIR. 
1925 All 691; followed in /a» Singh, 6 Luck 36. 31 CrLJ 1020 {1021); Lackman 
28 CrLJ. 515, 102 IC 211, AIR. 1927 All 473 

Moreoxer, this section is not intended to afford the police a means of keefwng a 
suspected person under detention until Uiej* are able to work out a case against him— 
raimat, 10 A.LJ 351, 13 Cr.LJ 827. 

Section 110, Cr. P Code is intended to deal xviih persons who cannot readily be 
brought under tlie ordinary law and who, for special reasons, cannot be conneted 
under the Penal Code in respect of the offences said to have been committed by them. 
There is nothing in the wording of sec 110 or of any other section of the Code that 
leads to the inference that sec. 110 can only be used where the parties are strangers 
to the locality in which the offences are committed. If the persons or the aas which 
they commit are such as to make it difficult to deal with them under the orirji^* 
proMsIons of law then see. 110 can be used— S^Aimug^am .-Ijcti*. 39 CrJJ. SSS 175 
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l.C. 417, A.IR. 1938 Mad. 482, 1938 93, 47 M.L.W. 196, (1938) 1 M.L.J. 

178, 10 R.M. 777. This section is obviously not intended for use against merely 
undisciplined people such as local bosses and faction leaders to clip their wings, to 
deplete their resources by an «pensive inquiry, to humble their pnde by treating 
them as criminal mad men, to advertise publicly their high-handed behaviour. To 
apply the section to such as these is undoubtedly to abuse it. Conviction by public 
opinion should only be permitted to take the place of conviction by a Court in rare 
and exceptional arcumstanccs, as for example, where the advent of a suspicious stranger 
in a village coincides with a scries of crimes and suspicion waxes so strong and is so 
well justified that it may fairly be allowed to take thtr place of proof and in such 
unusual circumstances the section sanctions an experimental use of the security sections 
But where a person has lived all his life in a locality and has never even been accused 
before a Court of law for any crime, far less convicted, there is absolutely no justification 
for any such experiment or for making any presumption that he is a criminal, not to 
say a habitual criminal — Rariiinflm Ptlfai. Al.R. 1938 Mad. 35 (37), 1937 MW.N. 
1055. 1937 M.Cr.C. 298, (1937) 2 M.LJ. 749, 46 M.L.W. 858, 39 Cr.LJ. 230, 172 
I C 866. 

Where the substance of the information received relates to disputes relating to 
land, a special provision of the Code, sec. 145, is applicable and that special provision 
excludes the general provision of sec. 110, Cr P. Code — Alisfitr Dost Muhammad, A.I.R. 
1939 Sind 261, 40 CrL.J 887. 164 l.C. 189, 12 RS. 91. 

252. Application of Section: — ^This section arms Uie Magistrate with a 
powerful means of scoaring the interest of the community from injury at the hands of 
hardened offenders of the most dangerous classes Therefore, the power given by 
this section should be exercixcd spanngly and with much discretion by the Magistrate 
and only in those cases where the evidence is very clear and precise— Po/eurfra, 17 
C.W.N. 238, 18 l.C 149. 16 C.LJ. 467. 14 CrLJ. 5? Jasal Sinth, 2 LahLJ 237{ 
Yathi, 1892 P.R. 5j nor, on the other hand, should its exercise be confined only to 
cases in which positive endence is forthcororng of the commission of offences— /n re 
Peddasiva Heddi, 3 Mad. 238. 

This section is preventive and not punitive. Its object is to protect society against 
persons who are so likely to commit oflenccs that it is not advisable to leave them at 
large unchecked It is undesirable to proceed under this section against a person who is 
ir^’ing to reform himself and to live an honest life — In re BiUa /ippoyyo, 10 M L.T. 333 
12Cr.I.J 328. 

Tlicsc preventive sections are not intended to be used to punish accused persons 
for ofTcnccs that have been committed, but to prc\-cnt them from committing offences 
which the^' arc by their nature cr habit likely to commit— /ajar f/ujsain AIR 1933 
All. 859. 1933 ALJ. 8S3. 1933 Cr.C 1531, 147 l.C 531 


Mnrwncr, Magistrates should be cautious in making sure that the proxnsions 
intended for securing the peace of the commumty are not utilized for taking pri\-atc 
vengeance under the wgis of a Crown prosecution— A'ah Prasanna, 38 Cal 156, 15 
CW.N. 360. 12 CrLJ. 16t. It is to be feared that this section is often resorted 
to by the .Magistrates for the purpose of ensuring the punishment of the persons 
sust>fetrd but not ptottd to have committed offences «uch as theft, etc., and it is 
notorious that accusations of bad livelihood are constantly made with the object 
of blackening an cnemj's character, and satisfjing feelings of spite and hatred. 
So it is incumbent on the Nfagistrales to sec that this section is not resorted to 
unnecessarily and to annoy indjviduals-5«itAo. 189a p.i?. 4. 7^5 Courts must not 
nuke use 0! this section in order lo «ecurc a punishment of persons against whom a 
«ub«tanti\c charge has broken down— /?a;a ^cm. 23 OC. 371, 23 Cr.UJ. 273* Dhatual 
21 OC. 3l», 23 Cf.lJ. 123; Joi Sinth, 6 Luck. 36, 31 Cr.I.J. ID^O J2^5 

IC SOI, Sfciam Ul. 6 AUJ. 4S7. 9 CrIJ. 528, Uckman. 28 CrLj" 551 Ifr*’ IC 
211. AIR. 1027 All 473i Phatal PtasaJ, 72 IC. 1031. 26 OC. 317 JO OI / 23'* 
A in. imi O.dh 33. An order uniicr mUm 110 slionld not be 'made ajai'nit "a 
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person immediately after he has been acquitted of an offence, unless a very strong 
case is made out against him — AbduHa, 26 PLR 789, 27 CrLJ. 190, AIR. 1926 
Lah 190, 91 I C. 1006, 2 Lah Cas 184 IVhen proceedings have been taken under 
this section aga nst a man soon after a discharge or acquittal from a charge of an 
offence of which he \vas suspected, it is always necessary to make it clear that the 
proceedings have not been taken as a means of pumping in an indirect way a man 
whom the police suspected to be guilty — Shiam Lot, supra The evidence which was 
regarded as unreliable and insufficient to convict a person on the charge of dacoity, 
should not be treated as reliable evidence to show that such person is a dangerous 
and desperate character who ought to be called upon to furnish security for good 
behaviour— Parfio/i, 35 Cr.LJ. 952 (955), U9 IC, 408, 6 RC. 593, AIR 1934 Cal 
482, 1934 Cr C. 690, 61 Cal 588 See also Kismoi Aharda. 11 C.W N. 129, 4 Cr.L. J. 
464; Alep, 11 C.W.N. 413. 5 CrLJ. 191; Jhandu, 25 CrLJ 45. 75 IC. 733, A.I.R. 
1924 All 1420; Sital Dm. 25 CrLJ. 366, 77 I.C. 302, AIR 1925 Oudh 49; Gulab 
Chand, 17 CrL.J 184, 33 I.C. 824; Contra 32 All. 55. 

The salutory provisions of this section were enacted by the Legislature with the 
purpose of protecting society from habitual offenders; they were unquestionably never 
intended to be applied to coerce landlords, however recalcitrant they might be, to 
adopt methods of management of tlicir estate, the efficacy of which, very indiscreetly 
perhaps, they might not appreciate, though pressed upon them with the best of 
inlcnlions-Rfl;endra. 17 C.W.N. 238 (269), 18 1C 149, 16 CLJ. 467, 14 Cr.L.J. 5. 
Some tenants, who became refractory, submitted a memorial to His Excellency the 
Governor of Bengal, against their Zamindar. The memorial was sent down to the 
Collector (or disposal On being asked by him the Sub-divisional Magistrate reported 
in detail after examining a large number of witnesses. The substance of his report 
was that out of six definite allegations made m the memorial four were not establi^ed. 
The remaining two he believed to be true against the Zamindat’s serx-ants but held 
that the Zamindar's responsibility for these acts had not been established. On receipt 
0 ^ the report the District Magistrate drew up proceedings under sections 107 and 110, 
Cr. P. Code against the Zamindar, Reading the two together the High Court found 
it impossible to hold that they furnish any material sufficient to justify proceedings 
cither under sec, 107 or under see. 110, Cr. P. Code—Nalor, 28 CW.N. 23, 76 IC. 
429, 38 C.L.J. 198, AI.R. 1921 Cal 114, 25 Cr.LJ. 189. General and vague allegations 
of supposed oppres^ons by a Zamindar spread oxer a number of jears in which there 
is not a single individual named who is said to haxx; been oppressed nor the place 
nor the date where and when these incidents took place, cannot Justify the drawing 
up of proceedings against him at the instance ol his tenants who complain of such 
oppressions — Narendra Nath Jha, 39 CrLJ. 811 (813), 1938 P.W.N. 588, 19 P.L.T. 
512. 176 I.C. 819. 4 13.R. 767, 11 R P. 116, A I R. 1938 Pat 533. 

This section has boon made applicable to Burma Habitual Offenders Restriction 
Act by section 4 ol that Act. and section 3 of that Act permits an order of restriction • 
to be passed in any case in which security can be required under sec. 110 of this Code 
—San Dun. 2 Rang. 641 (642), A.I.R. 1925 Rang. 112. 

An order under this section cannot be used to bring an offender within the ambit 
of see. 75, I. P. Code— /nmo, A.IR 1934 Sind 193, 28 S.LR. 199. 

253. Sections 108 and 110; — The mere fart that section 108 may hax-e been 
applicable docs not necessonly make sec 110 inapplicable— .Monim/rff. 46 Cal. 215 (234), 

23 CW.N 193, 28 CLJ. 25. 19 CrL-J. 96. 46 IC 152. A.I R. 1919 CaL 702. 

254. Sections 109 and 110: — The txro sections ox-erlap each other. Thc>' 
must be carefully worked and great care should be taken not to abuse them. The 
proceedings lak-en must clearly speafy whether the accusation which the accused is to 
meet is one under sec. 109 or under sec lid— ,Uad. ref. Man^ p. 89. Therefore, where 
the prelimmarj' order passed by the Magistrate under see 112 was not clear in that 
the accused did not know whether the accusation he had to meet, was under 

or 110, the order was set aside — /wot CkonJra, H CaL 13. .An order under 

CR.-I5 
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IC. 417, A.IR. 1938 Mad 482, 1938 M.W.N. 93, 47 M.L.W. 196, (1938) 1 M.LJ. 
178, 10 RM. 777. This section is obvioudy not intended for use against merely 
undisciplined people such as local bosses and faction leaders to clip their wings, to 
deplete their resources by an expenave inquiry, to humble their pride by treating 
them as criminal mad men, to advertise publicly their high-handed behaviour. To 
apply the section to such as these is undoubtedly to abuse it. Conviction by public 
opinion should only be permitted to take the place ol conviction by a Court in rare 
and exceptional circumstances, as for example, where the advent of a suspicious stranger 
in a village coincides with a series of crimes and suspicion waxes so strong and is so 
well justified that it may fairly be allowed to take thr" place of proof and in such 
unusual circumstances the section sanctions an experimental use of the security sections. 
But where a person has lived all his life in a locality and has never- even been accused 
before a Court of law for any cnme, far less convicted, there is absolutely no justification 
for any such experiment or for making any presumption that he is a criminal, not to 
say a habitual criminal — Rathinam Ptllai, AIR 1938 Mad. 35 (37), 1937 M.W.N. 
1085, 1937 MCrC 298, (1937) 2 M.LJ. 749, 46 ML.W. 858, 39 CrLJ. 230. 172 
IC 866. 

Where the substance of the information received relates to disputes relating to 
land, a special provision of the Code, sec 145, is applicable and that special provision 
excludes the general provirion of sec. 110, Cr P Code — Alisher Dost Muhammad, A I.R. 
1939 Sind 261, 40 CrL.J. 887, 184 I.C 189, 12 RS 94 

252. Application of Section: — This section arms the Magistrate with a 
powerful means of securing the interest of the community from injury at the hands of 
hardened offenders of the most dangerous classes Therefore, the power given by 
this section should be exercised spanngly and with much discretion by the Magistrate 
and only m those cases where the evidence is very clear and precise — Rajendra, 17 
CWN 238, 18 IC. 149, 16 C.LJ 467, 14 CrLJ. 5$ Jasal Stngh, 2 LahLJ. 237j 
Yaghi, 1892 P.R. 5j nor, on the other hand, should its exercise be confined only to 
cases in which positive evidence is forthcoming of the commisrion of offences— 7« re 
Peddasiva Reddi, 3 Mad 238 

This section is preventive and not punitive Its object is to protect society against 
persons who are so likely to commit offences that it is not advisable to leave them at 
large unchecked It is undesirable to proceed under this section agamst-a person who is 
trying to reform himself and to live an honest life — te Billa Appayya, 10 M.L T. 333, 
12 CrLJ 328. 

These preventive sections are not intended to be used to punish accused persons 
for offences that have been committed, but to prevent them from committing offences 
which they are by their nature or habit likely to commit — Jafar Hussain AIR 1933 
All 859, 1933 ALJ. 883, 1933 Cr.C 1534, 147 IC 551. 


Moreover. Magistrates should be cautious in making sure that the provisions 
intended for securing the peace of the community are not utilized for taking private 
vengeance under the legis of a Crown prosecution— /fcfi Prasanna, 38 Cal. 156 15 
C.W.N 366. 12 CrLJ 164. It is to be feared that this section is often resorted 
to by the Magistrates for the purpose of ensunng the punishment of the persons 
suspected but not proved to have committed offences such as theft, etc, and it is 
notorious that accusations of bad livelihood are constantly made with 'the object 
of blackening an enemy’s character, and satisfying feelings of spite and hatred 
So it is incumbent on the Magistrates to see that this section is not resorted to 
unnecessarily and to annoy individuals— iggg p r 4 The Courts must not 
make use of this section in order to secure a punishment of persons against whom a 
substantive charge has broken dovm—Raja Ram, 23 OC 371 22 CrL T 273* Rh ownt 
24 OC 317, 23 CrL.J. 123; /<rf Singh. 6 Luck. 36, 31 Cr.Lj'l020 f 1021) 126 
IC 501; Sham Lai, 6 AL.J. 487. .9 CrXJ 528; Lachman. 28 CrX I 551 10^ IP 
211, A.I.R. 1927 All 473; Bhagat Prasad. 72 iQ 1031, 26 OC 317 10 OLt" 232 
A.IR, 1924 Oudh 33 An ordnr under section 110 should not be made against a 
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(647), 22 Cr.L.J 228 Undoubtedly a prudent Magistrate might not consider infor- 
mation suffiaent to cause him to take action under the preventive sections, unless it 
gave substantial details aga nst the person in question; but there is nothing in the 
section laying down any quantum of mformation as a necessary condition for the 
Magistrate to take action — Ram Ghulam, 28 Cr.LJ. 744 (746), 103 I C. 792, 2 Luck 
157, AIR 1927 Oudh 306. 

Source of informal^n ' — The language of this section does not place any limit as 
to the nature of the information or as to the source from which it may be derived— 
Mithu, 27 All 172 (173). 

The Magistrate may initiate proceedings on information from any source; the 
statute does not impose any restriction as to the quarter from which the information 
may be derived — Rajendra, infra The Magistrate is not bound to reveal the source 
of the information to the person concerned, for the information is not any evidence 
against the accused; moreover, if a Magistrate is to set out before the accused the 
names of the persons from whom he receives information and the nature of the 
information given, very few self-respecting persons would dream of placing any 
information at the disposal of the Magistrate — Mtlhu, 27 All 172 (173); Rajendra, 17 
C.WN. 238, 16 C.L.J. 467, 18 I C 149, 14 CrL J 5 

The words "receives mformation” m this section include information, however 
obtained The law does not limit the method in which the Magistrate who is 
empowered by the Local Government, is to receive the information He may receive 
the information through some other Magistrate Therefore, where the police made a 
report to the senior Deputy Magistrate that certam persons were in the habit of 
committing mischief, extortion, and other offences, and that Magistrate forwarded 
the report to another Magistrate of the first class, held that the latter had jurisdiction 
to institute a proceeding under this section on that report— Hiranand, 1 Pat 621, 
AIR. 1922 Pal 586, 24 CrL J 31, 71 1C 79 

As to what is Of is not credible information, see Notes under see 107 
The information to be required by a Magistrate may be to some extent of a 
hearsay and general description, but when the party to whom the order is directed 
appears in Court m obedience to such order, the inquiry must be conducted on the 
lines laid down in section 117 — Babua, 6 All 132 

Conversations out of Court with persons, however, respectable, are not legal or 
proper materials upon which to adopt proceedings under this section — Babua. 6 All. 
132. It IS incumbent on Magistrates to exercise the greatest caution and impartialit}, 
and to be careful not to be influenced by outside gossip and \ague rumours— Sat Aa, 
189S PR 4 

Magistartcs are not competent to base their orders on their local and persona/ 
knoulcdse of the accused and witnesses— /t/iwwrfrfm. 29 Cal 392; ll'c/i Md . 25 Cr.LJ 
803, AIR. 1925 Lah 166. No doubt a Magistrate is compelled in the performance 
of his duties to make pm-ate inquines as to the character of his neighbourhood and as 
to the person reputed to be of bad character and likely to cause trouble These mqumes 
are necessary to an executive oflicer having to inform him«elf of the nature of the 
population committed to his charge, but where it is shown that the Magistrate has 
allowed the actual information obtained in such inquiries against certain indisnduals 
brought before him by process of law, his order wtrild be quashed as being \iiiated by 
the admission of such information — Ashiq A/i. 21 A LJ 513, 24 Cr L J 593. A.I R. 1923 
All 596 The proper procedure, where it is important to utilize the personal knowledge 
of a Magistrate, is for the case to be tned by another Magi-irate, and for the former 
Magistrate to give evidence as a witness — Altmuddm. 29 Cal. 392, Xurdin. 1903 P.R. 27, 

1 Cr LJ. 99 

A local inquiry is most appropriate before instituting proceedings under see. 110. 
but once the accused are before the Court, the case rrust be derided on the esndence 
alone, and not on the basis of the local inquiry. But it is not illecal for a Magistrate 
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to use his inquiry to confirm the result at whldi he has arrived on a consideration 
of the evidence — Ram Pargaf, 12 OL J. 341, 2 OW.N. 350, 26 CrL J. 1149. 

But although the private information possessed by a Magistrate concerning the 
accused person cannot be used as evidence m the case, yet such information is a form 
of check which the tnal Court may legitimately use in order to test the nature of the 
evidence with which it has to deal, and negative, for example, a suggestion that the 
police investigation has been unfair — Datbari Singh, 45 All 749 (751). 

258. “Within the Magistrate*^ jurisdiction”: — A Magistrate cannot 
take action under this section against a person who is outside the local limits of 
his jurisdiction — Satindia, 48 C.LJ. 143, 29 Cr.LJ. 842 (843); Sonatdi, 35 C.W.N. 
255 (256), 129 I.C 688, 52 C.LJ. 415. AIR. 1931 Cal. 65, 1931 Cr.C. 64, where it 
was also held that it was incumbent upon the persons proceeded against to show 
that they were not within the junsdiction of the Magistrate; and it is not contem- 
plated by this section that he can issue a w-arrant, so as to pursue the person con- 
cerned into another jurisdiction — Ketaboi, 27 Cal. 993 (995); nor is it contemplated 
that the Police should he at liberty to bring persons from distant places {eg, from 
a different district or a different province) outside the Magistrate’s jurisdiction to 
a place within the local limits of his jurisdiction, and then to ask the Magistrate to 
exercise his jurisdiction in respect of offences committed elsewhere. The jurisdiction 
given by this section is in terms confined to persons within the' limits of the 
Magistrate’s j’urisdiction, and certainly cannot have been meant to extend to persons 
who are within those limits merely because they have been brought there in police 
custody— A/uf/i, 1883 P.R 43; Ketaboi, supra; Krithna']t, 23 Bom 32 (35). But if 
a person has been arrested outside the junsdirtion for an offence committed within 
the jurisdiction, and the charge of substantive offence fails, the person can be proceeded 
against under this section — Manindra, 46 Cal 215 ( 235), A.l.R. 1919 Cal. 702, 46 I.C. 
152, 19 CrL.J. 696. 28 C.L.J. 25, 23 C.WJ4 193. 

But it is not necessary that the person should have a permanent residence within 
the local limits of the Magistrate’s jurisdiction. Therefore, persons who ordmanly 
did not reside within the Magistrate’s junsdiction, but resided within his jurisdiction 
at the time of taking action could be proceeded against by the Magistrate under this 
section—//! re Kora Rangan, 36 Mad 98, 17 1 C 413, 23 MLJ. 535, 13 CrL.J. 781; 
Lakht Nara'in, 23 C.WN. 100; Bhola. 23 CrLJ 86, 20 ALJ. 49; In re Ramfibhai, 
14 BomLR. 889, 17 I C. 540. 13 CrL.J. 706; Ghulam Kadh, 20 S.LR. 310. 27 Cr.LJ 
1261, A.I.R. 1927 Smd 59 The words “within .. jurisdiction” do not mean ‘re- 
siding within the jurisdiction’, but only mean literally and physically present within 
the territorial limits of the Magistrate's junsdiction at the date of the proceedings— 
Sonardi, 35 C.WN. 255 (256), 32 CrXJ. 425, A.I.R. 1931 Cal. 65, 52 C.L.J 415. 
Having regard to the plain language of this section, it is clear that a Magistrate is 
given power to deal with persons who have a general reputation as bad characters and 
who happen to be within his jurisdiction, no matter whether they are residents of a 
place within his jurisdiction or not— 39 All 139, 17 CrLJ 390, 14 AL.J 1074, 
35 I.C. 822; Ghulam Hussain, 38 Cr.LJ. 144, 165 I.C. 648. 17 Lah. 453, 38 PLR 905, 

9 RL 274, dissenting from Crown v Kalu, 12 PR. 1901, Ketaboi, supra and Kripa- 
sxndhu. 1918 M.W.N. 751, 47 I.C. 277, 19 CrXJ. 905, 8 ML.W. 461. The reason is 
that the most dangerous cnminals have no well-known residence anywhere and wander 
itom place to place, and it should be left m the power of the Magistrate to deal with 

them where the police or the Magistrate could be sure, at any time, of finding them 

Bapoo, 9 Bom.L.R. 244. In Durga Haluat. 43 CaL 153, 19 CWN. 1022, it has been 
pointed out that in none of the sections 107-110 does the word ‘residing’ occur, and 
therefore no residence within the local limits of the Magistrate’s junsdiction is neces- 
sary to bring the case under this section; it is sufficient to give the Magistrate juris- 
diction if the evil habits were practised and the c%nl reputation acquired within the 
local limits of his jurisdiction, i.e , If the various acts of house-breaking and theft were 
committed at a place within the Magistrate’s jurisdiction. 



Sec. no ] 


THE CODE OF CRIMINAL PROCEDURE 


229 


Wicre the accused had a residential house within the Magistrate's jurisdiction, 
to which lie occaswnally, if not often, went for the purpose of his business, the 
Magistrate had jurisdiction over him, provided the accused committed the acts of 
oppression while he so resided — Kast Sundar, 31 Cal 419. 

An order under this section may be made against a person who is in custody 
in a jail within the local limits of the Magistrate's jurisdiction at the time of the 
proceeding — Mamndra, 46 Cal 215 (235) and Nga Stngh, 8 LBR 353, 17 Cr.LJ. 88 
(overruling 4 L.B R. 148). See also Fateh in Note 254 This is also evident from 
the words ‘when such person is in custody’ occurring m sec 114. 

It is incumbent upon the persons proceeded against to show that they were not 
within the jurisdiction of the Magistrate — Sonardt, 35 C.WN 255 (257), 32 Cr.L.J. 
425, A.I.R. 1931 Cal. 65, 52 CLJ. 415. 

Where a case against a person under sec 110, Cr P C., was transferred by the 
Distnct Magistrate from the file of a Sub-divisional Magistrate within whose juris- 
diction he resided, to another Magistrate in the same district, the latter had jurisdiction 
to try it — Gulabrao Ltixmaniao Changiide v Emp , 37 CrLJ 514, 162 I C. 207, 
AIR 1935 Bom 409, 37 BomLR 745, 1935 CrC. 1113, 8 RB 404. 

259. Clause (a) — Habitual thief, etc-: — For the meaning of the words 
"habit" and "habitually" see Notes 261 and 262 The evidence must be of such a 
nature as would lead to a reasonable and definite ground for coming to the conclusion 
that the accused was a habitual thief— Ah. 8 CWN 543 There should be 
proof of speafic acts showing that he. to the knowledge of some particular individual, 
IS by habit a thief or a dacoit— /Cafoi. 29 Cal 779 Where the c\’idence merely 
sbow’cd that the accused has been suspected of a sing/e act of theft, and kept bad 
company, it did not amount to his being a robber by habit, and an order under this 
section was not proper— /j/iar Singh. 1880 PR 32 ISTiere a person slated that he 
was a bad character and that he had been once m jail, but there was no evidence to 
show that he was a habitual thief, an order under this section was not justified— A'eJla, 
3 BomLR 269 

Merc association with men of bad character is not sufiicient to bring a man under 
this section as being by habit a theif, etc, unless the association is to commit theft, 
etc So, the fact that a Zemindar had tenants of bad character and he used to 
lend money and paddy to them docs not bring him under this section— A'l/tomof, 
6 CLJ 711, 6 CrLJ 403 When the charge against the accused is that of being 
a habitual robber, the fact that the a'^cused fathered bad characters at his house, does 
not go far enough to make itself relciam It is nccessar)’ to show that the'sc bad 
characters were robbers or were gathered there for the purpose of robbery or theft — 
BiidJian, 47 All 733. 23 ALJ 507. 26 CiLJ 1130 

This section does not piovidc for any person being called upon to furnish security 

on the ground that he was bj habit a daemt and belonged to a gang of dacoils Earn 

Prasad. 26 Cr.LJ, 716, 86 f.C 282. 23 ALJ 18. AIR 1923 All 250 

Sec Note 271. 

Forger — By reason of the addition of this word m clause (a), the ruling in 
Mahtan Mai. 1900 P R 28 (where it was held that a habitual forger did not come 
under this section) is no longer good law 

260. Clause (c); — .bd m eoneealmtnl of sloUn properts This clause is 
designed to meet only the case of profeS'icnal reemers of 'tolen propert) vho assist 
the thief by rrolccimg him from disco\*cr\ and arrest and by hclp-ng him to dispose 
of such propertj— .Vgij Pu. 11 CrLJ 790. TIC 462 (461) 

Harbouring tkuf —The harbouring must be to screen the ofTe.nder from punish- 
ment A per-on gising food or shelter or cicdcal ass'-tance to a siarvmg or ms-akd 
criminal, from mere motives of humanay and nnt with the mirnt’on o! enabling 
him to escape, docs rot come within the puniew of this section— .V{a Pu su''ra. 
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It is not enough to prove that the petitioner helped the accused persons in whom 
he was interested in one or two cases, but that he is in the habit of protecting thieves 
as such. Ftrangi. 34 CrLJ 643, 143 I C 687, A.I.R. 1933 Pat. 189, 1933 Cr.C. 520, 
Ind. Rul. 1933 Pat. 209, 14 P.LT. 482. 

This clause speaks of harbouring a thief but not of harbouring a dacoit. Harbouring 
a dacoit is a more serious offence and should be dealt with under the substantive 
provisions of sec. 216A, I. P. Code, and not under the provisions of sec. 110, Cr. P. 
Code— Lai, 51 All, 459, 30 Cr.LJ. 694 (695), 27 AL.J. 93, A.I.R. 1928 All. 682. 

261. Clause (d): — HabttuaJly comm'Utins extorliotf. — The Legislature must 
be taken to have used the word "habit” as meaning persistence in doing an act, a fact 
which is capable of proof by adduang evidence of the commission of a number of 
similar acts "Habitually” must be taken to mean repeatedly or persistenly — Local 
Government v. Nanmat Rao, 25 Cr.LJ. 60 (62), 75 I.C. 764, A I.R. 1924 Nag. 19. 
See also Note 262 Section 110 is not applicable to the case of persons who commit 
acts of extortion not in their individual capacity but as agents of others; e g , the 
burkundaees in a Zemindary who commit acts of extortion on tenants in the performance 
of their duties Section HO is not applicable to them, as it cannot be said that they 
are in the habit of committing extortion as individual members of the community; 
because, if it so happens that they cease to be in the employ of the Zemindars, they 
would no longer commit those acts of extortion In their private capacities. The proper 
course of dealing with the case is to prosecute them, or their masters under whose 
orders they act. for specific acts of oppression— //cri Telang, 27 Cal. 781 (784), 4 
C.\V.N. 531 But see Srikantha, 9 C.W.N. 898, 2 Cr.L.J. 554 and Local Government 
V Nanmat Rao, 25 Cr.LJ 60 ( 63), 75 IC 764, A.I.R. 1924 Nag. 19. 

It was formerly held that persons m the habit of bringing false claims by forged 
entries {Ganesh, 1884 PR. 25) or obtaining decrees by means of forged documents 
(Chum, 1914 PR 21) did not come under this section as they could not be said 
to be habitually committing extortion But these rulings arc no longer good law in 
view of the word "forger” added to clause (a) by the Amendment Act of 1923 

A person who brings a claim m the Civil Court which he knows to be false 
commits an offence under sec 209, I P. Code but he does not by so doing commit 
an offence of extortion, if the succeeds in the claim, or an offence of attempting to 
commit extortion, if he fails m his claim; and he cannot be bound down under this 
section— KAws/iaf. 20 OC. 129, 18 CrLJ. 651; Bappuji. 19 Cr.LJ. 885, 47 I.C. 81 
(Nag ). 

Committing mischief This clause applies to persons who habitually commit 
mischief; where the evidence shows the man to be of an excellent character, one weak 
and unsupported charge of mischief by fire does not bring him within the purview 
of this clause — Hamidooddeen, 24 W.R 37. 

262. Clause (e); — Offences wvolving breach of the peace. —See Note 221 
under sec. 106. 

A Zemindar employing lathials to threaten his tenants and use force by unyoking 
their bullocks, and burning their houses for the purpose of compelling the tenants to 
pay enhanced rents, brought himself \rithin the mischief of this clause— A’csi Sundar 
31 CaL 419. ^Vhere a naib is found to have led several riots m the interest of his 
master and been convicted in several cases and there is evidence that certain lathials 
are alwajs employed to help Ins cause, he comes within the mischief of this clause— 
Kali Prasanna, 38 Cal 156 (168), 15 CWN 366, 12 CrL.J 164 

Where security was taken ftom the accused, who was found to be addicted to 
acts of immorality in attempting to seduce married women and behaving indecently 
and immodestly to them, held that although the actions of the accused were certainly 
offences under the law and it might be desirable to control them still the offences 
were not as "involved a breach of the peace” within the meaning of this section, and 
the order for security was illegal— Amn Sarnanla. 30 Cal 366. The words "offences 
in this clause are to bear the same interpretation as in sec. 10$-Ibid 
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(at p 368). So also where the accused had made certain indecent overtures towards 
hoyz—Muhammad Asghar Khan v. Emp, 16 Cr.LJ. 582, 30 I.C. 131, A.I R 1915 
All 352. But sec. 106 Cr. P. Code mahes it quite dear that an assault is an offence 
involving a breach of the peace? and clearly an attempt to rape does involve an 
assault, force and violence upon the person against whom the ofience is committed, 
and therefore inv'olves a breach of the peace Within the meaning of this clause — Canli 
Vma Reddt, 39 Cr.L J. 816, 176 I.C 815, A.I.R 1938 Mad. 615, 47 M.L.VV. 610, 1938 
M.W.N. 601, 11 RM. 177 

The allegation that a person is a smuggler does not by itself necessarily lead 
to the conclusion that he is one of the individuals contemplated by els. (e) and (f) 
of this section The activities which point to a tendency to cause breach of the 
peace or to violence of character in the person concerned must in addition be definitely 
proved according to the law' of evidence before a person can be asked to furnish 
security for good behaviour under tliat portion of the section —Abdul A'arim, AIR. 
1935 Pesh. 80 (82), 36 Cr.LJ 1127. 156 IC. 659, 1935 Cr.C. 606 

The word "habitually" implies frequent practice or use. It implies a tendency or 
a capacity resulting from the frequent repetition of the same acts — Maung Po Aung v. 
The King, AIR. 1910 Rang 95 (96), 41 CrL.J. 495. 187 I C. 609, following Bhubaneswar 
Kuer V. Emp . A.I.R 1927 Pat 126, 100 ! C. 967, 28 CrL J 359, 6 Pat I, 8 P.L T 335. 
where it has also been bid down that the words "by habit" and "habitually" have been 
used in sec 110, Cr P Code in the sense of depravity of character as evidenced by the 
frequent repetition or commission of offences mentioned in the section See also Note 261. 

263. Clause (f) ; — Desperate and doHgeraits character —A man of desperate 
and dangerous character in clause (f) means a man who has a reckless disregard of the 
safety of the person and of the properly of his neighbours — Mamndra, AIR. 1919 
Cal 702, 46 Cal 2lSi 46 IC 152. 28 CLJ 25. 19 CrLJ 69, 23 CWN 193i Waked 
All, U CWN 789, 6 CrI. J Ii Parbati. 35 CrLJ 952 Evidence of acts of extortion 
commiUtd by a person, unless those acts were accompanied by acts causing danger to 
life and properly, is not sulTicicni to bring the case under this clause — Wahid Alt, 
(supra). 

But where it was found that the accused persons were assocmied for the purpose 
of spreading disloyal doctrines among school boys and, besides being engaced m 
preparing the young for the future revolution, were connected with an organisation 
for the collection of money by dacoily. held that these facts were sufficient to bring 
the case within this clause— 46 Cal 215, 23 CWN 193, 19 CrLJ. 696, 
28 CLJ 25 

The following persons, though they arc undoubtedly per'^ons of bad character, do 
not come under this clause, as they cannot be called men of 'de'rcratc and dangerous' 
c/iaracCer • — 

A person who had been arrested on suspiaon of the commission of a dacoit" 
and released — Kismat, 11 C \V N 129, Gulab Chand 17 Cr L J 18t (Oudh) 5 an liabr'i:^ 
gambler, especially if he is a man of «ome means 33 P R 1880 (Cr ) ; a person wfio jj 
known to be a bad character and is earning his living by prosiituung one of /jj wr,« 
— I'ng/ii, 5 PR lS92s a person wlio had been annoving the ncighboun i- 
ways by knocking at their doors at night or throwing briclbais over ihr' r>/« ^ 
who had been annoying rc'pcctablc women-.Ufc<»v Kumnt. 5 CW.S’. 2i?; 2 
who attempts to seduce m-arried women and bcha\e-> mdi-cemh and 
them— Arun Samoiito. 30 Cal 366; a person who has been caught while C"*— .. 

adultery — Ah AIR 1930 Lah 1031 (105l>, IC 276. 19^ q.q 
32 P.L.R 92. 32 CrLJ 271 t274»; a person who is a nui-ance to hj jy-ii /' 
declines to pav debts, abuses his neighbours, and makes indecent oveng-r-t to*" i’ 

boy s who r.is5 by his shop- .tsgfcor. 30 I C 134 16 Cr L J 5S2 ( 4" ; - 2 
of a violent or turbulent character tn rt .Vcr«»* 6 R 6; a j 

disposition or a person who protioics hiigation and is -^.d to ha\j H/* ^ 

mhucncc with {'alicatn—hhtcar Dull. 16 .\LJ 776. CrLJ 71J 
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Ahmed Alt, (supra). A man, who is quairdsome, engages in petty assaults with his 
neighbours and throws bricks into people’s houses or on to the streets, does not come 
within this clause— Lai, 32 CrLJ. 1070. 133 IC. 535, A I.R. 1931 All 437, 
1931 CrC 709, Ind Rul 1931 All. 6® If persons are proved by the evidence to be 
members of a secret society the purpose of which is to cause a revolution by the use 
of bombs, pistols and other forms of violence, proceedings can legally be taken against 
them under this section — Ajay, A I.R 1933 AH 674, 1933 CrC 1186, 146 IC 1070; 
Salgwr. A,I.R. 1933 All. 674, 1933 ALJ 676, 1933 ALJ. 777, 1933 Cr.C. 1188,. 146 
I.C. 900, 35 Cr.L.J. 218. 

A person, who led local factions responsible for constant threat and bullying, is 
none the less dangerous to the community because he lives in a house and owns 
lands and comes within the purview of clauses (e) and (f) of this section — Afana, 
39 Cr.LJ. 595, 175 IC 491, A.I R 1938 Mad 448, 47 MLW. 139, 1938 M.W.N. 213, 
10 RM 783; Venkataramanayya, 47 ML.W. 139 

Where the evidence shows that there is an apprehension of the accused committing 
a breach of the peace by using violence towards a particular person or persons, he 
ought not to be bound over under this section. He may be hazardous to the particular 
person or persons, hut cannot be said to be hazardous to the community. He may 
he proceeded against under section 107 but not under sec 110 — Kallu, 27 All 92; 
Babufi, 6 All. 132. 

Evidence, which was regarded as unreliable and insufficient to convict a person 
of the charge of dacoity, should not be treated as reliable evidence to show that 
such person is a dangerous and desperate character who ought to be called upon to 
furnish security for good behaviour— G«/a& Ckand. 3 O L.J 43, 17 Cr.LJ. 184. 

The applicant, who was not one of those accused in a conspiracy case, had been 
present in the precincts of the Court and had threatened one of the asses.sors that if 
he did not give his opinion in favour of the accused, he would be killed by a pistol 
or a bomb and made use of other threatening expressions He was proved to have sent 
a threatening message to him worded in a similar way He w'as a desperate and 
dangerous character within the meaning of this clause— TeiS; Chand, AIR 1935 All 
638, 1935 CrC. G43, 36 CrLJ. 1142, 157 IC. 413, 1935 ALJ 1069 

'At large ': — Persons who have been convicted and whose sentences have not 
expired are not ‘at large’ within the meaning of clause (f), and therefore, there is 
no necessity of taking action against them — Bhubaneshwar, 6 Pat 1, 28 Cr,L.J. 359, 

8 P.L.T. 335, A I.R. 1927 Pat 126 

270. Joint trial of several persons: — See Note 290 under sec 117 (5). 

The provisions of section 117 (5) as to joint trial cannot properly be applied to 
proceedings under section 110, when the matter under inquiry is whether a person is 
a habitual offender But there can be a joint trial of persons called on to show cause 
under sec. 110, when there is evidence in the nature of a conspiracy or of acting in 
concert— /ogenrfra, 25 C.WN 334 (335), 22 CrLJ 377; see also Kalu Mtrza, 37 
Cal 91; Codhon. 4 P.LJ. 7. The provisions about joint tnal are applicable to cases 
coming under clause (f) as well as cases under clause (a) to le)~JogcndTa, (supra). 
But it is not advisable to take proceedings under this section against several persons 
jointly, unless such persons are confederates or partners, as against whom all the 
evidence is equally applicable— Angnw Smg*. 45 All 109, 20 ALJ. 881, 24 CrL.J. 
257, 71 I C. 865; Muhammad Ismail. 25 CrLJ 952, 81 I C. 600, 21 AL.J. 841, 

A I.R. 1924 All 195 Ordinarily, under this section, every person has to be tried 
separately for the offences enumerated herein A j'oint tnal is only permissible when 
two or more persons have been associated for the purpose of committing the offences 
mentioned in clauses (a) to (f) of this section. Unless this circumstance is established, 

a joint trial is illegal and the conviction would be «cl as’de Jat Rao, 3 P.L.T. 

538, 23 CrLJ. ItX) But if in a joint trial the evidence against each is separated 
and considered distinctly, there is no prejudice and the order will not be upset— 
Shamsuddtn. 26 CrLJ. 1114, 88 I.C 282, A I.R 1925 Nag 381. 
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271. Evidence under this section: — In a case under sec. 110, it is the 
duty of tlie Magistrate to hold an independent inquiry of the offence, and not to 
bind do’i^n the accused person merely because he agrees to furnish security — Ram 
Charan, 24 AL.J. 317, 27 CrLJ. 370 (371). In a proceeding under this section 
no final action should be taken and no order having the effect of a conviction against 
the accused should be passed without formal evidence being recorded — PTatktpati, 30 
Mad 330 

The evidence that is required to justify an order under this section is not 
necessarily evidence that the accused has committed definite criminal offences, but 
it must be proved by evidence of general repute or otherwise that he comes within 
the category of one of the clauses (a) to (f ) — Sher Zaman, 10 P.R. 1899 The 
mere fact that a man is a bad character does not necessarily make him liable to 
be called upon to furnish security for good behatdour. There must be satisfactory 
evidence that he answers to one of the descnptions mentioned in the section — 
Babua, 6 All 132; Kala Ckand, 6 Cal. 14; In re Dauht Stngh, 14 All. 45; In re 
Kajuppanan, 8 MLT 246, 11 CrL.J 638; Habu, 1881 P.R. 12; Sohan, 26 Cr.LJ. 
1377. The mere fact that a person has a record of several previous convictions, docs 
not satisfy the requirements of this section, and he cannot be ordered to give secunty 
on that fact alone — In re Raja, 10 Bom 174 (175); Emp v Nepal, 13 C.'V.N. 
318 The mere fact that sixteen >cars ago the accused h.id on three occasions been 
bound over is no ground for considering that he is still a bad character and has not 
reformed himself, and is not a ground of action under this section against him — 
Jagal Smgli. 23 CrLJ 507. Rag/iKliar. 36 CrLJ 33. 152 IC 120. AIR 1934 
All. 735, 1934 Cr C 936 The existence of a number of previous convections of 
offences, such as theft, is a matter which may and should be taken into consideration 
as indicating the character and disposition of the accused But the e.xistence of such 
convictions is not by itself sufficient to justify ordering the accused to furnish security 
Weight must be given to a consideration of the period that has elapsed subsequent to 
the last of the convictions in order to see whether during that period the accused has 
apparently shown a disposition to conduct him«ell properly or whether there are indiea* 
tions that he has during that penod continued m his previous course, though he "may 
not have actually brought himself within the clutches of the law— £m/> v Ram Lai, 30 
CrLJ 562 (564), 116 IC 25, 51 All 663. A I R 1929 All 273, 1929 ALJ 361. Ind. 
Rul 1929 All 505 Belore a person can be bound over under this or similar scctioni, 
it IS not necessary that a certain number of previous convictions should have been 
proved There is no necessity for this if the evidence that a person is a habitual 
robber or house-breaker or thief can be proved otherwise. If there are no previous 
convKtions, the quantum of proof necessary would naturally be greater— Sftanmaifcam 
Asart, 39 CrLJ 583 (589). 175 IC 417, 10 RM 777. AIR. 1938 Mad 482 1938 
M.WN. 93 (1933) 1 hfLJ 178. 47 MLW 196; Kkuda Bakhih. 39 CrLJ 599. 
175 IC. 522, 10 RL 732, AIR 1938 Lah 428. 40 PLR 222; Bachu, AIR 1936 
Oudh 233, 160 I C. 1039, 193G CrC 385. 37 CrLJ 390, 1935 0\\ N. 247 12 Luck. 
36. 1936 OLR 126. 8 RO 297; Pane Maila Rat. 39 CrI.J 893 (899)’, 177 IC. 
536. AIR. 1938 Mad 591. 1938 MWN 313. 47 MLW 428. ILR 1938 Mad- 720. 
dissenting from Ralhtnam PiUai v Emp AIR 1938 Mad 35 172 I C £66 39 
CrL.J 230, (1937) 2 MLJ 749. 1937 MWN 1065. 46 .MLW 858, 10 R M 493 

Instances of specific crimes arc admissible in evidence in a procccd.ng under 
this section, although the> arc not supported b> evidence of nich amount and value 
as would secure a conviction for a substantive offence— /ci S’ngk 6 Luck. 35, 31 
CrLJ. 1020 (1021) 

In a trial under this section the Magistrate must act on evidence duly rerorded 
in the presence of the accused, and it is not open to him to take into consideration 
any information obtained ollicrwise than from such evidence He trust not act on 
an> thing extraneous to the evidence on the record eg. an mfor^jtion obtained 
from local inquiries- Sa« Dan. 2 Rang 641 t642), Rem Psrgat. 25 CrLJ 1149, 
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88 I.C. 461, 2 OW.N. 350, 12 OLJ. 341, A I.R. 1925 Oudh 441. Personal knowledge 
ought not to be imported In a judicial pronouncement — Wall Muhammad, A.I.R. 1925 
Lah. 166, 25 Cr.LJ. 808, 81 I.C 344; Alimuddm, 29 Cal. 392. 

Inquiries under this chapter are pjverned by the ordinary rules of evidence, 
and evidence which is not admi^ble under the Evidence Act cannot be admitted 
in proceedings under sec. 110 of this Code — Bechai, 12 ALJ. 937, 15 Cr.L.J. 705; 
Raj Naiayan, 25 A.LJ. 393, 28 Cr.LJ. 502. 

Police evidence : — In proceedings under this section, the evidence of official and 
police witnesses should as far as po^ble be eschewed. Even if it is not wholly 
discarded, it should influence his judgment as little as possible. Where the evidence 
of the police witnesses consists only of rumours and hearsay which they have 
recorded in their note-books and diaries, it is wholly inadmissible — In re Ranga 
Reddt, 38 MLJ 97. 43 Mad. 450; Kondia, 31 CrLJ. 165, 120 IC. 734, A.I.R. 
1930 Nag 148 Entries in the Thana Village Cnme Note Book are in themselves no 
evidence to support an order under this section — Pocha', 22 CrLJ. 486 (Cal.) A 
Magistrate should not act on information not given in evidence but obtained from a 
perusal of the police diary — Jhanda, 25 Cr L J 45, 75 I C 733, A.I.R. 1924 All. 142 The 
history sheets kept by the Police of persons proceeded against under this section cannot 
be taken into consideration by the Court — Jogendta, 21 CrLJ 700, 57 I C WO, AIR. 
1920 Cal 556; Jabmuddin, 20 CrLJ 689 (All). See Kudua Ban, 31 CrL.J 301, 
121 IC. 559. AIR. 1930 All 37. 1930 CrC 53 m this connection. A list of cases in 
which the accused was suspected of havmg been concerned is inadmissible in evidence 
—Chandt, 21 OC 132, 19 CrLJ. 825; Raghubtr, 10 O.C. 168. 6 CrLJ 256 A 
police officer is as good a witness as any other person, if he has proved facts which 
establish that the person concerned is acting in a manner likely to cause breach of 
the peace or is a dangerous character — Abdul Kartm, AIR 1935 Pesh. 80, 36 CrLJ, 
1127, 1935 Cr C. 606, 156 I C 659. See also Salgur, A I R. 1933 All 674, 1933 ALJ. 
927, 1933 CrC. 1186, 146 I.C 875, 35 CrLJ 183? Emp. v Babu Ram. 29 CrLJ. 
92, 106 IC. 684, A.I.R. 1928, All 1, 26 ALJ 99; Emp. v Dtpu, 36 Cr.LJ 1362, 
158 I C. 424, AIR. 1935 All 850 (where it was also held that Mukhias and Sarpanches 
were not quasi police). 

The question what is a person’s reputation is a question of fact It can be spoken 
to by any one who knows what his general reputation is The Police Officer who 
goes to Ae place where a particular person lives and who makes enquiries to find 
out what 'S reputation is, is perfectly competent to speak in the witness-box about 
the result of his enquiries His evidence that the reputation of such and such a 
person is so and so, is esidence of a fact and it is not to be excluded as mere hearsay 
e\udence. In one sense the rndence of general repute is of course hearsay but it is 
hearsay of a particular kind which is made admissible in a case under sec. 110 fay 
sec 117 Cr P Code It is not necessary that the witness who speaks to the general 
reputation of a person must be resident m the same place A stranger can find out 

what the general repute of a person is and he is competent to testify to that fact 

Perne MaHa Rai, 39 CrLJ 898 (899), 177 IC 586, AIR 1938 Mad. 591 1938 
MWJ4 313, 47 ML.W. 428, ILR. 1938 Mad 720, 11 RM 351 

Mere suspicion ts not evidence . — ^The powers under this section are to be exercised 
very sparingly and only in those cases where the evidence is very clear and precise. 
Where, beyond the mere suspicion that the accused are habitual thieves, nothing 

substantial has been established, an action under this seebon is not justified Jagat 

Singh, 23 Cri.J 507; Kurma, 26 AiJ. 519, 30 CrLJ 122; Amjad AU, 5 P.L.T. 
129, 25 Cr L J. 35, 75 I C. 723. The evidence must be of such a nature as would lead 
to a reasonable and definite ground for coming to the conclusion that they are habitual 
thieves— Co/am Ah. 8 C W N. 543 (544). A person ought not to be bound dowm on the 

mere statement of witnesses that they suspect the accused to be a th'ef or a dacoit 

Alep Piamanik, 11 C.WN. 413; Kismat. 11 C.W.N 129; Solina, 27 Cr.LJ 1067, 97 I C. 
43 (Lah.). The fact that he was once conxncted of theft, and his house was searched 
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on several occasions (but no stolen properly was found) and he was said to have 
associated with two or three persons of bad diaracter, does not justify an order under 
this section — Kashim, 1907 P.L.R. 23, 5 CrLJ. 24. 

IVhere the only thing appearing against the accused was that he was on a 
previous occasion arrested in connection with a dacoity, but the police considered 
that evidence against him of so httfe value that he was released under sec 169 without 
even being p'aced before the Court, held that this fact was insufficient for binding 
over the accused under this section— /Aamfoo, 25 Cr.LJ 45, AIR 1924 All 124j 
Si;al Din, 25 Cr.LJ 366, 'AIR. 1925 Oudh 49 But if the evidence in support of 
the charge under section 110 is antecedent to the charge for the substantive offence 
(daco’ty), and is wholly independent of it, the proceedings under section 110 are 
not illegal — Si/al Din, (supra). The Court is not warranted in basing its finding on 
the evidence gathered from the proceedings in those cases, when the accused was 
exonerated in respect of the charges laid against him in those proceedings — Peme 
Math Rai, 39 CrLJ 898 ( 900), 177 IC 586. A I.R. 1938 Mad. 591, 1938 M.WN. 
313, 47 MLW. 428, ILR 1938 Mad 720 See also Rajendra. 17 C.WN 238 (268), 
11 CrLJ S, 13 IC 149, 18 CLJ 467 If the prosecution witnesses themselves 
admit that m all cases m which the person proceeded against was sent up, he was 
either discharged or acquitted, it cannot be urged that the requirements of see. 110 
Cr P Code are satisfied — Islam-ud-dtn, AIR 1939 Lah 269, 40 CrLJ 753, 183 
IC 269, 12 RL 105, 41 PLR 431. ILR 1939 Lah 53 An order under sec 110 
read with see 118, Cr P Code cannot be made on vague allegations, otherwise none 
would be safe Unless the requirements of sec 110 are fulfilled or m other words, 
a man is proved by habit a robber, house-breaker, thief or forger or by habit a 
receiver of stolen property, etc , this drastic measure cannot be taken against him— 
if id Ilabil lias to be proved by an aggregate of acts and it would strain the provisions 
o! the section if it were to be held that a man being suspected mainly by the Police 
in four thefts after he had been acquiucd on a charge of theft amounted to sufliacnt 
evidence of habit— Ra/imaii v Emfl. 29 CrLJ 574. 109 JC 510, 10 LahLJ 317, 
10 A.I Cr.R 355 See also Note 252 

A v/itncss's "suspicions" and his "allegations" that the accused is a thief, etc. 
arc north nothing and should not be admitted— \ Ram Lai, 51 All. 663, 
A, I.R 1929 All. 273, 116 I C. 25. 30 CrLJ 562, 1929 ALJ 361, Ind Rul 1929 All. 
505 

Evidence as to mere suspicion on particular isolated occasions is not sufficient 
evidence at all for the purpose of a case under tins section What is necessary to 
prove under clause (a) is that the roan is by habit a thief Evidence can no doubt, 
be led of his general reputation about the matter and evidence tlial he was suspected 
in a particular case by a particular person or by the police of having committed 
theft. But there must be a large number of such ca^es before it can be proved on 
this evidence alone that he rs by habit a thief— £i/«. 32 CrLJ 62 127 IC 860. 1930 
Cr C 393, A.I R 1930 Lah 345, Ind Rul 1930 I.3h £93 But where m a proceeding 
under this section there was evidence showing that the accused had been suspected of 
complicity in certain thefts and had been mentioned in each case in the reports made 
in Police Station at the time of each theft and there wav further unrrbutted evidence 
of the residents of the village that he had the genera' reputation of beinc a burglar 
and a ih’cf. an order under this section requinng the accused to execute a bond to be 
of good behaviour was a proper order — Emp v Cajedhar. 9 OWN' 1012 HI I.C. 
251. Ind Rul 1933 Oudh 48. A 1 R 1933 Oudh 58. 34 Cr LJ 160 1933 CrC PS, ffnp 
V EachcAu 37 CrLJ 300 (393). 160 IC 1039. 1936 OWN 247, AIR 1935 Oudh 
238. 1936 OLR 128, 193o CrC 285 

Wlien the evidence is good and equally balanced on both side' no order for seninty 
should be made — Raliam .Ui 11 ALJ 461, Ganta S’>[h 10 ALJ 3.S3. 13 CrLJ 
772. Sirig/i, 45 All 109 (113), 20 AL.J £81; Ihmad M,. AIR. inco Uh 

1051, 129 1C 276. 1930 CrC 1227. 32 P.LR. SC. 32 Cr.LJ 271 (273)5 4 !.ahLJ. 
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531. Thus, where there is a large wlume of evidence in favour of the accused which 
is as good as. if not better than, of the prosecution, there is no ground for 
making an order under this section — Krislma, supra; Bahadur, 27 O C. 327, 26 Cr.L.J. 
530; Gut Dayal. 26 Cr.LJ. 99. 83 I C 659, AI.R. 1925 Oudh 277; Amjad Alt, 5 
P.L.T. 129, 25 Cr L J 35, 75 I C. 723. But the proper and judicial method of deciding 
a case is to consider the evidence produced on both sides, regardless of the number of 
witnesses examined and then to come to conclusion whether the prosecution or the 
defence established its case — Entp v. Dtpu, A I.R. 1935 All, 850 See Note 272. 

The burden of proving the bad character of an accused is on the prosecution, 
and therefore when the evidence on both sides is of an indifferent and interested 
character, the prosecution must fail — Nurdm, 1903 P.R. 27, 1 Cr.L.J. 99; Sukha, 
1898 P.R. 4 

Evidence oj habit — The persons mentioned in this section are those who are 
habitual criminals, and the habit is to be proved by an aggregate of acts — Sriram 
Venhatasami, 6 MH.CR. 120, 1 Weir 452 The word "habitually” must be taken 
to mean repeatedly or piersistcnlly The word "habit” means persistence in doing 
an act, a fact which is capable of proof by adducing evidence of th& commission 
of a number of similar acts — Nanmanhao, 25 Cr.L.J, 60, 75 IC. 764, A.I.R 1924 
Nag 19 The words ‘by habit’ and 'habitually' imply frequent practice or use, and 
are used in this section in the sense of depravity of character, as evidenced by the 
frequent repetition or commission of offences mentioned in the teciion—BhubanesieaT, 

6 Pat. 1, 8 PLT 335, 28 CrLJ 359 The fact that a person w’as on only one 
occasion suspected of theft is no evidence that he Is a habitual thief— /sftsr Singh, 
1880 PR. 32. There must be at least two or more cases against the same Individual 
to show habit — Bonat, 15 C.WN 461. Where certain tenants formed into a party 
to compel the Zemindar to settle certain lands with them, and many loots, assaults 
and murders were committed by them against the Zemindar, but apart from this 
land dispute, there was nothing on the record to show that the tenants bore any 
despicable character, or that they were implicated in theft, extortion etc., or that they 
ever provoked a breach of the peace, held that the tenants could not be said to be 
habitual offenders within the purview of clauses {a) to (e), but that they were 
desperate and dangerous characters and proceedings could be taken against them 
under clause (/) — Bhubaneshwar, (supra). Evidence of acts of misconduct com- 
mitted by a person years ago is admissible as indicating formation of habit. But 

such evidence, unless supplemented by evidence of misconduct committed by such 
person within a year or so, cannot justify the making of an order under sec. 118 — Wahid 
Alt. 11 C.WN 789, 6 Cr.LJ 1; Kali Prasanna. 38 Cal 156 (166), 15 C.W.N. 
366, 12 CrLJ. 164. The existence of previous convictions is not by itself sufficient 
to justify an order for furnishing security. Weight must be given to a consideration 
of the period that has elapsed subsequent to the last of the convictions in order to 
see whether during that period the accused has apparently shown a disposition to 

conduct himself properly or has during the period continued his previous course 

Ram Lai. 51 All. 663, 30 Cr.LJ. 562 (564). 116 I.Q 25. 1929 ALJ 351, AIR. 
1929 All. 273; Raghubar Dayal. 36 CrXJ. 33 (35), 152 IC. 120, AIR. 1934 All 735, 

1934 Cr C. 936 The greatest thief is entitled to a focus penitentix, when he has 

served out his punishment; it is only when he outrages that grace which is extended 
to him and thereby shows he is unrefonred, that the machinery of the Act should be 
brought into operation, in order to obtain a substantial guarantee for society that he 
will not commit further depredations upon \i—Nawab. 2 All 835 (838) See Note 
275. 

Proof o/ previous convictions : — ^)Vhene\’er it is required to prove previous convic- 
tions against a man in a proceeding under this chapter, such previous convictions 
must be proved strictly and in accordance with law; otherwise, no Court can properly 
take them into consideration — Sketkh Abdul, 43 Cal. 1128, 20 C.W.N. 725 17 CrLJ. 
185, 33 I.C. 825. A different x-iew seems to have been taken in Emp v. Baehchu, 37 
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CrUI. 390 (392), 160 I C. 1093. 1936 OWN. 247, AI.R 1936 Oudh 238. 1936 O.LR. 
128, 1936 CrC. 385, where has been held that in proceedings under this section it is 
not necessarj’ for the prosecution to prove a previous conviction of any person m the 
same formal manner as that required by the provisions of sees 310 and 311, Cr P. C, 
in respect of offences tried in the Court of Session. See sec. 511. 

Pre\ious convictions are not substantive evidence in a case under this section, 
though they may have an eflect in deading for what length of time the accused is 
to be bound down — Emfi v Nepal, 13 C WJ4. 318. 

272. Evidence of general repute: — Under sec. 117 (4) the fact that a 
person is a habitual offender or a desperate and dangerous character may be proved 
by e\idence of general repute 

In proceedings under this section if the witnesses have clearly deposed that the 
accused has the general repute of being an habitual offender, such evidence is admissible 
under sub-sec (4) of sec 117, Cr P C — Emp v Gajodhar, 9 OWN. 1012, 141 I C, 
251, Ind Rul 1933 Oudh 48, AIR 1933 Oudh 58, 34 Cr.LJ. 160, 1933 CtC. 98? 
Emp V. Bachchu, 37 CrLj 390 (393). 160 I C, 1039, 1936 OWN. 247, AIR. 1936 
Oudh 238, 1936 OLR 128, 1936 CrC 385 

Hearsay 'evidence is evidence of general repute for the purpose of this section, 
provided there is reasonable foundation for it — Satgar, AIR 1933 All 674, 1933 
ALJ 927. 1933 CrC. 1186, 14$ IC 875. 35 CrLJ 183 

Evidence of reputation, although admissible and even important, has to be accepted 
with caution as it is very easy to say that a person is of ill-repute, and m the nature 
of things such evidence is too indefinite to permit of cross-e'cammation Evidence of 
reputation is the weakest form of evidence and requires material corroboration by 
other evidence proving the habits of the persons against whom the police are proceeding 
—Shanmugham Asari, 39 CrLj 588 ( 589). 175 IC 417, AIR 1938 Mad 482, 1938 
M.W.N 93, 47 MLW. 19G, (1938) 1 MLJ 178, 10 RM 777 An accused person 
should not be bound down under sec 110, Cr P Code upon evidence of repute unless 
such etHdence is very strong and almost universal— U'afi MuUamviad Kkan v. Emp, 
A.IR 1925 Lah. 166, 81 IC, 344, 25 CrL.J. 808 

A man's general reputation is the reputation which he bears in the place in 
wHch he lives amongst all the townsmen; and if it is proved that a man who lives 
in a particular place is looked upon by his fellow townsmen, whether they happen 
to knoiY him or not, as a man of good repute, that is strong evidence that he is a man 
of good character. On the other hand, if the slate of things is that the body of 
his fellow townsmen who know him look upon him as a dangerous man 'and a man 
of bad habits, that is strong evidence that he is a man of bad character— Rai Isti 
Prasad. 23 Cal. 621; Joitndra. 25 CW.N. 334. 22 CrL.J. 337; J?a|fcubjr, 10 OC. 
168; CotuJ, 10 OC, 132, 6 CrLj, 97; Jataitiath, 1903 A.WN. 181; Ketcal Kishore, 
29 OC. 44, 12 OLJ. 413, 26 CrLj. 1283 Reputation of a man's character is the 
inference or estimate from the sum total of a man's actions and qualities drawn or 
formed by persons who arc acquainted with him or among whom he resides and with 
whom he is chiefly conversant or the circle in which he moves; it is the pres-ailing 
opinion formed by those with whom he as.soaates and who would have the best 
opportunity of knowing his habits and genera! beha^our. It is generally understood 
that the 'place' or 'community' with reference to which reputation et-idence is tendered 
should relate to the neighbourhood where he dwdU or moves, but having regard to 
modem conditions, it is impossible to define "neighbourhood" or "community" with 
any degree of accuracy— Pfrne Maila Rai. 39 CrLj. 898 (900), 177 I.C. 586 AIJL 
1938 Mad. 591. 1938 M.W.N 313, 47 ML.W. 428, IX.R. 1938 Mad. 720. 

3\’here in a proceeding under this section, the accused person is able to produce 
witnesses on his behalf to speak of his piod character, the Court ought to pay 
particular attention to such esidence and to pve substantial reason for not beliesnng 
such evidence, before it makes an order under section llS—Ramlagan, 5 PJ..T. 166 
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25 Cr.LJ. 985; Amjad Ali. 5 P.L.T. 129, 25 Cr.LJ 35; Hakim Singh. 13 A.L.J. 
1055. 

Nature of the evidence : — Evidence of general repute may be either evidence 
as to the general opinion of the community' or the neighbourhood, or the personal 
opinion of the witnesses who are examined. But the opinion need not necessarily 
be the opinion of the entire community, but as least the opinion of a considerable 
number of persons — Bechai, 12 A L J. 927, 15 Cr.L J. 7C6; In re Ranga Reddi, 43 
Mad 450, 38 ML.J. 97, 55 I.C 722, 21 Cr.L.J. 354, 1920 M.W.N. 398; Kewal Ktshore, 
29 O.C. 44, 12 O.L.J. 413, 26 CrLJ. 1283. 

The persons who testify to the character of the accused must be respectable 
persons who are acquainted with the accused — Ranga Reddi, 43 Mad. 450, and should 
not ordinarily be officials — Nga Hem, 8 BurLT. 53, 16 Cr.L.J. 553. Thus, when 
a large body of respectable persons testified to the character of the accused against 
the evidence of Police-officers, the opinion of the former should be accepted, and an 
order under this section should not be made — Soman, 1910 P.W R. 37, 11 Cr.L J. 
603; Kundan, 9 Lah 133. 28 CrLJ 813, A I.R 1928 Lab 49, 104 I.C. 253, 29 PLR. 
368 The general reputat on of a man Is that which he bears among his fellow- 
townsmen and mere suspicion of complicity in this or that offence, is not evidence 
of general reputation— GAwfam, 30 CrLJ. 220, 113 I.C. 909, Ind. RuJ 1929 Lah. 
175 An accused person should not be bound over on the evidence of bad repute 
where there are respectable persons on his side to clear him of the charge — Tar Gul, 
A I.R 1935 Pesh 158 Sec also Note 271. 

General reputation means the opinion of those members of the public who are 
in a position to know the man’s character — /at Stngh, 6 Luck 36, 31 CrL.J. 1020 
(1022). Evidence of accused’s own caste fellows and neighbours is certainly the 
best sort of evidence available — Cur Baksk, 12 CrLJ. 542 (Dudh). The reputation 
which the accused is found to have, must necessarily mean the reputation of that 
person in the neighbourhood, and the persons residing in that locality would be 
best able to speak to his character — Ketaboi, 27 Cal 993 ( 995) ^Vhere the accused 
who was a Zemindar and money-lender produced a large number of w'ltnesses consisting 
of his caste-fellows and tenants to depose to his good character, but the Magistrate 
disbelieved the evidence simply on the ground that the accused by virtue of his 
position could produce a large number of witnesses, and assigned no other legitimate 
reason, held that the case had not been approached from a proper point of view — 
Miharban, 13 A L J 1046, 16 Cr L J. 805 Where witnesses voluntarily come forward 
as friends or associates or caste-fellows of the accused to give evidence about the 
good character of the accused, they must not be brushed aside, unless they are 
discredited as regards their good faith and honesty — Angnu Stngh, 45 All 109 (113), 
24 CrLJ 257, Rahu. 43 All 186 (190), 18 A.LJ. 1114; Kewal Kishore. 29 OC. 
44, 12 OLJ 413, 26 CrLJ. 1283; Babu Ram. 106 1C. 684, AIR 1928 All 2, 
29 Cr.LJ 92, 26 ALJ 99; Raghubar. 36 CrLJ 33. 152 I C. 120, A.I.R. 1934 
All. 735, 1934 Cr.C 936. In fact, when the ca^e-fellows of the accused voluntarily 
come forward and say that they regard the accused as the head of their brotherhood 
and they consider it a slur upon iheir community that the accused should be treated 
as a habitual robber or dacoit, it shows the good faith of the witnesses and their 
honest and emphatic belief that the accused is a respectable person enjoying the 
confidence of his community. The Magwtrate ought not to discredit the evidence 
of these witnesses— 43 All. 186 (190), 18 ALJ. 1114, 22 CrL.J. 115, 59 I C 
547. 

But it is not always necessary .that the persons who testify to the character 

of the accused should live in the immediate neighbourhood of the accused Wahid 

Ali, 11 C.WN. 789, 6 Cr.LJ, 1. Thus, a series of dacoities having taken place in 
a certain \nllage. the evidence of general reputation of the accused coming from the 
people of the village where the dacenties took place, is certainly to be treated as 
evidence of general repute, although the accused did not live among those people— 
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Chwtanwn. 35 Cal ^43, 7 CL.J. 177, 12 CWU. 239. It is not right to discard 
the evidence of witnesses who speak to the reputation of the accused, merely because 
they are not his immediate neighbours. A man’s general reputation in the place 
in which he lives among the inhabitants of that place, is not always conclusive, 
because it is quite possible for a cunmi^ rogue to conceal his real character from 
his immediate neighbours What the Court has to do is to satisfy itself that the 
eiidence of the witnesses is true; and if it is satisfied on this point, then it is 
entitled to accept the evidence Where a witness lives at a considerable distance 
from the person of whose reputation he speaks, the Court should of course inquire 
how he came by that knowledge and should take his answer into consideration in 
framing its estimate of the value of the evidence — Po Ytn, 2 Rang 686, 4 Bur.LJ. 
6, 26 CrLJ. 528. 

Endence of association with bad characters against a person proceeded against 
under this section, is evidence of reputation, but such reputation can only be based 
upon association with proved bad characters and not with reputed bad characters — 
Empeioj V Nepal. 13 C W N 318 

Moreover, the persons testifjing to the character of the accused must speak from 
their peTsonal knoiuledge A vague and general statement that a man is a habitual 
offender is not sufficient. Evidence of repute in respect of an accused person must 
be evidence of persons who are speaking to matters within their own personal know- 
ledge and not from mere hearsay — ftup Singh. 1 ALJ 616; Kallu. 19 ALJ. 39, 
22 CrLJ 3Ui Angnu Svigk. 45 All 109 (U3)i San Dun. 2 Rang 641 (613); 
DforfJiini, 6 PLT 810. 26 CrLJ 738, 86 1C 274 But evidence of repute must 
necessarily consist largely of hearsay evidence, m this sense that it consists of statements 
of what persons other than the witness say or believe about the character of the 
accused— A'wmcra, SI All 275. 1929 CrC 316 (349) 

Mere rumour is not repute; evidence of rumour is mere hearsay evidence of a 
particular fact, evidence of repute is a totally different thing Rumours in a particular 
place that a man had done particular acts or has characteristics of a certain kind, 
are not evidence of general repute — Isn Prasad. 23 Cal 621; Rajendta, 1 ALJ 611; 
iCnpastnrf/m, 1918MWN 751. 19 CrLJ 905. Rem/agan, 5 PLT 166, 25 CrL J. 985> 
Tot Cul. A I R 1935 Pesh, 158. 

The witnesses must give their own opinion, and their statements must not be 
mere lepetilions of what other persons said to them about the accused, and when 
they give their own opinion they may be asked to give the grounds of their opinion 
and to give names of the persons whom they have heard to speak against the character 
of the accused — Bechat. 12 ALJ 937, 15 CrLJ 705; Keual Ktshore, 29 OC 
44. AIR 1925 Oudh 473. 89 IC 147, 12 OLJ 413, 26 CrLJ 1283; Angnu 
Singh. 45 All 109, 24 CrLJ 257 W'hen evidence is taken as to reputation, the 
Court cannot and should not exclude the reasons which induced the members of 
the community to form a bad opinion of the accused person, and if their opinion 
IS based wholly or partly on the belief that the accused person committed a crime 
which has not been brought home to him, the Court cannot rule out as inadmissible 
all evidence on which the belief of the witnesses is based— /at Snigfc. 6 Luck 36, 
31 CrLJ 1020 (1021) The evidence must relate to parlicular instances which have 
come to the knowledge of the witnesses and must be speafic Endence relating 
to mere beliefs and opinions without reference to acts or instances which have 
induced the witnesses to form an opimon, cannot be regarded as evidence of repute 
Moreover, it should be the opinion of a considerable number of persons, and must 
not be the repetition of what certain persons have said to the witnesses — In re Ranga 
Reddt. 43 Mad. 450; Ramlagan. 5 PLT 166, 25 CrJ-J 985 4\'here a large number 
of persons come forward and swear that they beliew a man to be of desperate and 
dangerous character, and there is little or no counter eiidence of good character, 
such evidence will justify a Court m taking action, even if the grounds of belief 
arc indefinite— /a» Stngh. supra But where as many good witnesses come forward 



240 


THE CODE OF CRIMINAL PROCEDURE 


[Chap. VIII. 


to state that the man's reputation is good as those rvho state the contrary, it can 
hardly be held safely that the man’s general reputation is bad, unless there is something 
to corroborate the evidence of witnesses against him — AjmaT Singh, 1898 P.R. 2; 
Rajendra Prosad, 1 AL J. 611; Kundan, 9 Lah. 133, 28 Cr.L.J. 813; Jai supra. 

Mere suspicion, and mere allegations tliat a person is a man of ill-repute, is 
not sufficient to base an order under this section — Sohna, 27 Cr.LJ. 1067, 97 I.C. 43. 
Merc suspicion against the accused is not evidence of general repute. Statements 
of witnesses each of whom says that he suspected the accjsed to be implicated in 
this or that isolated offence, do not amount to evidence of general repute — Beckai, 
12 A,L.J. 937, 15 CrXJ 705; Amjad AH. 5 P.L.T. 129; Raj Narain. 25 AL.J. 
393, 28 CrLJ. 502; Kehr Smgk, 9 Lah 5S6. AIR. 1929 Lah. 41, 109 I.C. 127, 29 
P.L.R 443, 29 CrLJ. 479; Kundan, 9 Lah. 133. 28 CrL.J. 813, 104 I C. 253. A.IR. 
1928 Lah. 49; Sohan, 26 CrLJ 1377, 89 I C 513, A I.R. 1926 Lah. 45. So also, 
evidence of cases in which the accused was suspected or his house was searched, is 
not evidence of general repute — Rahan Ah, 11 ALJ 461, 14 CrLJ. 407; Beckai, 
12 ALJ. 937, 15 Cr.LJ 705; Surend^'a. 21 CrX.J. 170 (Cal). Where there is 
positive evidence Icr the defence that the accused is a good man, it is not a sufficient 
reason for casting it aside to say that proof of malice against the accused on the part 
of the prosecution is wanting — Suiendra, 21 CrL.J. 170 (Cal.). See also Cut Dayal, 
26 Cr.LJ. 99. 83 I C. 659. A.I.R 1925 Oudh 277. 

But the existence of suspicion can be material only as corroborating a witness’s 
tvidence as to repute — Jogendta, 25 C.W.N. 334 (336). An evidence that a person 
had been s'uspected and named in a large number of cases extending over a considerable 
interval, may be very useful corroboration of general evidence against him. Conversely, 
in a doubtful case, the fact that a person has never been suspected of any offence, 
may weaken the general evidence of reputation that is given against him— /?«/« Ram, 
23 O.C. 371, 22 Cr.LJ. 273 

It cannot be laid down as a general proposition that the fact that a person 
proceeded against under see 110, Cr. P Code has been acquitted of a charge brought 
against him of a substantive offence entitles him to have all evidence excluded of 
the incident which formed the subject of his trial It is entirely a question of the 
value of that acquittal. It is perfectly certain that if he was acquitted on the ground 
that the case was totally false against him, no Magistrate or Judge would think of 
taking It into consideration against him. On the other hand, if he was only given the 
benefit of the doubt there is no reason why the incident should not be put in evidence 
and given whatever value it might be worth. The fact that an accused person has 
been acquitted ol a particular charge may dimmish, and will dimmish m many cases, 
and may even destroy wholly, the value of the evidence, but does not render it 
inadmissible — Budhan, 23 AL.J. 507, 47 All 733, 26 Cr.L.J. 1130, A I.R 1925 All. 
694. 

Where the police or the Magistrates want to make use of sec. 117 (4), Cr. P. Code 
the witness should be allowed to depose, if he can in fact give that evidence, that 
the accused has a general reputation as a habitual thief (or robber, etc., as the case 
may be), but he should not be allowed to depose that the accused is a bad character 
or has the reputation of being a bad character Evidence as to general repute is 
permitted by law; but it is obviously a type of evidence which requires to be weighed 
very carefully; and that is the greater reason for being careful that no improper laxity 
is permitted — Kuruia, 26 ALJ. 519. A.IR 1928 All. 357 (358), 9 AICrR 467, 113 
I C. 282, 30 CrLJ 122 (124). A sritness should not be allowed to state merely" that 
the accused is a "bad character”, because that expression is too vague and susceptible 
of many different meanings But when a witness starts by saying that the accused 
is a "bad character" and immediately explains what he means by that expression 
by saying that the person habitually commits theft, then there is no ambiguity about 

his meaning and his deposition is adnussible as evidence of general repute Kumera 

51 All. 275, 1929 Cr.C. 346 (348). 
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A number of similar incidents oase to be isolated facts and become evidence 
of habit and character. How many facts must be proved to enable the Court to 
draw a reasonable inference of habit of an accused, cannot be laid down by any 
hard and fast rule; it depends upon the circumstances of each case. Evidence of 
general repute and character, which is not admissible when an accused is being 
tried for the commission of a spcdfic offence, is admissible in a case of this kind 
and specific instances where reasonable suspidon fell upon the accused, are good 
eNddence to show the basis of bad reputation. Whether from these instances habit 
and character can be inferred, is a matter to be dedded on the facts of the particular 
case. Reputation is the sum total of the rumours and Calks about a man accepted 
and believed by those who know him well The evidence of reputation is made up 
partly of the belief of the deponent and partly of what he heard from others of their 
beliefs. Distmcbon between reputation and rumour is well marked, though it may be 
difficult to say generally where a tumour ends and reputation begins How many 
instances build up a reputation and how long it takes for rumours to ripen into 
reputation, cannot be laid down by any hard and fast rule The distinction betw’een 
admissible endence of reputation and inadmissible hearsay evidence can be stated 
thus If the evidence is of those persons who are living in the locality where the 
reputation is prevailing and where people talk of their beliefs about him and who 
themselves believe it, it is admissible But if the evidence is of a man who does not 
know about the reputation himself but has heard it from others, it will be hearsay. 
In other words, the e\'idence of those who know the man and his reputation is admissible. 
Evidence of those who do not know the man, but have heard of the reputation is not 
admissible— Firangi, 34 CrLJ. $43. 143 IC 687. A.I R. 1933 Pat. 189, 1933 CrC 520, 
Ind Rul 1933 Pat 209. 

^Vhat weight is to be attached to the evidence of a particular witness must 
necessarily depend on the fact whether the witness is independent and impartial, 
whether he is in a position to disclose the source of his knowledge and whether the 
source of his knowledge is such as to inspire confidence If the witness merely states 
that a man is reputed to be an habitual offender and is unable to disclose the source 
of his knowledge, his evidence is entitled to no weight whatsoever The reputation 
of a man means "what is generally said or believed about his character” It follows 
that the evidence of a intness as to the general repute of a man must necessarily 
depend on what he has heard about his character from others It follows that the 
witness must be able to disclose the name of the person from whom he has derived 
his knowledge about the general repute of the man and if he is not in a position to 
do so, then his evidence cannot be treated as c\ndence of general repute of the man 
concerned— Rag/j«tar, 36 CrLJ 33 (35), 152 IC 120, AIR 1934 All 735, 1934 
Cr.C 936. 

273. Duty of the Court to test the evidence: — Evidence of general repute 
is obviously a type of evidence which requires to be weighed very carefully; and 
the Court should be careful that no improper laxity is permitted — Kurtca, 26 ALJ. 
519, 30 CrLJ 122 (124). WTicre the evidence for the prosecution is of a vague 
character, and when a case has to be estidihshed merely upon evidence of bad repute, 
the Court should take into consideration the value and weight of evndence tendered 
on behalf of the prosecjtion as compared with that for the defence— Cur Baksh, 12 
Cr.LJ 542 (Oudh) 

The Court (whether original or af^llate) must show by its judgment that it 
has duly weighed and examined the evidence for and against the accused in the 
case Where, therefore, in a proceeding started under sec 110 the judgment ran: 
“It IS obvnous that if one quarter of the evndence for the prosecution is true— and 
I see no reason to doubt that it is— the appelhnt is a most proper person to be 
bound o\*er under sec 110’, held that the judgment was bad and must be set aside 
and the case sent back for retnal— BAaius Dhar, 4 OLJ 141, 18 Cr.LJ $49 
Where the Appellate Court in a case under this section wrote a judgment of four 
Cl?.— 16 
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lines without giving even an indication of the fact that he had weighed the evidence 
for and against the accused, kdd that there had not been a proper trial of the case, 
and that it should be retried — Sara-a«, 14 A.L.J. 279, 17 Cr.L.J. 167. It must appear, 
on the face of the judgment, that the case of each accused has been taken into 
consideration, and reasons should be yven, as far as may be necessary, to show that 
the appellate Court has devoted judicial attention to the case of each accused— /amaif, 
35 Cal. 138. 

Evidence should be tested by its quality rather than by its quantity. IVhen 
the evidence on the side of the prosecution and the defence is found to be of an 
indifferent character, the prosecution must fail. If the quality of evidence is good 
on both sides, the case must also fail, if the evidence for the defence over-balances 
that for the prosecution — Sukka, 1898 P.R 4; Hart Telang, 27 Cal. 781; Raham Alt, 
11 ALJ 461, 14 CrLJ. 407 Where as many as 10 reliable persons come forward 
and testify to the good character of the accused, the Magistrate should not reject 
their evidence and pass an order under this section, merely because the prosecution 
produces a large number of witnesses — Bahadur, 27 O C. 327, 26 Cr.L.J. 530. On 
the other hand, the accused is not entitled to be acquitted merely because the defence 
witnesses are as numerous as or more numerous than the prosecution witnesses; but 
it is the weight of the evidence and not the number of the witnesses which the 
Court has to consider — Kewal Ktshore. 12 O L J. 413, 29 0 C. 44, AIR* 1925 Oudh 
473, 89 IC 147, 26 CrLJ. 1283; Cur Dm, 24 OC 225, 22 CrLJ. 647, 63 I.C 
407. 

In cases where proceedings are taken jointly agauist more persons than one, under 
sec. 110, the Magistrate is required to come to separate findings as regards each of 
the persons charged, mdisndually— Periffti. 35 CrLJ 952 (955); Dkaju. 34 CrL.J. 
476, 146 I.C. 931. A I R 1933 Pat 112, 1933 Cr.C. 261, Ind. Rul 1933 Pat. 187. 
See also Note 290. * 

274. Examination of witnesses; — Neither the prosecution nor the defence, 
in enquiries under this section, ought to be hampered in any vray— Legal RtmembranceT, 
Bengal v. Jiban Kumar, AIR 1936 Cal 292 ( 293) In a proceeding under this section 
the Magistrate is bound to examine all the witnesses produced by the accused Where 
the trying Magistrate declined to examine on behalf of the defence more than the 
same number of witnesses as were examined for the prosecution, held that it was 
not open to the trying Magistrate to put such an arbitrary limit on the witnesses 
whose evidence the defence desired to adduce — Amirulla, 22 C.W.N. 408, 20 CrL.J. 201. 
Where witnesses are ated for the defence in proceedings under this section, time and 
opportunity should be given to have them produced, and then only should order be 
passed — Pontluram, 38 CL.J 285, 25 Cr.LJ. 293, 76 I C. 965. 

But Magistrates should be careful not to allow an unnecessarily large number 
0 ^ witnesses to be examined, which would amount to a scandalous waste of public 
time and Magistenal energy— /tnina Smgk, 45 AIL 109 (112), 20 AL.J. 881. In this 
case the Police produced as many as 76 witnesses to prove the bad character of the 
accused (which took more than two months to examine them), and the total number of 
witnesses produced in the case was 402, the examination of v/hich occupied 6 months. 
The High Court severly condemned the procedure as "monstrous and amounting to 
something like persecution " 

There is no provision in Cr P. C. by which a Magistrate can arbitrarily limit 
the number of witnesses for the defence Section 257, Cr. P. C., which is one of the 
provisions relating to warrant cases, lays down that a Magistrate may refuse to 
I'sue process for the appearance of witnesses, when he considers the application to 
be for the purpose of vexation or delay or for defeating the ends of justice, but in 
such a case the gro-jnds for refusing to summon them shall be recorded in writing. 
Having summoned them, however, he must be presumed to have concluded that they 
are not being produced by the accused for the purpose of vexation or delay and 
therefore he should hear them, and in any case he must record his reasons for not 
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hearing them in writing — Tek Chond, AIR. 1935 All 638, 1935 CrC. 643 So long 
as the application under sec 257, Cr. P. C , is not made for the purposes of vexation 
or delay or for defeating the ends of jusbce, the appellant has a right to recall any 
witnesses cither for the purpose of examination or cross-examination. This is a matter 
eritirely to be left to the discretion of the Magistrate — Zamin, 34 CrL.J. 468, 142 
IC 752, A.I.R. 1933 Rang. 29. 1933 CrC 277, Ind. Rul 1933 Rang 52 A Magistrate 
has no sanction in law to arbitranly limit the number of witnesses whom the accused 
wants to examine in his defence. A person, who is called upon to furnish security 
under sec. 110, Cr. P. C , is entitled, like other accused persons, to have his full say 
in the matter and there is no warrant in law for calling upon such a person to play 
the role of a Judge and decide for himself who are his ‘‘best witness” and examine 
only such witnesses in his defence — Rathubar, 36 CrL.J 33, 152 IC. 120, AI.R. 1934 
All. 735, 1934 Cr C. 936. See also Note 286 In this connection. 

Further Inquiry: See Notes 294 and 295A. Section 436 as now amended 

does not apply to cases under this diapter. and, therefore, further inquiry cannot be 
directed in a case of discharge under sec 110 

275. Order for security: — The prowsion of law which requires sureties for 
the bond is made not with a view to obtain money for the Crown by the forfeiture of 
recognizance's, but to ensure that the particular accused person shall be of a good 
behaviour for the time mentioned in the order— /?«/»« Baksh, 20 All 206; In re Raja,, 
10 Bom 174 Therefore, an order under this section requiring persons to deposit cash 
in heu of entering into a bond for their future good behaviour is bad m law— 
Ckand, 6 Cal 14. 

Under this section, the Magistrate can pass an order directing the person to giVe 
seeuTtty But an order directing that person ‘‘must leave the town at once or he will 
be prosecuted as a bad character” is illegal and uUra vires— Ram Prasad, 19 AL.J 951, 
23 Cf.LJ. 122, 65 I C 554 

An order should not be made under this section, where a previous proceeding 
against the same accused had resulted m his discharge and only a short interval had 
elapsed between the previous proceeding and the institution of the present proceedings 
^kakur. 26 OC. 242, 24 Cf.LJ. 565 

It is illegal for a Magistrate to call upon a person to furnish security soon after 
the expiry of the term of imprisonment to which he was sentenced for past oOences. 
Before passing such an order, the accused should be questioned as to his means and 
intention of earning an honest livelihood, and he should not be subjected to penalties 
unless It is shown that there is no reasonable prospect of his future good behaviour — 
In re Raja, 10 Bom 174 (175) 

See Notes 292 and 293 

Fresh security after expiry of term o\ bond — ^\’here a bond for good beha\nour 
expired on the 13th of June 1905, and on the 20th June fresh proceedings were started 
against him, it was held that the order was illegal in as much as the accused was not 
given a sufTicienl opportunity of showing that he was xsilling to adopt an honest liveli- 
hood, and the inters a1 was not long enough to see whether the accused had reformed 
his course of life or not — Ranjit, 28 All 306, 3 ALJ 29; Akbata, 18 CrLJ 710 
(Oudh). Where the accused was impnsoned for one J'ear for failure to furnish secunty, 
and several months afterwards fresh proceedings were instituted against him as a result 
of which he was ordered to execute a bond for good behaxaour. it was held that the order 
was bad, that the accused has not had a suflicient Imim pemtentix, and that the e%il 
reputation which he had before his impnsonment still followed him and permeated the 
evidence of many of the witnesses — Junab Ah. 31 Cal 783; A’-£ v Sheikk Abdut, 
20 C.WN. 725, 43 Oil. 1128. 17 CrLJ 185. 33 IC 825; Sga Po. 17 CrLJ. 85; 
Rajendra. 17 CWN. 238 (268), 16 CLJ 467 See Note 271. 

See aUo 4 C.WN. 121 in Note 292 

In cases where there has been a prexnous order under this section, witnesses ought 
(0 piahe it clear in their c\ idence that their evidence relates to the reputation of 
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persons proceeded against subsequently to thdr release from imprisonment. It would 
be intolerable that on the same evidence as before suspected persons should continually 
be sent to jail under this section — Emp v. Niianjan Smgft, A I.R. 1933 All. 369, 55 
All 404, 1933 Cr.C. 646, 1933 A.L.J. 203; Gotap Khan, 22 C.W.N. Ix; Ram Deo, 19 
C.W.N 223, 16 Cr.L.J 312, 28 I C. 648. • 

Ettot in jorm of bond — When a bond required under sec. 110 was, under a mistake, 
executed m the form of bonds required to be 'entered into under section 107, it was 
held that the bond was void and the error could not be rectified under section 537 — 
Wadhawa, 1903 P.R. 32. 

Order should state on tohich clause it is based :~On the conclusion of the inquiry, 
if the Magistrate considers that the accused is a person falling %vithin any of the 
descriptions stated in this section, he should record a distinct finding of the speafic 
description, which he considers proved If the finding be insufficient, the final order 
based upon it will be open to reversal. The same will be the case, if the finding be 
that he is a habitual thief (or dacoit) but the finding is not supported by evidence 
that the misconduct is habitual — Punt Cite., p. 167. IVhen a person is sought to be 
proceeded against under this section. It must be made clear to him as to which sub- 
section he IS charged with coming under Mere assertion that he is a man of criminal 
tendency or is suspected of having committed enmes is insufficient— 26 CrL.J. 
1377, 89 I C 513, A I R. 1926 Lah, 45, 1 Lah. Cas 80 

* Remand to custody: — XSTiere proceedings are instituted under this section the 
Magistrate can remand the accused person to custody. See Note 526 under sec. 167. 

276 . Revision: — In question ansing under sec 110 and sec. 107, the moment 
it IS sliown prima facte that there is something which the Courts below have done either 
in excess of their powers, or by a too summary exercise of their powers, or by mis- 
applying the rules of evidence, or by not giving due effect to the evidence for the 
defence, an application for revision ^ould be admitted. But the High Court will not 
generally interfere on the merits except in very exceptional cases, because it is idle 
to suggest that the High Court, sitting with only the paper-evidence before it, should 
presume to differ on questions which are purely questions of fact and questions depending 
on the demeanour of witnesses— Gayani, 17 CrL J 461 (All ). The High Court is not 
a Court of Appeal in cases under sec 110, and the responsibility of administering that 
section does not rest upon it. It is only when something appears unsatisfactory and 
unusual in the proceedings of the lower Court that the High Court will look into the 
record to examine whether the order under sec. 110 has been properly passed— Ro; 
Narayan, 25 A LJ 393, 28 Cr.Lj 502. The High Court Is not a Court of Appeal in 
cases under section 110, and the duty of the High Court is not to weigh the evidence 
given on behalf of one side or the other, but only to see whether the Ciiurt below has 
approached the consideration of the case in a fair way, having regard to the interest 
not only of the prosecution but also of the accused — Miharban, 13 AL.J. 1046, 16 
Cr.LJ. 805; Juggut Chtinder, 2 Cal 110 (112); Ketcal ivisAorc, 29 O.C. 44, 12 OiJ. 
413, 26 CrL.J. 1283, A I.R. 1925 Oudh 473, 89 I C. 147; Likha, 35 Cr.L.J. 403, 147 
l.C 388, 11 O.W.N. 84 But at the same time before affirming an order under this 
section the Court is to be satisfied that the evidence m the case was of a character 
which made it imperative in the interests of public security to pass an order under 
this section— LacAmon, 28 Cr.Lj. 515, 102 l.C. 211, AIR. 1927 All. 473; Alimuddin 
alias AUia, 82 l.C. 36, 22 ALJ. 678, AIR. 1924 All. 569. 25 Cr.LJ. 1172. The 
High Court will not interfere on the merits with proceedings under this section, 
provided that the Lower Court or the Appellate Court shows in its judgment that it 

his really and not merely nominally considered the evidence on the record Shtam Lai, 

6 AL.J. 487, 9 Cr.Lj. 528. The High Court is not disposed to encourage revision 
applications in respect of proceedings under this Chapter, because so long as the cases 
proceed fairly and regularly, the Magistrate is the best tribunal, in fact the only tribunal 
vho can satisfactorily decide them— Dorbori Singh. 45 All 749 (751), 24 Cr.L.J. 257. 
Bat at the same time the administration of this section has to be very carefully watched; 
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and where e\'idence has been misunderstood or ignored, difficulties have not been seen 
or the rules of evidence have not been followed, and the Judge has reviewed the case 
in a very perfunctoiy way without noticing the palpable defects m the evidence, the 
grounds upon which a man has been bound down require to be carefully scrutinized — 
Bisheswar, 19 AL.J. 668 If it is established to the satisfaction of the High Court, 
that the proceedings under sec. 110 are not bona fide, and that in substance their 
continuation would mean an abuse of the statutory provision on the subject, it is not 
only competent to the High Court but it is its obsnous duty to interfere — Rajendra, 
17 C.\YJ4. 238, 16 CLJ. 467, 18 1C 149, 14 Cr.LJ Sj Najar, 28 CWN. 23, 38 
C.L.J 198, 25 Cr.LJ 189, 76 I.C. 429, AIR 1924 Ca! 114; Satindra. 48 CLJ. 143. 
It is undoubtedly true that Magistrates have complete jurisdiction to initiate proceedings 
under sec. 110 Cr. P Code pro\nded that they are satisfied that there are sufficient 
materials for doing so, hut in each case the superior Court will examine, if necessary, 
the materials upon which the proceedings are based — Narendra Nath Jka v. Emp., 
39 CrLJ. 811 (813), 176 IC 849. 19 P.LT. 542. 1938 P.W.N 588, 4 BR 767, 11 
R P. 116, AIR 1938 Pat 533 Though the High Court finds it difficult to interfere 
with orders under sec 110, still it has to be satisfied that the evidence is of a character 
which will reasonably support the interference that it is necessary in the interests of 
public security to bind dowm the accused— A/iwlidrfm, 22 ALJ 678, 25 CrLJ. 1172 
If the Courts below approach the consideration of the case in a fair way and 
subject the evidence both for the prosecution and for the defence to legitimate criticisms 
the High Court is relieved from the necessity of weighing the evidence in criminal 
revisions. Where it is clear from the judgments of the Courts below that the evidence 
has not been fairly considered, it is imperative to examine the evidence with a view to 
test the accuracy of the decisions of Uie Courts h^Xow—Raghubar Dayal, 36 CrLJ. 33, 
152 I C. 120, A I R 1934 All 735. 1934 Cr C 936 See also Nizamaddt, 23 C W N 488 
There can be no doubt that m the case of orders made in a proceeding under this 
section the rcvisional jurisdiction of the High Court is as much unfettered as in other 
cases coming before it, and interference by the High Court would colled for, and 
justified on a proper case being made out At the same time the position cannot be 
overlooked that tlie question whether it is necessary, in the interest of keeping the 
peace, to take security from a person, is essentially a question which concerns the 
Magistrate and the local Police; and it ma> be said (hat the power to demand security 
from suspected persons is a power that is almost as much of an executive as of a 
judicial nature The High Court will, therefore, interfere only on very strong and clear 
grounds which go to show that theie has been, m a particular case, a miscarriage of 
justice— Parfcori Chatan, 35 CrLJ 952. 61 Cal 588, 149 I C 460, 1934 CrC. 690, 
AIR 1934 Cal 482 See also Khanatnam. 33 CrLJ 324, 136 IC 753, AIR 1932 
Sind 100, 1932 Cr C 540, Ind Rul 1^2 Smd 49 

^\'here the bad livelihood proceedings were pending for an unconscionable time 
mainly due to the fault of the petitioners themselves and according to the Crown a 
murder took place because the murdered persons were witnesses in the bad luelihood 
case, the High Court refused to exercise its revisional powers for slay of proceedings 
under sec 110, Cr P C, and declined to interfere with the direction of the lower 
Court as regards the dates of the tnal of the bad livelihood case— Cirrfftaii, 3t CrLJ 
1145, 146 I C. 37, AIR 1933 Pat 116, 1933 CrC 260 

277. Order under Special Acts: — An order rcstncting movements under 
the provisions of sec 7 of the Punjab Act V of 1918 (Restriction of Habitual OffendiTS 
Act) cannot be passed against any person from whom a security has already been taken 
under sec. 110 of the Cr P. Code— A'cfrir Bakik. 1 Lah 1(X); Bhana, 1919 PLR, 3j, 

A double order both under sec 110 of this Code and under sec. 7 of the Burma 
Habitual Offenders Restriction Act is illegal, and the order of restnaion r*u‘t be «t 
aside— Pa« Zyaw, 1 Bur.LJ 257, 24 CrLJ 735 l\here proceedings have fx-cn taken 
under sec 110 of this Code by the Sub-divisional Magistrate, and a final ord'T fias bee= 
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passed under sec. 118, the District Mj^strate {and he alone) can convert the order 
into an order of restriction under the Burma Habitual Offenders Restriction Act (II 
of 1919), where there has been a proper preliminary order under sec. 112 and the 
District Magistrate has good reasons for the change — Parsodan, 2 Rang. 524. 

Proceedings under this section against persons who have been registered under sec. 4 
of the Criminal Tribes Act (III of 1911) are not illegal But such proceedings though 
not illegal are inexpedient, and the fact that the persons proceeded against are already 
registered under the Cnminal Tnbes Act may be a factor and an important factor which 
the Magistrate should take into consideration before he makes any order against them 
under sec. 110 of this Code — Ghulam Raiut, 20 Cr.L J 30, 48 I.C, 510 (Cal.). A person 
who has been registered under the Criminal Tnbes Act may be proceeded against 
under sec 110 of this Code, if he pursues a career of crime bringing him w'lthm some 
one of the clauses of this section Eadi case has to be scrutinized on its merits If 
such proceedings appear to be necessary in view of the exigencies of any particular 
case, evidence of general repute, which is bound to be affected in a large measure 
by the very fact of the person proceeded against being a member of a criminal tribe, 
should be, if at all, acted upon with great caution and scrutiny — Bada Mir, 54 Cal. 
279. 31 CWN. 165 (166), 28 Cr.LJ 106, 44 I.C 314, A.I.R 1927 Cal. 213 

277A. Transfer: — Cases under Ch. VIII may be transferred in accordance 
^vtlh the provisions of sec. 192, Cr. P Code See Notes 598 in this connection. See 
also Cvlahrao Loxmanrao Changude v. Emp , in Note 258 

A person proceeded against under sec 107, Cr P. Code can apply for transfer of 
the proceedings under sec. 526, Cr. P. Code— //a;i Baqridt, 26 A,L J. 398, 29 Cr L J. 448 
(449), 108 IC. 569, AIR 1928 All 26a 

Proceedings under sec 110, Cr. P Code cannot be transferred by the High Court 
to another district— v. Mahettdra, 30 All 47, 27 A.W.N. 268, 7 CrLJ, 214} 
Amar Singh, 16 All. 9 This view was dissented from in Emp v. Wakid Ah Khan, 
32 AH. 642, where Tudball, J, observ'ed. “No doubt, a Magistrate cannot take action 
under sec. 110 unless the person against whom the action is taken, is one within the 
local limits of his jurisdiction But once action has been taken, the inquiry and the 
final order are made under the powers conferred by sec 117 and sec. 118 of the Code 
Section 526 clearly enables this Court to transfer a criminal case of this description, 
once It has been properly instituted, to any other Criminal Court of equal or supenor 
jurisdiction (and which otherwise would have no junsdiction), and the order of this 
Court will give jurisdiction to the Court to which the case has been so transferred to 
make an enquiry under sec. 117 and to pass an order under sec. 118. I do not think 
that the powers of transfer given to this Court by sec 526 are in any way limited by 
the terms of sec 110 or sec. 107 of the Code ” This view w’as followed in U Gandama, 
145 I.C. 314, AI.R. 1933 Rang 164. 1933 Cr.C 763, 6 Rang. 41. 34 Cr.L.J. 950 
As a rule, it would not be at all in accordance with the view of the Calcutta High 
Court, to transfer any preventive proceeding from one district to another. It must be 
an extremely exceptional case that could justify the interference of the High Court 
with the j’urisdiction of the Magistrate of the distnct taking preventive action within his 
own boundaries and imposing such fordgn and extraneous duty on the Magistrate of 
another district — Cliandi Prosad, 17 CWJ<I 536, 20 I C 142, 14 Cr L.J. 382. See also 
Maung Saw I/laing, 34 CrLJ. 1195, 146 IC. 23, A.I R 1933 Rang. 165, 1933 Cr.C. 
764, where the High Court transferred proceedings under sec. 107, Cr. P C., to another 
district. 

277B. Confession: — A confession in a dacoity case is admissible against its 
maker in proceedings under sec. 110, Cr. P Code. It is clearly inadmissible against the 
co-accused in such proceedings, the pro\-iaons of sec. 30 of the Indian Evidence Act 
not being applicable in such a case—Amirulla. 22 CWJ^. 408, 49 I C 649- Mafiztiddin 
25 C.W.N. 239. 61 IC 793. 33 CLJ. 70, 22 CrLJ. 441. AI.R 1921 Cal 557 In 
Richpal, 36 Cr.L.J. 198, 57 AIL 312, 152 I.C 881, A.I R. 1934 All. 927, 1934 Cr.C 
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1 , 1931 A L J. 1170, the Allahabad High Court took a contrary view, holding that 
[30 of the Indian Evidence Act applied to such a case See also 41 All. 231, 
147, 20 Cr.LJ. 206, 49 I C 654 

111. [Repealed.] 


|der to be made. 


ns section has been repealed by sec. 8 of the Criminal Law Amendment Act 
of 1923). It ran as follows' — 

111. The provisions of secs. 109 and 110 do not apply to the European Bntisli 
jets in cases where they may be dealt with under the European Vagrancy Act, 1874 ” 
‘We consider that sec 111 should be repealed and tfiat secs 109 and 110 should 
equally to Europeans and Indians ” — Report of the Racial Disltnclions Committee, 
16 

112. When a Itlag^istratc actinia under section 107, section 
108, section 109 or section 110 deems it 
necessary to require any person to show 
under such section, he shall make an order in writing, 
hg forth the substance of the information received, the 
lint of the bond to be executed, the term for which it is to be 
rce, and the number, character and class of sureties (if any) 
red. 

|78. Scope: The pronsions of this section must be complied with by a 

uate passing a preliminary order under the Burma Habitual Offenders Restriction 
1 of 1919), and if that order does not set forth the substance of the information 
D and the term during which the order of restriction sliail be in force, the entire 
ilmg 13 irregular and order passed therein must be set aside— Porsodan, 2 Rang. 
The information which leads to action under sec 107 may be of the most vaned 
'It may be oral, sworn or not sworn, and need not be in writing It may be 
I any source, official or unofficial, formal or informal It may be derived from 
' /lagistrate’s oirn knowledge He is not bound to disclose the source or the nature 
' /iormation received — In re Mithu Khan, 27 All 172. 1901 AWN. 206, 1 ALJ 683s 
‘ilapadmanabhtah, 54 Mad 422. AIR 1930 Mad 975, 1930 MWN. 1100, 32 
'W 784. 59 MLJ 914, 129 IC 70. 32 CrLJ 217, 1930 CrC 1191 
'179. Order in writing: — Before making an order the Magistrate may hold 
^iry. See Note 230 under the heading "Inquiry" A Magistrate acting under 
pter has no power to act until he has recorded an order in wnting under this 
Ramesliwar, 36 All 262, 12 ALJ 365 The issue of a warrant under sec 115 
ecording an order under this section is illegal — Jatoi, 20 S L R 122, 27 Cr L.J. 
C. 391. So also, where the accused persons were arrested as suspected habitual 
id the Magistrate fi^ed a date for the production of esidence with the object 
of issuing a notice under sec. 112, but on the date fixed, after heanng the prosecution 
evidence, he at once called upon the accused to enter upon his defence to a charge under 
see. 110, held that the procedure was illegal and the proceedings must be set aside 
It is only after the Magistrate has recorded an order under sec 112, that the actual 
hearing can by law take place at all— Rajbanst. 42 All 616 (648). 22 CrLJ 228 
In Pragi, 10 OC. 365, 7 CrL.J. 9t. however, it has been held that the provisions of 
this section arc purely directory, and a failure to record the order is a mere irregularity 
In In re Kavatbam, 26 ML.T. 385, 20 CrXJ. 763, it was held that the omission to 
draw up a proceeding under this seaton or to serve a copy of the order on the accused 
under sec 115 did not vitiate the proceedings, if the order was drawn up later and read 
out and e.\pl3med to the accused who appeared in Court in pursuance of a summons. 
INTiere a Magistrate, instead of making an order in writing, mote the order on the 
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back of the police report which gave the information, held that it was a mere irregularity 
cured by sec. 537— Raw Deo. 27 CriJ. 1132, 97 I C. 652. A I R. 1927 All. 767, 25 
A L.J. 44, 49 All. 228. 

Joint order: — ^Vhere there are several persons, and the charges against them 
are not the same, a joint notice to them is undesirable. Each man is entitled to a 
separate notice and not to have the charges which are going to be made against him 
confused with the charges that are being made against somebody else — Ram Lai, 51 
All. 663, 30 Cr.L J. 562 (564), A.I.R 1929 AIL 273, 116 I.C. 25. 1929 AL.J. 361. 

280. Contents of the order: — 

Substance oj the injormatian. — It means an abstract of the facts upon which the 
Magistrate charges the persons proceeded against with being likely to commit a breach 
of the peace, so as to give them notice of what they have to meet and be prepared to 
meet it—Kalta, 59 MLJ 887. 32 CrL J 27 (29), A I R 1930 Mad 859, 1930 CrC. 
1033, 127 I C 652 Under this section, the substance of the report made to the 
Magistrate should be clearly disclosed to the accused so that he may be informed of 
the charges or of the nature of the evidence which he is to rebut. Thus, a notice under 
sec. 110 must contain something more than a mere reproduction of the clauses of the 
section There should be sufRaent indication of the time and place of the facts charged 
and sufficient details which enable the accused to know what facts he is to meet — 
Rangd Reddl, 33 M.L J. 97, 21 Cr.L.J. 354, 55 1 C. 722, A I.R. 1920 Mad. 534, 11 
M L W. 331, 1920 M W.N 398, 43 Mad 450; Kripasindhu, 19 Cr L.J. 905, 1918 M.WJ4. 
751 J Tamear, 19 SLR 176, 26 CrL J 1398} Santhana Ramaswarni, 1937 M.W.N. 885. 
The omission to state the substance of the information is a grave and substantial 
irregularity and if it be shown that the accused has thereby been prejudiced the order 
of the Court should be set aside. In the absence of such prejudice the proceedings 
cannot be treated as void ab tmito—AItsher Dost Muhammad, AIR. 1939 Sind 261, 
40 Cr L J. 887, 184 I C. 189, 12 R S 94 Magistrates should by no means be contented 
with allowing the officer to fill up a vague lithographed or typed form, but ought to do 
their best to see that the first order does actually contain the substance of the 
information, no less and no more If this is not done, the accused cannot know till 
he comes to Court precisely what he is charged with, and as no charge is drawn up, 
he may not know till the final order is passed what his alleged delinquency is— SKi/a«, 
A I.R. 1925 Sind 236, 19 SLR 332, 26 CrL.J. 767, 86 I C. 351. A meie assertion in 
writing by the Magistrate that he has been informed that an offence (e.g, a breach 
of the peace) is likely to be committed, is not sufficient; the persons proceeded against 
are entitled to know the nature of the accusation they have to meet and to a reasonable 
opportunity within which to prepare themselves to meet the accusation and to cite 
witnesses— /swor Chandra, 11 Cal 13; Nathu, 6 All 214; Ranga Reddi, supra. The 
accused is entiled to be told the nature and extent of the information. Therefore, 
if the substance of the report made to the Magistrate is not clearly disclosed, and 
the accused is not informed of the charges and of the nature of the evidence that he 
is to rebut, the proceedings cannot be regarded as legal — Range Reddi, supra. Where 
a notice under sec 107 did not at all state when the threats complained of were uttered, 
who were the persons who were threatened and when the apprehension of a breach 
of the peace arose, held that the notice was x-ague and bad in hw—Konda Reddi, 41 
Mad 216, 18 CrLJ. 787, A I.R. 1918 Mad 555, 41 IC 990. A notice which is very 
meagre and does not contain sufficient details regarding the charges brought against 
the persons, is illegal, and this defect cannot be remedied by any explanation given 
by the Prosecuting Inspector at the commencement of the trial— /m re Kulli Goundan, 
47 M.L.J. 689. 26 Cr.LJ. 673. 86 IC. 49. AIR 1925 Mad 189; Kalla Goundan 59 
ML.J 887. 32 Cr.LJ. 27, 32 ML.W. 320. 1127 IC. 652. A.I.R 1930 Mad. 859. See 
al«o Santhanaramaswami v. Ernp, 1937 M.WJ4.Cr. 189; 2 Weir 49, Maruthapali 
Goundar v. Emp , A I.R. 1937 Mad 356, 169 I.C 97, 38 CrL.J 699, 1937 M.W.NCr. 
9. After discussing the above mentioned ruling the Full Bench of the Madras High 
Court has laid down that action taken under sec. 112, Cr. P. Code constitutes a 
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judicial act and therefore the Magistrate should not act arbitrarily. There must be 
information of a nature which convinces him that there is a likelihood of a breach of 
the peace It is impossible to formulate a hard and fast rule with regard to the 
nature of the information on which a Magistrate should act. What is reasonably 
sufficient to satisfy a Magistrate must depend on the particular situation While there 
must be something more than the past misconduct of the person proceeded against 
to justify a notice being served ui»n him, the Cr. P, Code does not require the 
information to show the particular act whidt is in contemplation at the time. The 
Magistrate must be satisfied that there is a bkelihood of a breach of the peace. What 
will satisfy him must depend on the particular facts of the case — In re Mutimswami, 
AIR 1940 Mad. (25. 26), 50 MLW. 802, 1939 M.W.N. 1209, 185 I.C. 824, 41 
Cr.LJ. 238, (1940), 1 ML.J. 11 (F.B). 

Merely informing an accused person that he is suspected to be a habitual thief, is 
not a sufficient notice, before proceeding under sec 110. There must be something in 
the nature of the indictment or charge containing substantial particulars indicating the 
grounds upon which the police have given information to the Magistrate — Ra]bansi, 
18 A.LJ 678, 42 All 616 (648), 22 CrLJ 228? Nikal. 49 All, 5, 24 ALJ. 900, 28 

Cr.L J. 9, A I R 1926 All 759, 99 I C. 41 The failure of the Magistrate to record 

the details of the information which he has received, is not a mere irregularity which 
would be covered by sec 537, but is an illegality which vitiates the trial— N/fiaf, 

(supra) The Oudh Chief Court, however, dissents from these two rulings and is of 

opinion that the ‘substance of the information’ docs not mean an> thing more than 
the gist of the information It is not necessary to state anything more than the 
particular section or sub-section on which it is proposed to proceed against the accused 
In any view, the failure to give the accused the information of the nature of the 
case against him, ^ a mere irregularity cured by sec 537— Rom Chulam, 2 Luck 157, 
28 Cr.L J 744 ( 746) . 103 I C 792, A I R 1927 Oudli 306. 6 0 W N 1202 The Calcutta 
High Court likewise holds that the substance of the information means such or so much 
of the information as would enable the paly to know under what clause of sec 110 

he is charged or to what particular class of offenders he is said to belong Where 

possible, the repetition of the words of the section should be avoided, but the notice 
IS not rendered invalid because of failure to mention the details of the case — Bkut 
Nath. 33 CWN 852, 124 IC 71. 31 CrLJ 614. 1929 CrC 387, 57 Cal 503, AI.R. 

1929 Cal. 739 It is utterly impossible to draw the line or to offer the Magistrates 

any g’jiding principle which would assist them m determining how much information 
is to be given in a case under sec 110 It is sufficient if the particular clause of the 
charge, or where there are more than one offeree named m a charge, the particular 
offence or offences are given in the notice — Chandan, 52 All 448, AIR 1930 AH. 
274, 1930 CrC 442, 124 IC 40, 31 CrLJ 627. 1930 ALJ 389 Ordinarily, it is 
sufficient if that portion of the clause of sec 110 which is applicable to the particular 
case IS specified in the notice, but where the particular clause refers to two or more 
offences, tlie particular offence or offences which is more appropriate to the particular 
case should also be mentioned in the notice This applies more particularly to clause (d) 
of sec. 110— Chandan, supra This section does not contemplate that the allegations 
of fact constituting the information should be embodied in the preliminarj' order 
The section provides for a preliminary* order to be passed in proceedings started under 
secs 107, lOS. 109 and 110 and contemplates that the order should contain as much 
of the information as would be sufficient to enable the party to know under which 
of the several sections or which part of any one of them he is proceeded against. 
The preliminary order under this section need not contain more than an indication 
of the particular offence which is sought to be pn:\ented — Jagannat'n Piasad Emp , 
AIR 1910 Nag 134 (135), 1940 NLJ 31. 

The omisston to set forth the substance of the information will not of itself be 
sufficient to render the proceedin'; and the final order null and \oid. unless the accused 
has been prejudiced by the omission and a failure of justice has been occasioned— f/if 
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fofoT, 3 A]l. 545; Abbasu v. Umda, 8 Cal 724; Bhagwan, 1891 A.W.N. 40; Tamvar, 
19 SLR. 176, 26 CrLJ. 1398; the omission in the notice to give detailed information 
as to the nature of the evidence for the prosecution, is not an irregularity sufficient to 
vitiate the proceedings, especially if the accused had cross-examined at great length the 
witnesses for the prosecution— Doftra, 20 Cr.LJ. 436 (Pat ); or if as a matter of fact 
the accused had clear notice of the case made against them and had ample time and 
opportunity to let in evidence— Joi Smih, 23 Cr.L.J. 42 (Pat). According to the 
Lahore and Rangoon High Courts, an order wWch does not set forth the substance of 
the information is illegal and must be set aside — Ujagar, 10 Lah. 155, 30 Cr.LJ. 839, 
117 I C 807, A I R 1929 Lah 5(M. 1929 Cr.C. 61, 30 P.L.R. 694, Ind Rul 1929 Lah 
695; Maung Tunu, 4 BurL.J 172. 27 Cr.L.J. 318 (319), ‘92 I C. 702, A I.R. 1925 
Rang 353. For contra, see Dayaram, 27 Cr.L,J. 575, 94 I.C 143, AIR. 1926 Lah 366. 

In a proceeding under sec 107, the Magistrate may give only the substance of 
the information received, and it is not necessary to specify the dehnite acts which the 
accused intends to commit — Jaguji, 16 A.L.J. 567, 19 Cr.LJ 876, A.I,R. 1918 All 
93, 43 I.C. 72. In proceedings under see. 110 an order by the Magistrate stating 
that he has received some reliable information (though not definite) that the accused 
is a habitual cattle thief and a receiver of stolen goods, is a sufficient compliance 
with the provisions of this section— /« re Kala, 1896 A.W N. 73. 

But a Magistrate is not bound to give the source of the information— -/« re Milhu, 
27 All 172; Alimuddtn, 29 Cal. 392. It is also not necessary to give a list of the 
prosecution witnesses in the ordtr—Chmlamon, 35 Cal. 243, 12 CW.N. 299, 7 CL,J. 
177; Rajendra, 17 CW.N 238 (261), 18 IC 149, 16 CLJ. 467, 14 Cr.L.J. 5 

Section 110 provides six categories of cases within one or more of which the 
offender’s case must come in order that a penalty may be imposed in accordance with 
that section When a person is sought to be proceeded against under this section it 
must be made clear as to which sub-section he is charged with coming under. It is not 
enough merely to assert that he is a person of criminal tendencies or that he is suspected 
of having committed certain crimes. The omission to do so is obviously a serious 
hardship to the accused person, in as much as he receives no notice of the precise case 
which he is to meet. It is not enough to charge a person generally of having committed 
an offence under sec. 110, Cr P. Code without ^eafically stating under which of 
the sub-section the case is alleged to fall^o/iaw Singfi, 26 CrLJ 1377, 89 I.C 513, 
A I.R 1926 Lah 45. 

^Vhe^e m a proceeding under sec. 107, Cr. P. Code the Magistrate has only 
reproduced the language of the section, without specifying in what way and with 
reference to what matter a person was likely to commit a breach of the peace and in what 
way he was likely to do a wrongful act which might occasion a breach of the peace, 
the proceeding is vague and cannot be supported— Awanoi Ah. 30 Cr.L.J. 492, 115 
I.C. 545, AIR. 1929 Pat. 67, 10 P.LT. 639, Ind Rul. 1929 Pat 209 

It is doubtful how far an order under this section can properly exceed the informa- 
tion given under sec. 107, Cr. P. Code—/a$oda Lekhra} v. Emp , 40 CrLJ. 703 (704), 
ILR. 1939 Kar 662, 182 I.C. 698, 12 RS 31, AIR 1939 Sind 167 

Amendment of the order: — If it had been the intention of the Legislature 
to give Courts power to amend orders under sec. 112, after they had been commu- 
nicated to the accused, provision would have been made in the Code for such amend- 
ment. The provisions which have actually been made, seem impliedly to prohibit any 
amendment of that kind In the first place it is necessary not only that the information 
received should be set out in the order under sec 112, but also 'the kind of the bond 
to be executed, the term for which it is to be enforced and the number, character and 
class of sureties, if any, required These latter requirements for an order under sec 112 
seem to indicate that it was not the intention of the Legislature that the Courts should 
have a more or less free hand m altering the nature of the bond, the class of sureties, 
the term for which the bond was to be enforced, after evidence had been taken or 
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during the course of the proceedings. The provision of sec. 118 would be meaningless, 
if it was open to Court at any time to amend the original order under sec. 112 — Nhn, 
34 Cr.LJ 9, 140 I.C. 170, AIR. 1933 Sind 8, 1933 CrC *32, 27 SLR 19, Ind. Rul. 
1932 Sind 182. For contra, see Hyda Khan, 1933 M.W.N. 551. But where the 
Magistrate recorded an order calling upon three persons to show cause why they should 
not be required to furnish secunty in the sum of Rs 2,000, got a copy of that order 
duly scr\’ed on them to appear on a certain date and, on their appearance on the fixed 
date, passed an entirely fresh order under sec 112 and carefully read it out to them 
as was required by sec 113, it was held that the proceedings were in no way vitiated 
by the procedure adopted by the Magistrate — Muhammad Ishaq, 28 Cr.L J. 815, 104 
I C. 255, A 1 R. 1927 Lah. 689 

Where a person was not called upon to show cause as being ‘‘by habit" a thief 
and burglar but it was stated in the order drawn up under sec. 112, Cr. P C , that it 
appeared to the Magistrate that he was by "general repute” a thief and burglar, it was 
held tliat the proceedings were not iHegal in as much as it was not shown that he was 
misled or in any way prejudiced by the terms of the order under sec. 112, Cr. P C. — 
The Deputy Legal RemembranccT v Kadtr Muza, 17 CWN. 331, 13 CrLJ. 784, 
17 I C. 416. 

There is nothing in the proMsions of sec 109 or of sec 112, Cr P. Code which 
makes it imperative on the part of the Magistrate, after having recited the reasons 
why the person named is to be called on to execute a bond, to enter the actual section 
and clause which he considers appropriate Where the Sessions Judge m appeal has 
considered that what is set out in the body of the order under sec 112, Cr P Code 
brings the matter within the terms of clause (a) of sec 109, Cr P Code and not 
under clause (b). and he has in effect corrected what he considers either to be a 
misconception of the trying Magistrate or a clerical error and the substance of the 
accusation which the applicant had to meet has not been altered in any way, there 
is jurisdiction of the Appellate Court to make the alteration— A/iesouo/i v Emp, 39 
CrLJ. 747 (748), 176 I.C 465, AIR 1938 Nag 303, 11 R N 54. ILR 1938 Nag 
595. 

bee also Note 292. 

Number, character and class of sureties: — The Magistrate in setting forth 
the number, character and class of sureties, sliould not place undue and unnecessary 
difliculties m the way of finding them — Ralmatulla, 22 CrLJ 395 (All ) The Magis- 
trate should not impose impossible restrictions, as the procnsions of this Chapter are 
prcventiNC and not penal— i\/d Pahor, 1 SLR 46. 8 CrLJ. 166 

Therefore, a Magistrate has no right to impose a condition requiring the accused 
to find sureties residing within certain geographical limits (eg. within one mile or 
five miles) or residing m a certain locality — A'arom Soobodkee, 22 W R 37; Tara Sing, 
1880 PR. 33; Bhagtean, 7 ALJ 993, 11 CrLJ 536; Hasimtiddin, 10 ALJ 354, 13 
CrLJ 831; Rahiinandan, 20 ALJ 520. 23 CrLJ 400; Mangat. 6 OC 199; or to 
impose a condition that the sureties must be inhabitants of one village— .Vga Po, 17 
CrLJ 85 In Nabbu, 24 All 471, it has been held that the Magistrate is entitled to 
prescribe certain geographical limits for the residence of sureties, but it must not be too 
narrow; and, therefore, where an order was passed by a Magistrate requiring the sureties 
to be "residing within the Municipality of Mirzaporc" the High Court added the words 
"or in the immediate neighbourhood” 

Lastly, as regards the class of suiettes Since sec 112 gives the Magistrate power 
to define the character and class of sureties, U is open to him to require that they must 
be landholders or persons hasang a certain pecuniary' status— Rafcim. 20 All. 206, Jha 
Natha. 16 BomLR 138, 15 CrLJ 268; AUakbad. 17 SL.R 160; fumo. 16 CrUJ 
252, 8 SLR 229; (but see irosya. 1901 PR 28); or that thej should be of respectable 
character and should not be of inferior standing to suspects — Md Ibrahim, 8 SL.R. 173, 
16 CrLJ 100, 27 1C 148 But a condition that the sureties must not be lambardats, 
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inamdars and Cliowkidars {Kaim Khan, 1906 P.R 18) or tliat they must not be 
related to the accused {Naratn, 22 W.R. 37) or that they must not come from Kaharati 
and must not be Kunbi by Caste (Fou, 1 BomLR. 520) is too restrictive and illegal. 
See Notes under sec. 122. 

Copy: A person against whom a Mapstrate has drawn up an order under sec. 

112, Cr. P. C., asking him to sliow cause why he should not be bound down to keep 
the peace under sec, 107, Cr. P. C, is not entitled to obtain a copy of the written 
information given by the police on which the order is hi&ed—Anantapadmanabhiah, 
AIR. 1930 Mad 975, 54 Mad 422, 1930 MW.N. 1100, 32 ML.W. 784. 59 M.LJ. 
914, 129 I C. 70. 1930 Cr.C 1191, 32 CrX.J. 2'7. 

Revision: ^The High Court has powers under sec. 439 read with sec. 423 (1) (c) 

and sec. 561A, Cr. P. Code to set aside the Mapstrate’s order under sec 112, Cr. P. 
Code and to quash proceedings — Jasoda Lekhiaj v. Emp., A.I R. 1939 Smd 167 (170), 
I.LR. 1939 Kar 662, 182 IC 698. 12 R.S. 31. 40 Cr.L.J. 703. The High Court has 
undoubtedly power to quash proceedings where the notice issued does not comply 
with the requirements of sec. 112, but before doing so, it must be satisfied that there 
has been a failure to comply It must be remembered that the issue of the notice 
is merely a preliminary step and no order can be passed under sec. 107, Cr. P. Code 
unless the inquiiy which follows the issue of the notice shows that the laying of the 
information ^as justified. The High Court can always interfere when the inquiry 
has not been held in accordance with the law or a wrong conclusion has been arrived 
at— /n re Mutbuuvami. 41 CrL.J. 238 ( 241), 185 I C. 824, AI.R 1940 Mad, 23, 
60 M.L.W. 802. 1939 M W.N. 1209. (1940) 1 M L.J. 11 (F.B.). 

113. If the person in respect of whom such order is made 
Procedure in respect present in Court, it shall be read oyer to 

of person present in him or, if he SO desires, the substance thereof 
shall be explained to him. 

‘Is present in Court’: — Even if persons are illegally arrested and brought into 
Court, the Magistrate Is justified in treating the persons as present m Court and may 
proceed to initiate proceedings — Ghullam Hiiscm, 12 Cr.LJ. 533, 12 I.C. 301 (Bom.). 
The record must sliow conclusively that the order was read out to the person proceeded 
against— Urn Dayal. 28 Cr.L.J 8, 99 IC. 40. A I.R. 1927 All 146 

114. If such person is not present in Court, the Magistrate 
Summom or rrorrant s^all issue .a summons requiring him to 

in case of person not so appear. Or, when such person is in custody, 
a warrant directing the officer in whose 
custody he is, to bring him before the Court: 

Provided that, whenever it appears to such Magistrate, upon 
the report of a police-officer or upon other information (the sub- 
stance of which report or information shall lie recorded by the 
^vlagislrate, that there is reason to fear the commission of a 
lireach of the peace, and that such breach of the peace cannot be 
prevented otherwise than by the immediate arrest of such person, 
the Magistrate may at any time issue a warrant for his arrest. 

281. Issue of Summons: — Summons is necessary only if the accused is not 
present in Court. If he is present, and the Magistrate records an order calling on him 
to show cause on a day fixed why he should not furnish security for keeping the peace, 
it is not ncccssarj" to issue a summons to him — Choivdhury, 2 B L.R. App. 28 
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When a Magistrate issued a notice with reference to sec. 110, but at the time of 
mcjuiry passed an order demanding security under section 107, it was held that the 
Magistrate ought to have issued a fresh notice mth reference to sec. 107, to enable 
the party to know the facts on which the Magistrate intended to proceed against him — 
KTtshnasu'ami v. Vanamanialai, 30 Mad 282. 

The notice issued to the accused to appear and cause must give him sufficient 
time to produce his endence So, where notice was served on the 7th, requiring the 
accused to appear on the 9th, it was held that sufficient time was not given, and the 
order for security was set aside — Clieyt Singh, 22 W.R 70. 

282. Issue of Warranli — Before making an order for immediate arrest, the 
hJagistrate must be of opinion that the only way of preventing a breach of the peace 
is to commit the person to custody, and he roust put on record the substance of the 
Police report or other information by which he is influenced — Mamruddm, 5 P.L.T. 95, 
21 CrLJ 829, 74 IC 861. To justify an arrest under this section the Magistrate 
must act upon information that has been on record. It is not enough for lum to merely 
express a belief that such a course is necessary Not only must he have reason to fear 
the commissiorf of a breach of the peace, but it must be shown that such breach 
of the peace cannot be prevented othep.vise than by the immediate arrest of such person 
— Babua, 6 All 132 No notice is necessary before arrest — Chandan, 52 All. 448, 31 
CrLJ. 627. 1930 ALJ 389, AIR 1930 All 274 

A Magistrate holding an inquiry under see 110, Cr P C, derives jurisdiction to 
issue a warrant against a suspect only after he has passed an order under sec 112, 
Cr. P. C , and after he has satisfied himself that there is reason to fear the commission 
of a breach of the peace, and that such breach of the peace cannot be prevented otherwise 
than by the immediate arrest of the suspect — Jatoi, 27 Cr L J 935, 96 I C 391, 20 
SLR 122, AIR 1926 Smd 288. 

As for arrest without warrant, see 20 S L R 85, cited in Note 126 under sec 5? 

Re*arrest: The proviso to the section is a provision relating to the circumstances 

set out in the section and is not a substantive provision by itself It does not give 
power to Magistrates to re-arrest a person who has alread> been let ofi after executing 
surety bonds— Nar/ian Gope. 10 PLT 801, 30 CrLJ 809 ( 811) 

It may be doubted whether this proviso empowers a Magistrate to re-arrest a 
person who has already appeared and been admitted to bail — Raghunandan, 32 Cal 
80 (83) 

283. Bail; — A Magistrate has no junsdiction to refuse bail to an accused person 
arrested under a warrant issued under this section — Fatz Mahomed, 9 SL.R 158, 17 
Cr L J. 77, 32 I C 669 MTien a man who is arrested is not accused of a non-bailable 
offence, no needless impediments should be placed in the way of his being admitted to 
bail The intention of the law undoubtedly is that m such cases the man is ordinarily 
to be at liberty, and it is only if he is unable to furnish such moderate security, if 
any is required of him, as is suitable (or the purpose of secunng his appearance before 
a Court pending inquiry’, that he should remain in detention— Afir Haihamah, 20 
BomLR 121, 19 Cr.LJ. 329 

284. Person outside junsdiction: — A Magistrate cannot legally issue a 
■ warrant under this section for the arrest of a person who has already left the local 

limits of his jurisdiction The person proceeded againU must be actually and physically 
present in the district m which the Magistrate exercises junsdiction— /« re Ramjtban, 
14 BomLR 889, 13 CrL.J 796, 17 IC 540 But see Mamndra. 46 Cal. 215 ( 236), 
AIR. 1919 Cal 702, 23 CWN 193. 28 CLJ 25. 19 CrLJ 959. 46 IC 152. where 
it IS held that see 114 is not limited to arrest within the local limits of the Magistrate’s 
jurisdiction but applies to an accused arrested outside the junsdirtion and brought in 
custody within the junsdiction for the purpose of proceeding under this Chapter. See 
Note 258 under section 110. 
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115. Every summons or warrant issued under section 114 
Copy of order under shall be accompanied by a copy of the order 

section 112 to accompany made under section 112 and such copy shall 
summons or warrant. delivered by the officer serving or execu- 

ting such summons or warrant to the person served with, or 
arrested under, the same. 

2S5.* Omission to send copy of order: — the summons was not 
accompanied by a copy of the order passed under section 112, the whole proceedings 
■were mvaVid, and the order for security must be set aside — Subha Noieften. 6 CrL.J. 
332, 17 MLJ 438; Abdul Rahoman, 2 Weir 55. Contra — Suleman, 11 BomLR. 
740, 10 Cr.LJ 375, 10 BomLR 375, and Narain, 25 Cr.LJ 682, 81 IC. 170, 
AIR 1925 Nag 33, where such omission was held to be a mere irregularity, cured by 
sec 537. So also, in a recent Allahabad case, where the Magistrate instead of sending 
a copy of his order with the summons, gave the substance of the information in the 
summons itself, and the accused were, therefore, informed of what they had to meet, 
held that the irregularity was cured by sec 537 — Ram Deo, 27 Cr.L.J. 1132, 97 IC. 
652, 49 All 228, 25 A.L J 44, A I R. 1927 All 767. See also !n re Kavatham. 26 
MLT. 385. 20 CrLJ 763, 53 I C 491; Rameshtvai, 1 P.LT. 632, 21 Cr.LJ. 321, 
55 IC. 593. and Ba/uoo. 25 CrLJ 132. 76 IC. 228, AIR. 1924 Nag. 166, where it 
has been held that an order for security is not liable to be set aside, merely because no 
preliminary order was drawn up and served on the accused, provided that the preliminary 
order was drawn up later and read and explained to the accused when they were 
brought into Court in pursuance of summonses. 

116. The Magistrate may, if he sees sufficient cause, dis- 

, pense with the personal attendance of any 
peSStSce. Upon to show cause why he 

should not be ordered to execute a bond for 
keeping the peace, and may permit him to appear by a pleader. 

Where the person against whom proceedings were taken lived at a distance and 
there was no special circumstance making his personal attendance necessary, it would 
be a very unwise exercise of jurisdiction to require him to appear personally, since the 
Magistrate could under this sectioa allow him to appear by a pleader — Dmonalh v. 
Gmia, 12 Cal 133. 

The words "bond for keeping the peace” imply that this section applies only to a 
case under sec. 107. Vtde also 2 Weir 54. 

117. (1) When the order under section 112 has been read 

or explained under section 113 to a person 
inSitTom* present in Court or when any person appears 

or is brought before a Magistrate in com- 
pliance with, or in execution of, a summons or warrant issued 
under section 114, the Magistrate shall proceed to inquire into 
the truth of the information upon which action has been taken, 
and to take such further evidence as may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be prac- 
ticable, where the order requires security for keeping the peace, 
in the manner hereinafter prescribed for conducting trials and 
recording evidence in summons-cases; and where the order re- 
quires security for good lichaviour, in the manner hereinafter 



prescribed for conducting trials and recording evidence" in war- 
rant-cases, except that no charge need be framed. 

(3) Pending the completion of the inquiry under sub-section 
(1), the Magistrate, if he considers that immediate measures 
arc 'necessary for the prevention of a breach' of the peace or 
disturbance of the public tranquillity or the' commission of any 
offence, or for the public safety, may for reasons to be recorded 
in writing, direct the person, in respect of whom the order under 
Section 112 has been made, to exeeiitc a bond, with or without 
sureties, for keeping the peace or maintaining good behaviour 
until the conclusion of the inquiry, and may detain him in custody 
until such bond is executed, or, tn default of execution, until the 
inquiry is concluded : 

Provided that — 

(n) no person against whom proceedings arc not being 
taken under section 108, section 109 or section 110 
shall be directed to execute a bond for maintaining 
good behaviour, and 

(b) the conditions of such bond, whether as to the amount 
thereof or as to the provision of sureties or the 
number thereof or the pecuniary extent of their 
liability shall not be more onerous than those speci- 
fied in the order under 5ccfj03i 112. 

(4) For the purposes of this section the fact that a person 
is a habitual offender or is so desperate or dangerous as to render 
his being at large zvithont security hazardous to the community 
may be proved by evidence of general repute or otherwise. 

(5) Whore two or more persons have been associated 
together in the matter under inquiry, they may be dealt with in 
the same or separate inquiries as the Magistrate shall think just. 

Change: — Sub-section (3) and the italicised words in sub-section (4) have been 
added by sec 19 of the Cr P C, Amendment Act (XVIII of 1923) The reasons are 
stated below. Sufa-seclions (3) and (4) have been renumbered as (4) and (5). 

286. Sub-section (1) — Inquiry into truth of information: — ^The 
inquiry provided for by sees 117 and 118 is not stnctly limited by the precise terms 
of the order drawn up under sec U2, Cr P. Code — The Deputy Legal Remembranca 
V. Kadtr Mirea, 17 C.W.N. 331, 13 CrLJ 784, 17 I C 416 But it is hardly possible 
that a Court could equitably call on a man to prove that he was not a thief, and 
then without further notice bind him over on the grounds that he was an habitual 
forger— SuffffH, 26 CrLJ 767 (768). 19 SLR 332, 86 1C 351, A I R. 1925 Sind 23a 

Under this section a Magistrate is bound to inquire into the truth of the information, 
notwithstanding that the accused admits the allegations against him and consents to 
furnish security — Nga Yan Skin, UBR. (1902-3) 1; AUahdtUo, 19 SLR 101, 25 
CrLJ. 1041. Strictly speaking, a plea of guilty in a Cnmmal Court can only be 
made in response to a charge made by the Court and an informal admission as to 
guilt does certainly not amount to a formal plea of guilty and such an admission has 
pot, of course, the same binding effect as a plea of guilty. It has not the same effect 
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115. Every summons or warrant issued under section 114 
Copy of order under shall be accompanied by a copy of the order 
section 112 to accompany made Under Section 112 and such copy shall 
summons or warrant. delivered by the officer serving or execu- 

ting such summons or warrant to the person served with, or 
arrested under, the same. 


2S5.» Omission to send copy of order: — When the summons was not 
accompanied by a copy of the order passed under section 112, the whole proceedings 
were m%’alid, and the order for secunty must be set aside — Subba Naicken, 6 CrLJ. 
332, 17 MLJ 438s Abdul Rahaman, 2 Weir 55. Contra — Suleman, 11 BomLR. 
740, 10 Cr.LJ. 375, 10 BomLR 375, and Narain, 25 Cr.LJ. 682, 81 I.C. 170, 
AIR 1925 Nag 33, where such omission was held to be a mere irregularity, cured by 
sec 537. So also, in a recent Allahabad case, where the Magistrate instead of sending 
a copy of his order with the summons, gave the substance of the information in the 
summons itself, and the accused wrerc, therefore, informed of what they had to meet, 
held that the irregulanty was cured by sec. 537 — Ram Deo, 27 CrLJ. 1132, 97 IC. 
652, 49 All. 228, 25 ALJ 44, AIR 1927 All 767. See also In re Kavatham. 26 
ML.T. 385, 20 CrLJ. 763, 53 I C. 491; Rameskwar, 1 PL.T 632, 21 CrLJ. 321, 
55 IC 593. and Baitrao. 25 CrLJ 132. 76 IC. 228. AIR. 1924 Nag. 166, where it 
has been held that an order for security is not liable to be set aside, merely because no 
preliminary order was drawn up and served on the accused, provided that the preliminary 
order was drawn up later and read and explained to the accused when they were 
brought into Court in pursuance of summonses. 


116 . The Magistrate may, if he sees sufficient cause, dis- 
. pense with the personal attendance of any 
pefSluSS”’'* person called upon to show cause why he 
should not be ordered to execute a bond for 
keeping the peace, and may permit him to appear by a pleader. 

tVhere the person against whom proceedings were taken lived at a distance and 
there was no special areumstance making his personal attendance necessary, It would 
be a very unwise exercise of jurisdiction to require him to appear personally, since the 
Magistrate could under this sectioa allow him to appear by a pleader— DmonatA v. 
GtTt]a, 12 Cal 133 

The words "bond for keeping the peace" imply that this section applies only to a 
case under sec. 107. Vtde also 2 Weir 54. 


117. (1) When the order under section 112 has been read 

or explained under section 113 to a person 
info"SS)m^ ° present in Court or when any person appears 

or is brought before a Magistrate in com- 
pliance with, or in execution of, a summons or warrant issued 
under section 114, the Magistrate shall proceed to inquire into 
the truth of the information upon which action has been taken, 
and to take such further evidence as may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be prac- 
ticable, where the order requires security for keeping the peace, 
in the manner hereinafter prescribed for conducting trials and 
recording evidence in summons-cases; and where the order re- 
quires security for good behaviour, in the manner hereinafter 
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prescribed for conducting trials and recording evidence' in war- 
rant-cases, except that no charge need be framed, 

(3) Pending the completion of the inquiry under sub-section 
(1), the Magistrate, if he considers that immediate measures 
arc 'necessary for the prevention of a breach' of the peace or 
disturbance of the public tranquillity or the commission of any 
offence, or for the public safety, may for reasons to be recorded 
in writing, direct the person, m respect of whom the order under 
Section 112 has been made, to execute a bond, with or without 
sureties, for keeping the peace or maintaining good behaviour 
until the conclusion of the inquiry, and may detain him in custody 
until such bond is executed, or, in default of execution, until the 
uiqmVy IS condnded; 

Provided that — 

(«) no person against whom proceedings are not Icing 
taken under section 108, section 109 or section 110 
shall be directed to execute a bond for maintaining 
good behainour, and 

{b) the conditions of such bond, whether as to the amount 
thereof or as to the prosnsion of sureties or the 
number thereof or the pecuniary extent of their 
liability shall not be more onerous than those speci- 
fied in the order under section 112. 

(4) For the purposes of this section the fact that a person 
is a habitual offender or is so desperate or dangerous as to render 
his being at large ivithout security hazardous to the community 
may be proved by evidence of general repute or otherwise. 

(5) Where two or more persons have been associated 
together m the matter under inquiry, they may be dealt with in 
the same or separate inquiries as the Magistrate shall think just. 

Change: — Sub-sect«on i3) and the italicised words m sub-section (4) have been 
added by sec 19 ol the Cr P C, Amendment Act (XVIII of 1923) The reasons are 
stated below. Sub-sections (3) and (4) have been renumbered as (4) and (5) 

286. Sub-section (1) — Inquiry into truth of information The 
inquiry provided for by secs 117 and 118 is not stnctly limited by the precise terms 
of the order drawn up under sec 112, Cr P Code — The Deputy Legal Remembrancer 
V Kadtr Mina. 17 CW.N 331. 13 CrLJ 784, 17 IC. 416 But it is hardly possible 
that a Court could equitably call on a man to prove that he was not a thief, and 
then without further notice bind him over on the grounds that he was an habitual 
forger— Sulfan, 26 Cr L J 767 ( 768), 19 SL R 332, 86 I C 351, A I.R 1925 Sind 236. 

Under this section a Magistrate is bound to inquire into the truth of the information 
notwithstanding that the accused admiU the allegations against him and consents to 
furnish security— Wga Van Shtn, UBR (1902-3) Is AUahdttlo. 19 SLR. IQl 26 
CrLJ 1041 Strictly speaking, a plea of guilty in a Criminal Court cari only be 
made in response to a charge made by the Court and an informal admission as to 
guilt does certainly not amount to a formal plea of guilty and such an admis^on has 
not, of course, the same binding effect as a plea of guilty. It has not the same effect 



256 


THE CODE OF CRIMINAL PROCEDURE 


IChap. VIII. 


in fact and -it has not the same effect in law. When such an admission is made due 
to an inducement made by the investigating Police Officer, there is nothing in the 
law to suggest that, in such circumstances, a Sessions Judge hearing a reference under 
sec. 123, Cr. P. Code is forbidden to direct that the persons proceeded against under 
sec. HO, Cr. P. Code should be examined a.gain — Legal Rememhiancet , Bengal v. 
JtbaftI Kumar. A.IR. 1936 Cal. 292. 37 CrXJ. 818. 163 I C. 228, 1936 CrC. 529, 8^ 
R C 727. See Note 236 under sec. 107- 

It is not competent to a Magistrate to dispense with the inquiry provided for by 
this section, and to base his order merely on the result of another case recently tried 
by him— A/ul Chand, 37 All. 30 (31). 

The inquiry to be held under this section is a full judicial inquiry. It must be 
conducted judicially and becomes a judiaal proceeding All the formalities of a judicial 
proceeding have to be observed in the inquiry — Sher Zaman, 1899 PR. 10; Nur 
Mahomed v. Nil Rutton, 18 WR 2 

The Court must act on evidence duly recorded in the presence of the accused 
person and it is not open to it to take into consideration any information obtained 
otherwise than from such evidence This, of course, refers to the final decision in the 
case, and not to the initiation of the proceedings — S< 2 m Dun v Ktng-Emp , 2 Rang. 
641 (642). 

Summoning toUnesses — It is quite clear that the accused person when appearing to 
show cause must be ready with his evidence. If he has been unable to bring the 
■witnesses with him on account of the shortness of the notice or other reasonable cause, 
it is his duty, when he appears, to apply at once (or summons to the witnesses he 
proposes to call — Narayan, 9 Bom L R. 1385; Chulan v Sukedad, 23 W.R 9 When a 
Magistrate is of opinion that the expenses for calling witnesses should be charged from 
parties he should realise the expenses before issuing the summons — Covind Sakai, 12 
ALJ. 262, 15 Cr.LJ. 363. 

The accused person must be given sufficient time to bring his ■witnesses and have 
their evidence recorded Wliere the accused has not had this opportunity, the order 
against him must be set aside— Keramuddm, 41 Cal 806, 15 CrLJ. 353, 23 I.C 721; 
/aloi. 27 CrLJ. 935, 96 IC. 381. 20 SLR 122, A I.R. 1926 Smd 288; Naihu, 6 All. 
214; Ponthiram. 38 CLJ. 285. 25 CrLJ 293 

Defence by Pleader i— The person against whom proceedings have been initiated 
under this Chapter has a right to be defended by a pleader — Jhojha Sing/i, 23 Cal. 493; 
Girand, 25 All 375. See Notes under sec 340 

See also Note 274. 

287. Further evidencei — -The words ‘'further evidence” indicate that some 
evidence may be taken by the Magistrate even before drawing up the preliminary order 
under sec. 112 — Nga Po, 2 CrXJ 462 (Bur). 

The Magistrate trying a case is bound by law to hear those witnesses only whose 
list is sent up by the Police along with the case; and as soon as the witnesses produced 
in support of the case have been heard, the Magistrate is then to ascertain the names 
of the persons likely to be acquainted with the facts of the case, and shall summon to 
give evidence only such of them as he thirdcs necessary He is not bound by law to, 
and should not, save in very exeepUonal cases, call the other witnesses that the police 
or any one else from time to time choose to produce — Covind Sahai, 12 ALJ 262, 
15 CrLJ. 363. 

Evidence, which relates to occurrences which took place after the information 
mentioned in sec. 110, Cr. P. Code had been received by the Magistrate, is irrelevant 
to the matter before him— Jagan, 36 AIL 239 ( 242). 12 A.L J 399. 15 CrLJ 212 22 
I C. 996. 

In a proceeding under this section it is erroneous on the part of the Magistrate to 
admit fresh evidence for the prosecution after the close of the defence case. No further 
evidence can be admitted except under sec. 540 for which valid reasons must be recorded 
—Congo Singh. 10 A.L.J. 383, 13 CrXJ. 772. 
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2S8. Sub-section (2) — Nature of procedure : — An inquiry in a proceeding 
for security to keep the peace must be made in the same way as in a trial of a summons 
case — Bidpapali. 25 Al! 273. If it is tried as a warrant case, the proceedings would be 
\-itiated — Uttam Chand, 85 IC. 46, 26 CrLJ, 430 (All ). The Magistrate must proceed 
as nearly as practicable in the same way as under see. 242 He must state to the 
accused the particulars of the matter against him and ask him if he can show cause 
why he should not be required to execute bonds. The question ‘are you willing to execute 
the bond’’ answered by a statement that the accused would execute a bond, is not a. 
sufficient compliance with the requirements of this section — Palaniappa, 34 Mad. 139 
See also Nash Ahmad, 28 CrLJ. 609, 50 All, 120, 102 I.C 897; AIR. 1927 All. 579; 
Sadhu, 1935 Pesh. 116. But sec 242, Cr P. Code does not seem to apply at all to 
proceedings under sec. 107 Cr, P. Code — Christy v. Christy, A I.R, 1933 Lah 1019 
(1020), 1933 CrC. 1556, 35 CrLJ. 505, 147 IC. 097. In an inquiry under sec. 107, 
the deposition need not be read o\’er to the witnesses in the presence of the accused. 
See 52 Cal. 668 cited in Note 1028 under sec. 360. If the complainant is absent, the 
proper order is one of discharge under sec 119, but not of acquittal under sec. 247 — 
Ashraiali v. Nasu Sarkar, 31 C W.N 388, 28 CrLJ. 479 (480) 


The Crown is not bound at the initial stage even to name the witnesses who will 
s-upport the case by their evidence— 17 CWN 238 (261), 16 CLJ. 467, 
18 IC 149. 14 CrLJ. 5. 

The procedure applicable to the proceedings under sec 108, Cr P. Code is that 
prescribed for warrant cases except that a charge need not be framed; this is dear 
from sec, 117 (2), Cr P. Ckide. The prosecution has to establish the truth of the. 
information and the person against whom an order requmng security for good behaviour 
is sought is entitled to take up the position of keeping quiet and putting the 
prosecution to the proof of the allegations made against him— Pi/re. 47 Bom 438 
(443), 25 BomLR 97, 25 CrLJ 150. 76 IC 294, A.IR 1923 Bom. 255. An 
inquiry m a good^behaviour case must be conducted as if it were a warrant ase 
and the procedure m secs 251*256 must be followed. According to those seotiani 
an accused person cannot be called upon to enter on his defence until the prosecution 
doses Its case (sec. 236)— Ganga Stng/i. 10 AL.J. 383, 13 CrLJ. 772. The roTi-,. *;, 
and the Punjab High Courts are of opinion that the procedure prescribed for 
cases IS not to be followed strictly but “is as neatly as practicable” to be cby~.td~ 
therefore, the accused cannot invoke the aid of sec 256 and is not ent/iled U> 

Court to recall the witnesses who have given evidence against him for 
examination — Ahmed Baksh, 1916 P.R I. 17 CrLJ. 84j Chiniamon, 35 Cal 2 t 2 p"'* 

8 Lah. 265, 28 Cr L J 239 See Note 835 under sec 256 ’ 


The words "the manner hereinafter prescribed for conducting trials izA 
evidence in warrant cases” in clause ( 2 ) of this section are wide Bicx*?h 
the special procedure laid down for the tnal of summons or warrant ca-jn * 
and 21 as well as the general provisions as to mqmnes and trials conja/-^” ^ 
Therefore, there is no reason why m an enquiry’ m a case under sec 
which vitally affects an accused, he should be depnved of the nght -ly 
provision (a), sec. 350, Cr. P Code to demand that the witnesses or 
be re-summoned and rc*heard and to ask the Magistrate to see for^P^ 
demeanour of the witnesses and to have a first hand impression 0 / yij the 

evidence The fact whether the inquiry is under secs 107, IO 8 , log jT^ 
makes no difference because sec. 117, clause (2) applies equally to ’ P* C, 
any of these sections — Mahalab Singh v Emp .AIR. I 937 All ria ur.d'r 

(H C ) 382, 193? A L J 373, 169 I C. 833, 1937 A L R. sgg 3 ^ ^ A V.' R. 

AI.CrR. 29, following J’. Venkatoehennaya, AIR 1920 Mad ♦tr - 
CrLJ. 402. 27 MLT. 178. 38 MLJ. 370, 1920 MWjq. 280 i 3 \', ^ 

Coi'fndfl V. EmP . 20 N.L J 117 See also Notes 1012 and 10]5 Sll 


Ordinarily the person proceeded against under this Qiapijy 
security for good behaviour, is entitled to have his witnesses 
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expense as in warrant cases unless the Magistrate, for reasons to be recorded, declmes 
to summon all or any of the witnesses named by the person concerned— Pafcfwan, 
38 CrX.J. 679, 138 I.C. 765, 33 PX.R, 742, IntL Rul. 1932 Lah, 529, A I.R. 1932 Lah. 
577, 1932 Cr.C. 805 See also Sayyad Habib, 117 I.C. 667, A.I.R. 1929 Lah. 23, 30 
CrL.J. 814; Habib v. Mekdi Hussain. 108 I.C. 907, 29 Cr.L.J. 459 and Muhammad 
Atim V. Muhammad Ji, 7 P.R. 1898. 

‘Except that no charse need be framed'. — ^The reason for this exception is obvious. 
What is equivalent to a charge has already been framed in the order served upon the 
accused, in accordance with sec. 112 — Thlok, 25 AL.J. 749, 28 Cr.L.J. 792 ( 793). 

An examination of the persons proceeded against is necessary under sec. 342, 
Cr. P. Code— RagJiubar Dayal. 36 CrXJ. 33. 152 LC. 120, AIR. 1934 All. 735, 1934 
Cr.C. 936 But see, Binode, 50 Cal 985, where it has been held that sec. 342, Cr. P. C., 
does not apply to an inquiry under this section See Note 973 in this connection 

Consent of accused to be bound dotcn . — See Note 236. 

288A. Sub-section (3) — ^“This sub-section has been added to enable the 
Magistrate in emergent cases to take immediate steps to preserv'e the public peace or 
for the public safety by taking security pending the detailed inquiry” — Statement of 
Objects and Reasons, (1914). 

The object of sec. 117 (3) is to empower the Magistrate to direct the person 
against whom an order under sec. 112 has been made to execute a bond for keeping 
the peace or maintaining good behaviour until the conclusion of the enquiry. The 
power so to direct is made to depend on the Magistrate holding that immediate 
measures are necessary for any of the following purposes. — 

(1) for the prevention of— 

(a) a breach of the peace or 

(b) disturbance of public tranquillity, or 

(c) the commission of any offence; or 

(2) for the public safety. 

Where, therefore, the ground on which the Magistrate con^dered that immediate 
measures were necessary was that he apprehended that the person proceeded against 
would "prove a danger to the witnesses wrho are to give evidence against him" at 
the enquiry, the case falls under clause (c) above and the requirements of this sub- 
section have been satisfied — Pir Shah Murad Shah v. Emp., 27 Cr.L.J. 1030, 96 I.C. 
982, A I R. 1926 Sind 276 

The Court passing an order under clause (3) of this section must state its reasons 
in writing for passing the order, ie, it must state that there was a likelihood of the 
accused comnutting a breach of the peace. INTiere all that the Magistrate said was 
that the order was passed on account of emergencj’, held that the order was bad and 
roust be set aside— Dino, 21 SLR. W. 28 CrL.J. 173, A I.R. 1927 Sind 148. 
The only condition precedent that is laid down is that the Magistrate must record his 
reasons in writing — Pit Shah Murad Shah v. Emp. supra. 

IVhere a Magistrate postpones the case after the accused has notified his intention 
to make a transfer application, he has iurisdiction to pass an order under clause (3) 
pending the completion of the inquirj'— Sakifr Dino (supra); Baqridi, 26 ALJ, 393. 
29 Cr.L.J. 448 (449). 

An order made under this sub-section is not subject to the provisions of Ch. XXXIX 
relating to bail. This sub-section has been introduced in the interests of public safety 
pending an inquiry under secs. 108, 109 and 110; consequently, it is not open to the 
High Court to reduce the secunty whidi the Magistrate orders to be furnished under 
this clause. At the same time there is nothing to prevent the High Court in the 
exercise of its inherent powers from considering whether the interim security is not 
too high. But if the High Court reduces the interim secunty, such reduction does not 
fctteif the discretion of the Magistrate as to the amount of security which he may 
ultimately demand— /ogir SmgA, 31 Cr.UJ. 812 (813), 125 IC. 322. A.I.R. 1930 
hah. 529. 
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In making an order under this sub-section there diould be no restriction that the 
accused should produce sureties in moveable property. The Magistrate should follow 
the words of sec. 117, and require a bond in the form given in the Schedule; he should 
not introduce the restrictive words “in mo\*eabIe property" — Harihar, 1932 A L J 157, 
33 CrLJ. 229 (230), A I.R. 1932 All 122 

289. Sub-section (4) — Evidence of general repute: — See this subject 
fully discussed in Note 272 under section 110. 

Prior to the amendment of this sub section, etddence of general repute vas admis- 
sible only in those cases where the person was a habitual offender within the meaning 
of clauses (a) to (e) of sec. 110 It could not be adduced to prove under clause (/) 
of that section that a man was a desperate and dangerous character — Indar, 40 All 372; 
Ranga Reddi, 43 Mad 450; Kalai, 29 Cal. 779; Babu Murtaza, 9 OC. 69; Hurmal, 
2 A.LJ. 174; Wahid AH. 11 CWJ4. 789; Akhoy, 5 CWN 249; Nur Muhammad, 
1917 P.W.R. 8 Those rulings are no longer good law in view of the amendment of 
sub-section (4) of the present sectioa 

But evidence of general repute is not admissible in a case where a person Is called 
upon to furnish secunty under sec 107 — Bidyapatt. 25 All 273; Banant Da$, 1888 
P.R. 16. 

It is not everything that may be proved by evidence of general repute The 
ordinary rules of evidence apply, with such modification only as is made by this 
sub-section No extension of evidence of general repute beyond the limits prescribed 
in this sub-sectom is permissible— S«« Dun v Ktng-Emp . 2 Rang. 641 (642) This 
sub-section is an exception to the general rule of evidence and like all exceptions to 
be sparingly used and only in exceptional circumstances The general rule of law, 
of course, is that every man is presumed not to be a cnminal or an offender until 
he has been found guilty by a competent Court Conviction by public opinion should 
only be permitted to take the place of conviction by a Court m rare and exceptional 
circumstances, as for example, where the advent ol a suspicious stranger in a village 
coincides with a series of crimes and suspicion waxes so strong and is so well justified 
that It may fairly be allowed to take the place of proof, and in such unusual circumstances, 
the section sanctions an experimental use of the secunty sections. But where a 
person has lived all his life in a locality and has never even been accused before a 
Court of law for any crime, far less conveted, there is absolutely no justification for 
any such experiment or for making any presumption that he is a cnminal, not to 
say a habitual criminal — Ratlitnam Pillai. 39 CrLj 230 ( 231), 172 IC 866, A.IR 
1938 Mad 35, 1937 MWN 1065, 1937 MCrC 298. (1937 ) 2 M.LJ 749, 46 MLW. 
858. 

"Or otheruuse" — According to the general rule of interpretation the word "other- 
wise” must be read as meaning something rjusdem generis with the particular or 
particulars alleged above it, eg, hearsay evidence. It is clear that the intention of the 
Legislature is that the Magistrate should use ver^’ large discretion as to the evidence 
which he may admit in the proceedings — Kallu Mai. 1904 A WN 140; Emp. v Jaggan, 
36 All 239 (242), 12 ALJ 399, 15 CrLj 212, 22 IC 996 The expression 'or other- 
wise' would include statements made by some of the co-accused amounting to a confes- 
sion of the actual commission of the offence and incriminating the other accused— Sarju, 
41 All. 231, 17 A.L J. 147, 20 Cr LJ. 206. 49 I C 654 

290. Sub-section (5) — Joint trial: — ^Upon general principles each indiN-idual 
member of the community is, in the absence of exceptional authority conferred by 
the law to the contrary effect, entitled, when required by the judiciary- either to 
forfeit his liberty or to have that liberty qualified, to insist that hi« case shall be 
separately tried. In the eye of the law, each mdividual citizen is a separate integer 
or unit of the commonwealth, and his nghts of liberty cannot, without express 
authonty in the law, be dealt with jointly with those of a crowd of other persons 
with whom, far from having a commumly of interests, he may have incompatibility 
of interests — Abdul Kadir, 9 All 452 ( 457). The main pnnciples applicable to a 



260 


THE CODE OF C3UMINAL PROCEDURE 


(Ch.«>. vm. 


criminal trial regarding joinder of charges and the joint trial of accused persons may 
well be held to be applicable to inquiries under sec. 107, Cr. P. Code — Pran Krishna, 
8 C.WoS’. 180 (184). Under this section, the persons who had been associated together 
may be tried jointly. But there must be clear eiiudence to prove the association — 
Deodkari, 6 P.L.T. 810, 26 Cr.L.J. 738. Where several persons are proceeded against 
under sec. 110, clause (5) of sec. 117 does not mal:e it a condition precedent to such 
joint inquiry* that the suspects shall be shown to be associated together in the order 
itself. It is a permissive clause which permits a joint inquiry being held where such 
persons are, as a matter of fact, associated together — Tantcar, 19 S L.R, 176, 26 Cr.LJ- 
1398. 'Where it was clearly established that the accused (who were father and his 
three sons) were associated tt^ether and formed a gang, and the evidence against 
them was all the same, held that the case was one in which the accused could be 
rightly dealt with together and that any minute inquiry* into the complicity of each 
of the accused individually was not necessaiy — Pcrasulla, 13 C.WJ'f. 244. ^\’here the 
essence of the charge was that the accused formed one gang with one purpose, namely, 
that of harassing the complainant, and each act spoken to by the witnesses was an act 
prompted by that common object and directed towards accomplishing it, and the 
e%'idence of the common association of all the persons for that one purpose was parti- 
cularly strong, held that they could be jointly tried — Taranasoted, 51 Mad. 515, 29 
Cr.LJ. 77 ( 79). If a gang of disorderly persons join together committing acts of 
\nolence or criminal intimidation, procec6ngs against the whole gang in the same case 
are proper, and it suffices in such cases that some members of the gang committed %-arious 
acts. It is not necessary* that the endence shoild establish that on ever>’ occarion the 
whole gang were together. It ts sufficient if the e%ndence establishes that there is a 
gang of persons joining together to commit such acts as the security-section exists to 
prevent— Batffrom, 23 CrLJ. 741 (Nag). Vtlicre certain persons sen-ing under a 
common master were found to have committed certain acts of extortion for the benefit 
of their master, held that although each of the acts alleged was-not done by all of them 
together, yet they were so assooated together as to justify a joint inquirj*— Sritonfa, 
9 C.WJ4. 898. 2 CrX.J. 554. 

The fact that persons are members of an tmdmded family would not by itself 
render each member liable for the misconduct of any other member. The test to be 
applied is, whether there has been habitual assoerction between the persons charged in 
respect of the misconflucl alleged in the complaint — Kripasir.dhu. 1918 MW,N. 751, 
19 Cr.LJ. 905, 47 I.C. 277, 8 M L.W. 461. 

Even where the association of the sctthiI accused is established satisfactorily, the 
Magistrate has a discretion to lr>’ the accused jointly or separately — Hart Telang, 4 
CW.N. 531, 27 Cal. 781; .Hossrin, 6 Cal 96; Jai Covind, 15 O.C. 263. See also 19 
SL.R. 176 (181), A.I.R. 1926 Sind 69. Although there is no legal prohibition in 
jointly trj'ing a number of persons proceeded against under sec. 107, still it is highly 
unjust and unfair to proceed agmnst them jointly unless it is apparent that they formed 
a gang. The case of each has to be considered separately and this is not likely to be 
eflect^ if the trial is joint — Muhammtd tstratl. 21 ALJ. 841, 25 Cr.L.J. 952, 81 I.C 
600, A.l.R. 1924 All. 195 

Assoeialton, ichat is not ^ — In the absence of any cridence to proN'e that the persons 
constituted a gang, the mere fact tliat they belonged to one tribe and ^*ilbge with a 
bad name, is not suffiaent eridcncc of assodaUon. and, therefore, they cannot be tried 
jointly in one and the same proceeding — Mured, 1895 P.R. 1. Thus, the fact that the 
accused persons are dose neighbours and had been pre%nously implicated in good rti 2 n>' 
cases together, does not lead to the inference that they were associated together in the 
particular offence under inquif>% and does not justify a joint trial of them all — 
Jotendra, 21 Cr.UJ. 700 (Cat). 

The word “association" cannot apply to such cases where the offence is purely 
personal to the offender. For instance, the question whether a person is a habitual thief 
cr not is personal to himself and forms a scfrarate matter b>’ itsdf. So, where four 



£ec. 117.1 


The code of criminal procedure 


261 


persons were charged under sec 110 (a) as being thieves by habit, it was held that 
there was an error in law in trying them all together — K.-E. v. Po Ttve, 4 LB.R. 46, 
6 Cr LJ. 284 So also, the fact that the accused are desperate and dangerous persons 
hazardous to the community, is a fact which pertains to each accused separately, and 
there is no such connection between them in regard to the character which may be 
deemed as habitual association Consequently, proceedings should be taken separately 
against each of the accused persons — Hari Telang, 27 Cal. 781 (783), 4 C.W.N 531; 
Kutli Gounden. 47 M.LJ. 689, 26 CrLJ 673, 86 IC. 49, 1925 MWN. 57, AIR. 1925 
Mad 189; Angnoo Smg/i. 71 IC. 865, 45 All 109, 20 A.L.J 881, AI.R. 1923 All. 35. 
24 CrLJ. 257; Jhari Lai, 65 IC 484, 23 CrLJ. 100, 3 PLT. 538, A.IR. 1923 Pat. 
101. These cases were cases in which joint trial could not properly be held, in as much 
as the matter under enquiry was whether a person individually was or was not a 
habitual ofiender. There can, however, be no doubt that a joint trial could be held, 
and a joint trial was the proper procedure, in the case of persons acting in concert; 
persons who are associates and confederates, so as to call into operation the provisions 
of clause (5) of this section — Pajbalt. 35 CrLJ 952, 61 Cal 588, 149 I.C. 460, 1934 
Cr.C. 690, AIR 1934 Cal 482. In every case it has to be considered how far the 
evidence proves association and hov/ far the vanous persons tried are prejudiced by 
a joint trial — Ganli Veera Reddt, 39 CrLJ 816, 176 1C 815, AIR 1938 Mad. 615, 
47 M.L.W 640, 1938 M.W N. 601 

Again, sub-section (5) docs not authorise a Magistrate to deal with persons charged 
under separate sections in one and the same inquiry Thus, a person called upon to 
give security under sec 109, and another person called upon to give security under 
sec 110 cannot be tned together in the same proceeding— A/eAen. 8 0 C 91, 2 Cr L J. 
224. 

And lastly, two contending parties opposed to one another and inclined to commit 
an offence involving a breach of the peace, cannot be said to have been associated 
together, and a joint trial of such contending parties is illegal The case against the 
persons on the one side at least sliould be tried separately from that against the other 
side — Pran Krishna, 8 CWN 180; Ganapalhi. 31 Mad 276. Kama], 11 CWN. 472, 
5 CL,J. 231. 5 CrL.J 197; Har Dutt. 14 ALJ 268, 17 CrLJ 165; Kishore, 6 
PLT 768, 26 Cr L J. 1248, 88 I C 864. A I R IM6 Pat 32 But m 9 All 452 it has 
been held that such a joint trial is not tpso facto null and void, except where the 
accused has been prejudiced thereby 

An objection to the joint trial of accused persons ought to be taken at the beginning 
of the trial, or, at least, at an early stage thereof. This objection is not sufficient to set 
aside the order when it is taken at the time of argument after examination of witnesses 
on both sides— Amjad Ah, 25 CrLJ 35, 75 IC 723. 5 PLT. 129, 2 PL.R. 79 (Cr.), 
A I R 1924 Pat 498 

The legality of a jo.nt trial must depend on what is alleged for the prosecution, 
not on the facts subsequently found to be true. Otherwise in many cases there could 
be no determination whether the joint Inal was legal or not till the result of the case 
was known, a proposition which has on!> to be stated to be rejected — fogendra, 25 
CWN 334, 61 IC 233, 22 CrLJ 377; Paibali, 35 CrI.J 952 (954), 61 Cal 588, 
149 I.C 460. 1934 CrC. 690. A I R 1OT4 Cal 482 See also Sunrfar Ul. AIR 1933 
All 676 (677), 1933 ALJ 777, 1933 CrC 1188, 146 1C 900. 35 CrLJ 183; Chhtda 
Lai, 31 Cr.LJ 793, 144 IC 577, 10 OWJs’ 233. AIR. 1933 Oudh 195, 1933 Cr.C. 
382, Ind Rul 1933 Oudh 269 For contra see 63 I C 484. 3 PLT 538. AIR. 1923 
Pat. 101. 

The law requires that when proceedings are taken against more th.sn one person, 
lor a joint trial under sec. 110, Cr P Code proof should be given that they were 
associated together in the m-ittcr under enquiry — Sizatreddi. 23 CWJC 483, 20 CrL.J 
551, 51 I C. 889 There can be no doubt that a joint trial could be held, and a joint 
Inal was the proper procedure, in the case of persons acting m concert; persons who are 
associates and confederates, so as to call into fixation the provision contained in 
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sec. 117 (5), Cr. P. C. The illegality of a joint trial cannot be given effect to in the 
absence of proof of any prejudice. In cases where proceedings are taken joint against 
more persons than one under sec 110, the Magistrate is required to come to separate 
finding as regards each of the persons charged individually — Parbati, 61 Cal. 588, 149 
I.C. 460. 1934 Cr.C. 690, A.I R 1934 Cal. 482, 35 CrLJ. 952, distinguishing Hart 
Tclang, 27 Cal. 781, 4 C.W.N. 531; AngMO Singh. 71 I C. 865, 45 All. 109, 20 AL.J. 
881, A.I.R. 1923 All 35. 24 Cr.LJ. 257; In re Kutti Goundan, 86 I C. 49, 47 ML.J. 
689, 1925 M.W.N. 57. AIR 1925 Mad 189, 26 CrLJ. 673; and JhaTt Lai, 65 I.C. 
484, 23 Cr.LJ 100. 3 P.L.T. 538, AIR. 1923 Pat. 104. See also Kalu Mina. 37 
Cal. 91. Even in cases where one and the same proceeding taken by the Magistrate 
under secs 107, 112, 117 and 118, Cr. P Code improperly deals with more than one 
person, the matter must be considered upon the individual merits of that particular 
casci, and it would, at least, amount to an irregularity, which may or may not be 
covered by the somewhat broadly worded provisions of sec. 537, Cr. P. Code according 
to the circumstances of each case — Abdul Kadtr. 9 All. 452 (459). The Madras High 
Court has, however, held that sudi a joinder is not a mere irregularity but an illegality 
which will vitiate the proceedings — Ganapathi, 31 Mad 276. This view was followed 
by the Nagpur Court in 5 NLR 65. 

In proceedings under sec. 110, Cr. P C, every accused person proceeded against 
under that section is entitled to a separate notice and it is not fair to him to have the 
charges which are going to be made against him confused with the charges that are 
being made against somebody else — Emp v. Ram Lai. 116 IC. 25, 51 All. 663,‘A.IR. 
1929 All. 73, 30 CrLJ. 562, 1929 A.LJ 361 But where the applicants were alleged 
by the prosecution to be members of a gang of habitual thieves and robbers and were 
always associated jointly in the commission of thefts, burglaries and robberies, it was 
perfectly right in issuing one order against them under see. 112, Cr. P. C., calling upon 
them to show cause why they should not be bound over to be of good behaviour under 
sec. no, Cr. P. C.—Hubdar Ah. 34 Cr.L.J 852, 144 I.C 944, 10 O.W.N. 325, A.I.R. 
1933 Oudh 251, 1933 Cr.C. 557 

Section 117, clause (5) is not specifically limited to proceedings under sec. 107 or 
sec. 108 It is true that when a person is charged with being a habitual thief, it is nihil 
ad rem that some other person with whom he may or may not have associated, is also a 
habitual thiefi but when it is alleged that a person is in the habit of committing theft 
in association with other persons as members of a gang of thieves, the Magistrate 
is at liberty in his discretion to deal with the case of all such persons in the same 
enquiry Of course, in deciding whether an order under sec. 117 (5) should be made 
or not, the Magistrate must consider whether, if the order is made, one or more of the 
persons concerned might be prejudiced in his defence — Rangoo Mean, 35 Cr.L J. 1257, 
151 1 C. 205. A I R 1934 Rang. 121, 1934' Cr.C 713, 12 Rang. 169. 

All persons who joined in the conspiracy to molest other people and to cause them 
injuries could, if their common aims and objects were once established, certainly be 
tried at the same tnal under sec 107, Cr. P. C— 25 Cr.L J. 132 76 I C 228 
A I.R. 1934 Nag. 166. 

A joint inquiry is out of the question when one charge at least is that two persons 
are so desperate and dangerous as to render their being at large without security 
hazardous to the community. There certainly can be no such intimate connexion 
between two individuals in regard to their characters as to render them liable to a 
joint inquisition— Rar/jifiam Ptllai. A.I R. 1938 Mad 35, 1937 M W.N 1065 1937 
M Cr.C 298, ( 1937 ) 2 M L.J 749. 46 M L W, 858, 39 Cr L J. 230. 172 I.C. 866 ’ 

Sec also Note 270 under sec 110, Cr. P. Code. 

Stparale finding and evidence:— -Vfheit proceedings are taken jointly against more 
persons than one under this sub-section, the Magistrate must come to a separate finding 
as regards each of them indtvidualh—Ajodhya. 35 Cal 929; Kalu Mhta, 14 C1VJ4. 
49, 11 Cr.LJ. 23. 5 IC. 29, 37 Cal. 91; Muiad, 1893 P.R. Ij Btijnandan, 37 Ail. 33, 
16 Cr.L.J. 46; Khairo, 23 Cr.UJ. 1377, 83 I C. 337, 19 SL.R. 96; Chousbux. A.I.R. 
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1937 Sind 25 (27). 167 I C. 227, 30 SLJl. 382, 38 Cr.LJ. 363, 9 RS. 173s and the 
judgment must show that the Magistrate has considered the case of each individual 
accused — Kalu Mtrza, supra The case of each person is to be considered on its 
own merits, and it should not be allowed to be mixed up or prejudiced by that of 
the others — 6 All 214; Md. Ismail, 21 ALJ 841. 25 CrLJ 952, 81 IC 
600. A.I..R 1924 All. 195; Dhanoo. 34 C.W.N. 144. 31 CrL.J 944, 125 I C 855, A I R. 
1930 Cal. 294 Upon legeral principles every accused person is entitled to insist that 
his case shall be tried separately from the case of other persons similarly circumstanced 
—Abdul Kadir, 9 All. 452; Bahadur Shah, 1910 PR. 4. 10 Cr.L.J. 591. 

An order passed under sec 118 or sec. 123 (3), Cr P Code must be self-contained 
— Ghousbux, supra 

The Magistrate must insist upon definite evidence being given against each person 
charged — /at Covind, 15 OC. 263, 13 CrLJ. 760 WTiat 1 $ evidence against one 
cannot be treated as evndencc against all others, without discriminating between the 
cases of the various persons implicated — Abdul Kadtr. 9 All 4S2; Angnu SingA, 45 All. 
109 (111). Thus, where the evidence recorded by the Magistrate has bearing only on 
11 out of 26 persons called upon to show cause, his order binding down all the 26 
persons is not valid; it is valid only as regards those against whom the evidence is 
relevant — Kassim Bistvas, 10 C L R 335 

See also Note 273. 


11^ (1) If. Upon such inquiry, it is proved that it is 

* . . . . necessary for keeping the peace or main- 

Order to give sccunly. . ill* .. i_ 

taming good behaviour, as the case may be, 
that the person in respect of whom the inquiry is made should 
execute a bond, with or without sureties, the Magistrate shall 
make an order accordingly: 


Provided — 

first, that no person shall be ordered to give security of a 
nature different from, or of an amount larger than, 
or for a period longer than, that specified in the 
order made under section 112; 

secondly, that the amount of every bond shall be fixed 
with due regard to the circumstances of the case 
and shall not be excessive; 

thirdly, that, when the person in respect of whom the 
inquiry is made is a minor, the bond shall be 
executed only by his sureties 


291. "If it is proved, etc,” — Evidence; — These words show that an order 
under this section cannot be made without inquirj’ and proof — Caiba, Ratanla! 585 
(586). The Magistrate must give his reason for Rnding it prosed that sccunly is 
necessary — In re Raja, 10 Bom 174 (175) 

The mere fact that the accused person sajs that he is willing to give security 
to keep the peace is not the Kind of proof required by this section as condition 
piccedenl to the taking of secunty — Prem Singk. 1917 P R. 27. 18 Cr L. 3 . 847*, Skrodan, 
1915 PR. 21 See Note 236 under sec. 107. When the accu'sed denied the allegations 
but expressed his willingness to execute a bond, whereupon he was ordered to execute 
a bond, the order was held to be illegal, in as much as the accused denied every 
allegation on the basis of which he was considered liable to furnish security, and no 
evidence was taken to prove those allegations — Rat Stugh, 20 Cr.LJ. 105; A'unco, 25 
A.LJ 519, 30 CrL.J. 122 (124). 
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292. Order for security: — object of this section is the prevention and 
,not the punishment of offences, and consequently a Magistrate when passing an order 
in terms of this section, ought not to have any direct intention of inflicting punishment 
--Kandhaia, 7 All. 67 (72). Therefore, a Magistrate ought not to impose arbitrary 
conditions not essential for the object in view, which it would be impossible for the 
accused to fulfil, still less imposable conditions The order must not be tantamount 
to saying that the prisoner shall not iutnish any security at all but must go to jail— 
^Narain Soobadhee, 22 W.R. 37. 

According to the first proviso to this section, the final order must not be at 
( variance with the preliminary order. Thus, the Magistrate cannot vary the conditional 
order passed under sec. 112 by imposing further conditions in the final order — 
Ramanand, 11 OC. 267, 8 CrXJ 344; Jangt Singh, 1905 A.W.N. 276, 4 Cr.L.J. 
- 405. So also, it is illegal to require a bond for good behaviour, when the notice 
• was to show cause with respect to keeping the peace — Driver, 25 Cal. 798. Similarly, 
the Magistrate is not competent to demand security with reference to sea 110, when 
the preliminary order was with reference to sec 109 — Nga He, U.B.R. (1897 — 1901) 
24 (In such a case, the proper course is to institute fresh proceedings — Ibid.). So 
again, the Magistrate is not justified in demanding security for a larger amount than 
what was communicated to the accused in the pTClimmary order — Kishen, 1907 P.W.R. 
11. 5 CrL.J. 219; Isree Pershad, 18 \VR. 61; Debi, 1885 A.IV.N. 30; Sultan. 26 Cr.Lj. 
767, 86 I C. 351, 19 SLR. 332; nor is he justified in demanding sureties when the 
^summons made no mention of sureties at sitt— Isree Pershad, 18 W.R. 61. Tn cases 
where heavier security is deemed necessary, the Magistrate ought to issue fresh summons 
'setting forth the intended amount — Isree Pershad. 18 W.R. 61; Md. Ismail, '1881 
•AWN IS2 See Note 280 under the heading “Amendment of the order.” 

The Magistrate cannot in the final order direct the accused to give security for a 
longer period than what was mentioned in the notice under section 112—RamekattdTa, 
26 Mad. 471 (472). 

A person against whom an order is passed under this section must be given 
sufficient time to furnish security. Where the Magistrate ordered the accused to 

• furnish security with four sureties of Rs 3,000 each on the vef>’ day, and imprisoned 
the* accused on his failure to do so, held that the order was illegal and must be set 
aside — Maung Tun, 4 Bur.LJ. 172, 27 CrLJ. 3l8. 

No condition and limitations can be imposed upon persons ordered to give security 
■ under this section — Jhoja Stngh, 24 Cal 155. ' 

Section 109, Cr. V C., merely requires a Magistrate to issue a notice and does not 
empower him to pass the final order This is done under sec. 118, which in its turn 
is dependent upon the order passed under sec. 112 All that the final order can contain 
•-is a direction to furnish security to be of good bshai’iour for a period which cannot, in 

• any case, exceed one year, and which must not be bejond that specified in the order 
under sec. 112. Any order which specifies a period of imprisonment in default Is to 
that extent illegal. The penalty for a failure to furnish security is given in sec 123 (1) 
Cr. P. C.—Rangi, A I R. 1936 Nag. 265, 1936 Cr.C 1138. 

The order under this section, though restneted in its contents by the order under 
sea 112. Cr. P. C, is the operative order, and time runs from the order passed under 
this section, and not from the order passed under sec. i\2~Ghousbux AIR 1937 
Sind 26 (28), 167 I C. 227, 38 Cr.L.J. 363. 9 RS. 173. 

Fresh seeiirily upon expiry cf a previous and existing security ’.—A security to 
.keep the peace once given is suflicicnl for that purpose so long as it is in force in 
respect of ever)- act of the person bound o\-er breaking any of the conditions A second 
order to give further security during the continuance of the first one is not contemplated 
by laws but if upon the cxpifj* of the first order the dispute still exists, a further 
security nay bo demanded on fresh proceedings properly taUen— Mahomed Abdul Bari 
1 C.WJs’. 121. 
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Supplementary . order for lar^a security ; — A Magistrate passed a final order 
directing certain persons to furnish security in certain amounts. A month later he 
passed another order directing one of the accused to furnish security in a much bigger 
sum and stating that he had overlooked that this accused had been called upon in the 
preliminary order to furnish a larger security. It was held that the second order was 
ultra vires After the Magistrate had finished his case, it was beyond his power to alter 
the order— Raikumar, 17 ALJ. 335, 20 CrLJ. 486. 51 IC. 470 

See Note 275 

293. Amount of security: — -The provisions of Chapter VIII are not intended 
Ic punish but to prevent crime and it is not permissible to limit the security or the 
amount of secunty to such descriptions that it is perfectly impossible for the accused 
to furnish them, thus rendering it certain that they will be committed to jail — Allakdad 
V Emp, 26 CrLJ 179 (1801. 83 IC. 883. 17 S.L.R 160, AIR. 1924 Sind 120. 

Under proviso (2), in fixing the amount of security, the Magistrate should have 
due regard to the circumstances of the case, and the security should not be dispropor- 
tionate to the ability of the accused to furnish it. with reference to his means and 
station in life — Rama, 16 Bom 372; Nathu. 6 All 214; Jtigptsl, 2 Cal 110 (112); 
Mi. 1900 P.R 17, jaweya, 1890 PR 30; Fttal. 5 SLR 10. 12 Cr.L.J 110, 9 I.C. 651. 
The Magistrate is the best judge to decide what would be the proper amount of secunty, 
wh'ch must \ary with the danger to be apprehended and the means of the parties But 
the Magistrate cannot make an order that is altogether unreasonable — Juggut Ckander, 
2 Cal 110 (111) The amount should be such as to give the accused a fair chance of 
complying with the conditions of the secunty, and the Magistrate should not fix an 
amount for which there is a probability of the accused being unable to find security— 
Ah. 1900 PR 17, U'ajia. 1901 PR 28; Barkat. 1900 PR 24; Anon. 2 Weir 52. 
4 MHCR App 48; Dedar. 2 Cal 384 (385); Sotgar. AIR 1933 All 674. 1933 
ALJ 927. 1933 CrC 1186, 14S 1C 875, 35 CrLJ 183; Safindra, 32 CrLJ 593 
(598), 130 IC 880, AIR 1931 Cal 18, 52 CLJ 405, 1931 CrC 50. Ind Rul 1931 
Cal 400 VTien the accused is unable to give secunty for the amount required and 
remains in jail, it is an index that the Magistrate has not exercised a proper discretion 
in fixing the amount— Raro Ah, 23 All 80 Sec Note 243A 

There is no warrant in law for taking separate bonds from the accused and his 
sureties 'ndividually and se\’erally exceeding m the aegregate the amount for which the 
accused IS liable — Jaivaya, 1890 P R. 30. 

Moveable properly as securtly — As to the nature of the security the provisions 
of Cr P C, read with Schedule V, Form XI. show that what in the case of a bond 
for good beha\acur must be given is personal secunty and the same is by inference 
the case in respect of a bond to keep the peace If a surety offers a house or cattle, 
then this is not the security required because his nsk is confined to the house or cattle 
Mohammad Baksh. 25 Cr L J 795, 81 I C 316. 26 O C 284. A I R 1924 (hidh 80 

House property as security — The accused was ordered under this section to 
furnish a bond for Rs. 200 and a respectable surety Such a surety came forward 
and offered security in the shape of house property worth Rs 500 The Magistrate 
rejected the surety. It was held that the surety b«ng respectable and the house 
being worth Rs 500 should have been accepted, though it was true that under sec 514 
only moveable properly could be attached and sold dunng the surety’s lifetime for 
the recovery of the penalty — Hanha, 16 ALJ 503, 19 CrLJ 711; 46 I.C. 295. 
The Magistrate should follow the words of sec 117, Cr. P C, and not introduce the 
rcslriclitc words “m moveable property” IMien sureties arc produced, the Magistrate 
sliould consider whether, having regard to all the circumstances, they are fit persons 
to be accepted or not. l\hen lhc>’ hate been accepted, the bond executed by them 
Miould be in the form ghen in the schedule If the Manstrate has any apprehension 
that the sureties may part with Ihcir properties and be unable to fulfil, he may by 
vay of precaution accept a hipothccation bond fitnn them as a condition precedent to 
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their being accepted as reliable sureties — Harihai, 33 Cr.L J. 229^ 136 I C. 65, 1932 
AL.J. 157, 1932 Cr.C. 147, A.I R. 1932 All 122. Ind Rul. 1932 All. 113. 

. See Note 275 

293A. Minor: — In the case of a minor the bond shall be executed only by his 
sureties See proviso 3. The reason for this proviso is no doubt the incapacity of the 
minor to contract — Mtpyn, 4 L B R. 12, 6 Cr.L J 123. 

294. Revision by High Court: — ^The question whether it is necessary in 
the interest of keeping the peace to take security from a person, is essentially a 
question which primarily concerns the Magistrate and the focal police. If the District 
Magistrate considers it unnecessary to take act.on, the Sessions Judge or High Court 
will not ordinarily interfere — Md Yusuf v- Abdul, 53 All 148, 32 CrLJ. 570 ( 571). 
The power to demand security from suspected persons is a power that is almost as 
much of an executive as of judicial nature; and the jurisdiction with which the 
Magistrate is invested with regard to suspected persons is a very large one Therefore, 
the High Court will interfere only on the very clearest and strongest grounds which 
demonstrate that there has been in the particular case a gross miscarriage of j'ustice — 
Balmukuiid. 23 P R. 1889. 

The High Court sitting m revision would not ordinarily constitute itself as a Court 
on facts-CfeoMsfrux. A.I.R. 1937 Smd 26. 167 IC 227, 30 SL.R 382, 38 Cr.LJ. 363. 
But the High Court will interfere in revision where the order is based on no evidence 
on the Tccoxd—Sher Stngh v. Hau Stngh, 1912 PL.R. 195, 13 Cr.L.J. 720; Sukkdeo, 
14 AL.J. 215, 17 CrLJ. 157; or where the materials on which the order was passed 
are clearly insuffiaent to support the order— Nc/ar Chandra, 38 C.L J. 198, 28 C.W.N. 
23, 25 Cr.LJ. 189, 76 I.C 429, A.I R 1924 Cal. 114; or where there is nothing on 
the record to show that an inquiry as required by sec 117 was held— Afuf Chand, 
37 All. 30. 12 A.L.J 1262; Sukkdeo, 14 AL.J 215. It will also interfere where the 
judgment of the District Judge deciding an appeal under section 110 is a very short 
one and does not show that evidenec was all examined and carefully weighed— Sorwan, 
14 ALJ, 279, 17 CrLJ. 167; of where the Magistrate disbelieved the evidence 
produced by the accused without any substantial reason— AfiAartan, 16 Cr.LJ. 805, 
13 ALJ. 1016; Hakm Singh. 13 ALJ 1055. 16 Cr.LJ. 810; or where the Magistrate 
has not given due effect to the evidence for the defence — Cayani, 17 Cr.L.J. 461 
(All.); or where the Lower Appellate Court in hearing the appeal has not taken the 
trouble to rehear the case — Ibid. 

The High Court has the power to interfere in revision where the exercise of 
discretion facing required by law, the lower Court exercised no discretion at all or 
exercised its discretion in a wholly unreasonable and improper manner, e.g., where 
the Magistrate ordered security to be furnished m an unreasonably large sum out 
of all proportion to the means of the accused— /n re Juggut, 2 Cal. 110 (111). The 
High Court may interefere in resnsion if there is a material error in any judiaal pro- 
ceeding, ie, an error resulting in an unjust order for security — Ibid (at p 113). 
The High Court is always very unw;IImg to interfere in the case of orders passed 
under the preventing sections of the Cr. P. Code These orders are largely of an 
administrative nature; they are concerned with the maintenance of the public peace 
and the pres'ention of the breaches of the public peace for the maintenance of whicli 
the District Magistrate is responsible, and the needs of which he, as the responsible 
officer on the spot, is presumably in the best position to know ; but these orders, though 
hrgely of an administrative nature, have a legal basis, and if it is clear that an order 
under sec. 112, Cr. P. C., has no legal baas, and that the District Magistrate has 
proceeded upon a wrong legal pnndplc applying equally to the wrong-doers as well as 
to the wronged the wide powers conferred upon him by the law for the restraint of 
the wTong-doers and for the protection of the wronged, the High Court is bound to 
interfere — Jasoda Ltkkraj v. Emp, A I.R 1939 Smd 167 (168). 

It must be rarely, if ever, that a High Court will feel called upon to reverse an 
order of a Magistrate refusing to demand security under any of those sections- 
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Cyan Singft. A.I.R. 1934 All. 24, 1933 A.LJ. 1201; Ram Lai v Bankateshar, 25 Cr.L.J 
1149, 81 IC 973, 11 OLJ 732, A 1,R. 1K5 Oudh 138, 1 O.W.N. 359, 28 OC. 44. 
See also Notes 250B, 276 and 295. 

Appeal;— See sec. 406 and Notes under iL 


119. If, on an inquiry under section 117, it is not proved 
that it is necessary for keeping the peace or 
intoSTaml maintaining good behaviour, as the case 

may be, that the person in respect of whom 
the inquiry is made should execute a bond, the Magistrate shall 
make an entry on the record to that effect, and if such person is 
in custody only for the purposes of the inquiry, shall release him, 
or, if such person is not in custody, shall discharge him. 


295. Absence of the Complainant: — In absence of the complainant or any 
evidence on his behalf or on behalf of the opposite party in a case under sec. 107, 
Cr. P. C , the Magistrate must proceed to incrjire into the truth of the information 
and, no evidence having been produced before him, he must hold under this section 
that It IS not pro\ed that the person in respect of whom enquiry is made should execute 
a bond Sec. 247, Cr P C , is not applicable to a case like this — Asrafah v Nasu, 

31 C.W24 388 

295A. Further inquiry; — The word ‘discharge* means merely a permission 
to depart It docs not mean the disdiarge of an ‘accused’ person as contemplated 
by sec 437 (non sec 436) so as to enable further proceedings being instituted under 
that section against the person discharged under this section— re/« v Chidamabar, 33 
Mad 85 Section 437 (now sec 436) does not enable a Court to direct further inquiry 
in a case of discharge of a person against whom security proceedings were instituted 
under Chapter VIII, because such a person is not an ‘accused* within the meaning 
of that section— /mom Mattdal. 27 Cai 662; Dayanlh. 33 Cal 8; Muhammad Khan, 
1903 P.R, 42j Roshan Sinsh. 46 All 235. 22 ALJ 129; Naram v Durea. 1911 
PR 6. 12 CrLJ. 232; Ismail v NoUan. 1914 I'BR 1st Qr 3. 13 Cr.LJ. 531. 
(But the contrary view has been taken m 'Fyazuddin, 24 All 148; Kharga, 36 All 
147; Manna, 1903 PR 24; Mona Puna. 16 Bom 661; Baba Yaskuanta, 35 Bom 401; 
and Mulsaddt Lai, 21 All 107, where H is held that the person proceeded against 
under this chapter may be said to be an ‘accused* person and further inquiry may 
therefore be directed) 

Section 436 as now amended m 1923 clearly applies only to the ca!,e of a person 
accused oj an 'offence'-, further inquiry cannot therefore be directed against a person 
discharged under sec 119, because the person proceeded against under this chapter 
is not accused of an offence— Pltani v Kunja, 25 Cr.LJ 679, 81 1C 167, AIR 
1926 Cal 262; Maung Than, 2 Rang 30 The only section under which a Sessions 
Judge or the District Magistrate may take action m such a case is under sec 438, 
Cr P C, by making a report to the High Court; Mohammad Yusuf v Abdul Majid, 

32 Cr.LJ 570, 130 I.C 630, AIR 1Q31 All 53. 53 All 148, 1930 ALJ 1485, 1931 
CrC 125 The District Magistrate should not append to his letter of reference what 
appears to be the opinion of the Police Prosecutor describing the order of the trial 
Magistrate as perverse It he is of the opinion that the letter of the Police Prosecutor 
contains matenal of assistance to the Court he should embody that material in his own 
letter. He should not permit himself to be assoaated with cnticism by a police ofiiccr 
of an order of the Magistrate — Ah Muhammad. AI.R 1936 Sind 243, 1936 CrC. 1099, 
165 IC. 930, 38 CrL.J. 117. The proceedinj^ under this chapter should be taken 
with care and caution only when the public interest compels, and where there is no 
reason to suppose that the Magistrate Is not a careful and responsible Magistrate, who 
docs not know his charge and where be has seen the witnesses and has heard what 
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they have to say, and he has come to the conclusion that the case against the suspected 
persons is unworthy of credit, and that the evidence should not be believed, the High 
Court will not interfere — AH Muhammad, supra 

The withdrawal of the first charge-sheet under sec. 107, Cr. P. C , is no bar to a 
second proceeding under the same section — /« re Muthia Moopan, 36 Mad . 315. 
IVhen a person proceeded against under sec 110, Cr. P. C, was tried and released by 
the Magistrate, he is competent to institute further proceedings under the law on fresh 
information received — Imam Mondal, 27 Cal 662. The rulings cited above within the 
brackets are no longer good law See Note 1180 under sec 436. See also Notes 250B 
and 294 in this connection. 

295B. Discharge: — Under the provisions of this section, after an enquiry 
has been made whether an order binding a person over to keep the peace should be 
passed, and it has been found that no sudi order is necessary, the proper course is to 
discharge the person concerned The use of the term “acquittal’' is quite inappropriate 
to a proceeding of this nature — Bhaget Raj v. Mt Gurai Dulaiya, AIR. 1938 All 49 
(50), 172 rC. 643. 1937 A.\VR. 1113, 1937 ALJ 1281. 


C . — Proceedings in all Cases subsequent to Order to 
furnish Security. 

120. (1) If any person, in respect of whom an order re- 

Commencement of period quiring security is made under section 106 
for which security is or section 118, is, at the time such order is 
required. made, sentenced to, or undergoing a sentence 

of, imprisonment, the period for which such security is required 
shall commence on the expiration of such sentence. 

(2) In other cases such period shall commence on the date 
of such order, unless the Magistrate, for sufficient reason fixes 
a later date. 

296. “On the expiration of the sentence”: — Under this section, a convict 
undergoing a sentence of imprisonment cannot be lAliged to give security, until the 
imprisonment ends; nor can an order for imprisonment (under sec. 123) in default be 
made till then — Appa, Ratanlol 765; Rangya, 4 BomLR 934; Kya Wa, 5 L.B R. 34, 
10 CrLJ. 69, 2 IC. 531; jhabdey, 22 CrLJ. S6 (All ). If, the meantime, he is con- 
victed of another oflence, and sentenced to a fresh term of imprisonment, the order for 
security should not be passed until after the expiry of both imprisonments If, before 
such expiry, the prisoner gives the required security, the Magistrate cannot pass an 
order of imprisonment under sec 123— Poiidw, Ratanlal 774. Where a person was 
sentenced on 8th August, 1927 to 12 months' rigorous impn'onment in default of 
giving security on proceedings initialed under sec. 109, Cr. P. C, and, while undergoing 
that sentence, was sentenced to three years' rigorous imprisonment under s 110 Cr. P. C , 
on 2Ut December, 1927, he should have been required to give security from 8th August 
1928 in view of the provisions of sec 120. Cr. P. C —Faith, AIR 1929 Smd 166, 
117 I a 777, 30 Cr.L.J. 819, 23 SL.R. 438. 1929 Cr.C. 335 

The accased was convicted under sec 147. I P. C, but was released on ‘bail 
pending an appeal against the conviction While he was on bail, proceedings were 
taken against him under see. 110 of this Code and he was ordered to furnish security, 
or in default, to undergo imprisonment His appeal was afterwards dismissed and 
the Magistrate ordered that as he was undergoing imprifonment in default of furnishing 
security, the sentence under sec. 147, I. P. C, would commence after the expiry of the 
sentence under see. 110, Cr. P. C Htld that the order was illegal, being in contmven- 
tion of sub-scction (1) of this section— /Aahrfcy, 22 Cr.LJ. 95 (All.), 59 I C. 383. 
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Section 120 (1), Cr P. C, refers to orders passed under sec. 106 or sec. 118, 
Cr. P. C, and is not affected in its operation by the orders of the Sessions Judge 
passed under sec. 123 (3), Cr. P. C. — Lashkaro, A.I.R. 1937 Sind 203, 38 Cr.LJ. 961, 
31 SL-R- 409, 170 I.C. 676. 10 R.S. 71. 

IVhen a Magistrate passes an order under seC- 118, Cr. P. C, he should make it 
clear that by reason of the provisions of sec. 120 (1), Cr. P. C., the period for which 
security is required should commence not from the date of the order under sec. 118, 
but from the date of the expiration of the sentence of imprisonment the suspected 
person is undergiong. When sec 123 (1), Cr. P. C, ts read through carefully it would 
appear that it was the purpose of the Legislature that if a suspected person when 
ordered to give security was actually in pnson he ^ould remain in prison on the 
expiration of his sentence if he has not given seconty, until he gives security or until 
the period for which he was required to give security has expired Therefore, it is 
open to a suspected person, while he is undergoing a sentence, to give security to the 
Court Under ch (4) of sec. 123, Cr P C, security may be tendered to the officer 
in charge of the jail, but it would not appear from the provisions of the section that 
it was contemplated that when a suspected person was in prison when the order under 
sec 118, Cr P C, against him was passed, he should be released from prison on the 
expiration of the sentence in order that he might find his sureties. He can, if it is 
possible for him to do so, furnish security while he is m pnson undergoing his sentence 
of imprisonment, and he can, if he cannot furnish security before the expiration of his 
sentence, furnish security on the expiration of that sentence or at any time during 
the period for which he is committed to pnson, m default, and his sureties will be 
accepted or rejected according to the provisions of sec 122, Cr P. C— //wsseiw 
AWa/iJmo. A I R 1937 Sind 2CM, 31 SLR 412, 171 IC. 61, 38 Cr.LJ 1014, 10 RS. 86. 

Sub'section (2) s — "Date of suck cider ”. — It means the date of the final order 
under sec 118, and not the date of the preliminary order under sec UZ—Taranaiowd, 
51 Mad 515, 29 CrLJ 77 (78)5 Chousbux. AIR 1937 Smd 26 (28), 167 IC 227, 
30 SLR. 382, 38 CrLJ 363 

Fixing later date -—The object of this sub-section is to allow a Magistrate to 
grant time to the accused instead of at once proceeding -to order imprisonment as if 
in default. This is shown by sec 123 which provides that the security may be given 
on or before the date on which the period for such security commerces — AW Abdul 
Ban, 4 C.W.N 121 The Magistrate has power under this section to postpone the date 
from which the security should take effect, le. to giv'e the accused time within which 
to furnish it, and if the accused absconds during the extended time, the sureties who 
were responsible for the accased's attendance would be made liable — Muslaqiinuddin, 
24 AL.J. 327, 27 CrLJ 377 ( 378), 92 IC 889, AIR. 1926 All 297. 

Where an order is passed on the accused under sec 118, and then on the request 
of the accused the Mag.slrate grants him 12 dajs' time to furnish the required 
security, and dunng this 12 days’ time he is convicted and sentenced to imprisonment 
for an offence committed prior to ihe dale of the order under sec 118, it is not 
competent to the Magistrate to fix Ihe date of the expiry of such sentence as the date 
for computing the period from which such secunty is to be furnished The case falls 
neither under clause (1) nor under clause (2) of this section, and the Magistrate is 
bound to proceed at once under sec. 123 and order impnsonment of the accused — 
Ahmed. 20 SLR 163, 27 CrLJ 865. 96 IC 113. AIR 1926 Smd 273 (FB.). 
An order for security was made under sec 118 on October 20, but upon the failure 
of the accused to give secunty, he was ordered to be impnsoned for one year under 
sec 123, on October 29. But between October 20 and October 29, he was conneted of 
a substantive offence and sentenced to 7 j ears' ngorous impnsonment. //eld that 
under sec 120 (2) the period of the order under sec 118 commenced on October 20, 
and the Magistrate should not have made any orfer under sec. 123 at all However, 
the two sentences were concurrent— Aho Farid, 29 BomL.R. 700, 28 CrXJ. 652, 
103 I C 193. 
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. The provisions of the two clauses of this section may be thus explained. If on 
the date ol the order passed under sec 118 the su'spect is undergoing imprisonment 
for a substantive offence, the provisions of clause (1) come into operation, and the 
period of security does not commence till the suspect has ser%’ed out his substantive 
sentence of imprisonment. The proper procedure under the arcumstances would be 
that the Magistrate should not pass the order for detention of the suspect .under 
sec. 123 at once but postpone further proceedings under that section, till the suspect 
has served out the period of sentence for the substantive offence. If on the date of 
the order under sec 118, the suspect is not undergoing imprisonment for a substantive 
offence, his case does not fall within the purview of clause (1) of sec. 120. If, on 
that date, the suspect asks for time to furnish tlw required security, it is open to the 
Magistrate to refuse to grant time and to take immediate action under sec. 123. If, 
however, he grants time and before the expiry of the time the suspect is convicted of 
a substantive offence, and sentenced to imprisonment, the Magistrate should proceed 
at once to pass an order under sec. 123, wWch provides for immediate detention in 
prison of the suspect till he furnishes the required security. This detention should ipso 
faclo run concurrently with the substantive sentence which the accused is undergoing 
— Sflidu, 22 SLR. 20, 28 Cr L.J. 431, 101 I C 463. The proper procedure under the 
circumstances would be that indicated m — Emp. v. Nana Ramjt, 97 IC' 747, 28 
BomLR. 1038, 27 Cr.LJ 1163, AIR 1926 Bom 545, i.e., the Kfagistrate should not 
pass the order for detention of the suspect under sec 123 at once but postpone further 
proceedings till the suspect has serv'ed out the period of sentence for the substantive 
offence. 

The period during which a person was released on bail by the appellate Court 
must be excluded from the period of one year for which he was required to undergo 
imprisonment failing the giving of secunly^Dorsu, A I.R. 1934 All 845, 36 Cr.L.J. 177, 
152 I.C, 785, 1934 Cr.C. 1031. 4 AW.R. 76; Etrp v. Masurio, 37 CrL.J. 155, 159 
I.C. 8W. 1935 A.LR. 1200, 8 R.A. 518, 1935 A.LJ. 1337, A.I R 1936 All. 107, 1936 
Cr C 94. 58 All 589 But see Atlahdad v. Emp .AIR. 1924 Sind 120, 83 I.C 883, 
26 CrLJ, 179, 17 S.LR. 160; Kadu. 37 Cr.LJ 1003, 164 I C. 576. A.I R. 1936 
Sind 125, 29 S,LR. 353. 1936 Cr.C. 802. 9 RS. 49 and Chousbux, A.IR. 1937 
Sind 26 (28), 167 I.C. 227. 30 SLR 382, 38 Cr-LJ. 363. where it has been laid down 
that the order under sec. 118, Cr. P. Code will not be suspended during the time 
spent on bail and a foTliori it wiU not be suspended during the time spent in prison 
if the suspect be not on bail. 

On principles sirmlar to those laid down in the above mentioned Allahabad cases 
it should be held that where the persons, against whom the order to give security was 
passed, for their own advantage made an application that the order for bonds and 
sureties be stayed until the deciaon of the appeal, the time from which the period 
ran was the date of the order of the Appellate OmiX—Abdul Sattar v. Emp, AIR. 
1938 Oudh 195. 1938 OW.N. 676, 1938 OLR. 355, 1938 O A. 566, 11 RO 7 1938 
A.Cr.C. 55. 176 I.C. 948. 39 CrLJ. 831. 

Fresh security:— A second order requiring further security from the same person 
to commence on the expiration of the term of security already given, passed dunng 
the continuance of the first one, is not a proper order. If at the end of the period 
the act involving a breach of the peace is still continued, a further security can be 
demanded on fresh proceedings bring properly taken— A/d Abdul Dart 4 CW.N. 
121 . 

121. The liond to be executed l>y any such person shall bind 
Contot, cl bccd. “I' to of good licha- 

viour, as the case may I)c, and in the latter 
case the commission or attempt to commit, or the abetment of, 
any offence punishable with imprisonment, wherever it may be 
committed, is a breach of the bond, 
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297. • Breach of bond for keeping peace: — A bond (or keeping the peace 
will not be forfeited by the commission of any offence It can be forfeited only by 
the commission of offences likely in their consequences to cause a breach of the peace. 
Thus, a conviction for theft {Taren Ckunder, 18 WR 63), or for wrongful confinement 
or e.ttortion (Zearuddm, 19 W.R. 48) or for abduction (Broivne v. Chandra, 1906 P.R. 
6, 4 CrL.J. 78) or for a secret attempt to pdson a person [Ahmad Cul, 1914 PR 22, 
15 CrL J. 605) will not entail a forfeiture of the bond. 


In Ananthachari v. Ananthachan, 2 Mad. 169, 2 Weir 663, however, it has been 
held that it is not necessary that some actually punishable offence should be committed 
All that is necessary to show, is that some act was done which was likely in its 
consequence to provoke a breach of the peace 

A bond to keep the peace may be forfeited on the commission of any act involving 
a breach of the peace, no matter whether the act is committed against the person 
at whose charge the original order was framed or against any other person — Jaka Box, 
15 W.R 14 It IS also immaterial whether the accused committed the act with his 
own hands or instigated other persons to do it In either case the bond is forfeited 
—Ananthachati, 2 Mad 169? Kally, 11 WR 52. 


If some persons (Hindus) are bound down under sec 107 owing to an apprehension 
of a breach of the peace on account of their interference with the slaughter of cows 
by the Mahomedans at a particular place, such persons are not debarred from instituting 
a civil suit to prevent the Mahomedans from slaughtering cows at that place, and 
the institution of the suit will not amount to a breach of the bond which they were 
required to furnish The filing of the avil suit may be extremely provocative to the 
Mahomedans and may lead to further quarrel and breach of the peace, but it cannot 
by any stretch of language be called a wrongful act which would entail forfeiture 
of the bond. The bringing of the civil suit is perfectly legal action, and the Hindus 
were acting within their rights in doing so—Sual, J Lah 310, 21 CrLJ 702, 57 
I C. 942 

298. Breach of band for good behaviour: — A bond for good behaviour 
will be forfeited by the commission of any offence Thus, a conviction for causing 
grievous hurt [Sker Stng. 1915 PR 10. 29 I C 821, A I R 1914 Lah 563, IG CrLJ. 
549), or a conviction for causing simple hurt (Abdul Axiz. 4 Lah 462), or a conviction 
under sec 452, I P C. (Indar Singh. 31 CrL J 130. 120 IC 605, A I R 1930 Lah. 227, 
1930 CrC 2101, or a conviction under the Excise and Opium Acts [Ghulam lluvaln, 
37 CrLJ 342, 160 IC 631, AIR 1936 Pesh 16), or a conviction under see. 13 of 
the Gambling Act, III of 1867 (Abdul Uai. 1906 AWN 13) would amount to a breach 
of the bond. 

But an actual commission or attempt to commit or abetment of an offer-ce « 
necessary for the forfeiture of the bond IVhere a person bound down \inin vc, VO 
was found to be in possession of costly clothes, for which he could not vi'Siftr'.'y’y 
account, it was held that the bond should not be forfeited, since there r/i 
that he had actually stolen tho«e clothes — In te Venkataratnam, Z V.VV ^7 
mere fact that a person bound down under sec 109 was again fovs/f 
himself under suspicious circumstances m a lonely pbee without any 
of livelihood and unable to give a satisfactory account of himself, y-’r!/, •'v 

forfeiture of the bond, because his act did not amount to ccimmitt.',e» '/ •• 
to commit or abetment of an offence — Bahadur. 1932 ALJ 112, G{ /"■ j ^ 

1932 All 58, 33 CrLJ 281 (282) The bond is forfeited by the 
offence no matter wherever the offence may be committed If th* Vr/' ' 
into in one district and the accused is convicte'd of committinj tr. ■- 

district, the bond is forfeited, and the Magistrate of the forrer , 

against the accused under this section — Sham Sundar. 2 B L R AC " 

The words ‘commission of an offence' do not necessanJy Jr-'r j 
pn offence. Althoiich it is true that a comiction is conriderrf 
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The provisions of the two clauses of this section may be thus explained. If on 
the date of the order passed under sec. 118 the suspect is undergoing impnsonment 
for a substantive offence, the provisions of clause (1) come into operation, and the 
period of security does not commence till the suspect has served out his substantive 
sentence of imprisonment. The proper procedure under the circumstances would be 
that the Magistrate should not pass the order for detention of the suspect , under 
sec. 123 at once but postpone further proceedings under that section, till the suspect 
has served out the period of sentence for the substantive offence. If on the date of 
the order under sec. 118, the suspect is not undergoing imprisonment for a substantive 
offence, his case does not fall within the purview of clause (1) of sec 120 If, on 
that date, the suspect asks for time to furnish the required security, it is open to the 
Magistrate to refuse to erant time and to take immediate action under sec. 123. IS, 
however, he grants time and before the expiry of the time the suspect is convicted of 
a substantive offence, and sentenced to imprisonment, the Magistrate should proceed 
at once to pass an order under sec. 123, which provides for immediate detention in 
prison of the suspect till he furnishes the required se«.*urity. This detention should ipso 
facto run concurrently with llie substantive sentence which the accused is undergoing 
— Saidu, 22 SLR 20. 28 CrLJ. 431, 101 I C. 463. The proper procedure under the 
circumstances would be that indicated in — Emp. v. Nana Ramjt, 97 IC.' 747, 28 
BomLR. 1038, 27 CrL.J. 1163, A.IR 1926 Bom. 545, te, the Magistrate should not 
pass the order for detention of the suspect under sec. 123 at once but postpone further 
proceedings til] the suspect has served out the period of sentence for the substantive 
offence. 

The period dunng which a person was released on bail by the appellate Court 
must be excluded from the period of one year for which he was required to undergo 
imprisonment failing the giving of security— Darsu, A.I R 1934 All. 845, So Cr.L.J. 177, 
152 I.C. 785, 1934 CrC 1031. 4 A.\VR 76; Emp. v. Afasuria. 37 Cr.LJ. 155, 169 
I.C. 804. 1935 ALR. 1200, 8 RA 518, 1935 A.L.J 1337, AI.R. 1936, All. 107, 1936 
Cr.C. 94, 58 All. 589. But sec Allahdad v Emp.. A.I R 1924 Sind 120, 83 I.C 883, 
26 Cr.LJ. 179, 17 SL.R. 160; Kadu. 37 Cr.LJ. 1003, 164 I.C. 576, A.IR 1936 
Sind 125, 29 SL.R. 353. 1936 CrC. 802. 9 R S. 49 and Ghousbux. AIR. 1937 
Sind 26 (28), 167 I.C 227, 30 SLR 382. 38 CrL.J 363, where it has been laid down 
that the order under sec 118, Cr. P. Code will not be suspended during the time 
spent on bail and a fortiori it will not be suspended during the time spent in piison 
if the suspect be not on bail. 

On principles similar to those laid down in the above mentioned Allahabad cases 
it should be held that where the persons, against whom the order to give security was 
passed, for their own advantage made an application that the order for bonds and 
sureties be stayed until the decision of the appeal, the time from which the period 
ran was the date of the order of the Appellate Court— Abdul Sattar v. Emp.. A.I.R 
1938 Oudh 195. 1938 O.W.N. 676. 1938 O.LR. 355. 1938 OA. 566. 11 RO V 1938 
A.Cr.C. 55, 176 I.C 948, 39 Cr.L.J 831. 

Fresh security;— A second order requiring further security from the same person 
to commence on the e.xpiralion of the term of security already given, passed during 
the continuance of the first one, is not a proper order. If at the end of the period 
the act inTOlvmg a breach of the peace is still continued, a further security can be 
demanded on fresh proceedings bong properly taken— A/<f. Abdul Bari 4 CWN. 
121 . 

121. The l)oiicl to be executed by .iny such person shall bind 

Conicnt, ol bond. •" O'" of good bcha- 

vioiir, as the case may be, and in the latter 
case the commission or attempt to commit, or the abetment of, 
any ofTcncc punishable with imprisonment, wherever it may be 
committed, is a l)reacb of the bond, 
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297. Breach of bond for keeping peace: — A bond for keeping the peace 
will not be forfeited by the commlsaon of any offence. It can be forfeited only by 
the commission of offences likely in their consequences to cause a breach of the peace. 
Thus, a con\iction for theft (Taren Ckundcr, 18 W.R 63), or for wrongful confinement 
or e.xtortion (Zcaruddm, 19 \V.R. 48) or for abduction {Browne v Chandra, 1906 P.R. 
6, 4 Cr.LJ. 78) or for a secret attempt to poison a person {Ahmad Gul, 1914 P.R. 22, 
15 Cr.L.J 605) inll not entail a forfeiture of the bond 


In Ananthachart v Ananthachati, 2 Mad. 169, 2 Weir 663, however, it has been 
held that it is not necessary- that some actually punisliable offence should be committed. 
All that is necessary to show, is that some act was done which was likely in its 
consequence to provoke a breach of the peace 

A bond to keep the peace may be forfeited on the commission of any act involving 
a breach of the peace, no matter whether the act is committed against the person 
at whose charge the original order was framed or against any other person — Jaha Box, 
15 W.R 14. It IS also immaterial whether the accu^d committed the act with his 
own hands or instigated other persons to do it In either case the bond is forfeited 
—Ananlhacharx, 2 Mad 169! KaUy, 11 W.R 52. 


If some persons (Hindus) are bound down under sec 107 owing to an apprehension 
of a breach of the peace on account of their interference with the slaughter of cows 
by the Mahomedans at a particular place, such persons are not debarred from instituting 
a Civil suit to prei-ent the Mahomedans Uort slaughtering cows at that place, and 
the institution of the suit will not amount to a breach of the bond which they were 
required to furnish. The filing of the civil suit may be extremely provocative to the 
Mahomedans and may lead to further quarrel and breach of the peace, but it cannot 
by any stretch of language be called a wrongful act which would entail forfeiture 
of the bond The bringing of the civil suit is perfectly legal action, and the Hindus 
were acting within their rights in doing so— S'/ul. 1 Lah 310, 21 CrLJ 702, 57 
IC. 912. 

298. Breach of bond for good behaviour: — A bond for good behaviour 
will be forfeited by the commission of any offence Thus, a conviction for causing 
grievous hurt iSher Sing. 1915 P.R 10, 29 IC 821. AIR 1914 Lah 563, 16 CrLJ. 
549), or a comiction for causing simple hurt (Abdul Azh, 4 Lah 462), or a conviction 
under sec 452, I P. C (Indar Stngh. 31 CrLJ 130. 120 I C 603, A I R 1930 Lah 227, 
1930 CrC 2401, or a conviction under the Excise and Opium Acts (Chulam Hussain, 
37 CrLJ 342, 160 IC 631, AIR 1936 Pesh 16). or a conviction under see 13 of 
the Gambling Act, HI of 1867 (Abdul Hat. 1906 AWN 13) would amount to a breach 
of the bond 

But an actual commission or attempt to commit or abetment of an offence is 
necessary for the forfeiture of the bond tVliere a person bound down under sec. 109 
was found to be in possession of costly clothes, for which he could not satisfactonly 
account, it was held that the bond sh^d not be forfeited, since there was no proof 
that he had actually stolen those clothes — In re Venkaiaratnam, 2 Weir 57. The 
mere fact that a person bound down under sec 109 was again found concealing 
himself under suspicious circumstances in a lonely ptoce without any ostensible means 
of livelihood and unable to give a satisfactory account of himself, would not justify 
forfeiture of the bond, because h«s act did not amount to commission of or attempt 
to commit or abetment of an offence— 1932 ALJ 112, 54 AU 335 A.IR 
1932 All 58. 33 CrLJ 281 (282) The bond is forfeited by the commission’ of any 
offence no matter wherever the offence may be committed If the bond is entered 
into in one district and the accused is convict^ of committing an assault in another 
district, the bond is forfeited, and the Magistrate of the former district can proceed 
against the accused under this 'cction — Sham Sundar, 2 B L R A C. 11 


The words 'commission of an offence’ do not necessarily imnU. « , 

Jn gffcnce Although it is inie that a ctnirict.on is considered neissaij- to estaV^^ 
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that an oflencc has been committed, still there is no authority for the extreme view 
that the commission of an offence cannot be proved otherwise than by a conviction — 
Mansur, 24 Cr.L J. 588, 73 I.C. 332; Shea Jangal, 50 All. 666, 30 Cr.L.J. 203 (204).. 

An offence committed in a Native State would amount to a breach of the bond — 
Detva Singh, 28 P.R. 1910; but see Bahadur Singk, 26 P.R 1918, 19 Cr.LJ. *924, 
47 I C 440 

See also Note 250A. 

299. Procedure on breach of bond: — When a person forfeits a bond by 
being convicted of an offence, the amount of the forfeited bond may be recovered, 
but he cannot be forthwith imprisoned for the unexpired portion of the term for which 
security was taken. The Magistrate’s remedy is to take fresh proceedings under this 
Chapter — Jag Deo, 28 All 629 A Magistrate is not justified in forfeiting a recognisance 
under this section without giving the party charged with the breach an opportunity to 
cross-examine the witnesses upon whose e\ndence the rule to show cause has been 
issued — Nobin, 4 Cal. 865. If the surety bond is forfeited on account of any act of the 
accused within the period for which the sureties had bound themselves, the Magistrate 
may take proceedings against the sureties even after the expiry' of the period — Bahadur, 
1932 AL J 112, 33 CrL J. 281 (282). 54 All. 335, A.I.R. 1932 All. 58. 

300. Liability of surety: — See Note 1337 under sec, 514. 

It has been held in Punjab that in order to make the surety liable, the conviction 
of the principal must be for an offence sbnUar to that for which security was given. 
When men stand sureties In respect of sec. 110, it is to be understood that they 
undertake liability for only such good conduct on the part of the principal as is 
indicated by the circumstances under which the security was demanded, and not for 
any conceivable form of offence committed by the principal. Thus, where a person 
was required to giv’e security for being suspected as a thief and a habitual receiver of 
stolen property, and a person was accepted as his surety, and the principal offender was 
subsequently convicted under sec 326, I. P C (gnevous hurt), held that the surety 
should not be held liable — Udham Singh, 1913 P.R. 15, 14 Cr.LJ. 575. In Sher Singh, 
29 I C 821, 1915 P.R. 10, 16 Cr.L.J, 549, under similar circumstances, the sureties 
were not altogether exempted, but ivere ordered to pay a reduced penally, vU , Rs. 500 
instead of Rs. 1,000 The Allahabad High Court holds that the surety is liable for any 
offence committed by the person bound over, and this section makes no reservation 
that in order to make the surely liable, the offence committed by the person bound over 
should be ejusdem generis with the offence for which he was bound over — Sheo Jangal, 
50 All 666, 30 Cr.LJ. 203 ( 204), 26 AL.J. 443. A.I R. 1928 All. 232 

A person was put on security for Rs. 1,000 for one jear, and two other persons 
stood sureties for him. That person was afterwards convicted under sec. 323, I. P. C., 
in which offence he was found to have taken only a minor part. Held, under the 
circumstances, that the order of forfeiture of a reasonable sum of Rs 50 against the 
sureties was sufficient, and that they need not be burdened — Falla, 1915 P.R. 6, 16 
Cr.L.J. 287. 

122. (1) A Magistrate may refuse to accept any surety 

ofTercd.or may reject any surety previously 
(accepted by him or his predecessor under 
this Chapter, on the ground that such surety 
is an unfit person jor the purposes of the bond: 

Provided that, before so refusing to accept or rejecting any 
such surety, he shall cither himself hold an inquiry on oath into 
the fitness of the surety or cause such inquiry to be held and a 
report to be made thereon by a Magistrate subordinate to him, 
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(2) Such ^^agisfr^ltc shall, before hohiiuff the hujuiry, give 
reasonable notice to the surety, ami to the ferson by tc/joni the 
surety U'as offered and shall in making the inquiry record the 
substance of the c7’idcnec adduced before him, 

(2) If the Magistrate is satisfied after considering the (':'i- 
dcnce so adduced either before him or before a Magistrate deputed 
under sub'Section (i). and the refort of such Magistrate {if any), 
that the surety is an unfit fersou for the furfoses of the bond, 
he shall make an order refusing to acceft or rejecting, as the ease 
may be, such surety and recording his reasons for so doing: 

Proz'ided that, before making an order rejecting any surety 
zeho has frcz'ioiisly been aceefted, the Magistrate shall issue his 
summons or warrant, as he thinks fit, and cause the ferson for 
whom the surety is bound to afifear or to be brought before him. 

Change: — The whole secnon has been newly draltcd by sec. 20 of the Criminal 
Procedure Code Amendment Act (XVHI of 1923). 

The mam chanRes introduced by this new section arc:— (1) rejection of a suretj 
prcviousl> acccptedi (2) inquiri* into the fitness of a surctyj and (3) delegation of 
such inquiry to a subordinate MaRisttaic. Tlie reasons have been stated below in 
proper places. 

301. Rejection of sureties:— The question ns to whether a particular person 
IS fit to stand as surety or not, is a matter for the decision of the M.a!;Utrate. The 
question m cser)* case is one of discretion and the Maqistrate's discretion in this 
matter is not fettered in any way— /u tt falit, 13 C.\V.N POi B/iaifcnf. 12 ALJ, 
low. 16 CrLJ 54, 26 I.C G{6. AIR 1914 AU. 4g9i A'crim. 44 Cal. 737, 

21 C \V N 925 Bui this discretion to accept or reject a surely must be wetcised 
onlv after a satisfactory inquiry in accordance with law— /IfcoiraHi, 12 A1.J. lOOIj 
A*har Ah. 42 Cal 706, 19 CWN. 220: Rayon. 43 Cal 1024 , 20 C.\V.N. 1133 The 
htagisiraic can refuse or accept any surety only on t’alid and rcasomble grounds and 
not on mere conjectures and siirimscs— AMnf Khan. 10 C\V.N. 1027: Asirudi/m, 
41 Cal 76t 

After an order is passed under section HR demandiiiR sureties, the MaRistratc 
cannot introduce any new qualifications while deciding cn the suitability of the sureties, 
and cannot reject them because they do not answer to those qualifications— .ll/adir/o, 
26 Cr L J 1011, 87 1 C. 951, A I R. 1925 Sind 321. 19 S UR. 101. 

Sureties ought not to be rejected merely on the strength of reports of the Police — 
Jai Govtnd. 15 OC 263, 13 CrLJ. 760; Jhrful Khan. 10 C.W.N. 1027; Tola. 25 
All 272; Panchoo. 29 Cal 455: Munshi. IR ALJ. 321. 21 Cr.L.J. 365: Cofi. 20 
ALJ. 760. AIR. 1922 All. 541, 68 1C. 35. 23 Cr.U. 4^: Sukkai. A.I R. 1935 
All 517. 36 CrLJ 12fS, 157 IC. 1019. 1935 CrC. 513: Kaim Khan. 1906 P.R. 18. 
1907 PLR 11. 5 CrL.J. 148. 1907 P.W.R. 5; Kami-a!. 25 CrUJ. 91. 76 IC 27. 
AIR 1925 Uh 672; RamJftiini. 36 Cr.l~J. 1473. 158 1C 91.8. A.I R. 1935 Pat. 
421, 16 PUT. 478, 1935 Cr.C 1061; Zojau-ar. 13 AIJ. 469. 16 Cr.UJ 415; Dhaieani, 
12 ALJ lOOli Md Ihahim, 16 Crl~J. 100. 8 SUR 173; or on mere hearsay cndence 
of pcncral repute — AIR 1922 Oiidh 227, 9 OIJ. 353. 68 I.C. 959 The implicit 
acceptance of the opinions espressed in police report.s without considering the facts 
upon which such opinions arc based, would place all persons ordered to furnish security 
at the mercy of the police— /« re Abdul Khan, 10 CWJ'f. I(tl7. The MagWrate 
mav ask the police to report, with a \iew merely of enabling them to collect and call 
c\idence But in c\cr\ case his order must proceed on a consideration of the e\-idence 
and not of the police-report— .Uoftro. 2 SUR. ll, 10 Cr.UJ. 225; /d Coiind, 15 

Cr-18 
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5. 1931 A.LJ. 1170. the Allahabad High Court too’c a contrarj- \icw, holding that 
30 of the Indian Evidence Act applied to such a case Sec also Sarju, 41 All 231, 
lLJ. 147, 20 CrJ-J. 206, 49 I C 654. 

111 . 

This section has been repealed by see. 8 of the Cnminal Law Amendment Act 
of 1923). It ran as follows — 

111. The ptovisicins of secs. 109 and 110 do not apply to the European Britidt 
cts in eases where they maj be dealt with under the European I'agrancy Act, 1874.” 
We condder that see. Ill should be repealed and that sees. 109 and 110 should 
ctjually to Europeans and Indians” — of the Raetal Dhttnclions Commillee, 
16. 


112. When a Maijistratc actintj iiiulcr section 107, section 
j ^ lOS. section 100 or section 110 deems it 

'der to be made. • . i 

necessary to require any person to show 

under such section, he shall make an order in writing, 

I ig forth the substance of the information received, the 
tnt of the bond to be executed, the tenn for which it is to be 
rcc, and the number, character and class of sureties (if any) 
red. 

’8. Scope: The prosaaons of this section must be complied with by a 

lie passing a prelimmarj order under the Burma Habitual Offenders Restriction 
of 1919), and if that order does not set forth the substance of the information 
and the tenn dunng which the order of restriction sliall be in force, the entire 
ng IS irregular and order passed therein must be set aside — Parsodan, 2 Rang, 
the information which leads to action under see 107 may be of the most varied 
jit nia> be oral, sworn or not sworn, and need not be in writing. U may be 
Iny source, ofHcial or unolBaal. formal or informal It may be derived from 
agislrate's own knowledge He is not bound to disclose the source or the nature 
rmation received — In ic Mtiku Khan. 27 All 172, 19W A.W.N. 206, 1 A.L J. 685j 
\padmanabh,ah. 54 Mad 422. AIR 1930 Mad 97S. 1930 M.WJ4. 1100, 32 
1 784, 59 MLJ 914, 129 IC 70. 32 CrLJ. 217. 1930 Cr.C 1191. 
f9. Order in writing; — Before making an order the Magistrate may hold 
lirj’ See Note 230 under the heading ' Inquiry’'' A Magistrate arting under 
Vpler has no power to art until he has recorded an order in writing under this 
iRameshuaj, 36 All 262. 12 ALJ 365 The issue of a warrant under sec. 115 
[recording an order under this section is illegal— -/afof. 20 SL.R. 122, 27 Cr.L.J. 
IC 391 So also, where the accused persons were arrested as suspected habitual 
ind the Magistrate fixed a date for the production of evidence with the object 
of issuing a notice under sec 112, but on the date fixed, after hearing the prosecution 
evidence, he at once called upon the accused to enter upon his defence to a charge under 
sec. 110, field that the procedure was illegal and the proceedings must be set aside, 
It IS only after the Magistrate has recorded an order under sec 112, that the actual 
hearing can by law take place at all— 42 AIL 616 (648), 22 Cr.L.J. 228 
In Pragi, 10 OC. 365, 7 CrLJ 94, howevxr, it has been held that the provisions of 
this section arc purely director)’, and a failure to record the order is a mere irregularity. 
In In re Kavatham, 26 MLT 385, 20 CrXJ 763, it was held that the omission to 
draw up a proceeding under Ih's section or to servx a copy of the order on the accused 
under see 115 did not vitiate the proceedings, if the order was drawn up later and read 
out and e.xplained to the accused who appeared in Court in pursuance of a summons. 
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passed under sec. 118, the District Macistrale (and be alone) can conrert 
into an order ol restrict.on under the Burma Habitual OBenders R“‘ncf ”n rt 01 
o' 1919), iihcre there has been a proper preliminary order under sec. 112 
District Masistnite has Eood reasons for the change— Rnrsodon, 2 Rang 524. 

Proceedings under this section against persons who have been teghtered under sec. 
o' the Criminal Tribes Act (HI ol 1911) are not lllegaL But such Pto«to6» ^ 
not Illegal are ine.spedient, and the (art that the persons proceeded ? 

registeted under the Cnminal Tribes Act may be a (actor and an important 1=™' 
the Magistrate should take into consideration before he makes any ^ 

under sec. llO of this Code— GMffm Rasul. 20 Cr.L J. 30, 48 I.C. 510 (Ca P 
who has been registered under the Criminal Tribes Act may be proceeded ^Sa 
under sec 110 of this Code, if he pursues a career of crime bringing him witmn 
one of the clauses of this section. Each case has to be scnitinired on its . 

such proceedings appear to be necessary in view of the exigencies of any pa i 
case, e\'idence of general repute, which is bound to be affected in a large mea 
by the very fact of the person proceeded against being a member of a cnmina ri . 
should be. i! at all, acted upon with great caution and scrutiny — ffada A/ir, 

279, 31 C.WN 165 (166), 28 CrLJ 106, 44 I.C. 314. A.I.R. 1927 Cal. 213. 

277A. Transfer:— Cases under Ch VIII may be transferred in accordant 
with the provisions of sec 192, Cr P. Code See Notes 598 in this connection, 
also Culahrao Laxmartrao Changude v. Emp., in Note 258 

A person proceeded against under sec 107, Cr. P. Code can apply fof **^*”^?*.?b 
the proceedings under sec 526, Cr. P Code — Han Baqridi, 26 A.L.J. 395, 29 Ci.L.J. 

(419), 108 I.C 569. AIR, 1928 All. 268. 

Proceedings under sec. 110, Cr. P Code cannot be transferred by the 
to another district— v Mahendta. 30 All. 47, 27 A.WN. 268, 

Amor Singh, 16 All. 9 This vieiv was dissented from in Emp. v. Wahtd Ajt A » 
32 All 6f2. where Tudball, J., obserx'cd- "No doubt, a Magistrate cannot take^'f" 
under sec. 110 unless the person against whom the action is taken, is one within 
local limits of his jurisdiction But once action has been taken, the 
final order arc made under the powers conferred by sec. 117 and sec. 118 of the • 
Section 526 dearly enables this Court to transfer a criminal case of this desenp 
once It has been properly instituted, to any other Criminal Court of equal or 
jurisdiction tand which otherwise would have no iurisdiction), and the order ® 

Court will gne junsdiclion to the Court to which the case has been so 
make an cnquirj' under sec. 117 and to pass an order under sec. Il8. I do not 
that the powers of iranslcr given to this Court by sec. 526 arc in any way limite y 
the terms ol see 110 or see 107 of the Code." This dew was followed in V Gatidama, 
115 IC 314, AIR 1933 Rang 161. 1933 CrC 763. 6 Rang 41. 31 
As a rule, it would not be at all in accordance with the view of tlie Calcutta Hig 
Court, to transfer any jntvcntivc proceeding from one district to another. It must c 
an extremely exceptional case that could justify the interference of the Ilich 
with the jiKi'dirtinn of the Magistrate of the district taking preventive action within nis 
ciwn boundaries and impnsmg such foreign and extraneous duty on the Magistrate of 
another distna ChanJ, Prosad. 17 C.W'A’. 536, 20 IC 142, 14 Cr.LJ. 382. See al^ 
.Mouni Sate }lla,ng 3l CrLJ 11<*5. 146 IC. 23. A.I R 1933 Ran.g- 165. 1933 CrC. 
7t>t. where the High Court transferred proceedings under scC. 107, Cr. P. C., to another 
district. 

277B. Confession: — A confession in a dacoity case is adrnissibic against its 
ir.aV.er in ptocttdings under »eC. tIO, Cr. P. Code. It i: clcarlj inadmissible against the 
co-ircuvd in such proctedings. the provisinni of rcc. 36 of the Indian Evidence Act 
pot being sppSicahle in such a rsv— /tMiVir/Zir. 23 C VV.N. .(08. -lO I C. 6l9s Mafituddin. 
15 CW.N. 23<>. f,l tC. 7n3, 33 CI.J TO. 23 CrI.J. 4U. A.IR. 1921 Cal. 557. In 
AIL 312. 152 ir. JWl 
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judinsl art and therefore the Mapstrate should not act arbitrarily. There must be 
mformat.on of a nature which convinces him that there is a likelihood of a breach of 
the peace It is impossible to formubte a hard and fast rule witli regard to the 
nature of the information on which a Mapstrate should art. l\Tiat is reasonably 
sufTicicnt to satisfy a Magistrate must depend on tlie particular situation While there 
must be something more than the past misconduct of the person proceeded against 
to lustif^ a notice being $er\'cd upon him, the Cr P Code does not require the 
information to show the particular act which is m contemplation at the time. The 
Magistrate must be satisfied that there is a likelihood of a breach of the peace. What 
will satisjj liim must depend on the particular facts of the case — In re Muthusieami, 
A.IR 1940 Mad (25. 26). 50 MLW. 802, 1939 MW.N. 1209, 185 IC. 824, 41 
Cr.UJ 23S, (1940). I M.LJ 11 (F.B). 

Merel> informing an accused person that he is suspected to be a habitual thief, is 
not a suffinent notice, before proceeding under seC 110 There must be something in 
the nature of the indictment or charge containing substantial particulars indicating the 
grounds upon which the pol.ee ha\c given information to the Magistrate — Raibansi, 
18 .VLI 6T8. 42 All 646 ( 648). 22 CrLJ. 228; Nthah 49 All 5. 24 Ai.J. 900. 28 

Cr.LJ 9. AIR 1926 All 759. 99 I C 41 The failure of the Magistrate to record 

the details of the information which he has received, is not a mere irregularity which 
would be covered by see 537, but is an illega1>t> which vitiates the trial — Nihal, 

'supra) The Oudh Chief Court, however, dissents from these two rulings and is of 

op'oion that the ‘substance of the information' docs not mean anything more than 
the gist of the information. It is not necessary to state anything more than the 
particular section or sub-section on which it is proposed to proceed against the accused 
In any vaew, the failure to give the accused the information of the nature of the 
case against him. is a mere irregularity cured by sec. 537 — Ram Chulam, 2 Luck. 157, 
28Cr.LJ 744 (74S).103IC 792. A I R 1927 Oudh 306, 6 OW.N. 12(52. The Calcutta 
High Court likewise holds that Uie substance of the information means such or so much 
of the information as would enable the party to know under what clause of sec, 110 
he IS charged or to what particular class of offenders he is said to belong IVhere 
possible, the repetition of the words of the section should be avoided, but the notice 
IS not rendered invalid because of failure (o mention the details of the case — Bhut 
Naih. 33 CW.N 832, 124 IC. 71. 31 CrLJ. 614. 1929 Cr.CX 387, 57 Cal 503, A.I.R. 
1929 Cal 739 It is utterly impossible to draw the line or to offer the Magistrates 
any g-aiding pnnaple which would assist them in determining how much information 
is to be given in a case tinder sea 110. It is suffwient if the particular clause of the 
charge, or where there are more than one offence named in a charge, the particular 
offence or offences are given in the notice — Chandan, 52 All. 448, AIR. 1930 All. 
274, 1930 CrC 442, 124 IC 40, 31 Cr.L.J 627, 1930 ALJ. 389 Ordinarily, it is 
sufficient if that portion of the clause of sec. 110 which is applicable to the particular 
case IS specified m the notice, but where the particular clause refers to two or more 
offences, the particular offence or offences which is more appropriate to the particular 
case should also be mentioned in the notice. This applies more particularly to clause (d) 
of sea 110 — Chandan, supra. This section does not contemplate that the allegations 
of fact constituting the information should be embodied in the preliminary order. 
The section provides for a preliminary order to bc passed in proceedings started under 
secs. 107, 108, 109 and 110 and contemplates that the order should contain as much 
of the information as would be sufficient to enable the party to know under which 
ol the several sections or which part o! any one ol them he is proceeded against. 
The preliminary order under this section need not contain more than an indication 
of the particular offence which is sought to be prevented — Jagannath Prasad v. Emp 
AIR. 1940 Nag. 134 (135), 1940 NLJ. 31. 

The omission to set forth the substance of the information will not of itself be 
sufficient to render the proceeding and the final order null and void, unless the accused 
has been prejudiced by the omission and a failure of justice has been occasioned Md. 
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Jajar, 3 All 515s Abbasu v. Umda, 8 Cal 724; Bhastcon. 1891 A.W.N. 40; Tanwar, 
19 S L.R 176, 26 Cr.LJ. 1398; the omission in the notice to give detailed information 
as to the nature of the evidence for the prosecution, is not an irregularity sufficient to 
vitiate the proceedings, especially if the accused had cross-examined at great length the 
witnesses for the prosecution — Dohra, 20 Cr.L.J. 436 (Pat.); or if as a matter of fact 
the accused had clear notice of the case made against them and had ample time and 
opportunity to let in c\*idence — Jai Sinzh, 23 Cr.L.J, 42 (Pat.). According to the 
Lahore and Rangoon High Courts, an order which does not set forth the substance of 
the information is il'egal and must be set aside — Ujagar, 10 Lah. 155, 30 Cr,LJ. 839, 
117 I.C. 807, AIR. 1929 Lah 5&1. 1929 Cr.C. 61. 30 P.LR. 694, Ind Rul. 1929 Lah. 
695: Mating Tunu. 4 Bur.L.J. 172, 27 Cr.LJ 318 (319), '92 I.C. 702. A I.R. 1925 
Rang 353. For contra, sec Dayaram, 27 Cr.L.J. 575, 94 I C. 143, A.I.R 1926 Lah. 366. 

In a proceeding under sec 107, the Magistrate may give only the substance of 
the information received, and it is not necessary to specify the definite acts which the 
accused intends to commit — Jaguji, IS AL.J. 567, 19 Cr.L.J. 876, A.I.R. 1918 All 
93, 13 I.C. 72. In proceedings under sec. 110 an order by the Magistrate stating 
that he has rccei\cd some reliable information (though not definite) that the accused 
is 3 habitual cattlc-thicf and a receiver of stolen goods, is a sufficient compliance 
with the provisions of this section— /« rc Kola. 1896 A.WN. 73. 

But a Magistrate is not bound to give the source of the information--/« « Milhu. 
27 All. 172; Armiuddtn, 29 Cal. 392. It is also not necessary to give a list of the 
prosecution witnesses m the order— C/im/omon, 35 Cal. 243, 12 C.W.N. 299, 7 C.LJ, 
177J Fajendra. 17 C.W.N. 238 (261), 18 I.C 149, 16 CLJ. 467, 14 CfLj. 5. 

Section 110 provides six categories of cases within one or more of which the 
oITcnder's case must come in order that a penalty may be imposed in accordance with 
that section When a person is «ought to be proceeded against under this section it 
mud be made clear as to which sub-section he is charged with coming under It is not 
enough merely to assert that he is a person of criminal tendencies or that he is suspected 
of having committed certain crimes The omisrion to do so is obviously a serious 
liardship to the accused person, in as much as he receives no notice of the precise case 
which he is to meet. It is not enough to charge a person generally of having committed 
an offence under sec. 110, Cr. P. Code vsnthout specifically stating under which nf 
the sub-soclion the case is alleged to fall— 5o/ion Singh. 26 Cr.L.J 1377, 89 I C. 513, 
A I.R. 1926 Lah 43. 

^^'here in a proceeding under seC- 107. Cr. P. Code the Magistrate has only 
reproduced the Linguage of the section, without spccifjing in what way and with 
nfcrcncc to what matter a person was liLcly to commit a brc.sch of the peace and in what 
way he was likely to do a wrongful act which might occasion a breach of the peace, 
the proceeding is vague and cannot be supported— Awonaf Ah. 30 CrLj. 492, IIS 
I C. 5t3. A.l R. 1929 Pat 67, 10 P.UT 63*». Ind. Rul. 1929 Pat 200. 

It is doubtful how far an order under this section can properly exceed the informa- 
linri given under *ec. 107, Cr P. Code — Josoda Lrikta; v. £m/>, 40 CrL J. 703 ( 7W), 

I L.R. 1 W Kar. 662. 182 I C. 12 R S. 31. A I R 1939 Sind 1G7. 

Amendment of the order; — If R had been the intention of the Legislature 
to give Cn-irts rnwef to amend orders under sec. 112. after they had been commu- 
nicated to the accused, provivon would have been made in the Code for 'uch ametid- 
r-xfit. Tli; provi«ons which have a'lually been made, «eem impliedly to prohibit any 
a'-endmen; of that kind In the first pl-w «t « necessary not only that the information 
received should be «cl out in the order under sec, 112. but also the kind of the bond 
to be cTreuted. the term for vhVh It is to be enforced and the nunber. character and 
cLi‘v of s-rcti's. if any. rerilrrd. The«e Latter reqinrerrcnts for an order under set 112 
v'em to irdca’e U.at if was not the inientjon of the I.eris!atuie that the Courts riiould 
have a rr/-?? or loss free h.xnd in alteim? the nature of the bond, the cLsvs of sureties, 
th.- tern (-.r which the b^nd was to be enforced, after cvidtnce liad been taken or 
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iunn; ihc co'Jisc of the proceedings. The pim'ision of sec. 118 would be meaningless, 
•f Jt via« open to Court at any time to amend the onginal order under sec 112 — Ntm, 
34 CrLJ 9. 140 I C, 170, AIR 1933 Smd 8, 1933 CrC ■32. 27 SLR. 19, Ind. Rul 
1932 Smd 182. For contra, see Hyder Khan. 1933 MWN. 551. But where the 
Magistrate recorded an order calling upon three persons to show cause why they should 
not be required to furnish security in the sum of Rs. 2,000, got a copy of that order 
dul> scr\'ed on them to appear on a certain date and. on their appearance on the fixed 
date, passed an entirely frc=h order under sec 112 and carefully read it out to them 
as was required by see 113, it was held that the proceedings were in no way vitiated 
by the procedure adopted by the Magistrate — Muhammad Ishaq, 28 Cr.LJ. 815, 104 
1C 255, A I R 1927 Lah. 689 

INTiere a person was not called upon to show cause as being “by habit” a thief 
and burglar but it was stated in the order drawn up under sec. 112, Cr. P. C., that it 
appeared to the Magistrate that he was by “general repute” a thief and burglar, it was 
held that the proceedings were not iPcgal m as much as it was not shown that he was 
misled or m anj waj prejudiced by the terms of the order under sec. 112, Cr. P. C. — 
The DetMty Legal Rctntmbtancct \ KadtJ A/irra. 17 C.WN 331, 13 Cr.LJ. 784, 
17 IC 416 

There is nollung in the pro\isions of sec 109 or of sec. 112, Cr P. Code which 
makes il imperative on the part of the Magistrate, after having recited the reasons 
why the person named is to be called on to execute a bond, to enter the actual section 
and clause which he considers appropriate Where the Sessions Judge in appeal has 
considered that what is set out in the body of the order under sec. 112, Cr. P. Code 
brings the matter within the terms of clause (a) of sec. 109, Cr P. Code and not 
under clause (b), and he has in effect corrected what he considers either to be a 
misconception of the trying hfagistrale or a clerical error and the substance of the 
accusation which the applicant had to meet has not been altered in any way, there 
is junsdimon of the Appellate Court to make the alteration — Ahesanoli v, Emt> , 39 
CrLJ 747 (748). 176 IC 465, AIR 1938 Nag 303, 11 RN. 54. I.L.R. 1938 Nag. 
595 

Sec also Note 292. 

Number, character and class of sureties: — The Magistrate in setting forth 
the number, charaaer and class of sureties, should not place undue and unnecessary 
difficulties m the way of finding them — Rahmatulla, 22 CrLJ. 395 (All,). The Magis- 
trate should not impose impossible restrictions, as the provisions of this Chapter are 
preventive and not penal — Md. Pakor, I SL.R 46, 8 CrLJ. 166 

Therefore, a Magistrate has no right to impose a condition requiring the accused 
to find sureties residing within certain geographical limits (eg., within one mile or 
five miles) or residing in a certain locality—JVarom Soobodhee, 22 W.R. 37; Tara Sing, 
1880 PR. 38; Bhagiean, 7 ALJ. 993, 11 CrL.J. 536; Hastmuddin, 10 AL.J 354, 13 
CrL.J. 831; Rahunandan, 20 ALJ 520, 23 CrLJ. 400; Mangal, 6 OC 199; or to 

impose a condition that the sureties must be inhabitants of one village Nga Po, 17 

Cr.LJ. 85 In Nabbu, 24 All. 471, it has been held that the Magistrate is entitled to 
prescribe certain geographical limits for the residence of sureties, but it must not be too 
narrow; and, therefore, where an order was passed by a Magistrate requiring the sureties 
to be “residing within the Municipality of Mirzapore” the High Court added the words 
“or in the immediate neighbourhood.” 

Lastly, as regards the class of sureties. Since sec. 112 gives the Magistrate power 
to define the character and class of sureties, it is open to him to require that they must 
be landholders or persons having a certain pecuniary status — Rahim, 20 All. 206; Jiva 
Natha, 16 BomLR. 138, 15 Cr.LJ. 268; Allahbad, 17 SL.R. 160; Jumo, 16 Cr.L.J. 
252, 8 S L.R. 229; (but see Wasya, 1901 PJL 28) ; Or that they should be of respectable 
character and should not be of inferior standing to suspects — Md. Ibrahim, 8 S L R i / 

16 CrLJ. 100, 27 IC. 148. But a condition that the sureties must not be lambar 
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inamdars and Chovkidais {Katm Khan, 1906 P.R. 18) or that they must not be 
related to the accused (Naiain, 22 WR. 37) or that they must not come from Kahajati 
and must not be Kwnbi by Caste (KfjM, 1 BomLR. 520) is too restrictive and illegal. 

See Notes under see. 122. 

Copy: — A person against 'wlrom a Ma^ltate has dravsn up an order under sec. 
112, Cr. P. C.. asking him to sliow cause uhy he should not be bound down to keep 
the peace under see. 107, Cr. P. C., is not entitled to obtain a copy of the written 
information given by the police on which the order is based — Ananlapadmanabkiah, 
A.I.R. 1930 Mad. 975, 51 Mad. 422, 1930 M.WJ4. 1100, 32 M.L.W. 784, 59 M.LJ. 
911, 129 l.C. 70, 1930 Cr.C. 1191, 32 Cr.LJ. 217. 

Revision: — The High Court has powers under sec. 439 read with see. 423 (1) (c) 
and see. 561A. Cr, P. Code to set aside the Magistrate's order under sec. 112, Cr. P. 
Code and to quash proceedings — fasoda Lfkhra} v Enip , A.I R. 1939 Sind 167 (170), 
ILR. 1939 Kar. 662, 182 IC. 693. 12 RS 31. 40 Cr.UJ 703, The High Court has 
undoubtedly rower to quash proceedings where the notice issued does not comply 
with the requirements of see. 112, but before doing so, it must be satisfied that there 
has been a failure to comply. It must be remembered that the issue of the notice 
is merely a preliminary step and no order can be passed under see. 107, Cr. P. Code 
unless the inquir)* which follows the issue of the notice shows that the laying of the 
information was justified. The High Court can always interfere when the inquiry 
has not been held in accordance with the law or a wrong conclusion has been arrived 
at— /« re 41 CrL.J 238 (241). 185 IC 821, A.I.R. 1940 Mad, 23, 

EO M.L.W. 802. 1939 M.W.N. 1209. (1940) 1 M.LJ. U (F.B.). 

113. If the person in respect of whom such order is made 
Procedure irr respect js lirescnt in Court, it shnll he read over to 
of person present in him Or, if he SO dcsiTcs. the Substance thereof 
shall be explained to him. 

'Is present in Court’:— Even if persons are illegally arrested and brought into 
Court, the Magistrate is justified m treating the persons as present m Court and may 
proceed to initiate proceedings— CfciiWam Husain. 12 CrLJ. 533, 12 I C. 301 (Bom.). 
The record mu<t sliow conclusively that tlie order was read out to the person proceeded 
againsi-Din 28 CrL.J 8, 99 IC. 40, AI.R. 1927 All. 146. 


114. If such jicrson is not present in Court, the Ma^ristrate 
Sammon, or »an 3 i.t smtitiions rcqviiriiiR him to 

in ease of person not so appear, or, when such person Is in custody, 
a warrant directing the officer in whose 
custorly he is, to brinp him before the Court: 

ProviMed that, whenever it ap|>ears to such Magi.stratc, upon 
the report of a policc-ofTiccr or upon other information (the sub- 
stance of which report or mformalion shall he recorded by the 
MaKistraie. that there is reason to fear the commission of a 
broach of the peace, and that such breach of the peace cannot be 
prevented otherwise than by the imnictliatc arrest of such person, 
the MaKi^tratc may at any time issue a warrant for his arrest. 


281. Issue of Summons:— Kummnns » nw'cry only if the aecuvd is not 
ntvm in orut If he is pre.^t. «nd the M.viMmtc rcenrds an order calling on him 
n if/iw cauv on a day fixed why he should rot h-midi secunty for keeping the peace. 
k It n(;i necessary to jss-je a sunmorw to him- Ckotedhut}, 2 BL.R. App 28 
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\\'hOTi a Magistrate issued a notice with reference to sec. 110, but at the time of 
inquir>' passed an order demanding security under section 107, it was held that the 
Magistrate ought to ha\e issued a fresh notice with reference to sec. 107, to enable 
the party to know the facts on which the Magistrate intended to proceed against him— 
Krishnasirami v. Vanamamdai, 30 Mad 282. 

The notice issued to the accused to appear and show cause must give him sufficient 
time to produce his cadence. So, where notice was served on the 7th, requiring the 
accused to appear on the 9lh, it was held that sufficient time was not given, and the 
order for security was set aside — Cheyl SingA, 22 W R. 70. 

282. Issue cf Warrant: — Before making an order for immediate arrest, the 
Magistrate must be of opinion that the only way of preventing a breach of the peace 
is to commit the person to custody, and he must put on record the substance of the 
Police report or other information by which he is influenced — Manhuddin. 5 P.L.T. 95, 
24 Cr.LJ 829, 74 I.C 861. To justify an arrest under this section the Magistrate 
must art upon information that has been on record. It is not enough for lum to merely 
express a belief that such a course is necessary’. Not only must he have reason to fear 
the commission of a breach of the peace, but it must be shown that such breach 
of the peace cannot be pre\cnted othmsisc than by the immediate arrest of such person 
—Babua. 6 All 132 No notice is necessary before arrest — Chandan, 52 All 448, 31 
Cr.LJ. 627. 1930 A.L.J. 389, A.I.R. 1930 AH. 274. 

A Magistrate holding an inquiry* under see 110, Cr. P. C., derives jurisdiction to 
issue a warrant against a suspect only after he has passed an order under sec. 112, 
Cr P C, and after he has satisfied himself that there is reason to fear the commission 
of a breach of the peace, and that such bread) of the prt)ce cannot be prevented otherwise 
than by the immediate arrest of the suspect— /afoi, 27 Cr L J. 935, 96 I C, 391, 20 
S.L.R. 122, A.I.R. 1926 Sind 238 

As for arrest without warrant, see 20 S L R 85, cited in Note 126 under sec. 55, 

Re^arrest:— The pro\'iso to the section is a provision relating to the drcumstances 
set out in die section and is not a substantive provision by itself. It does not give 
power to Magistrates to re-arrest a person who has already been let after executing 
surety bonds — Nathan Cope, 10 PLT. 801, 30 Cr.LJ. 809 (811). 

It may be doubted whether this proviso empowers a Magistrate to re-arrest a 
person who has already appeared and been admitted to bail — Raghunandan, 32 Cal. 
80 (83). 

283. Bail: — A Magistrate has no jurisdiction to refuse ball to an accused person 
arrested under a warrant issued under this section — Fail Mahomed, 9 SLR. 158, 17 
Cr L J 77, 32 I C. 669. ^Tien a man who is arrested is not accused of a non-bailable 
offence, no needless impediments should be plac^ in the way of his being admitted to 
bail. The intention of the law undoubtedly is that in such cases the man is ordinarily 
to be at bberty, and it is only if he is unable to furnish such moderate security, if 
any is required of him, as is suitable for the purpose of securing his appearance before 
a Court pending inquiry, that he should remain in detention — Mir Haskamalt, 20 
BomLR 121, 19 CrLJ. 329. 

284. Person outside jurisdiction: — A Magistrate cannot legally issue a 
warrant under this section for the arrest of a person who has already left the local 
bmits of his jurisdiction. The person proceeded against must be actually and physically 
present in the district in which the Magistrate exercises junsdiction — In re Ramjiban, 
14 BomLR. 889, 13 CrLJ 796, 17 I.C 540 But see Manindra, 46 Cal 215 ( 236) 

A I R. 1919 Cal 702, 23 C W N. 193. 28 CL J. 25. 19 Cr L J. 959. 46 I C. 152, where 
it is held that sec. 114 is not limited to arrest within the local limits of the Magistrate’s 
jurisdiction but applies to an accused arrested outside the jurisdiction and brought in 
custody within the junsdiction for the purpose of proceeding under this Chapter. See 
Note 258 under section 110. 







115 . Every summons or warrant issued under section 114 
Copy of order under shall be accompanied by a copy of the order 

section 112 to accompany made Under section 112 and such copy shall 
summons or warrant. delivered by the officer serving or execu- 

ting such summons or warrant to the person served with, or 
arrested under, the same. 

285.» Omission to send copy of order: — ^Vhen the summons was not 
accompanied by a copy of the order passed under section 112, the whole proceedings 
were invalid, and the order for security must be set aside — Subba Naicken, 6 CrXJ. 
332, 17 MLJ. 438; Abdul Rahaman, 2 Weir 55, Contra — Suleman, 11 Bom.LR. 
740. 10 Cr.LJ. 375, 10 BomLR. 375, and Narain. 25 CrLJ. 682, 81 IC. 170, 
AIR 1925 Nag. 33, where such omission was held to be a mere irregularity, cured by 
sec. 537 So also, in a recent Allahabad case, where the Magistrate instead of sending 
a copy of his order with the summons, gave the substance of the information in the 
summons itself, and the accused w-ere, therefore, informed of what they had to meet, 
held that the irregulanty was cured by sec. 537 — Ram Deo. 27 CrL.J 1132, 97 I.C. 
652, 49 AH 228, 25 A L J. 44. A l.R 1927 All 767. See also In re Kavatham. 26 
MLT. 385, 20 Cr.LJ. 763, 53 IC. 491; Rameskwar. 1 P.LT, 632, 21 CrLJ. 321, 
55 I C. 593, and Bajtrao, 25 Cr L J. 132, 76 I C 228, A I R. 1924 Nag. 166. where it 
has been held that an order for security is not liable to be set aside, merely because no 
preliminary order was drawn up and served on the accused, provided that the preliminary 
order was drawn up later and read and explained to the accused when they were 
bro'Jght into Court in pursuance of summonses 

116 . The Magistrate may, if he sees sufficient cause, dis- 

, pense with the personal attendance of any 
pefSatunS,”" person called upon to show cause why he 
should not be ordered to execute a bond for 
keeping the peace, and may permit him to appear by a pleader. 

Where the person against whom proceedings were taken lived at a distance and 
there was no special circumstance making his personal attendance necessary, it would 
be a very unwise exercise of jurisdiction to require him to appear personally, since the 
Magistrate could under this section allow him to appear by a pleader — Dinonath v. 
Ciwa, 12 Cal 133. 

The words “bond for keeping the peace’' imply that this section applies only to a 
case under sec 107. Vtde also 2 Weir 54. 


117. (1) When the order under section 112 has been read 

or explained under section 113 to a person 
infoStTon.* present in Court or when any person appears 

or is brought before a Magistrate in com- 
pliance with, or in execution of, a summons or warrant issued 
under section 114, the Magistrate shall proceed to inquire into 
the truth of the information upon which action has been taken, 
and to take such further evidence as may appear necessary. 


(2) Such inquiry shall be made, as nearly as may be prac- 
ticable, where the order requires security for keeping the peace, 
in the manner hereinafter prescribed for conducting trials and 
recording evidence in summons-cases; and where the order re- 


quires .security for good behaviour, in the manner hereinafter 
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prescribed for conducting trials and recording evidence' in war- 
rant-cases, except that no charge need be framed. 

(3) Pending the completion of the inquiry tinder subsection 
(1), the Magistrate, if he considers that immediate measures 
arc 'necessary for the prevention of a breach' of the peace or 
disturbance of the public tranquillity or the commission of any 
offence, or for the public safety, may for reasons to be recorded 
in writing, direct the person, in respect of whom the order under 
Section 112 has been made, to execute a bond, zvith or without 
sureties, for keeping the peace or maintaining good behaviour 
until the conclusion of the inquiry, and may detain him in custody 
until such bond is executed, or. tn default of c.vccution, until the 
inquiry is concluded' 

Proz'ided that — 

(o) no person against zvhom proceedings are not being 
taken under section 108, section 109 or section 110 
shall be directed to execute a bond for maintaining 
good bchaz'ionr. and 

(b) the conditions of such bond, zvhether as to the amount 
thereof or as to the provision of sureties or the 
number thereof or the pecuniary extent of their 
liability shall not be more onerous than those speci- 
fied in the order under section 112. 

(4) For the purposes of this section the fact that a person 
is a habitual offender or is so desperate or dangerous as to render 
his being at large without security hazardous to the community 
may be proved by evidence of general repute or otherwise. 

(5) Where two or more persons have been associated 
together in the matter under inquiry, they may be dealt with in 
the same or separate inquiries as the Magistrate shall think just. 

Change; — Sub-section (3) and the itabased wwds m sub-section (4) have been 
added by sec 19 of the Cr P C. Amendment Act (XVIII of 1923). The reasons are 
stated below Sub sections (3) and (4) have been renumbered as (4) and (5). 

28G. Sub-section (1) — Inquiry into truth of information: The 

inquiry provided for by secs 117 and 118 i3 not strictly limited by the precise terms 
of the order drawn up under sec 112, Cr. P. Code— TAe Deputy Legal Remembrancer 
V. Kadtr Mirza. 17 CW.N. 331, 13 CrLJ. 784, 17 IC. 416. But it is hardly possible 
that a Court could equitably call on s man to prove that he was not a thief, and 
then without further notice bind him over on the grounds that he was an habitual 
forger— Siihfl'n, 26 Cr.LJ. 767 (768), 19 S L.R. 332. 86 I C. 351, AIR 1925 Sind 236, 

Under this section a Magistrate is bound to inquire into the truth of the information 
notwithstanding that the accused admits the allegations against him and consents to 
furnish security — Nga Van Shin, U.BR (1902-3) 1: AUahdilto, 19 SLR 101, 26 
Cr.L J. 1041. Strictly speaking, a plea of guilty in a Criminal Court can only be 
made in response to a charge made by the Court and an informal adnussion as to 
guilt does certainly not amount to a formal pica of guilty and such an admission has 
not( of course, the same binding effect as a plea of guilty. It has not the same elff^ ‘ 
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in fact and -it has not the same effect in law. When such an admission is made due 
to an inducement made by the investigating Police Officer, there is nothing in the 
law to suggest that, in such circumstances, a Sessions Judge hearing a reference under 
sec. 123, Cr. P. Code is forbidden to direct that the persons proceeded against under 
sec. 110, Cr. P. Code should be examined again — Legal Remembiancet, Bengal v. 
Jtban) Kitmar, A.I.R. 1936 Cal. 292, 37 Cr.L.J. 818, 163 I C. 228, 1936 CrC. 529, 8 
R C. 727. Sec Note 236 under sec. 107. 

It is not competent to a Magistrate to dispense with the inquiry provided for by 
this section, and to base his order merely on the result of another case recently tried 
by him—Mul Cfiand, 37 AH. 30 (31). 

The inquiry to be held under this section is a full judicial inquiry. It must be 
Conducted judicially and becomes a judicial proceeding All the formalities of a judicial 
proceeding have to he observed in the inquiry — SAer Zaman, 1899 P.R. 10; Nur 
Mahomed v Ntl Button, 18 W.R. 2. 

The Court must act on evidence duly recorded in the presence of the accused 
person and it is not open to it to take into consideration any information obtained 
otherwise than from such evidence. This, of course, refers to the final decision in the 
case, and not to the initiation of the proceedings — San Dun v Ktng-Emp , 2 Rang. 
641 (642). 

Summoning witnesse3:~lt is quite clear that the accused person when appearing to 
show cause must be ready with his evidence. If he has been unable to bring the 
witnesses whh him on account of the shortness of the notice or other reasonable cause. 
It is his duty, when he appears, to apply at once for summons to the witnesses he 
proposes to call— Narayun, 9 Bom L R. 1383; Chulan v. Sukedad, 23 W.R. 9. IVhen a 
Magistrate is of opinion that the expenses for calling witnesses should be charged from 
parties he should realise the expenses before issuing the summons— Gct/iHd Sahat, 12 
ALJ. 262, 15 Cr.LJ. 363. 

The accused person must be given sufficient time to bring his witnesses and have 
their evidence, recorded. ^Vhere the accused has not had this opportunity, the order 
against him must be set ziMi—Keramuddin, 41 Cal. 806, 15 CrL J. 353, 23 I C. 721} 
Jatoi, 27 CrL.J 935, 96 I.C. 381, 20 S.L.R 122. AI.R. 1926 Smd 288; Nalku. 6 All 
214; Ponlhtram, 38 C.L.J. 285. 25 CrLJ. 293. 

Defence by Pfeuefer:— The person against whom proceedings have been initiated 
under this Chapter has a right to be defended by a pleader — Jhojha Stngh, 23 Cal 493; 
Cirand, 25 All. 375 See Notes under sec 340. 

See also Note 274. 

287. Further evidence: — The words "further evidence" indicate that some 
evidence may be taken by the Magistrate even before drawing up the preliminary order 
under sec 112 — Nga Po, 2 Cr.LJ 462 (Bur.). 

The Magistrate trying a case is bound by law to hear those witnesses only whose 
list is sent up by the Police along with the ca«=e; and as soon as the witnesses produced 
in support of the case have been heard, the Magistrate is then to ascertain the names 
of the persons likely to be acquainted with the facts of the case, and shall summon to 
give evidence only such of them as he thinks necessary. He is not bound by law to, 
and should not, save in very exceptional cases, call the other witnesses that the police 
or any one else from time to time dioose to produce— Coniid Sahai 12 ALJ 262 
15 Cr.LJ. 363. 

Evidence, which relates to occurrences which took place after the information 
mentioned in sec. 110, Cr. P. Code had been received by the Magistrate, is irrelevant 
to the matter before him— /agon. 36 All 239 (242), 12 A.LJ. 399 15 CrLJ 212 22 
I C. 906 .... 

In a proceeding under this section it is erroneous on the part of the Magistrate to 
admit fresh evidence for the prosecution after the close of the defence case No further 
evidence can be admitted e.tccpt under see 540 for wh’ch valid reasons must be recorded 
—Canga Swgh. 10 ALJ. 383, 13 CrXJ. 772. 
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288. Sub'section (2) — Nature of Procedure: — An inquiry- in a proceeding ■ 
lor security to keep the pecee nust be made in the same way as m a tnal of a summons 
<a<;e — Bidpapali, 25 All 273. If it is tried as a warrant case, the proceedings would be 
\itiated — Uttam Char.d. 85 I.C 46, 26 CrLJ, 430 (All ) The Magistrate must proceed 
as nearly as practicable in the same way as under sec. 242 He must state to the 
accused the particulars of the matter against him and ask him if he can show cause 
why he should not be required to e.xecute bonds. The question ‘are you willing to execute 
the bond’’ answered by a statement that the accused would execute a bond, is not a 
sufhaent compliance with the requirements of this section — Palaniappa, 34 Mad. 139. 
See also Sash Ahmad. 23 Cr.LJ 609. 50 AU. 120, 102 I.C 8975 A I.R. 1927 All. 579; 
Sadku, 1935 Pesh. 116. But sec. 242, Cr. P Code does not seem to apply at all to 
proceedings under sec 107 Cr. P. Code — Chusty v. Chjisty, A I.R. 1933 Lah. 1019 
(1020), 1933 CrC 1556, 35 Cr.LJ. 505, 147 1C. 997. In an inquiry under sec. 107, 
the deposition need not be read over to the witnesses in the presence of the accused. 
See 52 Cal 668 ated m Note 1028 under sec 360. If the complainant is absent, the 
proper order is one of discharge under sec 119. but not of acquittal under sec. 247 — 
Ashrojoliv Nam SarJeoT. 31 CWN 383, 28 CrLJ 479(480) 

The CrowTi is not bound at the initial stage even to name the witnesses who will 
s-jpport the case by their e%udence — Raicndsa. 17 C.\V.N. 238 ( 261), 16 CLJ. 467, 
18 I.C 149. 14 CrLJ. 5. 

The procedure applicable to Uie proceedings under sec 108, Cr P. Code is that 
presenbed for warrant cases e.xcept that a charge need not be framed: this is clear 
from sec 117 (2), Cr P Code The prosecution has to establish the truth of the. 
mfonnation and the person against whom an order requiring security for good behaviour 
is sought IS entitled to take up the position of keeping quiet and putting the 
prosecution to the proof of the allegations made against him — Pitre, 47 Bom 438 
(443), 25 Bom.LR 97, 25 CrLJ 150, 76 I.C. 291. AIR. 1923 Bom. 255. An 
inquiry in a good-behavxour case must be conducted as if U were a warrant case, 
and the procedure in secs 251*256 must be followed. According to those sections 
an accused person cannot be called upon to enter on his defence until the prosecution 
closes Its case (sec. 236 ) — Canga Siagk, 10 ALJ 383, 13 Cr.L.J. 772 The Calcutta 
and the Punjab High Courts are of opinion that the procedure prescribed for warrant 
cases IS not to be followed strictly but "is as nearly as practicable" to be observed; 
therefore, the accused cannot invoke the aid of sec. 256 and is not entitled to ask the- 
Court to recall the witnesses who have given evidence against him for further cross- 
examination — Ahmed Baksh, 1916 PR. 1. 17 CrLJ 84; C/iintamon, 35 Cal. 243) Btja, 

8 Lah 265, 28 Cr L.J 239 See Note 835 under sec. 256 

The words "ihe manner hereinafter presenbed for conducting trials and recording 
evidence in warrant cases" in clause ( 2 ) of this section are wide enough to cover 
the special procedure laid down for the Inal of summons or warrant cases in Chs. 20 
and 21 as well as the general provisions as to inquines and trials contained in Ch. 24. 
Therefore, there is no reason why m an enquiry in a case under sec. 110, Cr. P. Code 
which vitally affects an accused, he should be deprived of the nght given to him in 
provision (a), sec. 350, Cr P. Code to demand that the witnesses or any of them 
be re-summoned and re-heard and to ask the Magistrate to see for himself the 
demeanour of the witnesses and to have a first hand impression of the witnesses and ihdr 
evidence. The fact whether the inquiry is under secs. 107, 108, 109 or 110, Cr P (X 
makes no diPerence because sec. 117, clause (2) applies equally to an enquiry under 
any of these sections — Mahatab Singk v. Emp, AIR. 1937 All. 438, I 937 Afyp 
(HC) 382, 1937 ALJ 373. 169 IC. 833. 1937 AXR 598, 38 CrLJ. 

A I Cr R. 29, following Y. Venkataehennaya. AIR. 1920 Mad. 337, 56 I r ^ 01 
CrLJ. 402. 27 MLT. 178, 38 M.LJ. 370, 1920 MWJJ. 280, 43 Mad. SlVfPRv. 
Covinda v. Emp, 20 N.LJ 117. See also Notes 1012 and 1015. ' ’ 

Ordmanly the person proceeded agauist under tWs Chapter and orders! to ’ 
security for good behaviour, is entitled to have his witnesses summoned at Gc-- 
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expense as in warrant cases unless the Ms^istrate, for reasons to be recorded, declines 
to summon all or any of the witnesses named by the person concerned — Pahlwan, 
33 Cr.L J. 679, 138 I C. 765. 33 P.L.R 742, Ind. RuL 1932 Lah. 529, A.I.R. 1932 Lah. 
577, 1932 Cr.C. 805 See also Sayyad Habib, 117 I.C. 667. AI.R, 1929 Lah. 23, 30 
CrL.J. 814; Habib v Mehdi Hussain, 108 I.C. 907, 29 Cr.L.J. 459 and Muhammad 
Azim V. Muhammad Ji, 7 P.R 1898. 

‘Except that no charge need be /rawed’: — The reason for this exception is obvious. 
What is equivalent to a charge has already been framed in the order served upon the 
accused, in accordance with sec. 112 — TMok, 25 A LJ. 749, 28 Cr.L J. 792 ( 793). 

An examination of the persons proceeded against is necessary under sec. 342, 
Cr. P. Code— Ragft«6ar Dayal, 36 Cr.LJ. 33. 152 IC. 120, A.I.R. 1934 All. 735, 1934 
Cr C. 936. But see, Binode, 50 Cal 985, where it has been held that sec. 342, Cr. P. C., 
does not apply to an inquiry under this section See Note 973 in this connection. 

Consent of accused to be bound down : — ^See Note 236. 

288A. Sub-section (3) — ^‘This sub-section has been added to enable the 
Magistrate in emergent cases to take immediate steps to preserve the public peace or 
for the public safety by taking security pending the detailed inquiry” — Statement of 
Objects and Reasons, (1914), 

The object of sec. 117 (3) is to empower 'the Magistrate to direct the person 
against whom an order under sec. 112 has been made to execute a bond for keeping 
the peace or maintaining good behaviour until the conclusion of the enquiry. The 
power so to direct is made to depend on the Magistrate holding that immediate 
measures are necessary (or any of the following purposes:— 

(1) for the prevention of— 

(a) a breach of the peace or 

(&) disturbance of public tranquillity, or 

(c) the commission of any offence; or 

(2) for the public safely. 

\Vhere, therefore, the ground on which the Magistrate considered that immediate 
measures were necessary was that he apprehended that the person proceeded against 
would “prove a danger to the witnesses who are to give evidence against him” at 
the enquiry, the case falls under clause (c) above and the requirements of this sub- 
section have been satisfied — Pir SfcoA Murad Shah v. Emp., 27 Cr.LJ. 1030, 95 I.C. 
982, A I R. 1926 Sind 276. 

The Court passing an order under clause (3) of this section must state its reasons* 
in writing for passing the order, » e , it must state that there was a likelihood of the 
accused committing a breach of the peace Where all that the Magistrate said was 
that the order was passed on account of emergency, held that the order was bad and 
must be set aside— Sa/iif> Dino. 21 SLR. 28 CrLJ. 173, AIR 1927 Sind 148. 
The only condition precedent that is laid down is that the Magistrate must record his 
reasons in writing— Pir Shah Murad Shah v. EmP , supra. 

■ Where a Magistrate postpones the case after the accused has notified his intention 
to make a transfer application, he has jurisdiction to pass an order under clause (3) 
pending the completion of the inquiry— Saftift Dino (supra); Baqiidi. 26 A.L.J. 398, 
29 Cr.LJ. 448 (449). 

An order made under this sub-secrion is not subject to the proviaons of Ch. XXXIX 
relating to bail. This sub-section has been introduced in the interests of public safety 
pending an inquiry under secs. 108, 109 and 110; consequently, it is not open to the 
High Court to reduce the security whidt the Magistrate orders to be furnished under 
this clause At the same time there is nothing to prevent the High Court in the 
exercise of its inherent powers from considenng whether the interim security is not 
loo high. But if the High Court reduces the interim security, such reduction does not 
fetted the discretion of the Magistrate as to the amount of security which he may 
ultimately demand— /ogir SiugA, 31 CrLJ. 812 (813), 125 IC 322 A.I.R. 1939 
Lah. 529. 
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In making an order under this sub-section there should be no restriction that the 
accused should produce sureties in moveable ptoperty. The Magistrate should follow 
the words of sec. 117, and require a bond in the form given in the Schedule; he should 
not introduce the restrictive words "in mo\'eable property" — Harthar, 1932 A L.J 157, 

33 Cr.LJ. 229 ( 230), A I.R. 1932 AH. 122. 

289. Sub'section (4) — Evidence of general repute: — See this subject 
fully discussed in Note 272 under section 110. 

Prior to the amendment of this sub-section, es'idence of general repute uas admis- 
sible only in those cases where the person was a habitual offender within the meaning 
of clauses (a) to (e) of sec. 110. It could not be adduced to prove under clause (/) 
of that section that a man was a desperate and dangerous character — Indar, 40 AU. 372; 
Ranga Rcddi, 43 Mad. 450; Kalat, 29 Cal. 779; Babtt Murlaza, 9 O.C. 69; Hurmat, 

2 A.L.J. 174; Wahid Afi. 11 CWJ^. 789; Akhoy, 5 CWJ4. 249; Nut Muhammad, 
1917 P.IV.R 8 Those rulings are no longer good law in suew of the amendment of 
pjb-seclion (4) of the present scctiort 

But e\ndcnce of general repute is not admissible in a case where a person is called 
upon to furnish security under sec. 107 — Bid^apali, 25 All 273; Banarst Das, 1888 
P.R. 16. 

It is not everything that may be prosed by endence of general repute The 
ordinary rules of endence apply, with such modificaljon only as is made by this 
sub-section No extension of evidence of general repute beyond the limits prescribed 
in this sub-sectom is permissible— Son Dim v Kmg-Emp. 2 Rang 641 (642), This 
sub-section is an exception to the general rule of evidence and like all exceptions to 
be sparingly used and only in exceptional circumstances The general rule of law, 
of course, is that every man is presumed not to be a criminal or an offender until 
he has been found guilty by a competent Court Conviction byr public opinion should 
only be permitted to take the place of conviction by a Court in rare and exceptional 
circumstances, as for example, where the advent of a suspicious stranger in a village 
coincides with a series of crimes and suspicion waxes so strong and is so well justified 
that It may fairly be allowed to take the place of proof, and in such unusual circumstances, 
the section sanctions an experimental use of the security sections But where a 
person has lived all his life m a locality and has never even been accused before a 
Court of law for any enme. far less conveted. there is absolutely no justification for 
any such experiment or for making any presumption that he is a criminal, not to 
say a habitual criminal — Rathinam Ptllai, 39 CrLJ 230 ( 231), 172 I CX 866, A.I.R 
1938 Mad 35. 1937 MWN 1065. 1937 MCrC 298, (1937 ) 2 ML.J 749, 46 MLW. 
858. 

"Ot othejuiise” — According to the general rule of interpretation the word "other- 
wise” must be read as meaning something ejusdem generis with the particular or 
particulars alleged above it, e g , hearsay evidence It is clear that the intention of the 
Legislature is that the Magistrate should use very large discretion as to the evidence 
which he may admit in the proceedings — Kallu hlal. 1904 AWN 140; Emp v. faggan 
36 All. 239 (242). 12 AL J 399, 15 CrLJ 212, 22 I.C. 996 The expression ‘or other- 
wise’ would include statements made by some of the co-accused amounting to a confes- 
sion of the actual commission of the offence and incriminating the other accused — Sarju 
41 All. 231, 17 AL J 147, 20 CrLJ 206. 49 I.C. 654. 

290. Sub-section (5) — Joint trial: — Upon general principles each individual 
member of the community is, in the absence of exceptional authority conferred by 
the law to the contrary effect, entitled, when required by the judiciary either to 
forfeit his liberty or to have that hbertyr qualified, to insist that hi« case shall be 
separately tried. In the eye ot the law, eadi individual atizen is a separate integer 
or unit of the commonwealth, and his nghts of liberty cannot, without express 
authority m the law, be dealt with jointly with those of a crowd of other persons 
with whom, far from having a community of interests, he may have incompatibility , 

pf interests — Abdul Kadir, 9 All 452 (457). Hie main pnnciples applicabl? to g / 



260 


'HE CODE OF CRIMINAL PROCEDURE 


[Chap. VIII. 


criminal trial regarding joinder of charges and the joint trial of accused persons may 
well be held to be applicable to mqtiines under sec 107, Cr. P. Code — Pran Krishna, 
8 C.WN. 180 (184). Under this secUon, the persons who had been associated together 
may be tried jointly. But there nnist be clear evidence to prove the association — 
Deodhari, 6 PL.T. 810. 26 CrLj 738. Where several persons are proceeded against 
under sec. 110, clause (5) of sec. 117 does not make it a condition precedent to such 
Joint inquiry that the suspects shall be shown to be associated together in the order 
itself ^ It is a permissive clause which perils a joint inquiry being held where such 
persons are, as a matter of fact, associated together — Tanwar, 19 SL.R 176, 26 Cr.L.J. 
1398. Where it was clearly established that the accused (who were father and his 
three sons) were associated together and formed a gang, and the evidence against 
them was all the same, held that the case was one in which the accused could be 
rightly dealt with together and that any minute inquiry into the complicity of each 
of the accused individually was not necessary — Parasulla. 13 C.W.N 244 Where the 
essence of the charge was that the accused formed one gang with one purpose, namely, 
that of harassing the complainant, and each act spoken to by the witnesses was an act 
prompted by that common object and diiected towards accomplishing it. and the 
evidence of the common association of all the persons for that one purpose was parti- 
cularly strong, held that they could be jointly tried — Tarattagowd. 51 Mad. 515, 29 
Cr-LJ. 77 (79) If a gang of disorderly persons jom together committing acts of 
violence or criminal intimidation, proceedings against the whole gang in the same case 
are proper, and it suffices m sudr cases that some members of the gang committed various 
acts. It is not necessary that the evidence should establish that on every occasion the 
whole gang were together It is sufficient if the evidence establishes that there is a 
gang of persons joining together to commit such acts as the security-section exists to 
prevent — Bakaram, 23 Cr L J. 741 (Nag ) IVhere certain persons serving under a 
common master were found to have commuted certain acts of extortion for the benefit 
of their master, held that although each of the acts alleged was-not done by all of them 
together, yet they were so associated together as to justify a joint inquiry — Sn*a«ffl, 
9 C.W.N, 898, 2 Cr.LJ 554 

The fact that persons are members of an undivided family would not by itself 
render each member liable for the misconduct of any other member. The test to be 
applied IS, whether there has been habitual assoctalton between the persons charged in 
respect of the misconduct alleged in the complaint — Kripasindhu, 1918 MW.N. 751, 
19 CrLJ. 905, 47 IC 277, 8 M L.W. 461. 

E,vew wh«e the wsoomatvw. wt the severe!, acoised. is. e^ahiished the 

Magistrate has a discretion to try the accused jointly or separately — Hari Telang, 4 
C.WN 531, 27 Cal. 7iU .Hossein, 6 Cal 96? Jai Govind, 15 OC. 263 See also 19 
SL.R. 176 (181), AIR. 1926 Sind 69 Although there is no legal prohibition in 
jointly trying a number of persons proceeded against under sec 107, still it is highly 
unjust and unfair to proceed against them jcnntly unless it is apparent that they formed 
a gang The case of each has to be considered separately and this is not likely to be 
effected if the trial is joint — Muhammed Ismail, 21 AL.J. 841, 25 CrLj 952 81 IC 
600, A 1 R. 1924 All. 195 

Association, what is not ’ — In the absence of any evidence to prove that the persons 
constituted a gang, the mere fact that they belonged to one tribe and village with a 
bad name, is not sufficient evidence of association, and. therefore, they cannot be tried 
jointly in one and the same proceeding — Murad, 1895 P R 1. Thus, the fact that the 
accused persons are close neighbours and had been previously implicated in good many 
cases together, docs not lead to the inference that they were associated together in the 
particular offence under inquiry, and does not Justify a joint trial of them all— 
Jogendra. 21 Cr.L.J 700 (Cal.). 

The word "association" cannot apply to such cases where the offence is purely 
personal to the offender. For instance, the question whether a person is a habitual thief 
or not is personal to himself and forms a separate matter by itself So, where four 
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persons vrere charged under sec. 110 (a) as being thieves by habit, it \\as held that 
there was an error in law in trying them all together — K.-E v. Po Tive, 4 L.B.R. 46, 
6 Cr.L.J. 284 So al«o, the fact that the accused arc desperate and dangerous persons 
harardous to the community, is a fact which pertains to each accused separately, and 
there is no such connection between them in regard to the character which may be 
deemed as habitual assooalion. Consequently, proceedings should be taken separately 
acainst each of the accused persons — Han Tclang, 27 Cal. 781 (783), 4 C.W.N. SSlj 
Kutli Coundert, 47 M LJ. 6S9. 26 Cr.UJ. 673, 86 I.C. 49, 1925 M W.N. 57, A I R. 1925 
Mad. 189j Ans^oe Sinik, 71 1 C 865, 45 All 109, 20 A.LJ, 881, AIR 1923 All 35, 
24 CrL.J. 257; /fieri La!, 65 I.C. 484. 23 CrLJ. 100. 3 P.L.T. 538, AI.R 1923 Pat. 
104. These cases were cases in which joint trial could not properly be lield, in as much 
as the matter under enquiry was whether a person individually was or was not a 
habitual offender There can, however, be no doubt that a joint trial could be held, 
and a joint tnal was the proper procedure, in the case of persons acting in concert; 
persons who are associates and confederates, so as to cal) into operation the provisions 
of clause (5) of this section — Parbali. 35 CrLJ 952, 61 Cal 588, 149 IC. 460, 1934 
CrC 690, AIR 1934 Cal 482. In ever^- case it has to be considered how far the 
es'idence proves association and how far the \anous persons tried are prejudiced by 
a joint Inal— Go«fi Vceia R(ddt. 39 CrLJ 816. 176 IC 815, AIR 1938 Mad. 615, 
47 ML.\V. 640, 1938 M.WN 601. 

Again, sub-section (5) docs not authonse a Magistrate to deal with persons charged 
under sepaxote icduns in one and the same inquiry’. Thus, a person called upon to 
give security under sec 109, and another person called upon to give security under 
sec. 110 cannot be tned together in the same proceeding — Mehen, 8 OC 91, 2 CrL.!. 
224 

And lastly, two contending parties opposed to one another and inclined to commit 
an oHence involving a breach of the peace, cannot be said to have been associated 
together, and a joint trial of sudi contending parties is illegal The case against the 
persons on the one side at least should be tned separately from that against the other 
side — Pran Kxnhna, 8 CWN 180; Canapathi, 31 Mad 276j Kama!, 11 CWN. 472, 
5 CLJ 231. 5 CrLJ 197; Hot Dutt. 14 ALJ 268. 17 CrLJ 165; Ktshore, 6 
PLT 768, 26 CrLJ 1248, 88 1 C 864. AIR 192$ Pat 32 But in 9 All. 452 it has 
been held that such a joint trial is not tpso facto null and void, except where the 
accused has been prejudiced thereby 

An objection to the joint Inal of accused persons ought to be taken at the beginning 
of the trial, or, at least, at an early stage thereof This objection is not sufficient to set 
aside the order when it is taken at the time of argument after examination of witnesses 
on both sides — Amjad Alt, 25 CrLJ 35, 75 IC 723, 5 PLT 129, 2 PLR. 79 (Cr), 
AIR 1924 Pat 498 

The legality of a joint trial mast depend on what is alleged for the prosecution, 
not on the facts subsequently found to be true Otherwise m many cases there could 
be no determination whether the joint tnal was legal or not till the result of the case 
was known, a proposition which has only to be stated to be rejected — Jogendra, 25 
CWN. 334, 61 IC 233, 22 CrLJ 377; Parbali. 35 CrLJ 952 (954), 61 Cal. 588, 
149 IC 460, 1934 CrC 690, AIR 1934 Cal 482 See also Suiidar Laf, A.IR. 1933 
All 676 (677), 1933 ALJ 777, 1933 CrC 1188, 146 IC 900, 35 CrL.J. 183; Chheda 
La!, 31 CrLJ 793, 144 IC 577. 10 OWN 233. AIR 1933 Oudh 195, 1933 CrC. 
382, Ind Rul 1933 Oudh 269 For contra see 65 I C 484, 3 P L.T. 538, A.I R 1923 
Pat. 101. 

Tlie law requires that when proceedings are taken against more than one person, 
for a jomt trial under see 110, Cr P Code proof should be given that they were 
associated together in the matter under enquiry- — Nizaxraddt, 23 C W.N 488, 20 Cr.L J. 
551, 51 IC. 889. There can be no doubt that a joint tnal could be held, and a joint 
trial was the proper procedure, in the case of persons acting in concert; persons who are 
associates and confederates, so as to call into operation the proNision contained in 
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sec. 117 (5), Cr. P. C. The illegality of a j<OTt trial cannot be given effect to in the 
absence of proof of any prejudice In cases where proceedings are taken joint against 
more persons than one under sec 110, the Magistrate is required to come to separate 
finding as regards each of the persons charged individually — Parbati, 61 Cal. 588, 149 
IC. 460, 1934 Cr.C. 690, A.I R. 1934 Cal 482, 35 Cr.L.J. 952. distinguishing Hart 
Tetans. 27 Cal 781, 4 CAV.N. 531; Angnoo Singh. 71 I.C 865, 45 All. 109, 20 ALJ. 
881, A.I.R. 1923 All 35, 24 CrL.J. 257; In re Kutii Goundan, 86 I C. 49, 47 M.L.J. 
689, 1925 M.WJ4. 57, A.I.R 1925 Mad 189, 26 Cr.L.J 673; and Jhari Lai, 65 I C. 
484, 23 Cr.LJ. 100, 3 P.LT. 538, A.I.R 1923 Pat. 104. See also Kaltt Mirza, 37 
Cal 91. Even in cases where one and the same proceeding taken by the Magistrate 
under secs 107, 112, 117 and 118, Cr. P. Code improperly deals with more than one 
person, the matter must be considered upon the individual merits of that particular 
cases, and it would, at least, amount to an irregularity, which may or may not be 
covered by the somewhat broadly worded prornaons of sec. 537, Cr. P Code according 
to the circumstances of each case — Abdul Kadtr, 9 All 452 (459) The Madras High 
Court has, however, held that such a joinder is not a mere irregularity but an illegality 
which will vitiate the proceedings — Ganapalkt. 31 Mad. 276 This view was followed 
by the Nagpur Court in 5 N L R. 65. 

In proceedings under sec. 110, Cr. P. C. every accused person proceeded against 
under that section is entitled to a separate notice and it is not fair to him to have the 
charges which are going to be made against him confused with the charges that are 
being made against somebody else— Emp. v. Ram Lai, 116 I.C. 25, 51 All. 663,’ A.I R. 
1929 All 73, 30 CrLJ. 562, 1929 ALJ. 361 But where the applicants were alleged 
by the prosecution to be members of a gang of habitual thieves and robbers and were 
always associated jointly m the commission of thefts, burglaries and robberies, it was 
perfectly right in issuing one order against them under sec 112, Cr. P, C , calling upon 
them to show cause why they should not be bound over to be of good behaviour under 
sec. UO, Cr. P. C.—Hubdar Ah, 34 Cr.LJ. 832. 144 I C. 944, 10 O.W.N 325, AI.R. 
1933 Oudh 251, 1933 CrC. 557 

Section 117, clause (5) is not specifically limited to proceedings under sec. 107 or 
sec. 108. It is true that when a person is charged with being a habitual thief, it is niAif 
ad rent that some other person with whom he may or may not have associated, is also a 
habitual thief? but when it is alleged that a person is in the habit of committing theft 
in association with other persons as members of a gang of thieves, the Magistrate 
is at liberty in his discretion to deal with the case of all such persons in the same 
enquiry. Of course, in deciding whether an order under see. 117 (5) should be made 
or not, the Magistrate must consider whether, if the order is made, one or more of the 
persons concerned might be prejudiced in his defence — Rangoo Mean, 35 Cr.LJ. 1257 
151 I.C. 2C6. A I.R. 1934 Rang. 121, 1934 Cr.C 713, 12 Rang. 169. 

All persons who joined in the conspiracy to molest other people and to cause them 
injuries could, if their common aims and objects were once established, certainly be 
tried at the same tnal under sec 107. Cr P. C.~~Batirao, 25 Cr L J 132 76 I C 228 
A.I R 1934 Nag 166. 

A joint inquiry is cut of the question when one charge at least is that two persons 
are so desperate and dangerous as to render thdr being at large without security 
haiardous to the community. There certainly can be no such intimate connexion 
between two individuals m regard to ihcir characters as to render them liable to a 
j’oint inquisition— i?af>ii«am PiUai, A.IR. 1938 Mad. 35, 1937 M.WN 1065 1937 
MCr.C 298, (1937) 2 ML.J. 749, 46 MUW. M8. 39 Cr.L.J. 230. 172 IC. 866 

See also Note 270 under sec 110, Cr. P. Code. 


Separate finding and fMVfnce:— IVhere proceedings are taken jointly against more 
persons than one under this sub-section, the Magistrate must come to a separate finding 
as regards each of them individuallf—Ajodhya. 35 Cal. 929; Kalu Mirza U CWN 
49. 11 CrLJ. 23. 5 1C. 29. 37 Cal. 91; Murad. 1893 P.R. l? Brijnandan 37 All 33, 
16 CrUJ 46; Khairo. 25 Cr.LJ 1377. 83 I.C 337, 19 SLR. 96; Ghousbux. A.I.R 
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1937 Sind 25 (27). 167 I C. 227, 30 SLR. 382, 38 CrLJ 363, 9 R.S. 173; and the 
judcment must show that the Magistrate has considered the case of each individual 
accused — Kaiu Mirza, supra. The case of each person is to be considered on its 
own merits, and it should not be allowed to be mixed up or prejudiced by that of 
the others— A’crfcu. 6 All. 214; Md Ismail. 21 A.LJ 811, 25 Cr.LJ. 952, 81 IC 
600, A.I..R 1924 All. 195; Dhaiwo, 34 CWJ4. 144, 31 CrLJ. 944, 125 I C. 855, A.I.R. 
1930 Cal 294. Upon rcgeral prinaplcs e\*ery accused person is entitled to insist that 
his case shall be tned separately from the case of other persons similarly circumstanced 
—Abdul Kadh. 9 All. 452; Bahadur Shah, 1910 P.R. 4, 10 Cr.LJ. 591. 

An order passed under sec. 118 or sec. 123 (3), Cr, P. Code must be self-contained 
— Ghousbux, supra. 

The Magistrate must insist upon definite mdence being given against each person 
charged — Jai Got hid, 15 OC. 263, 13 Cr.LJ. 760 What is evidence against one 
cannot be treated as endence against all others, without discriminating between the 
cases of the x-anous persons implicated — Abdul Kadtr, 9 All. 452; AnSnu Singh, 45 All. 
109 (111). Thus, where the evidence recorded by the Magistrate has bearing only on 
11 out of 26 persons called upon to show cause, his order binding down all the 26 
persons is not x-alidj it is valid only as regards those against whom the evidence is 
relevant — Kassim Bisuas, 10 CL.R. 335 

See also Note 273 


11^ (1) If, upon such inquiry, it is proved that it is 

necessary for keeping the peace or main- 
‘ ^ taintng good behaviour, as the case may be, 

that the person in respect of whom the inquiry is made should 
execute a bond, with or without sureties, the Magistrate shall 
make an order accordingly; 


Provided — 

first, that no person shall be ordered to give security of a 
nature different from, or of an amount larger than, 
or for a period longer than, that specified in the 
order made under section 112; 

secondly, that the amount of every bond shall be fixed 
with due regard to the circumstances of the case 
and shall not be excessive, 

thirdly, that, when the person in respect of whom the 
inquiry is made is a minor, the bond shall be 
executed only by his sureties. 


291. “If it is proved, etc.” — Evidence: — ^These words show that an order 

under this section cannot be made without inquiry and piooj Caiba, Ratanlal 585 

(586). The Magistrate must give his reason for finding it proved that security is 
necessary — In re Raja, 10 Bom 174 (175) 

The mere fact that the accused person says Uiat he is willing to give security 
to keep the peace is not the kind of proof required by this section as condition 
precedent to the taking of secunty— Prem 1917 P R. 27, 18 Cr L J 847; Sheodait, 

1915 P.R. 21. See Note 236 under sec 107. When the accused denied the allegations 
but expressed his willingness to execute a bond, whereupon he was ordered to execute 
a bond, the order was held to be illegal, in as much as the accused denied every 
allegation on the basis of which he was considered liable to furnish security, and no 
evidence was taken to prove those allegations— Paj Smgh, 20 Cr.LJ 105- Kmwa 26 
ALJ 519. 30 CrL.J. 122 (124) 
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292. Order for security: — The object ot this section is the prevention and 
,not the punishment of offences, and consequenUy a Magistrate when passing an order 
m terms of this section, ought not to have any direct intention of inflicting punishment 
--Kandhaia, 7 All 67 ( 72). Therefore, a Magistrate ought not to impose arbitrary 
conditions not essential for the object 'in view, which it would be impossible for the 
accused to fulfil, still less impossible conditions The order must not be tantamount 
to saying that the prisoner shall not furnish any security at all but must go to jail— 
Naiam Soohadhee, 22 W.R. 37. 

According to the first proviso to this section, the final order must not be at 
, variance with the preliminary order. Thus, the Magistrate cannot vary the conditional 
order passed under sec 112 by imposing further conditions in the final order — 
Ramanand, 11 OC 267. 8 CrLJ. 344; Jatigi Singh. 1906 A W.N. 276, 4 Cr.L.J. 
- 405. So also, it is illegal to require a bond for good behaviour, when the notice 
was to show cause with respect to keeping the peace — Driver, 25 Cal 798. Similarly, 
the Magistrate is not competent to demand security with reference to sec. 110, when 
the preliminary order was with reference to sec. 109 — Nga He, UBR, (1897—1901) 
24. (In such a case, the proper course is to institute fresh proceedings — Ibid.). So 
again, the Magistrate is not justified in demanding security for a larger amount than 
what was communicated to the accused in the preliminary order — Ktshen, 1907 P.W.R. 
11. 5 Cr.L.J 219j Uree Pershad, 18 W.R. 61; Debt, 1885 A.U’.N. 30; Sultan, 26 Cr.UJ. 
767, 86 I C. 351, 19 S.L R 332; nor is he justified in demanding sureties when the 
summons made no mention of sureties at iA\—hree Pershad, 18 WR. 61. Tn cases 
where heavier security is deemed necessary, the Magistrate ought to issue fresh summons 
'setting forth the intended amount— /srcc Pershad, 18 W.R 61; Md. Ismail, T881 

• A W2J. 152. Sec Note 280 under the heading "Amendment of the order." 

The Magistrate cannot in the final order direct the accused to give security for a 

• longer period than what was mentioned in the notice under section 112— Ramchandra, 
26 Mad 471 (472). 

A person against whom an order is passed under this section must be given 
sufficient time to furnish sccjnty. Where the Magistrate ordered the accused to 

• furnish security with four sureties of Rs. 3.000 each on the very day, and imprisoned 
. the* accused on his failure to do so, held that the order was illegal and must be set 

• aside — Mauttg Tun, 4 BurL.J. 172, 27 Cx.LJ. 318. 

No condition and limitations can be imposed upon jjersons ordered to give security 
'under this section — Jhoja Stngh, 24 Cal 155. 

Section 109, Cr. P. C , merely requires a Magistrate to issue a notice and does not 
empower him to pass the final order. This is done under sec. 118, which in its turn 
is dependent upon the order passed under sec, 112. All that the final order can contain 
-is a direction to furnish security to be of good behaviour for a period which cannot, in 

• any case, exceed one year, and which must not be beyond that specified in the order 
under sec. 112 Any order which specifies a period of imprisonment in default is to 
that extent illegal The penalty for a failure to furnish security is given in sec. 123 (1), 
Cr. P. C—Rangi, A.IR. 1936 Nag 265. 1936 Cr.C. 1138. 

The order under this section, though restricted in its contents by the order under 
ecc. 112, Cr. P. C., is the operative order, and time runs from the order passed under 
this section, and not from the order passed under sec. 112— Ghousbux A I R 1937 
Sind 26 (28). 167 I C. 227. 38 Cr.LJ. 363, 9 R.S 173. ’ ' ‘ 

Fresh security upon expiry of a previous and existing security A security to 
.keep the peace once given is rjATidcnl for that purpose so long as it is in force in 
respect of every act of the person bound over breaking any of the conditions A second 
order to give further security dunng the continuance of the first one is not contemplated 
by hw; but if upon the expiry of the first order the dispute still exists, a further 
,sc^rity may be demanded on frcsli proceedings properly taken—Mahomed Abdul Bari, 
4 C.WJ^. 121. 
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Sup^lcmentcTy .order for larcet sccurily — A Magistrate passed a final order 
directing certain persons to furnish ssniritj' in certain amounts. A month later he 
passed another order directing one of the accused to furnish security in a much bigger 
sum and stating that he had overlooked that this accused had been called upon in the 
preliminary- order to furnish a larger sccunty. It was held that the second order was 
ultra ; ire j After the Magistrate had finished his case, it was beyond his power to after 
the order — Rojkumar, 17 A.LJ 335, 20 CrLJ. 486, 51 I.C. 470 

See Note 275. 

293, Amount of security: — ^The pro\-isions of Chapter VIII are not intended 
to punish but to prevent enme and it is not permissible to limit the secrjnty or the 
amount of security to such descriptions that It is perfectly impossible for the accused 
to funu<h them, thus rendering it certain that they will be committed to fail — Allahdad 
V Emp. 26 CrLJ. 179 {1801, 83 I.C 883, 17 SLR. 160, AIR. 1924 Sind. 120 

Under prousa (2), in fixing the amount of secunty. the Magistrate should have 
due regard to the arcumstanccs of the ca<^e. and the sccunty should not be dispropor- 
tionate to the ability of the accused to furnish it, with reference to his means and 
station in life — Rama, 16 Bom 372; A'af/jw. 6 All 214; /wggiM/, 2 Cal 110 (112); 
A!i. 1900 P.R. 17; fatcaya. 1890 PR 30; Fual. 5 SLR 10, 12 CrLJ. 110, 9 LC. 651, 
Tile Magistrate is the best judge to decide what would be the proper amount of security, 
wh’ch must vary with the danger to be apprehended and the means of the parties But 
the Magistrate cannot make an order that is altogether unreasonable — JuiSut Chander, 
2 Ca! HO (1111. The emount should be such as to give the accused a fair chance of 
complying with the conditions of the secunty, and the Magistrate should not fix an 
amount for which there is a probability of the accused being unable to find security— 
Ah. 1900 P.R 17, Waiia. 1901 PR. 28. Barkat. 1900 PR. 24i Anon, 2 Weir 52, 
4 MHCR App 46; Dedar. 2 Cal 384 ( 385); Sc/g»r. AIR 1933 All 674. 1933 
ALJ 927. 1933 CrC U86. 145 IC 873. 35 CrLJ 183; Sattndra. 32 CrLJ 593 
(598), 130 IC 880. AIR 1931 Cal 18. 52 CLJ 405, 1931 CrC 50, Ind Rul 1931 
Cal 400 V’hen the accused is unable to gne security for the amount required and 
rtmains in jail, it is an index that the Magistrate has not exercised a proper discretion 
in fixing the amount — Rata Ah, 23 .All 80 See Note 243A 

There is no warrant in law for taking separate bonds from the accused and his 
sureties -'dividually and severally exceeding m the aegregate the amount for which the 
accused is liable — Jaivaya, 1890 P R 30 

Moveable properlv as sccuntv —As to the nature of the security the provisions 
of Cr P C , read with Schedule V, Form XI. show that what in the case of a bond 
for good beha\-ic-jr must be gixen is personal sccunty and the same is by inference 
the case in respect of a bond to keep the peace If a surety offers a house or cattle, 
tlien this IS not the security required because his nsk is confined to the house or cattle 
Mohammad Baksk, 25 CrLJ 796, 81 I C 316, 26 OC 284, AIR. 1924 Oudh 80. 

House property as seeurity —The accused was ordered under this section to 
furnish a bond for Rs 200 and a respectable surety Such a surety came forward 
and offered secunty in the shape of house properly worth Rs 500 The Nfagistrate 
rejected the 'surety. It was held that the s-jrety being respectable and the house 
being worth Rs 500 should have been accepted, though it was true that under sec 514 
only moveable property could be attached and sold during the surety’s Iifebme for 
the recovery of the penalty — Hanha, 16 ALJ 503, 19 CrLJ 711; 46 I C. 295 
The Map’strate should follow the words of sec Il7, Cr. P C , and not introduce the 
restrictive words "m moveable property" When sureties are produced, the Magistrate 
should consider whether, having regard to all the circumstances, they are fit persons 
to be accepted or not V.’hen Ihej* have been accepted, the bond executed by them 
should be in the form given in the schedule If the Magistrate has any apprehension 
that the sureties may part with their properties and be unable to fulfil, he may by 
V ay of precaution accept a hypothecation bond from them as a condition precedent to 
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292. Order for security: The object of this section is the prevention and 

,not the punishment of offences, and consequently a Magistrate when passing an order 
•in terms of this section, ought not to have any direct intention of inflicting punishment 
--Kandhaia. 7 AU 67 (72). Therefore, a Magistrate ought not to impose arbitrary 
conditions not essential for the (Aijecfin view, which it would be impossible .for the 
accused to fulfil, still less impossible conditions. The order must not be tantamount 
to saying that the prisoner shall not furnish any security at all but must go to jail — 
^Narain Soobadhee, 22 WR. 37. 

According to the first proviso to tMs section, the final order roust not be at 
; variance with the preliminary order. Thus, the Magistrate cannot vary the conditional 
Order passed under sec. 112 by impoang further conditions in the final order— 
Ramanand, 11 OC 267, 8 CrLJ. 344; Jangi Singh. 1906 A.W.N. 276, 4 Cr.LJ. 
.405. So also, it is illegal to require a bond for good behaviour, when the notice 
- was to show cause with respect to keeping the peace — Dthet, 25 Cal. 798. Similarly, 
the Magistrate is not competent to demand security with reference to sec. 110, when 
the preliminary order was with reference lo sec. 109— He, U.BR. (1897 — 1901) 
24. (In such a case, the proper course is to institute fresh proceedings— /Wi/ ) . So 
again, the Afagistrate is not justified in demanding security for a larger amount than 
what was communicated to the accused in the preliminary order — Ktshen, 1907 P.W.R. 
11, 5 CtLJ. 2195 fsree Persfead. 18 W.R 6I5 Defci, 1885 A\V.N, 30? Sulfon, 26 Cr.L.J. 
767, 86 I C. 351, 19 S L.R 332; nor is he justified in demanding sureties when the 
.summons made no mention of sureties at all— fjrce Perskad, 18 IVR. 61. Tn cases 
where heavier security is deemed necessary, the Magistrate ought to issue fresh summons 
'setting forth the intended amount — Isfce Pershad, 18 WR, 61; A/d. Imatl, 1881 

• A WJ4. 152 Sec Note 280 under the heading "Amendment of the order." 

The Magistrate cannot in the final order direct the accused to give security for a 
- longer period than what was mentioned in the notice under section MZ^Ramehandra, 
26 Mad. 471 (472). 

A person against whom an order is passed under this section must be given 
sufficient time to furnish sccirity. Where the Magistrate ordered the accused to 

• furnish security with four sureties of Rs 3,000 each on the very day, and imprisoned 
, the* accused on his failure to do so, held that the order was illegal and must be set 
-^aslde-A/awng Tu», 4 BurLJ 172, 27 Cr.L.J. 318. 

No condition and limitations can be imposed upon persons ordered to give security 

• under this section — Jhaja Smik,Z\ Cd\ 155. ' 

Section 109, Cr. p C , merely requires a Magistrate to issue a notice and does not 
empower him to pass tlie final order. Th^s h done under sec. 118, which in its turn 
is dependent upon the order passed under see. 112. All that the final order can contain 
-is a direction to furnish security to be of good behaviour for a period which cannot, in 

• any case, exceed one year, and which must not be beyond that specified in the order 
under sec 112. Any order which specifies a period of imprisonment in default is to 
that extent illegal. The penalty fora failure to furnish security is given in sec 123 (1), 

;Cr. P. C.~Rangl. A I.R, 1936 Nag 265, 1OT6 Cr.C. 1138. 

The order Under this section, though restricted in its contents by the order under 
sec. 1 12, Cr P. C, is the operative order, and time runs from the order passed under 
this section, and not from the order passed under sec \\2~Ghousbux AIR 1937 
Sind 25 (28). 167 1 C, 227, 38 CrL.3 363. 9 R.S 173. 

Fitsh secinity upon expiry ttf a precious and existing security A security to 
.keep the peace once given is sufficient for that purpose so iong as it is in force in 
respect of every act of the person bound over breaking any of the conditions A second 
order lo give further security during the contimianre of the first one is not contempkitcd 
by hw; but if upon the expiry of the first order the dispute still exists, a further 
.security may be demanded on fresh proceedings properly taken— .’l/aAomerf Abdul Bari. 



Sec. 116 I 


THE CODE OP CRIMIN’AL PROCEDURE 


265 


Su}'!'Umfnlcry ,{>idfT fcT /offfi' scturily : — A Magistrate passed a final order 
d reeling certain jvrsons to fumi'it security in certain amounts. A month later he 
passed another order dirteting one of the accused to furnish security m a much bigger 
sum and stating that he had o\Trlookcd that this accused had been called upon in the 
prtliri'nar) order to furnish a larger vrcunty It was held that the second order was 
lillra t irfj After the Magistrate h.ad fini«4icd his case, it was beyond his power to alter 
the order— 17 .\LJ 335, 30 CrLJ. 486, 51 IC 470. 

See Note 275 

293. Amount of security:— The pnmsions of Chapter VIII are not intended 
te puni’^ but to prevent enme and it is not permissible to limit the secunty or the 
amount of sccuntj to such descriptions that it is perfectly impossible for the accused 
to fumi'h them, thus rendenng u certain that they will be committed to jail — AUahdad 
V Enp. 25 Cr.LJ 179 (180). 83 IC. fS3, 17 SLR 160. A I.R. 1924 Sind. 120. 

Und:r provis.n (2). in fnirg the amount of secunty. the Magistrate should have 
due regard to the circur^stanccs o' the case, and the secunty should not be dispropor- 
tionate to the ability of the accused to furnish it, with reference to his means and 
station m I fc-y^awo. 16 Bom 372; S'athu. 6 All 214; Jugtust, 2 Cal 110 (112); 
.4fi. 1900 r.R. 17s /axciff. 1890 PR 30. f ire/, 5 S L R. 10, 12 Cr.LJ 110, 9IC 651 
T1.e Magistrate is the bc<t judge to decide what would be the proper amount of secunty, 
wh eh Trust vary with the danger to be apprehended and the means of the parties. But 
the Mag’sirate cannot male an order that is altogether unreasonable— /Kgguf Chander, 

2 Cal 110 (111) The mount «hou1d be «uch as to give the accused a fair chance of 
compljnng with the conditions of the secunty. and the Magistrate should not fix an 
amount for which there is a probability of the accused being unable to find security— 
AU, 1900 PR. 17} 1901 P R 28; Baikal. 1900 PR 24; Anon, 2 Weir 52, 

4 MIIC.R. App 465 Dtdat. 2 Cal 384 (385); Satgui. AIR 1933 All 674, 1933 
A.L.J 927, 1933 CrC 1186, 145 IC 875, 35 CrLJ 183; SaUndia. 32 CrLJ 593 
(598), i:0 IC 880, AIR 1931 Cal 18, 52 CLJ 4(K, 1931 CrC 50, Ind Rul 1931 
Cal 400 When the accused Is unable to give secunty for the amount required and 
remains in jai], it is an index that the Magistrate has not exercised a proper discretion 
in fixing the amount — Rata Ah. 23 All 80 See Note 243A 

There is no warrant in law for taking separate bonds from the accused and his 
sureties ndisidually and scterally exceeding m the aggregate the amount for sshich the 
accused ii liable— /aK’aya. 1890 P R 30 

MoicabU inopaty as seettrUy —As to the nature of the security the provisions 
of Cr P C, read with Schedule V, Form XI. show that what in the case of a bond 
for good beha\icur must be given is personal secunty and the same is b> inference 
the case in respect of a bond to keep the peace If a surety ofTers a house or cattle, 
then th 5 is not the security required because his risk is confined to the house or cattle 
Mohammad Dahsh. 25 Cr L J 796, 81 1 C 316, 26 O CX 284, A I R 1924 (5udh 80 

House pTopeily as securtly —The accused was ordered under this section to 
furnish a bond for Rs 200 and a regulable surely Such a surety came forward 
and offered security in the shape of house property worth Rs 500 The Magistrate 
rejected the surety It was held that the surety being respectable and the house 
being worth Rs 500 should have been accepted, though it was true that under sec 514 
only moveable property cou’d be attached and sold dunng the surety’s lifetime for 
the recosery of the penalty — Wartha, 16 ALJ 503, 19 CrLJ 711; 46 IC 295 
The Magistrate should follow the words of sec 117, Cr. P C. and not introduce the 
restrictive words ’‘in moveable property" WTien sureties are produced, the Magistrate 
should consider whether, having regard to all the circumstances, they are fit persons 
to be accepted or not 'v/hen they haw been accepted, the bond executed by them 
should be in the form gi\’en in the schedule If the Magistrate has any apprehension ^ 
(hat the sureties may part ^vilh their properties and be unable to fulfil, he may by 
V ay of precaution accept a hypothecation bond from them as a condition precedent to 
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their being accepted as reliable sureties — Hanhai, 33 Cr.LJ 229^ 136 I.C. 65, 1932 
A.L J. 157, 1932 Cr.C. 147, A.I.R. 1932 All 122, Ind Rul. 1932 All 113. 

. See Note 275. 

293 A. Minor: — In the case of a minor the bond shall be executed only by his 
sureties See proviso 3. The reason for this proviso is no doubt the incapacity of the 
minor to contract — Mipyn, 4 LB.R. 12, 6 CrLj. 123. 

294. Revision by High Court: — ^The question whether it is necessary in 
the interest of keeping the peace to take secunty from a person, is essentially a 
question which primarily concerns the Magistrate and the local police. If the District 
Magistrate considers it unnecessary to take action, the Sessions Judge or High Court 
will not ordinarily interfere — A/d. Yusuf v. Abdul, 53 All. 148, 32 Cr.L.J. 570 (5711. 
The power to demand security from suspected persons is a power that is almost as 
much of an executive as of judicial nature; and the jurisdiction with which the 
Magistrate is invested with regard to suspected persons is a very large one Therefore, 
the High Court will interfere only on the very clearest and strongest grounds which 
demonstrate that there has been in the particular case a gross miscarriage of justice — 
Balmukund, 23 P.R. 1889. 

The High Court sitting in revision would not ordmanly constitute itself as a Court 
on lacts—Ghousbux. A I R 1937 Sind 26, 167 I.C. 227, 30 S.L.R. 382, 38 Cr L J. 363. 
But the High Court will interfere in revision where the order is based on no evidence 
on the record— S/ier Sinsh v Hart Swgh. 1912 P.L R 195, 13 Cr.LJ. 720; Sukkdeo, 
14 AL.J 215. 17 CrL.J. 157; or where the materials on which the order was passed 
are clearly insufficient to support the order— Afa/ur Chandra, 38 CLJ, 198, 28 C.W,N. 
23, 25 CrLJ. 189, 76 IC. 439, A I.R 1924 Cal 114; or where there is nothing on 
the record to show that an inquiry as required by sec. 117 was held— Afaf Chand, 
37 All. 30, 12 ALJ. 1262; Sukhdeo, 14 ALJ. 215. It will also interfere where the 
judgment of the District Judge deading an appeal under section 110 is a very short 
one and does not show that evidence was all e.xamined and carefully weighed— 5arwfl«, 
14 ALJ. 279, 17 Cr.LJ l$7j or where the Magistrate disbelieved the evidence 
produced by the accused without any substantial reason — Mtharban, 16 Cr.L,J. 805, 
13 AL.J 1046; Haktm Singh, 13 A.LJ 1055, 16 CrLj. 810; or where the Magistrate 
has not given due effect to the evidence for the defence — Gayant, 17 CrLj. 461 
(All ); or where the Lower Appellate Court m hearing the appeal has not taken the 
trouble to rehear the case — Ibid. 

The High Court has the power to interfere in revision where the exercise of 
discretion being required by law, the lower Court exercised no discretion at all or 
exercised its discretion in a wholly unreasonable and improper manner, e.g , where 
the Magistrate ordered securjtj' to be funushed in an unreasonably large sum out 
of all proportion to the means of the accused— 7n re Juggul, 2 Cal 110 (111). The 
High Court may interefere in revision if there is a material error in any judicial pro- 
ceeding, «e.. an error resulting in an unjust order for security — Ibid (at p. 113). 
The High Court is always very unwilling to interfere in the case of orders passed 
under the preventing sections of the Cr. P. Code. These orders are largely of an 
administrative nature; the>’ are concerned with the maintenance of the public peace 
and the prevention of the breaches of the public peace for the mainlen^ce of which 
the District Magistrate is responsible, and the needs of which he, as the responsible 
officer on the spot, is presumably in the best portion to know,- but these orders, though 
largely of an administrative nature, have a legal basis, and if it is clear that an order 
under sec. 112, Cr. P. C.. has no legal basis, and that the District Magistrate has 
proceeded upon a wrong legal principle applying equally to the wrong-doers as well as 
to the wronged the wide powers conferred upon him by the law for the restraint of 
the wrong-doers and for the protection of the wronged, the High Court is bound to 
interfere— /ffiorfa Ltkhra} v. EmP, A.IR. 1939 Sind 167 (168). 

U must be rarely, if ever, that a High Court will feel called upon to reverse an 
order of a Magistrate refusing to demand security under any of those sections— 
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Gtmj Sin£h. AIR. 1934 All. 24. 1933 A.LJ. 1201; Kam Lai v. Bankateshai. 25 Cr.Lj. 
1149, 81 IC. 973. 11 OLJ. 732, AIR. 1925 Oudh 138, 1 OW.N. 359, 28 OC. 44. 
See also Notes 250B, 276 and 295. 

Appeal: — See sec. 406 and Notes under it. 


119. If, on an inquiry under section 117, it is not proved 
that it is necessary for keeping the peace or 
maintaining good behaviour, as the case 
may lie, that the person in respect of whom 
the inquiry is made should execute a bond, the Magistrate shall 
make an entry on the record to that effect, and if such person is 
in custody only for the purposes of the inquiry, shall release him, 
or, if such person is not in custody, shall discharge him. 


295. Absence of the Complainant: — In absence of the complainant or any 
e\idence on his behalf or on behalf of the opposite party in a case under sec 107. 
Cr. P C . the Magistrate must proceed to inquire into the truth of the information 
and. no esndence basing been produced before him. he must hold under this section 
that It 15 not proved that the person m respect of whom enquiry is made should execute 
a bond Sec 247, Cr P. C , is not applicable to a case like this— Asro/afi v. Nasu, 
31 C.W.N 388 

295A. Further inquiry: — The word 'discharge’ means merely a permission 
to depart It does not mean the discharge of an 'accused’ person as contemplated 
by sec. 437 (now sec 436) so as to enable further proceedings being instituted under 
that section against the person discharged under this section — Vclu v Chidamabar, 33 
Mad 83 Section 437 (now sec 436) does not enable a Court to direct further inquiry 
in a case of discharge of a person against whom security proceedings were instituted 
under Chapter VIII. because such a person is not an ‘accused’ within the meaning 
of that section— /mam Mandal, 27 Cal 662; Daxanlk, 33 Cal 8, Muhammad Khan, 
19(K P.R 42; Roshan Singh, 46 All 235, 22 ALJ 129i Naratn v Ourga, 1911 
P.R. 6, 12 CrLJ. 232; Ismail v Nollan. 1914 UBR 1st Qr 3, 13 CrL.J. 531. 
(But the contrary view has been taken in F)ar«<fdm. 24 All 148; Kharga, 36 All, 
147, Manna. 1903 PR 21. Mona Puna, 16 Bom 661; Baba Yashwanta, 35 Bom 401; 
and Mutsaddi Lai, 21 All 107, where j( is held that the person proceeded against 
under this chapter may be said to be an ‘accused' person and further inquiry may 
therefore be directed) 

Section 436 as now amended in 1923 clearly applies only to the case of a person 
accused of an ‘offence’; ^Jrther inquiry cannot therefore be directed against a person 
discharged under sec 119, because the person proceeded against under this chapter 
is not accused of an offence—Pkani v Kunja. 25 Cr L J 679, 81 I.C. 167 A.I R. 
1926 (3a1 262; Maung Than, 2 Rang 30 The only section under which a Sessions 
Judge or the District Magistrate may take action in such a case is under sec 438 
Cr. P. C , by making a report to the High Court; Mohammad Yusuf v Abdul Maiid' 
32 Cr.LJ. 570. 130 IC 630, AIR. 1931 All 53. 53 All 148. 1930 ALJ 1485, 1931 
CrC 125 The District Magistrate should not append to hia letter of reference' what 
appears to be the opinion of the Police Prosecutor describing the order of the trial 
Magistrate as perx-erse If he is of the opimon that the letter of the Police Prosecutor 
contains matenal of assistance to the Court he should embody that material in his own 
letter He should not permit himself to be assoaated with cntiasm by a police officer 
of an order of the Magistrate — Ah Muhammad. AIR 1936 Smd 243, 1936 Cr C 1099 
165 IC 950, 38 CrLJ 117 The proceedings under this chapter should be taken 
with care and caution only when Ihe public interest compels, and where there is no 
reason to suppose that the Magistrate is not a careful and responsible Magistrate, who 
docs not know his charge and where he has seen the witnesses and has heard what 
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they have to say, and he has come to the conclusion that the case against the suspected 
persons 15 unworthy of credit, and that the evidence should not be believed, the High 
Court will not interfere — AU Muhammad, supra. 

The withdrawal of the first charge-sheet under sec. 107, Cr. P. C., is no bar to a 
second proceeding under the same section — In re Moopnn, 36 Mad., 315 

^Vhen a person proceeded against under sec. 110, Cr P. C., was tried and released by 
the Magistrate, he is competent to institute further proceedings under the Jaw on fresh 
information received — 7mam Mondal, 27 Cal. 662 The rulings cited above within the 
brackets are no longer good law. See Note 1180 under sec. 436. See also Notes 250B 
and 294 in this connection. 

295B. Discharge: — ^Under the provisions of this section, after an enquiry 
has been made whether an order binding a person over to keep the peace should be 
passed, and it has been found that no such order is necessary, the proper course is to 
discharge the person concerned The use of the term "acquittal" is quite inappropriate 
to a proceeding of this nature — Bbagal Rat v. Aft, Gujai Dulaiya, A.I.R 1938 All. 49 
(50), 172 I.C. 643, 1937 A.\V.R 1113, 1937 A.L.J, 1281. 

C. — Proceedings in all Cases subsequent to Order to 
furnish Security. 

120. (t) If any person, in respect of whom an order re- 

Commencement of period Quiring security is made tinder section 106 
for which security is or section 1 18, is, at the time such order is 
required. made, Sentenced to, or undergoing a sentence 

of, imprisonment, the period for which such security is required 
shall commence on the expiration of such sentence. 

(2) In other cases such period shall commence on the date 
of such order, unless the Magistrate, for sufficient reason fixes 
a later date. 

296. “On the expiration of the sentence”; — Under this section, a convict 
undergoing a sentence of imprisonment cannot be obliged to give security, until the 
imprisonment ends; nor can an order for imprisonment (under sec. 123) in default be 
made till then — Appa, Ratanlal 765; Rangya, 4 BomLR 934; Kya Wa, 5 LB.R. 34, 
10 Cr.L J 69, 2 I.C. 531; jhabdey, 22 CrL.J. 95 (All ) If, the meantime, he is con- 
victed of another ofTence, and sentenced to a fresh term of imprisonment, the order for 
scranty should not be passed until after the expiry of both impnsonments. If, before 
such expir>, the pnsoncr gives the required security, the Magistrate cannot pass an 
order of imprisonment under sec. 123— Panrfu. Ratanlal 774 V/here a person was 
sentenced on 8th August, 1927 to 12 months' rigorous imprisonment in default of 
giving security on proceedings initiated under sec. 109, Cr. P. C., and, while undergoing 
that sentence, was sentenced to three years’ ngorous imprisonment under s. 110, Cr. P. C.. 
on 21st December, 1927, he should have been required to give security from 8th August 
1928 in view of the provisions of sec. 120, Cr. P, C.—Falek. A I.R. 1929 Sind 166, 
117 IC 777. 30 Cr.LJ. 819, 23 SL.R. 438. 1929 Cr.C 335 

The accjsed was convicted under sec. 117. I P. C., but was released on*bail 
pending an appeal against the conviction. While he was on bail, proceedings were 
taken against him under see. 110 of this Code and he was ordered to furnish security, 
or in default, to undergo imprisonment His appeal was aftersTards dismissed and 
the Magistrate ordered that as he was undergoing imprisonment in default of furnishing 
security, the sentence under sec. 147. I. P. C.. would commence after the expiry of the 
pontenec under sec. 110, Cr. P. C. //eW that the order was illegal, being in contrsven- 
lion of sub-section ( 1 ) of this section— /AaMcy. 22 Cr.LJ 95 (All.), 59 I.C 383. 
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Section 120 (1), Cr. P. C, refers to orders passed under sec. 106 or sec. 118, 
Cr. P. C, and is not affected in its operation by the orders of the Sessions Judge 
passed under sec. 123 (3), Cr. P. C— LosHoro, AI.R. 1937 Smd 203, 38 Cr.LJ. 961, 
31 SLR. 409, 170 IC 676. 10 R.S. 71. 

IMien a Magistrate passes an order under sec. 118, Cr. P. C., he should make it 
clear that by reason of the protiaons of sec 120 (1), Cr. P. C., the period for which 
security is required should commence not from the date of the order under sec. 118, 
but from the date of the expiration of the sentence of imprisonment the suspected 
person is undergiong \\'hen sec. 123 (1), Cr. P. C, is read through carefully it would 
appear that it was the purpose of the Legidature that if a suspected person when 
ordered to give secunty was actually in pnson he diould remain in pri-son on the 
eim-ration of his sentence if he has not given security, until he gives security or until 
the penod for which he was required to give security has expired. Therefore, it is 
open to a s'jspccled person, while he is undergoing a sentence, to give security to the 
CourL Under cL (4) of sec 123, Cr. P. C, secunty may be tendered to the officer 
in charge of the jail, but it would not appear from the provisions of the section that 
it was contemplated that when a suspected person was in prison when the order under 
sec. 118, Cr. P C, against him was pas-sod, he should be released from prison on the 
expiration of the sentence m order that he might find his sureties. He can, if it is 
possible for him to do so, furnish secunty while he is m pnson undergoing hts sentence 
of imprisonment, and he can. if he cannot furnish security before the expiration of his 
sentence, furnish secunty on the expiration of that sentence or at any time during 
the penod for which he is committed to pnson. in default, and his sureties will be 
accepted or rejected according to the provisions of sec 122, Cr. P. C.—Hussetn 
AlHahdino. A.IR 1937 Sind 20l, 31 SLR 412, 171 IC. 61. 38 CrL J 1014, 10 RS. 86. 

Snb*section (2):— of such orda" —It means the date of the final order 
under sec 118, and not the date of the preliminary order under sec 112—Tatanasowd, 
51 Mad. 515. 29 CrLJ 77 (78)j Chousbux. AIR 1937 Smd 26 (28), 167 IC 227, 
30 SLR. 382, 38 CrLJ 363 

Fixing lalcT date — The object of this sub-section is to allow a Magistrate to 
grant time to the accused instead of at once proceeding to order imprisonment as if 
in default This u shown by see 123 which provides that the secunty may be given 
on or before the date on which the period for such security commences — Afrf Abdul 
Bari. 4 C W N 121 The Magistrate has power under this section to postpone the date 
from which the security should take effect, le. to give the accused time within which 
to furnish it, and if the accused absconds during the extended time, the sureties who 
were responsible for the acejsed’s attendance would be made liable — Mustagimuddin, 
24 AL.J. 327, 27 CrLJ 377 (378), 92 1C 889. AIR. 1926 All 2^ 

Where an order is passed on the accused under sec 118, and then on the request 
of the accused the Magistrate grants bun 12 days' time to furnish the required 
secunty, and dunng this 12 days’ time he is convicted and sentenced to imprisonment 
for an offence committed prior to the date of the order under sec. 118, it is not 
competent to the Magistrate to fix the date of the expiry of such sentence as the date 
for computing the penod from which such security is to be furnished The case falls 
neither under clause (1) nor under clause (2) of this section, and the Magistrate is 

bound to proceed at once under sec 123 and order impnsonment of the accused 

Ahmed. 20 SLR. 163. 27 CrLJ 865, 96 IC 113, AIR 1926 Sind 273 (FB). 
An order for secunty was made under sec 118 on October 20, but ujron the failure 
of the accused to give secunty, he was ordered to be imprisoned for one year under 
sec 123, on October 29 But between October 20 and October 29, he was convicted of 
a substantive offence and sentenced to 7 years’ rigorous impnsonment. Held that 
under sec 120 (2) the period of the order under sec. 118 commenced on October 20, 
and the Magistrate should not have made any order under sec. 123 at all However, 
the two sentences were concurrent — Aba Farid, 29 BomL.R. 700, 28 CrLJ. 652, 
103 I C. 198. . ^ 
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that an offence has been committed, sUll there is no authority for the extreme view 
that the commission of an offence cannot be proved otherwise than by a conviction— 
A/flrtswr. 24 CrL J. 588, 73 I.C. 332; Sheo /angal. 50 All. 666, 30 Cr.LJ. 203 ( 204),. 

An offence committed in a Native State would amount to a breach of the bond — 
Detva Singh. 28 PR. 1910; but see Bahadur Srngh. 26 P.R. 1918, 19 Cr.L.J .924, 
47 I.C 440. 

See also Note 250A. 

299. Procedure on breach of bond: — When a person forfeits a bond by 
being convicted of an offence, the amount of the forfeited bond may be recovered, 
but he cannot be forthwith imprisoned for the unexpired portion of the term for which 
security was taken. The Magistrate's remedy is to take fresh proceedings under this 
Chapter— /eg Deo, 28 All 629. A Magistrate is not justified in forfeiting a recognisance 
under this section without giving the party charged with the breach an opportunity to 
cross-examine the witnesses upon whose evidence the rule to show cause has been 
issued— NobiH, 4 Cal. 865 If the surety bond is forfeited on account of any act of the 
accused within the period for which the sureties had bo’jnd themselves, the Magistrate 
may take proceedings against the sureties even after the expiry' of the period — Bahadur, 
1932 ALJ. 112, 33 Cr.LJ. 281 (282), 54 AU 335, A.I.R 1932 All. 58. 

300. Liability of surety; — See Note 1337 under seCi 514. 

It has been held in Punjab that m order to make the surety liable, the conviction 
of the principal must be for an offence similar to that for which security was given. 
When men stand sureties in respect of sec. 110, it is to be understood that they 
undertake liability for only such good conduct on the part of the principal as Is 
indicated by the circumstances under which the security was demanded and not for- 
any conceivable form of offence committed by the principal. Thus, where a person 
was lequiied to give security for being su^ieaed as a thief and a habitual lecriver of 
stolen property, and a person was accepted as his surety, and the principal offender was 
subsequently convitted under sec. 326, I P. C. (grievous hurt), held that the surety 
should not be held liable — Udham Singh, 1913 P.R. IS, 14 Cr.L.J. 575. In Sker Singh, 
29 IC. 821, 1915 P.R. 10, 16 Cr.LJ 549, under similar circumstances, the sureties 
were not altogether exempted, but were ordered to pay a reduced penalty, vU . Rs. 500 
instead of Rs 1,000. The Allahabad High Court holds that the surety is liable for any 
offence committed by the person bound over, and this section makes no reservation 
that in order to make the surety liable, the offence committed by the person bound over 
should be ejusdem generis with the offence for which he was bound over — Sheo f angal, 
50 All. 666. 30 Cr.L J. 203 ( 204), 26 A LJ. 443, A I R. 1928 All. 232 

A person was put on security for Rs. 1,000 for one year, and two other persons 
stood sureties for him. That person was afterwards convicted under sec. 323, I. P. C , 
in which offence he was found to have taken only a minor part. Held, under the 
circumstances, that the order of forfeiture of a reasonable sum of Rs 50 against the 
sureties was sufficient, and that they need not be burdened — Fatta 1915 P.R 6 16 
Cr.L.J. 287. 

122. (1) A Magistrate may refuse to accept any surety 

, offered, or may reject any surety previously 

Power to reject sure- accepted by him or his predecessor under 
this Chapter, on the ground that such surety 
is an unfit person for the purposes of the bond: 

Provided that, before so refusing to accept or rejecting duy 
such surety, he shall cither himself hold an iiiguirv on oath into 
the fitness of the surety or cause such inquiry to'bc held and a 
report to he made thereon by a Magistrate subordinate to him, 
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(i) Such Magistrate shall, before holding the inquiry, give 
reasonable notice to the surety, and to the person by zi'hom the 
surety teas offered and shall tu making the inquiry record the 
substance of the ei'idcncc adduced before him. 

(3) If the Magistrate is satisfied after considering the m- 
dence so adduced either before him or before a Magistrate deputed 
under sub-section (i). and the report of such Magistrate (if any), 
that the surety is an unfit person for the purposes of the bond, 
he shall make an order refusing to accept or rejecting, as the ease 
may be, such surety and recording Ills reasons for so doing: 

Provided that, before making an order rejecting any surety 
zvho has prezdonsly been accepted, the Magistrate shall issue his 
summons or zcarrant, as he thinks fit, and cause the person for 
H'hom the surety is bound to appear or to be brought before him. 

Change: — ^The whole section has been newly drafted by sec 20 of the Criminal 
Procedure Code Amendment Act (XVIII of 1923). 

The mam changes introduced by this new section are:— (1) rejection of a surety 
presiously accepted? (2) inquirj' into the fitness of a surely; and (3) delegation of 
such inquirj’ to a subordinate Magistrate. The reasons have been stated below in 
proper places. 

301 . Rejoction of sureties:— The question as to whether a particular person 
IS fit to stand as surety or not, is a matter for the decision of the Magistrate. The 
question in every ease is one of discretion and the Magistrate's discretion in this 
matter is not fettered in any way — In tt Jalil, 13 C.WN. 80; Bhawant, 12 ALJ. 
low, 16 CrLJ. 54. 26 IC. 616, AIR. 1914 All. 489; Abdul Karim, 44 Cal. 737, 
21 CW,N. 925. But this discretion to accept or reject a surety must be exercised 
only after a satisfactory inquiry in accordance with law — Bhawant, 12 ALJ. 1004? 
Akbar Ah, 42 Cal. 706. 19 C.W.N. 220; Rayan. 43 Cal. 1024, 20 CWN. 1133. The 
Magistrate *can refuse or accept any surety only on valid and reasonable grounds and 
not on mere conjectures and surmises — Abdul Khan, 10 C.WN. 1027; Ashuddm, 
41 Cal. 764. 

After an order is passed under section 118 demanding sureties, the Magistrate 
cannot introduce any new qualifications while deciding on the suitability of the sureties, 
and cannot reject them because they do not answer to those qualifications—AWadiRo, 
26 CrLJ. 1041. 87 I C. 951, A I.R. 1925 Sind 321. 19 SLR. 101. 

Sureties ought not to be rejected merely on the strength of reports of the Police — 
fat Govind, 15 OC. 263, 13 Cr.LJ. 760; Abdul Khan, 10 CWN. 1027; Tola, 25 
All. 272; Panchoo. 29 Cal 455; Munshi. 18 ALJ. 324. 21 Cr.L.J. 365; Copt. 20 
ALJ. 760, AI.R. 1922 All. 511. 68 IC. 35. 23 Cr.LJ 499; Sukhai, A.IR. 1935 
All 517, 36 CrLJ 1285, 157 IC 1019, 1935 CrC 543; Kaim Khan. 1906 P.R. 18, 
1907 PLR. 14. 5 Cr.LJ. 148, 1907 P.WJl 5; Kameal. 25 Cr.UJ. 91. 76 IC. 27, 
A.I.R. 1925 Lah. 672; Ramdham, 36 CrLJ. 1473, 158 IC 948, A.IR. 1935 Pat. 
421, 16 P.L.T. 478, 1935 Cr.C. 1064; Zoratcar, 13 AL.J. 469, 16 Cr.L.J 445; Bhawant, 
12 AL.J. 1004; Md Ibrahim, 16 CrLJ. 100, 8 SL R. 173; or on mere hearsay evidence 
of general repute — AIR 1922 Oudh 227, 9 OLJ. 353, 68 I C. 959. The implicit 
acceptance of the opinions expressed in police reports wthout considering the facts 
upon which such opinions are based, would place all persons ordered to furnish security 
at the mercy of the police — In re Abdul Khan, 10 CW.N. 1027. The Magistrate 
may ask the police to report, with a view merely of enabling them to collect and call 
evidence. But in every case his order must proceed on a consideration of the evidence 
and not of the police-report — Mahro, 2 SLJL 11, 10 CrLJ. 225; Jai Covtnd, 15 

Cn —18 
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OC. 263, 13 Cr.LJ. 760. Where a surety tendered by the accused is reported by 
the police to be an unreliable person, it is not (or the surety to prove that he is of 
good character, but for the Magistrate, i( he doubts it, to decide the matter upon 
evidence — A/«ws/i/ Singh, 18 A.LJ. 324, 21 Cr.LJ. 365. 

Even a Magistrate cannot rely on his personal knowledge in rejecting a surely 
and dispense with an inquiry — Phu, 7 S.L.R. 91. 15 Cr.L.J. 378. When a Magistrate 
receives private information that the sureties arc bad characters, he ought not to reject 
them on that information alone. He should bring the information to the notice of the 
sureties and give them an opportunity o( controverting it— £/a Buksh, 14 C.W.N. 709, 
11 Cr.L.J. 243. 6 I.C. 124. 

Before the amendment of this section, it was held that if a person had been once 
accepted as surety, he could not be rejected subsequently as an unfit person — Ram 
Lot. 1 C.W.N. 3915 Ptrya Lai, 19(B P.R. 16. 2 Cr.LJ. 278. But these decisions 
are now rendered obsolete by reason of the addition of the words "may reject any 
surety previously accepted '* “IVe have adopted the suggestion that the provisions 
of the new* section 122 should be clabroated so as to enable a Magistrate to reject a 
surely previously accepted by him, or his predecessor." — Report of the Joint Committee 
(1922). The prosiso to sub-section (3) prescribes a procedure to be followed in 
such a case 

If the Magistrate is not satisfied with the sureties tendered, he should reject them 
within a reasonable time so as to give the accused an opportunity of offering fresh 
suretics-A/oMHg Tun. 4 Cur.LJ. 172, 27 Cr.L.J. 318 (319). 

202. Test as to fitness: — According to the Allahabad High (^urt the 
primary test is whether the surety can exercise proper control over the person who 
has been bound over — Sheikh Zikti. 8 AL.J 785 Mere pecuniary fitness is not the 
only test of his fitness The object of requiring sccunty for good behaviour is not to 
obtain money for the Crown by the forfeiture of recognisances but to ensure that the 
accused should be of good behaviour. It is. therefore, reasonable to expect that the 
sureties should not be men residing at such a distance as would make it unlikely that 
they could exercise any control over the acaised— £oAim Baksh, 20 All. 206, 1898 
A.W.N. 21} Manna. 15 A.LJ. 818. 18 CrLJ. 1039} Nabbu Khan. 24 All. 471. And 
this seems to be the intention of the legislature by reason of the additlori of the words 
"for the purposes of the bond ” 

According to the Bombay High Court, it is sufficient if the sureties are solvent 
and respectable. It is wrong to attadi a condition to a surety for good behaviour, 
that he should be able to control the accused— /ifo Katha, 16 BomL.R. 138, 15 
Cr.LJ. 26S. Therefore, where the sureties offered were solvent and respectable, 
the mere fact that they lived at some distance from the persons bound over and 
were not in a position to exercise control over those persons was not a good ground 
for their non-acceptance— /esAa Batka, 44 Bom 385, 21 CrL.J. 377. 22 BoraL.R. 
190 

In Calcutta, however, there is a conflict of decisions as to whether the pecuniary 
or moral fitness is the primary lest. In Abinash, 4 CW.N. 797, Ram Pershad, 6 
C.W.N 593 and Adam Sheikk, 35 Cal. 400 it has been said that the primary test 
IS whether the surety is a person of sufficient substance to warrant his being accepted, 
and the fact that he cannot supervise or control the person bound down or that he 
is not a resident of the same village {Suresh, 3 CLJ. 575) is not material So also, 
in Kalu Mxrza, 37 Cal 91 and Ryan. 43 Cal 1024, 20 C.W.N. 1133, 24 C.L.J. 51, 
18 Cr.LJ. 408, 38 I C 968; Joylal Singh, A.I.R. 1928 Pat. 374, a failure by the sureties 
to show that they could exercise proper control over the accused was held io be not a 
proper ground for their rejection. In fafar AU. 37 Cal 446, it has been held that the 
pecuniary test is the pnmary test, but there may be other objections to be considered, 
and any such objection must be dealt with m each case as it arises. But in Astraddt, 
41 Cal 764, and Abdul Karim, 44 Cal. 737, 21 C.W.N. 925, 18 Cr.LJ. 453, 39 IC. 293 
the fact that the sureties would not be able to exercise proper control over the accused 
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(who was a notorious dacoil) was held to be A proper ground of unfitness of the 
sureties. The unfitness referred to in this section, though it may not exclude the idea 
of pecuniar^’ unfitness, is more concerned with the idea of moral unfitness — Jahl, 13 
CW>I. 80, 8 Cr.LJ. 388, 4 I C. 560. 

(Miere the sureties were called on to slate in writing what influence they had over 
the accused persons, and on their failing to do so their security was rejected, the order 
was not proper — Keiu Mina, 37 Cal. 91 (101). 

In Burma it is laid down that the sureties must be persons who are in a position 
to influence the accused and likely to be able to restrain him — Nga Hein, 8 Bur.LT. 
53. 29 I C 825. 

In Sind, it has been held that it is not in itself a disqualification that a person 
cannot exercise active phj-sical control over the accused? a man may be satisfactory 
surety if he is in a position to watch the movements of the accused and to ascertain 
from time to lime how he is behaving — Md. Ibiahim, 8 SLR. 173, 16 Cr.LJ. 100. 
But mere solvency of the surety is not the only test of his fitness. The Magistrate 
has also to conader the question of the ability of the surety to enforce the good 
conduct of the accused, as relevant to his fitness— .Ud. Pahor, 1 SL.R. 46, 8 Cr.LJ. 
166. In another Sind case, however, it is stated that sureties cannot be rejected on the 
ground that they will not be able to influence the accused. The most that a Magistrate 
can reasonably demand is that they should be respectable men, neighbours of the 
accused, and solvent up to the amount of the security required— /Uimrrf, 1 SL.R 14, 
9 CrXJ. 256. 

In Oudh, it has been held that a surety should not be rejected on the mere 
ground that he bves at a distance from the accused; but inability to control is a good 
ground-Afd. Baksk. 26 OC. 284, 25 CrLJ. 796. 81 I.C. 316, AIR. 1924 Oudh 80 
If the sureties undertake to keep the accused within the area of their observation or to 
adopt other suitable measures for securing the supervision and control needed to keep 
him in good behaviour, there can be no inherent objection to their being accepted as 
sufficient, though they reside at a place 18 miles distant from that of the accused — 
Rameshu-ar, 10 OL.J. 299,24 Cr.LJ 795,74 IC 539.AIR. 1923 Oudh 165 

In Patna, it has beeh held that the fact that the sureties reside at a distance 
at which they cannot reasonably be expected to excrase control over the accused, 
becomes of less importance when the sureties are themselves relations and presumably 
persons of some standing — Jugal Singh. 30 CrLJ- 45, 112 I C 909, AIR 1928 Pat. 
374, Ind. Rul 1929 Pat 43, io P.LT. 213 See also Joylal Stngh, supra. 

What are not disqualifications: — The fact that the sureties offered are the 
relations of the accused, far from being a disqualification, is a circumstance which 
would be an additional qualification, if the sureties are in other respects suitable. 
A relation is more likely than any other person to keep an eye on the accused — Sktb 
Singh, 25 All 131; Abdul Khan. 10 CW.N. ICE?; Afa^olo. 1914 PR. 6. Miro, 1 SLR. 
3; Md. Wasi. 22 Cr.LJ, 22 (All.). 

A Magistrate should not refuse to accept a surety on the ground that he has 
already stood surety for another man — GMsa. 24 Cr.L J 517, 73 I.C. 53, AIR 1924 
Oudh 132. So also, a Magistrate cannot reject a surety simply because he is a 
'Wanthanu member. 

Politics not a disqualification ' — As long as the security is ample, the Court is 
bound to accept the same without inquinng into the politics of the person standing 
surety — Afaung Tun, 4 Bur.L.T. 172, 27 CrLJ. 318. 

Previous conviction not a disgualificattom — ^The proposed surety is not to be 
conridered as unfit merely by reason of the fact that he was on one occasion convicted 
of offences — Raghunath, 26 All 189; Budhu Ahir. 22 CrLJ. 488, 62 I C 179, 25 C WJ^. 
140; or that he was once challanned in a theft case — .Munshi Singh, 18 AL.J. 324, 
21 Cr.LJ. 365 

Witness not disqualified '. — ^The fact that the proposed surety has given evidence 
in favour of the accused in the proceeding whidi resulted in the order for furnishing 
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OC. 263, 13 Cr.LJ. 760. Where a surely tendered by the accused is reported by 
the police to be an unreliable person, it is not lor Uic surety to prove that he is of 
good character, but for the Magistrate, if he doubts it, to decide the matter upon 
evidence — Munsht Snigh, 18 A.L J. 324, 21 Cr.LJ, 365. 

Even a Magistrate cannot rely on his personal knowledge in rejecting a surety 
and dispense with an inquiry — Pttu. 7 SLR, 91, 15 CrL.J. 378. ^\'hen a Magistrate 
receives private information that the sureties arc bad characters, he ought not to reject 
them on that information alone. He should bring the information to the notice of the 
sureties and give them an opportunity of controverting il—Ela Duksh. 14 C.\V.N. 709, 
11 CiL.J. 213, 6 I.C 124. 

Before the amendment of this section, it was held that if a person had been once 
accepted as surety, he could not be rejecltd subsetjuently as an unfit person — Rom 
Lai. 1 C.WN. 39ti Ptrya Lol, 19(B P.R. 16. 2 Cr.L.J. 278 But these decisions 
are now rendered obsolete by reason of the addition of the words "may reject any 
surety previously accepted " "We have adopted the suggestion that the provisions 
of the new’ section 122 should be clabroatcd so as to enable a Magistrate to reject a 
surety previously accepted by him, or his predecessor ." — Report of the Joint Committee 
(1922) The proviso to sub-scction (3) prescribes a procedure to be followed in 
such a case 

If the Magistrate is not satisfied sviih the sureties tendered, he should reject them 
within a reasonable time so as to gue the accused an opportunity of offering fresh 
sureties— Mflunj T««. 4 BurUL 172. 27 Cr.LJ. 318 (319). 

302. Test as to fitness: — According to the Allahabad High Court the 
primary test is whether the surety can exercise proper control over the person who 
has been bound ovet— Sheikh Ztktt. 8 AL.J. 785 Mere pecuniary fitness is not the 
only test of his fitness. The object of requlnng security for good behaviour Is not to 
obtain money for the Crown by the forfeiture of recognisances but to ensure that the 
accused should be of good beha%'iour. It is. therefore, reasonable to expect that the 
sureties should not be men residing at such a distance as would make it unlikely that 
they could exercise any control over the acaiscd— RaA/w Baksh, 20 All. 206, 1898 
AW.N. 21s Manna. 15 AL.J. m. 18 Cr.LJ. 1039; Nabbu Khan. 24 All. 471. And 
this seems to be the intention of the legislature by reason of the addition of the words 
"for Ike purposes of the bond.” 

According to the Bombay High Court, it is sufficient if the sureties are solvent 
and respectable It is wrong to attach a condition to a surety for good behaviour, 
that he should be able to control the accused— /I'l'o Natha. 16 Bom.LR. 138, 15 
CrLJ. 268. Therefore, where the sureties offered were solvent and respectable, 
the mere fact that they lived at some distance from the persons bound over and 
were not in a position to exercise control over those persons was not a good ground 
for their non-acceptance — fesha Batha, 44 Bom. 385, 21 CrL.J. 377, 22 BomLR. 
190. 

In Calcutta, however, there is a conflict of decisions as to whether the pecuniary 
or moral fitness is the primary test In Abinash. 4 CW.N. 797, Ram Pershad, 6 
C.W.N. 593 and Adam Sheikh, 35 Cal, 400 it has been said that the primary test 
is whether the surety is a person of suffident substance to warrant his being accepted, 
and the fact that he cannot supervise or control the person bound down or that he 
is not a resident of the same village (SwresA, 3 C.L.J. 575) is not material. So also, 
in Kalu Mtrza, 37 Cal 91 and Ryan, 43 Cal 1024, 20 CW.N. 1133, 24 C.LJ. 51, 
18 CrL.J. 408, 38 I C. 968; JoyJal Singh, AIR. 1928 Pat. 374, a failure by the sureties 
to show that they could exercise proper control over the accused was held .to be not a 
proper ground for their rejection. In Jafar Alt, 37 Cal. 446, it has been held that the 
pecuniary test is the primary test, but there may be other objections to be considered, 
and any such objection must be deaK with in each case as it arises. But in Asiraddt, 
41 Cal 764, and Abdul Kattm, 44 Cal 737, 21 CW.N. 925, 18 CrLJ. 453, 39 I.C 293 
the fact that the sureties w'ould not be able to exercise proper control over the accused 
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(who 'vas a notorious dacoit) was held to be a proper ground of unfitness of the 
sureties. The unfitness referred to in this section, though it may not exclude the idea 
of pecuniarj’ unfitness, is more concerned with the idea of moral unfitness — /ahl, 13 
C\V.N. 80, 8 Cr.LJ 388, 4 I C 560 

^Miere the sureties were called on to state in writing what influence they had over 
the accused persons, and on their failing to do so their security was rejected, the order 
was not proper — Kalu Mhza, 37 Cal 91 (101). 

In Burma it is laid down that the sureties must be persons who are m a position 
to influence the accused and likely to be able to restrain him — Nga Hetn, 8 Bur.L.T. 
53, 29 IC 825. 

In Smd, it has been held that it is not in itself a disqualification that a person 
cannot exerose active physical control over the accused; a man may be satisfactory 
surety if he is m a position to watch the movements of the accused and to ascertain 
from tune to time how he is behaving — Md. Ibrahim, 8 S.L.R. 173, 16 Cr.LJ. 100. 
But mere solvencj* of the surety is not the only test of his fitness. The Magistrate 
has also to consider the question of the ability of the surety to enforce the good 
conduct of the accused, as rcles'ant to his fitness — Md. Pahor, 1 SL.R 46, 8 Cr.LJ. 
166 In another Smd case, however, il is stated that sureties cannot be rejected on the 
ground that they will not be able to influence the accused. The most that a Magistrate 
can reasonably demand is that they should be respectable men, neighbours of the 
accused, and solvent up to the amount of the security required—AAmed, 1 SLR. 14, 
9 Cr.LJ 256 

In Oudh, It has been held that a surety should not be rejected on the mere 
ground that he lives at a distance from the accused; but inability to control is a good 
ground-Mrf Bakth. 26 OC. 28.f. 25 Cr.LJ. 796, 81 I C. 316, AIR, 1924 Oudh 80. 
If the sureties undertake to keep the accused within the area of their observation or to 
adopt other suitable measures for securing the supervision and control needed to keep 
him in good behaviour, there can be no inherent objection to their being accepted as 
sufficient, though they reside at a place 18 miles distant from that of the accused— 
RameshwaT. 10 O.LJ 299, 24 Cr L.J 795, 74 I C 539, A I R. 1923 Oudh 165. 

In Patna, it has beeh held that the fact that the sureties reside at a distance 
at which they cannot reasonably be expected to exercise control over the accused, 
becomes of less importance when the sureties are themselves relations and presumably 
persons of some standing— /wgc/ Singh. 30 Cr.L.J 45, 112 IC. 909, A.IR. 1928 Pat. 
374, Ind Rul 1929 Pat. 43, 10 P.L.T. 213 See also Joylal Smgh, supra 

What are not disqualifications: — ^The fact that the sureties offered are the 
relations of the accused, far from being a disqualification, is a circumstance which 
would be an additional qualification, if the sureties are in other respects suitable. 
A relation is more likely than any other person to keep an eye on the accused — Shift 
Singh, 25 All. 131; Abdul Khan. 10 CW.N. 1027; Mahala, 1914 P.R. 6j Miro, 1 SLR. 
3; Md iVasi, 22 CrL.J. 22 (All ). 

A Magistrate should not refuse to accept a surety on the ground that he has 
already stood surety for another man — Cfti»r, 24 Cr.L J. 517, 73 I.C 53, A.I R, 1924 
Oudh 132. So also, a Magistrate cannot reject a surety simply because he is a 
'tVanthanu member. 

PoUtus not a disqualification: — As Jong as the security is ample, the Court ii 
bound to accept the same without inquiring into the politics of the person stanfilr.g 
surety — Maung Tun, 4 Bur.L.T. 172, C7 Cr.LJ. 318. 

Previous conviction not a disqualification: — The proposed surety is not to fjf 
considered as unfit merely by reason of the fact that he was on one occasion corr/ktrA 
of offences — Raghunath, 26 All. 189; Budhu Ahn, 22 Cr.LJ. 488, 62 I.C. 179, 2.5 C V/?/ 
140; or that he was once challanned in a theft case — Munski Singh, 18 Af J ‘‘‘ta 
21 Cr.LJ 365. " ' ' 

TKiVnejs not disqualified : — ^The fact that the proposed surety has given evidence 
in favour of the accused in the proceeding which resulted in the order for furnishing 
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security, does not disqualify him from standing as a surety for the accused— Bairogf, 
15 Cr.L.J. 727 (All.)! Md. U'aji, 22 CrUJ. 22 (All.). So also the fact that the 
persons offered as sureties helped the accused in his defence, is no ground for rejecting 
them — Gobajdhitn, 16 ALJ. 263, 16 Cr.LJ. 411. 

See also Note 280 under the heading “Number, character and class of sureties”. 

303. Inquiry into the fitness of sureties: — ^The Magistrate should hold 
an inquiry into the fitness of a surety before accepting or rejecting him — Akbar Ali. 
42 Cal 706; Rayan, 43 Cal. 1024; Bhati'ani. 12 AL.J. lOai; Ptju, 7 S.LR. 94; Manna. 
15 A.L J. 848. See also Note 308. 

By virtue of the amendment of 1923, the Magistrate can delegate the inquiry 
to a subordinate Magistrate But under the old law, it was consistently held in a 
number of decisions that the Magistrate ought himself to make the inquirj" into the 
sufficiency or otherwise of the sureties and that he could not delegate the task to a 
subordinate officer — BaUeant, 27 All. 293; Tala. 25 All. 272; Nairn Khan, 1906 P.R. 
18; Mahala, 1914 P.R 6; Prithi Pal. 1898 A.W.N. 151. These cases are no longer 
authoritative But the Magistrate cannot delegate this task to a Police officer nor 
act upon the report of that officer; sec Note 301 ante and Kanwal. 25 Cr.L.J 91, 
A I R 1924 Lah. 672. 

There is nothing to prevent a Magistrate from accepting persons, with whom he is 
satisfied, as sureties without any sort of enquiry' or esaminalion of witnesses on oath. 
In fact, this procedure is followed almost every day— Rembr., Etc. v. Azizar, 
41 C.W.N. 415 (416), A.l.R. 1937 Cal. 233, 38 Cr.LJ. 635, 168 I.C. 716, 9 RC 873. 

It is the Magistrate alone who is to test the fitness of sureties; there is no 
provision regulating the testing of sureties by the Scsjfonj Judge. Section 406A whiA 
gives a right of appeal against the order of rejection of sureties, speaks of orders 
made by Magistrates only, and there is no mention of any such order made by a 
Sessions Court. It seems that such an order by a Sessions Judge Is not contemplated— 
Narendra. 9 Pat. 741, 31 CrLJ. 802 (803). 

Evidence.— The Magistrate can refuse or accept any surety only on tangible 
evidence recorded and considered by him— A/unsAt, 18 ALJ. 324. He should examine 
the sureties as to their fitness and take such evidence as the accused may give and 
base Ws decision on the evidence so recorded— Pir«. 7 SL.R. 94; Makro, 2 SL.R. 11. 
The inquiry is to be conducted judicially, and the Magistrate has power to call for 
and record evidence upon oath or affirmation — Chulam Mwtaja, 26 All, 371; Allahdino, 

5 SL.R. 87 This is now expressly provided in the proviso to sub-section (1). 
Hearsay evidence of general repute is not admissible against sureties — Sheopal, 68 
IC 959;23 Cr.LJ. 639 

304. Recording reasons: — The Magistrate in rejecting a surety must record 
his reasons for doing so in his own writing From this it seems to follow that the 
reasons must be carefully considered and tested, wh'ch is best done by their being 
brought to the notice of the persons who are refused as sureties and by their having 
an opportunity for controverting them— £fa Buksk, 14 C.W.N. 709, 11 Cr.L.J. 243, 

6 I.C. 124; Kahi Mina, 37 Cal 91; Jesha Bhatha, 22 Bom.LR. 190, 44 Bom. 385. 
The intention of the Legislature in insisting that a Magistrate should record his 
reasons is that he should exercise his independent Judgment, and should not be 
guided by the opinions expressed m Ptdice reports without considering the facts upon 
which such opinions are based — Abdul Khan. 10 CWN. 1027, 4 Cr.Lj. 169. IVhen 
a Magistrate failed to record the reasons and in his explanation to the High Court 
stated that he did not remember the exact circumstances, the order rejecting the 
sureties was set aside — Har Alt. 13 CWJl. sxvii. 

Appeal:^ — See section 406A. 

305. Interference by High Court: — ^The question whether a particular 

person is or is not a fit person to stand as surety is one for the decision of the Magistrate 
and is left to his discretion which is not fettered m any way Jahl, 13 C.WN. 80 
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(81)5 and the High Court will not lightly Interfere — Bhaivam. 12 AL J 1004s BatTagt. 
15 Cr.LJ. 727 (All.). But if the discretion has not been judiaally exercised, as 
for instance, where no reasons are gi\-en why a surety was rejected (Hot Ali, 13 
C.W.N. xxvii), the High Court will interfere. See also Salindra, 48 C.L.J. 143. 


123. (1) If any person ordered to give security under sec- 

tion 106 or section 118 does not give such 
security on or before the date on which the 
period for which such security is to be given 
commences, he shall, except in the case next hereinafter men- 
tioned, be committed to prison, or if he is already in prison, be 
detained in prison until such period expires or until within such 
period he gives the security to the Court or Magistrate who made 
the order requiring it. 

(2) When such person has been ordered by a Magistrate to 
Proc«d,ngs ,,htn to be £''’<= Ecciirity for a period exceeding one 
laid before High Court or year, such Magistrate shall, if such person 
Court of Session. Security as aforesaid, 

issue a warrant directing him to be detained in prison pending 
the orders of the Sessions Judge or, if such Magistrate is a 
Presidency Magistrate, pending the orders of the High Court; 
and the proceedings shall be laid, as soon as conveniently may be, 
before such Court. 


(3) Such Court, after examining such proceedings and re- 
quiring from the Magistrate any further information or evidence 
which it thinks necessary may pass such order in the case as it 
thinks fit: 


Provided that the period (if any) for which any person is 
imprisoned for failure to give security shall not exceed three 
years. 

(3A) If security has been required in the course of the 
same proceedings from tivo or more persons in respect of any 
one of whom the proceedings arc referred to the Sessions Judge 
or the High Court under suh-scction (2). such reference shall 
also include the case of any other of such persons who has been 
ordered to give security, and the provisions of sub-sections (2) 
and (3) shall, in that event, apply to the case of such other person 
also, except that the period {if any) for zvhicli he may be impri- 
soned shall not exceed the period for zvhxch he zvas ordered to 
give security. 

(3B) A Sessions Judge may tn his discretion transfer any 
proceedings laid before him under subsection (2) or sub-section 
(3A) to an Additional Sessions Judge or Assistant Sessions 
Judge, and upon such transfer, such Additional Sessions Judge 
or Assistant Sessions Judge may exercise the pozvers of a Sessions 
Judge under this section in respect of such proceedings. 
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(4) If the security is tendered to the officer in charge of the 
jail, he shall forthwith refer the matter to the Court or Magis- 
trate who made the order, and shall await the orders of such 
Court or Magistrate. 

(5) Imprisonment for failure to give security for keeping 
Kind of imprisonment, the peace shall be simple. 

(6) Imprisonment for failure to give security for good 
behaviour shall, where the proceedings have been token under 
section 108, be simple, and where the proceedings have been 
takoi tinder section 109 or section 110 be rigorous or simple as 
the Court or Magistrate in each case directs. 

Change: Sub-sections (3A) and (3B) and the italicised words in sub-section 

(6) have been added by sec. 21 of the Cr. P. C, Amendment Act (XV-III of 1923). 
Sub-section (6) has been further amended by the Cr. P. Code Second Amendment 
Act X of 1926 The reasons are stated below*. 

306. Imprisonment in default of security: — ^There must be actual failure 
to give security in order to enable the Magistrate to pass an order under this section. 
So, an order that the accused shall give security, and in default shall suffer imprison- 
ment, cannot be sustained This section contemplates that the accused must be 
separately brought up for sentence if security is not furnished, so that the Court 
should in Its judgment ftx a date for the furnishing of security without any order for 
alternative imprisonment, and then if by that date the accused has not furnished the 
security, he is to appear and receive sentence— Jtowlhen, 51 Mad. 178, A.I.R. 
1927 Mad. 976. 53 M L.J, 762. 28 Cr.LJ. 103t. Any order which specifies a period 
of imprisonment in default is to that extent illegal. The penalty for a failure to 
furnish security is given in sec. 123 (1), Cr. P. Code. The person ordered against 
must be committed to prison until the period for which he was required to give security 
expires, or until within such period he furnishes the necessary security. It is evident 
from this, that no person committed to prison in this way can be detained there if 
he furnishes the security required of him after his commitment. Consequently, an 
order stating that he should suffer a period of imprisonment in default is illegal— 
Ratizi, A.I R. 1936 Nag 265, 1936 CrC. 1138. Imprisonment should follow the failure 
to furnish adequate security, and should not pteetde a finding that the security is 
inadequate It is illegal for the Magistrate to send a person to jail pending the 
receipt of the report from the Revenue and police officers as regards the adequacy of 
the security — Kaim Khan, 1906 P.R. 18. 

A person was ordered to ocecute a bond for good behaviour for one year and 
find sureties on 17-12-07, but when he failed to do so, he was. instead of being 
committed to prison at once, given lime to find sureties and finally on 24-2-09 he 
was sentenced to imprisonment for his failure to find sureties; held that as the one 
year had already elapsed from the dale of the first order, the order for imprisonment 
under sec 123 wfas illegal — Mtiihu Gounden. 6 M L T. 308, 10 Cr L.J. 481 

Person already under imprtsonment : — If the person against whom an order under 
this section is passed, is already under imprisonment as a substantive punishment 
for some offence, the order under this section should not be passed, until after the 
expiry of the term of imprisonment — Appa, Rantanlal 765; Rangya, 4 BomLR. 934. 
A sentence under this section cannot run concurrently with any other sentence of 
imprisonment which the person is undergomg— CAinnaiit’amy. 16 CrLJ. 272 (Mad.). 
See section 120 

Subsequent imprisonment —If the accused while undergoing an imprisonment under 
section, is convicted of an ‘offence and sentenced to a term of imprisonment, 
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the sentence for the substantive offence must commence a£ once, and should not be 
postponed to tal«e cITect alter the, expiration ol the imprisonment awarded under this 
section — Tulshya, Ratznlal 970; Muthu Komaran, 27 Mad. 525; Joihi, 31 Mad. 
515; ViifcwM, 37 Born 178, 13 Cr.LJ. 849; Ditcan Chand, 1895 P.R. 14; Kanji, 5 
BomLR. 26; Durga, 6 BomLR 1098. See Note 1083 under sec. 397. 

Period 0 ] imprisonment' — The person failing to give security shall be committed 
to prison 'until such period expires* ie. the period of imprisonment in default of 
secunty should be the same as the penod for which security was demanded under 
sec. 118 It should be neither for a longer nor for a shorter term. Thus, an order 
requiring secunty for good behaviojr for a period of sir months, and in default, 
awarding rigorods impnsonment for three months is wrong and bad in form — Ganoo, 
Ratanlal 584; Karimuddtn, 23 All 422; Bmp. v. Khusi Muhammad, 31 Cr.LJ. 583, 
123 IC 835, A.IR 1930 Lah 49, 1930 CrC. 1. If the Magistrate thinks that 
the terra of impnsonment should be shorter, the proper course is to report the 
matter to the District Magistrate for taking action under section 124 (2) — Moti, 
Ratanlal 668 So also, an order awarding imprisonment m default of secunty for a 
penod longer than that Jor which the accused was called upon to give security is 
illegal— Syed Ahmed. 2 Weir 57 

The penod of imprisonment must be definite; an order directing the accused 
to be imprisoned until he gives secunty is bad— A/m/amdi v Tartpulla, 8 Cal 644 

It is illegal to fix an absolute period of impnsonment (eg. for one year), since 
the accused is entitled to be released the moment he furnishes the security; the 
sentence ought to run “for one year or until such date within that year as the 
required secunty be furnished"— /Aroyo Rotalhan, 51 Mad 178, 53 MLJ 762, 28 
CrLJ 1034. See also Notes under sub*sec (2), sec. 120, Cr. P Code. 

The order fixing the term of imprisonment which the accused Is to undergo 
m default of furnishing the security is to be fixed by the Sessions Judge and not 
by the tnal Magistrate— A/angaf Stngh. 28 Cr.LJ 657, 103 1C 193, A.IR. 1928 
Lah. 189 following Nanku. 8 1C 385, 29 PR 1910 Cr, 19$ PLR 1910, 11 Cr.LJ. 
633; Emp. v. Jafar, 1899 AWN 151 and Emp. v Jawahir, 1903 A.W.N. 28. See 
also Abdul Karm. AIR 1935 Pesh 80, 3$ CrLJ 1127, 156 I.C 659, 1935 Cr.C 
606 

307. Sub'Section (2): — ^This sub-section has reference only to the case where 
default is made in finding secunty If the secunty is given, the section does not 
apply and no reference to the Court of Session is necessary even though the term 
of secunty exceeds one year— Rai Ishri Pershad v Q-E, 23 Cal. 621 (627); Ram 
Kishen, 15 ALJ. 822, 40 All 39, 19 CrL.J 2, 42 I.C 914 When a reference under 
this section is pending in the Court of the Sessions Judge, the petitioners can offer 
secunty to the Magistrate when they are able to procure it 'That implies that the 
reference to the Sessions Judge, if not disposed of, would automatically come to an 
end when secunty is taken At the same tune it follows that the right of appeal 
given under sec 406 Cr. P. Code to the person from whom secunty is demanded revives 
once he has given secunty — Emp. v Muhammad Akbar, 29 Cr L J 236, 107 I C. 286, 
A I R. 1928 Lah 64 

When a Magistrate passes an order for furnishing secunty for a period exceeding 
one year, and default is made, impnsonment for default cannot be awarded by the 
Magistrate All that he is empowered to do is to detain the accused pending the 
order of the Sessions Judge — Myat Aung, 4 LBR 135, 7 CrLJ 412; Mahala, 1914 
PR. 6; Sundar, 21 Cr.LJ 623 (Lah). Even a Magistrate cannot pass an order 

of impnsonment, and then send his order for amfirmation to the Sessions Judge 

Jafar, 1899 A W N. 151, because the proceedings are sent to the Sessions Judge under 
this section not for the purpose of confirming the order of the Magistrate but for passing 
his own order — Myat Aung, supra 

A person ordered by a hfagistrate to be detained m prison under this clause 
(say, on 25th Febniary) must be considered as a person undergoing n sentence of 
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imprisonment and not merely as an undertrial prisoner detained in custody. Therefore, 
if a Sessions Judge orders him to be imprisoned under sub-sertion (3) (say, on 
22nd March) the period of imprisonment should be taken to commence from the 
date of the Magistrate’s order (25th February) and not from the date of the Sessions 
Judge’s order (22nd Mardi) — Bolak, 8 O.W.N. 888, 32 Cr.L.J. 1186, 134 I.C. 406, 7 
Luck. 219, A I.R. 1931 Oudh 387. 

‘Exceeding one year’*— A Magistrate cannot legally amalgamate sections 109 and 
110, and require the e,xecution of two bonds for good behaviour for an aggregate 
period of 18 months, and m default of the same being furnished, commit the accused 
to prison for 18 months’ rigorous imprisonment. At any rate, in such case the 
proceedings should be referred to the Sessions Judge under the provisions of set 123 
(2) — Balya, Ratanlal 946. 

Reference by Afagiitrale to //igA Cowri:— If the Sessions Judge, on a reference 
made under this section, refuses to confirm the order of the District Magistrate passed 
under sec. 118, and discharges the person called upon to furnish security, the Magistrate 
cannot refer the case to the High Court under sec. 438. It would be contrary to 
every principle to allow the Distnet Magistrate to report against an order ol the 
Sessions Court to which he is subordinate. If the Magistrate, as the officer, responsible 
for the peace of his distnct. Is dissatisfied with the order of the Sessions Judge, his 
proper course is to asJc the Public Prosecutor to move the High Court for revision— 
/ahandi. 23 Cal. 249 (250)? /amna Bai. 28 A». 91. See also Khudabux. A.I.R. 1927 
Sind 45, 98 IC 101, 21 SLR. 48, 27 Cr.LJ. 1253 and Larhkaro, A.I.R. J937 Sind 
203, 170 I C 676, 31 SLR. 409. 38 CrLJ. 961. 

308. Sub-section (3)s — Ptoeedme on re/mnee;— On a reference made to 
him under sub-section (2), the Sessions Judge should give notice to the accused— 
Chond, 25 All 37Sj NaH-i Lai. 27 CaJ. 656; ^fangaJ Shgh. 28 Cr.LJ. 657, 1C0 I.C. 
193, AIR 1928 Lah. 189, and allow him to be defended by a pleader— /Ao/Afl, 23 Cal 
493i Nakki Lai, 27 Cil 655 (658); Abinash, 4 CW.N. 797; Amir Bata, 35 Bom. 271, 

13 BomL.R. 203. 12 CrL.J. 257. 10 IC. 802; Sitaram. 34 Cr.LJ. 813. 144 I.C. 447,* 

14 P.LT. 299, A.I.R. 1933 Pat 276. CrC 758, 12 Pat 770 Although the Code 
has made no provision for giving.notice to ihe accused before disposing a reference under 
this section, still it is the duty of the Sessions Judge to give such notice; where it was 
not given, the High Court condemned the procedure as amounting to a denial of 
justice — Girand, supra. 

'This sub-section clearly contemplates a decision by the Sessions Judge on the 
ments of the order demanding security. It does not authorise him to consider suffi- 
ciency of the security offered — Gagan, 12 CWJ4. 463, 7 Cr.LJ. 323. 

This section gives power to the Sessions Judge to deal \vith the case on the 
merits and to pass such orders as the circumstances of the case may require — Atntr 
Bala, 35 Bom. 271, 10 I.C 802. 13 BomLR 203, 12 CrLJ. 257. It is his duty 
to consider the evidence and to jrass an order after doing so and not as a mere’ 
matter of coarse— Naku, 1910 P.R 29. 11 Cr.L.J. 637. Where there are several 
prisoners, the Judge in writing his order should show that he has considered the case 
of each individual prisoner. Each prisoner has a right to have his case considered 
on its own merits, and the order must show that this has not been lost sight of — 
Kclu Mirra, 37 Cal. 91. The Judge must pass his own order (ie, a defimte order 
binding over the accused) and not merely confirm the order passed by the Magistrate — 
Jafar, 1899 AW.N. 151; Bahadur. 1 OW.N 773, 26 Cr.LJ 656 Where the order 
is in reference to section 110, the Sesrions Judge, before he confirms the order of 
the Magistrate, is bound to find a ^ledal ground on which the order is passed; and 
It is not sufficient if he merely finds in general terms that it is for the interests of the 
community at large that the accused should be bound over to be of good behaviour — 
Nakht Lai, 27 Cal. 656 ( 658). 

Retrial — ^This section does not authorise a Sessions Judge to order the rehearing 
of a case. He can call for further information if he desires it, or he can consider 
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the c\idcnce on the record and pass sadi order as he thinks fit — Narayan, 25 Cr.LJ. 
1112, AI.R. 1925 Cal. 191. See also Jhojah. 21 Cal 155 where it was decided that 
the Judge must ta^e him'clf such evidence as he might require Perhaps m certain 
fit cases it might be permissible to a Judge to whom a case has been submitted under 
clause (2), sec. 123, to refer the case to the High Court under sec 438 with a recom- 
mendation that the proceedings be quashed and a re-trial ordered But he cannot 
h'mself order a re-tnal — E»:p. v. iVim, 33 CrLJ 898, 139 IC. 783, A.I.R 1932 Sind 
8S, 1932 CrC 528, 26 SLR 200, Ind. Rul. 1932 Smd 144 

.4ccfpf<jncc oj sseurity : — An order under this sub-section is an original order and 
not an order confirming the order of the Magistrate. Therefore, the Magistrate has 
no jurisdiction to decide on the fitness of sureties on a bond ordered by the Sessions 
Court. When the order is of the latter Court, the adequacy of the security should 
be decided bj,* that Court— ,41/oftdmo. 5 SL.R 87, 12 Cr.LJ. 410, 11 I C. 594 See 
also Lashkaw. A.I R. 1937 5106*203, 170 I.C 676, 31 SLR. 409, 38 CrLJ. 951. The 
Calcutta High Court seems to have taken a different view It is laid down that the 
clear implication of the provnsions of sections 122, 123 and 406A, Cr P. Code taken 

together, is that the Magistrate is \esicd with the authority either to accept or reject 

sureties demandable under sec 110, Cr P Code and it is not open to the Sessions 
Judge, cxcrasing jurisdiction under this section, to accept or reject the sureties offered 
The course open to the Sessions Judge under the law as it stands, is to send the 
proceedings back to the Magistrate, with his decision on the merits of the case, for 
taking action under sec 122, Cr P Code — P<ir6j/i. 35 CrLJ 952 (956), 149 I C. 
403. 6 R C 593. A.I R 1934 Cal 482, 1934 Cr C 690. 61 Cal 588! Supdt. & Remembr , 
Etc V Azuar, 41 CWN 415. AIR 1937 Cal. 233. 168 IC 716, 38 CrLJ 635, 9 
RC 873 This is also the view of the Patna High Ccuit—Emp v Narendra, 31 

CrLJ 802, 125 I C 156. 1930 CrC 425, 9 Pat 741. A 1 R 1930 Pat 217. But the 

High Court refused to set aside an order of the Sessions Judge accepting some persons 
as sureties in exercise of his powers under sec 123 Cr P Code as nothing disastrous 
was likely to happen for such acceptance of sureties, even without holding an enquiry— 
Supdt <t Remembr, etc v Azttat. supra 

It 18 , however, intended that the Magistrate should still take security even though 
the matter has been referred to the Sessions Judge under sub-section (2) of this 
scaion if such secunly is offered before the Sessions Judge has dealt with the case— 
Muhammad Ahbar. 29 Cf L J 236 ( 237). 107 I C 286, A.I R 1928 Lah 64, 9 A.I.Cr.R. 
490 

BaiJ —The Sessions Judge can admit the accused to bail The provisions of 
section 498 regarding admission to bail arc particularly wide, and the Court of Session 
may in any case direct any person to be admitted to bail There are no words in 
section 123 (2) controlling the very wide provisions of section 498 The Sessions 
Judge has under sec 123 (2) power to revise the order of the Magistrate passed under 
sec 118, and he may grant bail, just as in the analogous case of an appeal the 
Appellate Court can release the accused on bail — Ahmed AU. 50 Cal 969, 37 CL.J 
592, AI.R. 1923 Cal 723. 24 CrLJ Mangal Smgli, 28 CrLJ. 657. 103 I.C. 193 
AIR 1928 Lali 189 See also Note 240. 

Imprisonment — Although a Sesaons Judge is competent to direct under sub-section 
(3) that the person be imprisoned for eny term not exceeding three years, jet it is 
advisable that the term should always be the same as the period for which secunly 
was ordered to be given — Kartmuddin. 23 All 422; Myat Aung, 4 LBR 135 7 CrLJ 
412 

The imprisonment ordered by the Sessions Judge should begin from the date of 
the Magistrate’s order WTiere the Sessions Judge directed that the penod of imprison- 
ment ordered by him should commence from the date of his order and not from the 
date of the Magistrate’s order, held that the order in fact amounted to an enhance- 
ment of sentence and that it was undersirable that the Court should do so without 
special reasons, though it had the power— AffaWeff. 17 SLR. 160. 26 Cr.LJ. 179 
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83 I.C. 883, A I R. 1924 Sind 120; Tula Khan. 30 All. 334, 1908 A.WU. 133, 5 AXJ. 
318 (F.B )j Balak. 32 Cr.L.J. 1186, 134 IC. 406. 8 OW.N. 888, 7 Luck. 219, A.I R. 
1931 Oudh 381, 1931 Cr.C. 819; Kadu, 37 Cr.LJ. 1003, 161 I.C. 576, A.I.R. 1936 Smd 
125, 29 S L.R. 353, 1936 Ct C 802, 9 49. 

Sub-section (3A): — ^"We think that where security has been demanded from 
two or more persons, some or one of whom may be ordered to give security for more 
than a year, all the parties from whom security is demanded should be dealt with 
by the Sessions Judge” — Report of the Select Commtllee of 1916. 

“The object of the new sub-section (3A) is to avoid differences of opinion in a 
single case between the Magistrate and the Scs^ons Judge . ...in as much as in 
a single case one accused person may appeal to the Distnct Magistrate, while the 
case of another accused person will be referred to the Sessions Judge The Bombay 
Government have suggested that where the case of one accused has to be referred 
to the Sessions Judge under section 123, the case of all should be referred, whether 
they have given security or not. We have adopted this suggestion" — Report of the 
Joint Committee (1922). 

It should be noted in this connection that the provisions of section 406 (which 
provides for appeals against orders requiring secunty) have been made inapplicable 
to a case where proceedings have been laid before a Sessions Judge under this sub-section. 
See section 406, 2nd proviso, newly enacted in 1923. 

309. Sub-section (3B) j — ^"This sub-sccUon definitely provides for the esercise 
of powers under sec. 123 by an Additional Sessions Judge m proceedings transferred 
to him"— Sfatenirnt of Objects and Reasons (1914). 

This sub-section overrules Dayaram, Ratanial 830 and confirms Benode Bekari, 
50 Cal 229, 39 CLJ. 75, 25 CrLJ. 573, 27 CW.N. 996. 

310. Sub-section (6): — Kind of imprisonment i—Beiort 1923, imprisonment 
under all good behaviour cases could be ^mple or rigorous according to the discretion 
of the Magistrate. By virtue of the Amendment Act of 1923 imprisonment under 
sections 108 and 109 was made simple, and imprisonment under sec. 110 could be simple 
or rigorous 

But the Cr. P. Code Second Amendment Act X of 1926, has given a discretion 
to Magistrates to award either simple or rigorous imprisonment in the case of proceedings 
under sec. 109, on the ground that "most of the persons against whom proceedings 
are taken under sec. 109 are men for whom simple imprisonment is quite unsuitable” — 
Statement of Objects and Reasons (Gazette of India. 1925, Part V, p. 214). 

Although the imprisonment in default of furnishing secunty under sec. 110 may 
be simple or rigorous, still as that section is essentially a preventive rather than a 
punitive provision, the imprisonment awarded in ordinary cases should be simple. 
Imprisonment of a rigorous character should not be awarded automatically as a general 
practice, but the Magistrate has to esercise his discretion and to decide whether on 
the facts of each case the imprisonment should be simple or rigorous — Gandharp Stngh, 
42 All 563. In passing a sentence of rigorous imprisonment, the Magistrate should 
give reason why the imprisonment should be of the severer kind. In the case of a 
man who has never been convicted of any offence, an order of rigorous imprisonment 
is unreasonable — In re Umbica, 1 CLR. 268 

Section 109 Cr. P. Code is a prevenUve and not a punitive section, and so, in 
the absence of special reasons, the type of imprisonment should be simple— Rangi, 

A I R. 1936 Nag 265, 1936 Cr.C. 1138 

Where a person who has been asked to funu^ security for good behaviour fails 

to do so, the Magistrate has no power to order solitary confinement Kundan 36 All. 

495. 12 A L J. 823. 15 Cr L J 616 See also 1933 A L J 777. 

It is illegal for a Magistrate to pass a sentence of rigorous imprisonment in a case 
under sec. 107 — Uttam Chand, 26 CrLJ. 430, 85 I.C. 46 (All.), 
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The committal of a person to prison under sec. 123, Cr P. Code amounts to a 
sentence of hnpri^nment within the raeaninc of sec 8 of the Madras Borstal Schools 
Act (V of 1926) — In re Mala Chengadtr, 35 CrLJ. 1153, 150 I C. 796, 1934 M.W.N. 
486. 1934 CrC 802. A.I.R. 1934 Mad 457, 40 M L.W. 63 

310A. Judgment: In a case of reference under this section it is by no 

means necessary to ^vrite a judgment as if it were an appeal — Allahabad, 26 Cr.L.J. 
179, 83 I C. 8S3, 17 S L R. 160. A.l.R 1924 Sind 120 The ^ssions Judge is, however, 
bound to examine Uie evidence himself and come to an independent finding as to the 
propriety of the order demanding secunty and the penod for and the amount in which 
it is to be demanded — .l/anjaf Stnzh, 28 Cf-L-J. 657, 103 I.C. 193, A I.R. 1928 Lah. 
189. 

124. (1) Whenever the District Magistrate or a Chief 
Po«r to per. Presidency Magistrate is of opinion that 
sons imprisoned for faib any person imprisoned for failing to give 
ing to give security secnrity under this Chapter, * * + may 

be released without hazanl to the community or to any other 
person, he may order such person to he discharged. 

(2) Whenever any person has been imprisoned for failing 
to give security un<ler this Chapter, the Chief Presidency or 
District Magistrate may (unless the order has been made by 
some Court superior to his own) make an order reducing the 
amount of the security or the number of sureties or the time for 
which security has been required. 

(3) An order under subsection (1) may direct the dis- 
charge of such person cither xtnthout conditions or upon any 
conditions tvhich such person accepts: 

Provided that any condition imposed shall cease to be opera- 
tive when the period for ivhich such person was ordered to give 
security has expired. 

(4) The Provincial Govcriinient may prescribe the condi- 
tions upon which a conditional discharge may be made. 

(5) If any condition upon which any person has been 
discharged is, in the opinion of the District Magistrate or Chief 
Presidency Magistrate by whom the order of discharge was made 
or of his successor, not fulfilled, he may cancel the same. 

(6) JVhen a conditional order of discharge has been can- 
celled under sub-section (5), such person may be arrested by any 
police-officer without warrant and shall thereupon be produced 
before the District Magistrate or Chief Presidency Magistrate. 

Unless such person then gives security vi accordance zvith 
the terms of the original order for the uncxpxrcd portion of the 
term for which he zvas in the first instance committed or ordered 
to be detained {such portion being deemed to be a period equal 
to the period between the date of the breach of the conditions 
of discharge and the date on zvhich, except for such conditional 
discharge, he zvonld have been entitled to release), the District 
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83 I.C. 883, A.I.R. 1924 Sind 120; Tula Khan. 30 All. 334, 1908 A.W.N. 133, 5 ALJ. 
318 (F.B); Balak. 32 Cr.L.J. 1186, 134 I.C. 408. 8 OWJ^. 888, 7 Luck. 219, AIR. 
1931 Oudh 381, 1931 Cr.C. 819; Kadu. 37 CrL J. 1003, 164 I.C. 576, A.I R. 1936 Sind 
125, 29 S L.R. 353, 1936 Cr C 8(G, 9 R.'S. 49. 

Sub-section (3A): — "We think that where security has been demanded from 
two or more persons, some or one of whom may be ordered to give security for more 
than a >ear, all the parties from whom secunty is demanded should be dealt with 
by the Sessions Judge" — Report of the Select Committee of 1916. 

‘‘The object of the new sub-section (3A) is to avoid differences of opinion in a 
single case between the Magistrate and the Sessions Judge .. in as much as in 
a single case one accused person may appeal to the Distnet Magistrate, while the 
case of another accused person will be referred to the Sessions Judge. The Bombay 
Government have suggested that where the case of one accused has to be referred 
to the Sessions Judge under section 123, the case of all should be referred, whether 
they have given security or not \Vc have adopted this suggestion” — Report of the 
Joint Committee (1922). 

It should be noted in this connection that the provisions of section 406 (which 
provides for appeals against orders requiring secunty) have been made inapplicable 
to a case where proceedings have been laid before a Sessions Judge under this sub-section. 
See section 406, 2nd proviso, newly enacted in 1923. 

309. Sub-section (3B) ; — ^"This sub-section definitely provides for the exercise 
of powers under sec. 123 by an Additional Sessions Judge in proceedings transferred 
to him” — SffltemeK/ of Objects and Reasons (1914). 

This sub-section overrules Dayatam, Ratanlal 830 and confirms Benode Behari, 
50 Cal. 229, 39 CLJ. 75, 23 CrL.J. 573, 27 C.WJJ. 996. 

310. Sub-section (6); — Ktnd of imprisonment:— Before 1923, imprisonment 
under all good behaviour cases could be simple or rigorous according to the discretion 
of the Magistrate. By virtue of the Amendment^ Act of 1923 imprisonment under 
sections 108 and 109 was made simple, and imprisonment under sec. 110 could be simple 
or rigorous 

But the Cr. P. Code Second Amendment Act X of 1926, has given a discretion 
to Magistrates to award either simple or rigorous imprisonment in the case of proceedings 
under sec 109, on the ground that "most of the persons against whom proceedings 
are taken under sec 109 are men for whom ample imprisonment is quite unsuitable” — 
Statement of Objects and Reasons (Gazette of India, 1925, Part V, p. 214). 

Although the impnsonment in default of furnishing security under sec. 110 may 
be simple or rigorous, still as that section Is essentially a preventive rather than a 
punitive provision, the imprisonment awarded in ordinary cases should be simple 
Imprisonment of a rigorous character should not be awarded automatically as a general 
practice, but the Magistrate has to exercise his discretion and to decide whether on 
the facts of each case the imprisonment should be simple or rigorous — Gandkarp Singh, 
42 All 563. In pasang a sentence of rigorous imprisonment, the Magistrate should 
give reason why the imprisonment should be of the severer kind. In the case of a 
man who has never been convicted of any offence, an order of rigorous imprisonment 
is unreasonable — In re Umbica, 1 CLR. 268 

Section 109 Cr. P. Code is a preventive and not a punitive section, and so, in 

the absence of special reasons, the type of imprisonment should be simple Rangt 

AIR. 1936 Nag 265, 1936 CrC 1138. 

Where a person who has been asked to furnish secunty for good behaviour fails 

to do so, the Magistrate has no power to order solitary confinement Kundan, 36 AH 

495, 12 A L J. 823, 15 Cr.L J. 616 See also 1933 ALJ. 777. 

It is illegal for a Magistrate to pass a sentence of rigorous imprisonment in a case 
under sec. 107— Uttam Chand, 26 CrLJ. 430, 85 I.C. 46 (All.), 



Sec. 124.1 


THE CODE OF CRIMINAL PROCEDURE 


283 


The ct'T.TTihlal ol a tk'Iv-ti to pn«on under see, 123, Cr. P. Code amounts to a 
Sentence ol impn«onmcnl within the mcaninR of see. 8 of Uic Madras Borstal Schools 
Act (V of 1925)— /n re .\faJa Chencader. 35 CrLJ. 1153. 150 IC 796, 1934 M.W.N 
485. 1931 CrC 802. AI.R 1931 MaA 457. 40 MLW. 63. 

310A. Judgment: — In a ra«c of reference under this section it is by no 
means necessary to write a judnnent as if it were an appeal— A/Za/iafeod, 26 CrLJ. 
179. 83 I C 883. 17 SL.R 160. A 1 It 1924 Sind 120 The Sessions Judge is, however, 
bound to examine Uie mdenre hira«elf and come to an independent finding as to the 
propnety of the order demanding security and the period for and the amount m which 
It is to be demanded SmgA. 28 CrLJ 657, 103 I C. 193, AIR. 1928 Lah. 

189 


124. (1) Whenever the District Magistrate or a Chief 

Power to release per- Presidency Magistrate is of opinion that 
sons imprisoned for fail- any person imprisoned for failing to give 
II 2 S to gise security. Security under this Chapter. * * * may 
be released wiiliont itazard to the community or to any other 
person, he may onlcr ‘^uch person to be discharged. 

(2) Whenever any person has l)ccn imprisoned for failing 
to give security under this Chapter, the Chief Presidency or 
District Magistrate may (unless the order has been made by 
some Court superior to his own) make an order reducing the 
amount of the security or the number of sureties or the time for 
which security has i)ccn required. 

(3) An order mirfer siih-5CCfio» (1) may direct the dis- 
charge of such person either without conditions or upon any 
conditions which such person accepts 

Provided that any condition imposed shall cense to be opera- 
tive when the period for which such person was ordered to give 
security has expired. 

(4) The Provincial Government may prescribe the condi- 
tions upon which a conditional discharge may be made. 

(5) If any condition upon which any person has been 
discharged is. in the opinion of the District Magistrate or Chief 
Presidency Magistrate by tvhom the order of discharge was made 
or of his successor, not fulfilled, he may cancel the same. 


(6) IVhcn a conditional order of discharge has been can- 
celled under sub-section (5), such person may be arrested by any 
police-officer without warrant and shall thereupon be produced 
before the District Magistrate or Chief Presidency Magistrate. 

Unless such person then gives security m accordance with 
the terms of the original order for the unexpired portion of the 
term for which he was in the first instance committed or ordered 
to he detained {such portion being deemed to be a Period ^nuni 
to the period betzveen the date of the breach nf 
of discharge and the date on which, except for ci/rh 
<l.scnar„Sc -.OM uovc „ccn 
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Magistrate or Chief Presidency Magistrate may remand such 
person to prison to undergo such micxpircd portion. 

A person remanded to prison under this subsection shall, 
subject to the provisions of section 122, be released at any time 
on giving security in accordance with the terms of the original 
order for the unexpired portion aforesaid to the Court or Magis- 
trate by zvhom such order zvas made, or to its or his successor. 

Change: — Sub-sections (3) to (6) have been added by see. 22 of the Cr. P. C. 
Amendment Act (XVIII of 1923) '"niis amendment is mainly intended to enable 
persons committed to prison under Oiaptcr VIII of the Code to be sent to Industrial 
Homes and Settlements of the Salvation Army, or to other similar Homes or Settle- 
ments, where it may be poss'ble to reform them and make them accustomed to regular 
work of a kind which may be useful to tlicm after the expiry of their period of detention 
It is proposed to give a District Magistrate or a Chief Presidency Magistrate absolute 
power to release with or without conditions a person imprisoned for failure to give 
security, without the intervention of the Court of Session or High Court.” — Slalcmenl 
of Objects and Reasons (1921). 

311. It ia entirely within the discretion of the District Ma^stratc, who as the 
head of the Distnct, is responsible for the peace thereof, to determine when and under 
what circumstances he should act under this section— 1893 AIVJ^, 183 

The order passed by a District Magistrate under this section may be of an 
original or of a revisional character: that is. the Magistrate may release a person 
either on the ground that by reason of something occurring after the order for secunty, 
there is no longer any apprehension of a breach of tlie peace and the person may 
be safely released, or on the ground that on the evidence taken by the Subordinate 
Magistrate there was no apprehension of a breach of the peace, and no order for 
secunty should have been made— A/ore Goa'd..37 Mad. 125 (141), 25 M.LJ, 459, 
14 Cf L.J. 546, 21 I.C. 146 (F.B ). 


125. The Chief Presidency or District Magistrate may at 
T, Its • any time, for sufficient reasons to be re- 

Power of Distnct Magis- i i • i i_ i r 

trate to cancel any bond corded in writing, cancel any bond for 

for keemg the peace or keeping the peace or for good behaviour 

or goo aviour. executed under this Chapter by order of 
any Court in his district not superior to his Court. 


312. Scope: — ^This section empowers the District Magistrate to cancel a bond 
but does not authorise him to order that the person whose bond is so cancelled should 
be imprisoned until a fresh security bond is given — Baldeo S'mgh v. Jugal Kishore, 
33 All. 624; Panchu. 29 Cal 455. 


313. Cancellation of bond: — Ground of cancellation : — The Allahabad High 
Court (as well as the Oudh Court) has held that a bond can be cancelled only on 
the ground that it is no longer necessary — Banarsi v. Parlab Singh, 35 All 103, 11 
ALJ. 16. 14 CrLJ. 63, 18 I.C. 351; Shankar, 41 All 651, 17 ALJ. 147, 20 CrLJ. 
206, 49 IC. 654; and that the District Magistrate, in cancelling a bond, is entitled 
to look only to the circumstances subsequent to the execution of the bond He can 
cancel a bond only on the ground that something has supervened since the date of 
the first Court’s order which satisfies the District Magistrate that in view of the facts 
since come to light there is nojonger any necessity to keep the accused person under 
bond— Maamwt/dm v. Md Ztaul, 44 AIL 614, 20 AL.J. 521, 23 CrLJ. 393, 67 I.C. 
350, AIR. 1922 All. 191; he can cancel a bond for keeping the peace if there is no 
ground for thinking that there is any likelihood of a breach of the peace — Abdar, 1905 
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A\V.N. 143. But the District Magistrate is not entitled to look to the circumstances 
exi'linj at tlic time of the bond; thus, the fitness or unfitness of the sureties is a 
matter which can be decided in reference to the circumstances existing at the time 
of execution of the bond, and the Distnet Magistrate has no power to look to those 
drcvlmstanccs and cannot therefore cancel a bond on the ground of unfitness of sureties — 
8 OC. 245, 2 Cr.L.J. 507. In other vsords, the power conferred by this 
section to cancel a bond is not to be exercised as in appeal against an order of 
security to keep the peace — Sirn Rom. 39 All 466; Nizamuddin v Md Ztaul, 44 All. 
614, 23 CrLJ. 39Si Ram Din. 21 CrXJ, 204 (Oudh); Baluanl. 24 CrLJ. 616 
(©■..dh). This section cannot be used by the Magistrate as if he were sitting in 
appeal and going into the merits of the case If he thinks that the order is not 
maintainable on the cndence on record, his duty is not to pass an order under 
section 125 hut to refer the case to the High Court in its revisional side — Nizamuddin 
V. Md Ziauf. 44 All. 614; Banmsi v. Patlab, 35 All 103; Sftfliilar, 41 All 651, 17 
ALJ. 830 Two other Allahabad ca«es, howex'er, do not support this view. Thus, 
m Baldec Swgh v /ugal Kishote, 33 All 624 (625), it has been held that a District 
Magistrate can cancel a bond of the accused on the ground that the surety who stood 
for hm was an unfit person In another Allahabad case, 40 All 140 (virtually 
dissenting from 35 All 103) it is laid down that there is nothing in the words of 
sec. 125 to present the District Magistrate from cancelling the bond for reasons other 
than that it is no longer necessary to keep the accused under their bonds; that the 
District Magistrate can cancel a bond under sec 125 on the ground that the accused 
should not have been bound over; and that the District Magistrate can deal with a 
ease under section 125 as in ret hmi. and no reference to the High Court is necessary 

The Patna High Court holds that the only order v.hich a Distnct Magistrate 
can pass under this section, is an order cancelling the bond directed to be executed 
by a subordinate Magistrate, on the ground that there is no longer any likelihood 
of a breach of the peace The District Magistrate is not an appellate or ret'irionaf 
authority, and he has no power to vacate the order of the subordinate Magistrate 
as ultra vires or to quash the proceedings— Diirgo v Amar Dayal, 3 PLT 

103, 23 CfL.J 281. 

But the Calcutta High Court is of opinion that the District Magistrate can cancel 
the bond on any suffiqent ground, and he is not restricted to the grounds which may 
have arisen subsequent to the dale of execution of the bond The jurisdiction of the 
District Magistrate under this section is not merely an original jurisdiction but may 
be exercised as in appeal or revision He can cancel the bond on the ground that it 
should never have been required — Nabu Sardar, 34 Cal 1 (FB), 11 CWN 25, 4 
C.L.J 428, 4 CrLJ 399 (ovcmifing 32 C^I 948) This decision has been followed 
by the Punjab, Madras and C P Courts Thus, in AudUta, 1908 PWR 12, 7 CrLJ 
348, It has been held that the District Magistrate has full discretion to consider the 
evidence, and can set aside the order of security on the merits The Madras High 
Court also holds that the order under sec 125 may be either of an original or of a 
revis’onal character, and the District Magistrate may cancel a bond on any 'sufficient 
grounds’ There is no reason to qualify or restrict the ordinary meaning of the words 
used The District Magistrate can review the evidence and cancel a bond on the 
ground that the evidence before the Subordinate Magistrate was not sufficient to justify 
the passing of the order for security — Mare CoKd, 37 Mad 125, 1913 MWN 715, 
25 MLJ 459, 14 MLT 328, 14 CrLJ 546, 21 IC 116 (FB ) The same view has 
been taken in C. P — Dailt. 11 NLR S8, 16 CrLJ 555, 29 I C 827j Baines, 23 
CrLJ 394, 67 1 C 346, AIR 1922 Nag 180, 6NLJ 274 

The words ‘at any time' «how that the Distnct Magistrate may cancel the bond 
at any tune however late, even when there is only one day left for the expiration 
of the period for which the bond has been executed, the delay in obtaining the material 
on which the bond is cancelled does not invalidate the order of cancellation Mare 
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Gowd. 37 Mad. 125 (145, 146) (F.B.). But an order for the cancellation of the bond 
cannot be passed before it has been executed — Barka v. Janmejoy, 32 Cal. 948 

Right of applicant to be heard: — ^\Vhen a Magistrate is moved to exercise his 
powers under this section to cancel a bond, the applicant or his pleader should, as a 
matter of general practice, he heard before the application is rejected— Si/fl Ram, 39 
All. 466, 18 CrLJ. 630. 15 ALJ. 469; Mekr Baksh. 1914 P.L.R. 53, 15 Cr.L.J. 
143. 

EQect of cancellation: — Where S bond is cancelled on the ground that it is no 
longer necessary or that it has been wrongly taken, both the accused and the surety 
will be discharged from all liability — Abdui Rahim, 1905 A.WN. 143. 

314. Transfer of proceedings: — ^IVherc the proceedings under sec. 107 
instituted in one district were transferred by the order of the High Court to another 
district, and a 1st class Magistrate of the latter district ordered security to keep the 
peace, held that it was the District Magistrate of the latter district who had jurisdiction 
to pass an order under this section for the cancellation of the bond — Guru Prasanna v. 
Hart Kumar, 23 CW.N. 958, 20 Cr.L.J. 337. 


■ 126. (1) Any surety for the peaceful conduct or good 

nscharg, Oi suretic. behaviour of another person .nay at any 
time apply to a Presidency Magistrate, 
District Magistrate, Sub-divisional Magistrate or Magistrate of 
the first class to cancel any bond executed under this Chapter 
within the local limits of his jurisdiction. 

(2) On such application being made, the Magistrate shall 
issue his summons or warrant, as he thinks fit, requiring the 
person, for whom such surety is bound, to appear or to be 
brought before him. 


Sub-section (3) of this section has been re-numbered as section 126A with certain 
alterations, by the Criminal Procedure Code Amendment Act (XVIII of 1923). See 
notes under the next section 


315. This section deals with cases m which the surety wishes to withdraw and 
to have the bond cancelled and it lays down the procedure which is to be adopted 
w'hen such security becomes useless owing to the withdrawal of the surety — Mahabir, 
8 OC 245, 2 CrLJ. 507. 

When the effect of an order discharging a surety is to remit the accused to prison 
for a term exceeding one year, the Magistrate is bound to refer the case to the Sessions 
Judge (sec. 123)— AHadino, 5 SLR 87. 12 CrL.J. 410, 11 IC 594. 


126A. When a person for whose appearance a zvarrant or 
. , ^ summons has been issued under proviso to 

perfc.TStt.""”'’ subsection (3) of section 122 or under sec- 
tion 126, subsection (2), appears or is 
brought before him, the Magistrate shall cancel the bond e.ve- 
ettted by such person and shall order such person to give, for the 
unexpired portion of the term of such bond, fresh security of 
the same description as the original security. Every such order 
shall, for the purposes of sections 121, 122, 123 and 124, be 
deemed to be an order made under section 106 or section 118, 
as the case may be. 
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This was originally sub-section (3) of section 126 It has been re-numbered as 
section 126A with the itahciscd words added, by sec. 23 of the Criminal Procedure 
Code Amendment Act {XVHI of 1923). "We think that tlie procedure set out in 
sub-sections (2) -and (3) of section 126 should apply in the case of a surety subse- 
quently rejected (under sec. 122), and wc have added a new clause which makes 
the necessary- amendments in section 126 .” — Report of the Joint Committee (1922). 

This section deals with the order passed by a Magistrate on an application by a 
surely for his discharge and provides inter alia that an order passed under ^at 
section shall for the purposes of secs 121, 122, 123 and 124 be deemed to be an order 
under sec 118 It, however, makes no mention of sec. 120 — Ahmed, 27 Cr.LJ. 865 
(867), 20 SLR. 163, 96 I C. 113, AIR 1926 Sind 273 (FB ) 


CHAPTER IX. 

Unlawful AssembliHs. 

127. ( 1 ) Any Magistrate or officer in charge of a police 
Assenblyiodisperson Station may command any unlawful as- 
command of Magistrate scmbly, or any assembly of five or more 
or police-officer. persons likely to cause a disturbance of the 

public peace, to disperse; and it shall thereupon be the duty of 
the members of such assembly to disperse accordingly. 

(2) This section applies also to the police in the town of 
Calcutta. 

316. “Officer in charge”: — An order directing the dispersal of an assembly 
passed by an officer (eg, Deputy Commissioner of Police) superior in rank to the 
Police Officer is an order by a lawful authority within the meaning of this section — 
Emp. V. Tucker, 7 Bom. 42 

The poi^er to disperse an unlawful assembly by force is not given by the Code 
to any police officer below the rank of an officer in charge of a police station — Muhammad 
Tanus, 50 Cal 318 (323), 25 CrL J 467, AIR 1923 Cal. 517 

317. Unlawful assembly; — An assembly may be for lawful purposes, eg, 
a religious procession; but it may excite such opposition as to be likely to cause a 
breach of the peace If so, it may be called upon to disperse — Tucker, 7 Bom 42; 
Mutlidhar. 1887 P R 22. 

If an order is promulgated by the Supenntendent of Police under sec. 30 of the 
Police Act (V of 1861) prohibiting persons from organising or promoting processions 
without a license, and that order is disobeyed the procedure to be adopted is as 
pros-ided by see 127 of the Cr P Code, we . to order the procession to disperse — 
Ilarekrtshna. 8 PLT 215, 28 CrL J 443. 101 IC 475 

Although It may be conceded that the Police Officer's opinion is relevant and 
may be of great weight, it is impossible to concede that the Cnminal Courts have 
no jurisdiction to determine the legality of the command — y'csfeu’Qnt, 34 Cr L.J. 705, 
AIR 1933 Nag 277. 144 IC 232, 1933 CrC 1068, Ind Rul 1933 Nag 215 following 
Emp V Tucker, 7 Bom 42 

This section empowered the Sub-inspector to disperse a lawful procession if there 
was a reasonable apprehension that there would be a not. it being immaterial whose 
action would provoke it — Raghunalh, 85 I C. 823, 47 All 205, 22 ALJ ltM9, A.I R 
1925 All 165, 26 Cr L J 599 This \iew of law was dissented from m Yeshuant. supra 
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The taking out of a procession with music playing is not an unauthorised use 
of public road, see Raghunath, 85 I.C. 823, 47 All 205, 22 A.LJ. 10t9, A.I.R. 
1925 All. 165, 26 Cr.LJ. 599 and Janakt Piesai v. Karamat JJusain, 137 IC. 587, 
1931 A.LJ. 621, A.IR. 1931 All. 674, 53 AIL 836. A peaceful and lawful procession 
cannot be regarded as likely to cause a breadi of the peace when it is admitted that 
not they but some other body of persons is bent on attacking them tVhether an 
assembly is likely to cause a disturbance of the public peace, has to be judged from its 
owTi acts and behaviour. If leadirxg the procession itself is not unlawful or intrinsically 
calculated to create a riot, the disturbance, if it arises, cannot be attributed to the 
procession itself but to tlie manner in which it is conducted Thus the conduct of 
the processionists apart from the mere act of moving in procession, is the material 
element which must weigh for the purpose of putting this section in operation. The 
reasonable and plain meaning is that when it appears that the behaviour of an 
assembly of five or more persons is such as to indicate that it would be an active 
party to the disturbance of public peace, of that it is reasonably calculated to provoke 
others to a breach of the peace; such an assembly may be ordered to disperse under 
section 12? Cr. P. Code. That section speaks of an actual unlawful assembly and a 
potential Unbwful assembly. In the case of latter assembly there must be evidence 
to establish that in the immediate future it would develop into an unlawful assembly 
animated by the common object of disturbance of the peace or that the natural 
consequence of the assembly itself is to provoke a disturbance. In every case, It is 
a question of fact to be determined on the evidence relating to the conduct of the 
assembly— supra. 

Pumshment:— Section 127 Cr. P. Code contemplates two kinds of assemblies:— 
(1) an unlawful assembly wiihm the meaning of sec. 141 L P. C.. (2) an assembly 
of five or more persons likely to cause a disturbance of public peace. For, disobeying 
the command to disperse the former kind of assembly is punishable under sec 145 
I. P. Code and the latter under sec. 151 I. P. C— I'csfeu'cnf, 34 CrLJ. 705 ( 707). 
A.I.R. 1933 Nag 277, 144 IC 232, 1933 CrC 1068, Ind. Rul. 1933 Nag. 216 

128 . If upon being so commanded, any such assembly docs 
not disperse, or if, without being so com- 
dispYrse.^^ '^*'^** manded, it conducts itself in such a manner 

as to show a determination not to disperse, 
any Magistrate or officer in charge of a police station, whether 
within or without the presidency-towns, niay proceed to disperse 
such assembly by force, and may require the assistance of any 
male person not being an officer, soldier, sailor or airmail, in Her 
Majesty’s Army, Navy or Air Force, or a volunteer enrolled 
under the Indian Volunteers Act, 1869, and acting as such, for the 
purposes of dispersing such assembly, and if necessary, arresting 
and confining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 

Amcwrfni€«’:— The words “soldier, sailor or airman in His Majesty's Army, Navy 
or Air force” have been substituted for "or soltUer, in Her Majesty’s Army” by the 
Amending Act, 1934 (XXXV of 1934). The Indian Volunteers Act. 1869 (XX of 
1869) has since been repealed by the AuTilLiry Force Act, 1920 (XLIX of 1920). 

318. Scope: — ^^his section, thou^ authorizes arrest in certain cases, has 
• nothing to do with the general power of arrest possessed by a Magistrate and only 
lays down the circumstances in which an assembly may be legally dispersed by force 
—Muneshwar But S.ngh v Emp. AIR 1939 Oudh 81 (83), 1939 OWN. 106, 1939 
O.L R 71, 1939 R D. 78, 179 I.C 644, 1939 A W R (C C ) 39 
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Use of fire-arms; — ^The power of using fire-arms to disperse an unlawful 
assembly cannot be wercised by any person below the rank of an officer in charge 
of a police station. An officcr-in-charge of a patrol boat, whose powers are no higher 
than those of an officer-in-charge of an outpost, cannot use fire-arms under this section 
—Muhammad rMnus. 50 Cal. 318 (323), 25 Cr.LJ. 467, A.I R. 1923 Cal. 517, 

The degree of force which may be lawfully used in the suppression of an unlawful 
assembly depends on the nature of such assembly, for the force used must alw’ays be 
moderated and proportioned to the circumstances of the case and to the end to be 
obtained. The taking of life can only be justified by the necessity for protecting 
persons or property against various forms of violence, or by the necessity of dispersing 
a riotous crowd which is dangerous unless dispersed— Q.-E. v. Subha Nath, 21 Mad. 
249 (^2). 


129. If any such assembly cannot be otherwise dispersed, 
,, , , and if it is necessary for the public security 

se 0 mil rj orce should be dispersed, the Magistrate 

of the highest rank who is present may cause it to be dispersed 
by military force. 


130. (1) When a Magistrate determines to disperse any 

- , , such assembly by military force, he may 

Duty of officer com- . ^ - j - 

manding troops required require any commissioned or non-commis- 
awOTbf disperse sioncd ofiicer in command of any soldiers in 
Her Majesty’s Army or of any volunteers 
enrolled under the Indian Volunteers Act, 1869, to disperse such 
assembly by military force, and to arrest and confine such per- 
sons forming part of it as the Magistrate may direct, or as it 
may be necessary to arrest and confine in order to disperse the 
assembly or to have them punished according to law. 

(2) Every such officer shall obey such requisition in such 
manner as he thinks fit, but in so doing he shall use as little force, 
and do as little injury to person and property, as may be con- 
sistent with dispersing the assembly and arresting and detaining 
such persons. 

131. When the public security is manifestly endangered 
Powtr of coiomis- “"y assembly, and when no Magis- 

sioned military officers to trate can be communicated with, any com- 
disperse assembly. missioned officer of Her Majesty’s Army 

may disperse such assembly by military force, and may arrest 
and confine any person forming part of it, in order to disperse 
such assembly or that they may be punished according to law; 
but if, while he is acting under this section, it becomes practicable 
for him to communicate with a Magistrate, he shall do so, and 
shall thenceforward obey the instructions of the Magistrate as 
to whether he shall or shall not continue such action. 


• Now the Auxiliary Force Act, 1920 (XLIX of 1920), 
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132. No prosecution against any person for any act pur- 
, ProiecUon ajainst pro- to be done Under this Chapter shall 

secution for acts done be instituted in any Criminal Court except 
under this Chapter. sanction of the Provincial Govern- 

ment ;a.nd — 

(a) no Magistrate or police officer acting under this 

Chapter in good faith, 

(b) no officer acting under secton 131 in good faith, 

(c) no person doing any act in good faith, in compliance 

with a requisition under section 128 or section 130, 
and, 

(d) no inferior officer, or soldier, or volunteer doing any 

act in obedience to any order which he was bound 
to obey, 

shall be deemed to have thereby committed an offence: 

Provided that no such prosecution shall be instituted in any 
Criminal Court against any officer or soldier in His Majesty’s 
army except with the sanction of the Central Government. 

Amendment: — ^The words “Provincial Government” and “Central Government’' 
have been respectively substituted for the words "Local Government’' and "Governor 
General in Council” by seaion 4 of the Government of India (Adaptation of Indian 
’ Laws) Order, 1937. 

319. Sanction: — Want ol janelion under this section will not be cured by 
'aec. 537— ;« u Permal, 31 Mad. 80. 17 M.L.J. 533. 

'The power to disperse an unlawful assembly by force is net given by this Code 
to any Folice-oilicer below the rank of an ofheer m charge of a police station The 
powers of an oflicer-in-charge of a patrol boat are no higher than those of an officer 
in charge of an outpost] therefore he has no power to act under this chapter; if he 
so acts (eg., fires on an unlawful assembly), his action is illegal and does not fall 
under sec. 128; and no sanction of the Local Government is necessary for his prosecution 
- for sudi act — Muhammad Yunus, 50 Cal. 318, 324 (Bhawal Shooting case), 25 Cr.L.J. 
467, A I R. 1923 Cal 517. 

Section 79, I P. C , can only be applied when all the facts are known, i e., when 
the trial is over; sec 132, Cr. P. C., can only operate before the trial begins. Protection 
given by sec. 79 is a protection against conviction, while the protection given by sec. 132 
IS a protection against trial. It is impossible to hold that these provisions are identical 
— Af. N. Schaimad v. M N Rama Rao, 34 CrLJ. 528, 143 IC. 115, 1932 M.W.N. 
1225, A I R 1933 Mad. 268. 1933 Cr.C 371, Ind. Rul 1933 Mad 271. 

It cannot be laid down that in order to decide whether a prosecution is barred 
under sec. 132, Cr. P. Code for want of the sanction of the Local Government only 
the complaint and the sworn testimony should be referred to— A/. N. Schamnad v. 
A/. N. Rama Rao, supra. 

The principle of the decision in— Congara;a v. Kandiboyina Venki. 118 I.C. 102, 
A.IR. 1929 Mad. 659, 1929 Cr.C. 140, 30 Q-L.J. 864. 52 Mad. 602, 30 ML.W. 
116, 57 M.LJ. 31. Ind Rul. 1929 Mad. 742, 1929 MW.N 387, is equally applicable 
to sec. 132 Cr. P. Code the terms of which are as wide as if not wider than, those of 
sec. 197 The policy of the Legislature is to aflford adequate protection to public servants, 
to ensure that they are not prosecuted for anything done by them in the discharge 
of their official duties without reasonable cause and if sanction is granted, to confer 
on the Local Government if they choose to exerdse it, complete control of the prosecution 
—/V/, N. Schamnad v. M. N. Rama Rao, supra. 
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TSTierc the defence was that the accused were acting in the discharge of their 
duties under sections 127 and 128 Cr. P. Code the jur^’ should be told that if they 
could not accept the case for the prosecution, they would have next to consider the 
proxnsions of secs. 127 and 128 Cr. P. Code and determine whether the accused acted or 
meant to act under those sections and, on thdr acceptance of the defence case, it 
followed that in the absenee of the sanction of the Governor-General in Council (or 
the Local Government as the case may be) the prosecution could not be continued 
and the accused were entitled to an acquittal — Abdul Rahim Mir, 25 C.W.N. 623 (629), 
33 C.UJ 340. 

This section is a bar to the prosecution of police-officers purporting to act under 
Chapter IX of the Cr. P. Code without the sanction of the Local Government. It 
is rot necessarj’ that the accused (ie, police-officers) should prove the existence of 
an unlawful assembly-~-£ffl^fl PHtai v. Arulanandan PiUai, 1937 M.WJJ. 1243. 


CHAPTER X. 

Public Nuisances. 

133. (•!) Whenever a District Magistrate, a Sub-divi- 
siona! Magistrate or * * * a Magistrate 
renSSf'S'iuiamr th® •'■'Si considers, on receiving a 

police-report or other information and on 
taking such evidence (if any), as he thinks fit, 

that any unlawful obstruction or nuisance should be removed 
from any way, river or channel which is or may be lawfully used 
by the public, or from any public place, or 

that the conduct of any trade or occupation, or the keeping 
of any goods or merchandise, is injurious to the health or physical 
comfort of the community, and that in consequence such trade 
or occupation should be prohibited or regulated or such goC'ds or 
merchandise should be removed or the keeping thereof regulated, 
or 

that the construction of any building or the disposal of any 
substance, as likely to occasion conflagration or explosion, should 
be prevented or stopped, or, 

that any building, tent or structure or any tree is in such -a 
condition that it is likely to fall and thereby cause injury to 
persons living or carrying on business in the neighbourhood or 
passing by, and that in consequence the removal, repair or 
support of such building, tent or structure, or the removal or 
support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any such way 
or public place should be fenced in such manner as to prevent 
danger arising to the public, or, 

that any dangerous animal should be destroyed, confined or 
othenvise disposed of. 
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such Magistrate may make a conditional order requiring 
the person causing such obstruction or nuisance or carrying on 
such trade or occupation, or keeping any such goods or mer- 
chandise, or owning, possessing or controlling such building, toil, 
structure, substance, tank, well or excavation, or ozvning or pos- 
sessing such animal or tree, within a time to be fixed in the order, 
' to remove such obstruction or nuisance; or 

to desist from carrying on, or to remove or regulate in suck 
manner os may be directed, such trade or occupation; or 

to remove such goods or merchandise, or to regulate the 
keeping thereof in such manner as may be directed; or 

to prevent to stop the erection of, or to remove, repair or 
support, such building, tent or structure; or 
to remove or support such tree; or 
to alter the disposal of such substance; or 
to fence such tank, well or excavation, as the case may be ; or 
to destroy, confine or dispose of such dangerous animal in 
the manner provided in the said order; 
or, if he objects to do, 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by the order, 
and rhove to have the order set aside or modified in the manner 
hereinafter provided. 

(2) No order duly made by a Magistrate under this section 
shall be called in question in any Civil Court. 

Explanation. — A “public place” includes also property be- 
longing to the State, camping grounds and grounds left unoccu- 
pied for sanitary or recreative purposes. 

• Change: — ^The entire section has been newly drafted by sec. 24 of the Criminal 
Procedure Code Amendment Act (XVIU of 19^). In sub-section (1) the words 
"when empowered by the Local Government in this behalf” have been omitted: under 
the previous law, an ordinary Magistrate of the first class could take proceedings under 
this section only when he was speoally empowered by the Local Government: under 
the present law, all Magistrates of the first class are competent to deal with the case, 
and no special empowenng is necessary. Certain other minor changes have been made 
iiT the subsequent paras of this section, as ^own by the italicised words. 

320. Application of tins Chapter: — ^The provisions of this section should 
be sparingly used— Manipur v. Bidhu Bhusan, 42 Cal. 158, IB C.W.N. 1086 The 
provisions of this Chapter should be so worked as not to become themselves a nuisance 
to the community at large. Although every person is bound to so use his property 
that it may not work legal damage or harm to his neighbour, yet on the other hand, 
no one has a right to interfere irith the free and full enjoyment by such person of his 
property, except on clear and absolute proof that such use of it by him is producing 
such legal damage or harm? and therefore, a lawful and necessary trade (eg. tanning) 
ought not to be interfered with unless it is proved to be injurious to the health or 
physical comfort of the community— SAorfi, 17 P R 1888 

A private person has no right to indst that a Magistrate shall pass orders under 
sec. 133, Cr. P. C. ^Vhethe^ such orders should be passed is a matter of discretion for 
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the Magistrate. If he docs not choose to ifiterfere, the party aggrieved has his normal 
remedy in the Cu-il Court — Siftfc Hussain, AIR 1937 All. 785, 1937 A.W.R. 866, 
1937 ALJ. 903, 1938 ALR. 10. 172 I C. 642, 39 Cr.LJ. 148, 1937 A.Cr.C. 165. 

This section deals with tlie condition of things at the time ^^hen the order is made. 
It is not meant to apply to what may happen at some indefinite time in the future 
or under quite abnormal circumstances. Therefore, a Magistrate is not competent to 
order an occupation to be prohibited, or a tree to be cut down or a building to be 
demolished, merely because at some future time the occupation may become injurious 
to the health of the neighbourhood, or the tree may cause an obstruction to public 
thoroughfare or the building may become, dangerous to passers-by — Gokal Ckand, 56 
IC. 446. AI.R 1920 Lah. 258, 1 Lah. 163, 21 Cr.LJ. 462; Gokul. 22 AL.J. 436, 
26 CrLJ. ICM; Raiaugn, 1890 P.R 5. This section can have no application to some- 
thing which may become a nuisance, that is a potential nuisance, but applies only 
where the nuisance is in existence in a way, river or channel which is or may be 
lawfully used by the public and which is in existence in a public place — Shri Ram, 
A I R. 1935 AU. 926. 1935 A W R. 1001, 1935 Cr C 1140, 1935 ALR. 1086, 159 I.C. 198, 
37 CrXJ 347; Kalian Mul Matkur. AIR. 1936 Pat 577, 37 CrLJ. 1159, 165 I C. 542, 
1936 Cr C 948 An order under sec. 137, Cr P C , can only be made, where there 
is an existing obstruction or nuisance and cannot be made m respect of some future 
nuisance. But where an order under sec 137 was not made in respect of some future 
nuisance but was made m respect of the nuisance which existed when the proceedings 
under sec 133, Cr P. C , commenced, the order is legal even when, on the date of its 
passing, nuisance was not in existence owing to enforcement of an order under sec 142, 
Cr. P. C, to obviate or prevent imminent danger or injury pending the determination 
of the matter — Rebatt Mohan v. Ckattal Chandra, 63 CL J. 5, 38 Cr.L J, 173, 166 I.C 
221. AIR 1936 Cal 692, 1936 CrC 954. 9 RC. 490. 

In all cnimnal proceedings initiated under this section, the Magistrate should bear 
m mind that he is supposed to be acting purely in the interests of the public, and 
should be on his guard against any tendency to use the section as a substitute for 
litigation in the Civil Courts, in order to obtain settlement of private disputes— Foraand 
AU V. Hakim AU, 37 All. 26 (28). Where the alleged obstructions to a public road has 
been existing for 15 or 16 years, the matter is one to be decided by a Ctiif Court, and 
sec 133 13 not intended to be applied in such cases to avoid the necessity of filing a avil 
suit— CfiHfoftu v Sakalrai. 24 ALJ. 112, 27 CrLJ 27 (29), 91 IC 59. AI.R. 1926 
All 157; Baisakhi Ram. A I R 1930 Lah 361, 1930 Cr C 965, 120 I.C 796, 31 Cr L J. 
167; Khatr Dm v Wasan, AIR 1935 Lah 28. 1935 CrC 19, 159 IC. 374. 37 CrLJ. 
70, 8 R L 381 Chapter X of the Code deals with "public nuisances" and provides a 
speedy and summary method for dealing with them, m cases of great emergency and 
where there is imminent danger to the public interest The fact that an obstruction 
has been allowed to stand, without objection, in a public place for many years itself 
indicates that there is no such emergenej- or imminent danger to the public interest. 
The existence of a long-standing obstruction cannot, therefore, without proof of some- 
thing having recently happened, be considered to be a public nuisance — Tuhi Ram, 

39 CrLJ. 775, ILR 1939 Lah 381, 176 IC 669, 11 RL 223, AIR 1938 Lah. 523. 

40 PLR 492; Consolidation Co-operaltve Society v Har Govmd, 40 CrL.J. 758, 
183 I C 292, 12 RL 106, AIR 1939 Lah. 276; Ncnttmal v Emp , AIR, 1939 Lah. 
452, 41 PLR 515, 40 CrLJ. 933, 184 IC 352, 12 RL 211 If the road has been 
recently constructed, the obstruction can be held to be a recent one, even though the 
trees m dispute have been in existence for a number of jears. If, however, the road 
was constructed several years ago, then it cannot be said that the trees that have 
stood alongside the road for a number of j-ears constitute a new obstruction — Con- 
solidation Co-operattve Society v Har Gobind, supra But no length of enjojment 
can legalize a public nuisance involving actual flanger to the health of the community 
— Maksood AU v. President, Umon Board, Garhtca, 40 CrLJ 516, 180 IC. 832, 
A 1 R 1938 Pat. 183. 17 Pat 669, 20 PJ-T. 288. 5 B R. 505, 11 R P. 549, 1939 P.WJ^. 
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95. See also Note 326- See also Jonkati Ram v. Saukhi Panjara, 108 I C. 559, 9 
P.L.T. 587, A.I.R. 1928 Pat 268 For contra see Barkhandt, 32 Cr.L.J. 1234, 31 I C. 
783, A I.R. 1931 Lah. 159, 1931 Cr.C 27lj 31 C.W.N. 530, 44 C.L.J. 211. 

Where the mills have been working for the last ten years and that too under a 
license from the Municipal Board which is authorised to grant such licences under 
the U. P. Municipalities Act, it would not be proper to have recourse to the provisions 
of this Chapter. The proceedings under this Chapter are of a. summary nature and 
intended to enable Magistrates to deal with cases of emergency and not intended to 
enable a complainant to obtain, by having recourse to this Chapter, relief which he 
should seek in the Civil Court — Ktdar Nath v. ScfisA Chandra. 41 Cr.L.J. 99 (101), 
184 IC. 754, 1939 O.W.N. 966, AIR 193a Oudh 75. 1939 O.LR. 653.' 1939 A.W.R. 
(C.C.) 252. 

• It is very doubtful if the working of the mills as regulated by the previous order 
6f the Magistrate under this section can be described in law as a nuisance for the 
purposes of fresh proceedings under this Chapter. The working of the mills after 
that order is under the order of the Criminal Court. Further, the law does not 
contemplate a continued interference with the carrying on of the trade. VTiere in 
such a ease a fresh complaint is made, the Magistrate should leave the complainant 
to move either the Municipal Board or to seek his redress in the Civil Court — Kedar 
Nath'v. Satish Chandra, supra. 

An order under this section should be passed for removal of a chabutra which has 
been unlawfully erected over a public way. The fact that in the particular case the 
public may have lot of room to go along the road without needing to walk upon that 
particular site, has nothing whatever to do with the case— S s/Zk Mai, 33 CrL.J, 160, 
128 IC. 604, A.IR 1930 All 751. 1930 Cr.C. 1007. Ind. Rul. 1931 All 76 See also 
JagTOshau v. Madan, 28 Cr.L J. 910, 105 I C. 238. 6 Pat. 428, 8 P.L.T, 452 

This Chapter does not apply to Presidency Towns as Presidency Magistrates are not 
empowered to act under this Chapter. 

321. Secs. 133 and 144: — Sec. 144 is more general and sec. 133 is more 
specifici therefore, nuisances spedally provided for in this section are taken out of the 
general provisions of sec. Hi— Anonymous, 2 Weir 54? Hurt Mohun, 10 W.R. 53. But 
where an order prohibiting a nuisance cannot be made under this section, e g , an order 
prohibiting burial m certain places on sanitary grounds, it should be made under the 
more general sections (143 or l44)~-Anonymous. 2 Weir 64. 

322. Secs. 133 and 147; — Sec. 147 and sec. 133 are entirely independent 
provisions and neither section can be used to throw any light on the interpretation 
Of the other, the object, scope and language being totally difierent. If there is any 
over-lapping, that merely means that in some cases where a public way is concerned, 
the Magistrate may have alternative procedures open to him. At the same time there 
is no reason why the restricted operation of sec. 147 as compared with the corres- 
ponding previous provision, should of itself enlarge the powers given by sec. 133— 
Ram Sagar Mondal v. Alek NasJfeflr, 26 C.WJ^. 442 (454), 49 Cal. 682 (697), A.I.R. 
1922 Cal. 59 (F.B). 

■ . Section 133 is not a bar to a proceeding under sec. 147. The fact that sec. 133 

expressly provides for an order by the Magistrate directing the removal of an obstruction 
to a pathway does not necessarily imply that a similar order cannot be passed under 
sec H7—Karuppana v. Kandasami, 26 MLJ, 223, 15 Cr.LJ. 362. But when pro- 
ceedings have been taken under sec. 133, no order can be passed under sec. 147 — 
Abdool Rackman v. Safar Alt, 15 CWN. 667, 12 CrLJ. 43, 9 I.C. 262. 

Under sec 133, Cr. P. C., the Magistrate has power to bring about the removal 
of an obstruction from any way lawfully used by the public. The existence of this 
section would explam why mandatory action has not been prescribed under sec. 147, 
Cr. P. C —Usmar Ali v. Emp .AIR. 1938 Nag. 297, 1938 N L J. 139, 175 I C. 234. 

323. Nature of proceedings; — Proceedings under this section are more of 
the nature of civil than of criminal proceedings, and the person against whom proceed- 
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ings are taken under this section is not an ‘accused' person within the meaning of 
sec. 342. He can give e\'idence on his own behalf and may be examined on oath — 
HtTananJa, 9 C.W.N. 933 Proceedings under tWs Chapter are not proceedings in 
respect of oSences, and further inquiry cannot be ordered under sec. 436 if the proceed- 
ings are dropped by the Magistrate — Siinath v. Ainaddt, 24 Cal 395. But orders passed 
on proceedings under this chapter are orders passed in a 'criminal trial’ for the purpose 
of sec. 15 of the Letters Patent, and no appeal hes against an order passed by a angle 
Judge of tlie High Court under sec 439 reviang an order of the Magistrate — Subbayya 
V. Ramayia, 39 Mad 537, 16 CrL.J 349. 

It IS doubtful if a Magistrate can continue with two proceedings under sec. 133, 
Cr. P. C, side by ade with regard to practically the same subject matter, because the 
danger is that by this procedure, a Magistrate may get a chance of reviewing an 
order which he had already passed. This is a procedure which is not contemplated 
by the Cr. P. C— A’alyoa Mai Mathut. AIR. 1936 Pat. 577, 37 CrL.J. 1159, 165 
I C 542, 1936 Cr.C 948. 

Magistrates empowered: — All first class Magistrates are now authorised to 
take action under this section, and it is no longer necessary that they should be specially 
empowered by the Local Govemmenu In the United Provinces and in C. P., the Local 
Government may invest Municipal Boards with the powers of a District Magistrate to 
institute proceedings under this section Sec sec. 57 of N W P Municipalities Act 
XV of 1883. and sec. 86 of the C P Municipal Act XVIll of 1889 

Presidency Magistrates are not empowered to act under this chapter. In nuisance 
cases in Presidency towns, they act under the Penal Code, the Police Acts, the Mum- 
apal Acts and other local enactments, dealing with special kinds of nuisances. 

Third class Magistrates cannot hold any inquiry under this chapter — Masaddar v. 
Istmulla, 50 CL J 291, 1929 CrC 660 (661). 57 Ca! 666, 34 C WN 228. 

VtTiere a first class Magistrate, after hearing some evidence, ordered the opposite 
party to appear before him and, on their appearance before him, he did not hear the 
case but sent it for final disposal to a second class Magistrate, the procedure was illegal. 
According to the section, the original order to the opposite party should have been to 
appear before himself or the second class Magistrate After the order to appear before 
himself was given, he should have proceeded with the case and as far as can be seen 
from the Code, he had no power at that stage to send it for disposal to another Magis- 
trate — lUmrao Sinih V Kanuiar Lai, 39 Cr L J. 603, 175 I C. 517, A I,R 1938 Lah 323, 
10 R.L 733. 

Taking such evidence (if any): — ^The expression “on taking such evidence, 
if any, as he thinks fit’’ does not make it incumbent on the Magistrate to hold an 
inquiry before making a conditional order under sub-sec. (1) of this section. If a 
Magistrate were to come to a finding ex parte that there was an encroachment on the 
public road before he made an order for the opposite party to put in a written statement 
and produce evidence it would be merely, m most cases, a waste of tune, and no such 
procedure is laid down by the section. It is after the parties have appeared before the 
Magistrate that he makes his enquiry and comes to his finding — Abdul Shakur, AIR. 
1931 All 257, 130 IC 627. 1930 A.LJ. 1335, 1931 CrC 417. Ind Rul 1931 All 291, 
32 Cr.LJ 565 

324. Unlawful obstruction: — Obstruction to a public road is a nuisance 
though no practical inconvenience is caused — Umrao, 23 All. 84; Kedar Nath, 23 All. 
159 And it IS absolutely irrelevant with what motive an obstruction upon the public 
highway is caused — Kedar Nath, supra Encroachment upon the public road is an 
obstruction and a nuisance by itself, even though it may not cause any inconvenience. 
The question of the sufficient width of the road being left for public use, is no ground 
for allowing the encroachment or obstrucUon to continue The public has a right to use 
every inch of the public path — fagroskan v. Madan, 6 Pat. 428, 28 Cr.LJ. 910 (911), 
8 P.LT. 452, AIR 1927 Pat. 265 But, where the accused occupied a portion of the 
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road (by putting up a stall) -with the permission of the Notified Area authorities, the 
Ivlagistrate had no power to pass an order under this section— A/ hI Chand, 8 O.W.N. 651, 
32 Cr.LJ. 1165, A I R. 1931 Oudh 397, 1931 Cr.C 829, Ind. Rul. 1932 Oudh 352. 

A dam constructed across a public river which amounts to an obstruction to the 
river and causes damage to the lower npanan owners, may be ordered to be removed 
under this section — Jagannath v. Chandika, 6 OL.J. 616, 21 CrLJ. 55. Where a cattle 
market is situated in a congested part of the town, so that owing to the cattle having 
to be driven through narrow and congested lanes, obstruction and inconvenience are 
caused to the public, it may be suppressed by an order under this section — Mahendra, 
22 Cr.L.J. 582 (Cal). 

The obstruction must be permanent, and not temporary — Detvrao, 6 BomL.R 358j 
and it must be an obstruction; a Magistrate cannot make any order as to what 

should be done in case of future obstructions — Kaski v. Yar Md., 21 W.R. 10. See also 
Note 320. Thus, where a solid and vigorous brand; of a tree is 15 feet above the level 
of a road in a village, it cannot be said that at such a height it causes an obstruction, 
having regard to the normal traffic, and it cannot be ordered to be cut down, merely 
because it is likely at some future time and under abnormal circumstances to prove an 
obstruction— Goftul. 22 A.L.J. 436, 26 Cr.L.J. 104, A.I R. 1924 All. 667, 83 I C 664. 
See also Consolidation Co-operative Society v. Har Cobind, in Note 320. An owner 
or occupier of land has no right to allow his trees to overhang hiS neighbour’s lands 
and he cannot acquire such a right by prescription. A person has a right to abate the 
nuisance himself and if the neighbour’s trees overhang his lands he is entitled to cut 
the branches away to the line of the boundary and he can do so without notice if he 
could do so without entering upon the neighbour’s lands An action is certainly open, 
for either damages or an injunction, where damage has been caused. On the other hand 
he is not entitled to an action where the damage to his land is merely prospective— 
Putraya v. Krishna Cota. A.I.R 1935 Mad 31. 67 M.L.J. 442, 40 M.L.W. 639, 152 IC. 
579, 1934 M.WN. 1188, following Laksmt Narain v. Taro Prosonna, 31 Cal. 944, 
8 C,W.N. 710; Kars Krishna v. Shankar Yithal, 19 Bom 420; Pam Lai v. Dalgamjan, 
5 All 369, 1883 A W.N. 58; Vishnu Jagannath v. Vasudeo Raghunath, AIR. 1918 Bom. 
68, 47 I C. 629, 43 Bom 164 and Guru Sami v, Jeruviol Raja, A.I R 1929 Mad. 815, 
122 I C. 789. 

\Vhere a proceeding under this section is instituted against a number of persons 
for various acts of unlawful obstroction to a public way, it is essential that the order 
should state accurately with regard to each person the specific obstruction made by him 
which he is required to remove, unless it is alleged that all the persons are jointly 
responsible for all the obstructions complained of — Ramohan, 44 Cal 61 (65) 20 
C.W.N. 1171, 17 CrLJ. 409. 

Where on a complaint being made to a Magistrate that a certain person had 
erected a platform on a public thoroughfare and had thereby obstructed it, the ^^agis- 
trate ordered that such portion of the platform as might be obstructing the highway 
should be removed, held that the order was vague; the Magistrate ought to have 
definitely pointed out and marked off how mudi of the platform should be removed— 
Jkau Lai, 23 A.L. J. 43, 26 Cr L J. 731. 

Under this section, it is only the power to order the removal of an obstruction 
(c.g , a bund) which is given to a Magistrate. There is no provision for the reconstruc- 
tion of a bund which has once been removed under this section — Rahimuddi v Sher AH 
40 CLJ. 597, 26 CrLJ. 517 (518). 

325. “Public” — “Public place”: — The provisions of this section apply to 
those cases where the obstruction is caused to a public thoroughfare— /« re Ckunder- 
noth, 5 Cal 875; Jagannath v. PaTmeshwar, 36 All 209; In re Maharana, 22 Bom. 988 
It is not necessary that the way should be one which is generally used by the public; 
it is sufficient if the way is one whidi is or may be lawfully used by the public— HrWay 
V Shib Chandra, 10 CrLJ, 210, 3 IC 7 (CaJ ); Cburaman, 12 A LJ. 1024, 15 CrL.J. 
724, 26 I C. 172; Bern Prasad v Sarjoo. 20 Cr.L J. 556 (Pat.) ; Rangi v. B. 'n. IV. Ry . 
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4 P.LT. 402, 24 Cr.L J. 855, 74 I.CX 1W7. The Magistrate is to decide whether it is a 
public way or pl3ce-=-iCft«sAi, 24 CrXJ. 457. A railway land is not necessarily a public 
place — Rangi v. B. N. Tl'. Ry., supra. 

River or channel: — ^l\'here the urani (ir, a tank) is a public man!, the water- 
course carrying the water to it must be held to be a public uater-course and any 
interference with that water-course will fall under this section — Ramaswamt v Rama- 
Mlhan. 27 Cr.LJ. 105 (106). 91 I.C. 537. 1925 M.W.N. 663, 22 MLAV. 470, A.IR. 
1926 Mad 1S5. 

In order that action may be taken under this section for the removal of an 
unlawful obstruction, the way, river, or channel where the obstruction is made must 
be one of public use, and the obstruction must be of that public use. An obstruction 
which is not caused to the people in general but to a certain number of agriculturists 
of a particubr village using a certain channel, does not fall under this section — 
Munna Teicari v. ChandTabali. 50 AIL 871, 26 ALJ. 1285, 29 CrLJ. 661 (662), 
110 I C. 213, A.I R 1928 All 627, following In re Maharana, 22 Bom. 988; Harnandan 
Lai V. Rampalak, A.IR 1939 Pat 460. 18 Pat. 76, 40 CrL.J. 837, 184 I C. 47, 20 
P.L.T. 748, 12 RP. 212, 6 B.R 6. 18 Pat 76, 1939 PWN. 346. The number of 
persons clairrung the right and the nature of nght itself will no doubt be the 
criteria on which conclusions may be amved The best criterion will be to see 
whether the right is vested m such a large number of persons as to make them a 
community or class. (Per Mohammad Noor, J ). A public right does not depend 
upon the number of individuals who enjoy it. It is, generally speaking, that which 
must be enjoyed by members of the general unascertained mass of the public ; vtde 
Desat's Dictionary of Legal Terms and the decision m Queen-Emp. v Jasoda Nand, 
20 AIL 501, 1893 AWN- 141. (Per Varma, J) — Harnandan Lai v Rampalak, supra. 

l\’hcfe the public have acquired a nght to ford a river at a particular place, 
obstruction to this public nght by erecting a bund m the river, which has the effect 
of rendering it unfordable. is obviously within the purview of this section— 
Nauab v. Emp., 22 Cal 930, 2 CrLJ 762. But a field, which is on a lower level 
than the adjoining fields and over which surplus water of those adjoining fields used 
to flow into a tank, even if it could be described as a channel, is not such a channel 
zs had been or could lawfully be used by the public, and action cannot be taken 
under this section for the removal of any obstruction from it — Jagannaik v ParmesIncaT, 
36 All 209, 15 CrLJ. 229, 23 IC 181. AIR 1914 All 213. 

An obstruction to a private path (In re Balajt, 4 BomLR 882; Gokti Shankar 
V. Bhagalu. 11 OLJ 659, 81 1C. 942, AIR 1925 Oudh 130, 1 OWN. 356, 25 CrLJ 
1118), or to a private dram (Sboodun, 5 WR 58). or to a private channel (Jagannath 
V. Paramtshwar, 36 All, 209) does. not come within the purview of this section 

IVhere a person r^sed the level of his low-lying land with the result that it 
prevented the flow of surplus rain water from the adjoining lands causing an over- 
flow into other lands, he cannot be proceeded against under this section Corbet 

V'. Sonaulla, AIR 1933 Cal, 150, 34 CrLJ 679, 144 IC 75, following Jagannath v 
Parmeshu-ar, supra But where the culUvators of two vnllages were affected, it was 
held that the case was close to the border line between private and public nuisances 

and that there was not sufficient reason for interference on revision on this point 

Bharosa, 34 All. 345, 13 I.C 999, 9 A.LJ. 355, 13 CrLJ 183. 

IVhere a handh constructed and owned by the ow-ner of a village had the effect 
of closing the passage of water from that village to a channel situate towards the 
south-east of the said bandh with the result that the fields of another village owned 
by another party had become water-logged and the crops over a considerable area 
held by a number of tenants had been entirely destroyed, the erection of the bandh 
amounted to a public nuisance within the meaning of sec 268. I. P C , so as to 
justify a Magistrate in passing an order under this section — Bhagu-an Bakhsh S'ngh 
V Emp. 28 Cr.L.J 203, 99 IC. 939. 4 OWN. 75. AIR 1927 Oudh 122, 7 AI.CrR 
440 See also Jaggannatk v Chandika m Note 324. 
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Where there is a catchment area in the centre of which there is a water-course 
v;hich is obstructed and the water irfudi into the water-course is attempted to 
be carried away by the persons proceeded against under this section to their own 
village tank and the way they do it is by building a bund and cutting a new channel 
and by cutting down a new portion of the old bund of the catchment area which has 
existed for 30 years and more and the effect of which is to make the water falling on 
the catchment area run away in a direction different from that of the water-course and 
to prevent it falling into a public nrawi (» e , a tank) , that can be held to be an 
obstruction to the water-course and the order of the Magistrate directing those persons 
to restore the embankment of the catchment area to its original condition and to 
close the newly opened channel and to remove all obstructions caused by them to the 
free flow of water to the public uram is within the scope of this section — Hamasamt 
V. Ramanathan. 27 Cr.LJ. 105 (106), 91 I C. 537, 1925 M.WN. 663, 22 M.L.W. 470. 
AIR 1926 Mad. 165. 

A latnne which is not built on any public place but on a man’s own private land 
is not a nuisance. If its use leads to a nuisance to the neighbours, the owner may 
be directed to remove the nuisance and not to remove the latrine itself — Gawi Shankar, 
26 ALJ. 86, 29 CrLJ. 233, 107 IC. 242, A.I.R 1928 All 128; Shri Ram, AIR. 
1935 All. 926, 37 CrLJ 347. 159 I.C. 198, 1935 CrC. 1140, 1935 A W.R. 1004, 1935 
ALR 1086. See also Note 331. 

If a private right is set up by the defendant, the procedure of the new section 139A 
will apply. 

326. Nuisance: — As to nuisances under the Penal Code, see secs. 268 to 294 A, 
I P C. 

Camini-bou$e '—Keeping a gaming-house is a ' nuisance if crowds of disorderly 
persons flock there and cause annoyance to the public — Thandavarayudu, 14 Mad 364. 

Burmng ghat : — A burning ghat may not itself be a nuisance, but if the ghat or 
ground is in such an offensive state or if cremation is performed upon it m such a 
way as to be a source of injury, annoyance or danger to the neighbouring people, it 
will become a nuisance — Indra Nath, 25 Cal 425, 2 C\V.N 113. $ee also Afukammad 
Mohidtn Sait v. The Municipal Commissioners of the City of Madras, 25 Mad. 118 
(130). 

Graveyard : — An order prohibiting the use of a graveyard is not such as can be 
made under this section — Sheo Saran Lai v. Lai Mohamad Lai, 12 C.W.N. 70 

Privy • — If a pnvy is allowed to remain in such a condition as to be a nuisance 
to passers by lawfully using a public place or way, proceedings to cause the nuisance 
to be abated may he instituted under this section — In re Balaji, 4 BomLR 882*, 
Gauri Shankar and Shrt Ram in Note 325 and Note 331 

Slaughtering cattle, though it mi^t be offenrive to the prejudice and sentiments 
of a community, is not a nuisance — Hadgee Mozhur Ah, 25 W.R 72. But see 
Maksood Ali V President, Union Board, Garhwa, 40 Cr L.J. 516, 180 I C. 852, A I.R. 
1938 Pat. 183, 17 Pat. 669, 20 P.LT. 288, 5 B R. 505, 11 R.P. 549 See also Sahabaz 
Khan v Umrao Puri, 30 All. 181 in this connection The act of a manager of a bone 
mill in pernutting a large stock of bones to remain uncovered jjj the open air for a 
long time so as to become rotten and to enut a smell noxious to the neighbounng 
people or passers-by, constitutes a public nuisance — Berckefield, 34 Cal. 73 A noise 
which is injurious to the physical comfort of the community is a nuisance— ArisAniz 
Mohan v. A. K. Guha, 32 CL.J 42, 21 CrLJ. 669, Munnalal v Srtdkar Rao, 36 
Cr.LJ. 591, 154 IC 365, AIR. 1934 Nag 193, 17 NLJ 54. 1934 CrC 892 There 
is no authority for distinguishing the meaning of the word "community” m this section 
either from the word '‘public" or the “neighbours". A man cannot carry on a trade or 
occupation or keep goods or merchandise that is injurious to the health or physical 
comfort of his neighbour or of the public withmit becoming liable to an order under 
sec. 133, Cr. P. Code merely on the ground that there may be some part of the 
community which is not affected Under sec 133 a Magistrate can forbid the applicant 
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to "nxirk the engine o( his factorj’, which makes ojnsiderable noise, from 9 p M. to 
5 tiM.—Raihunemdan, A.I.R. 1931 All. 433, 53 AIL 706, 1931 ALJ. 912, 1931 CrC. 
705. 

A prix'ate owner may be gujlty ol acts done on his private property, if it gives 
rise to a public nuisance to those living in the nelghbourhdod. Therefore, the owner 
of a cremation ground may fairly be held to create a nuisance, if he allows the cremation 
of bodies upon the ground to be so performed as to annoy or endanger the lives and 
properties of persons liNing in the tdeinity — India Nath, 25 Cal. 425, 2 C.W.N. 113. 

A nuisance is not legalised by long enjojment. No prescriptive right can be 
acquired to commit; maintain or continue a public nuisance involving actual danger to 
the health of lhe*communityj-Sh«fch Afokirfm. 2 Weir 59j Municipol Commissioners v. 
Mahomed All, 16 \V R. 6, 7 BL.R. 499; Balaii, 4 BomLR 882; lagroshan v. Madan 
Pandt, 6 Pat. 428, 28 CrL.J. 910 (911). See also Note 320. Thus, an old slaughter- 
house can be removed, if it becomes offensix-e to the health of the neighbourhood— 
Municipal Commisztotters v. Mahomed Alt, supra. 

Cesspool : — Section 133, Cf. P. C , does not permit the removal of a construction 
of a proposed cesspool on the ground that it may prove a nuisance in the future 
Prescntive action in respect of an anticipated but non-existent nuisance, is limited to 
the construrtion of any building or the disposal of any substance which is likely to 
occasion conflagration or explosion Except for this, before any unlawful obstruction 
or nuisance can be removed, it is necessary that such unlawful obstruction or nuisance 
should be in existence A covered cesspool such as was in process of construction w not 
an obstruction t\’hen completed it may or may not be a nuisance, but it cannot be 
postulated either by common sense or by the conditions of the Code that it is going 
to be a public nuisance— Am6/iar<j}c v. Sundatlat, 35 CrL.J 1414, 151 I.C 754, 17 
N.L.J. 158, AIR. 1934 Nag 230, 1931 CC 1088 The question whether a cesspool 
is a public nuisance depends generally speaking upon the circumstances which can 
best be ascertained by an inspection of the locality— Lai, A I R 1934 All 325, 
148 IC. 615, 1934 CrC 409, 1934 A.LR. 429, 35 Cr.LJ 708, 1934 AL.J. 1179, 4 
AW.R 1608 

327. Injurious trade or occupation: — The proprietor of a cremation ground 
who puts his land at the disposal of any one who wishes to cremate a dead body, 
cannot be said to be carrying on any trade or occupation, merely because he makes his 
profit by charging a high rent from a tenant who sells wood to the persons coming to 
cremate a dead body — Indta Noth, 25 CaL 425 

Para 3 deals only with trades which are in themselves mjunous to the health or 
physical comfort of the community, and not with those which are in themselves 
innocent, but in the course of whidi the manager or pher commits a public nuisance— 
Bariro, 1888 PR. 47; Calcutta Steam Navigation Co, 35 C.WN 115, 32 CrLJ. 235, 
58 Cal 854, AIR 1930 Cal 757, 1930 CrC. 1157. 129 IC 106 Thus, keeping a 
house of public entertainment is not by itself an offensive trade— bariro. supra In 
the above Calcutta case (35 CWN 115), Chose. J. has expressed the opinion that 
the addition of the words " the tonduel of" by the Amendment Act of 1923 has widened 
the scope of the section; it is no longer confined to trades or occupations which are 
injurious in themselves, but it also applies to cases of trades which become injurious 
by reason of the conduct of them tVhere the noise of the mill causes discomfort 
to the residents of the locality, action can be taken under this section — Munnalal v. 
Siidkar Rao. 35 Cr.LJ 591, 154 IC 365, AIR. 1934 Nag 193, 17 NLJ 54 1934 
Cr C 892 

This section relates to an existing state of affairs and not to the possibility of 
future results. If an occupation is perfectly innocent at present, the mere fact that 
It may in future become offensive to the neighbours, is no ground for issuing an order 
under this section Thus, where there is no evidence that the occupation of manufac- 
lunng bricks is in itself injurious to the health or that the petitioners were so working 
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Where there is a catchment area in the centre of which there is a water-course 
which is obstructed and the water whidi flows into the water-course is attempted to 
be carried away by the persons proceeded against under this section to their own 
village tank and the way they do it is by building a bund and cutting a new channel 
and by cutting dow'n a new portion of the old bund of the catchment area which has 
existed for 30 years and more and the effect of which is to make the water falling on 
the catchment area run away in a direction different from that of the water-course and 
to prevent it falling into a public utani (>c, a tank), that can be held to be an 
obstruction to the water-course and the order of the Magistrate directing those persons 
to restore the embankment of the catchment area to its original condition and to 
close the newly opened channel and to remove all obstructions caused by them to the 
free flow of water to the public urant is within the scope of this section — Ramasami 
V. Ramanathan, 27 Cr.LJ. 105 (106), 91 I.C 537, 1925 M.W.N. 663, 22 MLAV. 470. 
A.IR 1926 Mad. 165. 

A latrine which is not built on any public place but on a man’s owm private land 
is not a nuisance. If its use leads to a nuisance to the neighbours, the owner may 
be directed to remove the nuisance and not to remove the latrine itself — Cauri Shankar, 
26 A.LJ. 86. 29 CrLJ. 233, 107 IC. 242, AIR. 1928 All. 128j Shri Ram, A.I.R. 
1935 All 926. 37 Cr.LJ. 347. 159 I C. 198, 1935 Cr.C. 1140, 1935 A.W.R. 1004, 1935 
ALR. 1086 See also Note 331. 

If a private right is set up by the defendant, the procedure of the new section 139A 
will apply. 

326. Nuisance: — As to nuisances under the Penal Code, see secs. 268 to 294A, 
I. P. C. 

Gamini'houre ; — Keeping a gaming-house is a nuisance if crowds of disorderly 
persons flock there and cause annoyance to the pubUc—Thandavarayudu, 14 Mad. 364. 

Burning ghat -—A burning ghat may not itself be a nuisance, but if the ghat or 
ground is in such an offensive state or if cremation is performed upon jt in such a 
way as to be a source of injury, annoyance or danger to the neighbouring people, it 
wnll become a nuisance — Indta Nath. 25 Cal. 425, 2 C.W.N. 113. See also ^fuhttmmad 
Mohtdin Sait v. The Municipal Commissioners of the City of Madras, 25 Mad. 118 
(130). 

Graveyard : — An order prohibiting the use of a graveyard is not such as can be 
made under this section — Sheo Sarott Lai v. Lai Mohamad Lai, 12 C.W N. 70 

Privy : — If a privy is allowed to remain in such a condition as to be a nuisance 
to passers-by law-fully using a public place or way, proceedings to cause the nuisance 
to be abated may be instituted under this section — In re Balaji, 4 BomL.R. 882; 
Cauri Shankar and Shri Ram in Note 325 and Note 331 

Slaughtenng cattle, though it might be offensive to the prejudice and sentiments 
of a community, is not a nuisance — Nadgee Moehur Ali, 25 WR. 72. But see 
Maksood AH V. President, [/nion Board, Carftwa. 40 CrLJ. 516, 180 IC 852, A.IR. 
1938 Pat. 183, 17 Pat 669, 20 P.LT. 288, 5 BR. 505, 11 RP. 549 See also Sahabaz 
Khan v. Umrao Puri, 30 All 181 In tins connection The act of a manager of a bone 
mill in permitting a large stock of bones to remain uncovered in the open air for a 
long time so as to become rotten and to emit a smell noxious to the neighbouring 
people or passers-by, constitutes a public nuisance — Berckefield, 34 Cal 73. A noise 

which is injurious to the physical comfort of the community is a nuisance Krishna 

Mohan v. A. K Guka, 32 C.LJ 42, 21 CrLJ 669; Munnalal v. Siidhar Rao, 36 
Cr.LJ 591. 154 I C. 365, A.I R. 1934 Nag. 193. 17 NLJ. 54, 1934 Cr.C 892 There 
is no authority for distinguishing the meanmg of the word "community” in this section 
cither from the word "public” or the “neighbours” A man cannot carry on a trade or 
occupation or keep goods or merchandise that is injurious to the health or physical 
comfort of his neighbour or of the public without becoming liable to an order under 
sec. 133, Cr. P. Code merely on the ground that there may be some part of the 
community which is not affected. Under sec. I33 a Magistrate can forbid the applicant 
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to work the engine of his fartory, which makes considerable noise, from 9 r.M. to 
5 K:t.i.-Roghunavdan, A.I.R. 1931 AIL 433. 53 AIL 706. 1931 AUJ. 912. 1931 Cr.C. 

A pri\-ate owner may be guilty of acts done on his private property, if it gives 
rise to a public nuisance to those living in the neighbourhood. Therefore, the owner 
of a cremation ground may fairly be held to create a nuisance, if he allows the cremation 
of bodies upon the ground to be so performed as to annoy or endanger the Ii\cs and 
properties of persons linng in the \ndnity— fnrfra Kaik, 25 Cal 425, 2 C.W N. 113. 

A nuisance is not legalised by long enjoyment. No presenptive right can be 
acquired to commit, mmntain or continue a public nuisance in\-oKing actual danger to 
the health of the ‘community— SSei^fc Mohidttt, 2 Weir 59; Municipal Commissioncu v. 
Mahomed Alt. 16 IV.R. 6, 7 B.L.R 499; Balaji, 4 BomL.R. 882; fagroshan v Madan 
Pande, 6 Pat 428. 28 Cr.L.J. 910 (911) See also Note 320. Thus, an old slaughter- 
house can be removed, if it becomes offensive to the health of the neighbourhood^ 
Mumctpal Commissioners V. Mahomed Alt, supra. 

CesJfwof Section 133, Cr. P- C . does not permit the removal of a construction 
of a proposed cesspool on the ground that it may prove a nuisance in the future 
Preventive action in respect of an anticipated but non-existent nuisance, is limited to 
the construction of any budding or the disposal of any substance which is likely to 
occasion conflagration or explosion. Except for this, before any unlawful obstruction 
or nuisance can be removed, it is necessary that such unlawful obstruction or nuisance 
should be in existence. A covered cesspool such as was m process of construction is not 
an obstruction 'SV’hen completed it may or may not be a nuisance, but it cannot be 
, postulated either by common sense or by the conditions of the Code that it is going 
* to be a pubbe nuisance— AmtAarose v. Sundarlal, 35 CrLJ. 1414, 151 IC 7S4, 17 
N.LJ. 158, A.I R. 1934 Nag 230, 1934 CC 1088 The question whether a cesspool 
is a pubbe nuisance depends generally speaking upon the arcumstances which can 
best be ascertained by an inspecuon of the locality— Ro;;oe Lai, AIR 1934 All 325 
148 I.C 615, 1934 CfC 409, 1934 A.L.R. 429. 35 CrLJ 708, 1934 ALJ. II79, 4 
AWR 1608. 

327. Injurious trade or occupation:— The proprietor of a cremation ground 
who puts his land at the disposal of any one who wishes to cremate a dead body, 
cannot be said to be carrying on any trade or occupation, merely because he makes hjs 
profit by charging a high rent from a tenant who sells wood to the persons coming to 
cremate a dead body — Jndra Nath, 25 Cal 425 

Para 3 deals only with trades which are in themselves injurious to the health or 
physical comfort of the community, and not with those which are m themselves 

innocent, but in the course of whidi the manager or plier commits a public nuisance 

BariTo. 1888 P R 47; Calcutta Steam Nai'isalion Co . 35 C W N, 115, 32 Cr.L J. 235, 
58 Cal 854, AIR 1930 Cal 757, 1930 Cr C 1157, 129 I C. 106 Thus, keeping a 
house of public entertainment is not by itself an offensive trade — Batiro, supra In 
the abo\e Calcutta case (35 CWN. 115), Chose, J, has expressed the opinion that 
the addition of the words " the conduct of' by the Amendment Act of 1923 has widened 
the scope of the section, it is no longer confined to trades or occupations which are 
injurious m themselves, but it also applies to cases of trades which become injurious 
by reason of the conduct of them Where the noise of the mill causes discomfort 
to the residents of the locality, action can be taken under this section— A/Mnna/oI v 
Sridhar Rao, 35 CrL.J. 591, 154 IC 365. AIR. 1934 Nag 193, 17 NLJ 54, 1934 
CrC 892. 

This section relates to an existing state of affairs and not to the possibility of 
future results. If an occupation is perfectly innocent at present, the mere fact that 
it may in future become offensive to the neighbours, is no ground for issuing an order 
under this section Thus, where there is no evidence that the occupation of manufac- 
turing bricks is in itself injurious to the health or that the petitioners were so working 
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it that the health ol any one was being injured, an order under this section can be 
made in anltctpalion of the occupation being injurious to the health of the community 
in future— Gofeaf Chand. 1 Lah. 163, 21 Cr.LJ. 462. See also Note 320 

The word “community" means public or neighbours. Hence an act which is 
injurious to the physical comfort ol the neighbours must be held to be injurious to 
the physical comfort of the community — Raghunandan, 136 I.C 621, 33 Cr.L.J. 331, 
53 All. 706, 1931 A.LJ. 912, 1931 Cr.C. 705, A.IR. 1931 All. 433. But where 
a trade (burning of lime) had been carried on for the last 45 years without any 
objection being raised by the majority of the public, the Magistrate cannot pass an 
order under this section on the complaint of a few neighbours who had recently come' 
to the locality and deliberately diosen to reside there — Lalman v. Bishambar, 1932 
ALJ. 49, 33 CrLJ. 524 (526)} AIR. 1932 A!!. 159, 54 All 359, 137 IC. 626, 1932 
Cr C 169, 17 A I Cr.R. 156. Where a flour mill caused vibrations to the premises of 
two neighbours who alone complained of nuisance and there was no evidence whatever 
to suggest that any similar nuisance or inconvenience was caused to anybody else, this 
section had no application as any damage or inconvenience that might be caused to 
their prerrdses by the working of the engine must be regarded as a private nuisance 
which rrught perhaps justify civil action on their part — Rameshwar, 40 Cr.L.J. 444, 
180 I.C. 511, A.1 R. 1939 Bom. 92, 41 Bomi.R. 84. 

In order to bring a trade or occupation within the operation of this section, it 
must be shown that the interference with public comfort was considerable and a 
large section of the public was affected injuriously— Fcrol Din, 1911 P.L.R. 117, 

12 Cr.L.J. 146, 9 I C. 891. The working of rice*hu^ing machines through the whole 
night in a reridential quarter is a public nuisance, being injurious to the comfort of <. 
the whole neighbourhood— P/nroyo. 1904 PR. 9. A lawful necessary occupation such 
as tanning ought not to be interfered with unless it is proved that it is injurious to 
the health of the community— SAodi. 1888 P.R 17. Cultivation of maize, jowars, or 
bujrei within a short distance from the town, is not an injurious occupation — HJoti Shah, 
1889 P,R. 39. A person who opens a new market close to an existing market In the 
village cannot be held to be carrying on a trade or occupation that is injurious to the 
health or physical comfort of the community} nor does the fact that the people in one 
market are sometimes forcibly dragged from it to the rival one, giving rise to mutual 
recnmination and abuse, justify an order under this section— re Moidin, 2 Weir 62; 
Motdin V. Abdulla, 14 M.L J. 207. But the Magistrate can in such a case take action 
under sec. 144 (see Note 373). 

The discharge, into a river, of an effluent from an industrial factory which might 
be injurious to the health of the people who use the water in such stream, can be 
prohibited by an order under this section. But such pollution must be convincingly 
proved before any order can be passed against the wrong-doer; and it can be proved 
only after scientific inquiry and cannot be dedded merely upon the opinion of the 
neighbouring villagers — Desbs Sugar Afill v. Topsi Kahar, 8 P.L.T. 302, 28 CrLJ 317 
100 I C. 541, A.I R. 1926 Pat. 506. 

A prostitute who behaves orderly and quietly and creates no open scandal by 
riotous living and causes no actual discomfort to the neighbourhood, cannot be removed 
from her house merely on the ground of her bad character — Nando Kumaree v 
Anund Mohan, 24 W.R. 68. So also, the mere existence of houses of prostitutes by 
the roadade or the fact that they ply their trade in their houses, cannot affect the 
physical comfort of the passers-by — Basanta. 5 C.WN. 566. But where they are 
on the public road soliciting passers-by, their occupation is certainly injurious to the 

comfort of the community and may be stopped by an order under this section 

Nut Jan, 1900 P.R. 2} though for the purposes of the Penal Code such an act does 
not amount to a public nuisance wdlhin the meaning of sec. 268 of that Code— Nannt, 

22 All 113. 

1/ a person carries on a trade (eg, working a Jime-kiln) after obtaining a license 
from the Municipality, the Magistrate has jurisdiction to pass an order under this 
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seaion directing him to take precautions so as to prevent his trade from being injurious 
to the health of the community.* But it is generally inexpedient that a Magistrate 
should take action in such cases, because such matters are left by the Legislature to 
the control of the Municipal Boards — Ixdman v Bishambhar, 1932 A.L J. 49, 33 Cr.L J. 
524 (525), A.I.R. 1932 All. 159. 54 All. 359, 137 I C. 626, 1932 Cr.C. 169. See also 
K(dar Sath v. Salish Chandta in Note 320 l 

Under the old law (before 1923), if a trade or occupation was found to be offensive, 
the Magistrate had to pass an order totally prohibiting it? under the present law, it may 
be ordered to be regulated instead of being totally suppressed. 

The Magistrate has no power, while ordenng a party to stop the occupation of 
brick-making, to order him to fill up the pits made by him. The 'removal' of the 
trade or occupation docs not mean the restoration of status quo filling up the pits — 
Bkagat Ram. 51 All. 489, 30 Cr.L.J 561 (562), A.I R. 1929 All. 114, 1929 A.L.J. 177. 
116 I C. 21. It IS c\idcnt that under cl (2) of this section it is only the power to 
order removal of an obstruction which is given to the Magistrate. There is no provision 
for reconstruction of a bundh which has once been removed under this section — 
Rahmaddi v. Sker /Ifi. 26 CrL.J 517, 85 I C 357, 40 CL.J. 597, AI.R. 1925 Cal. 399. 
See also Ramasicami v. Ranianalhan, 27 Cr.LJ. 1(S, 91 I.C. 537, 1925 M.\V.N. 663, 
22 MX W 470, A.I R. 1926 Mad 165. 

328. Building likely to fall: — ^Thcre must be proof that the state of the 
building is dangerous in pTgsenit and not in future. That the building might become 
dangerous by another man altering the adjoining premises in future or undermining 
the building in question, is not a ground of action under this section — Rajauian, 1890 
P.R 5. 

Person hung, etc , in the neiihbouthood —This section is limited to Iniuries likely 
to be caused to passers-by or "to persons living or carrying on business in the neighbour- 
hood,” i e , those persons who are living actually m the alleged dangerous building or 
in the servant’s houses in the compound belonging to it, as well as those members 
of the public whose ordinary avocations may take them to the neighbourhood of the 
building complained of. Therefore, a Magistrate cannot, under this section, order the 
owner to repair his house which is standing in its own compound at a distance from 
the public road — Jasodanand, 20 All 501. 

329. Fencing a tank: Where a tank vs used as reservoir for water, the 

Magistrate can order to have it fenced to prevent accidents; but where it is proved 
to be injurious to the health and comfort of the community, he may treat it as a public 
nuisance and cause it to be filled by — In re Bistoo, 10 W.R. 27. 

Filling up excavations: — An order to fill up and bnng in to one level with 
the adjacent land, excavations made for taking mud for the manufacture of bncks, 
IS illegal, as the Magistrate can only order them to be fenced, even if they are by 
the side of a public way— /n re Sulemanjt, 22 Bom. 714. Cf 51 All. 489 cited in 
Note 327, ante. 

Clearing of a tank or filling it up: — The Magistrate has jurisdiction to 
pass an order under this section to remov'e the nuisance from a tank either by 
re-excavating or by filling it up or by clearing the water weeds — Kiran Chandra v. 
Ramesh, 27 C WN 459 (461), 72 I.C, 77, AIR. 1923 Cal 589. 24 CrLJ. 317. 

Fencing a well: — )Vhere a well adjoining a road is dangerous to the public 
as well as to the existence of the road, an order under sec 133 can direct the con- 
struction of such works only as are necessary for the safety of the public and not of 
works necessary for the safety or improv’cment of the road — Aluvala Guruviah, 31 Mad 
280 (282). 

330. Procedure to be strictly followed: — Where a Magistrate commences 
proceedings under sec. 133, he is not at liberty to proceed otherwise than in conformity 
V'lth the rules la'd down in this chapter. He cannot dispose of the case summanly 
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under sec. 144 — Pitli Singh, 8 W.R. 37; JassioH v. Mangladka, 29 Cr.LJ. 530, 109 I.C. 
354, 9 Lah L.J. 522, A I.R. 1928 Lah. 95. 

Taking evidence Before pasang a wnditional order under this section a 
Magistrate is not bound to take evidence, because the proceedings under this section 
are entirely ex partes but he should do so before making the order absolute under 
sec. 137— Srinafh v. Ainaddi, 24 Cal. 395; Abdul Shakur. 130 I C. 627, 1930 A.L.J. 
1935, A, I R. 1931 All. 257, 1931 Cr.C. 417, Ind. Rul 1931 All. 291. But see Consolidation 
Co-operative Society v. Har Gobind, A.IR. 1939 Lah 276. The report or other 
information whereon the Magistrates took acUon before making the conditional order, 
is no evidence against the opposite party— Ratmokon, 44 Cal. 61 (64), 20 C.W.N. 
1171. 

331. Nature of order: — An order under this section is ex parte — Srinatk v. 
Ainaddi. 24 Cal 395, 1 C.W.N. 217; Rat bfohan. 44 Cal. 61, 20 C.W.N. 1171. 

The order should be directed to particular individuals, and must not be general, 
except in cases of emergency, to which Chapter XI applies, when they can be addressed 
to the public generally — Jokhu, 8 AIL 99 (100). 

The order under this section must not be vague; it must be such that the persons 
to whom it is directed will be able to leam from its contents what they are ordered 
to do, for the purpose of complying with it— Xoli Mohan v. Nakari, 11 C.L.J. 114, 
11 Cr.L.J. 213, 5 I.C. 722. If the order is ambiguous and open to two interpretations, 
the one most favourable to the accused will be adopted— Parhiif/y, 16 Cal. 9 

The order must be conditional, and not absolute. Every order should state the 
time withm which and the place where the person to whom it is issued may appear and 
move to have it set aside — Braja Kanta, 9 CaL 637. The Code Itself calls the order 
under sec. 133, Cr. P. C., a conditional order and that under sec. 142, Cr. P. C., an 
injunction. The forms are entirely different, and the form in which the conditional 
order is expressed is such as not to amount to an injunction— Dullabh Jiwen 
V. Kikabhai Rakimatullah. A I.R. 1938 Nag. 84 (85), ILR. 1935 Nag. 348. 176 I.C. 
257, 11 RN. 45. This section clearly contemplates that in suitable cases the order 
initially made may be modified and the modified order may be allowed to stand— 
Jhan Lai, 26 Cr.L J. 731, 86 I.C. 219, 23 AL.J. 43. A.I.R. 1925 All. 310. 

When in a proceeding under this section, insututed against a number of persons, 
it IS alleged that various unlawful obstructions have been caused upon a public way, 
it is essential that the order should slate accurately, with regard to each person, the 
specific obstruction made by him, which he is required to remove, unless it is alleged 
that all the persons are jointly responsible for ail obstructions mentioned No person 
can be called upon under this section to remove an obstruction not caused by himself 
— Rai Mohan, 44 Cal. 61 (65), 17 CrLJ. 409, 35 IC. 969, 20 C.\Y.N. 1171; Khem 
Chand, 28 Cr.L.J 1036, 106 I C. 220, A I R 1928 Lah 187. 

And lastly, the order must be confined to the removal of the nuisance only, and 
^ould not direct the removal of the whole thing} for instance, in the case of a tank, 

the order should be to fence the tank and not to fill up the tank Bijfoo, 10 W.R 

27. If the Magistrate finds a burning ghat to be a nuisance, he cannot order the 
removal of the ghat itself but can order the removal of the nuisance, i e., he can take 

such steps as would result in the cremation ceasing to be a nuisance Indra Nath, 

25 Cal 425. In a case where sparks from a forge might set fire to a cotton stored 
in an adjoining building, the Magistrate cannot order the removal of the forge, but 
should order its construction in sudi a way that sparks shall not issue out of it into 
the open air— 7n re Lahanu, Ratanlal 872. If the branch of a tree is likely to fall 
on passers-by, the Magistrate diould not order the tree to be cut down but may 
secure the safety of the public by ordering proper support to be given so as to prevent 
the branch from falling— Go^ul, 22 ALJ 436, 2S CrLJ. 104, A.I.R. 1924 All 667. 
If the use of a latrine is made in sudi a way as to be a nuisance to the neighbours, 
the Magistrate should order the owner to remove the nuisance of the misuse and not 
to remove the latrine itself— Canri Stenfcar v. Srikxiskna, 26 A.L J. 86, 29 Cr.L J. 233, 
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A.IR. 1928 All. 128, 107 IC. 242| Shii Ram, A.I.R. 1935 All 926, 1935 A.W.R. 1004, 
1935 Cr.C 1104. 1935 ALR. 1086, 159 IC 1^. 37 Cr.LJ. 347. But the removal 
of the latrine may be ordered in a case where ‘it adjoins a well, the water of which 
the public drink and there is danger of injury to the health of the public — Mahabir 
Ptasad V. Dhanusdhari Prasad, A.LR. 1936 Pat. 409, 163 IC. 514, 1936 Cr.C. 641. 
1935 P.1V.N. 358 ^^'here the facts found on proper evidence were that the noise 
made by the factor)' engine was such as to be a serious nuisance to the neighbours, 
meaning thereby a considerable number of people living in the neighbourhood, preventing 
them from sleeping at night and concentrating on their work during the day, the 
proper order to make was. not that the factory' should be closed, but that the working 
of the engine should be forbidden between the hours 9 P.M. to 5 am. — Rameshwar, 
A.I.R. 1939 Bom. 92 (95), 41 Bom.L.R. 84. See also Raghunandan Prasad, A.I.R. 
1931 All. 433. 1931 Cr.C. 705, 136 I.C 621, 33 Cr.L.J. 331, 53 AU. 706, 1931 AL.J. 
912. But where the only dispuCfc between the parties was whether the trade which 
was being carried on by the opposite parly should be ordered to be stopped, there 
was no dispute that it should be regulated in any manner and the opposite party were 
insisting that they were carrying on their trade m a proper manner and that it was 
in those circumstances not a nuisance, it is not within the province of a Court of 
Rension, when the matter has been decided against them, to impose some conditions 
which the endence does not justify and to which the minds of the parties were never 
directed — Afatiood Aft v. President . Union Board, Garkwa. 40 CrL.J 516 (518), 
180 I C 852. AIR. 1938 Pat. 183, 17 Pal 669. 20 PLT. 288, relying on Munietpal 
Commissioners of the Suburbs of Calcutta v ^fuhatnmad Alt. 7 BLR 499, 16 WRCr 
6 and Municipal Commissioners for the Suburbs of Calcutta v. Amanat Alt, 7 BLR 
516. 

An order for the removal of a house which is said to represent an encroachment 
or obstruction on a public way cannot be supported when there is no finding as to 
the extent to which the house in question encroaches upon it The extent of the 
encroachment should be ascertained by relaying the map on the ground or otherwise 
and should be definitely specified in the order— PAagaf v Ramrup, 21 CLJ 116, 27 
IC. 224s Jhai* Lol. 26 CrLJ. 731, 86 IC. 219, 23 ALJ 43, AIR. 1925 All 310. 
But where the Magistrate passed an order for removal of the obstruction from a 
particular settlement dag, which was well-defined in ihe settlement record and, when 
notice was served upon the opposite party to show cause under this section, he did 
not object on the ground of vagueness of the notice, the order was not liable to be 
set aside — Rajam Kanta v Ibrahim, AIR 1^9 Cal. 507 ( 508), 33 C.WN. 748, 57 
Cal 252 

See also the last paragraph of Note 327. 

332. Dropping of proceedings: — K a Magistrate is satisfied that there are 
no sufficient grounds for taking action under this section, he can drop the proceedings — 
Jsswr Churn v. Kali Churn, 8 Cal 883 The High Court will seldom interfere with the 
exercise of the discretion by the Magistrate, leaving the petitioner to have recourse to 
his ordinary rights in the Civil Court if he has any cause of action against the opposite 
party — Jogendra v Rahhal, 14 CWN cxcit. 

Proceedings once dropped can be rcvis'ed, if sufficient cause is known — Ishan 
Chandra V Prasanna, 5 CWN. 173. 

See also para 345 

Further inquiry: — Section 437 (now 436) enables a superior Court to direct 
further inquiry in case of oSences. But proceedings under this chapter are not pro- 
ceedings in respect of offences, and therefore sec. 437 (now 436) cannot apply. So, if 
a Magistrate drops proceedings under this section, neither the District Magistrate nor 
the Sessions Judge can order further inquiry under sec. 437 (now 436) — Srinath v. 
Ainuddi, 24 Cal 395, 1 CWN 217 The proper procedure for the District Magistrate 
in such a case is to refer the matter to the High Court— India Nath, 25 Cal. 425, 
2 C.W.N. 113; Prithipal, 2 O WJ4. 549, 26 Cfl J- 1251, 88 I C. 995. 
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Fresh proceedings; ThcTe is nothing in the law to prevent the Magistrate 

drawing up fresh proceedings based on proper materials— Sa/isft v. Krishna, 34 CAV.N. 
?57 C959), 32 Ci.LJ. 1B9, 128 I.C. WO, A.I.R. 1931 Cal 2, Ind. Rul. 1931 Cal. 106, 
1931 Cr.C. 34. 

333. Orders not under this section:— A Magistrate has no jurisdiction 
under this section to pass the following orders : — 

(1) An order regarding the custody and guardianship of children — Anon., 2 Weir 
66 (67). 

(2) An order directing a person not to cultivate bis land— DAan 1 A.LJ. 

615. 

(3) An order on a person to lop off branches of a tree of his, which overhung a 
certain house and might afford facility to tlueves — Hhaial, 1883 A.W.N. 22. 

(4) An order to close a graveyard — Sheo Saran v. Lol Md., 12 C.W.N. 70. 

(5) An Older prohibiting persons to drink the water of a tertian well — Sfuoawber, 
1893 A.W.N. 145. 

(6) A general order prohibiting the public to frequent the roads and places of a 
certain village between certain hours — Komul Kisto, 12 C L.R. 231. 

(7) An order calling upon a person to repair a well, and upon his failure to do 
so, directing him to pay a fine, wherefrom the Magistrate ordered the well to be repaired, 
i« an illegal order — Tatya, Ratanlal, 50 

334. Civil Suits: — ^No suit will lie in a Civil Court to set aside an order 
passed under this section, and the Ci\'il Courts have no jurisdiction to question or 
set aside such order— Cfcjudro SeeJtar, 12 W.R. 18 (F.B.); Ujalamoyi v. Chandra 
4 B L R. 24. Thus, a Civil Court has no jurisdiction to order a road which has been 
declared by the Magistrate as a public road to be closed— RooJie, U W.R. 434 (Civil). 
But in spTte of an order under tlds section a suit will lie for a declaration under sec. 42 
^of the Specific Relief Act against any one of the public who claims to use the road as a 
public road— CA uki Lal[ v. Ram Ktshen, 15 Cat 460 (F.B.) j Cooroo v. Prohhoo, 19 W R. 
426 (Civil)} Multy Ram v Mohi Lai, 6 Cal 291} Kdkanihappo v MaiisUate, 6 
Bom. 670i Secretary of State v. Jethabhai Kalidas, 17 Bom. 293. For contra see 
Khodabuksh v Manglai, 14 Cal. 60 which was overruled by the Full Bench m Chunt 
Lai V. Ram Kishan, supra. 

A Magistrate’s order under this section is not a conclusive determination of the 
question of title; it is, therefore, competent to a Civil Court to try the question 
whether a land is private property or a public place— Afwriy Ram v. Mohi Lai, 6 
Cal. 291, so also, it is open to the party to bring a declaratory suit against any member 
of the public who use the road as a public one — Chum Lai v. Ram Kishen, 15 Cal. 
460. The suit for a declaration of private right can be brought against persons who 
initiated proceedings under sec. 133, Cr. P. C., without impleading any other member 
of the public — SAe»fe/i Ekbat AH v. Anu Manfki. 14 C.WJ^. cxTxix. 

Para. 2, sec. 133, Cr. P. C., prevents the Civil Court from questioning the order 
duly made by a Magistrate under sec 133 whidi empowers the Magistrate to pass a 
conditional order. There is no sudi bar to the absolute order of a Magistrate being 
questioned in Civil Court. A similar clause does not appear in sec. 140. Cr. P. C, 
which deals with an absolute order. The proceedings under sec. 133 are more or less 
summary and the Magistrate’s decision goes so far as to fix upon the party who must 
go to the Civil Court to get a civil dispute derided— ZlMlicAoMcf, A I.R. 1929 All. 833, 
51 All. 1025, 121 IC. 560, 1929 CrC 358. 

To such a suit the Secretary of State cannot properly be made a party— CAwnni 
Lall V. Ram Ktshen, 15 Cal 460 ^70) (FJ3 ). Nor can the plaintiff sue the Magistrate 
personally, for the Magistrate has only acted in the discharge of his legal duty in a 
judicial character— CA mmmi Lall v. Ram Kishm, 15 Cal 460 (466), following Ujalamoyi 
V. Chandra, supra and Meechoo v. Ravenskaw, 11 Beng.LR. 9, 19 W.R 345} Ntlkanthapa 
V. Maghlraie. 6 Bom. 670. But the public roads being vested by sec. 37 of Bombay 
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Act V ol 1879 in the Government ol Bombay', who arc thus "interested to deny” 
the phintifTs title to the land, the plaintiff (subject to the discretion of the Court) 
is entitled to a declaration as against the Government (i‘e., the Secretary of State 
for India in Council) of his right to the land under sec. 42 of the Specific Relief Act 
(I of 1877) — Sccietary o] Slate v. Jethabhai Kahdas. 17 Bom. 293 (293). See also 
NUkanthap’l>a v. ^fugijfra/e, 6 Bom. 670. 

The c-xistence of the Magistrate’s order under sec. 133, Cr. P C, does not of 
itself shift the onus of proof from the defendant to the plaintiff who is in possession 
— Stcretary of State v Jethabhai Kaltdas, 17 Bom. 293 ( 299). 

335. Revision: — ^The High Court can interfere when there is no evidence or 
no reasonable e\idcnce on record to justify the Magistrate’s finding or where the finding 
arrived at is peT\'erse or such as no reasonable man could have arrived at on the evidence 
produced — Abdul Wahid v. Abdullah, 45 All. 656 (661) Thus, the High Court will 
irterfere where an attempt has been made to abuse the powers of the Court, that is, 
where the Magistrate has given a decision regarding matters which properly lie within 
the cognizance of Civil Courts (as for instance, in a case when a private right has been 
set up by a party) — Abdul Wahid v Abdullah, 45 All. 656 (657) , 21 A L J. 529, 74 I C 
849. 

ll’hen the High Court has power to confirm the order of the Magistrate, there is 
no ground for holding that it has not also power to modify that order to such extent 
as may seem fit— A/awoliar. 30 Cf.L.J. 670 (672), 116 I.C. 786. 1929 AL.J. 385, AIR. 
1929 AIL 220. Ind Rul. 1929 All. 610. 

But it is not the practice of the High Court to entertain an application in revision 
unless the party aggrieved had first moved the Sessions Judge under secs. 435 and 438— 
Rath Behau v. Phani Bhuthan. 48 Cal 534, 22 CrL J. 650 

336. Party: An order under this section, and, any order under the subsequent 

sections of this chapter is an order against a particular individual. IVhen that individual 
dies, the order ceases to have any effect and must be considered spent, and the 
Magistrate would not be entitled to act under sec 140 (2). If he considers it 
necessary to issue another order against the successor of the deceased, he must take 
separate proceedings— /ugaf Kishare. 26 ALJ 405. 29 CrLJ. 445 (446), 108 I.C. 
565, A.I.R. 1928 All 300, 9 A.ICrR 434. 

There can be no doubt that an order under sec. 133, Cr. P. C , binds the person 
against whom the order is passed and nobody else — Ram Sakai v. Uttama, 36 CrLJ. 
144, 152 IC 737s Jugal. 108 IC 565, 26 ALJ 405. 29 CrLJ 445, A.I R. 1928 AU 

soo. 

336 A. Costs: — There is no provision in Oiapter X of Cr. P. C., for the 
payment of costs by any party to the proceeding — Rahimaddi y Sker Alt, 26 Cr.L J. 
517, 85 I.C. 357, 40 C.L.J. 597, A.I R. 1925 Cal 399. 

134. (1) The order shall, if practicable, be served on the 

Service or notification person against whom it is made in manner 
of order. herein provided for service of a summons. 

(2) If such order cannot be so served, it shall be notified 
by proclamation, published in such manner as the Provincial 
Government may by rule direct, and a copy thereof shall be stuck 
up at such place or places as may be fittest for conveying the 
information to such person. 

Amendment: — ^The words "Provmaal Gos’emment” have been substituted for 
"Local Government” by sec. 4 of the Govemment of India (Adaptation of Indian 
Laws) Order, 1937. 
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337. Service of notice: — In case of service of a conditional order under 
sec. 133, Cr. P. C , the procedure, which is provided by sec. 71, Cr. P. C , cannot be 
made use of unless service in the manner mentioned in sections 69 and 70 cannot be 
effected by the exercise of due diligence — Beni v. Jadu, 43 C.L.3. 113, 31 C.W.N. 148, 
A.I.R. 1926 Cal. 1208. If personal service is not practicable, the order may be affixed 
to the house of the defendant — Narayan, 12 Mad. 475 (477). It is not open to resort 
to the procedure laid down in cl. (2) of this section when no attempt was made to 
serve the order through any relative as laid down in sec 70, or by affixing to the 
petitioner’s house as laid down in sec. 71 — Abdul Jabbar, 36 Cr.L.J. 736, 155 I.C. 
416, A.I R. 1935 Cal. 251, 39 CWJi. 141, 60 CL.J. 474, 1935 Cr C 333. The terms 
of this section are directory and ought to be followed; but an omission to follow its provi- 
sions is a mere irregularity and does not nullify the order — Parbutly, 16 Cal 9; Abu 
Hussain Shaikh v. Emp., 44 C W.N. 641 (646). A.I.R. 1940 Cal. 358; Madan Kishore, 41 
Cr.L.J. 414 (415), 187 IC. 135, 21 P.L.T. 231. Thus, the non-service of notice does 
not invalidate the order if the parties adnut that they knew of the existence of the 
notice — Hochan v. Elliot, 5 WR. 4. IVhere the parties had information of the order, 
it is immaterial that the mode in which it was brought to their notice was not in 
strict accordance with the provirions of this section — Nut Jan, 1900 P.R. 2; Khushi 
Ram, 4 Lah. 224 (229), 24 Cr.LJ. 457. So, where the persons against whom the 
order was made were residents of a Klokalla, and the order instead of being served 
on them personally was stuck up in some conspicuous place of the Mohalla, and the 
parties came to know of the order, held that the service of the order, though irregular, 
did not affect its validity— XAnjAi Ram. supra. Service of notice on agent is sufficient 
when it is not shown that the party was kept in ignorance of what was going on— 
.Emp. V. Ram Silas, 30 All. 364. 

135. The person against whom such order is made shall — 
Person to whom order (^) perform, within the time and in the 
is addressed to obey or tnanner specified in the order, the ‘act direct- 
show cause or claim jury. thereby; or 

(b) appear in accordance with such order and either show 
cause against the same, or apply to the Magistrate by whom it 
was made, to appoint a jury to try whether the same is reasonable 
and proper. 

338. Application to show cause or for jury: — Since the proceeding 
under sec. 133 is in the first instance entirely ex parte, and since the report or other 
information whereon the Magistrate has taken action before making the conditional 
order under section 133 is no evidence against the opposite party, it is consequently 
desirable that reasonable opportunity should be given to the opposite party to show 
cause as contemplated by this section and to adduce evidence as prescribed by section 
137— Mohan. 44 Cal. 61 (64), 20 C.WJ4. 1171, 35 I.a 969. 

Under this section a party cannot both show cause and apply for a jury at the 
same time; .he has the right to adopt only one of the alternatives— Lai, 13 
C.W.N. 367, lO.Cr.L.J.,494, 4 I.C. 72; Jiblal v. Gena, 24 CrL.J. 492, 72 I C. 956, 

4 P.L.T. 15, A.I.R. 1923 Pat 229. This section gives persons against whom conditional 
orders have been passed under sea 133, Cr. P, C, three alternatives: they may carry 
out the order, or they may appear and, show cause against the order, or they may 
apply to the Magistrate to appoint a jury to try whether the order is reasonable or 
proper, that is to say, they have the dioice of obedience to the order, or the choice 
of being heard by one tribunal but not by two; they have a choice of being heard by 
a Magistrate or they have the chwce of being heard by a jury. The purpose of the 
section is clear. They roust either obey the order or show cause why the order should 
not have been made. They can be heard once in their defence but they cannot be 
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heard twice — Jethanand v. Shikarpur Munieipality, A.IR. 1940 Sind 24 (25), IL.R. 
1939 Kar, 179, 41 Cr.LJ. 364, 186 I.C. 723. 

The application for the appointment of a jury must be made to the Magistrate 
by tchom the conditional order under sec. 133 uas made. Where the defendant appears 
and demands a jury under sec. 135, the matter must be disposed of by the Magistrate 
issuing the conditional order, and not by any other Magistrate to whom the case might 
have been referred for inquirj’. If the defendant does not demand a jury but appears 
and shows cause, the Magistrate who issued the conditional order under sec. 155 may 
make over the case to any other Magistrate for disposal — Jagroshan v. Madan Pande, 
6 PaL 428, 8 P.L.T. 452, 28 Cr.L.J 910 (911), A I.R. 1927 Pat. 265, 105 I.C. 238; 
Angappa v. Perumal, 43 Mad. 316, 37 M.LJ. 313, 1919 M.W.N. 695, 20 CrL J. 761, 53 
I C. 489 See also Manipur v. Bidku Bhutan, 26 I.C. 146, 42 Cal. 158, 18 C.W.N, 1086, 
15 Cr.L.J. 698 See also Notes 343A and 355. 

339. Qalm of private right: — If the person against whom an order under 
sec. 133 is made claims a private right of way, the question as to the existence of the 
pri\-ate right is to be decided by the Magistrate himself and not to be left to the jury — 
Kailash v Ram Lai, 26 Cal. 869 ( 870). See sub-section (3) of sec. 139A. 

WTien a person has applied for a jury and a jury has been appointed, the party 
cannot set up the plea that he caused the obstruction under a claim of private right 
to the way — 7ri re Laehman, 22 AIL 267; Ram Bdas, 30 All 364 This is now made 
clear by the new section 139A. According to the procedure laid down in that section, 
as soon as the defendant appears before the Magistrate, the latter shall question him 
as to whether he claims a private right; even if the defendant applies for a jury, still 
the Magistrate shall question him whether he has any such claim, before the Magistrate 
proceeds to appoint a juryi and the defendant, if he has any such claim, will have to 
state and substantiate it before the Magistrate, and will not be allowed to set up any 
such claim before the jury. 

The application for a jury will operate as a waiver of the plea of a claim of 
private right. Once a jury is appointed on the application of the person against whom 
an order has been made under sec 133, it is not open to him at a later stage to set up 
a claim of nght to the subject of contention and to have his claim determined by the 
Magistrate before the jury proceed with the matter — Ah Yuiay v. A/a Cyi, 7 BurL.T. 
23, 15 CrL J 269, Abdul Shakur. 130 IC 627, 1930 ALJ. 1335, A.I.R. 1931 All. 257, 
1931 Cr.C. 417, Ind Rul 1931 All 291, 32 Cr.LJ. 565 The Patna and Lahore High 
Courts took a different view and held that there could not be a waiver of a mandatory 
provision such as was contemplated by sec 139A, Cr. P. Code — Mahadeo Lai v Hossaini 
Pandey, AIR 1930 Pat. 199, 31 Cr.LJ 53. 120 IC 289, Ind. Rul 1930 Pat 1; 
Hamid Alt, 32 CrL J. 250, 129 IC. 222, A.I R. 1930 Lah. 1046, 1930 CrC 1222, Ind. 
Rul 1931 Lah 158 

Before the Magistrate makes an enquiry under sec 139A, Cr. P. C , as to whether 
there is evidence in support of the denial of the existena of a public way, the petitioner 
need not elect to have the matter fixed by a jury under sec. 135 It is still open to 
the petitioner to elect to have the matter tried by a jury after it has been decided 
by the Magistrate that there is no reliable evidence in support of the denial of the 
existence of the public way — Shamji Trkumdas v Rafr Moye, 56 C L J 249, 34 Cr.L J. 
532, 143 I C. 178, A.I.R. 1933 Cal 318 


136. If such person does not perform such act or appear 
and show cause or apply for the appoint- 
^ required by section 135, 

taumg so. prescribed 

in that behalf in section 188 of the Indian Penal Code, and the 
order shall be made absolute. 
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340. Object of section: — The prowsions of this section are stringent, because 
the intention is to create facilities for conditional orders, -which Magistrates are authorised 
to pass under this chapter, becoming final wthout needless delay, and thereby promptly 
to ensure public safety — Narayan, 12 Mad. 475 (478). Therefore, an order imder this 
section must be passed without delay. Where a conditional order passed under section 
133 was made absolute four years later, the High Court treated the' final order as 
resting on no conditional order and reversed it — /« re Rangabai, 23 Bom.L.R. 844, 
22 Cr.Lj. 605. 

341. Order absolute: — If the person neither performs the act nor appears 
and shows cause, nor applies for a jury, he can be punished at once, without its being 
necessary to wait until an order absolute has been passed. The words are “and the 
order shall be made absolute" — Btshambar, 13 All. 577 (579). Where an order has 
become absolute under this section, it cannot be questioned in any subsequent proceed- 
ings even if its legality -were not fully established — Nur Jan, 1900 P R. 2. This section 
conclusively presumes that the conditional order was correctly made, and it is not 
competent to the party to go behind the order and question its validity in proceedings 
under sec. 188, I. P. Code — Naiayana, 12 Mad. 475 ( 478)} Btshambar, 13 All. 577 
(579). But where the Magistrate makes an order which he had no jurisdiction to 
pass, the party affected by jt can go behind the order — Jasodanand, 20 All. 501. 

Even though an order has been made absolute under this section by reason of the 
party not being able to attend on the date fixed, the Magistrate can set aside the 
et parte order on the appearance of the party. In such a case the Magistrate must 
proceed to record evidence as provided by sec. 137 and shall then cither make the 
order absolute again or shall drop the proceedings, as the case may be— Romsarsffi 
Ram Lagan, 19 CrL J. 214, 4 Pat.L.W. 50, 43 I.C. 790. But see Shahabuddin v. Abdul 
Kader in Note 360. 

342. No further notice necessary; — ^Whenever the time fixed in the order 
under sec. 133 has been allowed by the defendant to pass without compliance with the 
order or without protest, the liability to punishment attaches at once, and no further 
notice is necessary under sec. 140 — Aluvata Cutuviah, 31 Mad. 280 (282). See Note 
260 under sec. 140. 

137. (1) If he appears and shows cause against the order, 
Procedure where he the Magistrate shall take evidence in the 
appears to show cause. matter as in a summons-case. 

(2) If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings ‘shall be taken in 
the case. 

(3) If the Magistrate is not so satisfied, the order shall be 
made absolute. 

343. Scope: — An order under this section can onjy be made, where there is 

an existing obstruction or nuisance and cannot be made in respect of some future 
nuisance. But the Magistrate is not precluded from making a final order under this 
section owing to the fact that he had made an order under sec. 142, Cr. P. C, -which 
was complied with— Rehori Mahan v. Chattal 'Chandra, 63 C L.J 5 AIR 1936 Cal. 
692. 38 Cr.L.J. 173. 166 I C. 221, 1^ Cr.C. 954. 9 R C. 490. ' • ■ 

343A. ‘Magistrate*:— The power to issue a conditional order belongs only 
to the Magistrate mentioned in the beginning of Sec 133. The power to appoint a 
jury also belongs to the Magistrate who made tljs conditional order (see sec 13S). 
But the Magistrate who is to bold the inquiry under sec. 137 need not be the Magistrate 
who made the order under sec- 133; the Magistrate in sec 137 is the Magistrate 
beiore wham the parly is ordered to appear (see sec 133); he may be either the 
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Magistrate himself who issued the condiUonal order, or a Magistrate of the first or 
second class mentioned in the last para of sec. 133 (1). This seems to be the meaning 
of secs. 133 and 137 read together. Therefore, where a Magistrate issuing a conditional 
order under sec. 133 required certain persons to appear before a 2nd class Magistrate, 
the latter can exercise his powers under sec 137 and can take evidence, confirm the 
conditional order or stay further proceedings. See In re Narasmha, 9 Mad. 201; 
Prfortalh v. Gobord/ione, 25 Cal. 278; Venkanna, 2 Weir 61; /agroshan v. Madan, 
6 Pat- 423. 8 P.L.T. 452, 28 Cr.L.J. 910, A.I.R. 1927 Pat. 265. See also Notes in 
paras. 347 and 357A. 

344. Taking evidence; — ^WTien a party appears to show cause, the Magis- 
trate is bound to take evidence as in a summons case. He cannot make the order 
absolute without taking c\ndence — Jasti, 20 A.L.j. 692, A.I.R. 1922 All. 335, 25 Cr.L.J. 
266; In re ^/alifl<fa;i, 11 Bom. 375; Bcchan, 47 All 341, AI.R. 1925 All 614, 26 CrLJ. 
905; Sant Sakai v. Lachman Singh, 9 OLJ. 64, 23 Cr.L.J. 250; Attar Singh v. Hari 
Singh, 27 P.L.R 764, 28 Cr.LJ. 60; Katyan Mul Mathur, A I.R. 1936 Pat. 577, 
37 CrJ-J. 1159, 165 I C. S42, 1936 Cr C. 948 Even if the party appears after the 
time fixed in the order, hut before the case is taken up, the Magistrate is bound to 
hear his objection and take e\ndence for the order he has to make — In re BUtoo, 
10 W.R 27 The absence of the objector at an adj'ourned heanng after he has once 
appeared to show cause, will not absolve the Magistrate of his duty of taking some 
evndence at least before making the order absolute — In re Ram Singh, 2 BomL.R 818; 
Beehan (npra). The hfagistrace cannot act solely on his own opinion; he is bound 
to take e\*idence as the basis of his order which he is to make — Doranami v. Sudarsana, 
17 MLT 142, 16 CrLJ 207; In te Mahadap, 11 Bom. 375; Kohndavela. 2 Weir 62; 
SAffi/i. 17 PR. 1883 (Cr.); Sita Ram, 32 PR 1917, 41 IC 1000, 18 CrLJ 888; 
Khan Dm v Woicn, A I R 193S Lah 28 It is illegal for him to make the order 
absolute solely on the report of a Tahsildar. He must go into the evidence adduced 
by the defendant and record his findings— /imoi/ v Banda, 20 AL.J 657; 27 CrLJ, 
864, 95 I.C. 944; Ran Bahadur v. Bhagwali, 27 CrLJ 1254, SOWN 844; Abdul 
Karim, AIR. 1927 All. 381, 49 All 453, 25 ALJ 424. 28 CrLJ 294; Ackkru, 11 
Lah 247, 31 Cr.LJ 880 ( 881). 31 PL.R 503, AIR. 1930 Lah 662, 125 1C. 613 
The report or information received by the Magistrate before passing the conditional 
Older under sec. 133, is no evidence against the other party (the proceeding under 
sec. 133 being entirely ex parte) and the Magistrate cannot act upon it but is bound 
to take evidence in the presence of the opposite party — Srwath v. Ainaddi. 24 Cal 395, 
1 CWJ^ 217; Ratmohan, 44 Cal 61. 20 C.WJM. 1171, 17 Cr.LJ 409, 35 IC. 969, 
A.I R 1927 Cal 207; Rameshwar, AIR. 1939 Bom 92, 41 BomLR 84, 40 Cr,L.J 444, 
180 I.C 511, 11 RB 301 The Magistrate cannot, on perusing the statements of the 

parties, but without taking any evidence, cancel the order under sec. 133, Cr. P. C. 

Ganga Prosed v Khtltsh Chandra, AIR 1929 Cal 21, 118 I.C 863, 30 Cr.L.J 973. 
The provisions of sec 137 (1), Cr P C. are imperative and the failure of the Magistrate 
to follow the same \atiates the entire proceedings — Tirkha v. Nanak, 28 CrLJ 291 
(292), 49 All 475, 25 ALJ. 377, AIR. 1927 All 350. 100 IC 371; Kishori Lai, 
13 CWN. 367 (369), 10 CrL.J. 491, 4 IC 72; Vpendra v. Rampal, 10 CLJ. 
482 The provision of clause (1) of this section mandatory and before making the 
order absolute it is imperative that evidence should be taken as in a summons case. 
The Magistrate could not, without recording evidence, act on his own opinion — Jagan 
Kalh. 28 CrLJ 510, 101 IC 891, A.IR. 1927 All 825, Khair Dm v irosen, AI.R. 
1935 Lah. 28, 37 CrLJ 70. 159 IC 374, 1935 CrC 19 Such action on the part of 
the Magistrate in ignoring the dear proxtstons of this section arrounts to a substantial 
error and cannot be cured by sec 537, Cr. P. C — Klioir Din v U’osan, supra, following 
Dhura v Tara. 49 All 170, 28 Cr L J. 159, 25 A L.J. 155, A I.R. 1927 All 267. 99 I C 
415 He also cannot, even with the consent of the parties, refer the matter to a 
subordinate Magistrate for inquiry and report, and then pass the final order on the 
basis of that report; he must take the evidence himself — In re Kariyappa, 47 Bom. 89 



310 


THE CODE OF CRIMINAL PROCEDURE 


[Chap. X. 


24 BomL.R. 807, AIR. 1922 Bom. 384} he cannot base his decision upon the informa- 
tion gathered from a personal local inspection, instead of taking evidence, even though 
the parties agree to abide by his decision — Upendia v. Rampal, 10 CLJ. 482, 11 
Cr.LJ. 1, 4 I.C. 436} Ram Chandia, 35 CrXJ. 1020, 15 P.L.T. 288, 1934 Cr.C. 737, 
149 I.C. 839, A.I.R. 1934 PaL 316; Dojaiswami v. Sudatsana, 17 M L.T. 142; Ramohan. 
20 C.WJ^. 1171, 17 Cr.L.J. 409, 35 I.C. 969, 44 Cal. 61 (64); Kalhaday v. Sidhesviat, 
23 C.W.N. 1054, 50 I.C. 658, 20 Cr.L.J. 322; Bhu v- Gokul, 20 Cr.LJ 217, 49 I.a 777 
(Pat.); Mukhand, 8 O.W.N 651. 32 CrUJ. 1165 (1166), A.I.R. 1931 Oudh 397, 1931 
Cr.C. 829, Ind Rul. 1931 Oudh 352, 132 I.C 800; Kanhatya Lai. 24 O.C. 267, 22 CrLJ. 
765, 64 I.C. 285; Tirkha v. Nanak, 49 AIL 475, 25 A.L.J. 377, A.I R. 1927 AH. 350, 100 
IC. 371, 28 Cr.LJ 291 (292); Achhiu. supra; Ramehwar, A.I R. 1939 Bom, 92, 
41 BomLR. 84, 11 R.B 301, 40 CrXJ. 444, 180 I.C. 511; Bhoora v. Tara Singh. 
A.I.R. 1927 All. 267, 99 I C. 415. 28 Cr.L.J. 159, 49 AH. 270, 25 A.LJ. 155. The 
correctness of the above view cannot be doubted. The Court is not expected to base its 
judgment on its own inspection note which may however necessitate no more than 
technical compliance with law that there should be substantive evidence apart from 
the inspection note which is merely to aid it in appreciating the evidence before the 
Court. This being so, the Magistrate should have examined, at least, the complainant 
—Ram Lai, A.I.R 1934 All 325, 1934 A.LJ. 1179, 1934 Mr.C. 409, 35 CrLJ. 708, 
148 I.C 615 This section does not authorise a Magistrate to assume the role of an 
arbitrator, even though the parties agree to his doing so, and to pass an order after a 
local inquiry without recording evidence— CAaiufro Mandal v. Ram Mandal, 25 C.LJ. 
349, 40 I.C 738, 21 C.W.N 926, 18 CrLJ. 738; Upendra v. Rampal, 10 C.L.J. 482, 
11 CrL.J. 1, 4 IC. 436; Bhoora v. Tara Stngh, supra. Such action on the part of the 
Magistrate -in ignoring the clear provisions of sec. 137 amounts to a substantial error 
of law (and not a mere error of procedure) and cannot be cured by sec. 5i7— Bhoora 
V. Tara StHgfi (supra). 

A conditional order under sec 133 cannot be made absolute without the first party 
bring called upon to adduce evidence jn support of his claim, even though the second 
party does not, after showing cause under sec 135, appear to give evidence in support 
of the denial of the right claimed by the first p&rty—Akhoy v. Lalchand, 31‘CW.N. 
963, 28 Cr.L.J. 859 ( 860), A.IR. 1928 Cal 96. 104 IC. 635. 

Onus : — It IS not correct to say that the burden of proof is on the person against 
whom the conditional order is made. Sec 137, Cr. P. C., provides that the Magistrate 
has to take evidence as in the summons case. That means that the complainant has 
to make out a prima facie ease, that is to say, he has to produce before the Court 
legal evidence which would justify a finding that what is complained of amounts to a 
public nuisance — Rameshwar, A.IR. 1939 Bom. 92 ( 95), 41 BomLR 84, 40 Cr.L.J. 
444, 180 I.C. 511, 11 R.B 301. 

345. Dropping of proceedings: — See Note 332 under sec 133. The Magis- 
trate cannot make an order dropping the proceedings under sub-section (2) of this 
seaion without taking evidence in the matter as directed by sub-section (1)— SAew 
Kelaon v Nayan, 22 Cr.L.J. 239 (Cal ). Where in a proceeding in respect of an alleged 
obstruction to a public way, the Magistrate made a conditional order but dropped the 
proceedings on the opposite party taking the objection that the Court had no jurisdiction 
to proceed with the inquiry on the ground tluit the identical way had previously been 
the subject-matter of an inquiry under sec 133 by a Court of competent jurisdiction. 
held that the Magistrate was bound to take evidence as prescribed by sub-section (I) 
of this section; it was open to the Magistrate after taking evidence to consider whether 
there was a complete answer to the case against the opposite party or whether the 
case was one where the parties should be referred to the Civil Court for the determina- 
tion of a matter which the Magistrate considered he could not dtdde—Saroiebastni v. 
STipati. 42 Cal. 702, 16 Cr.L J. 415, 19 CW,N. 332. 

34SA. Sub-section (3): — An order under this sub-section is not like an 
order under sec 144, Cr. P. C, wWch spends itself in 60 days. If the order under 
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this sub-scction is not good on account of nuisance having been already abated, it 
should not be allowed to remain in force as in case of future proceedings it is apt to 
be used against the person against uhom it is passed — Kalyan Mai Malhur, A.I.R. 
1936 Pat. 577, 37 Cr.LJ. 1159, 165 IC 542, 1936 Cr.C. 948 

346. Procedure; — When the accused appears to show cause against the 
notice the Magistrate ought to take evidence in matter as in a summons case — 
A/«f‘ Cha»d. A.I R. 1931 Oudh 397, 8 O.W.N. 651, 32 Cr.L.J. 1165, 1931 Cr.C. 829, 
Ind. Rul. 1931 Oudh 352, 132 I C. 800; SaTojbaskini v. Sripati, supra; Attar Stngh v, 
Hari Stngh, 28 Cr.L.J. 60. 99 l.C 92, 8 L.L.J. 557, 27 PL.R, 764. 

As in a ‘summons-case, ti^e complainant shall first begin by calling his witnesses, 
who may then be cross-examined by the other party. Alter the complainant has finished, 
the other party shall let in his evidence — f/tngu, 31 All. 453, 6 A.LJ. 685 (686), 

10 Cr.LJ. 297, 3 IC 482 The OK»site party is not bound to produce evidence 
until the party who has set the law in motion has produced his evidence — Iruiar, 

11 A.L.J. 931. 15 Cr.L J 23. 22 l.C 167; In te Dakshinamurthi. 18 Cr.L J. 848 (Mad.), 
41 l.C 672; Raghunandan Saran Das, 38 CrL.J 29, 3 B R. 107, 9 R.P. 234, 165 l.C. 
942, A.I.R. 1936 Pat. 639, 17 PLT. 791, 1936 CrC. 1070, 1936 P.WN. 926. But it 
is clearly for the person proceeded against to produce evidence in support of his denial 
of a public right of way in an inquiry under see. 139A, Cr. P. C — Raghunandan 
Saran Das, supra. 

A party cannot be required to give evidence under sec. 137, Cr P. C, not until 
U;e enquiry under sec 139A, Cr P. C , was concluded— Etrc;. 33 C.\VN, 201, 49 CLJ. 
49. AI.R 1928 Cal. 879 

Before making an enquiry under this section the Magistrate must comply with the 
prosnsion of sec 139A and come to a finding whether there, was any reliable evidence 
;n support of the denial of the public nght— v fJagendra, 31 Cr.L.J. 767, 
124 1C. 832. AIR. 193Q Cal U4. 1930 CrC 144. See also Digombar. AI.R. 1933 
Pat 676, 146 1 C 406, 1933 Cr C. 1489, 35 Cr.L.J 54. An order under this section 
passed without making the inquiry enjoined under sec. 139A (1) cannot stand— 

V. Rameshwar. A.I.R 1936 Pat 360, 17 P.LT 399, 37 CrL.J. 846, 1936 Cr.C 560, 
163 I C 402, 1936 P.W.N. 332. 

IVhen a Magistrate passed a conditional order under sec. 133, and on the day 
fixed the accused put in a written statement to the effect that no obstruction to the 
public thoroughfare had been caused, and produced a number of witnesses who deposed 
to the same effect, but the Magistrate without recording any evidence for the prosecu- 
tion made the order absolute under this section. It was held that the Magistrate's order 
was illegal, since he should have proceeded as in a summons-case — Sia Ram, 1917 P.R. 
32; Jassi, 20 ALJ. 692, 25 CriJ. 266. 

The Court is bound at the parly’s request to compel the attendance of witnesses 

Bhamar v. Digambar, 6 C.W.N. 548. 

Reference to Jury •— Referaice to jury is entirely optional with the party against 
whom the order is made; but if he applies for a jury, he is bound by their verdict. If 
no reference is made, the order made by the Magistrate under this section will become 
final — Khodabuksh v. Monglat, 14 Ca) 60. 

347. Illegal order; — Where a conditional order under sec. 133 was passed 
without jurisdiction, the subsequent order under this section confirming the conditional 
order is also illegal— /ajHirmf Singft, Ratanlal 516. 

lUegality of procedure can be cured : — ^Where a Magistrate, instead of taking the 
evidence himself as provided by this section, sent the case to a subordinate Magistrate 
for inquiry and report, and then made the order absolute on the basis of that report, 
held that there ^vas a complete disregard of the imperative provisions of this section. 
It is not a mere irregularity of procedure but a grave illegality which cannot be cured 
under sec. 537 even by the consent of the parties — Karlyappa, 47 Bom. 89, 24 Bom.L.R 
807, 23 Cr.L J. 587, 
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347A. Slay of Proceedings: — After the Magistrate’s finding under sec. 139A, 
'Cr. P. C., that there was no reliable evidence in support of the denial of the public 
right, the' applicant instituted a dvil suit for a declaration that no such public right 
existed and made an application to the Magistrate for staying his proceedings till the 
decision of the civil suit. Held, that the procedure under sec. 137, Cr. P. C., should 

place and the Magistrate should make a final order under that section without 
staying proceedings. As the criminal proceeding was first instituted, the proceeding to 
be stayed would not be the criminal proceeding but it would be the civil suit. The 
order of the Magistrate can be enforced in accordance with the provisions of sec. 140, 
Cr. P. C., even if the Civil Court comes to a contrary decision — KaUka Prosad v. Shiam 
Kishore, 35 Cr.L.J. 1445, 151 IC 897, 1934 ALJ. 342, AI.R. 1934 All. 131, 1934 
Cr.C. 189, 4 A.W.R. 561. See also Note 353A. 

138. (1) On receiving an application 

ciaim^jur^.^^ under section 135 to appoint a jury, the 

", Magistrate shall — 

(a) forthwith appoint a jury consisting of an uneven 
^ number of persons not less than five, of whom the 

foreman and one-half of the remaining members 
' • shall be nominated by such Magistrate, and the 

other members by the applicant; 

(b) summon such foreman and members to attend at such 

place and time as the Magistrate thinks fit; and , 

(c) fix a time within which they are to return their 

' ‘ verdict. 

(2) The time'’so fixed may, for good cause shown, be ex- 
tended by the Magistrate. 

348. Section imperative:— This section leaves no discretion to the Magis- 
trate, and he is bound to appoint a jury, when he is asked to do so — Anon, 2 Weir 63. 
Both sections '137 and 138 are imperative in their terms. The Magistrate has no 
discretion in the matters he-is bound to take the action which those sections lay down 
—KishoTi Lai, 13 C.W.N. 367 (369). 10 Cr.LJ. 494, 4 IC. 72 If he refuses to do so. 
he acts illegally — Gainde Rat, 1887 P.R. 19; In re Motkoor, 2 C.L R. 509. 

349. Appointment of jury: — The Magistrate to whom an application to 
appoint a jury is made cannot delegate that duty to another Magistrate — Vithu, Ratanlal 
460. 

The word 'forthwith' must be interpreted in a reasonable way; it merely means 
that the Magistrate shall appoint the jury as soon as he reasonably can. Therefore, 
where the Magistrate appointed the jury 2 days after and parties applied for a jury, 
held that the terms of this section were substantially compbed with, and there was no 
unreasonable delay — Rhushi Ram, 4 Lah 224 (229). 

The appointment or the cancclment of appointment of a jury must be made in the 
presence of the parties and not bdund thdr back— /a rc Chundernatk, 5 Cal 875. 

In nominating the foreman and one-half of the remaining members of the jury, it 
is the duty of the Magistrate to exerdse his own independent judgment and not to 
accept persons who may be put forward by the complainant — Upendra v. Khitish, 23 
Cal. 499; Kaliash v. Ram Lall, 26 Cal 869; In it Kolkari. 31 Bom L R. 79, A I.R. 1929 
Bom’ 79, 117 IC. 333, 30 Cr.LJ. 785 (786). The following persons should not be 
appointed as jurors : — (a) Complainant and his witne«S} because it is plainly against 
the principles of right and equity that a person should be compelled to submit his 
case to the arbitration of his adversary — Biindabun v. Dwaika, 22 W.R. 47; (b) 
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Friends and supporters of the complainant — Farjand Alt v. Hakim Alt. 37 All. 26, 12 
A,LJ. 1241, 26 I C 632, 16 Cr.LJ. 40; A/ir Imam, 1897 P.R. 4 : (c) Nominees of 
the party interested in upholding the Ma^strate’s order (le., nominees of the com- 
plainant) — Rajah Shatyananda v. Camperdoton Pressing Co., 21 W.R. 43; Kaliash v. 
Pom Loll. 26 Cal. 869 (870) ; Upendta v, Khitish, 23 Cal. 499; In re Kotkari, supra 

In case of encroachment of the property of the District Board, a member of the 
District Board can be nominated by that Board to serve on the jurj' — Abdul Shakur, 
1930 A.L J.' 1335, 32 CrXJ. 565, 130 1C 627, AI.R. 1931 All. 257, 1931 Cr.C. 417, 
Ind. Rul. 1931 All. 291. 

A Magistrate has no power to veto the appointment of a person nominated by the 
applicant — Ali'r Imam, 1897 P.R. 4. 

The summons to jur^* should specify the time and place when and where the jurors 
should attend — Ram Satan, 5 AIL 7. 

350. Jury improperly constituted: — If the Magistrate appoints the foreman 
of the jur^’ alone, the jury is not a properly constituted one — Dino Nath v. Hur Gobtnd, 
IS lY R. 23. IMiere one of the five jurors remains absent, and the foreman substitutes 
a juror in the place of the absent one, he acts illegally because he has no such power, 
and the is not legally constituted — Bhymb, 10 C.L R. 193 If one of the jurors 
declines to act or remains absent, the Magistrate cannot proceed with the inquiry 
unless he appoints another juror m his place—l/mo Chatan v Joshetn, 11 Cal. 84 

A jury consisting ol less than five persons is not a properly constituted one, and an 
order based on the verdict of such a party is invalid— v. Jamatulla, 22 CrL J. Sll 
62 I.C 335 (Cal.). 

The juiy is not legally constituted when the Magistrate appoints the entire jury 
himself, instead of appointing the foreman and half the jury, and leaving the other half 
to be nominated by the parties— A'Am Chand, 28 Cr.L.J 1036, 105 I.C 220, AI,R. 
1928 Lah 187. 

It 1 $ doubtful whether sec. S37, Cr. P. C., can cure the irregulanty in respect of the 
appointment of lury m as much as it is an irregularity which goes to the root of the 
proceedings— A/tf/iadeo Lot v. Hossamt Pandey, AIR 1930 Pat 199, 120 IC 289, 31 
Cr L J. 53, Ind Rul 1930 Pat 1. The irregularity in the appointment of the jury by 
itself would not be ground for setting aside the proceedings — Disamber, AIR. 1933 
Pat 676, 146 IC. 406. 1933 Cr.C. 1489. 35 CrL J. 54. 

351. Procedure: — ^This chapter does not lay down any rules as to the 
procedure which a jury appointed under this section should adopt in inquiring into a 
matter submitted to them — Ram Btlas, 30 AH 364 The jury is bound to hear the 
parties and their witnesses. They cannot decide a matter referred to them merely 
on local inspection without talung evidence — Kaltash v Ram tall, 26 Cal 869 ( 870); 
Adhar Chandra v Ambika, 6 CWN. 886. 

352. Verdict after time fixed: — ^Where a jury appointed under this section 
had considered the matter referred to them, and the individual members of the jury had 
given in their opinion to the foreman, but he sent m his report after the time fixed but 
before a final order was made by the Ms^strate, it was held that the Magistrate should 
act on the verdict of the jury, and should not appoint a second jury— SA Nazumuddy 
V. Hasim Khan, 21 WR 51. 

Extension of tme • — ^The power conferred by sub-section (2) for the extension of 
time for delhery of verdict can be exerased by the Magistrate only and cannot be 
dcl^ated to the forewan o! the jary—Kedar Nalk, 23 All 259. 

353. Reference to arbitration: — As the dispute under this chapter is of a 
public nature, in which public interests are involved, the case cannot be referred to 
arbitrators by agreement of parties — Rajabedam v Nauilak, 2 PLT 6, 22 Cr.L J 327; 
Alii Shaikh v. JamatuUah, 22 Cr.LJ 5H (Cal ). 

353A. Institution of Civil Suit: — ^The fact that the chnl suit has been 
instituted is no bar to the proceedings and it is withm the junsdiction of the Magistrate 
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to continue proceedings under ^ 138, Cr. P. C. ; the civil suit may take a long time, 
in the meantime it is quite competent to the Magistrate to decide the matter summarily 
under the Cr. P. C — Shamji Tricumdas v. Rom Moyee, 56 CLJ. 249, A.I.R- 1933 
Cal. 218, 34 Cr.LJ. 532. 143 I.C 178. See also Banku, 58 Cal. 1088, 35 CWN. 571, 
32 CrLJ. 1240, 134 I.C. 918, AI.R. 1931 Cal. 787, 1931 Cr.C 1005, Ind. Rul. 1931 
Cal 918 quoted m Note 360 and Note 347A. 

139. (1) If the jury or a majority of the jurors find that 

Pmcedare »here jury *e order of the Magistrate is reasonable 
finds Magistrate's order and proper as originally made, or subject to 
to be reasonable. ^ modification which the Magistrate accepts, 

the Magistrate shall make the order absolute, subject to such 
modification (if any). 

(2) In other cases, no further proceedings shall be taken 
under this Chapter. 

354. Verdict of the jury: — The jurors are not to give their individual and 
separate opinions to the Magistrate, but they are to consult together and then express 
their collective opinion through their foreman — Khushali Ram, 18 All. fSS. The findings 
of all the jurors need not agree in every detail; but if all the members agree that the 
order of the Magistrate, as a whole, is improper, the jurors shall be counted together 
as unanimously objecting to the order— Naitori, 25 W.R, 31. Where one of the five 
jurors declined to act, and the remaining four being equally divided m opinion, the 
Magistrate declined to pass any order under sec 139, and struck ofi the case, held 
that the course adopted by the Magistrate was irregular; he should have summoned a 
fresh jury and commenced the inquiry afresh — Uma Churn v. Joihein, 11 Cal. 84. 

The only thing which the jury Is to consider whether the conditional order passed 
by the Magistrate under sec. 133 is reasonable and proper. They cannot enter into the 
question of rights of parties — In re Chundernath, 5 Cal. 875i Mutukdhari v. HarU 
madhab, 9 C.W.N 72. 31 Cal. 979; Md Ashrafuddin v. SA. Karim Baksh, 18 CW.N. 
1148, 15 Cr.LJ. 515; Dulalram v Baishnab, 10 C.W.N. 845; Kasaruddi v. Akiluddi, 
3 C.W.N, 345. 3 CLJ. 360. See Note 359 under sec. 139A. 

Verdict o/ majority — The 'majority' means a majority of the persons appointed, 
and a majority of the person attending — Dmza Chaian v. Sashi, 13 Cal. 275. Moreover, 
all the persons appointed as jurors must act, and the verdict of the majority must 
be the verdict of the majority of the persons appointed Therefore, where one juror 
out of five was all along absent, the Magistrate cannot accept the verdict of the 

four persons who attended, treating it as the verdict of the majority Promotha v. 

Basanta, 11 Cr.LJ. 402 (Cal), 6 IC 777. So also, a decision by three out of five, 
in the absence of the other two is invalid— fiTcdin Natk, 23 All 159; Durga Charan 
V. Saski, 13 Cal 275. So again, a verdict is defective when four out of five jurors 
were present at the time of the local investigation and one was absent. Such a verdict 
is illegal and cannot be acted upon, and a frerii jury should be appointed — Srimati 
Dasya v. Ntbaran, 24 CWJ4. 928, 21 CriJ. 448, 31 CL.J. 371. 56 I.C. 260. Where 
out of five jurors two only saw the place, and the third never visited it, but passed 
his opinion solely on what had been told him by the other two, it was held that the 
opinion of the so-called majonty was not that of a legal majority — Pelantbar v. 
Nasaruddy, 25 W.R. 4. 

355. Magistrate bound by verdict: — A Magistrate is not at liberty to 
take only a part of the verdict; he is bound to be guided by their whole decision. If 
any part of their verdict is ambiguous, he can ask them to express their opinion dearly 
—Poholee, 12 W.R. 28 

If the jury finds the Magistrate’s order to be wrong, he is bound by the verdict 
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and must stop further proceedings. It is only when the jury finds the Magistrate’s 
order to be reasonable and proper that he can proceed to enforce the order— /f>W 

The Magistrate must accept the ver^ct in its entirety. If one part of the verdict 
is erroneous (e t, if the verdict provides for monslTuelion of an obstruction) the whole 
\-erdict must be rejected. The Magistrate cannot split up the verdirt and accept that 
part of the verdict which is correct, rejecting the portion which is erroneous — Rahimaddi 
w Sher Afi. 40 CL.J. 597, 26 CrLJ. 517 (518). 

Remitting the case to another Magistrate:— In all cases where the counter- 
petitioner elects to leave the matter to the deasion of a jury the case has to be disposed 
of by the Magistrate who passed the order under sec 133, Cr. P. C. If the effect 
of passing an order directing the counter-petitioner to show cause before some other 
Magistrate is to transfer all further proceedings to such Magistrate, and to divest 
the Magistrate who passed the order of a1) jurisdiction, it is difficult to see why the 
apphcation under section 135, clause (b), Cr. P. C, or the duty of empanelling a jury 
under sec 138, Cr. P. C., should be cast on the Magistrate who passed the order, or 
why the verdict should be submitted to him and not to the other Magistrate. On 
receipt of the \erdict of the jury the Magistrate, who passed the conditional order, 
is not competent to remit the case for disposal to the other Magistrate before whom 
the counter-petitioner was asked to show cause in the conditional order. The Magistrate, 
who passed the conditional order, is alone competent to deal with the case further 
and must dispose of the case himself. The words "the Magistrate" in sec. 139, 
clause (1), Cr. P. refers to the Magistrate to whom application has to be made 

under sec. 135, clause (b), Cr P. C. to empanel a jury and who under sec 138, 
Cr P C, does so — Angcppa v Perumat, 43 Mad. 316 (318), 37 ML.J 313, 1919 
M W.N 696, 20 Cr L J. 761, 53 I C 489. See also Notes 338 and 343 

Referenc« to High Court: — 'The deacon of the jury appointed under sec. 138 
is not a proceeding m a Criminal Court which the District Magistrate can call for and 
examine and refer to the High Court under sec. 435 — Anon , Ratanlal 336 

139A. (1) Where an order is made under section 133 for 
Procedure rrhere Bust- purpose of prevetUing obstruction, nui- 
ence of public right is sQiicc or danger to the public in the use of 
any way, river, channel or place, the 
Magistrate shall, on the appearance before him of the person 
against whom the order was made, question him as to whether he 
denies the existence of any public right tn respect of the way, 
river, channel or place, and, if he docs so, the Magistrate shall, 
before proceeding under section 137 or section 138, inquire into 
the matter. 

(2) If in such inquiry the Magistrate finds that there is 
any reliable evidence in support of such denial, he shall stay the 
proceeding until the matter of the existence of such right has 
been decided by a competent Civil Court; and, if he finds that 
there is no such evidence, he shall proceed as laid down in section 
137 or sccfioH 138, as the case may require. 

(3) A person who has, on being questioned by the Magis- 
trate under sub-section (1), failed to deny the existence of a 
public right of the nature therein referred to or zvho, having 
made such denial, has failed to adduce reliable evidence in support 
thereof, shall not in the subsequent proceedings be permitted to 
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make any such denial, nor shall any question in respect of the 
existence of any such public fight be inquired into by any jury 
appointed under section 138. 

356. This section has been newly added by sec. 26 of the Criminal Procedure 
Code Amendment Act (XVIII of 1923). 

The procedure which ought to be followed by the Magistrate in case a hona fide 
claim of right is set up by the .petitioner, was not laid dorvn in any section of this 
chapter under the previous law. But a large volume of case law had gathered round 
this point, which the Legislature has now thought fit to crystallize into a new section. 

“The principal question in connection with this clause is whether, as provided in 
the Bill, questions of title in relation to rights of way and the like should, for the 
purposes of the Chapter, be finally decided by the Magistrate, or whether the almost 
uniform decisions of the High Courts, which lay down that the Magistrate must stay 
proceedings if he is satisfied that the question has been raised bona fide, shoidd be 
followed. We prefer to accept the latter view as laid down in Manipur Dey v. Bidhu 
Bhusan Sirkar, 42 Cal. 158; and we have provided for it, as a special case, in new 
section 139A” — Report of the Joint Committee (1922). 

The leading case on this subject is Manipur Dey v. Bidhu Bhusan Strkar, 42 Cal 
158, 18 C.W.N. 1086, 15 CrL.J. 693 (referred to in the above Report of the Joint 
Committee) which has laid down the following Important propositions of law ; If the 
party against whom the order is contemplated to be passed under sec, 133 raises a 
question that the pathway is not a public property in the sense of the provisions of this 
section, the Magistrate trying the case should be careful not only to decide as to 
whether the pathway in question is situate on a pnvate land or is for public use, but 
he should, even when the claim of the objector Is not sustained, find whether the claim 
is bona fide or is set up only to oust the jurisdiction of the Court If the Magistrate 
finds that the claim which is set up is a mere pretence, he should then proceed to pass 
a final order and make the rule issued by him absolute If, however, he finds that 
the claim, although not substantiated, is not a mere pretence and is not raised to oust 
the jurisdiction of the Court but that it is raised bona fide, he should stay his hand 
and refer the party to the Civil Court. And if the party within a reasonable time does 
not have recourse to the Civil Court, the Magistrate may then proceed to make the 
rule absolute 

Where the defendant does not deny (he existence of a public road at the place 
alleged to have been encroachect but merely denies that he has encroached upon it, this 
section has no application — Chuiahu y. Skakal Raj, 24 AL J. 112, 27 CrL.J. 27 ( 29). 

Section misplaced: — This section has been wrongly placed. It should really 
have found place immediately after sec 135 When a notice has been issued under 
sec 133 and been duly ser\'ed under sec. 134. the person to whom the notice has been 
issued must then perform the act or appear to show cause why he should not. If" he 
decides to show cause he will also have to decide whether he wants the matter to be 
tried by a jury, and if he does, want it to be so tried he will make the claim At this 
stage sec. 139A should have been introduced, for it is provided that upon the party’s 
appearance the Magistrate shall ask him as to whether he denies the existence of any 
public right in respect of the way, etc It is only after the question contained in 
sec. 139A has been decided that the Ma^strate will then, if he decides to go on with 
the case, proceed under sec, 137 to take evidence, or if an application has been made 
for a jury, he will under sec. 133 proceed to the appointment of the juTy—Raghunandan 
V. Sheiv Nandan. 1932 Ai.J. 339, 33 CrXJ. 618 (619), A.IR. 1932 All. 365, 138 I.C 
556, 1932 Cr.C. 441. 

Application of the section: — ^NVhere the second party admitted in his written 
statement that the river which is said to have been obstructed was a public river, but 
contended that the obstruction which was said to have been put up, was not in the 
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ri\*cr and \ras upon the land which was his khas land and not a portion of the river, 
strictly speaking, sec. 139.\ did not apply. But the language of the section is so 
general that in such a case as tliis the M^strate should exercise a good discretion 
in following the direction of the law, but the omission to do it does not necessarily 
\itiate the entire proceeding The omission is at the most an irregularity which is 
cured by sec, 537, Cr. P. C — Rajam Kania v. Ibiahim, 33 C,\VN. 748, 57 Cal. 252, 
A I.R. 1929 Cal 507. This section is imperative — Mumia Lai, 27 CrLJ. 473 (474), 
93 I C. 697, 24 A.L.J. 361, A I R. 1926 AIL 390. It is, however, doubtful whether 
there can be a waiver of a mandatory' provision such as is contained in sec. 139A, 
Cr p. C—Makadeo Lai v. //ossami Pondey. AIR. 1930 Pat. 199, 120 IC. 290. 31 
Cr.LJ 53. Ind. Rul. 1930 Pat. 1. See also Ml. Ram Kalt v. Krlpa Shanker, 55 
All. 866, AIR 1933 All. 615, 35 CrLJ 4. 146 IC. 327, 1933 Cr.C. 987. 

Under sec. 139A (2), Cr P C, proceedings under Ch 10, Cr. P. C., are to be 
taken in two distinct stages Where obstruction to the use by the public of any way 
is alleged and denied, the question to be dcaded at the tlireshhold of the case is whether 
the denial of the existence of the public right claimed is well founded. It is generally 
desirable that the Magistrate should record a dchnite finding in terms of sec 139A (2), 
though, if the record otherwise indicates that he did find that the denial of the public 
right was well founded, the requirements of see 139A (2) would be made out The 
Court and the parties should distinctly understand when the case enters on the second 
stage of the proceedings provided by sec 137, Cr P C , so that the evidence not of the 
preliminary character contemplated by see. 139 (2), but such as is contemplated by 
sec 137 be produced- Can|<Jcf/iffr. AIR 1936 All 150, 37 CrL.J. 422, 161 IC 309, 
1936 A.L J 116. 1936 CrC 178 See also Btraj m Note 346 

The pro\’isions of sec 139A, Cr P. C . that an inquiry should be held are intended 
to protect the rights of a person against whom it is proposed to pass an order under 
sec. 133, Cr. P C. They are not intended to enjdole any person complaining of a 
construction to compel the Magistrate to hold an inquiry into the rights of the parties 
concemed-Siile Husain, AIR 1937 All 785, 1017 AWR 866, 1937 ALJ. 903, 
1938 AL.R 10, 172 IC. 642, 39 CrLJ 148. 1937 A CrC 165. 

357. Bona fide cleum: — Before the enactment of this section, the law was 
that if a person against whom an order was made under sec 133 to remove an 
obstruction from a public way, claimed it as a private way, the Magistrate had to 
determine whether the claim was bona fide or not — Kailasli v. Ram Lall, 26 Cal 
869 (870); Matukdhait v Han Madhav, 31 Cal 979; Manipur Dey y Btdku Bhusan, 
42 Cal 158; Upendra v Kshtlish, 23 Cal 499; Sk. Imrat v. Amjad, 2 PLJ. 67; 
Thakur Sao v Abdul Aziz. 4 Pat 783, 27 CrLJ 9; Khushi Ram, 4 Lah 224 (226). 
It was further held that the question whether the claim set up by the defendant w’as 
a bona fide one or not was to be decided by the Magistrate himself and could not 
be left to the ]ury — Kailask v Ram Lall. 26 Cal ^9 ( 870); Malukdhan v. Hart- 
madkab, 31 Cal 979; Khusht Ram, supra; AM. Askra}uddin v. Sh Karim Baksh, 18 
C.WN 1148, 15 Cr.L.J 515. 

Under the present section, however, the Legislature has very carefully avoided any 
reference to any consideration of the bona fides of the claim set up by the opposite 
party The Court has now been directed to consider whether there is any reliable 
evidence in support of his denial of the pubbe nght — Manohat, 1929 ALJ. 385, 116 
IC 786, 30 CrLJ 670 (671); Raghunandan v. Shew Nandan, 1932 ALJ. 339, 33 
CrLJ 618 (619), 138 IC 556, AIR 1932 AIL 366 

357 A. Procedure; — As soon as the accused appears before him, the Magistrate 
is bound to question him as to whether he demes the existence of any public nght in 
respect of the way, nver. etc , and if he does so, the Magistrate shall, before proceeding 
U'^der sec. 137 or 138, inquire into the matter. It is the duty of the Magistrate to 
follow the above procedure without waiting for the objection to be raised by the 
accused, and the Magistrate cannot refuse to inquire into the matter because the 
objection was not taken until a late stage of the caa— 5*. Sadtr v. Sabarali, 29 C WJ4, 
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649, 26 Cr.LJ. 1168; Hashunandan Saran Das, A.I R. 1936 Pat. 639, 38 Cr.L.J. 29, 
165 I.C. 942, 17 P.L.T. 791, 1936 Cr.C 107, 3 B R. 107, 9 R.P. 234. If the existence 
of a right way is not denied or if there is no reliable evidence in support of the 
denial, the Magistrate should then proceed to the inquiry under secs. 137 and 138, 
Cr. P. Code — Raihunandan Saratt Dos, supra. See also Thakur Sao v. Abdul Alt's, 4 
Pat. 783, A.I.R. 1926 Pat. 170, 91 I.C 41, 27 CrLJ. 9, 7 Pi.T. 136; A/m Mohammad 
V. Abdul Rahaman. 38 Cr.L.J. 1066. 171 1.C 279, A.I.R 1937 Lah. 676, 39 P.L.R. 
484, 10 L.R. 181; Manohor Lai v. Emp., AI.R. 1931 Lah. 62. 1931 Cr.C. 142, 130 
I.C. 834, 32 Cr.L.J. 621, 32 P.L.R. 11; Nanumal v. Emp. AI.R. 1939 Lah. 452, 41 
P.L.R. 515, 40 Cr.LJ. 933, 184 I.C. 352, 12 R.L. 211; Mul Chand, A.I R. 1931 Oudh 
397, 8 O.W.N. 651. 32 Cr.L.J. 1165. 1931 Cr.C 829, Ind. Rul. 1931 Oudh 352, 132 
I.C. 800; CAuMni. 40 Cr.LJ. 143, 178 I.C 742, A.I.R. 1938 All. 653, 1938 A.W.R. 
(H.C.) 640. 1938 A.Cr.C 105, 1938 AiJ. 1013. In the last case it was held to be 
incumbent on the Magistrate to question the opposite party, ev'en when there was 
nothing in the written statement, which they filed in obedience to the notice to show 
cause, to show that they denied the existence of a public way. See also Note 339. 

^Vhen the opposite party denies the existence of the public right, the Magistrate’s 
first duty is to make the inquiry under this section, and until this inquiry is completed, 
he cannot order the party to adduce evidence under sec. 137 — Ettaj Mandal, 33 C.W.N. 
201, 30 Cr.L.J. 622, A.I R. 1928 CaL 879; Rahanaddy v. HasanaU, 30 C.\V.N. 648, 27 
Cr.L.J. 878 See also Sarsinik v. Rameshuar. A.I.R. 1936 Pat. 360, 17 P.L.T. 399, 
37 Cr.L.J. 846, 163 I.C. 402. 1936 CrC 560, 1936 P.W.N. 332; Mahobir Prasad v. 
Pitamber Prasad, A.I R. 1933 Nag. 267. 1933 Cr.C 1001, 29 N.L.R, 361, 146 I.C 601, 
3S Cr L.J. 145. If, instead of doing so, he at once proceeds under section 137 to take 
evidence from the complainant, the trial is vitiated by wrong procedure and the 
final order is hable to be set aside— RogAwiifl/A. AI.R. 1925 All. 311,’ 23 ALJ. 187, 
86 I.C 809. 26 CrL.J. 873; Munna Lai. 24 AXJ. 361, 27 Cr.LJ. 473; Manahar, 
32 PLR. 11. 32 Cr.LJ. 621 (622), 130 I.C. 834. A.I.R. 1931 Lah. 62, 1931 Cr.C 
142; Ragfiunandan v. /fandan. 1932 ALJ. 339, 1932 CrC 441, A.I.R. 1932 
All. 366, 33 Cr.L J. 618 (619). 138 I.C. 556; Govinda Coundan v. Ayi Coundan. A I.R. 
1939 Mad. 465. 1939 M.Cr.C 42. 1939 M.W.N. 409. (1939) 1 MLJ. 649. 49 MLW. 
476. 40 Cr.LJ. 813, 183 I.C. 567. IL.R l939 Mad. 1030, 12 R.M. 316. Where the 
Magistrate neither asked the defendant as to whether he denied the existence of a 
public right, nor took any evidence, but passed the order on a mere local inspection, 
htld that the order was illegal — Mulchand, 8 O.WN. 651, 32 Cr.LJ. 1165 (1166), 
132 IC 800, Ind. Rul. 1931 Oudh 352, AI.R 1931 Oudh 397, 1931 CrC 829. 

1/ the existence of a public right is denied and there is some reliable evidence in 
support of the denial, or any question of title or easement is involved, the Magistrate 
should not proceed to decide those questions but it is incumbent upon him to stay his 
hand until the matter of the existence of the public right is decided by a competent 
Civil Court — Matabbar v. Colam, 57 CaL 368, 32 Cr.L.J. 33, 127 I.C. 762, A.IR. 1930 
Cal. 890. 1930 Cr.C 798; Sokan Lai. 9 O.WJ4. 115, 33 CrLJ. 384, 136 I.C. 836. 

A I.R. 1932 Oudh 120, 1932 Cr.C 193; Bishnalh v. Khurshed, 9 O W.N. 141, 33 CrLJ. 
809 (811), 139 I.C. 737, 1932 Cr.C 191. AIR 1932 Oudh 118; Chhedt Lai,’ 40 
Cr.LJ. 286. AI.R 1939 All. 116, 179 I.C 970. 1938 ALJ. 1145. 11 RA. 399. 1939 
A.W.R (H.C.) 841. Instead of staying proceedings under this section the Magistrate 
cannot proceed to order that each party should produce his evidence, apparently under 
sec. 137, Cr. P. C— Si/tram v. Badri, A I.R 1935 Pat 218, 16 P.L T. 179, 36 Cr L.J. 
1051, 156 I C. 1006, 1935 Cr.C 581. If there is no such evidence the Magistrate' 
'must proceed under sec 137 or 138 before making the rule absolute— AjVsm, 147~I.C. 
804, 1934 Cr.C. 338.'35 Cr.LJ. 488, AI.R‘ 1934 Pat. 145, 14 PLT. 778; Chhedi Lai. 
supra. It IS clearly for the person proceeded against to adduce evidence in support of 
his denial of a public right of way and the Magistrate ought to make a finding whether 
the existence of a public right is denied or not, and if it is denied whether there has 
been produced or not reliable evidence in support of the denial. If the existence of 
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a right of way is not denied or if there is no reliable evidence in support of the denial, 
the Magistrate should then proceed to the enquiry under secs. 137 and 138 Cr. P. C. 
—Raghunandan Satam Dai, 38 Cr.LJ. 29, 3 B R. 107, 9 R.P. 234, 165 I C. 942, A I.R. 
1936 Pat. 639, 17 P.L.T. 791, 1936 Cr.C. 1070, 1936 P.W.N. 926. Proceedings under 
sec. 139A, Cr. P. C., should be taken before the proceedings under sec. 137, Cr. P. C. 
—Ala Mohammad v. Abdul Rahman, 38 Cr.LJ. 1056, 171 I C. 279, A I.R. 1937 Lah. 
676, 39 P.L.R. 484, 10 R.L. 181. IVTiere no inquiry was made under this section and 
the Magistrate made the rule absolute under sec 337, simply looking into papers filed 
by both parties, the order was without junsdiction — Uma Kanta v. Kaltpada, AIR. 
1933 Cal. 790, 37 C.WN 823, 146 IC 558, 1933 Cr.C 1357, 35 CrL.J. 89; Ml. Ram 
Kali V. A'ripa Shanker, A.I R. 1933 Alt. 615, 1933 Cr.C. 987, 146 I.C. 327, 35 Cr.LJ. 
4. 55 AIL 862. See also Hamid Ali. 32 Cr.LJ. 250, 129 I.C. 222, 1930 Cr.C. 1222, 
A.I R. 1930 Lah. 1046 and Narsingh v. Rameshicar, supra 

Inquiry by Subordinate Magistrate: — ^This section contemplates an inquiry 
by the Magistrate himself who initiated the proceedings under sec. 133, and he cannot 
depute another Magistrate to make the inquiry and report. The Magistrate has to see 
whether there is or is not reliable evidence in support of the denial of the existence of 
the alleged public right, and this is a matter, better determined by the Magistrate if 
he has heard the evidence himself than if he merely read the report of a subordinate 
Magistrate— A/fljorfrfar v. IsamuUak, 57 Cal 666, 34 CWN. 228 (229), 50 C.LJ. 
291, 1929 CrC. 660. 

The Magistrate mentioned in sec. 139A, Cr. P. C., must be the Magistrate before 
whom a person is ordered to appear under the last sentence of sec 133 (1) Cr. P. C. 
He need not be a Magistrate with first class or higher powers who took cognizance 
originally— Afa Mohammad v Abdul Rahman, 38 CrLJ 1056, 171 I.C. 279, AIR. 
1937 Lah. 676. 39 P.L.R 484, 10 R.L. 181. 

Dispute between Government and private individual: — In case of a 
dispute between the Government and a pnvate individual as to the right to the ground 
on which an encroachment is alleged to have been made by the latter by building a 
wall, a Magistrate should not proceed under this section, until the dispute is settled in 
a Civil Court — Jeysang, Ratanlal 378j Ram Singh, 2 BomLR 818. 

357B, Reliable Evidence; — Reliable evidence is evidence of reliable persons 
What is really meant is not that the Magistrate should weigh the evidence produced by 
both sides and then come to the conclurion which he believes or which he prefers, but 
the Magistrate should take the evidence as it stands and see whether on the face of 
it, if there was no evidence to the contrary, he could come to the conclusion that the 
evidence was false and was, Ibere/ore, unreliable— /fori Kishore v Kanshi Ram, 29 
Cr.L.J 254, 107 I C. 4M, AIR. 1928 Lah 664. All that the Magistrate has to satisfy 
himself about is that the evidence put forward is not false. It is possible that the 
Civil Court may not consider the evidence as sufliaent to substantiate the existence 
of the private road in the land but such a finding can only be delivered by the Civil 
Court, not by the Magistrate. The Magistrate has simply to satisfy himself that 
there is no reason to think that the evidence is false. If he finds any reason to 
enable him to treat the evidence as false, then alone he has power to continue the 
proceedings The Magistrate has therefore to oinsider the evidence solely from the 
point of view of the person who produces it and find whether the evidence considered 
ex parte is genuine and tends prima facte to support the existence of the prh-ate 
right or the non-existence of any public right as urged by the party. If the Magistrate 
finds that the evidence is reliable it ousts his junsdiction — Mahabirprasad v. Ptlamber- 
Prasad, A.I R. 1933 Nag 267. 1933 CrC 1001, 29 N.LR 361, 146 IC. 601, 35 CrL.J. 
145 The duty of a Magistrate under this section is merely to see whether the denial 
of the public right is frivolous or not If the pepon who denies that right is able 
to produce some evidence which prima facte, there is no reason to disbeliex'e, it is 
not for the Magistrate to examine mdence on the other side by way of rebuttal and 
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so forth and attempt to arrive at some final decision — Muhammad Khalil, 37 Cr.LJ. 
343, 160 IC. 854, 1936 ALJ. 75. A.IJL 1936 All. 356. See also Emp. v. Batuk, 
A.IR. 1936 All. 142, 37 Cr.UJ. 365, 160 I.C. 889, 1938 ALJ. 76, 1936 Cr.C. 140. 
Reliable evidence in the sense in which the term is used in sec. 139A, Cr. P. C., means 
evidence on which it is possible for a competent Court to place reliance. It does not 
mean evidence which definitely establishes the title to the land because if that was 
the meaning of the term, it would be unnecessary in any case to refer the matter to 
the Civil Court at all. It was obviously the intentiori of the Legislature that questions 
of title should not be decided in a summary proceeding by a Magistrate in a Criminal 
Court. Under the provisions of sec. 139A it is his duty merely to see that any claim 
to a piece of land alleged to be a public pla% or a public way is not frivolous— 
Janardan Sarup. 38 Cr.L.J. 200, 166 I.C. 376, A.I.R. 1937 All. 12, 1935 AL.J. 1285, 

1937 A.L.R 28. 9 R.A. 4055 Ckhedt Lai, 40 Cr.L.J. 286, 179 I.C. 970, A.I.R. 1939 
All. 116, 1938 A.LJ. 1145s Ckunni, 40 CrX-J. 143, 178 I.C 742, A.I.R. 1938 All. 653, 

1938 ALJ. 1013. What see. 139A, Cr. P. C , requires is that a Magistrate should 
be satisfied that there is reliable evidence in support of the denial of the public right 
The moment he finds that, he has to stop his hands and leave the matter for the 
Civil Court to decide. As to what is reliable evidence, it will depend upon the 
circumstances of each case. But a good test seems to be this, that if the evidence 
adduced stands unrebutted the public nature of the right will be demolished — Harnandan 
Lai V. Rampalak, A.I.R. 1939 Pat. 460 (462), 18 Pat. 76, 1939 P.W.N. 346, 40 Cr.L.J. 
837, 184 I.C 47, 20 P.L.T. 748. 6 B R. 6, 12 R.P. 212. Before the amendment, no 
doubt, it was permissible and proper for the Magistrate to take evidence on both 
sides. But now what is to be decided is whether the denial of the public right by 
the second party is supported by any reliable evidence and if there is any reliable 
evidence in support of such denial, the Magistrate has no option but to stay his 
hands and to refer the parties who moved the Magistrate to ti^e action to go to the 
Civil Court— Covinda Coundan Y. Ayi Gaundan, A.I.R. 1939 Mad. 465, 1939 M.Cr.C 
42. 49 MLW. 476, 1939 MWN. 409. (1939) 1 ML.J. 649. 40 Cr.LJ. 813, 183 I.C. 
567. 1.L.R. 1939 Mad. 1030, 12 R.M. 316. 

The jurisdiction of the Criminal Court is not ousted by the fact that the person 
proceeded against is the owner of the land, but, at any rate, the fact of the ownership 
is a very solid fact, and in the majority of cases will undoubtedly provide "reliable 
evidence” within the meaning of cl. (2) to this section in the absence of very cogent 
evidence, on the other side — Ml. Ram Kali v. Kripa Shanker, A I.R. 1933 All. 615 
(616), 55 All 866, 35 CrL.J 4, 146 I.C. 327, 1933 Cr.C 987. 

The settlement record, showing that the land alleged to have been encroached upon 
is the land of the opposite party, is reliable evidence within the meaning of this section 
— Debendra v. Chairman, Local Board, Asattsol, 25 Cr.LJ. 1080, 81 I.C. 994, A I.R. 
1925 Cal. 268; Salish v. Krishna, 34 CWJ^. 957 ( 958), 32 CrL.J. 189, 128 I.C 810. 
A.I.R. 1931 Cal 2, Ind Rul. 1931 Cal. 106, 1931 Cr.C. 34; Sitaram v Badri, 36 
Cr.LJ. 1051, 156 IC. 1006, A.I.R. 1935 Pat 218, 1935 Cr.C 581. 16 P.L.T. 179; 
Kur All v. Kalha, 28 CrLJ. 247, 99 I.C. 119, A.LR 1927 Lah. 745; Emp. v. Batuk, 
supra. 

tVhere the opposite party produced a deed of sale to show that they had acquired 
a title in the land upon which they had buiU, the record of a settlement to show 
that their transferor had a title in the land and two maps to show that the path 
at one time passed along the edge of their field and outside it, it cannot possibly 
be said that their denial of the public ri^t of way over the land is frivolous or that 
it is entirely unsupported by evidence and this is obviously a matter which can only 
properly be decided by a competent CnnI Court— Kundan Lai, 40 Cr.LJ. 375. 180 
IC. 495, AIR 1939 All. 187, 1939 A.WJL (HC.) 711, 11 RA. 465, 1939 A.CrC 31. 

The existence of a genuine dispute as to title suitable for decision by the Civil Court 
is sufficient ground for staying proceedings under this section— Mi/nna v. Ckandrabati, 
29 CrLJ. 661, 110 I.C. 213, 25 A.LJ. 1285, A.I.R. 1928 All, 627, 50 All. 871, 
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The Magistrate should not have disposed of the case himself in face of the fact 
that the question of title was involved and there appeared to be 'reliable evidence* in 
support of the second party’s title within the meaning of this section — Sohan Lai, 33 
■Cr.LJ. 384, 136 I C 839, 9 O.W.N. 115, A.I.R, 1^32 Oudh 120, 1932 Cr.C. 193. 

See also Note 358 

358. Sub-section (2): — ^The law requires first of all that the party shall 
appear before the Magistrate and deny the existence of the public right in question, 
secondly, that he shall produce some reliable evidence, and thirdly, that such evidence 
shall be legal e\’idence and shall support the denial If these three conditions are 
satisfied, then the Magistrate's junsdiction ceases to exist — Thakur Sao v. Abdul AzU, 4 
Pat. 783, A.I.R 1926 Pat 170, 27 CrLJ. 9. The Magistrate’s jurisdiction is not 
ousted merely by reason of the defendant raising a bona fide claim of right, but he is 
entitled to proceed wnth the case, and is not bound to refer the parties to a Civil 
Court— Ram Sagar v. Atek Naskar, 49 Cal 682 (F.B), 26 CWN. 442j Abdul Wakid 
V. Abdullah, 45 AIL 656 (660), 21 AL.J. 529 

It is only in cases where the Magistrate finds that there is no reliable evidence in 
support of the denial that he is empowered by sub-sec (2) of sec. 139A to proceed 
further in the matter. Without such finding he has no jurisdiction to make the order 
absolute — Abul Sayeed v Damodar Prasad, 3$ CrLJ. 588, 154 I.C. 871, 16 P.L.T 218, 
A.I R, 1933 Pat 138. 1935 Cr C. 333 

The inquiry directed to be made under tins section is something quite distinct from 
the inquiry which may have to be held later under sec. 137 The Legislature has laid 
down nothing as to what form the inquiry shall take. It may be of infinite variety 
according to the arcumstances of the cases The Magistrate is left an absolute discretion 
as to how far he will go or upon what matenals he will act in considering whether 
the defendant has a case in support of his denial But the defendant must produce 
some reliable e\’idencei it is not because be produces material of some sort that the 
Court is bound to stay the proceedings— A/anefcar, 1929 AL.J 385, AIR 1929 All 202, 
30 Cr.L.J 670 ( 671, 6721 The Magistrate is not entitled to demand that the evidence 
shall be sufficient to satisfy him that no public right exists All he has to see is whether 
there is any reliable evidence m support of the denial of the public right— t/rfe Sfngft 
V. Mohammada, AIR 1928 Lah. 856. 110 I C 330. 30 PL R 687, 10 Lah 151, 29 
Cr.L.J 698 (699). This section only requires evidence and not proof, and the only 
condition is that upon the materials before him. the Magistrate has no reason to think 
the evidence false The Magistrate has no jurisdiction to weigh the evidence and to 
determine on which side the balance leans He has no jurisdiction to inquire into the 
actual existence of the public right claimed by the petitioners — Thakur Sao v. Abdul 
Aziz, 4 Pat. 783, 27 Cr L J 9 This section does not authorise a Magistrate to look 
into the question of title and decide for himself whether the accused’s case is or is not 
true— A/nnwa Lai, 24 ALJ 361 (363), AIR. 1926 All 390. 93 IC. 697, 27 CrLJ 473. 
If the person who alleges that a public path has been obstructed is unable to show 
that a public pathway exists, the Magistrate is certainly neither required nor entitled 
to act as if it had been found that a public pathway did exist; and in the absence of 
evidence of actual dedication, the person defending the case under sec 133 has merely 
to adduce reliable evidence to show that the use of path by the public has not been 
sufficiently long to establish a presenptive right The fact that the pathway might 
have been used for 2)^ years would not warrant the Magistrate enforcing its use as 
public path against the wishes of the owner, who is ’perfectly entitled to close it if he 
pleases — Harisadhan v. Teknarain, 36 CrLJ 367. 153 IC 471, 15 PLT 386, A.IR. 
1934 Pat 438. 1931 CrC. 948, where Jankt Ram v SoM/ifti Panjara, 108 I.C 559, 

9 P.LT. 587 was referred to See also Pran Nath. 33 CWN 915, 57 Cal. 526 in this 
connection. A permissive way can be obstructed at pleasure by the owner or tenant 
of the land over which it runs — Durga v. Saski, 13 Cal. 275 (278). 

The inquiry contemplated by this section is not an elaborate inquiry* with regard to 
the rights of the parties, and the Magistrate must not arrogate to himself the functions 
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of a Civil Court. He has only to see that the party has produced some evidence in 
support of his claim, which does Xiot seem to be unreliable, and the Magistrate need 
not examine all the witnesses produced by the parties — Satish v. Krishna, 34 C.W.N. 
957 ( 959), 32 CrLJ. 189, 128 I C 810, AIR 1931 Cal. 2, Ind. Rul 1931 Ca! 106, 
1931 Cr.C. 34. It is clearly for the person proceeded against to adduce evidence in 
support of his denial of a public right of way — Raghunandan Saran Das, 38 Cr.LJ. 29, 
165 I C. 942, A I.R. 1936 Pat 639, 17 P.L.T. 791, 1936 Cr.C. 1070, 1936 P.\V.N. 926. 
The duty of a Magistrate under this section is merely to see whether the denial of the 
public right IS frivolous or not — Muhammad Khalil, AIR. 1936 All. 356, 160 I.C. 854, 

1936 Cr C. 420, 37 Cr.L.J. 343, 58 All. 739, 1M6 A L.J. 75, 1936 A L.R. 168, 8 R.A 657; 
Janardan Sarup. 166 I C. 376, A.I.R 1937 All 12, 38 Cr.L.J 200, 1936 AL.J. 1285, 

1937 A L R 28, 9 R.A 405. In order that the Magistrate may satisfy himself whether 
there is reliable evidence, he may allow cross examination of the witnesses adduced by the 
defendant. But the inquiry being of a summary character, it is not intended that the 
complainant should be required to adduce evidence to contradict the case sought to be 
made out by the defendant — Kishoiirnokan v. Krishnobikari, 58 Cal. 461, 32 Cr.LJ. 
1187, 134 IC 574, AI.R 1931 Cal 527, 1931 CrC. 679. Ind Rul. 1931 Cal 862; 
Chunni, 40 CrLJ. 143, 178 IC. 742, AIR. 1938 All. 653, 1938 A.LJ. 1013. The 
Magistrate cannot allow the complainant to produce definite evidence to the contrary 
and then proceed to weigh the evidence on both sides, in order to decide finally whether 
the alleged public nght does or does not exist— CA« h«i, supra, following Muhammad 
Khahl, supra and Janardan Sarup, supra See also Covtnda Goundan v. Ayi Goundan, 
AIR. 1939 Mad. 465 ( 466). 1939 MCrC. 42, 49 M L.W, 476, 1939 M.W.N. 409, 
(1939) 1 MLJ W9. ILR 1939 Mad 1030. 

If the Magistrate finds that there is some evidence in support of the party denying 
the public nght, all he has to do is merely to stay the proceedings until the matter is 
decided by a Civil Court The Magistrate cannot compel either party to go to the 
Civil Court— Ro^an, 52 All 592. 31 CrLJ. 839, 125 IC 452, 1930 A.L.J. 815, AIR. 
1930 All 658, Ind. Rul. 1930 All 660; Manohar. 1929 A L J 385, Ind. Rul 1929 All. 
610, 30 CrLJ 670 (672), 116 IC 78$, AIR. 1929 All 220; Bxhari, 39 Cr.LJ 791, 
176 IC 755, 11 R.N 77, A.IR. 1938 Nag 512. The Court is not directed to quash 
the proceedings altogether but to stay the proceedings There is no obligation on the 
Magistrate to force the opposite party or any particular party into Court — Ram Sakaai 
V. Uttamo, 36 Cr.L J. 144, 152 I C 737, A.I R. 1935 Ah 79. 4 A \V.R. 959, 1934 All L R. 
1031; Hari Chand v. Durga, 28 CrLJ. 363, 100 I C 971. A.I R. 1927 Lah. 227. For 
contra see Bram Chelan v. Jasbir, 30 CrLJ 360, 114 IC. 782, AI.R 1929 Oudh 85, 
5 OW.N. 1131, Ind. Rul 1929 Oudh 190. 

If the demal is proved, the Criminal Court stays its hands Then it will be the 
business of the other party to bnng a civil suit. If he does not bring a civil suit, the 
denial is established If he goes to the Civil Court and succeeds, the Magistrate may 
proceed to pass an order absolute under sec. 140 (1) — Rozan, supra 

Where a Magistrate came 'to the conclusion that the existence of a public pathway 
had not been established and directed that the proceedings should be dropped under 
sec. 137 (2), Cr. P. C., it was held that he should have stayed proceedings under 
sec. 139A, Cr. P. C., until the matter of such nght has been decided by a competent 
Civil Court, but the form which he adopted for this order had the same effect as that 
of an order under this clause of sgc. 139A and there was no necessity for interference 
on that account — Hartsadhan v. Teknaroin, 36 CrL.J 367, 153 I.C. 471, 15 PLT. 386, 
AIR. 1934 Pat 438, 1934 CrC. 984 See also Debi Dayal v Manao, 29 CrL.J. 244, 
107 I C. 333, SOWN. 78. A I R. 1927 Oudh 632. 

tVhat has now to be considered is very different from what was necessary to be 
determined before the amendments of 1923. Under sec 139A, what has to be seen is 
whether the denial of public nght by the seoind party is supported by any reliable 
cridence. If it is. the Magistrate has to stay his hands until the matter of the existence 
of such nght has been decided by a competent Civil Court. Under the law, as it is at 
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present, it is the party mo\-ing for proceedings under sec. 133 or somebody interested in 
asserting such right, xrho has got to go to the Civil Court to establish its existence, 
The Magistrate's order directing the second party to go to the Civil Court is not one 
which can any longer be made under the law. The Magistrate cannot proceed with the 
case on the failure of the second party to go to the Civil Court within a reasonable time 
— Khusa MandaJ v. Prestdent, Gopatnagar Union Board, 38 C.W,N. 391, 59 C L.J 290, 
61 CaL 390, A I.K. 1934 Cal 545, 151 I.C. 691. 1934 CrC. 785, 35 Cr.LJ. 1374; 
Govinda Goundan v. Ayi GoUndan, AIR. 1939 Mad 465, 1939 M Cr.C 42, 49 M L.W. 
476. 1939MAY.N. 409, (1934) 1 M.LJ. 649. I.L.R. 1939 Mad. 1030. 

359. Sub-section (3) : — Question sbal] not be inquired into by Jury: 
■ — The questions as to whether the place is a public vray or not, is to be decided by Uie 
Magistrate himself and not to be left to the jury'. The jury is not competent to decide 
the question whether there is or is not a public right of way. They can merely find 
whether the Magistrate’s order as originally made is reasonable and proper (sec 139) 
—Kailash v. Pam Loll, 26 Cal 859 (870); Maluk Dhan v. Hart Madhab, 31 Cal 979; 
Sheikh Imrat v. SfieitA Amjad. 2 P.LJ 67; Khusbi Ram. 4 Lah. 224 (231), 24 Cr.L J. 
457. The case of Ram Bilas, 30 All. 364 (where it was held that it was within the 
competence of the jury to deade as to the validity of an objection that the way alleged 
• to have been obstructed was not a public way) is no longer good law 

140. (1) When an order has been made absolute under 
section 136, section 137 or section 139, the 
Magistrate shall give notice of the same to 
the person against whom the order was 
made, and shall further require him to perform the act directed 
by the order within a time to be fixed in the notice, and inform 
him that in case of disobedience he will be liable to the penalty 
provided by section 188 of the Indian Penal Code. 

(2) If such act is not performed within the time fixed, the 

Magistrate may cause it to be performed, 
obeSn^toSr. may recover the costs of performing it, 

either by the sale of any building, goods or 
other property removed by the order, or by the distress and sale 
of any other moveable property of such person within or without 
the local limits of such Magistrate’s jurisdiction. If such other 
property is without such limits, the order shall authorise its 
attachment and sale when endorsed by the Magistrate within the 
local limits of whose jurisdiction the property to be attached is 
found. 

(3) No suit shall lie in respect of anything done in good faith 
under this section. 

360. No order under this section should be passed without first proceeding 
under sec. 139A. Cr P. C—Munna Lai, 27 CrLJ 473 ( 474), 93 I.C 697, 24 ALJ. 
361, AIR 1926 AH 390. 

It would seem reasonable to infer that 'the Magistrate" who is to issue notice 
under this section is indicated in sec. 137, Cr. P. C — 7n re Narasinha, 9 Mad 201 (202). 
See also Note 343A. 

A person who neither complies with the order passed under sec 133, nor protests 
against it within the time fixed, can be prenecuted under sec 136 without further 
notice being given under this section — Atuveda v, CurKficA, 31 Mad. 280 (282); 
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Bishambar, 13 All. 577. Notice is necessary only when the Magistrate makes an order 
absolute under sec. 137 or 139. A distinction is made between sec. 136 on the one hand, 
and secs. 137 and 139 on the other. The two latter sections do not declare the liability 
to punishment, but only speak of the order bang made absolute, and consequently notice 
is necessary in order to give the defendant an opportunity of complying with the order 
absolute. But sec. 136 declares that the liability to punishment attaches as soon as the 
time fixed in the conditional order expires without compliance, and consequently no 
notice is necessary to give further time for compliance with the order. It is submitted, 
therefore, that reference to sec. 136 should be omitted from sec. 140. 

Sub-section (1) is mandatory; sub-section (2) is merely directory. If the jury 
reports that the Magistrate's order is reasonable and proper, the Magistrate is bound 
to make the order absolute (sec. 139) and is bound under sub-section (1) of this 
section to require the party to carry out the order within a certain time, inspite of the 
fact that the party has filed a civil suit and obtained a temporary injunction. The 
Magistrate has no discretion in this matter. But when the second stage contemplated 
in sub-section (2) is reached, the Magistrate has a discretion and can, after taking into 
consideration all the circumstances of the case, decide whether he would give the 
direction referred to in sub-section (2) or whether he thinks it expedient to leave the 
matter where it is until the conclusion of the civil suit. It is, however, open to the 
parties to come to the High Court and say that such an order is not expedient and 
proper. It would have to be sho\vn that the Magistrate in exercising his discretion had 
not done so judiciously; otherwise the High Court will not set aside the order— Ba»4«, 
58 Cal. 1088, 35 CW.N. 571 (572), 32 Cr.LJ. 1240, 134 I.C. 918, A.I R. 1931 Cal. 787, 
1931 Cr.C. 1005, Ind Rul 1931 Cal 918 

Effect of death of the person against whom the order was made:— 

See Jugal Kishore in Note 336. 

Cancellation of order by succeeding Magistrate: — If a final order is 
passed by a Magistrate under this chapter, a succeeding Magistrate cannot go behind 
the order and question its legality, as if he were sitting in judgment over it as a Court 
of Appeal. Therefore, if an application is made under this section to the succeeding 
Magistrate for the enforcement of an order passed by a preceding Magistrate, the 
former cannot reject the application on the ground that the order passed by his pre- 
decessor was an illegal order— /Ciron Chandra v. Ramesh, 27 C.W.N. 459, 72 I C. 77, 
AIR. 1923 Cal. 589, 24 CrLJ. 317. A Magistrate had no jurisdiction to cancel an 
order passed by his predecessor for removal of a nuisance under sec. 133, on the ground 
that one of the parties to the proceedings had not been properly served with notice or 
on the ground that the nuisance was in existence for a long time — Shahabuddm v. 
Abdul Kader, 31 CW.N. 530, 44 CL.J 211, 28 Cr.LJ, 30, 99 I.C. 62, AIR. 1927 Cal. 
70. But see Ramsaran v. Ram Lagan in Note 341. 

Costs : — The question as to from which party or parties the costs for the removal 
of a nuisance should be recovered, has to be determined upon a consideration of the 
question as to the parties upon whom the notices in connection with the proceedings 
were served; it is unjust to make an order for recovery of costs from a party who 
was not actually served with any notice of the said proceedings— SAaftabwddm v. Abdul 
Kader, supra. 

Sub-sec. (3); — ^The order of the Magistrate directing refund of deposit is not 
ultra vires and cannot be questioned In the Civil Court— Seanarain v. Sakhi Chand, 
18 Cr.LJ. 3(K, 38 IC. 417. 

This section lays down the procedure on order being made absolute and the 
consequences of disobedience of the order. If a Magistrate causes the act ordered to 
be performed, then that order cannot be questioned in the Civil Court, and no suit 
can be maintained in the Civil Court to preirent the Magistrate from carrying his 
order into effect. Clause (3) of this section says that no suit sh*all lie in respect of 
anything done in good faith under this section. It would be mere trifling with the 
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Act to hold that the Ci\il Court can give relief to the aggrieved persons against the 
order of the Magistrate \fhen the Act sajs that no suit in respect of anything done 
by him shall he — Kcdar Nath v. SatisA C/iondro, 41 Cr.LJ 99 (100), 184 I.C. 754, 
1939 O W.N. 966, A.I R. 1939 Oudh 75, 1939 O.LR. 653 

Sec. 188, I. P. C.: — A question as to the validity of the final order made in the 
proceedings under sec. 133, Cr. P. C , cannot be raised at the trial of the accused under 
sec 188, I. P. C.—Supdt V. Khoda Baksha, 35 CrLJ. 778, 148 I.C. 808, 60 Cal 1336, 
A.I.R. 1934 Cal. 242. 1934 Cr.a 361 

141. If the applicant, by neglect or otherwise, prevents the 
PrKrfare ra faitere to appointment of the jury, or if from any 
appoint jury or omission cause the jury appointed do not return their 
to return verdict Ycrdict within the time fixed or within such 

further tinje as the Iilagistratc may in his discretion allow, the 
Magistrate maj’ pass such order as he thinks fit, and such order 
shall be executed in the manner provided by section 140. 

361. Jury failing to return verdicti — H the jwry fails to return a verdict 
rvilhin the time allowed by law, the Magistrate may pass such order as he thinks fit. 
Therefore, v.here on the failure of the jury to return a verdict, the Magistrate inspected 
the spot and called for a report from the police and thereafter confirmed his onginal 
order, held that the final order was perfectly legal— Sftyowswndor, 24 ALJ. 165, 
A.IR 1926 All. 658, 96 IC 645. 27 CrLJ 981 When the majority of the jurors 
per\-ersely refuse to return a verdict for fear of displeasing either party, the Magistrate 
can discharge them and appoint a new ivtry—Cimar Lai v Banstdhar, 44 All. 575, 
20 ALJ. 472. 23 CfLJ 276, 66 IC. 420; A.I R 1922 All 297 The verdict of three 
jurymen out of five, two of them did not express any opinion, and one of whom 
abstained altogether from the enquiry, cannot be regarded as a finding of the majority 
of the jurors under sec 139, Cr P. C . on which the Magistrate can act But at the 
same time the Magistrate is competent to act under sec 141, Cr P C, and pass such 
orders as he may think fit — Dutgachajan v Sasht, 13 Cal 275 (279) Where upon 
failure of the jury to return their verdict, the petitioners appeared before the Magistrate 
and prayed for appointment of a fresh jury, it was held that the Magistrate ought to 
have appointed a new jury and should not have made the onginal order absolute — 
Shib Chandra v Hriday, 12 CWJ'J 1017, 8 CrLJ 233 Under this section, the 
Magistrate upon failure of the jury to return a verdict, has a discretion to pass such 
order as he thinks fit Therefore, where the foreman of the jury simply returned the 
papers without a verdict, the Magistrate had jurisdiction to make the order absolute — 
Jiblal V Gena, 4 PL.T. 15. 24 CrLJ 492, 72 I C 956, AIR 1923 Pat 229. But it is 
desirable that under such circumstances the Magistrate diould inquire into the case and 
should give the parly an opporturaty of showing cause and procuring evidence, before 
he makes the order absolute under this section — /iblal v. Gena, supra; Ajodhya Teicari, 

4 P.L.T. 13. 73 I.C. 327, A.I.R 1923 Pat 131, 24 CrLJ, 583 But if, upon the 
failure of the jury to return their verdict, the petitioners did not take any action to 
move the Magistrate for taking evidence on their behalf, the Magistrate was justified 
in making the order absolute — Kishori Lai, 13 CWN 367, 10 CrLJ. 494, 4 IC. 72. 
There will be cases, as for example where the jury is unable to report within the time 
fixed for reasons beyond the control of the applicant, where it would be improper for 
the Court not to hear the applicant and allow him to show cause before the order was 
made absolute; but where the aRilicant has been negligent ou obstructive and has 
wilfully abstained from appearing before the jury, which had been appointed at his 
instance to settle the dispute, there is no obbgation whatsoet er on the Court to issue 
notice to him before confirming the provisional order which had been passed under 
sec. 133— Pyarc Lai v. Duarka, 36 CrLJ 1472, 158 IC 759, 1935 AL.J. 1089, 

A I.R. 1936 All. 65. 
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In this section the word “discretion” is used in relation to the extension of time within 
which the jury is to give their verdict. It is not used in relation to the order passed 
by the Magistrate. It is clear, however, that as the words “the Magistrate may pass 
such order as he thinks fit” are used, it means of course that the Magistrate has a 
discretion as to the order he should pass and that discretion means a judicial discretion 
The Magistrate cannot under this section pass an arbitrary or capricious or whimsical 
order, but instead of applying to that order, what we may call the test of inquiry, 
it would perhaps be better to apply the test of reason. The order passed by the 
Magistrate under this section must be a reasoned order. It must be such an order 
as the Court in appeal can uphold, allowmg, of course for the fact that orders under 
this Chapter, as under Ch, 10, are only quasi-judicial orders and that the Magistrate 
on the spot is the better judge of facts than are Judges some hundreds of miles 
away. There is nevertheless, nothing in the section which can require a Magistrate, 
after a jury has failed to function, to hold a further inquiry, if he has before him 
material upon which he can pass a reasonable order under this section. The case is, 
however, somewhat different when persons in good faith have chosen a trial by jury 
and, through no fault of their own, their chosen tribunal fails to hear and try their 
case. They cannot claim, then, they are entitled that their case should be heard by 
the Magistrate as a summons case under sec. 137 (1), Cr. P.’C, but the Magistrate 
would clearly desire in such circumstances that they should be given an opportunity 
briefly to state their case— /ctAanond v. Shikarpur Municipality, A.I.R. 1940 Sind 24 
(25). I.L.R. 1939 Kar. 179, 41 CrL.J. 364, 186 I.C. 723. 

142. (1) If a Magistrate making an order under section 

133 considers that immediate measures 
should be taken to prevent ifnminent danger 
or injury of a serious kind to the public, he 
may, whether a jury is to be, or has been, appointed or not, issue 
such an injunction to the person against whom the order was 
made, as is required to obviate or prevent such danger or injury 
pending the determination of the matter. 

(2) In default of such person forthwith obeying such in- 
junction, the Magistrate may himself use, or cause to be used, 
such measures as he thinks fit to obviate such danger or to prevent 
such injury. 

(3) No suit shall lie in respect of anything done in good 
faith by a Magistrate under this section. 

362. Scope: — Sec. 142, Cr. P. C. is not an independent section, but Is con- 
trolled in its effects by sec 133, Cr. P. C. A reference to sec. 133, Cr. P. C, shows 
that the section is confined to certain matters which are specifically mentioned therein 
and cannot be brought into play to govern or control other matters which are quite 
extraneous to it. It is nowhere contemplated by sec. 142, Cr. P. C., that it would 
govern cases where an imminent breach of the peace is apprehended. The “serious 
injury” or the “imminent danger” contemplated by sec. 142, Cr. P. C., refers to the 
injury or danger emanating from those things themselves which are sjwcified in sec 133, 
Cr. P. C , and consequently sec. 142 is limited in its scope. An order under sec 142 
can, therefore, be passed only if an injury or danger specified in sec. 133, Cr. P. C, 
i« apprehended and not otherwise— Mirra Mohammad Ashraf, A.IR. 1937 Lah. 101, 
IL.R. (1937) 18 Lah 303, 39 PLR. 863, 171 IC 941. 

This section intends the order to meet an immediate danger or injury and its 
object is to prevent that injury pendmg the determination of the case under sec. 133 
or 137, Cr. P. C. The Magistrate not only is not precluded from making a final order 
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under sec. 137, Cr. P. C., but secs. 133, 137 and 142, Cr. P. C., taken together dearly 
mean that the Magistrate, in spite of making an order under sec. 142, is intended to 
proceed \Tith the case and make a final order under sec 137 — Rebati Mohan v. Chatlal 
Chandra. 63 CL.J. 5, 38 Cr.L.J 173. 166 I C. 221, A I.R. 1936 Cal. 692, 1936 Cr.C. 954, 
9 R.C. 490. 

. ■\\'here a Magistrate who makes an order under this section, subsequently directs 

■further inquirj* to be made, the Magistrate must be held to have abandoned the 
proceedings under this section, and he diould have proceeded under secs. 136 and 137 
instead of fining the party under sec. 188, I, P. C. — Bjojendra, 21 W.R. 86. 

No injunction can be issued under this section when the danger has passed away — 
Indoobhooshun, 1 \VR. 8. 

143.' A District J^Iagistrate or Sub-Divisional Magistrate* 
MaEistoten.nyproh.hit =>"y other Magistrate empovvered by the 
repeution or continuance Provincial Government or the District 
of public nuisance. Magistrate in this behalf, may order any 

person not to repeat or continue a public nuisance, as defined in 
the Indian Penal Code or any special or local law. 

Amendment: — ^The words *Tro\incial Government" have been substituted for 
“Local Government” by sec. 4 of the Government of India { Adaptation of Indian Laws) 
Order, 1937. 

363. Scope: — Under this section no Magistrate can prohibit what was lawful 
before the date of his order, and thereby make such an otherwise legal act, committed 
after the date of the order, punishable as a nuisance under the Indian Penal Code— 
SomuiQiiha Ptiloj, 19 Mad 464 f 469>, 6 ML3 181 The object of this section is to give 
the Magistrate summary powers to issue an order against a person who is repeating or 
continuing a public nuisance, that is to say. who has repeated an act which has already 
been forbidden by a competent tribunal It is not for ongmal use So the second party, 
who is alleged to have committed the nuisance, must have the right to set up a defence 
on the merits and the summary order under this section should not be made without 
giving him an opportunity of being heard under the other sections of Chap. X of the 
Cr P. C-^Jagadish v. Dhanushdaii. 36 CrLJ 187, 152 IC 708. 15 PL.T. 253. A.I.R. 
1934 Pat. 305, 1934 Cr C. 728; Joku. 8 AU 99; Sakabat Ah Mtrdka v Bmp., 41 C.W.N. 
638. The order passed by the Magistrate under this section, without drawing up a 
proceeding, without taking evidence, and without giving an opportunity to the second 
party to substantiate their case, \% wholly without junsdiction and illegal. Further the 
order made by the Magistrate under this section without an adjudication about the 
existence of the public nuisance as contemplated in the section by a competent Court, 
is bad in law and illegal — Jogendra v Shetkk Anju, 36 CrLJ 591, 154 IC. 663, 
A.I.R. 1935 Cal. 108, 38 CWN 1070, 1935 CrC 102 Sec 143, Cr. P. C, is obnously 
only applicable where there has been a preliminary consideration under sec. 133, 
Cr. P. C , and the Magistrate has passed an order under sec 133 prohibiting public 
nuisance. Then if there is any danger of the nuisance being repeated, an order under 
sec 143 can be passed The terms of sec. 143 show that this is what is meant. UTiere 
an order under sec. 143 was passed ex parte, there having been no opportunity for the 
accused to show cause against it, the order convicting them for the breach of that order, 
which is illegal, cannot be maintained — Sahabat Afi Mtrdlia v Emp, 41 C.WN. 638. 

This section contemplates the prevention of a repetition, or the continuance of a 
public nuisance by the party against whom an order under sec 133, Cr P C , has 
already been passed. There can be no doubt that an order under sec. 133, Cr P C , 
binds the person against whom the order is passed and nobody else No order can, 
therefore, be passed uneW sec 143, Cr. P. C, against a person who was not a party in 
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any earlier proceedings when orders under sec. 133, Cr. P. C., were passed — Ram SaSat 
V. Uttama, 36 Cr.L.J. 144. 152 I.C 737, A.IR 1S35 AH. 79, 1935 AL.J. 18. 

It is true that In order that action can be taken under this section the nuisance 
must be "a public nuisance, as defined in the Indian Penal Code or any special or local 
law,” but that does not exclude the conclusion that the nuisance, repetition of which 
may be forbidden under this section must be a nuisance which has been made a subject 
of action under sec. 133, Cr. P C., and the following section In short this section does 
not apply to “original proceedings,” but applies only to subsequent proceedings when a 
nuisance has been made the subject of inquiry and adjudication under the sections which 
precede it. It, therefore, follows that this section does not stand alone but is supple- 
mentary to the sections which precede it — Haji SuUeman Yusif Kumbkar, A.I.R. 1940 
Sind 124. 41 Cr.L.J. 727, 189 I.C. 353. 

363A. Revision: — It was formerly held that orders under sec. 143 were not 
open to reviaon under ihis Code (though they were open to revision under the Letters 
Patent) because they were not ‘proceedings* within the meaning of sec. 435 — Biskeshur, 
1892 AW.N. 102. But now by reason of the omission of sub-section (3) of sec. 435 
by the Amendment Act of 1923, orders under sec. 143 will henceforth be liable to 
revision under this Code. 


CHAPTER XL 

TfijfPORARY Orders in Urgent Cases of Nuisance or 
Apprehended Danger. 


144 . (1) In cases where, in the opinion of a District 

„ . . Magistrate, a Chief Presidency Alagistrate, 

Power to issue order tr* r r-.- r 

absolute at once in Sub-Divisional Magistrate, or of any other 
urgent Mses of niusancc Magistrate not being a Magistrate of the 
apprehended danger. specially empowered by the 

Provincial Government or the Chief Presidency Magistrate or the 


District Magistrate to act under this section, there is sufficient 
ground for proceeding under this section and immediate preven- 
tion or speedy remedy is desirable, 


such Magistrate may, by a written order stating the material 
facts of the case and served in manner provided by section 134, 
direct any person to abstain from a certain act or to take certain 
order with certain property in his possession or under his manage- 
ment, if such Magistrate considers that such direction is likely 
to prevent or tends to prevent obstruction, annoyance or injury, 
or risk of obstruction, annoyance or injury to any person lawfully 
employed, or danger to human life, health or safety, or a dis- 
turbance of the public tranquillity, or a riot, or an affray. 

(2) An order under this section may, in cases of emergency 
or in cases where the circumstances do not admit of the serving 
in due time of a notice upon the person against whom the order 
h directed, be passed ex-parte. 
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(3) An order under this section may be directed to a parti- 
cular individual, or to the public generally when frequenting or 
visiting a partfcular place. 

(4) Any Magistrate may, either on his own motion or on 
the application of any person aggrieved, rescind, or alter any 
order made under this section by himself or any Magistrate sub- 
ordinate to him, or by his predecessor in office. 

(5) Where such an application is received, the Magistrate 
shall afford the applicant an early opportunity of appearing 
before him cither in person or by pleader and showing cause 
against the order; and, if the Magistrate rejects the application 
wholly or in part, he shall record in writing his reasons for so 
doing. 

(6) No order under this section shall remain in force for 
more than two months from the making thereof, unless in cases 
of danger to human life, health or safety or a likelihood of a riot 
or an affray, the Provincial Government, by notification in the 
official Gazette, otherwise directs. 

Change; — ^This section has been amended by see 27 of the Cr. P. C Amendment 
Act (XVIII of 1923). The reasons of amendment have been stated below in their 
proper places 

The words "Pronnoal Government" have been substituted for the words "Local 
Government'’ by sec 4 of the Government of India (Adaptation of Indian Laws) Order, 
1937. 

364. Application of this section:— rThe power conferred by this section 
upon a Magistrate is an extraordinary power and the Magistrate should resort to it 
only when he is satisfied that other powers with which he is entrusted are insufRcient. 
Moreover, the authority of the Magistrate ^ould be exercised in defence of rights rather 
than m their suppress'on, in repression of illegal, rather than m interference with 
lawful acts — Sundram, 6 Mad. 203 ( 221), 2 Weir 77. Even in the case of an order 
in an emergency under this section, the Magistrate's action should be directed rather 
against the wrong-doers than the wronged, though the nature of the emergency may 
make it necessary for a time, m the public interest, to interfere with the lawful exerase 
of private rights But, in any case, the authority of Magistrates should be exercised 
in defence of rights rather than in their suppression, in repression of illegal rather than 
in interference with lawful acts — Jasoda Lekhiaj v Emp, AIR. 1939 Sind 167- (169), 
40 CrLJ. 703, 182 I.C. 698, ILR. 1939 Kar 662. 12 RS 31. See also Jalar Husain 
V Peary Lai, infra His first duty is to secure to every person the enjoyment of his 
rights under the law, and by measures of precaution to deter those who seek to invade 
the rights of others, but it he apprehends that the lawful exercise of right may lead to 
civil tumult and he doubts whether he has available a sufficient force to repress such 
tumult or to render it innocuous, regard for the public welfare is allowed to override 
temporarily the private rights and the Magistrate is authorised to interdict its exerdse 
— Mutklalu v. Dapun, 2 Mad 140; Tekait Kunj Behari v Bhiko, 5 C W.N 329 The 
first duty of the Government is the preservation of life and property, and to secure this 
end power is conferred by this section on its officers to interfere e%en with the ordinary 
rights of the members of the community — Sundiam, 6 Mad 203, 2 Weir 77. 

Courts, Civil as well as Cnminal, exist for the protection of rights, and therefore 
the authority of a Magistrate should ordinanly be exerased in defence of rights rather 
than in their suppression; when an order in suppr^ion of lawful rights has to be made, 
it ought not to be made unless the Magistrate considers that other action that he is 
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competent to take is not likely to be effective, and the order, if made, should never be 
disproportionate to but should alwa^ be, as far possible, commensurate -with the 
exigencies of any particular situation — Sumner v. Jogendra, 34 Cr.L.J. 334 (337), 142 
I.C. 319, Ind. Rul. 1933 Cal. 262, A I R 1933 Cal 348, 1933 Cr.C. 420; Thakin Aung 
Bala V. DiitTkt Maghtrate, Rangoon, 40 CriJ. 645, 182 I.C 23, A I.R. 1939 Rang. 181, 
1939 Rang L R. 294, 11 R.R. 516 Ordinarily a person desiring to do what he is lawfully 
entitled to do should have the support of those responsible for law and order. Orders 
under this section are to be directed not against those who desire to do what the law 
permits them to do, but against those who attempt to prevent the exercise of a legal 
right — Jajar Husain v. Peary Lat, 36 CrXJ. 955, 156 I C. 595, A I.R. 1935 All. 575. 
See also Jasoda Lekhraj v. Emp , supra. It is only in exceptional circumstances where 
emergency of the gravest character is made out that a Court would be justified in the 
exercise of its powers under this section to make an order which would have the effect 
of interfering with the exercise of the private rights of individuals — Canesh v. Laltt, 
35 CrLJ. 1252, 151 I.C. 183, 38 C.W.N. 388, 1934 Cr.C. 754, A.I.R. 1934 Cal. 513. 
To give the Magistrate jurisdiction under this section all that is required is that he 
shall be of opinion that there is sufficient ground to proceed under this section and 
that immediate prevention or speedy remedy is desirable and that the direction he 
proposes to make is likely to prevent or tends to prevent a disturbance of the public 
tranquillity or a riot or an affray. In sudi circumstances pnvate nghts must give 
way whatever be the subject matter of dispute: in particular it is immatenal that the 
dispute relates to land, as the great majority of dangerous disputes do Given the 
necessary condition an order cannot be impugned as without jurisdiction merely because 
it was arbitrary, for instance an order stopping kurbani or an order of stopping music 
before a mosque— Rffdfte v. Jatram, A.I.R. 1929 Pat. 714 ( 716), 1929 Cr.C. 586, 31 
Cr.LJ. 466, 123 I.C. 73. 

When a breach of the peace is anticipated action is to be taken against the poten- 
tial law-breakers and not against the peaceful citizens whom it is expected that the 
law-breakers will molest— A'/iaza« Chand, 28 CriJ. 345, 100 I.C. 825, A.1.R 1927 
Lah 430, following Md. Ismail v. Barkat Alt, 71 I C. 506. 26 C.WN. 904, A.I.R. 1922 
Cal. 483, 24 Cr.L.J. 154 and Blong, 82 IC 42, A.I.R. 1924 Pat. 767, 25 CriJ. 1178, 
6 P.L.T. 130, 3 Pat.L.R. 41 (Cr.). Where there is a conflict between a public interest 
and a private right, the former must prevail And so. although the Hindus may have 
obtained from a competent Civil Court a declaration of their right to conduct proces- 
sions with muac before mosques, the Magistrate may, in the interest of the public 
peace, prohibit the Hindu from taking any such procession in any street where there 
are mosques— In tc Visuianadha Rao, 51 Mad. 1005, 55 M.LJ. 442, 30 CrL.J. 31 
(32) (F.B ). An order under sec. 144 may sometimes interfere with the legal nghts of 
individuals, but when such interference is necessary, it is duty of the Magistrate to 
limit it as much as possible; and for that purpose he should afterwards hold an inquiry 
into the circumstances and deternune whether as a matter of fact the act prohibited 
as likely to lead to a breach of the peace is within or in excess of the legal nghts of 
the person forbidden to do it. If it is found that a man is doing that which he is 
legally entitled to do, and that his nrighbour diooses to take offence thereat and to 
create a disturbance in consequence, it is clear that the duty of the Magistrate is 
not to continue to deprive the first of the exercise of his legal rights, but to restrain 
the second from illegally interfering with the exercise of legal nghts— Abdoof v. Lucky 
Naram, 5 Cal 132 (134, 135); Ramnod v. Kader, 62 ML.J 392, 33 Cr.L.J. 605 (608), 

AIR 1932 Mad. 294; Blong, 25 CriJ. 1178, 82 IC. 42. AIR. 1924 Pat. 767, 6 

P.L.T. 130, 3 Pat.L.R. 41 (Cr.); F. E. Chrestien v. Carter, A.I R. 1939 Pat. 512, 20 
P.L.T. 374, 1939 P.W.N. 402. 40 Cr.LJ. 895, 181 I C. 240, 6 BR. 30. 12 R.P. 232. 
It IS the obvious duty of the Executive to uphold the civil rights declared by its 

own Civil Courts. No doubt, the interests of the public peace arc paramount, but 

where the Magistrate is aware that there will probably be a disturbance of the petitioner’s 
civil rights at recumng seasons e\’ery year, it is his duty to exhaust every measure 
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at his disposal to uphold the declared dvil rights before he abandons the attempt, and 
he should resort to sec 144 only if there is no time or opportunity for any other 
course. If there is time or opportunity, the Magistrate may bind over thgse persons 
rrho threaten to interfere with the petitioner’s dvil rights, to keep the peace, or may 
get down suffident force to meet the crisis. It is not a proper course to do nothing 
to meet the ensis, and then call in sec 144 to tide him over it — Venkatasubba, 100 
I.C. 709, 25 M.LW. 375, A.I.R. 1927 Mad. 368, 7 AI.Cr.R. 531, 52 M.LJ. 298, 28 
CrLJ. 325 (326); l’fntafosw66oy>‘o v. Md Falauddin, 52 ML.J. 651, 28 Cr.LJ. 509 
(510), 101 IC. 893, A.IR. 1927 Mad. 611, 8 AICrR. 146. 

Moreover, this section was never intended to vest a Magistrate with powers to 
deride disputes of a civnl nature between pnvate individuals and to usurp the functions 
of a Cinl Court It is not permissible for a Magistrate, under the cover of an order 
under this section, to dispossess a particular individual of certain property and to deliver 
possesaon of it to another — Hafiiuddin v. Laborde, 50 All. 414, 28 Cr.L.J. 991 (992), 
105 I.C. 815, AI.R 1928 All. 14, 26 AL.J. 83. 

It cannot be the mtcntior^ of the law that a Magistrate should compel the owner 
of property to submit to trespass upon it merely because the trespasser is prepared 
to use force. The Magistrate should not enforce any use of the private property 
(eg, performance of ceremonies upon it) against the person m possession thereof 
unless it IS established either by a decree of a Civil (ikiurt or as the result of some 
enquiry under sec 147, Cr P C , that the persons claiming the right to use it have 
justification for their claim — Abdul Majted v. Emp , 40 CrLJ 383, 180 IC 499, 
A I R. 1939 All 182, 1938 A W R (H C ) 852. 

There is nothing in the section requiring the Magistrate to uphold rights whether 
constitutional or otherwise; there is nothing m the section requiring the Magistrate 
to hold a judicial inquiry into the rights of the parties involved This section is the 
one single section tn Chapter XI and that chapter is headed 'Temporary orders m 
urgent cases of nuisance or apprehended danger' Once a Magistrate is of opinion 
that there is sufficient ground for proceeding under this section, once a Magistrate 
considers that there is ‘apprehended danger’ which can only be averted by directing 
a person or persons to abstain from a certain act which may result m danger to 
human life or a disturbance of the public tranquillity or a not or an affray, he is 
entitled to make an order directing that person or those persons to abstain from 
such act even though such act was otherwise lawful, even though such person or 
persons may be acting lawfully m the cicercise of a right. This section is intended 
to provide for an emergency, and it is idle to contend that in an emergency when a 
riot is apprehended and when there is apprehension of a serious disturbance of the 
public tranquillity the Magistrate is required to deliberate upon and decide the rights 
of the parties before acting — Ph Gul Hassan v Emp, AIR. 1939 Sind 230 ( 232), 40 
CrLJ 823, 183 I C 641. ILR 1939 Kar, 751, 12 R S 67 

364A. Clauses (1) and (2) — Order to whom to be addressed: — 
A careful perusal of the first two clauses of this section leaves no doubt that they are 
confined to the case of an individual person or persons to whom a notice may be 
issued directing them to refrain from a certain act or to take certain order with certain 
property in their possession or management "Under these two clauses no order can 
be issued to the general public — Sat Naram v Emp .AIR 1939 All 746, 41 Cr.L.J. 
121, 185 IC 172, 1939 ALJ 1061. 

365. Magistrate empowered: — Since the power to be exercised under this 
section is an extraordinary power, the law is careful to confer this power upon those 
Magistrates alone whose discretion is prominently guaranteed by their responsible 
position or by seleaion — Sundram, 6 Mad 203 When a Magistrate passes an order 
under this section, the record should show in clear and unmistakable terms the authority 
under which he professes to act — Thudamawara, 1 Rang 49, 2 BurLJ. 22, 24 Cr.LJ 
727, 74 I C. 65, A I R 1923 Rang 146 
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A Magistrate who is only in charge of the current files of the Court of the 
Sub-divisional Magistrate, while he is on tour, has junsdiction to pass final orders 
under this section. The fact that the Sub-dmsional Magistrate has returned from 
tour on the morning on which the order is passed but where it is not known that he 
would attend the Court and he does not do so until late, does not invalidate the order 
—Abdul Majid v. Nupendra Nath, 35 CrLJ. 881, 38 C.W.N. 556, AIR. 1934 Cal 
393. 

In the Punjab, all Magistrates of 1st and 2nd class have been empowered to act 
under this section — Punjab Gazette, 1883, Part I, p. 52 So also in Upper Burma. 
In Bombay, Assistant Suptenntendents of Police have been empowered to act under 
section 144. See Bombay Gazette, 1883, Part I, 396. 

By the Amendment Act of 1923, third class Magistrates have been expressly 
prohibited from being empowered under this section. “We do not think that powers 
under section 144 should be granted to a Magistrate of the third class, and we have 
provided for this by a small amendment" — Report of the Select Committee of 1916. 

366. Conditions precedent: — The first thing which a Magistrate has got 
to be satisfied about is that there is sufficient ground for proceeding under this section 
and a immediate prevention or speedy remedy is desirables and the second element 
which has got to be established is that the Magistrate should consider that the direc- 
tion which he is about to give, is one which is hkely to prevent or tends to prevent, 
obstruction, annoyance or injury to any person lawfully employed or danger to human 
life, health or safety or a disturbance of the public tranquillity or a riot or any affray— 
Canesk v Lalit, 35 CrL.J. 1252, 151 I.C 183, 38 CW.N. 388, 1934 Cr.C. 754, A.I.R, 
1934 Cal 513. Before taking action under this section the Magistrate should be of 
opinion that immediate prevention or speedy remedy is necessary, and he should state 
in the order the matenals upon which his opinion as to the Migency of the matter is 
based— v. Shyam Lai, 32 Cal. 935; Hafizuddin, 50 All. 414, 28 Cr.L.J. 991 
(992), 105 I.C 815, AIR. 1928 AH. 14, 26 ALJ. 83{ Molilal, AIR. 1931 Bom. 513, 
33 Bom.L.R. 1178, 1931 Cr.C. 945. 134 I.C. 1237, 33 CrL.J. 75{ Jokhu. 8 All. 99 
(102). The Magistrate must decide as a matter of fact whether the dispute is likely 
to lead to a breach of the peace or a disturbance of public tranquillity. Where this 
essential preliminary to assuming jurisdiction is not found to exist, his order must 
be deemed to be an order having no legal force and any expression of opinion contained 
therein must be deemed to be void of legal force or effect — Vallahara S. /. v. Reverend 
Koshi, AIR. 1937 Mad 494, 38 CrLJ. 892, 170 IC. 390, 1937 M.Cr.C 180. 1937 
M.W.N. 636, 45 M.L W. 473. This section is to be applied in cases of urgency, and 
should not be allowed to take the place of any other provision of law {eg, sec. 133) 
which might be more appropriate. And before proceeding under this section, the 
Magistrate should hold an inquiry and record the urgency of the matter — Kamini 
V. Uarendra, 38 Cal. 876 Junsdiction under this section depends on the urgency 
of the case, and the mere statement of the Afagistrate that he considered the danger 
to be imminent, is not sufficient to give him junsdiction if the facts set out by him 
show that really there was no urgent necesaty for taking action— CAandro Nath v. 
E. 7. f?y, 23 C.W.N. 145, 19 CrX.J. 951. But where the order purports to have 
been passed as an emergency measure upon a police report, the Magistrate was the 
sole and the best judge of the emergency whiA constrained him to pass the order 
under this section — Abdul Samad, 35 Cr.LJ. 472, 147 I C. 672, 11 O.WJ4. 74, 1934 
Cr.C. 257; fang Bahadur, 25 Cr.LJ. 433, 77 I.C 721. The record of the Magistrate 
should disclose the existence of an emergency which called for an ex parte order under 
this section or that there was no suffident time to serve notice on the party affected 
thereby. But a Magistrate ought not to treat a case as a case of emergency merely 
because some people threaten to commit a breach of the peace, unless he had no 
sufficient police or other force at his command to prevent an immediate breach of the 
peace and unless he Is further unable to find out the persons threatening to commit 
a breach of the peace as to bind them over to keep the peace — Venkalaramana, 1917 
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724, 19 CrLJ. 56, 6 M.L.W. 456, 43 IC. 88, 22 MLT. 323. A reasonable 
Connection must be established between the act prohibited and the apprehended danger 
which, it IS feared, will lead to a disturbance of the public tranquillity. The likeli- 
hood of such disturbance owing to the act prohibited must be a reasonable and 
proximate one, and the connection between them must not be speculative or distant. 
Thus, an order prohibiting the weani^ of Gandhi caps is improper, because the 
connection between the Gandhi caps and the civil disobedience movement which 
disturbs public tranquillity is only a distant and probable one — Satyanarayana, 60 
M.LJ 378, 1931 Cr.C 332 (335), A.I.R. 1931 Mad 236, 1930 M.WN. 841, 3 M.CrC. 
395, 131 I C. 449. 33 M L.W. 632, 32 Cr.LJ. 744, 16 A I Cr.R. 361. 

TTie word "annoj-ance" in this section is not restricted to physical annoyance but 
includes mental annojance — Ganesh, 55 Bom. 322, 32 CrLJ. 507 (509), 130 I.C. 396, 
A.I R. 1931 Bom. 135, 33 Bom.L.R. 59. Ind. Rul. 1931 Bom 252, 1932 Cr.C. 183 

A Subordinate Magistrate passing an order under this section sought to use his own 
judidal mind on the report of the police, and to come to his own conclusion whether 
a temporary and urgent order ought to be passed, and should not be guided entirely 
by the "instructions” issued by the District Magistrate (which are not legally binding 
on Wm), though he ought to give due respect to the advice of the District Magistrate 
— Coi'inda V Perumal, 38 Mad. 489 (490). 

An order under this section must be based upon proper evidence. In the absence 
of such evidence, the Magistrate cannot pass an order merely on the complaint of one 
party — Chandra Kanla, 20 C.WN 981, 17 CrL.J. 464 But it cannot be laid down 
as a general proposition that an order under this section cannot be passed without 
taking evidence — Jagrupa v Chotey NaTotn, 37 Cr L J. 95 (97) , 159 I C. 455 So also, 
the Magistrate cannot act upon mere surmise or assumption, or merely on the strength 
of a Pobce report without hearing the petitioner or giving him an opportunity of being 
heard — Bhyroo, 11 W R 46j Banu v. M’coma. 21 W.R 26 A proceeding under this 
section is a judiaal proceeding, and a Magistrate cannot dispose of such a proceeding by 
examining witnesses behind the back of the parties and on the strength of a local 
inspection of which he gave no notice to the parties— Cet'mda Ram v. Basonttlal, 7 Pat. 
269, 30 Cr.L J 302 (364) .AIR. 1929 Pat. 46. 

A Magistrate who is to make an order under this section is not competent to 
delegate his functions to some other Magistrate; it is, however, competent for him 
to depute another Magistrate to make an enquiry and submit a report and then to 
act on the report so submitted after applying, his mind to the materials contained 
therein and coming to his owti conclusion as to their sufficiency or otherwise — Sumner v 
Jogendra. 34 CrLJ. 334, 142 IC. 319, Ind Rul. 1933 Cal. 262, AIR. 1933 Cal 348, 
1933 Cr.C. 420 

367. Order — Nature and contents; — 

Orders under this section are judiaal and not administrative — Belvi, AIR. 1931 
Bom. 325 (326), 33 BomUR 673. 1931 CrC 581, 32 CrLJ 1144, 134 I.C. 344. 
See also Muthusami v. Thaugommal, 53 Mad 320, 58 ML.J 148, 31 CrLJ. 324, 
121 I.C 833, AIR. 1930 Mad 242, 1930 CrC 273, Ind. Rul. 1930 Mad 241, 31 
M L W. 16, 1930 M.W.N. 82 See Note 382. 

(o) The order must be in wntingj the words in the section are 'wnlten order’. 
There must be a written order directed to the accused and duly promulgated, before 
he can be prosecuted (or disobedience of the order — Mul Raj, 1905 PR. 36 As this 
section empowers a Magistrate to interfere malenally with the liberty of the subject, 
it is necessary that he should promulgate his order in terms sufficiently clear to enable 
the public, or persons affected by it, to know exactly what it is which they are prohibited 
from doing — Sorab v Shavaksha Ballitcala, AIR. 1935 Bom 33, 36 Bom.L.R. 1129, 
36 CrL.J. 547, 154 IC. 637, 1935 Cr.C 68, 7 RB. 359; Thaktn Aung Bata v. District 
Magistrate oj Rangoon, 40 CrLJ 645, 182 IC 23, AIR 1939 Rang. 181, 1939 Rang 
L.R. 294, 11 RR. 516. 
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(&) The order must be an order vMdi Is absolute and definite in terms. Section 
144, clauses (a) and (b) do not contemplate the passing of a conditional order to be 
made absolute later on. The order for injunction under sec. 144 must be an absolute 
and definite order and it must be left to the party to apply for rescinding the order 
by taking recourse to the procedure laid down in aib-secs. 4 and 5 of the said section. 
An order in the alternative form, directing a person either to refrain from doing certain 
acts or to show cause against the order of injunction, does not come within the terms 
of sec. 144 — Emp. v. Bhola Girt Alohuttl, 40 C.WJ^. 640, A.IR. 1936 Cal. 259, 37 
CrLJ 696, 162 I.C 827, 1936 Cr.C. 486, 63 CXJ. 137, 8 R.C 662. But see Balaram 
Dey V. Plan Ram Chatterjee, 38 Cr.LJ. 915, 170 I.C. 499, 41 C.\V.N. 897, 65 C.LJ. 

460, I.L.R. (1937 ) 2 Cal. 475, 10 RC 150, A.I.R. 1937 Cal. 406. 

(c) The order must contain a statement of the “material facts” which the Magistrate 

considers to be the facts of the case, and upon the footing of which he bases his 

order — Karoolal v Skyamlal, 32 Cal. 935, 9 C.W.N. 864} Hafizuddin, 50 All. 414, 

2R CrLJ. 991 (992), 105 I.C 815, AI.R. 1928 AH. 14, 26 AL.J. 83j Mottlal, A.I.R. 
1931 Bom. 513, 33 BomLR. 1178. 134 I.C 1237, 33 Cr.LJ. 75. 1931 Cr.C. 945. See 
also Ardeshir Phirozskatv Murzban, AIR. 1940 Bom 42 (43), 41 BomLR. 1253. A 
mere recital of the fact that in the opinion of the Magistrate there was sufficient ground 
for proceeding under this section is not enough; the order should state the material 
facts relating to the case in order to show that there was justification for making the 
order— B/o«g. 25 Cr.LJ. 1178, AIR. 1924 Pat. 767, 82 I.C. 42, 6 P.L.T. 130, 82 I.C 
42, 3 Pat.L.R. 41 (Cr.). The material facts include the circumstances showing why 
the Magistrate was temporarily unable to prevent a breach of the peace by intending 
peace-breakers— 22 M.L.T 323. Where the order did not state the 
material facts, it was set aside — Karoolal v. Shyamlal, 32 Cal. 935, 1 C.LJ 216, 2 
Cr. LJ 215, 9 CW.N. 864; Govinda Chetly, 27 ML.J. 628, 14 Cr.L.J. 658; Thaiin 
Aung Bala v District Magistrate, Rangoon. 40 CrLJ. 645 ( 646), 182 IC 23, A.IR. 
1939 Rang. 181, 1939 Rang.LR 294, 11 RR. 516 

(d) The order must be specific and definite in its terms. An order that the 
petitioner should not go to a particular village and should not allow any of his servants 
or relatives or friends to go there, is of the most indefinite character as to time and 
person— Md. v Bkuban. 2 CW.N. 422 Similarly, an order directing the 
petitioners not to commit any act whidi is likely to induce a breach of the peace, 
and not to take forcible possession of a village not in their possession, is indefinite 
and bad in law — Stbi Kulsam v. Umalul. 11 C.W.N. 121. ^Vhen there is reference 
in the order to customary rule and to customary timings in the matter of taking out 
tazias the order is quite clear and very definite. It is for the party to find out what 
the customary rules and tinungs were if they wished to take out tazias in the procession 
— Emp. wNizarn Khan, 35 CrL.J. 699, 148 I.C. 518, 11 O.W.N. 381, 9 Luck. 543, 
A I.R. 1934 Oudh 162. An order prohibiting a person from holding a hat on "next 
Sunday", with a direction that the order will stand good for 2 months, is meaningless 
If an order is not clear and free from ambiguity, it would not be right to prosecute 
anybody for disobeying it— Ambika v Benode. 36 C.W.N. 248 (249), 33 CrLJ. 518, 
137 I a 816, AI.R. 1932 Cal 288, 1932 CrC. 214. Ind. Rul. 1932 Cal. 383 

(e) The order must be confined to the particular act for which the danger is 
apprehended; any order prohibiting a course of conduct or an occupation involving 
a senes of acts done at certain intervals and spread over a period of time (eg., an 
order prohibiting inoculation) is illegal and must be set aside — Anonymous,' 2 Weir 67. 
Moreover, the thing which is prohibited must be clearly stated. It is not proper to 
leave in doubt as to whether the persons are prohibited from doing a thing or not 
—Ganesh. 55 Bom. 322, 32 CrLJ. 507 (509), 130 IC. 396, A I.R 1931 Bom. 135, 
33 BomLR 59. 1931 Cf C. 183, Ind. Rul 1931 Bora 252 

(/) The duration of the order must be eo^extensive with the emergency, it should 
not be wider than is necessaiy to prc\’ent the emergenej'. The Magistrate cannot issue 
an order intending to have effect for all time— v. Bapun, 2 Mad. 140; In re 
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Pedda Chari, 2 Weir 74. Thus, the Magistrate is not competent to pass an order 
directing that all processions shoul^^ slop mu^c when passing a certain place of worship 
at any time, when it is nqt sliown that assembhes are held in the place for the purpose 
of worship at all hours of the day — Muthtrdu v. Bafmn, supra; Pedda Cliaii, supra; 
Ramnad v. Kadar, 62 M L.J 392. 33 Cr.LJ. 605 (608). 

(g) Except where the order is addressed to the public generally under sub-section 
(3), the persons against whom the order is directed must be specified. An order 
addres 5 ed to "jou and any other persons who are or may be concerned in the project” 
is too \'ague, because it is impossible to say who are the persons who are or may be 
concerned in the project — Canesh, supra. 

(A) The terms of the notice must follow die terms of the order in pursuance of 
which the notice is issued — Abdul Afojid v. Nripeudra Nath, 35 Cr.LJ. 881, 38 C.W.N. 

556 

(i) See Ardeshir Phirozshaw Muizban in Note 369. 

368. Service of order: — ^The order must be served in the manner provided 
by sec. 134, i e , ser\*ed personally If it is rot served personally, and not brought to 
the notice of the accused, a comnclion under sec 188, I. P. C., for disobedience of the 
order is illegal — Lakhmidas, 14 Bom 165 (167); Reg v. Sukar, Ratanlal 30 It is 
rot necessary’ to read the direction as to the mode of service as going absolutely to 
the validity of the order The terms of sec 134 and the notification in the Gazette 
are directory, and ought to be followed, and that it is irregularity when they are not; 
but It does not follow that the order is a nullity m consequence ^Vhen the order was 
brought to the actual knowledge of the person sought to be affected by it, it is sufficient 
to bnng the case under sec 188. I. P C—Parbally, 16 Cal. 9 (12); Abu Hussam 
Shaikh V. Emp, 44 CWN. 641 (646). AIR 1940 Cal 358 Even if there has been 
irregulanty in the method of promulgation of the order, that in itself would not make 
it ultra vires, so as to prevent the conviction of any person who, being proved to have 
had knowledge of the order, nevertheless disobeyed it — Madan Kishore, AIR 1940 
Pat. 446 (447), 21 PLT 231.187 IC 135,41 CrLJ 414, 1940 PWN 469. It is only 
if the order cannot be served in the manner provided for ser\’icc of summons that the 
publication of a proclamation under sub-sec (2). sec 134, may be resorted to— Abdul 
Jabbar, 36 CrLJ, 736, 155 I.C. 416, AIR. 1935 Cal 251, 39 CWN. 141, 60 CLJ 474, 

1935 Cr.C. 333 

If a person takes the trouble to go to a Magistrate and gets an order upon another 
person restraining him from doing something, prima facie it is very unlikely for him 
not to take steps so that the other person may know of the restraint imposed upon 
him— Ajwini, 32 CrLJ. 680, 131 IC 271, 53 CLJ. €4. AIR. 1931 Cal 262, Ind. RuL 
1931 Cal 447, 1931 CrC 294 

Where the order which was promulgated to the general public was not the formal 
order which was drawn up by the Magistrate but was merely an inadequate precis 
of that order which gave no sufficient information with regard to the acts from which 
the members of the public had been directed to abstain, the service of such a precis 
would be insufficient for the purpose of enabling the Court to sustain the conviction 
of the accused persons under sec 188, I P. C , for disobedience of that order— 

Abu Hussain Shaikh v Emp., 44 CWN. 641 (646). A I R. 1910 Cal 358 

369. Abstain from certain act: — The words 'certain act’ mean a definite 
act. An order directing a person not to collect rents from the lyots generally, without 
mentioning any particular ryots, is not an order to abstain from a 'certain act'— 
Abageswari v. Sideswart, 16 Cal 80; Ananda v. Carr Stephen. 19 Cal 127; Prem 
Chand v. Dharm Das, 9 C.WJ4 392; Prosunna, 8 C.L.R 231 See also Golam v. 
Dhuban, 2 CW.N. 422 and Bibt Kulsum v Vmalul, 9 CWJnJ. 392 See also Golam 
V Bkuban, 2 C W.N. 422 and Bibi Kulsum v. Umatul, 11 C W N. 121 ated in Note 
367 above. But an order directing a person not to interfere with the management of a 
particular temple or a particular mutt, is a direction to abstain from a 'certain act* y 



336 


THE CODE OF CRIMINAL PROCEDURE 


[Chap. XI. 


and is a valid. order under this section — Ramanadhan v. Mmugappa, 2 Weir 611, 
24 Mad. 45; Vanamamalai, 3 Mad 354, 2 Weir 67; Abbi Reddi, 18 Mad 402. So 
also, an order directing the trustee of a Vaishnavite temple to abstain from interfering 
with the conduct of Adhyapakam service is an order restraining a person from doing 
a certain act and is valid — Snnivasathath(uhaita7, 19 Cr.L J. 933, 47 I.C. 657 (Mad.). 

The Magistrate can pass orders requiring the people to abstain from certain acts, 
i e., he can pass negative orders; tins section does not empower him to pass positive 
orders requiring people to do particular things, e g., an order directing a person to 
remove himself from the district by the next available train— Saswiaf, 58 Cal. 1037, 
53 CLJ. 175, 32 Cr.L.J. 592 (593), 130 IC 872, 1931 Cr.C. 295, AIR. 1931 Cal 
263; Thakin Ba Thoung, 35 Cr.LJ. 1300, 151 IC. 211, 12 Rang 283, 1934 Cr.C. 717, 
A.I.R 1934 Rang 124 Under this section a Magistrate is entitled to make a restrictive 
order preventing the opposite party from doing an act; but the section does not enable 
him to make a mandatory order directing the oppotite party to do some act — Kusum 
Kuman v Hem NaUni. 38 CW.N. 115, 34 CrL.J. 1192, 146 I.C. 169, 6 R.C. 181, 
AIR. 1933 Cal 724, 1933 Cr.C 1274, 63 Cal 11; Satish Chandra v. Lokendra Lai, 
39 C.WN. 1053, 61 CL.J. 579. Distinguishing the case of Kusum Kumari v. Hem 
Nalmi, supra, it has, however, been laid down that by its very terms sec. 144, Cr, P. C , 
empowers the Magistrate to direct a person to take certain order with certain property 
ii. his possession and the Magistrate has, therefore, junsdiction to direct a person 
to cut the bundk erected by him — Balaram Dey v. Pran Ram Chatterjee, 38 Cr.L.J. 
915, 170 IC. 499, 41 CW.N. 897, 65 CLJ. 460, I.LR. (1937 ) 2 Ca! 475, 10 R.C 
150, AIR. 1937 Cal. 406. This section not only empowers a Magistrate to direct 
a person to abstain from a certain act but also empowers a Magistrate to direct a 
person “to take certain order with property in his possession or under his management,” 
if the Magistrate considers that such direction is likely to prevent, or tends to prevent, 
amongst other things, a disturbance of the public tranquillity. TWs part of the 
section clearly empowers a Magistrate to pass a mandatory order on persons in posses- 
sion of property if It is necessary in the opinion of the Magistrate that such action 
should be taken for the purposes enumerated in the section— lacAmi Narayan Swgfc 
V, HandkUhore Singh. 41 CrL.J. 98. 184 IC 723, 20 P.LT. 850, A.IR 1940 Pat. 
57, 6 BR. 79. But where a person has rightly or wrongly taken possession of the 
disputed land and has erected boundary pillars and fence round it, it is difficult to 
understand how a Criminal Court can start a proceeding under sec. 144, Cr. P. C, 
with a view to dispossess him from the disputed land. No doubt sec. 144, Cr. P. C, 
gives a Magistrate the power to pass an order to prevent an immediate breach of 
peace but that section by its terms does not authorize him to pass any mandatory 
order. All that the Magistrate can do under that section is to direct any person to 
abstain from a certain act or to take certain order with certain property in his posses- 
sion or under his management. In other words, the section empowers a Magistrate to 
pass a restrictive order. The removal of the fence is not an act which the Magistrate 
is authorized by the section to direct a person to da—Bimala Kanta Bagchi v. Sanat 
Kumar Ghosh, 40 Cr.LJ. 144, 178 I.C. 945, A.IJ?. 1938 Pat. 610, 19 P.L.T. 620 

The Magistrate ought to say In precise and definite language what it is that he 
is directing a person to abstain from doing by the order made under this section and 
to say that he is to refrain from dwng something which a third party does not approve 
is not an order which complies with this section— Ardciftir Phirozshaw Murzban A I.R. 
1910 Bom. 42 (44), 41 BomLR. 1253. 

370. ‘Take certain order with respect to property”: Property whether 

moveable or immoveable It has been held in Coluck Chunder, 12 W.R. 38 that the 
power conferred by this section refers only to and is restricted to immoveable property 
of the kind set forth in the next Chapter. The Magistrate cannot make an order 
regarding the custody of money, in respect of which a breach of the peace is likely 
to take place. See also Ananda v. Carr Stephen. 19 CaL 127 (129) which lays down 
that this section relates to interference or dealmg of some kind with the land itself or 
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something erected or standing on the land. But there is nothing in the section to 
justify this \'ievr. 

Ptopnty outside jusisdietion : — No order can be made by a Magistrate under this 
section rrhen the property in respect of which the order is made is situated outside 
the local hmits of his jurisdiction — Roop Lai v. David, 2 C.W.N. 572. 

371. Orders under this section:— Tlie following orders can be lawfully 
passed by a Magistrate under this section . — 

(o) An order prohibiting burials in certain places on sanitary ground — Kkaja Bhoy, 
2 Weir 64; 

(6) An order directing that tvro rival sects of Muhammadans should enter and 
worship in a particular mosque only at particular hours — Abdulla, 24 Mad. 262; 

(c) An order prohibiting a procession on the ground that the Magistrate would 
not be able to prevent a breach of the peace with the force at his disposal — Arumuga 
V PeTumalsuamy, 15 Crl.J. 30 (Mad.); 

(d) An order that certain persons should abstain from interfering with the Badves 
in the performance of their daily puja of the god Vtlhoba, is a valid order, if the 
Magistrate is of opinion that the interference with the puja is likely to cause annoyance 
to the worshippers — In re Vasudeo Apajt, 4 BomLR 582; 

(e) An order prohibiting a meeting, if owing to the prevalence of ill-feeling between 
certain persons likely to attend the meeting, a breach of the peace is to be apprehended — 
A’ga Tiv MaungKyaw, 11 BurLT 59,18CrLJ 512, 39 I C 580, 2 U.D R. 157; 

(/) An order prohibiting slaughter of any cow or bullock within a specified 
bcundar^’ — Abdul Cafur, 27 I C 670, 16 CrLJ 190; see also Shalibas Khan v Umrao 
r«n, 30 AH 181 and Note 372 (s) m this connection 


(g) An order restraining a person from building a wall— A ’mjww Kumari v. Hem 
Naltni. 38 CWN 115, 34 CrLJ 1192, 146 1C. 169, AIR 1933 Cal 724, 1933 CrC 
1274, 63 Cal 18; 

(h) An order prohibiting the wearing of Gandhi caps if it has any reasonable 
connexion with disturbance of the peace or public tranquillity— So/yonarByona, 32 
Cr.LJ. 744, 131 I.C 449, 1930 M.WN. 841, AIR 1931 Mad 236, 69 MLJ. 378. 
33 ML.W. 632, 1931 Cr.C. 332, Ind Rul 1931 Mad 513; 

(f) An order directing a person to cut the bundh erected by him — Balaram Dey 
V. Pra« Ram Chatterjee. 38 CrLJ 915, 170 1C 499, 41 C.WN 897. 65 CLJ 460, 
I.L.R. (1937) 2 Cal. 475, 10 RC 150, AIR 1937 Cal 406; Lachmi Narayan Singh 
V Nandkishore Singh, 41 CrLJ. 98. 184 I C 723. 20 PLT. 850, 6 BR 79. 


372. Improper orders under this section: — A Magistrate is competent 
to issue an order directing a person to abstain from certain act or to take certain order 
with certain property; and such an order can be passed under this section, only when 
the object of the order is to prevent obstruction, annoyance or injury to any person or 
danger to human life, health or safety, or a disturbance of the public tranquillity or a 
not or an afiray, and when immediate prevention or speedy remedy is necessary’. 
Therefore, the following orders, not being orders of the above description, are not valid 
under this section • — 

(а) An order directing the ryots to refrain from reaping the crops they have 
sown, unless they pay the Government rent — Isab, 8 CWN 373 

(б) An order stopping the erection of an embankment on the ground that the 
erection may cause loss to the opposite party — Ram Aular v Krishnaput, 13 C.WN. 
188, 4 I.C 577. 

(c) An order prohibiting a person to excavate a tank in his own land on the 
apprehension that the house of the opposite party would go down into the bed of the 
tank — Kamini v llarendza, 38 Cal 876, 13 CrLJ 126 

(<f) An order directing the owner of a building which has fallen down on his 
own land, to re-erect the building — RahmaluUa, 17 All 485, 1695 AW'N. 95. 

Cr.— 22 
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(€) An order that prostitutes who had built huts, should remove their huts, because 
people visiting them will endanger thdr lives by having to cross a railway line— /« re 
Jjheshu'aT, 2 C.W.N. 70. 

(/) An order directing the removal of an embankment whereby adjacent lands are 
in danger of being flooded — Anon , 5 MJI-C.R App. 19. 

(g) An order directing the removal of a dam which obstructs the flood of water 
through an irrigation channel — Prayag, 9 Cal. 103. 

(A) An order regulating boat traffic at a certain landing place on the ground that 
the over-crowding of boats was dangerous to the health of the residents of the town — 
Pratap, 25 Cal. 852, 2 CW.N. 593. 

(i) An order passed with the consent of parties, that. certain articles with respect 
to which there was a dispute, ^ould be removed to the custody of the Court — Leong 
Afow v. Tchung, 12 C.W.N. 1(M4, 8 Cr.LJ. 230; or an order directing the village 
Munsiff to'take possession of the disputed property — Baganalhi v. Velayee, (1916) 
2 M.W.N. 88, 17 CrLJ. 190. 

(;) An order directing that certain persons should continue to live in the haveh 
in which they were at the date of the order, and that a police guard should keep watch 
on the outer door, only allowing certain specified persons to enter the haveti — Faizul- 
«jsso v. Faiz Md., 1878 P.R. 33. 

(ife) An order directing a divirion of crops between two rival landlords — Umatal v. 
Nemai. 32 Cal. 154. 

(i) An order forbidding people of either party to read prayers in a mosque, on 
account of an apprehension of a breach of the peace (there being at the time an 
il’-feeling between the parties regardmg the management of the mosque) is illegal— 
Haji Md. Ismail v. B<lTkat Alt. 2S C.\VJ4 904. 24 Cr.LJ. 154, 71 I.C. 506 

(«) An order directing a party to dig a channel— SMtrflviffn/a Iyer, 15 Cr.L J. 291, 
22 I C. 499. 

(n) An order to fill up an excavation— ifujwm Kumari v. Hem Nalim, 38 C.WJ^. 
115, 146 IC. 169, AIR 1933 Cal. 724, 1933 Cr.C. 1274, 34 Cr.L.J 192, 63 Cal. 1, 
6 RC. 181. 

(o) An order to remove a jetty which had been already completed— SafisA Chandra 
V. Lokendra Lai, 39 C.W.N. 1053. 61 CL.J. 579. 

(.p) An order which prohibited from putting up national flags in private houses— 
SuTamamurti. 32 Cr.L.J. 763, 60 M.LJ. 370. 1931 CrC 362, 131 I.C. 649, 1930 M.W.N. 
819, AI.R. 1931 Mad. 242, 33 M.L.W. 640. Ind. Rul Mad. 553 

(^) An order forbidding a person who claimed an interest in certain properties 
from collecting any rent from the raiyats on the properties — Abayeswart v. Sidkeswari, 
16 Cal 80; Ananda v. Carr Stephen, 19 Cal. 127; Prem Ckand v. Dharam Das, 9 
C.W.N. 392. 

(r) An order directing a person to remove the fence erected on a plot of land 
in his possession — Btmala Kanta -Bagchi v. Saner Kumar Ghosh 40 CrLJ 144, 
A.I.R. 1938 Pat 610, 178 I.C. 945, 19 P.L.T. 620. 

(s) An order which is addressed to the general public and is to the effect that 
nobody shall sacnfice a cow within a radius of a mile from certain villages— Fatw v. 
Etnp.. 41 Cr.LJ. 228 ( 230), AI.R. 1940 Oudh 241, 1940 OL.R. 43, 185 IC. 745, 1940 
O.WJ4. 118 See also Note 371 (f) in this connection. 

(r) An order prohibiting a person from collecting rents from tenants on certain 
lands— Prcffi Chand v. Dharamdas. 9 C.WJ^. 3M See Note 369. 

Order partly valid and partly invalid If part of an order is bad as being vague, 
It does not make the whole order bad, if the other portion is clearly separable. If a 
prohibition is directed against A and certain other persons, and the order against those 
persons is illegal, it may nevertheless be valid as against A—Ganesh 55 Bom. 322, 
33 Bom LR. 59. 32 Cr LJ. 507 (510). 

373. Orders regarding hats or markets: — A Magistrate may direct one 
of the two rival Aaf-holders to change the day of his hat. so as not to interfere with 
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the daj-s of the hat of the other proprietor, if the Magistrate is of opinion that the 
holding of two hats on the same day will lead to a breach of the peace — Abbas Alt v. 
IlHm Mcah, 14 W.R. 46; or he may direct that one of two rival Aat-holders should 
not hold his hat on the same day as another — Bykuntha, 18 W.R. 47; Nagendra v. 
Bakhal Das, 23 CWJ^. 141, 20 Cr.LJ. 113, 49 I.C. 97; Parameslmar, 3 P.L.T. 268; 
or where a new hat is established within half a mile of an old one, the Magistrate 
may order the new /lal-holder to abstain from holding his bat on certain days — 
Mittajeet v. Raj A'wmar, 18 W.R. 22. But the Magistrate cannot direct one of the 
two hat-holders to hold his hat on particular days, e g , Saturdays and Tuesdays only, 
for though the section empowers the Magistrate to make an order prohibiting a person 
from bolding his hat on certain specified dai-s (I'ir, the days on winch the rival hat 
is held), the law does not empower him to direct that hats shall be held only on 
certain days, leaung the party no option to hold his hat on some other days on which 
h'lo n\'al does not hold his hat — Shyamanand, 31 Cal. 990, 8 C.W.N. 781. See also 
Atnbika v. Benode in Note 367. 

A general order prohibiting the holding of hats for an indefinite period is illegal — 
Bidhu Ranjan v. Ramesh, 11 C.W.N 223, 5 CrLJ 43; ParameshwaT, 3 PL.T. 268. 
An order prohibiting certain persons from establishing a hat at certain places, and giving 
a.N’ague direction not to interfere m any way with the trade of another hat, is improper 
— Sfl/ish Chandra, 11 CWN. 79, 4 CrLJ 433 The most appropriate section in 
cases like this is sec 107, Cr. P C, by which a Magistrate may bind down parties 
for a length of time— /hid 

The nght to hold a hat is a man's lawful nght and he has the right to establish 
the hat in the place and on the days most advantageous to him (SHeea Chunder v 
Suddut Ally, 4 W R. 12) provided that no breach of the peace is caused by any dispute 
between two hat-holders Therefore, an order of a Magistrate directing that one of the 
two rival /ior>holders should not hold his hat opposite to that of the other but should 
hold It a mile away is lUegai, because such an order would render the hat of no use 
to him — ShuTut Chunder v. Bama Churn, 4 CLR 410 A general order prohibiting 
a person absolutely from holding a hat within an extensive area is illegal, for a person 
IS enUtled to exercise all rights of ownership on his property, and the holding of a 
hat on one’s own property is not a wrongful act— Banuait v Pranab Krishna, 26 
CW JJ. 663, 33 C L J 397, 24 Cr L J 1$4. 71 I C 516. A 1 R. 1922 Cal 569; Saltgram v. 
Roi;narh, 35 CrLJ. 1057,150 IC 118.14PLT 740, A I R. 1934 Pat 104, 1934 CrC. 
198, Rakhal Das, 19 CWN. 248, 13 CrLJ. 511. 15 1C 655. 

An order can be passed under this section only on the grounds specified m the 
section, VIZ , on grounds of apprehended danger, etc Thus, an order to close a hat 
can be passed on the ground that it was very near to another hat. and a breach of 
the peace was apprehended — Bkolanalh v, Komutuddm, 20 WR. 53 Thus, where the 
owner of a market forcibly dragged vendors to the market and otherwise molested the 
public by conducting passers-by into the market with the object of making them buy 
there instead of in the adjacent bazar, held that the Magistrate was justified in 
prohibiting the owner from holding the market for a certain penod — Ram Copal v, 
Narayandas, 55 Cal 1077, 32 C.W.N 613, 29 CrLJ 423 (425), AIR 1928 Cal 446. 
But an order prohibiting a party from holding a hat on a particular day cannot be 
passed merely on the ground that another party had long been used to hold a hat on 
the adjacent land on the following day — Banee Madhab v TVooma Nath, 21 WR. 26 
Even where there is a likelihood of a breach of the peace, the likelihood must be immi- 
nent; a Magistrate cannot restrain the holdmg of a hat merely because there is already 
a hat existing, and the ultertor consequence of holding the new hat may be a breach of 
the peace — Rakhal Das, 19 C.W2>I 248, 13 Cr.LJ. 511, 15 1C 655 See also Ambika 
V Benode m Note 367. If disturbance is ontiapated, the proper procedure would be 
to act under sec 107 — Benowart v. Ptanab Krishna, 26 C W N. 663, 35 CLJ 397, 
24 CrLJ 164, 71 IC 516, A.I R 1922 Cal 569; Bidhu Ranjan v Ramesh. 11 C.W.n! 
223, 5 CrLJ 43; Satish, 11 CWN 79; Saltgram v. Baijnath, 35 CrLJ. 1057, 150 I.C. 
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118, 14 P.L.T. 740, A.I.R. 1934 Cr.C 198; Hansraj v. Abdul Jabbar, 36 Cr.LJ. 1268, 
15?' LC. 760, 16 PL.T. 624, AIJL 1^ PaL 481, It is now settled law that a 
Magistrate, as an emergency measure, has power to stop, by an order under this 
section, the holding of a hat, or the exercise of tus rights by a man on his own land. 
But a man, who holds a hat on his own land, is perfectly entitled to do so and that 
by Itself IS not a wrongful act. Competition in trade, unless illegal methods are 
adopted, is not a wrongful act When a rival business is started in close proximity 
to a previously established business the person interested in the latter is bound to 
object to the former and some sort of strained feeling is inevitable This by itself is 
no ground for restraining the newcomer from carrying his trade imless he is doing or 
is likely to do any wrongful act whidi may lead to a breach of the peace. In such a 
case the best course is to prohibit the doing of the wrongful act or if necessary, to 
bind down the. wrong-doer under sec 107, Cr. P, C. But an order more or less of a 
permanent nature is not justified under this section which is meant for speedy remedy 
—Rama Bank v. Emp, A.I R. 1940 Pat. 185 (186), 41 CrL.J. 463, 187 I C. 511, 
1939 P.W N. 616. See also Sohgram v Batfttalh, supra. 

When a person sold goods at the hat simply as a trader he could not be prosecuted 
for disobedience of an order imder this section forbidding holding the hat; inasmuch as 
the words “holding the hat" m the order were used in the sense of holding as owner or 
manager and not as buyers or sellers— Portw/ty, 16 Cal 9 (13). 

In Bengal there is no such thing as a market franchise or the right to hold a 
market conferred by pant irom the Crown, nor can such right be acquired by pres- 
cription, and the proprietor of an old hat therefore has no monopoly or privilege which 
is entitled to protection and no immunity from competition — Sumner v. Jogendra, 34 
Cr.L.J. 334, 142 I C 319, Ind RuL 1933 Cal. 262, A I.R. 1933 Cal 348, 1933 Cr.C 420 

It is open to a Magistrate to make the order in such terms as holding a hat at 
or near a place in order that it may not be possible for the party against whom such 
an order is made to evade the terms of the order by removing the hat, the holding 
of which is sought to be prevented, to a short distance; at the same time it is perfectly 
clear that before a notice containing such terras is issued, there must be a proper 
determination of the question as regards the limits within which the order is to be 
operative But where the notice that was issued was coutiied in terms wider than the 
terms of the order itself, it becomes illegal — Abdul Majid v. Nnpendra Nath, 35 Cr.LJ. 
881, 38 C.W.N. 556, 148 I.C. 773, A I R. 1934 Cal 393, 1934 Cr.C 534. 6 R.C: 480. 
See also Abu Hussam Shaikh V. Emp.. 44 C.WN. 641. 

373A. Processions with music: — It is, on the one hand, a right recognized 
by law that an assembly lawfully engaged in the performance of a religious worship or 
religious ceremonies shall not be disturbed It is, on the other hand, a right recognized 
by law that persons may, for a lawful purpose, whether civil or religious, use a common 
highway by parading it attended by music, 5,0 that they do not obstruct the use of it 
by other persons. If persons passing in procession attended by music pass a place iu 
which others are assembled and engaged m pubhc worship which the music would 
tend to disturb, it is the duty of the persons composing the procession to refrain from 
such disturbance! but assemblies for purposes of worship are held scarcely in any place 
at all hours and generally at appointed hours, and ^erefore it is unnecessary that 
there should be a rule that persons should not at any time pass along a high road in 
the neighbourhood of a recognized place of worship, if attended by music. If indeed 
the procession be of a religious character, the prohibition of it may be as real an inter- 
ference With the free exercise of relipon as in allowing it to proceed past an assembly 
engaged in worship attended with such circumstances as to isturb that worship, and 
if no religious procession is to be allowed to pass a recognised place of worship, whether 
persons are or are not at the time there assembled and engaged in religious worship, 
the members of a numerous sect might dose ewry high way to the processions of a 
sect to which they are opposed by erecting in the neighbourhood of each highway a 
place of worship— A/wriifa/fl Cketti v. Bapun Saib, 2 Mad. 140. The first duty of 
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Goveminent is the preser\-ation of life and property, and, to secure this end, power 
is conferred on its olhcers to interfere with even the ordinary rights of members of 
the community. There is a distinction between rights which have a primary and 
nghts which have a secondary claim to such protection as the Government can afford; 
and where the Government cannot protect both classes of rights, it may and it ought to 
abandon the latter to secure the former. In this view’, it matters not whether the 
exerdse of the nghts of procession is of anaent usage or a novelty; the Government 
is not bound to deprive some members of the community of the services of the force 
that is found necessary’ for the protection of their lives and property to enable others 
to exercise a right which not only is not indispensable to life or to the secunty of 
property, but, creates an excitement whidi endangers both. In affording special protec- 
tion to persons assembled for religious worship or religious ceremonies, the law points 
to congregational rather than private worship, and it may fairly be required of 
congregations that they should inform the authorities of the hours at which they 
customarily assemble for worship, in order that the rights of other persons may not 
be unduly curtailed An order, prohibiting a private householder from hearing music in 
his house at any hour of the day or night throughout the year, because the house was 
adjacent to a place of religious worship, illustrates the intolerance an indiscreet Magis- 
trate may countenance — Stindiam, 6 Mad 2C6 (FB ). The right to conduct religious 
processions in the public streets is a right inherent m every person provided he does not 
thereby invade the rights of property enjoyed by others, or cause a public nuisance or 
interfere with the ordmarj' use of the streets by the public, and subject to such directions 
or prohibitions as may be issued by tlie Magistrate to prevent obstructions to the 
thoroughfare or breaches of the public peace. Every member of the public, and every 
sect, has a nght to use the public streets in a lawful manner, and it lies on those who 
would restrain him in its exerose to show some law or custom having the force of law 
depriving him of the pn\ilege — Sadag^pachatiar v. Rama Rao, 26 Mad 376. Persons 
ol whatever sect are entitled to condutt religious processions through public streets so 
that they do not interfere with the ordinary use of such streets by the pubbe and 
subject to such directions as the Magistrates may lawfully give to prevent obstructions 
of the thoroughfare or breaches of the public peace — Saiyid Manzur Hasan v. Saiytd 
Muhammad Zaman. 86 I C. 236, A I R 1925 P C 36. 52 1 A 61, 47 All 151, 48 M L J. 
23, 21 MLW 239, 6 PLT 115, 23 ALJ. 179, 27 BomLR 170, 2 O.W.N 53. 29 
C 486, 3 PatLR. 300 (PC.), following Patlhasaradi Ayyangar v. Chimna Krishna 
Ayyangar, 5 Mad 304 (309); Jafat Husam v Pearey Lai, 36 Cr.LJ 955, 155 IC 595, 
AIR. 1935 All 575 There can be no doubt that the Adi-Dravidas have a civil nght 
to take a procession along all public streets, just as any other persons may have; 
whereas the caste residents have no nght at all to object. Ordinanly those responsible 
for law and order should see that persons exerasmg their nghts have the support of 
the police and the magistracy but cases do of course arise where m the interest of 
public peace, persons should be prevented from exercising their rights. If the 
Adi-Dravidas for example are anxious to conduct the procession, not to honour Sri 
Thiruvalluvar but in order to imtate and annoy the raste residents of the streets, 
then the Magistrate would be justified m plaang some restraint upon their processions: 
but unless the Magistrate is satisfied that the Adi-Dravidas had no bona fide desire 
to do honour to the saint he should not pass an order under sec 144, Cr. P C , unless 
he is quite satisfied that there is no other means within his power of preventing a 
breach of the peace The fact that the Adi-Dravidas have been exercising restricted 
rights in the past was rightly taken into account, but it is not in itself a sufficient 
ground for refusing them protection in the exercise of their full rights — Shanmuga 
Pandaram v. K Ponnusivamt Iyer, 39 CriJ 886, 177 IC 436, AIR 1938 Mad. 
714, 47 ML.W 441, 1938 MWN 606, (1938) 2 MLJ 160, U RM 326. 

The District Magistrate is undoubtedly the person who is to look after the peace 
of his district and naturally in cases of sudden emergency it may be necessary to 
restrict a person from exercising a perfectlj: lawful right But it should not he necessary 
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to prevent that person not only in a partioilar occasion in the near future but for 
all time from exercising that right because it \TOiild be too much trouble to render 
>>im adequate protection against persons who intend to disobey the law. Any inter- 
ruption of the procession by the Muhammadans so long as it is conducted in accordance 
with the decree of the Civil Court, which the Hindus obtained, is undoubtedly an 
infraction of the law and for the GovOTiment to state that they are not prepared 
to pre^’ent the infraction of the law and to restrain law-breakers from interfering with 
lawful rights is practically to abdicate all authority. Orders imder sec. 144, Cr. P. C, 
are certainly not intended to he used as a means of depriving the dtirens of lawful 
rights which have been declared by competent Courts. Those who obstruct may have, 
if necessarj*. to be bound over to keep the peace or it may be necessary- to introduce 
armed force to compel them to do so— IVnUj/a Subiay^a v. Muhammad Falauddin, 
28 Cr.LJ. 509, 101 I C 893. 52 MiJ. 651, A.LR. 1927 Mad. 611, 8 A.I.CrJL 146. 
But even when the Hindus obtained from a competent Cml Court a declaration of 
their right to conduct processions subject to cert^ limitation, it is not the duty of the 
authorities who are responsible for the preserx-ation of the public peace to enforce the 
decree in’’ all drcumstances and at all costs — Visiranatha Rao. 30 CriJ. 31, 112 I.C 
£53. 1928 M.W.N. 615, AJ.R. 1938 Mad. 1049, 55 MJ..J. 442. 28 MI..W. 406. 51 Mad. 
1006, Ind. Rub 1929 Mad. 71 (F.B). See also Pit Cut Hassan v. Emj>., A.IR. 1939 
Sind 230 (233), I.LR. 1939 Kar. 751. 183 I.C &I1. 12 R5. 67, 40 CriJ. 823. 

An absolute prohibition of all procesaons in all streets, secular and religious, without 
even fixing any lime hmit during day or night is ptima facie unreasonable, and if such 
orders are passed repeatedly without making any sort of enquiiy as to the relative 
rights of the parties, it would be clutching at a more extensive jurisdiction by issuing 
a permanent injunrtlon restraining the parlies from taking processions for a pretty 
long time and such a course is an tndirea eva^on by the Magistracj* of the law as 
laid down in sec. 144. Cr. P C . — Romnad v. Kodar, 33 CrLJ. 603, 138 I.C 354, 
AI.R- 1932 Mad. 294, 62 MLJ. 392, 1932 M.TVN. 144, 35 Mi.W. 366. 1932 Cr.C 280, 
Ind. Rul 1932 Mad. 566. 

\\'hen a Magistrate has made an order under the Cr. P. Code fotbidding a person 
or body of persons from using a highway for the purposes of processions, such an order 
invests the person or persons interd’Cled with a cau®e of action if they allege it to be an 
infnngcment of their legal rights, though such order be in itself ultra rhes and no special 
damage be alleged or proved. Similarly, a person or body of persons who claim a 
right to go in procession along a public lughway can bring a declaratory suit to establish 
that right against a person who threatens to obstruct it without allegation or proof of 
special damage — Velan Pailtin Tatazan v. Subbayon Sambsn, 42 Mad. 271 (F.B.). 
This is also the xnew of the Calcutta High Court — Mohamed Abdul Hafiz v. Lattf 
Hosein. 24 Cal. 524. Their Lordslups of the PrixT Council upheld this xnew in pre- 
ference to the contraiy* x-iew expressed by the Boniay High Q)urt in 2 Bom. 457, 18 
Bom. 693 and 34 Bom. 571; Satyid Manzur Hasan x*. Saiyid Muhammad Zaman, 29 
CWN 485. 86 IC 236. A.I.R. 1925 P.C 36. 52 lA 61. 47 All. 151, 48 M.L.J. 23. 
21 M.LW. 239. 6 P.L.T. 115, 23 AUJ 179. 27 Bom.L.R. 170, 2 O.WJ4. 53. 3 PatX-R, 
300 (P.C). 

See also Note 233. 

373B. Public Speech: — ^Ex-er>' man has a right to express his opinions in 
public and in general he should be entitled to the support of the Police and Magistracy 
in the expression of those opinions. Prox-ided that these opinions are made xrilh a 
genuine desire to conx-ince people and not to irritate them, he.ought not to be muzzled 
merely because those who dislike these ojrinions threaten opposition. ^STiere interference 
with the right to speak is expected, the opponents should ordinarily be prohibited frcim 
interfering and not the reformers from spealdng. Occasions do. however, arise when in 
the interest of peace prix-ate rights haxe to be encroached upon by those responsible for 
public order. The Police cannot always hax-e a nundxr of men posted wherex-er persons 
are expressing opinions which may call upon them to the wrath of the people among 
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whom they are speaking. This is particularly the case during elections, when public 
meetings are many and rvhen feelings run high. IVhere some persons were not prohibited 
from expressing their opinions altogether but were told only that they should not do 
so Within a furlong of a temple near which a number of orthodox Brahmins live, it is 
imr»ssib!e to say that there was no justification at all for the Sub-Magistrate’s order. 
He is in the best position to know how far it is necessary to interfere with the lawful 
rights of a person or body of persons to express their opinions As long as a Magistrate 
bears in mind the fact that normally the Police ^uld protect persons who are exercising 
their rights, even though the exercise of those nghts might be objectetf to by others, the 
High Court will not be ready to interfere in revision — R. S. Srikanta Iyer, 38 CrL.J. 
582. 1937 MCrC. 48. 1937 M.\V.N 56, 45 ML.\V. 249. 168 I.C. 720. 9 R.M 625, 
AIR. 1937 Mad. 311. Every citizen has a right to ventilate his grievances either in 
public or in private and ask for redress. This right should not be curtailed so long as 
it is exercised in a lawful manner. It is an illegal assumption of power to issue an 
order under this section on a pretended apprehension of the danger of the breach of 
the public peace The pnnciple on which Magistrates should act in exercising the 
power under sec 144, Cr P C, is correctly laid doivn in Sumner v. Jogendra, supra 
(Note 364). Thafein Aung Bufa v DwJticf Magutrate, Rangoon, 40 Cr.L.J. 645 (646), 
18? I.C. 23. A.IR- 1939 Rang 181. 1939 RangLR 294, 11 RR 516. 

See also Jagonnalh Prasad v. Emt>., in Note 243. _ 

373C Liberty of the Press: — Pnma iaae. in a country which enjoys 
liberty of the press a person is entitled in his newspaper to publish any news, and make 
any comments, which he chooses, provided that he does not infringe any provision of 
law A Magistrate acting under this section may no doubt restrict that liberty. But 
he should only do so if the facts clearly make such restnrtion necessary in the public 
interest, and he should not impose any restnrtion which goes beyond the requirements 
of the case — Ardeshir Phitosshaw Murzban. AIR 1940 Bom 42 (43), 41 Bom.L.R. 
1253, 41 CrLJ 319 (321), 185 IC. 477 

373D. Effect of order under this section: — An order under this section 
restraining a certain person from going upon the land of another, should not be treated 
a« a substantive evidence of possession of the latter, m a case of noting which subse- 
quently takes place in respect of the possession of the land No importance should be 
attached to a temporary injunction under this section which is intended only for emer- 
gencies Having regard to the peculiar junsdiclion conferred by this section, no inference 
can be drawn from it as to the possession of cither party — Gita Prasad, 5 P.L.T. 656, 
2SCrL.J 919.AIR 1925 Pal 17. 81 I C. 535. 3 Pat L R 27 (Cr). 

In an order under this section the observation as regards possession of a particular 
party, is simply an incidental observation in order to enable the Magistrate to make an 
order under this section. The observation cannot have the force of an order under 
sec 145, Cr. P C , and is, therefore, of no use in determining the question of actual 
possession, if the question arises in a subsequent proceeding — Munnt Lai v Gatti, 26 
CrLJ 1229 (1231). 88 IC 845, 6 PLT 746, AIR 1925 Pat 5l4; Jagernath v 
Ramias. A I.R 1933 Pat. 584, 146 I.C 557, 1933 Cr C. 1345, 35 Cr L J 88 For the 
effect of an order under this section in a subsequent proceeding under sec. 145, Cr P. C , 
see Ktshotx Lai v Sttnalh, 36 CaL 370 (372), 13 CWN. 530, 1 IC 817, 9 CrLJ 399 
The orders under this section can only refer to a point of time when they were 
passed and assuming that what was stated therein on the question of possession, was 
anything more than the opinion of the Courts which passed those orders, those orders 
cannot show who came to be m possession when the statutory penod dunng which 
these orders remained operative was at an end — Rani Shashi Mukhi v. Sarat Chandra, 
31 C.W.N. 310 (312). See also Saddtque v Mohid, 32 CrLJ. 208. 129 IC. 83. 

A I R 1930 Pat. 556, 1930 Cr C. 1110, Ind Rul 1931 Pat 69 and Jayanu v Middleton, 

27 Cal 785, 4 CWN. 562 Any exjHession of opinion on the question of possession 

in favour of one party or the other under sec 144, Cr P. C , is not of a permanent 

nature. Such an order is passed in summary proceedings and cannot affect the real 
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rights of the parties on the question of posses^n — Sri Bhagwat Lai v. Backu Pandey, 
41 Cr.LJ. 384, AIR 1940 Pat. 364, 186 I,C. 806 An order under section 144, 
Cr. P. C., does not establish possession — Vdtl Narayan Patwari, 39 Cr.L.J. 778 ( 780), 
176 I.C. 715. A I.R. 1938 Pat. 369, 19 PL.T. 336, 1938 P.W.N. 542, 4 B.R. 750, 11 R.P. 
100. Orders in proceedings under sec. 144, Cr. P. C , cannot, of course, be taken as 
decisive of the rights of either of the parties, but the nature of the proceeding and its 
conclusion may be referred to when the history of the property is in question — Jantum 
Singh V. Zulmi ^ingfc. 39 Cr L.J. 721, 176 I C 260, 4 B R. 690, 11 R.P. 77, A I R. 1938 
Pat 455; Jainuddin Ahmad Sheikh v. Kari Kant Doss, 1938 P.W.N. 390 Although the 
order under sec. 144, Cr. P. C, may not be taken for the purpose of estabUshing the 
complainant’s possession, it is relevant for the purpose of testing the bona fides of the 
accused's claim — Ramktshun Agartoalla v. Emp, 39 CrLJ 361 (362), A.IR 1938 PaL 
131. Such an order decides nothing about the respective rights of the parties and may 
be no more than an interference with pnvate rights required in a temporary emergency 
— F. E Ckrestien v Carter, AIR 1939 Pat 512, 20 PL,T. 374, 1939 P.1V.N. 402, 
40 Cr.L J. 895, 184 I C 240, 6 B R 30, 12 R P. 232. See also Vatlahara, S. /. v. 
Reverend Koshi, infra. 

The order of the District Magistrate under sec 144 (4), Cr. P C., rescinding .an 
order of injunct'on under sec. 144, Cr P. C , cannot properly be treated as a license to 
comnut criminal trespass; still less as a license to riot — Backu Singh, 40 Cr.LJ. 337 
(338), AIR 1939 Pat. 314. 

On a petition presented under sec. 145 (4), Cr. P. C., an order is passed which 
really does not purport to be passed under sec 145 or 144, Cr. P. C. and does not 
m fact purport to be an order passed in the exercise of any jurisdiction conferred on 
the Magistrate by any section of the Cr. P. Code or any other provision of law. The 
Magistrate did not decide as a matter of fact whether the dispute was likely to lead 
to a breach of the peace or a disturbance of public tranquillity This essential pre- 
liminary has not been found to exist and in this state of affairs his order must be 
deemed to be an order having no legal force, and any expression of opinion contained 
therein must be deemed to be void of legal force or effect There is no order which 
requires to be formally set aside or modified in revision, the order complained of being 
one which has really no legal force or effect — ValtatkoTa, S /. v. Reverend Koshi, 
38 Cr.LJ. 892, 170 I.C 390, 45 M L.W. 473. 1937 MW.N. 637, 10 RM. 198, A.IR. 
1937 Mad 494, 1937 MCrC. 180. 

374. Order contrary to Civil Court rfecree:-— The Magistrate has no 
jurisdiction to pass an order the effect of which would be to interfere with the orders 
of a Civil Court— In re Rahmatutta. 17 All 486; Umatul v. Nemai, 32 Cal. 154. It is 
the duty of the Criminal Court to respect the opinions of the Civil Courts, and no order 
contrary to that of the Cndl Court should be passed by a Magistrate under this section 
when the Civil Court has passed an order of temporary injunction against one party — 
Afurari v. Aiyasami, 1922 M.W.N. 612, AIR. 1933 Mad. 15. 69 I.C. 369, 23 Cr.L.J. 
689. llTiere the landlords of a certain share in an estate had obtained a decree in a Civil 
Court for arrears of rent and for ejectment of their tenants, and also obtained possession 
under the decree, but the Magistrate at the instance of the tenants passed an order 
prohibiting the landlords from interfering with the possession of the tenants as the 
landlords were unable to point out the particular lands of which they had obtained 
possession under the decree, held that the order was illegal, being contrary to the Civil 
Court decree, as its effect would be to depnve the landlords of the lands to which they 
were entitled under the decree; held farmer that it was on the tenants to show what 
lands they held from the landlords— C<?5i«do Sakai v. Sims, 6 C.W.N. 466. Where a 
person purchasing some property at a sale In e.xecutIon of a mortgage-decree is put in 
possession of the same, a Magistrate is not competent under this section to order the 
purchaser or any of his subordinates to refrain from entering upon the lands and the 
properties— Roop Lot v. David Manook. 2 CWJ4. 572. See also Abdul Laid, 28 CWJ4. 
732, 
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It is the duty of the CrTminal Court to give all the help provided by law to the 
man Tvho has been put in possession of a property by the Civil Court. It would be 
illegal for a Magistrate to start a proceeding under sec. 145, to try and decide the 
question of possession between the auction-purchaser, who was given possession of the 
property by the Civil Court a few days before, and the judgment-debtor who was 
ousted from it It is his duty to recognite the delivery of possession given by the 
Ch-il Court, give effect to it and forbid any Interference with such possession by the 
judgment-debtor under this section — Mahabir, AI.R 1934 Pat. 565 (569), 36 Cr.LJ. 
146, 152 IC. 591, 15 P.L.T. 819, 1934 CrC 1218 

375. Question of title: — A Magistrate acting under this section has no 
business to adjudicateoupon rights and has no jurisdiction to decide upon any question 
of title or possession; the only question before him is whether a breach of the peace is 
imminent and to make an order with the object of preventing a breach of the peace — 
Appala A'orasiffl/i«/« v. Mahant. 11 MLJ. 122. In recording an order under this 
section, the Magistrate should not go beyond the necessities of the case and come to a 
certain conclusion with regard to the rights of the parties — Joint Agonts v Chandra 
Kelu. 34 CrLJ 717. 144 IC 228. AIR 1933 Pat 185, 1933 CrC 516. 14 PLT. 
379. Ini Ru). 1933 Pat. 221 Thereiore. a Ivlagislrate’s order directing the petitioner to 
take certain idols into the house of a certain person on the ground that the latter is 
entitled to them according to long usage, is illegal — Kamal v. Jatindra, 8 C.W.N 376 
The propnety of an order whereby the Magistrate assumes the function of the Cnul 
Court and makes an order which practially amounts to an order of ejectment on grounds 
of title, may certainly be questioned though he may be technically justified by the fact 
that he records his apprehension of a breach of the peace— Ram v. Raghunalk 
Ram. 36 CrLJ 474. AIR 1933 Pat 145, 154 IC 184 

376. Notice to file statements: — ^This section does not authorise a Magis* 
trate to issue notice upon the parties for filing written statements before the Court on a 
fixed date The issue of such a notice under this section is beyond the junsdietion of 
the Magistrate Such a notice being m effect a notice contemplated by section 145 (1), 
althcagh professedly issued under sec 144, the High Court in revision ordered the 
Magistrate to convert the proceedings under sec 144 into proceedings under Chapter XII, 
and to complete the proceedings by followng the procedure prescribed by Chapter XII 
^Kanh Amina. 3 PL J 243, 19 CrLJ 869 

377. Sections 144, 145 — Dispute relating to immoveable property: — 

Section 14 1 IS a larger and more general section than sec 145. An order under sec 144 
can be made under various arcumstances including a danger of a breach of the peace 
arising from disputes as regards possession, sec 145 is of limited scope and applies only 
where there is a danger of a breach of the peace due to such dispute The fomet 
section is discretionary, the latter is mandatory Therefore, where the special condition 
of sec 145 is fulfilled, see 144 yields to sec 145, so that when the Magistrate finds that 

there is a real dispute tending to a breach of the peace, he is bound to institute a 

proceeding under sec 145, irrespective of any order that he nught have originally made 
under section 144 — Sheobalak v. Komaruddtn. 2 Pat. 94 (107), 3 PLT 573, 23 
23 Cr.LJ 549, 68 I C 419, AIR. 1922 Pat 435 (FB); Govwd Ram v Basanttlal, 
AIR 1929 Pat 46 (48). 7 Pat 269. 30 CrLJ 302, 114 IC 466, U PLT 134; 
Vhu Kamu v Drwandas Jhamandas, AIR 1940 Smd 158 Section 144 is in- 
tended for cases requiring an “immediate prewntion or speedy remedy” Section 145 
is an ordinary measure of precaution when breach of the peace is "likely” — Agni 
Kumar v. Manlazaddin. 30 CrLJ 69 (76). 56 Cal 290, 32 CWN. 1173, AIR 1928 
Cal 610, 113 IC. 181, 48 CLJ. 193 (F.B). It cannot be said that in every case of 
dispute regarding land, sec 144 js inappropriate, and proceedings ought to be had 
under sec 107 or sec 145, Cr P C A Magistrate has junsdietion to pass an order 

under sec 144 in a ca'ie where one party not in good faith is merely setting up a 

pretence of claim and not a bona fide dispute, but it cannot be considered to be a 
good practice habitually to prejudge without evidence, both the merits of the dispute 
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and the question \rhether it is bona fide. Magistrates are entrusted with wide powers 
to enable them to discharge their important duty of providing for the prevention of a 
breach of the peace, but such powers are not intended to be habitually used for the 
settling of disputed points whidi call for a decision on evidence — Jagrupa v. Chotey, 
37 Cr.LJ. 95 (97) , 159 I C. 455. 

Where there is a dispute regarding possession of immoveable property between the 
rival parties, and a breach of the peace is likely to ensue, the proper procedure to be 
adopted by the Magistrate is to pass an order in a proceeding under sec. 145 deciding 
the question of possession on evidence, and not an order in a proceeding under this 
section — ParkoT v. Ram Kkalawan, 11 C.W.N. 271? Kaniz Amina, 3 P.LJ. 243, 74 I C 
65, AIR. 1918 Pat. 663, 19 CrLJ. 869. 4 P.L.W. 354; Indeidio v. Durga Prasad, 37 
CrLJ. 378, 160 IC 945. AIR. 1936 Pat. 59, 17 P.L.T. 22, 1936 CrC. 83? Gobinda 
V. Basanti Lai, 7 Pat 269, 30 CrUJ. 302 (304); Tarapada, 1 P.L.T. 72, 55 I C. 193, 

21 Cr.LJ 241} Bimala Kanta Bagchi v. Sanat Kumar Ghosh, 40 Cr.LJ. 144, 178 

I.C 945, 19 P.L.T. 620, A.I.R 1938 Pat. 610. If there is a dispute regarding possession 
of land likely to cause a breach of the peace, and requiring a definite decision regarding 
the possession of land, the normal procedure for the Magistrate to follow is that laid 
down in sec. 145, Cr. P. C , unless the claim of one party is on the face of it a mere 
pretence so that it can be said that there is no real dispute Though a Magistrate's 
power under sec. 144, Cr. P. C , are very wide the Court must deprecate the habitual 

and unjustifiable use of sec. 144, Cr. P. C, as a substitute for secs. 107 and 145, 

Cr. P. C.— Daman Gape v. Het Narain Singh. A I R 1940 Pat. 382, 1940 P.W.N. 49. 
By adopting a procedure under sec. 145, in such a case, the Magistrate puts himself 
in a poeition to effectively and conclusively settle the dispute between the parties. 
Otherwise the dispute might still exist at the end of two months— 27 Cal. 785 
(787, 788), 4 CW.N. 62j Tarapada. supra; Bhoiro, infra; Jhaman v, Thakuri, 1 P.L.T. 
369, 21 Cr L,J. 62S, 57 I C. 445; Viru Kamu v. Dewandas Jhomondas, A I.R. 1940 Sind 
158. Section 144 applies only where possession is either undisputed or clear beyond any 
shadow of doubt; but where possession relating to immoveable property is disputed, the 
proper procedure is to take proceedings under sec. 145 which will permanently settle the 
dispute so far as the Criminal Courts are concerned — Bhairo, 57 I.C. 662, 1 P.L.T. 
377, 21 Cr.LJ. 646? Ktshori v. Anand. 31 Cr.L.J. 1005. 126 I.C. 293, 10 P.LT. 862. 
AIR. 1930 Pat. 162, 1930 CrC. 258; Utifan v. Md. Ibrahim, 28 Cr.L.J. 1039. 106 
IC. 233; Court Dull v. Cobind, 1 P.L.T. 44. 20 Cr.LJ 829. 53 I C. 829; Tarapada. 
supra; Madan v. Tu\ Chand, 2 P.L.T 484, 22 Cr.LJ. 685. This section ought not 
to be utilised in a dispute regarding the possesaon of land except against a party 
whose claim is made in good faith. The correct standpoint from whidi to view the 
propriety of order under this section is that of the Magistrate at the time when he 
passed it and in the light of the materials then before him. The Court will not be 
artute or critical in respect of them An order which was proper when made, may 
at any later date appear in the light of further events or further materials unnecessary 
and it will then be rescinded from the date at which it so appears — Radha v Jairman, 
31 Cr.LJ. 466, 123 I.C. 73, A.IR. 1929 Pat. 714, 1929 Cr.C. 556. 

Section 144 is of general application, and contains nothing which ousts the Magis- 
trate’s jurisdiction in case of a bona fide dispute as to possession of land Therefore, 
where sec. 107 or 145 will meet wdth the requirements of the case, sec. 144 is not an 
appropriate remedy, and if it is found that the danger is not so imminent and that it 
can be othenvise averted, an order under sec. 144 will be without jurisdiction— 
Shcobalak v. Kamartiddin, 2 Pat. 94, 3 P.L.T. 573, 23 Cr.L J. 549 (F.B ) ; Munnt Lai v. 
Gatti, 6 P.L.T. 746, 26 Cr.LJ. 1229, 88 I.C. 8J5, A.IR. 1925 Pat. 514. See Domon 
Cope V. Uet Karain Singh, supra. 

The hands of the executive should not be tied by the Courts when they have been 
deliberately left free by the Legislature. On the praaical side also it would be 
manifestly oppressive to subject an unoffending citizen in possession to the harassment 
row attendant on proceedings under W. 145, whether an opponent who is merely 



Sec. 144.] 


THE CODE OF CRIMINAL PROCEDURE 


347 


attempting to secure possession or is othemrise advancing a thin and untenable claim 
to possesaon, is or feigns to be about to occasion a breach of the peace. When a 
Magistrate finds on the materials before him that there is no f>ona fide dispute as to 
actual possession but one party is merely trying to get into possession of property 
•which is held by another, he may taKe action under this section — Lachman Da$ v. 
Ramchhabila. 30 Cr.LJ. 510, 115 I a 683, 10 PL.T. 542. A.I.R 1929 Pat. 415, Ind. 
RuL 1929 Pat. 235. 

It is only where there is a dispute likely to cause a breach of the peace concerning 
any land or water or boundanes thereof and the dispute requires to be decided on 
evndence that resort to sec. 145, Cr. P. C, becomes necessary; and it must be re- 
membered that for this purpose the dispute has to be a real dispute and not a mere 
pretence on behalf of one of the contesting parties The judicial pronouncements are 
clear that where there is no such real dispute, orders under sec. 144, Cr. P. C, are 
not improper There may even be occasions where an order is first appropriately 
passed under sec 144, Cr. P. C , and the proceeding is afterwards converted into one 
under sec. 145, Cr P. C , in order to pass an even more appropnate and permanent 
order But where there was not a bona fide dispute about possession at all and -what 
Lari happened was that while B was continuing in his possession R was trying to take 
it by means R called peaceable but which appeared to the Police and the Magistrate 
to be \-eri’ likely to lead to breach of the peace, it was not obligatory on the Magistrate 
to drop the proceeding under sec 144, Cr P. C , and to act under sec. 145 Cr. P. C — 
BfiunM/m'ar Prasad v, Rommoy Roy, 41 CrLJ 417, AIR 1940 Pat. 492, 187 I.C 139, 
1940 PW’N. 461. In the case of bona fide disputes with regard to possession of land 
the proper method of dealing with the dispute is by a proceeding under sec. 145, Cr. 
P C, and not by a proceeding under sec 144, Cr P Code— Teuiary v. 
Achaibar Koer. 41 CrL.J 431. 187 I.C 349, 21 PL.T 326. A.TR 1940 Pat 471, 1940 
P.W N. 463 

Though where there is a bona fide dispute of possession between the parties, the 
Magistrate ought to proceed under sec 145 and not under sec. 144. the High Court will 
not interfere with the order under sec 144 after it has spent its force by reason of the 
expiry of the two months to which its effect is confined — Jaiernath v. Ramjas, 35 
Cr.LJ 88, 146 IC 557, AIR. 1933 Pal 584, 1933 CrC. 1345 See also Bhuneskwar 
Prasad v. Rommoy Roy, supra 

The use of sec 144 is a suitable method of avoiding a breach of the peace, only 
if it 13 clear that the claim of the party treating the disturbance is not a claim made 
in good faith— Kanie Amma. 3 PLJ 143, 47 IC 65. 4 PLW 354, 19 CrLJ. 869. 
IMiere it is clear upon the matenals before the Magistrate that one of the parties is in 
possession, and that another person whose claim to possession is a mere pretence, is 
threatening to interfere with that possession, the Magistrate is bound to maintain the 
party in possession, and forbid the party who is not m possession by a summary order 
under sec 144, if immediate prevention or speedy remedy is desirable Sometimes it 
may even be necessary to take action against the party who is actually m possession; 
but in every case it must be shown that the conditions required by sec 144 exist. IVhat 
the Court deprecates is the habitual and unjustified use of sec 144 as a substitute for 
sections 107 and 145 — Per Mulhck, J, in v Kamaruddin, 2 Pat 94 (101) 

23 CrL.J. 549 (FB.); Ahmed Ah v Sahed, 33 CWN. 858, 30 CrLJ 1027 (1029). 
If on the expiry of the injunction under sec 144, there is any further apprehension of a 
breach of the peace, the appropriate procedure would be to take proceedings under 
sec. 145 (but not under sec 107) — Abinask v. Lokenatk, 19 CrLJ 367, 44 I.C. 591 
(Cal.). See also Note 234 under sec 107. 


The subsistence of an order under sec 144 does not take away the power of the 
Court to take proceedings under sec. 145 Therefore, where in a dispute between the 
trustees of a temple as to the possession and management of the temple and its properties, 
an order under sec. 144 was passed, and during the subsistence of that order proceedings 
under sec 145 were initiated, and pending final orders the properties were attached and 


/ 
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a Receiver was appointed, held that the procedure was not illegal — Gopala v. Krishna- 
su'amy. 27 ML.T. 234, 21 Cr.LJ. 73, 54 IQ 473, 11 M.L.W. 459. Where a person 
simply wants to enforce his right the Criminal Courts ought not to lend him their 
aid under this section Therefore, no order should be passed against a trustee in 
possession under this section on the application of a person who claims to be the 
trustee appointed by the Madras Hindu Religious Endowment Board — Vylhialinga v. 
Ramanuja, 30 Cr.L J 1010, 119 1 C 166, A.I R. 1929 Mad 845, Ind. Rul 1929 Mad. 
918 So also, when proceedings are initiated under sec. 144 with respect to land, the 
possession with regard to which is honestly disputed, the Magistrate would be acting 
properly in converting the proceedings into those under sec. 145, and making an order 
under the latter section — Nandkishore v. Bikati Singh, 3 P L T. 570, 65 I C. 856, 23 
CrLJ. 2 OO 5 Sheobalak v. Kamaruddin, 2 Pat. 94, A.I.R. 1922 Pat. 435, 3 P.LT. 573, 
23 CrLJ. 549, 68 I C. 419 (F.B) (per Jwala Pra^d, J.); Gobind Ram v. Basontslal, 
A I R 1929 Pat 46 (48) . 7 Pat. 269. 30 Cr.L.J. 302, 114 I C 466, 11 P L T. 134. 

It is true that where one party who is dearly in the wrong threatens to disturb 
the rights of another who is in actual possession of the land, the provisions of sec. 145 
have no application The proper course when there is a real dispute regarding land 
is to proceed under sec. 145, since otherwise the effect might be to bind down one 
of the parties to the dispute, without any adjudication on the question as to which of 
the two parties is in possession Where there is a real dispute as to the possession 
of immoveable property, it will be necessary before proceedings under sec. 107, Cr. P C, 
can be properly instituted against any party, to ascertain which of the parties to the 
d'spute is in possession of the land, which can more conveniently by done by proceed- 
ings under sec U5Saddi<]ue v. Mohtd. 32 CrLJ. 208, 129 IC. 85, AIR. 1930 
Pat 556, 1930 CrC 1110 following Shama Charan, 90 I C. 442. A.IR 1925 Pat. 610, 
26 Cr L J 1562, 6 P.L.T. 766. ^Vhcre the dispute is with regard to the possesion of 
immoveable property a proceeding under sec 144, Cr. P C, is a poor substitute for a 
proceeding under sec. 145 which settles once for all so far as the Criminal Courts 
are concerned, the question of possession with regard to a particular piece of immoveable 
property — Puran v. Ramjhari, 36 Cr.LJ. 655, AIR 1935 Pat. 224, 1935 Cr.C. 618, 
155 I C 88 See also Inderdeo v. Dutga Prasad, AIR. 1936 Pat. 59. 

It is always enough that the Magistrate adopts any proper method to meet the 
emergency if there happen to be several methods to choose from? his choice is not 
to be considered in the light of the fact that at a later stage when the emergency can 
be viewed on a different basis, another method may be adjudged to have been a more 
proper or the most or rather the most satisfactory method in the circumstances — 
Harihar v. Upendra, 35 CrLJ. 1009, 149 IC. 959, 13 Pat. 76, A I.R. 1934 Pat. 308, 
1934 Cr.C. 729. 

See also Notes 234 and 38S. 

378. Clause (2) — Ex parle order: — An ex parte order can be made only 
in cases of emergenc>’— /oyanH' v. Middleton, 4 C.W.N. 562, 27 Cal. 785} Jokhu. 8 
All. 99} Mafiammadt Afolla, 2 CW,N. 747? Abdul Majid v. Nripendra Nath, A.IR. 
1934 Cal 393 ( 395), 35 CrLJ. 881. 38 C.W.N. 556. 148 I.C. 773, 1934 CrC. 534. 6 
R C. 480; or in cases where the circumstances do not admit of the serving in due 
lime of a notice upon the person against whom the order is directed— /Itdiif Majid 
V Nripendra Nath, supra Ordinarily, in proceedings under this section, notice should 
be issued upon the person against whom the order is made, and an opportunity afforded 
to him to show cause why it should not be passed — Tirunarasinka 19 Mad 18) 
Miihammadi MoHa. 2 CW.N. 747. 

In case of ex parte orders, the record of the Magistrate should disclose the existence 
of emercenej* which called for such ex parte orders and should show that there was 
no sufTicicnt time to serve notice on the party affected Iherebv — Venkataramane. 22 
M.LT. 323, 19 Cr.LJ. 56. 1917 MWJ^. 724. 6 ML.W. 456. 43 I.C. 88 The record 
of the Magistrate should indicate with reasonable fullness the matenals on which he 
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concluded that there was an emergency to justify the passing of the ex-parte order 
—Ibid. 

See Ramnad v. Kada in Note 380A. 

379. Clause (3) — Order to whom to be addressed: — ^This sub-section 
has nothing to do with the nature of the order, but is merely one of the four sub- 
sertions which refer to the manner of promulgation and to the duration of an order 
under sub-section (1) — Madan Kishore, 41 CrLJ 414, 187 I.C. 135, 21 PLT 231. 
See also Abdul Karim Shorask, infra. WTiere a Magistrate issued a proclamation 
forbidding the cultiv’ators of a certain place to spread night-soil on their fields so 
as to cause disease, it was held that the order was ultra vires and not within the 
scope of this section, because the order issued by the Magistrate was not directed 
to the “public generally” but was directed to a portion of the community — Jokhu, 
8 All 99 (101). The words “pubbe generally’ are not restricted to the corporate body 
pursuing its public avocations but also means the whole number of individuals who 
in the circumstances cannot he particularly addressed. The proper interpretation 
of this section is that the order may be directed to a particular individual, but when 
Owing to the number of particubr mdividuals, it is impracticable for the Magistrate 
to address each of them individually, an order under this section may be issued to 
the whole number of particular individuals designated as the "public generally”; and 
such order will have the same effect as a separate order served upon each particular 
individual, provided, of course, that it has been so promulgated that it has come to 
his knowledge Therefore, a general order to the effect that no person should sacrifice 
or cause to be sacrificed any cow or bullock within a certain specified boundary and 
period, is a legal order— Abdul CaSur. 18 OC 70. 16 CrLJ 190, 27 IC 670 (671). 

“n’Afn frequenting or vtsUtrig a parlkutar place’’ — The plain meaning of sub-sec. 
(3). read m the bght of sub-sec. (1), is that, m the circumstances set forth in sub- 
sec. (1), a Magistrate may not only direct an individual to abstain from a certain 
act or acts but may also issue a similar direction to members of the public generally, 
provided in the latter case the prohibition is limited to occasions on which the 
members of the pubUc may frequent or visit a particular place In other words, it 
would not be legal to issue a general prchibition to the public to abstain from a 

certdn aa but an order to the public generally to abstain from a certain act on the 

occas'ons when they happened to visit a particular place would be valid The language 
is also sufficiently wide to cover residents m a particular locality but, in either case, 
It IS, of course, essential that the place covered by the order and also the act prohibited 
should be desenbed with reasonable precision, whether such place be an entire distnct 
or a particular street in a town and whatever the nature of the prohibited act may 
be The law does not contemplate the prohibition of the frequenting or visiting of 
the "particular place” to which reference is made in sub-sec (3) but the prohibition 
of some act on an occasion on which such place is frequented or visited. It would 
not, therefore, be reasonable to suppose that it could have been the intention of the 

Legislature to empower a Magistrate by means of an order under sec 144, Cr P C, 

to restrain the movements of the members of the public before they had occasion to 
frequent or \isit the district over which he had junsdiction by forbidding them to 
frequent or visit the district at all Subject to the above-mentioned qualification, sec. 144, 
Cr. P C., gives a Magistrate full 5 X)wcr to restrain the activities of the public within his 
junsdiction by issuing orders of a general nature — Abu Hussain Shaikh v Emp, 44 
CWN 611 (645), AIR 19tOCal 358. following Nagcndm v Ratfio/ Das. 23 C WN 
141 and Niharendu Dutlo Majumdar v Emp, AIR. 1939 Cal 703, 43 CWN 1061, 
(1939 ) 2 Cal. 507, 184 IC 856 and distinguishing Ashulosh v Haris, 29 CWN 411 
and Abdul Majid v Ntipendra Nath, 35 CrLJ 881, 38 CWN 556, 148 IC 773, 
6 RC. 4S0, AIR 1934 Cal 3W, 1934 CrC 534 The order may be directed either 
to a particular person, or to the public generally; but it can be directed to the 
public generally only when frequenting or vmting a parlicular place, such for instance, 
as a market or a park or other place within a specified boundary. There is no power 
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to direct the public generally simpbciter — MotUdl, 33 Bom.L.R. 1178. 1931 Cr.C. 954, 
134 I C. 1237, Ind Rul. 1932 Bom 21, A.I.R 1931 Bom 513. 33 Cr.L.J. 75; Belvt. Ind. 
Rul 1931 Bom. 456. 33 BomLR. 673, 32 CrLJ. 1144, 134 I.C. 344, 1931 Cr.C. 581, 
A.I.R. 1931 Bom. 325; Ponnappa Aiyangar v. Venamamalax Ramanuja Jeer, AIR. 
1920 Mad 847, 53 I.C. 483, 20 Cr.LJ. 755. Where, owing to the prevalence of cholera, 
the Distnct Magistrate issued a notification in the form of a proclamation forbidding 
the inhabitants of a city to give caste-dmners. It was held that the order not being 
directed to a particular person nor to the public when jrequenttng a particular place, 
but to persons attending caste-feasts which are held m private houses, was illegal — 
Lakhmtdas, 14 Bom. 165 (167). The Magistrate has no power to issue an order 
under this section to the genera! pubhc prohibiting the printing or publication or 
circulation of false and alarmist reports, statements or rumours, which have the effect 
of promoting communal tension and cau^g fear and alarm to the public, by any 
written word, in newspapers or in leaflets, or by any other means as no order can 
be issued to the pubhc generally except when “frequenting or visiting a particular 
place". This is a clear limitation placed by the law upon the power given to the 
Magistrate to issue an order to the general public under sec. 144, Cr. P. C., and 
any order which ignores this limitation must be held to be bad in law — Sflf Narain v. 
Emp., AIR. 1939 All 746. 41 CrLJ. 121, 185 I.C 172, 1939 A.L.J 1061, I.LR. 
1939 All. 934. 1939 A.WR (R.C.) 711, 1939 A.Cr.C. 169 Similarly, an order directing 
all persons in Surat City to abstain from interfenng with the destruction of dogs is 
ultra vires, as the Magistrate has power only to direct an order to a particular individual 
or to the public generally when frequenting or visiting a particular place — Bhagubhai, 
16 BonuLR. 684, 16 Cr.L.J, 98, 27 I.C. 146, AIR. 1914 Bom 198. The Calcutta 
High Court likewise holds that an order which directs the public m general to abstain 
from attending hat is illegal, since it is not until the public attend the hat that the 
order can be binding on them. The order can only be issued to the public generally 
when frequenting or visiting a particular place— A jm/wA v Harish, 29 CW.N. 411, 
26 Cr.LJ. 874, AIR. 1925 Cal. 625, 86 I C. 810; Abdul Majid v. Nripendra Nath, 

35 Cr.LJ. 881, 38 CW.N. 556, AIR. 1934 Cal 393, 1934 Cr.C 534, 148 I.C 773. 

The words "frequenting . . . place" are intended to extend rather than to limit the 
scope of the order, and mean not only wsual or frequent visitors from outside the 

limits of the locality, but include the residents of the locality as well— Abdul Gafur, 

18 OC. 70. 16 Cr.LJ. 190. 27 I.C 670 (672), AIR. 1915 Oudh 188 Sub-section 
(3) of sec 144, Cr, P. C., has nothing to do with the nature of the order but is one 
of four sub-sections which refer to the maimer of promulgation and to the duration 

of an order under sub-sec. (1). 4Vhen, because of the number of persons to be 

directed, it is impracticable for the Magistrate to issue notice to each individual he 
can issue an order to the public generally, including, besides residents, persons who 
may frequent or visit a particular place and such order will be effective against each 
individual to whose knowledge it has come — Abdul Kariin Skorash, AIR. 1937 Lah. 
80. 17 Lah 515, 38 PLR. 964, 167 IC, 284. 38 Cr.L.J. 354. 

An order directed to the pubbe when frequenting public or private streets in a 
particular city, is sufficiently definite as to comply with the requirements of this section. 
People can have no real difficulty in recognising when they are in the streets of a 
particular town, and it is only when in that situation that people are forbidden to 
organise or take part in processions— 5orafr, AI.R. 1935 Bom 33. 36 BomLR 1129, 

36 Cr.LJ. 547, 154 I.C 637, 1935 Cr.C 68, 7 RB. 359. 

The word "public" means a place whether publicly or privately owned, which at 
the time when the order is passed the public frequent or visit, as, highways or places 
of public resort, or pnvate houses in which pubhc meetings are held Therefore, an 
order prohibiting the residents of a town hoisting national flags is illegal under this 
section, because the Magistrate has no authority to prevent private persons from hoisting 
flags in their priiate houses whidi are not frequented or visited by the public— 
SnramamuTthy, 131 IC $49. 1930 M.W.N. 849, A.I R. 1931 Mad 242, 33 M.LIV. 
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650. Ind. Rul. 1931 Mad. 553, 60 MXJ. 370, 1&31 CrC. 362 (365), 32 Cr.L.J. 763. 
The scope of an order passed under sec. 144, Cr P. C.,’ against the public generally 
is narrower than that passed against an individual and served personally on him. 
Although the word "public” has not been used with the expression "particular place” 
still the law "intends not only that tfie particular place should be specified but also 
that it should be a place which is frequented or visited by the public — Babu v. 
Emp, 41 Cr.LJ. 228 (230). AIR. 1940 Oudh 241, 1940 OLR 43, 185 I.C. 745, 
1940 O.W.N. 118 Xioreover, the place must be a "particular” place, ie., a 
definite or specified* place; an order prohibiting a procession within the whole of the 
munidpal limits* of a town and all public places within such limits, or in all the 
streets of a city, is illegal— A/a/ifttl. A1.R. 1931 Bom. 513, 134 I C. 1237, 33 CrLJ. 
75, 33 BomL.R. 1178. 1931 Cr.C 945 (946); Belvi, AI.R. 1931 Bom. 325, 1931 
CrC. 581, 134 I C. 344, 33 Bom.L.R. 673, 32 Cr.LJ, 1144 The words "particular 
place” should not be confined to a restncted area but should be construed as meaning 
a well-defined area regarding the boundaries of which the public can be in no doubt 
It is necessary that the operation of orders under this section should be kept within 
tbe narrowest possible limits, and that the place or locality to which they are applied, 
should be so clearly defined as to enable the public to know at once what the prohibited 
area is to obviate the possibility of the people disobeying the order through ignorance 
of the place to which it is applied — Vasant B Khale, 152 IC. 701, AIR. 1934 Bom. 
375. A.IJI. 1934 CrC. 1212, 36 Bom.L.R. 753. 36 CrLJ. 130, 59 Bom 27; Qamar-ud- 
din. 36 CrLJ 951, AIR 1935 Lah. 679, 156 1C 526, 37 PLR 515. The fact that 
ihe order forbade meetings in so large a place as the Lahore District did not make 
the order illegal although it might have made (he order difficult to enforce for one 
reason or another— A'arim Shorash, AI.R. 1937 Lah. 80, 17 Lah. 515, 38 
P.LR. 964, 167 I.C 284, 38 CrLJ 354 No distinction should be drawn between 
a particular place and an area An order under this section addressed to the public 
forbidding them to hold meeting m any area within a subdivision is a definite order 
and it does not contravene the provisions of this section It is necessary to distinguish 
carefully between the junsdiction of the Magistrate to make an order and a possible 
practical difficulty in showing that it has been disobeyed It does not follow that 
because it is difficult for the Crown to secure a conviction, that the order itself was 
made without junsdiction — Nikarendu Dull MatumdoT v. Emp , A l.R. 1939 Cal. 
703, 43 CW.N. 1061, (1939) 2 Cal 507, 184 I C 956. There is no reason why the 
limits of the Union Committee, if clearly and specifically defined, should not be 
considered as describing a particular place — Afadon Ktskore, 41 CrLJ 414 (416), 187 
1 C. 135, 21 P L T. 231, A I R 1940 Pat 446. 1940 P.W N 469 The expression "a 
particular place" appears to be sufikiently wide to include the whole district over which 
a Magistrate may have jurisdiction — Abu Hussain Shaikh v £mp.44C.Vi’N 641 (645), 
A l.R. 1940 Cal 358, following Abdul Karim Shorask, supra 

380. Clause (4) — Rescinding or altering an order: — IVhen an ex parte 
order is made it is clear from the provision of this clause that a party aggrieved might 
appear before the Magistrate who had made the order ex parte and ask him to rescind 
or alter the order and cl (5) of this section says that where such an application is 
received the hfagistrate shall afford to the applicant an early opportunity of appearing 

before him, whether in person or by a pleader, and showing cause against the order 

AbdulMajidv Nripendra Nath, AIR. 1954 Cal 393 {Z95), 35 CrLJ 881,38 CWN. 
556, 148 I C 773, 1934 Cr C 534, SRC 480 A Magistrate who passed an order 
under this section, without taking cadence, can afterwards cancel the order, i/ after 
hearing the evidence he finds that there is no reason to apprehend a breach of the 
peace — Moliun Sardar v Obhoy, 13 W R 72 Application for rescinding or modi- 
fy ing ex parte orders under this section should be disposed of as quickly as possible, 
but it is not illegal to put off an incpiiry for a reasonable time within two months 
— SafisA, 11 CWN 79, 4 Cr.LJ. 433; Surendra v Costha Behati, 37 962 

It IS not proper for a Magistrate to pass an ex parte order under this section and 
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\vhen its propriety or legality is challenged to postpone the hearing of the matter from 
time to time until about the termination of the force of the order. Such matters ought 
to be disposed of quickly in order to avoid unnecessarily encroaching on the civil rights 
and liberties of the subject — Banwari v. Prdban Kushna, 26 C.W.N. 663, 35 C.L.J. 397, 
24 Cr.L.J. 164, 71 I.C. 516, A.I R. 1922 Cal. 569. See also Mooka Pandaram v. Sinnu 
Muthhiyan. A.I.R. 1937 Mad. 167 (169), 38 Cr.L.J. 125, 166 I.C. 77, 1936 M.WN. 
1089, 44 ML.W. 686, 71 M.LJ. 761, I.L.R 1937 Mad. 171, 9 RM. 328. 

An order passed under this section by a Joint Magistrate, while acting as a District 
Magistrate, can be rescinded or altered, after his reversion to the post of Joint Magis- 
trate by the next District Magistrate, and the latter cannot transfer an application 
for resassion or alteration to the former — Sudarsanam v. SrinwasachaTt, 16 Cr.L.J. 74 
(Mad ). But see Kusum Kumari v. Hem Nalmi, 38 C.W.N. 115 quoted in para 380A. 
The jurisdiction conferred by sec. 144 (4), Cr. P. C., is neither appellate nor revisional, 
and that jurisdiction is a special one that can be exercised only if the actual terms of 
the section are strictly satisfied. Therefore, a Magistrate, who ceased to be in charge 
of a sub-division, has no power to rescind or alter tlie order made by a Magistrate 
subordinate to the Sub-divisional Magistrate though the matter was properly before 
him on transfer before he became funelus officio It is clear from sec 530 (1), Cr. P. C., 
that when any Magistrate not empowered by law issues an order under sec. 144, 
Cr. P. C , his proceedings shall be void. This observation applies with equal force to 
a case like this — 5erugan Chettiar v. Karuffpan ClielliaT, 38 Cr L.J. 864, 1937 M.W N. 
210, 45 M L.W, 367, 170 I.C. 193, 10 R M 152, A I R 1937 Mad 487. 

The Distri^. Magistrate can rescind or alter an order of a subordinate Magistrate 
not only on the ground that having regard to circumstances which had happened smee 
the passing of the order, the reason for Us having been passed docs no longer exist so 
that an alteration or rescission of the order is necessary as a corollary, but he can 
also (sitting as it were in appeal or revision) reverse the order of t^ subordinate 
Magistrate on the ground that It never ought to have been made — Sheobalak v. Kamar- 
uddirt, 2 Pat. 94 (FB.), 3 PLT. 573, 23 Cr.L.J. 549 (overrubng Chtddi Lei v. 
Mahabir, 2 P.L.T. 630, 23 CrL.J. 27). It is within the competence of the District 
Magistrate to rescind any order under this section if the order is wrong and he may 
also do 80 when he finds that the order is not required for immediate prevention of a 
breach of the peace — Manu Khan v. Sundor Smgft. A.l.R 1934 Pat. 313, 15 P.L.T. 
216 The Madras High Court holds that the jurisdiction conferred by this clause upon 
a Magistrate to rescind or alter an order made by himself or by any subordinate 
Magistrate or a predecessor, is neither an appellate nor revisional jurisdiction, but is 
a special jurisdiction conferred by the statute Therefore, sec. 439 (5) does not bar a 
revision petition to the High Court. But the High Court should not encourage direct 
applications for revision when there is some Magistrate who can alter or rescind the 
order— P/feftoi v. Md Atham, 63 MLJ 591, 33 CrLJ. 826 (827), 139 I C. 773, 1932 
M.W.N. 726, 36 M L.W. 461, 56 Mad. 149, A l.R. 1932 Mad 720 

A District Magistrate in cancelling an order of the subordinate Magistrate is not 
competent to substitute an order of his own in the nature of an innovation. Thus, 
where m a case of dispute as regards immov-eable property, the subordinate Magistrate 
started a proceeding under this section, and considenng the claims of the second party 
to be a mere pretence, passed an order against such second party, but the District 
Magistrate under clause (4) cancelled the Sub-Magistrate’s order and substituted an 
order of his oivn. prohibiting the first party from nitling crops, it was held that the 
order of the District Magistrate was in the nature of an innovation and therefore 
without jurisdiction and must be set aride— Cojipor. 3 P.L.T 287, 19 Cr.LJ. 880, 
47 I C. 76, 4 P.LW. 357. See also Ramkjishna v. Qami-ud-Dtn, 29 CrLJ. 478, 
1C9 I C 126. While it is open to the superior Magistrate to alter the order, he cannot 
alter the party to be affected by the order. 4Micrc a Subordinate Magistrate allows 
a certain party to perform a certain festu*al on a certain day. it cannot be prohibited 
by the superierr Magistrate on an application by arother party under sec. 144 (4), 
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Cr. P. C., or, where a Subordinate Magistrate prohibits one party from doing a certain 
act, the superior Magistrate cannot under sec 144, Cr. P. C., prohibit the opposite party 
from doing that act. Jurisdiction is gi\'en to him by this sub-section only to alter 
or rescind the order by which the petitioners before him are said to be aggrieved, and 
he may remove altogether the gnevance complained of or reduce its extent as it were, 
but he cannot make a new order which would constitute a fresh grievance to a party 
not before him — Scrugan Chetiiar v. Karuppan Chetliar, 38 Cr.L.J 864, 1937 M.W24. 
210, 45 hf.L.i\’. 367, 170 I C 193, 10 R M. 152. A.r.R. 1937 Mad 487; Ramaswamt 
Aiyangaj v. Ramaswami Patracliar, (1938) 2 M.LJ. 509, 1938 M W.N. 974; Panekkesar 
Kuar V. Madbo Stngb, 1938 P.W.N 709, 19 P.LT. 796 

Although a District Magistrate may rescind or alter an order made by a subordinate 
Magistrate, still he cannot direct the subordinate Magistrate to initiate proceedings 
under section 145 instead of under sec 144; because it is the subordinate Magistrate 
who has to satisfy himself by the exercise of his own independent judgment and upon 
proper materials as to the existence of a reasonable apprehension of danger, and the 
District Magistrate acts illegally in interfering with the discretion by directing him to 
substitute proceedings under sec. 145 in place of proceedings under sec 144 — Kailash v. 
KuKja Bihari, 24 Cal 391, 1 C.WN 393; Tiloii Rat. 2 PLT. 392, 71 IC. 785; Cheddt 
Ul V. Mahabn, 2 PLT. 650, 23 CrLJ. 27; Kedar Nath v Btjoy. 33 CWN. 723, 
1929 CrC. 385, AI.R 1939 Cal 751 If the District Magistrate is of opinion that 
proceedings under sec. 144 had been wrongly drawn up and that the right course would 
be to take action under sec 145, the proper course for the District Magistrate would 
be to make a reference to the High Court under sec. 438 — Kedar Nath v Bijoy, supra. 

It IS open to a superior Magistrate to rescind or alter an order passed by a Subordi* 
nate Magistrate, even though the Subordinate Magistrate has himself passed an order 
on a petition to rescind or alter the order— R S Sn^anJo Iyer. 38 Cr L J. 582, 168 I C. 
720, 1937 M W N 56. 45 M L W 249, 9 R M 625. A I R 1937 Mad 311, 1937 M Cr C 48. 
IVhen an order was passed under sec 144, Cr P C. by a Magistrate subordinate to 
the Sub-divisional Magistrate, the pow-er of the District Magistrate to entertain an 
application under sub-sec (4) of sec 144 is not lost by reason of the fact that the 
Sub-divisional Magistrate, who is subordinate to him. had already dealt with an 
application made under that sub-section to him But he has no power to suspend 
the order, pending the hearing of such an application He cannot also exercise a 
power of transfer in a case of this kind — Pandaram v Si«n« Alutheriyan, 
38 CrLJ 125 (126), 166 I C 77, 1936 M W N. 1089, 44 M L W. 686, 1936 M Cr C. 307, 
71 MLJ 761, AIR. 1937 Mad 167, ILR 1937 Mad 171, 9 RM 328 See also 
16 Cr L J 74, 26 I C 661. But even assuming that there is no power of transfer, the 
order of transfer cannot be regarded as void and cannot be set aside merely on that 
ground in view of sec 529 (f), Cr P C, and also of sec 531 of the same Code — 
Sevugan Ckeltiar v. KaruPPan CheUtar. 38 Cr.LJ 864, 1937 MWN 210, 45 ML.W. 
367, 170 I C 193, 10 R M 152, AIR 1937 Mad 487. 

Notice : — This section pernuts any authority which has the power to rescind or 
alter an order to do so after hearing only the party who applies for it and this hearing 
can be completed without delay, and there is no particular reason why there should be 
a stay or suspension before such hearing It is not a case in which the other side 
has to be given notice and has to be heard In all these cases under this section it is 
really the liberty of the subject that is affected by the original order and though this 
interference might be made by the Magistrate at the instance of or when moved by 
some private individual the superior authonty can always rescind or alter the order 
without heanng the person at whose instance the onginal order was passed, the only 
limitation on his power being that he should hear the part> who applies for rescission 
or alteration before declining to do so — Atooka Pandaram v Stnnu Alutheriyan, supra. 

Evidence : — The order under this clause is judiaal and the Magistrate must keep 
an open mind and record not nccessanly the whole but at least a Teasonable portion 
of the evidence essential for the judidal determination of the objections rather than say 
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that his opinion could not be changed by any such evidence and refuse to record any 
e\ddence— Reli’i. 32 Cr.LJ. 1144, 134 I.a 344 , 33 Bom.L.R. 673, A.I R. 1931 Bom. 325, 
1931 Cr.C. 581, Ind. Rul. 1931 Bom. 456. When an tx parte order is called in 
question under this clause, the normal procedure ^ould be for evidence to be recorded 
in the usual \vay by examination and cross-examination of witnesses in open Court — 
Satyanarayan, 32 CrLJ. 744, 131 I.C 449 , 1930 M.W.N. &4I, A.I R. 1931 Mad. 236, 
60 M.L.J. 378, 33 MLW. 632. 1931 CrC. 332, Ind Rul. 1931 Mad. 513. See also 

7 Pat. 269 quoted in para 366 

Intermediate order : — Except orders contemplated by sub-section (4) (i.e., orders 
of rescission or alteration) no other intermediate order can be made while an order 
under sec. 144 is still in force IVben the High Court has issued a rale in any case, 
it takes full seisin of the case, and it is the High Court alone that can pass ad interim 
orders in the case. The Magistrate against whose order the rale is issued has no such 
jurisdiction — Salhk Chandra, 11 CW.N. 79 See also Mooka Panduram v. Sinnu 
Mulheriyan, supra and Pilchai v. Md. Attham in Note 382. 

Revival of order : — When a Magistrate set aside his order and struck the case off 
the file, he had no power to revive it without a fresh proceeding — Bradley v: Jameson, 

8 Cal. 580. 

380A. Sub-section (S): — The provision of this sub-section is mandatory. 
IVhere, therefore, without giving an opportunity to the applicant to support his applica- 
tion, the District Magistrate dismissed U summarily, the order cannot stand — Thakin 
Aung Bala v. Dfstnet Magistrate. Rangoon, 40 CrLJ 645 (647), 182 IC. 23, A.I.R. 
1939 Rang. 181, 1939 Rang.L.R. 294, 11 R.R. 516. 

In view of the provisions of sub-sections (4) and (5) it can be stated that the 
function of the Magistrate does not stop with the passing of the ex parte order, under 
Bub-section (1), but it is his duty to give an early opportunity to any person aggrieved 
by that order to appear and show cause against it, in order to see whether such order 
has to be rescinded or altered. For such a purpose, he has to consider whether the 
claims advanced by one or other of the parties are within or in excess of their natural 
rights and whether any alterations or restrictions to the order already passed are 
reasonably necessary, in order to obviate undue hardship to any of the parties, and to 
sec that protection is given to the persons who act within the bounds of their legal 
and natural rights without being molested by the breakers of lavr—Ramnad v. Kader, 
62 M.LJ. 392, 33 Cr.L.J. 605 ( 607). 138 I.C. 354, A.I.R. 1932 Mad 294. 1932 M.W.N. 
144, 35 M.L.W. 366, 1932 Cr.C. 280, 5 M Cr.C 102. See also Abdul Majid v. Ntipendra 
Nath and Mooka Pandatam v. Sinnu Mulhutiyan in Note 380. 

If a Magistrate had power to make an order under cl (I) of this section he has 
also power to make an order under cl (4), even if he had ceased to exercise the power 
under cl. (1) in the meantime — Kusum Kumaii v. Hem Nahni, 38 C.W.N. 115. 

381. Clause (6) — Duration of order: — ^The period of sixty days begins 
to run from the date on which notices are issued— Pwron v. Ramjhari, 36 Cr L J. 655, 
1935 Cr.C. 618, A.IR. 1935 Pat. 224, 155 JC 88; not from the date when it was 
made absolute— T/iomson, 13 C W.N. 195, II CrLJ. 12, 4 I.C. 590. See also Bhunesuar 
Prasad V. Rommoy Roy, 41 Cr.I.J. 417 (419), A.I.R. 1940 Pat. 492, 187 I.C 139, 
1910 P.W.N. 474 An order under this section is temporary and is to remain in 
force for only two rnonlhs. An order for perpetual injunction passed under this 
section is be>ond the jurisdiction of the Magistrate — Skeodin, 10 All. H5j Bradley v. 
Jameson, 8 Cal 580j Copt Mohun v, Taramotu. 5 Cal 7; In re Meyyaru Ammal, 1914 
M.W’JS. 169. 15 Cr.LJ. 145; Remjit v. Luchman, 7 C.WJ4. 140. Thus, an order 
prohibiting a landlord from rrer holding hats on his land on certain days is illegal— 
Copt Mohun V. Taramoni, 5 Cal. 7. So also, an order that a certain person should 
ab-uain from taking any part in the management till another is duly evicted from 
man.agcmcnt. is ultra lires — Ramanadkan v. Mutugappa, 24 Mad 45; so also, an 
order that no rents should be collected from the tenants by their contending landlords 
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until their rights have been cstabihhed by a Civil Court — Prosonna, 8 C.L.R. 231? or 
an order directing a party not to interfere ■with the land without the order of a com- 
petent Court — Rcmjit v. Lueinnan, 7 CMH. 140 

Kon-spcctficatson of ttme : — An order under this section is not bad merely because 
it does not stale that its operation is confined to two months or some shorter period 
Under this sub-section, it will be presumed, in the absence of anything to the contrary, 
that the direction of the order js limited to the full period of two months — Ram Nath, 
24 CaL 897, 6 C.LJ. 186, H C.\VJ4. 942, 6 Cr.LJ. 194; Ponvappa v. Vanamamatai, 
1919 872, 53 I.C 483, 10 MXW. 480. 20 Cr.LJ, 755. In another case the 

Madras High Court has held that an order whidt is indefinite as to time is to that 
extent •without jurisdiction — Muthukumarastcami v. AW. Rowther, 42 M.L.J. 352, 
23 Cr.L.J. 404. 

Exteniion of time by successive orders : — A Magistrate cannot by passing successive 
orders, extend the operation of this section beimnd the time limit prescribed by this 
section-^afisfi, 11 CW.N 79, Busesirar, 17 Cr.LJ. 200, 20 C.\VJ^. 758, 24 CLJ 
272, 34 I C 312; Ram Gopal v. Naiayandas. 32 CW.N 613 (615), 55 Cal 1077, 47 
CLJ 452; Coiiri Dull v Govind, 1 PLT 44, 20 CrLJ 829; Murart v. Ayyasami, 
1922 hLWN 612, 23 Cr.Lj 689, 69 IC 369. A I R 1923 Mad 15 If there is really 
a ^ry serious danger of a breach of the peace he can take action under section 107 — 
Rash Behari v. fagnaTain, 3 PLJ. 130, 19 CrLJ 365, 44 I.C 589; Ganesh v Nader 
Ah, 13 C.1V.N. cclxvnii. But he cannot, under the dielter of this section, assume a 
jurisdiction to prohibit persons by a permanent injunction, by arbitrary and successive 
renewals of orders under this section— Covmda v. Perumal, 38 Mad. 489, 16 Cr.Lj. 
629, 30 IC 453; Ramnad v Kader. 62 MLJ. 392, 33 CrLJ 605 (608); Rempt v. 
Luehman, 7 CIVN. 140 The Magistrate cannot extend the lime by repeating or 
confiiining the ongmal order — Thompson, 13 C\V.N 195 (196). 11 CrLJ. 12, 4 IC 
590 Nor can the period be extended by drawing up the same order once more and 
rrerely adding a large number of persons to whom it is directed. Such a proceeding 
IS an attempt to evade the provisions of this clause and is illegal— AsAuJos/; v Harts 
Chandra. 29 CWN. 411, 26 CrLJ 874, 86 IC 810, AIR. 1925 Cal 625 See also 
Inderdeo v Durga Prasad, 37 Cr.Lj. 378. 160 IC 915, AIR 1936 Pat 59. 17 PL.T. 
22, 1936 Cr.C. 83 See also Vedappan v Pennan, 30 CrLJ 119, 113 I C. 279, 52 
Mad 69, 55 MLJ 621, A I.R 1928 Mad 1108. 28 ML IV 506. 1928 M.WN. 779. 

It is not open to a Magistrate by passing repealed orders under sec 144, Cr P C , 
to avoid the decision of a dispute which may be appropriately dealt with under 
sec. 145 or sec 107, Cr P C The power given by sec 141 is essentially an emergent 
power which has sometimes to be passed in disregard of pniate rights An order of 
that hind cannot possibly be allowed by repetition to spell more or Jess permanent 
interference with private rights To repeat sudi an order on the ground of maintaining 
the status guo is to compel the unsuccessful party to resort to the Civil Court 
even though the Criminal Court may have done nothing to look into the rights 
of the parties, and further, indirectly to prolong the effect of the original order beyond 
the period of two months fixed in sub-sec (6) of the section Such a use of the section 
is eJtogether unwarrantable — F. E. ChresUen v. Carter, AIR 1939 Pat 512, 20 
P.LT. 374, 1939 P.W.N 402. 40 CrLJ. 893. 184 IC 240, 6 BR 30, 12 RJ> 232; 
DindeshKan Singh v. Raghunandan Mohto, 41 CrLJ 578, 188 I C 330, 21 PL.T. 413, 
AIR 1940 Pat 559, 6 B R 648 There is no justification for periodical recourse to 
sec. 144, Cr. P. C, on the plea of emergency m cases where emergency e.xists only by 
reason of neglect of the authorities to take proper order when the facts first came to 
their notice In other words what the Court deprecates is the habitual and unjustifiable 
use of sec. 144, Cr P C, as a substitute for secs 107 and 145, Cr P C. — I'lrw Kamu 
V Dif.aiidas Jliamandas, AIR 1940 Sind 158, following Shebatak v Kamariiddin 
AIR 1922 Pat. 435, 68 IC. 149. 23 CrLJ 549, 2 Pat 91. 3 PLT 573 (FB ) 

Extension of lime by Local Coternment — The last three lines of this section lay 
down that the Local Government may extend the order in cases c! danger to human 
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life, etc., and it can extend the order for any length of time The fact that the heading 
0 ^ this Chapter refers to “temporary orders” does not support the contention that the 
Local Government has only power to extend the order for a definite and very limited 
time. The Legislature has not seen fit to limit the time for which the force of the 
order may be extended by the Local Government, and under the terms of this section 
it is competent to the Ijocal Government to extend the order so long as the danger 
which is apprehended continues to eidst Moreover, in extending the order, it is not 
necessary for the Local Government to state its reasons or even to state the fact of a 
likelihood of a not or affray or other danger which it apprehends — Bhure Mai. 45 AIL 
526 (527) , 24 Cr.L.J. 689, 73 I C 801, A I R. 1923 All. 606. 

382. Revision: — Sub-section (3) of section 435, which disallowed the powers 
of revision of the High Court, the Sessions Judge, etc., in respect of proceedings under 
sec. 144, has now been omitted by the Criminal Procedure Code Amendment Act 
XVIII of 1923j and the effect of the omission is to overrule all the cases in which it 
was held that the High Court had no power under secs 435 and 439 of this Code to 
interfere in revision with orders under this section. Under the old law, the High Court 
could revise an order passed under this section, not by virtue of sec. 439 of the Code 
but by virtue of the powers conferred upon it by sec. 15 of the Charter Act iGovtnda 
V Perumal, 38 Mad. 489; Bradley v. Jameson. 8 Cal. 580; Abayeswari v. Shtdeswmi, 
IP Cat. 80) and tWs power could be exercised only by the Chartered High Courts and 
not by non-chartered High Courts, e.g., the Chief Courts or the Judicial Commissioners' 
Courts Moreover, under the old law, the High Court could revise an order passed 
under sec. 144. only when the order was ultra vtres or without jurisdiction — Ananda v. 
Carr Stephen, 19 Cal. 127; Roop Lai v David Monook, 2 CWN 572; Isab, 8 C.W.N. 
373; Parlap Chunder, 25 Cal 852; Prayag, 9 Cal 103; Arunacholam v Ponnuswami, 42 
Mad. 64; Palartlappa v. Dorasamy, 18 Mad 402; Copt Mohon v Taramoni, 5 Cal 7. 
Under the present law, the High Court, both diartered and non-chartered (as also the 
Sessions Judge, and the District Magistrate), can call for the record of a proceeding 
under this section; and the order may be revised by the High Court on any ground 
whatsoever. In a recent Madras case, however, it was said that an order of a Magistrate 
acting under sec 144 was merely administrative in character, and was not the order of 
a Court, and therefore, it was not liable to be revised by the High Court under sec. 
43S~Vedappan v. Perinan, 52 Mad 69, 55 MLJ 621, 30 CrL.J. 119, 113 IC. 279, 
AIR. 1928 Mad 1108, 28 ML.W. 506. 1928 M.W.N. 779 (following Nataraja v. 
Rangasamt, 47 Mad 56, 58). But this ruling has been rightly disapproved of in a 
more recent case — Muthusami v. Thangammal, 53 Mad. 320, 58 M.L J. 148, 31 Cr.LJ. 
‘324 (328), 121 I.C. 833, A.I.R. 1930 Mad. 242, 1930 CrC. 273, Ind Rul. 1930 Mad. 
241, 31 M.L.W. 16, 1930 MW.N. 82 where it was held that the High Court had 
jurisdiction to interfere in revision with orders passed under this section. See also 
Thakin Ba Thoung, 35 CrL.J. 1300. 151 I C. 211, 12 Rang. 283, 1934 CrC. 717, A.I.R. 
1934 Rang 124; Sumner v. Jogendra. 31 Cr.LJ 334 (337), 142 I.C. 319, A I.R. 1933 
Cal. 318. 1933 Cr.C. 420, Ind. Rul. 1933 Cal. 262; Ccblnda Ram v Basantilal 7 Pat. 
269. 30 Cr.LJ 302, A.I.R, 1929 Pat. 46 and Note 367. 

The High Court has to consider not merely the legality of the orders but their 
propriety as well— Sumner v. Jogendra, supra. The High Court has power to consider 
under see. 435, Cr. P. C. whether a Magistrate has jurisdiction to pass an order under 
this section — Thakin Ba Thoung, supra 

The High Court does not ordinarily interfere in revision with an order under this 
section when other remedies artf open to the aggrieved party, especially because the 
High Court is unwilling to reject the opnion of the Magistrate responsible for the 
peace of his locality that there was an emergency which j'ustified an ex parte order— 
Vfiikataramana. 22 ML.T. 323, 19 CrLJ. 56. Sec also Pir Cut llassan v. Emp, 
A-l.R 1939 Sind 230 ( 231). 40 CrLJ. 823. 183 I.C. 611. The Magistrate who knows 
the local conditions is the best Judge as to whether Uie emergency exists or not, and 
the High Court docs not lightly interfere with the discretion of the Magistrate— 



Sec. 144.1 


THE CODE OF CRIMINAL PROCEDURE 


‘357 


Canesh, 55 Bom. 322, 33 BomL.R. 59, AIR 1931 Bom. 135, 32 CrLJ. 507 ( 509). 
\Miere the elements essential to an order under this section are shown to e.xist upon 
materials before the Court, the High Court will respect the opinion of the local 
authorities both as to the gravity of the danger and as to the steps necessary for the 
maintenance of peace. But if the grounds for action as stated in the order are either 
unfounded in fact or lasufficicnt in law, or if there is an absence of any near or reason- 
able connection between the prohibited act and the supposed danger to public tranquillity, 
then it is the duty of, the High Court to interfere in revision — 131 
IC 649, 1930 ,\nVN. 8t9. AIR. 1931 Mad. 242, 33 MLW. 640, Ind Rul 1931 
Mad 553, 60 MLJ. 370, 1931 Cr.C 362 (365); Saiyamrayota. 60 MLJ. 378. 1931 
CrC 332 ( 335), 32 Crij. 744; 131 IC 449, 1930MWN. 841, AIR 1931 Mad. 236. 

33 ML.1V. 632. Ind. Rul. 1931 Mad 513. 

As a Court of Revision the High Court has to consider not merely the legality of 
the orders but their propnety as well — Sumner v jegendra, supra 

l\'here an order is passed against a person under this section the proper procedure 
is to apply under sub sec (4) to the District Magistrate who has power to set aside 
the prohibitorj" order The petitioner is, however, justified in cowing direct to the High 
Court when his application under the said sub-section ts adjourned for hearing for over 
15 days — Surcndronat/i v Gost/ia Behan, 37 CWN 962 See also Pitehai v Md 
Atham quoted in Note 380, where it was further held that the High Court had power 
of stay of execution of an order, positive or negative, passed under this section 

IVhile setting aside an order under this section the High Court can. under sec 561A, 
Cr P. C, direct the opposite party to redeliver the register and the goods to the 
applicant who was onginaily in possession of the same — Hafituddin v. Laborde, 50 All 
414, 28 CrLJ 901, 103 IC 815, AIR 1928 All 14, 26 ALJ 83. See also Leong 
Mow V Tehun Chun, 12 CWN 1044, 8 CrLJ 230; Bhaguatht v Valayee, 33 IC 830, 
1916 M.W.N 88 

The High Court will never reiropose an order under this section which the District 
Magistrate who is responsible for the peace of the district does not wish and m his 
discretion has rescinded — Mann Kkan v Sunder Singh AIR 1934 Pat 313, 15 PL.T 
216 

Efflux of time : — ^The High Court can set aside an order under this section even 
though two months had e-xpircd from the date thereof — Chandra Nath v E I. Ry., 

28 CLJ 483, 47 IC 803, 23 CWN 145, 19 CrLJ 951; Bisheswar. 20 CWN 758, 

34 I C. 312, 17 Cr L J. 200, 24 C L J 272, 34 I C 312; Chandrakanta, 20 C W N 981, 

17 CrLJ. 464, 36 IC 144; Dabiruddm. 31 CrLJ 804, 125 IC 273, AIR 1930 Cal 
131, 1930 Cr C 131 See also Tbomron, 13 CWN 195, 4 I C 590, where no orders 
were found to be necessary But the High Court will not send the matter back to the 
Magistrate notwithstanding that the order has expired so that he may begin the pro- 
ceedings again, as regards the petitioners’ showing cause against the order — Dabiruddin, 
supra. 

The Bombay High Court set aside an order under this section even after the e.xpiry 
of two months when it was represented that a certain number of persons were convicted 
and the prosecution of others was contemplated for disobeying the order — Bcivi, 32 
Cr.LJ. 1144, 134 I C 344. 33 BomLR 673, AIR 1931 Bom 325, 1931 CrC 581, 
Ind Rul 1931 Bom. 456. It is open to the High Court, if it thinks that an order 
ought never to have been made, to set it aside, although before the action can be taken 
the order may have ceased to be m operation — Ardesbir PhirozshaK Murzban, A.I R. 
1940 Bom 42, 41 Bom.LR 1253, 41 CrLJ 319 (320). 186 IC 477. 

In Govinda v. Pcrumal, 38 Mad 489 (490), and Kuffper v. Poomalat, 47 M.LJ. 
439, 25 Cr.L J 1304, 82 I C 472, 1924 M.\VJ4. 675. A I.R 1924 Mad 896 the Madras 
High Court declined to set aside the order, as the two months during which the order 
would remain In force were almost eximng on the date of hearing In Muihustcami v. 
Thangammal, 53 Mad 320, 58 MLJ. 148, 31 CrLJ. 324, 121 IC. 833, A.I R. 1930 - 
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life, etc., and it can extend the order for any length of time. The fact that the heading 
o'" this Chapter refers to "lempoTory orders” does not support the contention that the 
Local Government has only poner to extend the order for a definite and very limited 
time. The Legislature has not seen fit to limit the time for which the force of the 
order may be extended by the Local Government, and under the terms of this section 
it is competent to the Local Government to extend the order so long as the danger 
which is apprehended continues to exisL Moreover, in extending the order, it is not 
necessary for the Local Government to stale its reasons or even to state the fact of a 
likelihood of a not or affray or other danger which it apprehends — Bhure Mai. 45 All 
526 (527) , 24 Cr L.J. 689, 73 I.C. 801, A 1 R. 1923 All. 606. 

382, Revision: — Sub-section (3) of section 435, which disallowed the powers 
of revision of the High Court, the Sessions Judge, etc , in respect of proceedings under 
sec. 144, has now been omitted by the Criminal Procedure Code Amendment Act 
XVIII of 1923} and the effect of the omission is to overrule all the cases in which it 
was held that the High Court had no power under secs 435 and 439 of this Code to 
interfere in revision with orders under this section. Under the old law, the High Court 
could revise an order passed under this section, not by virtue of sec. 439 of the Code 
hut by virtue of the powers conferred upon it by sec 15 of the Charter Act {Govinda 
V Pemmal, 38 Mad. 489; Biadley v. Jameson, 8 Cal 580; Abayestoati v. Shtdesuioii, 
IP Cal. 80) and this power could be exercised only by the Chartered High Courts and 
not by non-chartered High Courts, e g . the Chief Courts or the Judicial Commissioners’ 
Courts. Moreover, under the old law, the High Court could revise an order passed 
under sec. 144, only when the order was ultra vires or without jurisdiction— Awflwda v. 
Carr Stephen. 19 Cal. 127; Roop Lai v David Monook, 2 C.W.N. 572; Jsab, 8 C.W.N. 
373; Partap Chunder, 25 Cal 852; Piayag, 9 Cal. 103; Arunachalam v Ponnustoami, 42 
Mad, 64; Palaniappa v. Dorasamy, 18 Mad. 402; Gopi Mohon v. Taramoni, 5 Cal 7. 
Under the present law, the High Court, both chartered and non-chartered (as also the 
Sessions Judge, and the District Magistrate), can call for the record of a proceeding 
under this section; and the order may be revised by the High Court on any ground 
whatsoever. In a recent Madras case, however, it was said that an order of a Magistrate 
acting under sec. 144 was merely administrative in character, and was not the order of 
a Court, and therefore, it was not liable to be revised by the High Court under sec. 
425~^Vedappan v. Perman. 52 Mad. 69. 55 MLJ. 621, 30 CrLJ. 119, 113 I.C. 279, 
AIR. 1928 Mad U08, 28 ML.W 506, 1928 M.W.N. 779 (following Nataraja v. 
Rangasami, 47 Mad 56, 58) But this ruling has been rightly disapproved of in a 
more recent ase—MuIhusami v. Thangammal. 53 Mad. 320, 58 M.L J. 148, 31 CrLJ. 
'324 (328), 121 IC. 833, A I.R. 1930 Mad. 212, 1930 CrC. 273, Ind. Rul 1930 Mad. 
211. 31 ML,W, 16. 1930 M.WJ'J. 82 where it ^vas held that the High Court had 
jurisdiction to interfere in les’irion with orders passed under this section. See also 
TJiakin Ba Thoung, 35 Cr.L.J. 1300. 151 IC 211. 12 Rang 283, 1934 CrC. 717, A.I R- 
1934 Rang 124; Sumtxcr v. Jogcndia. 31 Cr.L.J. 334 (337). 142 IC. 319, AIR. 1933 
Cal 348. 1933 Cr.C. 420, Ind. Rul 1933 Cal 262; Ccblnda Ram v. Basanltlal. 7 Pat. 
269. 30 Cr.LJ. 302. A.I R. 1K9 Pat. 46 and Note 367. 

The High Court has to consider not merely the legality of the orders but their 
propriety as well — Sumner v Jogtndra. supra The High Court has power to consider 
under sec. 435, Cr. P, C, whether a Magistrate has jurisdiction to pass an order under 
this section — Thakin Ba Thoung, supra. 

The High Court does not ordinarily interfere in revision with an order under this 
section when other remedies arc open to the aggrieved party, especially because the 
High Court is unwilling to reject the opinion of the Magistrate responsible for the 
peace of his locality that there was an emergenej* which justified an ex parte order— 
Vfniataramana. 22 ML.T. 323. 19 CrLJ, 56. Sec also Pir Gul llas<an v, Emp. 
A 1 R. 1939 Smd 230 ( 231). 40 CrLJ 823, 183 I.C. 641. The Magistrate who knows 
the local conditions i$ the best Judge as to whether the emergenej' exists or not, and 
the High Court docs not lightly interfere with the discretion of the Magistrate — 
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Cancsfc. 55 Bom 322, 33 BomL.R. 59, AIR 1931 Bom 135, 32 Cr.LJ. 507 ( 509). 
IMiere the elements essential to an order under this section are shown to exist upon 
materials before the Court, the HirH Court will respect the opinion of the local 
authonues both as to the eratity of the danger and as to the steps necessary for the 
maintenance of peace. But if the grounds for action as stated in the order are either 
unfounded in fact or insuflicicnt in law, or if there is an absence of any near or reason- 
able connection between the prohibited act and the supposed danger to public tranquillity, 
then it is the dutv of the High Court to interfere in revision— Srirawiawt/rf^f, 131 
IC. 649. 1930 MW.N. 849, AIR. 1931 Mad 242, 33 MLW. 640, Ind Rul 1931 
Mad. 553, 60 MLJ. 370, 1931 CrC 362 (365); Salyanarayana. 60 MLJ 378, 1931 
Cr.C.332 (335).32 Cr.LJ. 744, 131 1C 449, 1930 M.W.N. 841, A I R 1931 Mad 236, 
33 M.L.1V. 632, Ind Rul 1931 Mad. 513. 

As a Court of Revision the High Court has to consider not merely the legality of 
the orders but their propriety as well — Sumner v Jogendra, supra 

UTiere an order is passed against a person under this section the proper procedure 
is to apply under sub-sec (4) to the District hfagistrate who has power to set aside 
the prohibitorj’ order The petitioner is, howex'cr, justified in coming direct to the High 
Court when his application under the said sub-section is adjourned for hearing for over 
15 days — Surcndianath v GostUa Behan. 37 C\V.N 962. See also Fttchai v. Md. 
Athom quoted in Note 380, where il was further held that the High Court had power 
of stay of execution of an order, positive or negative, passed under this section 

IMiile setting aside an order under this section the High Court can, under sec. 561A, 
Cr. P. C, direct the opposite party to redeliver the register and the goods to the 
applicant who was originally in possession of the same — Hafiruddin v Laborde, 50 All 
414, 28 CrLJ 901, 105 IC 815, AIR. 1928 All 14. 26 ALJ 83 See also Leong 
Mowv rc/iw« C/mw, 12 C W N 1011, 8 CrL.J. 230; v refayee, 33 I C. 830, 

1916 M.W.N 88 


The High Court will never reimpose an order under this section which the District 
Magistrate who is responsible for the peace of the district does not wish and in his 
discretion has rescinded — Manu Khan v Sunder Singh. AIR 1934 Pat 313, 15 P.L.T 
216 

Efflux of time — The High Court can set aside an order under this section even 
though two months had expired from the date thereof— CAowdra Nath v E I Ry , 
28 CLJ 483, 47 IC 803, 23 CWN 145. 19 CrLJ 951? Biskesuiar. 20 CWN. 758, 
34 IC. 312, 17 CrLJ 200, 24 CLJ 272, 34 I C 312; Chandrakanta. 20 CWN. 981, 
17 CrLJ 464, 36 IC 144; Dabiruddin. 31 CrLJ 804, 125 IC. 273, AIR 1930 Cal 
131, 1930 CrC 131. See also Thomson. 13 CWN. 1^, 4 IC 590, where no orders 
were found to be necessary But the High Court will not send the matter back to the 
Magistrate notwithstanding that the order has expired so that he may begin the pro- 
ceedings again, as regards the petitioners' showing cause against the order— Dabiruddin, 
supra. 

The Bombay High Court set aside an order under this section e^•en after the expiry 
of two months when it was represented that a certain number of persons were convicted 

and the prosecution of others was contemplated for disobei'ing the order Belvt 32 

Cr.LJ. 1144, 131 IC 344, 33 BomLR 673, AIR. 1931 Bom. 325, 1931 CrC 581, 
Ind Rul 1931 Bom. 456 It is open to the High Court, if it thinks that an order 
ought never to have been made, to set it aside, although before the action can be taken 
the order may have ceaeed to be in operation— ArdesAfr Phirozskaw Murzban. A I.R. 
1940 Bom 42, 41 Bom.LR 1253. 41 CrLJ. 319 (320), 186 IC. 477. 


In Govinda v Pcrutnal. 38 Mad, 489 (490). and Kupper v. Poomaiat 47 MLJ 
439. 25 CrLJ. 1304. 82 I.C 472, 1924 MWN. 675, A.I.R 1924 Mad 896 the Madras 
High Court declined to set aside the order, as the two months during which the order 
would remain In force were almost expiring on the date of hearing In Muthustcami v 
Thangammal, 53 Mad 320, 58 M.LJ 148, 31 CriJ. 324, 121 I C 833 AIR 1930 
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Mad 242, 1930 CrC 273, Ind. RuL 1930 Mad 241, 31 M.L.W, 16, 1930 M.W.N. 82, 
the same High Court dismissed the reviMonal petition as the order expired before it 
was presented. For contra see MulhukumattisuKnni v. Md. Rowther, 42 M.LJ. 352, 
1922 M W.N 177, 23 Cr.L J. 404, 67 I.C. 500j R. S Srikanta Iyer. 38 Cr.L J. 582, 
1937 M.W.N. 56. 45 M.L.W. 249, 168 IC. 720, 9 RM. 625, A.I R. 1937 Mad. 311? 
Shanmuga Pandaram v. K. Ponnusuiami Iyer, 39 Cr.L J. 885, 177 I C. 436, A I.R. 1938 
Mad. 714, 47 M.L.W. 441, 1938 MWJ^. 606. (1938) 2 M.LJ. 160, 11 R.M. 326 
The Patna High Court will not interfere mth an order under this section after it 
has spent its force by reason of the expiry of the two months to which its effect is 
confined — Jagernath v. Ramjas, AIR. 1933 Pat. 584, 146 I C. 557, 1933 Cr.C. 1345, 
35 Cr.LJ. 88j Mum Lall v. Gatti. A.I.R 1925 Pat 514, 88 I C. 845, 26 Cr.L.J. 1229, 
6 P.LT 746. 3 PatLR. 70; Kishori v- Anand, 31 Cr.LJ. 1005, 126 I.C. 293, 10 P.LT. 
862, A I R. 1930 Pat 162, 1930 Cr.C. 258; Ckakan Ram v Raghunath Ram, 36 Cr.Lj. 
474, 1935 Pat. 145, 154 I C. 184; Inderdeo v. Durga Prasad. 37 Cr.LJ. 378 (379), 160 
I.C. 945, A I.R 1936 Pat. 59, 17 P.L.T. 22. 1936 Cr.C. 83. Where the order spent its 
force by lapse of time, it is not the usual practice of the Patna High Court to interfere 
•with an order which it was wiUan the powers of the Magistrate to pass, unless for very 
special reasons — Hansraj v. Abdul Jabbar, 36 CriJ. 1268 (1271), 157 IC. 760, 16 
PLT 624. AIR. 1935 Pat. 461; Rama Batik v. Emp , A I.R. 1940 Pat. 185 (187), 
1939 P.W.N. 616. See also Harihar v. Upendta. 35 Cr.L.J 1009, 149 I.C. 959, 13 Pat. 
76, A.I.R 1934 Pat. 308, 1934 Cr C. 729. Where an order under this section purported 
to decide upon the rights of the parties the High Court is entitled to interfere, even 
if the order spent Itself— /oi«f Agents v. Chandra Ketu, 34 Cr.Lj. 717, 144 I.C. 228, 
AIR. 1933 Pat. 185, 1933 CrC 516. 14 PL.T. 379, Ind Rul. 1933 Pat 221. In 
certain cases where the High Courts found that the party against whom the order 
was passed was seriously prejudiced, they interfered with the order under this section 
even after the expiry of the period of sbcty days— Parcm v. Ramjkati, 36 Cr.L.J. 655, 
AIR. 1935 Pat. 224, 155 I.C 88 See also Dhanra} v. Bharat. 6 P.LT. 253. 26 
Cr.Lj. 260, 84 I.C. 324 and Saltgram v. Baiinatk. 35 CrLJ. 1057. 150 IC 118, U 
P.L.T. 740, A I R. 1934 Pat. 104. 1934 Cr.C 198; Jagrupa v. Chotey. 37 Cr.LJ. 95 
(98), 159 I.C 455; Panchkesar Kuat v. Madho Singh. 1938 P.WN. 709, 19 P.LT. 
796. In the recent case of Bhuneshicar Prasad v. Rommoy Roy, 41 CrLJ. 417 (419), 
A.I.R. 1940 Pat. 492, 187 I C. 139. 1940 P.WN 474, the Patna High Court in revision 
entered into the question of merits of an order under this section although it expired 
long ago. An order which has been deliberately passed under this section when the 
Magistrate knew and had been told that he should proceed under sec. 145, Cr. P. C , if 
necessary, cannot be left alone merely because it is time-expired, for it is impossible to 
encourage the Magistrate to use his powers in that way — Btndeshtvari Singh v. Ragku- 
andan Mahto, 41 Cr.L.J. 578, 188 IC 330, 21 P.L.T. 413, 6 BR. 648, A.IR. 1940 
Pat 559. 

The Lahore High Court refused to interfere with an order under this section, which 
had already expired, but considered its v-alidity m—Qamar-ud-Din. 36 Cr.LJ. 951, 
AIR. 1935 LaK 679. 156 1 C 526. 37 P.L R. 515. See also 16 Cr.L J. 272, 28 I.C 160 
But see Khazan Chand. 28 Cr.Lj. 345, 100 I.C 825, A.IR. 1927 Lah 430 where the 
order was set aside. 

ttTiere the order under this section ceased to be in force by efflux of time the 
High Court should not interfere with It in revision If the applicants feel aggrieved 
against that order they ha\c their remedy in the Civil Court by the filing of a declaratory' 
suit— /Ibrfiif Samad, 35 Cr.Lj. 472. 147 IC 672, 11 O.WJ^. 74, AIR. 1934 Oudh 87, 
1931 CrC. 257. 

Stay of execution: — ^The High Court has power of stay of execution of an 
order positive or ncgatiie, passed under sec. HI, Cr. P. C. — PUchai v. Md. Alham, 
Ain. 1932 Mad. 720 (721), 63 MLJ. 591. 33 Cr.UJ. 826. 139 I.C. 773, 1932 M.WN. 
726. 36 M.L.W. 461, 56 Mad. 149 See also Note 380 under the heading “Intermediate 
order", 
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Provisions of sub*section (4), if bar: — In some cases the High Court 
srould decline to interfere m resnsion if no application had been made to the Magistrate. 
But srhere part of the order under this section was rescinded by the Magistrate before 
there was time to make any application to him, the fact that the petitioner did not 
avail himself of the remedy under sec. 144 (4), Cr. P. C, is no ground for refusal 
to interfere in revision by the High Court — Ardeshtr Phirozshaw Murzban, A.I R. 1940 
Bom. 42. 41 BorruLR 1253, 41 Cr.LJ. 319 (320), 186 I C. 477. Sec also Pitchat v. 
Md. Allham in note 380. 

383. Reference: — An order under this section not being a jddicial proceeding, 
a District Magistrate carmot refer it to the High Court, but can himself deal with 
it in his executive capacitj — Anon., Ratanlal 129} or the party aggneved by the order 
may apply to the District Magistrate to recall the order, and failing him, to the Local 
Government— .l/flii. H. C. Pro, 5-12-1879. In view of the deletion of cl. (3), sec. 435 
Cr, P. C, by the Cr P Code Amendment Act (XVIII of 1923} a reference can now 
be made to the High Court under sec. 438 Cr. P. C. See Satish Chandra v. Lokendra, 
infra, where such a reference was made. 

384. Punishment: — Sec sec 188, 1 P. C. 

Tile Magistrate issuing the order under this section cannot himself punish a man 
for disobeying his order— CJiflnrfro Kanta. 20 C\V.N 981. 17 CrL J. 461 j Tatya, Ratanlal 
50; Brojonath, I C.W.N 226. 

385. Civil suit: — An order under this section is not a bar to the institution 
of a civil suit by the parly on whom the order is made Therefore, where the plaintiffs 
and the defendants arc owners of adjoining properties and the defendants have obtained 
an order of the Magistrate under sec. 144 preventing the plaintiffs from erecting certain 
buildings on their own property, without adjudication of the private rights of the parties, 
It is open to the plaintiffs to sue the defendants for a declaration that they are 
entitled to make use of their property and erect building on it as they desire, and for 
an injunction restraining the defendants from interfering with them in so doing; and 
the order under section 144, far from being a bar to such suit, w’ould itself furnish the 
cause of action for the suit— Baba Sah v. Mahomed Hussain, 42 MLJ 179, 15 L.W. 
68. A I R. 1922 Mad 123, 

Suit for malicious prosecution: — A suit for damages for malicious prose- 
cution can be based on the institution of proceedings under sec. 144, Cr P. C . provided 
that the necessary facts are established. The msUtution of proceedings under see 144, 
Cr. P. C, may be at the instance of a party to the quarrel which is likely to lead to a 
breach of the peace; it may be at the instance of some disinterested person or as in great 
majority of cases, it may be at the instance of the Police or as a result of action suo 
molu by the Magistrate The action (or maliaous prosecution as a result of such 
proceedings would normally be brought only m the case of proceedings brought at the 
instance of a party to the quarrel, though that need not necessarily be the only ground 
for such an action But it should not be thought that any unwarranted attempt to 
secure a Magistrate's order under sec 144, Cr P C, will justify a suit (or malicious 
■ prosecution. There must, in order to sustain such a suit, he proof that the defendants 
m.oved the Magistrate to take proceedings and that proceedings were taken It must be 
shown that the final termination was in faTOur of the plaintiff The plaintiff must 
prove that the institution of the proceedings was malicious and that it was without 
reasonable and probable cause Further, it must m all such cases be proved that there 
was legal damage suffered as a consequence of the institution of these proceedings. In 
ordinary criminal prosecutions, the damage will be inferred from the very’ fact of an 
accusation of a crime insolvmg moral turpitude and necessarily damnifjnng the good 
name of the accused But when Courts are dealing with quasi dxnl proceedings such 
as those under sec. 141, Cr P C, in order to establish the essential fact of damage, it 
is not suffiaent merely to prove that there was a petition m which an allegation was 
made of a danger to the public peace by the withholding of a pnvate right— .Vorajano. 
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MudaU V. Peria Kalathi, 41 Cr.LJ 677 (678). 188 I.C. 801, A I.R. 1939 Mad. 783. 
49 ML.W. 664, 1939 M.WN. 593, (1939) 2 M.L.J. 296. 

386. Proceedings, judicial: — ^Inquiries under this section before an order is 
issued are judicial proceedings within the meaning of sec. 4 (m)? and the Magistrate 
can take action under sec. 476 it he thinks that false evidence has been given before 
him in such proceedings — Tirunarasimhaehari, 19 Mad. 18. (Section 476 as amended 
in 1923 is no longer limited to judieial proceedings, but applies to any proceeding) 
See also Bell i, 32 CrL J. 1144, 134 IC 344. 33 Boin.LR 673, A.I.R. 1931 Bom. 325. 
1931 Cr.C. 581. Ind. Rul 1931 Bom 456; Muthuswami v. Thangammal, 121 I.C 833, 
A.I.R. 1930 Mad. 242, 31 M.LJ. 324, 53 Mad. 203. 

386A. Disobedience of the order:— ^Vhe^e the offence complained of is 
disobedience of his own order the Subdivisional Officer has no power to take cognizance 
of a case under sec. 188 I. P. C He must make a complaint under sec. 195 Cr. P. C 
Section 487 Cr. P. C, prohibits the trial of the case under sec. 188 I. P. C.. in these 
circumstances by the Magistrate — Sa/»jA Chandra v. Lokendra, 39 C.W.N. 1053, A.I.R. 
1935 Cal. 251, 61 CL J. 579; Chandra Kanta. 20 CW-N. 981, 17 Cr.L.J. 464, 36 I.C 
144; Q.-E. V. AbduUa Saheb, 24 Mad. 262. ' 

IVhen an order under sec 144 Cr. P. C , is found to be without jurisdiction, obviously 
the subsequent order under sec 188 I P. C, for its disobedience is also without 
jurisdiction — Salish Chandra v. Lokendra, 39 C.W.N. 1053, 61 C.LJ. 579, A-LR. 1935 
Cal. 251. 

An order made under this section cannot operate for more than two months unless 
Government othen^ise directs. When such an order is withdrawm on a particular date, 
the position is exactly the same as if the original order had been restricted to that date, 
and it is dear that a person can be charged with committing an offence against the 
order at the time when it was in operation. The fact that he was tried after the order 
had ceased to be in operation seems to be entirely irrelevant— IJo/endrasing Ramiing, 
A I.R, 1940 Bom. 195, 42 Bom L.R. 356, 41 Cr.L J. 675, 188 I C. 744. 

A Magistrate should not sanction a prosecution (now complaint) under sec. 188 
1. P. C., unless he thinks that all the elements necessary for a conviction are present— 
Projapat, 14 C.WJ^. 234. 11 Cr.LJ 49. 5 I.C. 49. 

It is the duty of the prosecution In a case under sec. 188, I. P. C., to prove by 
positive evidence that the accused had knowledge of the order with the disobedience 
0 ^ which he is charged and that a proof of general notification promulgating the order, 
does not satisfy the requirements of the section — AbduUa, 63 I.C. 865, 22 Cr.L.J. 725; 
Skeikh Abdul, 31 CW.N. 340, AI.R. 1927 Cal. 306, 100 I.C 830, 45 C.LJ. 202, 28 
Cr.LJ 350: Bamdas, A.I R. 1927 Cal. 28, 99 I.C. 36. 44 C.L.J. 250. SI CaL 152, 28 
Cr.LJ. 4; Niharendu Dull Majumdar. AIR 1939 Cal 703, 43 C.W.N. lOSl, (1939) 2 
Cal 507, 181 I.C. 856i Madan Ktshorc. AI.R. 1910 Pat. 446, 21 P.L.T. 231, 187 IC. 
135, 41 CrI~J. 414, 1910 P.WJJ, 469. WTiether a person has knowledge of the order 
promulgated must be a matter of esHdencc. ^\’hcn the order had been promulgated for 
several weeks, there had been disturbances in the city and notices containing the order 
had been posted up at various places in the dty, it is scarcely conceivable that the 
applicants had no knowledge of the order passed-^Aander. The question of knowledge 
must generally be a matter of inference — hladan Kizhore, supra. 

ANTicre there was nothing to show that the dfsobedicncc of an order under sec 141 
Cr. P. C. caused or tended to cause annojance. injury, obstruction or a riot, the High 

Court set aside the order sanctioning proeccution under sec. 188 I. P. C. Piojapal, 

14 C.W2s’. 231, 11 Cr.L.J. 49. 5 IC. 49; Sujal v. Samhuddin. 22 C.WJ4. 599, 19 
CrLJ. 739. 46 IC. 5l5;DabirtidJiii. A.IR 1930 Cal. 131. 31 Cr.LJ. 801. 125 IC. 
273, 1930 Cr'C. 131. See also 1932 M.W.N. 1073 and A/adan /iishore, supra. The 
Djdh Chief Court dis.scntcd from the above view, which was also expressed in Bam 
Copat. 32 Cal. 793. holding that it seemed to go be>ond the express prox‘isi'ons of law as 
embodied in the explanation to sec. 18S. I. P. C— .Vw.*« A'Aan, 3o CrL.J 699 148 I.C 
518, 11 0 W_V, 381, A.I R. 1931 Oudh 162. 
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See also Anifcita v. Benode in Note 367. 

386B. Copy: — A party has a n^t to know what the information was on which 
the Magistrate acted under tins section in order to show that it was unfounded or 
insufhdent and is entitled to a copy ol the said information — StfTomnmTfy, 32 CrL.3- 
763 (764), 131 IC. &49, 1930 M.WJ^ 849. 60 MLJ. 370, A.IR. 1931 Mad 242, 
33 M L.IV. 640, 1931 Cr.C. 632, Ind Rul 1931 Mad 553. 


CHAPTER XII. 

Disputes as to Immoveable Property, 

In proceedings under this Chapter, the Ma^strate should distinctly indicate under 
what section of the Code he takes proceedings It diould not be left to the higher 
Courts to speculate to see under what section the order was passed — Sunivasa v. 
i?flg/iwna//io«, 18 CrLJ 295 (Mad.). 

145. (1) Whenever a District Magistrate, Sub-Divisional 
Procrtur. <i>s. I't^gi^rate or Magistrate of the first class 
pute concerning land, etc , IS satished from a poIicc-report Or Other 
oV'ww breach information that a dispute likely to cause a 

° breach of the peace exists concerning any 

land or water or the boundaries thereof, within the local limits 
of his jurisdiction, he shall make an order in writing, stating the 
grounds of his being so satisfied, and requiring the parties con- 
cerned in such dispute to attend his Court in person or by pleader, 
within a time to be fixed by such Magistrate, and to put in written 
statements of their respective claims as respects the fact of actual 
possession of the subject of dispute. 

(2) For the purposes of this section the expression “land 
or water” includes buildings, markets, fisheries, crops or other 
produce of land, and the rents or profits of any such property 

(3) A copy of the order shall be served in manner provided 
by this Code for the service of a summons upon such person or 
persons as the Magistrate may direct, and at least one copy shall 
be published by being affixed to some conspicuous place at or near 
the subject of dispute, 

(4) The ^Magistrate shall then, without reference to the 

merits of the claims of any of such parties 
Inquiry as to possession ^ right to possess the Subject of dispute, 
peruse the statements so put in, hear the parties, receive all such 
evidence as may be produced by them respectively, consider the 
effects of such evidence, take such further evidence (if any) as 
he thinks necessary, and, if possible, decide whether any and 
which of the parties was at the date of the order before mentioned 
in such possession of the said subject: 
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Provided that, if it appears to the INIagistrate that any party 
has within two months next before the date of such order been 
forcibly and wrongfully dispossessed, he may treat the party so 
dispossessed as if he had been in possession at such date: 

Provided also, that, if the Magistrate considers the case one 
of emergency, he may at any time attach the subject of dispute, 
pending hiS* decision under this section. 

(5) Nothing in this section shall preclude any party so 
required to attend, or any other person interested, from showing 
that no such dispute as aforesaid exists or has existed; and in 
such case, the Magistrate shall cancel his said order, and all 
further proceedings thereon shall be stayed, but, subject to such 
cancellation, the order of the Magistrate under sub-section (1) 
shall be final, 

(6) If the Magistrate decide that one of the parties was or 

Party in possession to Wider the first proviso to sub-section 

retain possession until (4) be treated as being in such possession 
legally evicted subject, he shall issue an order 

declaring such party to be entitled to possession thereof until 
evicted therefrom in due course of law and forbidding all dis- 
turbance of possession until such eviction, and when he proceeds 
under the first proviso to sub’section (4), may restore to posses- 
sion the party forcibly and wrongfully dispossessed. 

(7) When any party to any such proceeding dies, the 
Magistrate may cause the legal representative of the deceased 
party to he made a party to the proceeding, and shall thereupon 
continue the inquiry, and if any question arises as to who the 
legal representative of a deceased party for the purpose of such 
proceeding is, all persons claiming to be representatives of the 
deceased party shall be made parties thereto. 

(8) If the Magistrate is of opinion that any crop or other 
produce of the property, the subject of dispute in a proceeding 
under this section pending before him, is subject to speedy and 
natural decay, he may make an order for the proper custody or 
sale of such property, and, upon the completion of the inquiry, 
shall make such order for the disposal of such property, or the 
sale-proceeds thereof, as he thinks fit. 

(9) The Magistrate may, if he thinks fit, at any stage of 
the proceedings under this section, on the application of either 
party, usue summons to any witness directing him to attend or 
to produce any document or thing. 

(10) Nothing in this section shall be deemed to he in 
derogation of the powers of the Magistrate to proceed 'under 
section 107. 
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Change: — ^The amendments as shown by the italicised words have been made 
by sec 27 of the Crim. Pro. Code Amendment Act (XVIII of 1923). The reasons 
have been stated below In proper places 

387. .Object and scope of secUon; — Section 145 is intended only to provide 
a speedy remedy for the prevention of breaches of peace arising out of disputes relating 
to immoveable property by maintaining one or other of the parties in possession — Debt 
Prasad v. Shcodal, 30 All 41, 4 ALJ. 705, 6 CrLJ. 352; Tarapada v. Nural Haq, 
32 CaL 1093, 2 CL.J. 280; Kthkna Kamini v. Abdul, 30 Cal. 155; Mantndra v 
Barada Kanta, 30 Cal. 112, 6 C.WN. 417j Ram Chandra v. Monohar, 21 Cal 29 
The object of this section is to enable a Magistrate to intervene and pass a temporary 
order in regard to the possession of property in dispute, having effect until the actual 
right of one of the parties has been determined by a competent Civil Court — Daulat 
V. Ramestcari, 26 Cal 625, 3 C.WN 461; Kuttja Beltari v Kketra, 29 Cal. 208. 

The purpose the lepslature had m view is the prevention of a breach of the peace 
If that object is not attained by an order purporting to be made under this section, 
it must be taken to have been without jurisdiction — Anesh Mollah v Ejaharuddi, 5 
C.W2^. 428 (431), 28 C.WN 446 The rfaject of this section is not to provide 
parties with an opportunity of bringing their civil disputes before a Criminal Court 
or of manceuvnng for position for the purpose of subsequent civil litigation though 
that is often the effect of such proceedings, but to arm the Magistrate concerned with 
an additional weapon for maintaining peace within the area for which he is responsible 
—Chellapathi v S«t6a. 30 CrLJ. 340 (341), 52 Mad 241, 114 IC 626, 55 MLJ 
693, 28 MfW. 664, 1928 M WJM. 921, AIR 1928 Mad 1230, Ind Rul. 1929 Mad 
305 

A prohibition of the kind mentioned m sec 171 of the Indian Companies Act (VII 
of 1913) IS not meant to override an express enactment in sec 145 Cr P. C A 
Magistrate can, therefore, draw up proceedings under sec 145 against the Liquidator 
of a cottipatiy without obtaining leave o( the Court, especially where the Liquidator 
is equally responsible for the proceedings, and in effect invited the intervention of 
the Police and the Magistenal proceedings which followed— S N Mukkeriee v Krishna 
Dassie. 34 CrLJ 640, 37 CWN 932. 1933 CrC. 703, AIR 1933 Cal 433, 143 IC 
795, Ind Rul 1933 Cal. 484. 

Litigants often resort to section 145 as an easy way of getting possession without 
the expense, delay and trouble of a civil suit regarding the land in dispute, and Courts 
should be on guard against an abuse ol legal powers — A/a A/a Gyi, 2 BurLJ. 295, 
23 CrL.J 1161 Section 145 is frequently misapplied in practice, and parties try to use 
the Criminal Courts for the settlement of what are really civil disputes in order to 
evade the Court-fees of civil cases This fact ^ould make Magistrates careful not to 
he induced by the pleaders before them into allowing what is really a civil case to be 
argued in a Criminal Court with a consequent waste of public time and to the detriment 
not only of other litigants but also of the Magistrate himself — In re MaUappa, 28 
BomLR 488, 27 CrLJ 734 (735) Any person is entitled to use force within 
limits for the protection of his property against fonnble invarion, and also to say that 
he intends to do so in the cN'ent of an apprehended forcible invasion being made. 
But he has no right to use force for the recovery of his property, and the rituation 
becomes grotesque when he goes to a Magistrate and says he intends to do so and 
apprehends there will be a fight over the matter, as the party in possession is sure to 
resist, and asks the Magistrate to prevent it He must go to a Civil (3ourt to regain 
possession or get his possession confirmed; obviously the only thing for the Magistrate 
to do on such an application would be to bmd over the applicant to keep the peace. 
The object of this section is only to prevent a breach of the peace and not to protect 
O' maintain any body in possession Courts diould take action under this section 
only if there is a report or information of a brrach of the peace and the same cannot 
be obviated without an order under this section — P/iMfon;a, 25 Cr L J. 1109, 8’ I C 
933, A.I R 1925 Nag 142. 
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Pendency of a suit under sec. 9 of the Specific Relief Act (I of 1877) with regard 
to the property in dispute certainly* cannot take away the jurisdiction of the Magistrate 
to initiate proceedings under this section, if he finds reasonable grounds for apprehending 
that' without such proceedings a breadi of the peace may be caused— /Tisftorr v. Srinatk. 
13 CW.N. 530 (532), 36 Cal. 370, 1 I.C 817, 9 Cr.L.J. 399. See also Note 443A. 

388. Sections 107, 144 and 145:— As to whether a Magistrate should 
proceed under secs 107, 144 or 145, in case of disputes relating to immoveable property 
between the rival parties likely to cause a breach of the peace, see Notes 234 and 377 
under secs. 107 and 144, where the subject has been fully discussed. 

^Vhatever force be given to the wrd "^11" in the first sub-section of sec. 145, 
Cr. P. C., it need m no way embarrass any Magistrate in exercising his discretion. 
If he is of opinion that an order under sec. 107, Cr. P. C., will meet the case and 
proposes to make one he has only to make it to justify himself in holding that the 
dispute no longer is likely to cause a breach of the peace; he can do this either without 
taking action under sec. 145, Cr. P. C, or at any stage of proceedings under that 
section. If he thinks that the case calls for action under sec. 144, Cr. P. C , he can 
take such action and if he thinks this sufficient to prevent the likelihood of a breach 
of the peace he can postpone all action under sec. 145, Cr. P C . — Asni Kumar v. 
Mantazaddin. 32 CW.N. 1173 (1183), 56 Cal. 290, 48 C.LJ. 193, 30 CrL.J. 69, 113 
I.C. 181, AIR. 1928 Cal. 610 (F.B.). The word "shar in sec 145, Cr. P. C, is 

mandatoiy, and what is pertinent and permissible in the initial stage of the police 

report, namely, to prevent a breach of the peace by an urgent order under sec. 144, 
Cr. P. C, ceases to be so and the mandatory obligation under sec. 145, Cr. P. C, is 
cast upon the Magistrate by the report of the police disclosing a bona fide dispute 
os to possession of the property to start at once a proceeding under sec. 145, Cr. P. C. 
— Coi/nd Kam v. BasanUlal. A.I.R. 1929 Pat 46 (48), 7 Pat 269, 30 Cr.L.J. 302, 
114 IC. 466, 11 P.L.T. 134 

IMiere a Magistrate initiated proceedings under secs. 144 and at a later stage 
intimated to the parties who were present in Court his intention to draw up proceedings 
under sec. 145, held that he was not guilty of any irregularity— CAodAffri v. JRaJa 

Kamsingh, 19 CrL.J. 296 (Pat ). See also Gopola v. Krishnasamy, 54 I.C. 473, 21 

Cr.L.J. 73. II M.LW, 459, 27 ML.T. 234. See Notes 377 and 470A. 

See also Phulania v. Emp., in Note 387. 

390. “Is satisfied”: — Unless the Magistrate is satisfied that there is a likeli- 
hood of a breach of the peace, he cannot proceed under this section — 1{. 4'. Low & Co. v. 
hfanindra. 3 Pat, 809 (814); and he ought not to assume jurisdiction in those cases 
where the suggested apprehension of a breach of the peace is merely colourable and made 
to induce to deal with matters properly cognizable by the Cndl Courts— OfcAoy Chandra 
V Jt/rf Sabir. 10 Cal, 78 (80). 

It is impossible to lay down any hard and fast rule so as to specify the sufficienc}’ 
of the materials upon which a Magistrate ought to be satisfied before he assumes 
jurisdiction in any particular case. And the High Court will not ordinarily e-tamine 
whether the grounds upon which the Magistrate was satisfied of the existence of the 
likelihood of a breach of the peace afford a reasonable foundation for his conclusions— 
Kulada V. Dantsh. 33 Cal 33 (43), dissenting from Dhanpat v. Challerpat, 20 Cal. 513. 

In the preliminary order it is not suflident to refer to a police report as giving 
information that a dispute likely to cause a breach of the peace c-xists without stating 
tl.t .Magistrate's satisfaction that the report is correct. The provisions of sub-sec (1), 
sec. 145 arc clear and must be observed and the making of a preliminary order should 
not be allowed to lapse into mere routine as if it were the filling up of a printed 
form— .ViinnuW, A.I.R. 193o Nag. *8, 17 NL.J. 231. But where the Magistrate has 
relied on the police report which is on the record, his reference to that constitutes a 
fufiidcnl ground— SAeoprtfJod SArfram v. Cctuarfram flardtt, A I.U. I9t0 Nag 265 (266) , 
19{0 NL.J. 375. 
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Poicer of High Court or Sessions Judge, etc., to direct proceedings ‘ — ^The Magistrate 
must satisfy himself and use his own discretion as to the necessity of proceedings. 
Therefore neither the High Court nor the Sesaons Judge has power to order a Magistrate 
to take proceedings under this chapter — Manindra v. Barada, 30 Cal 112; Govinda 
Chandra, 20 Cal 520 (526) If the Magistrate is satisfied that there was no likeli- 
hood of a breach of the peace, the High Court cannot direct him to be satisfied as to 
such Idcelihood and to take proceedings under this section — H. V. Low & Co v. 
Manindra Chandra, 3 Pat. 809 (814). So also, the High Court has no power to direct 
the re\-i\-al of proceedings after they have been stayed by the Magistrate — Manindra v. 
Barada Kanta, 30 Cal 112. 

^^^lere a Subdivislonal Magistrate, having regard to the circumstances of the case, 
came to the conclusion that proceedings under sec. 144 should be taken, and made an 
order accordingly, the District Magistrate had no authonty to direct the Subdivisional 
Magistrate to institute proceedings under sec 145 — Kaliash v. Kunja Behan, 24 Cal 
391, 1 393. See also Note 380. The question whether proceedings under 

sec. 145 should or should not be taken is entirely a matter within the Magistrate's 
own discrebon, and a District Magistrate has no authority to direct him to institute 
the proceedings. But where proceedings were at first instituted under sec 145 by 
tlie Deputy Magistrate m respect of a portion of land, but the District Magistrate 
directed him to include the whole of the disputed land in the proceedings, and it 
appeared that the police report and other matenals before the Deputy Magistrate 
disclosed the existence of a dispute concerning the whole of the land, and the Deputy 
Magistrate thereafter included the entire land m the proceedings, held that the action 
of the Deputy Magistrate was not improper— Nfipendro v Sasadkar, 34 CWN 82 
(85), 31 Cr.LJ 923, 125 IC 750. AIR 1929 C^l 805. 1929 CrC 574, Ind Rul. 
1930 Cal. 622, 50 CLJ. 287. 

Refusal to take action -—The only case in which a Magistrate can refuse to take 
action under sec. 145, Cr. P. C , is when he is not satisfied that there Is a danger of 
a breach of the peace But where the police reported that there was a danger of a 
breach of the peace and he neVer said that there was no such danger, his duty was 
to proceed under sec 145 and to issue notices to the parties The procedure of the 
hfagistrate in considering the evidence given in another case as evidence in the case, 
even though the other case was pending in his own Court as a Revenue Court, and 
dismissing the application under sec. 203 Cr P C , on the basis of the same, was 
entirely unauthorized and illegal. Section 203. Cr P C , has nothing to do with 
proceedings under sec. 145, Cr P C -Subhan, AIR 1939 Oudh 15, 1938 O W.N 
1099, 1938 AWR (CC) 99, 1938 OA 9(M, 1938 A CrC 137, 1938 OLR. 475, 178 
1 C. 252, 40 Cr L J 33 Sec also Ram Manoialh v Kauskal in Note 394 

But where a Subdivisional Magistrate refused to take proceedings under section 145 
because in his opinion there was no sufTiaent ground for such proceedings, the District 
Magistrate was competent to take such proceedings himself, if he was of a different 
opinion, and the refusal of the Sub-dmsionaf Magistrate could not operate as a bar 
to such proceedings — Baida Nath v Ntbaran, 29 Cal. 242, 6 C W N 290; Benoy 
Chandra v. Kala Ckand, 43 CLJ 586, 27 CrLJ 1083 97 I C 59, A I R 1926 Cal 
1049 See also B B Biswas v Muchtram Mahata, m Note 475 

391. Police-report; — It is a safe general rule for a Magistrate to refuse to 
falie action at all under this section except on a report from the Police which should 
not be a mere forwarding of a report made to the Police by one of the parties, even 
with a record of the enquiry made by a Police Officer in the matter, but a definite 
statement of opinion by a responsible officer that he apprehends that there will be a 
disturbance which he cannot pres-ent himself and he, therefore, desires the exercise 
of the higher powers of the Magistrate to prc\'ent it The absence of such a report 
is an almost conclusiie indication of the absence of any likelihood of a breach of the 
peace, unless the Police Officers concerned are hopeles'lj inefficient — Pkulanta v Emp 
25 CrLJ 1109 (1111), 81 IC. 933, AIR 1925 Nag 142. 
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A Police report upon a Magisliale bases ‘his initial order under this section 
should contain a statement of the facts from uhich the Magistrate may be satisfied 
r.5 to the existence of a likelihood of a breadi of the. peace. But tliere is no infle-xible 
rule that the police report must show that the disputing parties are actually assembling 
men or doing some other specific overt acts — Kulada Kinkaj v. Danesh, 33 Cal. 33 
(42), 10 CW.N. 257, 2 CL.J. 271, 2 CrXJ. 670. tiTien a Police Report sets out 
the subject matter of dispute, the cause of dispute, its nature, the apprehension that 
unless action is taken the breach of the peace will ensue, the report contains sufficient 
material for the Magistrate to act upon — Muhammad Araf v. Satramdas Sakhmal, 
37 Cr.L.J. 1030 (1031), 164 I.C. 969. A.I.R, 1936 Smd 143, 9 R.S 60, 1936 Cr.C 859. 
A police report which sets out sufficiently substantial reasons for believing that a dispute 
likely to cause a breach of the peace relating to a certain land exists, is a good founda- 
tion of proceedings under this section — Dhanput v Chatlerput, 20 Cal. 513 (517). 
But a police report which does not state that there was any apprehension of a breach 
of the peace, is not sufficient to give the Magistrate jurisdiction — Radha Cobind v. 
Cossain Mohendra, 6 C.W.N. 340. 

But a Magistrate is no way bound to act on all that is stated in the Police report 
— Laldhari v. Sukdeo, 27 Cal 892; Ahmed AU v Sofr/fi, 33 C.W.N. 858, 30 Cr.LJ. 
1027, AIR. 1929 Cal. 468, 49 C.L.J. 423. He U to exercise his own independent judgment 
upon the materials placed before him, and to arrive at a conclu^on as to whether 
upon those materials there is a likelihood of a breach of the peace. He would not 
be justified in acting merely upon an expression of opinion by the police— 
Zfisftim V. Rajo, 5 P.L.T. 252, 83 I.C. 693, 26 Cr.LJ. 133, A.I R. 1924 Pat. 787; Kulada 
V. Danesh, 33 Cal. 33 (42); Ahmed Ah v. Sabid, supra; Canikhan, 28 Cr.LJ. 
929, 103 I.C. 449, A I.R. 1928 Nag. 81. Therefore the fact that the police report 
stated that there was no likelihood of a breach of the peace, would not by itself take 
away the jurisdiction of the Magistrate to proceed under this sealon, If upon a 
consideration of tlic matenals before him and by exercising his own independent 
judgment he came to the conclusion that there was a likelihood of a breach of the 
peace— Canga Bishun v. Rajo, supra; Kulada v. Danesh, supra, ^\’here the police 
report showed that the parties disputing over a tank were big Zemindars, and that 
although there was nothing to show that a breach of the peace was likely to happen, yet 
such a breach was not impossible, it was held that the Magistrate ought not to proceed 
upon such report, which was merely an expression of opinion by the Police — Makaraj 
Bahadur v. Raujit Singh, 11 C.V/.N 835, 6 Cr.LJ. 36; Surjakanla v. Jogodindta, 11 
C.W.N. 198. 

The report of the police officer of the district of F was to the effect that a breach 
of the peace was likely to take place in consequence of a dispute concerning a piece 
of water lying partly in the Sub-DKision of M within the district of D and partly 
in the district of F. The report came before the Magistrate of M who thereupon 
took proceedings under this section in respect of water lying within his jurisdiction. 
There can be no valid objection to such a proceeding by reason of want of jurisdiction 
— DAon V. CaUh. 6 378, 29 Cal. 885. 

Evidentiary value : — A Police report is not itself evidence, although it may be 
sufficient to justify a Magistrate in taking action under this section— /« re BhadresKaji, 
16 W.R. 17, 7 B L R. 329. The police report and the evidence contained therein about 
the factum of possession is inadmissible in csndence except for the purpose of initiating 
the proceedings — A'lilbani v. Ram Singh, 1 PL.T. 501, 21 Cr.L.J. 735, 58 I.C. 159. 

392. “Other information”: — The Magistrate may act on any information 
and without any formal complaint being marie before him. He is not confined to 
cs-idcnce recorded on oath— /n re Kiskaree Mohun, 19 W.R. 10 The word “informa- 
tion’’ does not refer to any particular way in which a Magistrate’s attention sfiould be 
dmwn. It is Wide enough to cover the knowledge of the Magistrate derived by reading 
the petition filed by the parties In another proceeding which satisfies him lliat a breach 



Sec. i45 1 


tHE Code oP CUiMiNAL PROCEbURE 


of the peace vras imminent — Jhaman v. Thakuri, 1 P.LT. 369, 21 Cr.LJ. 625, 57 
I.C. 449. 

No definition is given to the words "other information”, and the omission to use a 
technical term such as affidavnt, evidence, or venfied statement, indicates that the widest 
possible latitude has been allowed in the matter. Therefore, a Magistrate does not act 
without jurisdiction when he bases his prdiounary order under this section on a petition 
which is signed by the responsible pleaders and the applicant and which sets out, in 
detail, the history of the dispute and the property, which is the subject matter of 
dispute, and the particulars about the inddents which are likely to lead to a breach 
of the peace— AfadlJo v. Tilak. 35 Cr.L J 1460, 151 I.C. 853, 1934 Cr C. 893, A.I.R. 
1931 Nag, 194. But when the peution contains no information that a dispute likely 
to cause a breach of the peace exists, such application cannot by any means justify 
the Magistrate's taking action under this section — A. Meah v. Steel BtotheT & Co. Ltd., 
39 CriJ. 708. 176 IC 266, A.l.R. 1W8 Rang 229, 11 RR. 40 It is impossible 
to lay down any rule as to the amount of evidence which should satisfy a Magistrate. 
If a Magistrate believes the statement of one witness to be true, he is at perfect 
Lberty to act upon it for the purpose of passing an order under sec. 145 (1). It is 
not incumbent upon him to hold a prelinunary inquiry himself by examining further 
witnesses, nor is it necessary for him to call for a report from the police — Bibt Asgiart, 
36 Cr.L.J. 656 (664), 155 IC 169. 1935 OWN 454. A.I.R. 1935 Oudh 316, 1935 
OLR. 257. See also U Pywttya y. V. Kilatka. 32 Cr.L.J 637, AIR 1931 Rang. 51, 
1931 CrC 153, Ind Rul. 1931 Rang 127; Ahmad Dm v. Jimn. 27 CrLJ 801, 95 
I C. 465, A.I R 1926 Lah. SSO. 

But a telegram is not a sufficient information — In te Hart Lai, 22 Bom 949 (956); 
so also a statement made by a witness m the course of a trial that a dispute likely 
to cause a breach of the peace exists— Celun Chandra. 20 Cal 520 (525), or a mere 
petition by an officer in the employ of a party interested m the dispute, that a dispute 
likely to cause a breach of the peace exists, is not a sufiicicnt basis of proceedings under 
this section — Tirumalraja v. Ladd Cobtnd Doss, 29 Mad. 561, 16 M L J 419, 5 Cr.LJ. 
91. But see 24 CrL J 304, 72 I C 32. 

393. Dispute: — ^^he Magistrate’s jurisdiction under this section depends upon 
there being a dispute likely to create a breach of the peace? and when the parties appear 
before the Magistrate, if they are able to show, or if it otherwise appears to him that 
there is no dispute, or no such dispute as is likely to induce a breach of the peace, 
the Magistrate should hold his hands and not proceed further — Cobind v Abdul Sayad, 
6 Cal 835 Ihus, when the rights of the parlies have been determined by a competent 
Court, the dispute is at an end, and it is the duty of the Magistrate to maintain the 
right of the successful party, and the defeated party will not be allowed to invoke the 
aid of the Magistrate and the police to neutralise the cfiect of the decree of the competent 
Civil Court — Cobind v. Abdul, 6 Cal 835; Dautat v. Ramesiioji, 26 Cal 625; Suns v. 
Johurry, 5 CW.N. 563; Kunja Behan v Kheiia Pal, 29 Cal 208 See Note 438 tnjra 
The proper course for a Magistrate to pursue, if the defeated party does any act that 

may probably occasion a breach of the peace, is to take action under sec 107 

Cobind v Abdul, 6 Cal 835; Amriteshioatt v Darpa Naratn, 7 CWN. 558? Subba 
Nayak v. Trincall, 7 Mad. 460. 

The term 'dispute’ means a reasonable dispute, a bona fide dispute, a dispute 

between parties who have each some semblance of a nght or supposed right Cobind v. 

Abdul Sayad, 6 Cal 835. In every case in whidi a Magistrate finds that there is a 
bona fide dispute about land, no matter how erroneous the contention of one or other 
of the parties may be, he ought to adopt the procedure laid down in sec 145 But if 
the Magistrate comes to the conclusion that the defendants are wrongfully and without 
any bona fide claim seeking to eject the other party by force and a breach of the 
peace is imminent, he is not bound to act tinder this section but is justified in making 
an order under sec. 107 — Ram Baran, 28 AIL 406 A Full Bench of the Calcutta High 
Court had recently laid down that the words “bona fide" should not be imported into 



360 THE CODE OF CRIMINAL PROCEDURE [Chap. XII. 

A Police report upon which a Magistrate bases 'his Irutial order under this section 
should contain a statement of the facts from which the Magistrate may be satisfied 
r .5 to the existence of a likelihood of a breadi of the peace. But there is no inflexible 
rule that the police report must show that the disputing parties are actually assembling 
men or doing some other specific overt acts — KuJada Ktnkar v. Danesk, 33 Cal. 33 
(42), 10 C.W.N. 257, 2 CLJ. 271, 2 Cr.LJ. 670. uTien a Police Report sets out 
the subject matter of dispute, the cause of dispute, its nature, the apprehension that 
unless action is taken the breach of the peace will ensue, the report contains sufficient 
material for the Magistrate to act upon — Muhammad Araj v, Satramdas Sakhimal, 
37 Cr.LJ. 1030 (1031), 164 I.C. 969, A.1R. 1936 Sind 143, 9 RS. 60, 1936 Cr.C. 859. 
A police report which sets out sufficiently substantial reasons for believing that a dispute 
likely to cause a breach of the peace relating to a certain land exists, is a good founda- 
tion of proceedings under this section — Dhanput v, Chalterput, 20 Cal. 513 (517). 
But a police report which does not slate that there was any apprehension of a breach 
of the peace, is not sufficient to give the Magistrate jurisdiction — Radha Gobtnd v. 
Cossain Mohendra, 6 C.^Y.N. 340. 

But a Magistrate is no way bound to act on all that is stated in the Police report 
—laldhaTt V. Sukdeo, 27 Cal 892; Ahmed Alt v. Sabib, 33 C.W.N. 858, 30 CrXJ. 
1027, AIR. 1929 Cal. 468, 49 C L.J. 428. He is to exercise his own independent judgment 
upon the matenals placed before him, and to arrive at a conclusion as to whether 
upon those materials there is a likelihood of a breach of the peace. He would not 
be justified in acting merely upon an expression of opimon by the police — Canio 
Bishun v. Rajo, 5 P.L.T. 252, 83 I C. 693. 26 CrL.J. 133, A.I.R 1924 Pat. 7875 Kulada 
V. Dancsh, 33 Cal. 33 (42); Ahmed Ah v. Sabid, supra; Canikhan, 28 Cr.LJ, 
929, 105 IC. 449, A.I.R. 1928 Nag. 81. Therefore the fact that the police report 
stated that there was no likelihood of a breach of the peace, would not by itself take 
away the jurisdiction of the Magistrate to proceed under this section, if upon a 
consideration of the materials before him and by exercising his own independent 
judgment he came to the conclurion that there was a likelihood of a breach of the 
peace— Ca«ga Dhitun v. Rajo, supra; Kulada v. Danesh, supra. ^Vhere the police 
report showed that the parties disputing over a tank were big Zemindars, and that 
although there was nothing to show that a breach of the peace was likely to happen, yet 
such a breach was not impossible, it was held that the Magistrate ought not to proceed 
upon such report, which was merely an expression of opinion by the Police— it/oftaro/ 
Bahadur v, Ranjit Smgh, 11 C.W.N 835, 6 CriJ. 36; SurjakaiUa v. Jogodmdra, 11 
C.W.N, 198. 

The report of the police officer of the district of F was to the effect that a breach 
of the peace was likely to take place in consequence of a dispute concerning a piece 
of water lying partly in the Sub-Division of M within the district of D and partly 
in the district of F. Tlic report came before the Magistrate of M who thereupon 
took proceedings under this section m respect of water lying within his jurisdiction. 
There can be no valid objection to such a proceeding by reason of want of jurisdiction 
—Ishan V. Garth, 6 C.W.N. 378, 29 CaL 885. 

Evidentiary value : — A Police report is not itself e\’idcncc, although it may be 
sufficient to justify a MaRislrale in taking action under this section— 7n re Dhadrestvari. 
IG W.R. 17, 7 BLR. 329. The police report and the evidence contained therein about 
the jaclum of po«scssion is inadmissible in evidence e.xccpt for the purpose of initiating 
the proceedings — Kulbans v. Ram Singh, 1 PL,T. SOI, 21 CrL J. 735, 58 I.C. 159. 

392. “Other information”: — The Magistrate may act on any information 
and without any formal complaint being made before him He is not confined to 
evidence recorded on oath— /n re Kahoree Mohttn. 19 W.R 10 The word "informa- 
tion" does not refer to any particular way in which a Magistrate's attention sliould be 
d^awn. It is wide enough to cover the knowledge of the Magistrate derived by reading 
the petition filed by the parties in another proceeding which satisfies him that a breach 
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of the peace was imminent — Jhaman v. TAflJtttn, 1 P.L.T. 369, 21 Cr.LJ. 625, 57 
I C. 449. 

No deftniUon vs given to the words “other information", and the omission to use a 
technical term such as affidavit, evidence, or verified statement, indicates that the widest 
possible latitude has been allowed in the matter. Therefore, a Magistrate does not act 
vvithout junsdiction when he bases his prehmmary order under tins section on a petition 
which is signed by the responsible pleaders and the applicant and which sets out, in 
detail, the history of the dispute and the property, which is the subject matter of 
dispute, and the particulars about the inadents which are likely to lead to a breach 
of the peace — liladho v. ri/at, 35 CrL.J. 1460, 151 I.C. 853, 1934 Cr.C. 893, A.I.R. 
1934 Nag. 194 But when the petition contains no information that a dispute likely 
to cause a breach of the peace exists, such application cannot by any means justify 
the Magistrate’s taking action under this section — A. Meah v. Steel Brother & Co. Ltd, 
39 CrXJ, 708, 176 IC 266, A.I R. IMS Rang 229, 11 R.R 40. It is impossible 
to lay down any rule as to the amount of evidence which should satisfy a Magistrate. 
If a Magistrate believes the statement of one witness to be true, he is at perfect 
liberty to act upon it for the purpose of passing an order under sec. 145 (1). It is 
not incumbent upon him to hold a preliminary inquiry himself by examining further 
witnesses, nor is it necessary for him to call for a report from the police— Bibi Asikan, 
36 Cr.LJ. 656 (664). 155 IC 169. 1935 OW.N 454, AIR 1935 Oudh 316, 1935 
OLR. 257. See also U. Pyinn^a v. U Ktlatha, 32 CrLJ 637, AIR 1931 Rang 51, 
1931 CrC 153, Ind Rul 1931 Rang 127; Ahmad Dm v Jtiean, 27 CrLJ. 801, 95 
I C 465, A I R. 1926 Lah. 550. 

But a telegram is not a sufhcient inlormation — In re Han Lai. 22 Bom 549 (556 ) } 
so also a statement made by a witness m the course of a trial that a dispute likely 
to cause a breach of the peace exists — Cobin Chandra, 20 Cal 520 (525), or a mere 
petition by an officer in the employ of a party interested m the dispute, that a dispute 
likely to cause a breach of the peace exists, is not a sufficient basis of proceedings under 
this section — Ttrumalraja v Lodd Cobmd Doss, 29 Mad 561, 16 MLJ 419, 5 Cr.LJ. 
91. But see 24 CrLJ 304. 72 I C 32. 

393. Dispute: — ^The Magistrate’s junsdiaion under this section depends upon 
there being a dispute likely to create a breach of the peace; and when the parties appear 
before the Magistrate, if they are able to show, or if it otherwise appears to him that 
there is no dispute, or no such dispute as is likely to induce a breach of the peace, 
the Magistrate should hold his hands and not proceed further — Cobind v Abdul Sayad, 
6 Cal. 835 Thus, when the nghts of the patties have been determined by a comj 5 etent 
Court, the dispute is at an end, and it is the duty of the Magistrate to maintain the 
n^t of the successful party, and the defeated party wiU not be allowed to invoke the 
aid of the Magistrate and the police to neutralise the effect of the decree of the competent 
Civil Court— Gobind v. Abdul. 6 Cal 835; Daulat v Eanteswart, 26 Cal. 625; Sms v. 
Johurry, 5 C.W.N 563, Kunja Behari v Kheira Pal, 29 Cal 208. See Note 438 infra' 
The proper course for a Magistrate to pursue, if the defeated party does any act that 
may probably occasion a breach of the peace, is to take action under sec 107— 
Gobtnd V. Abdul, 6 Cal 835; Amriteshwan v. Darpa Naram, 7 C,\Y.N. 558- Subba 
Nayak v. Trincall, 7 Mad 460. ’ 


The term ‘dispute’ means a reasonable dispute, a bona fide dispute a dispute 
between parties who have each some semblance of a right or supposed right— Gobmd v 
Abdul Sayad. 6 Cal 835 In every case m which a Magistrate finds that there is a 
bona fide dispute about land, no matter how erroneous the contention of one or oth^r 
of the parties may be. he ought to adopt the procedure laid down in sec 145 R„f -f 
the Meostrete comes to the conclusion that the defeudauts are mongfully and „th„u 
anv bona fide claim seeking lo piod — wiiuuut 


peace is imminent, he is not bound to act under this section hut a a ot uis 

an order under sec B„u„, 28 All 406 A FrSenc^ of a ‘cata.rSl 

Court had recently laid down that the words •‘bone fide" should 
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this section, for if the Magistrate has to decide whether the dispute is bona fide or not, 
it would be to require him to go into the question of the merits or the claims of a 
party to a right to possess the subject of dispute, which he is forbidden to do by 
sub-section (4) — Asni Kuinar v. Mantazaddin. 56 Cal. 290, 48 C.L.J. 193, 32 C.WN. 
1173, 30 CrLJ. 69, 113 I.C 181, Al.R. 1928 Cal. 610, (F.B.). The' hkelihood of 
a breach of the peace is sufficient to pve the Magistrate jurisdiction. The weight 
to be attached to a previous order of a Civil or Criminal Court is a question for the 
consideration of the Magistrate — Gaya Piasad v. Ram Sarobeth, A.I.R. 1934 Pat. 
471, 15 P.L.T. 453, 1934 CrC. 1064. But see Dharsingh, 17 N.L.J. 239. The 
Magistrate, inspile of delivery of possession by the Civil Court, has jurisdirtion to 
start a case under this section — Agni Kumar v. Mantazaddin, supra. See also Rajendra 
Narayan v. Cbinlamani, AIR. 1939 Pat. 151 (152), 1938 P.W.N. 526, 19 P.L.T. 
632, 40 Cr.L.J. 339, 180 I.C. 322. 

394. Likelihood of breach of peace: — It is essential for a proceeding under 
this section that the Magistrate should be satisfied, either from a police report or from 
other information, that there is a Ukelthood oj a breach of the peace; the mere fact 
that there is a dispute concerning land is not sufficient by itself to give him jurisdiction— 
Kidada v. Danesh. 33 Cal. 33 (42), 2 Cr.L.J. 670, 2 C.L J. 271, 10 C.WN. 257. This 
section is enacted in order that the Magistrate may prevent a breach of the peace; 
the fact that there is a danger of a breach of the peace must be put in the forefront 
0 ^ his proceedings, and he must give the parties notice that it is to prevent a breach 
of the peace that he is taking action under this section. He has no jurisdiction in a 
matter of dispute relating to immoveable property, which primarily appertain^ to a 
Civil Court, unless he is fully satisfied that there is a danger of a breach of the peace— 
HUa Lai, 1932 AL.J. 1087. 142 IC. 775, 1933 Cr.C. 165, Al.R. 1933 All. 96, 34 
449. If there is nothing on the record to show that he was satisfied to the 
existence o( a dispute Ukely to cause a breach of the peace, his action under this section 
was illegal— Cange Prasad v. Sarain, 15 AIL 391 (393). The basis of the proceeding 
is the likelihood of a breach of the peace. Therefore, where m his order directing the 
i8«ue of a proceeding under this section, the Magistrate was of opinion that there was 
no likelihood of a breach of the peace but that as the dispute was one relating to 
possession, section 145 was applicable, held that the Magistrate acted without jurisdiction 
— Sifc Nata^an v. Salish, 24 C.\V.N. 621, 21 Cr.LJ. 593 WTiere the Magistrate 
came to the conclusion from a perusal of the police report that no likelihood of a breach 
of the peace existed, he acted rightly in refusing to start proceedings under this seaion — 
Ram Manorath v. Kaushal, 10 OW.N. 310, 1933 Cr.C. 559 (560), 3{ Cr.L.J. 934, 145 
I C. 299, A.I.R. 1933 Oudh 253. Sec also Subitan in Note 390 

What is to be understood by the use of the words "dispute likely to cause a 
breadi of the peace exists," is that the dispute must c-xist and it should be of such a 
character as likely to cause a breach of the peace unless proceedings are now taken 
under sec, 145, Cr, P. C. In other words, proceedings are to be taken under that section 
in order to avert a breach of the peace which would otherwise lake place due to the 
existence to a dispute between the parties. Therefore, where the police report on which 
the Magistrate relics docs not show that there was any bkelihood of a breach of the 
peace at the time when the proceedings were drawn up by it but it shows that there 
xrax a possibility of a collision between the parties at a future time namely, about 
two months from that date, it was not sufTicicnt to give jurisdirtion to the Magistrate 
to proceed under this section— S/eicer/ v. Hubert Jluthrs, 118 I.C. E92. Al.R 1929 
Cal 341, 30 CrLJ. 977, 49 CL.j. 391. 33 509. Ind Rul 1929 Cal. 700 But 

m the case of KulaJa v. Danesh. 33 CaL 33. 10 C.W.N. 257, 2 CLJ. 271. 2 Cr.I-J. 
670 (F.B), it was decided that the tntrodurtion of words such as, "imminent" or 
"innediate" into the section, giving it a stronger significance than the words u«cd in 
the section, was not ju«tified. The section requires that there must be a present 
d 'pule, and tliat there must be livelihood of a bread* of the pc^fe That is to say, 
there must be a present fear, that It is probable that there will be a breach of the 
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peace owing to the dispute, unless proceedings are talcen under the section Of course 
that does not mean that orders under this section are to be made when somebody comes 
and saj-s that he fears that a breach of the peace will occur before they can prevent it. 
The procedure under this section is intended to deal with conditions in which the 
parties responsible for law and order have an existing fear that unless steps are taken 
under the section, a breach of the peace will occur before they can prevent it Where 
the words of the police report are that the cultivating season is near at hand and that 
a breach of the peace is feared, the Magistrate has jurisdiction to talce action under 
this section — Han Charan v. Sfterafi'. 33 &L J. 305, 136 I C. 475, AIR 1932 Cal. 60, 
35 aW.N. 1003, Ind Rul. 1932 Cal. 203. 

This section does not say that a breach of the peace must be imtmnenl and that 
the opposite party has not sufficient time to go to the proper Court In fact no case 
can be made legal under this chapter if it is necessary to prove that it is impossible 
to have sufficient time to go to the proper Court, because obviously it is as easy to 
file a plaint in a Civil Court as to file a complaint in a Cnminal Court This chapter 
is intended to provide a speedy remedy in case of disputes in order that the matter 
may be settled temporanly, while more lengthy civil proceedings take place — Todar 
Mai, 53 All 215, 32 CrLJ 309 (310), 1930 ALJ. 1439, 124 IC 441, 1931 CrC. 14, 
AI.R. 1931 All. 14? Baltram v. CangM. 28 NLR 154, 33 CrLJ 937 (938), 140 IC 
231. (Contra — Chote Lai, 25 CrL.J 227) The Magistrate must decide m each case 
whether there is a likelihood of a breach of the peace, and it is not enough on the 
one hand that the breach is merely probable, nor is it necessary that it should be 
immediate or 'imminent' as indicating a higher degree of chance of the event happening 
than is denoted by the 'likelihood’ of it — Kulada Kmkar v. Danesh, 33 Cal 33 (45) j 
Hart Charan v Sherali, 35 CWN 1003 (1004), AIR 1932 Cal 60, 33 CrL.J 305? 
Balmukund, 1 SLR 50, 8 CrLJ 170 (Contra — Damodar v Syamanand, 7 Cal 385, 
at p 387) , If there be no present danger of a breach of the peace, the fact ^at a breach 
may happen at a iuture time will not justify an order under this section— S/eworf v. 
Hubert, 33 CWN 509, 30 CrLJ 977, 49 CLJ 491; Hari Charan v Sherali, supra 
A mere finding that the parties are in a contesting mood, without any finding as to the 
likelihood of a breach of the peace, is insufficient — Munnu Lai v. Horde Ram, 29 0 C 
23, 12 OL.J 256, 26 CrLJ 944 But where the Magistrate found that there was a 
quarrel, and there was evidence to show that one party wanted to take forcible possession, 
held that there was a likelihood of a breach of the peace— A/ mwwm, SOWN 1182, 
33 CrLJ. 46 (48), 134 IC 120, Ind Rul 1931 Oudh 428, AIR 1932 Oudh 21, 
1932 CrC. 53 

There must be a likelihood bf a breach of the peace on the date on which the 
Magistrate draws up' proceedings He cannot take proceedings on the strength of a 
Police report which is more than three months old, when he has no information that 
a breach of the peace is likely to occur at the time of his taking action— Chhedt Lai v. 
Mahabir, 2 PLT 650, 23 CrLJ 27; Anadt v Sukk Chand. 58 Cal 388, 34 C.W.N. 
899 (910), 32 CrLJ 398, 129 IC 610, AIR 1930 Cal 715, Ind Rul 1931 Cal 226, 
1930 CrC 1115 

Where at the date of the initial order the matenals before the Magistrate do not 
disclose the existence of such dispute as is likely to result in a breach of the peace, 
the order made by him would be without jurisdiction, and the defect is not remedied 
even if it appears from the evidence taken in the course of the tnal that there was at 
the date of the initiation of the proceedings a dispute likely to cause a breach of 
peace — Kali Kisten v Anund, 23 Cal 557 (562); Gobtnd Chandra, 20 Cal. 520 (52.5) 
But this view has been dissented from in Kulada v Danesh, 33 Cal 33 (45), 

The primary object of this section is the preservation of peace. ThnH'ir- if Jt 
is found during the proceedings that there is no likelihood of the peace bri.ig d!>turfxd 
there is no necesaty for the Magistrate to amtiinie the proceedings — y 
Manohur, 21 Cal 29 If the Magistrate, after some inquiry comes to t.*'* 
that there is no longer any danger of a breach of the peace, or the r/i 
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exists, he can refuse to draw up a preliimnary order — Moolyamat v. AH Md., 18 S L R, 
278, 26 Cr.L J. 1333; KarnuJammal v. Vavu Rotether, 4 L.W. 57, 17 Cr.L.J. 138 See 
Notes under sub-section (5). • 

If the Magistrate is satisfied as to the likelihood of a breach of the peace he has 
jurisdiction to make an order in writing stating the grounds of his being so satisfied 
and requiring the parties concerned to put in written statements in respect of the fact 
of actual possession There is nothing in the Code which directs the' Magistrate in 
the course of the subsequent enquiry to record evidence on the question whether the 
dispute is or is not likely to cause a breach of the peace. The absence of such evidence 
on the record cannot be considered a sufficient reason for interfering with the final 
order— Ram Pfasarf v. Ram Adhai, 28 CrX.J. 847. 104 I C. 463, 4 O.W.N. 834, A.IR. 
1927 Oudh 359. The law does not require the Magistrate to record an express finding 
in his judgment (final order) that a breach of the peace was imminent. Such a finding 
in respect of the existence of a dispute likely to cause a breach of the peace is a matter 
to be considered in relation to the pjeliminaiy order — Maqimunnissa v. Ahmedunnissa, 
2 O W.N. 704, 90 I C. 541, 26 CrL j. 1581; Chitann Lai v. Mahadeo Prasad, 34 CrL.J. 
480, A.I.R. 1932 All. 683 ( 684). 1932 A.L.J. 819, 1932 Cr.C. 938. lYhere the Magistrate 
in his preliminary order found that the dispute was likely to cause a breach of the 
peace, it was not necessary for him to repeat in the final order that such an apprehension 
existed. The essential requisite to give the Magistrate jurisdiction under sec. 145 is 
that he should be satisfied that a dispute exists regarding land or water before he 
makes the preliminary order. Once he is so satisfied, his subsequent action relates to 
procedure and not jurisdiction and in this respect not liable to be set aside on revision 
by the High CouTt-Curuditla v. Taja. AIR. 1939 Lah. 108 (109), 40 Cr.L.J. 519, 
181 I.C. 59. 41 P.LR. 217, I.LR. 1938 l.ah. 611. following Kamal Rutty v. Valia, Raja 
of Chirakkat. 36 Mad. 275, 17 I.C 65, 23 M.LJ. 499, 1912 M.WN. 1154, Ganga Ram 
V. ^^urad Shah. A I.R 1923 Lah 253. 73 I.C. 519. 24 Cr.L.J. 631, Ronada Ranjan v. 
Bharat Chandra. A.I.R. 1921 Cal. 631. 62 I.C. 180, 22 Cr.L.J. 484, 33 CLJ. 69, 25 
C.WJ4. 215; Sheoprasad Shriram v, Cobindram Hardit. A.I.R. 1940 Nag. 265 (266), 1940 
N.L.J. 375 See also Raton v. Tika. A.IR. 1939 Lah. 233. 41 P.LR. 188. Having 
regard to the provisions of sec. 145 (4), Cr. P. C., it would not appear to be absolutely 
necessarj* that in the final order recorded by the Magistrate with regard to the question 
of possession there should be any further finding on the question of the imminence of 
a breach of the peace. The finding at the time of the institution of the proceedings is 
suffirient to give the Court jurisdiction to proceed in connection with this matter — 
Gobardhon v. Kkltod Chandra, 44 C.W.N. 427. See Note 424. 

395. Subject matter of dispute : — Land or water This section is not 
limited to tangible immoveable property, but relates to a dispute* concerning any "land 
or water" including intangible rights, and sub-section (2) gives an explanation of the 
words — IlurbuUabh v. Luehmestcat, 25 Cal. 188. See Note 406 under sub-section (2), 
infra 

Proceedings under this section cannot be instituted with respect to moveable pro- 
perties — /lira Lai, 11 OUJ. 59, 25 Cr.LJ. 440. Thus, a dispute as regards the olTerings 
made at a temple is a dispute regarding moveable properly, and a hfagistrate cannot 
make a decbration that one of the parties is in possession of such offerings — Cui Ram 
V. Lai Bchary, 37 Cal 578; Ram Saran v. Raghunandan, 38 Cal. 387; Sobhag Singh 
V, BkaUeiroT. 23 N.L.R. 84, 28 Cr.L J. 687 ( 688). See Note 466. 

Property trust be spedfifd ' — To bring a case under this section, the property which 
is the subject of dispute must be capable of being accurately defined— Swrii Rarain v. 
Biti ^tohun. 23 Cal. 80; Maharaja Suryakanta v. Maharaja Jagadtndra. 5 CrLJ. 32, 
11 C.4V.N. 198; Sabid Mandul v. Laishmi. 7 C.WJ4. 599 Therefore, a Magistrate 
cannot take aaion in the case of a dispute about an undisnded share, because the 
subject matter of the dispute is uncertain, and the boundaries of the land arc undefined 
— .tfen Pfokan v. Fajendra, 7 C.WJC. 4C2. See also Muhammad Ataf v. Satramdas 
Salhumal. A.IR. 1935 8md 143. 37 CrLJ. ICGO. 164 I.C. 9G9, 1936 Cr.C. 859. 
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Absence of clear specification of the subject matter of dispute in the proceedings 
is a senous defect — Stb A'arain v Salisb, 24 CWJ4. 621, 31 CLJ. 369, 57 IC. 161, 
21 Cr.LJ 593. But where the parties are not at dispute upion the question as to what 
the disputed lands are, the real question being which party was entitled to possession 
under a Cml Court decree, the want of a proper specification of the boundaries of the 
property does not vitiate the proceedings — Stms v. Johutry, 5 CWN 563; Jhaman v. 
r^ahiri, 1 P.L.T. 369, 21 CrLJ. 625, 57 I C 449. Non-spccification, m the preliminary 
order, of the land in regard to which the dispute e’lists may in certain circumstances 
\ntiate the proceedings. But where as a matter of fact it appears from the evidence 
on the record that both parties were perfectly well aware of the plots m regard to 
which action was being taken, it is not necessary to interfere with the Magistrate’s 
order in revision — Parbhu Dayal, 25 Cr.L.J 1139 (1140), 81 I.C 963, AIR 1925 Oudh 
152. following.Jfc/fls Kunicaj v. Raikuro}, 4 I C 876. 12 0 C. 400, 11 Cr L J. 69 Where 
the undefined character of the area of the land in question, and the consequent difficulty 
experienced m settling the exact location of the said land presented an insuperable 
obstacle in the way of the Magistrate’s arriving at a definite conclusion in regard to 
possession, there is no ground for interfering with the order of the Magistrate — Jan 
Mohammad v. Jivan Khan, 29 CrLJ. 861 (862), 111 IC. 445, AIR. 1928 Nag, 325 

An order under this section which does not specify by metes and bounds the lands 
in dispute may be amended by the Magistrate himself— Baboo Reddi v Kullappa, 2 Weir 
107. But an order which gives no information as to the subject matter of dispute and 
wluch leaves the persons to whom notice is ordered to be issued quite in the dark as 
to the property in regard to which they have to put forward their respective claims, 
IS not merely defective but invalid and liable to be set aside in revision— A/flr(i«, 27 
Al 296, 19W A W.N 234 

^Vhe^e a Magistrate finds a party m possession of some land which is a part of 
a larger plot the possession of the whole of which he claimed, the judgment should 
contain the boundaries ol the land to which the order applies— Osmon v. Jamal, 14 
C.WJ^. xcviii. 

See Note 397A. 

396. "Within jurisdiction”: — A Magistrate cannot pass orders respecting 
lands situate outside the local limits of his jurisdiction. Where a jalkar was situate 
partly witfun and partly without the local limits of his jurisdiction, and proceedings 
were taken with regard to the jalkar as a whole, the proceedings were set aside; and 
the Magistrate was allowed an option to institute fresh proceedings with regard to such 
portion of the jalkar as came within his junsdiction — Korban v. Raja Srinalh, 1 CLJ. 
329, 2 Cr.LJ. 406. 

The jurisdiction to make an order under sec. 145 or sec. 146, Cr P. C , is not 
personal to the Magistrate who initiates the proceedings The practice of transferring 
cases under Ch XII of the Code by District Magistrates to Magistrates of 1st class 
subordinate to him is common and there is nothing wrong in it A Magistrate of the 
first class holding his Court at the headquarters has local jurisdiction throughout the 
district — Ram Ktssore v. Dwarka Nath, 10 C WJ^. 1095 (1098), 4 Cr.L.J 223. 

A District Magistrate cannot transfer a case to a Sub-Divisional Magistrate if 
the land concerned is not within the local limits of the latter’s jurisdiction — Chellapaltt 
V. Swbba, 52 Mad. 241, 55 MLJ 693. 30 CrLJ. 340 (341), 114 I.C. 625. 28 ML.W. 
664, 1928 M.WN. 921, AIR. 1928 Mad 1230, Ind. Rul 1929 Mad. 305. But where 
a Magistrate having local junsdiction has taken the initiary step by passing an order 
under sub-section (1), he can thereafter transfer the case to a subordinate Magistrate, 
although the latter has no local jurisdiction in the case — Arumuga, 25 Mad. 188, 12 
M.LJ. 391, 2 Weir 678; Satish v. Rajendra, 22 Cal 898; ChcUapatti v. Subba, supra. 
See Romeshu-ar v. Baijnath, in Note 43, where it was held that the Magistrate to wtom 
a case under sec. 145, Cr. P C, was transferred, had jurisdiction to draw up fresh 
proceedings under see. 145, Cr. P. C, in respect of lands included in ■ 
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proceedings and also other lands not vithin his sub-di^’islon and not included in the 
previous proceedings Sec also Ram Ktshore v. DK'Of^a Naih, supra. 

Where it is uncertain in which of lnt> focal areas the land in dispute is situated, 
proceedings may be taken by a Magistrate having jurisdiction over any of such areas— 
Iklas V. Raghuraj, 12 0 C. 400, 11 Cr.LJ. 69, 4 I C. 876. See also Audendra v. Daman 
Stngh. 16 Cr.L.J. 527, 29 1C. 513 (All). 

A Magistrate of one district has jurisdiction to institute proceedings under sec. 145 
on a report drawn up by a police ofTiccr of another district in respect of such portions 
of the land or water as he witWn the limits of his (Magistrate’s) jurisdiction — Iskan 
Chonder v. Gaith, 29 Cal 885, 6 C.WJ4. 378. 

397, Prelimirtary order: — ^This section is intended to provide a speedy 
remedy for the prevention of breaches of peace arising out of disputes in respe-ct of 
immoveable property. Sub-sec. (1) docs not contemplate any sustained inquiry before 
th»* making of the preliminary order. The condition prescribed is that the Magistrate 
shall be satisfied from a police report or other information as to the necessity for taking 
action, the whole purpose being to prevent an immediately apprehehded breach of the 
peace. It is in the highest degree absurd for a Magistrate to delay the passing of a 
preliminary order while he undertakes a prolonged inquiry extending over several 
hearings. The second proviso to sub-scc (4) wntemplates the making of an emergent 
order for attaching property in dispute, but as a condition to this there must be in exist- 
ence an order under sub-sec. (1 ) . Clearly, therefore, delay in the passing of a preliminary 
order is calculated to frustrate the whole object of this section, including the provision 
relating to emergent orders— Af«hammad AU v. Shamsut Uaq, A.I.R. 1910 Sind 33 (37), 
41 CrLJ. 486, 187 I.C. 636 

‘The making of a formal order under sub-section (1) is absolutely necessary to the 
Initiation of proceedings under this section— Afa/hu Raw, 15 AL.J. 270, 18 Cr.LJ, 557j 
and an omission to make such an order and to draw'up a proceeding under sub-sec (1) 
will render all subsequent proceedings void— Bawn'orf v. Hldoy, 32 Cal 552, 1 C.L.J, 432j 
Sukru V. Ram Pergash, 30 Cal. 443; Banka Smgh v. Coku}, 49 All. 325, 25 A.L J. 24S, 
28 Cf.L.J, 231j Si's Ram. 32 Cr.L.J. 139, 128 IC. 313, A.I.R. 1930 Lah. 895. 12 LahLj. 
147, 1930 Cr.C. 991. Ind. Rul. 1931 Lah 41; Hakam v. Ralia Ram, A.I.R. 1924 Lah. 91, 
74 IC. 79. 4 Lah. 66, 24 CrLJ. 751; A/d. Hasham v. Md. Jhami, 20 CrLJ. 124 
(Oudh); Mattik v. Azimuddi, 6 C.WN. 923; famuna v. Mohan, 2 P.L.T. 724, 23 Cr.Lj. 
61s Chanan Singh v Emp . 39 Cr.LJ. 702. 176 I.C. 124, 40 P.LR. 20, 11 R.L. 165, 
A.IR, 1938 Lah 345; Maiiaiusai Vdayan v. Mahamud Azeauddeen, 37 CrLJ. 953, 
16i I.C. 689. A I.R. 1936 Mad. 824. 1906 M WJ^. 647, 44 M.L.W. 305, 71 M.L/. 305, 
9 R.M. 158, 1936 CrC. 948 The conduct of the parties in allowing the Magistrate 
to go on without objection is no doubt reprehensible but it cannot vahdate an order 
which is without jurisdiction— A/arwswsoi Udayan v. Mahamud Azeaudeen, supra. 
But in Sajad Hussain v. Nanak Chand, 1917 P.W.R. 22, 18 CrJ^J. 461 (following 
Muhammad Sharef v. Dhanpal, 1914 P.W.R, 15. A.I R. 1914 Lah. 295, 23 I.C. 487, 
68 P.L.R. 1914, 15 Cr L J. 279) however, it has been held that the omission to record 
the preliminary order is not a fatal defect, if the Magistrate afterwards in the presence 
of parties records an order which essentially complies with the requirements of this 
sub-section So also, in Nut Baksh, 1917 P.W.R. 26, 18 CrLJ. 633, it is said that the 
omission to record a preliminary order in writing or to serve it on the parties, does not 
invalidate the subsequent proceedings, where the parties appeared before the Magistrate 
who explained matters to them fully and they evidently understood everything 
that was requisite. The same view has been taken in Madan Mohan v. Sheora}, 1932 
ALJ. 503, 1932 CrC. 558 ( 559), 34 CrLJ. 156 (257), 141 I.C 131, A.I.R. 1932 All 
446, Ind. Rul. 1933 All. 63. The omisaon to draw up a preliminary o'rder is a mere 
irregularity curable by sec. 537. where no objecUon was taken before the Magistrate 
and no party was prejudiced— Afg, Po Lon v. Afg Da. 3 Bur L J. 256. A I.R. 1925 Rang. 
Ill, 84 IC. 548, 26 Cr.Lj. 321; Mohan IM v. Moiui, 34 Cr.L.J. 1138, 145 IC. 868, 
1933 Cr.C. 1449, Al.R. 1933 Pcsh. 88j G^ga v. Naram, 15 All. 394 ( 395); Kapoor 
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Chand v. Sura}, 1933 ALJ. 188, 34 CriJ. 414 (418). AIR. 1933 All. 264, 142 I.C 
537, 1933 Cra 434, 55 All. 301, Ind Rul 1933 All 125 (F.B ); Ralan V. Ttka, A.I.R. 
1939 Lah. 233, 41 P.L.R. 188. 40 Cr.LJ. 784, 183 I C 351, virtually overruling Banka 
Singh V. GoIhI, 49 All. 325 cited above As observed by the Privy Council in Abdul 
Rahman, 5 Rang. 53, failure to obser\^ the rules of procedure is a mere irregularity 
curable by sec. 537, if no failure of justice has been occasioned and the accused has 
not been prejudiced in any way. 

But if no order is recorded, no notice issued, no written statements called for, and 
no inquiry held, the order would be void and must be set aside — Mohadeo v. Bisu, 
25 All. 537 (539) j Tara Chand v. Behaii lal, 1916 P.R, 22, 18 Cr.L J 36, A.I.R, 
1916 Lah. 378, 36 I.C 868; Budhan v. Ram Rakka, 1915 P L R. 169, 30 I C. 452, A.I.R. 
1915 Lah. 232, 16 CrL J 628; Banka Stngk v. Cokul. 49 All 325, 28 CrL J. 231. The 
Magistrate acts illegally when he does not pass a prehminary order and refuses to hear 
more than three witnesses on each side — Ltngajja v. Nagayya, 1932 M.\V.N. 320. 

An order under this section must state all the particulars necessary to enable the 
Magistrate to act under this section; otherwise the proceedings are without jurisdiction. 
It is not sufficient that the Magistrate should have before him a police report, that 
he should have given orders thereon and that a written order be drawn up according 
to the terms of this section. It is his duty to draw up an order which in all respects 
satisfies the requirements of law. The wntten order should be correct and complete 
in Its terms— A/o/iesft v Naratn, 27 Cal 981 

^\'here the Magistrate purported to pass an executive order, but from the form of 
the order it was evident that it was a thinly disguised order under sec 145, but no 
formalities of sec 145 were observed (v/r, no preliminary order was made, no written 
statement called for) , held that the order was passed without jurisdiction and must be 
set aside — Harbans v Md Syad, 2$ CrLJ 1511, 1925 Pat 51 

The jurisdiction of a Magistrate to proceed under this section arises from the fact 
that he has received certain information and that he is satisfied as to the truth of that 
information The junsdiction of the Magistrate does not depend on how he proceeds 
There are two things; one is the authority conferred on him to act and the other ts 
how he is to act. If he has junsdiwion, he is not deprived of jurisdiction merely 
because his procedure is erroneous or defective The omission on the part of the 
Magistrate to follow certain directions contained m the Code, although some of these 
directions may be more important than others, cannot be said to deprive him of juris- 
diction— V Suraj. A I R 1933 All 264, 142 I C 537, 1933 Cr C 434. 55 All 301. 
1933 AL.J. 188, 34 Cr.LJ. 414 (FB) 

397A. proceeding! — ^It is not necessanly illegal or irregular to combine a 
large number oi plots in a proceeding under sec. 145, Cr P C , where the dispute is 
between a landlord who claims a large number of plots on one side and different sets 
of tenants who claim different plots on the other When this is done particular care 
is required to ensure that the parties are not prejudiced by the amalgamation of a 
number of plots m one proceeding In a case like this where a body of tenants nghtly 
or wrongly claim a large area of lands as having been settled with them, there is always 
the danger that from general evidence conclusions will be drawn in respect of specific 
lands. It IS, therefore, essential for the Magistrate to apply his mind to the case of 
each individual holding — Culab Kuer v. Ganoun Koeri, 40 Cr L J 17, 178 I C. 333, 
AIR 1938 Pat 511, 1938 PWN. 149, 5 BR 11; Ra)a Cope v Sukan Smgh, A.IR. 
1939 Pat 353, 1939 P.WN 64, 40 CrLJ 749, 183 IC 285, 5 BR. 894. 12 R.P. 120, 
20 P.L.T. 145; Ram Ktshun v. Faujdat Cope. AIR 1937 Pat 413, 3 BR. 659, 170 
I.C. 90, 38 Cr.L.J 842. 10 RP. 75. 1937 PWN 755, 18 P.LT 824 

See Note 422. 

390. Statement of grounds: — A Magistrate’s order in instituting proceedings 
under this section ought to set out the grounds on which he is satisfied that a dispute 
likely to cause a breach of the peace exists— /agomoftaw v Ramkumar, 28 Cal. 416; 
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Pan Pershad v. Canesh, 11 A.L.J. 696, 14 Cr.L.J. 495? Khubi v. DarbaTt, 2 P.L.T. 
267, 22 Cr.Lj. 481; A. Mfak v. Sled Brolhcrs £. Co. Lid., 39 Cr.L J, 708, 176 I.C. 266, 
A.IR. 1938 Rang. 229. 11 R.R. 40. E\'en where the Magistrate acts upon a local 
inquiry held by himself, he is stiH bound to slate the grounds— A'iVyanwnd v. Paresh 
Nath, 32 Cal. 771, 9 C.W.N. 621, 2 Cr.LJ, 342. 

Omission to stale votinds : — U is the intention of the law, not only that the 
Magistrate should have sufficient grounds for proceeding under sec. 145, but that'he 
should inform the parlies concerned of the grounds on which he is proceeding — Gobind 
Chandra, 20 Cal. 520 (526). Therefore, where the Magistrate omits in the preliminary 
order to state the grounds for his being satisfied as to the likelihood of a breach of 
the peace, the final order is without jurisdiction and must be set aside — Nilyartund v. 
Paresh Nath, 32 Cal. 771; Nga Po Tm v. Nga Po Saung. 1 Rang. 53; Mo Cyi, 2 
Bur.LJ. 295, 25 CrL.J. 1161; Pattdutang, 21 Bom. 527 (532); Baliarsimhuni V. Cada- 
gamma. 33 CrLJ. 536, 138 I.C. 68, 1932 M.W.N. 425, 1932 Cr.C. 331, Ind. Rul. 
1932 Mad 496, 35 MLW. 390, AIR. 1932 Mad 368; llira Lot. 1932 AL.J. 1087, 
34 Cr.L.J. 449. A.I R. 1933 All. 96. 142 1 C. 775. 1933 Cr C 165; Dan Prasad v. Cantsh. 
14 Cr.LJ. 495. 20 I.C. 751; BanJta SimjA v. Cokid. A.I.R. 1927 All. 286. 99 I C. 1031, 
28 Cr.L.J. 231, 49 All. 325. Sec also A. Meah v. Steel Brother & Co. Ltd., A.I.R. 
1938 Rang. 229 ( 232), 39 Cr.Lj. 708. 176 I C. 266. 11 R.R. 40. But in some other 
cases it has been held that failure on the part of the Magistrate to set forth explicitly 
the grounds of his being satisfied that there Is a likelihood of a breach of the peace, 
will not vitiate the proceedings, if there is otherwise a substantial compluncc with 
the requirements of this section— //ar Prasad v. Pandiirong, 1905 A.W,N, 260; Hat 
Piari v. Nathe Lai, 18 ALJ. 1140; tklas Kumrar v. Baghuroj, 4 I.C. 876, 12 O.C 
400, 11 Cr.LJ. 69; Dabban v. BaUco. 4 A.LJ. 91; Potbhu Dayal. 25 Cr.Lj, 1139, 
81 IC. 963. AIR. 1923 Oudh 152; Batmha Singh. 1932 AL.J. 865. 1932 Cr.C. 936. 
AIR. 1932 All. 681; Kapoor Chand v. Sura/ Prosad, supra; Nalho Khan, 26 S.L.R. 
333, 1932 CrC 681 (683). 34 Cr.Lj. 21B. 141 IC. 628, A.I.R. 1932 Smd 145; Md. 
Sahdishah v. It'ahdalshah, 26 Cf.LJ. 1292. 89 I.C. 156. A.f R. 1926 Sind 53. UTiere 
both parties were fully cognizant of the matter in dispute, and there was in fact a 
danger of a breach of peace, the Magistrate's omission to state the grounds of his 
being satisfied as to the existence of Ute dispute, did not invalidate the proceedings 
— CaMga Saran v. Bhagwal. 32 All 132 (135). 11 Cr.L.J. 141, 7 ALJ. 53. 5 I C. 471. 
A mere omission by the Jtfagistratc to record the source of information will not in\-alidate 
the proceedings, where the Magistrate held the inquiry’ in the presence of the parties, 
and they were aware of the fact in the course of the inquiry — Sabid Mondal v. Lakshmi, 
7 C.Vir.N. 599. Even if the source of information had not been recorded that would be 
a.i irregularity curable by sec. 537, Cr. P. C.^hcoprasad Shriram v. Covindram Hardil, 
A.I R. 1940 Nag 265 (266), 1940 N.L.J 375 Once the Magistrate is satisfied fJiat a dis- 
pute likely to cause a breach of the peace exists, he has jurisdiction, and his subsequent 
action must be considered m relation to procedure and not to jurisdiction. It is a mere 
irregularity in procedure which would be cured by s 537— Kama! Kutty v. Udayavarma, 
36 Mad 275, 23 MLJ. 499, 13 CrLj. 753. 17 IC 65. 12 MLT. 439, 1912 M.W.N. 
1154; Narslngdas. 35 Cr.Lj. 1381, 151 I a 348, 1934 Cr.a 490. A I.R 1934 Nag. 112; 
Btbi Asgkari. 36 Cr.L J. 656. 155 I C 169. 1935 O.W.N. 454. A I R 1935 Oudh 316. 
11 Luck. 157, 1935 OLR 257; Barhma. 1932 ALJ. 865, 34 Cr.LJ. 425 (426), 142 
IC 532, AIR. 1932 All 681, 1932 Cr.C. 936. 54 All. 1002, Ind Rul 1933 All. 131. 
In In re Ckennapudayan, 30 Mad 548 and ChockaPngam v. Ammalalehi, 2 Weir 98, 
the High Court refused to interfere in revirion unless either of the parties had been 
prejudiced by the Magistrate’s omission to record the grounds MTiere the inquiry 
has been carried out by the Magistrate with considerable thoroughness, and no inj'ustice 
has been done to any party as a result of the omission to state the grounds, his order 
cannot be set aside merely because of such omisrion — Maung Pu v. Maung Chit, 5 
Rang 129. 28 Cr.Lj 623, AIR. 1927 Rang 177, 102 IC. 911 

But in his final order, the Magistrate should sufficiently state his reasons, so that 
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the High Court in resnaon may determine whether or not the Magistrate has complied 
\nth the pro\*iaons of sub-section (4) and directed his mind to the consideration of 
the eudcnce — Bhutan Chandra v. Nibarmt, 49 Cal. 187, A.I.R 1922 Cal. 382, 62 I.C. 
323, 22 Cr.UJ. 499, 25 C.W.N. 887, 34 Ci J. 125. 

Reference to police report . — An imtial order made by the Magistrate under 
sub-sea (1) is not defective merely because it is not self-contained and does not state 
ill express terms the grounds upon tchith he is satisfied, when such grounds appear in 
the police report upon which it is founded and to which it makes reference, and which 
is incorporated in it — Khosh Mahomed v. Naztr Mahomed, 33 Cal 352 (362), 9 C.W N. 
1065, 2 CrLJ. 637 (F.B); EmP v Mumulal. A.IR. 1935 Nag. 78. 17 NLJ 23 I 5 
Sheoprasad Skriram v. Covtndram Hardtl, AIR 1940 Nag 265 (266) , 1940 N.L J. 375} 
Goluck Chandra v Kali Charan, 13 Cal 175 Where the police report sets out sufficient 
grounds and is expressly referred to in the initial order by the Magistrate, such an 
order sufficiently fulfils the requirements of the law — Khosh Md v Nazir Md, supra; 
Kidada v. Demtsh, 33 Cal 33 (40), 10 C.WN 257, 2 Cr.L J 271. If the Police report 
or other information shows that there is a dispute and the Magistrate believes it, 
and issues the preliminary order, basing his information on such report only, he acquires 
suffiaent jurisdiction to act under this section, and it is not necessary for him to set 
out any further reasons for his being satisfied as to the existence of such a dispute. 
His order is final and the High Court will not scrutinise the said reasons — Knsknappa 
V. Atamelu. 5 LW. 165, 18 Cr.LJ 23 

399. Parties concerned: — It is the initial duty of the Magistrate m a 
proceeding under this section to find out what parties are concerned in the dispute 
that has ansen and he should also determine which parties are in actual possession 
—Narayan v Chandrabhaga. 26 CrLJ 1289 (1291), B9 IC 153, AIR 1925 Nag 
4S7 The Magistrate should do his best to ascertain who are the parties concerned 
in the dispute in a case under sec 145 But his order cannot be pronounced to be 
vitiated by any error of jurisdiction merely because such inquiry has not been made 
or earned far enough — Krishna Kamint v Abdul Jubbar, 30 Cal 155 (193), 6 CWN. 
737 (F.B ) It IS upon the basis of the information conveyed to him that the Magistrate 
is in the first instance to select the persons whom he will require to attend his Court 
for the purpose of laying their claims before him— /tid (at p 195) In a dispute 
between two sets of pujaris, the complaint should specifically name the persons against 
whom the protection of the law is asked for, for they are to be served with notices to 
attend the Court and state their case to the Magistrate And it is also the duty of 
the Magistrate to ascertain who arc the parties concerned— PonrfKrang, 24 Bom 527 
(532, 533). 

The words “parties concerned” should not be so narrowly construed as to mean 
only the persons actually disputing but should be extended to persons who are concerned 
as claiming to be in possession Had it been intended to confine the proceeding to 
the actual disputants, the Legislature would have used the words ‘parties disputing’ 
instead of the words ‘parties concemed'—per Hill, J , in Krishna Kamint v Abdul 
Jubbar, 30 Cal. 155 (F.B ) at p 198 For a per^n to be concerned m a dispute 
relating to land, it is not necessary to be actually present near the land or to have 
notice of the proceeding when taken — Manmatha v Conga, 20 C W N 978, 17 Cf,I. J, 
449. 36 IC. 129 Proceedings under this section are not without jurisdiction rrv-rily 
because some of those persons (te, persons claiming to be in possession) or" t// 
likely to cause a breach of the peace — Abadi Begam v Mtrza Ahmed, 11 OJ,J 7'’7 
1 O.WN 433, AIR 1925 Oudh 190, 82 IC. 691 Although a person is n'j* 
the parties to the dispute but is in possession of a part of the land, he is a 
party to the proceedings and should be asked to file a written statcment-Paw 
V Ram Lakshan, 26 CrLJ 630, 85 IC 918, AIR 1925 Oudh 481, 
under this section are not without junsdictum because some of the parli*^ 

Only with po5se?,jon of a portion of the lands in dispute — Narayan v 
26 CrLJ. 1289 (1291). 89 IC 153, A.IR 1925 Nag 457. 
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It was held in several Calcutta cases that the words 'parties concerned’ in this 
section meant not only the persons who were actually disputing but also the persons 
inteiested in or claiming a right to the property in dispute, and the Magistrate was 
bound to ascertain those persons and to give notice to them all so that the whole 
matter, so far as his Court was concerned, might be disposed of in one proceeding — 
Ram Chandra v. Monohur, 21 CaL 29 (32); Laldhari v. Stikdeo, 27 Cal. 892 (9(M)j 
Cobind Chandra. 20 Cal. 520 (527); Ganesh v. Ayubul. 4 C.W.N. 753; Mangal v. 
NasmudJi. 6 101. But these cases must be deemed to have been overruled 

by the Full Bench case of Krishna Komini v. Abdul labbar, 6 C.W.N. 737, 30 Cal. 
155, in which Prinsep, C.J., referring to the above case, made the following remarks 
(at pp. 183, 184) : — "The reported cases seem to have proceeded on the ground that 
proceedings under set 145 should be regulated on the same principles as if the Magistrate 
were trying a civil suit involving a right to possession, and that unless all persons 
having any possible claim are made parties to those proceedings, they are bad for 
want of jurisdiction. But the law does not require this, nor is it the object of proceedings 
under sec. 145 that the Magistrate should deal with the matter before him as if he 

were acting as a Civil Court It may be very desirable that such parties (ie, 

the parties who may be interested m, or may have a claim to the property in dispute) 
should be heard, so as to avoid a possible injustice by determining in their absence an 
issue which may affect their rights But the law nowhere declares that such person is 
entitled to come into the proceedings and that the refusal of the Magistrate to hear 
him amounts to a refusal to exercise jurisdiction under the law. TTie object in view 
is to prevent a breach of the peace between certain parties found to be in dispute by 
determining the subject-matter of that dispute, not the determination of actual possession 
or a right to possession in regard to all persons who may possibly be concerned in 
such a matter." In the same case, HUI, J. observed (at pp. 195, 196) : "The scope of 
the inquiry under this section is confined to the Jael of actual possession irrespective 
of the merits of the claim of the parties concerned. A claim merely to a right to 
possession as distinguished from a claim to be in possession, would be outside the scope 
of the inquiry. . . .To require the Magistrate to ascertain who are the persons interested 
in or claiming a right to the property In dispute would be to impose on him in some 
cases an almost impossible task, and would undoubtedly have the elTcct of unduly 
prolonging and greatly embarrassing his proceedings and of depriving them altogether 
in many instances of their summary character.” See also Bhuneskar Prasad, 37 
CrL.J 886. 164 I C. 180, AIR. 1936 All 531, 1936 AL.J. 796, 9 RA. 119, 1936 
CrC. 673; Md. Mahdishah v. Wahdatshah. 26 Cr.LJ. 1292. 89 IC. 156, A.I.R. 1926 
Sind 53. 

The Madras High Court, however, is of opinion (following the old Calcutta cases) 
that the words 'parties concerned' include persons who are interested in or claim a right 
to the property in dispute— /fwppayyar, 18 Mad. 51; Nagojs v. Subbarayulu, 5 L.W. 
118, 18 CrLJ. 44. 

Landlords, tenants : — Where in a dispute concerning the ownership and possession 
of land between a zemindar as well as his tenants on one side, and another Zeminder 
as well as hiS tenants on the other (so that the dispute was of a dual character), the 
Zeminders were made parties, but the tenants were not, it was held that the presence 
of the tenants was essentially necessary for the proper and effectual decision of the 
case, and the omission to join them as parties was illegal and without jurisdiction — 
Ldldhari v. Sukdeo, 27 Cal 892, 4 C.WJ^. 613. \Vhere the dispute existed only among 
the tenants of the rival Zenunders, and the Zeminders not being concerned in the 
dispute did not move in the matter themselves, the omission to add the Zeminders 
as parties to the dispute would not vitiate the proceedings — Manik v. Govind, 6 
CW.N. 206. See also Muhammad Araf v Salramdas Sakhimal, 37 CrLJ. 1030 
(1032). 164 IC. 969. AIR 1936 Smd 143, 9 RS 60, 1936 Cr.C. 859. ^\■he^e the 
dispute lay between the two rival lessees who were before the Court and who claimed 
to be in actual possession and there was nothing to show that there was any other 
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party Ttho also claimed to be in actual possession there was no defect in the proceeding 
although no notice was serv'cd on the co-sharers who leased the disputed plot to them 
— BAwncslur Prasad, 37 Cr.L.J. 8S6. 164 I.C 180, AIR. 1936 All. 531, 1936 ALJ. 
795, 9 R.A. 119, 1936 Cr.C. 673. Where the Zeminders on both sides claim possession 
through their respective tenants, the presence of the rival tenants is necessary and 
they must be made parties. The order passed in favour of one tenant as against the 
other is a good and valid order — Gurudas v. Kedarnath, 38 Cal 889, 15 CL.J. 184, 
12 Cr.LJ. 408, 11 I C. 592 The essence of proceedings under this section is the 
determination of the question who is in possession No doubt a Magistrate is entitled 
to rescind a preliminary’ order under this section if he is satisfied that no likelihood 
of a breach of the peace exists, but in disdiarging parties to the proceedings who 
claim to be^ in possession on the ground that they claim to be in possession as tenants 
only under some of the parties and are, therefore, not necessary parties, the Magistrate 
is acting with great irregularity and in a manner not contemplated in the provisions 
0 ^ the section} he is in fact envisaging a decision on the question who has the right 
to possession, which is a matter for a Civil Court and not for a Criminal Court at 
all To say that tenants m possession are not necessary parties is to preclude persons 
who claim to be in possession from gmng evidence that they are in possession — 
Nagarmal Rudmal Agarteal v. Rudmal Cangahisan Agarwal, 38 CrLJ. 395, 167 IC. 
500, 9 RN. 188. I.L.R 1937 Nag 288, A I R 1937 Nag 93 

IMiere the disputed land consisted of several plots of land all held by tenants on 
a yearly rent of half the produce, and the parties to the proceedings were the takh'najdar 
and the patnidar, the dispute between whom was as to the right to collect rent, and it 
appeared that as regards some of the plots there was a dispute as to what tenants were 
in possession, it was held that as regards the plots about which there was a dispute 
as to what tenants held the lands, the Magistrate should not have passed any order 
in the absence of the tenants, because they might be very seriously prejudiced by an 
order in favour of one or other of the parties to those proceedmgs— W ati Das v. Abdul, 
19C.WN. 959, 16 CrLJ 590. 

Section 145, Cr P. C., equally covers the cases of dispossession of the tenants by 
their landlords. The question of title docs not arise before the Magistrate making 
an inquiry under sec 145, Cr. P C. He is concerned with the question of possession 
in such proceedings — Mohammad Alt v Ladha, AIR 1938 Lah 122, 39 PL.R. 775, 
173 I C 352, 39 CrLJ. 297. 

Agent, Manager or Sert'fl«( , — ^The person m possession of land merely as agent 
or manager is not a party concerned within the meaning of this section — Brown v. 
Prilhiiaj, 25 Cal 423} Jkabu v Rutherford. 7 CW.N 208; Newaz v Rambullubh, 21 
CaL 916 (Note). IVhere the person in whose favour an order was made under this 
section regarding a dispute as to the right to dig coal in a certain mouza, was merely 
the manager of the coal company claiming the property, held that the possession of 
such person was not one as contemplated by this section, and the order was bad, as 
the parties really interested were not before the Court — Behary Lai v. Darby, 21 Cal. 
915 An order passed against servants without their masters being on the record, is 
one made without jurisdiction — fiago/t v. Subbarayutu, 5 LW 118, 18 CrLJ 44; 
Peare Lai. A.IR 1934 All M3, 1934 CrC 1043, 1934 ALJ 630, 4 AWR 896, AIR. 
1934 All 622, 152 I C 500, 36 Cr L J 114. Section 537, Cr P C , does not cure the 
irregularity committed by the Magistrate in omitting to implead the masters by name 
— Peare Lai. supra But if the actual proprietors are not resident within the junsdic- 
t.on of the Magistrate, an order under this section can be made in favour of the person 
who claims to be in possession as agent or manager of the proprietors — Dhondai v. 
FoUet, 31 Cal 48, 7 CWN, 825 (FB). If both the master and the ser\-ant are 
resident within the Magistrate’s junsdiction, the master must be made a party to the 
pioceedings — fitbaban v Bansrup, 6 CLR. 193 

In Bholanath v Wood. 32 Cal 287 and Chhakauri v Ishar, 6 P.L T 799, 27 
CrLJ 142 (143), 91 IC 814, however, it was held that where the Magistrate made 
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the manager a party to the proceedings instead ot the proprietor, who was resident 
within the Magistrate's jurisdiction, the course adopted by the Magistrate was a mere 
irregularity or at most an error of law, wluch did not vitiate the proceedings. 

Receiver : — t\Tiere the land in dispute is in the possession of a receiver appointed 
by a Civil Court, his possession is the possesaon of the Court. Such an oflicer cannot 
be described as a party interested in a dispute under section 145. Even if such 
officer can be so described, there will be no jurisdiction in the Magistrate to make any 
order on him under this section without the sanction of the Court appointing him — 
Dunne v. Chandra Kiskore, 30 Cal. 593, 7 C.W.N. 390 In a dispute between the old 
and the new tenants of an estate, the receiver who granted new leases to the new 
tenants and who himself was not in actual possession, was not a proper party to the 
proceedings — Chinna Veeranna v. Natayanostcamy, 9 M L T. 502, 12 Cr.L.J. 185, 9 
I.C. 1009. 

Liquidator : — If the liquidator or his scr\*anls are responsible for creating a breach 
of the peace, proceedings may be instituted against him under this section. Such 
proceedings cannot be said to be instituted against tlie company, and consequently 
the lea\’c of the Company Court under sec. 171, Companies Act is not necessar>’ — 
S. N. Mukherjee v. Krishna Dost, 37 C.W.N. 932 (931), 31 Cr.LJ. 610, 1933 Cr.C. 
705. AI.R. 1933 Cal. 433, 143 I.C. 795, Ind. Rul 1933 Cal. 481. 

Reverstoner : — A person who is the next reversioner to the estate is not a person 
concerned in the dispute, and is not a necessary party because he has no right to 
present possession — Bekati Lai, 24 All 443 

Minor A minor who is interested in the dispute is a proper party, but he is not 
a necessary party as he is not a party likely to cause a breach of the peace Non* 
service of notice on the minor docs not invalidate the proceedings— A'cnden v. Siamm, 
7 P.L.T. 156, 26 CrLJ. 1287, 89 I.C. 151, A I.R 1926 Pat. 67. 

Community Where there Is a dispute between two communities, the Magistrate 
is justified in selecting persons who should represent each community, and after hearing 
them he should either permit a community to do a certain thing or prevent it from 
doing it, till a Civil Court has decided upon the rights of the pariie^Kanhe v. Jamil' 
UT'Rahman, 23 A.L.J, 41, 26 Cr.LJ. 683 (684), 86 I C. 59, AIR. 1925 All 316. 

400. Non-joinder of parties: — Questions of misjoinder or non-joinder of 
parties do not ordinarily go to the jurisdiction. Such questions as whether A ought to 
have been added as being a person likely to be affected by the proceeding or B omitted 
as not being concerned in it, or whether C was added at loo late a stage, are questions 
of procedure by which the jurisdiction of the Magistrate is not affected— hTris/iwa 
Kamini v. Abdul, 30 Cal 155 (200), 6 C.W.N 737 (F.B); Nandan v. Siaram, 7 
PLT. 156, 26 CrL.J 1287, 89 IC. 151, AI.R. 1926 Pat 675 Moiram Bewak v. Mrijan 
Scrdai, 24 CWN 97, 21 Cr.LJ. 25, 47 Cal 438 Therefore, proceedings under this 
section are not without junsdietton, because some person claiming to have possession 
of portions of lands in dispute has not been made a party, when he was not one of 
the parties in the dispute so far as appeared from the information on which the 
Magistrate acted, and when such person docs not appear and raise any objection. 
And further, proceedings under this section are not without jurisdiction merely because 
the parties that have been joined are concerned only with possession of portions of 
the land in dispute — Krishna Kamint v Abdul. 30 Cal. 155, 6 CW.N. 737 (FB), 
Sfljowi Kania v. Shamsher Ali, 24 CrXJ. 235, 71 I C 699; Narayan v. Chandrabhaia. 
26 Cr.L.J. 1289, 89 I C. 153, A I.R. 1925 Nag 457. 

But non-joinder of persons concerned in a disjHite, whose presence is essentially 
necessary for the purpose of a proper decision of the case, involves a question of 
jurisdiction, and the High Court has power to set aside amorder made in a proceeding 
in which such persons are not made parties— A hcs/i MoUah v Ejahatuddi. 28 Cal. 
446, 5 C.W.N. 428 In this case the High Court set aside the order of the Magistrate 
as the Zamindars, who were alleged to be trying to do away with the first party's 
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possession by means of persons to whom they had given pottahs, in other words, the 
second party, were not impleaded as parties in the proceedings 

In a case of co-sharer landlords possession of one is the possession of all and 
one set is capable of representing the entire body in a proceeding under sec. 145, 
Cr. P. C — Pa/ff Cope v. Sukan Smih, AIR. 1939 Pat. 353, 1939 P IV-N 64. 20 P.L.T 
145, 183 IC 286, 5 B.R. 894, 12 RP. 120, 40 CrL.J. 749 

401. Addition of parties: — It was held in Prolap Naram v Rajendra 
Nara^an, 24 Cal 55 (FBI that a Magistrate had not power to add parties after the 
initiation of proceedings under this section, and that if in the course of the proceedings 
it appeared to the Magistrate that it was absolutely necessary that other persons 
should be required to attend and he was satisfied that they were concerned in the 
dispute, the only course open to him was to imtiate a new proceeding 

But this ca'e was decided under sec. 145 of the old Code of 1882, in which sub- 
section (3) regarding the ser^ ice and publication of notice did not exist The opinion 
of the above Full Bench case cannot now be regarded as binding authority. Sub- 
section (3) has been enacted not simply for the purpose of regulating the issue and 
sen,nce of notice, but it is also intended to empower the Magistrate, after he has issued 
the order provided for by sub-section (1) to the persons claiming to be in possession, 
to bring in any other persons whom from subsequent information it may seem to him 
proper to have before him — Krishna Kamtm v Abdul Jubbar, 30 Cal 155 ( 197, 199) , 
6 CW.N 737 (FB ) And the addition of those persons does not put an end to the 
onginal proceeding, nor requires the initiation of any fresh proceeding — Ibid (at pp 192, 
193, 201). 

The Magistrate has very wide powers with respect to the persons whom he will 
bring mto the proceeding He may alter or add to the array of parties either of his 
own motion or on the application of any one claiming to be concerned in the dispute 
(te, claiming to be in possession). But the Magistrate can add parties at any time 
up to the commencement of the inquiry under sub-section (4) The section contains 
no provision for the addition of parties after the commencement of the inquiry. The 
power conferred on the Magistrate by sub-section (3) of summoning such persons as 
he deems proper, and the means prescribed by the same clause for giving publicity to 
the proceeding, provide a sufficient guarantee that before the actual inquiry is entered 
upon, all parties really concerned will either have been summoned to attend the 
proceedings or will have had the opportunity of doing so afforded them if they care to 
avail themselves of it It would lead (o much inconvenience and delay if any one 
claiming to be concerned in the dispute is allowed to come in and join in the pro- 
ceedings after the commencement of the inquiry It would probably be necessary in 
such a case to start the inquiry afresh, as the party added would have a right to have 
the evidence taken in his presence, and if several claimants successively were to come 
in this way, it is evident that the proceeding might be indefinitely prolonged — per HifJ, 
J. in Krishna Kamtm v Abdul. 30 Cal 155 (198, 199). 6 CWN 737. The same 
Judge again remarked m the same case (at p 201) •— "If parties are added after the 
inquiry has begun, I do not think that it would be necessary, m consequence, to 
initiate fresh proceedings, but evidence previously taken ought, if the parties so added 
require it, to be again taken in their presence" See also Manmotha v Ganga, 20 
CWN 978 (981), 17 CrLJ 449, 36 IC 129 

See also Note 423. 

402. ‘His Court’: — This means the Court of the Magistrate who issued the 
preliminary order A preliminary order issued by a Magistrate directing the parties 
to appear before another Magistrate is illegal — A/isri v Narasing, 2 P.LT. 186 22 
CrLJ 483 

A Magistrate has no authonty to issue a warrant to compel the attendance of a 
party in a proceeding under this section — Kafatulla v Feruzuddin, 5 C.WJ^. 71 (72). 
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the manager a party to the proceedings instead of the proprietor, who was resident 
within the Magistrate’s jurisdiction, the course adopted by the Magistrate was a mere 
irregularity or at most an error ol law, whidi did not vitiate the proceedings. 

Receiver ^Vhere the land in dispute is in the possession of a receiver appointed 
by a Civil Court, his possession is the possession of the Court. Such an officer cannot 
be described as a party interested in a dispute under section 145. Even if such 
officer can be so described, there will be no jurisdiction in the Magistrate to make any 
order on him under this section without the sanction of the Court appointing him— 
Dunne v. Cfiandra Ktshore, 30 Cal. 593, 7 C.\V>I. 390 In a dispute between the old 
and the new tenants of an estate, the receiver who granted new leases to the new 
tenants and who himself was not in actual possession, was not a proper party to the 
proceedings — Ckintta Veeranna v. Nofayanaswamy, 9 M L.T. 502, 12 Cr.L.J. 183, 9 
I.C 1009. 

Ligu'idalar : — If the liquidator or his seri’ants arc responsible for creating a breach 
of the peace, proceedings may be instituted against him under this section. Such 
proceedings cannot be said to be instituted against the company, and consequently 
the leave of the Company Court under sec. 171, Companies Act is not necessary — 
S. N. /.fufeherjee v. KtisIiho Dasi, 37 C.W.N 932 (934>, 34 Cr.LJ. 640, 1933 Cr.C. 
705, AI.R. 1933 Cal. 433, 143 IC. 795. Ind. Rul 1933 Cal. 481. 

ReveTsioner : — A person who is Ihe next reversioner to the estate is not a person 
concerned in the dispute, and is not a neccssar>' party because he has no right to 
present possession — Behari Lai, 21 All. 443. 

Minor A minor who is interested in the dispute is a proper party, but he is not 
a necessary party as he is not a party likely lo cause a breach of the peace. Non- 
scrvice of notice on the minor does not im'alidate the proceedings — h'andan v. S/arffm, 
7 PL.T. 156, 26 CrL.J. 1287, 89 I.C. 151. AI.R. 1926 Pat. 67. 

Community Where there is a dispute between two communities, the Magistrate 
is justified in selecting persons who should represent each community, and after hearing 
them he should either permit a community to do a certain thing or prevent it from 
doing it, till a Civil Court has decided upon the rights of the parties— v. Jamd- 
ur-Rahman. 23 A.L.J. 41, 26 CrLJ. 683 ( 684), 86 I C. 59. A.I.R. 1923 All 316. 

400. Non- joinder of parlies: — Questions of misjoinder or non-joinder of 
parties do not ordinarily go to the jurisdiction Such questions as whetlier A ought to 
have been added as being a person likely to be affected by the proceeding or B omitted 
as not being concerned in it, or whether C was added at too late a stage, are questions 
of procedure by which the jurisdiction ol the Magistrate is not affected — Krishna 
Kamini v. Abdul, 30 Cal. 155 (200), 6 C.W.N. 737 (F.B.); Nandan v. Siaram, 7 
P.L.T. 156, 26 CrL.J. 1287, 89 I C. 151, AI.R. 1926 Pat. 67j Moiram Bewah v A/ri/o" 
Serdar, 24 C.W.N. 97, 21 Cr L.J. 25, 47 Cal 438 Therefore, proceedings under this 
section are not without jurisdiction, because some person claiming to have possession 
of portions of lands in dispute has not been made a party, when he was not one of 
the parties in the dispute so far as appeared from the information on which the 
Magistrate acted, and when such person does not appear and raise any objection. 
And further, proceedings under this section are not without jurisdiction merely because 
the parties that have been joined arc concerned only with possession of portions of 
the land in dispute — Krishna Kamini v Abdul, 30 Cal 155, 6 CWN 737 (F.B); 
Sajani Kanta v. Shamsker Ah, 24 CrLJ 235, 71 I C 699; Narayon v Chandrabhaga, 
26 Cr.L J. 1289. 89 I C. 153, AIR. 1925 Nag 457. 

But non-joinder of persons concerned in a dispute, whose presence is essentially 
necessary for the purpose of a proper decision of the case, involves a question of 
jurisdiction, and the High Court has power to set aside an-order made in a proceeding 
in which such persons are not made parties — Anesh Mollah v Ejahatuddi, 28 Cal 
446, 5 CW.N 428 In this case the High Court set aside the order of the Magistrate 
as the Zamindars, who were alleged to be trying to do away with the first party’s 
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possession by means ol persons to whom they had given poltahs, in other words, the 
second party, were not impleaded as patties in the proceedings. 

In a case of co sharer landlords possession of one is the possession of all and 
one set is capable of representing the eniite Y»dy in a proceeding under sec 145, 
Cr. P. C — Ra/<j Gopc v Switan Sing fc. A I R. 1939 Pat 353. 1939 P.W.N. 64, 20 P.L.T. 
145, 183 I C 286. 5 B.R. 894. 12 R.P. 120, 40 Cr.LJ 749. 


401. Addition of parlies;— It was held in Piotap Naram v. Rajendra 
Karayan, 24 Cal 55 (F.B ) that a Magistrate had not power to add parties after the 
imtiation of proceedings under this section, and that if in the course of the proceedings 
it appeared to the Magistrate that it was ahsoiuleiy necessary that other persons 
^lould be required to attend and he was satisfied that they were concerned in the 
dispute, the only course open to him was to initiate a new proceeding 

But this ca'^e was decided uiider sec 145 of the old Code of 1882, m which sub- 
section (3) regarding the ser\-ice and publication of notice did not e'cist The opinion 
of the above Full Bench case cannot now be regarded as binding authority Sub- 
section (3) has been enacted not simply for the purpose of regulating the issue and 
*eiT,*ice of notice, but it is also intended to empower the Magistrate, after he has issued 
the order provided for by sub-section {!) to the persons claiming to be in possession, 
to bring in any other persons whom from subsequent information it may seem to him 
proper to have before him — Krishna Kamini v Abdul Jubbar, 30 Cal 155 (197, 199), 
6 CWK 737 (FB ) And the addition of those persons does not put an end to the 
original proceeding, nor requires the initiation of any fredi proceeding— J&id (at pp 192, 
193. 201). 

The Magistrate has very wide powers with respect to the persons whom he will 
bring into the proceeding He may alter or add to the array of parties either of his 
own motion or on the application of any one claiming to be concerned in the dispute 
(le, claiming to be in possession) But the Magistrate can add parties at any time 
up to the commeneement of the under sub-section (4) The section contains 

no provision for the addition of parties after the commencement of the inquiry The 
power confened on the Magistrate by sub-section (3) of summoning such persons as 
he deems proper, and the means presenbed by the same clause for giving publicity to 
the proceeding, provide a sufficient guarantee that before the actual inquiry is entered 
upon, all parties really concerned woll either have been summoned to attend the 
proceedings or will have had the opportunity of doing so afforded them if they care to 
avail themselves of it It would lead to much inconvenience and delay if any one 
claiming to be concerned in the dispute is allowed to come m and ]oin in the pro- 
ceedings after the commencement of the inquiry. It would probably be necessary in 
such a case to start the inquiry afresh, as the party added would have a right to have 
the evidence taken in his presence, and if several claimants successively were to come 
in this way, it is evident that the proceeding might be indefimtely prolonged— per Hill, 
J, in Krishna Kamini v. Abdul, 30 Cat 1S5 (198. 199), 6 CWN 737 The same 
Judge again remarked in the same case (at p 201) .—“If parties are added after the 
inquiry has begun, I do not think that it would be necessary, in consequence, to 
initiate fresh, proceedings, but evidence previously taken ought, if the parties so added 
require it, to be again taken in thdr presence” See also Manmotha v Cansa 20 
CW.N 978 ( 981). 17 CrL.J. 449, 36 I.C 129 

See also Note 423. 


402. *His Court’;— This means the Court of the Magistrate who issued the 
preliminary order A preliminary order issued by a Magistrate directing the parties 
to appear before another Magistrate is illegal— Afuri v. Najasins 2 PLT t8R oo 
CrL.J 483 , . leo. u 

A Magistrate has no authority to issue a warrant to compel the attendance of a 
party m a proceeding under tWs sectioa—KafatuUa v. C.W.N 71 (72) 
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403. Written statement: — ^The statement made by a party in a written 
statement filed ^under this section ought to be proved like any other statement, and 
therefore, a Magistrate is not competent to pass an order m favour of a party merely 
on the strength of his written statement — KelatuUa v. Fcfuzuddtn, 5 C.W.N. 71. See 
also Najem v. Jamalali, 12 771, 8 CrX.J. 27. An order based on the written 

statement of one of the parties, and upon the failure of the other party to file his 
statement, without some evidence on the part of the party filing the statement in 
support of it, is without junsdiction — Cobind v. f^'ibaran, 8 C.WJ^. 642. 

The hfagistrate should take written statements fronr all parties. The object of 
this section is to put an end to disputes as to possession. The object cannot be 
gained until all the contending parties are on the record and an opportunity is given 
to them to put forward their respective claims — Raghunath v. RajktshoTe, 5 P.L.T. 
458, 25 Cr.L.J. 906, 2 PatLR. 104 (Cr.), A I.R. 1924 Pat. 509 The mere fact that 
a party did not put in a written statement, would not take away the jurisdiction 
of the Magistrate to proceed with the case. It is incumbent on the Magistrate to 
make the inquiry and to take such evidence as the parties offer, irrespective of the 
fact that one or other of the parties failed to put in a written statement; he has to 
take evidence if offered by any of the parties and to decide the case upon such evidence 
^RamjhaTta v. Piar Koeii, 4 P.L.T. 308, A I.R. 1923 Pat. 369, 24 Cr.L J, 557; In re 
Goluek Cliunder, 11 W.R. 9 

Granting time Although a Magistrate has a discretion to refuse an application 
for time to file a written statement — Cobind v. Nibaran, 8 C,1V.N. 642; PUiruddin 
V. Totajannessa, 14 Cr.L.J. 302, 19 I.C 958 (Cal); still he ought to grant time to 
enable the party to file it. Therefore, where on the day appointed for hearing, the 
parties although present filed no written statement nor produced any evidence, and 
the Magistrate refusing to grant time beard the parties and being unable to satisfy 
himself as to which of them was in possession, attached the property under section 146, 
It was held that the Magistrate ought to have granted time to allow regular proceedings 
to be followed— -SA. Mansar Ah v. Matiullah, 12 CW.N. 896 See also Pedda Ctd- 
dasani v. Achigadu, 1938 M.W.N 824, 178 IC.’251. But where neither party filed 
WTitten statements or adduced evidence but both of them applied for time and, an 
interval of more than two months having elapsed, the Magistrate passed an order 
under sec. 146, Cr. P. Code, sudr an -order was not without jurisdiction— Bi/'ey v. 
Chandra. 14 C.W.N. 80 

The ver>' object of the proceeding under this section is to put an end to disputes 
as to possession of immoveable properties so as to prevent a breach of the peace 
This object cannot be gained until all the contending parties are on the record and 
an opportunity is given to them to put forward Uieir respective claims. The effect 
of the order of the Magistrate rejecting wntten statement of a party is that his 
deaslon under this section will not be binding upon them. The High Court, therefore, 
allowed the written statement to be filed in such a case where the Magistrate rejected 
it—Raghunalh v. Rajktshore, 25 Cr.LJ. 906, 81 I C. 442, 5 PL.T. 458, A.I R. 1924 
Pat 783. 

The parties cannot be called on in proceedings under this section to furnish a 
statement of their rights — In re Pandurang, 25 Bom 179 (185) 

404. Actual possession: — ^The possession contemplated by this section is the 
actual possession of the subject of dispute. The power or competency of the Magistrate 
to interfere depends upon the very fact that the possession of the land is in dispute — 
Rajendra v. Md. Arzumand. 9 CWJ^. 887, 2 Cr.L J. 408, 1 C.L.J 331, The possession 
in regard to which the Magistrate’s jurisdiction under this section should be exercised 
must be of a real and 'tangible character — Bijoy Nath v. Bengal Coal Co Ltd, 23 
W.R 45 (48). 

Actual possession means actual physical possession; it mcans-the possession of the 
person who has his feet on the land, who is ploughing it. sowing or growing crops in It, 
entirely irrespective of whether he has any right or title to possess it. Actual possession 
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is not the same as a riglit to t>osscs»on nor does it mean lawful or legal possession. 
Tliis is clear from sub-section (4), lor the Magistrate is not to determine who has 
a right to possess — /4wi6aT Ah v. Pitan AK, 55 Cal 826, 32 C.\V.N. 275 (280), 29 
Cr.LJ 503. 109 IC 231, AIR. 1928 Cal. 344, 47 C.LJ. 233; Per.umatsa Ranga 
Razu V. ZamindcT, Gazzavaram. 39 CrLJ. 922, 177 IC. 584, 11 RM 346. 1938 
M.Wj;. 252. 47 ML.\V. 340, A.I.R. 1938 Mad 654, (1938) 1 MLJ. 453 It is 
dear from the prodsions of sec 145, d. (1) and d (4) that what the Magistrate 
is concerned with in procc-edings relating to di^tes as to immoveable property under 
Chap 12, Cr. P. C , is not the nghls to posses the subject-matter of dispute but the 
aaual possession thereof at the date of the order under cl (1), sec. 145 The expres- 
sion ‘actual possession’ is plain and unambiguous and has no reference to any right 
to possess. In Agni Kumar Das v. Manlazaddtn, AIR 1928 Cal. 610, 113 I C. 181, 
30 Cr.L.J. 69. 56 Cal 290. 32 ClVJs’ 1173, 48 CL J. 193, a Full Bench of the Calcutta 
High Court he’d that the words ‘actual possession' in sub-sec. (1) of sec. 145, Cr P. 
Code mean actual phjsical possession, csen though wrongful, e.g , that of a recent 
trespasser in actual pos'cssion at the lime of the proceedings under sec 145 — Rahimdli- 
shah V. Emp.. AI.R. 1940 S-nd 61 (62), 41 CrLJ. 493 (494), 187 I C. 627. The 
only point for determination is who was in possession at the time of the preliminary 
order It does not matter whether such possession was wrongful or not. Actual 
possession is all that matters, subject of course to proviso 1, sub-sec (4), sec. 145, 
Cr P. Code — Abdul Laltf v ^^ohd Masud Khan, AIR 1936 Nag 3, 18 NLJ 
100, 1936 Cr C 34 See also CAi«a Tambt v. Vnappa, A.I R 1937 Rang 202, 38 
Cr.L J. 805, 169 I C. 939. It is not the duty of the Court m proceedings under 
sec. 145 to declare who is entitled to possession, the declaration must be as to who is 
actually in possession and entitled to remain In possession till a decision is given by a 
competent Court — Sabda v. Kuskal, 27 CrLJ 784, 95 I-C 320, 7 PL.T. 873 See 
also Suraj v Tulhek, 33 C W N 574, A I R. 1929 Cal 632 

By actual possession is meant not merely bodily possession but the possession of 
a master by his ser\’ant, or the possession of a landlord by his immediate tenant, or 
the possession of the person who has the property in the land by the usufructuary— 
Sutherland v Croudy, 18 WR 11 (13). 

■ViTiether the possession is on behaU of others or m one’s own right is quite irre- 
levant This section is concerned solely with the fact of actual possession whether 
lawful or unlawful, whether m contemplation of law enjoyed by the possessor in his 
own right or on behalf of others — Narayana v Kandasami, 3 L.W. 164, 16 Cr.L J 525; 
Tarujan v Asamuddt, 4 CWN 426 

There is no authority to show that a servant can set up that possession by him 
for his master or supenor is his own possession, or that the master or supenor cannot 

set up that that possession is his own, though exerased for him by the servant 

Perumal v Tiruvialai. 31 CrLJ 88, 140 IC. 900, 1932 MWN. 1079, Ind. Rul 1933 
Mad 63, 37 MLW. 143, A,IR, 1933 Mad 245, 1933 CrC 344 See also AIR ]9'>3 
Mad. 60. 43 MLJ 624, 1922 MWN. 629, 16 MLW 497 which lays down that the 
possession of a manager cannot be protected under this section against his master against 
whom he rebels 

^Vhere the Magistrate restrained both the parties from exercising acts of posses- 
sion over the disputed property under section 144, Cr P Code, and subsequently started 
proceedings under sec 145, Cr P, Code, hdd that no evidence could be offered to 
show the possession of either party for the period dunng which the order under sec 144 
vas in force before the date of the preliminary order under sec 145, cl (1), and that 
the Magistrate was consequently obliged to ascertain the possession immediately before 
the order under sec. 144 and to regard his intervention as an attachment suspending 
the previous possession whatever it migjit he, holding at the same time that the former 
possession continued, and although the lawful exercise of its rights had been forbidden 
for a time, the possession has never ceased to exist— /oyanfr Kumar v. J. B. Middleton, 
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4 CW.N. 562, 27 Cal. 785. See also Saddique v. Mohid. 32 Cr.LJ. 208, 129 I.C. 85, 
A.I.R. 1930 Pat 556, Ind. Rul. 1931 Pat 69. 1930 Cr.C. 1110. 

Possession of landlord by receiving rent from tenants is actual possession under 
this section — Narain Das, 1884 P.R. 19; Nobin Chunder v. Jogendranalh, 25 W.R. 18; 
Mahesh, 11 O.L.J. 743, 26 Cr.LJ. 398, 1 O.WN. 549, A.I.R. 1925 Oudh 251. The 
Tact that the tenants attorn to strangers by payment of rent to them, does not terminate 
the tenancy so as to put an end to possession of the landlord, and deprive him of his 
right to have recourse to this section in case of a likelihood of a breach of the peace, 
and to have his possession of the right to collect rent maintained — Sarbananda v. 
Pransankar, 15 Cal 527 (531). A lambardar who is in management of a village for 
the benefit of the three co-sharers of the village and who is himself a co-sharer, must be 
deemed to be In possession under this section — Ramdai v. Parbali, 1890 A.1V.N. 178. 
See also A.I.R. 1922 Oudh 199, 23 Cr.L.J. 650. 

In a proceeding under this section m respect of a tract of land a portion of which 
was admittedly in possession of tenants who had attorned to some of the second party, 
which party included these tenants, the Magistrate declared the possession of the 
first party in respect of the whole of the disputed property. Held that so far as the 
lands in the possession of the tenants were concerned, the possession of the first party 
must be declared through those tenants — Sutaj v. Tullock, 33 C.W.N. 574, A.I.R. 1929 
Cal 632. 

The possession contemplated by this section is absolute, eontinuini and not occa- 
sional possession Where the petitioners claim possession of a market stall for only one 
day in the week, this section is inapplicable— Nayon Manjaii v. FazUy Haq, 71 I C. 527, 
49 Cal 871, 24 Cf.L.J. 175, A.LR. 1922 Cal. 502. So also, where one of the parties 
claimed only the right to worship on the disputed land on only one day in the year and 
the right to make preparations for the holding of that worship by erecting huts for the 
purpose of holding pujak, held that sudt right was in the nature of an easement and 
not in the nature of possession, and proceedings under this section could not be taken 
as this section contemplates absolute continuing possession of either party— A/onii 
Chandra v. Pteo Nath. 17 C.WR 205, 13 CrL.J. 789. 17 C.LJ. 397, 17 IC. 533. 
But it IS not intended that possession must be such as should be exercised every day 
of the year. Continuity of possesrion should be understood with reference to the 
object over wfhich it is exercised By continuous possession is meant such possession 
which a party in possession may have occasion to exercise and has exercised and 
exercises whenever he likes With respect to lands which are fallow and liable to be 
submerged possession must be presumed to be with the owner until the contrary Is 
proved. Occasional acts of user of such land by the owner constitute possession for 
the purpose of this section — Lake Nath v. Baelal Cam, 31 C W N. 334, 28 Cr.L.J. 343, 
A I R. 1927 Cal. 313. 

See also Note 399, paragraph 3. 

Wrongjul possession : — ^The words "actual possession” mean actual physical posses- 
sion even though tvrongful, e g , that of a recent trespasser in actual physical possession 
at the time of the proceedings — Agni Kumar v. Mantaeaddin, 56 Cal 290, 32 C.WJ4. 
1173, 30 Cr.L.J. 69. AIR 1928 Cal 610, 113 I.a 181, 48 CLJ. 193 (F.B); Raj 
Nandan v Chhedi Thakur, A.IR 1932 Pat. 185, 1932 CrC. 418, 142 IC 157, 34 
Cr.LJ 259, 13 P.L.T. 178; Abdul Loltf v. Afohd. Masud Khan. AIR. 1936 Nag. 3. 
1936 Cr.C. 34, 18 NL.J. 100; Rahimaltshah v. Emp, A I.R, 1940 Sind 61, 41 Cr.LJ. 
493. 187 IC 627; Ambar AH v. Phan AH. 55 Cal. 826. 32 CW.N. 275 ( 280); Shriram 
V. Samirmal, 24 NLR. 148, 29 CrLJ. 902 (904), A.I.R. 1928 Nag. 284, 111 I.C. 662. 
The Magistrate’s duty is to determine actual possession and not whether the possession 
is rightful or wrongful — In re Sanganbasawa, 7 BomL.R 18, 2 Cr.L.J. 28; Srham v. 
Samirmal, 24 NLR 148, 29 CrLJ. 902 (903). The possession referred to in this 
clause is actual possession at the time of the imtiaUon of proceedings and not possession 
at the date of the Magistrate’s order. Therefore, possession, though obtained by wrong- 
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(ul means, but complete at the time of Inquiry, is actual possession within the meaning 
of this section — Gaukar, 5 P.R. 1897. See Sabda v Kusha, supra. 

Origin of possession . — A Afagistrate ought to inquire into the question as to riho 
is in actual possession of the property in di^te; he has no concern as to how the 
party obtained possession, provided that the possession dates more than two months 
prior to the date of the preliminary order — Ambler v. Pushong, 11 Cal 365. 

Actual possession, ii'/iflt is not : — Possession fay tenant is not possession of land- 
lord m cases where there is a dispute between the tenant and the landlord as to the 
fact of possession — Baboo Rcddt v. KuUappa, 2 Weir 107. Also, in case of dispute 
between two rival zemindars, constructive possession through intermediate holders 
(eg, ticcadoTS) to whom the rj*ots pay rents, is not contemplated by this section — 
Thacoor Dayal, 3 Cal. 320. This section does not contemplate the possession of a 
superior landlord to whom the occupier of the lands does not pay rent. It contemplates 
the possession of a landlord by his immediate tenant, i e., the person who pays rent to 
him — Sutherland v Crowdy, 18 W.R. 11 (13), 9 BLR 229. 

The possession contemplated by this section is a real tangible possession; there- 
fore, where a party claims under a document or agreement the nght to do certain 
things o\er a large e.xlent of territory, the performance of acts under such alleged 
right in one portion of the ground, is not of itself a sufficient possession in respect of 
a distant loi^ty— Be;ay Nath v Bengal Coat Co. 23 WR. 45 (48). So also, the 
mere purchase at an execution sale, without delivery of possession, does not amount 
to possession of the property purchased, and the rights of the purchaser will not be 
protected by this section— Raioe-a Atyanger v Krtshnasamy, 31 Mad 416, 8 Cr.LJ. 312 
The possession given by Amin in butwara proceedings is simply one of ownership, and 
not of occupancy, and is not contemplated by this section— Afaffcenrie v. Shere Bakadoor, 
4 CaL 378 (379). 

A succeuion certificate only authonses the holder to collect the debts of the 
deceased and is no bar to the Magistrate maintaining another party in possession of 
the lands belonging to the deceased — Seetaram v. Roy Sheo Golam, 18 W R 34 

Possession of forest land — In a dispute regarding forest land, the right to posses- 
sion of which w'as exercised by cutting timber from lime to time and removing the 
timber upon a certain price being paid (or, it is necessary to inquire as to who was in 
undisturbed possession of the land in dispute by felling the trees and removing the 
same without objection on the occasion immediately preceding the time when the 
dispute arose, and whichever party be found to have been in possession on that occa- 
sion, should be presumed to have possession when the proceedings commenced — Jagat- 
ktshore v Ashanulla, 16 Cal 281. IVhcrc it was found that certain jungle lands were 
in the khas possession of the Zemindar, and the other party without claiming any 
easement or customary nght. cut a few trees and encroached upon a small portion of 
the jungle, held that such internuttent encroachment did not oust the possession of 
the Zemindar — Bhola Nalh v Wood, 32 Cal 287 Cf Sec 147 (2) proviso 

Possession of minerals • — In proceedings under sec 145, Cr P C , it is possession 
that matters and not ownership In the case of unworked minerals possession follows 
title and the owner of unworked minerals is m possession of them though he is not 
actually engaged m working them. He is in a position to work them when he so desires, 
and he can lease them to others who may work them If the owner of unworked 
minerals under a defined area sinks a shaft and begins to work the minerals in that 
area, he can properly be said to be in actual physical possession of the whole of the 
minerals in that area In the same way, if the owner of minerals under a defined area 
grants to third parties mining leases of the minerals under portions of sudi area, he 
exercises acts of ownership over those minerals and he can truly be said to be in 
possession of the whole of the minerals under that defined area Others are in possession 
of the minerals at the places which are actually being worked by them — Ranchi Zamin- 
daii Co. V Pratab Udainalh, AIR. 1S09 Pat 209, 40 Cr L.J. 631, 18 Pat 215 20 P L T 
105, 182 I C. 89, 1939 P.W N. 72, 5 BJl. 711, 11 R.P. 657, 
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PeTmhsive possession : — Possession contemplated by this section is possession based 
on a claim of right to possession. The possession of a person which is merely permis- 
sive cannot come within the pundcw of this section. .Thus, the possession of an agent 
or ser\'ant which is permissive cannot give a party to a proceeding a locus standi as 
against his principal or master — Nritta GoPat v. Chandi Ckaran, 10 C.WN. 1088, 4 
Cr.L.J. 215; Bajirao v. Dabidai, 27 CrXJ. 212, 92 I.C. IW, A.I.R. 1926 Nag. 286. 
See also Rahimalishah v. Etnp., A.I.R, 1940 Sind 61 (62). 

405. Joint possession: — K the contesting parties are in joint possesrion, 
then it is clear that no order can be made under sec. 145 — Copala v. KTishnasicamy, 
54 I.C. 473, 21 CrLJ. 73, 27 M.L.T. 234. U M.L.W. 459; or under sec. 146— AW 
Kishore v. Kalika, 24 Cr.LJ. 869. 7S I.C. 69. A.I.R. 1923 Pat. 546, 5 P.L.T. 45; SAanfi 
Prasad v. Emp., 1937 O.WJ^. 214, 1M7 A Cr.C 37. Section 145 applies only to disputes 
about actual physical possessions and not to disputes about joint possession — Tl'a/i 
Muhammad v. Pahamt AH. 29 CriJ. 775 (777), 110 I C. 807, AIR. 1928 Lah. 818. 
Section 145 contemplates a dispute between two parties, each of whom asserts that right 
to hold ezr/i<rtt'e possession of the property as against the other and not a dispute 
between a parly claiming to hold joint possession with another and the latter contesUng 
such right Such a dispute nearly atwa)*s arises out of a claim to hold a spenfic share 
in the property, and this obviously is a matter which no Criminal Court can properly 
deal with Therefore, where two parties axe in joint possession (or entitled to joint 
possession) of the property in dispute, and one of them tries to evict the other so as to 
endanger the public peace, this section does not apply, and an order allowing one of 
the parties to be in possession till evicted by law is bad— ror«;c« v, Asamuddi, 4 
C.W.N. 426 (428); Krishna v. Radhashyom, 7 CWJ^, 118; Dhani Rom v. Bholanath, 
1902 P.R. 23; ii/atAcn v, Barada, 11 512, 5 Cr.LJ. 296; Shamlal v. Rajendra, 

\ P.L.T. 594. 21 CrLJ. 790; Arjun v. Chandan, 24 OC. 167, 22 Cr.L.J. 625. The 
Patna High Court has taken a contrary view in Nandkeshteor v. Sila, 13 P.L.T. 609, 
34 CrLJ. 115, 140 IC. 902, A.I.R. 1932 PaC 366. 12 Pat. 87. Ind. Rul. 1933 Pat 35. 
1932 Cr.C 899 at p. 901 and Rajkiskore Karain Singh v. AmiiuJ Hasan, 19 P.L.T. 211. 
The above view has also been followed by the Patna High Court in a recent case. It 
has been there held to be wrong to graft limitations upon the enactments which the 
Legislature has not pbccd there and that a case in which one party claims exclusive pos- 
session while another party claims to be in joint possession along with them is no less 
a question of disputed actual possession than if each party claimed exclusive possession 
of the entire area— Za/ar Ahsan v. Jugeshwas But Ray, 41 Cr.L.J. 171 (172), IK IC 
346, AIR. 1940 PaL 135, 1939 P.WJJ. 855, following Nandwesktear \\ Sitff, supra. 
It IS true that when it has been found that the contesting parties are actually in joint 
possession no order should be made under this section. The position is different where 
one of the parties claims to have and is actually found to have exclusive possesson 
adverse to the other party. The mere fact that the other party sets up a title to joint 
possession does not then render this section inapplicable— SAroprasai Shrham v. 
Govindram Hardtt, A.I.R. 1940 Nag. 265 (266), 1910 N.LJ. 375. It cannot be 
said that merely because the parties are brothers and presumbably members of a 
joint Hindu family the Court should not give possession to one as ag^nst the other 
—Jialat V. Chhangala}, 28 Cr.UJ. 877, 104 I C. 717, A.I.R. 1927 Oudh 316, 1 Luck. Cas. 
201, 9 AI.Cr.R. 43. Even in cases covered by joint possession where one party is by 
some arrangement actually in phyrical possesaon of a certain part of the property, the 
Magistrate would have jurisdiction to decide who was in actual possession of that part. 
Where there is actual phj-acal possesaon of definable and demarcated property, action 
under this section can be taken— Ramzan. 35 Cr LJ. 1384, 151 I.C. 728, A.I R. 1934 
Nag. 196, 1934 Cr.C. 895, 30 N L.R 300, Ai R. 1934 Nag. 257; taxman v. Ganu. 
AIR. 1935 Nag. 44, 17 NL,J. 216, A.I.R. 1934 Nag. 217, A four-anna share in the 
annual produce of a mango grove cannot be held to be a speafied or demarcated portion 
ol it — taxman v. Ganu, supra A Magistrate has Jurisdiction, under sec. 145, in the 
case of ijmaU land, where each party dums to be in excluave possession of specific 
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portions of the same — Basanta v. Mahesh, 40 Cal 982, 17 CW.N 944, 14 Cr.LJ. 269, 
19 IC. 541; Dhani Ram v. Bhola Nath, 23 P.R 19(C (Cr.); Dyaivappa, 29 I C. 66; 

Malan v. Makhan Singh. 2 Lah. 372, AIR. 1922 Lah. 348, 66 I C. 65. 23 Cr.L J. 
225. This section is not intended to regulate the mode of enjoyment, and when the 
parties are jointly entitled, an order under sec. 145 should not be made — Suib Narain v. 
Brij Mohan. 23 Cal 80. W'here the Ma^strate passed an order to the effect that one 
party was in possession throughout the year, while tltt other was entitled to possession 
joinUy wnth the former for a portion of that year, held that the order was beyond 
the scope of sec. 145 and was made without junsdiction The Magistrate was only 
authorised to decide which of the parties was in possession; he had jurisdiction only 
to find possession but not the mode of possession or how the possession was to be 
e.tercised — Rohini Nandan v. Jadunandan, 30 C.WN. 873, 97 I.C 78. The object 
aimed at by the Legislature is the prevention of a breach of the peace. This can be 
secured by asking one of the parties to keep away from the property. But where both 
parties have beeri in joint possession and are sliU prepared to commit a breach of the 
peace by trying to oust one another, it will not be m the interests of the preventive 
remedy that both should be maintained in possession It will certainly not help to 
maintain order and peace That is the reason why Courts have declined to declare the 
joint possesion of the contending parties— A/ofcawtmad Koolayappa v. Sheikh Abdul, 
27 hLL.J. 169, 15 Cr L J. 572 Even m such cases, the Magistrate is not competent to 
put one of the parties into possession; see Makkan v. Barada, supra In a recent Allaha- 
bad case it has been held that m such a case the Magistrate should attach the property 
under sec 146— Cfcira«/i v Mahadeo. 34 Ct L J. 480, 143 1 C. 54. Ind Rul 1933 All 168. 
1932 A.LJ. 819. 1932 CrC 938 (939). AIR 1932 All 683 If there is a likelihood of 
a breach of the peace, proceedings should be taken to bind over either or both parties 
to keep the peace under sec 107, Cr P. C — Skanlt Ptosad v Bmp, 1937 OWN 214, 
1937 A.CrC 37. But see Venkataraman, AIR 1930 Bom 172, 32 BomLR 340, 
125 IC 718, 31 CrLJ. 933 where hesitation was made to follow Makkan v Batada, 
supra. Where >t was found that the second party was m possession of the disputed 
land on behalf of the first party as also on behalf of himself, both parties being members 
of the same family, and the Magistrate declared the second party to be in possession, 
the order was without jurisdiction — Ktnu Mandat v Hajt Baul, 23 C WN 1051. 

IVhere a dispute related to a defimte plot of land, but the question was whether 
this plot was included in a piece of land which was in the exclusive possession of one 
of the parties or in another which was the joint property of both the parties in dis- 
pute, held that the Magistrate had jurisdiction to proceed under this section — Mon 
Mohan v. Rajendra, 7 CWN 462 

See Bande Ah Shaikh in Note 420 

Where the case is one of exclusive possession claimed by each set of landlords through 
their respective tenants, the Magistrate has junsdiction to pass an order in favour of one 
tenant against the other persons setting up their tenancy—CurKrfas v Kedar Nath, 38 
Cal 889, 12 Cr L J 408, IS C.L J 184. And the fact that there may be a joint title to 
land, does not prevent the application of this section, if the Magistrate finds that jxisses- 
sion is with one party— Roi/nar/i v. Street. 20 C W N 518, A I R 1917 Cal 404, 17 Cr L J 
251, 34 I C 971; Malan v. Makhan Singh. 2 Lah 372, A I R 1922 Lah. 348, 66 I C. 65. 
23 CrLJ. 225. The mere fact that the land is shamilat does not preclude the Court 
from making enquiry and taking proceedings under this section — Ciani, 33 Cr L J 123, 
166 IC 71, AIR. 1936 Lah 1015, 38 PL.R 332, 9 RU 334, 1936 CrC. 1118. The 
only question for the Magistrate is whether either party has actual possession, and if he 
finds that one party has actual possession of a defined area and the other party has not, 
he can make an order under this section, irrespective of the fact that the parties may have 
joint title to the land — Basanta v. Mohesh, 40 CaL 982, 17 C WJ4. 944, 14 Cr.LJ 269 

Generally it is correct to say that this section does not apply to a dispute relating 
to an undivided share in land or to an undivided share in the produce of the land, 
because sec 145, sub-secs. (4) and (6), Cr. P, Code, contemplates that one of the 
CR.- 25 
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parties shall be or shall not be put in i»ssession of the subject-matter of the dispute 
and a party cannot be put in possession of the undivided share of land or its produce. 
But with land which is owned by a zamindar and cultivated by him with his Aw/j 
he must, before division of the produce or batai, be deemed to be in possession of the 
land and of the produce of the land and the haris are merely his agents for the culti- 
vation and until the crop is divided between the zamindar and the harts, it is really 
the zamtndar who has custody of the crops and divides them. The position 'is not 
altered merely because there is a jazirdar who is entitled also to his share because the 
jagudar in effect takes the place of Government. Therefore, this ‘section applies to a 
dispute relating to the batai share of a zamindar — Muhammad Araf v. Satramdas 
Sakkimal, 37 Cr.L.J. 1030 (1031), 164 I.C. 969, A.I.R. 1936 Sind 143, 9 R.S 60. 
1936 CrC. 859. See also Muhammad Ah v. SkamstiJ Haq, AIR. 1910 Sind 33 (36). 

Where it has been declared by a Ovil Court that the property is joint and parti‘ 
tion has been ordered, no proceedings under this section can be taken until the parti- 
tion has been effected — Dharani Kanla v. Gtrija Kanla, 8 C W.N. 485 If the co-sharers 
have by express or tacit arrangement made a partition between themselves' so that 
each of them is in possession of a speafied and demarcated portion of the estate, there 
is nothing to prevent the application of this swtion — Basanta v. Mohesh, supra. So 
also, where it was found that each party to the dispute was in possession of separate 
dwelling rooms in the same house, the Magistrate was competent to pass an order that 
the separate possession of each party should continue — In re Krishnasami, 2 Weir 108 

If the public are declared to be in possesaon of any piece of land, then both the 
parties to the dispute are included in that term and the possession therefore is joint 
possession and the jurisdiction of the Court under sec. 145 is ousted— ManiA v. Pieo, 
17 C.W.N. 205, 17 C.LJ. 397, 17 I.C. 533, 13 CrL.J. 789. 

, Debuttor property being by nature impartible and inalienable, possesion of such 
property by co-shebaits must always be necessarily joint and as such beyond the 
scope of an order under this section. Where one of several co-shebaits had«-been 
entrusted with the sole management of the debuttor estate for convenience, a dispute 
between him and the other co-shebaits claiming to have joint management with him, is 
not a fit subject for a proceeding under this section— NnV/a Copal v. Chandi Charptt, 
10 C.W.N. 1088, 4 Cr.L J. 215. 

406. Clause (2) — *Land or Water’; — 

Building— Temple : — A dispute relating to possession of a temple comes within 
the provision of this section — Sundara v. ValUnakaya, 2 Weir 110 (111), whether the 
temple be wholly os partly private property or dedicated to purposes of public worsiup 
— Anon., 2 Weir 99 (100). As regards disputes arising between two pujaris regarding 
the right to perform the puja in a temple, or regarding the collection of offenngs, see 
Note 466 under sec. 147. , . ; - 

Markets : — A dispute about the exclusive right to collect the entire toll from o'ne 
partitioned half of the market, may be a subject of proceedings under this section-; 
Dunne v. Chandra Ktshore, 30 Cal. 593 But where the benid^ and other persons, 
who come to the market to sell their goods there, appointed a chaudhuri of the market, 
an office which imposed on him certain duties, sudi as regulating the business of the 
market and so forth and agreed to remunerate him for his services by allowing him to 
collect two pice per head of cattle brought into the mraket laden with artfcles for sale, 
a dispute between the chaudhurt and the servants of the zamindar, who were employed 
by her to collect her legitimate rents and pro6ts and sought'to deprive the chaudhuri 
of this source of his income, riiould be dealt with under sec. 107 and not under sec,'l45, 
Cr. P. C., as the payment to the ekaudhun was purely voluntary on their part' and 
was in no way connected with the ordinary rents and profits of the market and 'was’’nbt 
a perquisite of the zamindar, but was a personal matter between the ianias and the 
chaudhuri and the dispute did not relate to the "profits" of a market 'withm the meaning 
of the section— Ram Lochan, 36 All 143 (146), 12 ALJ 162, 15 CrL J. 27,' ' ' - 
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Fisheries : — there is bona fide dispute about a fishery or jalkar right, pro- 
ceedings under this section may be properly instituted — Balajit v. Bhoju, 35 Cal 117, 

12 C.W.N. 487, 6 Cr L.J. 393, 6 C LJ. 697. See also Amulya Chaian v. Amnia Lai, 24 
C.WN. 1075 (1076) in Note 234 

The subject-matter of a proceeding under sec. 147 may also be fisheries to which 
one of the parties may have a right apart from any right to the land upon which the 
fisheiy stands. The subject-matter of the proceedings under sec. 145, if it relates to 
fisheries, must relate to the particular local area where the fishery extends. The 
dJference, therefore, is that in the one case, that is m the case of sec. 147, the right 
may be a prescripts e right or right of casement to use water or land not belonging 
to the parties but belonging to somebody else, which has to be considered. Where 
the right claimed by the second party is the right to catsh fish in waters upon the 
land of the first party, it is in the nature of an easement or profits a prendre and, 
therefore, the proceeding clearly comes within the ambit of sec. 147, Cr. P. Code — 
Ramroop v. Mono. 35 CrLJ. 481, 147 I.C. 774. AIR 1934 Pat. 86, 1934 Cr.C, 113, 

13 Pat. 153, AL.R 1934 Pat 179, 15 PUT. 147. 

IMiere parties have joint rights in a. certain fishery and neither of them can be 
considered as claiming exclusive possession, and a dispute anses with regard to its 
possession, this section is inapplicable, because jomt possession does not come within 
this section. (See Note 405 above). If what was m dispute was not a share m the 
fishery but a share in its profits (i.e, cither the fish caught or their price when sold) 
it might have been dealt with under this section— BhabunotJi v Feary, 11 C.LJ 412, 
11 Cr.UJ. 370 See Note 466 

Ai/uvtai lands.— In the case of alluvial lands (m Bengal) recently reformed, 
where questions of breach of the peace arise, it is open to the Magistrate to deal with 
the matter either under the Bengal Alluvial Lands Act <V of 1920) or under the 
provisions of sec 145 of this Code. This section has not been impliedly repealed by 
Act V of 1920 m the case of alluvial lands recently formed- Afedal Jabad v Mafteuddi, 
2S CW N. 783, 25 Cr.L J. 1107, 81 I C 391, A I R 1924 Cal 980. 

Crops or other produce — The word ‘land’ includes crops or other produce of 
land But crops mean standing-crops and not crops which have been severed from the 
land and stored on the thrashing floor — Ramzan v fanardhan, SO Cal 110, 6 CWN 
881; Basudeo v. Mahadeo, 6 PLT 454, 26 CrLJ 1187} Ganga Prosad v Naram, 15 
All 394 (395); Chaurast v Ram Shankar, 28 All 266; Relumal v Pherumal, 22 SL.R. 
386, 111 I.C. 411, 29 CrLJ 857 ( 859); Ram Bhajan. 25 O.C 137, 23 Cr.LJ. 650. 
Crops cut and severed from the land are from their very nature moveable property. 
To hold that such crops do come within the meaning of sec, 145, cl. (2) would be 
unduly straining the meaning of "immoveable property" to which alone the provisions 
of sec. 145, Cr. P C, are applicable — Rajtndra Loll v Bnch Kurimi, AIR 1938 Pat 
527, 19 PLT 728, 1938 PWN 643, 40 CrLJ 12S, 178 IC 582 See also Maung 
Kau V Maung Po Tok, 41 CrLJ 123, 185 I C 119, AIR 1939 Rang 388 Contra 
— In re Krishnasami, 2 Weir 108 and Rahmdin, 22 SL.R 151, 28 CrLJ 989 (990), 
AIR. 1928 Sind 68, 105 I C 813, where it has been held that crops include cut and 
stored crops and Muntr Ahmed v Mahmud-ut-Maq, 1938 A WR (CC ) 134 where it 
has been laid down that sec. 145, Cr P C , covers a case of dispute relating to removal 
of crops which had been cut and claimed by bolh parties on the basis of their possession 
of some lands. See also 18 CrLJ. 756, 2 PatLJ. 637. 41 I C 132, 2 PLW 54 where 
it has been laid down that the Magistrate can deal under this section, with crops 
attached to, or if it is cut and lying on, the land but not when removed from it. 

A Magistrate has no jurisdiction lo i»ss an order under this section in respect 
of an undivided share in the annual produce of a mango grove — Laxman v Ganu, 17 
N L.J. 216, A L R 1934 Nag 217, AIR. 1935 Nag 44 The correct procedure would 
he an action under sec 107, Cr. F. Code — Laxman v Cenu, supra. 

Mines : — A dispute as regards mines and minerals and the right to work mmes, 
falls under this section, as mining rights must reasonably by regarded as fallmg within 
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the definition of the term 'land' whidi is intended to cover all profits derivable from 

Andrew Yule & Co. v. Skone. 49 I.C. 647, A.I.R 1919 Pat. 210, 4 P.L.J. 154, 
20 Cr.L J. 199; Bimda Prasad v. Tafo Iron & Sleet Co.. Ltd., A.I.R. 1922 Cal. 83. 71 
IC. 286, 35 C.LJ. 456, 24 Cr.L.J. 108, dissenting from The Indian Iron and Steel 
Company v. Banso Copal. 32 CLJ. 54, A.I.R. 1920 Cal. 824, 59 I.C. 403, 22 Cr.LJ. 
99 if that case purports to lay down broadly that a license to dig minerals confers no 
interest or estate in the soil, and that a dispute concerning mining rights is not one 
which the Magistrate can deal under this section; Panchi Zamindari Co. v. Pratab 
Udainatk, AIR. 1939 Pat. 209 (211), 40Cr.Lj. 631, 18 Pat. 215, 20 P.L.T. 105, 182 
IC. 89, 1939 P.W.N. 72, 5 BR. 711, 11 R.P. 657. When mica is dug and removed, 
this section does not apply — Sunder Math v, Jhari Lai, 18 CrL.J. 756, 41 I.C. 132, 
A.I R. 1917 Pat. 183, 2 Pat.L.J. 637. 

Trees severed from the land do not come within the purview of this section, and 
no order under this section can be made with respect to them— Sc/ad Husain v. 
Nanak Chand, 1917 P.W.R. 22, 39 IC. 301, 18 CrL.J. 461. But trees growing on the 
land come within this section, as bdng ‘produce of land.’ — Surjakanta v. Jagadindra. 
11 C.W.N. 198 ( 201), 5 Cr.LJ. 332; Alt Mohammad v. Fakiruddt. 24 CW.N. 1039 
(1045), 48 Cal 522, 32 CLJ. 270, 22 Cr.LJ. 213, 60 I C. 325. But lac which is 
not a part of the tree itself but is a parasitic growth on it, is not a 'produce of land’ 
or 'crop’ — Afi Mohammad v. Fafntuddt, 24 CWJ4. 1039, 22 Cr.LJ, 131, 59 I.C. 634. 
AIR. 1920 Cal 708, 32 O L J. 255. It is true that lac itself w ould not be immovable 
property, but it can only be propagated on trees and is so connected with trees that any 
dispute with regard to it must also involve a dispute with regard to land or right to enter 
upon that land for the purpose of taking the \zz—Narsingdas, 30 N.L.R. 311, 35 
Cr.LJ. 1381, 151 IC 348. 1934 Cr.C. 490, A.I.R. 1934 Nag. 112, dissenting from 
All Mohammad v. Fakiruddi, supra. The right to tap a tree is an Intangible property 
and may be the subject of proceedings under Ibis section — /ibial, 3 P.LJ. 316, 19 
CrL.J. 656, 45 IC. 484. It would more properly come under sec. 147. 

Rents A dispute as to collection oI rents falls under this section— 

V. Pran Sankar, 15 Cal. 527 (531); Ramasamt v. Danakoli, 12 Mad. 88; Abhayessari 
V. Stdhessari, 16 Cal 513; Laldhari v Sukdeo, 27 Cal. 892 (903); Sri Mohan v. 
Narsing, 27 Cal 259; Haridas v Abdul Hatleb. 19 C.WN. 959. 16 Cr.LJ. 590. A 
right to collect a share of the tent of an undivided property is, however, not a dispute 
concerning tangible immoveable property and sec. 145 does not apply to such a case 
— iSurb Waram v. Brij Mahun, 23 C^l. 80. 

Where there is no dispute as to the possession of, or extent of share in, a certain 
immoveable property, and the di^te is merely as to who is entitled to collect rents 
on behalf of all from the tenants, this section does not apply — Md. Fasti v. Md. Abdul 
Samad, 10 OC. 89, 5 Cr.LJ, 394; Akaloo v, Mohesh, 36 Cal. 986; Ramlochan, 36 AIL 
143, 12 AL J. 162; ie.. where there is no dispute as to the possession or share of land, 
a Magistrate cannot under this section determine the method by which the possession 
of the parties is to be exercised or the method by which the parties in possession are 
to collect the profits of \zr\d~Akdloo v. Mohesh, supra. See also AIR. 1922 Oudh 199, 
69 I.C. 90, 25 O.C. 137 and 16 CrX.J. 281, 28 IC. 332, 1915 M.W.N. 267, 17 MLT. 
225. 

This section applies where the dispute is as regards the collection of rents between 
joint owners governed by the Mitak^iara Law, as for instance, where one of the joint 
owners dismisses the common manager and claims to collect the rents separately on 
his behalf— Sri Mohan v. Narsing, 27 Cal. 259 (261), 4 C.W.N. 420; Bhaskari v. 
Bhaskaram. 31 Mad 318. 

Profits : — ^The profits must anse out of or emanate from immoveable property; 
therefore fees paid by pilgrims at Gaya at performing Sradh ceremonies cannot be said 
to anse out of land, and proceedings under this section cannot be instituted in respect 
of a dispute regarding such fees— Narayan v. Bugwan, 3 CLJ. 137, 3 Cr.L.J. 214. 
So also, a nght to th? offerings ^ven by worshippers for the worship of any Deity 
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cannot be said to be a right of prohts issuing out of the temple, but arising out of 
the Deity, irrespective of the temple building in ^^hlch the Deity may happen to 
dwell. A dispute relating to the rights to the offerings only, is a dispute relating to 
moveable property and is outside the scope of this section — Ram Saian v. Raghunandan, 
38 Cal. 387, 9 IC. 6, 16 CW.N. 574, 13 CL.J. 445, 12 CrL.J. 3; CMirom v. Lalbehari. 
37 Cal. 578, 14 C.WJ^. 611, 11 Cr.LJ. 292; Rao Sobhag Stngk v. Thakur Bakhlawar, 
23 N.L R. 84, 28 Cr.L J. 687, 103 I.C. 415, A I R. 1927 Nag. 333. So also, a dispute 
concerning the right to tahe sandal wood paste, when removed from an idol, does not 
fall under this section — In re Pandurang, 4 BonuL-R 438. A dispute with respect to 
the collection of offerings at a karbala caimot be the subject-matter of a proceeding 
under this section — Ghulam Stbtain v. Kami Khalon, 5 PL.J. 246, 1 P.L.T. 608, 21 
CrLJ.572. -See Note 466. 

A dispute as to the right to collect fees (as mere remuneration for conducting 
the business of the market) from the sellers of a market, the payment of such fees being 
purely voluntary on the part of the sellers and being in no way connected with the 
ordinary rents and profits of the market, and not being a prequisite of the Zemindar, 
is not a dispute as to the profits oi a market within the meaning of this section — 
Ram Lochan. 36 All 143, 12 A.LJ 162, 15 CrLJ 27. 

Fees called Khatagari, arhat and Kealt levied m respect of boats bnnging gram 
and moored in a shallow channel, but dissociated from the ownership of the site, are 
not included within the expression “land and water” as used in sub-sec, (1) of sec. 145, 
and explained m sub-sec. (2) of that section But though sec. 145, Cr. P. C, may 
not apply, sec. 147, Cr. P C, will and order passed under sec. 145, Cr P. C., can 
be upheld under sec. 147, Cr P C—Kunjo Mandal v Sarju Ram Maru/ari, AIR. 
1939 Pat 206. 1939 PWN 66, 20 PL.T. 164, 181 l.C. 176, 40 Cr.L.J 538. 5 BR. 
539, 11 R P 573. 

Right of Jerry —The right to a ferry, i.e, the right to carry passengers and their 
goods to and fro in a boat across a nver, cannot be treated apart from the possession 
of lands used on either side of the stream for the purpose of landing them Therefore, 
n dispute regarding a ferry including the land and the water upon which the right is 
exercised, comes under this section — Hutbullubk v. Luchmesuar, 26 Cal 188, 3 C.1V.N. 
49 But questions relating to rights to use a ferry come under section 147 and not 
under this section — Harbulla v Bapang. 3 CWN. 148i and action can more appro- 
priately be taken under sec 147, Cr P C — Ck GajfOj Singh, A.lR 1936 All 320 

A right to a bund (le, a completed bund) should be distinguished from a right 
to construct a bund. In the former case sec 145 applies; m the latter case sec. 147 
as it IS a right of user of water — Sasht Bbusan v. Debcndra, 33 CW.N. lOO-l (1005), 
31 Cr L J 94, 125 1 C. 857. \Vhen there is an apprehension of a breach of the peace 
regarding the cutting of the ridge of a pyne, the case falls exactly within the provisions 
of Sec 147, Cr, P C — Inderdeo v I>«rga Prasad, 37 Cr.L, J. 378, 160 I C. 945, AIR. 
1936 Pat. 59, 17 P.L T. 22, 1936 Cr C. 83 See also Ahmed Dm v. Jiwam, 27 Cr.L J. SOI 
95 1 C. 465, A.I.R. 1926 Lah 550 where proceedings under sec 107, Cr. p. C., against 
both sides were held to be a proper procedure 

Disputes as regards easements falls more appropnately under sec. 147 than under 
this section — Kah Kumar v Bejoy, 21 CrLJ 697 (Cal ); Asoram v. Cholu Lai 22 
CrLJ 768 (Nag ). A dispute as regards the right to use a well falls under sec 147 
not under sec. 145 — Nanhe v Jamil-ur-Rahman, 23 ALJ 41, 26 Cr.LJ 683 (684)' 

Proceedings under this section cannot be instituted with respect to moveable 
Ihra Lai 23 CrLJ 440, 77 I C 728. 11 OL J 59. A I R. 1924 Oudh 33l See 
Mahadei v Bern Prasad, in Note 427. 

407. Clause (3)— Service of Notice:— A copy of the order, statine the 
grounds of the Magistrate's satisfaction must be ser\-ed on the parties for "t ^ the 
intention of the law, not only that the Magistrate ^ould haie suffident * ds 
proceedings under this section, but that he should inform the parties cone ^ 
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grounds on which the proceeding had been instituted — Gobtnd Chandra, 20 Cal 520. 
The Magistrate ought to satisfy himself that the copy of the order has been duly 
served on the parties alleging the non-recdpt of the notice; and the Magistrate’s omission 
to do so vitiates all subsequent proceedings — Srilrati v. Ram Kumar, 8 C.WN. 76. 
In a proceeding under sec 145, Cr. P. Code where no summons was affixed to the 
house or served upon the opposite party personally or upon an adult male member of 
-his family, there was no ser%’ice of any Idnd upon him. No cx parte proceedings are 
. possible in cases where there has been no service. This is itself sufficient to vitiate 
all the proceedings of the Magistrate — Tutab AH Khan v. Shromani Curdwara, 34 
.Cr.LJ. 616, 143 I C. 477, Ind. Rul IMS Lah. 356, 1933 Cr.C. 267, A.I.R. 1933 Lah. 
145 Service of notice under the second part of sec. 145 (3) does not dispense with 
ordinary service upon the parties as required by the first part of that sub-section — ibid 

When the Court decides to take action, all processes should be served at the 
expense of the Crowm — Phutania, 25 Cr.LJ. 1109, 81 I.C. 933, A.I.R. 1925 Nag. 142. 

Local service : — The provision regarding the local service of notice was made 
with the intention of guarding against colluave proceedings as well as to give to any 
one interested, who may, through an oversight or otherwise, not have received a 
summons, an opportunity of coining in with his claim and to notify generally to all 
persons in the locality that a proceeding under this section has been set on foot— 
Krishna Kamani v. Abdul, 30 Cal. 155 (197), 6 C.W.N. 737 (F.B ). As regards the 
effect of clause (3) on the power of the Magistrate to add parties, see same ease cited 
in Note 401, ante. 

Notice under section 10? or 147 not sufficient : — Where notice was issued under 
’section 107 to show cause why the accused should not execute a bond for keeping 
'the peace, and the Magistrate when he tried the case recorded an order in the course 
.of which he slated that on the facts the case was one for the application of sec. 145, 
and not one under sec. 107, and proceeded at once to pass an order under clause (6) 
‘of this section, the order was held to be bad— Sutru v. Ram Pergask, 30 Cal 443. 
Similarly, where a Magistrate gave notice under sec. 147 and started proceedings under 
‘that seaion, but no objection being taken, did not decide whether sec. 147 was applicable 
to the proceedings but passed an order purporting to be under sec. 145, without 
giving notice of his intention to act under sec 145, the Magistrate’s order was made 
without jurisdiction— S«6ra»iom’a v. Sanyasia. 19 MLJ. 18, 2 I C 310, 5 ML.T. 103, 

9 CrLJ. 565. In both these cases the Magistrate ought to have issued fresh notice 
-under- sec. 145. See Notes 432 and 470A. But where proceedings under sec 144, 
>Cr. P C., were converted into proceedings under sec 145, Cr. P. C., In presence of 
-the parties who filed their written statements and adduced evidence in support of 
their case, non-service of fresh notice of proceedings under sec 145, Cr. P. C., on the 
parties would not invalidate the Magistrate's action as the parties were cognisant of 
the case and hotly contested it throughout — 19 Cr.L J. 396 44 I C 748 4 Pat.L.W. 
•234. 

Proof of service -.—Where oik of the parties denies the service of the order, the 
written return of the serving peon is not sufficient proof of the service The Magistrate 
should examine the’ serving peon on this point— /ogenrfra v. Abu, 8 C.W.N. 719 

Kon-service of personal notice -—Failure to serve the notice upon the parties 
concerned is a mere irregularity cured by sec. 537 if the party professing to be aggneved 
has full knowledge of'the proceedings— Afg Mauk v. Mg. Po. 3 Rang. 169; Bidhyadhar 
v Jagodish, 7 OC 334; Bhure Khan v. Kekha, 25 Cr.LJ 159, 76 I.C. 303, AIR. 
1924 Nag 171; such omission will not render the proceedings void, if the parties were 
present and no prejudice was caused— ilefri Prosad v. Sheodal, 30 All. 41. 4 ALJ. 
705i or if the parties appeared before the Magistrate who explained matters to them 

fully, and they evidently understood everything that was requisite Nut Bakhsh, 1917 

P.W.R. 26, 39 I.C. 1001, 18 CrLJ. 633; or if the person did not question the order 
—In re Chennapudayan, 30 Mad 548. But if the party professing to be aggneved 
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Hzd no knowledge of the proceedings, the onussion to serve notice on him vitiated 
the trial — Scjo Patel v. PaTashram, 28 Cr.LJ. 418 101 I.C. 450, A.I.R. 1927 Nag. 
234. .According to the Patna High Court, non-service of the notice is by itself a 
gm’e irregularity which \itiates the trial — Ram Sakai v. Deonandan, 19 CrL.J. 71, 
43 LC 103, 4 Pat.L.\V. 183; Sheonandan v. Wahtdul, 19 Cr.LJ. 112, 43 I.C. 336. 5 
ratL.W 254, 1917 Pat.IIC. 200; but non-service of notice on one member invalidates 
the proceedings only so far as that member is concerned, and does not invalidate the 
whole proceedings — A'artdan v. Staram, 7 PLT. 156, 26 CrLJ. 1287. The Lahore 
High Court has also held that no ex parte proceedings are possible m cases where there 
has been no sendee. This ris itself sufficient to vitiate all the proceedings of the 
Magistrate — Turab AH Khan v Sferowiom Gurdtaara. AIR. 1933 Lah. 145, 1933 Cr.C. 
267, 143 I.C. 477, 34 Cr.LJ. 616. Ind Rul 1933 Lah 356. Where no preliminary 
order as required by sec. 145 (1) was served on a person nor was he given an opportunity 
to prove his possesaon over the subject of the dispute, he cannot be subjected to the 
final order passed by the Magistrate in the proceedings under sec 145, Cr. P. Code 
— Muquin-un-Ntsa v Afimad-nn-Niso, 26 CrL.J. 1581, 90 I C. 541, 36 O.VV.N. 704, 
AIR. 1925 Oudh 605 The Bombay High Court set aside the order of the Magistrate 
where no notice was sers’ed on the opposite party — Pandurang, 24 Bom. 527 (533). 

\\'here the Magistrate did not serve any notice upon any person, nor did he afi« 
a notice on the property in dispute, nor received a written statement from either 
party, and passed the order m the absence of one party, the proceedings of the 
Magistrate were exceedingly irregular and were bad for want of jurisdiction — Ahmed 
Choudhury v. Parbati, 35 Cal 774, 12 CWJ^ 848. 8 CrL.J 119; Abdulla v. Gunda, 
7 P.R. 1907, 71 P.LR. 1908, 6 CrLJ. 133; Barawan v. Tilok, 4 PLT 723, 24 Cr.LJ. 
345 

Seffing aside of ex parte order -—If the proceedings were heard and an order 
passed tx parte on account of the absence of a party, and that party afterwards 
appears and alleges non-service of notice and applies for reheanng of the case, the 
Magistrate cannot reject the application but is bound to re-open the case after 
satisfying himself as to the truth of such allegation— A'ofi Cliaran v Abdul Laskar, 24 
aWN. 902. 21 CrLJ 848. 32 CL J. 14, 58 I C 928 See also Sego Patel v. Paraskram, 
28 Cr L J. 418, 101 I.C. 450, A I R 1927 Nag 234 

See Note 446. 

Omission of publication of notice —The provisions to the publication of the order 
m some conspicuous place near the property in dispute, is directory and a matter of 
procedure only Omission to publish the notice is not an illegality which deprives 
the Magistrate of his jurisdiction, and unless il be shown that some one interested has 
been materially prejudiced by the omission, the High Court will not interfere — Sukh 
Lai V. Taro Chand. 33 Cal 68, 2 CLJ 241, 9 CWN 1046, 2 CrLJ 618 (FB) 
(overruling 8 CWN 590 and 9 C.WN 909); Debt Pjosad v Sheodat, 30 All 41, 
4 ALJ 795, 1907 AWN. 265, 6 CrLJ 352; Muhammad Sharif v Dhanpat, 1914 
PWR 15, 23 IC. 487. AIR 1914 Lah 295, 15 CrLJ 279; Sajad Husam v. Nanak 
Chand. A.I.R 1917 Lah 35. 34 IC 301, 18 CrLJ 461; Xur Baksk v Emp, AIR. 
1917 Lah 35, 39 IC 1001, 18 CrLJ 633, Jklas v Raghuraf, 12 OC 400, 11 CrL.J 
69; Bhuie Khan v Kaktia, 25 CrLJ 159, 76 IC 303, AIR 1924 Nag 171; Maung 
Mauk V Maung Po Yon. 3 Rang 169, 94 I C 70S, AIR 1925 Rang 270, 27 Cr L J. 
660; Md Mahdishah v WahdaUhab. 25 Cr L J 1292. 89 I C 156, A I R 1926 Smd 
53; Parbhu Dayal. 25 CrLJ 1139, 81 1C 963. AIR. 1925 Oudh 152; Basauran v. 
Tilak, 24 CrLJ. 345, 72 I C 345, AIR 1922 Pat 77, 4 PLT 723, 1 P L R. 130 Cr 
■ Where no notice was issued as required by the section and there is no finding 

that there was a danger of a breach of the peace, the final order must be set aride 

Emp V Sis Ram. 32 Cr L J 139, 128 I C 313, A.f R 1930 Lah 895, Ind. RuL 1931 
Lah 41, 1930 CrC 991, 12 LahLJ 147; Budhan v Ram Rakho Mat. A I.R 1915 
Lah 232. 16 CrLJ 628, 30 IC 452. 169 PL R 1915, Tara Chand v Bihari Lai Z* 
P,LR 1916, 38 IC 868, AIR 1916 Lah 378, 18 CrLJ 36: Sher Khan v Pazal 
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Jlahi, AI.R 1925 Lah. 368, 88 I.C. 601, 26 CrXJ. 1177, 26 P.L.R. 187} Chanan Stngh 
V. 39 Cr.LJ. 702, 176 IC 124, 40 PX.R. 20, 11 R.L. 165, A.I.R. 1938 Lah. 
345. In a very recent case the Lahore High Court dissented from the view expressed 
above and followed the earlier cases mentioned in the previous paragraph, holding that 
sea 537, Cr. P. C, cured such defects — Ratan v. Tika, A.I.R. 1939 Lah. 233, 41 P.LR. 
188, 40 Cr.L.J. 784, 183 I.C. 351. 

irarruM} to compel attendance of party ; — Under this section, the matter in issue 
is not the commission of an offence, but the settlement of a dispute, and it is entirely 
optional with the parties to attend or not} therefore, the issue of a warrant to compel the 
attendance of any party is illegal — Kefatulla v. Ferutuddin, 5 C.W.N. 71. 

408. Clause (4) — Inquiry: — Sub-sections (1), (4), (5) and (6) of this 
section are complementary. Once an order has been passed under sub-sec. (1), it is 
obligatory for a Magistrate to make the inquiry provided for in sub-sea (4) subject 
only to the obligation under sub-sec. (5) to terminate the proceedings in the circumstances 

therein contemplated. The words of sub-sea (4), “the Magistrate shall then ” 

are mandatory. The word ‘then’ refers to the stage when in compliance with the 
order under sub-sec (1) the patties have put in their mitten statements and attended 
the Court. Sub-section (5) is emphatic that the order under sub-sec. (1) shall be 
final subject to the one exception that the Magistrate shall cancel the order and stay 
all further proceedings if it is shown that no dispute likely to cause breach of the 
peace exists or has existed. On the completion of the inquiry under sub-sec. (4) a 
final order under sub-sec. (6) must follow, it being obvious that the holding of the 
said inquiry is a condition precedent to the making of the order under sub-sec. (6} 
—Muhammed AU v. Shamsul Haq. AIR. 1940 Smd 33 (36), 41 Cr.L.J. 486, 187 I.C. 
636. 

Inquiry by subordinate MagUtrale The inquiry contemplated by this section 
is a personal inquiry to be made by the Magistrate who passed the preliminary order, 
and not by any one else. He has no jurisdiction, even with the consent of the parties, 
to make over the inquiry to any other Magistrate— Wamdwf Hoque v. Sk. Ateit, 2 
P.L.J. 86, 18 CrLJ. 145. Therefore, an order under this section based upon the 
report of a Subordinate Magistrate made after inquiry by such hfagistrate is illegal 
— Anon, 4 M.H.C.R. App 200. Though see. 148 enables a Magistrate acting under this 
section to depute a Subordinate Magistrate to make a local investigation, he ought not 
to depute to such Subordinate Magistrate the toJiole investigation under this section, 
but on the receipt of the report of such Magistrate, should himself take wntten 
statements from the parties and receive the evidence produced by them and conclude 
the investigation — Anon, 2 Weir 118; Baliarsiniukuri v. Cadagamma, 35 L.\V. 390, 33 
Cr.L.J. 536 (537), 138 I.C. 68, 1932 M.W.N 425. 1932 CrC. 334, Ind Rul. 1932 Mad. 
496, A.I R. 1932 Mad 368 If a Magistrate omits to take evidence as required by 
clause (4), but refers the ca*se to a Subordinate Magistrate to report thereon, his 
order based on such evidence alone is made without jurisdiction and must be set aade 
—Arumuga v Venkatasubbier. 31 Mad 82. 17 M L J. 535, 3 MX.T. 108; BaltaTsimukun 
v. Gadagamma, supra But in another Madras case it has been held that the order 
based on the report of a Sub-Magistrate is not without jurisdiction. The essential 
requisite to give jurisdiction to a Magistrate is that he must be satisfied about the 
existence of a dispute likely to cause a breach of the peace. His subsequent action 
is a matter of procedure and not of jurisdiction— /agannaMo v. Venkatagopalakrishna. 
37 M.L.J 589, 20 Cr.LJ 773 (dissentmg from 31 Mad. 82) See Note 477. 

409. Procedure: — “It should be impressed upon Magistrates that the whole 
object of and only excuse for proceedings under sec. 145 is the prevention of a breach 
of the peace supposed to be imminent, and that the procedure to be followed in 
disposing of such cases is that laid down in section 145, sub-section (4) of the Code, 
which must be strictly observed. It should be the primary aim of the inquiry officer, 
therefore, to arrive at his decision with the utmost promptitude consistent with an 
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adequate investigation into the dispute before him, and he should be specially careful 
not to permit the proceedings to assume the onnplexion of a civil suit, or in any 
way to countenance an endeavour on the part of either party to secure any advantage 
for the purposes of. avil litigation ” 

“The trying Magistrate should be in a position to insist upon the taking up of 
the case on the date feed for hearing, and it should not be necessary to grant adjourn- 
ment after adjournment simply because the parties are not given due notice of the 
proceedings, or by reasoft of the proceedings themselves being inaccurate or incomplete. 
Once the case is commenced, the hearing Should be continued de die in diem until the 
Magistrate is in a position to arnve at a deciaon, but m doing so he must remember 
that the sole object of his inquiry is to determine, if possible, the fact of actual posses- 
sion, and that e\*en in the case of an ex parte proceeding, there must be some recorded 
endence to justify the order passed by him” — Cal G. R. & C. 0 , pp. 10, 11; Saslu 
Sahu V. Nathuni. 6 P.L.T. 258, 26 Cr.LJ. 105 (106, 107), AI.R. 1924 Pat. 689, 83 
I C. 665, 3 PatLR. 145 (Cr.). W'here the dispute has reached a stage so critical that 
a breach of the peace is immediately to be apprehended and the parties have had 
opportunity to say they have to say. the refusa* of the Magistrate to grant adjournment, 
does not amount to an irregularity A case under this section does not admit of 
procrastination and delay — Khan, 26 SLR. Cr.C. 681 (683) The idea of this section 
is that it IS a short and summary manner of awarding possession until other cases 
connected with the subject-matter of the suit are decided It i$ sec 145, Cr. P. C, 
case that has got to be finished quickly in order that there may not be breach of the 
peace until the other cases whose orders may ovemile sec 145 decision, may be brought 
to a close — Mo Nyain Mya v Mount Pa Hlatk, 30 CrUJ. 344 (345), 114 I C. 677, 
AIR 1928 Rang. 314, Ind Rul 1929 Rang 69, following Nia Po Tin v. Nta Po 
Saung. 74 I.C. 68, 1 Rang 53. 2 BurLJ 32. AIR. 1923 Rang. 211, 24 CrLJ. 740 
In real proceedings under this section it does matter that the Magistrate's order should 
be passed quickly and it does not matter if the finding in regard to possession is 
wrong— Ganfiof Kunbi v Dewaii, 29 CrLJ 676, 110 I.C. 228, 10 AI.CrR 411 See 
also Gaya Prasad v Ram Sarober, AIR. 1934 Pat. 471, 15 P.L T. 453, 1934 Cr C. 
1064. 

The sole procedure in an inquiry under section 145 by a Magistrate is as to who 
was in actual possession of the land m dispute, and a Magistrate should not deal 
with such proceeding as if it were a (it'd suit by framing several issues and trying 
them — Kochai v Romesk, 35 Cal. 7K 

It is incumbent on Magistrate to dispose of proceedings under this section as 
quickly as possible, and therefore, the procedure of a summons case is to be followed 
and not that of a warrant case — Mcti Singh v. Dhanukdkari, 24 Cr L J 595, 73 I C 
339, AIR 1923 Pat 53; see also Bisicanath v Skivanand. 2 PLT 330, 22 CrLJ. 
J30: Khubi v Darbaii, 2 PLT 267, 22 CrLJ 481 (482); Hurendra v Bhobani. 11 
Cal. 762, and Ram Chandra v. Manohur, 21 Ca! 29, where the procedure of a summons 
case has been recommended In another Calcutta case it has been remarked that 
in cases dealing with taking securities for keeping the peace or for good behaviour as 
also in cases of public nuisance, the Legislature has expressly pronded (see secs 117, 
137) that m some specified instances the procedure of a summons case, and m others 
the procedure of warrant cases shall be followed The conclusion, therefore, is that 
neither the procedure presenbed for a summons ca«e nor that of a warrant case is 
to be followed, as such a protracted im'cstigation would defeat the veiy object m \uew, 
fii . an effective prevention of a breach of the peace The proceedings under section 
145 are intended to be prompt and should be concluded without delay and the Magis- 
trate may adopt a procedure which mil best carry out the object of the Legislature 

Tarapada v. Nurul Huq. 32 Cal 1093, 2 CLJ. 280, 2 CrLJ 679 The same s-iew 
is taken in Snyj’o Kama v. Hem Chandra, 30 Cal 508, 7 C.WJ'I 404 

Sine tfjc adjournmenl • — A Maipstiate has junsdiction to postpone sine die a 
proceeding under sec. 145, Cr. P. Code, c^ieoally when he e.xpects that settlement 
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proceedings will soon commence — Guru Das v. Wealheral, 13 C.W.N. 601 (603), 11 
Cr.LJ. 7, 4 I.C. 537. But see Abdul Rauf v. Rahomuddtn, 13 C.IV.N. 104, 8 C.L.J. 
504, 9 Cr.LJ. 35, 4 I.C. 328 

Such parlies: — words “such parties” must be interpreted with reference 
to the words ‘parties concerned in such dispute’ in sub-section (1), the effect being 
to restrict the inquiry to the parties concerned in the dispute, notwithstanding that 
persons other than those may have been summoned by the Magistrate or may have 
come in of their own accord on the'publication of the copy of the order in the locality 
— Krishna Katnint v. Abdul Jabbar, 30 Cal 155 {198) (F.B). See also Babu Ram 
Pandey v. Shyamdto Narayan in Note 429. 

410. Question of title: — Chapter XII contemplates an inquiry solely with 
reference to the fact of actual possession, irrespective of title. The crucial point to 
bf decided in proceedings under this section is as to who is in actual possession of the 
subject m dispute, and not who is entitled to such possession. This section contem- 
plates a determination of the question of possession without reference to the merits 
of the respective claims of the disputing parties to a right to possess the subject of 
dispute — Tarapada v. Nujul Hug, 32 Cal. 1093, 2 C.L J. 280, 2 CrL.J, 679; Arju Mea 
V Arman Mca, 7 CLJ. 369, 15 CrLJ. 470; In re Fandurang, 25 Bom. 179 (184, 
185); Amir Hassan v. Qadir Baksh, 28 PXR. 107, 28 Cr.L.J. 328; Ram Prosad, 54 
I.C 616, 21 CrLJ. 136; Subda v Kushal, 27 CrLJ 781, 7 P.L.T. 873; Subbaranta 
V. Mariya, 16 ML.T. 52, 15 Cr.LJ. 559; Venkalapatlu v. Sanyasiraju, 35 LW. 390, 
33 Cr.LJ 536 (537); DatmuUa v. MabaruUa, 27, Cal. 918; Dcbendra v. Dhanmani, 
37 C.W.N. 849 (851); ChoebaUngam v, Ammalaicht, 2 Weir 98; Abdul IVahab, 27 
Cr.LJ. 44 (Oudh); In re Mallappa. 28 BomLR 488, 95 I.C. 62, 27 Cr.LJ. 734 
(735); Gursakai v. Meghu, 35 Cr.LJ 513 (515), 154 I.C, 426, AIR 1935 Pat. 83, 
16 P.LT. 19, 1935 Cr.C. 143; Baliorslmltunt v. Co(fo|o>nmo. 33 Ct.L.J. 536, 136 I.C 
68, 1932 M.W.N. 425, 1932 Cr.C. 334, Ind Rul. 1932 Mad 496. 35 M.L.W. 390. 
AIR. 1932 Mad 368; Abdul Latif v. Mohd. Masud. A.I.R 1935 Nag 3, 1936 Cr.C 
34, 18 NLJ. 100. Even a trespasser can be maintained in possession— -S«hda v. 
Kushal, supra See also Mansekam PiUat v. McenammaJ, 1937 M.\V.N. 732. IVhere’ 
a Magistrate in deciding a case under this section refers to the claim of any parties 
to a right to possess the land in dispute, he exceeds his jurisdiction and his order 
will be set aside — Ram Dayal v. Kedarnath, 6 C.LJ. 182; Prayag v. Gobtnd, 32 Cal 
602, 2 CrL.J 552. The reason for the prohibition is that before possession can be 
awarded merely in virtue of the true title, the true title must be determined and 
that may involve a difficult enquiry for which a Criminal Court is ill-adapted— 
Shaikh Sujaddt Mondal V F. L. Cork, 22 C W N. 499 (504), 19 CrLJ. 681. 

Questions of title are of little importance* under this section except in so far as 
they may be available to show who was in actual physical possession of the land at the 
time when proceedings are taken — Debendra v Dhanmom, 35 Cr.L.J. 489, 147 IC 817, 
A.I.R. 1934 Cal 95, 37 C.W.N. 849, 1934 CrC 81. Questions of title are irrelevTint 
under this section— Simderfol, 38 CrL.J. 375, 167 IC 359, AIR 1936 Nag 271, 1936 
CrC. 1114, 9 RN. 179, I.LR 1937 Nag 174. 

The Magistrate may, if necessary, take and consider evidence of title to enable him 
to decide the question of actual possession, but proof of title is not proof of actual posses- 
sion — Panaganti Parthasaralhy v. Pallikapu, 34 Mad 138, 6 I C. 398, 910 M.W.N. 400, 
SfiriVom V Samtrmal, 29 CrLJ. 902 (903), 111 IC 662, AIR 1928 Nag. 284. 24 
N.L R 148 Where no sufficient evidence of possession is produced by the parties, the 
Magistrate may use evidence of title merely to guide and assist his mind in coming to 
a decision upon the question of possesion — Raja Babu v. Muddun Mohun, 14 Cal. 169; 
Ramesh Chandra v. Mahim Chandra, 35 C.L J. 155. AIR 1920 Cal 889. 61 I C. 174, 
22 CrLJ 350; Ram Satup v Darsano, 1 P.L.T. 387, 21 CrLJ. 748, AIR. 1920 Pat 
499, 58 IC. 252; Adaikkatt v. Nallakaruppan, 1922 MWN. 12. 23 CrLJ. 197, 65 IC 
853, 15 M L.W. 62, A.I.R. 1922 Mad 188; Balbhaddar v. Aditya Prasad, 6 O W.N. 17. 
114 I.C 810, AIR 1929 Oudh 82. 30 CrLJ 381, Ind. Rul 1929 Oudh 202; Jagdamba 
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Dcriv. Emp.2i CrLJ. 1107, 171 I.C. 181. 1937 0,L.R. 526, 10 RO. 95, 1937 A.CrC. 
151, 1937 0.\V.N. 1016, A.I.R. 1937 Oudh 510. The Court, in proceedings under sec. 145, 
Cr. P. C., can properly consider questions relating to title where such is necessary in 
order to ascertain xiho is in possession — Ranchi Zamindatt Co v. Pralab Udainalh. 
AIR. 1939 Pat. 209 (211), 40 Cr.LJ. 631, 18 Pat. 215, 20 P.L.T. 105, 182 I.C 89. 
1939 PW.N. 72. 11 RP. 657, 5 BR. 711. 

But if the Magistrate finds that the evidence of possession on both sides is equally 
unieliable. he cannot rely on the presumption that possession follows title; in such 
a case he should act under sec. 14$ If, however, he finds the evidence on both sides 
reliable and equally balanced and he is unable to conclude from such evidence which 
party is in possession, then he is entitled to corroborate the evidence of possession given 
by one side by the presumption as to possession ansmg from the title which he finds in 
that side— Atsfioy v. Btojeswar, 26 CW.N 1000. 24 Cr.LJ 141, A.IR. 1923 Cal 303, 
71 I.C. 365 But he must use the evidence of title for his limited purpose. Instead of 
proceeding to decide as to the actual possesaon he virtually puts aside the considera- 
tion of this question and determines flie question of title atone, he is doing that which 
the law has forbidden him to do — Kali Krtsto v Cohm Ah, 7 Cal. 46. And a decision 
under this section ought to be based upon evidence of possession and not of title — 
Ib-.d. WTiere evidence of possession is available, a Magistrate acts clearly without 
]onsdiction in deciding the claim of the parties to possession on documentary evidence 
of title — Juthen v Ram Noratn, 18 CW.N 700, 15 CrLJ. 202; Srtmanavedan v. 
Parflf>rai’a«, 38 ML J 73, 21 CrL.J. 46. 

411. Perusal of statements:— The Magistrate shall peruse the written state- 
ments of both parties. An tx parte order made on the written statement of one of the 
parties and upon the failure of the other party to file one. without some evidence on the 
side of the party filing the written statement in support of it, is without jurisdiction— 
Cobind V. Ntbaran, 8 CWN 642; Naiem v Jartalali, 12 C.WN 771, 8 CrLJ 27. 
And the Magistrate fails to exercise jurisdiction if he refuses to grant further time to 
the parties to file written statements— St Mansat Afi v MatiuUah, 12 CWN 896 
See Note 403, ante. 

412, ‘‘Hear the parties”: — If a party is absent, the Magistrate can proceed 
CT parte, but he should take some evidence to show that the party who is present is 
entitled to an order in his favour— Kam Kttsta v Aghore, 6 CWN. 925 The Magis- 
trate has no jurisdiction to found an order upon the mere absence of the other party 
without recording any evidence at all upon the question of possession— Cftinnoparcd- 
digari v MaJa Dasan. 3l Cr L J 190, 120 I C 895. 1929 M W.N 708, AIR .1929 Mad 
847, 31 M L W 104 Once a Magistrate has found that there is an apprehension of a 
breach of the peace it is his duly to inquire mto the possession of the parties and to 
pass orders accordingly either under sec 145 or under sec 146, Cr P. C It becomes 
unnecessary for him to pass such an order with regard to possession only on his being 
setisfied either that there is no longer any apprehension of a breach of the peace or that 
no dispute between the parties exists or has existed The mere fact that one of the 
parlies was absent on the date fixed docs not entitle a Magistrate to dismiss proceedings 
under sec 145, Cr P C , when th'ere has been a definite finding that there is an appre- 
hension of a breach of the peace There is no provision in sec 145, Cr P C, which 
would warrant the dismissal of the case, merely because the complainant failed to attend, 
and such order of dismissal is ultra tides — A/f Raquma v Mt Ghhai. AIR 1940 
Oudh 22, 1939 OWN 974, 1939 OLR 651, 184 IC 751. 41 CrLJ 95 The Magis- 
trate must hear the arguments at the conclusion of the evidence on both ades, just 
a' it is the procedure prescribed in a summons tnal; and the refusal of the Magistrate 
to hear the arguments of the parties vitiates the fin^ order — Dhabart v Corakh Prosad, 
46 IC- 517, 5 PLW 103, 19 CrLJ 741 (Pat.) 'Hear the parties" means hear the 
evidence of the parties and arguments of Counsel or Pleaders appearing on iheir behalf 
or arguments addressed by themselves, and if the Mag strate refuses to hear argument’s 
he is not complying with the provisions ot law which are imperative— C^ufam v Kanis, 
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57 I.C 92, 5 P.L.J. 246, 21 CrLJ. 572, 1 PX,T. 608, following Surendjo v. Bhobant, 
11 Cal. 762 (767)5 Jitan v. Dukhia, 1917 Fat. H. C. C. 118 

See also Bogampedda Criddasami v. Bogum Aehigadu, 40 Cr.L.J. 32, 178 I.C. 251, 
1938 M.W.N. 824. 

413. Receiving evidence: — The Magistrate i« bound to examine the parties 
and receive evidence — In re Dyawappa, 17 BomLR. 382, 16 CrLJ. 434, 29 IC. 66 
An order under this section without taking evidence is invalid and must be set aside— 
Lowsen V. Kalt Charan. 8 C.WH. 719 (720) j Tara Chand v. Behari, 1916 P.R. 22, 
18 Cr.LJ. 36s Fatech Sher Khan, 1916 P.R 4, 17 Cr.L.J. 129; Jhenger v Ba\}nath, 
11 A.LJ. 586, 14 Cr.LJ. 277; Palani v. Kulandavelu, 43 ML.J. 716; Velayudu v. 
Narayan, 2 L.W. 1208; Baiawan v. TUak, A P.LT. 723; even m an ex parte case — 
Gobtnda v. Nibaran, 8 CW.N. 642. A Magistrate will be acting illegally in the exercise 
of his jurisdiction if instead of taking the evidence tendered by the parties he proceeds 
to the spot, makes a local inspection and decides the case only on the statements of 
witnesses picked up by himself — Khubi v. Darbart, 2 P.L.T. 267, 22 Cr.LJ. 481 (482); 
Lai Behari v. Bejoy, 10 C.W.N. 181, 3 Cr.r.J 193; Sahadal v. Tajuddin, 46 Cal 1056, 
52 I C. 608, 23 C.^Y.^3. 750, 20 Cr.L j. 688; Srimanavedan v. Parapravan, 38 ML.J. 73, 
1920 M.WN. 133, 11 M,L.W. 285, 21 CrLJ. 46, 54 I.C. 254; Gagan v. Karlmuddi, 
25 C.W.N. 1007, 23 CrL.J. 199; or if he acts merely on a Tahsildar’s report without 
receiving evidence and hearing the parties— Sard/io Prasad, 13 Cr.LJ. 777, 17 I C. 409, 
10 AL.J. 456 See also Phlruddxn v. Tolajannessa, 14 CrL.J 302, 19 I.C. 958. 
An order passed by a Magistrate on the basis of his own knowledge without recording 
any evidence, and relying solely on the evidence in anotlier case, is invalid— 
Husam v. HUhdi Hasan, 25 OC. 148, A.LR. 1922 Oudh 256, 69 I C. 268, 23 Cr.LJ. 684; 
Subkan, A.I R. 1939 Oudh 15, 1938 OW.N 1099, 1938 A W.R. (C.C.) 99, 1938 O.A. 401, 
1938 A.CrC. 137, 1938 OLR. 475, 182 I.C. 252. 40 CrLJ. 33. So also, an order 
passed merely on a consideration of the written statements and without taking any 
evidence, though there were witnesses present in Court, is invalid and must be set 
aside — KaJha v. Muneswar, 34 Cal. 840 (842). Similarly, an order under this section 
without giving either party an opportunity of adducing oral evidence as to possession, 
is illegal and liable to be set zuAe—Sakkayur v. Alhadt, 21 C.W.N. 928, 19 CrL.J. 108, 
27 CLJ. 88. 43 IC. 332. 

The Magistrate must consider both oral and documentary evidence in the cause 
— Kailash V. Jai Narain, 1 P.L.T. 291, 57 I C 169, 21 CrLJ. 601; Hamtman v. Sheo 
Chandra, 2 P.L T. 333 The Magistrate must discuss the evidence on which he comes 
to the conclusion that a certain party is in possession. Mere prominent mention of 
his inspection and of the fact that in the coruse of his inspection he found hundreds of 
people who were in favour of the second party, is not a ground upon which possession 
may be found in favour of that parly— Mhser v Satruhan, 8 PL.T. 755, 28 
Cr.L.J. 603 (604). A.I.R. 1927 Pat. 301, 102 I C 779. 

The words "receive all such evidence as may be produced" have been substituted 
for the words "receive the evidence produced" This diows that the Magistrate is now 
bound to receive all the evidence produced by the parties and has no discretion to refuse 
any esidence. “In order to meet certain difficulties whidi have arisen in connection 
with the words 'receive the evidence produced by them’ in sec. 145 (4) we have made 
an amendment adopting the phraseology of section 244 <1)’’— Reporf oj the Joint Com- 
mittee (1922). It is not open to a Magistrate to refuse the evidence tendered to him 
— Tirumalraja v. Lodd Gobind Doss, 29 Mad 561. The Magistrate’s act in preventing 
the objector from producing evidence to prove his case, constitutes a grave irregularity 
and the Magistrate’s order is liable to be set aside — Dani Ram v Bhola Nath, 1902 
P R. 23 The High Court set aside an ex parte order in favour of the first party where 
the second party had no notice of the j^ce of trial in sufficient time to procure the 
attendance of his witnesses before the Magistrate who had been moving about from 
place to place and was holding his camp — Kab t*. Abhoy, 7 C.WN 706 The Magis- 
trate is bound to grant adjournment for the production of important evidence; if 
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refuses to do so, his order is liable to be set aside — Bisivambhar v. Amiuddin, 25 C.W.N. 
602, 33 C.LJ. 507, 61 IC 63. 22 CrL.J. 335 But see Natho Khan. 34 Cr.LJ. 216, 
141 I a 628. AI.R. 1932 Sind 145, 26SL.R 353, 1932 CrC 681. Ind Rul 1933 Smd 
67 where refusal of an adjournment for filing a sale-deed was justified on the ground 
that it would be valuable e\idcnce of title but not of possession with which the 
Magistrate is concerned 

The action of a Magistrate in admitting documents of one party after the clo«e 
of the case without notice to the other party and without giving them an opportunity 
to adduce rebutting e\idence is illegal — Ramraop v. Mono, 35 Cr.L.J. 481, 147 I C. 774, 
A I R. 1934 Pat 86. 1934 Cr.C 113 

A Magistrate cannot decide a case under this section merely on the basis of a 
decision in the land registration case. He is under a legal obligation in the terms 
of the section, to recei\e all such e\idence as may be produced by the parties respectively 
and consider the effect of such evidence, however great may be the weight which he 
will eventually attach to the derision in the land registration case — Gaya Prasad v. Ram 
Sajobci'klR 1934 Pat 471. 15 P.LT.453. 1934 CrC 1064. 36 CrL J. 624. 155 IC36. 

l\’here in mutation proceedings the Revenue Court, instead of deciding which party 
was in possession, went into the question of title and held that a party had a better 
claim, the Magistrate, on produttion of the order of the Revenue Court, cannot abruptly 
drop the proceedings under sec 145, Cr P C , release the property from attachment 
and direct that possession be delivered to the said party in accordance with the terms 
of the Revenue , Court — Radha Raman v Emp, AIR 1936 All 177, 1936 AIILR 30, 
160 I C 20, 1936 A W R 125, 1936 A L J 197, 37 Cr L J. 215, 1936 Cr C. 211. 

The record must show the ground of rejection of evidence A general remark in an 
order that the oral evidence is not reliable, without refernng to it and without giving 
any reason, is not a proper disposal of the case on the evidence— Lafe/ipa/, 4 P L T. 579, 
24 CrL J 482, 72 IC 544 

Order oj taking evidence .—It is certainly unusual for the second party to begin 
his evidence in a case under sec 145, Cr P. C The order in which the evidence ought 
to be received by the Court is not dealt with in the section at all Where a Magistrate 
directed the second party to begin to adduce evidence in the case, the High Court 
refused to interfere but directed the Nfagistrate to reconsider the matter again— Rom 
Prasad, 54 IC 616, 21 CrL J 136. 

Examination of mlnesses — An order passed without examining the witnesses is 
without jurisdiction — Marudanayakam v Md Rowlhen, 17 CrLJ. 217, 34 I C. 329 
(Mad): Nojem v JamalaU, 12 CWN 771 So also, an order passed on the evidence 
of a person who was not a witness of any of the parties is bad — fogendra v. Abu, 
8 C.W.N. 719: Fateh Sher Khan v. Crown, 1916 PR 4, 17 Cr L J 129 

Where the final order is avowedly based on much evidence which was recovered 
behind the back of a person at a lime when he was not a party to the proceedings at 
all, the order is wholly illegal — Karayan v. Cbandrabliaga, 26 CrLJ 1289 (1290), 89 
I.C 153, AIR 1929 Nag. 457 It would probably be necessary in such a case to start 
the enquiry’ afresh as the party added would have a right to have the evidence taken in 
his presence — Krishnakamtm v Abdul Jabbai, 6 CWN 737 ( 764), 30 Cal 155 (FB.). 

Under the old law, the Magistrate was not bound to examine all the witnesses 
adduced by the parties but could bmit the number for good and sufficient reasons 
He could refuse to examine a particular witness He had a discretion in the matter 
of examining witnesses— Sawir Shakh v Jahed Shnkh, 3 C.LJ. 478, 3 CrL.J. 423 
(explaining Manmallia v. Baroda, 31 Cal 635); Abkayessari v Sidhesart. 16 Cal 5l3j 
In re Nathu Mai, 24 All 315; Swfya Kanta v. Hem Chandra, 30 Cal 508 

The present Amendment of this sub-section, however, makes it obligatorj’ on the 
Magistrate to examine all the witnesses produced by the parties, and leaves no iscretion 
to him in this matter 

But the Court has undoubted jurisdiction to curtail the number of unnecessary 
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witnesses upon the ground that their ejiaimnation will delay and possibly defeat the 
ends of justice, though he cannot arbitrarily restrict the number of witnesses that a 
party wishes to examine — Bisuianath v. Shivanand, 2 P.LT. 330, 22 Cr.L.J. 430; 
Wahidumlssa v Ftchit Lai, 24 Cr.LJ. 954 (PaL). See also Penumatsa Ranga Razu 
V. Zamindar, Gaziai’cnam, 39 CrL.J. S22, 177 I.C. 584, 11 RM. 346, 1938 M.W.N. 252, 
47 M.L.W. 340, A.I.R. 1938 Mad. 654. (1938) 1 M.L J. 453. 

Inquiries under Chap. XII, are governed by sec. 356, Cr. P. C. Mere non-com- 
plianco with the provisions of this section does not vitiate the proceedings, unless there 
has been a failure of justice. The defect is cured by sec. 537, Cr. P. C — Satho Khan, 
34 CrLJ. 216, 141 IC 628, AIR. 1932 Sind 145, 26 S.L.R. 353, 1932 Cr.C. 681, Ind. 
Rul 1933 Sind 67, See Note 1025 

Summons to tvilnesses * — See sub-section (9) and Note 436. 

Admission by party . — If one of the parties admits that the other is in possession, 
the Judge is not bound to take any evidence — Gangadkaram v. Sankarappa, 9 M L.T. 
91. 12 Cr.LJ. 47, 9 I.C. 285. See also Amtiteshtcari v. Darpa, 7 C.WN. 558 (561). 
An admission by a party’s Mukhtear that his client had no actual possession, is sufficient 
to dispense with the evidence — Haro Afohan v. Gobtnd, 7 C.W.N. 351 (352). See also 
Pralap v. Sundertans, 24 Cr.L.J. 279, 3 P.LT. 623. 71 I.C. 999. A.IR. 1923 Pat. 76. 

Compromise ; — Where the parties filed a petition of compromise according to which 
the land would be in the possession of both sides as stated in the petition, held that 
the fact that the parties had compromised and that there was no longer any dispute 
likely to lead to a breach of the peace, ousted the jurisdiction of the Magistrate He 
was bound to stay alt further proceedings and he should have recorded an order of 
cancellation The very fact that they had compromised precluded him from passing 
an order under sec. 145, cl. (6), Cr. P. C — Sadhu v. Mohammad AH. 15 CWN. 568, 
12 Cr.L J. 32, 9 I.C. 167; Cangadkar v. Bolkrishno. 31 Cr.L.J. 191, 121 I.C. 47, A.I,R. 
1929 Nag 285. 

Withdrawal by a party Where the first party after examining some witnesses 
represented to the Court that he would conduct the case in the Civil Court and gave 
an undertaking not to enter upon the said land until the matter should have been 
settled by the Civil Court, the Magistrate could pass an order declaring the second 
party to be in possession, without taking evidence on behalf of the second party or 
recording a formal finding as to possession — Yor Md. v, Hayat Md , 18 Cr.L J. 1024 
(Cal.). 

Special Oath : — As regards the refusal of one of the parties to take a special oath, 
the refusal is of course not to be treated as anything conclusive but it is a matter which 
the Court is entitled to take into conaderation along with the other evidence and it is 
open to the tnal Court to draw sudi inference from this conduct of the party as it 
thinks fit — Nandkishore Stngh v Bigan Lohar, 41 Cr.L.J. 101, AIR. 1940 Pat. 113. 
184 I C. 817, 1940 P.W.N. 6, following Ckmlaman Bkat v. Shrinivas Bhat, 22 Bom. 680 

Standard of proof — In a proceeding under this section it would not be proper to 
pet up any absolute standard and to say that eiridence not up to this standard will not 
be acted on by the Court for the purpose of an order under this section. The proceeding 
under this section can be deaded on the balance of evidence and if the Magistrate can 
see his way to express an opinion that the eiridence of one side is superior to the evidence 
on the other side, then he is entitled to and should, if posrible, form a definite opinion 
on the question of fact who is in possession. An order under sec. 146, Cr. P. C, 
attaching the property is a desperate remedy for cases in which the Magistrate finds 
it quite impossible to choose between the conflicting evidence adduced by the two sides 
It would be regrettable if it were necessary for the High Court to pass such an order 
when the first Court has been able to make up its mind in favour of one party. If th® 
Magistrate thinks that the evidence for the fiRt party, weak though it might be, is 
preferable to the evidence for the second party, it is the Magistrate’s duty to give a 
decirion in favour of the first party — Kandkrshore SingA v. Bigan Lohar, supra. 
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416. Reference to arbitrators: — This section requires the Magistrate 
hhmli to receive the etndence adduced by the parties, and on a consideration thereof 
to come to a deas'on. The procedure laid down by this section does not contemplate 
that the question as to who is in actual possession should be delegated, even by con- 
sent of parties, to arbitrators — Banu-aii v. Hitday, 32 Cal. 552, 2 CrLJ. 347, 1 CLJ. 
432; Hamidul v Shakh AtaU, 2 P.LJ 86, 18 CrLJ. 145; Jamuna Das v. Hanuman, 
25 C.W.N. 719, 63 1C. 159, 33 C.L J 338, 22 CrLJ, 623j Hart Prasad Tewari v. Seuiak 
Das. 1917 Pat. H C C. 251, 18 Cr.LJ. 685. 40 IC. 323 But where the parties them- 
selves agreed that the question of possession should be decided by an arbitrator, and 
the matter was thereufxm referred to arbitrator, the Magistrate was bound to take 
into consideration the finding of fact by the arbitrators as to which party was m actual 
possession — Taramoni v. Gyanendra, 7 C\V.N. 461 (462). So also, where the dispute 
was referred to arbitration by consent of parties both of whom accepted the award 
tliat followed, it was not open to the Magistrate to insist on the production of evidence 
’-Haladbar v Bulaki, 3 PLJ. 248. 19 CrLJ 266. 44 I C. 122, 4 PL.W. 104 Where 
the parties themselves applied that the matter should be referred to arbitration, and 
the Magistrate made an order m terms of the award, the parties were not entitled 
afterwards to object to the course, and the High Court declined to interfere in revision 
—Jankt V Kaltka Miser, 6 C.W.N cix. 

In Utlam S-.neh v. fodkafi Rai. 3 Pat 288. 92 I C 172, A.I R 1924 Pat. 589, 7 
PLT 288, 27 CrLJ. 220, Foster. J considered all the above cases and came to the 
conclusion that a distinction should be drawn between cases m which the reference 
to arbitration was made for the purpose of deciding extsiing and past possession, and 
cases in which the reference was made for deciding future possession. The scheme of 
an inquiry under sub-section (4) of sec. 145 is retraspetlive and not prospective; that Is, 
the Magistrate is to consider who was in possession at the date of the imitation of the 
proceeding or within two months prior thereto, and not who is entitled to possession 
and will htnceforlh be in possession of the properly m dispute. Thprefore, il the refer- 
ence to arbitration is made for the purpose of deading the question as to who tvas m 
possession at the date of the institution of the proceedings, such reference is not improper, 
and the Magistrate can pass an order on the basts of the award of the arbitrators. 
But if the reference is made for the purpose of deeding future possession, and the 
arbitrators give an award to the effect that the disputed lands will be divided among 
the parties, the award is prospective, and the Magistrate cannot pass any order on the 
basis of that award 

In the same case it has also been deaded (at p 294) that if the parties refer 
the disputes to arbitration, and the arbitrators give an award, it shows that the parties 
have come to a settlement of their disputes, and that there is no longer any likelihood 
of a breach of the peace In such a case the Magistrate should pass an order under 
sub-section (5) dropping the proceedings, and cannot pass a final order (declaring the 
possession of the parties in terms of the award) under sub-section (6) See also 
Gangadkar v. Balkrishna, 31 CrLJ 191, 121 IC 47. AIR. 1929 Nag 285. 

417. Decision as to possession: — ^The Magistrate must give a decision as 
to possession An order merely declaring one of the parties to be in possession, without 
deciding and gmng a finding as to who was m actual possession of the land in dispute 
on the date of the preliminary order, is one made entirely without junsdiction and con- 
sequently void — Kochai v Rotnesk, 35 Cal 795, 12 CWN. 773, 8 CrLJ 28; Pena 
Subba V. Smno 45 ML.J 56, 23 CrLJ 670 MTiere the Magistrate made no 

attempt to deal with the question of possession but made some general observ-ation in 
regard to the ownersliip of the property, and declared the petitioner to be in possession, 

held that the order was an obvious infnngement of the provisions of this section 

SfiMiiiidal/a V. Culam Moideen, 1922 MWN. 689, 16 LW 338 

t^Tiere the tnal Court comes to a finding under the first part of sub-sec. (4) of this 
Section in favour of the first party, a further finding on the question of the forcible dis- 
possession of the first party is unnecessar)*, espeaally when such dispossession is not, in 
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fact, a part of the first party's case, but it does not affect the validity of the order of 
the Magistrate in so far as it contains a finding with regard to the possession of the 
first party — Gobardhon v. Khbod Chandra, 44 C.WJ4. 427. 

If It is difficult for a Magistrate tr^g a case under this section to come to a con- 
clusion as to the fact of possession, the wise and proper course to be adopted is to pass 
an order under sec 146. If in such a case he passes an order under sec. 145, the High 
Court in revision can alter the order imder sec 145 into one under sec. 146 — Reid v. 
Richardson, 14 Cal. 361; Katlras Coal Co. v. Shibkristo, 22 Cal. 297. 

As to the effect of a previous Qvil Court decree regarding possession, see Notes 
438 and 439, post. If one of the parties had already brought a civil suit against the 
other for possession, and in that suit he admitted that he was out of possession and 
claimed to recover possession from the other party, there is no question as to possession 
for the Magistrate to decide under this section. In such a case proceedings under this 
section must be dropped — AmrUeshtoajt v. Dajpa, 7 C\V.N. 558 (561). 

That the land is small in area is a neutral consideration and does not help either 
party and to say that the dispute is one of a civil- nature begs the whole question. If 
either party has a good case that party will obtain a proper decision from a Civil Courti 
but till such a decision can be obtained, proceedings under the criminal law are taken to 
avoid a breach of the peace — Guiuditta v. Taja, A.I R. 1939 Lah 108, I.L,R. 1938 Lah. 
611, 40 CrLJ. 519. 181 IC. 59, 41 P.L.R. 217. . 

See also Note 413. 

418. Possession at the date of the order: — ^The question of possession 
has to be determined with reference to a specified point of time, viz , the date of the 
initial order, or In the case of forcible dispossession, a date within two months next 
preceding such order — Tarapada v. Nurul Haq, 32 Cal. 1093 No question of title can 
be taken into consideration, nor can any order be passed as regards future possesdon 
without reference to the actual possession at the date of the preliminary order— 
Cangadhar v. Balknshna, 31 CrLJ. 191 (193), 121 I.C. 47, A.I.R. 1929 Nag. 285 
The rulings in 11 Cal 365, 12 Cal. 521, 12 Cal. 539. 15 Bom. 152, 18 Mad. 41. 13 AH. 
362 are no longer good law. 

Delivery of possession by the Civil or Revenue Court: — The actual 
possession of the land in dispute is the only subject for inquiry. The fact of symbolical 
possession delivered under the C. P. Code has no beanng on the Magisterial inquio^ 
—Ramaitngam v Raja of Ramnad, 16 CrLJ 736 (Mad.); Promoda v. Kketra, 25 
CrLJ. 1104 (Cal). Where a party is given symbolical possession of certain lands, 
and shortly afterwards proceedings under sec 145 are instituted in respect of the 
same land, it is incumbent on the Magistrate to go into the fact of actual possession 
between the two dates and consder the evidence tendered on that question before 
passing the final order — Hazari Khan v. Nafar Chandra. 22 C.WN. 479, 18 CrLJ. 
718; Ambar Ah v Pnan AH. 55 Cal 826. 32 aW.N. 275, 29 CrLJ 503. ^Vhere it 
was found that notwithstanding the delivery of symbolical possession given to the 
auction purchasers (second party), the judgment-debtor and his heirs and representatives 
(first party) had continued all along to be in possession and were in actual possession 
on the day on which proceedings under this section were instituted, but the Magistrate 
made his final order in favour of the second party, held that the order made in favour 
of the second party could not be supported, as they were not in actual possession at 
the date of the order — Skahabaj v. BkojakaTi. 49 Cal. 177 (180), 24 CrLJ. 875. If 
the successful party in the Civil Court allows the unsuccessful party to get into and 
retain jDossession for a sufiiaently long jienod of time, the Ma^strate may make a 
declaration in favour of the unsuccessful party m the civil suit, if he clearly finds 
possession in his favour — Agni Kumar v. Mantazaddin, 56 Cal 290 (FB ), 32 CWN. 
1173, 30 CrLJ 69 (84). 

But recent symbolical possession is as good as actual possession. See Meheralt 
V. Bidyut Baran. 34 Cr.L.J 810. 144 I C 708, AIR 1933 Cal. 424. 37 C.WJ4. 562 
(655), 1933 Cr.C. 622. "If, on a given date, the plaintiff has been put in possesion 
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by the Civil Court, however inefficiently or irregularly, tlien on that date the plaintiff 
got possession as against the defendant. The defendant’s actual possession has been 
broken as a matter of fact, even »f only for a moment. This is as true of symbolical 
possession as of any other possesson, though what happened at the time of delivery 
may well be important on the question whether the plaintiff continued in possession very 
long or was ousted in the following week Still it is an error to hold in such cases that 
the decree-holder was never in possession or to ignore the delivery to him" — Per Rankin 
CJ. m Agni Kumar v. Mantazuddin, 56 CaL 290 (310), 32 C.\VJ4. 1173, 113 IC. 181, 
30 Cr.LJ69. 48 CL.J. 193, Ai.R. 1928 CaL 610, Ind. Rul. 1929 Cal, 82 (F.B ). Once 
it is established that possesaon was delivered, that fact proves the possession of the 
party taking deliver^’ on the date when it was delivered and'raises a strong presumption 
in favour of the continuance of that possession unless the other side can show that 
subsequently they have succeeded cffeclivety in displaang the holder of it and restoring 
their own possessioa On the other hand, there is no rule of law that a Magistrate 
IS bound to accept the e\^dence that the Civil (2ourt peon went to the village and 
actually performed the acts which are required to constitute a delivery of possession 
—DaUp V. Rank, 35 Cr.L.J 154. 146 I C. 631, A I R 1933 Pat 586, 1933 Cr C. 1347, 
following Agni Kumar v Mantazuddin, supra and Rambarai v Sa|ina, 75 IC. 363, 
A.IR. 1923 Pat. 437, 24 Cr.L J 939, 4.PXT 333. 

IMien the bailiff is entrusted w'llh giving possession what he can do is to go to 
the property and proclaim in the name of the Court that so and so has been dispossessed 
and so and so has been put in possession of it This delivery of possession is not 
sj-mbolical but actual and is as effective agamst the judgment-debtor as his physical 
remos'al from a house Such a possession may be called formal in the sense that there 
is no physical ousting of any individual but not symbolical Even when the delivery 
of possession is under O 21, R. 36 or R. 96 of the Civil Procedure Code, ie., 
when the property is in possession of some one on behalf of the judgment-debtor 
who is not liable to be dispossessed under the wnt, the service of the WTit effectively 
dispossesses the judgment-debtor and he cannot interfere with the man who has been 
given possession Regarding third party, the matter stands on a different footing. 
If he is rightly or wrongly physically removed from the property (that is, if he is 
dispossessed) and if he does not take proper remedy m time, he wiU lose his right. 
But if the delivery of possession is purely forma) in the sense that nobody has been 
physically ousted but that there has been a proclamation to that effect, he, if actually 
in possession, cannot be said to have been dispossessed. Now if, however, circumstances 
show that the decree-holder or auction-purchaser has slept over his right and has 
allowed that judgment-debtor to regain possesion of the property and he is at the 
time of the proceeding in peaceful possession of it, the matter stands on a quite different 
footing. But m such cases the Magistrates must take it as an indisputable fact, once 
delivery of possession is proved, that on the day of delivery of possession the party to 
whom possession was given was in possession as agamst the man who was party to 
that deliveri’ of possession and was bound by the wnt. He must start with the 
pres’jmption that the state of things which existed on that day continued to exist 
thereafter unless the contrary is established. The judgment-debtor can only succeed 
if he establishes beyond doubt that he liad completely ousted the man who was put 
m possession by the Court and was in peaceful possession of the property in dispute 
—Raiendja Narayan v. Cktnlamani, AIR 1939 Pat. 151. 1938 P.W.N 526. 19 P.L.T. 
632, 40 Cr.L.J. 339, 180 I C. 322 

The Criminal Court ought to hold that if on a given date the plaintiff has been 
put into possession by the Civil Ckmrt thoi on that date the plaintiff got possession as 
against the defendant But where a considerable period elapses between the date of 
delivcrj’ of possession and the date on whidi possession of the land is disputed, a 
stale delivery of possession cannot be conclusive as to present posse^on — Zafar Aksan 
V. jugeshwar Bux Roy, 41 Cr.L.J. 171 (172), 185 IC 346, A I R 1940 Pat 135, 1939 
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\Vhere in execution of a decree the Q\il Court orders delivery of possession of 
judgment-debtor’s property to the decree-holder and the Officer of Court executing 
the delivery warrant gives effect to the order and since then the decree-holder is in 
possession, both in fact and in law, of the property in question but the judgment- 
debtor within two months of the execution of such warrant attempts forcible entry 
upon the land whereupon the decree-holder files a petition under this section, held 
that in the face of the decree of the Civil Court in favour of the applicants, the order 
of the Magistrate referring the parties to the Civil Court for the determination of 
their rights under sec. 146 (1), Cr. P. C., is highly improper. So far as the land is 
concerned, it is absurd to think that the parties should again fight out in a Civil Court 
the question as to who is entitled to the posse^on of the land which the Civil Court 
has not only decreed in favour of the applicants but which the Civil Court has already 
enforced by the execution of Its delivery warrant. When a decree is inter partes, 
it is immaterial whether the delivery of possession made under that decree is actual 
•or merely symbolical. In an enquiry under this section there is only one conclusion 
possible for the Magistrate to arrive at with reference to' the land, that is, that it 
in the possession of the applicants on the date of the order passed under sub-sec. (1). 
Even assuming that the applicants have been forcibly dispossessed at any time after 
the execution of the delivery order, the first proviso to sub-see. (4) will operate in 
favour of the applicants, as such dispossession must have taken place within two 
months next before the date of the order under sub-sea (1)— A/oung Kan v, Maung 
Po Tok. 41 Cr.L.J. 123, 185 I C. 119. A I.R. 1939 Rang. 388, 1940 RangL.R. 157. 
That would be applicable to possession obtained against the judgment-debtor but not 
when the party in possession at the time is not the judgment-debtor but one of the 
decree-holders claiming exclusive Ul\tSheoprosad Shritam v. Gobindram Hardtt, AIR. 
1940 Nag. 265 (267), 1940 N.L J 375 

Where the Magistrate found one party to have been in possession a few days before 
the date of the preliminary order, and confirmed his -possession without finding who 
was m possession on the date of the preliminary order itself, but the Inten'al between 
the two dates was very short (rlr. 5 days only), and there was nothing on the record 
to show that there was any change of possession in that short interval, and the party 
confirmed in possession had a decree of a Civil Court declaring him entitled to possession, 
held that the order of the Magistrate was valid— AW Hussain v. Pachayappa, 42 Ml-J. 
147, 23 Cr.L.J. 92. But, where the Magistrate declared possession m favour of the 
opposite party as evidenced by certain documents of title relating to a period as old as 
10 years prior to the proceeding, without taking further evidence, oral or documentary, 
to see whether that possesaon continued up to the date of proceeding, the High Court 
set aside the order as contrary to the pro\nrions of this sub-section— /wtAan v. 
Narayan, 18 C,W.N, 700, 15 CrL.J. 202. 

See Note 438. 

Record of rights: — lVha(e\'er presumption may be raised by a recently published 
record-of-nghts, it does not in itself establish the faettim of possession in a proceeding 
under sea 145, Cr. P. C — Chintamoni v. Jogannath, 19 CW.N. 123, 16 CrL.J 315, 
28 I.C 651. In deciding a case under this section a Magistrate has jurisdiction to E® 
behind the orders passed in favour of a party under the Bengal Survey Act (V of 
1875 B.C.) and under the Bengal Taiancy Act {VII of 1885 BC.). The Magistrate’s 
order cannot be said to have been made without junsdiction, because he has not 
expressly stated that the presumption arising from the entry in the record-of-nghts has 
been rebutted. The finding that the first party are in possession, is in itself a finding 
of change of relationship since the deasion under the Bengal Survey Act and the 
entry in the record-of-rights — Syed Sadek v. Saehindra, 37 C L J. 128, 24 Cr L J. 569. 
73 I C. 265 But see Prafulla v. Hedding, dted in Note 438. 

VtTiere the record-of-rights and rent receipts granted to the second party related to 
a period seven years back, the Magistrate was right in refusing to accept them as 
e\idence, when there was a mass of oral evidence given by a large number of witnesses 
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to show that at the date of the order the possession was with the first party — Debendra 
V. Dkanmani. 37 CW.N. 849 (851), 35 CrXJ. 489. 147 I.C. 817, AIR 1934 Cal 
95, 1934 Cr C. 81. But where a Magistrate discarded a record of rights filed by the 
first party simply on the ground that it was an old document prepared more than thirty 
jears ago, held that the fact that it was prepared more than thirty years ago does 
not in any way affect the presumption attaching to it in law, that the presumption is 
no doubt a rebuttable one and that it was open to the Magistrate to find upon the 
e\ndence adduced by the second party that the presumption raised by the document had 
been rebutted — Ramroop v. Mono, 35 CrLJ. 481, 147 I C. 774, AI.R. 1934 Pat. 86, 
1934 Cr.C. 113. 

The continuity of the right given under the ivapb i/I-ora must be presumed and it 
is for the other side to establish that such a tight had been abandoned — Fajju v. Strya, 

38 Cr.LJ. 881, 170 I C 392, 10 R.L. 107, 39 P.L.R. 491 

Land under water: — VTiere the Magistrate, finding that owing to the land 
being under water, there could not be any act of peaceful possession within two 
months of the date of the proceeding, declared that the possession in the current year 
was to be presumed in favour of the man who was in possession during the pre%’ious 
years, .and made the final order in his fa\-our, it was held that the order was in direct 
contravention of this section and the Magistrate should have passed an order under 
sec. 146— Sa/yendro v Krishnadhan. 20 CWN 1014, 18 CrL.J 80 

Joint possession: — See Note 405, ante 

419. Forcible and wrongful possession: — A perusal of the first proviso 
to sub-sec (4) of this section together with sub-sec (4) leaves no room for doubt 
that the procedure prescribed in the proviso is not mandatory and that if a Magistrate 
chooses to act under sub-sec (4), that is to say, decides the question which of the 
parties was in possession at the date of the order made under sub sec. (1), it Is not 
necessary to see whether or not any of the parties has been dispossessed within two 
months next before the date of the order — Mohammad Nasir v Duarka Stnih, 39 
CrLJ 963 (964), 177 IC 974, 1938 OLR 459. 1938 OA 778, 1938 OWN. 1018, 
1938 A Cr C 132, A I R. 1939 Oudh 31 

The Magistrate is to decide which party was in actual possession on the date of 
the preliminary order IVhen there was no dispossession it is not necessary for the 
Magistrate to decide whether one party was dispossessed by the other— Natko Khan, 

34 CrL.J 216, 141 IC 628, AIR 1932 Sind 145, 26 SLR 353, 1932 Cr.a 681, 
Ind. Rul 1933 Smd 67 The Magistrate's duly is to find peaceful possession Ouster 
of a person lawfully in possession by a trespasser, does not confer on the latter any 
rights which can be recognised under this section The Magistrate must look to the 
possession which may be termed peaceful He must go back to the time when the 
present dispute originated — In re Mohesh Chandia, 4 Cal. 417. The recent occupation 
of a trespasser is not a possession which a Magistrate can direct the party to retain 
under this section. The possession is still with the person ousted by the trespasser, 
and an order directing him to have possession and the trespasser to be dispossessed, 
is the proper order to be made — Ram Smgh v Dalla, 1876 PR 8 But where the 
Magistrate finds that on the date when Ihe proceedings under this section were instituted 
and for more than two months preceding that date, the members of the first party 
have been and are in possession, althou^ the members of the second party obtained 
delivery of possession of the property through Court a year ago. held that the Magistrate 
should pass his order in favour of the first party — Shahabaj v Bkajahan, 49 Cal. 277 
(181), 24 CrLJ 875 Section 145, Cr P C. gives protection of law even to a 
squatter unless his possession commenced within two months of the filing of a petition 
under the section — Maniekam PiUai v Meenammal, 1937 M W.N 732. 

IV'hen the Railway aulhonties establi^ a case under sec 122, Railways Act, entitling 
them to eject the person asserting possession oxer a well m the railway premises, the ^ 
person ejected cannot be said to have been forably and wroncfully dispossessed and 

/ 
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therefore the Magistrate is justified in pasang order under sec. 145 (6), Cr. P. C, 
declaring the Railway authorities entitled to possession of the wtW—Hotckand Ramchand 
V. Emp.. A.1.R 1940 Sind 167 [168). 

Two months: — ^This proviso lays down that If a party has been dispossessed 
within two months before the date of pasang the preliminary order, that party should 
be maintained in possession But if throu^ delay in the action of the Magistrate the 
preliminary order is not passed within two months ol the date of dispossession, the 
dispossessor should not have the benefit of the delay. The proviso should be interpreted 
reasonably and not literally — STWivasa v. Dasaiatha, 52 Mad. 66, 30 Cr.LJ. 144, 28 
MLW. 504, 1928 MW.N. 794, Ind. Rul. 1929 Mad. 118. 56 M.LJ. 33, 113 I.C. 336, 
A.I.R 1929 Mad. 198 See also Dhunmun Singh v. Balesbivar Prasad, 35 CrL.J. 91, 
146 I.C. 551, 1933 Cr.C. 1363, AIR. 1933 Pat 601; Chinchtlada v. Ckinlalastvamt., 
28 CrLJ. 782, 104 I C. 110, 8 A.I.CrR 574, AIR. 1927 Mad. 816; Ammanna Saslri 
V. Sitaramayya. 1939 M.W.N. 336, 49 ML.W. 473. The Nagpur Court dissents from 
this view and holds that words of the proviso must be construed literally, and that 
the date from which the penod of 2 months is to be computed, is the date of the 
order and not the date of the complaint — Parashram, 26 N.LR. 377, 1931 Cr.C. 222 
(223). Ind Rul 1931 Nag. 57. A I.R. 1931 Nag. 38, 130 I.C. 153, 32 Cr.LJ. 476; 
Nago V. Almaram. 27 Cr.LJ- 68. 91 I.C. 244. AIR. 1926 Nag. 371. There is no 
provision allowing for extension of the period of two months laid down in this section, 
whatever the cause of delay may be The proviso to sub-sec (4) of this section is 
only permiasive and not a mandatory one The Magistrate may treat the party 
forcibly and wrongfully dispossessed within two months as if he had been in possession 
The main order is to be based on possesaon at the date of the preliminary order and 
the words used with reference to it are positive— SKuderial, 38 CrL.J. 375, 167 I.C 
359, AIR. 1936 Nag 271, 1936 CrC. 1114, 9 RN. 179. 1L.R. 1937 Nag. 174 This 
^•iew of the Nagpur Court has also been adopted by the Oudh Chief Court, the 
Lahore and the Allahabad High Courts and the Sind Judicial Commissioner’s Court- 
Fay Nath, AIR. 1929 Djdh 526. 124 I C. 363, 31 CrLJ. 678, 5 Luck. 440; Mekarban 
V. Bholtt, AIR, 1935 All 35, 152 IC 496, 57 All 488, 1934 ALR 1007, 1934 ALJ 
1157, 4 A W.R 929, 36 CrLJ. 102; Chulam Hussain v. Sajarcal Shah, A.I.R 1933 Lah 
143, 142 I.C 430, 34 PLR 365, 1933 CrC 241; Muhammad Alt v. Shamsul Haq. 
A.IU. 1940 Smd 33 ( 37), 41 CrLJ 486, 187 IC 636 

‘‘Forcible’ does not mean that actual force or violence should have been used; when 
the dispossession of a person is effected by a show of criminal force, that person is said to 
be JorriWy dlifiossessed— N^tSh-v. Ha7vsy,2^Cl.J. 553, 63 J.C. 333, 25 CAVN. 601 
22 CrLJ 637. If a party, after obtaining the sanction of the Municipality proceeded 
to dig a tank upon the land in dispute to the exclusion of the other party who was 
then in possession, held that it was 'forcible' dispossesaon (though no criminal force 
was used) — Manmatha v. Conga. 20 CWN. 978 (981), 17 CrLJ 449, 36 IC 129 
The correctness of this decision may be doubted 

The mere ouster of people having no title to the land, by the rightful owner, 
without using any physical \doIence, and by removing things which had no right to be 
on the land, cannot be said to be an unlawful and forcible entry on the land within the 
meaning of this section, and the persons so ousted cannot be treated to have been 
in possession— CoHector of Howrah v. Sanlak. 44 CLJ. 593, 28 CrLJ. 210, 99 I-C- 
1010 Where a landlord resumes possesrion of an abandoned holding after compliance 
with the procedure laid down in sec 87, Bengal Tenancy Act, it cannot be said that he 
has taken forcible posseSs’on of the holding — Nikunja Behari v. Usabati, 31 C.W.N. 242, 
28 Cr.L J 245, 100 I C. 117. 

This sub-section contemplates that the dispossession should be forcible as well as 
WTongfut; the mere wrongful dispossession, vrithout any evidence to show that it was 
forcible as well, does not come trithin the purview of this section. The remedy of the 
party wrongfully dispossessed heS only in the Cml Court—//. V. Law & Co, v. Manirtdra 
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Chandra, 3 Pat. 809 (813, 814), 26 CrXJ. 268; Ata Husain v. Ldit, 28 Cr.L.J. 437, 
101 IC. 469 (All). 

The words "wrongfully dispossessed” mean dispossessed without due warrant of law, 
or dispossessed otherwise than in due course of law, even though the dispossessor be the 
nghtful owner — Bat Jiba v. Chondulal, 27 Bom L.R. 1353, 27 Cr.L J. 661, 94 I C. 709, 
A.I.R. 1926 Bom. 91. 

420. Attachment: — See second proviso to clause (4). 

Time : — ^The first step to be taken under sec. 145, Cr. P .C., is to draw up a 
proceeding in terms of suh-scc (1) thereof. It is only after that has been done that 
the Magistrate acquires jurisdiction to make an order of attachment under the last 
proinso to sub-sec. (4) Therefore an order of attachment made before the preliminary 
order and proceedings contemplated under sec 145 (1), Cr. P. C., is illegal — Faizur 
Rahman v. Shaikh Ladley, 42 C.1VN. 351. See also Ghulam Hussain v. Sajauia!, A.I.R. 
1933 Lah 143 (144), 1933 CrC 241, 34 P.L.R. 365, 142 I.C. 430 

Emergeney •— llTien a Magistrate considers a case to be one of emergency, the 
matter is one within his discretion and the action talcen by him for maintenance of peace 
Cannot be lightly interfered with— Prem Kout v. Denarsi Das, 34 Cr.L.J. 342 (343), 
14 Lah. 615, Ind. Rul. 1933 Lah 177, 142 1C 207, 34 PL.R. 368, 1933 Cr.C. 650, 
A I.R. 1933 Lah. 409 

^Tiere there la a dispute likely to cause a breach of the peace concerning any 
land, a Magistrate is empowered to institute a proceeding under sec 14S (1), Cr P C., 
and also can attach the land under sub-scc (4) of that section pending his decision, 
although the land is claimed by one party to be m joint possession of both the parties 
—Bande Ah Shaikh. (1939) 2 Cal 419, AIR 1940 Cal. 163 (164), 41 Cr.LJ. 396, 
1S7 I C. 125 

Mode of altaciment —A mere restraint on alienation would generally be of no 
use in preventing a breach of peace which is the primary object of proceedings under 
this section The Code of Cnininal Procedure certainly does not contemplate prohibi- 
tory order as the only mode of attachment under sec 88 of the Code, e g , it is laid 
down that attachment may be made by taking possession or by appointment of a 
Receiver, or by a prohibitory order restraining payment of rent, delivery of possession 
etc. These are recognised modes of attachment and m the absence of any restriction 
in the section itself, there seems to be no good reason why one or the other method 
should not be adopted, as may be considered appropriate for the object in view — 
Gopala V Ktishnanvamy. 21 CrLJ 73. 54 IC 473. 11 MLW 459. 27 MLT 234; 
Prem Kaur v. Benarsi Das, supra, where the view taken in Afeu'a Lai, 44 I.C 41, 3 
PLJ. 147, 4 PLW. 359, 19 CrLJ 249 was dissented from 

Under this section a Magistrate has no power to restrain the parlies from entenng 
the disputed property (tc., Kyaung) and its compound until further orders. He has 
powers to attach it But to attach the property is not the same thing as ordering both 
parties to vacate it— 17 Pymnya v. 17 Wilatha, 32 Cr L.J. 637, 131 1 C 63, Ind. Rul. 
1931 Rang 127. 1931 CrC. 153. AIR 1931 Rang 51 

Power is given to a Magistrate for the purpose of preserving the peace, and only 
for that purpose, to attach the disputed property. An order of attachment cannot be 
passed for the mere purpose of avoiding a future litigation in respect of the right to the 
present produce of the land in dispute — Alma Singh v. Harnam, 1 Lah 136, 27 P.L.R. 
341. 27 Cr.LJ 761. 

The order for attachment would remain in force only pending the Magistrate’s 
decision, and not until a decree or order of the Cm! Court is obtained— farid v. Piru, 
8 SLR 207, 16 CrLJ 235; Guru Das V nVaffterof. 13 CWN 601 (603), 11 CrL.J. 
7, 4 IC 537. The order of attachment will remain in force even when the case is 
adjourned sine die — Guru Das v ll'eatheral. supra But the attachment would continue 
pending tlic decision of the Magistrate himself under sec. 145, and not the deciaon 
in an> other case that might be pendmg before any other Magistrate or any other 
Court- Ffliriir Rahman v Sheikh LudUy, 42 C.WN 351 (352) 
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Where a land was attached under this section and the crops standing on the land 
Were sold and the sale proceeds kept in depoat in the Court, but the preliminary order 
«as afterwards cancelled by the Magistrate cai the ground that there was no immediate 
danger of a breach of the peace, the Mapstrate could order the sale-proceeds to be 
restored to the persons who raised the crops— Si/rya«arcyo«a v. Ankineed, 47 Mad. 713 
(715), 46 M.LJ. 565, 25 CrLj. 978; Mahatakshmi v. Subbarayadti, 17 L.W. 429, 24 
CrXj 783; or he could order the money to be kept in deposit in the Court, until one 
party or the other obtained an order in his favour— SwryffHarayana v. Ankineed, 47 
Mad. 713 (715)} Changa Reddi v. Ramasamy, 16 CrLJ. 104 (Mad.). An order 
confirming the attachment and directing the parties to seek redress in a Civil or 
competent Court, after dropping the proceedings, is without jurisdiction If the Magis- 
trate thinks It unnecessary to hold an enquiry or continue the proceedings, he ought 
to set aside the attachment and pass orders as to the disposal of the property in the 
custody of the Court — Lakskntana Rao V. Satyaitarayana, 1937 M.W.N. 55 See 
also Note 435 

Moveable property : — ^This section does not authorise the Magistrate to attach 
moveables — Q-E v. Ramchandra, Ratantal 891; Copala v. Krtshnasivamy, 27 ML.T. 
234, 21 CrLj. 73, 11 MLW. 459, 54 I.C 473; Ar)un v. Chandan. 24 OC. 167, 22 
Cr.LJ 625; Gajra}. 20 A.L.J. 906, 24 CrLj. 85. 71 I.C 213, A.I.R. 1922 All 528. 

The attachment of shop goods is illegal under this section — Dhani Ram v, Bkola 
Nath, 23 P R. 1902. But where the dispute relates not to the mere building or stmc* 
ture itself but also to the valuable property inside, e g , valuable machinery, goods, etc,, 
on the premises, the Magistrate has powers to attach such moveable property also in 
the case of emergency under this section— Frem Kaur v. Benarsi Das, 34 Cr.LJ. 342 
'344), 14 Lah. 615, Ind Rul 1933 Lah. 177. 142 I C. 207, 34 P.LR. 368, 1933 Cr.C 
650, A.I.R 1933 Lah 409 See Rambekart, 16 Cr L. J. 224, 27 I.C. 848 "where a shop 
together with goods therein was attached. Once a house is attached the Court is deemed 
to he in possession of it and neither party can enter it or go into the premises apput* 
tenant to it to remove any moveable properly which may be on those premises — 
Ntranian Lai, 37 CrLj. 346, 160 IC. 870, A.I R. 1936 All. 141, 1936 ALJ. 83. 1936 
Cr C. 140 See also Kochunny v. Manarikaram. 1912 M W.N 540, 13 Cr.L.J 222, 
J4 I.C 318, where forest together with elephants therein was attached; and Bharat 
V. Ramchandra, 18 CrLj 287, 38 I C 319, 1 PatL.J 356 But see Cajraj, supra and 
Mahadei v Beni Prasad, 42 All.' 214, 18 ALJ. 242, where a different view was taken 

IMiere land js attached under sec. 145 (4), Cr P, C, the land must be . taken 
to include the crops — Bande Alt Shaikh, (1939) 2 CaJ 419 AIR 1940 Cal 163, 
41 Cr.LJ 396, 187 I C. 12S, 

Possession .—The object of proceedings under sec. 145, Cr. P C , being to determine 
whidi party was in possession at the date of the proceedings and to declare such party 
to be entitled to retain possession, the possession of the Court during attachment in the 
. course of those proceedings should enure for the benefit of such party in whose favour 
such a declaration is made The object of an attachment under sec. 146, Cr P. C., is 
to hold the property in antiapadon of an action in which the right or title to posses- 
sion is to be declared by a competent Court and the possession of the Court during 
such attachment should enure for the benefit of party or person m whose favour a 
competent Court would make such a dedaiation — Abinash v Tanm, 30 C,W.N. 541 
(546). AIR. 1926 CaL 782, 95 I C 117; Rajjabali v Faku, 58 Cal 1070 AIR. 1932 
Cal 29 (31), 35 CWN 483, 134 IC. 906, 1^ CrC 66 

421. Appointment of receiver: — A Magistrate cannot appoint a receiver 
under the proviso to clause (4) of this section before the commencement of the inquiry. 
He can do so only under sec. 146, and after the conclusion of the inquiry— Subhadramma 
V. Satyam. 1910 MW.N. 821, 8 MLT. 314. 11 CrLj 536; Mewa Lai, 3 PLJ. 147, 
19 Cr.L.J 249, 44 I C. 41, 1917 PatRCa 363; Diuian, 30 PLR. 23. 30 CrLj. 411 
(113), AIR 1929 Lah. 223, 10 Lah 800, 115 I.C. 29; Ramakrishnam v. P/arayana, 
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1933 917; Dasrath v. Tatachand. 21 NLR. 191, 26 Cr.LJ. 1378 Even 

though a receiver may not be appointed consequent on an attachment made under 
the last proNi'io to sub-sec. 4 of sec. 145, a Magistrate is-competent to make suitable 
arrangements for the custody of the property attached — Faizur Fahman v. Sheikh 
Ludley, A2 C.IY.N. 351 (352). The word "attach” merely means to bring under the 
control of the Court, and the Magistrate ts entitled to effect that object in any way 
which is within liis power Certainly, the appointment of a Receiver with the powers 
of a Receiver under the Code of Civil Procedure is not one of those ways, because 
unless that power is expressly given a Magistrate cannot exercise it. It is, however, 
clear that if the Magistrate's attachment is to be effected, he must put some person 
into possession of the property — Mentng San U v Maung Lu Gale, 39 Cr,L J. 484, 174 
I.C. 958, 10 R R. 451, AIR 1938 Rang 88 Even if a Magistrate appoints a receiver 
under this section, such receiver will only be an agent or servant of the Magistrate 
acting under his order The nght to attach (under the second proviso to this clause) 
carried mth it the right to take the necessary steps for the custody and management 
of the property, and the Magistrate may appoint a receiver for that purpose — Srinivasa 
V. Salhayappa, 13 Cr.LJ. 295, 14 I C. 759 (MadL). The pow’er of such receiver will 
not be the same as that of a receiver appointed under sec. 146. His duty will be 
simply to take and keep possesi>ion of the properties attached and to make an inventory 
thereof— Copola v KrtshnasKami, 27 MLT 234. 2l CrLJ. 73. 11 ML.W. 459. 
Possession by sucli receiver amounts to possession on behalf of the party who will 
eventually succeed It does not amount to dispossession of any person — Rajjabalt v. 
Faiu, 58 Cal 1070, 35 C\VJ4 483 ( 486). 1932 Cr.C 66, 134 1C 906, Ind Rul 1931 
Cal 906 

The amount of the receiver's remuneration should be reasonable, and should not 
m any case exceed the amount of the nett income realised by the receiver — Yamunabai, 
27 Cr L J. 22. 8 N L J 167, 91 I C 54. A I R 1925 Nag 462 See also Maung San U 
V Maung Lu Calp, supra 


A receiver can be appointed only by the Magistrate while the inquiry is proceeding 
and only when he is satisfied that a dispute likely to cause a breach of the peace still 
exists. The High Court in revision cannot appoint a receiver, because when the matter 
has come to the High Court the inquiry is already over and there is no longer any 
likelihood of a breach of the peace, as the Magistrate’s order has put one party in 
possession of the property in dispute— il/an<dayya v Skanmugasundara, 49 MLJ 593, 
27 CrL.J 126, 1925 MWN 772, 22 MLW 723. 

422. Joint Inquiry: — (1) One dispute as to several plots —When the dispute 
IS one, the fact that it embraces several distinct parcels of land does not necessitate 
an independent proceeding in respect of each His findings should naturally be directed 
to possession of particular plots, but the tact that he did not take separate proceedings 
m respect of each plot would not invalidate his entire proceedings — Krishna Kamini v. 
Abdul Jabbar, 30 Ca.\ 155 (185, 220). 6 C W N 737 (P B ) ; So;flm A’a«m v Shamsher, 
24 CrL.J. 235, 71 I.C. 699 (Cal ); especially if it was shown that none of the parties 
had been precluded from giving any evidence and no party was prejudiced by the 
Magistrate’s action in not taking separate proceedings — Ishuar Chandra v Arnbira. 
5 C.WN 455; Cajadhor v TfiofctiT, 26 CrLJ 424, K 1C 40, AIR 1923 Pat 5i5 
Although it may be desirable under such arcumstances to deal with each dispute 
relating to each of several plots separately, it is impossible to e.xtend to such proceedings 
the strict rule of procedure observed m avi) actions — Mamk Mandal v Gobinda. 6 
C.W.N. 206. But proceedings under sec 145, Cr P. C, with regard to a large mauza 
may cause a great injustice to the persons m actual occupation— r/ie Indian Iron and 
Steel Company v. Banso Copal, 32 CLJ 54 (63). 59 1 C 403, AIR 1920 Cal 824 
22 CrLJ. 99. 

Sec Note 397A. 

(2) Different disputes as to different subjects —41 hen there are independent 
disputes relating to distinct parccH of land, they ought to be dealt with in separate 
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proceedings — Krishna Kamini v. Abdul, 30 CaJ. 155 (200) (F.B.). ^\^le^e the parties 
are found to be in possession of different and separate pieces of land, e.g., ^vhen the 
dispute is alleged to exist in 230 villages and each village stands on its own footing, 
the Magistrate should not club together 230 subjects of dispute and treat them as one. 
He should decide which party is in possession of this or that village, instead of arbitrarily 
finding that one party was in possesion of all the villages — Ttrunialraja v. Lodd Gobind 
Doss, 29 Mad. 561} Crown v. Jamal, \ SX.R. 25, 9 Cr.L.J. 265. 

(3) Different claims : — In a dispute regarding possession of 708 bighas of land 
belonging to a zemindari, the parties to the dispute were persons' interested as tenants 
under the zemindari on the one ade, and on the other side, persons claiming under the 
the same Zemindar to be interested in various portions of the land as their maurasi jote 
in different quantities and under interests acquued at different times; and the Magistrate 
tried the case together and passed an order in favour of the former, directing that they 
as a body should remain in possession until c\’icted therefrom by order of a Civil 
Court; held that the Magistrate should have distinctly specified which persons were 
entitled as against which, and to which portion of the land in dispute. The proceedmgs 
were set aside — Kutuhul v. Uma Singh, 15 Cal. 31. 

(4) Where parties in all cases are not the same ^Vhere the parties in several 
cases under sec. 145 are not the same, the Magistrate is not competent to try all the 
cases together, although the parties consent to the adoption of such a procedure 
Evidence already taken in one case may be accepted in the other cases, but the cases 
must be tried separately— Roy Kumar Stngh y. Mahadeo, 4 C.W.N. 748. 

423. Sub'sectlon (5) — AddUion of parties :~-This clause provides for 
interested parties coming in even if they hav'e not been sensed with notice — Bhure Khan 
V. Fakira, 25 Cr.LJ. 159 (Nag). Clause (5) does not enable a Magistrate to add 
parties to the proceeding It merely enables a stranger to come in and show that no 
such dispute likely to cause a breach of the peace concerning any land, etc., existed. 
He does not become, nor can thereby be made, a party to the dispute which, be seeks 
to show, has never existed— /aMO*i Nath, 3 CW.N. 329 The "person interested" w’ho 
is empowered under clause (5) to show that no dispute e.xists or has existed, does not 
come m for the purpose of joining in the proceeding but for the purpose of bnnguig 
it to an end—Krishna Kamini v. Abdul Jubbar, 30 Cal. 135 (199), 6 C.W.N. V37 
(FB.). Where a person applies on the ground that he is interested in the land in 
dispute as a tenant of a part of the property in dispute, and there is nothing to show 
that is not the case, he should be allowed to come in and show under clause (5) 
that there is no dispute— Haron Mandal v. Mohim Chandra, 37 Cal. 285, 11 CrXJ. 
371, 11 C.LJ. 414 But as he does not become a patty to the proceedings, no order 
can be passed under sub-section (6) in favour of such person; and the Magistrate 
has no jurisdiction to declare any land to be in possession of such person — Radhamohan 
V. Naimuddt. 19 Cr.L.J. 653 (Cal.); Rasik v Jagabandhu, 25 CW.N. 214, 22 CrLj. 
502. 

A person not a party to the oripnal proceedings cannot intervene and ask the 
Court to keep the proceedings pending mth a view to enable him to adjudicate his 
rights when original contesting parties had settled their disputes and there was no 
likelihood of a breach of the peace — Chundal, 1939 N.L.J. 197. 

For further notes on addition of forties, see Note 401, ante. 

424. Cancellation of preliminary order; — The apprehension of a breach 
of the peace is the first condition necessary to give the Magistrate jurisdiction under 
this section, and if it is found that there is no longer any such apprehension, the 
Magistrate's junsdiction ceases. He is then bound to cancel the initial order and stay 
all further proceedings under this clause— A/d Khandu y. Sadakali, 38 C.LJ. 284, 
A.I.R. 1923 Cal. 577, 25 Cr.L.J. 291- If any party or other person interested denies 
tlic existence of a dispute, the onus lies on him to show that it did not exist— 

8 O.W N. 1062. 33 Cr L.J 46 (48). 134 I C 1018, A I R 1931 Oudh 415, 1931 Cr.C. 994, 
Ind. Rul. 1931 Oudh 426. 



Sec. 145.) 


THE CODE OF CMMINAL PROCEDURE 


409 


The mere fact that in a prior crinunal case bebveen the parties a Magistrate 
expressed his opinion that one of the parties was in possession, is not conclusive as to 
possession, and can in no sense be said to have settled the dispute between the parties: 
and on the basis of such a decision a Court cannot stay the proceedings started under 
this section — Abdul Shakur v. Abu Sayeed, 6 P.L.T. 710, 26 Cr.L J. 870, 86 I C 806, 
A.I R. 1925 Pat. 593. 

A Magistrate can cancel his preliminary order only on facts being brought to his 
notice which are sufficient to satisfy him that no dispute likely to cause a breach of 
the peace exists; and, therefore, the cancellation of proceedings merely on the ground 
U:at one party admits that the other party was in actual possession of the land in 
dispute, is without jurisdiction and should be set aside — Tara Charan v. Bengal Coal 
Co, Ld, 13 C.WJ^. 125. The Magistrate can cancel a preliminary order only when the 
perties are in a position to give positive e\idence that there is no likelihood of a breach 
of the peace The mere absence of a finding by the Magistrate in respect of a likeli- 
hood of a breach of the peace is not sufficient — Ra/tada Randan v Bharat Chandra, 
25 C.W.N. 215, 22 Cr.L.J. 484. A I R. 1921 Cal 631, 62 I C. 180, 33 CL.J. 69. Unless 
a party is in a position to show to the Magistrate that there is no likelihood of a 
breach of the peace, the Magistrate's order under sub-section (1) stands (ibid) A 
proceeding under this section was drawn up between two parties. Thereafter a third 
party was added who claimed the disputed property but asserted that there was no 
likelihood of a breach of the peace. Subsequently the first and second parties filed a 
petition of compromise stating that there was no longer any likelihood of a breach of 
the peace. The Magistrate made his final order in favour of the third party. Held 
tl'.at the flaw in the proceeding appears to be this that there is no evidence of, and 
nothing in the proceedings showing, the likelihood of a breach of the peace as betNveen 
the third party and the first two parties or either of them and that therefore the order 
must be set aside — Rank Lai v Jagabondhu, 25 CWN 214. The information that 
there is no likelihood of a breach of the peace need not be confined to what the parties 
give under sub-section (5) If the Magistrate is satisfied, whatever the source of his 
information may be, that the likelihood of a breach of the peace does not exist, he can 
cancel the order passed under sub-section (1) and stay the proceedings— Jl/enmdra v. 
Darada Kant, 30 Cal. 112, 6 C.W.N. 417; Kamalammal v Vatu Rowther, 4 LW. 57, 
17 CrLJ. 138; Santok v Ram Singh. 2 Lah 364, 23 CrLJ 292; Dol;jt Smgh v. Te; 
Singh, AI.R. 1939 Oudh 284 (285). 1939 OWN. 891. 1939 OLR 602, 184 IC 290, 
4nCrL.J 930, 1939 AWR (CC.) 203. 12 RO. 97, 1939 ACrR 178, 1939 OA. 734 
The Magistrate’s power to drop the proceedings is not limited to the circumstances 
mentioned in clause (5) He is entitled to drop the proceedings on his own initiative 
whenever he is satisfied that there is no further likelihood of a breach of the peace, 
w^thout giving an opportunity to the parties to show by evidence that there is a 
likelihood of a breach of the peace— Narasayya v Vewtia*. 49 Mad 232, 49 M.L J. 784, 
27 Cr L J 93. But there must be some materials before the Magistrate to show that 
there is no longer any apprehension of a breach of the peace He cannot cancel the 
proceedings merely on the assumption that since a long tune has elapsed from the date 

of the preliminary order there is no longer any likelihood of a breach of the peace 

Sastu V. Nathuni, 6 PLT. 258. 26 CrLJ. 105 (108). 53 IC 665 He can drop the 
proceedings if it appears to him from a police report that the likelihood of a breach of 
the peace no longer e.\ists He can so act on a police information and is not bound to 
take e\ndence — Abdur Rahman v Dmesh, 33 C W N 399, 31 Cr L J. 409, 122 I C 296. 
A Magistrate will not be acting illegally if he drops the proceedings after being satisfied 
Upon the information given by a third party that the depute no longer exists — Surya- 
nara^an v. Ankineed, 47 Mad. 713 (715), 46 MLJ. 565, 25 CrLJ 978; Krishna Kamini 
V. Abdul. 30 Cal 155 (161). And in so dropping the proceedings at the instance of a 
third party, the Magistrate is not bound to record the ei idence of the tettness of one 
of the parties who might have shown by e\idcncc that a dispute still existed If the 
Magistrate is able to act on a police report or other information in starting proceedings 
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under this section there is no reason why he should not be able to stay further pro- 
ceedings on similar information, without being obliged to record the evidence produced 
by the parties with the same formality as he would have done if he had gone on with 
his inquiry instead of dropping it — Suiyanarayan v. Ankineed, 47 Mad. 713 (715), 
25 Cr.LJ. 978. 

Section 145, sub-sec. (5), Cr. P. C, applies only to those cases where any of the 
parties concerned in the dispute or any other person appears before the Magistrate and 
denies the existence of such dispute, and if this is not the case, sub-sec. (5) does not 
come into operation at all. IVhere, after filing written statements, the parties and their 
witnesses were not present in Court on the date fixed for evidence and the Magistrate 
dismissed the case and consigned it to the record room, heJd that, in absence of any 
denial of the existence of the dispute, his order had become final as laid down by 
sub-sec. (5) and that he could neither dismiss the case for default nor could he cancel 
the notice under sub-sec. (1), sec. 145. Cr. P. C. — Sri Chand v. Bashambar Nath, 
38 Cr.L.J. 242, 166 I C. 580, A.I.R. 1936 Lah. 1012, 1936 CrC. 1115, 9 RL. 393 
But sub-secs. (4) and (5) are not exhaustive and are not intended to prevent a Magis- 
trate from terminating proceedings under sec. 145, Cr. P. C , when he is satisfied that 
the very cause and reason of proceedings under sec. 145, Cr. P. C., has ceased to exist. 
It does not mean that the Magistrate cannot in fact cancel his order under sub-sec. (1) 
or terminate the proceedings when, upon other information, or, it may be, on his own 
information he is satisfied that no dispute likely to cause a breach of the peace exists. 
Even though the proceedings relate to a breach of the peace, it is desirable that as a 
certain formality is required In the institution of these proceedings, so they should be 
terminated by the Magistrate likewise with some formality. And as proceedings are 
instituted upon some information, so they should be terminated likewise upon 
some information and that ordinarily it is desirable before a Magistrate terminates 
proceedings of this sort in the exercise of powers which by necessary impli- 
cation the section confers, that he should have on record a police report or 
other information to the effect that no dispute likely to cause a breach of the peace 
exists. But where the diary shows that the parlies attended the Court from time to 
time, talked about a compromise and then finally stayed away and did nothing for 
months on end, that might be said to constitute information which would justify a 
^^aglstrate in his opinion that no dispute likely to cause a breach of the peace existed 
any longer and would justify his order terminating proceedings— Ayoob 
V. Guhar Mehar, A.I R. 1940 Sind 51, 1 L R 1939 Kar. 775, 187 I C. 752, 41 Cri.J. 507. 
Sub-sect'on (5) of this section is not exhaustive A Magistrate, apart from the 
particular provisions of this section, can at any time for proper reasons terminate the 
proceedings under this section which are proceedings in an emergency in the interest of 
the public peace and which are not concerned with private interests and w'hich are 
designed to preserve and protect public oidei—Hotchand Ramekand v. Emp. A.IR 
1940 Sind 167 (168). 

^Vhen the Magistrate has cancelled his preliminary order and dropped the pro- 
ceedings, he becomes junctus o^ffeio and has no jurisdiction to direct the deliverj' of the 
property or oi its sale-proceeds (eg., where the property is sold, being perishable) to 
one of the contending parties, or to allow one of the parties to reap the crops to the 
exclusion of the other. The proper course under these circumstances is to retain the 
property or its sale-proceeds in Court, until one of the parties obtain an order of a 
Civil Court— Naiasayya v. Venkiah. 49 Mad. 232, 49 ML.J. 784, 27 CrL.J. 95? Chenia 
V. Ramaswainy, 16 Cr.L J. 104, AIR 1915 Mad 588, 27 I.C. 152; Dasrath v. Tarachand. 
21 N.LR 191, A.I.R. 1925 Nag 297, 89 I C 514, 26 Cr.LJ. 1378; Kaimuddi v. 
Naimuddi, 3 CrL.J. 466, 3 C.L.J. 573j Daljtt Singk v. Tej Singh, A.IR. 1939 Oudh 
284 (285), 1939 A.W.R. (C.C.) 203, 12 RO. 97, 1939 A.CrR. 178, 1939 O.W.N 891. 
1939 OA. 734, 1939 OLR. 602. 184 IC. 290, 40 CrL.J 930 Where the Mapstrate 
drops the proceedings and orders that the property, which has been attached, should be 
released in favour of one party, the High Court has power, under sec. 561 A, Cr P. C, 
to pass an order that the altadiment shall continue since release from attachment 
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iright result in a conflict between the- parties or their servants before action to prevent 
it could be taken by the authorities — Datjit Stngh v. Tej Smgit, supra. 

A Magistrate has jurisdiction to cancel the order of his predecessor — 7 h re Krishtui- 
sicami, 2 Weir 108 Where a proceeding under sec 145 has been drawn up by a Deputy 
Magistrate, the District Magistrate can cancel the proceeding after transferring the 
ca«e to his own file, and on a consideration of the facts and after hearing the objections 
o' the parties — Tara Charon v Bengal Coal Co., Ltd, 13 C.W.N. 125, 10 CrL.J. 125, 
4 IC 35f. But the District Magistrate cannot quash the proceedings merely on the 
basis of a so-called admission of a party contained in a letter addressed to him, tbid 

An order striking ofl proceedings under this section does not amount to an adjudica- 
tion of the question of possession for the purpose of sub-section (6) — Manindra v. 
Baroda. 30 Cal 112, 6 C.W.N. 417 

A Magistrate can, after waihdramng the proceedings under this section, start 
proceedings under sec 10 of the Bengal Alluvial Lands Act, 1920 — Digendra v. fanaki, 
33 CWN. 1115 (1117), 57 Cal 607. 

425. Clause (6) — Final order: — 

Contents • — Whether sections 366 and 367 do or do not apply to proceedings under 
sec 145, the Magistrate m his final order must give reasons for his decision sufficient 
to enable the High Court to determine whether he has complied with the terms of 
sub-section (4) and directed his mind to the consideration of the evidence adduced 
before him, and whether he has acted with jurisdiction in making his final order. A 
statement in the final order that the witnesses have been e.\amined, pleaders have been 
heard on both sides, and oral and documentary evidence on both parties has been 
considered, is of a stereotyped nature applicable to any and every case and does not 
enable the High Court to understand what in fact the evidence was or to say that the 
mind of the tr>ing Magistrate was properly and sufficiently directed to its consideration. 
Such a final order is bad and the case must be retried— BftMbon Chandra v Ntbarati, 
49 Cal 187 (189), 34 CLJ 125, 25 CWN 837, 22 CrLJ 499, Pena Siibba v Sinna 
Subbaya, 45 M L J 56, 23 Cr L J 670. Molhahar Alt v Eshague, 39 C L J 366, 25 
Cr L J. lllSi Ishan Chandra v. thtday. 29 C W N 475, 26 Cr L J 915, 41 C L J 357. 

The final order should declare which party is m possession and should state that he 
will continue in possession until e\tcted therefrom in due course of law, and should forbid 
all disturbance of such possess’on A brief order simply in these terms ‘T warn the 
opposite party not to interfere with the possession of the first party in any way” is 
not one in sufficient compliance with the law— KA«6i v Darbari, 2 PLT. 267, 22 
CrLJ 481 (482) 

The Magistrate should come to a definite finding as to the fact of possession on the 
date of the preliminary order regarding each item of property when first party claim 
all the Items and these items of property are chimed severally by many persons who 
compose the second party — Chockahngam v Negaltngam, 1933 M WN. 1260 

Who can pass order — The junsdiction to make a final order under this section is 
not personal to the Magistrate who initiates the proceedings; and a District Magistrate 
may of his own motion transfer a case under this chapter to another Magistrate of the 
first class subordinate to him, and the latter can pass the final order— Bom Ktssore v. 
Dtcarka, 10 CWN 1095; Satish v Rajrndra. 22 Cal 898 ( 901) 

But where a Magistrate who heard a case under this section handed over his charge 
In another Magistrate and was transferred to another district, and subsequently delivered 
tlic final order in the case, held that as soon as he handed over the charge and was 
transferred to another district he became funeltis offlao and ceased to have any jurisdic- 
tion in the case He therefore acted without jurisdiction m delivering the final order 
— fagalbandhu v fagabandhu 38 CLJ 201. 23 CrLJ 192 (following Anand Setup 
3 An 5631 

“Or rhould . be treated as being”: — "We think that this sub-section 
tliould apply not only to the case of a party in actual possess-on but also to one who 
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IS to be treated as being in possesaon under the proviso to sub-section (4), and we have 
amended sub-section (6) in this sense” — Report of the Select Committee of 1916. 

426. “May restore to possession,’’ etc.:— ‘Power has been given to restore 
to possession a party forcibly and wrongfully dispossessed” — Statements of Objects and 
Reasons (1914). "We think that this is a lopcal carrying out of the provision contained 
in the first proviso to sub-section (4)” — Report of the Select Committee of 1916. 

Prior to this amendment, it was held in several cases that the only order which 
a Magistrate was competent to pass under this section was one declaring one of the 
parties to be entitled to possession, but he had no jurisdiction to deliver possession, or 
to oust one person and place another in possession of the property — Tulsi Ram v. Abrar 
Ahmad, 37 All .654; Rameshar, 27 All 300; Sheorant v. Bat) Nath, 14 AL.J. 146, 17 
Cr.L.J. 145; Moore v. Monoranjan, 12 C-WJ*!. 696 (699); Ranendra v. Ktshori, 14 
C.W.N. 78, 11 CrL J. 26. These cases are no longer of any authority- 

427. Order in respect of joint possession: — ^Vhere in a proceeding 
under sec. 145 m respect of a dilute concerning some land, the Magistrate finds that 
one party has been in possession of a portion of the land in dispute and the other party 
is in possession of the rest, and the possesrion of the one is not likely to interfere with 
the enjoyment of the possession of the remaining portion by the bther, the Magistrate 
can, in the exercise of his jurisdiction vested in hun under this section, maintain both 
parties in possession of their respective portions, and an order of attachment under 
sec 146 is unnecessary— -A'artfdfi Das v. Mult Lai, 11 CAV.N. 743. Thus, where the 
Magistrate finds that each party was in possession of separate rooms in the same 
building, he is competent to pass an order that the separate possession of each party 
should continue— Z)€va;t v. Cotka, 2 Weir 108 Where the component parts of the 
subject of dispute are quite divisible from each other, it is quite possible to make an 
order confirming the possession of one of the parties in regard to one of those parts, 
and it is not competent for the Magistrate to make an order for attachment of the 
whole property— All v Abdul Karim, 5 C.W.N. 710. If, however, the subject 
matter of dispute is one and mdivisible, the proper order to make is an order of 
attachment under sec 146. Thus, in a dispute in respect of a certain colliery, it 
appeared that the first party was In possession of the building which contained the 
office where the business of the colliery was conducted and the cash-books and the 
papers of the business were kept, and the second party was in possession of the pits- 
wharves and tramway of the colliery. The Magistrate passed an order in fa\our of 
the second party considering that party to be m actual possession It was held that 
as the subject matter of dispute was indivisible, and as the second party was not in 
possession of the whole of the colliery, the order of the Magistrate was bad, since its 
effect would be to place the second party m possession of that portion {viz, the 
building) which was in the possesaon of the first party. The proper order of the 
Magistrate was one under sec. 146 attaching the whole property— Aorios Jherriah 
Coal Co. V. Sib Krista, 22 Cal 297. Sinularly, where there was a dispute concerning 
certain immoveable ^and moveable pnqierty, the Magistrate took proceedings under this 
section and gave possession of the house to one party, except two rooms in which the 
Magistrate locked up the moveables until the rights of the parties m respect of the 
moveables were determined by the Civil Court, held that the order was iWtgal—Mahadei 
V. Bent Prasad, 42 All 214, 18 ALJ, 171, 21 CrL J. 242. 

428. Effect of order: — An order under this section is passed as a result of 
a summary proceeding about the possesaon of the parties, and the aggrieved party can 

always have recourse to the Civil Court to estabhsh his nght Kunj Bekari, A.I R. 1936 

All 322 (324), 1936 ALJ 370 An order under this section does not bar a suit for 
ejectment, eg, under the Agra Tenancy Act. ITie expression "eviction in the due 
course of law” is equally applicable to ejectment proceedings under Ch. V of the Agra 

Tenancy Act and to ejectment under a Qvil Court decree Iqbal Ahmed v. Suraj Balti, 

A.I.R. 1923 All. 210, 82 I.C. 651. Althou^ a Magistrate’s order under this section 
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confers no title, the fact of possession remains and the person in possession can only 
be e\'icted by a person x\ho can prove a better right to possession himself — Dinomoni v. 
Bro]o Mohini, 29 Cal 187, 29 LA. 24. 8 Sar. 224, 6 C.W.N. 386 (P.C.). Where after 
the order under sec 145, Cr P. C , the unsuccessful party are able on some occasions 
either surreptitiously or forcibly to cultivate the lands, these would be no more than 
isolated acts of trespass — and offences punishable under sec 188, I. P. C., but not 
acts amounting to the dispossession of the other side and constituting the juridical 
possession of the offenders unless the other side refrain from asserting their possession 
for a sufficiently long period and gi^ up the protection of the order under sec. 145, 
Cr. P. C., in their fa\our. The possesaon of the party which succeeds in proceedings 
under sec 145, Cr. P. C . cannot be put an end to by the unsuccessful party by mere 
violence or surreptitious invasion. The whole object of sec. 145, Cr. P. C , is to stop 
a breach of the peace by deciding which party is to remain on the land and which 
party is to seek his remedy in the Cml Court. Breaches of the peace will continue, 
and the object of the Legislature will be frustrated if the party who has, on the 
finding that he is not in possesaon, been forbidden to disturb the possession of the 
successful party until eviction in due course of law, is allow'ed to interfere with the 
possession of the successful party and to plead once more that whatever the order 
might have been, he is still in possession or has been able to regain possession by 
force, and thus either compel the successful party to go to the Civil Cccart or to coerce 
a Magistrate to proceed again under sec 145, Cr. P C This will be a definite 
encouragement to disobedience of orders under the section— Ambika Thakur v. Emp., 
ALR 1939 Pat. 6U (618), 18 Pat 544. 1939 PWN. 747, 41 CrLJ 191, 185 LC. 
529, 21 P.LT. 45 The order throws upon the person contending its validity the 
burden of proving his title. The onus is not upon the person m possession to show 
that the judgment in his favour is right? it is for his opponent to show that it is 
wrong, and where and why it is wrong — Ibtd The onus is on the plaintiff to show 
that the person m possession under the order of the Magistrate has no right to possession 
—ManindTa v Saradindu. 23 C WN. 593 

The fact that there is an order under this section does not bar the jurisdiction of 
the Civil Court to appoint a Receiver under O XL, C P. Code, 1908. The C P. Code 
and the powers of the Civil Court under that Code are in no way fettered by an order 
passed by a Magistrate under this section The Magistrate's order is only intended 
to control any period up to the time when the Cmf Court takes jefstn of the matter 
— Barkatunnissa v Abdul Aziz, 22 All 214. 

Suit under sec 9, Speafic Reltel Act —An unsuccessful party in a proceeding under 
this section cannot be said to have been dispossessed, and therefore he has no cause of 
action to bring a suit under sec. 9 of the Specific Relief Act — Moore v Monoranjan, 
12 C.WN 696, 7 CLJ 547 The defendants started proceedings under sec. 147, 
Cr. P. C , for a right of w’ay over the disputed land At the date of the proceeding 
there was no obstruction but dunng the pendency of the proceeding the plaintiffs fenced 
the land. The defendants obtained an order under sec 147 in their favour and removed 
the fencing [or exercising their nght of way over the land. WTiereupon the plaintiffs 
instituted a suit under sec 9 of the Speafic Relief Act Held, following Moore v 
Monoranian, supra, that the suit was not entertainable as the act of the defendants m 
passing over the land did not amount to dispossession within the meaning of sec. 9 
of the Specific Relief Act and that the plaintiffs had not been turned out and they 
could use the land in any beneficial way thej' liked provided they did not interfere with 
the reasonable use of the same by the defendants as a path way — fosendra v. Birendra, 
A LR 1935 Cal 454, 39 C W.N 391. 61 C LJ. 307 But where the plaintiff was forably 
dispossessed by the defendant before the institution of proceedings under this section, 
and the trespasser’s possession was mamtained by the Magistrate, the plaintiff is entitled 
to sue under sec 9 of the Specific Relief Act — fuala v Canga Prasad, 30 AIL 331, 5 
A L J. 297. 1908 A W N. 142. IMiere the dispo^saon took place long before the 
order of the Magistrate under sec 145, Cr. P. C, which merely confirmed the status 
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quo, the order is no bar to a suit under sec. 9 of the Specific Relief Aci—U Kyatca Lu 
V. U Shwe So. A.I.R. 1929 Rang. 21, 6 Rang 667, 114 IC. 293. 

Evidefittary value Orders of Mapstrates under this section are admissible in 
evidence to show the fact that sudi orders were made. They are also evidence of the 
following facts all of which appear from the orders themselves, viz , who the parties 
in dispute were, what the land in dispute was, and who was declared entitled to retain 
possession For this purpose and to this extent such orders are admissible in evidence 
for and against every one, when the fact of possession at the date of order has to be 
ascertained If the order refers to a map, that map is admissible in evidence to render 
the Order intelligible^DiwomoMi v Brojo A/ohtni, 29 Cal. 187, 6 C\V.N. 386, 29 I.A. 
24 {P.C.L 

As between parties to the proceeding, the order is also admissible as evidence as 
regards possession before 2 months from the date of the order, because if there had been 
a dispossession withm 2 months before the date of the order, the Magistrate would have 
mad« over possession to the person dispossessed — /ogendra v. Afohtma, 57 Cal 987, 
34 C.W.N. 358 (361), A.I.R 1930 Cal. 450, 128 IC 251. 

Where a person claiming to be a tenant under the plaintiff was found to be m 
possession in a proceeding under this section, the possession of the tenant, although 
subsequently found to be wrongful, was sufTicient to destroy the adverse possession of 
the defendant against the plaintiff— SatwW v. Asiraddi, 38 C.W.N. 743, 61 Cal. 879, 
A.I.R. 1934 Cal. 641. 59 C.L J 362, A.I R 1924 Cal 703. 

^Vbere in a proceeding under sec. 145, Cr. P. C , the Magistrate came to a 
conclusion as to possession in his final order which was, however, set aside in revision 
by the High Court on other grounds, hts conclusion as to possession cannot be accepted 
in 3 subsequent case but his order is evidence that possession was then claimed by 
the complainants who alleged that they had been forcibly dispossessed and brought 
a complaint — Debt Singh v. St'sram, AIR 1939 Lah. 188 090), 41 P.L.R. 120. 

See Note 442 

429. Orders which cannot be made under this section:— 
possession is found to be in one party, the Magistrate has no jurisdiction to grant to 
the other party pemhsion to cultivate the lands in dispute pending any suit that might 
be subsequently brought— Sh»f> diwrn v. Ishen. 18 W.R. 27. A Magistrate has no 
jurisdiction to order a division of crops on the land betwefen the parties— Ram Narain V. 
Kailash, 8 C.L J. 242. Nor can he order that a person shall be maintained in possession 

until he has reaped the crops and then he shall give way to another In re Bunuiari Lai 

1 C.L J. 136 

tVhere a Magistrate found that tlie disputed land was in the possession of the 
second party, and declared that party to be in possession of the land, but directed 
that two pathways on the land should be made over to the first party, held that 
there was nothing in this section which gave the Magistrate power to pass an order 
of this kind— Ash Mohan v. Sarat Chandra, 17 C.WN. 793, 20 IC. 215, 14 CrLj. 
391. But the Bombay High Court dissents from this ruling and holds that in proceedings 
under this section, it is competent to the Magistrate not only to award possession 
of the land in dispute but also to grant a right of way to one of the parties If the 
Magistrate has power to put the petitioners in possession of a certain portion of s 
land, he is also empowered (under sec 147, if not under sec. 145) to give them a 
lesser right, viz., the right to pass over a strip in that land— 7« re Amarsang. 48 Bom 
512 (515), 26 BomL.R. 436, 26 CrLJ. 772, 86 IC. 404. AIR. 1924 Bom. 452. See 
also Note 470A 

A Magistrate is not competent to pass an order directing the method by which 
the possession is to be exercised or the agency by which the person in possession is to 
collect the profits— Alro/oo v. Mohesh Lai, 36 Cal 986, 11 Cr.Lj. 28. A direction 
requiring the party found in possession of the disputed land to restore two old 
cmelenes to Iheir old state and allow access to Mussalmaus if they diould desire 
to go near the cemetery to invoke the bles^g of God is beyond the powers of the 



Sec. 145 ] 


THE CODE OF CRIMINAL PROCEDURE 


415 


Magistrate — Baiakrishna v. Jataluddw, AIR. 1M9 Mad 791, 1939 M.Cr.C. 77, (1939) 
2 MLJ. HI, 1939 M.W.N. 737, 50 M.L.W. 338, 41 CrL.J. 18, 184 I.C. 451. 12 
R.M. 452. 

^\’here there was a danger o( the breach of the peace between two contending 
parties who were ser\’ed with a notice under tlus section but a third party, although 
not served with a notice, appeared and filed a ^v^tte^ statement, claiming to be in 
possesaon of a part of the disputed property and the Magistrate deaded in her favour, 
ordering that her possession should not be disturbed till evicted by an order of a 
competent Court. Held that the Mapstrate fell into an error and exceeded his 
jurisdiction as he decided questions which were not raised in the notice — Tej Bhan 
V. Jagdtsh Prasad, AIR. 1936 Oudh 188. 1935 0\V.N 373, 1936 CrC. 325. An 
order in favour of persons who are not parties to the proceedings is without junsdiction 
— Babu Ram Pandey v. Shyamdeo Narayan, A.I.R. 1939 Pat. 187, 1938 P.WN. 810, 
179 I C 548, 40 Cr.L J. 220. 

430. Supplementary order without notice: — Proceedings under this 
section were drawn up m respect of certain premises consisting of a dalan, a hotel and 
a priv 7 , and the Magistrate made his final order with regard to the first two Subse- 
quently, the omission in respect of the privy being brought to his notice by one of the 
parties, the Magistrate declared that party’s possession of it without notice to the other 
party It was held that the order in respect of the pnvy should not have been made 
without hearing the other party — Nalabar v Btreshuiar, 22 C IV N 552, 19 Cr L J. 732, 
46 IC. 412 

431. Order In respect of land not covered by proceedings: — In a 
proceeding under this section, the Magistrate is bound to ascertain and define the land 
in dispute, and he has no junsdiction to pass an order m respect of lands which were 
not covered by the initiatory proceeding — Amrtleshwan v. Darpa Naratn, 7 C.WN 558 
(561), Sukkait V Ram Khelauian. 4 PLT 372, 24 CrLJ 309, 1 PatLR 255 (Cr.), 
A I R. 1923 Pat, 528, 72 I C 69j Hirpal Smgh v Han Choudhuty. A I R 1939 Pat 565, 
1939 P.W N 392, 182 I C 54. 12 R P 5. 5 B R. 710. 40 Cr L J 629j t7//am Singh v. 
Jodhan Rai, 3 Pat 288 (295). 27 CrLJ 220, Chaman Smgh v. Cook. 11 CWN. xlm 
See also Tej Bhan Singh v /agdtsh Prasad Singh. 37 CrLJ 1058, 164 IC 1120, 1935 
O.W.N. 373, A I R 1936 Oudh 188. 1936 Cr C 32S. 9 R 0 138 

432. Alteration of proceedings: — If a Magistrate, after having initiated 
proceedings under sec 145, afterwards finds that the dispute is as regards a right of 
way over a land, rather than regarding the possession of the land, he can alter the 
proceedings under sec 145 into proceedings under sec 147 and pass an order under 
the latter section — In re Amarsang. 48 Elom 512 (515), 26 BomLR 436, AIR 1924 
Bom 452. 26 CiLJ 772, 86 I.C. 401; Anolh Bondhu v IVofiid Ah, 26 CrLJ 558, 
85 IC 654, AI.R. 1925 Cal 1022 See Notes 407 and 470A. 

433. Persons bound by the order: — ^The parties whom the Magistrate 
has to deal with are not merely the actual parties to, but all persons who may be 
concerned in, the dispute, the object being to prc\'ent a breach of the peace There- 
fore it IS not only the actual parties but all parties who may have notice of the 
proceedings that are bound by the order— /« re Hathubfiai, 11 BomLR. 277, 2 IC 
513, 11 CrL.J 64 This is borne out by sub-section (3) which lays down that the 
preliminarj’ order must be published at some conspicuous place at or near the subject 
of dispute. An order under this section is binding not only on the actual parties but 
also on persons who, though not made parties, were aware of the proceedings and 
acted m collusion with the second party— Safya Charon, 33 CW.N. 1002 (10(M). 
A.I R. 1930 Cal 63. 1930 Cr C 15. Ind Rul 1930 Cal 634, 31 Cr.L.J 945, 129 I C. 
858 But see /anoki Nalh, 3 CWJ'J. 329 (331) where it has been laid down that 
one of the first principles on which Courts proceed is that judicial proceedings cannot 
bind a person who is not a party to them. Once a declaration has been made as 
regards the possession of a land, it is binding on all persons interested therein. Conse- 
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quently, it is for the person who dilutes that possession, whether he was a party 
to the proceedings or not, to institute a suit in a Civil Court — Jainalh v. Ramlakhan, 
10 PX.T. 689. 30 Cr.LJ. 840 (841), 117 LC. 643. Ind. Rul. 1929 Pat. 451, AIR 

1929 Pat. 505; Raghunandan Pandey y. Kishtn Mohan Singh, 10 P.L.T. 685, 77 I C. 

1005, A.I.R. 1922 Pat. 210, 25 CriJ. 541 (542). The same High Court has. however, 

taken a different view in Inder Deo Singh v. Kesko Singh, 39 Cr.L.J. 268, 173 IC. 

107. AIR. 1938 Pat 1. 18 P.L.T. 886. 4 BR. 211, 10 R.P. 372, 1937 P.W.N. 845. 
See also Nepal Chandra v. PrajuUa Kumar, 44 C.W.N. 928. 

IVhere the manager of a joint fanuly has taken proceedings under sec. 145 as the 
managing member, he and the whole fanuly are bound by the order under it — Ram 

Sahai v. Binode BiAari, 45 All. 306, AI.R. 1^3 All. 151. An order under sec 145 

applies to any body bound by such order or any one claiming under such person. "UTiere 
proceedings were taken against the plaintiffs’ father alone under sec 145, Cr. P. C., but 
the plaintiffs, who were the undivided sons of their father, were aware of the proceedings 
and the property was acquired for the ioint family and the plaintiffs' father was m 
possession as manager on their behalf, held that the plaintiffs, who admittedly had 
notice of the proceedings, should also be bound by the order passed under sec 145 
Cr. P. C — Venkatasomaraju V. APu-f VarahalaTaJu, A.I.R. 1930 Mad 48, Ind. RuL 

1930 Mad 299, 52 Mad. 787, 57 MLJ. 228, 1929 M.W.N. 518, 30 M.L.W. 201, 122 
I.C. 171. See also Thakurdas v. Narayan, 38 Cr.LJ. 307 (311), 166 I.C. 709. AIR. 
1936 Nag. 192, 1936 Cr.C. 805, IL.R. 1936 Nag. 205, 9 RJ^. 144; Muneshtcar Bakhsk 
Stngh V. Cajju Singh. 39 Cr.L.J. 868. 177 I.C. 247, 1938 OA. 635, 1938 OWJ^. 828. 
1938 OL.R. 401. 1938 A Cr.C. 83, 11 R.O. 40. 

The Oudh Chief Court and the Lahore High Court are of opinion that orders 
under this section are not binding on persons who are not made parties to the proceedings. 
See Muqimunnissa v. Ahmedunnissa, 2 0.1V.N. 704, 26 Cr.L*J. 1581; Makesh, H 
O.L.J. 743, 26 Cr.L.J. 398; Maya Debt v. Dttcon Chand, A.I.R. 1935 Lah 115, 1935 
CrC. 181. See also Peare Lai, AI.R 1934 AH 853, 1934 Cr.C. 1043, 1934 ALJ. 650, 

4 A.W.R 896, A.I.R. 1934 All. 622, 152 I.C. 500, 36 Cr.L.J. 114; Muneshtear Bakksh 
Singh V. Cajju Singh, supra. 

An order under this section binds not only the actual parties but their represenia- 
tives also. It is binding on a purchaser from the person against whom it was made 
and with knowledge of such order— Co/uefe v. Kali Charon, 13 Cal. 175. It is binding 
upon all persons who may claim the property through the parties to the proceedings 
under a title denved subsequent to the order— /ogendra v. Brojendra, 23 Cal. 731. 

But a person who was merely examined as a witness in the proceeding is not bound 
by an order under this section— ^r«ppayyor, 18 Mad. 51. See also, Janoki Nath, 3 
C.W.N. 329. 

If a party is declared to be entitled to pOTsession. and the world at large is for- 
bidden to disturb his possession, he would be entitled to take possession and no one 
would have any right to interfere with his doing so~Bahawala v Duni Chand, 24 
CrLJ. 461, 72 I.C. 621 (Lah). 

433A. Disobedience of the order; — ^Vhe^e a complaint about the dis- 
obedience of an order under sec. 145, is made after a lapse of nine months and the 
reasons for the delay are given and the Magistrate is satisfied that there has been a 
disobedience of the order, action should not be refused— £mp. v. Zakirus Sayed Alvi. 
35 CrI~J 820, 16 N.LJ. 178, 148 I C 1014. A I.R. I934 Kgg. 114, 1934 Cr.C 492. 

434. Duration of the order: — An order of the Magistrate is meant to be 
only a temporary order and is to be operative anti! one or other of the parties obtains 
a determination of his rights in a Cml Court— Kwn/o Bekari v. Khetra Pal, 29 Cal 208 
(210). It is intended to control only the penod up to the time when the Civil Court 
takes seisin of the matter and passes snch order as may be necessary for the protection 
of the property — Barkatunnissa v. Abdul Azb. 22 All. 214. "This ’section does not 
empower a Magistrate to make an order permanently settling the difference of the 
parties— Mod. Htgk Court Pro., 23-6-1883. 
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Eviction in due course of law: — An order under this section lasts only 
until the party in whose favour it is made is evicted in due course of law A suit 
for regaining possession is not in all cases necessaryj an order of restitution validly 
made by a Court may be regarded as ewction of the person against whom the order is 
made— Rui/of-alj v. Faku, 58 Cal 1070. 35 CWN, 483 ( 486), 1932 Cr.C. 66, A.I.R. 
1932 Cal. 29, 134 I C. 906. 

See Note 458. 

435. Sub'section (7) — Continuation of proceedings: — ^"The Magis- 
trate has been authorised, on the death of a party, to make his legal representative 
a party to the proceedings, and if necessary, to decide who such legal representative 
is" — Stafcrienl oj Objects and Reasons (1914). This clause supersedes the decision in 
Bceku V. Debkumari, 21 Cal. 401, where it was held that a son could not be made 
a party in place of his deceased father. 

Where an order dropping the proceedings under this section is made merely because 
one of the parties to the proceedings died, the order is ultra nres and the proper course 
for the Magistrate on being informed of the death of one of the parties to the pro- 
ceedings, IS to continue the enqu’ry after making such substitution as might seem to 
him to be necessarj*. Fresh proceedings started thereafter are without jurisdiction and 
the first proceedings must he held to be still subsisting — Misil Mtrdha v. Abdul Rahim, 
38 C WJ^ 724, 1934 CrC 1209, A.I R 1934 Cal 787. 36 CrL J 303. 153 I C. 174 

The words "may causa" show that the Magistrate is not bound to continue the 
proceedings on the death of a party The provision m clause (7) is intended to keep 
alive the junsdiction of the Court where the danger of the peace still exists, inspite 
of the death of any party to the proceedings If, however, the dispute no longer exists 
and the danger has disappeared, the Magistrate has jurisdiction td discontinue the 
proceedings — Kamalammal v. Vavu Rotvther, 4 LW 57, 17 CrL J 138. 33 I C 314 
Death oj Petitioner bejore Htgh Court — The death of the petitioner (who applied 
for revision of an order of a Distnet Magistrate) during the pendency of the application 
for revision in the High Court, causes the application to abate This sub-section 
only applies to proceedings before a Magistrate— Krtshen Deo v Hart Singh, 1919 P R. 
23, 20 CrL J 720} Subbaraju v Ramachandra, 4 L W 440. 17 CrL J 389, 35 IC 821 
Sub-section (8): — "The Magistrate has been empowered to pass necessary 
orders for the custody or sale of the property in dispute which is subject to speedy 
and natural decay " — Statement oj and Reasons (1914) Thus, if the subject- 

matter of dispute is a crop growing on the land, the Magistrate can cause the crop to 
be sold by auction and the pnee pbced in deposit, as was done in Mir Singh v 
Makkhan, 45 AH 404 

If the Magistrate drops the proceedings he cannot pass any orders in favour of 
either party, as regards the disposal of sale-proceeds of the crops raised on the land in 
dispute but should keep the same in deposit pending orders of a Cml Court — Narasayya 
V Venktat. 49 Mad. 232, 49 ML J 784, 27 CrLJ 95 See Notes 420 and 424 

The word "produce” m this sub-section is necessanly confined to what is grown 
from the ground It refers also to a finished article or a scmi-finishcd article made 
from raw material. A sugar mill produces molasses and the molasses can be fairly 
called the produce of the mill In the same way a flour mill produces flour and the 
flour can be considered to be the produce of a flour mill ItTiere, therefore, proceedings 
under this section were drawn up in respect of factory building including \-ats, the 
molasses in the vats can be treated as the produce of the factory wathin the meaning 
of this sub-section The Magistrate has junsdiction to pass orders for sale of molasses 
found in the vats of factory and to order for the disposal of the sale-proceeds on such 
terms as he thinks fit — Nihal Chand v Jat Ram, AIR 1930 Oudh 163, 5 Luck. 462. 6 
O.W.N. 1070. 1930 CrC 257, 31 CrLJ 688, 124 IC 441. 

436. Sub-section (9); — "We have added this sub-section on the lines of 
section 244 (2)”— Rr/’orf oj the foml Committee (1922) E\en prior to this anerd- 
Cr-27 
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merit there were numerous decisions empowering the Magistrate to issue summons 
to svitnesses, which are given below. 

Summons to uiilnessis — If the parties cannot procure the attendance of witnesses, 
it is the Magistrate’s duly to issue suiranons for their attendance — Rom Chandra v. 
Monohur, 21 Cal 29; Suiya Kanta v. Hem Chandta, 30 Cal. 508, 7 C.W.N. 404. When 
an application for the issue of summonses to witnesses is made at a proper time, the 
Magistrate should not arbitrarily refuse his assistance merely on the ground that the 
number of witnesses mentioned is large — Hurendra v, Bhowani, 11 Cal. 762, or on the 
ground that the application for the issue of summonses is vexatious — Caijuddi v. 
Ainuddt, 18 C.W.N. 94, 22 I C. 431, 15 Cr.LJ. 79. But it is not obltgatory on a 
Magistrate to assist the parties in producing their witnesses, and they cannot claim 
as a matter of right that processes should be issued by the Court to enable them 
to bring forward their evidence — TaraPada v. Nurul Hag, 2 C.L.J. 280, 32 Cal. 1093; 
Harendra v. Girlsh Chandra. 38 Cal 24, 7 I.C. 798. 11 Cr.L.J. 530; Arjun v. /uggar 
Nath, 3 P.L.T. 433, 23 Cr.LJ. 275. A Magistrate is not bound to exhaust the processes 
of the Court in order to enforce the attendance of witnesses that do not appear or 
cannot be found — Haripada v, Sanyasu 17 C.WJ4. 144, 17 C.L.J. 610, 18 I C. 264, 14 
Cr.L.J. 40. C/. the words "may if he thinks fit” in the sub-section. These words, 
however, have not been taken into account in Ch<shrapam, 52 All. 91, 31 Cr.L.3. 839 
(840), 1930 Cr.C 432, Ind Ruf 1930 All. 671, A I.R- 1930 All. 319, 1930 AL.J. 484, 
125 I.C 463, where U has been ruled that the Magistrate is bound to sununon such 
witnesses as may be mentioned to the Court by either party. In Chakrapani's case 
It was also held that after the amendment in 1923 the ruling, farapada v. S»nil Hug, 
supra, is no longer good law. The view of law as laid down in Chakrapani’s case 
was doubted and was not followed in Kunj Behari, 37 Cr.LJ. 694. 162 IC 736, 1936 
Cr.C. 492. 58 All 920, 1936 ALR. 463, 8 R.A. 892. A.IR. 1936 All. 322, 1936 ALJ. 
370, where it was held that it could not be said, in view of the wording of sub-sec. (9)p 
sec. 145, that the Magistrate was bound to issue process to compel the attendance of 
witnesses. The High Court wiH mterfere m revision only where serious and substantial 
injustice has been done to the applicant for not compelling attendance of his witnesses 
—Kunj Behari, supra. The recent amendment to cl 4 which requires the Magistrate 
to receive all such evidence as may be produced by the parties and to consider the 
effect of such evidence, does not mean anything more than that he must receive 
evidence actually put before lum by the parties but does not require him to summon 
witnesses at the instance of the parties who are unable to bring the witnesses to Court 
—A. Meak v. Steel Brothers & Co. Ltd.. 39 CrLJ. 708 (710), 176 I.C. 266, A,I.R 
1938 Rang. 229, 11 RR 40. 

^Vhere a Magistrate ignonng the evidence as a whole attached the land under 
sec. 146, Cr. P. C, relying exclusively on the evidence of the Superintendent of Police, 
was directed by the High Court to pronounce judgment after consideration of the 
evidence as a whole and was transferred before he could do so, his successor had 
no obligation upon him to summon any witnesses other than those originally produced 
by the parties in the proceeding— BA«pa/ v. Abdul Hakim AIR. 1939 Pat. 281. 40 
Cr.LJ. 276, 179 1C 896, 1939 P.WN 155, 5 B R 319, 11 R p. 423 

437. Sub»section (10) — Power to proceed under Sec. 107; — 
Balajit v. Bhoju. 35 Cal. 117, It has been held that, the word "shall” in sub-section 1 
{‘he shall make' an order m writing',. etc.) is mandatory; and therefore where there 
is a bona fide dispute likely to cause a breach of the peace, the Magistrate is hound 
to proceed under this section, and he has no discretion to act under sec 107. 'Th's 
decision is no longer authontative in view of tlie present sub-section 

There may be cases in which It would be necessary to bind parties under sec. 107, 
in order to prevent a breach of the peace even though proceedings under sec. 145 had 
been taken. An order under see. 145 is no bar to the passing of an order under 
see. 107— /« re Afulhia. 36 Mad 315, 14 CrLJ. 559; Band! 24 OC. 21, 22 Cr.Lj. 
384. See Note 234. 
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Miscellaneous : — 


438. Effect of prior decree on a proceeding under this section: — 

Where there is a decree of a Civil Court for possesaon in respect of the disputed land, 
the duty of a Criminal Court proceeding under this section is to find which party held 
such Q\nl Court decree and then to maintain that party in possession The Magistrate 
IS not competent to ignore the decree of the Civil Court — Swis v. Johuny, 5 CW.N 
563i/Uuf Haira v 'Uma Charan, 2& C.W.N. 796, 17 Cr.L J 182; Md. Husain v. Pacha- 
yappa, 42 M.LJ. 147; Ram Krishna, 3 P.L.T. 335, 23 CrLJ. 321; Kedar Nath v, 
Jalesicar, 4 P.L.T. 248; Kunja Bebari v. Khelra Pal, 29 Cal 208 ( 210). It is the duty 
of the Magistrate to maintain any order which has been passed by the Civil Court; 
and therefore to take proceedings which must nece«sanly have the effect of modifying 
or cancelling such order or of interfering with the rights of parties determined by a 
Cnnl Court, is to assume a jurisdiction that the law’ does not contemplate — Doulat v. 
Rameshwari, 26 Cal 625 (628), 3 C.W.N. 461; Sims v Johurry, 5 CW.N. 563; In re 
Pandurang, 24 Bom 527 (533); Brahmanath v Sundarnatk, 17 ALJ 434, 20 Cr.LJ. 
410; Behari Gir v Bhubaneshwari, 1 PLT 9, 5 PL.J. 104, 21 CrL.J. 200; Abhoy 
Mandat v Basu Rat. 27 CWN. 267. 37 CL J. 256. 73 1 C 53. AI.R 1923 Cal 176, 
24 Cr.L.J. 517; Mau»g Kan v. Maung Pa Tok. 41 CrLJ 123 (124), 185 I C 119, 
A.I.R. 1939 Rang 388 But see China Tambi v Vtrappa, 38 Cr L J 805, 169 I C 
939, 10 R R 39, A 1 R 1937 Rang. 202 In a proceeding under this section, the 
Magistrate has no right to compel a party who has obtained a decree from a Civil 
Court in respect of the property in dispute to go back to the Civil Court and get 
something else. The Magistrate has nothing to do but to give effect to the decree 
of the Civil Court — Lachmi v Parlab, 27 CrLJ 43,91 IC. 75 (Oudh) The allegation 
that the decree was fraudulent cannot be examined m the Criminal Court Wliere the 


decree was for confirmation of possession, the Criminal Court, in a proceeding under 
sec 145, Cr P C , will assume that on the date of the decree the decree-holder was 
in possession and that his possession has continued until the judgment-debtor in the 
previous suit disturbed that possession, if at all So far as onus is concerned, it is 
upon the judgment-debtor to establish that he has entered into possession by some 
means or other since the date of the decree — Kishor$ v Anand, 31 CrLJ 1005, 126 
IC 293, 10 PLT 862, AIR. 1930 Pat. 162, 1930 CrC. 258 This view has been 
dissented from in Raghunath Singh v. Emp. 37 CrLJ 1226, 165 IC 289, AI.R. 

1936 Pat 537, 15 Pat 336, 17 PLT 526. 3 BR 30, 9 RP 165, 1936 CrC 915, 

where it has been held that the decree for confirmation of possession cannot be regarded 
as conclusive proof that the decree-holder was m possession on the date of the decree, 
although in a case under sec 145, Cr P C, since that decree presumably declared 
title, the presumption that possession followed title might possibly have some force 
The Magistrate cannot ignore the decree of the Cml Court on the ground that the 
Court had no jurisdiction over the property He cannot go behind the decision of 
the Civil Court and ignore the decree, even though the Court had no jurisdiction 
over the land It is not for the Magistrate to put his own interpretation or construc- 
tion on the decree or to question the validity of a decree that has not been set aside 

by a Competent Court — Abhoy Mondcd v Basu Rai, 27 CWN. 267; Tufant v. Bibi 
Umatul, 5 P L T 535, AIR. 1923 Pat. 765 Thus, where in e.xeculion of a Civil 
Court decree in a suit in which only one of the members of a Mitakshara family 
was a party, the whole of the family property was delivered over to the purchaser, 
it was not competent to a Magistrate acting under this section to declare that the 
purchaser should be put into possession of fractional share and that the shares of 
those persons who were not made parties to the suit ought not to have been included 
in the decree The Magistrate must find possession according to the decision of the 
Civil Court, whether it was rightly or wrongly given — Madhoial v. Jaglal, 6 C WJ'I. 841 
(813). IWiere the Dvil Court decree has defined the boundanes of a jalkar right, 
the Magistrate in instituting proceedings under this section ought to follow that decree 
and not to assume that the boundar)’ has not been definitely settled by the Cml Court 


/ 
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—Fani Bhusan v. Jamintddttt, 6 C.WJ'I. 161 (162). a dispute bettreen the 

parties had been terminated by an order under the provision of secs. 40 and 41 of 
the Bengal Survey Act, and there had also been an entry in the Record of Rights in 
accordance with that order, the Magistrate should, in determining the question of 
possession between the parties m a proceeding under this section, presume that the 
possession of the land was with the person who had title as determined by the decision 
under the Survey Act, and which title was further to be presumed from the entry in 
the Record of Rights— Pra/idfa v. Hodding, 21 C.W.N. 1059, 26 CLJ. 39, 18 Cr.LJ. 
988s Srinalk v. Pravat Chandra, 18 CrL.J. 301 (Cal.). A summary decision under 
the Bengal Land Registration Act is entitled to the same respect as a Civil Court decree 
on the question of possession, jn a proceeding under this section — Kulbans v. RamsWi, 
1 P.L.T. 501. 21 Cr.LJ. 735; Babu Lai v. Manager, Bettia Estate, 1 P.LT. 588, 21 
Cr.L J. 785, 58 I C 513 But if in the land-registration proceedings there was no adjudi- 
cation of possession by the Revenue Courts, and they refused to register the name of a 
particular party, the Magistrate in a proceeding under this section is bound to determine 
as to which of the parties is in actual and physical possession of the property in dispute 
— Babu Lai v. Manager, Bettia Estate, supra. 

It IS nowhere laid down that possession given by the Cm! Court, even though there 
be no overt act beyond the actual taking of possession under the orders of the Court, 
is ineffective to break a previous continued possession on the part of another party 
For the purposes of this section a decree-holder has no advantage over anyone else 
except that he can date his possession from the date when the Civil Court delivered 
possession to him, but he must maintain that possession as any other person would have 
to maintain it. His possession might be lawful as against one person and unlawful as 
against another; but the possession is his — Hakimkhan, A I.R. 1934 Nag 217, 152 I C 
28, AIR. 1934 Nag 246. 17 N.L.J. 261. 1934 CrC. 988, 36 Cr.LJ. 52. 'Vhen a 
Civil Court peon delivers possession to a person under 0. XXI, r. 95, C. P. C., he 
gets actual possession of the property vith title. It is the duty of the Criminal Court 
to respect, maintain and preserv’e such a possession It is the duty of the Criminal 
Court to give all help provided by law to the man who has been put in possession of a 
property by the Civil Court— Mahabh. 36 Cri.J. 146 (150), 152 IC 591, 1934 CrC. 
1218, A.I R. 1934 Pat. 565 See also Cbandeshtcar Prasad Narain Singh v. Hirarls 
Singh. 38 Cr L J 1096, A I R 1937 Pat. 557, 1937 P.W.N. 571, 171 I.C 593. 

Where delivery of possess.on is given to a party under sec. 29 of the Bengal Land 
Revenue Sales Act (Act XI of 1859), the utmost effect of the dakhdldehani, which is 
formal is that on the day of the dakhaldehani that party must be taken to be m posses- 
sion of the lands in dispute But where there was a difference of more than two months 
between the date of dhakhaldehani and the initiation of the proceedings under sec. 145 
and if In the meantime in spile of the dakhaldehani the other party have regained 
possession and were in peaceful possession when the proceedings started, their possession 
has to be maintained under sec 145. Cr. P. C, unless it can be shown that they have 
obtained that possession within two months of tlie initiation of the proceedings by 
force or fraud— CMrso/iai v Meghu, 36 Cr.LJ. 513 (516), 154 I.C. 426, A.I.R. 

Pat. 83, 16 P L T. 19, 1934 Cr C. 143. The effect of delivery of possession under sec 29 
of the Bengal Land Revenue Sales Act (Act XI of 1859) is to place the purchasers 
in actual possession of the property and is not merely to give them the right to possess. 

The effect of the delivery of symbolical possession is to transfer to the purchasers 
the possession which was in the proprietors— fl/c/icra/j v. Bidyut Baran, 37 C.W-N. 652, 
1933 Cr.C. 622, 34 Cr.L J, 810. 144 I.a 708, A I.R 1933 Cal. 424, following Syti 
Golam Baree v. Lola Deoki Nandan. 6 CLJ. 472 ( 484). 

Even when delivery of possession was given to one party under O. XXL r* 55- 
C P. C, the Magistrate has jurisdiction to act under sec. 145, Cr. P. C If he' decides 
that the other party was not dispossessed by the delivery of possession, that derision 
will still be a decision which he has junsdiction to make It may be a decision so 
grossly erroneous that the High Court would have no option but to interfere in revision. 
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•but the time for such interference is not at the stage when only the preliminary’ order 
under this section has been drawn up by the hlagistrate — Raj Nandan v. Chhedi, 13 
P.L.T. 178, 1932 Cr.C. 418, 34 Cr.LJ. 259, 142 I.C 157, A I R 1932 Pat. 185, Ind. Rul. 
1933 Pat 117, 

But every pre\ious decree of a Civil Court or order of a Cnminal Court is not 
nccessanly conclusive; the e\identiary \’alue to be attached to such a decree or order 
must depend upon the arcumstances of each particular case — Kuloda Kinkar v Danesh, 
33 Cal 33. No hard and fast rule can be laid down to the clTect that a Magistrate in 
a proceeding under this section must gix'e effect to a prior decision or order of a Cml 
or Criminal Court The Magistrate is not bound to maintain the decision blindly 
If he finds that after the passing of the decree the possession of the party to whom 
possession was del.vered by the Civil Court, has been disturbed or that the property 
has changed hands, he has jurisdiction to pass order irrespective of the Civil Court 
decree — ParmeshicaT v Kadaspati, 1 P.LJ. 336, 17 Cr.LJ. 369; Bhutan v. Kumari, 
5 PLT 69, 25 CrLJ 951; Kedar Noth v. Jaleswar, 4 P.L.T. 248, 24 CrLJ 467; 
Ram Baian v Sagina, 4 PLT 333, 24 CrLJ 939; Ran/ Naudan V Chhedi, 13 PL.T. 
178, 1932 CrC 418 (419). 34 CrLJ 259, 142 IC 157, AIR 1932 Pat. 185, Ind Rul 
1933 Pat. 117 So also, it is open to a Magistrate to go behind the order passed in favour 
of a party under the Sur.ey and Settlement Act and the Bengal Tenancy Act. It is 
also open to the Magistrate to hold that on the- ex’idencc the presumption arising from 
an entry in the Record of Rights has been rebutted — Syed Sadek v Saelitndra, 37 C.L.J 
128, 24 CrLJ 569 

439. In order that the decree of the Civil Court may be binding on the Magis- 
trate, three things are necessary, namely — 

(1) first, the decree must be recent — It is the duty of the Magistrate to maintain 
the rights of the parties, when such nghts have been declared by a competent Court 
within a time not remote from that of his taking proceedings under this section — 
Doulal V RamcsIiKart, 26 Cal 625 ( 628), 3 CWN 461; Protap v Sundarbans, 24 
Cr L J. 279, 3 P L T 628, 71 I C 999. A I R 1923 Pat 76; Patameskuar \ KatlashpaU, 
1 P.L.J 336; Kedarnalk v Jalesbtcar, 4*PLT 248; Rambaran v Sagina, 4 PL.T. 333 
Thus, it IS the duly of the Magistrate to have found possession m accordance with the 
decree of the Civil Court, when a party had been put into possession by that Court 
eight days prior to the institution of proceedings under this section— Gu'ra; v SAeiJiA 
Bhatoo, 32 Cal 796, 2 CrL.J 761, or within three months or so — A' k»i;o Behari v. 
Khetra Pal, 29 Cal 208 (210), 6 CWN 38; Durganand v Utranand, 25 CrLJ 88, 
76 IC. 24 (Pat ). 

But if the decree of a Cml Court is not recent but se\’eral years old, it would 
b" unsafe to act on that documentary evidence alone — Boohe Khan, 5 W R 79 A 
decree which is 23 years old is not conclusive as to the question of possession, because 
it IS not absolutely impiossible that the party who obtained the decree 23 years ago 
should have been subsequently dispossessed— L om-scb v Kali Charan, 8 CWN 719 
(720) So also, with the case of a decree 17 years old — Kiitoda Kinkar v Danesh, 
33 Cal 33 Even a decree four years old is not suffiaentlv conclusive and the Magis- 
trate in disregarding that decree would not be acting without junsdiction— A/atangi 
Charan v. Lakhan, 11 C.W.N ccx 

(2) Secondly, the decree must have been passed between the same parties. A 
decree passed ex parte under which only symbolical possession was delivered or one 
which was not inter partes is not binding on a Cnminal Court m proceedings under 
this section— Pia».o(/j v Khetra, 25 CrLJ 1104 (Cal); v Siinath, 23 C.W2'.’ 
982, 20 CrLJ 840 But see Simj v Johurry, 5 CW.N 563 where it has been laid 
down that it is not necessary that such decree should be a decree for possession as 
between the parties to the proceedings under sec 145. Cr P. C 

(3) Thirdly, the decree or order of the Court must give possession — Possession 
m.ust have been given to one of the parties cither by’ the decree itse'f, or by an order 
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cf the Court in execution of the decree (eg., to an auction-purchaser). See Cutu Das 
V Weatkeral. 13 CW.N. 601 (6M), 11 CrLJ 7, 4 I.C. 537. 

^Vhere the Civil Court deals only with the question of proprieloTshtp of land, the 
decree of such Court will not bar a Magistrate from deciding the question of possession 
under this section — Baldeo v. Roj Ballarn, 2 A.L.3. 274, 2 Ct.LJ. 236; Sfiiiiam v. 
Samtimal. 29 CrLJ. 902, 111 I.C 662, A.IR 1928 Nag. 284, 24 N.LR. 148. Under 
sec. 145, the Magistrate has to make an inquiry as to possession, which may be quite 
contrary to title supported by a decree of a Civil Court — In te Anya Shidya, 29 Bom. 
L.R. 715, 28 CrL.J. 578 (579), AI.R. 1927 Bom. 654. So also, where the suit ui 
which the decree was passed was merely one for damages, in which the determination 
of title was incidentally necessary, but the suit was neither for possession nor for 
declaration of title, the decree in such suit was not conclusive as to possession and the 
Magistrate was competent to take proceedings under this section; see Subbarama v. 
Mariya, 1914 MWN. 798, I LW. 493, 15 CrL.J. 559; Shriram v. Samirmal. 24 NL.R. 
148, 29 Cr.L.J. 902 ( 903); Baldeo Baksh Singh v. Raj Ballarn Singh, 2 AXJ. 274, 
2 Cr.LJ. 236. So also, where the question of possession was raised by the parties but 
was neither fought out between them nor decided by the Court, the decree would not 
bar a proceeding under this section— /Innaswaniy v. MuUhu Kumara, 15 Cr.LJ. 663 
(Mad.). 

There must be actual delivery of possession under the decree or order of the Civil 
Court Where merely the sale was confirmed and the sale certificate issued, but there 
was no delivery of possession, actual or symbolical, to the petitioners, their lights were 
not protected from proceedings under this section— Regoffl v. Krishnasami, 31 Mad. 
416, 8 Cr.LJ. 312 Thus, where inspitc of a formal order for delivery of possession 
passed under 0 XXI, r. 35, C P. Code in favour of a party, the Magistrate found that 
physical possession did not pass to that party, he was entitled to institute proceedings 
under section 145— Ra; Nandan v. Chhedi, 13 PL.T. 178, 1932 Cr.C 418 (419). 
Symbolical possession given to the purdiaser would raise presumption that the 
purchaser had possession, although it may be that slight evidence would suffice to 
rebut that presumption— Rd/o Babu v. Muddun Mohan, 14 Cal 169. It is for the 
other party to show that they subsequently came into possession by some lawful means 
—Chandeshivar Prasad Narayan Singh v. Darka Singh, 38 Cr.LJ. 1096, 171 IC. 593, 
1937 P W N. 671, A I R 1937 Pat 557, 4 B R. 41. 10 R.P. 223 So, where it was found 
that in spite of symbolical possession being given to one party, the other party continued 
in possession, the hlaglstrate had to determine who was in actual possession and it was 
no part of his duty to protect the symbolical possession given by the Civil Court— 
Ambar Alt v. Piran Alt, 55 Cal. 826, 32 CWN. 275, 29 Cr.L.J. 503 See Note 418, ante. 

^Vhere an order (of a Criminal Court) under section 522 of this Code was passed, 
directing restoration of immoveable property, but possession as a fact was never delivered 
to the petitioners, such infructuoiw order would not bar the junsdiction of the hfagistrate 
in taking proceedings under this section in respect of the same property— Rrobfcirf v 
Prosanna, 18 C.W.N. 1088, 15 CrL.J. 700. 

See Note 418. 

ESect of previous decree on third party Where in a proceeding under this section 
it appeared that the first parly had previously brought a suit for rent against some 
persons (tenants) not parties to the proceeding and purchased the disputed properties at 
a sale held in execution of an ex parte decree obtained therein, and had been put m 
possession without the knowledge of the second party, and the Magistrate found that 
the rent suit brought by the lan^ord against the tenants in possession was not a bona 
fide one and declared the second party to be in possession of the disputed land, it was 
held that under the circumstances of the case the order of the Magistrate was not 
erroneous and was not liable to be set aside Decree of Courts so far as third parties 
are concerned may have different value in different cases IVhere, for instance, there 
has been a real contest between the parties to a suit, and upon an adjudication regarding 
title or possession a party has been awarded a decree and has been put in possession 
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in execution of such a decree, it Titmld be conduave upon any person even Ihough he 
\vas not a p^rty to the decree. But cases of money decrees followed by sale of property 
•would stand on a different footing. In these cases, the sale in execution only passed 
the right, title and interest of the judgment-debtor, consequently, there is no adjudication 
regarding title to property, and therefore, it is not conclusive upon a third person as 
regards possession or title — Atiil v. Srinath, 23 CW.N. 982 (985), 30 C.L.J. 123, 20 
Cr.LJ. 840. 

In estimating the value of delivery of possesdon against third parties it is also 
material to see what is the true nature of the possession said to have been delivered — 
Atul V. Sunath. 23 CW.N 982 (9K). 

See Note 418. 

440. Effect of previous decision of Criminal Courts as to posses* 

Sion: In proceedings under sec 115, the Magistrates have always upheld the previous 

possession given by’ Civil Courts But possession given by previous orders of Criminal 
Courts cannot be treated in the same manner — Kedai v Laht, 2 Cr L J. 512, 2 C.L J. 147. 
A Magistrate does not act without jurisdiction merely because he does not accept the 
decision in a previous case of noting as to possession — Bhulan v. Kuman, 5 PLT. 69, 
25 Cr.L J. 951 ; or in a previous case of trespass under sec. 447, I. P. C., as to possession — 

44 IC 741, 3 UBR 33 (1917), 19 CrLJ. 389 A judgment of a Criminal Court m 
which a person was acquitted and m which it was incidentally found that he was in 
possesrion, can only be evidence of the fact there was such a case and that it ended in 
such acquittal, but the finding on the question of possession which is a ground of such 
acquittal, can hardly b? any evidence m subsequent proceedings between the parties 
with regard to the property m dispute — Shashimukht v Sarot Chandra, 31 CWN 201, 

45 CLJ. 537. Al.R. 1927 Cal 337. 28 CrLJ 329 (331) Such a decision is not 
conclusive as to possession and can in no sense be said to have settled the dispute 
between the parties, so as to put a stop to the trouble and consequent breach of the 
peace. It can, however, be treated as a piece of ev’idence of possession guanlum valebat 
in the case— Abdul Shakur v Abu Sayeed, 26 Cr L J 870, 86 I C 806, A.l R 1925 Pat 
593, 6 P L,T. 710. 

But possession given by a Magistrate m a previous proceeding taken under sec 145 
would be conclusive in a subsequent proceeding freshly instituted under sec. 145 against 
the same parties, and the Magistrate was not entitled to take any action contrary* to 
the previous decision, unless he found that there had been a change of possession since 
the decision of the first case— /og«r Swgfc v Sunder Stngh. 27 P L R 630, AIR. 1926 
Lah 479, 95 I.C 479, 27 CrLJ 815; EUmuddin v Uwed Ah. 63 CLJ. 7, 38 Cr.L.J. 
79, 165 IC 878, AIR 1936 Cal. 659, 1936 CrC 881, 9 RC 462. The fact that the 
Magistrate who disposed of the previous proceedings was a different officer from the 
Magistrate who passed the order m the latter case, makes not the slightest difference 
—U Tht Ha V Maung Ngat. 37 CrLJ. 92, 159 IC 308, 1935 CrC 1243. A.IR 1935 
Rang. 447, 13 Rang 302. 

The Magistrate is, however, not bound to nudve a declaration in favour of the first 
party on the basis of a previous sec 145 proceeding ii course of which they obtained 
an order in their favour, when m those proceedmgs the second party admittedly had 
no concern The Magistrate has to come to a deas-on as to the fart of possession on 
the evidence before him He may take into consideration as part of that evidence the 
fact that the first party obtained a decision m the previous see 145 ca'c, but he must 
also take into consideration the other evidence of possession given by both the parties 
and come to a decision accordingly — Nepal Chandra v Pialulla A'umar. 44 C 928 

The possession which a party obtained from the Civil Court, and the declaration 
that he was in possession which was subsequently afforded him by a Magistrate under 
sec 145, Cr. P C , continues and is not lost or disturbed merely because the sons of 
the judgment-debtor trespass on the land and plough it It cannot be said that, if 
trespassers obtain possession for a sufliaent length of time to sow crops ihemselv-es, 
they have then cstabli'vhed a title to remain in possession and are not amenable to/” 
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the sanctions of the criniinal law — Thakurdas v. Narayan, A.I.R. 1936 Nag 192 (196), 
38 Cr.L J . 307, 166 I.C. 709, 1936 Cr C 805, 1.L R. 1936 Nag 205. 9 R.N. 144. 

But an order made in the previous proceeding under sec. 145, Cr. P. C., does not 
and cannot legally bar the initiation of a fresh proceeding under the same section, il 
there be reasonable grounds for such initiation, as contemplated by law, the question 
to be taken into consideration by a Ciirninal Court under sec. 145 being the question as 
to the present possession of the parties concerned— Tfaripado v, Vhant Ahamad, A.I.R. 
1935 Cal. 494, 1935 Cr.C. 886. 157 I.C 674. See Note 444. 

See also Prabkat v. Prosaitna in Note 439 

441. Suit for damages for improper proceedings: — ^VVhere proceedings 
are initiated under this section by a party uho is eventually unsuccessful, it is open 
to the successful party to sue for damages The damages in such a case are remote and 
are sufficiently compensated by any order for costs that might be made in the pro- 
ceedings — Ram Das v. Md Faqii, 20 AL.J. 205, A I.R. 1922 All. 143 But see Ram 
Mina Kutnari v. Surendra Narain in Note 459. 

442. Effect of order on subsequent civil suit: — An order under this 
section does not decide any question of title Therefore, where a case under section 145 
was compromised by the parties, and the Magistrate passed an order in terms of that 
compromise, it was held that the order simply settled the question of possession but did 
not determine the question of title, and the parties were not therefore precluded by the 
order from having recourse to the Civil Court for the determination of that question 
— Copi Das V. Madho Lai, 45 All 162, 20 ALJ. 932, A.I.R. 1923 All. 77. 

The judgment of the Criminal Court under this section is evidence of possession 
in a subsequent avil suit But the statements of witnesses in the criminal case cannot 
be admitted in evidence unless they are etaroined by the,CiviI Court and those statements 
are put to them and duly proved— SfteiH Barkat AH v. Basant Nunia. 21 CW.N. 
175 (177), 39 IC. 356 

See Note 428 

443. Effect of order on a subsequent criminal case:^ — Although 
the Magistrate may declare a certain party to be in possession of a certain field, 
the other party on being subsequently charged under sec. 379, I. P. Code for carrying 
away the crops of the field may show by adducing evidence that he was in actual 
possession of the field, inspite of the order under sw 145 declaring the first party in 
possession— v. Makhani, 31 CW.N. 964. 28*Cr.LJ. 827, A I.R*. 1927 Cal. 701. 
104 IC. 443. But sec Ambiko Tkakut v Emp , AIR 1939 Pat 611 (618). 18 Pat. 
544, 1939 P.W.N. 747 where tins view of law was not followed 

Limitation for subsequent civil suit: — See Art 47, Indian Limitation Act 
443A. Effect of the pendency of a Civil Suit:— '''here during the 
pendency of proceedings under this section a suit for declaration of title to and posses- 
sion of the disputed properties is instituted m a Civil Court and the Civil Court 
.^ppoints a Receiver, held that it would be a sheer waste of public time to allow two 
paralfcl proceedings to go on simultaneously, one in the Civil Court, and the other 
in the Criminal Court and evidence being led by the parties in both cases in support of 
tl.cir possession, that the mere institution of the suit in the Civil Court would not by 
itself have been sufficient to justify the dropping of proceedings under sec. 145, if there 
V as a danger of a breach of the peace which can best be av’erted by summary proceedings 
under sec. 1 15. but the order of the Cml Court appointing a Receiver removes all such 
danger and that the only proper course would be to drop the proceedings under sec 145, 
in order to avoid unnecessary harassment to the parties and useless waste of time, 
money and cnergj-. The High Court quashed proceedings m this case in exercise of the 
inherent powers vested in it under sec S 6 IA. Cr. B. C~Makhna v Kamla Pat. 36 
Cr.LJ. 4Dt, A.IR. 1935 Oudh 2K, 1935 OWN. 239, 154 1C. 121, 1935 OL.R. 112. 
Sec al'o Ramchandto v. ShankarraO. 33 CrXj 555 , 133 jc. 33 ^ Jnd pul. l932 Nag 
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71, 15 NL.R. 28, 1932 Cr.C. 433, A.I.R. 1932 Nag 83 where proceedings were drawn 
up under sec. 147, Cr. P. Code. 

^Mien a suit is pending for the determination of the nghts of the parties it 
i< not proper to start proceedings under sec. 145, Cr P. C. — Ah Mohammad v. Fakiruddt, 
24 CW.N. 1039 (1048), 22 Cr.L.J. 131, 59 I.C. 643, 32 C.LJ. 255 The Cnminal 
(3ourt should not interfere at a time when questions about delivery of possession were 
pending before the Cml Court — Ra]endra Narayan v. Chinlamani, A I.R 1939 Pat 
151, 1938 P.WN 526. 19 P.LT. 632. But it is nowhere laid down that a Magistrate 
bas no jurisdiction to proceed under sec. 145 with regard to properties that may be the 
subject of civil proceedings Sudi proceedings certainly cannot take away the jurisdic- 
tion of the Magistrate to initiate proceedings under sec 145, if he finds reasonable grounds 
tor apprehending that without such proceedings a breach of the peace nay be caused— 
Kishoii Lai v. Sriiiat/i, 36 Cal 370 (372), 13 CW.N 530. 9 Cr.L J 399. 1 I.C. 817 

l\’here the opponent instituted a suit in the Civil Court and obta-ned an mtewn 
injunction against the applicant restraining her from taking possession of the disputed 
property at the very last moment, held that it would be unfair to allow the opponent 
all the advantage of his forcible and wrongful dispossession, merely because he has, 
snee the Magistrate’s findings gone to tlie Civil Court, almost at the very last minute 
before the matter came before the High Court for final orders and that the advantage 
should, under the deosion of the Magistrate as finally settled by the High Court, be 
go’en to the applicant, and any subsequent civil suit ought to start on the basis of 
her having obtained that advantage However, to avoid conflict of judicial decisions 
the High Court adjourned the case for three weeks during which the interim injunction 
was dissolved by the Civil Court and thereafter directed the Magistrate to restore 
possession of the disputed property to the applicant — Bat Jibo v Chandnlal, 27 CrLJ 
661 (665), 94 I.C. 709, 27 BomLR 1935. A.I R 1926 Bom 91 
Sec also Note 428 


444. Fresh proceedings: — If proceedings are cancelled by the Magistrate 
under clause (5) owing to there being no longer any likelihood of a breach of the peace, 
it does not preclude him from instituting fresh proceedings, upon a fresh dispute arising 
between the panics— Surf/iii v Mahamad. IS CWN 568 (569). 12 CrLJ 32, 9 IC 
167. But the fresh proceedings must be staned upon fresh matertals, and cannot stand 
upon the basis of the earlier proceedings— Torim v Amutya, 20 Cal 867} Manik v. 
Awnuddt. 6 CW.N 923; Khubi v Darbart, 2 PLT 267. 22 CrLJ 481i Chulam Md . 
3 Lah. 401. 24 CrLJ 160, AIR 1923 Lah 81. 71 1C 512 When a party has been 
declared to be m possession as a result of proceedings under sec 145, fresh proceedings 
under the same section cannot be started against him, unless it is showm that the previous 
order has been duly vacated But subsequent proceedings can be started and a fresh 
order made in respect of properties other than the one compnsed in the first order — 
Bajit Lai v Ilarakh Singft, 1 PLT 557, 21 CrLJ 753. 

But although fresh proceedings under sec 145 can be started upon fresh raatenals, 
still it is not the proper course for a Magistrate to do so It is his duty to see the 
previous order is obejed and the possession adjudged under that order is not disturbed 
If there is a fresh dispute I'kely to cause a breach of the peace, the Magistrate has 
ample powers under the law to maintain peace But if he goes on to start proceedings 
under sec. 145 afresli, the result will be that the binding effect of an order under 
sec. 145 would be disregarded and any number of proceedings may be initiated by 
any disappointed party leading to no result whatsoever- /lrnn v Hara Sundar. 27 
CW.N 171 (173), 24 CrLJ 97, 37 CLJ 39. AIR 1923 Cal 95. 71 IC 225 See 
also Ehbuddin v Umed Ah. 38 CrLJ 79. 165 I C 878, MR 1936 Cal 659, 1936 
Cr.C 881, 9 RC. 462, 63 CLJ 7 A temporary change in the character of the land 
cannot nullify the previous order passed with regard to it. so as to entitle a Magistrate 
to start fresh proceedings~i?;i(f Once proceedings with regard to land have been 
taken under sec 145. Cr P C, and possession declared, then it is the duty of the 
Court to uphold that order and not to enter upon anv further enquiry under that 
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section — Jainath v. Ramlakhan, 30 Cr.LJ. 840, 117 I.C. 643, 10 P.L.T. 689, AIR 
1929 Pat. 505, Ind Rul. 1929 Pat, 451; Raghunandan Pandey v. Kishin Mohan Singh, 
10 P.L.T. 685, 77 I C. 1005, A.I.R 1922 Pat 210, 25 Cr.L.J. 541. But actual possession 
of a person ^^ho was no parly to a previous proceeding under sec. 145, Cr. P. C, 
should net be ignored when there is a dispute in fact about the possession and the 
Magistrate must proceed under this section — Jnder Deo Stngh v. Kesho Singh, 39 
Cr.L.J. 268 ( 272), 173 I.C. 107, 1937 P.WN. 845, 18 P.L.T. 886. 4 B.R 211, 10 R.P. 
372, A I.R. 1938 Pat. 1; Ambika Tkakut v. Emp.. A.I.R. 1939 Pat. 611 (619), 18 Pat. 
544, 1939 P.WN 747, 41 Cr.LJ. 191 (198), 185 I C. 529, 21 P.LT. 45. 

See Note 440. See also Note 393. 

Pouier of High Court • — The High Court cannot direct the revival of proceedings 
under sec. 145, w’hen they have been stayed by the Magistrate — Mamndra v. Barada 
Kanta, 30 Cal. 112 

445. Further Inquiry: — Section 437 (now 436) allows a further inquiry into 
a complaint, which means under sec. 4 (fe) a complaint of an 'offence'; and ance 
sec. 145 is not directed to any offence at all, sec. 436 does not authorise a District 
"Magistrate or Sessions Judge to order a further inquiry into a case under sec. 145— 
Chathu v. Niranjan, 20 Cal. 729. All that he can do in revision is to make a reference 
to the High Court under sec. 439 Section 436 gives Iiim no power to direct a further 
enquiry into the matter— A/aung San E v. Maung Mye Du, 30 Cr.L.J. 709, 117 IC. 
59. AIR 1928 Rang. 292, Ind Rul. 1929 Rang 171. 

446. Review: — ^Therc is no authority for holding that a Magistrate can 
review a final order passed by himself or by his predecessor under this uclion—Parbutty 
V. Sajjad Ahmad, 35 Cal. 350. 12 C.WN. 605, 7 Cr.LJ. 401; Ram Dulare v. Afodkya, 
16 OC. 192, 14 Cr.LJ. 605; Narayan v. Chandrobkaga, 26 Cr.L.J. 1289, 89 IC. 153, 
AIR 1925 Nag 457; Lallan v. Ram Rtcheho, 48 All. 258, 24 AL.J. 227, 27 Ct.LJ. 
466; U Tki Ha v. Maung Ngat, AI.R 1935 Rang. 477, 13 Rang 302. The remedy 
of the person aggrieved is to go to the Civil Court— Lol/an v. Ram Rkheha (supra). 

See Note 407 under the heading "Setting aside of ex parte order’'. 

447. Revision: — Under sub-section (3) of section 435, before it was omitted 
by the Amendment Act of 1923, proceedings under this Chapter were not liable to 
revision by any Court, whether by the High Court or by the Sessions Judge or by the 
District Magistrate; so that the High Court in the exercise of its revisional jurisdiction 
under section 439 of this Code was not competent to revise an order passed under this 
Chapter— Lo/d/iar» v. Sukdeo, 27 Cal 892; Jn re Pandurang, 25 Bom. 179; Kama! 
Kutty V. Udayvarma, 36 Mad. 275; Mahataf Tewaii v. Har Charan, 26 All. 144; 
Jhingai v. Ram Partap, 31 All 150; Syeda v. Lai Smgft, 36 All 233; Nathu Ram. 15 
A.LJ. 270; Har Han v Notha Lai. 18 ALJ 1140; Ibadulla v. Rahatulla, 18 OC. 
69. 16 Cr.LJ. 541; Balmukund Crown, 1 SLR 50; Farid v. Piru, 8 S.L.R 207. 

In order to exercise its revisional power in respect of order passed under this 
Chapter, the High Court had to invoke the aid of sec. 15 of the Charter kci—Hui- 
lullubh v. Luehmeswar, 26 Cal 188; Lddkari v. Sukdeo. 27 Cal. 892; SukMal v. 
Tarachand, 33 Cal 68; Sri Mohan v. Marasingh. 27 Cal 259; fagamakan v. Ram 
Kumar, 28 Cal. 416; 7« re Nalku Lei, 24 AIL 315; or sec. 107 of the Government of 
India Aci—Nathu Ram, 15 AX.J. 270. 18 Cr.LJ 557; Parameswari v. Kaltashpati. 

1 P.L.J. 336; Thylaee v. Srirangaroya, 43 ML.J. 624; Moiram v. Brijan, 47 Cal 438; 
AH Md. V. Ptggot, 48 Cal. 522. But this power could be exercised only by the Chartered 
High Courts, and not by the non-chartered High Courts, e.g, the Chief Courts and the 
Judicial Commissioner’s Courts. 

The only cases in which the High Court could exercise Us powers of revision under 
see 439 were those in which the proceedings, though purporting to be proceedings under 
this Chapter, were not really so; as for instance where there was an initial want of 
jurisdielion by reason of there being no dispute likely to cause a breach of the peace, 
or by reason of the Magistrate not being a first class Magistrate, or where the Magis- 
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Irate exceeded his jurisdiction by exercising powers not conferred by this section — In re 
Pandutan^, 24 Bom 527; In re Pandurane, 25 Born 179 (186); Makadeo v. Basu, 25 
All 537 ( 538); Tjtyalte v. SriTancaraya, 43 ML.J 624; Udai Bhan v. Ram Samujk, 
19 O.C. 135, 18 CrL J. 100. And unless there was want of jurisdiction on the part of 
the Magistrate, the High Court could not exercise its power of revision even though 
the decision of the Magistrate was wrong — Chintamani v. Jagannath, 19 C.WN. 123 
(124); IHas v Ragliuiaj, 12 OC 400, 11 CtLJ. 69 

Now, by the Amendment Act XVIII of 1923, sub-section (3) of section 435 has 
been omitted, and the effect of this amendment is to confer on the High Court the 
power of re\’ision under this Code in respect of orders under this Chapter. These orders 
can now be re\nsed by the High Court not only on the question of jurisdiction but also 
on the ground that they are illegal or erroneous — Chhakauri v. Ishet Singh, 6 P.LT. 
799, 27 Cr.LJ 142; Chinnapaeddigari v. Mala Dasart, 31 CrL.J. 190, 120 I C. 895, 
1929 MWN. 708, AIR 1929 Mad 847, 31 ML.W. IW; Raj Nandan v. Chhedi, 13 
PL.T. 178. 1932 CrC 418 (421), 34 CrLJ 259, 142 IC. 157, A.I R. 1932 Pat 185, 
Ind Rul. 1933 Pat 117. 

But though the High Court is invested with powers of revision, still orders passed 
by a competent Magistrate are not to be lightly interfered with by the High Court 
except in c-xceptional cases; pst. because the object of such orders is to preserve peace, 
and secondly, because the aggrieved party has his remedy by a civil suit — Knshnappier 

V AlomefH, 5 L\V 165, 18 CrLJ 23; In re Lingaraja, 17 CrLJ 143 (Mad ); Hardeo 
V. Ram C/iarffar, 17 CrLJ 2W (Pat) Proceedings under this chapter are of a 
special nature, and are such that the Magistrate may be allowed greater liberty in 
carrj'ing out those provisions than they are allowed m trying ordinary crime, because 
upon the Magistrate and the police is thrown the burden of maintaining the public 
peace In this view, it is undesirable that such orders should be interfered with m 
revision, unless they are made without jurisdiction and are obviously unreasonable or 
unjust— Surfalaim«;/iu v. Enan, 16 CrLJ 767 (Mad). Where a Magistrate duly 
empowered to act under this Chapter takes proper proceedings and passes an order, 
the High Court has no power to revise the proceedings either under this Code or under 
sec. 15 of the Charter Act — Jhngat v Ram Ptalap, 31 All 150; or under sec. 107 
of the Govemment of India Acl—Matukdhart v Jaisart, 39 All 612, 15 ALJ 576; 
Swndar Nath, 40 All 364; Sakhauial, 17 ALJ 321, 41 All 302 Thus, the High Court 
as a Court of Revision cannot interfere wnih the decision of a trial Court on the fact of 
possession 80 long as there is evidence m support of the finding— Afcrfuf Satai v Udka 
Lai, 27 P L R 102, 27 Cr L J 471, 93 I C 695 tVhere the evidence had been fully 
discussed by the trial Court, any attempt on the part of the High Court to review 
the evidence and interfere with the deasion of the Magistrate, would be to convert an 
application for revision into an appeal — Abdul Satar v Udha Lai, (supra) . It is 
seldom that the High Court interferes on facts with an order passed under secs. 145 and 
146— Saudi v. Sukhlal, 35 CrLJ 611. 148 IC 198. A I R 1934 Pat 33. See also 
Ram Saroop v Khurram Singh, 35 CrLJ 1056. 150 1C 143, 11 OWN 375, A.I R 
1934 Oudh 158, 1934 CrC 502. The High Court does not interfere in retasion with 
orders under sec 145, Cr P C , on the merits as a rule — Babn Ram Pattdey v Shyamdeo 
Nornyon. 40 Cr L J 220. A I R. 1939 Pat 187. 1938 PWN 810. 179 I C. 548; Ge/rwdiJta 

V Taja. AIR 1939 Lah 108, ILR Lah 611, 40 CrLJ 519. 181 IC 59. 41 
P L R 217. 4\Tiere the decision of the Magistrate is grossly erroneous, the High Court 
would have no option but to interfere m revision — Raj Nandan v Chktd:. supra 

It IS the practice of the Smd Judiaal Commissioner's Court, that it \mU not interfere 
with proceedings of Magistrates under Chap XII m which sec 145 comes, merely 
because the Judges would haie exerased their discretion different!) upon the facts, 
because proceedings under this Chapter are proceedings only of a quasi-judicial nature. 
They arc temporary and emergent in their nature, and it is generally conceded that 
Magistrates on the spot are in a better position to judge of the true stale of affairs 
than Judges in Courts many miles away But where it is shown that there is i ■ 


/ 
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section — v. Ramlakhan, 30 CrL.J. 840, 117 I.C. 643, 10 P.L.T. 68^, V’- ' 
1929 Pat. 505, Ind Rul. 1929 Pat. 451} Raghunandan Pandey v. Ktshin Moke 
10 P.L.T. 685, 77 I.C. 1005, A I.R. 1922 Pat 210, 25 CrL.J. 541. But actual po. 
of a person nho was no party to a previous proceeding under sec. 145, Cr. I’, 
should nrt be ignored when there is a dispute in fact about the possession and t 
Magistrate must proceed under this section — Inder Deo Stngk v. Kesho Singh, 3. 
CrLJ. 268 ( 272), 173 IC. 107, 1937 P.W,N. 845, 18 P.L.T. 888, 4 B.R. 211, 10 R.P. 
372, A.I.R. 1938 Pat. 1; Ambika Thakur v. Bmp.. A I.R. 1939 Pat. 611 (619), 18 Pat. 
544, 1939 P.W.N 747, 41 Cr.LJ 191 (198), 185 LC. 529, 21 P.LT 45. 

See Note 440 See also Note 3M. 

Power of High Court :~The High Court cannot direct the revival of proceedings 
under sec. 145, when they have been stayed by the Magistrate — Mamndra v. Barada 
Kanta, 30 Cal. 112. 

445. Further Inquiry: — Section 437 (now 436) allows a further inquiry into 
a complaint, which means under sec. 4 (A) a complaint of an ‘offence’; and since 
sec. 145 is not directed to any offence at all, sec 436 does not authorise a Distnct 
Magistrate or Sessions Judge to order a further inquiry into a case under sec 145— 
Chatku V M‘raK;a«, 20 Cal 729. All that he can do in revision is to make a reference 
to the High Court under sec. 439. Section 436 gives him no power to direct a further 
enquiry into the matter~A/a«ng San E v. Afaung Afye Du, 30 Cr.LJ. 709, 117 IC 
59, AIR 1928 Rang. 292. Ind Rut 1929 Rang. 171. 

446. Review; — ^Therc is no authority for holding that a Magistrate can 
review a final order passed by himself or by his piodecessor under this section— 

V. Sajjad Ahmad, 35 Cal 350, 12 C.W.N. 605, 7 CrLJ. 401; Ram Dulare v Ajodhya. 
16 OC. 192, 14 Cr.L.J. 605; Natayan v. Chandrabhaga, 26 Cr.LJ. 1289, 89 I C. 153, 
A I.R 1925 Nag 457; Lallan v. Ram Rkheka, 48 All. 258, 24 ALJ. 227, 27 Cr.Lj. 
466} U Tki Ha v. Maung Ngai. A.I R. 1935 Rang. 477, 13 Rang. 302 The remedy 
of the person aggneved is to go to the Civil Court— iol/an v. Ram Rickcha (supra). 

See Note 407 under the heading "Setting aside of ex parte order”. 

447. Revision: — Under sub-section (3) of section 435, before it was omitted 
by the Amendment Act of 1923, proceedings under this Chapter were not liable to 
revision by any Court, whether by the High Court or by the ^ssions Judge or by the 
District Magistrate? so that the High Court in the exercise of its revisional jurisdiction 
under section 439 of this Code was not cximpctent to revise an order passed under this 
Chapter — Laldhari v. Sukdeo, 27 Cal 892; In re Pandurang, 25 Bom 179; Kantal 
Kutty V. Udayvarma, 36 Mad 275? Alahara} Tewari v. Har Charan, 26 AH. 144; 
Jhingai v Ram Partap, 31 All 150; Syeda v Lai Singh, 36 All 233; Nalhu Ram, 15 
ALJ. 270; Har Han v Nalha Lai, 18 ALJ 1140; Ibadulla v. Rahalulla, 18 OC 
69, 16 Cr.Lj. 541; Balmukund v Crown, 1 SLR SO; Farid v. Piru, 8 SL.R. 207. 

In order to exercise its leviaonal power in respect of order passed under this 
Chapter, the High Court had to invoke the aid of sec. 15 of the Charter Act^Hur- 
buUubk v. Luchmeswar, 26 CaL 188; Laldhari v. Sukdeo. 27 Cal 892? Sukhlal v. 
Tarackand, 33 Cal 68; Sri Mohan v. Marasingk, 27 Cal 259; Jagamahan v. Faw 
Kumar, 28 Cal 416; In re Nalhu Lot, 24 AH. 315; or sec. 107 of the Government of 
India Act— Natku Ram. 15 ALJ. 270, 18 CrLJ. 557; Paramesuiari v Kaliaihpati. 
1 PLJ 336; Th^laee v. Siirangaraya, 43 M.LJ 624; Moiram v. Brijan, 47 Cal 43S; 
•4Ii Aid. V. Piggot, 48 Cal 522. But this power could be exercised only by the Chartered 
High Courts, and not by the non-chartered High Courts, e.g , the Chief Courts and the 
Judicial Commissioner’s Courts 

The only cases in which the High Court could exercise its powers of revision under 
sec 439 were those m which the proceedings, though purporting to be proceedings under 
this Chapter, were not really so; as for instance where there was an initial icont oj 
jurisdiction by reason of there being no dispute likely to cause a breach of the peare. 
or by reason of the Magistrate not being a first class Magistrate, or where the hfagis- 
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trate exceeded his junsdiction by exercismg powers rot conferred by this section— Jn je 
Pandutang, 24 Bom 527; In re Pandurang, 25 Bom. 179 (186); Mahadeo v. Basu. 25 
All 537 (538)} Thyake v. SriTongarflyo, 43 ML.J. 624; Udai Bhan v. Ram Satnujh, 
19 O C. 135, 18 Cr.LJ. 100. And unless there was want of jurisdiction on the part of 
the Magistrate, the High Court could not ecerase its power of revision even though 
the, decision of the Magistrate was wrong — Chinlamam v. Jagannatk, 19 CW.N. 123 
(124); IJrlfls V. Raghuraj^ 12 OC. 400. 11 CrLJ 69 

Now, by the Amendment Act XVIIl of 1923, sub-section (3) of section 435 has 
been omittei and the effect of this amendment is to confer on the High Court the 
power of revision under this Code in respect of orders under this Chapter. These orders 
can now be reused by the High Court not only on the question of jurtsdichon but also 
on the ground that they are if/egol or erroneous — Chkakaurt v Isker Stngh, 6 P L.T. 
799, 27 Cr.LJ. 142; ChinnaPaeddigari v. Afoia Dasari, 31 CrL.J. 190, 120 I.C. 895, 
1929 MWN. 708, AIR 1929 Mad 847. 31 ML.W 104} Raj Nandan v. Chhedt, 13 
PL.T. 178, 1932 Cr.C 418 ( 421). 34 Cr.L3 259. 142 IC 157, Al.R 1932 Pat. 185, 


Ind. Rul. 1933 Pat 117. 

But though the High Court is invested with powers of revnsion, still orders passed 
by a competent Magistrate are not to be lightly interfered with by the High Court 
c-xcept m exceptional cases} first, because the object of such orders is to preserve peace, 
and secondly, because the aggrieved party has his remedy by a civil suit — Knsknappier 
V A/omdu, 5 L'V 165, 18 Cr.LJ 23} In re Lingara/a, 17 CrLJ 143 (Mad)} Hardeo 
v Ram Ckartlar. 17 CrLJ. 286 (Pat) Proceedings under this chapter are of a 
special nature, and are such that the Magistrate may be allowed greater liberty in 
carrying out those provisions than they are allowed in trying ordinary crime, because 
upon the Magistrate and the police is thrown the burden of maintaining the public 
peace In this view, it is undesirable that such orders should be interfered with in 
revision, unless they are made without junsdiction and are obviously unreasonable or 
unjust—SurfalfliffiKt/iu v Enan. 16 Cr.LJ 767 (Mad.). tVhere a Magistrate duly 
empowered to act under this Chapter takes proper proceedings and passes an order, 
the High Court has no power to revise the proceedings either under this Code or under 
sec 15 of the Charter Act — Jhingai v Ram Pratap, 31 All 150; or under sec 107 
of the Government of India AcK—MaiukdkaTt v Jaisori. 39 All 612, 15 AL.J. 576j 
Simdor Nath. 40 All 364; SakhaKot. 17 ALJ 321. 41 All 302 Thus, the High Court 
as a Ccjit of Revision cannot interfere with the decision of a trial Court on the fact of 
possession so long as there is evidence m support of the finding — Abdul Satar v Udha 
Lai, 27 PLR 102, 27 CrLJ 471, 93 IC 6% Where the evidence had been fully 
discussed by the trial Court, any attempt on the part of the High Court to review 
the evidence and interfere with the decision of the Magistrate, would be to convert an 
application for revision into an appeal — Abdul Satar v Udha Lai, (supra). . It is 
seldom that the High Court interferes on facts with an order passed under secs 145 and 
146— Saudi v. SuHilaf, 35 CrL.J 611, 148 IC 198. AIR 1934 Pat. 33 See also 
Ram Saroop v Khurram Singh, 35 CrLJ 1056. 150 1C 143, 11 OWN. 375, AIR 
1934 Oudh 158, 1934 CrC 502 The High Court does not interfere m revision with 


orders under sec 145, Cr P. C , on the ments as a rule— Bobu Ram Pandey v Shyamdeo 
Naray an. 40 Cr L J 220, A I R 1939 Pat 187, 1938 P W N 810, 179 I C. 548; Guruditta 
v. Taja, AIR 1939 Lah 108, ILR 1938 Lah 611, 40 CrLJ 519, 181 1C 59, 41 
P.L R 217 Where the decision of the Magistrate is grossly erroneous, the High Court 
vouid have no option but to interfere in revision — Raj Nandan v Ckhedi, supra 

It IS the practice of the Sind Judiaal Commissioner’s Court that it will not interfere 
with proceedings of Magistrates under Chap XII m which sec. 145 comes merely 
because the Judges would have exercised iheir discretion differently upon the facts 
because proceedings under this Chapter are proceedings only of a quasi-judicial nature’ 
They arc temporary and emergent in their nature, and it is generally conceded that 
Magistrates on the spot are in a belter position to judge of the true state of affairs 
than Judges in Courts many miles away. But where it is shown that there is not 
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upon the record material on which the Magistrate could properly exercise jurisdiction, 
then the Court will interfere — Muhammad Araf v. Satramdas Sakhimal, 37 CrXJ. 
1030, 164 I.C. 969. A.I R. 1936 Sind 143, 9 RS. 60, 1936 Cr.C. 859. 

If an illegality more than an irregularity has been committed, the High Court 
has discretion to refuse to interfere in revirion if substantial justice has been done — 
Giani, 38 CrXJ. 123, 166 I.C. 71, A I.R. 1936 Uh. 1015, 38 P.LR. 332, 9 RL. 334, 
1936 CrC. 1118 

See also Notes 475 and 478A. 

Reference: — The District Magistrate cannot himself set aside the decision of the 
lower Court passed under sec. 145; he must refer the case to the High Court under 
sec. 438— Eseradtri v. Otajuddi, 88 I.C 526. 26 Cr.LJ. H66,‘AIR. 1925 Cal. 12345 
Hiralal. 11 OLJ. 59, 25 CrLJ. 440, A.I.R. 1924 Oudh 331. Where the order of the 
Magistrate is illegal, the Sessions Judge should report the case for the orders of the 
High Court in revision — KefatuUah v. Fetuiudditt, 5 C.W.N. 71 (72). The referring 
Courts must always bear m mind the limits which the High Court has, in practice, 
put upon its own discretion and they should not make a reference where the only 
objection is to the findings of the Court, below upon the merits — Pkakir v. Madar, 
32 Cr.LJ. 1237, 134 I.C 915, 58 Cal 1081. 35 C.W.N. 374. A.IR. 1931 Cal. 619, 
Ind. Rul 1931 Cal 915. 1931 Cr.C 803. See als«> Gomia v. Naukkao. 28 CrLJ. 901, 
105 I C 229. A I.R 1928 Pat. 88 

448. Grounds of interference: — ^The High Court has the power to inter- 
fere where in a proceeding under this section necessary parties were left out or wrong 
persons were made partita— Laldfiart v. Sufedeo, 27 Cal 892; or where the Magistrate 
refused to receive the evidence tendered to him— TirHmfl/ra/o v. L^dd Gebini Doss, 
29 Mad. S61j Jhengar v. Baijnath. II ALJ 586, 14 Cr.LJ. 277; Kotha Kost v. 
Munestvar. 34 Cal. 840 ( 842); or where the Magistrate’s finding of facts as regards 
possession was perverse and contrary to a mass of unrebultcd evidence— 5ar/« Ptosad, 
27 0 C. 290, 25 Cr L J. 1066, 81 I.C. 890; or where no order in writing such as is 
required by sub-section (1) was recorded by the Magistrate— Haliaw v. Ralta Ram, 4 
Lah. 66; Md. Hasham v, Md. Jhami. 20 Cr.L.J 124; Bihaii v. Ckaiju, 1907 A tV.N. 
49; Budhan v. Ram Rakha, 1915 PLR 169. 16 Cr.L.J. 628; but not where the 
preliminary order under see 145 (1) is not complete— Dalle v. A'eAr; Singh, 39 P.LR. 
503; or where the Magistrate adopted none of the procedure required under this 
section and passed an order without any reference thereto— Deicen Chand, 1899 P.R 2; 
Dhani Ram v Bhola Nath, 1902 P.R. 23; Abdulla v. Gunda, 1907 PR. 7; Budhan 
V. Ram Rakha. 1915 P.L.R. 169. 16 CrL.J 628; Tara Chand v. BekoTt, 1916 P-R- 
22, 18 Cr.LJ 36; or where the Magistrate refused to issue process for the attendance 
of material witnesses— Saryo Kaitia v. Hem Chunder, 30 Cal 508; Madhab Chandra 
V. Martin. 30 Cal 508 (Note); or where no opportunity was given by the Magistrate 
to the applicant to produce his evridence— 2 CLJ. 286«; or where the Magistrate 
discarded the evidence altogether and based his dension merely upon his local inquiry 
—Lai Bekari v. Bejoy Sanfcar, lO C.\VX4, 181; SfioFiarful v. Tajuddin, 46 Cal 1056; 
or where the proceedings were initiated by the Magistrate on a vague Police report— 
Suryakanta V. Jagadindra, 11 C.WXJ, 198; or where the Magistrate declared possession 
with a party who had long been out of possesdon— S*a/isar v. Bhayaji. 20 Cr.L J. 445 
(Nag.); or where the Magistrate passed an order in respect of a property which was 
not in dispute and declared the property to be in the possession of a person who was 
not a party to the proceedings— l?adAann»Aa« v, Naimuddi, 19 Cr.LJ. 653 (Cal.). 

449. What the High Court can do in revision: ^The High Court, iu 

the exercise of its power of revision, is competent to consider the whole evidence— 
Reid v. Richardson, 14 Cal. 361; and to find out whether there was evidence on which 
the- Magistrate could come to the concluaon which he arrived at — Raja Babu v. Muddun 
Mahun. 14 Cal. 169; and can pass the proper order which the Lower Court ought to 
have made. Thu«, where it is difficult to come to a conclus-on as to the fact of posses- 
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slon, Ihe wse and proper course 5s to pass an order of attachment under sec. 146j and 
if in such a case the Magistrate has passed an order under sec 145, the High Court 
in revision can alter the order under sea 145 into one under sec. 146 — Reid v. Richardson, 
14 Cal. 361 (364); Katras Jheria Coal Co. v. Sibkrislo, 22 Cal. 297; Satyendra v. 
Krishttadbone, 20 C.1V.N. 1014, 18 Cr.LJ 80 The High Court in revision can alter 
an order of the Magistrate under sec 145 into an order under sec. 147 — In re Amarsang, 
■1? Bom 512 (515). The High Court has inherent power to give directions as to the 
disposal of property which was attached and has been dealt with by a subordinate 
Magistrate in the course of proceedings instituted without jurisdiction under this section 
— Afi Muhammad v. Piggott, 48 Cal. 522, 32 CL J 270. 22 CrL J 213 (FB.) 

Costs in revision; — Sec Note 478 under sec 148 

146. (1) If the Magistrate decides that none of the parties 

was* then in such possession, or is unable to 
]ert°of^ispute^^^'* satisfy himself as to which of them was then 
in such possession of the subject of dispute, 
he may attach it until a competent Court has determined the rights 
of the parties thereto, or the person entitled to possession thereof ; 

Provided that the District Magistrate or the Magistrate who 
has attached the subject of dispute may withdraw the ottaclwicnt 
at any time if he is satisfied that there is iio longer any likelihood 
of a breach of the peace in regard to the subject of dispute. 

(2) When the T^Iagistrate attaches the subject of dispute, 
he may, i£ the thinks fit, and if no receiver of the property, the 
subject of dispute, has been appointed by any Civil Court, appoint 
a receiver thereof, who, subject to the control of the Magistrate, 
shall have all the powers of a receiver appointed under the Code 
of Civil Procedure : 

' Provided that, in the event of a receiver of the property, the 
subject of dispute, being subsequently appointed by the Civil 
Court, possession shall be made oz’cr to him by the receiver 
appointed by the Magistrate, who shall thereupon be discharged 

Change: The two provi'sos and the itahascd words in sub-section (2) have 

been added by sec 29 of the Cr P Code Amendment Act (XVIII of 1923) For 
reasons see below 

449A. Object of Section:— A Cnmtnal Court is presumably unacquainted 
with the conduct of civil proceedings; and so where the Magistrate finds that the 
nature of the evidence is conflicting or that the fact of possession can be decided only 
after a proper tnal of an issue of possession, the I..egislature has provided that the 
vise and proper course for the Magistrate would be to keep the property under 
attachment until the Civil Court has determined the nghts of the parties, instead of 
himself coming to a haphazard conclusion as to the fact of possession — Retd v 
Rtehaidson. 14 Cal 3S1 (364) 

Scope; — This section merely comes into operation if the Magistrate is unable 
to satisfy himself as to which of the parties is in possession. The section does not say 
that the Magistrate has got to wnte an order so convincing as to make a Revisional 

Court equally sure that one party is in possession rather than the other Bitj Pal v 

Ram Naiesh. 33 Cr.LJ 157, 135 IC 246, Ind. Bui 1932 All 70. 135 I C 246 1932 
Cr.C 294, AIR 1932 All. 325. 
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450. Conditions precedent: — In order to give jurisdiction for an order 
under sec, 146, it is necessary that there should be jurisdiction over the proceedinp 
under sec. 145, which again pre-suppose a dispute likely to cause a breach of the peace. 
If there was no dispute concerning any land, there would be no jurisdiction of a 
Magistrate to proceed under secs. 145 and 146 — Ballam v. Lai Babu, 19 Cr.LJ. It6 
(Pat.). Section 146 is a continuatiem of sec. 145, and, therefore, the initiation of 
proceedings under sec. 145 is preliminary to an order under sec 146. ^Tiere the 
record showed that the Magistrate made an order under this section without following 
the procedure prescribed by sec 145 and without making an order in writing and 
that there was nothing to show that a dispute likely to cause a breach of the peace 
existed, the attachment was set aade by the High Court — Aihuddin, 2 AL.J. 149. 
The legality of an order under sec. 146 depends upon its ha%nng been preceded by 
legal proceedings under sec 145, and where the whole proceedings under sec 145 are 
illegal {eg, by reason of the Magistrate's failure to comply with the requirements 
of clause 4 of sec. 145), an order made in the case 'under sec 145 cannot stand on a 
better footing — SttbbaTama v. ^^ariya Pillat, 1 L.W. 493, 15 Cr.L.J. 559. 

451. Magistrate's duty to make inquiry and take evidence: — 
It is the duty of the Magistrate, before taking proceedings under this section, to take 
evidence and make inquiry’ (sec clause 4 of sec. 145) in order to ascertain, if posable, 
who was in possession — Parsuram v. Skivajatan. 3 PL.T. 434. 23 Cr.LJ. 277. Unless 
and until a Magistrate has made the inquiry' contemplated by sec 145, that is to say. 
unless he has cramined his witnesses and eonsidaed-the evidence produced by tbe 
parties, the Magistrate has no jurisdiction to pnxeed under sec U6—JnayeluJla v. 
Ananat, 1 OL.J 242, 15 CrLJ. 470; Skiba Nath v. PamkishoTe, 35 C.LJ. 291, 23 
Cr.L.J. 688; Daulali v. Hedait, 32 C.WJJ. 843; Ambika v. Wacidoli. 23 C.WJJ. 910 
(911), 29 C.LJ. 4S9; Ntlkanth v. Suryabhan. 24 Cr.LJ. 880, 75 I C. 80, AJ.R. 1923 
Nag. 297; Khedan v. Hussaini. 2 PLT. IS. 22 Cr.LJ. 323; Smfi. v. Padha Roman. 37 
Cr.LJ. 215 (216). A.I.R. 1933 All. 177, 160 I.C. 20. This section presupposes an 
enquiry by the Magistrate on the esndence recorded and the object of this section 
is to give the Magistrate jurisdiction to atuch property if. upon the esidence so 
recorded, he is unable to come to a finding as to who was in possession on the date 
on which the order under sec. 145, Cr, P. C.. was drawn up. Inhere there is no 
e\idence of any kind, the order altadiing the property under this section is without 
jurisdiction— rau/dtj/; v. Hedait, 32 CWjq. 843 ( 844), A.1 R. 1928 Cal. 7C8. See 
also Radha Raman v. £mp , in Note 453. Where a Magistrate in a proceeding under 
sec 145 made an order under sec 146 on the ground that it was doubtful which of 
the parties was in actual possession, without judicially considering the important 
documentary e\-idence of possession placed before him, it was held that the order 
must be set aride and the case re-heard by another Magistrate— Ambica v, W’azedali. 
23 C.WJ4. 910, 20 CrL.J. 342. WTiere the Magistrate did not make the slighest 
attempt to satisfy himseU as to the factum of possession, and attadied the land without 
taking any es-idence and making any local inquiry— SAro Balak v. Bhagicat. 40 Cal. 
105, 13 Cr.L.J. 486, 16 C.W^, 1£62, 15 I.C. 488; or where the Magistrate discarded 
and rejected practically every piece of evidence that might have led to a correct finding 
as to possession— Pro/Mf/o v, Hodding. 21 CWJ^. 1059, 26 C.LJ. 39; or where the 
Magistrate omitted to receive the es'idence produced by a party or consider the 
documents and passed an order of attadiment merely on a conaderation of the written 
statements of the parties— /iOlAo v Muneswae, 34 Cal. 840 (842), 6 Cr.L.J. 452. 
his order was without jurisdiction. So also, where in a proceeding under sec. 145. 
the parties appeared on the day of hearing but did not file any written statements nor 
produced any evidence, and the Magistrate without granting time to the parties for the 
production of evidence or for filing written statements, said that it was impossible to 
«>me to a conclusion as to the fact of possession and passed an order under this 
settion, the order was invalid— SL Jl/ansor AH v. .Sfajiutla, 12 CWJs’. 896. But 
where the parties failed to adduce evidence, ev'en though sufficient time was allowed 
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to them to do so, the Magistrate could proceed under this section— Ronendra v. 
Kishoti Let. 14 C.W.N, 80, 11 Cr.L.J. 26. 5 1C. 40; Bengali Panda v..Banc/jAaw»d/it, 
A.IR. 1930 Pat. 29, 30 Cr.LJ. 891, 118 IC 326. 10 P.L.T. 867, 1930 Cr.C. 5, 9 
PaL 639. 

ESect of prior decree of Civil Coujt . — ^Where the petitioner had been put into 
possession of certain lands in execution of a decree obtained by him in a Civil Court, 
the Magistrate was not competent to attadi the lands under sec 146 It was his duty 
to have found possesaon in accordance with the decree — CHfru; v. Sk. Bhaloo, 32 Cal. 
796, 2 Cr.LJ. 761. See also Durganand v. Hiramul, 25 CrLJ. 88, 76 I C. 24,^A.I.R. 
1924 PaL 711. Even though the petitioner has not obtained possession of the property 
in accordance wth the Civil Court decree, still when the Civil Court has determined 
the rights of the parties and has also determined the possession so far as it was in 
its power to do so, it is not competent for the Magistrate to say that he is unable 
to determine the question of possession, and to attach the property under sec. 146. 
The order of attachment is unjustifiable — Paiabhans v Sheodarshan, 48 All 397, 24 
A L J. 399, 27 Cr.L J. 559. See Note 438 under section 145 

452, Inability to decide the fact of possession: — All that sec. 146, 
Cr. P. C , requires is that the Magistrate should be unable to satisfy himself as to 
which of the parties was in "such possession," that is, actual possession, of the subject 
of dispute — Venkalaraman, AIR. 1^0 Bom 172 (173), 32 BomLR 340, 125 I C. 
718, 31 CfL.J. 933. The doubt upon which a Magistrate can act under this section 
must be the result of his inability to determine the question of possession upon the 
evidenee offered by both parties, and not a doubt in his mind entertained without 
receiving and considering evidence and without inquiry— Khedan v Hussam, 2 PL.T. 
15, 22 CrL.J. 323| v Bhaiwal, 40 Cal 105; Ambsca v Wandah, 23 

CWN 910 (9U) The Magistrate would not be justified in saying that it was rot 
possible to ascertain who was m possession, and in attaching the property, merely 
because the parties did not appear He ought to have made some inquiry into the 
question of possession— PafcsKrcm v Shibfatan. 3 PLT 434, 23 CrLJ. 277. In 
order to show the Magistrate's inability to decide the question of possession, he ought 
to discuss the evidence in the case, and give reasons for his inability — Khedan v 
Hussatni, supra; A/«nir Ahmed v. Mahmud-Vl-Haq, 1938 AWR (CC) 134 A\’here 
the order under this section did not show that it was not possible on the evidence 
to decide as to the fact of possession, but would rather seem to indicate that the 
Magistrate could not or would not decide whether the witnesses on cither side were 
to be believed, or that the Magistrate did not consider the documentary evidence 
fairly and judicially for the purpose of arriving at a deasion, the order was set aside 
— P^eelamegan v. Afoorooguppa, 2 Weir, 1 10; Ambica v Wajtdali, supra A Magistrate 
should be extremely reluctant to attach the property m dispute In cases where the 
land IS jungle or waste, it is quite possible that the Magistrate may be unable to 
satisfy himself as to the possession of the parties But where the land is admittedly 
subject to cultivation year by year and season by season, the Magistrate will be only 
admitting his own weakness, if he states that he cannot come to a decision It is 
, his duty to collect information and sift iL and decide the fact of possession — Ram 
Bahai v. Rang Bahadur, 5 P.LT 589, 82 I C 367, 25 CrLJ 1295, AIR 1924' Pat. 
804 See also Gopammal v. filallammal, 1937 M.WN 326 The general remark in 
an order under sec. 146, Cr P C, that the oral evidence is not reliable, without 
referring to it and without giving any' reason, is not a disposal of the evidence upon 
the record It amounts to a refusal to eterase the jurisdiction vested m a Magistrate 
by law and is remediable by the High Court in revision— Lacfemi v Bnja, 63 I C. 
152, 1921 Pat. H. C C HO. 2 PalUT. 168, 22 CrLJ 616, Kaliashbehart v Jat 
Narahi, 57 IC. 169, 1920 PaL H. C C 288, 1 Pat LT 291, 21 CrLJ. 601; Lakhpat 
24 Cr L J. 432, 72 I C 544, 1 Pat L R 152 (Ct ). 4 Pat.L T 579, AIR 1923 Pat 588; 
A/umr Ahmad v Alahmud-ul-Haq. 1938 OWN 673, 1938 A-CrC. 53, 1938 OA. 942, 
J938 A W.R. (CC ) 134 The Magistrate ought to make a reasonable effort to decide 
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the question as to possession, and ought not to attach the property so long as it is 
possible for him to decide sshich of the contesting parties was really in possession of the 
property, and if he can decide that question in favour of one of the parties, he should 
give effect to that decision by passing an order under see, 145 (6) — IVayezul v. Shobrati, 
4 P.L.T. 441, 24 Cr.L J 754. Where there is ample evidence on the point of possession, 
a Magistrate is not justified in passing an order under this section, though it may be 
difficult, but not impossible, to deade the question of possession — Miyakhan v Mahomed 
Hamf, 1939 NL.J. 213 See also Akskoy v. BrofesuiaT in Note 410. 

Nature of possession If a party (female) is found to be m actual possession of 
the property, but the only doubt exists as to the nature of the possession, that is, whether 
her pc«scssion is on her own behalf or on behalf of her lunatic husband, such a doubt 
does not justify a Magistrate in taking action under this section — In re Jugiodeshary, 
3C.L.R. 91.. 

Portion of subject of dispute If the Magistrate is unable to satisfy himself as 
to the possession of the whole of a property (fishery) extending 'over several miles in^ 
length, he shou'd ascertain so far as he can the possession of some portion thereof. As 
regards the portion as to which he is able to say that so and so is in possession he 
should proceed under sec. 145, and only as to the remainder ^ould he proceed under 
section 146 — Upendra v. Prasanna, 20 Cr.L J 17 (Cal ) . See also Sadar Ali v. Abdul 
in Note 455. 

Rights of parties The Magistrate can attach the property only when he decides 
that none of the parties is in possession, or when he cannot satisfy himself as to which 
0 ^ the parties is in possession; but he cannot take action under this section merely 
because he is unable to satisfy himself as to which of the parties is entitled to posses- 
aon or has a right to the property. Inability to decide the right to the property cannot 
justify an order of attachment— In re Somnoth, 6 BomL.R, 723. 

Then’s — ‘c , at the date of the preliminary order passed under section 14S (1) 
See Notes under section 145 (4). 

453. When attachment can be made: — This section presupposes an in* 
quiry by the Magistrate on the evidence recorded, and the object of this section Is to 
give the Magistrate Jurisdiction to attach the property, if upon the evidence so recorded, 
he is unable to come to a finding as to who was m possession on the date on which the 
order under sec 145, Cr P. C, was drawn up, and where there is no evidence of any 
kind on record, the order attaching property is without jurisdiction. A Magistrate 
cannot say that he is unable to satisfy himself if he has never made the slightest efforts 
to do scr—Radha Raman v Emp , A I.R. 1936 All. 177 ( 178) , 1936 AH L R. 30, 160 I C 
20, 1936 A W R. 125, 1936 A L.J. 197, 37 Cr.L.J. 215, 1936 Cr C. 211 See also Daulalah 
V Uedait in Note 451. 

To entitle a Magistrate to make an order of attachment, he must either decide that 
none of the parties are in actual possession, or that he is unable to satisfy himself as 
to which of them is in possession An order of attachment made without one or other 
of these findings is without jiirisdicUon— AfarAw Ram, 15 A.LJ. 270, 18 CrLJ. 557 
(559). ^\^len a Magistrate is in an indedsi%*e state of the mind he should record, as 
required by sec. 146, Cr P. C , a finding in express terms to the effect that he is unable 
to satisfy himself as to which of the two parties was in possession of the subject of 
dispute, at the date of the preliminary order, and then proceed, in the event of conti- 
nuance of the apprehension in regard to breach of the peace, to attach property, if 
has not already been attached under the second proviso to d (4) of sec. 145, Cr. P. C. 

A failure to record an express finding to this effect and the consequent disregard of the 
express prousions of cl. (1) of sec. 146, Cr. P. C., are very much to be deprecated— 
Jan Mohammad v Jh-an Khan, 29 CrLJ. 861, 111 I.C. 445, A I.R. 1928 Nag. 325 

UTierc the Magistrate finds neither the first party nor the second party in posses- 
sion, but finds that actual possession is with a stranger who does not claim a right to be 
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in possession, the Magistrate should proceed to attach the property—BAag/ogin, 20 
CrLJ. 215 (Cal.). ‘ ' 

IVhen both parties are in possession of the disputed property, no order under this 
section can be made — Md. Koolayappa v. Shaik Abdul Khadtr, 27 M.L.J. 169, 15 
Cr.LJ. 572, 25 I C. 324 tVherc the Magistrate found that both parties were at the 
time of the order collecting rents from the raiyats, this amounted to a finding that both 
parties were in possession, and consequently the Magistrate had no jurisdiction to order 
attadiment — Rajendra v. Afahomed Arzumand, 9 CW.N. 887. But the Allahabad High 
Court is of opinion that where both parties are in joint possession and fighting with 
each other, it is a case where the Magistrate cannot decide which of them are in 
exclusive possession. Consequently, he should attach the property under this section — 
Chhanji v. Mahadeo. 1932 ALJ. 819, 1932 Cr.C 938 (939), 34 Cr.L.J. 480. See 
Note 405 

It is impossible to say that In no case can the fact that one party has been bound 
down to keep the peace under sec. 107, Cr. P. C , leave the Magistrate any jurisdiction 
to act under sec. 145, Cr P C, when the circumstances so require The right course 
for the Magistrate to take would be to try and discover who is in actual possession. 
If he finds himself unable to do so, he can properly exercise his jurisdiction under this 
section— Baisnaft v. Gatmath. 16 CWN 384, 13 I C 830, 13 Cr.LJ. 142. 

The petitioner applied under sec 145, Cr. P C , for an order restoring him to posses- 
sion of a house as he had been dispossessed by the respondents five days before the 
date of the petition The Magistrate held that it was impossible to decide on evidence 
whether any and which of the parties was at the date of his preliminary order in posses- 
sion of the house and whether the petitioner has been dispossessed forcibly and wrongfully 
within two months before the date of his order He, therefore, ordered the attach- 
ment of the property under sec 146, Cr P C. Held that as the respondents were 
admittedly in possession at the date of the Magistrate’s preliminary order, sec 146 
had no application and that if the Magistrate could have held that the petitioner was 
in possession within two months next before the date of hts preliminary order, under 
sec. 145 (6), he could have restored the possession Co the petitioner— Curdas v. Norai'n 
Das. 31 Cr.L.J. 1075, 126 I C. 577, A I R 1930 Lah 422. 

454. Order of atlachment; — An order under this section cannot be made 
in the absence of the parties or ex parte-, the proper course is to pass the order m the 
presence of both parties — Laehmi\ B/iws». 19 Cr.L J 223,43 IC817 (Pat.). 

A Magistrate m passing an order under this section must give reasons for making 
the order — Kkedan v Husaint, 2 PLT 15. 22 CrLJ 323. But the High Court will 
not interfere merely on the ground that the order is brief and does not state reasons 
at length If the High Court is satisfied that the Magistrate has given full considera- 
tion to the evidence on the record, it will not interfere — A'anat v. Hyder Alt, 37 C LJ. 
127, 2t Cr.L J. 575 See Bn; Pal v. Ram Natesk m Note 449A. 

Effect of order of attachment: — One of the first pnnciples on which Courts 
proceed is that judicial proceedings cannot bind a person who is not a party to them. 
t\'here, therefore, the Magistrate did not declare that some persons were parties to the 
proceedings under sec. 145, Cr. P C., but he left it to them to appear or not to appear, 
in spite of their protest against being considered as parties and their manifest desire to 
have it declared that they were no parties, in the face of this order it could not be 
properly held that those persons were bound by the proceedings and by the final order 
UTidei sec. 146. Cr P. C— /owofci Noth. 3 CWN 329 ( 321) 

455. What propMty can be attached: — In order that an order might be 
passed under sec 145 or h 6, the subject-matter of the dispute must be determined — 
Suryatanfo v Jagadindra, 11 CWN 198. 

The 'subject of dispute’ referred to in secs 145 and 146 must be read as referring 
to the whole or to any component part or parts of the property in dispute. If the 
component part in respect of whidi the dispute erists is distinct and separate from the 

CR.-28 
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rest, and the Magistrate finds that ndther parly has shown possession in regard to that 
portion, he is not bound to attach the whole property but may attach that part only. 
If, however, the subject-matter in dispute is indivisible and must be dealt with as a 
whole, it must be dealt with in such a way as to make in regard to it one order under 
this section— Sarfar Ali v. Abdul. 5 CWJJ. 710 {712, 713); see also Katras JheTTiah 
Coal Co. V. Sktbkrishio, 22 Cal. 297 ated in Note 427 under sec. 145. 

Temple ; — To attach a temple does not necessarily mean that the temple must be 
closed together. IVhen the third parties or the general community are interested in it, 
it is the duty of the Magistrate, when assuming charge of it in order to preserve the 
public peace, to make the best arrangements possible to preserve the rights of such 
third parties or the public, and to have the Puja of the temple performed — SundoTS v. 
Vallinayaka, 2 Weir 110; In re Multusami, 2 Weir 112, 

Moveables : — ^The Magistrate ordering attachment of immoveable property can take 
charge of all moveables found mride the immoveable property, although he cannot attach 
the moveable property by itself. Therefore, where the Magistrate attached a mulh 
and took charge of all the moveables (e.g, cattle, jewellery) that were found by him 
in the muth at the time of attachment, it was held that the Magistrate acted legally 
—Bharat Das v. Ram Charitar. 1 P.L.J. 356. 18 CrL J. 287. 38 I.C. 319; Gokul Nath 
V. Baram Nath. 24 ALJ. 383. 27 Cr.LJ. 429. 93 I.C 157, AI.R. 1927 All. 125. 

CMl/fi'afioH of attached land :—A person who cultivates immoveable property which 
has been attached by a Magistrate under this section commits the offence of criminal 
ri-espa« and he is liable to he punshed under sec. 447, I. P. C.—Nagoji. 8 M.LJ. 253 
No suit for damages for the loss of profits resulting from the non-cultivation of land 
owing to an attachment under this section lies against any party— Ammani v. 

Ammal, 6 Mad. 426. / t 


♦u Magistrate:— A Magistrate attaching a property unde? 

««ion has the power to make an order regarding the management of the property. 

‘nWffere with such order-Lokenath v. Medu, 29 Cal 382. 
6 C,W.N. 469. He can lease the land attached— Crees/i Chunder, 17 W.R. 38; or after 
granted, can grant a fresh kz%e-Lokenath v. Pledu, 29 Cal 
482, 6 C.W.N. 469 The Magistrate can refuse to hand over the value of the produce 
of the property to any of the parties to the dispute, but he has no power to treat the 
property of the Govemment-A/o/icr Singh. 1911 Pi-R- 
14 L.rLJ. 403, 11 I.C 5S7. 

nf th» attaching a property under this section cannot hand o%'er possession 

aM.u f ""tending parties on failure of the other to institute 

23 Sl J .Court-/fan, Kumar v. Tbakur Ojha. 3 P.L.T. 648, 


fhr, Magistrate;— 3Vhen a Magistrate attaches lands under 

0 ^ Magistrate must be taken to be a possession-on behalf 

m rf 1 btagistrate's possession is not adverse 

lnZ TZ2T< u P^^P^rty is said to be in the true mmer 

Lai V Venkatagiri v. Isakapalli. 26 Mad. 410; Panno 

i r / A? V Sarojmi. 20 C.W.N. 481, 22 CLJ, 283, 31 

’ f, A , T; 302. 66 I.C. 433. A.IR. 1921 Cal. 584; 

an order under this section inter- 
H the legal rights of the parties concerned 

m <r, ®“«bmcnt is held for the person ultimately shown to be entitled 

to posscssion-S/iyoma Charan v. Siiryo Kanta. 15 C.W.N. 16S ( 168) . See also Note 420. 

The attachment is to conUniie 
S Xf detennined the rights of the parties; and therefore it is 

the dut> of a Magistrate to withdraw the attachment and release the property as soon 
as U IS brought to his notice that a competent Court has determined the rights of the 
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parties or of the person entitled to posscsaon— Jl/a/iara/a 0 / VenkalagiH v. Sri'mVasff, 
17 MLT. 392, 16 CrL.J. 481; furattan v. Sam Sarekh. 12 Pat 261, 14 P.L.T. 113. 
The Magistrate is bound to abidS by the subsequent decision of a competent Civil 
Court and to Tvilhdnivr the attachment, even though the suit in the Civil Court tos 
not inter partes, (as for instance where the suit was instituted by a third party, and 
the first party and some members of the second party were not made parties to it) — 
Asesk Kumar v. Kfs/iori Mohan, 39 CL J. 353, 25 CrLJ. 937. The fact that an appeal 
has been preferred against the decision of the Civil Court and is pending, is no good 
reason for tire Magistrate to keep the property any longer in attachment — Abdul Azh, 
1917 P.W.R. 46, 19 Cr.LJ. 261; Ramsri v. Sri Kishan, 46 All. 879, 22 ALJ. 803, 
A I R 1924 AU. 277; Maung Tha Zan v. Maung Ba Gale, 7 Bur L.T. 293, 15 Cr L J. 500. 

It is notureccssary that there should be a decree in favour of all the parties to 
enable the Magistrate to withdraw an attachment made under this section^ and if there 
is an adjudication by a Civil Court in favour of some at least of the parties, that is 
sufficient for the purpose of enabling the Magistrate to walk out of the property — 
Vitkoba V. A’erasiwga, 4 LW 55, 17 CrLJ. 331. 

The expression 'competent Court' means not only a Civil Court, but includes a 
Survey Court — Ambler v. Sanu Ahmed, 37 Cal. 331, 11 CrLJ 372, 11 CLJ. 417, 
6 I.C. 545. l\’here, therefore, lands were attached under sec. 146, Cr P. C., and subse- 
quently one of the parties obtained an order in bis favour from the surv'ey authorities 
under see 41. Bengal Survey Act and appbed to have the attachment released in his 
favour, held that the order of the Collector as to the lands under the Survey Act is a 
determination by a competent Court of the rights of the person entitled to possession 
thereof — Ram Ranbtyaya Prasad v. Ram Prasad, A I.R. 1939 Pat 348, 1939 P.WJ4. 
260, 40 CrLJ. 797. 183 I C 388, 20P.LT 595, 5 BR 906, 12 RP. 141. 

It also includes a Revenue Court Under the Code of 1882, the words were 'Civil 
Court’ and so it was held m Canga Prasad v. Naram, 15 All 394 (393), that this 
section did not authorise a Magistrate to pass an order of attachment in a dispute 
between parties, whose rights would have to be determined by a Revenue Court. But 
this ruling is no longer good law, and the Magistrate can release the property attached 
and hand it over to one of the parties, as soon as the Revenue Court has given a deci- 
sion in favour of that party — Ram Shn v Kishan, 46 All. 879 (881), 22 A.L.J. 803, 
25 CrLJ. 1242; Surendra v. Btkiam, 25 OC 242. But see Radha Raman v Emp, 
AIR 1936 All 177, 1936 AllLR 30. 160 IC. 20. 1936 A.W.R 125, 1936 AL.J. 197. 
37 CrLJ 215, 1936 CrC 211, where it has been held that it is for the Revenue Court 
to put the party in possession if its order is enforceable and that the Magistrate has no 
authority to do so 

But an entry in the Record of Rights cannot be te^rded as constituting an adjudi- 
cation by a competent Court of the rights of parties — KuUstcar v. Jitendra, 30 C.W.N 
616, 26 CrLJ 1055 (1056), 87 I C 975, A I R. 1926 Cal 316. See also 18 CrLJ. 682, 
40 IC. 330. 1 PatLW. 642 

Burden of proof — IVhat is required of the plaintiff who comes to Court after an 
attachment of lands under sec 146, Cr. P. C, is to show to the Court that he has got 
the rights in the lands m dispute and is entitled to possession thtreoi—Hargobind Rai 
V. Keshiva Prasad Singh, 1924 Pat. H.C C. 297 (300), A I R 1925 Pat 168 

Sec Note 343. 


459. Suit: — If there was only an order of attachment issued by the Magistrate 
and even if the Magistrate should actually take possesaon of the property and even 
though the Magistrate should appoint a receiver to be in possession of the property, 
what happens in the eye of the law is that the property is placed in custodia legis 
It is held in the custody of the Court for the benefit of the person who may e%’«itually 
and finally succeed in establishing his title to the property In sudi cases no party is 
under an obligation to institute a suit for possession of the property. It is only necesjarj* 
for the parties to establish their nght against the other contending parties and the 
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Court will give* effect to the adjudication by the Court as against the other contending 
parties — Alaiarswami v. Ramabadra, AIJl. 1K9 Mad. 38 (41), 111 I.C. 152 

Damage suit • — A suit to recover damages suffered by the plaintiff by reason of 
his land having been kept for a year under attadunent under an erroneous order under 
sec. 146, Cr. P. C., would not lie against the defendant upon whose complaint the 
enquiry leading up to the order was initiated — Ram Mina Kumari v. Suiendra Narain, 
14 C.W.N. 96. See also Ammam v. SeUani, 6 Mad. 426. 

Limitation : — See Art. 120 of the Indian Limitation Act, 1908. See also Arts. 47, 
142 and 144 of the same Act in this connection. See also Note 457. 

460. Proviso — Withdrawal of attachment: — "We have introduced a new 
clause which by an amendment of sec. 146 will enable a District Magistrate to withdraw 
the attachment of property at any time when he is satisfied that there is ■tio longer any 
likelihood of a breach of the peace” — Report oj the Joint Committee (1922). 

Once an order under sec. 146 has been passed, it can come to an end only under 
one of two circumstances, the first being that there is no longer any likelihood of a 
breach of the peace, in which case the Magistrate is competent to withdraw the order 
of attachment, and he can do so at any time at which if he is satisfied that there is 
no longer any likelihood; and secondly, it is competent for a Magistrate to release the 
property from attachment if a competent Court has determined the rights of the 
parties to the proceedings or the person entitled to possession— v. Jitendra, 
26 Cr.L.J. 1055 (1056), 30 C.W.N. 646, 87 I.C. 975, A.IR. 1926 Cal. 316. 

Where the petitioner presented an application to the Magistrate praying for the 
release of the attached house on the ground that the other claimant had died and that 
he (the petitioner) was his heir, and the Magistrate refused the application as no 
judgment of a competent Court declaring the rights of parties was produced, held that 
the Magistrate ought to have granted the application and released the property front 
attachment, because by the death of the other claimant all likelihood of a breach of 
the peace had disappeared— Afiusfti Ram v. Crown, 1 Lah, 451. This proviso now 
expressly protddes for the case. 

But the Magistrate can cancel the order of attachment under the proviso only 
on the ground that there is no longer any likelihood of a breach of the peace. He 
cannot cancel the* attachment on any other ground, e g , on the ground that the attach- 
ment is not practicable— Ram Dutaie v. Ajudhya. 16 O.C. 192, 14 CrL J. 605. 

AVhere the property attached under sec 146 is released by the Magistrate on being 
satisfied that there is no longer any likelihood of a breach of the peace, the Magistrate 
should not simply direct the Receiver to abandon the property without making over the 
possession or the books of account to any body, and leave the parties to scramble for 
the estate. This is not the intention of the Legislature. Under this proviso, it is open 
to the Magistrate to make over the possession to any person he thinks fit, and he must 
of course exercise a judicial discretion in deciding to whom the possession is to be given. 
There may also be cases in which jt is sufficient for him to make an order withdrawing 
the attachment and leave some person to take possession, without handing over the 
possession of the property to any body— AK Bahadur, 2 0 W N 868 26 Cr.L J. 1629. 
90 I C 925, A I R 1926 Oudh 146 

461. Sub-section (2)— Appointment of Receiver* A Magistrate U 

entitled to appoint a receiver under this sub-section only after the termination of the 
inquiry- as to possession conducted under sec. 145 (4). The appointment of a receiver 
before the completion of the inquiry is without junsdirtion— LoitsAminarflyaiia v. Cnana- 
prakasa, 13 Cr.L.J. 536, 15 I.C. 808 (Mad). The passing of an order of attachment 
does not by itself justify the appointment of a receim, unless on a subsequent inquiry 
the appointment of a receiver is found necessary— Raza Hussain v Mehdi Hasan, 
25 0 C. 148, 23 Cr.LJ. 684. 

A person ought not to be appointed a Receiver who has shown a partiality for one 
of the parties, and a party to the actiwi should not be appointed unless by consent 
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or unless there are special circumstances justifying his appointment in preference to 
others. Thus, a party to the proceeding who was found by the High Court in a previous 
proceeding to be not in possession of the disputed property, ought not to be appointed 
a Receiver, because the effect of such appointment would be to place him exactly in the 
position to which he is not entitled — Laehmi v. Cajadhar, 7 Pat. I, 28 Cr LJ. 776 (777), 
9 P.LT. 109, 104 I C. 104, A I R. 1927 Pat. 393. 

A Receiver appointed under this section is entitled, unless some special circumstance 
is established, not only to the subject matter of the proceedings but also to all accretions 
to the property, and can give title to a tenant under him — Madhu v. Sadar Alt, 
14 CW.N. 681, 11 Cr.LJ. 288, 6 IC 177. 

But any act done by the Receiver during the period of attachment cannot affect 
the rights of the party found by the Civil Court to be entitled to possession of the 
property — Juiaican v. Ram Sarekh, 12 Pat. 261, 14 PiT. 113, AIR. 1933 Pat. 224. 

UTiere a Receiver appointed under this sub-section applied to the Magistrate for 
permission to grant a lease without stating to whom it was intended that the lease 
should be granted and, on the very next day after the permission was given, granted the 
lease to one of the parties to the proceedings under sec 145, Cr P, C. Held that the 
Receiver was guilty of a very impudent fraud upon the Court and that the Magistrate 
had every justification in setting aside the lease summarily — Meyyappa v Nagamai, 
33 Cr.LJ 956, A.I.R. 1933 htad 67. 140 IC. 281. 1932 MWN 1154. 36 M.LW. 651, 
Ind. RuL 1932 Mad. 834. Sec also Smk v. Debendta, 50 C L J 333 in this connection 

Proviso; — “We recommend the addition of a proviso to sec 146 (2) to meet 
the case of an overlapping appointment of a Receiver by the Civil Court”— Reporf o/ Ihe 
Select Committee of 1916 

462. Revision; — By reason of the omission of sub-scc (3) of sec 435 by th^ 
Criminal Procedure Code Amendment Act of 1923, orders passed under this section are 
now liable to revision under this Code See Note 447 under sec 145. 

But the High Court in revision should not lightly interfere with an order that 
may be passed by a Magistrate for the management of attached properties; but when 
the order of the Magistrate offends against an elementary rule, founded on the desire 
of the Courts to place the parties on a footing of absolute equality, the High Court can 
set aside that order m revision — Lachtrt v Cajadhat, 7 Pat 1, 28 CrLJ. 776 (778). 

463. Review; — An order under this section is m the nature of a judgment 
and cannot be reviewed by the same Court — Luckmt v Bhust, 19 Cr L J 225, 5 Pat.L.W. 
386; Raj Kumar v. Tliakur 0/fto, 3 PUT. 648; Ram Dulare v. Ajudhya, 16 OC. 192, 
14 Cr.L J. 6(6 See sec. 369 ItTien a property is attached under this section, the 
Magistrate has jurisdiction to release it from attachment, but he has no jurisdiction to 
review his own order releasing the attadied property — Ballam v Lai Bobu, 19 CrLJ. 
105 (Pat ). 

147. Whenever any such 
„ , Maeistrate is satis- 

Dispute r 1 r 

concerning ned as aforesaid 

cements, that a dispute likely 

to cause a breach of 
the peace exists concerning the 
right of use of any land or 
water (including any right of 
way or other casement over the 
same) within the local limits of 
his jurisdiction, he may inquire 
into the matter in manner pro* 


147, ( 1 ) Whenever any Dts- 
Dispute Magistrate, 

concerning Sub-divisioiial Ma- 
m^tratc or Maqis- 
able pro- trate of the first 
perty.etc. Satisfied 

from a poUcc-ref'ort, or other 
inforniattoii that a dispute like- 
ly to cause a breach of the peace 
exists regarding any alleged 
fight of user of any land or 
water explained in section / 
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vided by section 145, and may, 
if it appears to him that su^ 
right exists, make an order per- 
mitting such thing to be done, 
or directing that such thing 
shall not be done, as the case 
may be, until the person object- 
ing to such thing being done or 
claiming that such thing may be 
done obtains the decision of a 
competent Court adjudginghim 
to be entitled to prevent the 
doing of, or to do such things, 
as the case may be: 

Provided that no order shall 
be passed under this section 
permitting the doing of any- 
thing where the right to do 
such thing is exercisable at all 
times of the year, unless such 
right has been exercised within 
three months next before the 
institution of the inquiry, or, 
where the right is exercisable 
only at particular seasons or on 
particular occasions, unless the 
right has been exercised during 
the last of such seasons or occa- 
sions before such institution. 


145, subsection (2) {whether 
such right be claimed as an 
easement or otherwise) within 
the local limits of his jurisdic- 
tion, he may mahe an order in 
writing stating the grounds of 
his being so satisfied and re- 
quiring the parties concerned in 
such dispute to attend the Court 
in person or by pleader within 
a time to he fixed by such 
Magistrate and to put in written 
statements of their respective 
claims, and shall thereafter in- 
quire into the matter in the 
manner provided in section 145, 
and the provisions of that sec- 
tion shall, as far as may be, be 
applicable in the case of such 
inquiry, 

(2) If it appears to such 
Magistrate that such right 
exists, he may make an order 
prohibiting any interference 
with the exercise of such right'. 

Provided that no such order 
shall be made where the right 
is exercisable at all times of the 
year, unless such right has been 
exercised within three months 
next before the institution of 
the inquiry, or, where the right 
is exercisable only at particular 
seasons or on particular occa- 
sions, unless the right has been 
exercised during the last of 
such seasons or on the last of 
such occasions before such 
institution. 

(3) If it appears to such 
Magistrate that such right does 
not exist, he may make an order 
prohibiting any exercise of the 
alleged right. 

(4) An order under this sec- 
tion shall he subject to any sub- 
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sequent decision of a Civil 
Court of competent jurisdic- 
tion. 

Change: — ^This section has been redrafted by sec. 30 of the Cr. P. C Amend- 
ment Act (XVIII of 1923) ; the substantial dianges (as shown by the italicised passages) 
are; — "(1) The definition of the subject-matter in dispute has been modified so as to 
avoid the difficulties which have been created by decision raising doubts as to the 
applicability of the section to rights not resembling easements or to rights acquired by 
contract? (2) the specific reference to rights of way has been omitted, as it has been 
queSitioned whether it might not by implication exclude negative easements from the 
scope of this section; (3) the nature of the orders which a Magistrate may pass (see 
sub-secticns 2 and 3) and their continuance pending the order of a competent Civil Court 
to the contrary’ (sec sub-section 4) ha\-e been clearly defined” — S/atcme«f of Objects 
and Reasons (1914). (4) The words "make an order in writing respective claims” 
have been added in order to bring this section into a Ime with sec 145. “Doubts have 
been expressed as to the procedure to be followed m ca^ under sec. 147, and we have 
introduced amendrrents here to make it clear that the procedure is to be that laid 
down by section 145”— Reforf of (he Jomt Comvnttee (1922). 

464. Dispute: — ^The dispute contemplated by this section must at any rate 
he some substantial dispute necessitating the interference, m some way or other, of the 
criminal authorities. It would not be sufficient that there sliould be a mere discussion 
or verbal altercation between persons claiming nghts of the kind described There must 
be an actual dispute — Maharaja of Burdtean v Chairman, Darjeeling Municipality, 5 
Cal. 191 See Note 393 under section 145 If on entering on an inquiry a Magistrate 
finds that the nghts of the parties have been judicially ascertained by a previous 
decision, he should not enter into any investigation, as he cannot assume that a dispute 
would be continued on a question which has been set at rest by a judicial deasion on 
the nghts of parties — In re Balkrtshna. 11 Bom 584 (587)? Anya Shidya, 29 BomLR, 
715, 28 CrLJ. 578 (579), 102 IC 516. 

Pohee-repoTt • — If the Magistrate takes action under this section on the basis of a 
police-report it is not necessary for him to call on the Pelice Officer to give evidence 
as to the correctness of the report— radar Mai. 53 All 21S, 1930 AL.J 1437, 32 
C^LJ. 309. 

465. Likelihood of breach of peace: — In order to give jurisdiction to a 
Magistrate under tins section, he roust be satisfied from Police reports or other materials 
that there is an imminent danger of a breach of the peace resulting from a dispute 
between the parties concerned IVhere at the date of initiation of proceedings the 
materials before the Magistrate did not disclose the tact that there was an imminent 
danger of a breach of the peace, any evidence Uiat he might have taken later on, in the 
course of the tnal, could not give him a jurisdiction which he did not otherwise possess 
— Kali Kissen v. Anur.d, 23 Cal 537 (562) This view, however, has been disapproved 
of in Kulada y. Danesh, 33 Cal 33 ( 45). Unless there are special circumstances giving 
nee to an apprehension of the breach of the peace, there is no jurisdiction to make an 
order under this section — Parashram v Copal. 25 Cr L J 353, 77 I C 289, AIR 1924 
Nag 29 1. The mere fact that the Magistrate had, only a few daj's before the institution 
of the present proceeding, recorded an order to the effect that no action was necessarj' 
to be taken as there was no likelihood of a breach of the peace, would not make the 
proceeding improper, if the Magistrate had at the date of the proceeding some fresh 
materials before him upon which he was satisfied as to the existence of the likelihood 
of a breach of the peace — Diikhi y Haltcay, 23 Cal 55 (53) For the purpose of 
initiation of a proceeding under this section, the Magistrate concerned must be satisfied 
that a dispute likely to cause a breach of the peace e.xibts. If there was no present 
danger of a breach of the peace, the fact that there was a dispute between the parti 
which was likely to cause a breach of the peace in the future, will not justify a Magi- 
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taking action under this section. There should be a present dispute and a present 
fear of disturbances and the section mil not apply to a state of things indicating that 
there may be a breach of the peace in future — Jagabandhu v. Manager, I. J. Mills, 
40 C.W.N. 351, 37 Cr.L J. 512, 161 I.C. 33& 

46S. Right to use land or water:— There must not only be a dispute 
regarding an alleged right of user of any land or water but, under sub-sec. (2), sec. 147, 
Cr. P. C , it must appear to the Magistrate that such right exists. By ‘right’ is meant 
legal right, and the purpose of the section, there can be no doubt, is by an order 
following a summary inquiry to prohibit interference with the exercise of a legal right. 
It follows that as the right to fish in the sea cannot form the subject-matter of property, 
or be enj'oyed as an easement so no one can by contract or otherwise relinquidi to 
another his right or any part of it Accordingly it cannot be held, in the terms of 
sub-sec. (2) to sec. 147, that sudi right exists. Hence no order can be passed under 
this section against any person restraining him from fishing in the sea except in a 
certain manner — Sethukaruppan v. Peer Mohammad, A I.R. 1935 Mad. 350, 1935 
M.W.N. 181, 68 MLJ. 417, 37 Cr.L.J. 4, 159 I.C. 49, 41 ML.W. 436. 1935 CrC. 447, 
58 Mad. 876. 

This section applies to disputes as to the right to use any land or w’ater, as distinct 
from disputes as to title to or possession of the land itself, for which provision is made 
in sec. 145— Ram Dulare v. Ajudhya. 16 O.C. 192, 14 Cr.L.J. 605 Where a party 
claimed the right to use the land either as a public road or as a pathway, it would seem 
that sec. 147 Is a more appropriate section than sec. 145, Cr. P. C.'—Turab AU v. 
Skromani Gurdurara, 34 CrLJ. 616, Ind. Ru! 1933 Lah. 356, 1933 Cr.C. 267, AI.R. 
1933 Lah. 145. There is nothing to prevent an alternative claim of this nature being 
made under sec. 147. A personal easement as well as a public nght of way may be 
inconsistent claims but at the same time either one or the other may be capable of 
proof— Hamir v. Suresh, 27 Cr.L.J. 841, 95 I.C. 761, A.I R. 1926 Pat. 348. 

In a Madras case it was held that the words “land or water” used In this section 
should be taken in their ordinary significance without the extended meaning given to 
them by section U5—Palaniyandi v. Potaniappa, 17 Cr.L J. 325 (Mad.). In a Calcutta 
Case also it was held that the word ‘land’ in this section did not include crop or produce 
as in sec, 145 — AU Mohantrkad v Faktruddtn, 24 C.W.N. 1039, 22 CrLJ. 131. The 
present amendment, however, expressly lays down that those words are to have the 
same meaning as in sec. 145. * 

Since this section as now amended includes rights claimed as an easement, it applies _ 
to rights to the use of land or water belonging to others See also Canpat, 4 C.WJ4. 
779. The contrary view taken in Aiunachalam v. Chidambaram, 29 Mad. 97 is no 
longer correct. 

Right to tola from a 'hat' A dispute as regards the right to collect 'tolas’ (small 
perquisites) from a hat on one day every year, is one concerning the right of use of any 
land within the meaning of this section— Sarat v. Mobarak, 21 C.WN. 439, 24 C.LJ. 
437, 18 Cr.L.J, 113, 37 I C. 465. 

Rights arising out of eontrael .'—Prior to the present amendment of this section, it 
was held that a dispute between a landlord and his tenant regarding the right of the 
latter to reconstruct a gala which bad fallen down, was not a matter properly coming 
within the operation of sec. 147. The settlement of such a dispute involved issues of 
nght which could properly by detennmed by a Civil Court. The right of use of land 
contemplated by sec. 147 was one of an entirely different description resembling a' nght 
of easement, and not one -arising from the terms of a contract between landlord and 
tenant— Cowpa/, 4 CW.N. 779. So also Arunachatam v, Chidambaram, 29 Mad. 97, 
15 ML.J. 391, 3 Cr.L.J. 31. But this is no longer law. By reason of the present 
amendment, the rights arising out of a contract will also fall under this section. See 
Notes under "Change" above. Before the present amendment, the words of the section 
were "the right of use of any land and water (including any right of way or other 
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easement over the same) The words of the present section -(''whether such right be 
claimed as an easement or otherwise”) are more general. 

Risht to use of tvater : — IMicre it was found that the plaintiff had a right to the 
flow of water for purposes of irrigation from a certain channel passing through a village 
of the defendant who obstructed such flow by erecting bunds, the Magistrate was 
competent, under this section, to direct the removal of the obstruction — Pasupati v. 
Nandalal, 5 C.WJ^. 67 ( 70). Where Christians were prevented by Hindus from the 
lawful exercise of Ihe'y right to take water from a well, it was held that the Magistrate 
had jurisdiction under this section to pass an order prohibiting the Hindus from 
interfenng with the exercise of that right — Hindus v. Chrtsltans, 21 MLJ. 486, 11 
Cr.LJ. 721, 8 IC 484, 1911 M.Wd^. 44, 9 ML.T. 209 See also Fajju v Sirya. 38 
Cr.LJ. 881, 170 l.C. 392, 10 R.L. 107, 39 P.LR 491. 

Right to let 00 water -—The right to let oH water by the natural course in which 
it has always flowed and would always flow, so as to prevent inundation of one’s own 
land, is a natural right of every land-holder to the use and enjoyment of his own land. 
Wliete the second party erected a bund on the boundary of the first party’s village to 
prevent the flow of such water, the Magistrate had jurisdiction to direct the removal 
of the bund—DowIat v Siia Pershad, IS CL.J 267, 12 CrLJ. 319, 10 I C. 615 (616). 
WTiere a party satisfied the Magistrate that he had a right to have an opening in the 
al for the purpose of passing water and that he exercised the nght for several years 
and also during the last rains when the nght was last exercisable, it is clearly the 
Magistrate’s duty to direct the other party to make openings in the al within a 
reasonable time from the passing of the order — Ambica v. Cur, 39 Cal 560. But 
where the Magistrate invented a purely imaginary right which the opposite party never 
claimed, a nght to discharge water over the petitioner's land in any direction he pleased 
simply because his own property svas slightly higher, such nght could not be made 
the basis of any order under this section— HarudAone Mukerjee v Brojendra Nath, 
AI.R 1937 Cal. 513, 171 l.C. 268. 38 CrLJ 1071. 41 CWN 900, 10 R.C. 261. As 
to bundk see Note 406. 

Right to fish There is nothing m this section which limits its operation only to 
easement. It applies also to profits a prendre, (or instance, the right to fish in a jhil 
— Dukht v. Haluay, 23 Cal. 55 (59) j Kah Kissen v Anund, 23 Cal 557. Sec Note 406. 

Right to ferry :~A dispute regarding right to use a ferry comes within the scope 
of this section — Harbullubh v. BajranSf 3 C \V N 148 See Note 406 

Right to bury the dead is a nght contemplated by this section, and the Magistrate 
has to see whether the nght which is exercis^le only on particular occasions or 
particular seasons was exercised during the last of such seasons or occasions — Md. Abdul 
V. Md. Ashroff, 51 Mad 522, 29 CrL.J 644 (615), 53 MLJ 523, 1927 M W.N 789. 

Right to worship . — A nght to perform Uie duties of a Pujan in a temple is not 
a nght to the use of any land. It is the worship which is disputed and not the use of 
land Therefore, a dispute regarding such a right cannot be the basis of a proceeding 
under this section — Cujram v. Lai Behary, 37 Cal 578, 14 CW.N 611, 12 CLJ. 22 
11 Cr.LJ. 292, 6 l.C. 182? Surendra v Sa^Ai Bhusan, 52 Cal 959, 42 CLJ. 127, 92 IQ 
223, AIR. 1926 Cal. 437, 27 CrLJ 239 See also Mamk Chandra v. Pko Nath in 
Note 404. But when there is a dispute as to the possession of a temple and the 
right to perform puja therein the Magistrate can deal with the claim as the right to 
perform piqa is part of the larger relief that is pra>ed for. If, however, it is not so 
included m the major relief, it is doubtful whether an application under sea 147 can 
he merely as to the nght to perform puja in a certain terKple—Polaniyandt v palan' hh 
34 IC. 651, AI.R. 1917 Mad 840, 17 CrLJ 235, Perumal v. Tirumata! is r t T 
88, 140 IC 900. 1932 M W.N. 1079. Ind. Rul 1933 Mad- 63. 37 MLW a IR 
1933 Mad 245, 1933 Cr.C 344 Alter the amendment of the Cr. P C in 1923 do 
doubt remained as to the provisions of sec. 147 attaching to disputes as* r*” ds 
entry into a temple or mosque or samadh—Daya Ram, 31 CrXj. 1217 127^10*' 
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1930 CrC. 672, Ind. Rul. 1930 All. 886, A.I.R. 1930 All. 452. 'Where the matters in 
dispute cannot be adjudicated by a Civil Court (e.g., disputes relating to performance 
of worship and other religious ceremonies). Magistrates have no jurisdiction to deal 
with those matters under sec. 147. In such matters, if the Magistrate apprehends that 
there will be a breach of the peace, he is to adopt the procedure prescribed by Chapter 
VIII, and to take security— 7« re Atmaram, 14 Bom. 25; Surendja v. Sashi Bhiisan, 
supra. But in Md. Musaliar v. Kunji, 11 Mad. 323, 2 Weir 117, Kadex Batcha v. 
Kadex Batcha, 29 Mad. 237 (238), 4 Cr.LJ. 58, In xe Daneshwax, 3 Boin.L.R. 416 
(418), Stnnasami v. Palani, 48 ML.J. 528, 26 Cr.L.J. 1057, 188 I.Q 2, AIR. 1925 
Mad. 779, and Cbidambaxa v. Sengoda. 27 M L.J. 587, 25 I.C. 999, A I.R. 1915 Mad. 
84, 15 CrLJ. 671, a right to worship In a mosque or to officiate as Kazi therein or 
to perform a puja, has been held to come within the operation of thfs section. In a 
Bombay case, however, it has been held that a dispute regarding the right to perfona 
puja in a certain temple falls under sec, lAS—Pcndurang, 24 Bom 527 (531), 2 BomL.R- 
84. After discussing all the rulings quoted above Pandrang Row, J., observed "It 
seems to me that where the dispute is regarding a right which is inseparably connected 
with the use of any land or building, it must be regarded as being within the purview 
of sec. 147. It may be that the dispute in actual fact may have more to do with 
what a man does in the temple after entering into it and not so much with his actual 
entry into the temple nevertheless where the right regarding which a dispute exists 
is one which is inseparably connected with the right to enter a building and cannot 
be dissociated from it, the dispute cannot be said to be not one regarding an alleged 
right of user of the building In this particular case it would appear that the dispute 
was also concerned with the right of possession of a particular room kept locked in 
the temple in which the pu}a materials are kept The possession of this locked room 
IS inseparably connected with the right to worship as ptijaxi, for without these materials 
which are kept therein it is not possible for any one to perform puja as a pujau. It 
would, therefore, appear that the present dispute includes a diepute regarding the 
possesaon of the locked room in which these paraphernalia of worship are stored. 
It also appears to me that the policy of the Legislature has been consistently, in the 
past, to enlarge the jurisdiction of the Magistrate in respect of disputes connected 
xvith any kind of user of 'land* m its widest sense, and that it would be inconvenient 
if disputes which are really inseparably connected with lands or buildings were beyond 
the jurisdiction of the Magistrate '-~Vclappa Coundan v. PaMasKami Goundan, 39 
Cr. LJ. 705 ( 706), 176 I C, 127, 47 ML.TV. 305, (1938) 1 M.\V.N. 348 11 R.M. 32, 
A LR. 1938 Mad 537, (1938) I M L.J, 817. 

The Magistrate cannot properly pass any order allowing a person to enter upon 
land, admittedly m possesaon of another person, and perform ceremonies upon it 
against that person’s wish In any event, if the Magistrate feels that he ought to 
do so in the interests of the public peace, it is at least necessary that he should hold 
Mme enquir>' under sec. 147, Cr. P. C. in order to discover for himself pending any 
decision by a Cml Court, whether he has any right to the user of the land in the 
manner in which he desires to use il~Abdul Majeed v. Emp. 40 Cr.L.J 383. 180 I.C- 
499, 1938 A.W.R. (ILC.) 851, A I.R 1939 All 182, 1939 A Cr.C, 70, ir R.A. 470. 

A dispute as regards the oiTenngs made in a temple is a dispute as regards moveabU 
property, and therefore does not faU under this scction-Rflm Saran v Raghumndan. 
38 CaL 387, 13 C.LJ. 446, 16 C.WJ'J 574, 12 CrUJ. 3, 9 I.C. 6; Velappa Cottndan 
V. Ramastcami Goundan, supra. A dispute with regard to collection of offerings at a 
temple or at a kaxbala cannot by any stretch of reasoning be said to be a dispute 
concerning land or water and, therefore, a di^te with respect to collection of offerings 
cannot come within the purx-iew of sec 145. Cr. P. C.—Ghulam v. KanU. 57 I.C- 
92, 5 P.LJ. 216, 1 P.L.T. 60S, 21 Cr.LJ. 572, following Gt/tram v. Lai Behati, 6 
I.C 182, 37 Cal. 578, 14 C.WJJ. 611, 12 CLJ. 22. 11 CrL.J. 292 and Ram Saran V- 
Raghu Randan, supra. See Note 406. 

lo use el piisy is not a risht to the uso of land and svalcr, nor is the use 
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of tlie privy an easement — 7« re Shankar, 15 BomL.R. 329, 14 Cr.L.J. 400 (401), 20 
I C. 224. 

Rtgfcf of u-ay : — A Magistrate is competent to order the removal of an obstruction 
fo a right of vay caused by the owner of the land, if there be a likelihood of a breach 
of the peace in consequence of such obstruction — Lalit Chandra v Tarim, 5 C.WN. 
335 (336). In a dispute as to tlic right of way, tlie Magistrate should dedde whether 
the complainant had been in use and occupation of the road, and if so, for how long 
and if he finds him to be in possession, should retain him in it, leaving the ow’ner of 
the land to refer the question of the right to the easement to the Ci\nl Court. The 
Magistrate sliould not decide against the complainant because he may have another 
right of way leading to the same place — Toylucko Nath, 2 W.R. 64. Under the 
Muhammadan law, a Muhammadan cannot say his prayers on the property belonging 
to another without an express or implied permission of the owner of the property. 
Therefore, a Muhammadan has po nghl to say his prayer at a grave situated in land 
belonging to another which is enclosed by a wall (which negatives any express or 
implied permission to say praters on the land), and consequently, he cannot claim 
a ngbt of way to go over a land belonging to another in order to worriiip at a grave 
situated in that land ^ — Rampratab v. Soft/, 6 PL.T. 857, 27 CrL J. 44. 

Rigfil to use public way The ecpression “land or water" in this section does not 
necessarily refer only to private property, but applies to a public street~A/d Amir 
Khan v Mahalirtgam, 51 Mad. 174, 53 MLJ 523. 28 CrLJ. 948, AIR 1927 Mad 
985. The section can be applied even when the right of way claimed is a right to a 
public path. The terms of this section are wide enough to cover the cases of public 
as well as private right of way The Magistrate has tlierefore jurisdiction to direct 
a person who has obstructed a public pathway by a fence, not to obstruct such a 
pathway — Karuppanr.a v Kundasamt, 25 MLJ. 233, 15 CrLJ. 363, 23 IC. 730 
A right to take a car in procession along a public road to a temple is a right of user 
of land under this section — In re Basappa, 27 BomLR 1058, 26 CrLJ. 1422, 89 
I C. 846. The Magistrate has jurisdiction under tins section to pavs order even against 
the right of passage through a public street But he ought not to pass such a prohibitory 
order, unless it is clearly proved that there is a right by custom or by grant or by a 
Statute m one section of the public to prevent another section of the public from 
using the public street on particular occasions or for particualr purposes, when such 
use IS ordinarily and prima facte lawful — Sudalaimuthu v Enan, 16 CrLJ. 767, 31 
IC. 367 (Mad). The Magistrate has jurisdiction to pass an order allowing the 
Hindus to pass through a public street with a procession and prohibiting the Muham- 
madans from interfering with the use by the Hindus of the public street, when it is 
found that the Hindus had used the street and had taken the procession during the 
previous season — Md Amir Khan v Mahalmzam, 51 Mad 174, 53 M L J. 523, 28 
CrLJ 918. IVhen the subject of a dispute is a public highway, a Magistrate has 
no power to obj’ect to the lawful use of it by any class of persons. Except when 
danger to the public health is occarioned, the conwyance of a corpse along a highway 
is not an unlawful use of the highway. Therefore, an order that the Hindus should not 
carry corpses through a street to which the Muhammadans object, is illegal— 7ji je 
Narayana, 7 Mad 49 The right to use a public way for carrying corpses is a natural 
and ordinary right of citizens, and it is open to question whether section 147 applies to 
cases of dispute concerning the exercise of such a grant— A’efcnrfoi v. Kalabudda G 
M.L.J. 193 

Bund Where the petitioners alleged tliat they had a ncht to irrigate their lands 
from a Na!a but that the defendants had constructed a bund and thus prevented 
tlicm from exercising their right and that there was an apprehension of breach / 
peace, the proper course for the Magistrate to adopt in the case would have b ° 
to have placed both sides on security under sec. 107, Cr. P. C., and left th 
ha\e their rights settled by the Civil Court, without passing an order directin^ihe 
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defendants to remove the bund tinder this section — Ahmad Din v. Jiwan, 27 CrLJ 
801, 95 I.C. 465, A.I.R. 1926 Lah 550. 

The right to lay warps in a street is not a right to possession of land but a right 
to the use of it such as sec. 147, Cr. P. C, deals with — Sankara v. Kulhalinsa, 19 
Cr.L.J. 977, 47 1 C. 877. 

A dispute regarding collection of certain fees called kkutagari, arhat and kedi, 
levied in respect of boats bnnglng grain and moored in a shallow channel, but dissociated 
from the ownership of the site, comes rrithin the purview of this section — Kunjo 
Mandal v. Sarju Ram Marwari, A.I.R. 1939 Pat. 206, 1939 P.\V.N. 66, 20 P.L.T. 164, 
181 I.C. 176. 40 Cr.LJ. 538. 

467. Easements: — ^This section is not confined to easements acquired by 
uninterrupted enjoyment for 20 years protnded by sec. 26 of the Limitation Act— 
Srimanta v. 7«dfa Narayan, 13 C.W.N. 859, 10 Cr.L J. 292. This term Includes profits 
a pendre, eg, z right to fish — Dukhi v. Haluray', 23 Cal. 55 (59), or a right to moor 
boats and dry fishing nets on the land of aDO\ha—KaUkumar v. Bijoy, 21 Cr,L.J. 
697, 57 I.C. 937 (Cal). 

This section applies to positive as well as lo negative easements See the Statements 
of Oi>;ec/s and Reasons cited under heading "Change”, supra. 

468. Preliminary order in writing: — ^This section as now amended requires 
that the Magistrate must record as under section 145, a preliminary proceeding stating 
the ground of his being satisfied as to the likelihood of a breach of the peace. The 
contrary rulings in A/i7fer v. Rajendra. 2 C.\V.N. 670 and Ckidatnbara v, Sengoda, 27 
M.L.J. 587, 15 Cr.L.J. 671 are hereby overruled. 

The preliminary order under section 147, just as in the case of an order under 
sec. 145 directing the parties to appear for the inquiry, must direct them to appear 
before the Magistrate himself who Issued the preliminary order. An order directing 
them to appear before another Magistrate is without jurisdiction, and all proceedings 
on an inquiry so conducted are invalid— A/wn' Chaudhury v. Narasmsh, 2 P.L.T. 186, 
22 CrLJ. 483. 

Interlocutory order:— Where the Magistrate ordered the non-apphcant not 
to interfere In any way with the exercise of the alleged nght by the applicant till the 
final decision of the case. Held that rince there w no provision under sec. 147, Cr. P. C, 
for passing such an interlocutory order which in terms is nothing short of the final order, 
the same was obviously illegal— RamcAandm v. Skankarrao. 33 CrLJ. 556, 138 I.C. 
38. 15 N.L.J 28, 1933 Cr.C. 433. A I.R. 1932 Nag 83. Ind. Rul. 1932 Nag 71. 

The order purporting to be made under sea 147 (2), Cr. P. C., prohibiting 
interference with the existing rights pending decirion in the matter is not a legal order. 
Section 147 (2) contemplates a final order made after due enquiry in the manner 
provided for by that section and does not justify an interlocutary order of that nature. 
Should it appear to the Magistrate to be necessary to pass an ad interim order of 
any kind he may do so in the manner premded by see. 145, cl. {4), proviso (2), 
Cr. P. C.~Khuda Bin v. Mozharul Haque, 44 C.W.N 623 AIR. 1940 Cal. 330, 41 
Cr.LJ 728, 89 I C, 354. 

469. Inquiry as under sec. 145: — A case under this section is to be deoded 
by the same procedure and on the same pnnciples as a case under see. 145 — Ram Satan 
V. Raghunandan, 38 Cal. 387 (390), This contemplates the filing of written statements, 
taking of evidence, and if necessary, local investigation. Therefore, an order under 
see. 117 passed on proceedings taken under sec. 133. without any action in acoirdanee 
with sec. 145, is without jurisdiction— AWoo/ v. So/or Mi. 15 CtV.N 667, 12 CrLJ. 
43. 9 I.C. 262 l\’here the petitioners set up a right of casement over a road which the 
opposite party attempted to close, and the Majustrale, instead of following the procedure 
laid don-n in this section, vent en-cr to the office of the opposite party, examined certain 
documents and correspondence in respect of the road, and then passed an order declaring 
the road to belong to the opposite party and forbidding the petitioners to enter upon 
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the road, held that the procedure was wholly uniustihable, as he made inquiries in the 
absence of the petitioners, and without giving them an opportunity of adducing their 
own esndence and examining witnesses, and passed the order without coming to a 
distinct finding as to the alleged right of easement set up by the petitioners — Narendia 
V. E I. Ry., 5 P.L.T. 419, 25 Cr.LJ 455, A.I.R. 1924 Pat. 717. 

When proceedings are started under sec 145 on the basis of a police report, but 
during the tnal the Magistrate finds it is a matter falling under sec. 147, he can 
convert the proceedings into one under that section — Anath Bandhu v Wahid AU, 26 
Cr.LJ. 558 (Cal.); In re AmaTsang. 48 Bom 512 (515), 26 BomL.R. 435 
' Long and pTotracted inquiry — Question of title • — IVhere a dispute concerrang ease- 
roents is likely to im-olve a long and complicated inquiry and the presence of a large 
number of people, the proper course lor the Magistrate to follow is to bind down under 
sec 107 such of the person as are likely to disturb the peace, instead of embarking 
upon an inquiry under sec. 147 — Kali Kissen v. Anund, 23 Cal. 557 (563); Bathoo 
V. Domi, 21 Cal 727. So also, where the settlement of a dispute involves issues of 
ri|kt which can only be determined by a Civil Court, the proper course for the Magistrate 
is to proceed under see. 107 — Ganpat, 4 CWN. 779t Arunaelialam v. ChtdamboTam, 
29 Mad. 97. 

470. Notice to parties: — ^The inquiry contemplated by this section is a 
judicial inquiry and the opinion to be formed must be a judicial one formed upon 
evidence legally before the Magistrate The evidence before the Magistrate would 
not be legal, if it were taken behind the back of persons who claimed or denied the 
right, ie., if they had not been represented at the inquiry and had no notice of it — 
Bathoo Lai v Demi Lai, 21 Cal 727. Where an order was passed under this section 
Without giving notice to the party concerned, the order was without jurisdiction and 
liable to be set aside—Croum v Bhana, 1909 PR 12, 11 CrLJ 61 IVhero the 
proceedings were originally started in respect of a portion of a pathway, but subsequently 
the Court amended the proceedings by making them applicable to the whole pathway 
Without notice to the party affected, held that the final order was not binding on the 
party afiected— v. Monmohan. 25 CrLJ 674. A 1 R 1925 Cal 263, 8l 1 C. 162. 

Actual notice should be given to all the persons claiming or denying the right; 
notice to servants of such persons is not equivalent to notice to them — Bathoo Lai v. 
Domi Lai, 21 Cal. 727. The inquiry presumes not that one party only, but that both 
parties to the dispute, will be afforded an opportunity of appearing and adducing 
evidence on all the material facts — In re Alfred Lindsay, 4 Mad 121. 

470A. Section 145 end sec. 147: — No order can be passed under sec. 147, 
Cr. P. C, when notice was not issued under that section as required by the section 
itself but a notice was issued under sec 145, Cr P. C — Turab Ah Khan v Shromant 
Curdwara. 34 Cr L J 616, 143 I C. 477, Ind Rul 1933 Lah 356, 1933 Cr C. 267. A.I R. 
1933 Lah. 145. The Calcutta, Allahabad, Bombay and Patna High Courts seem to 
have taken a different view in Analh v Wahid Alt, 26 Cr L J 558, 85 I C 654, AIR. 
1925 Cal. 1022, Ch Capaf. A I R 1936 All 320, 37 Cr L J 705, 162 I C 760, 1936 
CrC 490, 1936 ALJ 746, 1936 ALR 472. 8 RA 900, Amarsang Shivasanti, 26 
CrLJ. 772, 86 IC. 404, AIR 1924 Bora. 452. 48 Bom 512, 26 BomLR. 436 and 
Kunjo Mandal v Sarju Ram Maruari, AIR 1939 Pat. 206, 1939 P W J^. 66, 20 
P.LT. 164, 40 CrLJ 538, 181 IC 176. 11 RP 573, 5 BR 539 respectively. 
Conversely, when a notice was issued under section 147, Criminal Procedure Code 
and, on objection made by the parlies, the Magistrate proceeded with the case and 
passed a final order under sec. 145, Cr. P. C, without informing the parties about 
the change and without making an order under sec 145 (1), Cr. P C, the Magistrate 
acted without jurisdiction — Subramoms V. SanRoria, 5 M.LT. 103, 19 ML.J. 18, 
9 CrLJ. 565, 2 I.C 310 See Notes 432 and 407. In Inderdeo v. Durga Prasad, 
37 Cr L J. 378, 160 I C 915, 17 P.L.T. 22, 1936 Cr C. 83, A.I.R. 1936 Pat. 59. the 
Patna High Court directed that notices issued by the Magistrate under sec 144, 
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Cr. P. C., be considered equivalent to notices under sec. 147 (1), following Kant: 
Amina. A.I R. 1918 Pat. 663, 47 I.C 65, 19 CrL.J. 869, 3 Pat.L.J. 243, where notices 
issued under sec. 144, Cr. P. C, were treated by the High Court as equivalent to 
preliminary notices under sec. 145, cl (1), Cr. P. Code. 

471. Parties; — In an inquiry under tWs section, it is sufficient if persons who 
claim for themselves the right (e.g, right to fidi in a jhil), though that right be derived 
from others, are made parties. It is not necessary that the proprietors {of the jhil) 
should be added as parties — Dukkt v. Halway, 23 Cal 55 (59). 

A Magistrate is not competent to add parties to a proceeding under sea 147, 
after making a preliminary order. An order made after the addition of parties is null 
and void only as against the added party, but is binding on those to whom it is 
properly directed — Pasupali v. Nanda La!, 6 CW.N- 67 (70), 28 Cal. 734 But see 
Parasashram v. Copal, 25 CrXJ. 353, 77 IC. 289, A.I.R. 1924 Nag. 294 where it 
has been held to be a mere irregularity which does not vitiate the proceedings. 

472. Evidence: — ^The inquiry contemplated by the section is a judicial inquiry 
and the opinion of the Magistrate must be a judicial one formed upon evidence legally 
before him — Batlioo Lai v. Domi Lot, 21 Cal. 727. A party' against whom proceedings 
are instituted is entitled to produce evidence to prove that the case does not fall within 
this section— 12 P.R. 1909, 11 Cr.LJ. 61, 4 I C. 860- 

An order passed merely on a written statement, without taking any evidence in 
proof of the allegation contained in the written statement, is bad in law— fl/d. Noor 
V. Bikkan, 30 Cal 918, 7 C W.N 510 So also, an order passed without giving the 
parties an opportunity of calling evidence, is one without jurisdiction— Pf/u/f v. Darya, 
20 Cr.LJ. no, 48 I.C. 990 (Nag.). So also Narendra v. E. J. Py, 5 P.L.T. 419 
cited in Note 469 above. 

Blit where the allegaUon of one party is admitted by the other, no evidence is 
necessary in addition to the wntten statement— f/arumoAon v. Cobind, 7 CW.N. 351. 

The action of the Magistrate in admitting documents after the close of the case 
without notice to the other party and without gising them an opportunity to adduce 
rebutting evidence is illegal— Pamreop v. A/a«a, 35 Cr.L J. 481, 147 1 C. 774, A.I.R. 
1931 Pat. 86, 1934 Cr.C. 113. 

Local inspection In a matter under tWs section, the Magistrate is bound to hear 
the evidence tendered by the parties. He cannot summarily deal with the case after 
local inspection— Conpaf 4 C.W.N. 779 A decision of the Magistrate based substan- 
tially upon impresaon obtained as a result of his local inspection, is bad and liable to 
be set asida But a decision based on the evidence as well as local inspection (the one 
corroborating the other) is not illegal— A/«Aam»iod Musa v. Shyam Sundar, 2 P.L.T. 
681, 64 I C. 131, 22 Cr.LJ. 739 The Magistrate can make a local inspection even 
prior to taking evidence in the case. But the finding must be based on evidence 
duly recorded and not merely upon the impressions formed on a local inspection— 
Abdul Hamid v. Hasan Rasa, 4 P.L,T. 297, 72 1 C. 951, 24 Cr.LJ. 487. The rule 
that m criminal cases Courts are justified in making a local inspection only in order 
to explain the facts appearing in the evidence (i.e., only after hearing the evidence) 
does not apply to sec. 147. Thus, where the levels and the falls of water are concerned, 
the Magistrate can make a local inspection before hearing the evidence in the 
case— Doit'fat v. Siva, 15 C.L J. 267, 12 CrLJ. 319, 10 I.C. 615. 

473. Proviso — User of right: — In the absence of a finding that the right 
has been cxcrascd within the periods ^Jccificd by the proviso to sub-section (2), the 
final order under this section cannot be maintained— SiVAffieo/ v. Bhuja Singh, 5 P.L.T. 
457, 25 Cr.LJ. 996 Where a right is exercisable at all times of the year, there most 

be a finding that the right was cxerdsed xrilhin three months Guru Prasad v. Laehmon, 

14 Cr.L.J. 303 (Cal.)t Bhana. 12 P.R. 1909. 11 CrLJ. 61? Grant v. Padaralh, 2 P.LT. 
361. 22 Cr.LJ 463. WTicrc it is proved that the first party have had an uninterrupted 
use of water of a naJa for a period of 20 jxars, which they have enjojed as an casement 
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and as ot nght, and the erection of a bund has led to a dispute, there is then a 
sufficient finding that the right in dispute has been exercised within either of the 
penods mentioned in the pro\iso— Posupati v Nanda Lai, 5 C.W.N. 67 (70, 71). 
W.ere it is found that tlie Hindus had used a public street and had taken a procession 
along that street on a previous season, the Magistrate lias jurisdiction to pass an order 
allowing the Hindus to take the procession on the present season and prohibiting the 
Muhammadans from interfering with the use by the Hindus of that street — Amir Khan 
V Mahahngam, 51 Mad 174, 53 MLJ. 523, 28 Cr.LJ 948 (949). Where the non- 
c.xercisc of the right on the previous occasion was due to circumstances beyond the 
conijol of the party claiming Ae nght, eg. where the non-exercise was due to obstruc- 
tions caused by the opponents of such party, the proviso to sub-section (2) does not 
apply, and the Magistrate is not justified in prdiibiting the party claiming the right 
from tvercibing their right The proviso ob\uous!y contemplates a non-exercise for 
reasons within the control of the persons claiming the right. Nor is the Magistrate 
justified in holding under sub-section (3) that the alleged right did not exist at all 
—tn re BasapM, 27 BomLR 1058. 26 CrL.J 1422 (1423), 89 I C. 846. The Madras 
High Court dissents from this view and holds that the proviso applies equally w’ell even 
though the non-e\ercise was due to circumstanceq beyond the control of the persons 
seeking to exercise the nght — VeUayan v Balkiishna, 1931 M.W N. 554, 32 Cr.L.J. 972. 

The words "on the last of such occasions before such institution" at the end of 
the proviso mean "the last of such occasions before the institution”on which the right 
m’ght have been asserted — jedubans v. Pandey Bonndhaj, A.I.R. 1934 Pat. 557 (558), 
15 FLT 780, 152 I C 295, 36 CrLJ. 106 

«/ the in<iuiry'' • — ^The date of the "institution of the inquiry" within 
the meaning of the proviso, does not refer to the date when the formal proceedings are 
drawn up under this section. An inquiry is instituted within the three months ■of the 
obstruction complained of within the meaning of the proviso, where the Magistrate 
hears the pleaders of the parties and directs a local inquiry within three months of the 
date of the obstruction, even though the formal order is drawn up after three months 
— Rama Hath v. Saroda. 44 C.L J. 214, 28 CrLJ. 1, 99 I.C. 33; Bhagawan v. Afathurl, 
31 Cr.L.J 791, 125 I C. 143. A I R. 1930 Pat. 349. See also Daya Ram. 31 Cr.LJ. 
1217, 127 IC 422, AIR. 1930 All. 452. 

The ‘inquiry* that is contemplated by the proviso is the inquiry by the Magistrate 
into the rights of parties, and not an inquiry by the Police into the existence of the 
likelihood of a breach of the peace \Vliere in the case of an alleged obstruction of a 
pathway, proceedings under sec 147 were drawn up by the Magistrate more than three 
months after the date of the obstruction complained of, the Magistrate had no juris- 
diction to proceed under this section. The fact that he ordered a police infuiry mthin 
ll.ree months of the obstruction -could not give him jurisdiction — Rom Chandra v. 
Aditya, 53 Cal. 851, 30 CWJf. 863, 27 CrLJ. 1089. A.IR. 1926 Cal. 1051, 97 I.C 
353; Sohan v. Jilu, AI.R. 1930 Pat. 291, 1930 Cr.C 608. 122 I.C 145, 31 Cr.L.J. 361; 
VeUayan v. Balalrishna, 32 CrLJ. 972, 133 I.C 5, Ind. Rul. 1931 Ma± 693, 1931 
M.WN. 554, 1931 Cr.C. 559, A.I.R. 1931 Mad. 495; Babu Khan v. Raj Kishore, 20 
CrLJ 538, 51 I C 846 But it would surely be unreasonable to hold that the appli- 
cant is out of time because the Magistrate was unable, notwithstanding the promptness 
of the applicant in coming to Court, to enter into an inquiry within the period of 
limitation — Jadiibans v, Pandy Banstdhari. AIR. 1934 Pat 557, 15 P.L.T. 740, 152 
I.C 295, 36 Cr.L.J. 106 The date of the institution of the enquiry is the date when 
the likelihood of a breach of the peace was brought to the notice of the Ma&stratc 
and not the date when he dismissed the complaint of substantive ofliMi the 
Indian Penal Code — Kiwei v. Cobind Prasad, A.I R. 1936 Pat. 44, 37 3J7, 160 

I C 793, 17 P.L,T. 37, 1936 Cr.C 69. 

474. Nature of order: — ^The order under this section is • 

thing to be done or directing that a thing diall not be done. This Bot 

epablc the Magistrate to make a purely deelaraloty order. It only - ^ 
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prevent arbitrary interruption by any person of rights actually enjoyed which have been 
exercised by the public or by a person or class or persons — Maharaja of Burdwan v. 
Chairman, Darjeeling MumcipaUly, 5 CaL 194. 

The Magistrate must have power to make an order wWchever party establishes its 
right In this clause, therefore, "rf it appears to him that such right exists,” the words 
‘‘such right” must be understood as meaning such right as is claimed by either party. 
^Vhen the Magistrate had found that one of the parties has the right which he claims 
the enabling clause which follows, "may make an order permitting such thing to be 
done, or directing that such thing should not be done as the case may be,” is dearly 
intended to give him the power to protect the right so found to exist. The relative 
words "such thing” have no true antecedent but the sense is not difficult. The protection 
i« to be afforded by some appropriate order of permission or prohibition — Pyari Mohan 
V. Harisk Chandra, 23 aW.N. 956 (958), 49 I C 923. 

The language of this section has been altered by the Amendment Act of 1923. 
Under the old section the Magistrate could make an order "permitting such thing to 
be done or directing that such thing shall not be done ” That is, the Magistrate could 
make an order directing a party to do a positive act. Thus, he was competent to make 
an order for the removal of an obstruction to a right of way, if there was a likelihood 
of a breach of tlie peace In consequence of such obstruction — LalU Chandra v. Tarim, 
5 C.W.N. 335 (336) j or an order for the removal of an obstruction to the right to the 
flow of water caused by the erection of bunds— Pasupati v. NandalaJ, 5 C.WN. 67 (70) j 
and the Magistrate could order the removal of an obstruction under this section even 
though obstruction was caused to a public Path, inspite of the express provisions of 
sec. 133— Karuppanna v, Kandasami, 26 M.L.J 233, 15 Cr.L J. 362s Sudaiaimutka V. 
Enon, 16 CrL J. 767 (Mad ). In Ambiea Prasad Singh v. Cut Sahay Singh, 39 Cal 
560, it was held that the Magistrate had jurisdiction under this section, on being satisfied 
that a party had a right to have an opening In an atl, for the purpose of draining off 
the surplus water from his lands and that he had exercised the right for several years,. . . 
to pass an order requiring the opposite party to make the opening within a reasonable 
time, and, on his failure to do so, directing the police to make the same. Under sub-s. (2) 
as now amended, the Magistrate can only make an order "prohtbtltng any interference 
with the exercise of such right.” Thes>e words do not give the Magitsrate any power 
of directing one of the parties to do a positive act, by way of mandatory injunction. The 
power g^ven by this clause is analogous to the power of a Civil Ckiurt to grant a temporary 
injunction by issing a prohibitory order restraining any person from doing any act 
which interferes with the right of another. Therefore, where the second party raised a 
wall on his own land blocking the windows in the house of the first party and thereby 
shut out light and air from a room in that house, the Magistrate had no power to order 
the second party to demolish the wall — Hari Matt v. Hart Dasi, 41 C.L.J 568, 26 Cr.Lj. 
1265, 88 IC. 1041, 30 C.W.N. 238 (240), A.IR. 1925 Cal. 9915 Tartni v. Dmrka, 35 
CrUJ 1093, 150 I C. 600, 38 C.WJM 476. AI.R. 1934 Cal. 556, 1934 Cr.C. 789, not 
following Kkajir v. Tabrej, 34 CrLJ. 1230. 146 IC. 223, A.I.R. 1933 Cal. 752, 1933 
Cr.C. 1254 where a contrary view seems to have been taken No mandatory order for 
removal of a fence can be passed under this section— /ogendra v. Btrendra, A I.R. 1935 
Cal. 454, 39 C.W.N. 394, 61 CL.J. 307, following Hari Matt v. Hari Dasi and Tarini 
V. Dwarka, supra. Where the order directed a person not to obstruct a certain drain 
and there was added to it an injunction directing him to remove a wall which he had 
already constructed, held that there is nothing in sec. 147, Cr. P. C , which would entitle 
the Magistrate to direct him to pull down the wall — Hatadhone Mukerjee v. Brojendra 
Nath. 10 R.C. 261, A.I.R. 1937 Cat 513, 41 CWN, 900, 171 I.C 268, 38 Cr.L.J. 1071. 
The Magistrate has no power under sec 147. Cr. P. C , to make an order in the nature 
of a mandatory injunction directing removal of an obstruction from any way lawfully 
used by the public. But under sec 133, Cr P. C., he has jxiwer to bring about the 
removal— t/jman AU v. Emp, A.I.R. 1938 Nag. 297, 1938 N.L.J. 139, 175 I.C. 234, 
I.L.R. 1938 Nag. 580, 10 R N. 440, 39 CrX J. 584. See also Note 322. 
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The Madras High Court, ho\5evtr, holds that the law has not been aUeied, and 
that this section enables a Magistrate to pass an order in the nature of a mandatory 
injunction; because an order "prohibiting the interference with the exercise of such 
nght”, e g., an order to the effect that A shall not retaili any obstruction to the flow 
of rvater to the excluMon of the enjoyment of the nght of user of B, means the same 
thing as an order directing A to remove the obstruction which he has put to the 
flow of water — Venkana v. I’cnto/fl S«ryo, 59 MLJ. 430, 32 Cr.LJ. 215 (217), 129 
IC. 68. Ind. Rul. 1931 Mad. 212, 32 M.L.W. 175, A.I.R. 1930 Mad. 865, 1930 Cr.C. 
1121, 1930 M.W.N. 987. 

Discussing the rulings quoted above thdr lordships of the Calcutta High Court, 
in a very recent case, have held that they are not prepared to say that the alteration 
brought about by the amendment of 1923 makes any difference to the pow’er conferred 
upon Magistrates in matters of this kind. Section 147 (2) does in a proper case cover 
the power to order a person to do something or, in other words, the power to direct 
a mandatory injunction. On the analogy of sec. 145, Cr P. C., the obvious intention 
of the legislature was to allow the free exercise of the nght which had been established 
in this summary proceeding until the final rights of the contending parties had been 
ultimately decided in the Ci\il Court, and it seems to be clear that it would be 
impossible to give effect to this intention in many cases without issuing some order of 
a mandatory nature. The language of sub-sec (2) of see 147 is sufficiently wide to 
confer a discretion upon the Magistrate as to the nature of the order that he may 
make in prohibiting any interference with the nght of the successful party. Therefore 
m the case of the obstruction of a sweeper's passage by a fence it is both reasonable 
and legal to hold that an order prohibiting any interference with the nght to use the 
passage should m\-oIve a direction to the effect that the obstruction should be removed 
— Badridas v. Sofian Lai, 44 C IV 368. 

UTiere a nght exists, the Magistrate may make an order prohibiting any inter- 
ference with its exercise. Therefore, the Magistrate may issue an ordinary injunction 
restraining the first party from mterfenng with the exercise of the nghts to the water 
which have been declared to be in the second party by preventing them from interfering 
with the closing of the cutting by which the water is being du’erted —Ram Dhan v. 
Bajhamdeo Lai. 31 CrLJ. 247, 121 IC 461. 10 PLT. 37S. AIR 1929 Pat. 351, 
1929 Cr.C. 153. When a right has been given by a Court of competent jurisdiction 
the removal of any obstruction in the enjojment of that right amounts to an ancillary 
order and does not amount to a mandatory order — ibid See also B D Bisuas v 
Muchtram Mahata, 40 CrLJ 345. 180 I C 332, A.IR 1939 Pat HI. 20 P.LT 194. 

TWs section (old) does not enable the Magistrate to order the Police to remove the 
obstruction. There is no indication in the Code that the Legislature intended the 
Magistrate to carry out an order under this section through the agencj’ of the Police. 
This section clearly contemplates orders directed to persons who are parUes to the 
dispute — Dofmi'r v. Khodadad, 36 Cal 923 (936) But see contra — Dotdat v. Si't’a, 
15 CLJ 267, 12 CrLJ 319, 10 IC 615 (616) (which professes to distinguish 36 
Cal. 923) and Atnblca'w Cur, 39 Cal 560. Howe\er, these are cases under the old 
section which has now been substantially altered 

tVhen the Magistrate finds that the disputed road is the pn\*ale road of the 
opposite party, the appropriate order to be passed is a declaration that the road is 
not a public road and a prohibition directed against the petitioners going on the road 
An order declaring that the road is in the opposite party’s possession and prohibiting 
all disturbance of such possession until etnction in due course of law is one really 
under sec. 145 (6) Cr. P. C, and is not a proper order under this section— DAewsar 
Coaf Co. Ltd. V. Babu Lat AgatKola, 39 CrLJ. 363, 173 IC. 750, A.I.R. 1938 pa( 
133, 1938 P \V N 245, 4 B R 329, 19 P L.T. 323, 10 R P 436 

It is not proper to use official means to enable any party to trespass upon hnd 
in the possession of another unless it is dcaded m the c.xercisc of some jurisdiction 
that the party who wishes to enter upon the land is entitled to do so— Curman; Saran 
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V. Radha Stvami Sal Sang Sabha, 38 Cri.J. 46 (48), 165 I.C. 721, A.I.R. 1936 All. 
759, 1936 A LJ. 1(M7. 1936 Cr.C. 1000, 1936 A.L.R. 945, 9 R.A. 303 

Duration of order : — An order tinder this section .is bad in form, if it contains no 
restriction of time for which it. is to operate The order must contain the restriction 
that it is to operate "until the person claiming that such thing may be done obtains 
the decision of a competent Civil Court adjudging him to be entitled to do such thing’* 
— In re Atmaram, 14 Bom 25 (27). Sec Form XXIV of Sch. V. 

Sub-section (4):— An order under this section must be subject to any subse- 
quent decision of a competent Civil Court. It therefore follows that if the matters m 
dispute are not adjudicable by a Qvil Court, this section has no application, and the 
Maestrate should take proceedings under Ch VIII to prevent a breach of the peace 
— Atmaram, 14 Bom 25 (27, 28). If the matter which is in dispute under this section 
{eg., a disputed fishery right) has already been adjudicated upon by a Civil Court, a 
Magistrate has no jurisdiction to enquire into a claim which is entirely contrary to 
that Court’s decree— 7n re A»ya Shtdya, 29 BomL.R. 715, 28 Cr.L.J. 578 (579). 

475. Revival of proceedings: — WTiere during the pendency of proceeding! 
under sec. 147, the parties referred the dispute to arbitration, whereupon the Magistrate 
made an order to the effect that further proceedings were unnecessary, and they 
were therefore stayed, but after the arbitration proceedings (which remained pending 
for one year) became ineffectual, the Magistrate continued the proceedings under 
sec. 147, held that the Magistrate’s order staying further proceedings ousted his juris- 
diction to continue the proceedings Moreover, the Magistrate could not revli'e the 
proceedings unless he had drawn up fresh proceedings and unless he was satisfied that 
there was a fresh dispute likely to cause a fresh breach of the peace after the arbitration 
proceedings ceased; and he was not justified in assuming that the causes which originally 
existed still continued to exist — Kaiananda v. RamesJwar, 15 C.W.N. 271 (273), U 
Cr.L.J, 729, 

Revision:— Note 447 under sec. 145. 

It is not usual for a High Court to interfere with the discretion of the Magistrate 
unless the order is made without jurisdiction, or if the Magistrate has not followed 
the procedure laid down — Parashram v. Copal, 25 Cr L.J. 353, 77 I.C. 289, A.I R- )924 
Nag 294. 

The High Court would not order a Magistrate to initiate proceedings under seC. 147. 
Cr. P. C, or under any of the preventive sections of the Code when he has refused 
to take action thereunder. The Magistrate is responsible for' the peace of the district 
and when he says that it is not a proper case under sec I47, Cr. P. C., and therefore, 
no action is necessary, it is not competent for the High Court to interfere with such an 
order— B. B. Biswas v. Muchham Mahala, 40 CnL J 345 180 I C 332 A.I.R. 193^ 
Pat. Ill, 20 P,L.T. 194. 


148. (1) Whenever a local inquiry is necessary for the 

Local inquiry purposcs of this Chapter, , any District 

Afagistrate or Sub-divisional Magistrate 
may depute any Magistrate subordinate to him to make the in- 
quiry, and may furnish him with such written instructions as 
may seem necessary for his guidance, and may declare by whom 
the whole or any part of the necessary expenses of the inquiry 
shall be paid. 

(2) The report of the person so deputed may be read as 
evidence in the case. 
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(3) When any costs have 
Order as to been incurred by 
“Sts. any party to a pro- 
ceeding under this Chapter for 
witnesses’ or pleaders’ fees or 
both, the ^lagistrate passing a 
decision under section 145, 
section 146 or section 147 may 
direct by whom such costs 
shall be paid, whether by such 
party or by any other party to 
the proceeding, and whether in 
whole or in part or proportion. 
All costs so directed to be paid 
may be recovered as if they 
were fines. 


(3) When any costs have 
Orderasto been incurred by 

“Sts. any party to a pro- 

ceeding under this Chapter, 
* * * * the Magistrate 
passing a decision under section 
145, section 146 or section 147 
may direct by whom such costs 
shall be paid, whether by such 
party or by any other party to 
the proceeding, and whether in 
whole or in part or proportion. 
Such costs may include any 
expenses incurred in respect of 
witnesses, and of pleaders’ fees 
xvhtch the Court may consider 
reasonable. 


Change: — Sub-section (3) has been amended by sec 31 of the Criminal Pro- 
cedure Code Amendment Act (XVIII of 1923). For reasons see Note 478 below. 

476. Local inquiry: — “Local investigations should only be ordered in cases 
where they are absolutely required by the Courts on subordinate points for a deter- 
mination of the mam issue m the case, for instance, in cases in which it is necessary 
to ascertain whether particular lands are mdentical with the lands detailed m documents, 
and m such cases only When, however, any fact can be elicited by evidence, that 
evidence should be heard by the Court iisclf’— Caf H. C. Ctj No 41 of 166. The 
scope of local inquiry is extremely limited It should be restricted solely to some ques- 
tions relating to the feature of the property about which the dispute has arisen, and 
should not be directed to any matter which can be proved before the Magistrate by oral 
evidence, such as the question of aaua) possession — In re Batkunt, 3 C L.R 134; Laekmi 
NttToin V. Mukhram, 24 Cr L J 507, 72 I C 971 (Pat ) The object of local inspection 
is to understand and appreciate the typography of the land m dispute in order to aid 
the Magistrate in appreciating the evidence offered by the Court; but the local inspection 
cannot take the place of legal evidence, much less the result thereof can be used as a 
basis for the decision — Ram Ralan v Tarak Nath, 25 Cr.L J 412, 77 I.C. 492, A.I R. 
1922 Pat 249 Thus, in a case where the levels and the falls of water are concerned, 
local inspection is eminently necessary — Doulat v Siro, 15 CLJ. 267, 12 CrLJ. 
319, 10 I.C. 615. So also, where nghls of irngation and rights of taking water through 
particular reservoirs are concerned, a local inspection is immediately necessary - — Abdul 
Hamid v. Hasan, 4 PL.T. 297, 24 CrXJ 487. 

The term “local inquiry" in this section contemplates delegation of judicial functions; 
the mere making a survey of the disputed land and prepanng a map thereof do not 
amount to a local inquiry under this section, because they arc not judicial but purely 
ministejial acts; and such acts can be tntrasted to a person other than a Magistrate, 
c g , to a pleader Commissioner (or even an amm). The report of such a person cannot 
be read as evidence under sub-section <2) but he must be called as a witness and 
examined and*cross-cxamined as to his report — CAulai Mahto v Surendra, 1 Pat. 75, 
3 P.L.T. 17, 23 Cr.L J 152, 65 I C. 616 

ll’Ao can make the tnqutry — ^The trying Magistrate can hirrsclf make the local 
inquiry Though as a rule it is better to have the local investigation earned out by 
some other person, there is nothing in law to prevent the pros’ding Magistrate from 
conducting the inqmri* himself, provided he records what he saw and does not act upon 
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hearsay evidence — Dowlat v. Siva, 15 CLJ. 267, 10 I.C. 615 (616); Abdul Hamid v. 
Hasan. 4 P.L.T. 297, 24 CrXJ. 487. 

This section empowers the prcading Mapstrate to depute a subordinate Magistrate 
to make the inquiry, but the person deputed must be a Magistrate, not a Kanungoe— 
In re Uma Chum, 7 C.L.R. 352. If, however, the trying Magistrate deputes a Kanungoe 
to make an inquiry, his report cannot be taken as evidence in the case, like the report 
of a sub-Magistrate, but the Kanungoe (like any other private person who has seen the 
place) must come into the witness-box and depose on oath as to wha_t he saw— Achambtt 
V. Sarada, 12 Cr.LJ. 480 (Cal). 

• The deputed Magistrate must make the inquiry himself; he cannot delegate it to 
some body else — Jaiwant v. Rama Rao, 20 Cr.L.J. 107, 48 I.C. 987 (Nag.). 

Recording evidence by the deputed Magistrate : — The local inquiry authorised by 
this section is not merely a local inspection by the sub-Magistrate, but includes the act 
of examining witnesses and recording evidence by such Magistrate in the course of the 
inquiry — Mulhuswami v. Kahnga, 33 MLJ. 78, 18 Cr.L.J. 715 (716). 

477. Report of the deputed Magistrate: — Sub-section (2) provides that 
the report of the deputed Magistrate may be read as evidence in the case; but it is not 
necessary to examine such Magistrate on oath as a witness — Achambtt v. Sarada, 12 
Cr.L.J. 480 (Cal). 

When a focal inquiry is instituted, and the result reported, such report becomes 
a part of the proceedings in the case, and the party affected by it is entitled to be 
acquainted with the result of it and to have an opportunity of rebutting the report, 11 
he thinks necessary so to do—Jaiuanti v. Rama Rao, 20 CrL.J, 107, 48 I C. 987 (Nag ); 
Mir Dhunoo v. Brown, 21 W.R. 25. If a Magistrato makes a local inquiry he must make 
a note of what he saw and must place it on the record so that the parties may be in a 
position to know what impression the Magistrate has got by the local inquiry. It is 
possible that the Magistrate may have formed a wrong impression, and if the results 
of his inspection are recorded, the parties would be in a position to know, If there has 
been an error, and to remove the wrong impression formed by the Magistrate— 
Hamid v, Hasan. 4 P.L.T. 297, 24 Cr.L.J. 487. 

Decision based on report • — A Magistrate cannot base his decision merely on the 
report of the subordinate Magistrate, without examining any witnesses— Pifowh'"’ v. 
Saroda, 10 A.LJ, 465, 13 Cr.LJ. 777; Baliarsimhuni v. Godagamma, 33 CrLJ. 536, 
138 I.C. 68. 1932 M.W,N 425, 1932 Cr.C. 334. Ind Rul 1932 Mad. 496, A.IR. 1932 
Mad 368, 35 MLW. 390; Ramratan v. Taraknath. 25 CrLJ. 412 (Pat.). The 
recording of evidence and the examination of witnesses by the sub-Magistrate do not 
absolve the trying Magistrate from the duty imposed upon him by sec. 145 (4) of 
receiving the evidence produced before him by the parties and taking any further 
evidence he may think necessary— A/MrftMjteajni v. Kalinga, 33 MLJ. 78, 18 Cf.L.J. 
715 (716). But if the parties neither asked to be heard nor tendered any evidence 
which the Magistrate refused, held that the Magistrate deciding the case on the basis 
of the report of the inquiry acted within his jurisdiction— PwiVaddm v. Totajannessa, 
14 Cr.LJ. 302 ( 303) (Cal), Where the trjing Magistrate based his order on the 
report of the sub-Magistrate and on the evidence recorded by him during the local 
inquiry, and both parties were quite content to abide fay the result of the sub-Magistrate's 
Inquiry, and no objections were advanced before the trying Magistrate against the 
sub-Magistrate’s finding, and no further evidehce was produced by them before tlie 
tr>dng Magistrate, it was held that the order of the trying hfagisCrate was not without 
jurisdiction and should not be interfered with in revision— v. KaUnga. 
33 M.L.J. 78, 18 Cr.LJ. 71S (716), Where a Magistrate twice made Jbeal inspection 
and without making any record of the result of his obsen-ations he used his conversations 
at the time of his local inspections in the course of his judgment in substitution of 
and in order to supplement the c\-idence recorded by him, held that the Magistrate 
turned himself into a xritness in the case, that he ought to have recorded the result 
of his local inspections which would have gix’cn both parties a chance of challenging the 
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correctness of his observations and that the order must be set aside — Ramsundar v. 
Kcsho Prasad, 25 CrL J. 545. 81 I.C. 33. A.I.R. 1922 Pat 294. See Note 408 

478. Costs: Before this section was amended by the 1923 Amendment Act, 

it was held that only costs which a Magistrate could award under this section were 
those incurred for witnesses or pleaders’ fees or both. He could not make an order 
for any olher costs, e g , costs on account of damage to crops — Ftayyag v. Cobind, 32 Cal. 
602, 9 CW.N. 852. Sec also 22 CrLJ 481, 62 IC. 177, 2 PLT. 267. So also, he 
could not include in the costs the penalty paid by one party on behalf of the other 
under section 44 (3), Stamp Act in respect of an improperly stamped document 
produced in evidence in a proceeding under sec 145 of this Code — Popuri v. Tuni' 
malagenta, 13 M L.T. 224, 13 Cr.L.J. 297. 

An order permitting the withdrawal of proceedings, and more so a final and 
irrevocable order staying proceedings instituted under sec. 145 after the Jvlagistrate 
has assumed junsdiction under that section, is an order falling within the purview of 
sub sec. (5> of that section, and as such a deciaon under that section within the 
meaning of sec. 148 It is, therefore, competent to the Magistrate on making such an 
order to award costs to a party to the proceedings — Rehumal v. Pherumat, 29 CrL.J. 
857, 111 IC. 441, 28 SLR. 386. AIR 1928 Smd 193 dissenting from Narasingka v. 
Pillana, 12 CrLJ. 49. 9 IC 289, 9 MLT 324 

Under the present section as amended, the word “include” shows that the \fagtstrate 
IS able to award costs other than those incurred for witnesses or pleaders’ fees. 

The value of the property in dispute cannot, by itself, be taken as a fair test 
of the costs which should be avarded in a case under sec 145, Cr P. C. — Kallu v. 
Bashiruddm, 32 CrLJ 372, 129 IC 269. 1930 ALJ 1504, AIR 1931 All 3, Ind 
Rul 1931 All. 141, 53 All 172, 1931 CrC 3. 

In awarding costs for witnesses and pleaders’ fees, the Magistrate should not 
include additional costs incurred for extra fees and for travelling and other expenses 
of a like nature incurred for bringing pleaders or counsels from a distance — Rajendra 
V. Md. Anumand, 9 C \V.N. 887. 

Witnesses may be examined locally to avoid expense but that does not mean 
that no expense is properly incurred at all so as not to award costs to any party— 
Kun)o hlandal v Sarju Ram Matwait, AIR 1939 Pat 206, 1939 P W N 66, 20 
P.L.T 164, 40 CrL J 538, 181 I C 176 

A Magistrate has jurisdiction to award only the actual costs incurred,* and the 
order must give particulars as to how the Magistrate arrived at the figuret otherwise 
the order is bad — Udoy Narain v Sattsh, 14 C W N Ltxiii There must be matenals 
on the record to show that the Magistrate amved at the figure as the result of a 
calculation of the costs incurred by the party. An order arbitrarily awarding a round 
sum of Rs. 50 or Rs. 100 as costs, where there was nothing on the record to ^ow that 
the said amount was actually incurred is bad m law and must be set aside — Jhaman 
V. Thakurx, 1 PLT. 369, 57 IC. 449, 21 CrLJ 625; Hira Mathon v Raj Kumar, 

3 PL.T. 484, 23 CrLJ 50Si Khuhi v. Darbars, 2 PLT 267i Afanglu v Ramdkuni, 

9 PLT 835, 30 CrLJ 252 So, before making an order as to costs, it IS necessary 
and proper that the Magistrate should hold an inquiry as to what expenditure m 
costs was actually incurred — Ncmdbari v Ram Tahal, 17 CrLJ. 348 (Pat). But 
it is e.xtremely difficult to prove the exact sum spent in costs in a semi-cnminal case 
such as one under see. 145, Cr P. C. The Court may very well use its discretion in 
awarding an amount which it considers reasonable — Pal v Ram Naresk, 33 Cr.LJ. 
157, 135 I C. 2 J6. 1932 Cr C 294, A I.R 1932 All 325, Ind. Rul 1932 AIL 70. 

The Magistrate mav direct that the costs of any party are to be paid by any 
other party to the proceeding, but not by persons who are not parties to the proceeding 
^Chet Khan. 27 Cr L J 21. 91 I C. 53. A.I R 1926 Oudh 269 

In a proceeding under sec. 145, Cr, P C , the 'Magistrate has discretion to award 
costs. IMicrc he gave no reason for not exeras-ng that discretion in favour of the/ 
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party who was declared to be In actual possession of the land after a lengthy trial, the 
High Court thought it proper; that the patty should be given a reasonable amount 
of costs — Udhab Chandra Pat v. Sideswar Prasad Singh, 38 Cr.LJ. 1099, 18 P.LT. 
714, 1937 P.W.N. 636, 171 I.C. 604, A.IJI. 1937 Pat. 559, 4 B.R. 43, 10 R.P. 224. 

If the costs are such as could fall within the scope of this section, the High Court 
Will not consider whether they are excessive or deficient — Bansi v. Syed Mohd. Akbar, 
25 C.IVJ^. Sn, 12 Cr.L.J. 376. It there was anything to show that the Magistrate 
arrived at the figure as the result of calculation of the costs claimed by the successful 
party as incurred, the High Court should not interfere. But where there is nothing to 
show this in the order or in the proceedings, the order as regards costs was made 
Without jurisdiction — l/doy v. Satisk, 14 C.W.N. IxxiiL 

The costs will be recoverable as fines. See sec. 547. The words "All costs 

fines" have been omitted as unnecessary, because a general provision to that effect has 
been made in sec. 547. 

Costs in rei'ision . — The costs referred to in this section are the. costs incurred ifl 
the magisterial proceedings. Magistrates have power under this section to direct by 
whom any costs incurred by the parties in proceedings before them under this Chapter 
are to be paid,' So also, the High Court in revision can pass any order which the 
Magistrate himself could have passed, te., the High Court can in revi^on direct the 
costs tncurred before the Magtsirate to be paid by one party to another. But the 
High Court cannot, m reviaon of proceedings under Ch. XII. direct the costs incurred 
before the High Court in revision to be paid by one party to another. Even the award 
of costs cannot be treated as incidental or consequential to the disposal of a revision 
petition within the meaning of sec. 423 (1) (d), for it does not necessarily follow from 
an order passed In revision— Peereppa v. Avudayammat, 48 Mad 262, 48 MLJ. 
106, 26 Cr.L.J. 707 (FB); Kapoor v Sutaj, 1933 A.L.J. 188. A.I R 1933 All, 264, 
1933 Cr.a 434, 142 1C. 537, 55 AH. 301. 34 Cr.LJ. 424 (419) (F.B.). The Full Bench 
of the Rangoon High Court has also laid down that in proceedings under sec. 145, Cr. 
P, C., where the Magistrate who passed the decision has failed to make any order in 
regard to the costs of the proceedings under sub-section (3) of this section, the High 
Court in revision has power to make an order for the payment of the costs of sud» 
proceedings— A/a Mya Khin v. Maung Po Httoa. 35 Cr.L.J. 1, 145 I.C. 837, A.! R- 1933 
Rang. 288, 11 Rang 361, 1933 CrC. 1084 (F.B). 

But the Bombay High Court is of opinion that the High Court can award the costs 
incurred in the hearing of the revision petition; such power is given by sec. 439 read 
with sec. 423 (1) (d)—Bat Jtba v. Chandulal. 27 BomL.R. 1353, 27 Cr.LJ. 661, 94 
I.C. 709, A.I.R. 1926 Bom. 91. 

Who can order costs : — Only the Magistrate who passes the final order under 
see 145, 146 or 147 can pass an order awarding costs, though the actual assessment 
may be made by Ws successor. The successor ol the Magistrate who passed the final 
order cannot award costs. Where the Magistrate making the final order declaring 
possession left the dislnct, and his successor made an order granting costs, the order 
as to costs was set aside as made without jurisdiction— /Alos v. Rata Raghuraj, 13 OC. 
66. 11 CrLJ. 335, S I.C. 043. 

The Magistrate passing the order as to costs must be the Magistrate passing the 
decision in the case— Nc/or Chandra v. Stddhartha, 47 Cal. 974, 24 C.W,N. 672; Manglu 
V. Ramdhani, 9 P L T. 835, A I.R. J929 Pat 93. SO Cr.L J, 252. But he may or may 
not be the Magistrate who initiated the proceedings under this chapter. IVTiere the 
proceedings under this chapter are initiated by one Magistrate, and the final order is 
passed by another, it is the latter Magistrate who can award costs— Vythinadha v. 
Mayandi, 29 Mad. 373. 

Time of awarding costs An order for costs should ordinarily be made at the time 
of passing the original order— Tomifuddi. 21 Cal. 757; Iklas v. Raja Raghuraj. 5 IC. 
913, 13 0 C. 66, 11 Cr.LJ. 335. But there Is no hard and fast rule which lays down 
that an order for costs must necessarily be made at the time the judgment is delivered. 



Sec. 148 ] 


THE CODE OF CRIMINAL PROCEDURE 


455 


WTien the circumstances of a case really require it, the disposal of the question of 
costs may be postponed, and the fact that the award of costs has not been made at the 
vei>' time of the decision of tlie case, does not necessarily render the award invalid 
—Vylhtruilka V. Mayandt, 29 Mad. 373; Binodasundari v. KaUkrishna, 22 Cal. 387; 
Doulat V. Siva, 15 C.L.J. 267, 12 Cr.LJ. 319, 10 I C, 615 

If the order awarding costs is not passed at the time of passing the decision in the 
case, it must be passed within a rfasonable time after the disposal of the case and in 
the presence of both parties — Vylhinatha v Mayandt, supra; Najar v. Siddhazlha, 47 
Cal 974; Manglu v. Bamdhani, supra; Doulat v. Sire, 15 C.LJ. 267. What is 
reasonable time must depend upon the circumstances of each case — Nafar v. Siddkartka, 
supra. An order awarding costs made long (three months) after the onginal order 
and without giving notice to the parties affected and without allowing them an oppor- 
tunity to appear and show cause is bad — Tomtjuddi, 24 Cal 757; Palaniandi v. 
Sammanidi. 16 LW. 613, 24 Cr.LJ. 80, 71 IC. 128, A I.R. 1923 Mad 87; A/an|/K 
V Ramdham, supra; Nariah v. KTishnamurthi, 1938 MW.N. 1011, 48 ML.W. 444 
But an order awarding costs made two days or even ten dai'S-after the passing of 
the order under sec 145 (6) is not illegal by reason of the delay — Kapoor v. Suraj, 
1933 AL.J 188, 34 Cr.LJ 414 (419), AIR. 1933 All 264, 1933 Cr.C. 434, 55 All. 
301 (F.B.) ; Bansiv Syed Mohtd, 11 IC 144, 12 CrLJ 376, 15 C.W.N 811; Ckadhari 
V. Ramsingk, 19 CrLJ. 390, 44 I.C. 748, 4 P.LW. 234 

478A. Assessment of costs: — H'Ao can assess costs -—Where the Magistrate 
who passed the decision under sec 145 had already awarded the costs, it is not 
necessar>’ that the costs should be assessed by the same officer who decided the case— 
Ghidhar v. Ebadulla, 22 Cal. 384 Another Magistrate (eg., his successor) has juris- 
diction to assess the amount of costs— A/d Ershad AH v. Satoda, 23 Cal 37 (dissenting 
from Bhojai v Ntrban, 21 Cal 609); Cttdhat. 22 Cal 384; Banst v Syed Mokd , 15 
C W24 811; Subbia/i v. Chokkaltnga. 27 M L J. 613, 15 CrLJ. 676: Dilbasi v Desrali, 
10 CWJI. 1030. 

Time cf assessing costs —An order awarding and assessing costs should be made 
at the time of the original order— Tomi/uddi. 24 Cal 757 This shows that the assessment 
of costs should be contemporaneous with the order awarding costs But there is 
no inflexible rule that the costs must be assessed at the time of passing the decision 
in the cate— Giridhar v Ebadulla, 22 Cal 384. Once an order as to costs is made, 
the amount of costs may be subsequently assessed— A/edopafi, 14 MLT. 195, 14 
Cr.L J 570 But the assessment must be made within a reasonable time after the award 
of costs An assessment of costs more than two years after the date of the order 
awarding the costs is bad in law — Bhojal v Nirban, 21 Cal. 609 

Application by legal represenlalive for assessment of costs — ^Where through the 
negligence of the Court’s officers, the amount of costs was not included in the final 
order directing payment of costs to the petitioner, and nearly three years after, the 
legal representative of the petitioner (the petilioner having died in the interval) applied 
to the Magistrate’s successor in office for the costs being assessed, held that the 
application was sustainable and the applicant was entitled to have the costs assessed 
although this Code contains no speoal provision (or bringing on record the representatives 
of the deceased parties — Swiihid v Cboekalmga, 27 MLJ. 613, 15 CrLJ. 676, 1914 
M.W.N. 790. 

Notice to parties: — If the order for costs is made at the time of pasang 
judgment under sec. 145, 146 or 147, no question arises as to the gmng of notice to 
any party. The Magistrate mil decide the question of costs after heanng the arguments 
of both sides then and there— v. Dhanmani, 37 C WJ^ 849 ( 851); 35 Cr.LJ. 
489. 147 IC 817, AIR. 1934 Cal 95. 1934 CrC 81; Kesamal v. Golam, 35 CrLJ 
478, 147 I C. 800, AIR 1934 Cal 80. 37 CWJC. 852. 1934 Cr.C 35. But if the 
Magistrate makes an order of costs not at the time of pa^ng judgment, but on a 
subsequent day, it is bis duty to give notice to the party against whom the order is 
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made in order that he may have an opportunity of showing cause against the order— 
Debendro v. Dhanmani, supra; Kapoor v. Suraj, 1933 A.L.J. 188, 34 CrLJ. 414 (419), 
A.I.R. 1933 All. 264, 1933 Cr.C 434, 55 AH 301 (F.B.); Doivlat v. Shiva. 15 CLJ. 
267, 10 I.C. 615 (616), 12 CrLJ. 319. 15 C.W.N. 645; Kali Prasad v. Kali, 12 C.WX 
ccvii; Josdip v. Btkan, 13 C.W.N. clxxx; Vythinatha v. Mayandi, 29 Mad 373. An 
order awarding and assessing costs without allowing all the parties affected an opportu- 
nity to appear and show cause is bad — Q E v. Tomijuddi, 24 Cal. 757; Prokash v. 
Ram Prasad. 28 Cal. 302, 5 CWJ^. 291; Bansi v. Syed Mohd., 15 C.\VJ4. 811; Dwarka 
V. Nathuni, 19 Cr.L J. 764, 46 I C 604 (Pat.), 

Even an order setting aside a previous order as to costs cannot be passed without 
giving notice to the opposite party — DUbast v. Deorati, 10 C.W.N. 1030 

Revision: — Orders under tlus section are now open to revision. See Note 447 
under sec. 145. The rulings in Rajendra v. Md. Anumand, 9 C.W.N. 887, 1 C.LJ. 
331, 2 CrLJ. 408, Mitssummal Gulab v. Ttilok Bhagat, 4 CW.N. Ixxxiii are no 
longer correct. ^ 

With the deletion in 1923 of sub-sec. (3) of sec. 435, Cr. P. C., the High Court 
has full revisional power over proceedings under sections 145 and 147, Cr. P. C, and 
though even now the High Court will be slow to interfere with a real exercise of 
discretion by the lower Courts, there can be no hesitation in interfering in revision when 
no discretion has been exercised at all, or when, what discretion has been exercised, 
has been exercised on w rong principles altogether. Therefore the High Court interfered 
in revision when, costs were not allow'cd to the successful party without sufScient 
cause — Kunjo Mandal v. Sarju Ram ^faItvari, A.I.R, 1939 Pat. 206, 1939 P.WJ4. 
66, 20 P.L.T. 164. 181 I.C. 176, 40 CrL.J. 538. 

See also Bansi v. Syed Mohd. Akbat and Udoy v. Scfish in Note 478. 


CHAPTER XIII. 


Preventive Action of the Police. 


149. Every police-officer may interpose for the purpose of 
preventing, and shall, to be best of his 
ability, prevent, • the commission of any 
cognizable offence. 


Police to prevent cog- 
nizable oflences. 


478B. Scope: — See Mom Mohan. 35 C.W.N. 623 ( 627), 58 Cal. 1312, 33 
CrL.J. 138, A.IR. 1931 Cal. 745, 1931 Cr.C 1009. 13.=; 1C 289 quoted above sec. 154. 

This section provides for tlie prevention of cognizable offences only. Section 23 
of the Police Act (V of 1861) appears to give wider powers for the prevention of 
offences in general— Ngo Kala, 8 L.BR 329, 17 CrLJ. 347. 

The word 'interixise' in this section connotes the idea of actively intervening and 
not merely a prohibition by word of mouth But the word is not wide enough to cover 
all orders given by police-olTieers. It was not intended by the Legislature that the 
police officer would be empowered to pass all sorts of sweeping orders, with the conse- 
quence of the disobedience being punishable under sec. 188, I. P. Code. Such wide 
powers vested in a police officer wt>u>d interfere unreasonably with the ordinary liberty 
of private citiicns and could not have been contemplated by this section — Raghunaih, 
47 All. 205. 26 CrLJ. 599, 85 I C 823, 22 A.L.J. 1049, A.I.R. 1925 All. 165. 
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150. Every police-officer receiving information of a design 
Intomafon ol design ‘o commit any cognizable offence shall com- 

to commit such of- municate such information to the police- 
. officer to whom he is subordinate, and to 
any other officer whose duty it is to prevent or take coznizance 
of the commission of any such offence. 

As to the powers and duties of a policMjfiker, see secs. 82-85. 

151. A police-officer knowing of a design to commit any 

cognizable offence may arrest, without 
offtneef order from a Magistrate and without a 

warrant, the person so designing, if it 
appears to such officer that the commission of the offence cannot 
be otherwise prevented. 

By sec. 151, a Police Officer may arrest without warrant, if it appears to him that 
the commission of an offence cannot otherwise be prevented Should he do so, his 
subsequent procedure must he regulated by sec. 60 — Bengal Police Manual, 2nd Edition, 
p 374. 

TlTiere no emergency for arrest which this section contemplates is shown to have 
existed, the attempt, to arrest on the part of the police is net only “not stnctly 
justifiable by law,” but is illegal Therefore neither cl (1) nor cl (2), sec 99,1 P. C, 
can afford protection to the police The accused are entitled to offer resistance to their 
arrest which is illegal— Gomon v Emp , AIR 1930 Lah 318 (349), 121 IC 734, 31 
PLR 285, 31 CrLJ 294. 13 A ICr R 410, 1930 CrC 396. 

152. A police-officer may, of his own authority, interpose 

to prevent any injury attempted to be com- 
puU.?'propeity.‘" “'’'‘° '’iew to any public property, 

moveable or immoveable, or the removal or 
injury of any public landmark or buoy or other mark used for 
navigation. 

153. (1) Any officer in charge of a police-station may, 

without a warrant, enter any place within 
and^mSures limits of such Station for the purpose of 

inspecting or searching of any weights or 
measures or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place 
any weights, measures or instruments for weighing which are 
false. 

(2) If he finds in such place any weights, measures or 
instruments for weighing which arc false, he may seize the same, 
and shall forthwith give information of such seizure to a Magis- 
trate liaving jurisdiction. 

478C. Tlie section expressly authorises an inspection of the weights and measures 
by an ofTicer-m-charge of a Police station. In comparing the weights used in the bazar, 
some reasonable allowance should be made for wear and tear and of the rough and 
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ready methods of bazar shop-keepers — Nanak Chand, 1913 P.R. 20, 15 Cr.L.J. 11, 22 
I.C. 155. 

This section does not apply to the Police in the towns of Calcutta, Bombay and 
Madras, because similar provisions have been made in Calcutta by secs. 55 and'56 of 
the Calcutta Police Act (Bengal Act IV of 1886), in Bombay by sec 4 of the Bombay 
City Police Act IV of 1902, and in Madras by sec. 32 of the Madras City Police Act 
III of 1888 

See Act XXXI of 1871 relating to wei^ts and measures of capacity, and the rules 
framed under see. 11 of that Act. As to offences relating to weights and measures, see 
Chapter XIII, I. P. Code. 



PART V. 


INFORMATION TO THE POLICE AND THEIR, 

POWERS TO INVESTIGATE. 

CHAPTER XIV. 

This Chapter, except sec 155, does not apply to the Police m the towns of Calcutta 
and Bombay. Sec 155 only applies to the Police oi Calcutta and Bombay — Q -E. v. 
Nilmadhab, 15 Cal. 595; Q. E v. Vfsrflm Babaji. 21 Bom. 495 (499); Plucknett v. 
Emp. A.I.R 1939 Cal 545 (555), 43 CWJ^. 120, I.LR (1939) 1 Cal. 162; Hoskide 
V Emp., AIR 1940 Cal 97 (103), 44 CW.N 82. For section 164, see Note 509 
The distinction between Chap XIII and Chap. XIV of the Code may not be of 
real importance. These two Chapters cannot be said to be mutually exclusive (^apter 
XIV constitutes Part V of the Code and deals with "information to the police and their 
powers to investigate." It presaibes the procedure for investigation But this investi- 
gation is not confined to cognizable offences. It may be into non-cognizable offences 
under sec 155. or into cases of no enme at all, e g . unnatural deaths as under sec 174. 
Qustide Part V of the Code, a police officer may do many things, for example, he may 
arrest, take preventive action, dispierse an unlawful assembly, and so forth He may do 
these things while investigating or even without investigating Even ‘‘information" may 
be given by one police officer to another under Chap XIII, sec 150 Thus, it cannot 
be said that, because a police officer is investigating, therefore, he is not doing anything 
under any other Chapter or vue versa On the contrary, it is quite consistent with 
human conduct and ^e natural course of events that preventive action started under 
Chap. XIII may lapse into investigation under Chap XIV. So far as the beginning 
of the latter is concerned, it will be marked by a record of a statement which is known 
as the first information of the offence for the purposes of the procedure — Afam Ufohan, 
35C.W.N.623 (627),S8Cal 1312.33CrLJ 138,AIR 1931 Cal 745. 1931 Cr.C. 1009. 

154. Every information relating to the commission of a 
cognizable offence, if given orally to an 
nizabie^raws!" charge of a police station, shall be 

reduced to writing by him or under his 
direction, and be read over to the informant; and every such 
information, whether given in writing or reduced to writing as 
aforesaid, shall be signed by the person giving it and the substance 
thereof shall be entered in a book to be kept by such officer in 
such form as the Provincial Govenunent may prescribe in this 
behalf. 

Amendment: — The words "Pwincial Government” have been substituted for 
the words “Local Government" by sec. 4 of the Gowniment of India (Adaptation of 
Indian Laws) Order, 1937 

479. Scope:— This section enables a Station House Officer to receive and record 
the information of the commission of a cognizable offence outside his station limits, 
though he has no power under sec. 157 to conduct an im'estigaUon in respect of such 
offence— A'flndamiiri. 1914 MWJ4 382. 15 CriJ. 622, 25 I C 630 

480. First information; — The First Information Report is a well-known 
technical description of a report under tins section, gi%ing first information of a / 
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cognizable crime. This is usually made by the complainant or by some one on his 
behalf. The language is inapplicable to a statement made by the accused — Subedar, 25 
Cr.L J. 490, 77 I.C. 890, AIR. 1924 All. 207. See also Mont Mohan, supra; Mir 
Rahman. 37 Cr.L.J. 225 (226), 159 IC 890, A.IR. 1935 Pesh. 165, 1935 Cr.C. 1156. 
The Legislature has laid down procedure to be observed in recording first information: 
but whether that procedure be adopted or not, does not affect the question of admis- 
sibility in eindence — Mtr Rahman, supra. Tlie word "information" in this section means 
something in tlie nature of a complaint or accusation, or at least information of a 
crime, given with the object of putting the police in motion in order to investigate, as 
distinguished from information Obtained' by the Police when already investigating a 
crime. When the information whidi is first given to the police is of such a vague 
and indefinite character that it cannot be treated as coming under section 154, so 
as to make it incumbent upon the officer in charge of the police station to start an 
investigation, and he may reasonably require more information before doing so, any 
further information given to him in such circumstances may fall within section 154 
In such a case such further information will not fall within section 162. The information 
referred to in section 154 may come from more than one source, and more than one 
such information may be recorded at or about the same time under the section; but 
once the police have taken active steps to investigate, any written statements taken 
by them fall within section 162 and are inadmissible in evidence— Coksu Oraon, 2 Pat 
517, 4 P.L.T. 462, 24 CrLJ. 641, 73 I.C 561, A.I.R. 1923 Pat. 550. This section 
does not necessarily contemplate that only one Information of a crime should be 
recorded as a First Information Report and that all information given to the Police 
before investigation is started, may amount to First Information within the meaning of 
this section. So informations lodged at two different police stations regarding the 
same offence are both admissible in evidence — Mtr Rahman, supra. So, where two 
informations were given by two different persons before two different police officers 
of the same police station but found at different places before the commencement of 
the investigation, the latter information cannot be excluded from evidence as it was 
not a statement made to a Police Officer in the course of investigation but was an 
independent first information report— Emp. v. Rai, 37 Cr.LJ. 235, 160 I C 18h 
A.IR. 1936 Pat. 11. 16 P.LT. 730. 1936 Cr.C 6; Aitab Mohd. Khan, AIR. 1940 
All. 291 (300), 41 CrLJ. 647, 188 IC. 649, 1940 ALJ. 206, dissenting from Mori 
Mohan, supra, if an opposite vievr is to be implied in that decision. 

The information referred to in this section is the first information of the offence 
by whomsoever given. The first information is that information which is given to the 
police first in point of time (on the basis of which the investigation commences) and 
not that which the police may select and record as first information— 7 
C.WJ'I. 345 (348). Thus, where upon information given by the Chowkidar of an 
offence, which w’as duly recorded in the Station Diary, the Sub-Inspector went to the 
Hospital to see the dying man and took down his dying statement and filed it as the 
first information, it was held that the statement of the Chowkidar, and not that of the 
dying man, was the first information of the offence— U bmIb/, 6 C.W.N. 921. ^Vhere a 
person reported to a police officer that he had seen a certain woman with her throat 
cut, and the officer did not make a record of the fact but subsequently treated an 
information lodged by the woman's father as the first information in the case, held that 
the unrecorded information, and not the information given by the woman's father, 
was in fact the first information— C/iawdnJtff. 1 Pat. 401, 3 P.LT. 771, A.IR. 1922 
Pat. 535, 24 Cr.L J 127, 71 I C. 353; PaiS Subba Reddt, 37 Cr.L J. 357, 160 I.C. 9S8, 
A.I.R. 1936 Mad. 160, 1935 M.WJ4. 1197. 43 ML.W. 261, 1936 Cr.C. 163, distinguishing 
Chidambaram. 55 M.L.J. 231, 110 IC, 461, AIR. 1928 Mad 791, 29 Cr.LJ. 717, 

28 M.L.W. 187. The information given by a Chowkidar to the effect that the mother 
of the accused had told him that the latter had assaulted his younger brother whilst 
under the innuence of drink and that he (the Chowkidar) had seen blood-stains on 
the younger brother’s head, was entered in the Station-Diary but not signed by the 



Sec. 151.] 


THE CODE OF CRIMINAL PROCEDURE 


461 


Chowkidar, and the police officer proceeded to the scene of occurrence and there took 
doivii the statement of the wife of the accused and took her thumb impression thereon; 
held that the Chonkidar’s information was the first information in the case and that 
the statement made by the wife of the accused to the investigating officer was not 
admissible in endence (sec. 162 ) — Gansa Otaon, supra. A different view seems to 
have been taken in Ahman v. Emp, A.I.R 1938 Lah. 787 (789), 40 CrL.J. 435, 180 
I.C. 507, 40 P.LR. 697. In that case the Sub-Inspector left the thana before the 
first information report was recorded. He caused an entry to be made in the daily 
d.ary of the thana and in that mentioned the names of some of the culprits alleged to 
have been given to him by one of the persons allied to have been assaulted and 
injured It was not treated as first information in the case but was held to be a 
part of the proceedings of the police and therefore inadmissible as evidence for any 
purpose in Court. ItTierc the Sub-in^iector was told by a Head Constable that he 
heard that there was a shooting case in the marriage house of a Cffiettiar, entered the 
substance of this information m the General Diary, then went to enquire into the 
matter and recorded the statement of a witness which was treated as a first information, 
held that the Sub-inspector had no information of the commission of a cognizable 
offence when he went to the house of the deceased as he was merely told that there 
was a shooting incident which might be due to acadent or design and that it was 
impossible to say that the statement was recorded by the Sub-inspector in the course 
of an investigation into tlie offence and was, as such, inadmissible m evidence. The 
question whether a statement was recorded during investigation or not is a question 
of fact— Wylasuawii Chetty. AIR 1939 Mad 66 ( 68), 1938 MCrC. 110, 1938 M.\V,N. 
905, (1938) 2 ML.J. 750, 40 Cr.LJ 308, 180 1C. 78 

A statement made by a witness during investigation after the police officer has 
actually arnved at the scene and himself seen what has happened is not first information 
— C/iiffor Smgft, 47 All 280, 23 ALJ. 14, 26 CrLJ 554. A statement made by a 
witness to the police-officer in the course of an investigation under this chapter and 
recorded under sec 161 cannot be treated as first information under sec 154 — Sullan 
V. Wellboume, 3 Rang 577, 26 CrLJ 1532 The first information is the information 
given out immediately after the occurrence and reported to the Police and not the 
information which has been elicited m the course of the investigation The first 
information is the basis upon which an investigation under this chapter commences. It 
is erroneously thought that the information on which an investigation is commenced 
is not the first information of the offence, and that when in the course of investigation 
something has been elicited which shows that an offence has been committed a first 
information can be recorded This is certainly not what the law contemplates. In 
nearly every trial it is important that it should be known to the judicial officer what 
were the facts given out immediately after the occurrence and reported to the police, 
and the object of a first information is to render !um so acquainted — Dhul Nath. 7 
C.W.N. 345 (347); Peary Mohan v. Weston. 16 CWN 145 (177), 13 Cr.LJ 65. 
13 I.C. 721; Autor Smg/i, 17 CWN 1213. 14 CrLJ 642, 21 IC 882 The first 
information is the basis of the case, and whether it be true or false, it at any rate 
usually represents what was intended by the informant to be the case set up by him 
at the time. All Cnminal Courts should bear in mind the importance of examining, 
when there appears to be any necessity to do so. the first information of an offence 
reduced to writing in accordance with this section In vnew of the notorious tendency 
in this country to improve upon the onginal statement of facts to strengthen the case 
as it proceeds and sometimes to add to the persons originally named as the offenders, 
it is of great importance to know what was said first — C. P Cr Cir , Part If, No. 9. 

At the same time it should be noted that any sort of information whtdi is given 
first in point of lime is not necessarily a “first infoimation ’’ The conditions of a first 
information are two-fold- first, it inu«t be an information, ard secondly, it mun relate 
to a cognizable oficnce on the face of it and not merely in the light of subsequent events. 
Thus, a person at first made a statement to the Sub-Inspector of pohee that “a certain 
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woman named S. had left her house yesterday night, with omarnents on her pereon.” 
Next day, the informant made another stat^o^t that “S. was searched but could not 
be found.” The Sub-Inspector then began to investigate. Next day, the informant 
made a statement to the Sub-Inspector that S had not yet returned, I suspect that 
M. and L. had taken her somewhere, and she might have been kiUed by them for her 
ornaments.” Held that, it was this third statement -which was really the “first infor- 
mation” under this section, because it was this statement and not the two pre\ious 
ones which related to the commisdon of a cogmzable offence — Moni Mohan, 58 CaL 
1312, 35 C.W.N. 623 (627, 628), 33 CrLJ. 138, A.I.R- 1931 Cal. 745, 1931 Cr.C 1009. 
Although the third statement was made at a time when the police-officer had already 
begun investigation, still it was not an investigation into an offence within the meaning 
of sec. 162, as no offence was stated before the third statement was made. Therefore, 
neither the third statement nor the two previous ones are excluded from evidence under 
sec. 162 — Moni Mohan, supra. 

It cannot be accepted as a proposition of law that because a person of the party 
of the accused goes first to the police station and says that some of the complainant’s 
party has committed an offence, the real complaint against the accused must be kept 
off the record save on terms under sec. 162, Cr. P. C. It is a question of fact whether 
a statement made to a police-officer in the course of an investigation in such cases, comes 
under sec. 162, or is made by way of complaint to commence an investigation under 
sec 154— Ojfflou Gani, 31 Cr.L J. 771, 125 I.C. Ill, A I R. 1930 Cal. 130, 1930 Cr.C 
130. A counter information cannot come within sec. 162, Cr. P. C. — Azmaddy, 28 
Cr,L J. 99 ( 102) . 44 C L.J. 253. A I.R 1927 Cal. 17, 54 Cal. 237, 99 I C. 227. 

Where one night the accused killed his wife by hitting her on the head with a 
grinding stone, went to the house of one of his neighbours and caused grievous hurt 
to him with the stone and then went to the house of his sister’s husband whom he 
killed with the stone in the course of an altercation and three separate first information 
reports were lodged with the police regarding these three inadenls, the references in 
the first information to gnevous hurt on one are clearly inadmissible in a tnal for 
the murder of tivo other people— A/sorurfdi Nesaraddt, A.l.R. 1939 Cal 32 (33), 67 
CLJ. 580, 42 C.W.N. 1235, 40 CrLJ. 290. 179 I.C. 910. 

UTiere the first information was recorded by a police-officer some hours after he had 
begun investigation of the case, but there was no pre\'iou5 information recorded and 
reduced to writing by him, the report falls under this section- DargaAi. 52 CaL 499, 
26 CrLJ. 1213, 88 I.C. 733, A I.R. 1925 Cal 831 But a statement recorded several 
days after the commencement of the investigation, and after there has been some 
development, is not only not the first information but has very little or no value at 
all as the original story, because it can be made to fit into the case as then developed 
—Kampu Kuki, 11 C.W.N. 554, 5 CrLJ. 86; Peary Mohan v. Weston, 16 C-WN. 
145 (177), 13 Cr.LJ. 65 Even when an information is given orally under sec. 154. 
Cr. P. C, and a Police Officer does not reduce it to writing, he is doing what he 
ought not to do and has acted in an irregular way. But it is going too far to say that 
while investigating the truth or otherwise of the information, he is not carrying on 
an investigation within the meaning of Chap XIV of the Cr. P. Code. He obviously 
is, and if he is, sec. 162, Cr, P. C, aj^Iies to the statements made by persons examined 
by him. \\Tiere, therefore, a chott’kidar arrived at the thanah and reported the 
occurrence to the Sub-Inspector of Police who did not record the statement of the 
chotvkidaT in writing but recorded the statement of another person, who arriv’cd at 
the thanah later on, as the first infontialion report, held that the information given by 
the choickidoT was the first information report in the case and that the Sessions Judge 
was ivrong in allowing the later statement to go to the jury— Sahedali Mhdha v. Emp, 
33 CrLJ. 1067 (1068), 171 I.C. 269, A.IR. 1937 CaL 309, IL.R. (1937 ) 2 Cal. 303. 
10 R C 258. 

An information given to a village Mapstrate which it was his bounden duty to 
pass on to a Police Station House officer who recorded it, must be considered as having 
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been given to the latter and recorded as first information under this section, and can- 
not be regarded as a statement recorded during the course of an investigation under 
sec. 162 — Venkalarayudu’28 Mad. 565. Where a person who was assaulted sent a 
telegTam to the Police complaining of the offence, and the Police Sub-Inspector turned 
upon the spot and recorded a statement from the complainant, held that the telegram 
was not a first information as it was not reduced to writing on an oral statement nor 
a writing gi\-en to the police signed by the person making the statement It was the 
statement subsequently recorded by the Police Sub-Inspector that was the first informa- 
tion— CAMamfxxrflm, 55 ML.J. 231, 29 CriJ. 717 (718), AIR 1928 Mad 791, 110 
I.C. 461; Anandayya, A I R. -1915 Mad. 312, 25 I.C. 630, 15 Cr L J. 622; Kachi Hazam 
V. Seraj Khan. 1935 Cr.C 628, 156 IC. 400, 36 CrLJ 919, A I.R. 1935 Cal 403, 
39 C.WJ^. 403; for contra see Chanan Singh, AI,R 1934 Lah. 413, 35 P.LR. 363, 
1934 Cr.C. 640, 36 Cr.L.J. 97, 152 I C. 229, 15 Lah 814. This section is not intended 
to apply to a telephone message — MehtTah, 32 CrLJ. 543, 130 IC 378, AIR. 1931 
Smd 13. But see Banla Singh, 31 Cr.L.J 444, 122 I C. 491, A I.R, 1930 Lah. 457. 

Th^ words "relating to" do not mean that the information must give details of all 
the elements of the offence; there need not be complete or satisfactory proof of the 
offence given at the time; it is sufficient >f the information indicates that an offence has 
been committed — ^^ont Mohan, supra 

See Notes 500A and S02B. 

481. Evidentiary value: — ^The first information recorded by the police is 
cf considerable wlue at trial, because it shows on what materials the investigation 
commenced and what was tha story then told — Kampu Kuki, 11 CWd^I 554, 6 CrLJ. 
86. In e\’ery tnal it is important that it should be known to the judicial officer what 
are the facts giN-en out immediately after the occurrence and reported to the police, 
and the object of the first information is to render him so acquainted For that 
purpose the diary in which the first information was recorded as well as the memo- 
randum, if any, mad* by the police of what the informant said, is admissible in evidence 
—Bhutnath. 7 CVl N 345 (348). 

IVhere there was delay in giving information to the pobce, the evidence for the 
prosecution has to be carefully scrutimred — Btshen Smgk, 27 Cr L J 903, 96 I C 215, 
8 L.L.J. 296, A.IR 1926 Lah 496, 27 PLR 484. After all, delay in making a 
report to the police is only a suspicious circumstance which puts the Court on its 
guard and cannot by itself be held to be a reason for rejecting evidence which is 
otherwise fully entitled to credit — Radha Ktshen, 40 CrLJ 261 (263), 179 I.C. 880, 
A.I.R 1938 Lah 714 

It is a misdirection to ask the jury to accept the statement in the First Information 
in preference to the evidence in the case — Asfai Skeikh, 15 CW.N. 198. The inconsis- 
tency of the first information with the theory on which the prosecution is based, is 
a very weak feature of the case depending entirely upon circumstantial evidence — 
Nazir. 9 C IV.N. 474. 

But although the First Information is a document of considerable importance which 
is in practice always and very rightly produced and proied in cnmmal trials, yet it 
is not a piece oi iubiianlive CN’idence and can be used only as a previous statement 
admissible to corroborate or contradict a statement made by the informant subsequently 
in (2ourt — Ckoghatia, 27 Cr.LJ 121 (Lah.); Autor Stngk, 17 CWN 1213, 14 CrJ-J. 
642; Sankaralinga, 53 Mad 590, 58 M LJ. 397. 31 Cr L J. 712; Ch;ttaT, 47 All. 280, 23 
ALJ. 14,26 Cr.LJ. 554; Ibiahtm, 8Uh 6(B.28Cr.LJ 983 ( 985) ; /mara/, 31 Cr.LJ. 
7. 120 I C. 199, A.I.R. 1929 All 916; Norji. 45 I C. 273, 4 P R. 1918 ( Cr ) . 19 Cf LJ 513, 
134 P.L.R. 1918; Thakar Stngh, 29 Cr.LJ 277, 107 IC 761; Dkaram Singh, 29 Cr.LJ 
343. 108 LC. 162, A.I.R 1928 Lah. 507; Shea Karan, 29 Cr.LJ 734, 110 IC*590. 
AIR. 1928 Lah 923; As/ar Shokh. 15 C.WJI. 198; Kapur Stngh. 31 Cr.LJ 475. 
123 I C. 120, 31 P L R 83, A.I R. 1930 Lah. 450; Cajadhar. 7 Luck. 552. 33 Cr.LJ* 
381 (382), 137 IC 79. 9 OWJ4. 32. 1932 Cr.C 162. AIR. 1932 Oudh 99; Emp. v. 
Nga Hlamg, 112 IC 466, AIR. 1928 Rang 295. 29 Cr.LJ. 1042. 6 Rang. 481; Kga 
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Tun Hlaing, 35 Cr.L.J. 808, 148 I.C. 876, AI.R. 1934 Rang.' 60, 1934 Cr.C. 377? Md. 
Ibrahim, 30 Cr.Lj. 38, 112 I.C. 902, A.I.R. 1929 Nag. 43. Ind. Rul. 1929 Nag. 10? 
Warts Khan v. Emp, A.I.R. 1940 Oudh 209 (211), 1940 O.W.N. 177. Statements 
made in these reports are admisable under sec. 155, Ev. Act, to impeach the credit 
of a Witness who made them or under sec 157, Ev. Act, to corroborate the testimony 
of the witnesses who made thern if the reports were .made about the time when the 
fact took place or before any authority legally competent lo investigate the fact. It 
may be that there are other sections of the Evidence Act under which these statements 
may in certain arcumstances become relevant, but there can be no doubt that they 
are not substantive evidence in the case and the Courts should be clear about the 
relevancy of the statements before they use them — Ram Naresh v. Emp., A.I R. 1939 
All. 242 (244). 40 Cr.LJ. 359, 1939 Ai.J. 107, 181 I.C. 646, IL.R. 1939 All. 377, 
1939 A.Cr.C. 36. 1939 A.W.R. (H.C) 190, 11 R.A. 597. It cannot be used to contradict 
other Witnesses who are unanimous on a particular point. It is inadmissible for the 
purpose of pro^n^c that the facts stated therein are correct. It is never per se the 
statement of the case for the prosecution, and the absence of any accused’s name in 
it is not by itself a sufficient proof of his innocence— Ga/arf/ior, supra. 

The first information report, unless the man who made it dies, is not admissible 
evidence of any fact which is contained in it: it merely proves that this was the 
original story which set the police in motion— TAe King v..A/fl«n| Po Thi, A-I.R- 
1938 Rang 282 (283). 176 I C. 683, 39 CrLJ. 771. 

As the First Information Report can only be used by the prosecution for the purpose 
o* corroborating m the witness-box the person who supplied the information contained 
in the document, it follows that if the informant himself can only speak from hearsay, 
the report cannot be used to corroborate sudt inadmissible evidence of the witness— 
Sa}jan Stngh. 6 Lah. 437, 26 Cr.Lj. 1489. 

The mere fact that in the First Information Report the names of the witnesses, 
who ultimately support the prosecution, are not given, is not a*matter which would 
throw suspicion upon the story for the prosecution— CAandu, 29 Cr.LJ. 378, 108 I C. 
370, AIR, 1928 Lah. 657. Where all the pnosecution witnesses were disbelieved 
because none of them was mentioned In the first information report and because 
most of them were not Independent and made some statements which were contrary 
to what was stated before the Committing Magistrate or the Police, none of these 
factors can always be held to be sufficient to totally discard the evidence of witnesses 
though they are sufficient to raise a suspicion against the truthfulness of the witnesses 
and lo lead the trying Judge to soufinize the evidence with caution II orai evidence 
of witnesses is corroborated by medical or other reliable evidence, there is no reason 
why it should not be believed even though the witnesses were not named in the first 
information report or arc not totally independent — Dildar Khan v Emp. 39 CrL.J. 
330 ( 331), 173 I.C. 339, 1938 O.WN. 184. 

Use of the information: — The First Information Report is usually pat in 
by the prosecution which in any ordinary case has a duty to pul it in. But, however 
important First Informalion Reports may be. they do not pro\-e themselves and have 
to be tendered under one or other of the provisions of the Evidence Act, The usual 
course is for the prosecution to call the informant and for the First Information to be 
tendered as corroboration under see. 157, but it could also be tendered in a proper case 
under sec. 32 (1), as a deebration as to the cause of the informant’s death, or as part 
of the informant’s conduct (of the res testx under sec. 8), Theoretically the defence 
can pro\-e the information to impeadi the informant’s credit under sec, 155 or to 
contradict him under sec. 145— Aztmaddy. 28 CrL.J. 99 (102), 44 C.LJ £53, Al-R-. 
1927 Cal. 17, 51 Cal. 237, 99 I.C 227? Mahla Singh, 32 CrL.J. 522 (521), 139 I-C 410, 
A.I.R. 1931 Lah. 38, Ind, Rul. 1931 Lah 282, 32 PXR. 259, 1931 CrC 302; Ca}jo» 
Singh. 33 Cr.Lj. 183, 135 I.C 663, A.IJL 1931 Lah 103, 1931 Cr.C 167 Ind. Rul 1932 
Lah. 124. 
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The prosecution is bound by practice to produce in Court the First Information 
Report made to the Police but it is not bound to refrain from leading evidence that the 
report is not accurate. To liold that the prosecution is tied down tightly to the words 
of the First Information Report uoald recognise the recording officer as possessing an 
authority iihiclx in no utiy belongs to him and would be dangerous — Raja, 25 CrLJ. 
4S5, 77 I C. 817, AIR. 1924 Lah. 591. But the presumption is that a first information 
report represents the actual information given to the police and taken down by them, 
and if the prosecution v.isli to imply that the record of the information made by the 
police is garbed, it should give cudence to that effect — SheoprasUad v. Emp., 39 Cr L J. 
917 ( 922), 177 I.C. 605, 1938 NLJ. 250, A.IR. 1938 Nag. 394, ILR. 1938 Nag. 442. 

l\'hen the accused lodges the First Information, the confessional statements con- 
tained therein are inadrmssible in evidence unless they come within the purview of 
sec. 27 of the Evidence Act. The whole first mformation is, however, not rendered 
inadmissible — Supdt and Remcr. of Legal Affairs, Bengal v. LaliC Mohan, 25 C W.N. 
788. 49 Cal. 167. 20 CrLJ. 562, 62 IC. 578, AI.R. 1922 Cal 342. The principle in 
25 C-W-N. 788 is not applicable in a case where there are no parts of the first informa- 
tion report which can be e.\tracted from the rest and said to be relevant in themselves 
and admissible as not being incriminatof}' Where the first inlormation report lorms a 
single connected story and no part of it has any meaning or significance except in 
relation to the whole, it v.ould be quite wrong to extract fragments from it in which 
the accused does not make any self-incnimnating statement— L’enima/u Brahman, A.I R. 
1940 Pat 163 (167), 1939 P.WN. 915 See also Subedor m Note 480. 

IVhere the victim died before the matter came before the Court, the first informa- 
tion lodged by her was not admissible m evidence as such It is, however, admissible 
under sec 32 (1) of the Evidence Act as it is the statement of a person (since deceased) 
relating to the circjmstances of the transaction which resulted m her death— ifaPttr 
Sing/i, 31 CrLJ. 475, 123 I C 120, 31 P.LR. 83. A 1 R. 1930 Lah. 450 

The deceased, being stabbed, was conveyed to the hospital when he made a state- 
ment to a Magistrate containing a bare recital of the occurrence. Immediately after- 
w'ards the Sub-Inspector recorded a more detailed statement of the deceased TTie first 
information received by the Police was by means of a telephonic message from the 
hospital. Evidently, therefore, the statement made by the deceased to the Sub-Inspector 
was not a first information but came within the purview of sec. 32 of the Indian 
Evndence Act— Rajira Stngh. 31 CrLJ 414. 122 I C. 491, A I.R 1930 Lah 457. 

“Officer in charge of a police station”: — As to the powers of superior 
police officers under this section, see see. 551 In the absence of the Sub-Inspector or 
Head constable, a constable left in diargc of a Police station cannot accept any complaint 
or prepare and submit the first information report of any crime reported to him, unless 
the Local Government sliall have given him powers under sec 4 (p). 

The information ^\hlch is recorded m tlie fua/ussd by the Assistant Sub-Inspector 
of Police cannot be treated as the First Information Report because he is not the Officer- 
in-chargc of the PoI.ee Station in fact or withm the meamng of the expression as defined 
in sec 4, Cr. P. C. — Momin Talukdar v Emp.30CrLJ 803,117 IC 601 A I R, 1928 
Cal. 771, Ind Ru! 1929 Cal 553. 

482. “Shall be reduced to writing”: — The object of a first mfonnation 
Dang to show what was the manner m which the occurrence was related when the case 
was first started, it*should alwa>8 be carefully and accurately recorded— Pcin-y Mokan 
V. ll'csron, 16 C.WN 145 (177), 13 CrLJ 65. 13 1C 721 The first mformaUon must 
be recorded at once, and it is not proper to wait until it is certain that an offence has 
been committed; see Dkulnclh, 7 CWN 3455 Kampti Kuli, 11 C.WJv’. 55-j See also 
Sahcdali ^^lIdha v. Emp, 38 CrLJ 1067, 171 IC. 269. AIR 1937 Cal 309, IL.R. 
(1937 ) 2 Cal 308, 10 RC 25S If the information is given ora!I>, it must be recorded 
m plain and simple language, as ncaily as possible in the inforrrant's own words. The 
live of technical or legal expressions or high flown language or of lengthy and involved 

Cn 30 
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sentences is forbidden — Ben. Pol. Code, p, 372. It is of the utmost importance in 
recording the first information that the actual words of the complainant should be 
used and not an Urdu translation of them. The recorder should take dowm the complaint 
as it IS made and not merely his own impression of what the complainant meant to say 
— Reg. and Ord , N. W. P., p. 268. 

The conditions as to writing are merely procedural. If there is an information 
relating to the commission of a cognizable offence, it falls under this section and becomes 
admissible in evidence as such, even thou^ the police-officer may have neglected to 
record it in accordance with law — Mani Mohan, 58 Cal. 1312, 35 C.WJ^. 623 ( 628), 
33 CrL J. 138, A I.R. 1931 Cal. 745, 1931 CrC. 1009 It is a very serious thing for a 
police-officer to record in the first report facts w'hich are not true, and it is still more 
serious for him to attempt to support the first report by evidence which is not true— 
Mahomed Khabar. 35 Cr.LJ 736 ( 740), 148 I.C 672, A I.R 1934 Sind 6, 1934 CrC. 91. 

Where the Sub-Inspector failed to follow the express provision of this section in 
omitting to make any entry* of the information in the Station Diary, the failure will have 
an important bearing if the real date of the report be in question It is, however, not 
an illegality vitiating the trial — Hafie Muhammad, 32 Cr.L.J. 638, 131 I.C, 17, A.IR. 
1931 Pat 150, 12 PL.T. 393, 1931 Cr.C. 390. 

Power to guesttem the tnforniant : — If the information whether given orally or 
presented in writing, be not complete m itself, the Police officer should elicit by 
interrogation such further information as may be necessary— Feng. Pol. Code, p. 372. 
See also C. P. Police Manual, p 147 

483 , “Sheill be signed”: — ^The informant’s statement when complete should 
be read over to him and he must sign it The report should show that this has been 
done. In “heinous cases" the statement should be read over to the informant in the 
presence of one or more respectable and uninterested witnesses, who should also be aslfcd 
to sign it— Pol. Code, p. 372. 

Procedure in the case of uniiten informations : — If the information be tendered 
in wnting, it will be endorsed with the date of presentation, and the person tendering 
should be required to sign it (if he has not already done so). If the %vritten information 
relates to facts with which the person tendering it is acquainted, and which he Is able 
and willing to state orally, the mere incident that a written report is presented does 
not make it unnecessary to take down the infonnation from the reporter’s own hps- 
If the person who brings the written infonnation knows nothing of the facts to wWch 
It refers, he should be required to slate the arcumstances under which he brought it— 
C. P. Police Manual, p. 147. 

Ptoo) of First Information Report Where the first information report ’pa'5 
not proved by examining the scnTic who wrote it. that was a formal objection and not 
one that should be advanced on behalf of the prosecution whose document it was. The 
defence should not be shut out from using the document because the prosecution did 
not formally prove it— Sheoprasad v. £mp. 39 CrLJ. 917 (922), 177 IC. 605, 1933 
.V.L J. 250, A.I R. 1938 Nag 39 (. I.LR. 1938 Nag. 442. 

Diary: — ^The substance of the infonnation shall be entered in a bool:, which 
Is called the Station or General Diary, in which are recorded the substance of the 
infonnation, the names of the complainants and of persons arrested, offences charged, 
property taken into possession and witnesses examin^. See sec. 44 of the Police Act 
(V of 1851). This Diary is different from the Special Diary (qr Case Diary) men- 
tioned in sec. 172. 

If the first informatmn is given in writing, omission to make an entry in the 
Station Diary is not an illegality which would vitiate the trial The omission would 
have an important bearing if the date of the report was in question— //oyfi Muhammad. 
12 P.LT. 393, 32 CrLJ. 638 ( 639). 13l IC. 17. A.IR. 1931 Pat. 150, 1931 Cr.C 390 

483A. Copy: — ^The first report is a s*cry \-aluabIe document and the accused 
is entitled to know what was said in that report to connect him with the offence. » 
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that he rray be in a position to protect his interests by cross-eTamining the prosecution 
witnesses mth reference to additions and alterations in the story wliich might subsC" 
quently be made in evidence. Where, therefore, the accused has been challaned before 
the Magistrate vrho has assumed jurisdiction by passing an order under see. 344, Cr. 
P. C , but has not yet recorded evidence, he is in error in refusing to grant copies to 
the accused of the first report. The accused is affected by the order under sec, 344, 
Cr. P. C, and if the first report forms part of the record of the Afagistrate, the accused 
IS entitled to a copy thereof under sec. 548, Cr. P. C. Even if it be assumed that the 
first report does not form part of the Magistrate’s record until such time as it is tendered 
in evidence and that it is discretionarj' with the Magistrate to grant or refuse to grant 
a copy of the first report until it is cshibited, it is an unwise and improper exercise of 
discretion by the Magistrate to refuse to grant a copy — Bherumal Khanehand v. Emp , 
A.I R- 1937 Sind 303, 171 I.C S93 

483B. Court-fee: Any petition, application, charge or information respecting 

any offence when presented, made or laid to or before a Police-officer, or to or before 
the Heads of Viliages or the Village Police in the temtones respectively subject to the 
Governors in Council of Madras and Bombay, is not chargeable with any court-fee. 
Vide sec. 19, cl (xvi) of the Court-fees Act. 1870 (Vil of 1870). 

484. Punishment: — As to punishment for giving false information to the 
Police, see secs. 182, 203, 2II, I. P C Even if the information is not reduced to 
writing under this section, the person givmg the false information may be convicted 
for preferring a false charge under sec 211. I. P C.-^Mallappa, 27 Mad. 127. 

A police-officer refusing to enter m the Diary a report made to him concerning 
the commission of an offence, and making instead an entry totally different from the 
information given, is punishable under sec 177, I P C—^^d Ismail Khan, 20 All 15I| 
he docs not render himself liable for damages if he does not perform the duty— 
89 I C 945. 49MLJ. 450 

As to punishment for refusal by the person giving information to sign the state- 
ment made by him, see sec 180, 1 P. C 

165. (1) When information is given to an officer in charge 

^ , of a police-station of the commission, within 

coeSiS^Ssm.'" ‘he limits of such station, of a non-cogni- 
zable offence, he shall enter in a book to be 
kept as aforesaid the substance of such information and refer 
the informant to the Magistrate. 

(2) No police-officer shall investigate a non-cognizable 
Investigation into non- casc Without the order of a Magistrate of 

cognizable cases. the first or second class having power to try 

such case or commit the same for trial, or of a Presidency Magis- 
trate. 

(3) Any police-officer receiving such order may e.'cercise 
the same powers in respect of the investigation (e.Kcept the power 
to arrest without warrant) as an officer in charge of a police- 
station may exercise in a cognizable case. 

484A. Scope: — This section applies to the Police in the towms of Calcutta 
and Bombay! see Nilmadhab, 15 Cal 595s I’lsrani Babaii. 21 Bom. 495 

485. Investigation into non-cognizable cases: — Under this season, a 
police-officer cannot investigate a non-cognizable ca<e and cannot submit a report with 
reference to it, without the order of a Magistrate If he receives information of a 
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non-cognizable offence, he ^ould enter the substance of it in the diary and refer the 
informant to a Magistrate If a Police-officer of his own motion, as where he has seen 
the alleged offence committed, makes a formal report or complaint in respect of a 
non-cognizable offence, it will amount to a complaint within the meaning of sec. 4 (h), 
for there is no provision by which he can in such a case make a Police report — Sada, 
26 Bora. 150 (F.B ). Magistrates mentioned m sec. 190 are entitled to take cognizance 
of non-cognizable offences upon a report made in wnting by a Police-officer without 
examining the officer upon oath — Publtc Piosecutor v. Ratnavelu Cketty, 96 I.C. 983, 
49 Mad 525, A.IR 1926 Mad 865, 27 CrW- 1031. 1927 M.W.N. 43, 25 MLW. 248, 
52 M.LJ. 210 (F.B.)} Ghulam Hossain. 82 I.C. 753, 1 Lah Cas 16, 25 Cr.L.J. 1361, 
6 LahL.J. 606, A.IR 1925 Lah 237; Shankar Lai, 28 Cr.L.J. 821, 104 I C. 437, AIR. 
1927 Lah 702, 9 Lah 280, 20 P.L R. 469. But in Feroja v. Aminuddin, 16 C W.N 1049 
C1081), 13 Cr.LJ. 691, 16 I C. 499 the examination on oath was held to be necessary. 

A police-officer is not competent to make an investigation into a non-cognizable 
offence, but the investigation of a non-cognizable offence would not be illegal, if it is 
made during the investigation of a cognizable offcice — Shivaswami, 51 Bom 498, 29 
Bom L.R. 742, 28 Cr L J. 939, A.I.R, 1937 Bom. 440. Irregularities, if any, during the 
course of preliminary investigation might affect the weight to be attached to the evidence 
of the cornplamant, and the witnesses called by him. They would not vitiate the 
proceedings— Abduffo Khan, 34 Cr.L.J. 256 ( 259), 141 I.C. 879, Ind. RuL 1933 Sind 79, 
1933 Cr.C 569, A I.R. 1933 Sind 188. See also Hafiz Muhammad, 32 Cr.LJ. 638 (640), 
131 I.C. 17, A I R 1931 Pat. 150, 12 P.L.T. 393, 1931 Cr.C. 390 Even though a case 
of non-cognizable offence was wrongly investigated under Chap. XIV and sent up by 
the Police, there seems to be no obstacle to its being tried by the Magistrate— D. 
Dawson v. The Ktng. 40 CrLJ. 799, 183 I.C. 497, A.I.R. 1939 Rang. 273. 

A poIice-olTicer who has been ordered by a Magistrate to investigate a non-cognizable 
offence, cannot legally delegate the duty of making the investigation to a chief constable 
•—Kahdas, Ratanlal 488. - 

It is incumbent upon a police-officer, who investigates a non-cognizable case under 
the orders of a Magistrate, to keep the diary, for which provision is made in sec. 172 
— Hire Lai, 1918 P.R. 16, 1918 P.L.R. 63, 19 Cr.L.J. 517. 

, After the investigation is over, it is duly of the Police to submit a report to the 
Magistrate under sec. 173. Where information was gi^-en to the Police of the coni" 
mission of a non-cognizable offence, and the Magistrate ordered the Police to invesbgat^ 
the case and report, and the Police without submitting any report instituted proceedings 
against the informants under sec. 211 of the I. P Code for giving false information, 
and the accused were convicted, it was held that the conviction was illegal; the pobce 
should not be allowed to prosecute without submitting the report of the original case 
to the Magistrate and without having that case disposed of by the Magistrate— 
Ragho, 17 BomLR. 69, 16 CrLJ. 161, 27 I C. 545 Where immediately after a no*'* 
cognizable case had been committed the police sent a report to the Magistrate and 
asked for a warrant to be issued under sec. 161, I. P. C., and on the same day the 
Magistrate ordered that a case under sec. 161, I. P. C , may be instituted against the 
accused, held tliat the police did not commit any breach of the provisions of this section 
Even if there was any irregularity, it did not vitiate the trial— Bkuneshwari, 8 O.WN- 
503. 32 Cr.LJ. 660 ( 862), 132 I C. 234, A,r.R. 1931 Oudh 172. Ind. Rul. 1931 Oudh 250, 
1931 Cr.C. 444. 

486. Magistrate’s power to direct investigation: — In fanhdas. 12 
Bom 161, it Is laid down that this section is conversant only with the powers of 
police-officers, but It confers no power or authority on Magistrates to direct a loco^ 
investigation by Uic Police or to call for a Police report; Magistrates can do so only 
under sec. 202 after taking cognirantt of the case But this \iew is quite unintellig'hl® 
and renders sub-section (2) meaningless. In Bhhwanath, 8 BomL.IL 589, 4 CrLJ. 
183, it has been correctly held that a hlagistratc lias jurisdiction under sub-section (2) 
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of this section to refer a matter to the police for investigation and report, even vrithout 
a complaint, and without examining the complainant So also in In re Asadulla, 6 
M.L.T. 259, 4 I.C. 1043, 11 Cr.L.J 159, the Magistrate was held competent to order 
an investigation Tiithout first taking cognizance of the ofTence under sec. 190. 

The District Magistrate acting under dause 2 of this section can order investigation 
into a case under sec. 194A, I. P. C, although such offence needs for the trial the 
pre\ious complaint by the Local Government or some officer empowered by the 
Governor-General in Council in this behalf under sec. 196, Cr. P. C — General Relief 
Association. 33 CrLJ. 678, 138 LC. 751, AI.R. 1932 Lah. 581, 33 P.L.R. 824, 1932 
Cr.C. 809, Ind. Rul. 1932 Lah. 534. 

156. (1) Any officer in charge of a police-station may, 
• without the order of a Magistrate, investi- 
nizS”SS°” any cognizable case which a Court 

having jurisdiction over the local area 
within the limits of such station would have power to inquire into 
or try under the provisions of Chapter XV relating to the place 
cf inquiry or trial. 

(2) No proceeding of a police officer in any such case shall 
at any stage be called in question on the ground that the case was 
one which such officer was not empowered under this section to 
investigate. 

(3) Any T^Iagistratc empowered under section 190 may 
order such an investigation as above mentioned. 

487, Scope: — The reference to Chap XV m this section does not limit the 
application of this section to offences only, but the investigation may extend to cases 
within the scope of section 53 — Bkejan, 1893 AWN 124 

If the thud clause of sec 156 had been intended to provide an alternative procedure 
to that laid down in sections 200 et seq , it would have found a place in Chap XVI 
and not in Chap XIV which deal* with the procedure and powers of the Police in 
cases in which information of an offence is given to a police-officer — A tmIo A'ofiaft, 12 
CrL.J. 463, 11 IC. 999, 19 MLT 120, 1911 MWN. 74 

An Inspector of the C I D has power to investigate into cases to which this 
section applies his local area being the entire province — /ving-£mp. v Ntlkanla. 35 
Mad 247 (272). See also AfMf/.utKmorowflnii. 35 Mad 397. 

The wording of see 156 (3> is wide and the utility of the section would be much 
diminished if that section were held to apply to only those cases in which a Magistrate 
takes cognizance on his own knowledge or suspioon — Chvhm Nabi, 27 SLR 67, 1933 
CrC. 334, 34 CrLJ 763, 144 IC 409, AIR 1933 S.nd 136, Ind Rul 1933 Sind 185. 

This section only empowers the MaghtjaSe to direct invesligat'on, and a Court 
of Session has no power to do so — Ah, 1910 P R 11 

An officer in charge of a police station has power to investigate a matter taking 
it to be a cognizable case although the charges that are ultimately laid are under non- 
cocnizable sections — M I Mamsa v Emp. AI.R 1937 Rang 206 (208), 38 Cr.LJ 
983, 170 I C. 870, 10 RR. 111. 

IVhere a girl has been taken away from her husband’s place in M and subsequently 
found in D, the Sub-Inspector at D has jurisdiction to investigate the ca«e by virtue of 
see. 156 (1) read with sec. 181 (4). Cr. P. C— A'fearoifi. A.IR 1933 AIL 665. 31 
Cr.L J. 1215, 146 I C 199, 1933 A L.J 923. 1933 Cr.L J 1145, 20 A I Cr R. 439 

If there is a dclav in the Investigation by the police, it is the duty of the com- 
nutting Magistrate, and failing h’ra, of the Sessions Judge, to inquire fully into the 
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circumstances of the delay to conader its bearing on the' prosecution story— Majesty, 
2 Bom-L.R. 1092. 

Sub-section (3) of this section does not empower a Magistrate, ajtei he has taken 
cognizance of a case, to order a police investigation under sec 156 and to direct the 
police to submit a report. Section 156 (3) only empowers the Magistrate to order a 
police inquiry in a case where the hlagistrate does not himself issue process at once. 
tVhen a Magistrate takes cognizance of a oimplaint under sec. 200, and refers the case 
to the police for inquiry under sec. 202, it is for him to pass the necessary order on 
the police report either under sec. 2(G or under sec. 204. He cannot direct the police, 
if they find the case to be established, to submit a charge-sheet. In other words, the 
Magistrate, after he has acted under Ch XVI cannot proceed under Ch. XlV—Isaf 
Nasya, 54 Cal. 303, 102 I C. 545, AIR 1928 Cal 24, 28 Cr.L.J 577. A similar view 
is taken in Nut Mahomed, 53 Bom 339, 117 IC. 329, 31 Bom.L.R. 84, AI.R 1929 
Bom. 72, 30 CrU] 781 and Ulfat Khan. 29 CrL J. 374, 108 I.C. 333. A.IR. 1928 
Pat. 359. The Cr. P. C., does not contemplate that when the Magistrate has received 
a formal complaint he need not follow the procedure set out in sec. 200, Cr. P. C., 
but can straightway send it to the police under sec. 156 (3), Cr, P. C., and then 
upon issue of B summary, make a complaint of a false charge — Radkakriskin G. Keswam 
V. Emp. 40 CrLJ.'449, 180 I.C 436. AI.R 1939 Smd 78 But the Patna, Madras 
and Lahore High Courts are of opinion that if a Magistrate, on taking cognizance of 
an offence, direct the police to investigate under see 202, the police can exercise their 
general power of Investigation and arrest — Bhola Bhagat, 2 Pat. 379, 72 I.C 375, A.IR. 
1923 Pat. 547, 24 CrLJ. 375, 4 PLT. 521 {see this case cited in Note 670 under 
sec. 202); Raghunath, 33 Cr.LJ 349, 136 IC 842, 12 PL.T. 937, A.I.R. 1932 Pat. 
72, 1932 Cr.C. 136; Ghulam Nabi, 27 SLR. 67, 1933 CrC. 334 (336); 34 CrLJ. 
763, 144 I C. 409, A 1 R 1933 Sind 136, Ind. Rul 1933 Sind 185; Copal v. AlagirUami. 
54 Mad. 598, 131 IC. 176. 33 MLW. 460, 1931 M VV.N. 368. 60 MLJ. 520. AI.R 
1931 Mad, 770, 1931 CrC. 1026. Ind Rul 1931 Mad. 512, 32 CrLJ. 690; and can 
submit a charge-sheet and send up the case for trial— RosAid Ahmad, 33 PLR. 840, 
33 Cr.L J, 737, 139 I C. 139, A.I R 1932 Lah. 579, Ind. Rul. 1932 Lah. 561, 14 Lah. 
194, 1932 Cr.C 807 (809); Ghulam Nabi, supra. 

Discissing the rulings mentioned above and overruling Ghulam Nabi, supra, the 
Full Bench of the Smd Judicial' Commis^oner’s Court has laid down that it is not 
competent to the Police when they have been directed by the Magistrate to enquire 
into a complaint of an offence of which he has taken cognizance, in effect to ignore 
the Magistrate's direaion and to start proceedings of their own To hold otherwise 
would be to ignore the purpose and effect of sec 202, Cr P. C , and merely to invite a 
conflict of jurisdictions between the Pol-ce and the Magistrate which in the public interest 
should be avoided. Section 202, Cr. P. C , refeia not only to an enquiry but also to 
an investigation; and sec. 202 {2) confers upon a person other than a Magistrate or 
a Police Officer all powers conferred upon a Police Officer m charge of a Police Station 
except the powers of arrest without warrant. Surely this implies that a Police Officer 
to whom a complaint has been referred for investigation has the power to arrest without 
warrant under sec. 54, Cr. P. C., and all the powers which may be exercised by a 
Police Officer in the course. of an investigation The scheme of sec. 202, Cr. P. C.- 
appears to be, that when a complaint is sent to the Police for investigation and report, 
they are to investigate in precisely the same manner and to arrest in precisely the same 
way as they would have done if their powers had been first invoked by a first report 
under see. 154, Cr. P. C., there being only this difference, that in the one case the 
Police embody the result of their investigation to the Magistrate in a report which 
the htagistrate proceeds to consider under sec. 203, Cr. P. C., while in the other case 
the Police embody the result of their investigation in what is called a challan or charge- 
sheet not occurring m the section, the accused person, in -any case, if arrested by the 
Police, being produced before the Magistrate in the ordinary vay—Bhika Moti, 39 
CriJ. 631, 175 IC. 899. 11 R5. 13, A.IJL 1938 Sind 113 (F.B). 
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After a Magistrate issued process he has no power to make a reference to the 
Police under clause (3) of this section — VijayoraghavaefuiTi, 30 Cr.L J. 326, 114 I.C 365, 
AI.R. 1928 Mad 1268, Ind. Rul. 1929 Mad. 285, following Arula Koliah, 11 I.C 999. 
(1911) 2 M.W.N. 74, 10 M.L.T. 120, 12 CrLJ. 463. 

The ‘mere fact that a pri\-ate compldnt is filed in a Court and the Magistrate 
takes cogniiance of the private complaint, does not and cannot deter the police from 
enquinng into the offences which have been committed and which come to their 
knowledge not from the complainant party but on information which they secure in the 
course of their duty from otlier persons — Vtiayaraghavachau, supra. 

157. ( 1 ) If, from information received or otherwise, an 
ofBcer in charge of a police-station has 
■'cason to suspect the commission of an 
offence which he is empowered under sec- 
tion 156 to investigate, he shall forthwith send a report of the 
same to a Magistrate empowered to take cognizance of such 
offence upon a police-report, and shall proceed in person, or shall 
depute one of his subordinate officers not being below such rank 
as the Provincial Government may by general or special order 
prescribe in this behalf to proceed to the spot, to investigate the 
facts and circumstances of the case and, tf necessary, to take 
for the discovery and arrest of the offender : 

Provided as follows : — 

(a) when any information as to the commission of any such 
. offence is given against any person by name 
satoispenH'd S!‘ ' “"'I ‘he case is not of a serious nature, the 
officer in charge of a police-station need not 
proceed in person or depute a subordinate officer to make an 
investigation on the spot; 

(&) if it appear to the officer in charge of a police-station 

When police officer in ^^t there is no sufficient ground for enter- 
diarge sees no sufficient ing on an investigation, he shall not investi- 

giound (or investigation. caSC. 

(2) In each of the cases mentioned in clauses (o) and (6) 
of the proviso to sub-scction (1), the officer in charge of the 
police-station shall state in his said report his reasons for not 
fully complying with the requirements of that sub-section, and 
ill the case mentioned in clause (t) such officer shall also forth- 
with notify to the informant, if any. in such manner as may be 
prescribed by the Provincial Goi'crument, the fact that he will 
not investigate the case or cause it to be investigated. 

Change: ^The italicised words ha\-e been added by sec. 32 o! the Criminal 

Procedure Code Amendment Act, XVIII ol 1923 

"And, ij nffpjsary, to take measures" . — ^These words have been substituted for the 
words "and to take such measures as may be necessary’." 

Under the old law the taking of measures necessary for the disco\-er^' and arrest 
of the offender was incumbent on the pohce^rfficerj under the present law, the pole* 
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circumstances of the delay to consider its bearing on the prosecution story — Majesty, 
2 Bom L.R. 1092. 

Sub-section (3) of this section does not empower a Magistrate, after he has taken 
cognizance of a case, to order a pohce mvestigation under sec. 156 and to direct the 
police to submit a report. Section 156 (3) only empowers the Magistrate to order a 
police inquiry in a case where the Magistrate docs not himself issue process at once. 
When a Magistrate takes cognizance of a complaint under sec. 200, and refers the case 
to the police for inquiry under sec 202, it is for him to pass the necessary order on 
the police report either under sec. 203 or under sec. 204. He cannot direct the police, 
if they find the case to be established, to submit a charge-sheet. In other words, the 
Magistrate, after he has acted under Ch. XVI cannot proceed under Ch. XIV— /«/ 
Nasya, 54 Cal. 303, 102 I.C. 545, AIR 1928 Cal. 24. 28 Cr.L J. 577. A similar view 
is taken in Nut Mahomed, 53 Bom 339, 117 I.C. 329, 31 BomL.R. 84. A.I.R. 1929 
Bom. 72, 30 Cr.UJ. 781 and Ulfat Khan, 29 Cr.LJ. 374, 108 I.C. 333, AI.R. 1928 
Pat. 359. The Cr. P. C , does not contemplate that when the Magistrate has received 
a formal complaint he need not follow the procedure set out in sec. 200, Cr. P. C., 
but can straightway send it to tlie pohce under sec. 156 (3), Cr. P. C, and then 
upon issue of B summary, make a complaint of a false charge — Radhakriskin G. Keswani 
V. Emp., 40 CrLJ. 449, 180 I.C. 436, A.I.R. 1939 Sind 78 But the Patna, Madras 
and Lahore High Courts are of opinion that if a Magistrate, on taking cognizance of 
an offence, direct the police to investigate under sec. 202, the police can exercise their 
general power of investigation and arrest— B/iofa Bhagat. 2 Pat. 379, 72 I.C. 375, AIR- 
1923 Pat. 547, 24 Cr.L.J. 375, 4 P.LT. 521 (see this case cited in Note 670 under 
sec. 202) j Raghunath. 33 Cr.LJ 349. 136 IC. 842, 12 P.L.T. 937, A.I R. 1932 Pat. 
72, 1932 Cr.C. 136j Chulam Nabi. 27 SL.R. 67, 1933 Cr.C. 334 (336)} 34 Cr.Lj. 
763, 144 I C. 409. A r R 1933 Sind 136, Ind Rul 1933 Sind 185; Copal v. Alagitismi, 
54 Mad 598, 131 I.C. 176, 33 ML.W. 460. 1931 M.W.N. 368. 60 ML.J. 520, AIR. 
1931 Mad. 770, 1931 Cr.C. 1026, Ind. Rul 1931 Mad. 512, 32 Cr.Lj. 690) and can 
submit a charge-sheet and send up the case for trial— Rar/jid Ahmad, 33 P.LR. 840. 
33 CrL.J, 737, 139 I.C. 139, A.I R. 1932 Lah. 579, Ind. Rul. 1932 Lah. 561, 14 Lah. 
194, 1932 Cr.C. 807 ( 809); Chulam Nabi, supra 

Discussing the rulings mentioned above and overruling Chulam Nabi, supra, the 
Full Bench of the Smd Judicial Commissioner's Court has laid down that it is not 
wmpelcnt to the Police when they have been directed by the Magistrate to enquire 
into a complaint of an offence of which he has taken cognizance, in effect to ignore 
the Magistrate’s direction and to start proceedings of their own. To hold otherwise 
would be to ignore the purpose and effect of sec. 202, Cr P. C, and merely to invite a 
crr.ffict of jurisdictions between the Pol ce and the Magistrate which in the public interest 
should be avoided Section 202, Cr. P C, refers not only to an enquiry but also to 
an investigation: and sec. 202 (2) confers upon a person other than a Magistrate or 
a Police OfiTcer all powers conferred upon a Police Officer in charge of a Police SUtion 
except the powers of arrest without warrant. Surely this implies that a Police Officer 
to whom a complaint has been referred for investigation has the power to arrest without 
warrant under sec. 54, Cr. P. C, and all the powers which may be exercised by a 
Police Officer in the course, of an investigation. The scheme of sec. 202, Cr. P- C- 
appears to be, that when a complaint is sent to the Police for investigation and report, 
they are to investigate In precisely the same manner and to arrest in precisely the same 
way as they would have done il (heir powers had been first invoked by a first report 
under sec. 154, Cr. P. C. there being only this difference, that in the one case 
Police embody the re«uU of their investigation to the Magistrate in a report which 
the Magistrate proceeds to consider under sec. 203, Cr. P. C. while in the other case 
the Police embody the result of Ihdr investigation in what is called a ehallan or charge- 
sheet not occurring in the sertion, the accused person, in any ca«e, if arrested by the 
Police, being produced before the Magistrate in the ordinary vray—Dhika Afeti, 39 
Cr.L.J. 681, 175 IC. 899. 11 RS. 13, A.I.R. 1938 Sind 113 (F.B.). 



Sfc. 15? 1 


THE CODE OF CRIMINAL PROCEDURE 


473 


15S. (1) Every report sent to a Magistrate under section 

157 shall, if the Provincial Government so 
157 directs, be submitted through such superior 

officer of police as the Provincial Govern- 
ment, by general or special order, appoint in that behalf. 

(2) Such superior officer may give such instructions to the 
officer in charge of the Police station as he thinks fit, and shall, 
after recording such instructions on such report, transmit the 
same without delay to the Magistrate. 

Amendment: wirds "Provindal Government” have been substituted for 

the vords "Local Government” by sec. 4 of the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

159. Such Magistrate, on receiving such report, may direct 
Power to hold mveeti- -in investigation or, if he thinks fit, .at once 
gation or preliminary m- proceed, or depute any Magistrate subordi- 
nate to him to proceed, to hold a preliminary 
inquiry into, or otherwise to dispose of, the case in manner 
provided in this Code. 

490. Magistrate’s power to hold investigation or Inquiry: — An 
inquiry can be made under this section only on a police report submitted within the 
terms of section 157. I'e, on a preliminary report made fce/ore the police investigation 
or inquiry; but if the report is submitted Aper investigal'wn, the Magistrate is not 
empowered to act under this section— A/amIi v. Houiann. 4 CWN 351 (352); Sar&a 
Mahton, 17 CWN. 824 (825). See also Emp v Abdul Rahmttn, 32 All 30. 

The inquiry which a Magistrate is competent to hold under this section is a 
preliminary inquiry Therefore, where a report of the commission of an oflence has 
been made by the police after full tnqmty into tlie truth of the information given to 
them as to the commission of the offence, the Magistrate has no jurisdiction to make 
any further inquiry into the same oflence — In re Kandbtya Lai, 1899 A W.N. 87 

An inquiry under this section can be made only on the submission of a police 
report, if, howe^'er, a eomplaitil is made to the Majistratc, he is bound to proceed under 
sec 200 — Lake Nath v Sanyoii. 30 Cal 923, 7 CWN. 525 On receipt of the report 
0 ^ the preliminary enquiry under this section the Magistrate should proceed to deal 
with the case in tlic same way as he would have dealt with it on receipt of a report 
from a police ofilccr He has no junsdiction to pais an order under sec 203, Cr P. C., 
in such a case — Ibid Distinguishing this case it was held that the comolamt can be 
dismissed under sec 203, Cr P C — Arula Koliah, 12 Cr L J. 463, 11 I C. 499, 10 M L T. 
120, 1911 M.WN. 74 

ItTiere a case comes before a first class Magistrate under the provisions of secs 157 
and 159, he can depute a Sub-Deputy Magistrate to hold an investigation or a 
prel’minarj’ inquiry* The latter can also, under sec 164 (1), record a statement of a 
witness made before him in the course of the police investigation— Wffrendra, 40 
CL.J. 313, 26 CrLJ 307 (308), 84 1C. 451, AI.R 1925 Cal. 161. 

The etpression "preliminary inquiry" in this section appears to be used in a 
different «:nsc from its use in section 288, where it refers to inquiries under Qu X\TII, 
prior to commitment to the Sessions, whidi are held after the police investigation is 
complete, after the charge-sheet is drawn up. and after the accused is forwarded 
custody under sec 170 to the Magistrate empowered to take cognizance of the 
Tcdda, 45 Mad. 230 ( 233). The number of investigation is not limited by * 
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when one has been completed another may be begun on fresh information received— 
Mohinder. 33 CrX J. 97. 135 I.C. 209, A.IR. 1932 L^. 103, 1932 Cr.C. 123, 33 P.LR. 
891, Ind. Rul. 1932 Lah 81, followng Divakar v. RamamuTthi, 47 IC. 273, 35 MLJ. 
J27, 19 Cr.L.J. 901. 

The mere ^ac^ that the enquiry was not held by a particular officer as suggested 
by the Magistrate, docs not make the submission of the charge sheet on the part of the 
investigating Police, ^contrary to the proviaom of the Cr. P. Code — Osman v. Haripada, 
37 Cr.L J. 139, 159 I C. 660, A.I R. 1935 Cal. 731, 62 Cal. 469, 1935 Cr.C. 1144. 

160. Any police-officer making an investigation, under this 
Police officer’s power Chapter may, by order in writing, require 
to require attendance of the attendance before himself of any person 
witnesses being Within the limits of his own or any 

adjoining station, who, from the information given or otherwise, 
appears to be acquainted with the circumstances of the case; and 
such person shall attend as so required. 

492. Order in writing:— The order to attend under this section must be 
in icrUins A person required otally to appear before a police officer as a witness cannot 
be convicted under section 174, 1 P. C , for disobedience of such order— 7« re Veerasamy, 
1 Weir 86; TttkaTam, 48 I.C. 688, 20 CrLJ. 48. So also, where a Police Inspector 
sent a constable to bring t^o persons for inquinng of them about an offence, and the 
order was not in writing, the persons need not accompany the constable. If the persons 
accompanied the constable, they could not be said to have been in lawful custody of 
the constable, and any person inducing those persons not to accompany the constable 
could not be held guilty of rescuing them from lawful custody— F«rsAo/am, Ratanlal 850 

The absence of an order in wtUing as required by this section is no doubt an 
irregularity. It %vould certainly justify the failure or refusal of the suspects to obey 
the order, but it can have no effect when the irregularity is waived by thtm—Dinanath 
Canpat Rai, A.I.R. 19J0 Nag 186 (189), IL.R. 1940 Nag 232. 

493. “Require the nttendance ”: — An officer in charge of a police station 
may require the attendance of persons whose evidence is necessary, and the persons 
summoned are bound to obey the order; but in no case can be police compel a witness 
by force to attend before hm—Tarinee, 7 W.R. 3 . Purshotam, Ratanlal 850. A police 
officer has no power to arrest or to detain even for a single moment any person whose 
cadence is required for the purpose of investigation— Torinec, 7 W.R. 3. 

Security bond to appear There is no proviaon in this Code authorising a police- 
officer to take sccunty bond for the production of any person before the police; and the 
Magistrate has. therefore, no power to alter it and impose fresh conditions under it— 
In re Chandra Sekhar. 11 Cal. 77. But see Kanskt Ram, 1913 P.R. 22. 14 CrLJ. 631, 
cited under secs. 497 and 499. 

494. Who may be required to attend:— Accwjcd : — ^This section applies 
only to the case of persons who appear to be acquainted with the circumstances of the 
case. ie. witnes-^es or possible witnesses only; an order under this section cannot be 
made requiring the attendance of an accused person, with a view to his answering the 
charge made against him. The intention of the Legislature seems to have been only to 
pro\-ide a facility for obtaining esidcnce and not for procuring the attendance of the 
accused, who may be .urested at any time if necessarj’— SamrnatAu, 7 hfad. 274; Ro/a«, 
4 BomL.R. Wl; Nga Tha, 4 Rang 72, 27 CrLJ. 881. Therefore, where the accused 
person refused to obey an order under this section, and was, therefore, taken into 
custody by the police, it was held that the Police was guilty of wrongful confinement, 
a’though the police was justified in arresting without warrant upon the original charge 
made against the accused— ioHliimigada, 2 Wdr 121. 



Sec. 161.1 


THE CODE OF CRIMINAL PROCEDURE 


475 


This section aims at securing the attendance of persons who would supply the 
necessary information in regard to the comimsaon of the offence, and who would be 
examined as witnesses in the enquiry or trial to be held in regard to the said offence. 
It admits of no reasonable doubt therefore that this section has reference to the 
persons to be examined as witnesses in the trial or enquiry to be held after the comple- 
tion of the investigation As an accused cannot be examined as a wtness either for 
or against himself, he cannot be included in the class of persons referred to in the 
section— Cola v. Emp , A I.R 1929 Nag 17 (20), 24 N.LR. 158, 114 IC. 273. 30 
CrLJ. 258, 12 A.I Cr.R. 177 (F.B). But the police officers are fully authonzed to 
require the personal attendance of tlie suspects during the investigation — D'manath 
Ganpat Rat, A I.R 1940 Nag 186 (189), I L.B. 1940 Nag. 232, 

Woman : — It is an unusual course for the Police to take a number of women away 
from their village to the police-station on the pretext that they wished to examine them. 
The examination should be properly conducted at the women’s own houses— Haladkar, 
9 CW.N. 199 (201), 2 CrLJ. 51. 

“Shall attend”: — If a person fails to attend before a police officer making an 
investigation under this chapter, he is liable to puni^ment under section 174, I. P. C — 
Jogendra, 24 Cal 320, 1 CWN 154 Mere refusal to accept a notice issued under 
this section dbes not constitute an offence under sec 173, I P C — Bahadura, 27 Cr.L J. 
284, 92 I.C. 460, 24 ALJ 215. AIR 1926 All. 304, following Sahdeo, 46 IC 522, 
40 AH 577, 16 AL.J 453, 19 CrLJ 746 

495. Magistrate’s power to interfere or issue warrant: — A Magistrate 
has no power to issue a warrant for the arrest and production of a person in order 
that 6udi person may give evidence before the police during an investigation under 
this chapter — Jogendra, 24 Cal 320, 1 CWN. 154 He cannot interfere with the 
exercise of discretion given to a police officer to summon witnesses, though he might 
offer his suggestion or ad\;se the police officer as to a particular course of action — In re 
Sankalchand, Ratanlal 173 

161 . (1) Any police-officer making an investigation under 

this Chapter or any police-officer not below 
nes^rS'pS Provincial Government 

may, by general or special order, prescribe 
in this behalf, acting on the requisition of such officer, may 
examine orally any person supposed to be acquainted with the 
facts and circumstances of the case 

(2) Such person shall be bound to answer all questions 
relating to such case put to* him by such officer, other than ques- 
tions the answers to which would have a tendency to expose him 
to a criminal charge or to a penalty or forfeiture. 

Chcinge: — The italicised words have been added by see. 33 of the Criminal 
Procedure-Code Amendment Act {XVIII of 1923). This amendment is similar to that 
made m section 157 (1). 

The words "Provincial Government” base been substituted for the words "Local 
Government" by see 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937.. 

Scope: — ^The proxnsions of this section should not be utilised in any but "heinous 
cases." Heinous cases include cases triable exclusively by a Court of Sesaon and those 
cases in which Special Dianes are subimtted through the Magistrate either to the 
Commissioner only or both to the Commissioner and to the Deputy Inspector-General 
or Inspector-General of Police — Beng. Pol. Code, p. 432, 
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A headman cannot examine witnesses on oath in the course of an inquiry in a 
criminal case. The statement made to him can be used in the manner pro\’ided for in 
secs. 145 and 147 of the Indian Evidence Act—A/i Choke, 34 Cri.J. 781, 144 I.C 369, 
A.I.R. 1933 Rang. 119, 1933 Cr.C. 644. It is not evident that the inquest report comes 
under this section— Rff/csirari, 37 C.\VJ4. 732 (734), A LR. 1933 Cal. 851. 1933 Cr.C 
1478 

496. Examination of accused before arrest: — ^Vhen a police officer has 
evidence before him, upon which he is bound to arrest a person, he should not 
preliminary to his arrest, obtain a statement from that person professedly under lliis 
section and reduce it to writing — Jadub Das. 27 Cal. 295 (299, 302). 

497. Statements of witnss%est - — Any person : — ^This section empowers 

certain Police Officers to c-xamins orally “any person" supposed to be acquainted with 
the facts and the circumstances of the case, and requires such person to answer such 
questions subject to certain limitations. The marginal note to the section shows that 
it refers to “examination of witnesses by Police.” It would appear that "any person” 
in this section refers to a witness and not to the person who is accused of the offence. 
It is quite another matter, if the person who made a statement to the Police in the 
course of an investigation was not then accused of the offence under investigation 
but was called as a witness. The object of this section is to obtain evidence to be 
produced at the trial. Any incriminating statement made by an accused person at 
an inquiry held under this section would be excluded at the trial under sec. 25 of the 
Evidence Act, as having been made to a Police Officer, and as such of no material 
use at the trial— C/wa Duras Munshi v, Emp., 26 Cr L.J. 778 ( 780), 86 IC. 410, 
A.I R, 1925 Sind 237. See also Q.-Emp. v. /adab Das, 27 Cal. 295, 4 129 

and Cola v. Emp., AIR. 1929 Nag. 17 (20). 24 N.L.R. 158, 114 I.C. 273, 30 Cr.tJ. 
258, 12 A.ICrIi. 177 (F.B.). See also Note 501A 

Not ptiviUged under sec 172 WTicre a police-officer making an investigation 
under this section took statements from the persons who were afterwards called as 
witnesses, the accused person would be entitled to call for and inspect such documents 
and cros8-e.xamins the witnesses thereon, as vjch statements would not amount to a 
portion of the diary referred to In sec. nZ—Bikas, 16 Cal. 610. A police-officer, by 
inserting in the special d*ary statements which can only have been made to him under 
tills section, cannot protect such statements from being used in the way that the law 
allows, e.g , under sees 145 and 159 of the Evidence Act. Sheru Ska. 20 Cal 642 
Contra— 19 All. 390 But under the amended section 162, these statements, 
whether included in the diary or not. can be used only under the circumstances mentioned 
in sec. 162. 

Sec Notes 501 and 502C. 

Statements not the property of Police Depositions of witnesses or confessions 
taken at a police investigation are not any mora the property of the police than the 
properly of prisoners, and there is no prohibition against any person present at the 
time when depositions are being taken or confessions made, to take down in writing 
what either a prisoner or a witness says (though, of course, the police cannot allow 
copies of them to be formally taken). A pleader for the accused can use the statement 
so taken down for the benefit of his client— /n re Kristo Lai. 10 Cal. 256 (262, 263). 

493. Recording of statements: — Statements made by a witness to a policy 
officer under this section during an investigation may be reduced to writing But it is 
not obJjr-atory on Uic roHcc offirer to rm>nl nny statement made to him. He may ^ 
so only if he likes — Uttamehand, 11 BHCR. 120. 

It was held th-it the statements of witnesses should not be recorded in the Special 
Diary mentioned in sec. \7Z—Dadan Gazi. 33 Cal 1023, 10 C.WJ^. 690. But it does 
not now matter whether the»e statements arc recorded in the Special Diary or not, their 
use being controlled so'ely by tec. 162 (Woodroffe. p. 178). Cf. the words "whether 
in a Police diary or otherwise" occurrirg in sec 162. See Mafizaddi, 31 910, 

45 CL.J. 551 j Sadhu. 32 C.WJ; 2Sa 
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It is not necessary that the statements of witnesses recorded under this section 
should be in the form of altemath'e questions and ansners It is enough if the 
statement so recorded is substantially an answer to the questions put to the witnesses— 
Bhag.ia7itia, 15 All 11; AbJur Rahman, 1896 P.R. 7. 

The statements need not he signed by the Mmtesses; but it is not illegal for a 
police-oflicer to obtain the signature cf the witnesses to the statements, though he cannot 
compel them to sigtv— Shagieantia, 15 All. 11. 

4D9. Privileges of witnesses: — A statement made by a ivitness in answer 
to a question put to him by a police-officer m the course of an investigation under this 
section is privnleged, and cannot be made the foundation of a charge of defamation — 
Govirtda, 16 Mad. 235 ( 238); Ramasuiami Mudediar, 47 ML.W. 136, 1938 M W.N 
217, (1938) 1 M.L.J. 810, nor can he be made liable m an action for damages for 
any words spoken dunng such investigation — Methuiam v. Jagannath, 28 Cal. 794; 
Fakir Mahomed v. Faktt Mahomed Nanjt, AIR. 1937 Sind 44, 30 S L.R. 43, 6 R S. 
236, 168 I.C. 643. ^ ^ 

IVilneji tiol bound to speak the truth -—Under the Code of 1882 a witness was 
boimd to answer truly all questions put to him under this section; but the effect of 
the omission of the word ■‘trul>'' from the Code of 1898 has been to do away with the 
legal obligation to speak the truth— 23 Mad. 544 (546); Nga Pyn, 10 
BurL.T, 259, 18 Cr.L.J 844 ( 846) Therefore, witnesses cannot be prosecuted for 
giving false evidence under this section — Nga Po, 9 Bur.LT 203, 18 CrLJ 98 The 
Select Committee (1898) observed . — ^‘"It seems to us unfair that a man should be liable 
to be convicted of giving the false evidence on Uie strength or by the aid of a statement 
supposed to have been given to a police-officer, but which is not given on oath, which 
he has not signed, and which he has had no opportunity of venf^ing; such statement 
may be hurriedly taken dow-n as rough notes; the policc-ofiiccr is not trained in taking 
evidence, and the notes are oftea faired out by another officer They bear no resem- 
blance to depositions and ought to have no weight as such attached to them. The 
provisions of sections 202 and 2CG of the Penal Code appear to us to afford a su^cient 
safeguard against the false information.” 

This change in the law supersedes the following cases deaded under the Code of 
1882 and earlier Codes— 10 Cal 403; 8 Bom 216; |i Bom 659; 15 All 11, 1895 PR 7. 

Since a person making a statement under this section cannot be said to "give 
information” within the meaning of sec 182, I P C , he cannot be prosecuted under 
that section for giving false information if the statement made by him be false — 
Mangu. 1914 P.L.R. 227, 15 Cr.LJ. 650. 25 IC 978, 35 P.WR. 1914 (Cr ). 227 
P.LR. 1914; Emp v. Nga Aung Po, 2 CrLJ 474, U B R. (1905) Penal Code 13; 
Suhan Wellbourne, 26 CrLJ 1532, 90 I C 316, 3 Rang 577, 4 Bur.LJ. 261, AIR 
1925 Rang 364; Maung Bo Ni. AIR 1935 Rang 97; iior under section 211, I. P C. 
—Ch’nna. 31 Mad 506; Kodangi. 33 CrLJ 173. 135 IC 590, 31 MLW. 858, 1931 
M.WN 1138, 61 M.LJ. 860, AIR 1932 Mad 24. 1932 CrC. 4. Iiid. Rul 1932 
Mad. 171 

500. Refusal to answer questions: — Under this section a person answering 
questions put by a police-officer is not bound to answer truly Tliererorc, a refusal to 
answer such questions is not punishable under sec 179, I P C — Sanitarfingj, 23 Mad 
544 (546); Cul Hasson. 1908 PR 27; Mawzanagy,, 8 Rang 511, 32 Cr.LJ. 201 (202); 
Mahmad, 6 SLR. 277, 14 CrLJ 303 

/ficriPiinatiMg r;uesttons —Under sub-section (2). a witness is not bound to answer 
any question put to him by a police-oflicer, the answer to which would nave a tendency 
to expose him to a criminal cliarge. Therefore, a person c.xamincd under this section 
by the police with respect to an offence with wh*cli he may h-msclf be charged and 
convicted is not bound to speak the truth, and in such a case a convict-oa for giving 
fal'e evidence would be illegal— UxttpfttAoJi, Ratanlal 6l9 
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162. (1) No Statement made 
statementsto by any person to a 
police not to police-officer in trie 

be signed or ^ - r • _ 

admitted in course of an mves- 
evidence. tigation under this 

Chapter shall, if taken clown in 
writing, be signed by the per- 
son making it, nor shall such 
writing be used as evidence : 
Provided that, when any wit- 
ness is called for the prosecu- 
tion whose statement has been 
taken down in writing as afore- 
said, the Court shall, on the 
recjuest of the accused, refer 
to such writing and may then, 
if the Court thinks it expe- 
dient in the interests of justice, 
direct that the accused be fur- 
nished with a copy thereof : and 
such statement may be used to 
impeach the credit of such 
witness in the manner provided 
by the Indian Evidence Act, 
1872. 


162. (1) No statement made 
Statementsto by any person to a 
police not to police-officer in the 
uMoTsuch course of an inves- 
statementsin tigation Under this 
Chapter shall, if 
reduced into writing, be signed 
by the person making it; uor 
shall any such statement or any 
record thereof, whether in a 
police diary or othcrzvisc, or 
any part of such statement or 
record, be used for any purpose 
{save as Hereinafter provided) 
at any inquiry or trial in res- 
pect of any offence under in- 
vestigation at the time ivheii 
such statement was made : 

Provided that, when any 
witness is called for the prose- 
cution in such inquiry or trial 
whose statement has been re- 
duced into writing as aforesaid, 
the C5urt shall, on the request 
of the accused, refer to such 
writing and # * * direct 
that the accused be furnished 
zvith a copy thereof, in order 
that any part of such statement, 
if duly proved, may be used to 
contradict such zvitness in the 
manner provided by section 14a 
of the Indial Itvidcncc Act, 
1872. When any part of such 
statement is so used, any part 
thereof may also be used in the 
rc~c.vaminntion of such zvitness, 
but for the purpose only of ex- 
plaining any matter referred to 
in his cross-examination : 

Provided, further, that if the 
Court is of opinion that any 
part of any such statement^ is 
not rclcz'ant to the subject 
w/a//i’r of the itiQuiry or trial, 
or that its disclosure to the 
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accused is not essential in the 
interests of justice, and is in- 
expedient in the public inter- 
ests, it shall record such opi- 
nion (hut not the reasons there- 
for) and shall exclude such part 
from the copy of the statement 
furnished to the accused. 

(2) Nothing in this section shall he deemed to apply to any 
statement falling within the provisions of section 32, clause (1), 
of the Indian Evidence Act, 1872. 

Change: Sub-section (1) with its provisos has been tlibroughly redrafted by 

sec. 34 of the Cr. P. C. Amendment Act XVIII of 1923. 

Legislative history of the section and reasons for the change: — ■* 
“The amendment of section 162 has been discussed at great length by the Committee. 
It has been the subject of amendment before, and of constant difficulty in the Courts 
We, therefore, propose to recast the section, and we think that a rote as to its previous 
history will be instructive. 

“Under the original Code of 1861 (section 145), a Police-officer could e-Namine 
potential witnesses and reduce their statements to wntmg, but the imling was not to 
be part of the record or used as evidence The Code of 1872 maintained the above 
provisions, merely adding (section 119) that no person when examined by the police 
should be bound to answer incriminating questions The only material change made 
by the Code of 1882 (section 162) was that, instead of the provision that tlie statement 
when so reduced to writing should not be used as esndence, it was provided that no 
statement made by a witness if reduced to writing should be used as evidence against 
the accused, thus making it clear that the provision in question was intended for the 
benefit of the accused. i 

“The new section did not lay down m terms that the accused might not use the 
written record of a witness’s statement for the purpose of his defence, and indeed it 
rather suggested that he was •entitled to do so Accordingly cases occurred m which 
the accused demanded to see the statements which the police had taken down, in 
order that he might use, for the purpose of his defence, anything that appeared therein 
to his advantage, and the Calcutta High Court ruled that he was entitled to do so. 
The Allahabad High Court, on the other hand, held that the writings in effect formed 
part of the police-diary and were, therefore, privileged from inspection, and this was 
the position which stood to be dealt with when the Amending Act of 1898 was under 
consideration There was evidently a good deal to be said on both sides as will appear 
from the report of the Select Committee (1893) on the Bill which is quoted m exlenso 
below . — 

‘The question involved (namely, whether the accused is entitled to inspert 
statements taken down by the police under section ICl) is full of difficulty. In 
the first place, it is essential in the interests of public justice that the source of 
police information should be kept secret If the names of informers or detectives 
and the nature of their information be disclosed, the detection of crime would 
be seriously crippled. In the second pbee, it is unfair to a witness that his 
evidence should be discredited on the strength of an alleged statement made to a 
policeman, which he may bax^e had no opportunitj of venfying or correcting 
Such statements must ncccssanly be often taken down humcdl) and may be 
incorrectly copied out They are not taken dowai as deposit ors or with regard 
to the rules of evidence, but merely to aid the pcl.ee m the cour'e of Uieir 
investigation But in the third place, Tt may be most important for the accused 
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162. (1) No Statement made 
Statements to by any person to a 
police not to police-officer in tne 

be signed or •* 

admitted in course Of an mves- 
evidence. tigation Under this 

Chapter shall, if taken down in 
writing, be signed by the per- 
son making it, nor shall such 
writing be used as evidence : 
Provided that, when any wit- 
ness is called for the prosecu- 
tion whose statement has been 
taken down in writing as afore- 
said, the Court shall, on the 
request of the accused, refer 
to such writing and may then, 
if the Court thinks it expe- 
dient in the interests of justice, 
direct that the accused be fur- 
nished with a copy thereof : and 
such statement may be used to 
impeach the credit of such 
witness in the manner provided 
by the Indian Evidence Act, 
1872. 


162. (1) No statement made 
Statements to by any person to a 
police not to police-officer in the 

bes'sned: r ■ 

use of such course of an inves- 

statementsin tigation under this 
Chapter shall, if 
reduced into writing, be signed 
by the person making it; nor 
shall any such statement or any 
record thereof, whether in a 
police diary or otherwise, or 
any part of such statement or 
record, he used for any purpose 
{save as hereinafter provided) 
at any inquiry or trial in res- 
pect of any offence under in- 
vestigation at the time when 
such statement was made : 

Provided that, when any 
witness is called for the prose- 
cution in such inquiry or trial 
whose statement has been re- 
duced into writing as aforesaid, 
the Cdurt shall, on the request 
of the accused, refer to such 
writing and * * * direct 
that the accused be furnished 
with a copy thereof, in order 
that any part of such statement, 
if duly proved, may be used to 
contradict such witness in the 
manner provided by section 145 
of the Indial Evidence Act, 
1872. When any part of such 
statement is so used, any part 
thereof may also be used in the 
re-cxaininotion of such zvitness, 
hut for flic purpose only of ex- 
plaining any matter referred to 
in his cross-examination : 

Proznded, further, that if the 
Court is of opinion that any 
part of any such statement^ i^ 
not rclcz'anf to the subject 
matter of the iuquiry or trial, 
or that its disclosure to the 
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accused is not essential in the 
interests of justice, and is in- 
expedient in the public inter- 
ests, it shall record such opi- 
nion {but not the reasons there- 
for) and shall exclude such part 
from the copy of the statement 
furnished to the accused. 

(2) Nothing in this section shall be deemed to apply to any 
statement falling within the provisions of section 32, clause (1), 
of the Indian Evidence Act, 1872. 

Change: Sub-section (1) with its provisos has been thoroughly redrafted by 

sec 34 of the Cr P. C. Amendment Act XVIII of 1923. 

Legislative history of the section and reasons for the change: — 
“The amendment of section 162 has been discussed at great length by the Committee. 
It has been the subject of amendment before, and gf constant difficulty in the Courts. 
We, therefore, propose to recast the section, and we think that a note as to its previous 
history will be instructive 

“Under the original Code of 1861 (section 145), a Police-officer could examine 
potential witnesses and reduce their statements to writing, but the tvuitns was not to 
be part of the record or used as evidence The Code of 1872 maintained the above 
provisions, merely adding (section 119) Uiat no person when exartuned by the police 
should be bound to answer incriminating questions. The only material change made 
by the Code of 1882 (section 162) was that, instead of the provision that tlie statement 
when so reduced to writing should not be used as evidence, it was provided that no 
statement made by a witness if reduced to writing should be used as evidence agmnst 
the accused, thus making it clear that the provision in question was intended for the 
benefit of the accused. / 

“The new section did not lay down in terms that the accused might not use the 
wniten record of a witness’s statement for the purpose of his defence, and indeed it 
rather suggested that he was 'entitled to do so Accordingly cases occurred m which 
the accused demanded to see the statements which the police had taken down, in 
order that he might use, for the purpose of his defence, anything that appeared therein 
to his advantage, and the Calcutta High Court ruled that he was entitled to do so. 
The Allahabad High Court, on the other hand, held that the writings in effect formed 
part of the police-diary and were, therefore, pnvilegcd from inspection, and this was 
the position which stood to be dealt with when the Amending Act of 1898 was imder 
consideration There was evidently a good deal to be said on both sides as will appear 
from the report of the Select Committee (1898) on the Bill which is quoted i« extenso 
below — 

’The question involved (namely, whether the accused is entitled to inspect 
statements taken doivn by the police under seaion 161) is full of difficulty In 
the first place, it is essential in the interests of public justice that the source of 
police information should be kept secret If the names of informers or detecti\e 3 
and the nature of their information be disclosed, the detection of crime would 
be seriously crippled In the second place, it is unfair to a witness that his 
evidence should be discredited on ' ' ' 

policeman, which he may have I 
Such statements must neccssanly 

incorrectly coptctl out They are not taken do»n as rleposttioas or mth terarf 
to the rales ot evtrlence, bnt merely to aril the pol.ee tn the course of Oieir 
investigation But in the third place. Tt may be most important for the accused 
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to show that a witness called for the prosecution is telling a story substantially 
different from that which he told when first questioned by the police. We have 
endeavoured to reconcile these conflicting interests by reverting to the language 
of the Codes of 1861 and 1872, and adding a proviso compelling tlie Court, on 
tlie application of the accused, to refer to such statements, and then empoiierini 
it in its discretion to allow him to have copies of theih. We then provide for 
the mode in which these statements are to be used. It is clear that a witness 
ought not to have his credit impeadied on the strength of a statement alleged to 
have been made to a policeman, unless and until it is shown that he has made 
that statement.’ 

“The result was not altogether a happy one. It will be noticed that the section 
deals mainly with the touting and enacts that it shall not be used in evidence, with a 
proviso that the Court may in its discretion direct the accused to be furnished with a 
copy of it — presumably^ only in order that the accused may know that there is something 
in writing which may help his defence— and goes on to say that the statement (le, 
what the witness said to the police officer) may be used in the ordinary course to 
impeach the credit of the witness, obviously implying that for this purpose it must be 
duly proved. 

"It seems clear that all that the amendment of 1893 intended to effect was to 
make it clear that the accused had no right to call for or see the record of any state- 
ments taken down by the police under section 161, unless the Court thought that in the 
interests of justice he should be allowed to do so It did not purport to deal with 
and has left untouched, the further question whether or not a statement made by a 
witness under section 161, as apart from the written record of the statement, might be 
used by the prosecution for the purpose of corroborating one of their witnesses under 
section 157 of the Evidence Act, and this is at all events one of the principal di/Hcuities 
with which wc have to deal now. 

“The re-draft of the section which we propose will make it clear that the statements 
taken under section 161 (and not merely the written records of such statements) are 
not to be used in any way or for any puiposes e.xcept as allowed by the proviso. 
Having regard to the fact that the making of such statements is compulsory under 
section 161, and to the way m which, and the circumstances under which, they are 
usually recorded, we do not think that they arc of any corroborative value where the 
witness merely repeats the same statement in (Tourt, and that they ought not, tbe^^ 
fore, to be allowed to be used for the purpose of corroboration under section 157 of the 
Evidence Act. If the really material fact to Uic prosecution is that a slatetnenl was 
made to the police on a particular date or at a particular place, this fact will, of course, 
still be provable in the ordinary course, and it will be open to the Courts or to a jur>' 
to make any proper deduction from this fact and the action which was taken on it- 
The amendment will also, we think, make it clear that if the accused wishes to rely on 
anything in the previous statement of a witness to the police, of which he has been 
allowed by the Court to have a copy, he will have to prove it in the ordinaiy way. 
the witness admits this in cross-examination, it will, of course, be sufficient; if he denie* 
the contradiction and the police-officer who took it down is called by the prosecution, 
the preuous statement of the witness on the point may be proved by him ; if he i» 
not called by the pro«<ailion, the Court would not doubt itself in most cases call him, 
or if the accu'cd is calling c\ndcncc in support of his defence, it may be worth his while 
to call the rchcc-officcr himself But it is clear that unless the previous contradictorj' 
statement is proved m some way in accordance with law, it ought not to deprecate the 
witness's statement on oallu It will be obsened that under our amendment, if a"!' 
part of the previous statement of the wiincss is used for the purpo'=c of cro s-esamina- 
tion by the accused, any other part of it may be used by the p.-osccutlon within the 
proper limits of re-fcsaminalion. This is, we think, the only way in which the previous 

statement ought to be allowed to be used by the prosecution” Rff'orl of StUrt 

Commillee of 1916. 
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Ses BtkaTt Mahton, 10 Pst 107, 12 P.L.T 798, 32 CrL J. 797 (800 802), where 
the distinction between the o5d secUon and the new has been elaborately pointed out. 

Applicability: — In the Calcutta Police Act (IV of 1866) there IS no section 
corresponding to sec 162, or sec 172, Cr. P. C , which does not apply to the Calcutta 
Police— Pcnchirrtni Mukherjce v 30 CrLJ. 577, 116 I C. 160, A.I.R 1929 Cal. 

257, 33 C.1VJ>J. 203, Ind. Rul 1929 Cal 448 The Code does not apply to the police in 
the town of Calcutta unless c.\prcssly made applicable to them, and there has been no 
notification making this section so apphcable. See sec 1, sub-sec. (2) of the Code — 
Makhan Lai Diitta, (1939) 2 Cal 429 (431) 

This section does not apply to the pohce in the town of Bombay. The admissibility 
of a statement made before a Police officer of the Bombay City Police has to be decided 
with reference to sec 63 of flis City of Bombay Police Act (which is identical with 
the old section 102)— Wahduddin. 54 Bom. 528, 31 CrLJ. 1003 (114), AIR. 1930 
Bom. 158, 32 Bom.L R 327, 126 I C 333 

500A. Object and Scope of section: — ^The purpose of this section is to 
amend for the purpose of criminal trials certain sections in the Evidence Act which 
states what e\adence is admissible and inadmissible m certain circumstances — Sajjad 
Mhzav.Emp.AoChJ 199 (201), AIR 1927 Cal 372 The purpose of the section is 
to protect accused persons from being prejudiced by statements made to police officers who 
by reason of the fact that an mx-estigalion is known to be on foot at the time the state- 
ment is made, may be in a position to influence the rraker of it and, on the other hand, 
to protect accused persons from the prejudice at the hands of persons who m the 
knowledge that an investigation has already started, are prepared to tell untruths — 
Aflab Mohd Khan. AIR 1910 All 291 (299), 1910 ALJ 206, 41 CrLJ 647, 
188 I C. 649. 

This section generally prohibits the use of any statement made to a police-officer 
as evidence of the matter of the charge It was intended to recognize the danger of 
placing implicit confidence to a record more or less imperfectly made by a police-officer 
who would not necessarily be competent to make an exactly correct record of the 
statement of a witness with due regard to the provisions of the law of evidence and 
who nught rot be entirely free from an inclination to take the statement as being 
somewhat more definite and precise in a particular direction than the witness had 
intended it to be— Isofr Mandal, 2S'Cal 348 (351, 352) 

The ban of wc. 162 applies only to statements made to a police-officer while he is 
imking an investigation under Chap XIV If the investigation contemplated by that 
Chapter is fimshed, then this lection cannot be im-oked to prohibit any statement made 
to a police-officer at some time subsequent to the investigation II, on the other hand, 
statements made to police-officers when prepanng a map or holding an identification 
parade are statements made m the course of an investigation under Qiap XIV, then 
they fall within the scope of tlie prohibition embodied in sec 162 — Nga Than, 4 Rang 
72, 5 BurL.J. 30, 27 CrLJ 881 

It was with the object of guarding against a true case being spoilt by an unscrupulous 
Investigating Police Officer that the provisions of this section were enacted The Judge 
should conform to these provisions when the Investigating Police Officer is allowed to 
be cross-examined by the defence — Debendia, 35 CrLJ 904, 149 IC 130, AIR. 1934 
Cal. 458, 1935 Cr C 663 

In the course of an investigation: — ^The first information report (sec 154) 
against an accused is not a statement within the contemplation of sec 162, in as much as 
it is not made in the course of an Again, sec 154 requires it to be signed, 

whereas statements under sec 162 are forbidden to be signed, even when recorded in 
writing — Azimaddy. 54 Cal 237, 44 CLJ 253, 2S CrLJ 99 (101) IMiere a person 
who was assaulted sent a telegram to the Police, and the Police Inspector went to the 
place and recorded a statement from the complainant, lt!d that this statement did rot 
fall under sec. 162, as it was not made to a police dficer in Ike course of an tni esliialton. 
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The Inspector went to the place not to make investigation and collect evidence but to 
see whether his suspicion that an offence has been committed was justified— CA/rfam- 
batam, 55 MLJ. 231, 29 CrL.J. 717 (718). Statements taken by a C. I. D Officer 
in a preliminary' inquiry conducted by him against a public officer before the Government 
sanctioned the prosecution of the latter officer, were not statements falling under this 
section because they were not made during the course of an investigalhtt; there was no 
investigation but only a departmental inquiry — Jehaniir, 29 Bom.L.R. 996, 28 CrLJ. 
1012 (1014). ^Vhe^e an informant made two statements to tlie police to the effect that 
"a woman had gone away from her house wdth ornaments and that she could not be 
found”, and then the police-officer went to investigate, and on the next day the informant 
made a third statement that “the woman had not yet returned and that she must ha\e 
been detamel by her companions or killed by them for her ornaments”, held that though 
the third statement was made to the police in the course of an investigation, still it was 
not an investigation into an offence, because no offence had been mentioned before the 
third statement was made; the police had only begun a general investigation The 
statement did not fall under this section and was not excluded from evidence— Afaffl 
Mohan. 58 Cal. 1312, 35 C.WJ^. 623 (631), 33 Cr.L.J. 138. The words ‘‘in the course 
of” in the context of this section import that the statement must be made as a step 
in a pending investigation to be used m that investigation. The words “in the course 
of” do not refer merely to that period of time which elapses between the beginning and 
the end of the investigation. An investigation starts when the first step tosia/ds 
investigation is taken by the police ^Vhere, therefore, a report is made quite Ind<* 
'pendently of, and in no relation to, any pending investigation and not designed W 
promote a pending investigation in aiiy way but to start one having no reference tt 
all to the investigation which has m fact begun, it is not possible to say that It Is mad* 
"in the course of" the investigation of the case— A/fc5 Mohd. Khan. A.I.R. WW All- 
291 (300), 41 CrLJ. 647. 188 IC 649, 1940 A.LJ. 206. See Notes 480 and 502B. 


Statements nude to a police-officer in the course of an investigation under sec. 
even though it is conducted in the presence of two or more respectable men are non** 
theless statements made to a police officer "in the course of an investigation" vnd^ 
tWs Chapter, within the meaning of sec 162— /« re Muruthamulhu Kudimban. 50 
Mad 750, 52 hfL.J 601. 28 Cr.Lj. 463 ( 464). 

This section may be thus explained : The first paragraph pro\’ides that no 5t3t^ 
ment made to the police in the course of an investigation shall be admissible nt * 
inquiry or tnal In consequence, no witness may be asked what he said to the Po c* 
during the investigation, nor may any Police-officer be asked what a witness said to nio 
during the imestigation, nor may any by-stander be questioned as to what he he* 
another person say to the Police-officer during the investigation. The second paragr*^ 
(proviso) lessens the rigidity of the first paragraph to a certain extent. In wnscqtic^ 
of this paragraph, when a witness for the prosecution is being examined, if 3” 
has reason to believe that the statement which the witness is making in Court du 
from the statement which he made to the Police, then the accused or his advoca« ^ 
record of any statement made by the witness to „ 
and if it be found that there is any variation between the two statements, ^ 

are entitled to a copy of the record of the statements made to the Police- 
must then be proved, and the witness may be cross-examined on that statement u 
^"*^1 E«dence Act, and his attention must be drawn to the particular poin 
which his statement in Court differs from the record of his statement to the F* ‘ 
Dana Singk. 6 Rang 137, 29 Cr.L.J. 701 (702). 

The provisions of this section are applicable to the trial of a summons 
as to the trial of a warrant case— Dimmar/i Sahay v. Emt>. AI.R. 1939 n 
40 Cr.LJ. 509. 17 Pat. 622, 20 PX.T. 70. 1939 P.WJ^. 136. 180 I.C. 845, 5 D-R- 
11 R.P. 545. 


SOI. Statement: — A statement made byia witness to the Police 
nothing about the occurrence — «ni-»hin? to me * 
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about the occuirence is not a ‘statement* within the meaning of sec. 162; othenvise the 
absence of a statement would be equivalent to a statement — Aseruddm, 53 Cal. 980, 
A.I.R. 1927 Cal 257. 100 I.Q 353, 28 CrLJ. 273 ( 274). But it is doubtful if such a 
statement would not be a statement under sec. 161 — Ibid. See also Mahomed Adam 
Choehan, 33 Cr L J. 327. 167 I C 43. 9 R B 274, 38 Bom L R 1183, A I.R 1937 Bom. 60. 

The ‘statement* contemplated by sec. 162 is not a complete statement recording 
every word uttered by the witness; it may be a mere memorandum of what the witness 
had said to the police-officer; sudi a statement is atmlable for the purpose of contra- 
dicting the witness — Mafizuddy, 31'CWN. 940, 28 CrLJ. 805 ( 80S); Hamid Khan, 
A.I.R. 1933 Nag. 4, 1933 CrC. 63, 140 I.C 825. 28 NL.R. 291, 34 CrLJ 127 (129); 
Bansidhar, 53 All 458, 32 CrL.J 562 ( 563), 130 IC, 625, 1931 A.L.J. 157, A.I.R. 1931 
AIL 262, 1931 CrC. 422. Ind Rul 1931 All 289; Vtshwanalh. A, I.R. 1936 Nag. 249, 
1935 CrC. 1040 The fact that statements made dunng police investigation were 
recorded in the diarj* kept under sec 172, Cr P. C , would not take them out of the 
operation of the proviso to sec, 162, Cr P. C Once a statement made by a witness to 
a Police Officer is reduced to wntmg, no matter where, it becomes a statement recorded 
under sec. 161, Cr P C—Mobenak Ali Shaikh. 40 CrLJ 386, 180 IC 516, AIR 
1939 Cal. 252, 68 CLJ. 397, following Mafituddy, supra and Sadhu Shaikh, 32 CWN. 
280, 109 I.C 355, AIR. 1928 Cal 260. 29 CrLJ 531 See also Notes 497 and 502C. 

A statement can be made by other means than by words Therefore, the gesture 
of the accused (which is to all intents and purposes a statement) m pointing out to the 
Police where the re%‘olver was, is inadmissible in evidence since sec 162 must be taken 
as ON’eniding sec, 27 of the Indian Evidence Act— Nag Kyaing, 27 Cr.L J 658, 94 I C 
706, 3 Rang. 655, A I.R. 1926 Rang 112. But see Notes m para 501A in this connection. 
See also Notes given below under head “Idcntffication" 

Joint statement: — A joint statement does not come within the provisions 
of this section. It is a little difficult to say what a joint statement means If it means 
that more than one statement is contained in one document or that a number of 
statements have been recorded seriatim there is no objection to the defence being allowed 
to see and use the statement of the particular witness m spite of the fact that It is 
included in a record along with the statements of other persons If, on the other hand, 
a joint statement means that the stones told by a number of witnesses have been, so 
to speak, boiled down by the police-officer into a statement of his own, which Is a kind 
of abstract of the statements made by the several witnesses, the defence has no nght 
to use such a statement — Karimuddi, 33 Cr L J. 725, 139 I C. 245, A.I.R. 1932 Cal 
375, 36 CWN. 106, 1932 CrC 318, Ind Rul 1OT2 Cal. 592. following Banta Singh, 
122 IC 491. AIR. 1930 Lah. 457. Ind Rul. 1930 Lah. 363, 31 CrLJ. 444; Salik, 
A I R. 1937 Oudh 201 (203), 1937 OW N 63.38Crl.J. 165, 9RO. 295, 166 I.C. 259, 
1936 OL.R. 734 Where the police officer recorded in police diary the statements of 
2 or 3 persons jointly at one place, those statements cannot be legally used as statements 
of any particular prosecution witness for the purpose of contradicting that witness for 
the simple reason that it is not known how much of any particular -joint statement was 
the individual statement of any particular prosecution witness and how much was not 
his individual statement — Sa/i*. supra Where what was recorded was not a statement in 
the ordinary sense, but an abstract of statements made by se\-eral witnesses which the 
Police Officer had boiled down into a statement of his own, the defence would not be 
entitled to use it m the manner provided by sec 162, Cr P. C \Miere, therefore, the 
dianes purported to be kept under sec. 172, Cr P. C., do not contain any statement 
by any witness but are only brief records of what the Investigating Officer saw when 
he arrived at the spot, and of information wludi he ascertained as a result of questioning 
several people, the rule enunciated in Kaiimuddi, supra, applies and the Judge is right 
in disallowing the questions which the defence pleader derired to put with reference to 
them— A/e&arflJ: AH Shaikh. 40 CrXJ 386, ISO I C 516, A.I.R 1939 Cal 252 68 
C.L.J. 397, 11 R.C. 693. 
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List of stolen articles: — A list of stolen articles, which is supplied to the 
investigating police-oiHcer during the course of investigation, is a statement in writing 
made to a poIice-ofTicer within the meaning of this section and is inadmissible in evidence 
—Fulbash, A.I.R. 1929 Cal 448, 120 I.C. 458. 1929 Cr.C. 71, 31 Cr.LJ. 1275 Mohsena 
Khalun v. Emp.. 43 C.WJ^. 893 (895), AIR. 1939 Cal. 610. See also Kolia. 2o 
Cr.L J. 579, 85 I C. 723, A.I.R. 1925 Cat 959. Tliis view was followed by the Lahore 
High Court in Sucha Sinsh, A I.R. 1932 Lah. 488, 1932 CrC. 626.- The same High 
Court, howe\'er, took a diflcrent view in Amrit Lei, A.I.R. 1933 Lah. 9S7 (990), 1933 
Cr.C. 1503, following the view of the Oudh Chief Court which is mentioned below. 

IVlicre a list was prepared before the investigation actually began it is not a 
statement made to a police-officer during the course of investigation. A list of this kind 
may be regarded as an addition to the first report and this section has no application 
—Autar, 31 CrL J 1017, 126 I.C. 498. A I.R. 1931 Oudh 74. 1931 CrC. 130, 7 O.WJJ. 
456, Ind Rul 1930 Oudh 3705 Narain. 32 Cr.L.J. 630, 131 I.C. 72, A.I.R. 1931 Oudh 83, 
8 O.W.N. 31. 1931 CrC 211, Ind. Rul. 1931 Oudh 184. 

Inquest report; — It is not evident that the inquest report comes under sec. 161, 
Cr. P. C., but, in any view, the defence is entitled to cross-examine the prosecution wit- 
nesses on the basis of the same — Rajestvart, 37 C.\V.N. 732 (734), A.I.R. 1933 Cal. 861, 
1933 Cr.C. 1478. The statements of witnesses incorporated in the inquest report ^ 
be made use of under sec. 162, Cr. P. C.—Banla Si»ih, 31 CrI-.J. 444, 122 IC. 471, 
A.I.R. 1930 Lah. 457; Hans Raj, A.I.R.- 1936 Uh 341 (314), 16 Lah. 345. 37 P.LR. 605. 
1936 CrC. 264. 161 IC. 900. 37 Cr.L.J. 501. See also Note 543. 

As for the right to obtain copies see the rulings given below m para 543. 

Mnp:— The person who makes the map ought not to put upon it anything more 
than what he sees himself. Particulars denved from witnesses e.xamined on the sp^ 
Aould not be noted on the body of the map, but on a separate sheet of paper annexed 
to the map as an index thereto, the spots being marked A, B, C, D, etc— 

81 IC. 651, AI.R. 1924 Cal. 1029. 26 CrLJ. 330, 28 CWN. 993 (997), 52 CaL 1725 
Majitcl Peada, 29 CWN. 812 (815), 89 I.C. 212, A.LR. 1925 Cal. 909. 26 Cr.Lj. 
1298s Lclji Rai. 37 Cr.LJ. 235 (239), 160 I C 181, AIR. 1935 Pat. 11, 1936 CrC. 6, 
16 P.L.T. 730 The statements which are Included in the map not from his persona) 
knowledge but from what he heard from other people at the time of the investigation 
are inadmissible under sec. 162, Cr. P. C, and is hearsay evidence — Bhagiiolh, 30 
C.W.N. 142, 92 IC. 174, AI.R. 1926 Oil. 550, 27 Cr.Lj. 222. See also Kdia. 
26 CrLJ. 579. 85 IC. 723, A.T.R. 1925 Cal. 939. 

IVhcrc the notes in the index embody statements regarding things said to ha>-e 
happened at the various points referred to, such notes are not properly to be put before 
the iur>' and where the index rontains such objectionable material, the better course 
to have a fresh index prepared with the objectionable material eliminated— 

Pfllfiaf. 40 Cr.L.J. 625 ( 62S), 181 1C. 1001. 20 P.L.T. 420, A.I.R. 1939 Pat. 577 
1939 P.lVJv’. 300. 18 Pat. 450. 

Identification: — ^The statement, exprc«!s or implied, which a person must ha« 
made by way of identifying the accu«cd at the thanah. is hit by the prorisions of this 
scclion-A'ruhra Chandra. A.I.R. 1935 Cal- 311. 39 C.W N. 488. 36 Cr.L J. 1470, 62 Cal. 
918, 158 I.C 813, 1933 Cr.C. 461. But where the Police Sub-Inspector arrested two 
accu^ in the village on the Identification of a vitness who was allowed to say in Court 
"I identifi"d the two accused before the Daroga Dabu from among 20 men of the xillase* 
held that there it was not a statement of the witness which sras admitted but the fart 
that he identified the two accused before the police officer in the snllage and that the 

evidence was rightly admitted in the circumstances of the case Lah Lalunz v. E’^P- 

A.IR. 1930 Cal. 176. 40 CrLJ. 210, 179 IC. 6t2. 42 C.WJ4. 620. 68 CJJ. 1®- 
distingut'hing Krishna Chandra, supra. In a htcr case where during the course of the 
insestigation ilie investigating officer held a test identification parade at which two 
children, proseeulicn wure<sci Nos. 1 and 2, peked out the Petitioner from a number 
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of other persons, Khundkar, J , observed: “Apart from other objections of a general 
nature to the practice of permitting test identifications to be conducted by police ofTicers, 
we have no doubt that in the facts of the present case the identification of the Petitioner 
by prosecution witnesses Nos 1 and 2 before the investigating officer amounted to 
statements which arc rendered inadmissible by the provisions of sec. 162 of the Code — 
Kjishna Kahar v Einp , 41 Cr.LJ 405. 187 IC 129, 43 CW.N. 1117 (1119), (1939) 
2 Cal 569, AIR 1940 Cal 182, following Knslina Chandra, supra, Hirendra Nath Saha, 
40 C.LJ 313 (317) and Kcramat Mandai, 42 CLJ. 52 f The case of Lala Lalung, 
supra, was not discussed in this case The latest decision on this point is the case of 
Bhola Nath Dome v Emp, 43 CWN. 1180 In this case, which was one of rape, a 
prosecution witness was allowed to say that she had identified the accused before the 
Daroga and the Judge used it as a fact which would go to show that she was speaking 
the truth The statement was held to have been admitted m contravention of the 
pronaons of sec. 162, Cr P C , even though it was made in answer to a question asked 
in cross-examination. For contra see Ramadhtit Brahmin v. Emp, 29 Cr.L J. 963 ( 965), 
112 I.C. 51. A.I R. 1929 Nag 36. 

Da\ns, J C , in tins connection, observed “The most recent case of the Calcutta 
High Court in ILR (1939 ) 2 Cal 569 (i**. Krishna Kahar v. Emp, supra) which 
states generally the principle that evidence of identification tests made during the course 
of the investigation by the police at which witnesses point out accused persons is 
inadmissible as statements express or implied,, does not discuss the question as to 
whether a tracker could not say in Court that he recognized on a certain day at a 
certain place, certain tracks, and that the tracks were of a particular person if he 
knew him already or of a persori at the scene of the enme if he did not know him 
. already Nor does that case discuss whether a mashir could not say that he recognized 
the accused in Court as standing seventh or eighth in the line at an identification test, 
and that the tracks seventh or eighth m a line of trades were made by tlie accused in 
Court because he saw him make them or why a mashimama could not be referred to 
by a mashir to refresh his memory or why it should not be made in the ordinary way 
even with statements made by witnesses if these statements are only admitted at the 
request of the accused under sec. 162 Identification tests may be most %-aluabIe 
checking upon the evidence of identification given by witnesses in Court and should, in 
our opinion, not be discontinued" — Mot Mahomed v Emp, A.I.R. 1940 Sind 168 (171). 

WTiere dunng the investigation one of the witnesses accompanied the investigation 
officer to certain places which she pointed out to him, held that the statements that 
were made by the witness to the police officer and the fact of pointing out the places 
to him ought to ha\e been kept back from the jury, as such facts w^re not brought in 
evidence on behalf of the defence as provided by sec 162, Cr. P. C — Keramat Mandai, 
42 CLJ. 524 (526). Esndence as to the pointing out of the house as such is not 
admissible in evidence as conduct of the accused — Dhuman Iliranand v. Emp, AIR. 
1937 Sind 251 (254), 31 SLR 494, 171 IC 737, following fiira Cobar, AIR. 1919 
Bom 162, 52 IC 601, 20 CrLJ 681, 21 BomLR. 724 See also Keramat Mandai. 
supra See also Notes given above under the heading “Statement”. 

Conduct: — Generally this section shuts out statements written or oral, express 
or implied, made by witnesses to tlie police dunng the course of the investigation: but 
care must be taken not to press this argument too far, to shut out esidence, not of 
vliat a witness said but also of what a witness saw or did. Conduct must be distin- 
guished from speech— A/or Mahomed v. Emp .AIR. 19 10 Sind 168 ( 170) . 

This section is always d-fficult to apply, but it seems that it would be going 
bejond the immediate intention of Uus section to lay down that a police-officer in 
charge of an imeslication is not to be at l-berlj to explain h^s conduct by making 
such a statement as this that “at the time I d.d so ard so I had received no 
information to siicli and such an effect." If that were to be laid down on the 
ground that infercntially it has reference to the statement of a witness before the 
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police, not only would this section in its intention be much exceeded but it would be 
practically impossible to do justice at Mea/:, A.I.R. 1929 Cal 29S, 30 CrXJ. 

1015, 56 Cal. 1106, 119 I.C, 139. This section docs not prevent a police-oniccr iron 
(splainins his conduct by making a statement that he received no information to a 
certain effect during the investigation — Afoha/t Lcll, 32 Cr.I-J. 682, 131 I.C. 276, A I.R. 
1931 Lah. 177, Ind. Rul. 1931 4(M, 1931 Cr.C. 297. But where the Sub-Inspector of 
Police was asked in csarmnation-in-chief whether he examined during the course of the 
investigation any witness on bchall of the accused and he said that he examined two 
witnesses and both of them stated that they were not present at the occurrence, in anti- 
cipation of the evidence which might be given by those persons as defence witnesses, 
held that it was in direct contravention of this section and it was not justified by any 
otlicr provision of law which made exddence contradicting possible evidence of a possible 
witness admissible against the accused — Dhagirath, 30 C.W.N. 142. 


The accused has no right to inast upon a Police witness referring to his diary to 
elicit information which is pnvifeged. The contents of the diary are not at the disposal 
of the defence and cannot be used except strictly in accordance with the prosisions 
of secs. 162 and 172, Cr. P. C. The latter section shows that witness may refresh his 
memory by reference to them but such use is at the discretion of the witness and the 
Judge, whose duty it is to ensure that the privilege attaching to them by Statute is 
stnclly enforced— A/ohinrfer Singh. 31 Cr.L.J. 97 (105), 135 I.C. 209, Ind. Rul. 1932 
Lah, 81. A.I.R. 1932 Lah 103, 1932 Cr.C. 123, 33 P.L-R. 891. The accused is not 
entitled to see the police diary, but when the statement of a prosecution witness has 
been reduced into writing in police diary, the accused is entitled to ask the Court to 
refer to it and is entitled to a copy of it— Sufoiman, 6 Rang. 672, 30 Cr.L.J. 538, 
115 IC. 899, AI.R. 1929 Rang. 87, Ind. RuL 1929 Rang 31. 


Oral statement: — ^The language of the old section was: “nor shall such utUing 
be used as evidence.” And so a distinction was drawn between on oral statement and a 
tcTtlien statement, and it was laid down that only written statements were excluded 
from evidence, but the admission of oral statements was not forbidden— AVatonf*- 
14 I.C. 849, 22 M.L.J. 490, 1912 M.WJ4. 207, 35 Mad. 247, 13 Cr.L.J. 305j 


Kumatasami, 33 Mad. 397, 13 Cr.L.J. 352. The amended section uses Uie words fior 
shall any such statement or any record thereof be used.” That is. the language of the 
present section is much wider Uian that of the old section, and excludes any sK^ltmtnt 
(oral as well as ,^vritten) from being used for any purpose. And the expression “if 
reduced into writing” is intended only to qualify the verb "shall be signed" and u not 
a clause descriptive of the word "statement”— Thimmappo v. Thimmappo, 51 Mad. 967, 
29 CrL.J. lOPS (1101), II2 f C 682. A.I.R. 1928 Mai 1028, 55 M.L J. 351, 23 M.L1V, 
314 (F.B.), overruling In re Venkatasubbiah, 48 Mad. 640j oral statements no less than 

written statements come within the pumew of sec. 162, Cr. P. C Koganli APMyy^' 

40 Cr.L J. lOS (109). 178 I.C, GI6. A.I.R. 1938 Mad. 893, 1933 M.WJ^. 825. 48 MX."'. 
322. This is a!<o Uie \icw of the Rangoon High Court— .Vga Tha, 4 Rang. 72. 27 CrXJ 
881, 5 Bur.l..J. 30 (F.B ). Sec also Bakcdui Singh, 7 Lah. 261, A I.R. 1926 Lah. 357, 
27 Cf.LJ. 803 ( 8(S); Atlmaddy. 54 CaL237, 28 CrX.J. 99 (102), 44 CLJ. 253; llarl 


AIR. 1935 Sind 145 (173). 


So far as statements not reduced to writing are concerned, there is no reason why 
statements made to a police officer in the course of an in\-cstigation sliould not, if relesTint 
under the Endcnee Act. be used at a tnal for an oflencc not under investigation when 
they were made, prosnded that they are not held privileged by the prosislons of see 12^ 
and 121, Esidence Act— Bo:; A'o/A v. Muhammad Din. AI.R. 1936 CaL 359 (300). 


Reduced into writing;; — ^The statements should be made at the time the 
v,iine*s;s arc examined, which, of course, u exactly wlut the bw intendv The pres’atent 
rrartirc nf writing up these statements at the end of the d’> from memory or wilh the 
add much notes is objectionable, although, of course, there is no harm in that beirc 
done ai welt, ptosidcd the onstnal slalemcnti arc presersed and produced at the time 
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of trial — I'ls/itcff/iCTf/i, AIR. 1936 Nag 249, 1936 Cr.C. 1040 See also Zaktd Beg v. 
Emp, 1937 AL.J. 1253, 1937 A.WJ^. 1099. 

^\'here the prosecution case was that the Foutdar had deliberately tampered with 
the statements of witnesses, that he had been actuated by a desire to save accused from 
any prosecution, and in furtherance of that desire, had not recorded correctly the 
statements made to him by the persons whom he was examining, it was essentially a 
matter for the jury to consider whether that was tire correct view of the matter or not 
The Judge should not tell the jury in the most emf^atic terms that the conduct of the 
Fouzdai had been rather surprising and antagomstic to the prosecution case and there- 
fore it was not safe to place much reliance on the statements taken down by him — 
Mahomed Adam Chohan, 38 CrLJ. 327 (329), 167 I.C. 43, 9 RB. 274, 38 BomLR. 
1186, AI.R. 1937 Bom. 60 

Record: — ^The word "record” as used m sec. 162, Cr. P. C., means the record 
of a statement of a witness taken under sec. 161, Cr. P, C. — Hart, 36 CrLJ. 1161 
(1189), 157 IC. 697, AIR. 1935 Smd 145. 28 SL,R 397, 1935 Cr.C. 753. 

The distinction between a statement and a record thereof is a distinction between 
the oral statement and the written record in the diary of that oral statement — Sfteo 
Daial, AIR 1933 AH. 535 (539), 55 All. 689. 147 IC. 15, 1933 Cr.C. 870. 

Correctness of the record: — There is an initial presumption of accuracy in 
the case of official records, but m the case of the statements of witnesses recorded in 
police diaries the burden of rebutting it is not very heavy. Where the witness is a 
Kspectable educated man and quite disinterested and the difference between what he 
did say and what he is recorded as saying is very slight and could easily have been 
due to a misunderstanding by the police officer recording the statement, his denial of . 
the accuracy of the statement attributed to him by the police officer may be accepted 
as correct— Rfld/w Ktshen. AIR. 1938 Lab 714 (717), 40 CrLJ. 261, 179 IC 880. 

The Judge should not advise the jury to treat all kinds of statements to the pobce 
as 0 / one level of unreliability If it is the prosecution case that the Sub-Inspector’s 
notes in any particular instance are unreliable, that should be brought out In the course 
of the evidence of the particular officer or it may appear on the face of the notes 
themselves-Tujw/ Mia v. Emp. AI.R 1938 Pat. 579 (582), 1938 P.WJ4. 727. 5 BR. 
IK, 20 PL.T, 51, 178 I.C. 934, 40 CrLJ. 147. 

See also Mahomed Adam Chochan, quoted in Note 915 (34). 

Statement must not be signed: — Statements of witnesses taken in the course 
of pobce investigation must not be signed; even if they are ^gned contrary to the provi- 
sions of this section, they do not thereby become statements taken under sec. 154 and 
do not become admissible as first information. The pobce by violating the provisions 
of sec 162 and thus committing an illegality, cannot make inadmissible statements 
admissible — In re Narayana Menon, AI.R. 19K Mad 105, 25 CrLJ. 401. No signed 
statement should be taken from a witness by the Police during im.'cstigation— B/iupof 
Chandra v. Emp, 44 C.WN. 451 (453), Where the pobce-officer during the investiga- 
tion of an offence obtains the signature of certain witnesses to statements made by them 
and reduced into writing, in contravention of the section, the evidence of such witnesses 
given at the tnal must be rejected. It is not a mere irregularity, curable by sec 537, 
but a grave illegality. The policy underlying this section seems (0 be that witne«es 
at the trial should be free to make any statement in favour of the accused which they 
should wish to make, unhampered by anytlung which they might have said or might 
have been made to say to the police. The result of the witnesses’ signature having been 
obtained on their statements would be to tie them dowm to those statements or to gis-e 
them the impression that they are not free to make a different statement — Bkuneshtcari, 

8 O.W.N. 593, 32 CrLJ. 860 ( 862). 6 Lude. 668. 132 I.C 234, A.1R. 1931 Oudh 172, 
1931 Cr.C. 444, Ind. Rul 1931 Oudh 250; Samm/fali, 1938 O.W’II. 1048, 1938 OA. 797, 
1938 A.W.R (C.C ) 83, 1938 A Cr C 123. 1933 OJUR. 473, 178 I C. 254. 40 CrI,J. 19; 
H'oris Khan v Emp. AIR. 1940 Oudh 209 (210), 1910 O.W.N. 177. There is no 
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doubt that this is an irregularity which must be taken into account with other elements, 
if such there be, of objection to the satisfactory diaracter of a trial. It would not by 
itself be a ground sufficient for quashing a conviction — Muhammad Panah, 35 Cr.LJ. 
1170 (1174), 150 I.C. 917, A I.R. 1931 Sind 78, 1934 Cr.C. 732- See also Abdullah 
Khan. 34 Cr.LJ. 256 ( 258), A.IJ?. 1933 Sind 118, 1933 Cr.C. 569, Ind. Rul. 1933 
Sind 79. 

501A. Statement of accused:— This section refers only to statements of 
persons examined as witnesses by the police in the course of investigation and not to 
statements made by accused persons as such — Rattnun, 7 Lah 81, 27 Cr.LJ. 709, 94 
I.C. 901. A I.R 1926 Lah 88. 27 P.L.R. 583? Newat AH. 33 C.TO. 257, 30 Cr.LJ. 
916? Azmuddy, 54. Cal. 237, 28 Cr.L.J. 99; 99 I.C. 227, 44 CLJ. 253, A.I.R. 1927 
Cal. 17; Muhammad, 36 Cr.LJ. 697, 155 I.C. 260, A.I.R 1934 Lah 695, 1934 Cr.C 
1009, 33 P.L.R. 738; Adho, 19 SLR. 6, 26 Cr.LJ. 897; Vmer Data:. 19 SL.R. 
142, 26 Cr.L.3. 778; Chuto, 25 S-UU. 391, 33 Cr.LJ. 302 ( 303); Hussain. 20 
SL.R. 74. 27 CrLJ. 456; 'Canpali, 6 N.L.R. 180, 12 Cr.LJ. 60; Rego. 34 Cr.LJ. 
505 (512), 143 I.C. 17, AIR. 1933 Nag. 136. Ind. Rul. 1933 Nag. 153, 1933 Cr.C. 
610. 29 N,LR. 251, following Gala. 114 I.C. 273, 24 N.L.R. 158, A I.R. 1929 Nag 
17, 30 CrLJ. 258; Polram. 25 Cr.LJ. 740. 153 I.C. 258. A.I.R. 1935 Nag. 125. A 
statement made by an accused person to the police which is not in the nature of a 
confess’on, is not inadmissible in evidence — Sikandcr, 1918 P.R. 36, 20 CrX.J. 83; 
Jogioa Phaiiuk, 5 Pat. 63. 27 Cr.LJ 48J; Nga Tha. 4 Rang. 72, 27 Cr.LJ, 881. 96 
I.C. 145, A I.R 1926 Rang 116, 5 BurLJ. 30; Sheobatak, 29 Cr.L.J. 400 (Nag,). But 
the Madras and Bombay High Courts arc of opinion that the words "any person” 
include a person who subsequently becomes the accused— AVfes/iff, 62 M.LJ, 71, 33 
Cr.LJ 132 (135); Syamo. 55 Mad 903. 62 MLJ. 742. 33 Cr.LJ. 418 (420) (FB)l 
Isstif Makotned. 55 Bom. 435, 32 Cr.LJ. 1077, 133 I C. 748, 33 Bom.LR. 305, A.I.R. 
1931 Bom. 311, 1931 Cr.C. 567; Sheikh KaVtsha, A I.R. 1931 Mad. 779, 1931 M.lV-N. 
715, 34 ML.W. 388, 1931 Cr.C. 1035. This is also the view of the Oudh Chief Court 
^Kanhaiya Lai v. Emp , 38 Cr.LJ. 491 (497), 168 I.C. 58, 9 R.O. 432, 1937 Oi-R. 
202, 197 A Cr.C 80, 1937 0 tV.N. 505, A I.R. 1937 Oudh 331. 

The moment the suspected person comes into the hands of the police-officer his 
movements are restricted and he is no longer at liberty. When such a condition is 
reached it is nothing less than being m custody of police. This section does not come 
into operation to exclude the statements made by him before his formal arrest— 

34 CrLJ. 505 (512), 143 I C. 17, AIR. 1933 Nag 136, Ind. Rul. 1933 Nag. 153. 
1933 CrC 610, 29 N.L.R. 251. 

The Legislature did not intend to modify sec. 27 of the Indian Evidence Act, by 
anything provided in sec. 162, Cr, P. C — Emp. v. PaujdaT. 3J Cr,L.J. 875 (877), 144 
I C. 1021, A.I R. 1933 All, 440. 1933 Cr.C. 746, K All 463, 1933 A L.J. 1518; Muham- 
mad, 36 Cr.LJ. 697, 155 I.C. 260, A.IR 1934 Lah 695. 1934 Cr.C 1009, 35 P.L.R. 
738; Syama Mahapatio, 55 Mad 903. 137 I.C. 9, 1932 M W.N. 305, Ind. Rul. 1932 
Mad 338. 33 CrLJ. 418, 35 MX.\V. 705, 62 MLJ. 742. A I.R, 1932 Mad. 391, 1932 
CrC 355 (F.B )j Thimmappa v. Talu Kunta Thimmappa, 51 Mad 967, 112 I.C. 682, 
28 M.L.W. 314, 58 MLJ. 351, AI.R. 1928 Mad. 1068. 29 CrLJ. 1098, Ind. Rul- 
1929 Mad 64; Mayadim Pothal. 40 CrLJ. 625, 181 IC. 1001, 20 P.LT. 420; Cola 
V. Emp . A I.R. 1929 Nag. 17, 24 N L R 158, H4 I C. 273. 30 Cr.L.J. 258, 12 A.I.Cr.R. 
177 (FB.) A contrary view was taken by the Rangoon High Court in Emp. v. Nag 
Kyamg, 27 Cr.Lj. 658. 94 I.C. 706, 3 Rang 656, A.I.R. 1926 Rang. 112, where it 
was held that this section must be taken as overruling sec. 27 of the Indian Evidence 
Act. 

The evidence of the Police that the accused gave a false name and said that he 
did not know the place of occurrence, should be excluded under see 162, Cr. P. C- 
The statements' are also not admissible under sea 8 of the Indian Evidence Act as 
explanatory of the accused’s conduct— A'mAwa lyej, A I.R 1935 Mad 479 (482), 1935 
M W.N. 82. 36 Cr L J. 1107, 157 1.0 297, 1935 Cr.C 742. 
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It is certainly never intended that an accused person when being examined by the 
Court (or the purpose of explaining anything in evidence against him should be 
confronted with tlie statement whidi he made to the police for the purpose of being 
disCTedited on account of any contradiction — Bhagwan Das, A.IR, 1935 All. 717 (719), 
1935 A.LJ 385, 155 IC. 560, 36 CrLJ 773 

Section 162, Cr. P. C, applies to an accused person and a statement made to an 
Excise officer in the oiurse of an investigation under the Bengal Excise Act (V of 1909, 
B C.) comes within the provnsions of sec 162, Cr P. C., and, as such, is inadmissible m 
e\idence— /ogeiidro. 40 C W N 29, 36 Cr.L J. 1366, 158 I C. 385, 63 Cal 419, A.I.R. 1935 
Cal. 621, 1935 CrC 1014 See also !««) Mahomed, 32 Cr.LJ. 1077. 133 I C. 748, 
33 BomLR 3C6. A I R 1931 Bom 311, 35 Bom. 435, Ind. Rul. 1931 Bom 396. 1931 
Cr.C. 567. But see Emp. v Kangali, 41 Cal. 601, where it has been laid that the 
law does not say that all statements made to the police by the accused are inadmissible 
but it excludes only confession made to them. The general rule is subject to that which 
admits statements leading to discovery, whether such statements amount to a confession 
or not Statements exculpating himself and put forward by way of his defence are 
also admissible notwithstanding that by other e%ndence it may be shown that such 
statements are inconsistent with truth In fact a useful test as to admissibility of 
statements made to the pwlice is to ascertain the purpose to which they are put by the 
prosecution. If the prosecution rely on the statements of the accused to the police as 
being true then they may, and probably in many cases will, be found to amount to 
confessions If, on the other hand, the statements of the accused are relied on not 
because of their truth but because of their falsity, they are admissible They are in 
sudi cases brought forward to show what the defence of tlie accused is, and that, as 
the defence is untrue, this is a circumstance tending to prove the guilt of the accused. 

It IS submitted that Kangalts case was not decided %%-ith reference to the provisions 
of sec. 162, Cr. P. C , on the basis of which decision was arrived at in Jogendia's case. 

See also Shewakram Issatdas v Emp, 40 Cr.L.J. 661, 182 IC. 464, AIR. 1939 
Sind 130 and Pritam Hariomal v. Emp, A.IR. 1939 Sind 185 (189), 40 Cr.LJ, 882, 
184 I.C. 145, 1939 Kar. 449. 

Thus the majority of the High Courts have held that sec 162. Cr. P C, has 
no application to statement made by a person who at the time it is tendered in 
evidence is an accused person: the minority have held that there is no such limitation. 
After giving a full consideration to all the reported decisions their Lordships of the 
Privy Council have come to the conclusion that the words of sec 162, Cr. P. C, lead to 
the concluaon that the statement is not admissible even when made by tlie person ulti- 
mately accused. In this connection Lord Alkm observed "It is said that to give sec 162 
of the Code the construction contended for would be to repeal sec 27 of the Evidence 
Act for a statement giving nse to a discovery could not then be proved It is ob\uous 
that the two sections can, m some arcumstances, stand together Section 162 is 
confined to statements made to a Police Officer in course of an investigation Section 25 
covers a confession made to a Police Officer before any investigation has begun or 
otherwise not in the course of an investigation. Section 27 seems to be intended to 
be a proviso to sec. 26 which includes any statement made by a person whilst in 
custody of the Police and appears to apply to such statements to whomsoever made 
e g , to a fellow prisoner, a doctor or a visitor. Such statements are not covered by 
sec 162. ^Vhether to give to sec. 162 the plain meaning of the words is to leave the 
statement still inadmissible even though a discovery of fact is made such as is con- 
templated by sec. 27, it does not seem necessary to decide. In the present case the 
declarant was not in the custody of the Police, and no alleged discovery, was made 
in consequence of his statement. The words of sec 162 are in their LordJiips’ view 
plainly wide enough to exclude any confection made to a Police Officer in course of 
investigation whether a discover^' is made or not. They may. therefore, pro tanlo 
repeal the provisions of the section whidi would otherwise apply. If they do not 
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presumably,' it would be on the ground that eec. 27 ol ‘the Evidence Act is a "spedal 
law within the meaning of see. 1 (2) of the Code of Criminal Procedure, and that 
sec. 162 is not a specific provision to the contrarj'. Their Lordships express no opinion 
on this topic for whatever be the right view it is necessary to give to sec. 162 the 
full meaning indicated It only remains to add that any difficulties to which either 
the prosecution or the defence may be exposed by the construction now placed on 
sec. 162 can in nearly every case be avoided by securing that statements and confessions 
are recorded under see. 164. In view of their Lordships’ decision that the alleged 
statement was inadmissible by reason of sec. 162, the appellant's contention that it 
was inadmissible as a confession under sec. 23 of the Es'idcnce Act becomes unnecessary” 
— Pakala Narayana Stiiawii v. Emp., 40 Cr.LJ. 361, 180 LC. 1, 43 C.W.N. 473, A.I.R. 
1939 P.C. 47, 1939 M.W.N, 185, 1939 OWN. 282. 20 P.L.T. 265. 49 M.L.W. 349. 
1939 O.LR. 134, 1939 AL.J. 298, 18 Pat. 234, 66 LA 66, 1939 P.W.N. 205, 20 P.LT. 
265, 69 CL.J. 273, 41 PLR. 272, 5 BR. 449, 41 BomLR. 428, 11 R.P.C. 166. ILR 
1939 Kar. 123 (P.C.), 1939 A.W.R. (P.C.) 35. 1939 ACr.C. 49, (1939) 1 ML.J. 755 
(P.C.) on appeal from Narayanaswamy v. Emp., 17 Pat. 15, 1938 P.\V.N. 338, 
19 P.L.T. 432. See also Dinanath v. Canpat Rai, A.I R. 1910 Nag 186 (189), 
I.LR. 1940 Nag 232. In the absence of a definite pronouncement of the Judicial 
Committee to the contrary, it is peimisrible to admit proof of a statement made by an 
accused person to an investigating officer in the special circumstances provided for 
in sec 27 of the Evidence Act— v. Mayadhaf Pothat, 40 Cr.L.J. 625, 181 I.C 
1001, A.I.R. 1939 Pat. 577, 1939 P.WJ4. 300, 18 Pat. 450, 20 P.L.T. 420 Section 162. 
Cr. P. C, does not shut out statements which are admissible under sec. 27, Evidence 
Act. This settled rule has not been abrogated by the abovementioned decision of the 
Judicial Committee of the Prtv 7 (Council— Siifttia/i Tevar, 41 CrLJ. 41, 184 IC. 593, 
A LR. 1939 Mad. 856 (857) . I.L R. 1939 Mad 947, 1939 M.Cr.C 133. 50 M L W. 318, 
(1939 ) 2 M.LJ. 455, 1939 MW.N. lOOOj Kapa Morranna, A.I.R. 1939 Mad. 840, 

1939 M.Cr.C. 126, 1939 M.W.N. 877, 50 M.L\V. 423, (1939) 2 M.L.J. 635, 41 
Cr.L.J. 573 The terms of this section, as amended by Art XVIII of 1923, do not 
alter the provisions of sec. 27 of the Evidence Act. The provisions of sec. 27 of 
the Evidence Act are quite independent of this section and the amendment of this 
section made in 1923 was not intended to abrogate or impair the cITert of sec 27 of 
the Evidence Act— Motilal v. Emp.. 41 Cr.LJ. 158 (161), 185 I.C 310, A.LR. 1940 
Nag. 66 (68), 1939 NLJ. 585. follomng Cola v. Emp., 2J NLR. 158, 114 IC. 273. 
A.I.R. 1929 Nag. 17, 30 Cr.L.J. 258, Ind. Rul. 1929 Nag. 49 (F.B.). Considenng 
the rulings quoted above the majority of the Full Bench of the I^ahore High Court 
have gone to the length of holding that sec. 27, Evidence Act, is pro tanio repealed 
by sec 162, Cr. P. C., and evidence of inforniation. whether it amounts to a confession 
or not, which relates to the fact discovered in consequence of such information must 
not now be considered admissible in evidence — Hakam Khuda Yar v. Emp., A I R 

1940 Lah. 129 (133), 41 CrLJ. 591, 188 I.CX 498 (F.B). This is also the view 
of the Fi|ill Bench of the Allahabad High Court m Bddeo v. Emp., AI.R 1940 AH 
263, 1940 ALJ, 241, 41 Cr.LJ. 627, 188 I C 562, where Collister, J.. observes “It 
seems to me that if (as I have attempted to do) we carefully examine the language 
of sec. 162, Cr. P. C., if we consider the express reference to sec 145 and sec. 32 (1)» 
Evidence Act, and the analogy of sec 157 of that Act, 'to whose provisions there is 
no reference in sec. 162, Cr. P. C, and if we attach due significance to the omission 
of the Legislature to re-introduce in the present Act the saving proviso in respect 
to sec 27, Evidence Act, the logically inescapable conclusion is that sec. 162, Cr. P. C.' 
contains provisions plainly and directly, and therefore speafically, affecting sec 27, 
Evidence Act, quoad statements made under that section by an accused person to a 
police-officer in the course of an investigation. In other words, there is a “specific 
proidsion to the contrary” withm the meaning of sec. 1 (2), Cr. P, C.” The effect 
of this Full Bench deasion is to overrule the case of Faujdar v. Emp, A.IR- 1933 
AIJ 440. 1933 Cra 746. 144 IC 1021, 55 AU 463. 1933 AL.J. 1518, where a contrary 
view was taken. 
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A complaint made by the accused at a police station against the complainant 
that he stabbed him in self-defence is not inadmissible against the accused on a charge 
to attempt to murder the complainant either because it is a statement under sec. 162, 
Cr P C., or bscausc it is a confession made to a Police Officer — Guruswaim Tevan, 
40 Cr.LJ. 922, 184 I C. 336, 12 R J.I 435, 1939 M.W.N. 513, A I R 1939 Mad. 780. 

The better and truer test of the admisdbility of the statements made by the 
accused to the Police is T\hether the statement is incnminating in itself or exculpatory. 
If the statement is incnminating in itself, an accused will not desire to put it in 
endence, if it is exculpatory in itself, but may by relation to the other evidence be 
made an incnmmating statement, then there is mudi to be said for the argument 
that It is admissible in evidence, because the accused's use of that statement as an 
exculpatory statement may well be permitted to prevail to his advantage over the 
use by the prosecution of that statement as an incnmmating statement — Prtlam Hario- 
mal V. £nip., 40 CrLJ. 882 (886). 184 IC. 145. I.LR. 1939 Kar. 449, 12 R.S 90, 
A.I.R 1939 Smd 185 This deasion was amved at before the decision of the Privy 
Council m Paiala Narayana Suami v Emp, supra and doessiot seem to be good law. 

l\'here the Police arrested the accused, took them to the house of the headman 
and left them there to* make a statement to the headman which he recorded in writing 
and the headman was allowed to give oral evidence of this statement which was also 
placed on the record though not marked as an exhibit, held that the practice was a 
discreditable and deplo^ble one— Nja Ba Kyaing, A.I.R. 1936 Rang 131 (133), 37 
CrLJ 531, 162 IC. 6, 1936 Cr.C 219 

Where the Judge placed before the jury the statements of accused contained m 
police papers examined by him, for the purpose of corroboration or otherwise of the 
retracted confessional statements of accused used as evidence in the case, held that 
the reference to the statements to the police as mentioned by the Judge in his charge 
to the jury, w’as in direct contravention of the provisions contained in sec. 162, 
Cr. P C., and such reference was not permissible under the law — Kas/iim All v. 
Emp. AIR. 1934 Cal 651 (653), 36 CrLJ 70. 152, I.C. 234, 1934 Cr.C. 933, 38 
C.W.N. 586. 

SlaUment of approver : — This section covers a statement made by an approver to 
the pobce before he was tendered pardon But even if it does not, such a statement 
can be used to corroborate or contradict the approver as a previous statement of a 
witness under the ordinary provisions of the Evidence Act — Hazara, 9 Lah. 389, 29 
CrLJ 348 (349) )Vhere an accused person makes a statement to the police during 
investigation and he is about to give evidence in favour of the prosecution under 
sec 337, against the other accused, the latter are entitled, under the proviso, to copies of 
that statement — Manmohan, 9 Pat 577, 11 P.L.T, 754, 31 CrLJ. 1123 (1125), AIR. 
1930 Pat 510. 

502. Use of statement: — See the first proviso Under sec. 162, as amended 
by the Amendment Act XVIII of 1923, statements made by any person to Police- 
officer in the course of an investigation under Ch XIV shall not be used for any purpose 
except to contradict a witness at the request of the accused in the manner provided 
in the first proviso of the section — Cahur HoKladar, 30 C.W.N. 503, 27 Cr.L J 641. 

Under the pld section the police-officer who recorded the statement could use it 
to refresh his memory — Mannu, 19 All. 390j Zakir Husain, 21 All. ISOj Sitaram, 11 
Bom. 657? Narayan Ragkunath, 32 Bom 111 (119) (F.B.), Jijibhai, 22 Bom. 596; 
Rogkuni, 9 Cal. 455. (Contra — Dadan Gan, 33 Cal. 1023). Under the present law-, 
such use IS not permitted. 

A statement made by a witness to the police can be used only by the accused, and 
that also only to contradict the witness; it cannot be used by the prosecution to 
corroborate the statements of its own witnesses before the Court — Jiitbhai, 22 Bom. 
596; Kumaramuthu, 25 M.L.T. 379, 20 CrX.J. 354; Jhati Cope, 8 Pat. 279, 118 I C. 
130, 10 P.LT. 460. AIR. 1929 Pat. 268, 1929 Cr.C 21. Ind. RuL 1929 Pat 482, 30 
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Cr.LJ. 858 (860); BhuM, 13 OC 7, 11 Cr.LJ. 117} Jasmuddin, 35 C.W.N. 164 
(168), 32 CrLJ. 1245; Rakha. 6 Uh 171, 26 P.L.R. 304, 27 Cr.LJ. 438 (439); 
Ditvan, 33 P.LR. 208, 33 Cr.LJ. 637 (639); Gahur, 27 Cr.L.J. 641, 94 T.C 593, 30 
CW.N. 503, A.I.R. 1926 Cal. 793; Banjau, 35 Cr.LJ. 577, 147 I.C. 1122. 

AI.R 1933 Nag. 384, 1933 Cr.C 1977, 30 NLR. 55; Narayana, A.I.R 1933 Mad. 
233 (239), 1932 M.W.N. 801, 64 MLJ. 88, 37 MLW. 220, 1933 Cr.C. 389, 56 Mad. 
231, 143 I.C. 46, 34 Cr.UJ. 481; Najibuddm. A.I.R. 1933 Pat. 589 (593), 14 P.L.T. 
543, 1933 Cr.C. 1350, 147 I.C. 142; to show that it was not a wey story in the 
mouth of the witnesses — Gitdkari Tdt, 41 CrXJ. 587 (590). Section 157 of the 
Evidence Act lays dawn that in order to corroborate the testimony of a witness, any 
former statement made by such witness rclatinfi to the same fact is admissible in 
evidence; but this general rule is controlled by the special provision of sec. 162, Cr. P. 
Code — Rakha, supra 

The prosecution cannot put in evidence the statements of a ptosecutmi loiiness 
before the police for the purpose of contradicting his evidence in Court which is 
unfavourable to the prosecution — Gahur, supra. Such a statement cannot be used as 
substantive evidence forming the basis of a conviction — Ausan Singh, 33 Cr.L.J. 566, 
38 I.C 159, 9 O.W.N. 437, Ind. Rul. 1932 Oudh 291, 1932 Cr.C. 526, A.I.R. 1932 
Oudh 247. . But where the Public Prosecutor, in cross-examining certain prosecution 
witnesses who were declared hostile, asked them questions in the form’; "Did you not 
say to the Police such and such a thing?" "Did you not make such and such a 
statement to the Police or something like that’" and the answer was always in the 
negative, held Uiat the position created does not constitute an actual infringement of 
this section, as it is designed to keep out evidence which is not of a free and of a 
fair nature, but may have been induced by some form of police duress and that it is 
stretching the principle a very long way to say that the trial and conviction of certain 
persons must be vitiated because an unsuccessful attempt made by a Government 
Prosecutor anxious to put his whole case before the Court, so to speak, fringes on a 
•technical breach of this vile— Delbar Mondal. 40 C.WJ4. 733, 165 I.C. 31, 37 Cr.LJ. 
1117, 9 R.C. 362. tVhere the Judge admitted into evidence two statements made by 
the complainant to the police but. when dealing with the second statement, he pointed 
out that it could only be used for the contradiction of the prosecution witness and 
for no other purpose and he himself acted in strict accordance with that direction 
to the jury and made no reference to it in elucidating the prosecution case, it cannot 
be said that the so-called admission of the statement amounted to the reception of 
inadmissible evidence — Sk. Idris v. Emp., 43 C.WJ^. 782. 

No oral statement made by rny person to a police officer in the course of an 
investigation under this Chapter and no record of any such oral statement can be 
used for the purpose of contrcdtclmg a defence loitness — Canga, A.I.R. 1930 Oudh 60, 

4 Luck. 726. 6 OAVJ^. 1056, 1930 Cr.C. 156,’ 31 CrLJ. 689, 124 I.C. 444. See also 
Bkagirathi, 30 C.W,N. 142 The proviso deals only with the case of witnesses called 
for the prosecution, -whose statements have been taken do\vn in writing as aforesaid. 
And It allows the accused, upon his request, to have access to a copy of the recorded 
statement, and thereupon to use it for one purpose, only, vU , to break down the 
evidence of the prosecution witnesses already standing against him. On the face of 
it, the proviso does not cover the case of a witness for the defence whose statements 
may have been recorded by a policeman, nor allows the prosecution to impeach the 
credit of such a witness by examining him upon any statement he may have made to 
the police— Ncroyan, 32 BomLR. Ill; Vithu. 26 BomL.R 955. 26 CrLJ 223 (224), 
83 I.C. 1007, AIR. 1924 Bora 510. IVhere, therefore, after a defence witness, who 
• proved a main plank in the defence case, was examined, the Judge recalled a PoLce 
Officer who was a prosecution Wfitness and allowed him to give evidence after consulting 
his case diary to the effect that no such statement had been made to him during 
investigation by the defence witness, held that no such use of a statement made to a 
Police Officer during investigation was warranted by the provisions of see 162, Cr. P. 
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Code. As tile endeni'e was used to demolish the most important portion of the 
defence case, it must alao be held that its admission prejudiced the accused to such 
an extent that the verdict of the jury cannot be upheld — Ebrahim Mondal v. Emp , 
40 CriJ. 665, 182, I C. 405. A.IR. 1939 CaL 330, 43 C.WN 784, 12 RC 61. Such 
statement cannot be used for corroborating the defence witness — Ntjibuddtn. A.I R 1933 
Pat. 589 (593), 14 P.LT. 543. 

A icitness summoned by tke Court at the suggestion of the defence cannot be 
contradicted with his statements before the poKce; in as much as tfie proviso to this 
section IS inapplicable to such a case — Gurudilta, 28 Cr L J. 828, 104 I C. 444, A I.R. 
1927 Lah 713. Whether the statement is agned or not, it cannot be used by any 
party to rontradict any one but a prosecution witness Therefore neither the prosecution 
nor tlie defence can contradict a Court toUness with reference to his' statement before 
the pohee — Bbupal Chandra v Emp, 44 C.WN. 451 (453). 

This section does not prevent the prosecution, after a witness has made a statement, 
from asking him simply whether he mads that statement to the police, or when a 
witness has made a statement in his deposition, from asking the Sub-Inspector whether 
in fact the witness had made tliat statement to him In doing this, there is no use of 
the stelemcnt recorded by the police during their investigation; the witnesses or the 
Sub-Inspector are merely asked as to a certain fact— Cafti hfian, 4 Pat 204, 27 Cr.L J. 
524 (526), 93 I.C 988, AIR 1925 PaL 450 With due deference it is submitted that 
tbs \new of law is of doubtful authority There is, however, nothing in this section to 
prevent the question being put whetlier the witness made any statement to the police 
or he was questioned by the police — Afohan Banjart, supra But the Bombay High 
Court IS of opinion that if the Sub-Inspector is asked as to whether an accused or a 
witness had said so and so to him dunng investigation, it amounts to a use of the 
statement If the Sub-Inspector answer, 'yes’ he is clearly using the statement; if he 
answers 'no' he is still using the statement to show that it omitted sometbng matenal 
—Issuf Mahomed, 53 Bom 435, 33 BomLR 305, 32 CrL.J. 1077 (1079) This seems 
to be the better view. 

Under this section statements made to a police-officer are prohibited from being 
used for any purpose save as provided in the section: and there is no provision for 
' aHotoing thi Judge to use such statements for confronting the witnesses with them 
To use the statements for this purpose is to contravene the provisions of tbs section 
The power conferred on the Judge under sec 165, Evidence Act, cannot be exercised 
for the purpose of introducing evidence in contravxntion of the law The last para of 
Sec. 2 of the Evidence Act leaves the provisions of Cr P C , unaffected — Keramat, 27 
CrLJ 277, 92 IC. 453, 42 CLJ 528, A.IR. 1926 Cal. 320; Rahijaddi, 35 CWN. 
317, 58 Cal. 1009, 132 I.C 159, 32 CrLJ 841, 1931 Cr.C 253, A I R 1931 Cal. 189 

It is illegal for a Magistrate to use as evidence against the accused the statements 
made by prosecution witnesses before the police by companng them with their deposi- 
tions, and, as a result of that comparison, to convict him — Laxman, 9 Bom L R 895, 6 
CrLJ 224; Narayan, 32 Bom 111 (118) (FB); Ausan, 9 O.WN 437, 33 CrLJ. 
566 (567); Babaicala, 1886 P.R 17 See also Ragkur.athmal v. Patiram, AIR 1937 
• Nag. 394, 172 I C. 177, Where in the course of a tnal, the Magistrate allowed some 
of the accused to use statements made before the police by the prosecution witnesses, 
for contradicting those witnesses, without bringing those statements on the record, 
and the Magistrate referred to those statements to see if the names of the accused 
were mentioned therein, and convicted those of the accused whose names were mentioned 
by two or more witnesses before the pobce, held that the procedure was irregular; 
but the irregularity was curable by sec 537, if there had been no failure of justice 
—Nurmahomed. 54 Bom. 934, 32 Bom.LR 1279, 32 CrLJ. 239 (240) See also 
Deo Lai, 34 Cr.L.J. 9t8, 145 IC. 426, AJR. 1933 Pat. 440, 14 PL.T 395. 1933 
Cr.C. 974. 

A witness was exammed in the Court of the committmg Magistrate and was not 
cross-examined with reference to bs statements before the police. He d.ed and Ws 



492 


THE CODE OF CRIMINAL PROCEDURE 


ICiiAP. XIV. 


Cr.LJ. 858 (860)} Bhulai, 13 OC. 7, 11 CrLj. 117; Ja$'muddin. 35 C.\V.N. 164 
(168), 32 CrLJ. 1245; Rakha. 6 Uh. 171, 26 P.L.R 304, 27 Cr.LJ 438 (439); 
Dman, 33 P.L.R. 208, 33 Cr.L.J. 637 (639); Gabttr, 27 Cr.L.J. 641, 91 I.C 593, 30 
C.W.N 503, AI.R. 1926 Cal. 793; Mohan Banjari; 35 Cr.LJ. 577, 147 I.C. 1122, 
A.I.R. 1933 Nag. 384, 1933 Cr.C. 1977, 30 NLR. 55; Narayana, AI.R. 1933 Mad 
233 (239), 1932 M.W.N. 801, 64 M.LJ. 88, 37 ML.W, 220, 1933 Cr.C. 389, 56 Mad 
231. 143 I.C. 46. 34 Cr.L.T. 481; Na/ibuddin. A.I R. 1933 Pat. 589 (593), 14 Pi.T. 
543,1933 CrC. 1350, 147 I.C. 142; to thow that it was not a wey story in the 
mouth of the witnesses — Girdhari Tcb, 41 Cr.L.J. 587 (590), Section 157 of the 
Evidence Act lays down that in order to corroborate the testimony of a witness, any 
former statement made by such witness relating to the same fact is admissible in 
evidence; but this general rule is controlled by the special provision of sec. 162, Cr. P. 
Code — Rakha, supra. 

The prosecution cannot put in c\’idence the statements of a prosecution tvilness 
before the police for the purpose of conttadicli»& his evidence in Court which is 
unfavourable to the prosecution — Gahur, supra Sudi a statement cannot be used as 
substantive evidence forming the basis of a conviction — Ausan S/ng/», 33 Cr.LJ. 566, 
38 I.C. 159, 9 Oim 437, Ind. Rul. 1932 Oudh ^1, 1932 CrC. 526, AI.R. 1932 
Oudh 247. . But where the Public Prosecutor, in cross-examining certain prosecution 
witnesses who were declared hostile, asked them questions in the form: “Did you not 
say to the Police such and such a thing?” “Did you not make such and such a 
statement to the Police or someUung like that?” and the answer was always in the 
negative, held tliat the position created docs not constitute an actual infringement of 
this section, as it is designed to keep out evidence which is not of a free and of a 
fair nature, but may have been induced by some form of police duress and that it is 
stretching the principle a very long way to say that the trial and conviction of certain 
persons must be vitiated because an unsuccessful attempt made by a Government 
Prosecutor anxious to put his whole case before the Court, so to speak, fringes on a 
technical breach of this rule— De/frar Mondal, 40 C.W.N. 733, 165 I.C. 31, 37 Cr.L.J. 
1117, 9 R.C. 362, Where the Judge admitted into evidence two statements made by 
the complainant to the police but, when dealing with the second statement, he pointed 
out that it could only be used for the contradiction of the prosecution witness and 
for no other purpose and he himself acted in strict accordance with that direction 
to the jury and made no reference to it in elucidating the prosecution case, it cannot 
be said that the so-called admission of the statement amounted to’ the reception of 
inadmissible evidence — Sk. Idris v. Emp. 43 C.\y.N. 782. 

No oral statement made by rny person to a police officer in the course of an 
investigation under this Chapter and no record of any such oral statement can be 
used for the purpose of contradicting a defence toitness—Canga. AIR. 1930 Oudh 60, 

4 Luck 726, 6 O.W.N. 1056. 1930 Cr.C. 156, 31 CrL.J 689, J24 IC 444. See also 
Bhagirathi, 30 C.W.N. 142 The proviso deals only with the case of witnesses called 
for the prosecution, whose statements have been taken down in writing as aforesaid. 
And it allows the accused, upon his request, to have access to a copy of the recorded 
statement, and thereupon to use it for one purpose, only, vU , to break down the 
evidence of the prosecution v/itnesses already standing against him. On the face of 
it, the proviso does not cover the case of a witness for the defence whose statements 
may have been recorded by a policeman, nor allows the prosecution to impeach the 
credit of such a witness by exaimning him upon any statement he may have made to 
the police— NoroyoM, 32 BomLR. 1H; Vithu, 26 Bom.LR. 9S5, 26 CrLj. 223 (224), 
S3 I C. 1007, AI.R. 1924 Bom 510. tMiere, therefore, after. a defence witness, who 
- proved a main plank in the defence case, was examined, the Judge recalled a Police 
Officer who was a prosecution witness and allowed him to give evidence after consulting 
his case diary to the effect that no sudi statement had been made to him during 
investigation by the defence witness, hetd that no such use of a statement made to a 
Police Officer during investigation was warranted by the provisions of sec. 162, Cr. P. 
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Code. As llic endence was used to demolish the most important portion of the 
defence case, it must also be held that its admission prejudiced the accused to such 
an CTtenl that the \crdict of the jury cannot be upheld — EbTohim Mondal v. Emp, 
40 CrLJ 665, 182, IC 405, AIR 1939 Cal 330, 43 CWN 781, 12 RC. 61. Such 
statement cannot be used for corroborating the defence witness — Ntjibuddtn, A.I.R. 1933 
Pat 589 (593), 14 PLT. 543. 

A icitwfjs summoned by tbe Court at the suggestion of the defence cannot be 
contradicted v.ith his statements before the police; in as much as the proviso to this 
section 13 inapplicable to such a case — GmudiUa, 28 Cr L J. 828, 104 I C. 444, A I.R. 
1927 Lah 713 Whether the statement is signed or not, it cannot be used by any 
party to contradict any one but a prosecution witness Therefore neither the prosecution 
nor the defence can contradict a Court vjttness with reference to his' statement before 
the police — Bhupol Chandra v Emp, 44 CWN. 451 (453). 

This section does not prevent the prosecution, after a witness has made a statement, 
from asking him simply whether he mads that statement to the police, or when a 
witness has made a statement m his deposition, from ad<mg the Sub-Inspector whether 
in fact the witness had made that statement to him In doing this, there is no use o} 
the statement recorded by the police during their investigation; the witnesses or the 
Sub-Inspector are mercl> asked as to a certain fact — Guhi Mian, 4 Pat. 204, 27 Cr.LJ. 
524 (526), 93 I C. 938, AIR 1925 Pal. 450 With due deference it Is subrmtted that 
this view of law is of doubtful authority There is. however, nothing m this section to 
prevent the question being put whetlier the witness made any statement to the police 
or he was questioned by the police — Mohan Banja’i. supra. But the Bombay High 
Court is of opinion that if the Sub-Inspector is asked as to whether an accused or a 
witness had said so and so to him during investigation, it amounts to a use of the 
statement If the Sub-Inspector answer, ‘yes’ he is dearly using the statement; if he 
answers 'no' he is still using the statement to sho^7 that it omitted something material 
-hsuf Mahomed. 55 Bom 435. 33 BomLR 305, 32 CrLJ. 1077 (1079). This seems 
to be the better new. 

Under this section statements made to a police-olhcer are prohibited from being 
used for any purpose save as provided in the section; and there is no provision for 
allotving the Judge to use such statements for confronting the witnesses with them. 
To use the statements for this purpose is to contravene the provisions of this section. 
The power conferred on the Judge under sec 165, Evidence Act, cannot be exerrised 
for the purpose of introducng evidence m contra%'cntion of the law. The last para of 
sec. 2 of the Evidence Act leaves the provisions of Cr. P. C., una^ected — Keramat, 27 
Cr.L.J 277, 92 IC. 453, 42 CLJ 528, AIR. 1926 Cal. 320; Rahijaddi, 35 CW.N. 
317, 58 Cal. 1009, 132 I.C. 159, 32 Cr.L J. 841, 1931 Cr C. 253, A I R. 1931 Cal 189. 

It is illegal for a Magistrate to use as tvidenee against the accused the statements 
made by prosecution witnesses before the police by comparing them with their deposi- 
tions, and. as a result of that comparison, to convict him— Larmon, 9 Bom.L R. 895, 6 
Cr.LJ. 224; Narayan. 32 Bom HI (118) (FB); Ausan, 9 OW.N. 437, 33 Cr.LJ. 
566 (567); Bahau-ala, 1886 B.R. 17. See also Raghunalhmal v. Paliram, A.I.R. 1937 
- Nag 394, 172 I C 177 IVTiere in the course of a trial, the Magistrate allowed some 
of the accused to use statements made before the police by the prosecution witnesses, 
for contradicting those witnesses, without bringing those statements on the record, 
and the Magistrate referred to those statements to see if the names of the accused 
were mentioned therein, and convicted those of the accused whose names wefe mentioned 
bj' two or more witnesses before the police, held that the procedure was in-fgular; 
but the irregulanty was curable by set 537, If there had no failure of justice 

—Nurmahomed, 54 Bom. 934, 32 BomLJ^ 1279, 32 Cr.LJ. 239 ( 240). See also 
Deo Lai. 34 CrLJ. 918. 145 IC 426. AIR. 1933 Pat. 440, 14 P.L.T. 393. 1933 
Cr.C.974. 

A witness was examined in the Court of the committing hfagistrate and was not 
cross-examined with reference to his statements before the police. He died and his 
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evidence was put in before the Court of Sesaons; defence prayed for cross-examinins 
the Sub-Inspector in the Court of Sesaona with reference to the statements made by 
that witness before him The prayer was rightly disallowed as sec. 162 did not apply 
to such a czs^Azimuddy, 31 C.W.N. 410. 54 Ca!. 237, 38 CrLJ. 99, 99 I C. 227, 44 
C.L.J. 253, AIR. 1927 Cal. 17. A statement made to the police is not admissible 
in evidence, although the person who made the statement is dead at the time of the 
trial — Sundar Lai v.''Em{) , 40 P.L.R. 421. 

According to the recently amended provisions of sec. 162, statements of wtnesses 
recorded by the investigating officer can only be used to assist the accused in particular 
by showing that a witness who in Court deposes to certain facts has at an earlier 
stage made statements to the police which are contradictory to the testimony which 
he gives in Court. They cannot be used in cross-examining the witnesses at large 
for the purpose of showing that the statements did not corroborate or assist the story 
as put forward in the first information report — Badri Cltotcdhuri, 6 P.L.T. 620, 27 
Cr.LJ. 362 (365), 92 I C 874, A I.R. 1926 Pat. 20. 

The statement of a prosecution witness that he mentioned the fact of his recognition 
of the accused to the investigating officer in the course of Investigation is undoubtedly 
a statement which this section has the effect of excluding — Nitai Koley v. Emp., (1939) 
1 Cal. 337. 

502A. ‘Police Officer*: — An excise officer cannot be regarded as a Police 
officer for the purposes of sec. 162, Cr. P. C A statement made to him can, therefore, 
be used for the purpose of contradicting even a defence witness under the provisions 
of sec 155 of the Indian Evidence Acx—KetalaU, 35 Cr.L.J. 1178, 150 I.C, 980, AIR. 
1934 Cal. 616. Without considering the view adopted in this case it has been laid 
down by the same High Court that It was intended that in making an Investigation 
under the Bengal Excise Act (V of 1909 B.C ), the Excise Sub-Inspector should have 
the status of a police-officer and, therefore, a statement made to him in the course of 
an investigation would also be inadmissible under the provisions of sec. 162 — /o|r«^r«, 
40 CW.N. 29, 36 Cr.L.J, 1366. 158 I.C. 385, 63 Cal. 419, A.LR. 1935 Cal. 621, 1935 
Cr.C. 1044. But the Bengal Excise Act does not give a Custom Officer any powers 
of investigation and, therefore, a statement made to him does not fall within the 
mischief of sec 162 Cr. P. C , and is admissible In evidence — Ckulom Dastsit Khan 
V Emp, AI.R. 1939 Cal. 623, 12 RC. 244. 41 Cr.L.J. 40, 184 IC 581. - 

502B. ‘In the course of sin investigation under this Chapter’: — 
The Police when investigating a case under the pieventive sections of the Cr. P. C, 
are not acting under this section. Moreover the inquiry under Chap. VIII of the 
Cr. P, C„ is not an enquiry into an offence, and, therefore, this section cannot be used 
to shut out statements given to the Police by persons who are afterwards called as 
witnesses— Ear* Singh, 34 Cr.L.J. 951, 145 IC. 379, 1933 M.W.N. 720, 38 ML.W. 393, 
AIR. 1933 Mad 688, 65 M L,J. 478, 1933 Cr.C. 1244, 56 Mad. 987. The investigation 
under this section refers to the comnussion of either a cognizable or a non-cognizable 
offence which was under investigation at a time when such statement was made. 
The investigation made with respect to proceedings under Chap. VIII does not fall 
within the investigation relating to offences under Chap. XIV, Cr. P. C , and, therefore, 
this section does not apply to the statement taken in the investigation, if any, made 
^under sec. 51 (1) (b), Bombay Distnet Police Act (Bom. 4 of 1890). An accused 
can have the benefit of the proviso only if the magisterial inquiry is to establish his 
guilt or innocence of the offence which was the subject of the investigation and not 
when the offence investigated is not the factum probandum at the trial but only 
evidence to establish it — Barjarji FTomji Bharucha, 33 Cr.L.J. 797, 139 I C. 628, 34 
BomL.R. 258, A.LR. 1932 Bom. 196, 1932 Cr.C. 200. Ind. Rul.,1932 ^m. 521. 

A police investigation begins with the proceedings taken under sec. 154, .Cr. P. C., 
that is the recording of the complaint, and the power to record such a complaint rests 
in an officer in charge of a police station. Therefore the statements made by the 
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complainant to constables before lodging information under sec. 154 do not come T^ithin 
the prohibition of this section-— A/ffrorafi, 34 Cr.LJ. 870 (873), 144 I.C. 895, 35 
BoraLR 474, AIR 1933 Bom. 266, Cr.C 678. 57 Bom. 400. See also Moni 
Mohan. 35 a\V.N 623 ( 631), 58 Cal 1312, 33 CrLJ. 138, A I.R. 1931 Cal 745, 
1931 CrC. 1009. In a case which rose up in the mind of a Pohce Officer from very 
shadowy beginnings, the investigation must be held to start from the moment when 
he formed the opinion that these were grounds for investigating a crime — Sif Ro Saw 
V. Entp. 37 CrJ-.J. 1137 (1138), 165 IC 319, AI.R. 1936 Rang 455, 1936 Cr.C. 
Kl, 9 R.Rang.201 But where a girl was taken away from her husband’s place to a 
different district where a constable took her to the thanah and made a report after 
which her statement was taken down by the Sub-Inspector, Held that the girl’s state- 
ment was inadmissible in evidence} in as much as the Sub-Inspector could have 
investigated the case there and it could hardly be denied that in recording the state- 
ment of the girl and the statement of the constable the Sub-Inspector was proceeding 
to collect e\idence— A'Aarai/i. 34 CrLJ 1215. 146 I a 199, 1933 A.L.J. 923, A.I.R. 
1933 All 665, 1933 CrXJ. 1145, 20 A.lCrR. 439. 

Statements made to a C I D. officer must be deemed to be statements made in 
the course of investigations by him— Aogan/i Appayya, 40 CrLJ, 108 (109), 178 IC. 
616, 1938 M W N 825, 48 M L.W 322, A I.R 1938 Mad 983 

Statements of witnesses made in a departmental inquiry, which was not held under 
Chap xn'. Cr. P C, do not come within the purview of sec. 162 or 172, Cr. P. C. 
They are also not privileged under sections 123, 124 or 125 of the Indian Evidence Act. 
The accused are entitled to cross-examine the witnesses under sec. 153 of the Indian 
Evidence Act on the statements made by them at the departmental enquiry. The 
Court can cause production of these statements under sec 94, Cr. P. C., at any stage of 
the proceedings — Muharnmad Rahtm, 36 Cr.LJ 581, 154 IC 762, A.IR. 1935 Sind 
13, 1935 CrC. 124 (FB ), following Harbans. 16 CW.N. 431, 13 CrLJ. 445, 15 I.C 101. 
When the defence called for these statements and they were thereupon produced and 
Inspected and were mostly used for cross-examining witnesses, the prosecution can insist 
on their admission as evidence in the case under sec. 163 of the Indian Evidence Act— 
Government of Bengal v. Sanfirem Mondal, 32 Cr.LJ. 10, 127 I C. 657, AI.R. 1930 
Cal 370, 58 Cal 95, 1930 Cr C 634, Ind. Rul. 1931 Cal. 855. See also /ehangir, 28 
CrLJ. 1012, 106, IC. 100, 29 BomLR. 996, A.IF. 1927 Bom. 501. 

See also Notes 188, 191, 480, 5(X)A and 543. 

502C. Whether in a police diary or otherwise*: — What is intended 
to be recorded under sec 172, Cr P. C., is what the Sub-Inspector did — the places where 
he went, the people he visited, what he saw, etc. No statement can be said to be recorded 
under that section and so would be a privileged one. It is quite clear now that there 
is no distinction between a statement recorded under sec. 162, Cr. P. C, and a state- 
ment recorded under sec 172, Cr. P. C , if a poliCT-officer purports to record a state- 
ment under the latter section ’The object of amending the section is that the pohce 
should no longer claim any priMlege in respect of any statement on the ground that it 
is a statement recorded under sec. 172 It is quite immaterial whether the statement 
is labelled as recorded under sec 172, Cr. P. C It is also immatenal whether the 
statement as recorded is the actual record of the words used by the witness. It is 
sufficient even if the statement is recorded in the form of a memorandum of what the 
witness had said to the police officer; it is aviulable for the purpose of contradicting the 
witness. It is not necessarj’ in order that an accused person may be allowed under 
sec. 162 to contradict the witness that the statement must contain the vej>’ wonJj used 
by the witness— Afnjfraddi, 28 CrLJ. 805, IW IC 245, 31 CWJ4. 9S0, 45 CJ,J. 561, 
AI.R. 1927 Cal 644. It is immaterial whether the statements are In exlenso or are 
in the form of compressed memoranda and whether they are recorded in the third person 
or in the first person, provided they are sudi statements as can be utilired to contradict 
a witness with his statement in Cburt in the manner pros-ided by sec. 145, Esidence 
Act. It is just as possible to contradict a witness on a memorandum as it is on a full 
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statement and it is generally immaterial for the purpose of contradiction whether or 
not the statement is in the actual words of the witness. It would be absurd to hold 
that a police officer by the simple expedient of inserting in his diary’ a statement of a 
witness in an oblique or abridged form could protect such statement from being used in 
the way the law allows — HaJi, A I.R. 1935 Sind 145 (175). See also Jadumndan, 
2 Luck. 605. 28 Cr.L.J. 802 (801), 101 IC 242, 4 O.W.N. 699, A.I.R. 1927 Oudh 321? 
Bansidhar. 53 All. 458. 32 Cr.LJ. 562 (563) } Hamid Khan, 28 N.L.R. 291, 34 CrX J. 127 
(129). It matters not whether the statement was made orally or. was reduced to 
writing or whether in extenso or in an abridged form it is set out in a Special Diary 
under sec. -172, or in any other document, or whether it is proposed to adduce oral 
e\ndence of the contents of the statement — Ngo Lun Thouni, 35 Cr.L.3. 1487 (1489), 
158 I.C. 784, AIR. 1935 Rang. 370, 13 Rang. 570, 1935 CrC. 1088 (F.B.). See also 
Notes 497 and 501. 

As to the value of a compressed memoranda see the observations of ’Agarwala, J. 
quoted below in Note 503 (rf). 

502D. ‘In respect of any ofTence under investigation at the time*: — 
In the course of an investigation of a dacoity case a person made a statement to the 
Police which was taken down in writing He was subsequently murdered and the Police 
officer was also murdered a few days later. In the trial for the murder of the person 
who made the statement, the statement was put in by the prosecution. Held that it 
was obvious that the inquiry or trial, in which it was sought to use those records as 
evidence, was not under investigation at the time when those statements were made, 
that sec. 162, Cr. P. C , had no application to the case and that statements were adnus- 
sible under sec. 32 (2) of the Indian Evidence Act— Abdul Azh, 34 CrXJ. 109, 140 
I.C. 578, A.I.R. 1932 AIL 442, 1932 AL.J. 301, 1932 CrC. 562, Ind. RuL 1933 AU. 16. 
But when the statement has not been made in the course of investigating the offence in 
respect of which the trial is held, neither the main part of sec. 162 nor the proviso 
’has any application. Such a statement 1$ as good evidence as a statement made to 
.any other petson—Kovum Subbajja v. Peta Veetaya, 34 Cr.LJ. 137, 141 I.C. 276, 
1932 M.W.N. 1074, 36 M.L.\V. 759, Ind. RuL 1933 Mad. 102, A.I.R. 1933 Mad. 65, 
56 Mad. 154, 1933 Cr.C. 81, 63 MX.J. 794. The prohibition in sec. 162, Cr. P. C, 
against the use of statements made to the Police relates only to the use of them at an 
enquiry or trial in respect of any offence under investigation at the time when such 
statement was used. That, section does not forbid an accused person to contradict a 
witness by a previous statement made to the Police in an investigation not made in 
respect of the offence for which the accused is being tried. So far as statements not 
reduced to writing are concerned there is no reason why statements made to a Police 
Officer in the course of an investi^tion should not, if relevant under the Evidence Act, 
be used at a tnal for an offence not under investigation when they were made, prorided 
that they are not held pnvileged by the provisions of sec. 123 or 124 of the Evidence 
Act. But the record of a statement heard by a Police Officer in exercise of the power 
conferred by sec. 161, Cr. P. C, and recorded either in the diary or separately in the 
course of investigation proceedings, is an unpublished official record relating to an 
affair of state, evidence derived from which cannot be produced in a case to which the 
first proviso to sec. 162, Cr, P. C, is not-applicafale except vrith the permission of the 
cfficer at the head of the Police Department. If the accused has succeeded in having 
the original record of the statement produced, notwithstanding objections raised under 
secs 123, 124 or 125 of the Evidence Act. and the Pohee Officer has referred to it to 
-refresh his memory under sec. 159, Evidence Act, the provision of sec 145, Evidence Act 
will apply. It is not a public document, a copy of which must be given on demand under 
the provirions of the Ind an Eiddence Act— Boy Nath v. Mohammad Din, A.I.R. 1936 
Lah. 359, 17 Lah. 472, 1936 CrC. 300, 38 Pi.R. 1040. 166 I.C 501. 

This section lays down that a statement made by a witness to the Police in the course 
of an in\-estigation into an offence cannot be used against him at an inquiry or trial 
of the same offence? but there is notlung in this section to prevent the statement being 
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used against him in a trial of a different offence for which he himself is prosecuted 
(e.g, offences under secs 192, 193, 211, 1 P. C.), \ihich offence was not under investi- 
gation at the time when the statement \ras made — fogesh v. Suiendra, 35 C W.N. 838 
(840), 1931 CrC 837, 33 CrLJ. 60, 134 IC. 1265, A I.R. 1931 Cal 637, Ind. Rul 
1932 Cal 49. The use of the statement of the accused, in a complaint subsequently 
made by him under sec. 211, I. P C„ as of that made by any other person who made 
a statement during the investigation, is gosemed by the provisions of the Evidence Act. 
Sec 162, Cr. P. C., has no application m that case at all-^AivW v Emp , 39 CrLJ. 68, 
20 N.L.J. 280, 172 IC 156, 10 R.N 169. AIR. 1938 Naf. 110 But, in a case in 
which the pohee investigated a case of theft and lodged a complaint under sec. 182, 
I P. C, against the informant, the Patna High Court held that he was entitled to get 
copies of statements of the prosecution witnesses cecoided during the aforesaid investiga- 
tion, under the provisions of sec 162, Cr P. C . — Dinanalh Sahay v. Emp, A.I.R. 1939 
Pat 174, 40 CrLJ 509. 17 Pat 622. 20 PL.T 70. 1939 P.WN 136, 160 IC 845. 
5 BR 501, 11 RP. 5t5 This section does not prohibit the, use of statements, made by 
any person to a police-officer m the course of an investigation under Chap XIV, in pro- 
ceedings under sec 476 of the Code m cases where the alleged offence which is under 
consideration in the proceedings under sec 476 was not under investigation at the time 
when the statements were made— U Him Cyaw. 28 Cr.LJ. 433 ( 437), 5 Rang. 26, 
101 l.C 465. 6 Bur.L J 32. A I R. 1927 Rang. 113. 

Where the police refused to chatlan the accused after investigation and the accused 
was summoned on a complaint, the provisions o( sec. 162, Cr. P. C, apply and the 
accused can get copies of the statements of the prosecution witnesses to contradict them 
—Hari Core, 28 CrLJ. 14. 99 IC. 46, 9 N.LJ 167, A.I.R. 1927 Nag 14. But sec 
Jagannalh, A.IR. 1935 Nag 23 (24), quoted under Note 503 (a). 

503. First Proviso: — The first proviso to this section makes an exception 
in favour of the accused but it is an exception most jealously circumscribed under the 
previso itself. “Any part of such statement" which has been reduced to wnting may 
in certain limited circumstances be used to conltadtcl the witness who made it. The 
limitations are strict; (1) only the statement of a prosecution witness can be used, and 
(2) only if it has been reduced to wntingi (3) only a part of the statement recorded 
can be used; (4) such part must be duly proved; (5) it must be a contradiction of the 
evidence ol the witness in Court; (6) U must be used as provided in section 145 oJ the 
Evidence Act. that is, it can be used only after the attention of the witness has been 
drawn to it or to those parts of it which it is intended to use for the purpose of con- 
tradiction— Badri. 27 CrL.J. 362 (368). 6 PL.T. 620. 92 IC. 874, AI.R. 1926 Pat. 20. 
See also Afehomed Adam Chokan, 38 CrX.J. 327, 167 IC 43, 9 RB. 274, 38 BomLR. 
1186, A I.R. 1937 Bom. 60 

(a) Right of accused to get copy of statement:— Under the first proviso 
as it stood before the present amendment, the words ‘may if the Court thinks it expedient' 
(see the old sertion cited parallel) show that the accused was not entitled, as a matter 
of right, to obtain access to a copy of the written statement His right to obtain such 
copy was left to the discretion of the Court— A'aro>-a»r. 32 Bom. Ill; Nasiruddin, 16 All. 
207 (208). The accused could get a copy only if the Ckiurt thought it expedient in the 
interests of justice to furnish him with such copy— Dadan C«i. 23 Cal. 1023; In re 
Thijuvengada. 26 MLJ. 182, 15 CrL.J. 289. 

Under the present law, the words “shall direct" would sfem to give the accused 
a Tight to obtain the copies See Venkatasubbiah, 48 Mad. 640, A.I.R. 1925 Mad. 579, 
85 IC. 209, 48 M.L.J. 195, 26 Cr.L.J. 721; Nga Lun, AI.R. 1935 Rang. 370 (372), 
36 Cr.LJ 1487, 13 Rang, 570, 158 l.C. 784, 1935 Cr.C 1083 {F.B.); Vistcanalk, 
AI.R. 1936 Nag. 249, 1936 Cr.C. 1010. (But such right has again been curtailed 
by the second proviso). Under the amended section 162, it is obLgator^* on the part 
of a Judge to give the accused copies of the statements recorded under sec 161, subject 
only to the exduaon of irrelevant matteis wtudi the public interest requites should 
not be disclosed — Madari Sikdar, 54 Cal. 307, 28 Cr.LJ. 5S2. The language of this 

CR.-32 
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section is mandatory, and a Court has no power to refuse the application for copies. 
The fact that the police had not recorded the statements of the prosecution witnesses 
in full but had only made a memorandum of them is not a sufficient reason for refusing 
copies. Omission to supply copies is an illegality sufficient to vitiate the proceedings 
—Bansidhar, 53 All 458, 32 Cr.L.J. 562 (563), AIR. 1931 All. 262, 1931 A.L.J. 157, 
130 I C. 625,1931 CrC. 422; Hart Core. 28 Cr.L.J. 14. 99 I C 46, 9 N.L.R. 167, A.I.R. 
1927 Nag 14; Chedi. 28 CrLJ. 597, 102 IC. 773, 8 P.L.T. 613, AIR. 1927 Pat. 325; 
Vishtvanath, A.I.R. 1936 Nag 249, 1936 CrC. 1040 Tlie Legislature has given a 
statutory right to the accused to inast upon his being supplied with the copies of the 
police statements so that he may be able to diow by means of cross-eramination that 
the witnesses are making statements in Court which are directly contradictory to what 
they stated before the police, and the Courts should be careful to see that the trial of 
an accused is coducted in the manner so carefully laid down by the Code. The provi- 
sions oi sec 537, Cr. P. C., cannot be called into aid by the prosecution because unless 
the statements of the witnesses before the police have been furnished to the accused or 
have been seen by the Court itself, the High Court is unable to say that the accused 
has not been prejudiced. IVhere there is a violation of the plain directions in the 
statute as to the mode in which the trial of the accused should be conducted the High 
Court is bound to assume prejudice to the accused — Dinanath Sakay v. Etnp . A.I R. 
1939 Pat. 174 (176), 40 CrLJ. 509. 17 Pat. 622, 20 PL.T. 70. 1939 P.W.N. 136. 180 
l.C. 845, 5 BR. 501, 11 RP. 545 ^Vhere counsel for the defence has been deprived of 
his proper opportunity of effectively cross-examining witnesses called for the prosecution, 
it is impos^ble to say that this has not occarioned a failure of justice It is a failure 
of justice to deprive an accused of his legal rights, i‘ e , of defending himself effectively— 
MuiaBar Khan v. The Crown; I.L.R. 1939 Lah 509 (512). The Rangoon High 
Court took a different view. ^Vhere the Judge did not provide the copies of the 
whole of the statements of the witnesses which were desired by the accused’s pleader, 
did not record his opinion for exetudmg parts of those statements and did not postpone 
the cross-examination of the witnesses until the ropies had been suppOed, held that 
the errors committed were at the most inegulanties falling within the purview of 
sec 537, Cr. P. C— N|a U Khine, 36 CrLJ. 665 (669), 155 l.C. 66. A I.R. 1935 Rang. 
98, 13 Rang 1, 1935 CrC. 307,. But see Sulaiman Mohamed Bkolat, 30 CrLJ. 538, 
A I R. 1929 Rang 87, 115 l.C 899, 6 Rang. 672. This is also the view of the Bombay 
High Court and the Sind Judicial Comnusrioner’s Court — Nut Mahomed, AI.R. 1930 
Bom 595, 129 I C. 156, 54 Bom. 934; Hori. AI.R. 1935 Sind 145 (178), 36 CrLJ 1161, 
157 I C. 697, 28 S L R. 397, 1935 Cr.C. 753 See also Abdullah Khan. 34 Cr.L.J. 256, 
141 I C. 879, Ind Rul. 1933 Smd 79. A.I R. 1933 Sind 188. 1933 Cr.C. 569; Hafiz 
Muhammad. 32 Ct.L.J. 635. 131 IC. 17. AI.R 1931 Pat. 150, 12 P.L.T. 393, 1931 Cr.C. 
390. See also Mahadeo v. The King. 40 CWJ7, 1164 (P,C ). 

This section does not authorise the Court to look into the statement in the police 
diaries for the purpose of fiinding out whether it is contradictory to the statement made 
in Court or not, before granting the application for copies The accused has the right 
to get the copies and examine the statement for himself to find out whether there are 
no contradictions— //iflri Cope, 8 Pat 279, 30 CrLJ 858 (860), 118 IC. 130, 10 
P.L.T. 460. AIR. 1929 Pat 268, 1929 Cr.C. 21, Ind Rul. 1929 Pat. 482; Vsman. 
21 SLR 239. 31 Cr.L.J 592 (593), 123 IC. 6®. AIR 1930 Sind 153; Murtha Khan. 
1934 CrC. 569, A.I.R.-1934 Nag 138; Nek Fam. 32 Cr.LJ. 370 (371), 129 l.C. 267, 
Ind Rul. 1931 All 139. A I.R. 1931 AIL 273, 1931 Cr.C. 337. 

The stale in an inquiry or trial at which an accused person is entitled to ask for 
a copy of a statement made by a prosecution witness to the police in the course of the 
investigation, is the stage when the witness is called for the prosecution; that is, when 
he is under cross-examination and has already made a statement which the accused 
wishes to contradict by proof of his former statement to the police. Consequently, th® 
accused is not entitled to the copies before cross-examination is opened at all — In re 
Peramasami, 22 ML.W. 784, 27 Cr.LJ. lOO, 91 l.C. 532, A.IR-1926 Mad. 183; Shaikh 
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Usman, 52 Bom 195, 29 BomX.R. 1581, A.I.R. 1928 Bom. 23, 29 Cr.LJ. 221 (223). 
The accused may apply for a copy of the statement of a witness to the police at any 
time after he has been called, that is, at any time after the witness has entered the 
witness-boT and while he is giving e\’tdaice~Nga U Khine, 36 CrL.J. 665 (668), 155 
I C. 66, AIR 1935 Rang. 98, 13 Rang. 1, 1K5 Cr.C 307. The question whether the 
right time to apply for copies is when a witness enters the box or when his evidence-in- 
chief is concluded was left undecided in Babarali, 30 CrLJ. 580 (582), 116 IC. 167, 
AIR. 1929 Cal 182, 49 CLJ. 197, 56 Cal 810, Ind. Riil. 1929 Cal 455 In 
Ahmadar Rahaman v. Emp, 44 C.IVJ'J 310 (343) it has, however, been laid down 
that where a statement made by a prosecution witness has been recorded under sec. 162, 
Cr. P. C , the accused is entitled to demand that a copy of it should be furnished to 
him, only when the witness is in the witness-box to give his evidence against the 
accused and is sought to be cross-examined under sec 145 of the Indian Eindence Act. 
In a case tnahle exclusively by the Court of Session the accused can get copies in the 
Court of the committing Magistrate before he hmshed the inquiry or in the Court of 
Sessions dunng the trial — Babarali, supra See also Dadan Gazi, 33 Cal 1023. The 
accused is entitled as of right, to obtain a copy, not when the witness has been examined, 
but as soon as he is "called” for the prosecution There is a difference of opinion on 
the point of time, tie, whether copies should be granted when a witness is cited or 
when he is actually produced in the witness-box? but, at any rate, the law is clear that 
copies of statement should be granted before the examination commences provided that 
an application thereof has been made in time — Mutliza Khan, 1934 Cr C. 5S9, 35 Cr.L J. 
1213, AI.R. 1934 Nag. 138? Hart Gore, 28 CrLJ. 14. 99 I C. 46. 9 NLJ. 167, A.IR. 
1927 Nag. 24. It IS not till the evidence-in-chief of a ivitness is given that a pleader 
or advocate can decide what material he will use for cross-examination, and it follows 
that he is by no means bound to declare his witnesses beforehand, but that, on the other 
hand, he exercises an undoubted nght when he makes his application for the statements 
made before the police in respect of each separate witness as the need arises— Bra^maya 
V The King, AIR. 1938 Rang 442 (444), 40 CrLJ. 265. 179 I C. 783. This section 
does not authorise the granting of copies after the evidence of the witnesses has dosed, 
and there is no use to which such sutcmentscan then be put— ^ara/ Bali, 36 CrLJ. 65 
(66), 56 All. 750, 152 I.C. 249. AIR. 1934 All 340, 1934 CrC 418. This section 
entitles the accused to a copy of the statement made by a witness to the police in order 
that it might be used for contradicting the statement made by the witness in Court 
But where the witness was discharged without being examined or cross-examined, so that 
he made no statement in Court, the accused is not entitled to get a copy of that witness’s 
statement to the police— ira/i’rf AU. 7 Pat 153, 30 Cr.L.J. 273 (275), 114 IC. 220, 
A.I.R. 1929 Pat. 34, Ind. Rul 1929 Pat. 140, 10 PL.T. 297. It is only at the time of 
cross-examination and when the cross-examination has laid the foundation for the 
suggestion that the evidence given by the witness in Court, is contradicted by his 
statement recorded under section I6I, that the accused is entitled to ask the Judge 
to refer to the writing and grant Wm copies. Sec. 162 does not impose a duty upon 
the Judge of granting a copy of the statement recorded under sec. 161 before ooss- 
examination has been opened — hladari Stkdar, 102 I.C. 550, A.I.R. 1927 Cat 514, 
28 ^r.LJ. 582, 54 Cal 307, The same High Court did not accept it as a posable 
interpretation of this section — Babarah, supra But the abovementioned pnndples of 
law enunciated in Madaii Sikdar's case ^ been quoted with approval in the recent 
case of Ahmadar Rahaman v. Emp , 44 C.WJI. 340 (343). The Court is not competent 
to direct that the accused be furnished with a copy of the statement unless it contains 
something which constitutes a contradiction of a statement made by the witness in lus 
deposition at such inquiry- or trial These two circumstances must co-exist before an 
accused is entitled under ^is prov’iso to sudi copy — Saadat Mian, 6 Pat. 329, 28 CrXJ. 
709 (714), 103 I.C 597, A.I.R. 1927 Pat. 243. 8 P.L.T. 780 Tlie Patna High Court 
has. however, held in another case that the accused is entitled to a copy as soon as the 
witness Is produced in Court, and there is notlung in this section wWch requires that 
the cross-examination must be opened before the accused is entitled to a copy Ram 
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Culan. 29 CrLJ. 297 (298), 107 LC. 817, 9 PX.T. 92. 7 Pat. 205, A I.R. 1928 Pat 
215 (idssenting from 22 M.L.W. 784, 54 Cal. 307 and 6 Pat. 329). The Allahabad 
High Court takes the same vnew in Tahal Saithwar, 53 All. 94, 32 Cr.L.J. 578 (579), 
130 I.C. 696, A.I.R. 1931 All 34, 1931 Cr.C. 207, 1931 A.L.J. 10, 53 AIL 94, Ind Rul. 
1931 All. 312, dissenting from Madari Sikdar, supra. 

Section 162, Cr. P. C., does not require the Court to satisfy itself before granting 
a copy to the accused that a certain contradiction exists. Subject to the provisions of 
the second proviso regarding any part of the statement, the Court must grant the copy 
and it is for the accused’s counsel to examine it after it is granted to discover whatever 
contradictions may exist — Dastagir, A.I.R. 1937 Mad, 822, 1937 M.W.N. 730, 46 M L.W. 
323, 171 I.C 962, I.L.R. 1938 Mad 180,. (1937) 2 ML.J. 402, 1937 M.Cr.C 267, 
following Jhari Cope V. Emp, A.IR. 1929 Pat. 268, 1929 Cr.C. 21, 118 I C. 130, 30 
Cr.L J. 858, 8 Pat. 270, 10 P L.T. 460 and Nga Lun Thaung. A.I.R. 1935 Rang. 370, 1935 
Cr.C. 1088, 158 I C 784, 36 CrLJ. 1487, 13 Rang 570 (F.B ). See also Public Prose- 
cutor . Madras v. Vedi. A.IR. 1^0 Mad 185. 1930 Cr.C. 185, 122 I.C. 463, 31 CrXJ. 
414, 1929 M.W.N. 885; Dinanath Sahay v. Emp. A I.R. 1939 Pat. 174, 40 Cr.L.J. 509, 
17 Pat. 622, 20 PL.T. 70, 1939 P.W.N. 136. 180 I.C. 845 and the rulings quoted in the 
previous paragraph. 

The cross-examination of the witness must be adjourned until the necessary copy 
has been given. This is essential, for it would defeat the object of granting a copy of 
the statement to the accused if he were to be provided with a copy only when cross- 
■exandnation of the witness had been completed, or almost completed. It will rarely be 
. necessary to exclude any part of the witness’s statement to the police under the second 
proviso to sec. 162, and, therefore, the difficulty that such postponement ol cross- 
examination might cause delay In the trial can usually be obviated by having copies of 
the police statements in readiness at commencement of the tnal, or it would be a 
sufficient compliance with the law to allow the delence pleader to see the original state- 
ment of the witness to the police and to cross-etamine thereon while the copy is being 
prepared— Nga U Khine, 36 Cr.LJ. 665 (668), 155 I.C. 66, AI.R. 1935 Rang 93, 
13 Rang. 1, 1935 Cr.C. 307, following Soadat Khan, 28 Cr.L.J. 709. 6 Pat. 329, AI.R. 
1927 Pat. 243, 103 I C. 597. See also Babarah. 116 I.C. 167, A.I.R. 1929 Cal. 182, 
30 CrLJ. 580, 56 Cal 840, 49 CLJ 197. The above principles of law were also held 
to be applicable to an inquiry preliminary to commitment to the Court of Session— 
Saadat Khan, supra. 

In practice there need be no difficulty in complying with the statute even in a 
summons case; although it is true that the accused is ordinarily called upon in a 
summons case immediately to cross-exanune the prosecution witnesses as soon as the 
statement-in-chief of each witness has been recorded; but that procedure is subject to 
the provisions of sec. 162, Cr. P. C., and assumes that at that time the accused had 
been provided with the statutory materials which are his undoubted right to possess m 
order to cross-examine the prosecution witnesses. In such cases it will be convenient 
and consistent with the requirements of the Code that the witnesses for the prosecution 
are examined-in-chief on one day and then a very short adjournment is given to the 
accused during which he can be provided ivith the copies of the statements of those 
witnesses who have been examined by the police — Dinanath Sahay v. Emp., A.IJ?. 1939 
Pat. 174 (177), 40 Cr.L J. 509, 17 Pat. 622. 20 PL.T. 70, 1939 P.WJ^. 135, 180 I.C. 845. 

If the notes of statements of witnesses 5re in existence, they must be traceable, ot 
at any rate some serious effort ^ould be made to find them, and satisfactory reasons 
given for their non-discovery. A mere statement by a witness that it will not be 
possible to trace them is not enough, in the absence of evidence to show what efforts 
were made to do so It is for the Court to dedde whether they are really traceable or 
not, and not for a witness. His opinion about the matter is irrelevant — Vishicanoth, 
A.I.R. 1936 Nag. 249, 1936 Cr.C. IWa 

Where the accused was furnished witb materially inaccurate copies of the statements 
of a prosecution witness recorded in tlie police diary, and on discovering the mistake 
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he applied to have that witness recalled for the purpose of re-cross-examination in order 
generally to impeach his credit, held that the accused was entitled to do so — Sadananda 
V. Ran.asjay, 21 CrLJ. 289 (Pat.). 

Statements m the police diarj’ are ordinarily pnvileged and cannot be given to 
outsiders e.\cept under sec. 162, Cr. P. C., and that is limited to the case of an accused 
who IS being tned for an offence under investigation at the time when the statement 
was made Tlierefore, the copies of the statement of witnesses recorded in the police 
diarj’ of another case arising out of the same incident can be rightly refused — Jagannath, 
AIR. 1935 Nag 23 (24); Ba\] Nath V. Muhammad Dm. AIR. 1936 Lah. 339 (361). 
The record of a statement beard by a pohee officer in exercise of the power conferred by 
this section and recorded either in the diary or separately in the course of investigation 
proceedings, is an unpublished official record relating to an affair of State evidence from 
which cannot he produced in a case to which the first proviso to this section is not 
applicable except with the permission of the officer at the head of the Police Department 
(sec 123, Eiidence Act ) — Baij Nath v Muhammad Din, supra See also last paragraph 
of Note 502B 

See Han Gore. 28 Cr L J 14, 99 I C 46. 9 N.L J 167. A I R. 1927 Nag. 14, cited in 
Note 502D 

(b) 'On the request of the accused': — It is clear from the provision of this 
section that the Judge (or Magistrate) has no authonly to look at the police paperf 
unless requested to do so by the accused— Ngn U Khme, 36 Cr.L J 665 (667), 155 I.CX. 
66, A.I.R. 1935 Rang. 98, 13 Rang 1, 1935 Cr C 307. This view of law was held to 
be incorrect by the Full Bench of the same High Court in Emp. v. Nga Lun Thaung, 
36 Cr.LJ 1487 (1489), 158 IC 784, AIR. 1935 Rang. 370, 13 Rang 570, 1935 CrC. 
1088 (FB ), where Page. C.J, also laid down "There is no legal obligation imposed 
upon either the Public Prosecutor or the Clourt to advise the accused to request the 
Qjurt to refer to the statement of any witness to the Pofice under sec. 162, but if must 
be borne m mind that it is the duty of the Public Prosecutor and any ether offiaal 
who may be conducting a prosecution to prosecute, not to persecute the accused, and 
that responsibility rests upon him not to allow the Court or jury to place reliance 
unwillingly upon the evidence of a witness who to his knowledge made a contradictory 
statement to the Police in the course of the preliminary investigation, and in such 
circumstances he ought to inform the Court that it might be expedient that the accused 
should be made aware that he would be entitled to be supplied with a copy of the 
Witness’s statement to the police if he made a request to the Court in that behalf. 
Further, there is nothing in sec. 162 whidi prevents the Court, if in its discretion it 
elects to do so, from informing the accused of his nght, for the purpose of contradicting 
the evidence of the witness, to request the Court to refer to the previous statement of 
the witness to the police and to supply the accused with a copy thereof as provided in 
the section; or, if the accused makes a request to the Qmrt in that behalf, to prevent the 
Court from pointing out to the accused, if it chose to do so, any passages in the state- 
ment which may appear to be material for the purpose in hand. On the other hand, 
merely because the Court thinks it well to inform the accused of his rights under the 
section, it does not follow that it would be prudent for the accused in e\-erj' case to ask 
for a copy of the statement, and it Is for the accused, and not for the Court, to decide 
whether the accused should exerdsc the right gi\en to him under sec 162.*’ See also 
Nga San Ba. 37 Cr.L.J. 414, 161 I.C. 14, A I.R. 1936 Rang. 73; 1936 Cr C 80. 

The procedure prescribed by see 162 must be strictly followed. A Court is not 
justified in admitting a statement made by a persim to a police officer, unless the accused 
Or his pleader asks the Court to refer to sudi record. Section 162 is in this point 
fciplidt — Nga Po, 4 Rang 356, 27 CrXJ. 1371. 9S IC. 491, AI.R. 1927 Rang. 60. 
See also Note 502, eighth paragraph. 

An oral request by the accused is sufficient. This section does not require any 
Written application. Nor should the Magistrate 3=1; the accused any reason for the 
request, for c\cry Magistrate ought to know that when a statement is required by the 
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accu^d. it must be required lor the purpose of contradicting a witness— Gfcosjoo, 1930 
A LJ. 606, 31 Cr.L J. 555 (556). 123 I.C 685. A.I.R. 1930 AU 737. 

. Section 162, Cr. -P. C, entitles an accused person to request a trial Court to 
refer to a statement previously made by a prosecution witness to a police officer during 
investigation. The Court when so requested is bound to refer to such statement arid 
js bound to provide a copy of it unless of opinion .that it is irrelevant. The onus 
of moving the Court rests upon the accused, but it is obvious that the accused may 
not know what a witness has stated to the police and, therefore, may not use his 
privilege when it might assist him A Judge is clearly at liberty to adopt a course 
at his own instance, which he is bound to do if requested by the accused, and a 
trial Court should refer to previous statements of witnesses, even if not requested by 
the accused, and if such reference reveals any point materially in favour of the accused, 
it should not be disregarded but the Court Aould give a copy to the. accused of its 
own motion in order to prevent a failure of justice — Sultan Mir, A I.R. 1937 Pesh. 10, 
166 I.C. 876, 38 Cr.LJ. 347, 1937 PeshL.J 10, 9 R.Pesh. 75 

(c) ‘If duly proved’: — The words 'if duly proved’ m this proviso clearly show . 
that the record of the statement cannot be admitted in evidence straightway, but that thft 
officer before whom the statement was made, should ordinarily be examined as to any 
alleged statement or omitted statement that is relied upon by the accused for the purpose 
qf contradicting the witness — Vithu. 26 BomL.R. 965, 26 Cr.LJ, 223 (224), 83 I.C. 
1007, A I.R. 1924 Bom, 510 There is no presumption as to the genuineness of the 
statements of witnesses entered in the police dianes, and unless they are duly proved, 
they cannot be used to contradict the evidence given in Court— LcfrA Singh, 26 CrLJ. 
1153 (1154), 6 Lah 24, 88 I C 513, A I.R. 1925 Lah. 357; Rahijaddi, 58 Cal. 1009, 

35 C.W.N. 317 (319), 32 CrLJ. 841. 132 I C. 159, AIR. 1931 Cal. 189, 1931 Cr.C. 
253, Ind Rul. 1931 Cal 543 1 Emp. v Ibjahm. 28 CrLJ. 983 (986), 105 I C 807, 8 
Lah 60S, 28 P L R. 649, AIR 1928 Lah. 17. In every case when a witness is confronted 
with a portion of his police statement which he repudiates, the Police Officer recording 
his statement should be questioned specifically with regard to that portion of the 
statement. The practice of merely asking the Police Officer perfunctorily whether 
a particular document represents Ae witness’s statement as a whole cannot but be 
condemned — Jtwan Das MUwa Ram. 41 CrLJ. 174 (175), 185 I C. 380, A.I.R. 1939 
Lah. 521, IL.R. 1939 Lah 305, Where the Magistrate referred in his judgment to 
the statements of some of the witnesses made to the police, wMch had not 6een proved, 
and he also took into conaderation the statements made by. persons who were not 
examined at all at the trial either by the prosecution or by the defence, the procedure 
was irregular, but this regularity was not a ground of reversal of the conviction— 
Devi Das, 31 Cr.LJ, 343 (345), 10 Lah. 794. 31 P.L.R. 742, 122 I a 93, AIR. 1930 
Lah. 318 Those parts of the statement to the police which are used in cross-examination 
to contradict the witness, must be proved and brought on the record Tins can ordinanly 
be done by the adrmssion of the witness that he made the statement, or by an 
examination of the police-officer who recorded it. If the latter course is necessary, 
in order to avoid delay, there can be no objection to allowing cross-examination subject 
to subsequent proof of the statements— Afga U Rhine, 36 CrL.J. 665 (668), 155 iC. 
66, A.1R. 1935 Rang, 98, 13 Rang 1, 1935 CrC. 307 following Madmi Sikdar, 102 
1C. 550, A.IR 1927 Cal 514, 28 CrLJ 582, 54 Cal 307; Shivlal v. Emp. 39 CrLJ- 
68, 20 N LJ 280, 172 I C. 156, 10 R N 169, AIR 1938 Nag. 110. See also Mahomed 
Adam Chohan, AIR. 1937 Bom 60, 167 I.C 43, 38 BomL.R. 1186, 9 RB. 274, 38 
CrL.J. 327. Formal proof prior to the cross examination is, therefore, unnecessary. 

If the statement, if not admitted, is subsequently not proved, the evidence based on 
it must of course be disregarded. This pnnciple applies whether the provirions of 
sec. 162, Ct. P. C , are applicable to the statement sought to be proved or not — 

V. Emp , supra. 

IVhat is done in Behar and Bengal is that after the attention of the prosecution 
witnesses lus been drawn to the contradictory statements made by them before the 
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police, the inxcsUgating police officer is asked whether those witnesses did or did not 
make the particular statements before him. TTic answer given by the police-officer 
(which IS alwa>s chedccd with reference to what is written in the diaries) is considered 
quite suffiaent to contradict the witness, and neither the original record nor the copy 
of it furnished to the accused is ever proved or admitted in evidence. This practice 
which has prevailed for a long time and \diidi has its own ad\"antages should not be 
disturbed— Mahlon, 32 CrLJ 797 (800), 131 IC 801, 10 Pat. 107, AIR. 
1931 Pat. 152, Ind. Rul. 1931 Pat 241, 1931 Cr.C. 392, 12 P.LT. 798 The correctness 
of this practice seems to hate been questioned in more than one decision of the Lahore 
High ciiurt. 

It is only what is written in the police dianes that can be used under sec 145 
of the Evidence Act to contradict the witness, and what the Sub-Inspector of Police 
staled that a witness said or did not say, is inadmi^ible. The way to prove those 
portions of the written statement of a witness, which has been specifically put to him 
in order to contradict him, is for the accused to mark the passage or passages in the 
copy from the police diaries given to him and then to ask the writer of the statement to 
say that it is a true copj — Dharam Singh, 29 CrLJ. 343 ( 345), 108 IC. 162, AIR. 
1928 Lah 507 following Bahadut Singfc. 95 IC. 467, 7 Lah. 264, 8 LahLJ. 174, A.I.R. 
1926 Lah. 367, 27 Cr L J. 803, 27 P.L.R. 379 and Labh Smgh, 88 I.C. 513, 6 Lah, 24, 
A.LR. 1925 Lah. 357, 26 Cr L J 1153. See also £>«/». v. /fcroAiw, 28 Cr.L J. 983 (986), 
105 I.C. 807, 8 Lah. 605, 28 P.L R 649. A I R 1928 Lah. 17. 

This vnew of law seems to have been accepted by the Calcutta High Court. In 
Jazimuddm, 35 C.WN. 164 (168), 32 CrL.J. 1243 (1248), 134 I.C. 763, AIR. 1931 
Cal. 622. 1931 Cr.C 806, Ind. Rul 1931 C:al. 875. Chose, J. observed: "If, however, it 
IS desired to clinch the matter before the Sessions Judge and the Jury and to show in 
an affiimative manner that the witnesses for the prosecution cannot be relied upon, it 
is obviously the duty of the defence to prove through the investigating police officer 
when he is in the witness-box the record of the statements made to the police by the 
witnesses for the prosecution dunng the stage of Investigation. For that purpose it is 
necessary to get on the record a true copy of what is known as the Case Diary and 
there are well-known ways of proving the document and of getting the document on the 
record ’’ Dissenting from the view expressed in Bihan Mahton’s case the Patna High 
Court adopted this vaew of the (Calcutta High Court In Sajibuddin, A.I.R. 1933 Pat. 
589 (595), 14 P.L.T. 543, 1933 CrC. 1350, 147 IC 142. Commenting on the 
non-compliance with this procedure. Dunkley, J., of the Rangoon High Court observed: 
"As soon as a defence pleader asked a witness a question concerning his statement 
to the police, it was the bounden duty of the learned Sessions Judge to ask the pleader 
whether he wished to have a copy of that witness’s statement to the police supplied 
to him, or not If the pleader did not desire a copy of the statement, then all questions 
concerning the witness's statement to the investigating officer should have been disallowed 
If he did desire a copy of the statement, it should have been supplied, and should 
then have been proved, used for the purpose of cross-examining the witness and 
brought on the record in the proper way"— Alga Tha Aye. AIR. 1935 Rang. 299 ( 301), 
36 CrL.J. 1380. 158 I.C. 441, 1935 CrC 9K. 

Under this section the statement of a witness In evidence can only be contradicted 
by his alleged statement to the police on two conditions, one is that the application 
for contradiction is made by the accused and the other is that the statement of the 
police should be proved by a certified copy of the diary- U'. K Wesley v. Emp. 40 
Cr.L.J. 4 (6), 178 IC. 183, AIR. 1938 AIL 571 (573), 1938 A.WR. (H.C.) 505, 
1938 A Cr.C. 90. 1938 A.LR. 827. 

l\’here the witnes^s were alleging that they had not made the statements alleged 
and that such statements as they had made had been wilfully altered by the Fousdar, 
it is more than ever necessary that the actual wntlen statements should be put in — 
Mahomed Adam Chohan, A I.R. 1937 Bom. 60, 38 BoniX..R. llSo, 167 I.C 43, 38 
Cr.L J. 327 (329) . 9 R.B. 274 
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accused, it must be required for the purpose of contradicting a witness— G/iajsotf, 1930 
A.LJ, 606, 31 Cr.LJ. 555 (556), 123 I.C. 685, A.LR. 1930 All. 737. 

, Section 162, Cr. P. C, entitles an accused person to request a trial Court to 
refer to a statement previously made by a prosecution witness to a police officer dunng 
investigation The Court when so requested is bound to refer to such statement and 
is bound to provide a copy of h unless of opinion .that it is irrelevant. The oirns 
of moving the Court rests upon the accused, but it is obvious that the accused may 
not know what a witness has stated to the police and, therefore, may not use his 
privilege when it might assist him A Judge is clearly at liberty to adopt a course 
at his own instance, which he is bound to do if requested by the accused, and a 
trial Court should refer to previous statements of witnesses, even if not requested by 
the accused, and if such reference reveals any point materially in favour of the accused, 
it should not be disregarded but the Court should give a copy to the. accused of its 
own motion in order to prevent a failure of justice — Sultan Afir, A.IR. 1937 Pesh. 10, 
166 I.C. 876, 38 Cr.LJ 347, 1937 PeshL.J. 10, 9 R.Pesh. 75. 

(c) *If duly proved*: — The words ‘if duly proved’ in this proviso clearly show . 
that the record of the statement cannot be admitted in evidence straightway, but that the 
officer before whom the statement was made, should ordinarily be examined as to any 
alleged statement or omitted statement that is relied upon by the accused for the purpose 
qf contradicting the witness— V'lV/iw, 26 BomLR. 965, 26 Cr.LJ. 223 (224), 83 IC. 
1007, AIR. 1924 Bom. 510. There is no presumption as to the genuineness of the 
statements of witnesses entered in the police diaries, and unless they are duly proved, 
they cannot be used to contradict the evidence given m Court— Singft, 26 CrLj. 
1153 (1154), 6 Lah 24. 88 IC. 513. A.I.R. 1925 Lah 357; Rahijaddi. 58 Ca). 1009, 

35 C.WN. 317 (319), 32 CrLJ. 841. 132 IC. 159, A.I.R. 1931 C^l. 189, 1931 CrC 
253, Ind. Rui 1931 Cal 543} Emp. v. Ibrahim. 28 CrL.J. 983 (986), 105 IC. 807, 8 
Lah. 605, 28 P.L R. 649, AIR. 19^ Lah. 17. In every case when a witness is confronted 
with a portion of his police statement which he repudiates, the Police Officer recording 
his statement should be questioned specifically with regard to that portion of the 
statement, The practice of merely asking the Police Officer perfunctorily whether 
a particular document represents the witness’s statement as a whole cannot but be 
condemned— /wan Das Milm Ram, 41 CrL.J. 174 (175), 185 I.C. 380, AIR. 1939 
Lah 521, IL.R. 1939 Lah 3C6 Where the Magistrate referred in his judgment to 
the statements of some of the witnesses made to the police, which had not been proved, 
and he also took into consideration the statements made by- persons who were not 
examined at all at the trial either by the prosecution or by tlxe defence, the procedure 
was irregular, but this irregularity was not a ground of reversal of the conviction— 
Devi Das. 31 CrL.J. 343 (345), 10 Lah. 794, 31 P.LR. 742, 122 I.C. 93, A.IR. 1930 
Lah. 318. Those parts of the statement to the police which are used in cross-examination 
to contradict the witness must be proved and brought on the record. This can ordinarily 
be done by the admission of the witness that he made the statement, or by s'* 
examination of the pwlice-officer who recorded it. If the latter course is necessarj’. 
in order to avoid delay, there can be no (Ejection to allowing cross-examination subject 
to subsequent proof of the statements— JVga U Rhine, 36 CrLj. 665 (668), 155 IC. 
66, A.I R. 1935 Rang. 98, 13 Rang. 1. 1935 Cr.C. 307 following Madari Stkdar. 102 
I.C. 550, AIR. 1927 Cal 514, 28 Cr.LJ. 582. 54 Cal 307; Shivlal v. Emp., 39 CrL.J. 
68, 20 N.L.J. 280, 172 I.C 156. 10 R N. 169. A I.R. 1938 Nag. 110. See also Mahomed 
Adam Cbokan. A.I.R. 1937 Bom 60, 167 I C 43, 38 Bom L.R. 1186, 9 R.B. 274, 38 
Cr.LJ. 327. Formal proof prior to the cross-examination is, therefore, unnecessary. 

If the statement, if not admitted, is subsequently not proved, the evidence based on 
it must of course be disregarded ‘This principle applies whether the provisions of 
see. 162, Ct. P. C., are applicable to the statement sought to be proved or not — SAitfef 
V. Emp , supra 

UTial is done in Behar and Bengal is that after the attention of the prosecution 
witnesses lias been drawn to the contradictory statements made by them before the 
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pobce, the mvesligalmg police ofTicer is asked whether those witnesses did or did not 
make the particular statements before him The answer given by the police-officer 
(which is always chedscd with reference to what is wntten in the dianes) is considered 
quite suffiaent to contradict the witness, and neither the onginal record nor the copy 
of It f'jmished to the accused is e\*er proved or admitted in evidence. This practice 
which has pre\'ailcd for a long time and whidi has its own advantages should not be 
disturbed— Afahloti, 32 CrLJ. 797 ( 800), 131 I.C 801, 10 Pat. 107, A.I.R. 
1931 Pat 152, Ind Rul 1931 Pat 241, 1931 Cr.C. 392, 12 P.L.T. 798 The correctness 
of this practice seems to ha\e been questioned in more than one decision of the Lahore 
High Court 

It is only what is wntten m the police dianes that can be used under sec. 145 
of the Endence Act to contradict the witness, and what the Sub-Inspector of Police 
staled that a witness said or did not say, is inadimssible. The way to prove those 
portions of the wntten statement of a witness, which has been specifically put to him 
in order to contradict him, is for the accused to mark the passage or passages in the 
copy from the police diaries given to him and then to ask the writer of the statement to 
say that it is a tnie cop^—Dharam Singh. 29 Cr.LJ 343 (345), 108 IC. 162, AIR. 
1928 Lah. 507 following Bahadur Singh, 95 IC 467, 7 Lah. 264, 8 Lah.L.J. 174, A.I.R. 
1926 Lah. 367, 27 Cr L J. 803. 27 P.L.R. 379 and Labh Singh. 88 I.C. 513, 6 Lah 24, 
A.I.R. 1925 Lah. 357. 26 CrL.J. 1153 See also £mp. v. /iraAim. 28 CrL.J 983 ( 986), 
105 I C 807, 8 Lah 605. 28 PX R. 649, A.I.R. 1928 Lah. 17. 

This view of law seems to have been accepted by the Calcutta High Court. In 
Jasimuddin, 35 CIV.N. 164 (168). 32 Cr.LJ. 1243 (1248), 134 IC. 763, A.IR. 1931 
CaL 622, 1931 CrC 806. Ind Rul. 1931 Cal. 875, Chose. J. obser\’ed: "If, however, it 
is desired to clinch the matter before the Sessions Judge and the Jury and to show m 
an aSrmatite manner that the witnesses for the prosecution cannot be relied upon, it 
IS obNiously the duty of the defence to prove through the investigating police officer 
when he is in the witness-box the record of the statements made to the poLce by the 
witneaes for the prosecution dunng the stage of investigation For that purpose it is 
necessary to get on the record a true copy of what is known as the Case Diary and 
there are well-known ways of proving the document and of getting the document on the 
record” Dissenting from the view expressed in Bihan Mahton’s case the Patna High 
Court adopted this view of the Calcutta High Court ici Najibuddin, AI.R. 1933 Pat. 
589 (593), 14 PL.T. 513, 1933 Cr.C. 1350, 147 I.C 142. Commenting on the 
non-compliance with this procedure, Dunkley. J., of the Rangoon High Court observed: 
"As soon as a defence pleader asked a witness a question concerning his statement 
to the police, it was the bounden duty of the learned Sessions Judge to ask the pleader 
whether he wished to have a copy of that witness’s statement to the police supplied 
to him, or not. If the pleader did not desire a copy of the statement, then all questions 
concerning the witness's statement to the investigating officer should have been disallowed. 
If he did desire a copy of the statement, it should have been supplied, and should 
then have been proved, used for the purpose of cross-examining the witness and 
brought on the record in the proper way " — Nga Tha Ayt. A.IR. 1935 Rang 299 (301), 
36 CrL.J. 1380, 158 I.C 441, 1935 Cr.C. 995. 

Under this section the statement of a witness in evidence can only be contradicted 
by his alleged statement to the police on two conditions, one is that the application 
for contradiction is made by the accused and Uie other is that the statement of the 
police should be proved by a certified copy of the diar>’— TI’. K. llVs/ey v. Emp.. 40 
CrLJ. 4 (6), 178 I.C. 183, AIR. 1938 AIL 571 (573). 1938 A.’IVJ?. (H.C) 505, 
1938 A.Cr.C 90. 1938 ALR. 827. 

IVhere the witnesses were alleging that they had not made the statements alleged 
and that such statements as they had made had been wilfully altered by the Fouzdar, 

It is more than ever necessary that the actual written statements should be put in — 
Mahovxtd Adam Chohan. A.LR. 1937 Bom. 60. 38 BomXR. 1185. 167 I.C 43. 38 
Cr.L.J. 327 (329), 9 RB 274. 
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In actual practice the written record of the Witney’s statement is generally put 
to him on an undertaking of the prosecution to call the investigating officer to prove 
the statement, because it is inconvenient to prove each statement separately. So 
that the general practice is to call the investigating officer at a later stage of the 
trial and he proves the written statements which have been put to the wtnesses — 
Mahomed Adam Chohan, supra. 

(d) ‘Contradict*: — To construe this section as meaning that while any part of 
the statement of a witness to the police may be used to contradict him, yet if the 
contradiction consists in this that a statement made at the trial was not made in any 
part of the statement to the police, such a contradiction cannot be proved, seems to be 
an artificial construction and cannot be adopted. There is nothing in the language of 
this section which would lead to such a conclusion — lllaf Khan, 5 PaL 346, 7 P.L.T. 
634, 27 Cr.L.J. 796 (799), 95 I.C 396, A I.R. 1926 Pat. 362, dissenting from the obiter 
dictum of Macpherson. J.. in Badri, 27 Cr.LJ. 362 (369), 92 I C. 874, 6 P.L.T. 620, 
A.I.R 1926 Pat. 20 If it is correct to say that there is nothing in the section to 
prevent the police officers from being questioned about the statements made by a 
witness, there cannot be any difficulty in proving omissions by asking the investigating 
officer whether such statements bad been made before him or not without exhibiting 
the whole of the statement in writing — Bihati Mahton, 32 Cr.L.J. 797 ( 803), 131 IC. 
801, 10 Pat 107, AIR. 1931 Pat 152, Ind. RuL 1931 Pat. 241, 1931 CrC 392, 
12 P.L.T. 798 This view of law has been modified by the same High Court in 
Najibuddin, AI.R. 1933 Pat. 589 (593), 14 P.L.T. 543, 1933 CrC. 1350, 147 IC. 142, 
where Agarwala. J. observed: "It has long been accepted that a statement to an 
investigating officer has been ‘reduced into writing’ even when the officer has not recorded 
the statement In full, but has merely noted the gist of what was stated to him. The 
value of such a note for the purpose of contradicting testimony given on oath at a 
subsequent trial varies with the nature of the testimony and of the officer’s note. 
Ordinarily such a note contains such excerpts from the statement as appear to the 
officer, at the lime, to be important. Purser investigation and subsequent develop- 
ments may, and* often do, show that points of great materiality have been omitted. 
When, therefore, the only record of a witness’s statement to the investigating officer 
is a brief note, it follows that omissions from that note are of practically no value for 
the purpose of proving that the witness did not state to the officer matters to which he 
deposes at the trial. A_s I have already said the value of the officer’s note necessarily 
varies, and, for the purpose of deciding what weight should be given to an omission 
from the police record, it appears to me to be essential to see what exactly was recorded 
and therefore the written note should be duly proved as required by the proviso " 
Entries of statements in the diary are notoriously very condensed and the omission of 
some detail m the note of a statement is not always a sure indication that such detail 
was absent from the statement; and certainly a Court should never use such an absence 
as a contradiction without taking evidence to prove that no such thing was stated — 
Deo Lai, 34 CrL.J, 948, 145 I.C. 426. AI.R 1933 Pat. 440, 14 P.LT. 396, 1933 
CrC 974. • 

All omisrions are not contradictions. It must be left "to the Court in each parti- 
cular case to decide whether the omisrion proved amounts to a contradiction or not. 
Obviously there may be omissions in the previous statement which make it inconsistent 
With and, therefore, contradictory to the evidence given by the witness in Court — 
Mohinder. 33 CrL.J 97 (105). 33 PXR. 891, 135 IC. 209, Ind. Rul. 1932 Lah. 81, 
A I.R 1932 Lah. 103, 1932 Cr.C 123, following Hazara. 29 Cr.LJ. 348 (349), 108 I.C. 
167, 9 Lah. 389, A I.R. 1928 Lah. 237. But whether a discrepancy or omission is 
effective to contradict a witness in any particular case depends on the nature of the 
fact in question as well as the fullness with whidi the statement has been recorded. 
An omission may amount to contradiction if the matter omitted was one which the 
witness would have been expected to mention and the Sub-Inspector to make a note 
pf it in the ordinary course. Every detail is not expected to be noted, but the names of 
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accused persons are among the most important ol surfi matters which any Sub-Inspector 
who knows his work would not fad to take down from the lips of the witness — Yusuf 
Mia V. Emp, AIR. 1938 Pat. 579 (582), 1938 P.W.N. 727, 5 BR. 185. 20 PL.T. 51, 
178 I C. 934, 40 Cr L J. 147 See also Note 915 (18). 

Contradiction means the setting of one statement against another and not the 
setting up of a statement against nothing at all Sec. 162, Cr. P. C , does not, therefore, 
permit the use of statements to the police for tlie purpose of proving omissions. An 
omission m a vital point is, however, significant and ought to be provable in favour of 
the accused, although most of the ormsstons in a statement of the kind which is recorded 
in the police diary are of no significance whatever— v. Emp , A.I R. 1937 Nag. 
50 ( 53). 38 CrLJ. 330. 167 I C. 61. 19 NLJ. 320, ILR. 1937 Nag. 277, not following 
A/rs M. F Rtgo V Emp . A.l.R 1933 Nag 136, 1933 Cr.C. 610, 143 I.C. 17, 34 Cr.L J. 
505, 29 NXR. 251. 

The Madras High Court has taken a difierent view on this point and has held 
that a statement made by a witness to the police in an investigation under sea 162, 
Cr. P. C, cannot be filed, or exhibited, or, in short, used when the witness is under 
examination in order to show that while giving evidence the witness has made assertions 
which he did not make when he was examined by the police It cannot be used unless 
an omission from a statement under sec 162 can be said to be a eonlradiclion of a 
statement made m the witness-box. It is not permissible to use such statements in' 
order to show “development" of the prosecution case; it is only permissible to use them 
to prove contradiction— PonnMSffmi. 34 CriJ. 582. 143 IC, 424, 1933 MW.N. 90. 
37 ML.W. 441. 64 M.L.J 519, AIR. 1933 Mad. 372, 56 Mad. 475, Ind. Rul. 1933 
Mad. 299. 1933 CrC. 555. 

It is a misdirection to tell the jury “under the law, no evidence can be given before 
5 *ou by the prosecution as to what these witnesses told the police, but the fact remains 
that the defence which is entitled to bring to your notice any contradiction between 
the statements there made and the statements made now, has not placed before you 
any contradictory statement as regards the account of occurrence” — Ram Lai, 36 Cr,L.J. 
135 (136), 152 I.C. 681. A.I R. 1934 Cat 717, 1934 Cr.C. IKK. But see Sanmon 
Tiuau V, Emp. 38 CrLJ 102, 165 IC. 761, A.IR 1936 Pat. 581, 1936 CrC. 952, 
3BR. 78,9R.P.211. 

Effect of contradiction:— The statements to the police are not evidence in 
themselves. ^Vhere they contradict with the evidence of the witnesses giv-en by them 
in Court, the question for the jury is not whether the statements in Court or the 
statements to the Police are true. The true question is whether the inconsistency 
in the statements does not make the evidence m Court unreliable — Tajali Mian 
V. Emp. 28 CrLJ, 843 (845). 104 J.C 459. Al.Ii 1928 Pat'. 31. 9 P.LT. 57. 7 Pat. 
50. It is a misdirection of the Court to tell the jury that they can convict on a 
statement to the police because a statement to the police of a prosecution witness is not 
evidence. Sec, 162, Cr P. C , says that the statement to the police may be used to 
contradict a witness in the manner provided by sea 145, Evidence Act. It does not 
lay down that the effect of the contradiction is to entirely discredit the witness. Nor 
is such a result stated in sec. 145, Evidence Act Not only would it be open to the 
jury to treat the omission as entirely discrediting the witness but it would also be open 
to the jury to treat the omission as discrediUng only the portion of the evidence which 
was omitted in the statement— 5am«ff /ahn v. Emp. A.I.R. 1935 All 935. 1935 A.W.R. 
1071, 1935 A.L.J. 1079, 1935 CrC. 1181. 160 I.C 162. 1936 A.LR. 59. In this con- 
nection Ilolmwood and Sharfuddin, JJ, obsen-ed: "The learned Judge nowhere gives 
his own finding on the truth or falaty of eadi witness’s statement He relies entirely 
on the differences in what they say in Court and what they said or are alleged not to 
have said before the police. IVe must pmnt out that it is exceedingly dangerous to 
appeal from evidence judiaally recorded under the sanction of cross-examination to 
alleged statements made to the police, wtudi are not judicially recorded. It is the 
Judge's duty to make up his mind, while the witness is before him, whether he is a 
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witness of truth or falsehood and it is only when the Judge sees any reason to distrust 
his e\’idence that omissions in a police record can become of any importance ” — Jung Jtai 
V. Kmg-Emp, 19 C.W.N. 217 (218), 28 I.C. 649. See also Ausan Stngk in Note 502. 

(e) ‘In the manner provided by sec. 145 of the Indian Evidence Act’: 

The provisions of sec. 145, Evidence Act, must be strictly complied with. The proper 
procedure would be to ask the witness whether he made such and such statement before 
the police officer. If the witness answers in the affirmative, the previous statement need 
not be proved. If, however, the witness denies having made the previous statement, or 
states that he does not remember having made any such statement, the cross-examiner 
must read out to the witness the relevant portions of the record which are alleged to 
be contradictory to his statement in Court and give him an opportunity to reconcile 
the same if he can. It is only when the cross-examiner has done so that the record 
of the previous statement becomes admissible in evidence for the purpose of contradicting 
the witness and can be proved in any manner permitted by law — Gopi Chand, 31 Cr.L.J. 
1071 (1074), 126 I.C. 573, AIR. 1930 Lah. 491, 11 Lah. 460; Mohinder Singh, 33 
Cr.L.J. 97 (ICM), 33 P.LR. S9I, J35 I.C. 209, Ind. Ruf. 1932 Lah. 81, A.I.R. 2932 Lah. 
103, 1932 Cr.C. 123; Najibuddm, A.I.R. 1933 Pat 589 (594), 14 P.L.T. 543, 1933 Cr.C. 
1350, 147 IC. 142; Suraj Balt, 36 CrL.J. 65 ( 66), 152 I.C. 249. A I.R. 1934 All. 340, 
1934 Cr.C. 418; Raghuraj. 36 Cr.L.J. 188, 152 I.C. 873, A I R. 1934 AH. 956, 1934 Cr.C. 
1258; Ibrahtm, 28 Cr.LJ 983 ( 986), 105 I.C. 807, 8 Lah. 605, 28 P.L.R. 649, A.I.R. 
1928 Lah. 17; Sitla, 35 Cr.LJ. 843 at p 846 (Oudh); Nga U Khine, 36 Cr.LJ. 665 
(668), 13 Rang 1. 155 I.C 66, 1933 Cr.C. 307, A I.R. 1935 Rang. 98; Saltk, 9 R.O. 295. 
A.I.R 1937 Oudh 201 (203), 1937 OW.N. 63, 38 Cr.LJ 165, 166 IC. 259, 1936 OLR- 
734. There is no duty cast upon counsel who wishes to cross-examine a witness by 
putting to him a previous statement first to prove that statement Sec. 145 of the 
Indian Evidence Act has to be read with sec. 162, Cr. P. C , and quite clearly indicates 
that the attention of a witness is to be called to the previous statement before the .writing 
can be proved. If the witness admits the previous statement, or explains any dis- 
crepancy or contradiction, it obviously makes it unnecessary for the statement— there- 
after to be proved On the other hand, if the statement stiU requires to be proved that 
can be done later by calling the person before whom the statement was made. The 
proposition that an illiterate person is immune from the process of law with regard to 
contradiction by a previous statement has no authority in law, and would nullify almost 
completely the provisions of sec. 153, Indian Evidence Act, if it were so, as the majority 
of witnesses in criminal cases in this province are illiterate. It makes not the slightest 
difference whether the witness is literate or illiterate; attention can be drawn to any 
portion of a previous statement by reading the statement to the witness; he does not 
require to read it himsell—Muzaffar Khan v. The Crown, IL.R. 1939 Lah. 509 (511). 
The defence should not be allowed to prove the writing before the attention of the 
witness is drawn to those parts of the writing which are to be used for the purpose of 
contradicting her. Where the defence rely on the omission of statements by her, defence 
should read out the whole of her statements to her and point out to her that the 
statements m question are not contained in it The intention is that the witness should 
be given an opportunity of explaining how it was that those portions were onutted — 
Samuel John v. Emp , A.IR. All 935 (937), 1935 A W.R, 1071, 1935 AXJ. 1079. 
1935 CrC. 1181, 160 I C. 162, 1936 AL.R. 59. 

Wffiere the tnal Judge asked the investigating Police Officer to verify as true copies 
of the statements recorded by him in the specizd Police diary and he bodily used those 
statements for the purpose of contradicting the statements made on oath by the prosccu- 
t.on witnesses without first giving each witness an opportunity of admitting or denying 
the correctness of the statement recorded by the investigating Police Officer in the special 
Police diary of the case, the procedure was entirely illegal and all those true copies ol 
statements recorded by the Police Officer in his diary and exhibited in the case were 
entirely inadmissible in evidence — Saltk, supra. In every case when a witness is con- 
fronted with a portion of his police statement which he repudiates, the police oflicer 
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recording his statement should be questioned specifically with regard to that portion of 
the statement The practice of merely asking the police officer perfunctonly whether a 
particular document represents the witness’s statement as a whole cannot but be con- 
demned \\’henever a witness denies having made a pievious statement it is the obvious 
duty of the Judge to apply his mmd to the question whether he is satisfied that the 
denial is to be rejected— /iuctm Dat A/iIiea Ram, A.I R 1939 Lah. 521 (522), IL.R 
1939 Uh. 305., 

Re-examination: — It is desirable that when an investigating police officer is 
being cross-examined as to previous statement made to him by the witness for the 
prosecution the Court should have the police diary before it and see whether negative 
answer of the officer really gives a picture of what the witness in fact stated. If not, 
the fact should be borne in mind and the Court ^ould watch whether the matter is 
cleared up in reexamination It is therefore the duty of the Public Prosecutor to see 
that the negative answer from an investigating officer in respect of the statement of a 
witness does not create a wrong impression of what the witness stated before the police. 
He must in these cases bring about other statements to explain the matter referred to 
in cross-examination. If the Public Prosecutor fails to do so, it is the duty of the 
Court in fairness to the case and to the witness to bring about facts which will clear 
up the negative answer. This will be legitimate use of the police diary and one of the 
modes of taking aid from it in the trial— Vusm/ Mia v. Emp , AIR. 1938 Pat 579 
(585). 1939 P.WJM. 727. 5 BR. 185. 20 PXT. 51. 178 IC. 934, 40 Cr.LJ. I47, 178 
IC 934 

504. Second proviso! — For reasons of the addition of this proviso, see the 
lAgislative Assembly Debates, February 14, 1923, pages 2224-2243. 

The Court can refuse to grant copies only if the requirements of the second proviso 
are satisfied! namely, if the Court is of opinion that any part of the statement is irre- 
levant, or that Us disclosure is not essenti^ In the interests of justice, and is inexpedient 
in the public interests. The application for copies should not be rejected on the mere 
ground that it might help the defence or that possibly there was no contradiction— 
Chedi Prosad. 8 P L.T. 613, 28 Cr L J. 597, A I R. 1927 Pat. 325 

Under the second proviso to the section, the Judge (or Magistrate) should exclude 
from the copy supplied any part of the statement which in his opinion satisfies one or 
other of the conditions, vie., (1) that it is irrelevant, or (2) that its disclosure to the 
accused is both unessential in the interests of justice and inexpedient in the public 
interest It should be noticed that there are only two separate and distinct conditions 
under which a part of the statement can be excluded, and not three. To justify 
exclusion under the second concluaon mentioned abo\-e the two circumstances mentioned 
therein must exist together in conjunction. If he excludes any part of the statement, 
the Judge (or Magistrate) must record the opinion on which he bases such exclusion, 
but not his reasons for the ojnnion — Nga U Khxne. 36 CrLJ. 665 ( 668), 155 1C. 66, 
A.I.R. 1935 Rang 98, 13 Rang. 1, 1935 Cr.C 307. This proN-iso shows that in all cases 
a copy of the statement in the diary must be granted It is only certain portions of 
that statement which may be excluded in the discretion of the Court. Those portions 
are portions which are inexpedient m the pubbe interest— Ne* Ram. 32 Cr.LJ. 370 
(371) 129 I.C 267, Ind Rul 1931 All 139. A.IR. 1931 All 273, 1931 CrC. 337j Emp. 

V Bansidhaj, A.I.R. 1931 AIL 262. 1931 ALJ. 157, 130 IC 625. 1931 Cr.C 422. 32 
CrLJ. 562, 53 All 458. See also Notes in para 503 (a). 

504A. Effect of reception of evidence m contravention of this 

section: It cannot be senoudy contended that admis^on of inadmissible e%-idencc 

is fatal to the trial. It must alwaj-s be a question whether prejudice has been caused, 
and if not. whether the matenals left are sufficient within the meaning of sec. 167 
of the Esndcnce Act— NiVoi KoUy v. Emp, (1939) 1 CaL 337; Htnendta v. Emp, 
40 CLJ. 313 (318). 

There is nothing at all in this secUon or in the nature of the subject matter dealt 
with by the section to warrant the belief that the smallest breach of the section Is 
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to be regarded as entirely vitiating any trial Apart from question of real prejudice 
It does not seem that it is of any avail in revision for a petitioner merely to show 
that out of the numerous questions and answers put in the course of the trial one 
or more of them is contrary to this section— Sa//ad Mvtta Etnp , 45 C.LJ. 199 
(201), AI.R. 1927 Cal. 372. 


163. (1) No police-officer or other person in authority 

shall offer to make, or cause to be offered 
made, any such inducement, threat or 
promise as is mentioned in the Indian 
Evidence Act, 1872, section 24. 


(2) But no police-officer or other person shall prevent, by 
any caution or otherwise, any person from making in the course 
of any investigation under this Chapter any statement which he 
may be disposed to make of his own free will. 

506. Person in authority: — This term must not be used in any restricted 
sense, so as to mean only a person who has control over the prosecution of the accused, 
but would include a person who had authority to interfere with the matter; and any 
concern or interest in it would be safRcient to give him that authority— 9 
358. 


The following are persons In authority Honorary Magistrate— RawifAwn. 1 W.R. 
24; a Magistrate or Sessions Judge recording a confession— AsgAar, 2 AH. 260; Utter, 
10 Cal. 775; Village Magistrate — Thandraya, 25 Mad. 38; Umrai, 31 CrJL.J. 680, 124 
I.C. 427, 6 0,W.N. 947; Police Patel — Rama. 3 Bom. 12; Fakita, 40 Bom. 220; 
Pandiayitdar— SO CaL 127, 74 IC. 264, A.I.R. 1923 Cal. 458; Nazir, 9 
C.W.N. 474, 2 Cr.L.J. 253; President of a Panchayet— Ausfti Siti, 20 C.\V.N. 512, 33 
I.C. 828; /es/ia Beiva, 11 C.W.N. 904, 6 Cr.L.J. 154; (but see In re Mulamayandi, 
AI.R. 1924 Mad. 230, 25 Cr.LJ. 269, 45 MLJ. 845); Prosecutor— AswfosA, 26 
C.W.N, 54, 23 CrL.J. 573; Smith, 19 CrLJ. 189 (Mad ); even the wife or relations 
of the prosecutor in some cases— Smi/A, supra; headman of a village — Nga Kya, 8 
Bur.LT. 39, 15 CrLJ. 681, 26 I.C 129, 8 LbR. 94; Zemindar investigating a crime 
— Dabud, 4 S.LR 2C9, 12 CrL.J. 119; a travelling auditor of a Railway Company is a 
person in authority as regards one of its booking dcik^Navroji, 9 B H.C.R. 358; a 
Ziladar serving under a big estate— Tou/e, 30 Cr.L.J 829, 117 I.C. 737, 6 O.WJ^. 
309, A I R. 1929 Oudh 272, 5 Lude. 91. Ind Rul. 1929 Oudh 385; a Ziladar' and 
Honorary Magistrate—TfosAma/ Khan. 36 CrX.J. 211 (215), 152 I.C. 998, 1934 Cr.C. 
643, AI.R 1934 Lah. 417, 7 R.L. 348, 37 PLR. 25, 15 Lah. 855; a superior officer 
{t.e, the investigating Postal Officer)— RAagaiaftcAaron Patra. 34' Cr.L.J. 1187, 145 
I.C. 962, A.I R 1933 Cal 644, 60 Cal 719, 1933 Cr.C 1054, 6 R C. 175. 

A prominent and influential resident of the village is not a person in authority— 
Public Prosecutor v. Venkalamma, A.IR. 1932 Mad 748, 56 Mad. 63, 64 M.L.J. 153. 
1932 Cr.C. 923, 36 MLW. 798, 33 CrL.J. 814, 139 I.C. 725, 1932 M.WJ^. 461. So 
also members of the panehayat — Emp. v. Mohan Lai, 4 All. 46. 

507. Inducement, threat or promise: — Compare sec. 24 of the Evidence 
Act. 

"All oppression and tnefcery in regard to obtaining confession are to be avoided 
by the police under pain of the severest penalties, and the practice of employing private 
individuals to worm out confession from accused persons is strictly prohibited. Nothing 
bo clearly shows want of detective tact, talent and resource and of patient industry 
in a poltcc-ofiicer as the resort to foul meins to obtain confession The most ignorant 
and clumsy can make out a case if he can torture the culprit till he telJs all about 
it. Tme detective talent and sagadty manifest themselves in patient and unremitting 
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ii5dustr>’ in weaving round the culprit such a network of undoubted facts and damning 
circumstances gathered from a variety of sources that he cannot escape” — Mad Pol. 
Man , p. 95. 

A confession which is the direct outcome of the confessing accused being given to 
Understand that if he confessed there \Tas a reasonable prospect of his receiving a 
pardon, is irrelevant under section 24 of the Ewdence Act. It cannot be used either 
against the person making the confession or aSfainst his co-accused. But where after 
making such a confession, the accused again makes a statement under sec 364 during 
the tnal, in which after stating that he lias now no hope of obtaining a pardon he affirms 
the confession pre\'iously made, such statement is relevant, and may be used against 
himself— Tara. 45 AU 633 (639), 21 ALJ. 585, 24 CrLJ 785. 

Instances of inducement, threat, etc — “I will get you released if you speak the 
truth” — Dbntum Dutt, 8 W R 13; Hayal, 1882 P.R 85 Kaltpershad v. Fatehchand, 9 
W.R. 16; “if you speak the truth, we would speak to the constable and arrange” — 
Tliandiaya, 26 Mad 38; "You had better tell the truth" — Useer, 10 Cal. 775; “You 
had better pay the money than go to jail and it would be better for you to tell the 
truth" — Navtojt, 9 BHCR 358; "Tell me what you know about it; if you will not, 
I can do nothing for you, and I will send for the constable” — Mukherfi, U,BR (1897- 
1901) 147; 'If you confess the truth, nothing will happen to you’ — Luehoo, 5 N.W.P, 
HC.R. 86, Tf you confess to the Magistrate, you will get off’ — Ramdhan, 1 W.R. 24; 
’Tell me w-hat happened and I will take steps to get you off’— Rama. 3 Bom 12; ’It is 
of no use to deny it, for there are the man and the boy who will swear that they saw 
you do it’ — Mukkerjt, UBR. {1897-1901) 147 “It would be better if you tell the 
truth”— Khan, 35 CrLJ 211, 152 IC 998, 1934 CrC. 643, AIR. 1934 
Lah 417, 7 RL. 348, 37 PLR. 25. 15 Lah 856. 

^Vhere a Ziladar took the accused, a boy aged 16 years, to the Police and told 
him "You are a minor. You will be let off if you tell the truth before the Police 
just as you have done in our presence” and the Magistrate, before he recorded his 
confession, told him that he was not to allow any inducement to operate upon the 
mind m making the confession, such inducement would operate to defeat the confession 
made under sec 164, Cr. P C., as it was not likely that the effect of the inducement 
had thereby been fully removed — Fah Ahmad v Emp , 38 Cr.L J. 27, 165 I C. 880, 
A I R. 1936 Lah. 855, 1936 Cf C 879. 9 R L. 313. 

IVhat are not inducements, etc. -—Exhortation to speak the truth— GMfa6. 1894 
PR. 9; Jesha Betca, 11 C W.N 804; holding out hopes of divine forgiveness— 5 MLJ. 
29 (Journal); threatening ex-communication from caste lor life — Ibid; “1 know the whole 
thing"— Rango, 3 Bom.LR. 404; "Take care, we Jcnoiv more than you think we know" ; 
these words amount only to caution and not to a threat — Ibid. 

The Committing Magistrate should take immediate steps to have the accused 
examined by a competent doctor when the accused retracted confession alleging that 
it was not voluntary but was extorted from him by gross torture by the police as a 
result of which he sustained a dislocated shoulder and two broken fingers— Curtfi/ 
Singh V. Emp .AIR 1939 Lah. 66, 41 P.L R 290. 181 I C 924, I L.R. 1939 Lah. 216. 

Sub-section (2): There is a grave discrepancy between see. 163 and sec. 161, 

Cr. P. C. Under sec. 163, Police Officers and other persons, which would include 
Magistrates, are prohibited from restrauting accused persons from making a confesaon 
by coercion or otherwise where he is di^ioscd to make a confession of his own free 
will. Under sec. 164, cl (3) a Magistrate is ordered to explain to the person maldng 
a confession that he is not bound to make a confession and that if he does so it may- 
be used in e\ndence against him. It seons to be desirable that this discrepancy in 
the sections should be removed by the Legislature — Muhammad Bux v. Emp., 35 
Cr.L J. 1328 (1329), 151 I.C. 311, 1934 Cr.C. 828, A.I.R. 1934 Sind 103, 7 R.S. 50. 
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164 . ( 1 ) Ajiy Presidency Magistrate, any Magistrate of 

the first class and any Magistrate of the 2nd 
mSrand°Jn!St.nf '■ •s/’raflHjr empowered in this behalf by 

the Provincial Government may, if he is not 
a police-officer, record any statement or confession made to him 
in the course of an investigation under this Chapter or at any 
time afterwards before the commencement of the inqui ry or trial . 

(2) Such statements shall he recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his opinion, 
best fitted for the circumstances of the case. Such confessions 

' shall be recorded and signed in the manner provided in section 
364, and such statements or confessions shall then be forwarded 
tvi the Magistrate by whom the case is to be inquired into or tried. 

(3) A Magistrate shall, before recording any such confes- 
sion, e.vplain to the person making it that he is not bound to make 
a confession and that if he does so it may be used as evidence 
against him, and no Magistrate shall record any such confession 
unless upon questioning the person making it, he has reason to 
believe that it was made voluntarily; and, when he records any 
confession, he shall make a memorandum at the foot of such 
record to the following effect : — 

*'7 have explained to {name) that he is not bound to make a 
confession and that, if he does so, any confession he may make 
may be used as evidence against him and I believe that this con- 
fession was voluntarily made. It was taken in my presence and 
hearing, and was' read over to the person making it and admitted 
by him to be correct, and it contains a full and true account of 
the statement made by him. 

(Signed) A. B., 

Magistrate. 

Explanation . — It is not necessary that the Magistrate re- 
ceiving and recording a confession of statement should be a 
T^Iagistrate having jurisdiction in the case. 

Change: — ^The italiased words in sub-section (1) have been substituted for 
"Every Magistrate," and the italicised riords in sub-section (3) have been added, by 
section 35 of the Criminal Procedure Code Amendment Act (XVIII of 1923). The 
reasons have been thus stated : 

“We think that confessions and statements should not be recorded under the 
section by third class Magistrates at all, or by second class Magistrate unless specially 
empowered. We consider that a statutory obligation should be laid on a Magistrate 
acting under the section to warn an accused person about to make a confession that the 
same may be used against him, and we think that the certificate prescribed by sub- 
section (3) should record the fact that the warning had been given" — Report of the 
Joint Committee (1922). 

The words "Provincial Government" have been substituted for the words "Local 
Government" by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 
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509. Scope of section: — This section under the old law did not apply to 
the police in the town of Calcutta. Therefore it did not apply to a statement made 
by a person in custody to a Magistrate in Calcutta in the course of an investigation 
made by the Police m the town of Calcutta— iViftnird/ioh, 15 Cal 595 Nor did this 
section apply to the town of Bombay — Visrom Babajt, 21 Bom 495 

The present section has been made applicable to confessions recorded in Presidency 
towns, by reason of the reference to Presidency Magistrates at the beginning of the 
section But it should be noted that even inspite of this amendment, the application of 
this section to Presidency towns is extremely limited. Sub-section (2) (a) of sec 1 of 
this Code expres.sly lays down that nothing contained in this Code, in the absence of 
any specific proinsion to the contrary', shall apply to the police in the toivn of Calcutta 
(or Bombay) The only sections m Chap XIV which are applicable to the Police of 
Calcutta (or Bombay) are sec 155 and sec 156 (3); and sec. 164 so far as Presidency 
towns are concerned applies only to confessions recorded under those two sections. That 
•s, section 164 applies to confessions made in the course of investigations held by the 
Calcutta Police only where the police investigation Is either an investigation in a 
non-cognizable case held under the orders of a Presidency Magistrate as contemplated 
by sec. 155, or is an investigation into a congnizabte case held under the orders of a 
Presidency Magistrate as contemplated by section 156 (3)— Pa«c/j Kari, 52 Cal. 67, 
A.I.R. 1925 Cal. 587, 86 I.C 414. 29 C.W.N. 300, 26 CrLJ. 782. The Patna 
High Court, however, does not accept this narrow interpretation, and holds that a 
Presidency Magistrate is empowered to record a confession in Calcutta during a police 
investigation there in any case. The Amendment has been made in 1923 to allow a 
Presidency Magistrate to record a confession m Calcutta in the course of a police 
investigation} otherwise, the amendment is altogether meaningless Section 1 bars the 
application of the Code to the Policci U does not bar the application of the Code to a 
Magistrate not being a police-officer — Ntlmadhab, 96 I C 509, AI.R. 1926 Pat. 279, 
5 Pat 171, 27 CfLJ 957. UTiere an Investigation is fiefd outside Calcutta, and a 
Presidency Magistrate records a confession in Calcutta, this section undoubtedly applies 
—Nilmadkab, supra 

This section applies only to statements recorded In investigations under Ch. XIV— 
Shaft Ahmed, 49 Bom 642 (652). 

^Vhere an incomplete ehalan was put into Court by the Police and, after three 
witnesses had been examined, the Court took the statement of the accused under 
sec. 342, Cr. P. C. and, on his admission and plea of guilty, committed him inspite 
of the fact that some weeks later he had retracted, the High Court deprecated the 
attempt made by the Police to get over the mandatory provisions of law contained 
in sec. 154, Cr. P. C, and drew an inference that the confessional statement had been 
improperly induced from the mere fact that the Police did not have the confession 
recorded under sec. 164, Cr, P. C., but took an incomplete ehalan into ConTt—Sullah 
V. Emp., 29 Cr.L.J. 697, 110 I C. 329. A.I R. 1928 Lah. 724, 29 P L R. 383. 10 Lah.LJ. 
311. But where there was no incomplete ehalan and, although the accu'sed had 
admittedly come from Palice custody that day, he was before the Court for a considerable 
period and overwhelming evidence for the prosecution was recorded against him before 
his statement was taken, one cannot say that there is any cogent inference that his 
confession was in any way improperly induced It was more likely to have been due 
to the fact that he had the intelligence to see that he had been caught red-handed 
and that the evidence which had been gis'en against him in his presence was (wer- 
whelming— A/offfr v, Emp, 40 Cr.LsJ. 81, 178 IC. 572, A.IR. 1938 Lah. 731. 

It is a question whether a confesaon under this section can be recorded by the 
Magistrate after the case has been sent up to fum for enquirj’. There is also no law 
whidi authorizes the Magistrate to return the cAaf/sn after he has taken cognizance of 
the case and fixed a date for its hearing Where there were indications that the police 
took back the ehdflan as a pretext to enable the Magistrate to record the statemeit 
of the accused under this section, it apparently being realized by the prosecuting 
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164. (1) Any Presidency Magistrate, any Magistrate of 

the first class and any Magistrate of the 2nd 
meSTnd°coSw specially empotvered in thh behalf by 

the Provincial Government. may, if he is not 
a police-officer, record any statement or confession made to him 
in the course of an investi^tion under this Chapter or at any 
time afterwards before the commencement of the inquiiyjoTjr^. 

(2) Such statements shairiie recorded in such of the manners 
hereinafter prescribed for recording- evidence as is, in his opinion, 
best fitted for the circumstances of the case. Such confessions 

- shall be recorded and signed in the manner provided in section 
364, and such statements or confessions shall then be forwarded 
to the Magistrate by whom the case is to be inquired into or tried. 

(3) A Magistrate shall, before recording any such confeS' 
sion, explain to the person making it that he is not bound to make 
a confession and that if he docs so it may be used as evidence 
against him, and no Magistrate shall record any such confession 
unless upon questioning the person making it, he has reason to 
believe that it was made voluntarily; and, when he records any 
confession, he shall make a memorandum at the foot of such 
record to the following effect : — 

'7 have explained to (name) that he is not bound to make a 
confession and that, if he does so, any confession he may make 
may^ be used as evidence against him and I believe that this con- 
fession was voluntarily made. It was taken in my presence and 
hearing, and was' read over to the person making it and admitted 
by him to be correct, and it contains a full and true account of 
the statement made by him. 

(Signed) A. B., 

Magistrate. 

Explanation. — It is not necessary that the Magistrate re- 
ceiving and recording a confession of statement should be a 
Magistrate having jurisdiction in the case. 

Change: — The itahased words m sub-section (1) have been substituted for 
"Every Magistrate.” and the italicised ivords in sub-section (3) have been added, by 
section 35 of the Cnminal Procedure Code Amendment Act (XVIII of 1923). The 
reasons have been thus stated : 

“We think that confessions and statements should not be recorded under the 
section by third class Magistrates at all, or by second class Magistrate unless specially 
empowered. We consider that a statutory obligation should be laid on a Magistrate 
acting under the section to warn an accused person about to make a confession that the 
same may be used against him, and we think that the certificate prescribed by sub- 
section (3) should record the fact that the warning had been given ” — Report of tfie 
Joint Committee (1922). 

The words "Provincial Covemraent” haw been substituted for the words "Local 
Government” by sec 4 of the Government of India (Adaptation of Indian La^s) 
Order, 1937. 
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509. Scope of section: — This section under the old law did not apply to 
the police in the town of Calcutta Therefore it did not apply to a statement made 
by a person in custody to a Magistrate in Calcutta in the course of an investigation 
made by the Police in the toii-n of Calcutta— iVifmcd/iat, 15 Cal 595. Nor did this 
section apply to the town of Bombay — Visrowi Babaji, 21 Bom 495 

The present section has been made applicable to confessions recorded in Presidency 
towns, by reason of the reference to Presidency Magistrates at the beginning of the 
section. But it should be noted that even inspite of this amendment, the application of 
this section to Presidency towns »s extremely limited Sub-section (2) (a) of sec. 1 of 
this Code expressly lays down that nothing contained in this Code, in the absence of 
any specific provision to the contrary, shall apply to the police in the town of Calcutta 
(or Bombay). The only sections in Chap XIV nhich are applicable to the Police of 
Calcutta (or Bombay) are sec. 155 and Sec. 156 (3)j and sec. 164 so far as Presidency 
towns are concerned applies only to confessions recorded under those two sections. That 
IS, section 164 applies to Confesaons made in the course of investigations held by the 
Calcutta Police only where the police investigation is either an investigation in a 
non-cogniaable case held under the orders of a Presidency Magistrate as contemplated 
by sec. 155, or is an investigation into a congnizable case held under the orders of a 
Pre^dency Magistrate as contemplated by section 156 (3)~~Panch Kart. 52 Cal. 67, 
A.IR, 1925 Cal. 587*, 85 IC 414. 29 CW.N. 300. 26 CrLJ 782 The Patna 
High Court, however, does not accept this narrow interpretation, and holds that a 
Pre^dency Magistrate is empowered to record a confession in Calcutta dunng a pobce 
investigation there in any case. The Amendment has been made in 1923 to allow a 
Presidency Magistrate to record a confession m Calcutta in the course of a police 
investigations otherwise, the amendment is altogether meaningless Section 1 bars the 
application of the Code to the Police? it does not bar the application of the Code to a 
Magistrate not being a police-officer— 96 I C 509. AIR 1926 Pat 279, 
5 Pat 171, 27 Cr.LJ 957 tVhere an investigation is held outside Calcutta, and a 
Presidency Magistrate records a confession m Calcutta, this section undoubtedly applies 
— Nitmadhab, supra. 

This section applies only to statements recorded in investigations under Ch, XIV— 

Ahmed. 49 Bom 612 (652). 

WTiere an incomplete ehalan was pul into Court by the Police and. after three 
witnesses had been examined, the Court took the statement of the accused under 
sec 342, Cr. P. C, and, on his admission and plea of guilty, committed him inspite 
of the fact that some weeks later he had retracted, the High Court deprecated the 
attempt made by the Police to get over the mandatory provisions of law contained 
in Sec. 164, Cr. P. C , and drew an inference that the confessional statement had been 
improperly induced from the mere fact that the Police did not have the confesaon 
recorded under sec 164, Cr P C., but took an incomplete ehalan into Court — SuUah 
V. Emp.. 29 CrX.J 697, 110 I C. 329. AIR. 1928 Lah 724, 29 PLR 388, 10 LahLJ 
311. But where there was no incomplete ehalan and, although the accused had 
admittedly come from Palice custody that day, he was before the Court for a considerable 
penod and overwhelming evidence lor the prosecution was recorded against him before 
his statement was taken, one cannot say that there is any cogent inference that his 
confesaon was in any way improperly induced. It was more Lkely to ha%e been due 
to the fact that he had the intelligence to see that he had been caught red handed 
and that the evidence which had been given against him in his presence was over- 
whelming— V Emp, 40 CrLJ 81. 178 IC 572, AIR 1938 Lah 731. 

It is a question whether a confession under this section can be recorded by the 
Magistrate after the case has been sent up to him for enquiry There is also no law 
which authorizes the Magistrate to return the ekallan after he has taken cognizance of 
the ease and fixed a date for its heanng IMiere there were indications that the police 
took back the ehallan as a pretext to enable the Magistrate to record the statement 
of the accused under this section, it apparently being realized by the prosecuting 
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41 Boin.L.R. 428, 1.L.R. 1939 Kar. 123 (P.C.). 1939 A.W.R. (P.C.) 35. 1939 ACr.C 49. 
(1939) 1 MLJ. 756 (P.C.). But their Lordships of the Privy Counal do not say that 
an adnussion of incriminating facts made by an accused person to a Magistrate under 
sec. 164. Cr. P. C., or a statement made to the Court dunng the course of the trial is 
not admissible in evidence for what it is worth against the person who makes it under 
secs. 18 to 21, Evidence Act — AUakusatayo Daryakhan v. Emp., A-I.R. 1940 Sind 53 
(55), I.L.R. 1939 Kar. 800. See also Abdul Rahim v. King-Emp., 41 C.L.J. 474 and 
Chulam Muhammad Khan v. EmP, 86 I C. 814 (Pat.). 

510. Who can record statement or confession: — '“The power to record 
statements and confessions under this section is given to Magistrates not being police- 
officers. Magistrates who are also police-ofHcers {e.g, patels in Bombay) are not 
competent to record statements or confcsrions — Bhtma, 17 Bom. 485. So also, police- 
officers having magisterial powers have no power to record statements — Huiribole, 
1 Cal 207. WTiett a Tahsildar, having powers of a Magistrate and being Invested by 
the Local Government wth power to take cognizance of offences upon complaint or 
police-report, was conducting an inquiry on a complaint received, held that he must be 
deemed to have been doing so as a Magistrate and not as a police-officer — CuJabu, 
35 All. 260. 11 A L.J. 286. 

A third class Magistrate has no power to record a statement under sec. 164. A 
statement so recorded by him is not evidence In a stage of judicial proceedings, and if it 
is considered afterwards before a Magistrate having jurisdiction and holding a preli- 
minary inquiry, it will not furnish an altemath'e charge of ginng false evidence in a 
judicial proceeding— SAerrappo, 14 BomL.R. 753, 13 Cr.LJ, 709. A dying declaration 
need not be recorded by a hfagistrate having powers to record statements under this 
section— 32 Cr.LJ. 1118, 134 1C. 117, 33 P.L.R. 8, A.I.R. 1932 Lab. 14,1932 
Cr.R, 24, Ind. Rul. 1931 Lah. 885} Chandgt. 120 I.C. 274, A.l R. 1930 Lah. 60. 31 Cr.L J. 
79. An Honorary Magistrate, who is a member of an independent Bench with thUi class 
powers, cannot record a confession or statement— A^«r Singh. 29 Cal. 483. The ruling 
in Ghinua, 3 P.L J. 291, 19 Cr.LJ 135. In which it was held that an Honoran^ Magis- 
trate of the third class not empowered to sit aogly had nevertheless power to recorc 
a confession, is rendered obsolete by the present amendment. 

Where a case comes before a first class Magistrate under secs. 157 and 159, hi 
can depute a Sub-Deputy Magistrate to bold an investigation or a preliminary inquiry 
The latter can, under the provisions of this section, record a statement of a witness 
made before him in the course of the police investigation, and therefore, this is adn^ssibk 
as a statement made in the course of an investigation— Horendre, 40 C.LJ. 313, 2f 
Cr.LJ. 307 (308). 

A Magistrate who directs the police investigation is not incompetent to record s 
statement or confession under this section. On the other hand, it is the duty of thi 
Magistrate who directs a police investigation or bolds a preliminary inquiry under this 
Code to record statements under sec. 164; it is Ws duty to see that the accused confesses 
voluntarily, and to record his confession truly— Afaisri, 5 SL.R. 31, 12 CrL-J. 489 
12 I C. 209. IVhere there are several accused in a case, one of whom is absconding, a 
Magistrate who commences the inquiry into the case of the present accused is not 
debarred from recording the confession of the absconding accused when arrested— 
Mohinder, 33 P.L.R. 891, 33 Cf.L.J. 97 (102), 135 I.C 209, A.I.R. 1932 Lah. 103. 1932 
Cr.C. 123. Ind. Rul. 1932 Lah. 81. 

A Confession or statement may be recorded by a Magistrate who afterwards con- 
ducts the preliminary inquiry or tnV— BoriWra. 37 Cal. 467, 14 C.WJ^. 1114, 7 I-C. 359. 
n Cr.L.J. 453. A confession made to a Magistrate and recorded under this section 
is not inadmissible if the Magistrate thought proper, or if it so happened that he was 
the only Magistrate, to take the case and commit it to the Sessions Court— La/ Shftih. 

3 CW.N. 387. The derision in Anuntram, 5 Cal. 954 is no longer good law. 

511. "May record”; — ^The language of this section leaves it optional to the 
Magistrate to record the confession or not as he thinks fit. He Is not bound to record 
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it even he be clearly of opinion that the person is willing to make a perfectly voluntary 
confession. If an accused person makes a confes^n during a police investigation, or 
before the commencement of the inquiry or tnal, then it is open to a Magistrate of 
any of the classes specified in that section to record the confession, and if he does so, 
he is bound to record it in the manner laid donm in the section. The mere reference 
to sec. 91, Evidence Act, contained in sec. 533, Cr. P. C, cannot be taken to imply 
that a Magistrate heanng an oral confesrion made by an accused person in the course 
of an investigation is bound to record the confession in the manner laid down in this 
section. The language of the section is "may record" not "shall record” — Sidhestuar 
Nath. 36 Cr.LJ. 45. 152 I C 174, 1934 ALJ. 178, AIR. 1934 All 351, 1934 Cr.C. 421} 
Feroz, 1918 PR 11; Maruti, 21 Bom.L.R 1065. 21 Cr.LJ. 65, 54 I.C. 465, AI.R 1920 
Bom 322 (Per Haywrard, J, Shah, J., contra); Tangudupalli, 45 Mad. 230, 42 MLJ 
37,23 CrLJ. 6S0 See also A’fio Tkein Maung. A.I R. 1936 Rang. 350 (352), 37 CrLJ. 
920, 164 IC. 162, 1936 CrC 703, 9 RR 64. For contra see Gulabu. 19 I.C. 307, 
35 AU. 260. 14 CrLJ. 211, 11 ALJ. 286; Nalhu, 118 I.C. 46, A.I.R. 1929 All. 855, 
30 Cr.LJ. 867, Ind. Rul. 1929 AU 814 

It is not obligatory on a Mapstrate holding an investigation or prehminary 
inquiry under sec. 159, Cr P. C., to record m writing a confession made to him by 
an accused person and such confession may be proved by the oral testimony of the 
Magistrate— Pedda. 69 I C. 264, A LR. 1932 Mad 40. 45 Mad. 230. 23 Cr.L.J, 680, 
14 MLW, 542, 1921 MWN 779, 30 ML.T. 107. 42 MLJ. 37. A confession or 
an incnminating statement made in the presence of a Magistrate by an accused person 
while m police custody, who is not produced before the Magistrate with a view to 
record his confession, can be proved by oral testimony of the Magistrate when it has 
not been reduced to wTUmg— /ag J?a;. 129 I C 2S9, A I R 1930 Lah. 534, 32 CrLJ. 
290, 1930 CrC. 682, Ind Rul 1931 Lah. 177; see also Itwari. AIR. 1933 Oudh 432 
(43S), 10 O.WN. 923, 1933 CrC 1317, 147 IC. 113 But it is not at all fair to avoid 
the precautions laid down m secs. 164 and 364, Cr. P. C., and endeavour to prove oral 
confessions made to htagistrates some of whom had no power to record a confession 
at all. It may be legal— a matter which is somewhat doubtful — but no weight ought to 
be attached to confession so obtained — Lai Singh, AIR. 1936 Lah 797 (708), 164 I.C. 
373, 1936 Cf.C. 736, 37 CrLJ, 9t0. 38 PL.R. 881 

4Vhere during the investigation of a criminal case a Magistrate is associated with 
the investigating officer, and in the presence of such Magistrate the accused points 
out places alleged to be connected with the enme and make admissions which do not 
lead to the discovery of any fact and the Magistrate does not record the admissions 
in accordance with the provisions of sec 164. Cr. P. C , but makes a memorandum of 
the conduct and adnussions of the accused, the oral evidence of the Magistrate is 
admissible to prove the admissions of the accused and the Magistrate can refresh his 
memory when under examination by referring to the memorandum under sec. 157 
of the Indian Evidence Act The fact that the Magistrate is empowered to record 
the confession of an accused person under see. 164, Cr P C , would not affect the 
question of the admissibility of such evidence — Abdulla. 34 CrL.J. 1025, 145 IC. 
467, 34 P.L.R 612, AI.R 1933 Lah 716, 14 Lah 290, 1933 CrC 902 (FB ); Mongol 
Singh, 36 CrLJ 287 (289), 153 I.C 121, 35 PLR. 349. For contra see Baghet Singh 
V. Emp . A.I R. 1929 Lah 794, 31 CrLJ. 269, 1929 Cr C. 426, 121 I C. 497. The same 
weight cannot ordinarily be attached to such an oral confession as to one formally 
recorded with all necessary precautions under sec. 164, Cr. P C. Confessions intended 
to be admitted in eiadence against persons accused of criminal offences, should ordinanly 
be recorded with all the precautions and in the manner prescribed by set 164, Cr. P. C. 
If this salutory proinsion of the law is ignored in faiDur of an oral confession, the trial 
Court will be entitled to presume, unless satisfied to the contrary, that the reason for 
adopting the oral method is that the accused has declined to commit himself to a 
wntten confession of the nature contemplated by set 164 The result will be that in 
cases in which it is sought to rely on sudi an oral confession which has been subsequently 
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41 Bom.L.R. 423. IJLR. 1939 Kar. 123 (P.C). 1939 A.WJ?. (P.C) 35. 1939 A.Cr.C 49, 
(1939) 1 MXJ. 756 (P.C). But their Lordships of the PriN*}’ Council do not say that 
an admission of incriminating facts made by an accused person to a Magistrate under 
sec. 164, Cr. P. C., or a statement made to the Court during the course of the trial is 
not admissible in eridence for what it is worth against the person who makes it under 
secs. 18 to 21, Eridence Act — AUahuarayo Dariakkan v. Emp., A.I.R. 1940 Smd 53 
(55), ILR. 1939 Kar. 800. See also Abdul Rahim v. Kini-Emp.. 41 CXJ. 474 and 
Chulam Muhammad Khan v. Emp., 86 I.C 814 (PaL). 

510 . Who can record statement or confession: — ^The power to rerord 
statements and confessions under this section is given to Magistrates not being police- 
officers. Magistrates who are also police-officers (c-g, patels in Bombay) are not 
competent to record statements or confessions — Bklma, 17 Bom. 485. So also, police- 
officers having magisterial powers ha« no power to record statements — KuiriboU, 
1 CaL 207. ^Tiere a Tahrildar, haring powers of a Magistrate and being inmted by 
the Local Government with power to take cognizance of offences upon complaint cr 
police-report, was conducting an inquiry’ on a complaint received, held that be must be 
deemed to have been doing so as a Ma^strate and not as a police-officer — Culaht, 
35 AIL 260, 11 A.LJ. 286. 

A third class Magistrate has no power to record a statement under sec 164. A 
statement so recorded by him is not evidence in a stage of judicial proceedings, and if it 
is considered afterwards before a Magistrate haring jurisdiction and holding a preli- 
minary inquiry, it will not furrush an alternative charge of giving false evidence in a 
judicial proceeding—SftcriaPfxi. 14 Bom.L.It 753, 13 CrXJ. 709. A dying declaration 
need not be recorded by a htagistrate having power? to record statements under this 
section— ^c/imon. 32 CrXJ. 1118, 134 IC 117, 33 PX.R. 8, A.I.R. 1932 Lah. 14, 1932 
Cr.R. 24. Ind. Rul. 1931 Lah. 885; Ckandgi. 1201 a 274, A.I.R. J930 Lah. 60, 31 Cr.LJ. 
79 An Honorary Magistrate, who Is a member of an independent Bench with third eJoss 
powers, caimot record a confession or statement — Kur Shtih, 29 CaL 4S3. The niKpS 
in Ghinua. 3 PX.J. 291, 19 Cr.LJ. 135, in whidi it was held that an Honorary Maps* 
trate of the third class not empowered to at singly had nevertheless power to record 
a confession, is rendered (^>solete by the present amendment 

^Miere a case comes before a 6rst ^ss Magistrate under secs. 157 and 159, he 
can depute a Sub-Deputy* hlagistrate to hold an im'estigation or a preliminary’ inquiry. 
The latter can, under the prorisions of this section, record a statement of a witness 
made before him in the course of the police investigation, and therefore, this is admissible 
as a statement made in the course of an investigation — ffaremfra, 40 CXJ. 313, 25 
CrXJ. 307 (308). 

A Magistrate who directs the pobce in^-estigation is not incompetent to record a 
statement or confession under this sectioiL On the other hand, it is the duty of the 
Magistrate who directs a police investigation or holds a preliminary inquiry under this 
Code to record statements under sec. 164j it is lus duty to see that the accused confesses 
voluntarily, and to record Ws confession truly— .Vowii. 5 SXJL 31. 12 CrXJ. 4S9, 
12 I C. 209. "UXere there are sev'eraJ accused in a case, one of whom is absconding, a 
Magistrate who commences the inquiry into the case of the present accused is P04 
debarred from recording the confesaon of the absconding accused when arrested — 
Mokinder. 33 P.L.R. 891. 33 CrXJ. 97 (102), 135 I.C. 209, A.IJL 1932 Lah. 103, 1932 
CrC 123. Ind. RuL 1932 Lah. 81. 

A confesrion or statement may be recorded by a Magistrate who afterwards con- 
ducts the preliminary inquiry or tnal—Barindra. 37 CaL 467, 14 CWJJ. 1114, 7 I.C 359, 
11 CrXJ. 453. A confession made to a Magistrate and recorded under this secti® 
is not inadmissible if the Magistrate thought proper, or if it so happened that he was 
the only Magistrate, to take the case and commit it to the Sessions Court — Lcl Shtikh, 
3 C.W.N. 3S7. The decision in Anuntram. S 954 is no longer good law. 

511 . “TVlay record”: — The langoa^ of this section leaves it oprional to the 
Magistrate to record the cenfesrion or not as thinks fit. He is not bound to record 
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it even he be clearly of opinion that the person is willing to make a perfectly voluntary 
confession. If an accused person makes a confes»on during a police investigation, or 
before the commencement of the inquiry or trial, then it is open to a Magistrate of 
any of the classes specified in that section to record the confession, and if he does so, 
he is bound to record it in the manner laid dorm in the section. The mere reference ij 
to sec. 91, Evidence Act, contained in sec 533, Cr. P. C., cannot be taken to imply V 
that a Magistrate hearing an oral confesaon made by an accused person in the course 
of an investigation is bound to record the confession in the manner laid down in this 
section The language of the section is "may record” not "shall record ” — Sidheswar 
Nath. 36 Cr L J. 45, 152 I C 174, 1934 A.LJ. 178, A I R. 1934 All 351, 1934 Cr.C. 421? 
Feroz, 1918 P R 11? Maruti, 21 Bom UR. 1065. 21 Cr L J. 65, 54 I C. 465, A.I.R 1920 
Bom 322 (Per Ha>'ward, J, Shah, J, contra); Tangudupalli, 45 Mad. 230, 42 M.LJ. 

37, 23 Cr.UJ. 680 See also A’ga Thein Mount A I.R. 1936 Rang. 350 (352), 37 Cr.L J. 
920, 164 I C 162, 1936 Cr C. 7M. 9 R R. 64. For contra see 19 I.C. 307, 

35 All. 260. 14 CrLJ 211, 11 ALJ 286; Nalhu, 118 I.C. 46, AIR. 1929 All. 855, 

30 Cr.LJ. 867, Ind. Rul. 1929 All 814 

It is not obligatory on a Magistrate holding an investigation or preliminary 
inquiry under sec. 159, Cr P. C , to record in wnting a confession made to him by 
an accused person and such confesrion may be proved by the oral testimony of the 
Magistrate— Pcdrfff. 69 I.C 264. A I R 1932 Mad 40, 45 Mad. 230. 23 Cr.L.J. 680, 

14 M.UW. 542, 1921 MW.N 779. 30 ML.T. 107, 42 ML J 37 A confession or 
an incriminating statement made in the presence of a Magistrate by an accused person 
while in police custody, who is not produced before the Magistrate with a view to 
record hl$ confession, can be proved by oral testimony of the Magistrate when it has 
not been reduced to writing — fag Raj. 129 I C 289, AIR. 1930 Lah. 534, 32 Cr.L J. 

290, 1930 CrC. 682, Ind Rul 1931 Lah 177; see also Ilwari, A.I.R. 1933 Oudh 432 
(438), 10 OWN 923, 1933 CrC 1317, 147 I C. 113. But it is not at all fair to avoid 
the precautions laid down in secs 164 and 364, Cr P C , and endeavour to prove oral 
confessions made to Magistrates some of whom had no power to record a confession 
at all. It may be legal— a matter which is somewhat doubtful— but no weight ought to 
be attached to confession so obtained— Lof Smgft. AIR 1936 Lah 797 (708), 161 IC 
373, 1936 Cr.C. 736, 37 CrL.J. 940, 38 PLR 881. 

Where during the investigation of a cnminal case a Magistrate is associated with 
the investigating officer, and in the presence of such Magistrate the accused points 
out places alleged to be connected with the enme and make admissions which do not 
lead to the discovery of any fact and the Magistrate does not record the admissions 
in accordance with the provisions of sec 164, Cr. P. C. but makes a memorandum of 
the conduct and admissions of the accused, the oral evidence of the Magistrate is 
admissible to prove the admissions of the accused and the Magistrate can refresh his 
memory when under e\amination by refemng to the memorandum under sec. 157 
of the Indian Evidence Act. The fact that the Magistrate is empowered to record 
the confession of an accused person under sec 164, Cr P C, would not affect the 
question of the admissibility of such evidence — Abdulla, 34 CrLJ 1025. 145 IC. 

467. 34 P.L.R 612, AIR. 1933 Lah 716, 14 Lah. 290, 1933 CrC 902 (FB ); Mongol 
SingA.36CrLJ 287 (289), 153 I C 121.35PLR 349. For contra see Paglirf 
V. Emp, AIR 1929 Lah 794, 31 Cr L J 269. 1929 Cr C 426, 121 I C 497. The same 
weight cannot ordinarily be attached to such an oral confession as to one formally 
recorded with all necessary' precautions under sec 164, Cr P. C Confessions intended 
to be admitted in eNndence against persons accused of criminal offences, should ordinarily 
be recorded with all the precautions and in the manner prescribed by sec 164, Cr. P C. 

If this salutory pronsion of the law is igmred In favour of an oral confesaon, the trial 
Court will be entitled to presume, unless satisfied to the contrary, that the rea«on for 
adopting the oral method is that the accused has declined to commit himself to a 
written confession of the nature contemplated by sec 164 The result wiO be that in 
cases in which it is sought to rely on sudt an oral confession whidi has been subsequently 



S16 


-THE CODE OF CRIMINAL PROCEDURE 


[Chap. XIV. 


retracted very little weight will be ^ven to .the oral confession unless there is in- 
dependent evidence to corroborate the confession in such a way as to establish beyond 
doubt that the confession is a true statement which really connects the accused 'vdth 
the axmt^Karam Singh. 37 Cr.LJ. 231 (232), 160 I.C. 111. AI.R. 1936 Lah. 8. 
16 Lah. 454, 37 P.L.R. 745, 1936 Cr.C 1. See also Lai Singh. A.I.R 1936 Lah. 707 
(708). 164 I.C. 373, 1936 Cr.C 736, 37 Cr.LJ. 940. 38 P.LR 881. 

The Calcutta High Court took a different view of law and held .that the statement 
of the accused, whether it amounted to confession or not, should be recorded by the 
Magistrate as provided in sec. 164, Cr. P. C., and that the Magistrate’s evidence 
regarding the unrecorded statement is inadmissible — Legal Remembrancer v. Lalil Mohan, 
25 C\V.N. 788 ( 793), 22 Cr.LJ. 562, 49 Cal. 167. AI.R 1922 Cal. 342, 62 IC 578. 
following Rajani, 8 C.W.N. 22 and Amituddin. 45 Cal. 557 (564), 22 C.W.N. 213 and 
not following Bhairab, 2 C\VJ4. 702 (715). 

■ There is thus a conflict of judicial opinion on this point. In a very recent case, 
after reviewing the rulings of the different High Courts, their Lordships of the Privy 
Council has held that it can hardly be doubted that a Magistrate would not be obliged 
to record any confession made to him if, for example, it were that of a self-accusing 
madman or for any other reason the Magistrate thought it to be incredible or useless for 
the purpose of justice. ^Vhether a Magistrate lecoids any confession, is a inatter of 
duty and discretion and not of obligation On the matter of constructions secs 164 and 
364 must be looked at and construed together, and it would be an unnatural construction 
to hold that any other procedure was permitted than that which is laid down with such 
minute particularity in the sections themselves Sec. 164 is a section conferring powers 
on Magistrates and delimiting them Therefore, a confessional statement not recorded 
in accordance with the procedure laid down in those actions is inadmissible in evidence 
and Cannot be proved orally by the Magistrate or by the production of the memorandum 
made by him. Where matter can be made of record and therefore admissible as such, 
there are the strongest reasons of policy for supposing that the Legislature designed that 
it should be made available in that form and no other. Sec. 533, Cr. P. C, cannot cure 
this defect— Ahmad v. Bmp.. 40 C.W.N.' 1221, 64 CL.J. 445. 17 Lah. 629. 163 IC. 
881, 38 Bom.L.R. 987, 1936 OW.N. 505, 1936 M.WN. 745, 1936 OL.R. 437, AIR. 
1936 PC. 253, 1936 AL.R. 747. 63 I.A. 372, 9 RP.C. 57, 1936 A.LJ. 895, 37 Cr.LJ. 
897, 17 P.LT 594, 1936 CrG 752. 71 M L.J 476, 44 M.L.W. 583, 19 NL.J. ZlL 
39 P.LR. 43 (P.Oj Nahru v. Emp, 38 CrLj. 642 (643), I.L.R. 1937 Nag. 268, 
9 R.N. 281. 168 I C. 962, A.I.R. 1937 Nag. 220. See also Akbar Badr Din v. Ernp.. 
39 Cr.L.J. 907 (914), 40 P.LR. 890, 177 I.C 617, 11 R.L. 339, AIR 1938 Lah. 594; 
Ram Saresh v. Emp., 40 CrLJ. 559 (563), 181 I.C 646, AI.R. 1939 All. 242. 1939 
A.L.J. 107, 1.LR. 1939 All. 377; ilarilal v. Emp.. 41 CrLj. 433 (435), 187 iC 2C0. 
1940 N.L.J. 286; Dmanath Ganpat Rat, A I R. 1940 Nag. 186 (190), I.LR 1940 Nag. 
233. From Nazir Ahmad's Case what is now clear is that in cases where a Magistrate 
has made no attempt to comply with the requirements of sees. 164 and 364, Cr. P. C, in 
recording the confession of an accused person, such a confession is not admissible m 
e%-idence. Where such an attempt has been made, but there is a formal defect in the 
procedure thereof, it will become curable under sec. 533. Cr. P. C. Where, 
therefore, on being produced before a Magistrate for remand, the accused was asked 
whether he had anything to say and he replied, “I committed the offence, and I have 
nothing to say against a remand bring granted", and the Magistrate made a note of it 
on the back of the application for remand without making any attempt to comply with 
the requirements of secs. 164 and 364, Cr. P. C , the confession was held inadmissible 
in evidence-^aw Min, A.I.R, 1933 Rang. 219. 1939 RLR. 97. 40 Cr.LJ 691. 182 IC. 
705, 12 R.R. 25. But a confession made by the accused to the Magistrate, though not 
recorded after observing the formalities prescribed by this section, can properly be 
admitted in evidence if the Magistrate was not investigating the case or any of the 
facts connected with the ca%c~Nsinamuthu Kannappan. A I.R. 1940 Mad. 138. 1939 
M.WJ4. 1132, 50 M.L.1V. 784, 1939 M.Cr.C. 276, 41 Cr.LJ. 322, 186 I.C. 479. 
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• The axtra-]udicial confession to a RIagistrate must be wholly excluded in view of 
the Privj’ Council ruling in Natir Ahmad v. Emp, supra; Ibrahim v Emp , 38 CrLJ. 
583 (585), 39 P.LR 419, 168 I.C. 743, 9 RL 669, A.I.R. 1937 Lah. 208, ILR. 1937 
Lah 794 Though an cxtra-judmal confession to any ordinary person (other than a 
police officer) can be pro^ed, such a confession cannot be proved at all if made to a 
Magistrate, unless the provisions of see. 164, Cr. P. C, have been complied with; it 
will not help for a Magistrate to say that he did not intend to act under the provisions 
of sec. 164, Cr P. C — A'oniinon;M Brahman, A.IR 1940 Pat. 163 (169), 1939 PW.N. 
915, 41 Cr.LJ. 533, 188 IC 57, 19 Pat. 301. 

Tills section must be strictly construed. The section enacts that the Magistrate 
must “’record” any statement or confession "Recording” means, and must mean, 
writing down the confession It does not mean merely filing it. Further it is to be 
noted that one of the essential rules is that the Magistrate should draw the attention 
of the confessing accused to the fact that there are no police present while the con- 
fession IS being recorded, the reason being that there may be less risk that the confes- 
s’on IS made under the influence of the police If the confession is wntten down when 
the accused is under the control of the police and then handed to the Magistrate the 
reason for insisting upon this precaution is destroyed The law enacts that a confession 
should be recorded by a Magistrate himself When an accused is making an oral 
confession it is much easier for the Magistrate who records it to make up his mind 
whether that confession is voluntary or not. The wntten confession is inadmissible 
in evidence— Ram Baton, 34 CrLJ 574 (575), 143 1C. 318, A.IR 1933 All 356. 
1933 ALJ. 479, Ind Rul 1933 AH 221, 55 All 426, 1933 CrC. 629 

512. Statement or Confession: — ^The word ‘statement’ means the state- 
ment of a witness and does not mean the statement of an accused person This section 
docs not provide for recording any statement of an accused person other than a con- 
fession, the reason is that the section relates to a stage of the case, vie , the Police- 
investigation stage, at which statements of the accused which are other than \*oluntary 
confessions and which are to be elicited by his examination are not intended to be 
obtained from him — Bhairab, 2 CWN. 702 In other words, this section provides 
for the recording of two classes of things, m. (1) the statement of a person who 
appears before the Magistrate as a wilncsj. and (2) the confession of a person accused 
of an offence — Matka, 2 Bom 643; Andal. S SLR 174, 13 CrLJ. 33. The Punjab 
Chief Court has however held that the distinction that is made in this section is 
between statements that are confessions and statements that are not; and not between 
persons by whom statements of either character arc made; and this distinction is 
made merely to prescribe the diflerent modes of recording (sub-sec 2); and that it 
is nowhere expressed or implied in this section that the statement of an accused person 
cannot be recorded unless it is a confession— talw. 1893 P R. 2. The Calcutta High 
Court also has recently laid down that the word ‘statement’ is not limited to a statement 
made by a witness; a statement made by an accused and not amounting to a confession. 
IS a statement witliin the meaning of this section — Abdul Bahim. 88 I C 1055, AIR 
1926 Cal. 926, 41 CLJ 474, 26 CrLJ 1279 Sec also Legal Remembrancer v. Lalit 
Mohan, 49 Cal 167, 25 CWN 788 (dissenting from 2 CWN 702 aboic) where it is 
laid down that under this section there can be no distinction between a statement 
made by an accused and a confession made b> him, and that a statement made by 
an accused that he had committed a murder must be recorded as provided by this 
section 'The Patna High Court is also of opnion that th'S section contemplates a 
statement made by an accused person before a Magistrate, which is not a confes^on 
but is wholly of an exculpatory nature — Gotam Md, 4 Pat 327, 6 PL.T 593, 26 
CrLJ. 878. The statement is certainly evidence of conduct— £a.’;i Dusadh, 29 CrLJ. 
lOG (111), 106 I.C 69S.6Pat 747.AIR 1928 Pat 162. 9 A 1 Cr R. 379. It is dearly 
not the function of the Magistrate, when he is to record statements under this section, 
to reduce to writing what the persons placed before him say only if they make state- 
ments which the police expect them to make and otherwise to make no note of anj-thirg 
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which they say— A’fl.’/r, 34 CrXJ. 489 (493), 143 I.C 67, 1932 AXJ. 1125, A.IJ?. 
1933 AIL 31, 55 AIL 91, InA RuL 1933 AIL 170, 1933 Cr.C 42. 

In recorAng a statement under sec. 164, Cr, P. C, a Magistrate is empowered 
to administer to the deponent an oath or solemn aiSirnation and the statement so 
recorded can form the subject of an alternative charge under the perjury sections of 
tlie Indian Penal Code. So on a person being offered a pardon under sec. 337, Cr. P. C, 
and, on his acceptance of that pardon, being placed before a Magistrate in order that 
his statement may be recorded, that Magistrate has the power to administer an oath 
or solemn affirmation to him — Pmmanand, 34 CriJ. 469, A.I.R. 1933 Lah. 321, 
1933 Cr.C. 564, 142 I.C. 776, 14 Lah- 507, 34 P.L.R. 421; Amen Singh. A.IJI. 1933 
Lah. 796 (799), 40 Cr.L.J. 513, 181 I.C- 509, 40 P.L.R. 758, IX.R. 1939 Lah- 38. 

512A. Statement of a witness:— A statement made by a witness under 
sec 164, Cr. P. C , can be used for the purpose of cross-examining him and Ascrediting 
his evidence in the Sessions Court. The statement is, however, not substantive esidence 
—Hamam. A.I.R 1935 Bom. 26, 36 BomX.R. 1117; Kenuppana PtUai, 28 Cr.LJ. 
279, 100 I C 359, A.LR. 1927 MaA 1112. A statement made under this section behind 
the back of the accused cannot be properly used as ewdence against him. The only 
object in recording such statement is to obtain a hold over the witnea — Puttu, 27 LC. 
196, 17 OC. 363, 16 CrXj. 132, 1 OXJ. 753; Manni. 32 CrXJ. 48. 127 I.C. 878.- 
7 O.WJ4. 736, A.IJI. 1930 Oudh 406, InA RuL 1930 Oudh 494, 6 Luck. 210, 1930 
Cr.C 946. A statement of a witness obtained under this section alwaj's raises a suspidon 
that it has not been \x(luntanly xnade. The section is not intended to enable the 
Police to obtain a statement from some person and as it were to put a seal on that 
statement by sending in that person to a Magistrate practically under custody, to be 
' ezanuned before the juAdal inquiry or trial, and, therefore, compromised in his e\i'dence 
when judidal proceedings are regidarly taken— jt/onu Chik, 39 CrXJ. 635 (639), 175 
I.C 716, A.I.R, 1938 Pat, 290. foUowing Jadub Das. 27 C^l 295 (300), 4 CWJf. 129. 

It is hardly desirable that witnesses should be pinned down by statements under 
sec. 164, Cr. P. Code. The Sessions Judge should not admit theiD under sec 288, 
Cr. P. C, without making proper enquiry. The very fact that such statements are 
recorded under sec 164 leads to a presumption on the showing of the prosecution itself 
that the witnesses are weak. At the some tune sec 164 is not confined to confessions 
of the accused. If then the Police take the risk, and their action is not outside the 
law, it is difficult to see how the Courts can prevent or discourage their so doing — 
Jehangir Ardeshir Coma. 28 CrXJ, 1012 (1015), 106 I.C 100, 29 BomXJ?. 996, A.IR. 
1927 Bom. 501, 8 A.I.CrJL 324. 

A statement by a witn^ recorded by a Magistrate under this section is admisable 
in e\"idence to corroborate the statement made by that witness before the committing 
Magistrate from which the witness resiled in Ses^ns Court — Velliah Kent, 45 MaA 766; 
Monenali. 60 Cal. 1339, 147 I C. 1200, A.IR 1934 CaL 124, 37 C.tVJ4. 1066 (1068), 
58 CXJ. 66, 1934 Cr.C. 169, 33 CrXJ. 567; Meilhuja Teweni, 8 Pat. 625, 120 
37. A.I.R. 1929 Pat, 343, 1929 CrC 155, 30 CrXJ. 1136, 10 PX.T. 177. InA RuL 
1929 PaL 677; EmP. v. Lalti Rai. 37 CrXJ. 235 ( 238), 160 IQ 181, AI.R. 1936 
Pat. 11, 1936 Cr.C. 6, 16 PXT. 730. See Note 898. The pro%4sion contained in 
sec 145 of the Indian Eiidence Act jclates to cross-examination as to pren’ous state- 
ments in wnting, but does not militate in any way against such previous statements 
being used by way of corroboration of statements put in under sec 288, Cr. P. C., 
which are substantive eNidcnce rn the case before the Court of Sessions. The state- 
ments under sec 164, Cr, P. C., are admissible in evidence although they were not 
put in strictly under sec 145 of. the Indian Eindence Act — Mamnali, supra. But «e 
Mahomed Khan. 32 CrXJ. 172 (173). 128 I.C. 673. AI.R. 1930 Sind 308, 1930 CrC 
1145, InA RuL 1931 Sind 1. 

It is not n(rcessar>- to call the Magistrate to prox-e that the witnesses to be cross- 
examined are the persons who made statements which were recorded under sec. 164, 
Cr. P Code. The records of sudi statements are presumed to be genuine (sec sec SO 
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Evidence Act) and the fact that the person who made a statement under sec. 164, 
Cr. P. C , is the person in Court can be proved by the Police Officer who had the 
statement recorded — Sadiilla v. 39 CriJ. 864, 177 IC. 32, 40 P.LR. 752, 11 

R.L. 276, A.IJ1. 1938 Lah. 477. 

Approver:-— Once the approver has accepted a tender of pardon he stands on 
the same footing as any other witness with the exception that he is liable to forfeit hn 
tender of pardon if he does not comply with the conditions on which the tender was 
made There is no legal bar to his examination like any other witness under this 
lection— Emp. v. Hussaina, AIR 1933 Lah. 868, 1933 Cr.C. 1113, 146 I.C. 461, 35 
Cr.L.J. Ill, following Emp. v. Pamanand, 34 Cr.LJ. 469, A I R. 1933 Lah. 321, 1933 
Cr.C. 564, Ind Rul. 1933 Ljih 303, 34 P.LR. 421, 14 Lah. 507 and AI.R. 1924 Lah. 
90, and dissenting from Emp v. Nga Bo Gyi. AIR. 1925 Rang 286, 89 I.C. 708, 26 
Cr.L.J. 1938. 3 Rang 224 See also Amar Smgh. AIR. 1938 Lah 796 (799), 40 
P.L.R. 758 and Hovlal v. Emp. 41 Cr.LJ 433 (436, 437), 187 IC. 203. 1940 NL.J 
286 in Note 963A. 

Confessions made by the approvers are not substantive evidence, but may be 
used only for the purpose of contradicting or corroborating their depositions in Court 
'—Nitai Chandra Jana v. Emp. 38 CrLJ 852 (864), 170 IC 201, AIR. 1937 Cal 
433, 10 RC 98 (SB.). 

Copy: — An accused is undoubtedly entitled to inspect statements of prosecution 
witnesses recorded under this section Such statements can be used by the prosecution 
for the purpose of corroborating the witness They can likewise be used by the 
defence for the purpose of contradicting such witness. A Magistrate should direct 
copies of the statements under this section to be given to the accused on payment 
by them of the usual fees and in any case should allow the Advocate for the defence 
to inspect those statements — Bashtr-ud-Din, 33 CrLJ 752, 139 IC 330, A.I R 1922 
All 327, 1932 CrC 306, Ind Rul. 1932 All 554} Chulam Nabt. 30 CrLJ. 760, 117 
IC. 377, A.I.R. 1929 Lah. 429, Ind. Rul 1929 Lah. 649, fiari Ckand. 32 CrLJ 253, 
129 IC. 193, AI.R 1931 Lah 59, 1931 CrC 139. Ind Rul 1931 Lah. 129, where 
it was also held that the proposition, that a statement recorded by a Magistrate under 
sec 164, Cr. P C., could not be seen by the accused until after the witness concerned 
had been exammed-in-chief, could not be accepted There can be no doubt that these 
statements are public documents within the meaning of sec 74, Evidence Art. That 
being so, the accused is entitled to copies of these documents, even when the Magistrate 
has not recorded es'idence — Bhtrumal Khanehottd v Emp .AIR. 1937 Sind 303, 171 
I.C. 993. 

It is plain from the provisions of sec 164 (2), Cr P C., that a record of a 
statement made under that section forms pari of the proceedings before the Court 
at the subsequent trial It is an elementary principle of natural justice which needs 
no authority that an accused person shall ha\-e free access at any time during the 
trial to all records which are before the Court The Judge should not decline to 
allow the pleaders for the defence to see the records of statements under sec. 164, 
Cr P. C., or to cross-examine the witnesses thereon — Biahmaya v The King. 40 
CrLJ. 265 (268), 179 I.C. 783, ALR 1938 Rang 442. 

513. At what stage can confession be recorded: — A statement or 
confession must be recorded m the course of an investigation under this chapter or at 
any time afterwards, but before the commencement of the inquiry* or tnaL Therefore, 
where the Magistrate rtcordcd'ccnfesaons before he look cognizance of the case and 
before the examination of the prosecution witnesses began, it was held that the con- 
fessions were duly recorded under this section — Barindra, 37 Cal 467 This section 
refers to a confession or statement recorded during an inquiry before the PoUee and 
not during an inquiry’ by the Magistiate. Therefore, where dunng an inquiry- under 
section 202, the Magistrate recorded a statement made by a per«on aga-nst whom the 
complaint was filed, it was held that the statement did not fail under this section. 
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^SUcli a statement was not admissible against the accused without further proof— 5 ij/ 
Naiain, 32 Cal 1085 (1089). A confession can be recorded only when, in the course 
of a police enquiry under Chap. XIV, it is discovered that a certain person who has 
been definitely charged with a certain particular offence is willing to make an incri- 
minating statement in respect of that offence. Where no police investigation was 
pending against the accused and he was produced on the allegation that he was in the 
habit of committing forgeries and was %vilJing to make a statement to that effect, 
without even a written complaint, his confession cannot be legally recorded for the 
purpose of discoveiing from it grounds for subsequently bringing a specific charge of 
forgery in respect of a particular document — Sheo Prasad, 36 Cri.J. 927, A I.R 1935 
Oudh 416. 1935 O.W,N. 722, 156 IC 231? Hau Krishna, 36 CrLJ. 1007 (1011), 
A I.R. 1935 Oudh 477, 156 I.C. 819, 1935 O.W.N. 781, 1935 OL.R. 441. A Magistrate 
.should not record a confession under this section after the case has been sent up to 
him for enquiry, although the ehallon was taken back as incomplete — Paklwan, 31 
Cr.L.J. 533, 123 I C. 540, AIR 1930 Lah. 454. Where the Magistrate commenced 
an enquiry against one accused, and then an abending accused was arrested and his 
confession recorded, but the prosecution asked for an adjournment to carry on an 
investigation (by the police) into die truth of the confession, whereupon the Magistrate 
thought it proper to have the inquiry carried on by another Magistrate, and the 
proceedings were taken de novo by another Magistrate who committed the accused for 
trial, held that though the confession was recorded after the inquiry was commenced 

• in respect of another accused, still so far as the confessing aomsed was concerned, it 
was recorded before any inquiry was commenced into kis case; moreover, it was 
recorded at a time when investigation had not ceased, because further invesliialion 
was necessary (by the police) into the truth of the confession. The confession was 
therefore properly KCorded—Mthinder. 33 P.L.R. 891, 33 Cr.L.J. 97 (101, 102). 

514. Procedure;— A Magistrate should not, before recording a confession, 
look into a police report to see what the accused had stated to the police— Jogjiban, 13 
C.W.N. 861, 10 Cr.L.J. 125. 

The Magistrate should not hold out any inducement. Where after the prisoner 
had made a long confessional statement, he was told by the Magistrate that if he stated 
all that he knew, he would then be examined as an approver and witness, it was held 
that the conduct of the Magistrate was highly improper — In re Kosa Covtndan, Z Weir 
137. See also Tara, 45 All. 633 ated under sec. 163. But unless this inducement was 
actually held out to the accused by the Magistrate or by some person in authority, the 
. mere fact that the accused was under an wifnessron that if he confessed he would be 
made an appiover, would not make the confession bad. The mere thought In the mind 
of the accused would not affect the admissibility of the contessioa—Nilmadhab, 5 Pat. 
171. 27 Cr.L.J. 957. 

The Magistrate must not put any question to the accused tending to incriminate 
, him — In re poyappan, 2 Weir 136. 

The Government rules, salutary as they are, are intended for the guidance of 

• Magistrates but they have not the effect of law and the mere omission of compliance 
in any particular respect is not per se sufficient to rule out the confession, if there has 
been no breach of the provision of this section, which lays down the law on the 
subjett and if there are grounds sulBdent to satisfy the Court and to induce it to 
believe that the confession is voluntary — Ntkbat, 34 Cr.L.J. 838 (840), 144 I.C 769. 
A.IR. 1933 Oudh 299, 10 0,W.N. 642. 1933 Cr.C 669 But see Daulat Ram. AIR- 
1933 Oudh 315 (318), 8 Luck 518. 35 CrLJ. 10. 146 I.C. 465, 1933 Cr.C. 693. 10 
O.WJ4. 466. See also Note 517. 

A statement cannot be said to be properly recorded under this section if a police- 
officer is present at the time and is allowed to put questions to the accused— Indarsain. 
21 CrLJ. 418 (Lah,)i Jogjiban. 12 CWJ4. 8(51, 10 CrXJ. 125 "It is not proper 
to allow the polu'c-eniccr who brought the prisoner to be present while tlie confession is 
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being recorded by a Muharrir and to surest questions to be put to the confessing 
prisoner” — CoJ. G. R. <£ C. 0., page 8} Ramanand, 1885 A.\V.N. 221. 

There is no \iarrant or justilication lor the intervention of a third party (eg, 
pchce-olTicer or another Magistrate) as the questioner, directly or indirectly, of a 
confesang prisoner— supra. 

The Magistrate sliould not hand over the accused to the investigating officer 
v.ho rvas in.attendance outside his room and record his confession alter he had been 
viith the police officer for a few minutes A confession taken by a Magistrate in ]ail 
with a police officer in the next room and subsequently retracted, could not acted upon 
unless supported by very good contAoralion — tndra, 32 Cr.L.J. 818, 132 I C. 185, 
AI.R. 1?31 Lah, 408. Ind Hul 1931 Lah 537, 1931 CrC. 648, following Shetkh Sohali, 
SIC. 773, 11 CLJ. 723, 11 Cr.L.J. 247. 

ConfesMons should be recorded in open Court in the day time. It is improper 
to record the confession at 9 P.M. on a winter night within the ihana compound 
If the Court is then closed owing to holidays, some other place should be selected — 
Ranbir, 33 P.L.R 241, 33 Cr.LJ. 242 (250); Jahana, AIR 1937 Lah 98 (99), 38 
P.L R. 791, 166 I C 1003, 38 Cr L J 338; Amar Singh, A I R 1937 Lah. 746, 39 P L R. 
453, 173 IC. 105; Ktshan Chand Keteal Ram. 39 CrLJ 448 (451), 174 I C. 449, 
10 R Pesh. 64, A.I R. 1938 Pesh 5 A Magistrate acts improperly m recording the 
confession at a late hour in night (vir. at 11-30 p.m ) after the accused had been 
subjected to interrogation by a police-officer for 3 or 4 hours, and had broken down 
under the continued questioning— P/<rmut/ta. 30 CLJ 503, 21 CrLJ. 266. But, of 
course, the fact of the confession being recorded late at night, is by itself not a 
sufficient proof against its voluntariness— AWul Salim, 49 Cal. 573 (598). The Patna, 
Lahore and Rangoon High Courts hold that the Code does not contain any provision 
that the confession must be recorded in open Court; and therefore a Magistrate does 
not act illegally if he brings the accused to his house and records the confession there— 
Ntlmadhab, 5 Pat, 171, 27 Cr L.J 957; Chulam. 36 Cr L J 683, 155 1 C 265, 35 P.L R. 
746, A.I.R 1934 Lah 675, 1934 CrC 1001; Maung Tha Ka Do, 37 Cr.LJ 280 (282), 
.160 I C 292, A.IR 1935 Rang 491, 1935 CrC. 1266. 

If the confession is a lengthy one, and cannot be finished in one day, the Magistrate 
is competent to record the confession piece-meal from day to day. But in such a 
case the Magistrate should not, dunng the period of confession, return the accused 
to the custody of the police at night — Ntlmadhab, 5 Pat 171, 27 CrLJ 957 See 
Panchkauii in Note 516 

Power to admimster oath — The person making a statement under this section is 
a witness within the meaning of sec 5 of the Oaths Act. and therefore one to whom 
oath might be administered, and a charge of perjury can be framed under sea 193, 
I. P. C., against the person making a false statement on oath under this section — 
Atagu, 16 Mad 421 (423); Tasaddak. 1908 AWN 73; Suppu Tevan, 29 Mad. 89 
(90); Patmanand, 142 IC. 776, .Ind Rul 1933 Lah 303, A I R. 1933 Lah. 321, 34 
P.LR. 421. 1933 Cr.C. 564, 14 Lah 507, 34 CrLJ. 469. Abdul Cam. 32 CrLJ. 9S5, 
133 IC 55. AIR 1931 Lah. 763, 1931 CrC 1067, Ind. Rul 1931 Lah 727 But 
see Contra — Hart Chaian, 27 Cal. 4^ (457); Lo/k. 1893 PR 2 {per Plowden, J at 
p 28); Motilal, 45 Bom. 61, 64 I.C 40. 23 BomLR. 884. 22 Cr.LJ 728. AI.R. 1922 
Bom. 133 

515. Retracted confession: — It cannot be laid down as an inflexible rule 
that a confession made and subsequently retracted by a pnsoner, cannot be accepted 
as evidence of his guilt without independent corroborative e\udence. The weight to 
be attached to such a confession must depend on the circumstances under which 
the confession was originally made and the arcumstances under which it was retrarted 
including the rea'xins given by the pnsoner for its retraction. It is unsafe for a 
Court to rely on and act on a confession whidi has been retracted unless a'ter a 
consideration of the whole of the csndcnce in the ca»c, the Court is in a position to 
'Come to the unhesitating conclusion that the confession is true, that is to say. usually 
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.Slich a statement was not admissible acauist the accused without lurther proof— 
Naram, 32 Cal. 1085 (1089). A Confession can be recorded only when, in the course 
of a police enquiry under Chap. XlV, it is discovered that a certain person who has 
been definitely charged with a certain particular offence is willing to make an incri- 
minating statement in respect of that offence. Where no police investigation was 
pending against the accused and he was produced on the allegation that he was in the 
habit of committing forgeries and was willing to make a statement to that effect, 
without even a written complaint, his confession Cannot be legally recorded for the 
purpose of discoveiing from it grounds for subsequently bringing a specific liiarge of 
forgery in respect of a particular document— S/ieo Praiad, 36 CriJ. 927, A.IR. 1935 
Oudh 416, 1935 OW.N 722, 156 IC 231; Hart Krishna. 36 CrLj. 1007 (1011), 
AI.R. 1935 Oudh 477, 156 I.C 819. 1935 O.WJ>f. 781, 1935 O.LR. 441. A Magistrate 
.should not record a confession under this secticui after the case has been sent up to 
him for enquiry, although the challan was taken back as incomplete— 31 
Cr.L.J. 533, 123 I.C. 540, A.I.R. 1^0 Lah. 454. ^Vhere the Magistrate commenced 
an enquiry against one accused, and then an absconding accused was arrested and his 
confession recorded, but the prosecution asked for an adjournment to carry on an 
investigation (by the police) into Uie truth of the confession, whereupon the Magistrate 
thought it proper to have the inquiry carried on by another Magistrate, and the 
proceedings were taken de novo by another Magistrate who committed the accused lor 
trial, that though the con{ess.ion was recorded alter the inquiry was commenced 
in respect of another accused, still so far as the confessing accused was concerned, it 
was recoided before any inquiry was commenced into hts case; moreover, it was 
recorded at a rime when investigation had not ceased, because fur/hef tnvesligalhn 
.was necessary (by the police) into the truth of the confession. The confession was 
therefore properly recorded~A/iAi»d<T, 33 P.L.R. 891, 33 Cr.L.J. 97 (101. 102). 

S14. Procedure;— A Magistrate should not, before recording a confession, 
look into a police report to see what the accused had stated to the police-— /ei;i5en, 13 
C.Whl. 861, 10 CrLJ, 125. 

The Magistrate should not hold out any inducement. IVhere after the prisoner 
had made a long confessional statement, he was told by the Magistrate that if he stated 
all that he knew, he would then be examined as an approver and witness, it was held 
that the conduct of the Magistrate was highly improper — In re Kosa Covindan, 2 Weir 
137. See also Tara, 45 All. 633 cited under sec. 163. But unless this inducement was 
actually held out to the accused by the Magistrate or by some person In authority, the 
. mere fact that the accused was under on impression that if he confessed he would be 
made an approver, would not make the confession bad. The mere thought in the mind 
of the accused would not affect the admissibility of the confession — Nilmadhab, 5 Pat. 
171, 27 Cr.L.J. 957. 

The Magistrate must not put any question to the accused tending to incriminate 
him — In re Kayappan, 2 Weir 136, 

The Government rules, salutary as they are, are intended for the guidance of 
Magistrates but they have not the effect of law and the mere omission of compliance 
in any particular respect is not per se suffident to rule out the confession, if there has 
been no breach of the provision of this section, which lays down the law on the 
subjert and if there are grounds suificient to satisfy the Court and to induce it to 
believe that the confession is voluntary — Kikbar, 3f Cr.L.J. 838 ( 840), 144 IC. 769. 
A.f R. 1933 Oudh 299, 10 OWN. 642, 1933 Cr.C 669 But see Daulat Ram. A.1.R- 
1933 Oudli 315 (318), 8 Luck. 518. 35 CrLj. 10, 146 I.C. 465, 1933 CrC. 693, 10 
O.W.N. 466 See also Note 517. 

A statement cannot be said to be properly recorded under this section if a police- 
officer is present at the time and Is allowed to put questions to the accused — Indarsaln. 
21 Cr.LJ 418 (Lah); Jotjlban. 12 CWJ4. 861, 10 Cr.LJ. 125. "It is not pfop^ 
to allow the policc-cfficcr who brought the prisoner to be present while the confession i* 
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being recorded by a Muharrir and to suggest questions to be put to the confessing 
prisoner” — Cal G. R. & C, 0 , page 8; Ramanand, 1885 A W.N. 221 

There is no v^arrant or justification for the intervention of a third party (eg, 
pohce-ofiicer or anotlier Magistrate) as the questioner, directly or indirectly, of a 
confessing pnsoner — Jogjiban, supra. 

' The Magistrate should not hand over the accused to the investigating officer 
who was in .attendance outside his room and record his confession after he had been 
with the police officer for a few minutes A confession taken by a Magistrate in jail 
with a police officer in the ne\t room and subsequently retracted, could not acted upon 
unless supported by vtry good corroboration — India, 32 Cr.L.J. 818, 132 I C 185, 
AI.R. 1931 Lah, 408, Ind Rul 1931 Lah 537, 1931 CrC 648, following Skeikh Soliali, 
5 1C. 773, 11 CLJ. 723, 11 CrL}.247. 

Confessions should be recorded in open Court in the day time. It is improper 
40 record tlie confession at 9 PkJ. on a winter night within the lhana compound 
If the Court is then closed owing to holidays, some other place should be selected — 
Ranbir, 33 P.L.R. 241, 33 Cr.LJ. 242 ( 250){ Jahana, AIR. 1937 Lah 98 (99), 38 
P.L R. 791, 166 I C. 1003, 38 Cr.L J 338; Amat SirtgA, A I R. 1937 Lah. 746, 39 P L.R 
453, 173 I.C 105; Keshan Chand Keual Ram, 39 CrLJ 448 (451), 174 IC 449, 
10 RPesh. 64, AI.R. 1938 Pesh 5 A Magistrate aas improperly in recording the 
confession at a late hour in night (v«, at 11-30 PM) after the accused had been 
subjected to interrogation by a police-officer for 3 or 4 hours, and had broken down 
under the continued questioning — Ptomalka, 30 CLJ. 503, 21 CrLJ 266 But, of 
course, the fact of the confession being recorded late at night, is by itself not a 
sufficient proof against its voluntariness — Abdul Salim, 49 Cal 573 (598) . The Patna, 
Lahore and Rangoon High Courts hold tliat the Code does not contain any provision 
that the confession must be recorded m open Court; and therefore a Magistrate does 
not act illegally if he brings the accused to his house and records the confession there — 
Nilmadhab, 5 Pat. 171, 27 CrLJ 957; Ckutam, 36 CrLJ. 683, 155 I.C 265, 35 PL.R 
746, AI.R. 1934 Lah 675. 1934 CrC. 1001; Maung Tha Ka Do. 37 Cr.LJ. 280 (282), 
160 I C. 292, A.I R 1935 Rang 491, 1935 Cr.C 1266 

If the confession is a lengthy one, and cannot be finished in one day, the Magistrate 
is competent to record the confession piece-meal from day to day But in such a 
case the Magistrate should not, during the period ol confession, return the accused 
to the custody of the police at night— )Vi/madA«5. 5 Pat 171, 27 CrLJ 937. See 
Panchkauii in Note 516. 

Pouier to administer oath . — ^The person making a statement under this section is 
a witness within the meaning of sec 5 of the Oaths Act, and therefore one to whom 
ootfi rmg/it be administered; and a diarge ol perjury can be framed under sec. 193, 
I. P. C, against the person making a false statement on oath under this section— 
Alagu, 16 Mad 421 (423), Tasaddak, 1908 AWN 73; Suppu Tevan, 29 Mad. 89 
(90) ; Parmanand, 142 I C 776, .Ind Rul 1933 Lah 303, AIR, 1933 Lah. 321 34 
P.LR. 421, 1933 Cr.C. 564, 14 Lah 507, 34 Cr.LJ 469; Abdul Gam 32 CrLJ 985 
133 I.C. 55. AIR. 1931 Lah 763, 1931 CrC 1067. Ind Rul 1931 Lah 727. But 
see Contra— Hart Cliaran, 27 Cal, 455 (457); Latu, 1893 PR. 2 {per Plowden, J. at 
p. 28); Motilal, 45 Bom. 61, 64 I.C, 40, 23 BomLR, 884, 22 CrLJ. 728, A.I.R. 1922 
Bom 138. 

515. Retracted confession: — It cannot be laid down as an inflexible rule 
that a confession made and subsequently rrtracted by a pnsoner, cannot be accepted 
as evidence of his guilt without independent corroborative evidence. The weight to 
be attached to such a confession must depend on the circumstances under which 
the confession was originally made and the circumstances under which it was retracted 
including the reasons given by the prisoner for its retraction. It is unsafe for a 
Court to rely on and act on a confession whidi has been retracted unl-ss after a 
consideration of tlic whole of the evidence in the case, the Court is in a position to 
■come to the unhesitating conclusion that the confession is true, that is to say usual) 
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unless the confession is corroborated by credible independent evidence. A retracted 
confession should carry practically no weight as against a person other than its maker 
—Bisestvar. 26 C.W.N. 1010 (1014), 24 Cr.LJ. 145, 71 I.C. 497, A.I.R. 1923 Cal. 217. 
See also Krishna, 34 Cr.L.J. 896, 145 I.C. 133, 35 Bom.L.R. 371, A.I.R. 1933 Bom 
23, 1933 CrC. 653; Ghirrao, 34 CriJ. 1009 (1013), 145 I C. 470, A I.R. 1933 Oudh 
265, 1933 Cr.C. 592, 10 O.W.N. 1108; Housabat. A.I.R. 1932 Bom. 553 (556), 34 
BomL.R. 1240, 1932 Cr.C. 785, 140 I.C. 740, 56 Bom 542, 34 Cri.J. 73; IluiaTt, 
A.I.R. 1933 Oudh 432, 10 OWN. 923, 1933 Cr.C. 1317, 147 I C. 113; Jahan'jm, 35 
Cr.L.J. 1180 (1204), AIR. 1935 Lah. 230. 150 I C. 1056; Nahnun. 35 Cr.LJ. 1390, 
151 I.C. 716, 36 P.L.R. 2, A.I.R. 1934 Lah. 716, 1934 Cr.C. 1025; Shyam Lai, 36 
CrLJ. 1086. See also A.I.R. 1936 All, 388, KaUjiban. 37 Cr.LJ. 775, 163 

I.C. 41, 63 C.L.J. 232, 1936 Cr.C 532, A.I R. 1936 Cal. 316 (319), 63 Cal .1053 
and Emp. v. Gostho Sardar, A.I.R. 1936 Cal. 407 ( 408), 1936 Cr.C. 670, 165 I.C. 
438, 37 CrL.J. 1149. See also Ramelu, 39 P.L.R. 815. The Court is entitled to read 
and look at a confession although it is retracted but it should not give the same 
credence to it that it should have done if it had not been retracted — Emp. v. Bhawam, 
A.I.R 1935 Cal. 561 (566), 39 C.W.N. 334, 62 Cal 433 (S.B.). See also Purnendu 
Sekher Guha, 63 C.LJ 232. An accused person can lawfully be convicted on his 
own confession even when it has later been retracted if the Court is satisfied of its 
truth— Wgfl Po Aung. 38 CrLJ. 948 (949), 170 I.C. 645, 10 R.R. 101, A.I.R. 1937 
Rang. 264. As a rule of prudence a retracted confession should not be the basis of 
a conviction unless it is substantially corroborated by independent evidence. The 
object for looking for corroboration is to find out how far the confession is true and 
whether it can be acted upon for the purposes of a conviction. The best test is whether 
the story as set forth in the confesaon is consistent, natural and plauable— 

Chik, 39 Cr.LJ. 635 (637), 175 IC. 716, A I.R. 1938 Pat. 290. If a confession is 
made and is not withdra^^’n, that may furnish the strongest possible evidence ol 
guilt of an accused, because unless there is something to raise a different inference 
what a man says about his own actions and his own intentions, must be even more 
potent evidence against him than what others may say as to that man's intentions. 
Therefore, normally a confession of guilt Is the most conclusive evidence which one 
can have. But if that confession is “retracted”, to use the word which has almost 
become a word of art, then it is certainly desirable, if not absolutely necessary, that 
there should be some corroboration of what the accused has said about himself even 
in respect of his own actions. But an accused person cannot get rid of a statement 
merely by saying that he retracts it. He cannot get rid of it by saying that he 
withdraws it — Puinananda Das Gupta v Emp., A.I R. 1939 Cal. 65 (74) , 68 C-LJ. 
206, 179 I.C. 506, I.L.R. (1939) 1 Cal. 1, 40 Cr.LJ. 199 It is now well settled that 
a confession, though retracted, is admissible against the person making it,- provided 
that the Court is satisfied that it was voluntanly made — Maroli Jago v. Emp., A I R- 
1940 Nag. 230, 1940 N.L.J. 210, 188 I.C 146, 41 Cr.L.J. 553. 

IVhen a conviction is sought to be based on the confession of a co-accused together 
with corroborative evidence, there is no rule that such corroborative evidence cannot 
be used unless it is sufficient, if believed, itsdf to support a conviction It is a rule 
of prudence, if not of law, that against a co-accused a confession can carry no weight 
unless it is substantially corroborated by good evidence from other sources — Sadasibo, 
AIR. 1939 Pat. 35 (38), 1938 P.WN. 754. 19 P.LT. 801, 178 IC 103, 39 Cr.LJ. 
997, 18 Pat. 82. A conviction on the confession of a co-accused alone would be bad 
in law— Lafif Mohan. 38 Cal 559 (588), 10 I.C 582, 12 Cr.L.J. 286, 15 C.WJ4. 593; 
Kxtai Chandra v. Emp., A.I.R. 1937 CaL 433 (445), 38 CrLJ. 852. 170 I.C 201, 10 
R C. 98. \Vhen the substantive evidence is not sufficient to establish a prima {ocU 
case against the accused, it Is not pcnnisstble to use the confession of a co-accuscd 
under sec 30, E\ndcnce Act, as if it were itself substantive evidence, which it is not 
If there is rc1e%-ant e\’idence bearing on the accused's complicity in a particular crime 
the confession of a co-accused may be taken into consideration to lend assurance to 
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it. It can in no case be used to fill up the jap in the prosecution evidence — Maroli 
Jago V. Emp , supra. 

A confession cannot be used ajainst the co-accused where it is of an exculpatory 
nature and subsequently retracted — Ramsidft /?ai, 39 Cr.L.J. 725 (727), 176 I.C. 530, 
11 R.P. 79, 4 BR. 724, AI.R. 1938 Pat 352? Bhadjesviar Saidaj v. Emp., 29 CrLJ. 
527 (528), 109 IC 351, 47 CLJ. 526, 32 C.W.N. 731, AIR 1928 Cal. 416, 10 
A.ICr.R. 219, following Gaujaj, 2 All. 444 (446), 4 Ind. Jur 581, 1 Ind Dec (N.S.) 
851; Abdul v. Kirtg-Emp, 41 CLJ. 474 (478); Abdul Jalil Khan v. Emp, A.IR. 
1930 All 746; C. E. Ring, 120 I.C 340, 53 Bom 479, 31 BomLR. 545, 1929 Cr.C. 
114, 31 Cr.LJ. 65. A.I R. 1929 Bom. 296; Shamlal v. Emp.. 120 IC 210, 31 Cr.LJ. 
15, 13 AICr.R. 157, 1929 Cr.C 673, A.I.R. 1^9 Nag 350; Kunja Subudki v. Emp., 
116 IC 770, 8 Pat 289, 10 P.L.T. 549, 30 Cri-J. 675, 1929 CrC. 62, 13 A.I.Cr.R. 
143, A.I R. 1929 Pat 275; Wahid Bux v. EmP. 120 I C 81, 1929 Cr C 678, 30 Cr.LJ. 
1121, AI.R. 1929 Smd 250; Diwan Dhimar v. Emp. 91 I.C 1002, 9 N.LJ. 80. 27 
Cr.L.J. 186, A.TR. 1926 Nag. 229. The law does not go so far as to require that the 
confession should claim for its maker the leading part m the crime — Sadastbo, A I.R. 
1939 Pat 35 ( 37), 1938 P.W.N. 754, 19 PLT. 801. 178 I C. 130, 39 CrLJ 997, 18 
Pat 82. But it can be admitted against its maker — Abdul v King-Emp, supra; 
Chulam Muhammad Khan v. Emp , 86 I C 814 (Pat.) ; Ditvan Dhimar v Emp., supra 

The evidence of an accomplice cannot corroborate a retracted confession— Raman*. 
AIR. 1930 CaL 146, 1933 CrC. 223, 143 IC 797, 34 CrLJ 638 See also Latafat. 
33 C1V.N. 58 (60). 

One confesson cannot corroborate another confession — Takanath, 10 CW.N xvj. 

Evidence brought in under see 288, Cr P. C, cannot be accepted as proper 
corroboration of a confession made to a Magistrate and retracted at the Sessions tnal 
—/adub Das, 27 Cal 295 (307), 4 CWN. 129. 

A retracted confession can be used to contradia the approver who turns hostile, 
but It is not substantive evidence and cannot be used to contradict the co-accused's 
confession— Bahram SiM|h v. Emp.. AIR. 1939 Nag 295 ( 300), 1939 NLJ. 442, 184 
I.C 274. 

In cases where the sole evidence against the accused is that of a retracted confession, 
if such a confession is relied on, it must be relied on as a whole and not only m part 
—Durjan v. Emp. 31 Cr.L.J. 300, 121 IC 550. AI.R 1930 All 192, 1930 Cr.C 84. 
IVhere there is no other evidence to show alRnnatively that any portion of the 
exculpatory element in the confession is false, the Court must accept or reject the 
confession as a whole and cannot accept only the inculpatory element while rejecting 
the exculpatory element as inherently incredible — Balmakund v. Emp, 52 AIL 1011, 
129 IC. 258, A.rR. 1931 AH 1, 1931 CrC. 1, 32 CrLJ. 362. 1930 ALJ. 1481, Ind 
Rul. 1931 All. 130, LR. 12 All 33 (Cr.) (FB)j Sher Cul v. Emp. 36 CrUJ. 966. 
156 I.C 529, 7 R.L. 918, 37 P.LR. 492, AIJl. 1935 Lah 671, 1935 Cr.C 1001; Kala 
Mohammad Akbar v. Emp, 41 CrLJ. 15(i AIR 1939 Lah. 534 ( 535), 185 I.C 
274 The confession made by an accused person is a document which should be taken 
into consideration with the utmost possible care It is not nght for the Court to 
put reliance on a portion of the statement made by the accused person which would 
implicate him in the convaission of a enme and to disregard another portion simply 
because it would go against the prosecution story— Afednl Subhan v Emp.. A I.R. 1940 
All. 46 (51). 1939 A.LJ. 966, 41 CrLJ. 258. 186 IC 192 See also Jadeo v Emp. 
38 IC. 740, 18 CrX.J. 356, 15 AX.J. 15 This would evidently show that where 
there is evidence to show that any portion of the exculpatory’ statement is inherently 
improbable, the Court is at liberty to reject that portion of the statement which appears 
to it to be so improbable and to act only upon that part of the statement which is 
inculpalory— CIiu/flOT Nabt v Emp. 40 CriJ 185. 179 I.C 237. AIR 1938 Lah. 
850, 40 P.L R. 265. See also Nihat Smgh v. Emp., 41 Cr LJ 576, 183 I C 326, A.! 
1940 Lah. 157 (158), 42 P.LR. 1; Deyyem Ckinnay^a. 41 CriJ. 461 (462), 187 
IC. 481, 1940 M.1V24. 169 UTiere there is no other evidence then the confession 
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unless the confession is corroborated by credible independent evidence. A retracted 
confession should carry practically no as against a person other than its maker 

—BiseswaT, 26 C.WN. 1010 (1014), 24 Cr.L.J. 145, 71 I.C 497, A.IR. 1923 Cal. 217. 
See also Krishna, 34 Cr.L.J. 896, 145 IC 133, 35 BomL.R. 371, AI.R. 1933 Bom. 
23, 1933 Cr.C. 653? Gkirrao. 34 Cr.LJ. 1009 (1013), 145 I C. 470, A.IR. 1933 Oudh 
265, 1933 Cr.C. 592, 10 OW.N. 1108; Housabai. A.I.R. 1932 Bom. 553 (556), 34 
BomLR. 1240, 1932 Cr.C 785, 140 I.C 740, 56 Bom. 542, 34 CrLJ. 73; Itwari. 
A.I R. 1933 Oudh 432, 10 O.W.N. 923, 1933 Cr.C. 1317, 147 I C. 113; Jakanjiri, 35 
Cr.L.J. 1180 (1204), A.I.R. 1935 Lah. 230, 150 I.C 1056; Nahnun, 35 Cr.LJ. 1390, 
151 I.C. 716, 36 P.L.R. 2, A.IR. 1934 Lah. 716, 1934 Cr.C. 1025; Shyam Ld, 36 
CrL.J. 1086 See also Manji, AIR. 1936 AIL 388, Kaltjtban, 37 CriJ. 775, 163 
I.C 41, 63 CL.J 232, 1936 Cr.C 532, AI.R. 1936 Cal 316 (319), 63 Cal .1053 
and Emp. v. Gostho Sardar, A.IR 1936 Cat 407 (408), 1936 Cr.C 670, 165 IC 
438, 37 Cr.L.J, 1149. See also Ramelu, 39 P.L.R. 815 The Court is entitled to read 
and look at a confession although it is retracted but it should not give the same 
credence to it that it should have done if it had not been retracted — Emp. v. Bhawartt, 
A.IR. 1935 Cal 561 (566), 39 CW.N. 334, 62 Cal. 433 (S.B). See also Purnendu 
Sekher Guha, 63 C.L.J. 232. An accused person can lawfully be convicted on his 
own confession even when it has later been retracted if the Court is satisfied of its 
truth— ATgfl Po Aung, 38 Cr.LJ. 948 (949), 170 1C. 645, 10 R.R, 101, A.I.R. 1937 
Rang. 264. As a rule of prudence a retracted confession should not be the basis of 
a conviction unless it is substantially corroborated by independent evidence. The 
object for looking for corroboration is to find out how far the confession is true and 
whether it can be acted upon for the purposes of a conviction. The best test is whether 
the story as set forth in the confession is consistent, natural and plausible— 

Chk, 39 Cr.LJ. 635 (637), 175 I.C. 716, AIR 1938 Pat. 290. If a confession is 
made and is not withdrawn, that may furnish the strongest possible evidence ol 
guilt of an accused, because unless there is something to raise a different inference 
what a man says about his own actions and his own intentions, must be even more 
potent evidence against him than what others may say as to that man’s intentions. 
Therefore, normally a confession of guilt is the most conclusive evidence which one 
can have But if that confession is "retracted”, to use the word which has almost 
become a word ol art, then it is certainly deniable, if not absolutely necessary, that 
there should be some corroboration of what the accused has said about himself even 
in respect of his own actions. But an accused person cannot get rid of a statement 
merely by saying that he retracts it. He cannot get rid of it by saying that be 
withdraws it^Purnananda Das Gupta v Emp., AI.R. 1939 Cal 65 (74), 68 C.L.J. 
206, 179 I.C. 506, I.LR. (1939) 1 Cal. 1, 40 Cr.LJ. 199. It is now well settled that 
a confession, though retracted, is admissible against the person making it,- provided 
that the Court is satisfied that it was voluntarily made — Maroti Jago v. Emp , A LR- 
1940 Nag. 230, 1940 N.LJ. 210, 188 IC. 146, 41 Cr.LJ. 553. 

When a conviction is sought to be based on the confession of a co-accused together 
mth corroborative evidence, there is no rule that such corroborative evidence cannot 
be used unless it is sufficient, if believed, itself to support a conviction. It is a rule 
of prudence, if not of law, that against a co-accused a confession can carry no weight 
unless it is substantially corroborated by good evidence from other sources — Sadasibo, 
A.I.R. 1939 Pat. 35 ( 38), 1938 P.WJ4. 754. 19 PLT. 801, 178 I C. 103, 39 CrX-J- 
997, 18 Pat. 82. A conviction on the confession of a co-accused alone would be bad 
in law— La/i/ Mohan, 38 Cal 559 (588), 10 I.C. 582, 12 Cr.LJ. 286. 15 C.WJ4. 593; 
Nitai Chandra v. Emp., AI.R. 1937 Cal 433 (445). 38 Cr.LJ. 852, 170 IC 201, 10 
R.C. 98. IMien the substantive evidence is not sufficient to establish a prima 
case against the accused, it is not permissible to use the confession of a co-accused 
under sec 30, Eiidcnce Act, as if it were itself substantive eNudence, which it is not 
If there is relevant evidence bearing on the accused's complicity in a particular crime 
the confession of a co-accused may be taken into consideration to lend assurance to 
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it. It can in no case be used to fill up the gap in the prosecution evidence— MotoH 
Jago V. Emp., supra. 

A confession cannot be used against the co-a(xused where it is of an exculpatory 
nature and subsequently retracted — Ratntidb Rat, 39 CrLJ. 725 (727), 176 I C. 530, 
11 R.P. 79, 4 B.R. 724, A.I.R. 1938 Pat. 352; Bhadieswar Saidar v. Emp., 29 Cr.L J. 
527 (528), 109 I C. 351, 47 CLJ. 526, 32 CW.N. 731, A.I.R 1928 Cal. 416, 10 
A-I-Cr.R. 219, folloinng Gauiaj, 2 AIL 444 (446), 4 Ind Jur. 581, 1 Ind. Dec. (NS) 
851; Abdul v. Ktng-Emp, 41 C.L.J. 474 (478); Abdul Jaltl Khan v. Emp., AIR. 
1930 All. 746; C. E. Ring, 120 I.C 340, 53 Bom 479, 31 BomL-R. 545, 1929 Cr.C. 
114, 31 Cr.L.J. 65, AI.R. 1929 Bom. 296; Shamlal v. Emp, 120 I C. 210, 31 Cr.LJ. 
15, 13 AI.Cr.R 157, 1929 Cr.C 673, A.I.R. 1929 Nag 350; Kunja Subudhi v. Emp., 
116 I.C. 770, 8 Pat 289. 10 P.L.T. 549, 30 CrI4 675, 1929 Cr.C. 62, 13 A.I.Cr.R. 
143, A.I R. 1929 Pat. 275; Bux v. Emp., 120 I.C. 81, 1929 Cr.C. 678, 30 Cr.L J. 

1121, A.I.R. 1929 Sind 250; DiifSB Dhimai v. Emp , 91 I C. 1002, 9 N.LJ. 80, 27 
CrJ^J. 186, AIR. 1926 Nag 229. The law does not go so far as to require that the 
confession should claim for its maker the leading part m the crime — Sadastbo, A.I.R. 
1939 Pat 35 (37), 1938 P.\V.N. 754. 19 PL.T. 801, 178 I C. 130, 39 CrL.J. 997, 18 
Pat 82. But It can be admitted against its maker — Abdul v Ktng-Emp., supra; 
GhuJam Muhammad Khan v Emp., 86 I.C 814 (Pat); Dtwan Dhimar v. Emp., supra 
The evidence of an accompbce cannot corroborate a retracted confession — Ramant, 
AI.R. 1930 Cal 146. 1933 CrC. 223. 143 IC. 797, 34 CrLJ 638 See also Lalafat, 
33 CW.N. 58 (60) 

One confession cannot corroborate another confession— Tokanstk, 10 CW.N. xvi. 
Evidence brought m under sec 288, Ct P C, cannot be accepted as proper 
ccnoboration of a confession made to a Magistrate and retracted at the Sessions trial 
—Jadub Das. 27 Cal. 295 ( 307), 4 CWN. 129 

A retracted confession can be used to contradict the approver who turns hostile, 
but it is not substantive evidence and cannot be used to contradict the co-accused’s 
confession— Baliram Smgk v. Emp., A.LR. 1939 Nag 295 (300) , 1939 N L J. 442, 184 
1C. 274. 


In cases where the sole evidence against the accused is that of a retracted confession, 
if such a confession is relied on, it must be relied on as a whole and not only in part 
—Dujjan V. Emp . 31 Cr.LJ. 300, 121 I.C 550. AIR 1930 All 192. 1930 Cr C. 84 
Where there is no other evidence to show aflirmatively that any portion of the 
exculpatory element in the confession is false, the Cbuit must accept or reject the 
confession as a whole and cannot accept only the inculpatory element while rejectmg 
the exculpatory element as inherently mcredible — Balmakund v Emp 52 AIL 1011 
129 IC 258, AIR. 1931 All 1, 1931 CrC 1. 32 CrLJ 362, 1930 ALJ 1481 Ind’ 
Rul 1931 All. 130, LR. 12 All 33 (Cr.) (F.B); SAer G«f v. Emp., 36 CrLJ 966’ 
156 I C. 529, 7 R.L. 918, 37 PLR. 492. A-IJt 1935 Lah 671, 1935 CrC 1001; Kala 
Mohammad Akbar v. Emp, 41 Cr.LJ. 150. AIR 1939 Lah 534 (535), 185 IC. 
274. The confession made by an accused person is a document which should be taken 
into con^deration with the utmost possible care It is not right for the Court to 
put reliance on a porUon of the statement made by the accused person which would 
implicate him in the comnusaon of a cnme and to disregard another portion amply 
because it would go against the prosecuuon story— Afedwf SutAon v Emp AIR 1940 
All. 46 (51). 1939 ALJ 966, 41 CrLJ 258. 186 IC 192 See also Ja'deo v. Emb 
38 1 C 740, 18 CtL.J. 356, 15 AL.J 15 This would evidently show that where 
there is evidence to show that any portion of the exculpatory statement is inherentlv 
improbable, the Court is at liberty to reject that portion of the statement which appear 
to it to be so improbable and to art only upon that part of the statement which U 
inculpatory— GAulaw Nabi v. Emp, 40 CrLJ. 185, 179 I.C 237, AIR iqts 
850, 40 P L R. 265. See also A'lAof SwgA v Emp. 41 Cr.LJ 576 188 IC 
1940 Lah 157 (158). 42 PLR. 1, Deyyam Ckinnayya. 41 Crlj 46l' (4621 ifv 
IC 481, 1910 M.W,N. .69 IVhere 0.„e I, .o .U.” i.-id.nc. 
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i$ to be rejected or accepted as a wdiolej when there is other evidence whereby the 

truth or falsity of a part of the confession could be tested, the Court will test the 

truth or falsity of the confession by that other evidence and will use its discretion 

and will accept that part of the confession which it believes to be true and reject 

that part which it believes to be false. Where, however, there is no other evidence 
as to certain facts to which the accused in his confession testifies and which are in 
his favour the Court will accept those facts as true if it accepts the confession and 
draw from them the proper inferences in favour of the accused — Noukar Mouledino 
v. Emp, 38 Cr.LJ. 968 (971), 170 I C. 827, AIR. 1937 Smd 312, 10 R.S. 73. By 
evidence is meant not only direct evidence -but circumstantial evidence. A Judge 
must not leave out of his consideration when considering the truth or falsity of a 
confession or its parts, those probabilities and those presumptions which may properly 
arise from the other evidence on record, regard being had to the common course of 
natural events and human conduct to which sec 114, Evidence Act refers — Jado Rahim 
v. Emp, 40 Cr.L.J. 93. 178 I.C. 520. A.I R. 1938 Smd 202. The Patna High Court 
has gone further and held that there is no justification for a rule of law that in the 
absence of other evidence the whole of a given confession must be accepted as a 
statement of truth in its entirety. It is true that if an accused person makes a 
confession, the whole of that confession must be placed before the Court and is 
receivable m e\ndence. But there is no rule of law which compels belief in the state- 
ment of a witness. The Court, if it comes to the conclusion that the statement in 
its essential particulars is true, is entirely entitled to disregard the statements which 
it may hold m the circumstances not to be true— Hiva Munda, 39 Cr.L.J. 554 (656), 
175 I.C 300, A.I.R. 1938 Pat. 253. 4 B.R. 568, 10 RP. 605, 19 P.L.T. 476 (F.B)j 
Jate Uraon. MR. 1940 Pat. 541 (545), 41 Cr.LJ. 472 (476), 6 BR. 503, 187 IC 586. 
1940 P.W.N. 446. A Court is not bound in law to accept a confession as a whole. 
If the Court is satisfied that part of a confession is true and part Is false, it can accept 
such portion as it finds to be true and reject the false portion— /o/e Uraon, supra 

A retracted confession can be acted upon if it is voluntarily made and is corro- 
borated by other evidence. When the voluntary confession of a prisoner is corroborated 
by the confession of another prisoner, and the two confessions are strongly corroborated 
by the mass of evidence which has been recorded in the case, the confession of the 
former prisoner, even though subsequently retracted, can be made the basis of his 
conviction — Nilmadkab, 5 Pat. 171, 27 Cr.L.J. 957. A retracted confession cannot be 
given any weight, unless it is well corroborated in material particulars by reliable 
evidence— Rcmani, 3 Pat. 872 (879), A.I.R. 1925 Pat. 191, 26 Cr.LJ. 314; Skambku, 
54 All. 350, 33 CrLj. 201 (205); Phaiho, 26 SL.R. 302, 34 Cr.LJ. 147 (149). 
But in some other cases it has been laid do^vII that retracted confession, if proved 
to have been voluntarily made, can be considered along with the other evidence of 
the case. No binding rule can be laid down sudi as that a retracted confession must 
be suppjorted by independent rebable evidence corroborating it in material particulars. 
The Court should treat the value of a retracted confession as a matter of prudence 
rather than of law — Gharya, 19 Bom. 728; Cangia, 23 Bom. 316; Raman, 21 Mad- 
83; Jawan, 1914 PR. 30; Jndra Chandra. 2 CW.N. 637; Manna Lai. 27 O.C. 40, 
A.I.R. 1925 Oudh 1, 25 Cr.LJ. 49 It is not illegal to base a conviction upon the 
uncorroborated confession of an accused person (subsequently retracted) provided that 
the Court is satisfied that the ednfesrion was wluntary and is true in fact — Javan, 
1914 P.R. 30, 15 Cr.L.J. 626. If a Judge believes that a confession, though subsequently 
withdrawn, contains a true account of the prisoner’s enme, the Judge is bound to art, 
60 far as the prisoner is concerned, on the confession which he believed to be true — 
Kthti. 29 All. 431; Malku, 20 All. 133 The weight to be given to such a confession 
depends upon the circumstances under which it was generally made and the circumstancw 
under which It was retracted, including the reasons given by the prisoner for his 
retraction — Sa]ad Husain, 1903 P.R. 16; Raman, 21 Mad. 83; Manna Lai, 27 OC. 40. 
23 CrLJ. 49 Thus, where a confesaon was made under circumstances that indicate 
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that it was made voluntarily and was trae, and though it has been retracted, tlie reasons 
given by the accused for retraction are so absurd as to deserve no consideration whatever, 
the confession. must be admitted in evidence— ArunaeftWa. 55 Mad 717, 33 CrLJ. 586 
(587). But where a confession was made under police coeraon and subsequently 
withdrawn, it is certainly inadmissible in evidence — Molijan, 6 C.W.N 380; Swam, 
2 A.LJ. 100, 2 CrLJ. 59. 

IThere a confession is retracted, it is the duty of the Court that is called to act 
upon it, especially in a case of murder, to enquire into all the material points and 
surrounding circumstances and satisfy itself that the confession cannot but be true— 
DuTgaya, 3 Bom.L.R. 441. 

The fact that the confessions were retracted and that when they, were made, 
some Policemen were interested in the im’estigation of the case, is a good ground for 
not relying upon the confessions specially when the confessions do not agree in material 
details— Romri S'ngh v. Emp., 39 Cr.LJ. 290 (292). 173 IC 315, AIR. 1938 Lah. 
101, 39 P.LR. 815, 10 RL 431, 

"^Miere in the course of the investigation of an offence, a witness makes a statement 
of a confessional nature which is recorded by the Magistrate under this section as a 
statement and not as a eonftsshn, and subsequently in the course of preliminary 
inquiry before the committing Magistrate he retracts that statement, it is admissible 
in evidence against that witness on a prosecution for pciyvey—Maddala Ramanuiamma, 
39 Mad. 977, 

, No doubt extra-judicial confession to the doctor cannot carry the same weight 
as a confession duly recorded under this section, but it is admissible under sec. 21, 
Evidence Act — Kommoju Brahman, A.I R. 1940 Pat. 163 (170), 1939 P.WN 915. 

S16. Sub’section (2) — Mode of recording: — ^The confession is to be 
recorded in the manner provided by sec 364, i e . in the form of questions and answers 
The Magistrate is bound to record every question that he asks It is of great importance 
that this provision of the law should be obeyed, otherwise it may be impossible to 
tell how far a witness voluntarily deposes to a matter, and how far it was extracted 
from him by questioning even in the nature of cross-examination If the confession 
is not recorded in this manner, the record is defective— Waso« Ah. 23 ALJ. 719, 
26 Cf.L J 1209 The Magistrate should not put a senes of questions Such procedure 
is ordinanly to be deprecated The confessing person should be left to narrate his 
story as a whole without any unnecessary interference and allowed to give all the 
details that he remembers and wishes to describe — Chena. 33 Cr.L J 414, 137 I C. 
93, 33 P.LR. 16. AIR. 1932 Lah. 180, 1932 CrC 179. Ind Rul. 1932 Lah. 294. 
In some other cases it is held that if a confession is recorded not in the form of 
questions and answers, as required by section 364, but in a narrative form, the defect 
is not a fatal one, and the confession is admissible m evidence, provided that the 
accused is not prejudiced by the irregulanty Section 533 would cure the defect — 
Fekoo, 14 Cal 539; Miinahi, 8 Cal. 616; Khudnam, 9 C.LJ. 55; Deo Dot, 43 AIL 
166. 20 ALJ 915; Hasan Ah, supra. 

A confession cannot be excluded from evidence as irrelevant merely because all 
the proinsions of this section were not carefully complied with— ^*i/o/i, A I.R 1933 
Oudh 404 (410), 10 OWN 937, 1933 CrC 1277. 146 IC 905. 33 CrLJ. 192; 
Amrit Lai, A I.R. 1933 Lah 987 (989), 1933 CrC 1503 For contra see Allah Dad, 
33 CrLJ. 377. 137 IC 57. 33 PL R 25. Ind Rul 1932 Lah. 281 Non-compliance 
with the provisions of this section can only be cured if the error or errors committed 
by the Magistrate in recording the confession has or ha%e not injured the accused 
as to his defence on the merits— Don/jf Ram. AI.R. 1933 Oudh 315 (318) 8 Luck. 
518, 35 CrLJ. 10. 146 IC 465, 1933 Cr.C 698. 10 OWN 466; Nauhat, A.I R. 
1935 All. 653, 1935 CrC. 653 

■UTiere. however, the confession was not recorded in the manner prescribed in 
section 364, but there was only a gist of the confession in a narrative fonn. and where 
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It moreover appeared that the confessbn was not voluntary, it was held to be 
inadmissible m evidence — Garib Han, 30 C.WJ^. 454, 27 Cr.L.J. 62Ij Ramsakhia, 33 
Cr.LJ. 447 (449), 153 I.C. 922, 15 P.L.T. 586, A.I.R. 1934 Pat. 651, 1934-Cr.C. 1322. 
See Note 1037 under sec. 364. 

In Pauchkaii, 52 Cal. 67 ( 96), AI.R. 1925 Cal 587, 86 I.C. 414, 26 Cr.L.J. 782. 
29 C.W.N. 300, the piecemeal recording of confessions, when the accused was in the 
interv’al in police custody, was deprecated. See Nilmadhab in Note 514. 

Language of record : — See Note 1038 under sec. 364. 

Sig«o/«re The object of requiring the signature of an accused person to the 
record of his confession is probably to furnish a strong test as to whether the confession 
was voluntary and free, and to afford him a locus penitentiae, before the completion 
of the record, of indicating that the confesaon was not voluntary or ‘was made under 
improper influence — Bai Ratan, 10 B.H.C.R. 166. The signature is taken as a voucher 
of the authenticity of the statement and not as an admisston^of its correctness — 
Khudiram, 9 C.L.J. 55. 

If the confession is not signed by the accused, parol evidence may be given, 
under sec. 533 of the terms of the confession, and those terms, if and when proved, 
may be admitted and used as evidence in the case, if the defect (non-signature) is 
suA that it has not affected the merits of the defence — Raghu, 23 Bom. 221. So 
also, if the accused subsequently signed the confession without objection as soon as the 
non-signature was noticed, the defect would be cured by sec 533 by the evidence of 
the Magistrate as to the authenticity of the statement— X/mdiraw, 9 C,L.J. 65. ^Vhve 
the Magistrate, through an oversight, did not take the signature of the accused, the 
confession can be admitted in evidence if the Magistrate has been examined and from 
his evidence it appears that the accused did make the confession and did so voluntarily 
— Ba Yin. 7 Rang. 759, 31 Cr.L.J. 297 ( 299). Where the accused informed the 
Magistrate that he was illiterate and, accordingly, his thumb impression was taken on the 
record of his confession but the accused signed his own signature in the Sessions Judge's 
Court, the confession can be admitted in evidence when the recording Magistrate gives 
evidence to prove it~~Ara;addm MoUa, 40 C.W.N. 872 ( 875), 

If the accused is able to write, his thumb-impression will not be sufficient— 
Sadananda, 32 Cal. 550. 

The Magistrate must sign the record of confession as well as the memorandum 
—Lai Shaikh. 3 C.W.N. 387. 

Forwarded to the Rfaghtrate : — A Magistrate, who records a confession under this 
section, should avoid handing over the document after completion to the police in charge 
of the prisoner, but should forward it as required by sub-sec. (2) of this section direct 
to the Magistrate by whom the case is to be enquired into or tried. But where it is 
handed over to the police and there was no suggestion that it was tampered with in 
transit, it was held that there was substantial compliance with the provisions of this 
section— Hans Raj. A,IR. 1936 Lah. 341 (343), 16 Lah. 345, 37 P.L.R. 605, 37 Cr.LJ. 
50f. 161 I C. 900, 1936 Cr.C. 264, 

Under this sub-section statements or confesuons recorded shall be forwarded to the 
hfagistrate by whom the case is to be tried or inquired into. Where the statement after 
being recorded was returned either to the witness, or, more probably, to the pleader, 
the procedure was wholly illegal — Mokamed Couim v. Thumby Sahib, A.I.R. 1940 Rang. 
33 (34). 41 Cr.LJ. 392, 187 I.C. 77. 

See also Note 1040 under sec. 364 

517. Sub-section (3) — Confession must be voluntary; — A confession, 
in order to be admisablc in evidence, nnist be made voluntarily and without pressure — 
Gutabu. 35 All. 260. 11 A.L J. 286j Fisari. 2 Wdr 137. No statement should be recorded 
under this section unless the person making it, is a free agent and «Iuntanly agrees to 
have his statement taken down— //ifo Lai, 1918 P.R. 16, 19 Cr.LJ. 517. A Magistrate 
acting under this section must question the accused in order to be alfirmativcly satisfied 
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of the TOluntarinese of the confesaon, and in of doubt he ought not to record jt 
or give the certificate — Basvanla, 25 Bom. 168; ffiki, 25 CrL.J. 116 (Lah); Kesho 
Singh, 20 OC.’136, 18 CrL.J. 742 (746). The Magistrate should ascertain whether 
the confessional statement is made voluntarily, at the beginning of the statement and 
not at the end — Rayappan, 2 Weir 136. A Magistrate should not proceed to record a 
confession, unless he first has reason to beheve that the person Is about to make it 
TOluntarily, and he should therefore begin by enquiring into the point whether the 
confession is voluntarily made. Where a Magistrate recorded a confession of an accused 
without first satis/j’ing himself as to its being voluntary, and then at the end of it put 
one comprehensive question as to the nature of the confession, it was held that he had 
not complied with the provisions of this section — Appa, 1 Bom L R. 357; Kandhai, 1 
OLJ. 407, 15 Cr.LJ 633. But the omisaon to omply with the requisites of the 
Criminal Rules of Practice would not vitiate a confes»on provided sec. 164, Cr. P. C., 
is complied with— Dari Viraya, 39 Cr.L.J. 585 (587), 175 IC. 422. 47 MLW. 161, 
1938 M.W.N 90. 10 R.M. 775, A I.R. 1938 Mad 490. (1938) lM.LJ.289j Pancheowti. 
52 Cal. 67 (92), A.I.R. 1925 Cal. 587, 86 IC. 414, 26 CrLJ. 782, 29 C.W.N. 300? 
Pnbite Prosecutor v. Sarabu Chennayya. 33 Mad 413. See also Nikbar and Dautat 
Ram in Note 514 In Pulht Tanti, 40 Cal 873 (876), 15 CrL.J. 25, 22 I.C. 169, it 
was held that the fact that the Magistrate instead of asking the accused about the 
voluntary nature of the confession at the commencement of the confessional statement 
asked him at the end, was merely a defect of form which did not alter the character 
of the confession 

It IS not desirable that the accused should be sent to jail custody and removed from 
police influence before they are placed before Magistrate for the recording of their con- 
fessions It IS also Very necessary in the interests, both of the accused and of the prose- 
cution, that the accused after their confessions have been recorded, should not be sent 
back to the police custody and that at the time when confessions are recorded they should 
be assured that they need be under no fear of going back into the custody of the police — 
Bhagwan Din, 35 Cr.L J 915 (917). 149 I C 195, 11 O W N 444. A I R 1934 Oudh 151, 
1934 Cr.C. 495. See also Abdul Satlar, 37 CrLJ 493. 161 IC. 793, 38 PLR 1. 1936 
CrC. 248, AIR 1936 Lah 278 (279), 17 Lah 460? Nattnjon Singh. 17 Lah 419, A I R. 
1936 Lah 357, 37 Cr L J. 567, 162 I C 379, 1936 Cr C 298. A I R 1937 Lah 98 (99) , 38 
PLR. 791, 166 I C 1003, 38 CrX J. 338, 9 R L 455 and Kishan Chand Kcaal Ram V 
Emp . 39 Cr.LJ 448 ( 451 ) , 174 I C. 449, 10 R Pesh 64. A I R 1938 Pash. 5. The con- 
fessing accused must invariably be sent to the judicial lock-up as soon as possible after 
confession and on no account be returned to Police custody. If the Police thereafter re- 
quire the accused for any particular purpose, the instructions fay down clearly that the 
Police must put in an application stating the purpose for which the accused are required 
and for that purpose they may be handed over to the Police* there certainly ought to be 
an inter\’al between the taking of the confession and the handing over of the accused 
to the Police for any subsequent purpose Where the accused were handed back to 
the Police, the Court must look very carefully at the confessions and the surrounding 
circumstances in order to satisfy itself that the confessions were in fact voluntary- — 
Surat Singh Bula Singh v Emp, 39 CrUJ 475 (477), 174 IC SOI, AIR. 1938 Lah. 
292. 40 P.LR. 214, I.LR. (1937) 18 Lah. 740. 10 R.L. 600 

It js not enough for a Magistrate recording the confession of an accused to give him a 
warning, but it is essential that he should put questions to satisfy himself that the 
confession was in fact voluntar>* and the question with its answer must be recorded. 
It is not enough that the Magistrate was satisfied as to the confesrion being \-oluntari*, 
but the Courts before whom the confession is used must have matenals on which they 
can be satisfied that the confession was in fact \*oluntar>*. The Magistrate sho-jld fill up 
column 7 of the form for recording confession. wKch is a column for recording a brief 
statement of the Magistrate's reason for believing that the statement was \-oluntanly 
made— RamsfiA Rai. 39 CrLJ 725 (729), 176 IC 530. 1939 PWJs\ 539. 11 R.P. yg. 

4 B.R. 724, A.I.R, 1938 Pat. 352, foUomng BoAsAoit v. Emp . 16 Lah. 912, 161 I C 33$] 
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Al.R. 1936 Lah. 247, 1936 Cr.Q 205, 37:CrXJ. 432. 37 P.L.R. 869, 8 RL. 721. 
The provisions of sec. 164 (3) are .mandatory. The Magistrate must act strictly in 
accordance with the provisions of sec. 164, or not at all. One of the provisions says 
that no Magistrate shall record any sudr confession unless, upon questioning the 
person making it, he has reason to believe that it was made voluntarily. Therefore, the 
Magistrate must ask the accused questions designed to ascertain and to satisfy himself 
whether the confession is being made voluntarily or not. It would be going too far to 
say that the questions must be in any special form, for sec. 164 does not prescribe that; 
but clearly there must be some question or questions designed to reveal whether the 
statement is being made voluntarily. To ask a question which can only test the 
accused's memory of the previous warning is not a compliance with the provisions of 
this section. The question or questions, whatever the form, must be designed to show 
whether the accused is making the statement voluntarily — Kommoju Brahman, Al.R 
1940 Pat. 163 (168), 1939 P.W.N. 915, 41 Cr.L.J. 533, 188 I.C. 57. 19 Pat 301. 

IVhere a confession made on one day was continued the next day, and the Maps- 
trale did not question the accused again, and there was nothing to satisfy himailf that 
the confession made on the second day was voluntary, the part of the confession so 
made was inadmissible — Panckkari, 52 Cal. 67 (86), A.l R. 1925 Cal. 587, 86 I.C. 414, 
25 Cr.L.J. 789. 29 C.W.N. 300 

"It IS not desirable that Ma^strates should act with deliberation in examining 
persons brought before them for the purpose of making confession and sho*4ld, as far 
as possible, satisfy themselves that the confession is voluntary— and this not merely 
from the declaration of the accused, but from an attentive observation of bis demeanour’’ 
G. R. & C. 0., page 9. Magistrates reconlmg confessions should pay particular 
attention to paras 852, 853 and 853A of the Manual of Government Orders, Vol. 1. 
S. VI, Judicial (Criminal) Department 

It is the duty of a Magistrate when a person is brought before him under this 
section whether as an accused or as a proposed witness, to see that the statement made 
by the person is voluntary One simple method of securing this, apart from the ques- 
tions given on the printed form, is to see that the person is left alone and is given half 
an hour or so to collect his mind before his statement js taken down— /afcangiri Lei 
Al.R. 1935 Lah. 230 ( 244), 150 I.C. 1056, 35 Cr.LJ. 1180. 

A confession cannot be held inadmissible merely because it has been retracted or 
because of allegations as to its having been induced in the absence of evidence to support 
them— rbTflftw v. Emp., 38 Cr.LJ. 583 (586), 39 P.LR. 419, 168 I.C. 745, 9 R.L 669, 
A.l R. 1937 Lah. 208, following Pralap Singh v, Emp.. 6 Lah. 415, 93 I.C. 978, A.I R- 
1926 Lah. 605, 27 CrL.J. 514. When a confession made by the accused is alleged by Wn' 
to have been obtained by ill-treatment or other improper inducements, the Court should 
carefully inquire into the truth of such allegations — Reg v. Kashi Nath, 8 B.H.C.R 126; 
and if the Court sees any ground of exclusion mentioned in sec. 24, Evidence Act 
(Inducement, threat, promise), it may reject the confession, though at the time of record 
it appeared to be a voluntary confession — Umar. 1187 PR. 51; Dewan Kahar, 4 P.L.T. 
186. Hope for a pardon alone would riot render a confession inadmissible — Amrit Lei 
A.I.R. 1933 Lah. 987 (989). 1933 Cr.C. 1503» Nanak Chand. 32 Cr.L.J. 1036, 133 IC. 
545, 32 P L.R. 792, A.I R. 1932 Lah. 73. Ind. Rul. 1931 Lah. 785 But the Court cannot, 
merely on surmise or conjecture, hold that the confession was produced by inducement, 
threat or promise. There must be in a confession itself or In the evidence or in the 
surrounding circumstances something to justify the inference that the confession wa* 
really not a \oluntar>' one— Deicrni A’ffftar. 4 P.L.T. 186, 24 Cr.LJ. 497, A.IR. 1923 Pat 
13. The excuse of torture by the police is used so often without any justification time 
and acain that it has become very difficult for any Court to pay serious attention to 
k and indeed no Court should pay any attcnt'ion to it unless it is rjpportcd by tAddence 
—Pnmananda Das Cupta v, £mp . A.IJL 1939 Cal. 65 (74), 68 C.LJ. 206, 179 I C. 50(5. 
LLR, (1939) 1 Cal. 1, 40 Cr.L.J. 199. Bat when there is an entire absence of 
spontaneity in a confession, U is clearly a reluctant statement and the Court cannot be 
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satisfied that the confession was made without inducement of some kind being offered 
by the police. (Per HendersonJ.). If the circumstances are such as to raise a strong 
suspicion in the mind of the Judge tlrat the confession has been induced by threats or 
promises of the nature described in sec. 24 of the Evidence Act, then the confession is 
irrelevant. It is not necessary for the defence to establish conclusively that there was 
such inducement or threat It is sufficient if the circumstances afford reasonable grounds 
for believing that there was such an inducement or threat (per Sen, J.) — Moksena 
Khatun, Al.R. 1939 Cal. 610, 43 C\V.N. 893, 40 CrLJ 880, 184 IC 222. 

When confessions are alleged to be not voluntary statements but were extorted from 
the accused by gross torture by the Police, the Magistrate should take immediate steps 
to have the accused examined by a competent doctor— Curdit Singh v. Emp . 40 Cr L J. 
614 (616), 181 IC 924, AIR. 1939 Lah. 66, 41 P.LR. 290 

■\Vhen it appeared that an accused person was illegally placed in solitary confinement 
for about a fortnight, that the police had access to him, that pressure was brought to 
bear upon him through his father, mother and brother, that the desirability of a 
confession was pressed upon him by the Distncl Magistrate as a means of saving himself 
and his relatives from threatened pains and penalties, that his father was illegally 
detained in for a long time without any diarge, that he (accused) then made a 

Confession which was recorded without legal precautions and in the immediate presence 
of a police officer who put incriminating questions to the accused and helped in amplify- 
ing the confession, hfid that such confession ivas not voluntary and was not admissible 
in evidence— /og;i6a«, 13 CWJ^. 861, 10 CrLJ 125. The confession of an accused 
With fetters on and policemen on either side of him cannot be accepted as free from 
the influence of the police and must, therefore, be discarded— Hoi*r v. Emp, 39 
P.UR. 663. 

When it is found that the man who makes a confession has been kept in police 
Custody in defiance of the rules on the point for a number of days, the Court is entitled 
.to ask the prosecution to explain why the inegulanties were committed— Abdul Subhan 
V. Emp, A.I R- 1940 All. 46 (51 ) . 1939 A LJ. 966. 

Warning to be given to accused:— Under the present Amendment, the 
Magistrate should not only question the accused about the voluntariness of the con- 
fession, but should also warn him that he is not bound to make any confesuon, and 
that if he makes any, it will be used as evidence against him. This amendment over- 
rules Uzeer, 10 Cal 775 

The exact words of warning, which must be given to a person making a statement 
in the nature of a confession, are not very material, provided the Magistrate explains, 
and the person making the statement clearly understands, that he need not make a 
cc nfession— ilawfl Singh. 26 CrLJ. 14S8. 89 I.C. 1026. AIR 1925 Lah. 448, 7 LahLJ. 
250. See also Ma/ht. 28 CrLJ 8Q? (809). lOt IC 247, AIR 1927 Lah 682; Prag. 
32 CrL.J. 97 (103). 128 IC. 215, 7 OW.N. 909. AI R 1930 Oudh 449, Ind Rul 1931 
Oudh 23, 6 Luck 335, 1930 CrC 1013 Where the Magistrate did not write down the 
warnings which he gave to the accused in Bengali but the prosecution actually put the 
Magistrate into the witness box and gave evidence as to the actual wanungs which he 
gave to the accused, the confession cannot be excluded from evidence — Arajauddin McUa, 
40 C.W.N 872 (875) . See also Karrevadu v. Emp , 1937 M W N 562 

Unless it is proved that the Magistrate explained to him that he need not make 
any confession and that it might be used against him. the confe^ion is not admissible 
in evidence— Babizica/fl, 6 Lah. 183. 26 CrLJ 1238 See also Daulat Ram. 8 Luck. 
518, 146 IC. 465, 10 O.WN. 466, 1933 CrC 693 But the Madras High Court holds 
that it the confession is made voluntanly, the mere faa that the caution was not gi\*en 
does not make the confession inadnussible Sec 164 (3) docs not pretend to oienide 
sec. 29, Evidence Act Though see 164 makes it impcratiie that the accused person 
should be cautioned, sec 29, Evidence Act raj's that his statement is not inadmissible 
in evidence merely because the caution has not been pien On a question of the 
admissibility of a particular piece of evidence, it is the Evadence Act that has to be 
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looked to, and not sec 164, Cr. P. Code — Vellamoonji, 55 Mad 711, 33 Cr.L.J. 526 
(527). 137 I C. 863, A.I R. 1932 Mad 431, 62 M.LJ. 559, 35 M.L.W. 542.T932 M.WJ4. 
449, Ind Rul. 1932 Mad. 459. 1932 Ct.C. 412 But the question is, not whether the 
omission to give the warning invalidates the confesaon as being one not recorded in the 
manner prescribed by law, but whether the omi^ion to give such a warning does not 
raise a strong suspicion that the confesaon was not voluntary, a suspicion so strong 
that when taken in connection with other arcumstances it would amount to a fairly 
strong probability that the confession was the result of an inducement held out to the 
effect that the accused would be taken as an approver — Govmdu Subbaramayya, A.IJ?. 
1937 Mad. 321 (324), 1937 MWd4; 178, 1937 M.Ci.C. 81, (1937) 1 MLJ.- 750, 
45 M.L.W. 93, 169 I.C. 372, 38 Cr.LJ. 753 IVhere the Magistrate said to the accused 
that he should think over the matter and state what really happened as otherwise the 
statement would be used against him, it did not satisfy the rule in sub-sec. (3) of this 
section — Perumal Kundumban, A I.R. 1940 Mad. 562 ( 563), 1940 M.^VJ4. 358, 51 
M L.W. 535, 1940 M Cr.C. 90. See also Mohammad AH. 35 Cr.L.J. 385 (389), 147 I.C 
300, 1933 ALJ, 1551 (F.B.). IVhere the Magistrate omitted from his certificate that 
the accused had been told that he need not make a confession but made it quite clear 
in his evidence that he did inform the accused of the fact, the confession was held to be 
admissible in evidence — Drummond, 34 Cr.L.J. 712, 144 I C. 295, A.I.R. 1933 Lah. 311, 
1933 CrC. 545, Ind. Rul. 1933 Lah. 434, 34 P.L.R. 702. For contra see Housabai Bala. 
A.I.R. 1932 Bom. 553, 34 BomL.R. 1240, 1932 Cr.C. 785, 140 I.C. 740, 56 Bom. 542. 
34 Cr.L.J. 73. distinguishing Rama, A.I.R. 1929 Bom. 327, 120 I.C 350. Where the 
details as to the length of time during which and the places where the accused had 
been in the custody of the police had not been filled in, the confession was held admissible 
—Rama, supra. See also Abdul Cant, 32 CrL.J. 985, 133 I C. 55. A.LR. 1931 Lah. 763, 
Ind Rul 1931 Lah. 727, 1931 Cr.C 1067. See Note 519. 

■ IVhere it appeared that the accused thought that he was confessing before a 
Police-officer and not before a Magistrate, held that the Magistrate did not give proper 
warning to the accused' and the confession was inadmissible— Prog, 6 Luck. 333, 32 
CrL,J. 97 (99). See also Panekkari. 52 Cal. 67, 29 CW.N. 300 (310). But where 
the accus'ed was not unaware of the fact that he was confessing before a Magistrate, 
the onusaon of the Magistrate to inform the accused that he was a Magistrate was not 
an illegality— Woftinder, 33 P.L.R. 891, 33 Cr.L.J. 97 (102), 

WTiere the Magistrate has cHoIated the proviaons of sec. 164 (3), Cr. P. C., a 
.retracted confession is inadmissible in evidence — Ragbunandan Prasad v. Emp., 1937 
O.W.N. 296, 1937 A.Cr C. 59. 

Questions to be put to accused: — The Magistrate must question the accused 
with a view to discover whether he confesses voluntarily, and this question must be 
in pursuance of a real endeavour to find out the object of it. This requirement cannot 
be satisfied by putting a few formal questions— Pflncftjtox/, 52 Cal. 67, 86 I.C. 414. 
A I R. 1925 Cal 587, 29 C.W.N. 300 (308), 26 Cr.LJ. 7825 Thein Maung. A Cr.L.J. 1985 
Satdar Miya, 38 Cr.L.J. 987 ( 988), 20 N.LJ. 128, 170 I C. 868, I.LR. 1937 Nag. 417. 
10 R N. 83, A.I.R 1937 Nag. 257. A mere direction by the Magistrate to the accused to 
make the statement voluntarily is not suffident; the Magistrate must put questions to 
the accused to find out whether he is making the statement voluntarily. The questions 
put to the accused must be directed to eliciting facts which will enable' the Magistrate 
to judge of the s-oluntary character of the confession This cannot be done by merely 
repeating some set formular or by merely asking the acejsed whether his confession 
is voluntarj' — Panehkari, surras SAomftJi«, 51 All 350, 33 Cr.L.J. 201 (201). 133 IC. 
838. A I.R. 1932 All. 228. 1932 Cr C. 226, 1932 A.L J. 162. Ind. RuL 1932 All 102- No 
express form of question is prescribed, and the extent to which the accused should 
be questioned largely depends on the particular facts of each case. It is impossible 
to hy down any hard and fast rule on the subject. The Magistrate must satisfy 
himviH and take steps to ascertain that the eonfess’on was a soluntary one — Tkibu. 

4 P.LT. 279, 21 CrLJ. 649 The Maipstrate shall hear the confession first, without 


Sec. ) 


tHE CODE OF criminal PROCEDURE 


531 


making any record, and shall then put questions to ascertain whether the confession is 
voluntary’, and then if he has reason to bebeve that it is voluntary, he may record 
the confession, following the provisions of eec 364 .The questioning of the accused 
before recording a confession is a matter of substaitte and not of mere form, and if 
it has been omitted, the omission is a fatal one and cannot be cured by any evidence 
under sec. 533 — Ranbir, 33 PL.R. 241, 33 CrJ-.J. 242 (250); Ananda v. Parbali, 
3 LBR. 1735 Sheiv Sin, 3 LBR 213, 4 Cr.LJ. 3855 Farid, 2 Lah. 325 (328), 65 IC. 
613, 5 P.W.R. 1922 (Cr), 23 CrL.J. 149, AIR 1922 Lah. 2375 Prag. 6 Luck. 335, 
32 Cr.LJ. 97 (100, 103)5 Housabai, 56 Bom 542, 34 CrL.J. 73, 1932 Cr.C 785 (787). 
The fact that the Magistrate was satisfied from c^servation that the accused was making 
the confession voluntarily, does not dispense with tlie necessity of questioning the accused. 
Obseivation is not same thing as questioning — Ranbtr, 33 PLR. 241, 33 CrL.J. 242 
(250); Ram Sarup, 33 P.LR, 917, 33 Cr.LJ. 847 (848). Telbng and questioning are 
different things — Farid, supra; Sardar Atiya, supra. But a confession is not inadmisable, 
because the Magistrate did not ad< the accused in so many words whether it was 
voluntary. All that is required is that the Magistrate should satisfy himself that the 
confession is voluntary* — Arajaddtn Rtolla, 40 C.WN. 872 (876). 

Under sec. 164 (3), Cr. P. C, a Magistrate is required before recording a confession 
to question the person tnaking it cn order to satisfy himself that it was made voluntanly. 
Where the Magistrate failed to observe this important provision of the Code intended 
to safeguard the voluntary character of the confession and neither the record nor the 
Magistrate’s deposition gave the Court the necessary materials for dealing with the 
accused's allegations that he was tutored to make the confession and that he confessed 
at the instance of various Police Officers on the understanding that he would be made 
an approver, the Court could rot rely on such confession— Babu Jadov v. Emp„ 
39 CrLJ 302 (306), 173 I.C 418, 4 BR. 266, 10 RP 402, 18 PLT. 964, AIR. 1938 
Pat. 60. 

^Vhere the only warning which the Magistrate gave to the accused was that he 
n«ked the accused whether he was willing to make a confession, and that if he made 
a confession it would be used as evidence against him, but he did not put questions 
to the accused to find out whether the reply which the accused was about to give was 
a voluntary one, held that there was no compliance with the requirements of law for 
recording a confession — Garib Hart, 30 CWN. 454, 27 CrLj 621; Panckkari, supra. 
No Magistrate shall record any confession, unless upon questioning the person making 
it, he has reason to believe that it was made s-oluntanly It is not sufficient to make 
use of such stock phrase as T am a Magistrate; it you want to make any statement 
of your own accord, you may do so; do not make any statement which you have 
been tutored by others to make ’ IVhat is meant by the Code is that the Magistrate 
should ask the accused some such question as "IVhy are you confessing’ Are you 
sorry for your crime or is it that some one has told you that you will gam something 
by a confession’" and refuse to proceed with the recording of the confession until he 
has had a satisfactory answer to his question— per Roc, J, m Ragho, 18 CrL.J. 721 
(Pat.). l\Tiere a Magistrate questioned the accused person thus: "It appears that 
you have committed murder and absconded by escaping from custody; you have now 
come; what have you to say’" held that the question was c-itremely improper— Piiari, 
2 Weir 137. 

Tlie Magistrate should pay parUcular attention to the question, as to why the 
confess'on is made, and how the tonfessitm came to be medr^ If nothing but the 
usual formal questions are put to the accused, he may be easily instructed by any 
police officer what answers to give to them. Any intelligent Magistrate should be able 
to ascertain the questions to be put to the confessing accused without hasing such 
questions actually suggested to him— Pafey Singh. 1931 A.LJ 1000, 32 CrUJ 1052 
(1038). It is important to aseertam, wig.- the accused made the confession, the 
circumstances under which the question of confession first arose, how the accused 
expressed his willingness to make a confesson before the Magistrate — S’astr 1932 A t. j 
1125, 1933 CrC 42 


/ 



532 


THE CODE OF CRIMINAL PROCEDURE 


(Chap. 


In order to ascertain whether the confesMOn is voluntary, the Magistrate is bound 
to question the accused closely as to his motive in making a confession, and if he 
falls to do so, he has no junsdiction to inoti\’es, though as a rule of prudence it is 
belter that he should do so — Ragho. 18 Cr.L.J. 721 (Pat). But in another case of 
the syimp High Court, as *well as by the Calcutta High Court, it has been held that 
it is not necessary for the Magistrate to question the accused as to his motives, though 
as a rule of prudence it is better that he ^ould do so — Deican Bahar, 4 P.L.T, 186, 
24 Cr.LJ. 497; Panchkari, 52 Cal. 67, 29 CWJ^. 300 (310), 26 Cr.LJ, 728. 

It would be going much too far to say that a Magistrate cannot and should not 
ask a single question of the confessant. He would be justified in putting questions 
to clear up any matter which is ambiguous on the face of the statement, but he is 
wholly unjustified In extracting, by questions from the deponent, any facts which the 
deponent has not spoken to in his Court. Everything must depend on the nature of 
the questioning and the object of it, and the mere fact that an answer was elidted 
by a question, does not make the proceedings improper or the statement inadmissible 
as a confession— Hcsan Alt, 23 AiJ. 719. 26 Cr.L.J. 1209 (1211). It is desirable 
that the Magistrate in recording the confesaon should put various questions to the 
accused to enable him to decide whether the confession is a voluntary one or not; 
but there is nothing in law which lays down that a Magistrate cannot satisfy himself 
as to the voluntariness of the confesaon by putting a single question to the accused 
—Dewan Kahar, 4 P.L.T. 186, 24 Cr.L.J. 497. The Magistrate should question the 
accused in order to eliminate any real ambiguity in the statement, or give him a 
chance of making his statement intelligible. But he has no right whatever to cross- 
examine the accused or to endeavour to get particular statements out of him; nor H 
It a pan of his duty to question the accused in detail on matters already ^thin his 
(Kfagistrate's) knowledge, and endeavour or reconcile the statement of the accused 
with that of another— Jabl, 1930 ALJ. 1105, 32 Cr.LJ. 152 (155) (All)j 
Kesho Singh, 20 O.C 136, 18 Cr.LJ. 742 (747); Hasan Alt. supra; Skeo Ptasad, 36 
Cr.LJ. 927 (930), AIR. 1935 Oudh 416, 156 l.C. 231, 1935 O.W.N. 722; PaMuon. 
31 Cr.Lj. 533, 123 I C. 540, A I.R. 1930 Lah 454 That the Magistrate, who recorded 
the confesrion, asked the accused to make a detsuled statement does not make the 
statement resulting from that question any the less voluntary. It is a misuse of words 
to suggest that such a question ‘could be construed as a threat — Cian Chand v. Enp.. 
38 Cr.L J. 879, 170 1C 5, 18 Lah 481, 10 R L. 101, 39 P.L.R. 834. AIR. 1937 Lah. 399. 

The questions put by the Magistrate to ascertain that the confession is voluntary, 
and the accused's answer thereto, need not be recorded. Provided the Magistrate 
satisfies himself by putting questions and hearing answers that the prisoner is making 
a voluntary confession, it is unnecessary for him to record the questions and answers 
— Ranbir, 33 Pi.R. 241, 33 CriJ. 242 (250). The omission to record the questions 
and answers may be cured by see. 533 — Ibid. Where, although the actual questions 
and answers put by the Magistrate to the confessing accused were not recorded, the 
Magistrate gave evidence as is permitted under sec. 533, Cr. P. C, and he satisfied 
the Court that questions had been asked and that the usual precautions had been taken 
by him, secs. 164 and 533 taken together make it dear that confessions are admissible 
in cvndcncc. The Privy Council ruling, ffaztr Ahmad v. Etnp, 17 Lah. 629, did not 
Consider the tflect of sec. 533, Cr. P. C , and their Lordships themseKes said that they 
expressed no opinion on the question of the operation or scope of sec. 533, Cr. P. C., 
as it had no bearing on the C3«c which was then under discussion before them. R 
is not possible to lay down the particular questions in each particular case which 
ought to be put, but the Mapstrate and the High Court have to be satisfied that the 
confes.«i5on was in fact voluntary — Mobetnmad Din Mehaj Bin v. Emp, AIR. 1938 
Lah. 200. 18 Lah- 658. 174 l.C 881, 39 Cr.Lj. 488. 40 P.L.R. 401. But sec contra 
—Pros. 6 Luck. 335, 32 CrLj, 97 (100); Pauy Singh. 1931 A.LJ. lOOO, 32 Cr.Lj. 
1052 (1058); Shambhu. 54 All. 330. 33 CrXJ. 201 (201). 

\\'hcrc there is a certificate m accordance with the provisions of see. 151, cl. (3), 
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it may be fairly presumed that the Magistrate did his best to assure himself that the 
statements were \-oluntary, and if he has felt any suspicion he would have placed 
it upon record— Pufe/ic Prosecutor v. Pclasatiapalle Naiaraju, 32 Cr.LJ. 262, 129 
I.C. 229, 1930 M.WN. 550, 59 MLJ. 114, 32 M.LW. 285, AIR. 1931 Mad. 42, 
Ind. Rul 1931 Mad. 229r;if<i;;ii. 28 CrLJ. 807 (809), 104 I.C. 217, A.I.R. 1927 
Lah 682. 

In the case of a confession duly recorded under sec. 164, Cr. P. C , the presumption 
is that the confession was freely made The burden of showing that a confession 
recorded under this section is inadmissible lies upon the accused — Pkarho, AIR 1932 
Sind 201 (2037, 26 SLR. 302, 1932 CrC 810, 141 IC 392. A contrary view was 
taken by the Oudh Chief Court in Daulat Ram. AIR. 1933 Oudh 315 (318), 10 
O.WJ^. 46S, 1933 Cr C. 698, 8 Luck 518, 146 I C. 465, 35 Cr L J 10, \>here it was 
held '“fhere is a duty cast upon the prosecution to prove afhrmatively the voluntary 
nature of the confession which is sought to be used by the prosecution against the 
accused " ■ 

The Judge cannot leave it to the jury to decide whether a confess'onal statement 
IS voluntary or not. It is not open to the jury to reject the statement or accept the 
same in eNndence The Judge is required to deode the question of admissibility of 
the statement on a decision come to by him that it is voluntary or not; after the 
Judge's deasion on the question of admissibility of the confessional statement depend- 
ing on its voluntariness, has been given which was binding on the jury as a decision 
on a question of law, the Judge is required to ask the jury to say whether the con- 
fessional statement if it is held to be voluntary Is true or not, upon the matenals 
placed before the Court, and so to give their verdict on the question of fact whether 
the statement is true or not— A'asfiim Ah. AIR. 1934 Ca! 650 ( 652); ^ayeb, A.I.R 
1934 Cal 636, 38 CWN 659, 61 Cal 399; Baldeo, AIR. 1933 C:al 187, 1933 CrC 
233, 142 IC 639, 34 CrLJ 369 The Court of Session or the High Court cannot 
merely accept the ipse dixit of the Deputy Magistrate recording the confession as to 
Us being voluntar>- The genuineness and truth of the confession and the fact of its 
being voluntanly made are matters which are within the exclusive province of the 
Court of Sessions and of the High Courts and neither the Court of Sessions nor the 
High Court can blindly accept the ready made opinions of the recording Magistrate 
on these points without having before it matenals from which it could arrive at an 
independent opinion on these crucial questions on which the fate of the accused hangs 
—Prog. 32 Cr.L J. 97 ( 100) , 128 I C 215, 7 O W.N. 909. A I R. 1930 Oudh 449. Ind. Ru! 
1931 Oudh. 23, 6 Luck. 335, 1930 CrC 1013. 

518. Police custody: — A confession obtained after the accused had been 
in custody for some time, is always open to grave aispicion — Cobardhan, 9 All 528; 
bfotijan, 6 CW.N 380 Where the man who makes a confession has been kept in 
Police custody in defiance of the rules on the point for a number of daj-s, the Court 
is entitled to ask the prosecution to explain why the irrcgulanties were committed— 
Abdul Subhan v Emp, 41 CrLJ. 258 (263), 186 IC 192. AIR 1940 AIL 46. 1939 
A L J 966 tVhen a Magistrate records the confession of a jjerson who has been in 
police custody, he should ascertain and record the period dunng which the accused 
had been in custody to satisfy himself whether the confession is soIuntar>’ or not— 
Narayan, 25 Bom 543, 3 BomLR 122. If a pnsoner wishes to make a soluntar> 
statement, the police must produce him at once before a Magistrate and let him do it. 
whatever be its character Delay in produang before the Magistrate any prisoner 
who wishes to have his confession recorded, affects the value of the confession, and 
such confession cannot safely be regarded as voluntar>'— PaneAtari, 52 Cal. 67 29 
CWJ^. 300 (312), A.IR 1925 Cal 587. 86 IC 414. 26 Cr.LJ. 782. Bat where an 
accused was actually produced before the Magistrate as soon as he was arrested, 
and was produced before him the next day for reconi.ng the confession, httd that the 
confession should not be ignored on the ground that the Magistrate did not ask him 
how long he was m Pol-ce custody— Dneon /Tafcir, 4 P.L.T 186, 24 CrJ-J. 497. 
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The fact and duration of Police custody has a material bearing on the question whether 
a confession is voluntary or not — Joyiban, 13 C.W.N. 861, 10 Cr.LJ. 125. Where 
the accused was m the custody of the police for 3 days without any speaal order 
of a Magistrate, and 'after the confession he was again remanded to police custody 
instead of being sent to the jad fock-up, and the Magistrate who recorded the confesaon 
did not remove the fear of police from the mind of the accused, held that the confesrion 
was not voluntary — Pancham, 10 O.WJ^. 348,. 1933 Cr.C. 379. The Punjab Chief 
Court holds that even if the accused is in the custody of a police officer when he 
makes the confession, yet the confession being made before a Magistrate is excluded 
from being given in evidence by anything contained in sec. 26, Evidence Act, when 
proved by the evidence of the Mapstrate — Feroz, 1918 P.R. 11, 19 Cr.L J. 651 (following 
Sfier Singh. 1881 PR 211. 

Illegal or improper detention by the police has always been held as vitTating a 
confession, and has m some cases been held to lead to a presumption that there was 
ill-treatment — Panekkari, supra The circumstances under which a confession is made 
must always be scrutinised with great care and caution and in all cases the period 
of the detention of the accused in police custody before a confession is made is always 
an important fact to be carefully conadered. But illegal detention does not necessarily 
vitiate a confession. It is a fact to be carefully considered in every case— jD/wman 
Hiranand v. Emp., AIR. 1937 Sind 251 (253), 31 SLR. 494, 171 I C. 737. 

A prisoner in police custody who was brought before a Magistrate to have his 
confession recorded, did not cease to be in police custody merely because at the time' 
of recording the confession there was no police officer in the room, when it was found 
that a police officer was waiting outside the room where the confession was being 
recorded— lahshffiya, Ratanlal 8K (856). 

Not only in the case of accused, but also in the case of witnesses, who had been m 
police custody, the Magistrate, before recording their evidence, ^ould have some 
assurance from them that they had attended voluntarily and were making statements 
to him voluntarily— Nath, 7 C\V.N. 345 (349). 

See also Note 517. 

519. Memorandum: — ^The memorandum Is required only in the case of 
conjessions made by the accused. A- statement of a witness need not be appended by 
a memorandum that such statement was made voluntarily — Jadub, 27 Cal. 295 (300). 

A confession without a memorandum, that it is voluntarily made is bad In law 
and cannot be admitted in evidence — Daji. 6 Bom.- 288; Shivya, 1 Bom. 219; Fadhe 
Haltoi, 7 C.W.N. 220; and the want of a memorandum can be cured, if at all, only by 
the Sessions Judge taking evidence during the tnal by calling upon the Magistrate to 
depose that the accused had made the statement — Noshai, 5 Cal. 958; Anga Valayan, 
22 Mad. 15. ... 

If the memorandum omitted to slate that the confession was voluntarily made, 
it was held that the Magistrate omitted to observe a most important provision of this 
section, and the confession was, therefore, not adnussible in evidence— /for/Hf'adi' Nora- 
singha, 2 Weir 140; Bhairab, 2 C.WJi. 702 (717); but in some recent cases it has 
been said that the delect would be cured by sec. 533 if the Mapstrate afterwards 
deposed that he believed that the confesaon was ^'ol^ntarily made—Deo Dat. 45 AIL 
166, 20 A.LJ. 915. 24 Cr.L.J. 6; Jog Ro}. 32 Cf.LJ. 290, 129 I.C 289. A I.R. 1930 
Lah. 534, 1930 CrC 682, Ind Rul 1931 Lah. 177; Ramai, 3 Pat. 872 ( 877), 84 IC 
458. A.I.R. 1925 Pat. 191. 26 CrL.J. 314: Maksud. Z PI,.T. 773, 22 Cr.L.J. 200. W 
I.C. 56. UTitre the Magistrate does not comply with one of the requirements of this 
section, namely, that a confession shall not be recorded unless upon questioning the 
person making it, the Magistrate has reason to believe that it was made \*oIuntarily, 
this defect cannot be cured under sec 533. Cr. P. C, because the confession cannot 
be said to have been duly rnade, rtr., in accordance with law. The record of the 
confevvon canivst, therefore, be adndvted in e%-idencc under sec 80. Es-idtnee Act, 
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The consequence of non-compliancc vrith those provisions is that the record of the 
confesaon cannot be admitted in evidence under sec. 80, Evidence Act, without further 
proof. The admissibility of cindencc is governed by the Evidence Act -^nd under 
sec. 21 of that Act ah oral confession by an accused person is relevant, subject to the 
provisions of secs. 24 to 29. The confesaon must, however, be proved by the testimony 
of the Magistrate who heard it. If he id not record it at all he would obviously 
have to rely on his memory alone . If he did record it, but not in accordance with 
law and consequently the record is rendered inadmissible under sec. 80, he can still 
use it to^refresh" his memory when in the witness-box. The adverse party can then 
calltupon turn to produce the document and cross-examine him thereupon If the 
confession was read out to the accused and was admitted by him to^be correct and 
was also signed by him, it can, perhaps, be regarded as a confession in wnting and 
can be proved by the prosecution under sec 21, Evidence Act — Bhakhshan, A.I.R 
1936 Lah. 247 (249), 16 Lah 912, 37 P.LR 869, 37 Cr.LJ. 432, 161 IC. 399, 1936 
Cr.C. 205. See also RampuTt v Bmp., 1937 MW.N 1325; Nonkar MouUdino v. 
Emp.. 38 Cr.LJ. 968 ( 970), 170 I.C 827. AIR, 1937 Sind 212, 31 SLR 460, 10 R.S 
93. This view of law has been considerably shaken, if not overruled, by the decision 
of the Priv'y Council in Naztr Akmad v Emp., cited in Note 511 IVhen a confession 
has been reduced to writing but sec. 164, Cr P. C.. has not been fully complied with, 
sec. 533, Cr P. C, becomes in terms a “special provision” referred to in sec 1 (2), 
Cr. P. C , and prevents the confession being ruled out as entirely incapable of proof 
-^Nia Them Maung, A I.R 1936 Rang 350 ( 352). Where the Magistrate has made 
a memorandum that the confession was voluntarily made, it may be presumed that 
it is a correct record of a voluntary confession Nevertheless, if it is found that the 
confession was procured by any inducement, threat or promise, it must be treated 
as irrelevant— Deu'on Kahar. 4 P L T. 188, 24 Cr L J. 497 The memorandum annexed 
to a record of confession is not a conclusive evidence of the fart that the confession 
was voluntarily made, so as to preclude the Court of Appeal from inquiring into the 
nature of the confession to see wihether it was voluntary or noi—Jogjtban, 13 C W N 
861. 10 Cr.L.J. 125. 2 I C 681. 

It is most advisable, although the law does not require it, that the Magistrate 
should record a memorandum ^f enquiry showing what steps he has taken to fully 
satisfy himself that an accused person is confessing voluntarily — Vmar Dm, 2 Lah. 
129, 23 Cr L.J. 388. 

The memorandum need not be written by the hfagistrate himself If it is wntten 
out by a clerk and signed by the Magistrate, the requirements of this section are 
satisfied — Ttikaram, 35 BomLR 231, 34 CrLJ 280, 57 Bom 336, AIR. 1933 Bom. 
145, Ind Rul 1933 Bom. 261, 1933 CrC 457 ( 458) (FB ), overruling tlousabat, 55 
Bom 542, 1932 CrC 785 ( 787)s Sof« Mattgan. 34 CrLJ 808, Ind Rul 1933 Sind 194, 
144 IC 661, 1933 CrC. 530. AIR. 1933 Smd 166. 

Under this section as now amended, the Magistrate must explain to the accused 
that he is not to make any confession and that the confession may be used as evidence 
against him, and the memorandum also should record the fact that the explanation 
was given But omission to record the fact that the accused was so warned would 
not make the concession madmissible. if the Magistrate who recorded the confession 
was afterwards examined (see 533) and deposed that he gave the required warning 
to the accused and the accused understood it — Ramai, 3 Pat 872 ( 877). 26 Cr.L.J 
314; Amim. 32 Cr L J. 579, 130 I C 641, A I R 1931 Lah 196; Buko Singfc. 7 LakL 3 
250, 25 P.LR. 579, 26 CrUJ. 1458; Khetnan. 6 Lah 58. 26 P.LR. 346. 26 CrLJ 
1074i Nihnadhab, 5 Pat 171, 27 CrLJ 957; Rahamal, 30 Cr.LJ 49. 113 I.C 65. 
11 LahLJ. 5, Ind Rul. 1929 Lah. 134; B<da. 35 CrLJ 1382, 151 IC 745. 1934 CrC 
36, A.IR. 1934 Lah. 18 The Lahore Hi^ Onirt seems to have taken a different 
view in Farid, 65 IC 613, 2 Lalt 325, S PAV.R. 1922 (Cr), 23 Cr.L.J. 149, AIR. 
1922 Lah 237; Ronftir. 136 I C 19. 33 PXJL 241, 23 Cr.LJ. 242. Ind. RuL 1932 Lah. 
195, A.IR. 1932 Lah 2(M, J932 CrC 248; Ram Sarup. 33 CrLJ 847. 33 P.L.R. 
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917, Ini Rul. 1932 Lah. 610, 139 I.C. 694; KarlaT Singh v. Emp., 39 Cr.L.J. 769 (770), 
176 I.C. 666, A.I.R. 1938 Lah. 556, 40 P.L.R 854. 11 Ri. 224. The view of the 
Lahore High Court seems to have been adopted in Pxag, 32 Cr.L.J. 97 (103), 128 I.C 
215, 7 0.\V.N. 909, A.I R. 1930 Oudh 449. Ind Rul. 1931 Oudh 23, 6 Luck. 335, 1930 
Cr.C 1013. But if, as a matter of fact, no sudi explanation was given by the Magistrate 
to the accused, the defect is not merely one of form but of substance, and sec. 533 
cannot cure it — Partap Singh, 6 Lah 415, 7 Lah ^.J. 482, 93 I C. 978, 2 Lah. Cas. 72, 
AI.R. 1925 Lah. 605, 27 Cr.L.J. 514; Mt. Rao. 26 P.L.R. 173, 26 Cr.LJ. 1175 
If questions had in fact been put, the failure to record them would be curable under 
see. 537, Cr. P. C, provided that the error has not injured the accused as to his defence 
on the merits. If the questions were not put at all, then the confession is not duly 
made, and sec. 533 would not apply. Prejudice to the accused would anse in this way 
that if the questions had been put, he might have then pleaded ill-treatment or undue 
influence, and then confession would not have been recorded at all. The confession in 
such a case becomes inadmissible in evidence under sec. 164, Cr. P. C., and cannot also 
be admissible under the other provisions of the Evidence Act, secs. 21 and 29 — Sardar 
Miya, 38 Cr.LJ. 987 ( 988), 20 Ni.J. 128, 170 I C. 868, I.L.R. 1937 Nag. 417, 10 R-N. 
83, A.I.R. 1937 Nag. 257, following Pialap Singh, supra, Muhammad AVi, 56 All. 302, 
147 I.C. 390, 1933 ALJ. 1551, 6 R.A. 467, 35 Cr.L.J. 385, A.I.R. 1934 All. 81, 1934 
Cr.C. 145 and Nazir Ahmad, quoted in Note 511- See also Daulat Ram, 8 Luck- 518, 
146 I.C 465. 10 OWJJ. 466, 1933 Cr.C 698, AI.R. 1933 Oudh 315 

The practice of allowing defects in the formalities in recording confessions to be 
cured by the application of sec. 533 of the Cr. P. Code has been permitted of late years 
with considerable frequency In Courts In India, and any omissions on the part of 
Magistrates recording confessions to comply with the form^itles laid down in sees. 164 
and 361 of the Code have been allow^ to be condoned by the evidence of the hfagis* 
trates themselves as witnesses for the prosecution. The practice, and the theory 
underlying it, is crystallized in a Full Bench judgment of the Allahabad High Court m 
Muhammad AH v. Emp . A.I.R. 1934 AH. 81, 147 I C. 390, 1933 A.L.J. 1551, 6 R.A. 467, 
35 Cr.L.J. 385, 1934 Cr.C 145. This practice has now received a check by a very recent 
ruling of their Lordships of the Privy Council in Nazh^kmed v. King-EmPeror, A.IR- 
1936 P.C. 253, 163 I.C 881, 38 BomLR. 937, 1936 OW.N. 505, 1936 M.W.N. 745. 

1936 OL.R. 437. 1936 A.L.R. 747, 63 I A. 372. 9 R.P.C. 57, 1936 AL.J. 895. 37 
CrL J. 897, 40 CW.N. 1221, 17 P.L.T. 594, 1936 Cr.C 752, 71 M.LJ. 476, 44 M.L1V. 
583, 19 NLJ. 214, 17 Lah, 629, 64 CL.J. 445. 39 P.L.R. 43 (P.C), where the practice 
is emphatically condemned and by implication, the decision of the Allahabad High Court 
overruled, as also numerous decisions to the same effect in the Lahore High Court. 
The evidence of the Magistrate, who recorded the confession, and the recorded con- 
fession were accordingly held inadmisrible in a case where the record of the confession 
was not made with due care and formality and the certificate, which is required by 
sec. 161, Cr. P. C, was not -given and the accused's signature was not taken — Nahru 
V. Emp. 38 Cr.L.J. €42 (643), I.L.R 1937 Nag 268, 9 R.N. 281, 168 I.C. 962. A.IR- 

1937 Nag 220. The Peshawar Judiaal Commissioner’s Court has disagreed wth the 
%*icw of the Nagpur High Court, holding that omissions and irregularities in recording 
confessions under sec. 164, Cr. P. C, arc condoned by sec. 533, Cr. P. C., prowded thej' 
do not prejudice the accused. The Privy Council ruling of A’czir Ahmad v. Ktng-Emp. 
according to it. docs not cover a case like this — Ktshan Chan Ktual Ram v. Emp; 
39 Cr.LJ. 448 ( 450). 174 IC 449. 10 R Pesh. 6-1. A.I.R. 1938 Pesh. 5. Jhc same 
vnew has also been taken by the Rangoon High Court in The King v. Saw Min, A.I.R- 
1939 Rang. 219 ( 223). 40 CrL.J. 691, 182 IC 7(6. 1939 R.L.R. 97 and by the Allahabad 
High Court In Lai Singh v. Emp. 40 CrLJ 132 (237), 178 I.C 691. AIR. 1938 AH. 
625, 1938 A.LJ. 913, LLR. 1938 AIL 875 where it was also obser%'ed that their Lordships 
of the Priv-y Council did not purport in any way to dissent from the Full Bench ruling 
in Muhammad Ali v. Emp., supra. YWwre the memorandum is only part of the certi- 
ficate prescribed by sub-sec. (3) of sec 164, Cr, P. C. it is impossible to construe 
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sec. 533, Cr P. C , so as to render it admissible to give evidence that the statement 
was duly recorded, t e , that the statement was voluntanly made and represents what 
was said— Bflh'ram Singh v. Etnp.. A-IR- 1939 Nag 295 ( 298), 1939 N.L.J. 442, 184 
I.C 274, 40 Cr L.J. 937, distinguishing Nahiu v. Emp , supra. Where the defect is of 
such a formal nature that it does not affect the ments of the statement made by the 
accused person, it is precisely to such cases that sec. 533, Cr, P. C, must apply. Failure 
to do that would render that section altogether nugatory — Maroli /ago v. Emp, A.I.R. 
1940 Nag. 230 ( 231), 1940 N.LJ. 210, 188 IC. 146, 41 CrLJ. 553. By using the 
pronsions of sec. 533, Cr. P. C., a defect of form can be removed, but not a defect of 
substance. IMiere the Magistrate is able to say in Court that he had asked the neces- 
sary’ questions but had forgotten to record them, then sec. 533 would be applicable; 
and sec. 91, E\ndence Act, will cause no difficulty since sec. 533 expressly states that 
it shall not do so. But where the Klagistrate does not or cannot supply the defect in 
the written form with oral evidence, sec 533 cannot help Sec. 533 can be used to cure 
defects of form but not of substance If no questions were actually asked, sec. 533 
will not help; but if the Magistrate’s evidence shows that the questions were asked, then 
that is merely a defect of form and sec 533 will cure it — liommoju Brahman, AIR. 
1940 Pat. 163 (1G9). 1939 P.WN 915, 41 CrLJ. 533, 188 IC. 57, 19 Pat. 301 
See also Notes 511 and 517. 

If the recorded confession contains the memorandum that the Magistrate explained 
to the accused that he was not bound to make the confession, etc, the presumption 
will be that the accused was warned at the proper lime, i e , before the confession was 
recorded This section does not require that this portion of the memorandum should 
be uirillen before tire confession commences, all that this section requires is that the 
warning should be given before the confession is recorded— rwicrow, 35 BomL.R, 
234 (FB.). 1933 CrC 457 (458), 34 CrLJ 555. 131 1C 280, 57 Bom 336, AIR 
1933 Bom. 145, Ind. Rul. 1933 Bom 261; Majhi, 28 CrLJ 807, 1(^1 1C 247, A.I R 
1927 Lah. 5S2. 

An English memorandum as required by sec 364 is not necessary in respect of a 
confession under this section— 14 Cal 539 , 

A confession does not becom'e inadmissible m evidence by reason of the fact that the 
memorandum is attached to the English translation of the confession, and not to the 
original confession of the accused in vernacular. The English translation is as much 
a part of the record as the original vernacular — Tukaram, supra 

Refusal to make a memorandum — Where a Magistrate who recorded the confession 
of an accused refused to make the memorandum on the ground that the confession 
did not seem to be voluntary, it was held that under sec. 533, the confession could 
be admitted m evidence dunng the tnal when the Magistrate who recorded it proved 
that it svas made voluntarily — Harbans, 8 OC. 395B. Where the Magistrate refused 
to make a memorandum on the ground that the accused had been m police custody 
for 5 days before he was produced before him, and that there was a proposal on the 
part of the police to treat the accused as an approser, but there was no evidence 
that the proposal was communicated to the accused, it was held that this ground was not 
a valid ground that the Sessions Judge ought to has’e proceeded, in the absence of the 
memorandum, to take evidence under sec 533 whether the confession was %-oluntanly 
made — Anga Valayan, 22 Mad 15. 

519A. Weight of confessions — Confessions made to a Magistrate can be 
divided into five classes (1) Those recorded with all the formalities prescribed by 
secs. 161 and 364, Cr P Code; (2) those imperfectly recorded but where the defect 
is cured by sec 533, Cr. P Code; (3) where the defect is not cured and the confession 
is prosed by the testimony of the Magistrate; (4) where the Magistrate refuses to record 
the confession of an accused person produced before him for that purpose but hears 
it; (S) where the accused appears before a Magistrate of his own accord and makes 
an oral confession Confessions falling under classes 1 and 2 are recorded under great 
precautions and should, therefore, obviously cany more weight than those falling under 
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the remaining classes. A confession under class 3 would be less weighty; because some of 
the precautions prescribed by law were not observed. A confession under class 4 should 
have very little weight unless the Magistrate can explain to the entire satisfaction 
of the Court why he refused to act under secs. 164 and 364, Cr. P. C The weight 
to be attached to a confession under class 5 would depend entirely on the circumstances 
under which it is made. It is imposable to lay down any hard and fast rule as to 
the amount of weight to be attached to a particular confession. This is a matter for 
the Court to decide in each case on conaderation of the cumulative effect of the entire 
evidence in the case — Bakhshan, A.I R. 1936 Lah. 247 ( 251), 16 Lah 912, 161 IC. 
339, 1936 Cr.C. 205, 37 CrL.J. 432, 8 RX. 721. 37 P.L.R. 869. 

As to the confessions made by the approvers, they are not substantive evidence 
but may be used only for the purpose of contradicting or corroborating their depositions 
in Court — Nitai Chandra Jana v. Emp., 38 CrLJ. 852 (864), 170 I.C. 201, AI.R. 
1937 Cal. 433, 10 R.C 98 ' 

Verification of confession: — Verification proceedings are not wholly illegal. 
A verification report cannot be ruled out on the ground that it is inadmissible in 
evidence when the Magistrate himself is examined as a witness in the case and speaks 
to the contents of the report made by him. But the statements made by the accused 
to the verifying Magistrate in the course of the proceedings, if they are not recorded 
in the manner provided in sec. 164, Cr. P. C., are. however, inadmissible— /ffeudrj 
Nath, A.IR. 1937 Cal. 99 (110), 169 IC 977, 38 CrX-J. 818, 10 R,C 69, following 
Amimddtn v. Emp, 45 Cal 557, 44 I.C. 321, A.I.R. 1918 Cal. 88. 19 CrLJ. 305. 22 
C.W,N. 213. 

Verification proceedings held in connection with the confessions and approver's 
statements do not add to their value Such proceedings cannot be regarded as corro- 
boration and are open to criticism in other respects— Aoni Copal Cupta, 15 C.WJ4. 
593 (613). Such a proceeding can very rarely be adopted for any useful purpose, its 
real object seems to be to add fictitious weight to a confession recorded after an accused 
ha« been for twenty-four hours in Police custody and to embarass a j’udidal officer when 
he has to determine at the trial whether that confession which has been repudiated 
and denied almost immediately after it was made and on the first opportunity when 
the prisoners was free from all influences, real or imaginary, from ^e Police, was 
voluntanly made and whether it is a true statement of what actually took place. 
From this point of view the practice is very objectionable — Radhe Haltcat, 7 C.W.N 
220 (224). 

520. Explanation — Magistrate without Jurisdiction: ^The Explanation 

of this section lays down that a statement or confession can be recorded by a Magistrate, 
although he has no jurisdiction in the case. But a Magistrate not having jurisdiction 
can record the statement of a witness under this section, if the witness appears voluntarily 
before him, and is not brought before him by the police — Nuri Sketkh, 29 Cal. 483. 
This section will not empower a police-officer to compel a witness to go to a local 
Magistrate not competent to deal with the case, and to get the statement recorded 
— Sana, Ratanlal 468 (469); Suri Sheikh. 29 Cal. 483. UTierc the pohce-ofTiccr has 
reason to believe that the witness is likely to be gained ov’er by accused, the 
proper course is to send the accused and the witness to the Magistrate having jurisdiction 
without deby — A’tm’ Sheikh, 29 Cal. 483. 

1 65. ( 1 ) Whenever an officer in charge of a police-statipn, 

Search by police- or a poIicc-officcr making an invc.stigation 
has reasonable grounds for bcUernng that 
anything nccc.ssary for the purposes of an investigation into any 
offence which he is authorised to investigate may be found in any 
place within the limits of the police-station of which he is in 
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charge, or to which he is attached, and that such thing cannot in 
liis opinion be otherwise obtained without undue delay, such 
officer may, after recording in writing the grounds of his belief, 
and specifying in such zvriting, so far as possible, the thing for 
Xihich search is to be made, search, or cause search to be made, 
for such Hiing in any place within the limits of such station. 

(2) A police-officer proceeding under sub-section (1) 
shall, if practicable, conduct the search in person. 

(3") If he is unable to conduct the search in person, and there 
is no other person competent to make the search present at the 
time, he may after recording in writing his reasons for so doing 
require any officer subordinate to him to make the search, and he 
shall deliver to such subordinate officer an order in writing speci- 
fying the place to be searched and, so far as possible, the thing 
for which search is to be made; and such subordinate officer may 
thereupon search for such thing in such place. 

(4) The provisions of this Code as to search-warrants and 
the general provisions as to searches contained in section 102 

« and section 103 shall, so far as may be, apply to a search made 
under this section. 

(5) Copies of any record made under subsection (1) or 
su6-scctiou (3) slxaii forthwith 6e sent to the nearest Magistrate 
empozvered to take cognisance of the offence and the ozvncr or 
occupier of the place searched shall on application be furnished 
zvith a copy of the same by the Magistrate: 

Provided that he shall pay for the same, unless the Magis- 
trate for some special reasons thinks fit to furnish it free of cost. 

Change: — ^This section has been amended by sec 36 of the Cr P C, Amend- 
ment Act (XVIII of 1923) For rea»ns sec below 

521. Sub.section (1) — General research: — ^The old section spoke of ‘any 
document or thing' which meant a specipt: document or thing which might be the 
subject of a summons or order under section 94! that is, it did not authorise a general 
staieh on the chance that something might be found — Ba/rong Cope, 38 Cal 304; Pran 
Khan, 16 CW.N 1078; Drikbbhan, 38 All 14. 13 ALJ. 979; DiVsitar v Ramamutli, 
35 MLJ. 127, 19 CrLJ. 901 Tlie section speaks of a particular document or thing 
which is necessary to the conduct of an im'estigalion into an offence and does not 
authorise a general search, eg. for atms genfrally — Clarke v Brojendra Kukore, 36 
Cal 433, or for stolen property generally — Bcjser WuifT, 41 Cal 261; nor is the 
requirement of this section fulfilled by franung the warrant as one for 'stolen property 
relevant to the case' — Pran Khan, 16 CWN 1078. 13 CrLJ 764 

The provisions of this section are so strict that before entenng a house the 
Investigating officer has to specify in wntmg the thing for whidi search is to be made 
and also the ground of his belief that sudi a tlung would be found in the house which 
he desires to enter. A promiscuous entry mto houses is not permitted to an Ins-cstigating 
officer simply to satisfy himself as to the troth of an allegation made by a complainant 
or an accused person or a witness. The word 'thing* is specifically mentioned and 
that would not include a configuration of a wall, or the inspection of any place inside 
;i house for purposes of investigation— /agojiiiaf*. 29 CrLJ 272. 107 I.C CS8, 25 
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the remaining classes A confession under class 3 would be less weighty; because some of 
the precautions prescribed by law were not observed, A confession under class 4 should 
have very little weight unless the Magistrate can explain to the entire satisfaction 
of the Court why he refused to act under sees 164 and 364, Cr. P. C. The weight 
to be attached to a confession under class 5 would depend entirely on the circumstances 
under which it is made. It is impossible to lay down any hard and fast rule as to 
the amount of weight to be attached to a particular confession This is a matter for 
the Court to decide in each case on condderation of the cumulative effect of the entire 
evidence in the ca%s—Bakhskan. A.IR 1936 Lah. 247 (251), 16 Lah. 912, 161 IC. 
339, 1936 Cr.C. 205, 37 Cr.L J. 432. 8 RL. 721. 37 P.L R 869. 

As to the confessions made by the approvers, they are not substantive evidence 
but may be used only for the purpose of contradicting or corroborating their depositions 
in Court — Nitai Chandra Jana v. Emp , 38 Cr.L,J. 852 (864), 170 I.C. 201, A.I.R. 
1937 Cal. 433, 10 RC. 98. ' 

Verification of confession: — ^Verification proceedings are not wholly illegal 
A verification report cannot be mied out on the ground that it is inadmissible in 
cndence when the Magistrate himself is examined as a witness in the case and speaks 
to the contents of the report made by him. But the statements made by the accused 
to the vcnfymg Magistrate in the course of the proceedings, if they are not recorded 
in the manner provided in sec. 164. Cr. P, C, are. however, inadmissible— /ffeni/rj 
Nath. A.I.R. 1937 Cal 99 (110), 169 IC 977, 38 Cr.L.J. 818. 10 RC. 69, following 
Amiruddin v. Emp., 45 Cal 557. 44 IC. 321, A.I.R 1918 Cal. 88, 19 Cr.LJ. 305, 22 , 
C.W.N. 213. 

Verification proceedings held in connection with the confessions and approver’s 
statements do not add to their value. Such proceedings cannot be regarded as corro- 
boration and are open to criticism m other rcspect^Noni Copal Cupici, 15 CWJ4. 
693 (613). Such a proceeding can very rarely be adopted for any useful purpose, tis 
real object seems to be to add fictitious weight to a confession recorded after an accused 
hs® been for twenty-four hours in Police custody and to embarass a judicial officer when 
he has to determine at the trial whether that confession which has been repudiated 
and denied almost immediately after it w^s made and on the first opportunity when 
the prisoners was free from all influences, real or imaginary, from the Police, was 
voluntarily made and whether it is a true statement of what actually took pl3C^ 
From this point of ^ew the practice is very objectionable — Radhe Haluai, 7 
220 (224). 

520. Explanation — Magistrate without jurisdiction: — The Explanation 
of this section lays down that a statement or confesaon can be recorded by a Magistrate, 
although he has no jurisdiction in the case. But a Magistrate not having jurisdiction 
can record the statement of a witness under this section, if the witness appears volunlanly 
before him, and is not brought before him by the police — Nuri Sheikh, 29 Cal. 483 
This section will not empower a police-officer to compel a witness to go to a local 
Magistrate not competent to deal with the case, and to get the statement recorded 
—Nana. Ratanbl 468 (469); Nutt Sheikh. 29 Cat 483. Wiere the police-officer has 
reason to bclie\'e that the witness is likely to be gained over by the accused, the 
proper course is to send the accused and the witness to the Magistrate haidng junsdiction 
without delay— A'liri SAeitA. 29 CaL 483. 

165. ( 1 ) Whenever an officer in charge of a police-station. 

Search by police- OF a poIicc-officcr making an investigation 
has reasonable grounds for bcUcznng that 
anything necessary for the purposes of an investigation into any 
offence which he is authorised to investigate may be found in any 
place within the limits of the police-station of which he is in 
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charge, or to which he is attached, and that such thing cannot in 
his opinion be otherwise obtained without undue delay, such 
officer may, after recording in writing the grounds of his belief, 
and specifying in such writing, so far as possible, the thing for 
xihicii search is to be wade, search, or cause search to be made, 
for such tiling in any place within the Hunts of such station. 

(2) A police-officer proceeding under sub-section (1) 
shall, if practicable, conduct the Search in person. 

(3) If he is unable to conduct the search in person, and there 
is no other person competent to make the search present at the 
time, he may after recording ui writing Ins reasons for so doing 
require any officer subordinate to him to make the search, and he 
shall deliver to such subordinate officer an order in writing speci- 
fying the place to be searched and, so far as possible, the thing 
for which search is to be made; and such subordinate officer may 
thereupon search for such thing in such place. 

(4) The provisions of this Code as to search-warrants and- 
the general provisions as to searches contained in section 102 

« and section 103 shall, so far as may be, apply to a search made 
under this section. 

(5) Copies of any record made under subsection (1) or 
subsection (3) shall forthwith be sent to the nearest Magistrate 
empowered to take cognisance of the offence and the owner or 
occupier of the place searched shall on application be furnished 
with a copy of the same by the Afagistratc: 

Provided that he shall pay for the same, unless the Magis- 
trate for some special reasons thinks fit to furnish it free of cost. 

Change; — ^This section has been amended by sec. 35 of the Cr. P. C, Amend- 
ment Act (XVIII of 1923) For reasons see below 


521. Sub-section (1) — GenereJ research: — ^The old section spoke of ‘any 
doCTiment or thing' which meant a speafic document or thing which might be the 
subject of a summons or order under section 94; that is, it did not authorise a generof 
search on the chance that something might be found — Bajrang Cope, 38 Cal 304 • Pran 
Khan, 16 C.W.N. 1078; Bttkhbhan. 38 All 14. 13 ALJ 979; Divakar v. Ramamurti 
35 M L J. 127, 19 Cr L.J 901 The section speaks of a particular document or thine 
which is necessary to the conduct of an investigation into an offence and does n t 
authorise a general search, e | . for arms genetally— Clarke v. Brojtndra Ktshore 
Cal. 433, or for stolen property generally— Bisw Misser. 41 Cal. 261- nor is’th 

requirement of this section fulfilled by framuig the warrant as one for 

relevant to the case ' — Pran Khan. 16 CWJ4 1078, 13 CrLJ. 764 Property 

The provisions of this section are so strict that before entennr a ho,, 
Investigating officer has to specify in wriUng the thing for which search ' ♦ k 
and also the ground of his belief that sudi a thing would be found in 
he desires to enter. A promiscuous entry into houses is not permitted ♦ * J'ouse which 

officer simply to satisfy himself as to the truth of an allegation made h ^ 
or an accused person or a witness The word *thing‘ is specificall ^ * ™raplainant 
that would not include a configuration of a wall, or the inspectio / ®®fioned and 
9 house for purposes of int'escigation— /aganiiofA. 29 Crt T '"side 

107 I.C. 688, 26 
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the remaining classes. A confession under class 3 would be less weighty; because some of 
the precautions prescribed by law were not observed. -A confession under class 4 should 
have very little weight unless the Mapstrate can explain -to the entire satisfaction 
of the C^rt why he refused to act under sees. 164 and 364, Cr. P. C. The weight 
to be attached to a confession under class 5 would depend entirely on the circumstances 
under which it is made. It is imposable to lay down any hard and fast rule as to 
the amount of weight to be attached to a particular confession. This is a matter for 
the Court to decide in each case on consideration of the cumulative effect of the entire 
evidence in the case — Bakhshan, A.I.R. 1936 l^. 247 (251), 16 Lah 912, 161 IC. 
339, 1936 Cr.C. 205, 37 CrLJ. 432, 8 R.L. 721, 37 P.L.R. 869. 

As to the confessions made by the approvers, they are not substantive evidence 
but may be used only for the purpose of contradicting or corroborating their depositions 
in Court — Nitai Chandra Jana v. Emp., 38 CrX.J. 852 (864), 170 I.C. 201, AIR. 
1937 Cal. 433, 10 R.C 98. 

Verification of confession: — ^Verification proceedings are not wholly illegal. 
A verification report cannot be ruled out on the ground that it Is inadmissible in 
e%’idence when the Magistrate himself ts examined as a witness in the case and speaks 
to the contents of the report made by him But the statements made by the accused 
to the vcrifjang Magistrate in the course of the proceedings, if they are not recorded 
in the manner provided in sec. 164, Cr. P. C., are, however, inadmissible— 

Nath, A.IR. 1937 Cal. 99 (110). 169 I.C. 977, 38 Cr.L.J. 818, 10 RC. 69, following 
Amiruddin v. Emp., 45 Ca! 557, 44 IC 321, A.I.R. 1918 Cal. 88, 19 Cr.LJ. 305, 22 , 
C.4VJ^. 213. 

Verification proceedings held In connection with the confessions and approver's 
statements do not add to their value. Such proceedings cannot be regarded as corro* 
boralion and are open to criticism in other respects— Worn’ Copoi Cupte, 15 
593 (613). Such a proceeding can very rarely be adopted for any useful purpose ri* 
real object seems to be to add fictitious weight to a confession recorded after an accused 
ha* been for twenty-four hours in Police custody and to embarass a judicial officer when 
he has to determine at the trial whether that confession which has been repudiated 
and denied almost immediately after it was made and on the first opportunity when 
the prisoners was free from all influences, real or imaginary, from the Police, was 
A-oluntanly made and whether it is a true statement of what actually took place. 
From this point of view the practice is very objectionable — Radhe Halwai, 7 C.44.N. 
220 (224). 

S20, Explanatiott — Magistrate without jurisdiction; — ’The Etpbnatiw' 
of this section lays down that a statement or confession tan be recorded by a Magistrate, 
although he has no jurisdiction in the case. But a Magistrate not having jurisdiction 
can record the statement of a witness under this section, if the witness appears wluntanly 
before him, and is not brought before him by the police — Nuri Sheikh, 29 Cal. 483. 
This section will not empower a police-officer to compel a witness to go to a local 
Magistrate not competent to deal with the case, and to gel the statement recorded 
—A’ana. Ratanlal 468 (469); Nuri Shetkh. 29 Cal. 483. Wiere the police-officer has 
reason to bclies'e that the witness is likely to be gained over by the accused, 
proper course is to send the accused and the witness to the Magistrate having jurisdiction 
without delay— AVri Sfteiik. 29 CaL 483. 

165. ( 1 ) Whenever an officer in charge of a police-station, 

Search by police- or a policc-officcr making an investijration 
has reasonable grounds for bcUcinug that 
anything necessary for the purposes of an investigation into any 
ofTcncc which he is authorised to investigate may be f ound in any 
place within the limits of the police-station of which he is in 
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charge, or to which he is attached, aiid that such thing cannot in 
liis opinion be otherwise obtained without undue delay, such 
officer may, after recording in writing the grounds of his belief, 
and specifying in such writing, so far as possible, the thing for 
Khicii search is to be made, search, or cause search to be made, 
for such thing in any place within the limits of such station. 

(2) A police-officer proceeding under sub-section (1) 
shall, if practicable, conduct the search in person, 

(S') If he is unable to conduct the search in person, and there 
is no other person competent to make the search present at the 
time, he may after recording in writing his reasons for so doing 
require any officer subordinate to him to make the search, and he 
shall deliver to such subordinate officer an order in writing speci- 
fying the place to be searched and, so far as possible, the thing 
for which search is to be made; and such subordinate officer may 
thereupon search for such thing in such place. 

(4) The provisions of this Code as to search-warrants and- 
Ihe general provisions as to searches contained in section 102 

c and section 103 shall, so far as may be, apply to a search made 
under this section. 

(5) Copies of any record made under sub-seettou (1) or 
sub-seefion (3) i/mH forthwith be sent to the nearest Magistrate 
empowered to take cognisance of the offence and the ozvncr or 
occupier of the place searched shall on application be furnished 
with a copy of the same by the Magistrate: 

Provided that he shall pay for the same, unless the Magis- 
trate for some special reasons thinks fit to furnish it free of cost. 

Change: This section has been amended by sec 36 of the Cr P. C, Amend- 

inent Act (XVIII of 1923) For reasons sec below. 


521. Sub-section (1) — General research: — ^The old section spoke of 'any 
document or thing' which meant a specific document or thing which might be the 
subject of a summons or order under section 94; that is, it did not authonse a general 
search on the chance that something nught be found — Bajrang Cofie, 38 Cal 304; Prart 
Khan, 16 C.WN 1078; Brikhbhan, 38 All 14, 13 ALJ 979; Divakar v. RamamuTli, 
35 M.L J. 127. 19 Cf L J 901 The section speaks of a particular document or thing 
which is necessary to the conduct o! an investigation into an oBence and does not 
authorise a general search, eg. for arms generedly— Clarke v. Brojendra Kishore. 36 
Cal 433, or for stolen property gcnerally—flwjer Afisser, 41 Cal 261; nor is the 
requirement of this section fulfilled by franung the warrant as one for ‘stolen property 
relevant to the case'— Pmn Kh<rn. 16 CWN 1078. 13 CrLJ 764. ^ 

The provisions of this section are so strict that before entering a house the 
Investigating officer has to specify m wnUng the thing for which search is to be made 
and also the ground of his belief that such a thing would be found in the house which 
he desires to enter. A promiscuous entry into houses is not permitted to an Investintine 
officer simply to satisfy himself as to the truth of an allegaUon made by a complainant 
or an ac^sed ^r^n or a witness word 'thing' is specifirajjy xnentioned and 
that would not indude a configuration of a wall, or the inspection of any ulace insIH^ 
p house for purposes of mvestigaUon— /ngoBKart. 29 CrLJ. 272. 107 IC. 688 M 
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A.L.J. 410, AIR. 1928 All. 185. The police-officer is bound to record in writing the 
grounds of his belief as to the necesrity for searching the house of a, person and in 
spcciriing clearly the article or articles for which the search is to be laadt—Sokan 
Lai. AIR. 1933 Oudh 305 ( 307), 143 I.C 467, 1933 Cr.C. 686. 34 Cr.L.J. 568, 10 
O W.N. 678, 20 A.I Cr.R. 285. 

This has now been made clear by the present amendment, by the addition of the 
words “and speafying in such writing .. ..to be made." “It is a vicious thing 
to allow a police-officer to have power to conduct a general search, without knowing 
what it is he is going to search for, but merely to see if he can find something incri- 
minating in a person's house Even the wording of the clause itself ('that such a 
thing cannot in his opinion be otherwise obtained without undue delay’) contemplates 
that the man himself has some information and that he must know what it is that he 
is after; and it is necessary that he should record this in WTiting and forward the 
record to the Magistrate, so that it will be a check upon irresponsible searrdies which 
have frequently disfigured the police administration in various parts of the country’’— 
Legislative Assembly Debates, 31st January 1923, p. 1754. Quoted in Maingal Singh 
V. Chulam Mohammad, A.I.R. 1939 Lah. 280 (282). 

Thus, under the amended section it has been held that it does not authorise a 
search for stolen property generally, but only a search for specified stolen articles. 
Where a definite list of stolen articles has been given to a police-officer and he searches 
a house for those articles, he is making a search for specified articles, and his action is 
perfectly legal— ParerA v. Jogendra, 27 Cr.LJ. 1195. 97 I.C. 955, A.I.R. 1927 Cal. 93.- 

This section is not restricted to a search for what is stolen and believed to be ® 
stolen property, but it permits a police-officer to make a search of anything necessary 
for the purposes of an investigation into any offence — Parom Sukh, 23 A.LJ. 1037, 
AI.R. 1926 AIL 147, 27 Cr.L.J. II. There is nothing wrong in the Police investigating 
all the books and seieing them under the provisions of sec. 165, Cr. P. C — Cennal 
Pelief Assoeialhn. Lahore. 33 Cr.L.J. 678, 138 I.C. 751, Ind. Rul. 1932 Lah. 534. A.I.R. 
1932 Lah 581, 33 P.LR. 824. 1932 Cr.C 809. Sec also notes under secs. 94 and 96, 

Cr. P. Code. 

Accused house may be searched : — A police-officer is entitled to search the house 
of a person for specific articles e%'en though the latter is the person accused of the 
crime — Paresh v. Jogendra, supra. 

522. "Within the limits”: — A Station House officer has no power to make 
a search bc>ond the local limits of the own dreJe— A/ir Sha, 8 SL.R. 1, 16 CriJ. 

15; Krishna Aiyar, 2t M L.T. 96. 20 Cr.L J. 145 Such a search is illegal and resistance 
to such search is not an offence— AfinfAe Sonar, 13 A.L.J. 691, 16 Cr.L.J. 589. But 
sec sec. 166 (3) which now authorises a Police-officer, under certain circumstances, 
to make a search within the limits of another police station. 

523. Who shall conduct the search: — Sub-section (2) lays down that 
the officer in charge of a police station or the investigating officer must "conduct the 
search in person.’’ But this does not mean that the officer must himself make the 
search, i e., ransack bo^cs, examine the room, dig up the floor or otherwise seek for 
tliC property. Nor is it necessary that all these procc^'ics should take place under his 
vcr>' eye. Therefore where the Inspector remained outside the house, while the actual 
search was being made inside by two constables, it was held that the search was not 
il’egal. All that the section means is that the officer should go to the spot and 
exercise a general superintendence o\xr the search, in contradistinction to the cases 
where he is unable to go to the spot and deputes a subordinate by a written order to 
conduct the search in his stead— Sadagopata v. Salruthna, 23 M LJ. 4 15. 13 Cr.L.J. 763. 

1912 M.WJs*. nil. (dis-vmting from 17 M.LJ- 323, 6 CrUJ. 105, where a search made 
by a constable inside the house while the Inspeaor was seated outside, was held to be 
il'egal as rwt being conducted in person by the Inspector). l^Tiere it is necessar)* for the 
fiib-In«pector to search two houses MimilCaneously, and he searches one of the bouses 
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in person, while the Head Constable searches the other, the procedure is not illegal 
— u/ojar, 9 O.W.N. 313, 33 Cr.LJ. 492 (493), A.IR. 1932 Oudh 249. 

The Magistrate cannot conduct the search. This section speaks of a search made 
by a Police-cfTicer and not by a Magistrate — Clarke v. Brojendra. 36 Cal 433, 13 
C.WJ'I. 458, 2 I.C. 436 The Magistrate can conduct a search only under sec. 105, 
which section has not been made applicable here. 

524. Sub'Secfion (3) — Order in writing; — If the officer cannot himself 
go to the spot he can depute a subordinate, but the deputation must be by an order 
in ivriltng. A constable making the search without such a written order does not 
laivfully exercise the piower of a public servant, and resistance to such search is not an 
offence— A'flram, 7 NW.P 209s Idu Mandat, 6 C.LJ. 753? Mtr Sha, 8 SL.R. I, 
16 Cr.L.J. 15; Madho Sonar, 13 ALJ. 691 An oral order to make a general search 
for suspicious property is not an order lawfully issued under this section— Htralal v. 
Ramdulare, A.l.R. 1935 Nag 237 (239), 160 I C 306. 

Non-recording of reasons: — The poke-officer is bound to record m writing 
the grounds of his belief as to the necessity for searchmg the house of a person and in 
specifying clearly the article or articles for which the search is to be made — Sohan Lai, 
A.IR 1933 Oudh 305 (307), 143 I.C. 467, 1933 CrC 686, 34 CrLJ. 568, 10 OWN 
678, 20 A.I.Cr.R. 285 A failure to comply with the requirements of section 165, 
and especially the failure to comply with the requirements of cl (1) of that section, 
m«tifie5 the conclusion that the police-officer was not acting in good faith within the 
meaning of sec. 53, I. P. C., and a person would be justified m pushing him and his 
constable back in order to prevent a search which was not stnctly in accordance with 
the law— Maklo. 33 CriJ. 233 (235). 136 IC. 60, 10 Pat. 821, A I.R. 1932 
Pat 66, 13 P.L.T. 44, 1932 CrC. 99, Ind. RuL 1932 Pat 60 Where, however, the 
Court IS satisfied that the Potice-off^r was consaentiously acting in the discharge 
of his duties according to his own lights, there is no room for drawing the inference of 
dishonesty from the fact that he did not comply with certain procedural portions of 
sections 165 and 166, Cr P. C.—Nan(u Bhagal. AIR. 1935 Oudh 270 (271), 11 
O.W.N. 485. 

\Vhere the matter is very urgent, non-rccording of reasons for want of time does 
not \ntiate the proceedings — Ojagar. ^ CrLJ. 492, 137 I C. 621, 9 0 W N. 313, AIR 
1032 Oudh 249, Ind Rul 1932 Oudh 242, 1932 CrC 590 See also ^Uandas v 
Khanchand, AIM. 1933 Sind 240 ( 213). 1933 CrC 800 

The proviaons of seC. 165, Cr. P. C , to the effect that before making a search a 
police-officer should record in writing the grounds of hts belief, etc , are directory and 
not mandatory. The enterion for determining whether the police officers were right 
or wrong is the state of their minds at the time of making the search — Maingal Singh 
V. Ghulam Mohammad. AIR 1939 Lah 280 ( 282, 283), 184 IC 6. 12 RL 154, 
dissenting from Hiralal v Ramdulare, AIR. 1935 Nag 237 ( 239), 160 I C. 306 where 
It has been laid down that sec 165, Cr P C. docs not justify the action of the police 
officers when they do not conform to the procedure laid down therein 

525. Sub-section (4): — Necessity to search uarrarl —A subordinate police- 
officer may, however, without a warrant enter a house in search of a person who is 
cliargcd with having committed a cognizable offence, but he is not empowered to enter 
a house without a search warrant in search of property— \'enkataTaf. 7 BHCR 50 

iriOiesses to the search —Prior to the present amendment it was he’d that the 
failure to call inhabitants of the locality as witnesses to the search, did not make the 
search illegal, because the provision of sec 103 did not apply to a search under this 
section — Sadogopola v Salrughna 23 MLJ 445 "niis ruLng is now rendered obsolete 
by the present sub-section (4) which makes the general provasions of searches under 
sees 102 and 103 applicable to searches under this section But it should be noticed 
that sub-sec (4) is not imperative, and that the protisiont of sees. 102 and 103 are made 
applicable only so Jar as may be. Therefore, the mere fact that in making a search 
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under see. 165, the police took two independent witnesses with them, and did not call 
witnesses from the locality, did not necessanly render the search illegal — Siaw Lol, 
2? Cr.L J. 652, 103 I.C. 108, A.I R. 1927 All. 516. ' '• 

Da^ases for illezahsearck : — A pplicc-ofTicer cannot investigate a non-cognizable 
case without the order of a Magistrate (sec. 155) : nor can he make a search in respect 
of it, because he can make a scarda only in those cases which he can investigate. There- 
fore, a police-officer making a search in a non-a)gnizable case without being autlionsed 
by a Magistrate is liable to be sueth for damages— Ba/iabal v. Tarak Nath, 24 Cal. 691. 
Where a police-officer makes a seardi for specific stolen property bona fide, the person 
whose premises are searched is not entitled to damages— Dii'a^ar v. Ramamurti, 35 
M L.J. 127, 19 Cr.L.J. 901. A police-officer not having jurisdiction over the place 
searched, who takes part in a searcli conducted by another police-officer authorised by 
the Code to conduct the search, cannot be said to exceed his junsdiction and is not 
liable to damages as one making an illegal ^atch — Asan v. Masilamani, 42 Mad. 446, 
36 M.L.J. 252, 20 CrL.J. 422. 

525A. Sub>secfion (5): — ^’'The object of this amendment is that as soon 
as a search is made, an immediate report should be made to the nearest Magistrate. 
The second object is that the pe'rson whose house is searched should have copies of 
the records made under suh-secs. (1) and (3). Sub-sec. (4) as it stands enables the 
provdsions of sec. 103 to apply, that is. the general rules relating to searches are made 
applicable. Under sec. 103 the occupier of the place where the search was made gets 
only a Ust of the articles taken, but what I want him to get is tbe’reejon /t»r the ttoieh 
which has to be recorded in wnting, which has to be sent to the Magistrate, and he 
gets a copy thereof." See the Lezistative Asstmbly Debatts, 3l8t Janua'ry 1933, p. 1755. 
Similar amendment has been made in sec 166 (5) and for the same reasons.' 

The provisions of this new sub-secUon. as well as of sub-sec (5) of sec. 166, are 
intended as an extra safeguard to protect individuals against general or roving searches. 
Omission by a police-officer to send forthwith to the nearest Magistrate the copies of 
the record that he has prepared before undertalung the search, affects the validity of 
the search, and is a ground for setting aside the conviction of the accused— 

I.C. 1038, 43 C.L.J. 184, 27 Cr.L.J. 542; Copi Mahh, 10 Pat. 821. 33 Cr.L J. 233 ( 235). 

An order of refusal by the Magistrate to supply copies of the record to the owner 
or occupier of the house searched, is subject to revision by the High Court — Chuianiani, 
26 AL.J. 703, 29 Cr.L.J. 663 (664), A.I.R. 1928 All. 402, 110 I.C. 215. 

■ 166. (1) An officer in charge of a police-station or fl 

omc» in dur,. 

of pohcc-staUon may re- VlSpCCtor VtaklUg an investigation may re- 
ward warrant. *** quire an officer in charge of another police- 

station, whether in the same or a different 
district, to cause a search to be made in any place, in any case in 
which the former officer might cause such search to be made 
within the limits of his own station. 

(2) Such officer, on l)cing so required, shall proceed accord- 
ing to the jirovlsion of section 105, and shall forward the tlunif 
found, if any, to the officer at whose request the search was made. 

(3) Jl'hcnci’cr there is reason to hclicz'c that the delay occa- 
sioned /ly requiring an officer in charge of another policc-slation 
to cattsc a search to be made under suh-scct ion (1) might resutt 
in cz’idcncc of the commissiofi of an offence being conceated^ or 
destroyed, it shail be laxvfut for an officer making an in~'est{ga- 
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tiou under this Chapter to search, or cause to be searched, any 
place in the limits of another police station, in accordance with 
the provisions of section 165 if such place U'ere within the 
limits of his ozvn station. 

(4) Any officer condtictine/ a search under sub-section (3) 
shall forthzvith send notice of the search to the officer in charge 
of the police station zvithin the limits of which such place is 
situate, and shall also send zvith such notice a copy of the list {if 
any) prepared under section 103, and shall also send to the 
nearest Magistrate empowered to take cognhance of the offence, 
copies of the records referred to in section 165, subsections (1) 
and (3). 

(5) The ozvncr or occupier of the place searched shall, on 
application, be furnished zvith a copy of any record sent to the 
^fagistratc under subsection (4) : 

Provided that he shall pay for the same, unless the Magis- 
trate for some special reason thinks fit to furnish it free of cost. 

Change: ^This section has been amended by sec 37 of the Cr P C. Amendment 

Act (XVni of 1923). 

“Not being below the rank of Sub*Inspector”:— We are inclined to 
think that the powers conferred by section 166 should not be exercised by a police- 
officer making an investigation who is below the rank of Sub-Inspector We realise, 
however, that there may be administrative difficulties m this connection, and if such 
difficulties are pointed out by Local Government, we ^ould be prepared to retain this 
clause unamended "—Reporf of the Joint Committee (1922) 

Sub-sections (3), (4): — "These two sub-scctions are proposed to be added 
In order to give power m certain circumstances to an officer in charge of a police station 
to search or cause to be searched phccs within the local limits of another police station” 
— Statement of Objects and Reasons (1914) See also Asson Affi'or v Masilamani, 42 
Mad 446 

Sub-section (5); — For a similar amendment made m sec 165, see Note 525A 
under that section See also the LegisJatioe Assembly Debates, 31st Januar>’, 1923, 
page 1757 

167. (1) Whenever a«v person ts arrested and detained 

Procedure when in- ^'<’''3' <> O/r/rdar^ (/rof (/,£• invcsti- 

vestigation cannot be gation ♦ » w cannot be completed 

ho^re^^^^ twenty-four within the period of twenty-four hours fixed 
by section 61, and there arc grounds for 
believing that the accusation or information is well-founded, the 
officer in charge of the police-station or the policc-ofiiccr making 
the investigation if he ts not bclozv the rank of Sub-Iuspcctor 
shall forthwith transmit to the nearest Magistrate a copy of the 
entries in the diary hereinafter prescribed relating to the case, 
and shall at the same time fonvard the accused (* *) to such 
Magistrate. 

(2) The Magistrate to whom an accused person is forward- 
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ed under this section may, whether he has or has not jurisdiction 
10 try the case, from time to time autliorise the detention of the 
accused in such custody as such Magistrate thinks fit, for a term 
not exceeding fifteen days in the whole. If he has not juris- 
diction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded 
to a Magistrate having such jurisdiction: 

Provided that no Magistrate of the ihird class, and no 
Magistrate of the second class not specially empozvered in this 
behalf by the Provincial Government, shall authorise detention' 
in the custody of the police, 

(3) A Magistrate authorizing under this section detention 
in the custody of the police shall record his reasons for so doing. 

(4) If such order is given by a Magistrate other than the 
District ^lagistrate or Sub-divisional Magistrate, he shall for- 
ward a copy of his order, with his reasons for making it, to the 
Magistrate to whom he is immediately subordinate. 

Change: — ^The italicised words m sub-sec. (1) and the proviso to sub-sec. (2) 
have been inserted by sec. 38 of the Criminal Procedure Code Amendment Act, XVIII 
of 1923. The reasons are stated below. 

^ The worc}3 "Provincial Government" have been substituted for the words "Local 
Government” by sec. 4 of the Government of Ihdia (Adaptation of Indian Laws) 
Order, 1937. 

52G. Scope: — Prior.to the present amendment the first three lines of this sec- 
tion ran thus :~‘‘t\'henever it appears that any investigation under lliis chapter cannot 
be completed,” etc? te, this section applied only to investigation undtr this chapter 
and gave no authority to a Magistrate to remand an accused person to custody in pro- 
ceedings under Chapter VIII, in order to enable the police to arrest other persons jointly 
accused with him — Basya, 5 BomL,R. 27; Raghunandan, 32 Cal 80, 8 C.WN. 779; 
Subbarayya, 39 Mad. 928; Rameshtcar, 36 All 262. These rulings are no longer good 
law, because the words “under this chapter" have now been omitted by the Amendment 
Act of 1923. The same view has been taken by Woodrofle (Criminal Proeedurt, 
page 188). 

'Not •below the rank of Sub-Inspeetor ' : — In sec. 167, which confers a power to 
B«J< for a remand, wc would confine the operation to investigating officers not below the 
rank of Sub-Inspector " — Report of the Joint Committee (1922). 

This section does not apply to the Calcutta Police — Muhammad Suleman. 30 
C.W.N. 9S5 ( 993) (F.B.). 

527. Object of section: — Having regard to the provisions of this section and 
of sec. 6l and to the requirements of justrce, the Intention of the Legislature is that the 
accused person should be brought before the Magistrate competent to tr>' or commit, 
with as little delay as possible — Ertgadu, 11 Mad. 93, 2 Weir H2. The law does not 
authorise a police-officer to keep an accused person in his custody for an indefinite 
period. Section 61 makes it clear that such person shall not be detained for more than 
2J hours, in the absence of a special order of a Magistrate under sec 167, and this 
section empowers the Magistrate to direct the dctcnlio.a of the accused for not more 
than 15 cb>s in the whole. The law evidently \icws with disfavour the detention in 
the custody of the police, and such detention can be allowed only in special cas« and 
for rra'ons to be stated in writing, under sub-sec (3), and not as a matter of course 
whenever it may be asked for by the invcsligaling pclicr-officcr— /« re KkaUali Rom. 
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12 Lah 635, 32 PLR. 493, 32 CrLJ 913 (914), A.I R. 1931 Lah. 476; Kundan Lai, 
12 Lah 604, 32 PL.R 423, 32 CrLJ 785 (788). The object of requiring an accused 
to be produced before a Magistrate under this section is to enable the Magistrate to 
see that remand is necessary and also to enable the accused to make any representation 
he may ^ish to make — BalkTishna, 12 Lah 435, 33 Cr.L J. 180 (181). 

There is nothing in sec 167, Cr P. C, which indicates that the order either of 
detention or of release should be communicated through the Superintendent of Police— 
^^uhammad Yakub v. Emp., 39 CrLJ 971 (973), 177 I C. 867, A.IR 1938 All 534, 
1938 A.L J 782 

Diary:— The diary referred to in this section is the Special Diary mentioned 
m sec. 172 

The diar>' should contain full and unabridged statements of persons examined by 
the pohce, so as to give the Magistrate a satisfactory and complete source of informa- 
tion which would enable him to decide whether or not the accused persons should be 
detained in custody This section requires that copies of entries of the diary should 
be sent to the Magistrate; the object is to prevent the entnes in the diary to be 
subsequently suppressed or tampered with — Matinu, 19 All. 390 {399, 405). 

528, “Forward the accused to the Magistrate”; — Before a Magistrate 
remands an accused person to police custody, the accused must be produced before 
him— Peary Mohan v U'esfon. 16 C.WJ4. 145, 13 IC. 721. 13 Cr.LJ. 65. Where the 
accused is not brought before the Magistrate, it is illegal for him to remand the prisoner 
on the application of the police — Shtia. 1867 P.R. 39 

529. Sub-section (2) — Magistrate’s power to order detention: — 
Under this section, a Magistrate, on a mere perusal of the entries in the Pohce diaries, 
may from time to time authorise the detention of the accused for a term not e.xceeding . 
15 days on the whole Thereafter he can, under see. 344 by a warrant, remand the 
accused for any term, not exceeding IS days at a time, if there is sufficient evidence to 
suspect that the accused has committed an offence and that further evidence may be 
obtained by such Ttmand—Nattndta Lot. 36 Cal 166 (171), 13 C.W.N. 43. 

This section authorises the pohce but not a Magistrate to investigate and to keep 
an accused person in custody for the purposes of such investigation. A Magistrate has 
no such power; but if he receives information of an offence, it is open to him to make 
a report to the police who can then take action under sec. 167 — Anand Behari, 52 All. 
457. 31 CrL.J 998 (999), 1930 A LJ. 635, A.T.R 1930 All. 259 

An application for remand to police custody roust be made personally by the chief 
Police officer present to the Chief Magistenal officer present, unless this is impossible 
owing to the absence of one of the officers concerned or through some other exceptional 
cause— Pfory Mohan v. Weston, 16 CWJ^. 145, 13 Cr.LJ. 65, 13 I C. 721. ' 

The power under sec. 167 is given to detain the prisoners in custody while the 
police make the investigation, and before the inquiry; but the custody mentioned in 
sec 344 is quite different and is intended for under-trial prisoners, ie., when the inquiry 
or trial has begun or is about to begin— ^ngarfu, 11 Mad. 98; KTisknaji. 23 Bom. 32 
(34); Nagendra Nath. 51 Cal. 402 (412). 38 CrLJ. 388, 25 CrLJ. 732. 81 I C 220, 
A.l.R. 1924 Cal 476 Sec 167 relates to custody by the police, while sec. 344 contem- 
plates a remand to jail, not to police custody — kriskna}t, supra- See also Muhammad 
SuUman, 30 CWK. 935 ( 998), 54 Cal 218. But e^n under this section the Magistrate 
can detain the accused in 'such custody as he tliinks fit’, i.e , he can consider whether he 
sliould send the accused to jxilice custody or to judicial lock-up. If the poUce attempts 
to put the accused to needless harassments or throw obstacles in the way of his taking 
advice from legal ad\nscrs, the accused may be sent to the j'udidal lodc-up — Amolak 
12 Lah. 211, 32 Cr.L.J 1022 (1923). 

In this sub-section there is no special reference to police custody. UTiat is to be 
regarded is the period of detention imder sec 167 (2), Cr. P. C. and not the nature 
of the custody If the Magistrate, bavuig ordered the accused to be detained for a 

Cr.— 35 
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ed under this section may, whether he has or has not jurisdiction 
to try the case, from time to time authorise the detention of the 
accused in such custody as such Magistrate thinks fit, for a term 
not exceeding fifteen days in the whole. If he has not juris- 
diction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded 
to a jVIagistrate having such jurisdiction: 

Provided that no Magistrate of the ihird class, and no 
Magistrate of the second class not specially empowered in this 
behalf by the Provincial Government, shall aiUhorise detention 
in the custody of the police, 

(3) A Magistrate authorizing under this section detention 
in the custody of the police shall record his reasons for so doing. 

(4) If such order is given by a Magistrate other than the 
District Magistrate or Sub-divisional Magistrate, he shall for- 
ward a copy of his order, with his reasons for making it, to the 
Magistrate to whom he is immediately subordinate. 

Change:— The italicised words in sub-sec. (1) and the proviso to sub-sec. (2) 
have been inserted by sec. 38 of the Criminal Procedure Code Amendment Act, XVIH 
of 1923. The reasons are stated below. 

The words “Provincial Government” have been substituted for the words "Local 
'Government” by sec. 4 of the Goverrunent of Ihdia (Adaptation of Indian Laws) 
Order. 1937. 

52G. Scope: — Prior.to the present amendment the first three lines of this sec- 
tion ran thus : — ^'■^Vhenever it appears that any investigation under this chapter cannot 
be completed,” etc; ie., this section applied only to investigation under this chapter 
and gave no authonty to a Magistrate to remand an accused person to custody in pro* 
ccedings under Chapter VIII, jn order to enable the police to arrest other persons jointly 
accused writh him — Basya, 5 Bom L.R. 27; Raghunandan, 32 Cal. 80, 8 C.W.N. 779» 
Subbarayya, 39 Mad 928; Rameshicai. 36 All. 262. These rulings are no longer good 
law, because the words "under this chapter” have now been omitted by the Amendment 
Act of 1923. The same view has been taken by WoodrofTe (Crirmnal Procedurr, 
page 188). 

'Not’beloio the rank of Sub-Impeetor’ : — In sec. 167, which confers a power to 
ask for a remand, we would confine the operation to investigating officers not below the 
rank of Sub-Inspector” — Report of the Joint Committee (1922). 

This section does not apply to the Calcutta Po\xi— Muhammad Suleman, 30 
C.W.N. 985 (998) (F.B.). 

527. Object of section: — Haring regard to the provisions of this section and 
of sec. 61 and to the requirements of justice, the intention of the Legislature is that the 
accused person should be brought before the Magistrate competent to try or commit, 
with as little delay as possible — Engadu, 11 Mad. 98. 2 Weir 142 The law does not 
authorise a police-officer to keep an accused person in his custody for an indefinite 
period Section 61 makes it clear that sudi person shall not be detained for more th^ 
24 hours, in the absence of a special order of a Magistrate under sec. 167, and this 
section empowers the Magistrate to direct the detention of the accused for not mom 
than 15 days in the whole. The law eindently views with disfavour the detention m 
the custody of the police, and such detention can be allowed only in special cases and 
for reasons to be stated in writing, under sub-sec (3), and not as a matter of course 
whenever it may be asked for by the investigating police-officer — In re Khahali Ram. 
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12 Lah 635, 32 P.L.R. 493, 32 Cr.LJ 913 (914), A.IR. 1931 Lah. 476; Kundan Lai. 
12 Lah. 604, 32 PL.R. 423, 32 CrLJ. 785 (788). The object of requiring an accused 
to be produced before a Magistrate under this section is to enable the Magistrate to 
see that remand is necessary and also to enable the accused to make any representation 
he may wish to make — Balkrishna, 12 Lah. 435, 33 CrL J. 180 (181). 

There is nothing in sec. 167, Cr P C., which indicates that the order either of 
detention or of release should be communicated through the Superintendent of Police— 
Muhammad Yakub v. Emp , 39 CrLJ. 971 (973), 177 IC. 867, A.IR 1938 All 534, 
1938 ALJ. 782. 

Diary: — ^Thc diar^’ referred to in this section is the Special Diary mentioned 
in sec. 172. 

The diary should contain full and unabridged statements of persons examined by 
the pobce, so as to gi\e the Magistrate a satisfactory and complete source of informa- 
tion which nould enable him to decide whether or not the accused persons should be 
detained in custody. This section requires that copies of entries of the diary should 
be sent to the Magistrate; the object is to prevent the entnes in the diary to be 
subsequently suppressed or tampered with — Mannu, 19 All 390 (399, 405) 

528. “Forward the accused to the Magistrate”: — Before a Magistrate 
remands an accused person to police custody, the accused must be produced before 
him— Peary Mohan v. U'eslon, 16 C.WJ4. 145, 13 1C. 721. 13 CrL.J 65. Where the 
accused is not brought before the Magistrate, it is illegal for him to remand the prisoner 
on the application of the police— SAero. 1867 P.R. 39. 

529. Sub«s«ction (2) — Magistrate's power to order detention:— 
Under this section, a Magistrate, on a mere perusal of the entries in the Police diaries, 
may from time to time authorise the detention of the accused for a term net exceeding , 
15 days on the whole Thereafter he can, under sec. 344 by a warrant, remand the 
accused for any term not exceeding 15 days at a time, if there is sufficient evidence to 
suspect that the accused has committed an offence and that further evidence may be 
obtained by such remand— Narendm Lai. 36 Cal 166 (171), 13 CW.N. 43. 

This section authorises the pobce but not a Magistrate to investigate and to keep 
an accused person in custody for the purposes of such investigation A Magistrate has 
no such power; but if he receives information of an offence, it is open to him to make 
a report to the police who can then take action under sec. 167 — Anani Behan, 52 All. 
457, 31 CrLJ. 998 (999), 1930 ALJ. 635. A.I.R 1930 All. 259. 

An application for remand to police custody must be made personally by the chief 
Police officer present to the Chief Magisterial officer present, unless this is impossible 
owing to the absence of one of the officers concerned or through some other exceptional 
cause— Peory Mohan v. IVeston, 16 C.W N. 145, 13 Cr.L.J 65, 13 I.C. 721. 

The power under sec. 167 is given to detain the prisoners in custody while the 
police m^e investigation, and before the inquiry: but the custody mentioned in 
Sec. 344 is quite different and is intended for under-trial prisoners, i e , when the inquiry 
or trial has begun or is about to begin — Engadu, 11 Mad. 93; Krisfma/i, 23 Bom. 32 
(34); A'agendra Nalh. 51 Cal. 402 (412), 38 CrLJ. 388, 25 Cr.LJ. 732, 81 I C 220, 
A.IR 1924 Cal. 476 Sec. 167 relates to custody by the police, while sec. 344 contem- 
plates a remand to Jail, not to police custody — Kmkna;i, supra. See also Muhammad 
Suleman, 30 C.WJ\. 9S5 (998), 54 Cal 218 But even under this section the Magistrate 
can detain the accused in 'such custody as he thinks fit*, ie., he can consider whether he 
should Send the accused to police custody or to judicial lock-up. If the police attempts 
to put the accused to needless harassments or throw obstacles in the way of his taking 
adi-ice from legal advisers, the accused may be sent to the judida! loA-up— Amofat, 
12 Lah. 211, 32 Cr.LJ. 1022 (1923). 

In this sub.scction there is no special refeence to police custody, ^\■hat is to be 
regarded is the period of detention under sec 167 (2), Cr. P. C, and not the nature 
of the custody. If the Magistrate, having ordered the accused to be detained for a 
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period of less than fifteen days, think no further detention is necessary and sends him 
to a Magistrate having junsdiction under the second part of sec. 167 (2), then the 
Magistrate to whom the accused is sent cannot himself exercise the powers already 
exercised by the Magistrate under the first part of sec. 167 (2), even to the extent of 
ordering a remand to police custody for such time as will bring the period of detention 
in police custody to fifteen days. Once powers conferred by the first part of sec. 167 (2) 
have been exercised by a Magistrate and he has taken action under the second part of 
sec. 167 (2), then the powers under the first part of sec. 167 (2) have been exhausted, 
and cannot be revived and continued by the Magistrate having jurisdiction to whom 
the accused is sent under the second part of sec. 167 (2), Cr. P. C. An accused cannot 
a’sc be in magisterial and police custody at one and the same time, that is to say, he 
cannot be before a Magistrate in magisterial custody in one case under sec. 344, Cr. P. C., 
and before a Magistrate in police custody in another case under sec. 167, Cr. P. C. — 
Dkaman Htranand v. Emp. A.I.R. 1937 Sind 251. 31 SL.R. 494, 171 I.C. 737. 

Under the proviso to this section newly added, the power of detention is confined 
to first-class Magistrates and to second-class Magistrates specially empowered The 
reason is that the period of detention is just the time which is taken advantage of by 
inexperienced Magistrates for extorting confessions and other things. Therefore, the 
power of detention should be given only to experienced Magistrates 

The words "nearest Magistrate” show that the Magistrate granting a remand need 
not be the Magistrate having jurisdiction to try the case This latitude is obviously 
left merely to provide for cases in which it may not be possible to approach such 
Magistrate owing to distance or other similar difficulties. But in the absence of such 
difficulties, It is desirable that the Magistrate liavrng jurisdiction should be approached 
for purposes of remand The practice of obtaining remands from any Magistrate at 
the choice of the police is objectionable— BdfJtrtsftRd, 12 Lah. 435, 33 Cr.L.J. 180 (182), 
32 P.L.R. 1. 

530. Period of detention: — ^The period for which a Magistrate can autho> 
rise the detention of the accused in police custody is under this section, 15 days on the 
whole— 23 Bom. 32 (34); Harqulal. 1902 P.R. 24; Engadu, 11 Mad. 98; 
Bassooram, 19 W.R 36 In ordering further detention when there are good reasons 
for it, a Magistrate should invariably limit the term as much as possible to what may 
be necessary for the object in view — Kampu Kuhi, 11 C.W.N. 554, 6 CrLJ. 86; fat 
Singh. 8 O.WJJ. 1240; Balkrishna. 12 Lah 435, 33 Cr.L.J. 180 (182). An order of 
continuous detention in police custody for 14 days, and then again for a further period 
of 14 days, without any reasons being recorded by the Magistrate is illegal — Krishnaji, 
supra. After the expiry of the total period of detention allowed under this section any 
further remand is illegal The Magistrate should then take proceedings under sec. 344 
—Balkushna, supra; Sooba, 1931 A.LJ. 617. 32 Cr.L J. 1045 (1047). At the expiration 
of the maximum period of 15 days’ detention of an accused person and the additional 
time necessary to bring him before a Magistrate allowed under secs. 61 and 167, an 
accused must either be released by the Police under sec. 169, security for his appearance 
if and when required being taken, or the Magistrate, empowered in that behalf, must 
either take cognizance if he has before him a police report (which ordinarily would be 
1 report in the form laid down in sec. 173) which, he thinks, makes out a printa facie 
case or he must release h\m~-Bholanalh, 28 C.W.N. 490 (492). During the period of 
detention, the accused is entitled to have interview with his legal advisers. His relatives 
should also be allowed to supply him with food and clothing — Amolak, 12 Lah. 211, 
133 LC. 288, AIR. 1932 Lah. 13, 32 PL.R, 935, 32 CrL.J. 1022; Evans. 50 Bom. 741 
(745), A.I.R. 1926 Bom. 551. An approver cannot be detained in the custody of the 
police— Raw&ir. AIR 1931 Lah. 480, 1931 CrC 704, 32 P.L.R. 728, 135 I.C. 192, 
33 Cr.L.J. 162; Khairati Ram. A.I.R. 1931 Lah. 476, 32 P.L.R 493, 132 I.C. 519, 
1931 CrC. 700, 32 Cr.L J. 913, 12 Lah. 635. 

531. Sub'Seetton (3) — Grounds of detention: — IVhere a Magistrate 
orders detention in police custody, he must record sufficient reasons — Krisknaji. 23 Born. 
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32 (34)j Balkushna. 12 Lah. 435, AIR 1931 Lah 99, 33 Cr.LJ 180 (182)5 Peary 
Mohan v. Weston, 16 C.WN 145, 13 CrLJ 65. 13 I C 721; Daulal Ram, AIR 1933 
Oudh 315 (319), 10 OW.N 466, 1933 Cr.C 698, 8 Luck 518, 146 IC. 465, 35 Cr.LJ. 
10 He need not wnte an elaborate order in remanding an accused person to police 
custody; he should briefly indicate his reasons for doing so But if there are sufficient 
grounds for considering that the accused is concerned in a serious offence and further 
information has since been obtained during the investigation, the mere omission to record 
reasons for remanding him to police custody, will not render the custody illegal— Sunder 
Singft, 12 Lah 16, 32 CrLJ 339 (340), 31 P.L.R 780, AIR. 1930 Lah 945. Before 
remanding the accused to custody or before granting a further remand after the expiry 
of the first, the Magistrate should study the poIice-diaries, in order to find whether 
there is any justification for granting the remand — Balkrishna, supra; Mannu, 19 All 
390 (404) (FB). Before he orders the detention of an accused person, he should 
ascertain how long the accused had been under police surveillance or influence, and in 
recording the reasons for detention he should note all the information that he is able to 
obtain on the subject — Madar, 1885 AWN 59. He diould be guided by the evidence 
already available and the prospect of getting further evidence as regards the alleged 
offence-Sundar Singh, 12 Lah 16. 32 CrLJ 339 (341). 

The policy of the Legislature as disclosed by the provisions of this section clearly 
IS that the detention in Police custody should be allowed only in special cases and for 
such limited periods as the necessities of the case might require. Such remands are 
not to be granted without sufficient cause being ^own for the same— Singh, 33 
Cr.LJ 287 (293), 136 I.C. 321, 8 O.WN 1240. A.IR. 1932 Oudh 11, 1932 CrC 43, 
Ind Rul 1932 Oudh 113. Remands to police custody ought not to be granted except 
in cases of real necessity and even then the period should be fixed with due regard to 
the reasonable requirements of the case When a remand to police custody is granted 
under this section reasons must clearly be stated in the order as required by sub-see. (3) 
of this ucUon—Dhruv Deo. AIR 1931 Lah 200, 31 P.LR 693, 129 I.C. 767, 1931 
CrC 320, 32 CrLJ. 464, 16 AICr.R 94. 

By requiring the Magistrate to record his reasons the law contemplates that the 
Magistrate should consider whether on the facts placed before him there are good 
grounds for allowing such detention. There must be at least something to satisfy the 
hlagistrate that the presence of the person arrested would, during the police investiga- 
tion, assist in some discovery of evidence — Kampu Kubi. 11 C.WN. 554 , 6 Cr.L.J. 86 
Thus, when the accused had confessed before the Magistrate and had pointed out some 
of the properties stolen and was waiting to do more, but was unable to do so because 
the Police were by law unable without a special order to detain him, it was held that 
an order for detention should be made — Kampu Kubi, supra 

An accused jxrson may be remanded if it is likely that further exidence may be 
obtained; but he cannot be remanded on a mere expectation that time will show his 
guilt or that further fact would come to light— Kkurfa Bakhsh v. Cioicn, 1872 P.R. 17; 
or simply for the purpose of verifpng his confe^on recorded under sec. 164 — Radhe 
Halwai, 7 CWN. 220; or merely because he is wanted by the police for the purpose of 
pointing out the places through which he passed on his way to commit a dacoitjv or for 
the purpose of obtaining his identification in the village— Amir Khan. 7 C.WN. 457, 

Interview with legal advisers; — See Amolak Ram, infra and Note 966. 

Supply of food and clotlung: — The police should allow the legal adnsers 
of the accused to intemew him, and ^low the re!ati\-es of the accused to supply him 
food and clothing. A person who is merely arrested on suspicion during the course of 
police investigation cannot be placed on a worse footing than an uncomieted criminal 
prisoner to whom such amenities are allowed under the Prisons Act (tide secs. 31-33, 
Prisons Act, 1894). The police would, of course, be fully justified in satisfjdng them- 
selves that no objectionable articles are supplied. An accused person is entitled to 
have access to legal ad\-ice under reasonable restrictions e%'en when he is in police custody 
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during the course of an inv’estigatlon — Amotak Ram, A.IR..1932 Lah. 13, 12 Lah. 211, 
133 I.C. 288, 32 Cr L.J. 1022, 1932 Cr.C. 23, 32 PL R. 935. 


' ' 168. When any subordinate police-officer has made any 
Report ol tavestipiioi. investigation under this Chapter, he shall 
by subordinate police report the result of such investigation to the 
officer in charge of police-station. 

532. It was formerly held that a report made by a subordinate Police Officer 
under this section was not a public document within the meaning of sec. 74, Evidence 
Act, and an accused person was not entitled to a copy of it before trial — Atumtigan, 
20 Mad. 189, 7 M.L.J. 167, 2 Weir 120 (142. 144. 763). But now see sec. 173, sub- 
section (4). 


169. If, upon an investigation under this Chapter, it 
appears to the officer in charge of the police- 
evSe'lpfidSr Station or to the poUcc-officcr making the 
investigation, that there is not sufficient 
evidence or reasonable ground of suspicion to justify the for- 
warding of the accused to a Magistrate, such officer shall, if such 
person is in custody, release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if any 
when so required, before a Magistrate empowered to take cogni- 
2ancc of the offence on a police-report and to try the accused or 
commit him for trial. 


Change:— The italicised words have been added by section 39 of the Cr. P. C. 
Amendment Act, XVIII of 1923 *Tn the case of sec, 169, we agree that the power 
contemplated by the section should be exercisable by investigating officers and we see no 
reason in this case to restrict the power to officers not below the tank of Sub-Inspector 
With regard to section 170, however, we consider that the direct responsibility fof 
sending up a case should rest with the officer in charge of the police-station. 
Report of the Joint Committee (1922). 

533. Power of Police Officer: — This section in terms applies only to the 
case of an accused who has never been forwarded to a Magistrate — Rahu, 43 All 136 
(189), See also Hakim Ally in Note 540A This section is only employed while the 
case is at the stage of the investigation by the police. There is no need for the Sub- 
Inspector to take any steps under this section after the accused appeared before the 
Magistrate, for the question of their admission to bail is one for the Magistrate and 
not for- the Sub-Inspector— Roftat Husain, A.TR. 1933 All 582 ( 585). 35 CfL.J. 208, 
145 I.C. 896, 1933 Cr.C 926 

This section does not authorise a police-officer to entertain an application for with- 
drawal of a complaint. Permitting a complainant to withdraw is a judicial art. 
exercise of wh'idi is vested in the Magistrate under sec. 248 and 345, and the police 
have no authority to interfere in sudr matters — Anonymous, Ratanlal 91. 

Re-arrest; — The adnussion to ball by the Police under this section is a purely 
provisional arrangement; and. therefore, if the Magistrate considers that the evidence 
does establish a prima Jade case of a non-bailable offence, the accused should be re- 
arrested and forwarded to the M^istrate in custody — Anonymous, Ratanlal 121. 

^Vhere a person is discharged under sec. 169, Cr. P. C., and examined as a prosecution 
witness it is unfair to launch a prosecution against him — Chuni Lai, 34 CrLJ. 761. 
144 I C. 380, A I.R. 1933 All. 399, 1933 Cr.C 682, 1933 A L.J. 73S. Ind. Rul. 1933 AH. 
420, following EasatuUa Mtan. 76 I C 1031, A,I.R. 1925 Cal. 104, 25 Cr.LJ. 311. • 
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170. (1) If, upon an investigation under this Chapter, it 

Case to be sent to ^PPcars to the officer in charge of the police- 
Magistrate when e\ndence Station that there is sufficient evidence or 
IS sufficient. reasonable ground as aforesaid, such officer 

shall forward the accused under custody to a Magistrate em- 
powered to take cognizance of the offence upon a police-report 
and to try the accused or commit him for trial, or if the offence 
is bailable and the accused is able to give security, shall take 
security from him for his appearance before such Magistrate on 
a day fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station forwards 
an accused person to a Magistrate or takes security for his ap- 
pearance before such Magistrate under this section, he shall send 
to such ^Magistrate any weapon or other article which it may be 
necessary to produce before him, and shall require the complain- 
ant (if any) and so many of the persons who appear to such 
officer to be acquainted with the circumstances of the case as he 
may think necessary, to execute a bond, to appear before the 
Magistrate as thereby directed and prosecute or give evidence 
(as the case may be) in the matter of the charge against the 
accused. 

(3) If the Court of the District Magistrate or Sub-divi- 
sional Magistrate is mentioned in the bond, such Court shall be 
held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such 
reference is given to such complainant or persons. 

(4) * **#**• 

(5) The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed it, and 
shall then send to the Magistrate the original with his report. 

Change: — S'Jb-section (4) has been onuWed by the Cr. P. C. Amendment Act 
II of 1926, for the following reasons : — Sub-sccUon (4) prevides that the day fixed under 
this section shall be the day whereon the accused person is to appear, if security for his 
appearance has been taken, or the day on which he may be expected to arrive at the 
Court of the Magistrate, if he is to be forwarded in custody. This pro%ision requires, 
for e.xample, that all witnesses shall be bound down to appear before the Magistrate 
on the date when the accused is expected to anive at the Court if he is forwarded in 
custody. It has been found to be inconvenient, and. it is understood, is not frequently 
followed in practice”— S/airmrnt of Objeels and Rtasons (Gazette of India, 1923. 
PartV, p 214). 

534. Scope: — This section applies to non-cogntrable offences. The words 
"investigation under this Chapter” includes ins'estigalion into a non-cognizable offence 
held under sec. 155 (3) under the orders of a Magistrate — Rogftubor Daycl, 53 AIL 407, 
32 CrL.J. 465 (466). AIR 1931 All 263. 

Tlie mere lact that a pn\-ate complaint is Wed in a Co*jrt and the Magistrate lalces 
cognizance of the priwte complaint does not and cannot deter the Pobce from enquiring 



THE CODE OF CRIMINAL PROCEDURE 


[Chap. XIV. 


S4S 


during the course of an investigation — Amolak Ram. A.I.R. 1932 Lah. 13, 12 Lah, 211, 
133 I.C. 288, 32 Cr.LJ. 1022, 1932 Cr.C. 23, 32 P.L.R. 935. 

- 168. When any subordinate police-officer has made any 
Report Oi mvesitaf, on investigation under this Chapter,^ he shall 
by subordinate police report the result of siich investigation to the 
officer in charge of police-station. 

532. h was formerly held that a report made by a subordinate Police Officer 
under this section was not a public document within the meaning of sec 74, Evidence 
Act, and an accused person was not entitled to a copy of it before trial— Arwmiigan, 
20 Mad. 189, 7 M.L.J. 167, 2 Weir 12D (142, 144, 763). But now see sec. 173, sub- 
section (4). 


169. If, upon an investigation under this Chapter, it 
appears to the officer in charge of the police- 
eJd'enc°e'deltaSt‘^''''“ Station or to the police-officer making the 
. . investigation, that there is not sufficient 

evidence or reasonable ground of suspicion to justify the for- 
warding of the accused to a Magistrate, such officer shall, if such 
person is in custody, release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if any 
when so required, before a Magistrate empowered to take cogni- 
zance of the offence on a police-report and to try the accused or 
commit him for trial. 


Change: — ^The itaUcts<:d words have been added by section 39 of the Cr. P. ^ 
Amendment Act, XVni of 1923. “In the case of sec. 169, we agree that the power 
contemptated by the section should be exercisable by investigating officers and we see no 
reason in this case to restrict the power to officers not below the rank of Sub-Inspector 
With regard to section 170, however, we consider that the direct responsibility for 
sending up a case should rest with the officer in charge of the police-station ” 
Repott of the Joint Committee (1922). 

533. Power of Police Officer: — This section in terms applies only to the 
case of an accused who has never been forwarded to a Magistrate — Rahu, 43 All. 186 
(189). See also FJakim Ally in Note 540A. This section is only employed while the 
case is at the stage of the investigation by the police. There is no need for the Sub- 
Inspector to take any steps under this section after the accused appeared before the 
Magistrate, for the question of their admission to bail is one for the Magistrate and 
not for- the Sub-Insoector — Rabat Rusain, A.I.R. 1933 All. 582 (585), 35 Cr.LJ. 208. 
146 I C 896. 1933 Cr C 926. 

This section does not authorise a police-officer to entertain an application for vrith- 
drav^l of a complaint. Permitting a complainant to withdraw is a judicial act, the 
exercise of which is vested in the Magistrate under sec. 248 and 345, and the police 
have no authority to interfere in such matters — Anonymous, Ratanlal 91. 

Re-arrest: — ^The admis'^on to bail by the Police under this section is a purely 
provisional arrangement; and, therefore, if the Magistrate considers that the evidence 
does establish a prima facie case of a non-bailable offence, the accused should be re- 
arrested and forwarded to the I^^strate in custody — Anonymous, Ratanlal 121 

Where a person is discharged under sec 169, Cr. P. C , and examined as a prosecution 
■witness it is unfair to launch a prosecution against him — Ckunt Lai, 34 CrLj. 76J, 
144 IC. 380, AI.R. 1933 All 399. 1933 CrC. 682, 1933 ALJ. 735, Ind. RuL 1933 AH. 
420, following Easatulla 76 I C 1031, A.I R 1925 CaJ. 104, 25 Cr.L J. 311. - - 
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170. (1) If, upon an investigation under this Chapter, it 

Case to be sent to appears to the officer in charge of the police- 
Magistrate when evidence station that there is sufficient evidence or 
IS suffiaent. reasonable ground as aforesaid, such officer 

shall forward the accused under custody to a Magistrate em- 
powered to take cognizance of the offence upon a police-report 
and to try the accused or commit him for trial, or if the offence 
is bailable and the accused is able to give security, shall take 
security from him for his appearance before such Magistrate on 
a day fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station forwards 
an accused person to a Magistrate or takes security for his ap- 
pearance before such Magistrate under this section, he shall send 
to such Magistrate any weapon or other article which it may he 
necessary to produce before him, and shall require the complain- 
ant (if any) and so many of the persons who appear to such 
officer to be acquainted with the circumstances of the case as he 
may think necessary, to execute a bond, to appear before the 
Magistrate as thereby directed and prosecute or give evidence 
(as the case may be) in the matter of the charge against the 
accused. 

(3) If the Court of the District Magistrate or Sub-divi- 
sional Magistrate is mentioned in the bond, such Court shall be 
held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such 
reference is given to such complainant or persons 

(4) * ***** 

(5) The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed it, and 
shall then send to the Magistrate the original with his report. 

Change: — Sub-section (4) has been omitted by the Cr. P. C. Amendment Act 
II of 1926, for the followng reasons • — Sub-section (4) prevides that the day faed under 
this section shall be the day whereon the accused person is to appear, if secunty for his 
appearance has been taken, or the day on which he may be expected to amve at the 
Court of the Magistrate, if he is to be forwarded in custody. This pronsion requires, 
for ccample, that all witnesses shall be bound down to appear before the Magistrate 
on the date when the accused is expected to amve at the Court if he is forwarded in 
custody. It has been found to be inconvenient, and, it is understood, is not frequently 
/ollowed in practice” — SlaUmn! cf Ohjects and Reasons (Gazette ol India. J925, 
Part V, p. 214). 

534. Scope: — ^This section applies to non-cognirable offences. The words 
“investigation under this Chapter” includes ins*estigailon into a non-cognizable oflence 
held under sec. 155 (3) under the orders of a Magistrate — Raikubar Da^oJ. 53 AIL 407, 
32 CrLJ. 465 (466). A.I.R. 1931 AU. 263L 

Tlie mere fact that a pris-atc complaint is filed in a Court and the hfagistrate takes 
cognizance of the pns-ate complaint docs not and cannot deter the Police from cTiquiring 
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during the course of an investigation— Amo/afc Ram, A.I.R. 1932 Lah. 13, 12 Lah. 211, 
133 I.C 288, 32 CrX.J. 1022, 1932 Cr.C. 23, 32 P.L R. 935. 

■ 168. When any subordinate police-oflicer has made any 
Report Ol mvostfetioii investigation under this Chapter,^ he shall 
by subordinate police report the result of siich investigation to the 
officer in charge of police-station. 

532. It was formerly held that a report made by a subordinate Police Officer 
under this section was not a public document within the meaning of sec 74, Evidence 
Act, and an accused person was not entitled to a copy of it before trial — Ammvgan, 
20 Mad. 189, 7 M.L.J. 167, 2 Weir 120 (142. 144, 763). But now see sec. 173, sub- 
section (4). 


Release of accused when 
evidence deficient. 


169. If, Upon an investigation under this Chapter, it 
appears to the officer in charge of the police- 
station or to the police-officer making the 
investigation, that there is not sufficient 
evidence or reasonable ground of suspicion to justify the for- 
warding of the accused to a Magistrate, such officer shall, if such 
person is in custody, release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if any 
when so required, before a ^lagistrate empowered to take cogni- 
zance of the offence on a police-report and to try the accused or 
commit him for trial. 


Change:— The italicised words have been added by section 39 of the Cr. P. C* 
Amendment Act, XVIII of 1923. *'In the case of sec. 169, we agree that the power 
contemplated by the section should be exercisable by investigating officers and we see no 
reason in this case to restrict the power to officers not below the rank of Sub-Inspector. 
With regard to section 170, however, we consider that the direct responsibility for 
sending up a case should rest with the officer in charge of the police-station. — 
Report oj Ike Joint Committee (1922). 

533. Power of Police Officer: — ^This section in terms applies only to ffie 
case of an accused who has never been forwarded to a Magistrate — Rahu, 43 All loo 
(189). See also Hakim Ally in Note 540A. This section is only employed while the 
case is at the stage of the investigation by the police. There is no need for the Sub- 
Inspector to take any steps under this section after the accused appeared before the 
Magistrate, for the question of thar admission to bail is one for the Magistrate and 
not for- the Sub-Inspector — Rabat Husain, A.I.R. 1933 All. 582 (583), 35 CrLJ. 208, 
146 I.C. 896, 1933 Cr.C. 926. 

This section does not authorise a pofice-officer to entertain an application for wiffi- 
drawal of a complaint. Permitting a complainant to withdraw is a judicial a<^, ffie 
exercise of which is vested in the Magistrate under see 248 and 345, and the police 
have no authority to interfere in such matters — Anonymous, Fatanlal 91. 

Re-arrest: — ^The adnussion to bail by the Police under this section is a purely 
provirional arrangement; and, therefore, if the Magistrate considers that the evidence 
does establish a prima facie case of a non-bailable offence, the accused should be re- 
arrested and forwarded to the Magistrate in custody — Anonymous, Ratanlal 121. 

Where a person is discharged under sec 169, Cr. P. C., and examined as a prosecution 
witness it is unfair to launch a prosecution against him — Chuni Lai, 34 Cf-L-J. 761. 
144 I C. 380, A.I.R 1933 All 399. 1933 Cr.C. 682, 1933 AL.J. 735, Ind. Rul. 1933 AH. 
420, following Easatulla filian, 76 I C 1031, A I.R. 1925 Cal. IW, 25 Cr.L J. 31L 
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170. (1) If, upon an investigation under this Chapter, it 
Case to be sent to appears lo the officer in charge of the police- 
Magistrate when evidence station that there is sufficient evidence or 
IS sufficient. reasonable ground as aforesaid, such officer 

shall forward the accused under custody to a Magistrate em- 
powered to take cognizance of the offence upon a police-report 
and to try the accused or commit him for trial, or if the offence 
is bailable and the accused is able to give security, shall take 
security from him for his appearance before such Magistrate on 
a day fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station forwards 
an accused person to a Magistrate or takes security for his ap- 
pearance before such Magistrate under this section, he shall send 
to such Magistrate any weapon or other article which it may be 
necessary to produce before him, and shall require the complain- 
ant (if any) and so many of the persons who appear to such 
officer to be acquainted with the circumstances of the case as he 
may think necessary, to execute a bond, to appear before the 
Magistrate as thereby directed and prosecute or give evidence 
(as the case may be) in the matter of the charge against the 
accused. 

(3) If the Court of the District Magistrate or Sub-divi- 
sional Magistrate is mentioned in the bond, such Court shall be 
held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such 
reference is given to such complainant or persons. 

(4) * ***** 

(5) The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed it, and 
shall then send to the Magistrate the original with his report. 

Change: — S’jb-sccl'ion (4) has b<fn onuUed by the Cr. P. C Amendment Act 
II of 1926, for the following reasons : — Sub-section (4) provides that the day fixed under 
this section shall be the day whereon the accused person is to appear, if sccunty for his 
appearance has been taken, or the day on which he may be expect^ to arrive at the 
Court of the Magistrate, if he is to be forwarded in custody. This proNnsion requires, 
for example, that all witnesses shall be bound down to appear before the Magistrate 
on the date when the accused is expected to airhe at the Court if he is forwarded in 
custody. It has been found to be inconvenient, and, it is understood, is not frequently 
followed in practice”— Sfafemrnl of Objects and Peasons (Gazette of India, 1925, 
PartV, p 214). 

S34, Scope: — ^This section appfies to non-cognlzablc offences. The words 
"investigation under this Chapter” includes inx'estigation into a non-eognizable offence 
held under sec. 155 (3) under the orders of s Magistrate — Ragtufcar Dayd, 53 AIL 407. 
32 CrLJ. 465 (466), AIR. 1931 All 263 

Tlie mere fact that a pri\-ate complaint is filed in a Ccrirt and the Magistrate takes 
cognizance of the pri\-ate complaint docs not and cannot deter the Police from enquiring 
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into the offences which have been committed and which come to their knowledge not 
from the complainant party but on information which they secure in the course of their 
duty from other persons — Vijayjaghovachon, 30 Cr.LJ. 326 (328), 114 IC. 365, 
A.I.R. 1928 Mad. 1268, Ind. Rul 1929 Mad. 285. 

Sufficient evidence or reasonable ground: — It is true that in cases where 
definite allegations are made by aggrieved persons which they are prepared to support 
by positive evidence, apparently free from taint, it is generally not the function of the 
police to play the role of Judges and to pronounce their verdict on the truth or falsehood 
of those allegations In such cases they are bound to send up the accused for trial and 
not to discuss the probabilities or the improbalMUties of the case and come to a final 
decision of their own. But unfortunately in this country, as has been noticed so often, 
there is a tendency to implicate innocent persons along with the guilty whenever any 
occasion arises in that respect,, and not only the Courts but the investigating officers 
must proceed cautiously when they are faced with that situation. To restrain them 
altogether from using their discretion in such cases would prove detrimental to the 
interests of the public and would lead to unnecessary harassment of persons who 
had absolutely no hand in the crime. A police officer is In the same position as a 
Magistrate holding inquiry in cases triable by a Court of Session and there is a string 
of rulings which lay down that such Magistrate has power to discharge an accused 
person if the evidence against him is palpably false or legally insufficient 'and this is 
in spite of the fact that the function of rifting the truth or falsehood of that evidence 
is within the competence of the Sessions Judge on\y—Jaimal Singh v. Bmp., A I.R. 1939 
Lah. 523, I.L.R. 1939 Lah. 307. 41 Cr.L.J. 146, 185 I.C. 266, 41 P.LR. 763. 

“Shall forward“:“-A3 soon as it appears to the investigating police officer that 
there is sufficient ground for forwarding the accused, the police officer is bound to 
forward the accused, and has no option but to do so— Covinda. 16 N.L.R. 9, 21 Cr.Lj. 
769. 58 I C, 449. 

It is doubtful whether the discretion vested iQ. the investigating officer by the provi- 
sions of sec. 170, Cr. P. C., can be controlled by the Superintendent of Police, or so 
controlled after the discretion has been Mercj$ed-^m«A v. Sathh, 22 CW.N. 69 (71). 
26 Cr.L.J 208. 

Secs. 167, 170, 344: — If after the period of 15 days prescribed by sec. 167, the 
police wish to detain the accused in custody, they can only proceed by forwarding the 
accused under sec. 170 to a Magistrate empowered to take cognizance of the case. The 
Magistrate can then, under see. 344, remand the accused to custody, if there are reason- 
able grounds for doing so—Sooba, 1931 ALJ. 617, 32 Cr.LJ. 1015 (1047)j BnJktUhna, 
12 Lah. 435, 33 Cr.L J 180 (182). 

Report not necessary: — ^When the investigation cannot be completed within 
the 15 days prescribed by sec, 167, and the accused person is consequently forwarded 
to a Magistrate under this section, it is not necessary that a report prescnbed by sec. 173 
should be forwarded at the same time. Such an implication should not be read Into 
sec 170 Sec. 173 contemplates a case where the investigation haz been completed; but 
sec 170 implies a case where the investigation ts not complete, but where there is reason- 
able ground or suspicion to justify the forwarding of the accused to a Magistrate. If 
the investigation is completed, and the report has been prepared, the accused is for- 
warded because the case is ready for inquiry or tnalj if the investigation is not complete, 
and the report is not ready, the accused may be forwarded on reasonable ground of 
suspicion, in order that the Court may remand the accused under sec. 344, if there are 
reasonable grounds for doing soSooba, supra. 

535. Right of accused to copy of charge'sheet at the beginning of 
trial: — It was held under the old law that a Magistrate was entitled to refuse to give 
the accused, at the commencement of the trial, a copy of the Police charge-sheet, con- 
taining the whole of the prosecution evidence and extracts from the police dianes — 
Venkatajatnam 79 Mad. 14 j but this is no longer good law in view of the new sub-sec. (4) 
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of sec. 173 which now entitles the accused to get a copy of the charge-sheet before trial. 
See Note 541 under the heading “Sub-section (4).” 


Complainants and wit- 
nesses not to be required 
to accompany police 
officer. 


171. No complainant or witness on 
his way to the Court of the Magistrate 
shall be required to accompany a police 
officer, 


or shall be -subjected to unnecessary restraint or inconve- 
Compiamants and wit- nience, or required to give any security for 
^'^restramt° his appearance other than his own bond : 

Provided that, if any complainant or witness refuses to 
attend or execute a bond as directed in sec- 
tion 170, the officer in charge of the police- 
station may forward him in custody to the 
Magistrate who may detain him in custody until he executes such 
bond, or until the hearing of the case is completed. 


Recusant complainant 
or witness may be for- 
warded in custody. 


536. Unnecessary restraint: — Where a witness was kept under police 
surveillance for about four days, it was held that there was no warrant in the law to 
keep a witness under such unnecessary restraint and that under sudi circumstances the 
evidence of the witness could not be accepted as given voluntarily— Ba/rongi Lall, 
4 CWN 49 (54) 


172. (1) Every police-officer making an investigation 

Diary of proceedings m under this Chapter shall day by day enter 
investigation his proceedings in the investigation in a 

diary, setting forth the time at which the information reached 
him, the time at which he began, and closed his investigation, the 
place or places visited by him, and a statement of the circum- 
stances ascertained through his investigation. 

(2) Any Criminal Court may send for the police-diaries of 
a case under inquiry or trial in such Court, and may use such 
diaries, not as evidence in the case, but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled to 
call for such diaries, nor shall he or they be entitled to see them 
merely because they are referred to by the Court; but if they 
are used by the police-officer who made them, to refresh his 
memory, or if the Court uses them for the purpose of contradict- 
ing such police-officer, the provisions of the Indian Evidence Act, 
1872, section 161 or section 145, as the case may be, shall apply. 

537. Scope: — ^The object of the special paries under this section (which are 
commonly called 'case diaries') has been well expressed by Edge, CJ, in Mannu, 
19 All 300, 1897 AWN 174. '•The early stages of im*estigation which follows on the 
commission of a crime must necessarily in the wst majority of cases be left to the 
Police and until the honesty, the capacity, the discretion and judgment of the Police 
can be thoroughly trusted it is necessary for the protection of the public against 
criminals, for the %-indication of the law and for the protection of those who are charged 
with having committed a criminal offence that the Magistrate or Judge before whom 
the case is for investigation or for trial should have the means of ascertaining what 
was the information, true, false or misleading, wluch was obtained from day to day b 
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the police-officer who was investigating the case and what were the lines of investigation 
npon which the police-officer acted.” Quoted with approval m Peaty v. Weston, 16 
C.WN. 145 (179), 13 Cr.L.J. 65. 13 I.C. 721. 

The object of sub-sec. (2) of this section is to enable the Court to direct the 
Police-officer who is giving his evidence, to refresh his memory from the notes made by 
him m the course of his investigation of the case, or to question him as to contradictions 
which may appear between statements so recorded and the evidence he is giving in 
Court. If used for the latter purpose the provisions of secs 145 and 161 of the Indian 
Evidence Act shall apply. The Court may also use the diarieS in the course of the 
trial for the purpose of clearing up obscurities in the evidence or brining out relevant 
facts which the Court thinks are material in the interests of a fair tnal. If the state- 
ments in question, however, have not been made in evidence in accordance with these 
statutory provision, no Court has the right to refer' to them subsequently for the 
purpose of coming to a judicial decision upon the case which is under trial or enquiry — 
Mohammad v Emp., 26 Cr.L.J. 1308 (1314), 89 I.C. 252, A.I.R. 1926 Lah 54, 1 Lah. 
Cas 193. 

This section does not deal with the recording of statements made by the witnesses. 
What IS intended to be recorded under this section is what the Sub-Inspector did, the 
places where he went, the people he visited, what he saw, etc. No statement can be 
said to the recorded under this section so as to be a privileged one— Mafizaddi, 31 
C.W.N 940. 28 Cr.LJ, 805, A.I.R 1927 Cal. 644j Hafiz Muhammad, 12 P.L.T. 393, 
32 CrL J 638 (640), A.I R. 1931 Pat. 150 This section does not provide for recording 
statements of witnesses. Any statements of witnesses that are recorded, in whatever 
form they may be recorded, are recorded under sec. 161, and the accused has the right 
to ask for a copy of such statements, to use them for the purpose of contradicting the 
witnesses for the prosecution— SarfAw Shaikh, 32 C.W.N 280 (281), 29 Cr.L.J. 581, 
A.I R. 1928 Cal. 260. 

Entries made in a personal diary kept by a Police Officer, who did not \,tart the 
investigation of a case and did not take any part in the investigation, do not fall within 
the purview of this section and are not, therefore, inadmissible in evidence by virtue of 
the provisions of this section— Xo/ia, 26 Cr.L.J. 579 (581), 85 I.C. 723, A.I.R. 1925 
Cal 959. . . 

The provisions of sec 172, Cr. P. C, apply to ail Police Officers making an investi- 
gation. The Police Officers are required to enter proceedings in a diary from day to day 
— Jahangir, 35 Cr.LJ. 1180 (1208), AIR. 1935 Lah 230, 150 I C. 1056. 

This section does not apply to the Calcutta Police — Panckanan Mukherjee v. Emp., 
30 CrL.J. 577, 116 I.C. 160, AIR. 1929 Cal. 257, 33 C.W.N. 203, Ind. Rul 1929 
CaL 448. 

Diary: — ^The diary mentioned in this section is called Speaal or Case Diary. 

Diary to be kept properly ■ — It is incumbent upon a Police-officer who investigates 
a case under this chapter to keep the diary as provided fay this section, and the omission 
to keep the diary deprives the Court of the very valuable assistance which such diaries 
can give, if legitimately used — Hiraial, 1918 PR. 16, 19 Cr.L.J. 517. The absence of 
the diary does not vitiate the trial— Ra/fz Muhammad, 32 CrLJ. 638, 131 IC. 17, 
A.I.R. 1931 Pat. 150, 12 P.L.T 393, 1931 CrC 390 

Supervision'notes: — It is a nustake to exclude supervision notes from the 
Police diaries sent to the Courts. The mvesti^tion may be (and usually is) in the 
hands of a Sub-Inspector and the supennsion is conducted by superior officers. But 
the Court which may use the dianes to aid it in the inquiry or trial cannot nghtly be 
left in Ignorance of the supervision which necessanly determines the course of the 
investigation at point after point Supervirion usually involves a fresh questioning of 
the pnncipal witnesses in the course of what is still the Police investigation of the case. 
Their exclusion is apt to lead to a miscarriage of justice, if not also to leave a suspicion 
that something must be wrong with the investigation which it is not desired should 
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become known to the Courts. The notes Cannot, ol course, be used as evidence, any 
more than can the diaries of the Investigating Officer himself; but they usually make 
these diaries more intelligible and more useful as aids in inquiries and tnals — Manu 
Chik. 39 Cr.L.J. 635 (639), 175 IC. 71S, A.LR. 1938 Pat 290 

"Court may send for dtarles”' — A Seasons Judge should not issue a general order 
directing the Police diaries, in all cases committed for trial to the Court of Session and 
in every cnminal appeal, to be transmitted to him He is only authorised to send for 
the diary of a particular case actually pending before him, if he thinks it necessary in 
such case to peruse the diary — Mannti. 19 All 390 (415), 1697 A.WN. 174 (FB ) 

538. Use of diary: — 

Diary not an evidence tn the ease . — Pobce diaries should not be treated as evidence 
in the case. The Court should not take the statements contained in the dianes as the 
material which would help it. to come to a deasson of the case. Should the Ciourt 
consider that any date, fact, or statement referred to in the Special Diary is or may 
be material, it carmot legally accept the Diary as evidence, in any sense, of such date, 
fact or statement, and must in law, before allowing any date, fact, or statement referred 
to in tile Special Diary to influence its mind, have such date, fact, or statement estab- 
lished by legal evidence It is the Court which is entitled to use the Special Diary 
for the purpose of seeking for sources and lines of enquiry and for the names of persons 
who may be in a position to give matcnal evidence— A/awnu, 19 All 390 (393) (FB); 
Syed Abdul Rahim v Salhu, 10 CWN. 600, 3 Cr.LJ 408; Nga Lun, A.l.R. 1935 
Rang 370 (373), 36 CrLJ 1487, 158 IC. 784. 13 Rang 570, 1935 Cr.C 1088 (F.B.) 
See also N«« San, A.I R. 1936 Rang 75 (76), 37 CfL.J 414. 161 IC. 14, 1936 
Cr C 39 The Court should not malce a summary of the contents of the diary and 
make it a part of the judgment, for that would also make the statements contained in 
the diary virtually a pan of the evidence in the case— Nonrf Lai, 1894 AWJ4. 155. 
The use of the diary as evidence in the case either for or against the accused, is stnctly 
forbidden by sec 162. Even the consent or desire of the accused cannot legalise the 
use of the diary as evidence in the case— Afonno Lai. 27 0 C. 40. A 1 R 1925 Oudh 1, 
25 Cr.LJ. 49 

Under sec. 172 a Court referring to such diancs is entitled to use them not as 
evidence in the case but to aid m such enquiry or trial. The meaning of this is that 
the Court may on finding some fact noted in the diary take advantage of this in order 
to put some necessary question to witness in the box so as to eliat m evidence the 
fact which has been disclosed by the diary— Deo Lot, 34 Cr.L.J. 948, 145 IC. 426, 
A.l.R. 1933 Pat. 440, 14 P L.T. 396. 1933 Cr.C 974. See also Karan Smg A. 29 Cr.L.J. 
76 (29), 106 IC. 442, A.l.R 1928 All 25, 26 ALJ. 92 and Afoftammsd v. Emp., in 
Note 537. 

The diary cannot be used as evidence of any date, fact or statement contained 
therein, but can be used only for the purpose of assisting the Court in the inquiry or 
trial, or as suggesting means of further elucidating the points which need clearing up 
and wrhich are matenal for doing justice between Crown and the accused— Dal Smgh, 
44 Cal 876 ( 888 ) 39 IC. 311, AIR. 1917 PC 25. 18 Cr.L.J. 471. 44 I.A. 137, 13 
N.LR. 100, 15 A.LJ. 475, 1 P.L.W. 661. 19 BomLR. 510, 21 CWJ^. 818. 26 CLJ. 
13, 6 ML.W. 71, 22 ML.T. 31. 1917 M.WJ4. S22. 86 LJP. 140, 11 Bur.L.T. 54 
(P.C ) ; Sanmon Tiuart, 38 Cr L.J. 102, 165 I.C 761. A I R, 1936 Pat. 581, 1936 Cr.C 
952; /adab, 27 Cal. 295; Afannu. 19 All. 390 (395) (F.B.); or for the purpose of 
seeking for sources and lines of enquiry and for the names of persons who may be 
m a position to give material evidence — Afonna. supra. Where, after a verdict was 
given by the jury, the Sessions Judge stated that he would look to the police-diaries 
before deciding whether he would refer the case under see. 307, held that the Judge's 
action was not illegal, because he used the diar^‘ for the purpose of aiding him in 
the trial. The trial had not ended with the verdict, for the Judge had still to decide 
whether he would accept it or refer the case to the High Ccarl— Rfbcrl A/t>Aa«, 56 
Cal 150. 32 C\V.N. 915. 30 Cr.l-J. 435 (437), A.IJt 1929 Cal. 57. 
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The diary cannot be used for the purpose of testing the evidence of prosecution 
witnesses by reading the earlier statements of those witnesses made to the police and 
entered in the diary— Dai Smg*, supra It b at least equally contrary to law to 
make use of the Police diary for the purpose of corroborating the evidence of prosecution 
witnesses as given in the Court, e^edally having regard to sec. 162, Cr. P. Code. 
Therefore a Magistrate makes an impiroper use of police diaries when he observes in 
his judgment "Some discrepancies in the statements of some witnesses examined in 
Court have been pointed out from what they stated before the investigating officer. 
I have gone through the case diary. Those discrepancies are not material to facts 
in issue” — Sakul Ahtr v. Palakdhari Ahtr, 11 P.L.T. 837, 131 I.C. 535, AM.R. 1931 
Pat. 96, 1931 Cr.C. 192, 32 Cr.LJ 735, Ind. Rul. 1931 Pat. 215; Sanmon-TimTt v. 
Emp , 38 Cr.LJ. 102. 165 I C 761. A IJl 1936 Pat. 581, 1936 Cr.C. 952. Such improper 
admission of evidence will not, in all cases, compel interference by a superior Court — 
Sanmon Ttwart v. Emp., supra. 

The aid which a Court can receive from the entries in such a diary is usually 
confined'to utilising the information given therein as a foundation for questions to be 
put to the witnesses, and in using the diary the Court should always employ very great 
caution— i?c;a Earn, SOWN. 1001, 28 Cr.L J. 134, A.I.R. 1927 Oudh 64. As observed 
by Knox, J., in Nasiruddtn. 16 All. 207 (208) ; "Statements made to the police during 
tlie investigation are recorded by police^ifficers in the most haphazard manner. Officers 
conducting an investigation not unnaturally record what seems in their opinion material 
at that stage and omit many matters equally material, and, it may be, of supreme 
importance as the case develops Besides that, in most cases they are not experts 
of what is and what is not evidence The statements are recorded hurriedly in the 
midst of a crowd and confusion, subject to frequent interruptions and suggestions 
from by-standers. There is no guarantee that they do not contain much more or 
much less than what the witness has said.” These principles should be remembered 
by the Court when utilizing the record of statements made by a police-officer in the 
course of an investigation and entered m the diary— Raja Ram. supra. 

The trying Magistrate has no business whatever to look at the case diary and 
the appeal should be heard on the evidence adduced and the reasons advanced in the 
trial Court alone. The conclusion that was reached by the police-officer who made 
the enquiry is irrelevant for the purpose of the appellate Court’s consideration, as is 
also the fact that persons were called as witnesses for the prosecution who were not 
examined by the police-officer — Raghunalhmal v, Patiiam, A.I.R. 1937 Nag. 394 (395), 
172I.C. 177. ■!•['*! 

Use by Police-oSicer joi lefieshing memoiy or by the Court to contradict the. 
Police-officer : — A Criminal Court may permit the Police-officer who made the special 
diary to look at it for the purpose of refreshing his memory, or may use it for the 
purpose of showing contradiction between the statements recorded in the diary and the 
evidence which the police officer is giving in Court. A special diary cannot be used to 
enable any witness other than the Police-officer who made it, to refresh his memory by 
looking at it, and it cannot be used to contradict any witness other than such Police 
officer— A/a««w. 19 All 390 (394. 395) (F.B.); Dal Singh, 44 Cal. 876 (889) (P.C.), 
21 CW.N. 818, 26 CLJ. 13, 39 I.C 311, A.I.R. 1917 P.a 25, 18 Cr.L.J 471, 13 
N.LR 100, 15 AL.J. 475, 1 P.L.W. 661, 22 ML.T. 31. 19 Bom.LR. 510, 6 ML.W. 71. 
1917 M.W.N. 522, 33 ML.J..555, I Buri.T. 54. 

Before using the police-diary for the purpose of contradicting the pobce-officer who 
made it, the Court must comply with the spedhc enactment of sec. 145, Evidence Act, 
and call the attention of the Police-officer to such parts of the diary as are to be used 
for the purpose of contradicting himj otherwise such an use of the special diary would be 
illegal Section 145, Evidence Act, does not dther extend or control sec 172, Cr. P. Code. 
It IS only if the Court uses the diary for contradicting the police-officer that sec. 145, 
Evidence Act applies, and, m such case it applies for that purpose only, and not for 
the purpose of enabling a Court or a party to contradict any other witness or to show 
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;t or Its contents to any other person — Mannu, 19 All 390 (394), 1897 A.WN. 174 
(F.B). 

The accused is not entitled to insist that a Police-officer should refer to the diary 
to refresh his memory — Kali Charon, 8 Cal 154; Mohinder, 33 P.L R. 891, 33 Cr L J 
97 (105), 135 I.C. 209, A.I.R. 1932 Lah 103, 1932 CrC 123, Ind Rul 1932 Lah. 81; 
nor is the Judge bound to compel the Policenifficer to look at the diary to refresh his 
memory — Jhubboo, 8 Cal. 739 Such use is at the discretion of the Judge and of the 
Police-officer — Mohinder, supra. It may be within the right of the Police-officers not 
to refer to a diar>’, but the accused is enlilled to the benefit of their refusal to refer 
to the diary and to disclose the source of their information — Deodhary Pandey, 26 
Cr.L.J. 738 (739), 86 IC 274, A.IR 1925 Pat 131, 6 PLT. 810 But if a Sub- 
Inspector does not remember what certain intnesses stated at the investigation, and 
refuses to refresh his memory from the dianes, the Court should compel him to look 
into the diaries — Mohmddtn, AIR 1924 Pat. 829 (830). 

The diary is permitted to be used for the Iinuted purpose of eonlradieltng the 
Police-officer, and not for the purpose of cortoborahng htm—Achkatbat, 2 P.L.T. 223, 
61 r.C. 230, 22 Cr.LJ. 374; Sakai v Palakdhati, II PL.T. 837, 32 Cr.L.J. 735, 131 
I.C 535 But where independently of the police diary wrongly relied upon by the 
Court below, there was ample legal evidence to corroborate the prosecution case and 
to sustain the conviction, the High Court m revision condoned the irregularity and 
refused to interfere— Achltoiba/, supra. See also Sanmon Ttwart, 38 CrL.J 102, 165 
IC 761, A.I.R 1936 Pat. 581, 1936 Cr.C. 952, 3 B R. 78, 9 RP. 211 and Dal Singh, 
44 Cal. 876. 39 IC 311, AIR. 1917 P.C. 25. 18 Cr.L.J 471, 44 I A 137, 13 N.LR. 
100, 15 ALJ 475, 1 P.LW. 661, 19 BomL.R. 510, 21 C.W.N. 818, 26 C.L,J. 13, 
6 MLW 71. 22 MLT. 31. 1917 M.WN. 522, 86 L.J.P. 140, 11 Bem.L.T. 54 (PC). 
A Magistrate should not refer to any entry in a diary, which is not used by a prosecution 
witness to refresh his memory, as corroborative of his evidence; but an error of this 
kind IS not a sufficient ground for interference by the High Court, when the Magistrate 
has found the accused guilty after considenng the other evidence m the case— 
CultiahkuUt, 1 LW 229, 15 CrLJ. 256. 

539. Accused not entitled to see the diary:— H the diary is one of the 
kind described in this section neither the accused nor his agent is entitled to call for 
them or to see them unless and until they are used by the Police or by the Court 
for the purposes descnbed in the section — Rabtndra Noth 5m|A, 26 CrL.J. 297 (298), 
84 I C. 441, A I.R. 1925 Pat 339 The Special Diary, including every entry in it, is 
absolutely pnsnleged from inspection by the accused or his pleader The reason is 
this if the accused were entitled to in^jecl the diary, the police-officer making the 
investigation would omit from the diary all informations which he believed would be 
injunous to the prosecution. The accused person is entitled to inspect the diary 
only m certain cases, v«., when the diary is used by the Court for the purpose of 
enabling the Police-officer who made it to refresh his memory, or when the diary is 
used for the purpose of contradicting him— A/cnim, 19 All 390 ( 399) (F.B.); 
Nga Lun. AIR 1935 Rang. 370 (373), 36 CrJJ. 1487, 158 1C 784. 1935 CrC. 
1088, 13 Rang 570 (FB ). But es'cn in such a case, the accused is entiteld to see 
only the particular entry used and so much of it as in the opinion of the Court is 
necessary m that particular matter to the full understanding of the particular enlr>', 
and no more — Mannu, 19 All. 390 (405) (F.B); Lachmf,,2 Pat. 74 It would be 
contrary to public policy to allow the accused a wholesale inspection of all the diaries 
relating to the investigation— CAarram I'lr. 34 CrLJ. 464 (466), 142 IC 854, A.I R, 
1933 Lah 498, 1933 Cr.C 758, 34 P.L.R 541, Ind. Rul. 1933 Lah. 283; Mannu. 19 AIL 
390 ( 399, 405) (F.B). 

540. Contents of the diary — Statements under see. 161: — Before the 
Amendment Act of 1923, it was held that statements made to a police-officer b> a person 

whom he was examining under sec 161 should not be recorded in the spedal diarj- 

Dadan Gati, 33 Cal. 1023; Sheru Shah, 20 CaL 642. A contrary view was taken in 
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The diary cannot be used for the purpose of testing the evidence of prosecution 
witnesses by reading the earlier statements of those witnesses made to the police and 
entered in the diary— Daf Singh, supra. It is at least equally contrary to law to 
make use of the Police diary for the purpose of corroborating the evidence of prosecution 
witnesses as given in the Court, especially having regard to sec. 162, Cr. P. Code. 
Therefore a Magistrate makes an improper use of police diaries when he observes in 
his judgment “Some discrepancies m the statements of some witnesses examined in 
Court have been pointed out from what they stated before the investigating officer. 
I have gone through the case diary Those discrepancies are not material to facts 
in issue ” — Sakul Ahir v. Palakdkari Aktr, 11 P.L.T. 837, 131 I.C. 535, A‘.I R. 1931 
Pat 96, 1931 Cr.C 192, 32 Cr.L.J 735, Ind. Rul. 1931 Pat. 215; Sanmon Tiwau v. 
Ernp.. 38 CrL J. 102, 165 I C 761, A I.R 1936 Pat 581, 1936 Cr.C. 952. Such improper 
admission of evidence will not, in all cases, compel interference by a superior Court— 
Sanmon Tiwari v. Emp., supra. ' 

The aid which a Court can receive from the entries in such a diary is usually 
confined to utilising the information given therein as a foundation for questions to be 
put to the witnesses, and in using the diary the Court should always employ very great 
caution— Raja Ram. 3 OW.N. 1001, 28 Cr.LJ. 134, A.T.R. 1927 Oudh 64. As observed 
by Knox, J., in Nasiruddin, 16 All. 207 (208) : "Statements made to the police dunng 
the investigation are recorded by police-officers in the most haphazard marmer. Officers 
conducting an investigation not unnaturally record what seems in their opinion material 
at that stage and omit many matters equally material, and, it may be, of supreme 
importance as the case develops. Besides that, in most cases they are not experts 
of what is and what is not evidence. The statements are recorded hurnedly in the 
midst of a crowd and confusion, subject to frequent interruptions* and suggestions 
from by-standers There is no guarantee that they do not contain much more or 
much less than what the witness has said." These principles should be remembeied 
by the Court when utilizing the record of statements made by a police-officer m the 
course of an investigation and entered in the diary— Roja Ram, supra. 

The trying Magistrate has no business whatever to look at the case diary and 
the appeal should be heard on the evidence adduced and the reasons advanced in the 
trial Court alone. The conclusion that was reached by the police-officer who made 
the enquiry is irrelevant for the purpose of the appellate Court’s consideration, as is 
also the fact that persons were called as witnesses for the prosecution who were not 
examined by the police-officer — Raghunatkmal V Poitram, A.I.R. 1937 Nag. 394 (395), 
172 I.C 177. , , ’ i '*1 

Use by Poltce-afficeT for refreshing memory or by the Court to contradict the, 
Police-officer : — A Criminal Court may permit the Police-officer who made the special 
diary to look at it for the purpose of refreshing his memory, or may use it for the 
purpose of showing contradiction between the statements recorded in the diary and the 
evidence which the police officer is giving in Court. A special diary cannot be used to 
enable any witness other than the Police-officer who made it, to refresh his memory by 
looking at it, and it cannot be used to contradict any witness other than such Police 
officer— A/cnny. 19 All. 390 ( 394, 395) (F.B.); Dal Singh. 44 Cat 876 (889) (P.C.). 
21 C.W.N 818, 26 C.LJ, 13, 39 I.C 3U, AIR 1917 P.C 25, 18 CrLJ. 471, 13 
N.LR. 100, 15 AL.J, 475, 1 P.L.W. 661, 22 MLT. 31. 19 BomLR. 510, 6 M.L W. 71. 
1917 M.W.N. 522, 33 MLJ..555, 1 BurLT. 54. 

Before using the police-diary for the purpose of contradicting the police-officer who 
made it. the Court must comply with the ^edfic enactment of sec. 145, Evidence Act, 
and call the attention of the Police-officer to such parts of the diary as are to be used 
for the purpose of contradicting him? otherwise such an use of the special diary would be 
illegal. Section 145, Evidence Act, does not either extend or control sec. 172, Cr. P Code. 
It is only if the Court uses the diary for contradicting the police-officer that sec. 145, 
Evidence Act applies, and, in such case it allies for that purpose only, and not for 
the purpose of enabling a Court or a party to contradict any other witness or to show 
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X or its contents to any other person— ilfanwu, 19 Al! 390 (394), 1897 A W.N. 174 
(F£). 

The accused is not entitled to insist that a Police-officer should refer to the diary 
to refresh his memory ’ — Kati Charon, 8 Cal. 154; Atokwder, 33 P L R 891, 33 Cr.L J 
97 (105), 135 I.C 209, A.I.R. 1932 Lah 103, 1932 Cr.C, 123, Ind. RuL 1932 Lah. 81? 
nor is the Judge bound to compel the Police-officer to look at the diary to refresh his 
memori'— /liwbboo, 8 Cal 739. Such use is at the discretion of the Judge and of the 
Police-officer — Mohinder, supra. It may be within the nght of the Police-officers not 
to refer to a diar^', but the accused is entitled to the benefit of their refusal to refer 
to the diar>' and to disclose the source of their information — Deodhary Pandey, 26 
Cr.LJ. 738 (739), 86 IC 274, AIR 1925 Pal 131, 6 P.LT. 810. But if a Sub- 
Inspector does not remember what certain wtnesses stated at the investigation, and 
refuses to refresh his memorj’ from the dianes, the Court should compel him to look 
into the diaries — Mohiuddin, A.I R. 1924 Pal. 829 (830). 

The diar^- is permitted to be used for the limited purpose of contradtcling the 
Police-officer, and not for the purpose of eotroboraltng htm — Achhatbal, 2 PLT. 223, 
61 IC. 230, 22 Cr.L.J. 374; Sakai V Patakdkort, 11 PL.T. 837, 32 Cr.LJ. 735, 131 
IC. 535 But where independently of the police diary wrongly relied upon by the 
Court below, there was ample legal evidence to corroborate the prosecution case and 
to sustain the conviction, the High Court in revision condoned the irregulanty and 
refused to interfere — Achhaibal, supra See also Sanmon Tiuari, 38 CrLJ 102, 165 
1C 761, AIR. 1936 PaL 581, 1936 CrC. 952, 3 B.R. 78, 9 RP. 211 and Dal Singh. 
44 Cat 876, 39 I.C. 311, A.I R. 1917 P.C 25. 18 Cr.LJ. 471. 44 I.A. 137, 13 NLR 
100. IS ALJ. 475, 1 P.L.W. 661. 19 BomLR. 510, 21 C.W.N, 818, 26 CL.J. 13, 
6 MLW. 71, 22 M.L.T. 31, 1917 M.WJ^ 522, 86 LJP. 140, 11 BomL.T. 54 (P.C.). 
A Magistrate should not refer to any entry in a diary, which is not used by a prosecution 
witness to refresh his memory, as corroborative of his evidence; but an error of this 
kind is not a suffiaent ground for interference by the High Court, when the Magistrate 
has found the accused guilty after considering the other evidence in the case— 


CuUialikuUi. 1 LW. 229, 15 Cr.LJ. 256 

539. Accu.ed not entitled to see the diary:— It the dia^ is one ol fte 

land described in this section neither the accused nor his agent is entitled to call for 
them or to see them unless and until they are used by the Police or by the Court 
for the purposes described in the section — kabindra Nath Singh, 26 Cr.LJ. 297 (298), 
84 IC 441, AIR. 1925 Pat. 339. The Special Diary, including every entry m it, is 
absolutely pnvileged from inspection by the accused or his pleader. The reason 1$ 
this: if the accused were entitled to inspect the diary, the police-officer making the 
investigation would omit from the diary all infoimations which he believed would be 
injurious to the prosecution. The accused person is entitled to inspect the diary 
only in certain cases. vU . when the diary Is used by the Court for the puipose of 
enabling the Police-officer who made it to refresh his ** 

used for the purpose of contradicting him— 19 AH. (399) _(F.B); 
Nga Lun. AIR. 1935 Rang 370 (373). 36 Cr.LJ. 1487, 158 I.C 784, 1^ Cr.C. 
1088, 13 Rang 570 (FB) But even in such a case, the accused is entiteld to see 
only the particular entn' used and so much of it as in the opinion of the Court is 
necessary m that particular matter to the full understanding of the particular entry, 
and no more-A/«im«. 19 All. 390 (4(6) ® ^ 

contrary- to public policy to allow the accused a wholesale inspection of all the dianes 
relating to thfinvertkarion-Dliorriin. V.V. 34 Cr.LJ. 464 (466). 142 I.C. 854, A.I R. 
1933 Lah 498. SS C?C. 758. 34 P.L.R. 541, Ind. Rul. 1933 Lah. 283, Mannn, 19 AIL 
390 (399, 405) (F.B.). 

540. Contents of the diary— Statements under 161:-Beforc the 
Amendment Act of 1923, it was held that statements made to a poIiceKifficer by a person 
«hom he was examining under see 161 ^Id not be r^rded in the special diao- 
Dadan Gazi, 33 Cal. 1023, Shtru Shah. 20 Cal W_ A contrary view- was Uleo in 
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Mannu, 19 All. 390 (400) (F.B.). "But now whatever opinion may be held as to 
whether the Diary is a proper place for statements, the Police cannot by entering the 
statements in the Special Diary tinder sec. 172 protect them from the provisions of 
sec. 162, but they are liable to be produced under conditions laid dow’n in the latter 
section” — Woodroffe's Cnm. Pro', p. 192. ' ' ‘ • * • ' • 

See Notes 497, 501 and 502C. 


173. (1) Every investigation under this Chapter shall be 

Re ort oi lice-officcr Without Unnecessary delay, and, 

epor 0 po 1 e -0 cr. completed, the officer in 

charge of the police-station shall — 

(a) forward, to a Magistrate empowered ,to take cogni- 


zance of the offence on a police-report, a report, 
in the form prescribed by the Provincial Govern- 
ment, setting forth the names of the parties, the 
nature of the information and the names of the 


persons who appear to be acquainted with the 
circumstances of the case," and stating whether the 
accused (if arrested) has been forwarded in 
custody, or has been released on his bond, and if 
so, whether with or without sureties, and. 

(b) communicate, in such manner as may be prescribed 
by the Provincial Government, the action taken by 
him to the person, if any, by whom the information 
relating to the commission of the offence was first 


given. 

(2) Where a superior officer, or police has been appointed 
under section 158, the report shall, in any cases in which the 
Provincial Government by general or special order so directs, be 
submitted through that officer, and he may, pending the orders of 
the Magistrate, direct the officer in charge of the police-station 
to make further investigation, 

(3) Whenever it appears from a report forwarded under 
this section that the accused has been released on his bond, the 
Magistrate shall make such order for the discharge of such bond 

■ or otherwise as he thinks lit. 


(4) A copy of any report forwarded under this section 
shall, on application, be furnished to the accused before the coin- 
incnccmcnf of the inquiry or trial: 

Provided that the same shall be paid for unless the Magis- 
trate for some special reason thinks fit to furnish it free of cost. 


Change: — Clause (f>) and sub-section (4) have been added by sec. 40 of the 
Cr. P. C. Amendment Act, XVIIl of 1923. For reasons of sub-section (4), see below. 

The words "Provincial Government” have been substituted for the words "Local 
Government" by sec. 4 of the Covemment of India (Adaptation of Indian Laws) 
Order, 1937. 
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540A. Scope:— There are three sections in the Code relating to final reports, 
fs2 , 169, 170 and 173 Section 169 relates to cases In whidi no person is sent up for 
trial, sec 170 to cases in which some person is sent up. and-sec. 173 contains general 
directions relating to both The three sections must be read together — Haktm Ally, 
7 CrLJ. 414 (415), 4 LBR 173 The provisions of the Cr P. Code apply, unless 
there is anything in any enactment for the time being in force regulating the manner of 
investigating offences connected with Railway accidents, to the contrary. This is 
prosnded for by sub-set (2) of sec. 5, Cr. P. Code If there is anything contained 
in the rules under sec. 81 of the Indian Railvtays Act (IX of 1890) that is opposed 
to the provisions of sec. 173, Cr P Code, operating, then undoubtedly the provisions 
of sec 173, Cr. P. Code, must give ways but there is nothing that clearly frustrates 
the authonty of the Police-officer mentioned in sec. 173, Cr P. Code, who has completed 
his investigation at the time an enquiry undef rule 20 framed under sec 84 of the 
Indian Railways Act (IX of 1890) is commenced or ordered — Shivbhat Afanjumlhbhal 
Hallangadi v. Emp, 29 CrLJ 551 (553), 109 IC 487, 30 BomLR. 392, A.I.R. 1928 
Bom. 162, 52 Bom 238. 10 A I Cr.R. 308 

541. Police report: — ^The police report referred to in sec. 190, cl. (b) Is the 
report under this section — Ahmed Kkan, 12 CrLJ 92, 9 I C. 492, 5 SL,R 1. This 
case was dissented from m htehrab, 26 CrLJ. 181, 83 I C 885, 17 SLR 150, AIR. 
1924 Smd 71 (FB ), where it was held that the pobce report mentioned in sec. 190, 
cl (b) also included reports other than that mentioned in this section. See Note 
582. It IS the duty of the Police to make a report in every investigation under this 
Chapter. 'Vhere a person gave information to the Police of the commission of a 
non-cognizable offence, and the Police obtained the authority of a Magistrate, under 
sec, 155, to investigate the case, and tcUhout making any reporl instituted proceedings 
against that person under sec 211, I P C, which ended in his conviction, it was held 
that the conviction was illegal in the absence of a Police report under this section— 
Appa Ragko. 17 BomLR. 69, 16 CrLJ 161, 27 I C 545 

There is no legal limit to the number of investigations which can be held into a 
crime, and when one has been completed by the submission of a report under this 
section, another may be begun on further information received — Divakar v. RamamuTthi, 
35 MLJ 127, 47 1C 273, 19 CriJ. 901; AUhindet, 33 PLR. 891, 33 CrLJ, 97 
(102), See also AU, infia 

The report must set forth the 'nature of the information.' A report which omits 
to set forth the information is defective, and a Magistrate taking cognizance of a case 
on such report acts illegally— lee v. Adkikary. 5 I.C 553. 37 Cal. 49, 14 C.W.N. SOL 
The report must be made "in the form prescribed by the Local Government ” IVTiere 
the heading of the form is— “Charge or information, the name of the offence and 
circumstances connected with it m conase detail and under what section of the Penal 
Code charge”, but m filling up the form the police-officer only set out the sections of 
the Penal Code but no details or circumstances of any description, held that the 
proMsions of this section were not complied with, and the Magistrate could not take 
cognizance upon such report— Sftitfmgappir, 32 BomL.R. 782, 31 Cr.LJ 1142 (1143), 
A I R 1930 Bom 372 

It is sufficient if the Police report contains the names of the parties, the nature of 
the information and the names of the persons acquainted with the circumstances of the 
case The report need not state whether in the opinion of the police the accused are 
guilty or not— it/eftrab. 17 SLR. 150, 26 CrLJ. 181. 

On receipt of a police report under this section, the Magistrate can take cognizance 
of the case under sec 190 (b). If, instead of doing so, he proceeds to make over the 
case to a subordinate Magistrate for enquiry and report as if he has taken cognizance 
of the case on a complaint, the proceedings of the Magistrate are irregular— Abdulfab 
40 Cal 854, 17 C.\V.N. lOW, 14 CrLJ. 297, 19 LC. 953. 

A Magistrate's order directing a case itportcd to him by the police under this 
section to be struck off, is merely an administntivt order and not a Judidal order. 
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Consequently he can himself revise his own order and call for a charge-sheet— I/ma 
Siftsh. 12 Pat. 234. 14 P.L.T. 162, A.I.IL 1933 Pat. 242, 1933 Cr.C. 714, 146 I C. 70. 
34 Cr.LJ. 1198, 6 R P. 237j Brafm Dev, 39 Cr.L.J. 646, 175 I.C. 850, 40 P.LR. 239. 
AIR. 1938 Lah 469. 11 RL. 1. But see Mokamiji, 11 CW.N. 832, 6 Cr.L.J. 34. 
The order directing the Police who had put in a referred charge-sheet to put in a 
charge-sheet, is not a legal order. The Police must be allowed to form their own 
opinion of a case when submitting their report and a Magistrate cannot ask them to 
change their opinion merely because he does not agree with them — Venkata v. Anjanyulu, 
33 Cr.L.J. 785 (786), 139 I C. 500. 1932 M.W.N. 548. Ind. Rul. 1932 Mad. 733. 36 
M.L.W. 788, A.I.R 1932 Mad. 673. 63 M.L.J. 679, 1932 CrC. 831. See also Skukadeva 
V. Hamid. A.I.R. 1928 Pat. 585, 111 I.C 862, 29 CrLJ. 942, 7 PaL 561. This view, 
however, does not take into account sec. 190 (1), cl. (c) — Uma Singh, supra. As 
It is not a judicial order, the Sesaons Judge cannot review the order and direct further 
inquiry under sec. 436 — Kamru, Ratanlal 521 (522). See also Venkata v- Anjanyulu, 
supra. 

When an information of the commission of a cognizable offence is conveyed to a 
Police-officer competent to investigate the same, he must either decline to investigate 
the case, if he considers that there is no ground to suspect that an offence has been 
committed, or he must commence an investigation and. If, in the course of his investi- 
gation, he finds that there is sufficient evidence to justify the forwardmg of the accused 
to a Magistrate he must send up the case under sec. 170, Cr. P. C., even if the investi- 
gation has not been completed. If, on the other hand, the investigation is completed 
then he must send up the case under sec. 173, and then he has no power to resume 
investigation There is no legal sanction for further investigation by a Police-officer 
if he has sent up the case for trial under sec. 173, especially with a view to find evidence 
in favour of the accused In order to enable the District Magistrate to decide whether 
he should direct the Public Prosecutor to withdraw the case— v. AH, 33 Cr.L.J. 
912 (914). 140 I C. 25, 33 P.L.R. 793. Ind. RuL 1032 Lah. 675, A.IR. 1932 Lah. 611, 
1932 CrC. 917, following S. N.. 4 P.R. 1908 (Cr.). It is clear from the words "or 
otherwise” in cl (3) of this section that the Mapstratc can on such a report order 
the prosecution of the person who has been released. It appears to be quite clear that 
the power of the Magistrate to order a prosecution does not depend on the question 
whether the police have arrested the person who, in Magistrate’s opinion, ought to be 
put on his trial. The Magistrate’s powers in this respect are quite as wide under sec 173 
as under sec. 159. It is the part of the daily duty of Township Magistrates to receiv’e 
both first and final reports of the Police and to pass orders upon them. It would be a 
mere farce to tell a Magistrate that he has such a duty to perform if he may not correct 
a mistake made by the police in sending up the wrong person for trial — Hakim AUyi 
7 Cr.LJ. 414 (415), 4 LB.R 137. For the procedure after the submission of a report 
under this section see Ragkunath, 33 Cr.LJ. 349 (353), 136 I.C. 842, 12 P.L.T. 937. 
A I.R. 1932 Pat, 72, 1932 CrC, 136. Ind. Rul. 1932 Pat. 129 in Note 587. 

This section lays down that as soon as the investigation is completed, the investi- 
gaUng officer is to send a report to the Magistrate. There can be no justification 
whatever for the Sub-Inspector to delay his final report on the charge of dacoity until 
the proceedings under sec. 202, Cr. P. C, before the Magistrate had terminated — Itahat 
Husain, A.I R. 1933 AIL 582 ( 585), 1933 Cr.C 926, 146 I C. 896, 35 CrX.J. 208. 

This section does not require that an abstract of the evidence to be given by 
each of the witnesses mentioned, should be entered in the report or charge-sheet-— 
Balasundaram, 31 Cr.L.J. 387, 122 I.C. 341, 1929 M.W.N. 504, A.I.R. 1930 Mad. 191, 
1930 Cr.C. 191. 

Neither in sec. 173, Cr, P. C,, nor in the fonn prescribed by the Local Govemmen , 
is it provided that the prosecution should pitxluce along with the challan all the 
documents on which reliance is to be placed in the trial or which have to be produced 
by the witnesses to be tendered for the prosecution. An accused person is consequently 
not entitled as of right to inast upon the production of any such document before 
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the case starts. He docs not run the nsk of being hampered m his defence, as the 
law clearly entitles him to cross-examine the witnesses even after the charge — K. L 
Gauba v. Emp. AIR. 1937 Lah 411 (415), IL.R. (1937) 18 Lah. 114, 39 P.LR. 
613, 170 I C. 586. 38 CrL-J. 955, 10 R.L 135. 

Sub-section (4): — “This amendment relates to the supply to the accused 
person of a copy of the charge-sheet in the case in which he is being prosecuted. There 
has been considerable difficulty in this matter on account of the rulings of various 
Courts that copies of charge-sheets should not be furnished to accused persons. Some 
Courts went to the length of holding that till the accused bnngs his defence, a copy 
of the chatge-sheet should not be furnished to him It has worked a great hardship 
The accused has to grope in the dark as to what case he has to meet, who the prosecution 
witnesses are. and what their e\*idcnce is going to be. This amendment is, therefore, 
ver>* necessaiy Before a case begins or the inquiry or tnal commences, an accused 
person ought to be furnished with a copy of the cha^e on which he is being prosecuted" 
— Ltgislalive Assembly Debates, 31st January, 1923, pages 1763 — 1764. 

Before the enactment of this sub-scction. it was held that the report made by a 
Police-officer under this section not being a public document within the meaning of 
sec 74 of the Endcnce Act. the accused was not entitled to get a copy of the report 
fcf/oTf trial — Arumugam, 20 Mad 189; VeniataTatnam, 19 Mad 14. These cases are 
no longer law. 

A report is not necessary- when the police forward the accused to a Magistrate under 
sec 170. before the investigation is complete; nor is a report necessary before the 
Magistrate takes action in such a case under sec. 344 by remanding the accused to 
custody See Soota, 1931 A.LJ. 617, 32 Cr.LJ. 1045 (1CM7), cited In Note 534 under 
sec. 170. 

It 13 an elementary' pnnciple of natural justice which needs no authority that an 
accused person shall have free access at any time during the trial to all the records 
which are before the Court. The same considerations apply to the refusal to permit 
reference In cross-examination to the contents of the charge sheet, for, this also forms 
part of the Committal record— BraAmay* v. The King. 40 Cr.L.J. 265 (268), 179 
I C 783, A I R. 1938 Rang. 442. In Dinanalk Sahay v. Emp,, A I R. 1939 Pat. 174, 
40 CrL.J. 509. 17 Pat. €22, 20 PL.T. 70. 1939 P.WJ4. 136. 180 I.C. 845. the informant 
who was proceeded against under sec. 182, I. P C, was held to be entitled to get 
copies of the final report. 

174. (1) The onicer in charge of a police-station or some 

Police to inquire and Other policc-officer specially empowered by 
report on suiade, etc. the Provincial Government in that behalf, on 
receiving information that a person — 

(a) has committed suicide, or 

(b) has been killed by another, or by an animal, or by 

machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable 

suspicion that some other person has committed an 
offence, 

shall immediately give intimation thereof to the nearest Magis- 
trate empowered to hold inquests, and unless otherwise directed 
by any rule prescribed by the Provincial Government, or by any 
general pr special order of the District or Sub-divisional ^lagis- 
tratc, shall proceed to the place where the body of such deceased 
person is, and there, in the presence of two or more respectable 
inhabitants of the neighbourhood, shall make an investigation, 
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and draw up a report of the apparent cause of death, describing 
such wounds, fractures, bruises and other marks of injury as may 
be found on the body, and stating in what manner, or by what 
weapon or instrument (if any), such marks appear to have been 
inflicted. 

(2) The report shall'be signed by such police-officer and 
other persons, or by so many of them as concur therein, and shall 
be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate. 

(3) When there is any doubt regarding the cause of death, 
or when for any' other reason the police-officer considers it expe- 
dient so to do, he shall, subject to such rules as the Provincial 
Government may prescribe in this behalf, forward the body, with 
a view to its being examined, to the nearest Civil Surgeon, or 
other qualified medical man appointed in this behalf by the 
Provincial Government, if the state of the weather and the 
distance admit of its being so forwarded without risk of such 
putrefaction on the road as would render such examination 
useless. 

(4) In the Presidencies of Fort St. George and Bombay, 
investigations under this section may be made by the bead of the 
village, who shall then report the result to the nearest Magis- 
trate authorised to hold inquests. 

(5) The following Magistrates are empowered to hold in- 
quests, namely, any District Magistrate, Sub-divisional Magis- 
trate or Magistrate of the first class and any Magistrate 
especially empowered in this behalf by the Provincial Government 
or the District Magistrate. 

Change: — In sub-section (5) the words "or Magistrate of the first class" have 
been newly added by see. 41 of the Cr. P. C. Amendment Act, XVIII of 1923. By this 
amendment, all first class Magistrates have been generally empowered to hold inquests. 

The words "Provinaal Govemmenl” have been substituted for the %vord3 "Local 
Government" by sec. 4 of the Gos’cmmcnt of India (Adaptation of Indian Laws) 
Order. 1937. ‘ 

542. Scope: — ^^V’he^ the body cannot be found or has been buried, there ^ 
be no investigation under sec. 174. This section is intended to apply to cases in which 
an Inquest is necessary, which presupposes that the corpse must be available — Cul 
Hosa«, 1908 P.R. 27, 9 Cr.LJ 105. 

Proceedings under this section should be kept more distinct from the proceedings 
taken on the complaint — Culab Khan v. Chulam, 28 CrLJ. 26, 99 I.C. 58, 8 LahLJ. 
524, 27 P.L.R. 779, A.I.R. 1927 Lah. 30 See also Surendia v. Police Serteant given 
below in para. 545. 

The procedure under this section is for the purpose of discovering the cause of 
death and the evidence taken is very short — Chaman Lai v. Emp., 41 Gr.LJ. 639 
(612), 188 IC. 440. A.I.R. 1910 I.ah. 210 (214). 

543. Report: The report is different from the final or complete report men- 

tioned in sec, 173. Inquest reports must be written up and completed on the spot where 
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the inq’jcsl over the corp'« h bcin^ held Immediately the inquest is closed, the report 
thereof mil be put into a cover and handed over in the presence of the Panchayeldars 
to the constable about to take the corpse to the Medical Officer’s station for examination 
— ^^<td Pol, iUan , Vol. I. p. 85. 

Considering the important nature of the evidence which is generally’ supplied by 
the results of the /vjf moTlem examination, it is necessary that in such cases the result 
of the obserx*ation. external and internal, should be fully recorded. A verbatim report 
of the statements of witnesses examined at the inquest may often be of great use to the 
Court m testing the value of cndence subsequently p\en—Pachudayan, 9 MLT. 321, 
12 Cr.L.J 124. A medical man may use the post mortem report to refresh his memory 
when ginng evidence! but the report itself is not admissible in evidence — Rogkuni, 
9 Cal 455 (451); Ram Santp, 6 CWJ^’ 98 (101). The accused is entitled to a copy 
of the post mortem report — ^farutkamutka Kudumban. 50 Mad. 750, 52 MLJ. 601, 
28 Cr L J. 463. 91 I C 532, 1927 M \V N. 392, A I R 1927 Mad 512 

l\’hen a Medica' officer is not examined at the beginning of a post mortem inquiry, 
a copy of the post mortem certificate ought to be given to the accused for the purpose 
of enablmg him to conduct his defence. Similarly, he should be given a copy of the 
inquest report (excluding statements made therein, which the accused is not entitled 
to get, under see 162) when the investigating police-officer is not examined at the 
beginning of the inquirj- — Afaruthamutha Kudumban. SO Mad 750, 52 MLJ. 601, 
28 Cr.L.J. 463 (464), 91 IC 532. 1927 MWN 392, AI.R 1927 Mad 512. The 
investigation under this section is made by the police-officer, and the statements arc. 
therefore, statements made to a police-officer "in the course of an investigation under 
this chapter" under sec 162, Cr P. Code The fact that the inquest is held in the 
presence of two or more respectable inhabitants docs not render the statements taken 
there any the less statements made to a Police-officer Such statements are, therefore, 
not public documents of which accused is entitled to a copy and the procedure which 
governs the grant of copies of statements under sec 162, Cr P. Code, governs also 
the grant of copies of statements made at the inquest— ifucf, following Peramasami 
Kaidu. 22 MLW. 784, 91 I C 532 See also Hans Raj v Emp, AIR 1936 Lah. 
341 (344), 16 Lah 345, 37 PLR 6(6, 1936 Cr.C 264, 161 IC. 900, 37 CrLJ. 5(M 
and the Notes under the heading "Inquest Report" in Note 501. There is no objection 
whatever to the accused being granted a copy of the statements made by witnesses 
at the inquest inquiry; and if the record of the inquest proceedings is in the custody 
of the Court, the Magistrate should allow certified copies to be given upon the application 
made on behalf of the accused If the inquest report is not in the Court, the Magistrate 

has power under sec 94, Cr P. C, to call for it to be produced by the police 

CJiowIef. 26 CrLJ 426, 85 IC. 42, 20 MLW 745, A.I.R. 1925 Mad 424 

Special diary not necessary in all cases: — ^"The Lieutenant-Governor does 
not think that special diaries are intended or necessary in all cases of inquiry into 
unnatural deaths. The report desenbed m sec 174, Cr P. Code is very much the same 
in character as the special diary of sec 172 If the Police-officer investigating sees 
reason to suspect crime, the inquiry becomes one under sec. 172 and special diaries 
become as a matter of course necessary, but in ordinary cases in which the inquiry is 
made and completed in a few hours, there seems to be no necessity of reporting the facts 
first m a special diary and then in the report prescribed by sec. 174. IVhen, however, 
the inquiry is prolonged or lasts for more than one day, the diary should be sent to 
inform the District Supenntendent and Magistrate of what is going on. The Lieutenant- 
Governor would, therefore, rule that in cases of any complexity or in which the inquiry 
lasts over one day, or in which a crime is suspected, special diaries should be sent In 
anticipation of the final report, which will be made under sec 173 if a crime is detected, 
and under sec 174 it the death is from acadent or unnatural causes. It is to be 
understood that in the Station Diary everything done by the Police will be entered"— 
Bengal Police dreular, 1872, page 107, 

C:r— 36 
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175. (1) A police-officer proceeding under section 174may, 

Power to summon by order in writing, summon two or more 
persons. persons as aforesaid for the purpose of the 

said investigation, and any other person who appears to be 
acquainted with the facts of the case. Every person so summoned 
shall be bound to attend and to answer truly all questions other 
than questions the answers to which would have a tendency to 
expose him to a criminal charge, or to a penalty or forfeiture, 

(2) If the facts do not disclose a cognizable offence to 
which section 170 applies, such persons shall not be required by 
the police-officer to attend a Magistrate’s Court. 

Punishment: — A person who fails to attend in obedience to the order issued 
under this section is punishable under sec. 174, I. P. Code. 

It should be noticed, however, that the word 'truly’ which has been ormtted from 
Sec. 161 is still retained under this section, probably through oversight; but as the word 
has been retained, a person givnng false answers to questions put to him is liable to 
prosecution under sec. 193, I. P. C If he refuses to answer the questions, he is 
Punishable under sec. 179, I. P. Code. 

It should be further noted that the obligation to answer truly all questions attaches 
only to the persons summoned by the Police-officer, If a person voluntarily comes 
forward without any summons, and makes false statements, he cannot be prosecuted 
for perjury~M«f. Hayat, 23 Cr L J. 82, A I.R. 1922 Lah. 133, 1922 P.W.R. 6. 65 I.C. 434. 

544, Record of statement: — ^The statements of witnesses examined at the 
Inquest should be recorded veTbatim in the report, as the statements may be of great 
Use to the Court in testing the value of evidence subsequently given — In re Pachudayan, 
9 M L.T. 321, 12 Cr.L.J. 124. 9 I.C. 730, 1911 M.W.N. 138. 

•176. (1) When any person dies while in the custody of 

Inquiry by Magistrate the poHcc, the nearest Magistrate empower- 
into cause of death. jnqucsts shall, and, in any other 

case, mentioned in section 174, clauses (a), (b) and (c) of sub- 
section (1), any Magistrate so empowered may, hold an inquiry 
into the cause of death either instead of or jn addition to the 
investigation held by the police-officer, and, if he does so, he 
shall have all the powers in conducting it which he would have 
in holding an inquiry into an offence. The ^lagistrate holding 
such an inquiry shall record the evidence taken by him in con- 
nection therewith in any of the manners hereinafter prescribed 
according to the circumstances of the case. 

(2) Whenever such Magistrate considers it expedient to 

Power to disinter make an examination of the dead body of 
corpses. j^ny person who has been already interred, 

in order to discover the cause of- his death, the Magistrate may 
cause the body to be disinterred and examined. 

545. Object: — ^This section proceeds on the basis that enquiry into a suspicious 
death should not depend merely upon the opinion the Police may form, but that there 
should be a further check by enabling a local Magistrate to hold an independent inquiry' 
—Laxmmt^'fvan. 30 Bom.L.R. 1050, 29 CrXJ. 1063 (1071), A.r.R. 1938 Bom. 3D0, 
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112 I.C. 557. The Magistrate is empowered to hold an inquiry into the cause of 
death, and if he does so, is invested with all the powers which he would have in holding 
an inquiry- into an offence. That would bnng ^e proceedings within tiie meaning 
of an ‘inquir}'* as deffned by sec. 4 (1) (k), Cr. P. C., and of a 'judicial ploceeding' 
as defined by sec. 4 (1) (m), Cr. P. Code Therefore a Magistrate holding judicial 
pnxcedings in which it is necessary for him to come to a finding as to the cause of 
death and as to the person cr persons, li anybody, responsible for that death, must 
be conydered to be acting as a ‘Court’. IMicii holding an inquiry under this section, 
he IS acting as a Court subordinate to the High Court for the purposes of the Contempt 
of Courts Act (XII of 1926) — Adroeete-Cneral v. Maung Chit Maung, 41 Cr.LJ 
470, 187 I C 573, A I R. 1940 Rang 68 

The inquest held under lliis section cannot take the place of the inquiry contem- 
plated by see. 202 — Sureiidra v. Pohee Sergeant, 35 C.WN 1032 (1033), 1932 Cf.C. 
106, 33 CrLJ 218, 135 I.C 787 Therefore, if a Magistrate dismisses a complaint 
under sec 203, on a consideration of an inquest report, he acts illegally — Ibid 

Jurisdiction of Presidency Magislralcs — ^The Presidency' Magistrate is not ousted 
of lus jurisdiction to ho’d a preliminary inquiry into a charge of murder, because 
the Coroner has held an inquiry Into the cause of death and has committed the accused 
to the High Court under see 25 of the Coroner’s Act (IV of 1871)— Md. RajuJin, 
16 Bom. 159; /ogeshwar. 31 Cal. 1 . 

Power to dijfntcr corpses A Pohee officer making an investigation under this 
section has no power to cause a dead body which has been already interred, to be 
dianterred in order to examine it Such power is conferred on a Coroner under sec. H 
of the Coroner’s Act (IV of 1871) and on a Magistrate holding an inquest under the 
present section. 

S48. Revision: — Proceedings under this section are now liable to revision by 
the Court under secs. 433 and 439, by reason of the repeal of sub-section (3) of sec. 435 
by the Amendment Act of 1923— Latminorayon, 30 Bom L R 1050, 29 Cr.L J. 1063 
(1066), A I R 1928 Bom 390. 112 I.C 567. 

In an earlier Calcutta case it was he’d that as there was nothing in this section 
which required that a Magistrate holding an inquiry under this section was bound to 
make a report or to come to a finding, the report of the inquiry under this section into 
the cause of a suspicious death was not a judicial proceeding, and therefore where he 
«ent a report of the result of his inquiry to his executive superior (the Distnct Magis- 
trate) the High Court could not call for it under sec 435 — Troylokkanath, 3 Cal. 742 
(752, 753), 3 CL R 59 In other words, an inquiry under sec 176 was a judicial 
proceeding, but the report of an inquiry under this section was not so, and could not be 
sent for by the High Court under sec. 435. 



PART VI. 

PROCEEDINGS IN PROSECUTION. 

CHAPTER XV. 

Oi- THE Jurisdiction oi* thu Criminal Courts in 

iNQUIRlIiS AND TrIAUS. 

A — Place of Inquiry or Trial. 

177. Every offence shall ordinarily be inquired into and 
Orinary place of in- tried by a Court within the local limits of 
quity or trial. whose jurisdiction it was committed. 

547. General Rule: — All crime is local? the jurisdiction over the crime belongs 
to the country where the cnme is committed— A/cc/ecrf v. Attorney-General, L.R. 
(1891) A C 458 Crimes m their nature are local, and the jurisdiction of crimes is local 
— v. Verelst. 2 Blackstone, p 1(68. Crime is purely local, i.e., depends on the 
law of the place in which it is committed, and not on the nationality of the person who 
commits it— Sirdar Curdaval v. Rajah of Fundkote, 11894) A.C 670. See also fivandas 
Savehand. AIR. 1930 Bom. 490 (491), 32 CrLJ. 331. 129 I.C. 385, 32 BomL.R. 
1195, 55 Bom. 59. Ind Rul. 1931 Boro. 161, 1930 CrC. 1026 Therefore, Biili* 
Indian Courts have no jurisdiction to try offences committed and completed outside 
the British territory— /fcraAim. 1894. PR. 7j Ranchhod, 2 BomL.R. 337j Siddha v. 
Biliiifi, 7 Mad. 354j Anonymour, 6 MH.C.R. App 3. As to the jurisdiction of British 
Indian Courts over offences committed by subjects of the Crown in places outside 
British India, see sec. 188. 

Wheaton in his Elements of International Law says : — "The judicial power of every 
independent state extends to the punishment of all offences against the municipal laws 
of the state by whomsoever comroitlcd within the territory, also to the punishment 
of all such offences by its subjects wheresoever committed’’ (Edition 1885, p. 179). 
To the same effect is Philimore’s International Law, 3rd Edition, Vol. I. P 216 
According to Mr. Mayne in his Criminal Law, 3rd Ed , p. 956, "the jurisdiction of the 
mofussil Courts depends upon the offence having been committed within their local 
limits. See Ilursee Mahapatro v Dinohundo Palra, 7 Cal. 523. — Ganga, 34 All. 451 
(454). 9 ALJ. 696, 13 CrL.J. 575. 

The general principle of mtcmaUonal law is that every person who is found within 
a foreign state is subject to, and is punishable by, its Jaw. The English lawyers base 
this rule on the principle that a person who enters a state becomes entitled to the 
protection of its law, and is, therefore, bound to render it obedience. It is, perhaps, 
sufficient to say, in the words of Baron Pollock, "Otherwise the criminal law could not 
be administered according to any nvilizcd method” (Queen v Gauz, LR. 9 QBD. 93 
at p. 100). The state to which the accused belongs can only demand that he be fairly 
tried under iKe municipal law of the forum, provided such law is in conformity with 
those sanctions of justice which all dsulized nations hold in common, and docs not 
contravene some special right acquired by treaty by the country whose aid is invoked. 
(Taylor’s “International Public Law," 1901. page 242) — Adams v. Emp, 26 Mad. 
607 (617). 

Sections 177 to 185, Cr. P. Code, deal with the venue or the place of the trial of 
crimes. Sec. 177 reiterates the wen-e^abti^cd common law rule referred to m 
Halsbury’s Laws of England, VoL 9, para. 83, that the proper and ordinary venue for 
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tile trial of a cnme is the area of jurisdiction in which, on the evidence, the facts 
occurred and are alleged to constitute the crime But this rule is subject to several 
well-recosnircd exceptions, and some of these exceptions are contained in the subsequent 
sections of the Code. The common rule referred to above, determines the venue of 
an offence commenced and completed within the territorial jurisdiction of one and the 
same Court. But a criminal offence may be commenced within the jurisdiction of one 
Court and completed wnthin the jurisdiction of another Court. And it stands to reason 
that such an offence may be tried by either the Court m which it was commenced or 
the Court in which it was completed It was so provided in England by sec. 12 of 
(1826) 7 Geo IV, c 64 — .Vulb/ti Tnathdas v. Jethanand MatvaJotnal, 38 CrL.J. 512 
(517), 9 R.S. 222, 31 SL-R- 123. 168 IC 89. A.I R 1937 Sind 69 (F.B.). 

The doctrine that the law of the counlrj* where a crime has been committed governs 
the nature of the offence and that the Courts of that country alone have jurisdiction to 
tiy the offender is a wcU-estahlished principle of international law. As pointed out by 
^Yood^offe in lus Commentarj* on the Criminal Procedure Code all the sections m 
Chap. XV are to be read subject to the general rule that an act committed on land 
outside British terntory by a foreigner not being a serx'ant of the King is not an offence 
triable by the Bntish Courts and that lUus <d) to sec 179 must be read subject to 
this general rule — Cokaldas v. Emp. 35 CrLJ 585 ( 587), 27 SLR 392, 148 IC 135, 
A.IR. 1933 Sind 333. 1933 Cr.C 1130, 6 RS 180 See also Note 577 

548. Offence: — ’This chapter deals with the place of inquiry and trial in 
respect of oSfncet only: an application under sec. 488 for maintenance is not a complaint 
of an o^ence, and the protisions of this section are not applicable to determine the 
jurisdiction of a Court competent to entertain such application— Wifdep/ions«i v Malone, 
1885 P.R. 13; Bii/iert Daj v. Nanakt, 1893 P.R. 3 Contra — Btbi Nur v Shah Walatl, 
1883 P.R. 9 and In re Malrolm De Castro. 13 All 348, 1891 AWN. 115, where it was 
held that neglect to maintain a wile being an offence punishable under this Code under 
' sec. 488, the place for its tnal must be determined by the provisions of this Chapter. 
But the amendment (1923) of sec 488 (9) shows that the section does not contemplate 
any offence. 

So also, proceedings under Chapter XII are not proceedings in respect of an offence, 
and therefore seC. 182 does not apply to a proceeding under sec 145 — Maharaja Hot- 
bullubk V. Bajrani Das, 3 C WJ4. 148; nor does sec 185 apply to determine jurisdiction 
in respect of such proceeding— Rwi/ro Fratap v. Detcan, 12 A.LJ. 390, 15 CrLJ 520 

Similar remarks may also apply to proceedings under Chapters VIII and X 

“Ordinarily”; — ^The word "ordinarily" indicates that this Uction is a general 
one and must be read subject to the special provisions of the succeeding sections. Thus, 
this section must be read subject to the special provirions of see 197 (2) which ovemde 
llir; general rule contained in this section; and the_ Local Government may specify any 
Court for the trial of a public servant, inespective of the place where the offence was 
committed — Maung Ka, 4 LBR. 265, 8 CrLJ 70 

Digamy The word "ordmanly” must be taken to mean "except in the case provided 
hereinafter to the contrary.” Therefore, an offence of bigamy can only be tried by the 
Court Within whose jurisdiction the bigamous marnage took place — Goverdhan, 29 CrL J 
533, 109 I C 357, 30 BomLR. 387, A.IR. 1928 Bom, 140, following Bhagwatia, 83 I.C 
577, 3 Pat. 4ir, 26 Cr.LJ. 49, A.IR. 1925 PaL 87; Ramnarajan v Emp.. 38 CrL J 769 
(773), ILR. 1937 Bom 244, 39 BonLUR. 61. 169 IC 526, 10 RB 34. A.IR 1937 
Bom. 186 The offences of bigamy and abetment of bigamy are triable only m the 
district in which the second marnage or the abetment takes place — Amir Chand v Emp , 
2t3 Cr L.J. 525, 85 I C 365, 6 L.L J. 422. A 1 R 1924 Lah. 732. 

For the purpose of an offence under sec 5 of the Child Marnage Restraint Act 
(XIX of 1929) it is only the marriage thpt has to be considered It is quite immaterial 
where or when or by whom the Ttiak ceremony was performed Under this section the 
offence must ordinarily be tned by a C3ourt within the local limits of whose jurisdiction 
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the marriage was solemnized — Matuk Das v. Vinayak, 35 Cr.L.J. 1175, 150 IC. 993, 
1934 A.L.J. 681, 57 All. 83. 

549. Local jurisdiction: — Although this section lays down tliat every offence 
must be inquired into and tried by the Court within whose jurisdiction it was committed, 
still if the offence is inquired into or tried by a Magistrate who has no territorial juris- 
d'Ction over the place of offence, it would be at most an irregularity which would be cured 
bv sec. 531 if such commitment or trial has occasioned no failure of justice — Rayan Kullt, 
26 Mad. 640; Ass/. Sessions Judge v. Ramammat, 36 Mad. 387; Doraisamy, 30 Mad. 94. 
This section only provides for the ordinary place of inquiry and trial, and there is no 
difficulty whatsoever in reading it along rrith sec. 531, Cr. P. C., the result being that a 
conviction cannot be set aside merely on the ground that the trial has taken place in a 
wrong district but that the party aggrieved is entitled to have the conviction set 
aside if he shows that such error has in fact occasioned a failure of justice — Ackaraja 
Singh, A.I.R. 1936 Pat. 410, 15 PatT 418, 17 P.L.T. 543. ^V^lere a Magistrate 
being empowered to commit to the sessions, but having no territorial jurisdiction over 
the place of offence, commits a case to a Sessions Court which has junsdiction over 
tile place, the commitment is valid and cannot be quashed under sec. 532, even though 
the objection to such commitment is taken before the commitment — Alibi Dedi, 17 
Mad. 402. But no Judge or Magistrate can try to pass an order of committal m 
respect of an offence committed outside the Ptovtnee altogether. Such a trial or order 
of committal is illegal and the illegality cannot be cured by sec. 531 — Bhagivalta, 3 Pat 
417 (422), 26 Cr.L.J. 49 Sec 531 cures any defect due to want of legal jurisdiction 
unless there has been a failure of justice by the exercise of such irregular jurisdiction— 
Lttkhan, 35 Cr.L.J. 973 ( 976), 149 I C. 533, 1934 Cr.C 587, 11 O.W.N. 534, A.I,R. 1M4 
Oudh 200. 

Cojwmifwenl 'lo xoiong Sessions ; — Where a Magistrate commits a case to a Sessions 
Court other than the one within whose local jurisdiction the offence has been committed, 
the commitment is merely irregular and would be cured by sec. 531; the High Court 
will not quash the commitment but will direct the transfer of the case to the Court 
having jurisdiction— T/miSiM, 8 Bom. 312; Atmarom. 2 Bom.L.R. 394; Ram Die, 
18 All 350; Wahid Bux, 1929 Cr.C. 678 (681) (Sind). But the Madras High Court, 
dissenting from the above cases, and following the Privy Council ruling in Ltdgerd 
v. Bull, 9 All 191, has laid down that a commitment to a Sessions Ckiurt having no 
territorial jurisdiction over tlie offence, is illegal and must be set aside; and the High 
Court would not be justified in upholding the commitment and directing the transfer 
of the case to the , proper Sessions Court — Asst. Sessions Judge v. Ramammal, 36 Mad. 
381 (391), 13 CrLJ. 35. 13 I.C. 275, 1912 M.W.N. 3. 22 MLJ. 141, 10 M.LT. 563. 
Tills is also the view of the Patna High Court — Bag^atia, 3 Pat. 417, 26 CrL.J. 49, 
83 I.C. 577, A.l R. 1925 Pat. 187; and of the Oudli Court — Skeo Dayal, 23 OC. 87, 
57 I C. 459, 21 CrLJ. 635 (following 36 Mad 387). But where a commitment was 
made to the High Court Sessions in respect of two offences, one of which was com- 
mitted within, and the other without, the original jurisd.ction of the High Court, held 
that the High Court could, on the grounds of expediency and convenience, proceed 
witli the trial, the irregularity being cured by see. 531. Ev-en if the High Court had 
no jurisdiction on Ita'original side to try the case, an order could be made under sec. 526 
directing the trial lo take place at Uie High Court Sessions. And the High Court ordered 
accordingly— CaM<7/*a//ij, 42 Mad. 791, 37 MLJ. 60; 20 Cr.L.J 48t, 1919 M.\V.N. 808, 
51 l.C. 468. Sec also Mohanlal Aditjam. 30 CriJ. 191, ll3 I.C. 617, 30 Bom.L.R. 
1253, A.I.R. 1928 Bom. 475, Ind. Rul. 1929 Bom. 183 where under similar circumstanecs 
the High Court directed the withdrawal of the charge which was not committed within 
the ordinary criminal jurisdiction of the High Court. 

UTicn the offence was committed in the local limits of the jurisdiction of the 
Sfss’ons Court of Howrah, the commitment, if it is to be made by the Central Children 
Court in Calcutta, should be made not to the High Court Sessions but to the Sessions 
Co-art at Honrah— tot/ij Sahu. 33 Cr.LJ. 645, 138 IC. C26, A.I.R. 1932 Cal. 487, 
33 C.WN, 161, 1932 CrC. 479. 59 Cal 856, Ini Rul 1932 Cal 479. 
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530. Holding trial outside British India: — ^^Vhere an offence has been 
coinnutled within the local limits of the jurisdiction of a District Majistrate, he cannot 
ti^' that offence at some place outade British India — ^AfeneHal, Ratanlal 376. 

551. Effect of irregular arrest:— The irregualnty of an arrest is not a 
ground for in\-alidating all proceedings and trials subsequent to the arrest— 5ofc/jfl, 6 
P.R. 1^; Cofc’Kifo, 1 P.R 1911, 12 CrLJ. 113. Thus, a Magistrate should not acquit 
an accused merely because the officer who arrested the accused did not belong to the 
circle m which the arrest was made — Ravalu. 26 Mad 124, 1 Weir 630 And so, where 
the subject of a Native State, who having committed an offence in British India, escaped 
into the Native State, was arrested by the Bntish police without the inler\’ention of 
that State. /itW that the subsequent Inal and conviction of the accused were not affected 
by the irregulanty ol the arrest— Sobho. supra. Sec also Vtnayak, 35 Bom 225. 

552. Effect of transfer of territory to Native State: — Where an 
offence was committed in a place within British territory, but some time after the 
commitment of the case to the Court of Session and before the commencement of the 
trial, the place in which the offence was committed ceased to be a Bntish territory and 
became part of a Native Slate, it was held that this fact did not oust the junsdiction 
of the British Court to try the offence — Ram Naicsh, 34 All 118, 9 A.L J. 51? Ganga, 
34 AIL 451, 9 A.LJ. 696, 13 CrL.J. 575 Similarly, if, pending an appeal froi^a 
conncUon, the place where the offence had been comnulled was transferred to a Native 
State, it was held that this transfer ol territory did not deprive the Court in which the 
appeal had been filed of its jurisdiction to hear it — Mahabxr, 33 All 578, 8 ALJ. 630, 
12Cr.LJ 401. 

Effect of transfer of locality of offence to a different district: — 
Under sec. 177, Cr. P. C., every offence shall otdmanly be enquired into and tried by 
a Court within the local limits of whose jurisdiction it was committed IVhere the 
offence was ccsmiltted within the local jurisdiction of the Magistrate who took cogni* 
aanee, he was authorued under sec. 177, Cr P. C., to try the case or to commit it to 
Sessions. The fact that the locality in which the offence was committed was subse* 
quently tiansfened to another District did not oust the junsdiction of the Magistrate. 
Since he had jurisdiction to take cognizance, he had jurisdiction to commit the case to 
the Sessions Court Even if the Committing Magistrate had no terntorial jurisdiction 
at the time of the commitment and it were considered that he had on that account no 
jurisdiction to make the 'commitment, such want of jurisdiction would not be a good 
ground for setting aside the order of commitment in view of the provisions of sec. 531, 
Cr. P. C — Sayeruddtn Piamanik, 40 CrLJ. 270. 179 I C. 805, A.IR 1939 Cal. 159, 
ILR (1938) 2 Cal. 357. 

552A. Contempt of Court; — Contempt of Court is not an offence within 
the ambit of the Penal Code, but nevertheless it conloims to the ordinary rule that 
the junsdiction of the Court is determined by the place where the offence is committed 
and not by the place where the offender may happen to reside — Rajah v. WitkeTinglon, 
35 Cr.L.J. 962, 57 Mad. 831, 66 M L.J. 650 See also Mali Lai. 45 Cal. 169 (173) ; L. R. 
V. Mali Lai, 41 Cal. 173j Surendta Nath v. Clue/ /nsrfce, 10 Cal. 109 

552B. Jurisdiction when can be questioned: — A point of jurisdiction can 
be raised at any stage It can be raised before the Sessions Judge although it was not 
raised before the Committing Magistrate— BAagateo/ia, 3 Pat. 417, 26 CrLJ. 49 (50), 
S? IC. 577, A.IR. 1925 Pat. 187} A, KaUek, 28 CrLJ. 452 (453), 101 IC. 484 
1927 M\V.N. 221, 52 ML.J. 5U, AIR. 1927 Mad 544. 

178. Notwithstanding anything contained in section 177, 
the Froz'iiicial Government may direct that 

to bTimd rtsS “"7 committed for 

sessions divisions. trial in any district may he tried in any 

sessions divisions; 
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Provided that such direction is not repugnant to any direc- 
tion previously issued by the High Court under section 15 of , the 
Indian High Courts Act, 1861, or section 107 of the Government 
of India Act, 1915, or section 224 of the Government of India 
Act, 1935, or under this Code, section 526. 

Amendment: — ^The words "Provincial Government" have been substituted for 
the words ‘‘Local Government” and the words “or section 224 of the Government of 
India Act, 1935" have been inserted after "Act, 1915” by the Government of India 
(Adaptation of Indian Laws) Order, 1937 

553, The Local Government of Burma has no power under this section to transfer 
a case committed to the Court of the Recorder of Rangoon for trial, to the Court of the 
Commissioner. But it can transfer a case from the District of Rangoon to the Sessions 
Judge of Pegu — Nta Tka, 10 Cal 642. 

179. When a person is accused of the commission of any 
Accused triable in dis- offence by reason of anything which has 
trict where act is done or been done, and of any consequence which 
where consequence ensues, ensiled, such offence may be inquired 

into or tried by a Court within the local limits of whose juris- 
diction any such thing has been done, or any such consequence 
has ensued. 

IlhstratioHS. 

(o) A is wounded within the local limits of the jurisdiction of C^rt 
X, and dies within the local limits of the jurisdiction of Court Z Tlw 
offence of the culpable homicide of A may be inquired into or tried by X 
or Z‘ , 

(b) A is wounded within the local limits of the jurisdiction of Court 

X, and is, during ten days within the local limits of the jurisdiction of Court 

Y, and during ten days more within the local limits of the jurisdiction of 
Court Z, unable in the local limits of the jurisdiction of either Court Y or 
Court Z to follow his ordinary pursuits. The offence of causing grievous 
hurt to A may be inquired or tried by X, Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction 
of Court X, and is thereby induced, within the local limits of the jurisdiction 
of Court Y, to deliver property to the person who put him in fear. The 
offence of extortion committed on A may be inquired into or tried either 
by X or Y, 

(d) A is ^\ollnded in the Kati\e State of Baroda, and dies of his 
wounds in Poona The offence of causing A’s death may be inquired into 
and tried in Poona. 

554. Scope of section: — ^This section applies when the act (or omission) is 
an offence by rca«on of anjlhing which has been done and oj any consequence which 
1 as ensued. Bui where the act or (omission) is a complete offence itTespeetive oj any 
consequence which has ensued, this section docs not appl>% and the offence is to be 
inquired into and tried only by the Court within whose jurisdiction the act was com- 
mitted (sec. 177). This section contemplates two things. The first is that the offender 
has done an act and the second is that a consequence has followed from such act and 
the olTcndcr is being tried for the offence as a result of both the act and the consequence; 
OT vn other words, the act done by him does not by itscU render him liable for the 
offence; and that it is the act coupled with the consequence which constitutes the offence 
and mal cs him liable for it. That bring so, there is hardly any scope for argument 
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ihat the consequence referred to in this section does not mean the consequence which 
is one of the ingredients of the offence — ^MuJfcAi Ttrathdas v fethanand A/afi'flfomof, 
38CrLJ 512 (518), 9 RS. 222, 31 SLR. 123, 168 I C. 89. AIR. 1937 Sind. 69 (F.B ). 
The offences contemplated in this section are those which are not complete till a 
specified consequence has ensued The consequence must be an essential ingredient 
of the offence and it must arise within the jurisdiction of the Court trying the offence 
—Diiran Smgfc, AIR. 1936 Nag 55 (63). 161 I.C. 635, 1936 Cr.C. 367, 36 Cr.LJ. 474. 
Thus — 

£*flmf)7cs : — (a) The offence of falsification of accounts (sec. 477A. I. P. C.) is 
complete as soon as the accounts are falsified, and any consequence resulting from it is 
immaterial for the offence. Therefore, it is to be tried only by the Court withm whose 
junsdiciion the accounts were falsified, and not by any other Court— ^Snamiwirf/ion v. 
AnnamaJat. 4 ML.T. 481, 9 Cr.LJ. 92. 

(6) lATiere a person who was assaulted by the accused in Baroda had his leg 
completely broken there and then came to British India where he remained for 2 months 
in the hospital, it was held that the offence of grievous hurt was complete m Baroda by 
the fracture of the leg, irrespective of any consequence (t’lr., the injured man lying in 
ho'pital) ensuing in British India' therefore the offence could not be tried in Bntish 
India— Sirdar A/rru v. Jethabhai, 8 BomLR 513, 4 CrLJ 54 

(c) INTiere a dacoity was committed m a Native State and some stolen property 
was found concealed by the accused in the British territory, it was held that the offence 
of dacoity was complete in the Native State irrespective of retaining the stolen property 
in the British temtorj’. and could not be tried m British India— v Lakhya, 1 
Bom so 

(d) fSTiere a woman sold in District A her minor girl to a prostitute, who took 
the girl to District B, it was held that the offence of selling a minor girl for the purposes 
of prostitution was complete in District A. and that the posses>ion of the girl in Distnct 
B was not a consequence completing the offencei the Magistrate of Distnct B had no 
junsdiction to try the offence — 6 Agra 46 

(e) The offence of infnngement of copynght is complete as soon as the book 
infringing the copyright is printed, and it does not depend for its completion upon any 
consequence (eg, loss of money to the complainant) such as contemplated by sec 179. 
Therefore, the offence is to be inquired into and tried under see 177 at the place where 
the infringing book was printed— /fohdas v Katam Chand. 1916 P.R 28, 18 Cr.L.J. 353, 
38 I C. 737 

(/) IVhere a person consigned some goods Iiom Distnct F to Distnct K, and the 
consignee misappropriated the goods at K. it was held that the consignee could he tried 
m K and not in F, because the accused was not charged by reason of any consequence 
or loss which ensued to the consignor at F, but solely by reason of what was alleged to 
have been done at K — Nubhat Ram v. Kallu Ram, 4 0 C 376. 

(g) A\Tiere a complaint was made before a Magistrate at Aligarh that a person 
had dishonestly and fraudulently, two days after he became insolvent, realised at Calcutta 
the money due in respect of certain bundles which the complainant purchased, it was 
held that the offence should be inquired into at Calcutta where the offence (sec. 415, 
I P. C ) was committed and not at Aligarh where tlie loss ensued to the complainant— 
Bahu Lai v Ghansham, 5 AL.J 333, 7 CrLJ 394. 

(/i) AVTicre the offence of kidnapjring is coramitied outside BnUsh India, the 
subsequent act of conveying the kidnapped person to British India is not such a 
consequence as is contemplated by this section, so as to give jurisdiction to a Bntish 
Indian Court over the offence committed outside Bntish India — Bhnta Sanlal v Dama 
Santal. 20 C.WN. 62. 17 CrLJ. *1285 /«• Mol S'ngb. 1901 P.R Ij Koochri. 7 SL.R 
17. 14 Cr.L.J. 439. 

(i) The accused induced the complainant to purchase a barrel at Meerut on the 
false representation that the barrel contained a certain quantity of spirits At Agra it 
was discovered that the quantity was less than what it was represented to contain. It 
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Provided that such direction is not repugnant to any direc- 
tion previously issued by the High Court tinder section 15 of , the 
Indian High Courts Act, 1861, or section 107 of the Government 
of India Act, 1915, or section 224 of the Government of India 
Act, 1935, or under this Code, section 526. 

Amendment: — ^The words "Provindal Government" have been substituted for 
the words ‘‘Local Government" and the words "or section 224 of the Government of 
India Act, 1935" have been inserted after "Act, 1915” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

553. The I.ocal Government of Burma has no power under this section to transfer 
a case committed to the Court of the Recorder of Rangoon for trial, to the Court of the 
Commissioner But it can transfer a case from the District of Rangoon to the Sessions 
Judge of Pegu — Nga TIta, 10 Cal. 642. 

179. When a person is accused of the commission of any 
Accused Iriuble in dis- ofifence by reason of anything which has 
trict where act is done or been done, and of any consequence which 
ccherccousequcncecusuc. inquired 

into or tried by a Court within the local limits of whose juris- 
diction any such thing has been done, or any such consequence 
has ensued. 

Illustrations. 

(а) A Is wounded within the local limits of the jurisdiction of Court 
X, and dies within the local limits of the jurisdiction of Court Z The 
offence of the culpable homicide of A may be inquired into or tried by X 
or 2. 

(б) A is wounded within the local limits of the jurisdiction of Court 

X, and is, during: ten days within the local limits of the jurisdiction of Court 

Y, and during ten days more within the local limits of the jurisdiction of 
Court Z, unable in the local limits of the jurisdiction of either Court Y or 
Court Z to follow his ordinary pursuits The offence of causing grievous 
hurt to A may be inquired or tried by X, Y or Z. 

(c) A IS pul in fear of injxiiy within the local limits of the jurisdiction 
of Court X, and is thereby induced, within the local limits of the jurisdiction 
of Court Y, to deliver properly to the person who put him in fear. The 
offence of extortion committed on A may be inquired into or tried either 
by X or Y. 

(rf) A is wounded in the Native State of Baroda, and dies of his 
wounds in Poona The offence of causing A's death may be inquired into 
and tried in Poona 

554. Scope of section: — ^Tbis section applies when the act (or omission) is 
an oflence by rea«on of anything which has been done and of any consequence which 
l.as ensued But where the act or (omission) is a complete offence mespective of any 
consequence which has ensued, this section does not apply, and the offence is to be 
inquired into and tried only by the Court within whose jurisdiction the act was com- 
mitted (sec. 177). This section contemplates two things. The first is that the offender 
has done an act and the second is that a consequence has followed from such act and 
the offender is being tried for the offence as a result of both the act and the conscquencei 
or In other words, the act done by him docs not by itself render him liable for the 
offence; and that it K the act coupled srith the consequence which constitutes the offence 
and maJ cs him l.able for it. That being so, there is hardly any scope for arg'Jincnt 
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ihal ihc con^ucnce referred to in this section does not mean the consequence which 
is one of the ingredients of the offence — Afuilfti Tiialhdas v. Jetbanand Matvalomal, 
3SCr.LJol2 (518), 9RS 222. 31 S UR. 123, 168 I.C 89. A I.R. 1937 Sind. 69 (F.B.). 
The offences contemphted in this section are those which are not complete till a 
specified consequence has ensued. The consequence must be an essential ingredient 
of the offence and it must arise \rjthin the junsdiction of the Court trying the offence 
—Diuan Smjft, AIR. 1936 Nag 55 (63). 161 IC. 635. 1936 Cr.C. 367, 36 CrLJ. 474. 
Thus — 

Examples —(a) The offence of fal^fication of accounts (sec. 477A, I P. C ) is 
complete as soon as the accounts are falsified, and any consequence resulting from it is 
immaterial for the offence. Therefore, it is to be tried only by the Court within whose 
jurisdiction the accounts were falsified, and not by any other Court — Sicaminalfion v. 
AnMmalai. 4 MLT. 481, 9 Cf.LJ. 92. 

(b) INTiere a person who was assaulted by the accused in Baroda had his leg 
completely broken there and then came to Bntish India where he remained for 2 months 
in the hospital, u was held that the offence of gne\-ous hurt was complete m Baroda by 
the fracture of the leg. irrespective of any consequeno; (vii , the injured man lying in 
hospital) ensuing m Bntish India: therefore the offence could not be tried in Bntish 
India — SndttT Meru v Jtlkabhai, 8 Bom.LR 513, 4 Cr.Lj. 54 

(c) IVTiere a dacoity was committed m a Native State and some stolen property 
was found concealed by the accused in the Bntish territory, it was held that the offence 
of dacoity was complete m the Native State ittespcetive of telaimug the stolen property 
in the Bntish territory, and could not be tned in Bntish India— v. Lakhya, 1 
Bom. 50 

id) tVhere a woman sold m Distnet A her minor girl to a prostitute, who took 
the girl to Distnct B, it was held that the offence of selling a minor girl for the purposes 
of prostitution was complete m District A, and that the possession of the girl in District 
B was not a consequence completing the offence: the Magistrate of Distnct B had iw 
jurisdiction to try the offence-^ Agra 46, 

(<) The offence of infnngement of copyright is complete as soon as the book 
infringing the copyright is printed, and it docs not depend for its completion upon any 
consequence (eg, loss of money to the complamant) such as contemplated by sec. 179 
Therefore, the offence is to be inquired into and tried under sec. 177 at the place where 
the infringing book was pnnted— K«/n/as v Kaiam Chand, 1916 PR. 28, 18 Cr.L J 353, 
38 1 C. 737. 

(/) ^Vhere a person consigned some goods from District F to District K, and the 
consignee misappropriated the goods at K, it was held that the consignee could be tried 
in K and not in F, because the accused was not charged by reason of any consequence 
or loss which ensued to the conagnor at F, but solely by reason of what was alleged to 
have been done at K — Ntrbhai Earn v. Kallu Earn, 4 OC. 376. 

(|) Where a complaint was made before a Magistrate at Aligarh that a person 
had dishonestly and fraudulently, two days after he became insolvent, realised at Calcutta 
the money due in respect of certain hundics which the complainant purdiased, it was 
held that the offence should be inquired into at Calcutta where the offence (sec. 415, 
I. P. C.) was committed and not at Aligarh where the loss ensued to the complainant — 
Babit Lai v. Ghansham, 5 A L J 333, 7 Cr.L.J. 394 

(/i) Where the offence of kidnapping is committed outside British India, the 
subsequent act of conveying the kidnapped person to British India is not such a 
consequence as is contemplated by tWs section, so as to gi\e jurisdiction to a British 
Indian Court over the offence comrmtted out»de British India — Bbuta Santal v. Damn 
Santal. 20 C.WN. 62, 17 CrL,J '128; fat Mai Swgfe. 1901 P.R. 1; Koochti, 7 S.LR. 
17. 14 CrLJ. 439 

(») The accused induced the complainant to purchase a barrel at Meerut on the 
false representation that the barrel contained a certain quantity of spirits. At Agra it 
was discovered that the quantity was less than what it was represented to contain. It 
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V. 2 & held that the Agra Court had no jurisdiction, because the offence of fraud had bceA 
comnutted and completed at Meerut, and that the discoverj- of the fraud at Agra after 
the deliver^' of the aAcIe tvas not a ‘consequence which has ensued' within the meaning 
of sec. 179— PragdflS v. Daulalrem, 13 A.LJ, 1067, 16 Cr.L.J. 825, 31 I.C. 1001. 

(;) IMiere a petition under soc. 21 of the Income Tax Act (1918) was falsely tenTied 
at a place in the Tanjore District and was presented in the Ramnad District, held that 
the offence of false \enfication was completed in the Tanjore District, and the Ramnad 
Magistrate had no jurisdiction — In re Mohideen. 45 Mad 839, 43 MLJ. 475, 23 
Cf.LJ. 619. 

(k) The accused sent from Madras a V. P. parcel to the complainant at Hyderabad 
in consequence of an order by the complainant for some tea. 'The complainant paid the 
V. P. amount, and took deliverj* of the parcel which on opening was found to contain 
only saw-dust. Held that the cheating was complete when the money was handed o\’Ci 
to the Post Office at Hyderabad, and the subsequent delivery' of the money by the Post 
Office to the accused at Madras was not a necessary ingredient of the offence; sec. 179 
did not apply, and the offence being committed wholly at Hyderabad, the Madras Court 
had no jurisdiction— 52 AfLJ. 511, 28 CrXJ. 452. A.IJ?. 1927 Mad 544 
The Bombay High Court dissented from this \Tew and held that the accused could 
be tried at the place where the V.-P. parcel was posted — Gafur Karimbux, 31 CrLj. 
1155, 127 I C 177. 32 Bom.L.R. 785. A.I.R. 1920 Bom.' 358. 

The accused at Coonoor gave the telegram for despatch from Tanjore to one J., 
in order to cheat one P. Assuming that the accused caused the despatch of the telegrara 
at Tanjore, the Tanjore Court had jurisdiction to try the accused for an offence under 
sec. 420 read with sec. 511, I P. C~Raman Chetliat, 28 CrJ..J. 93, 99 I.C 127, 51 
MU. 635, A.I.R. 1927 Mad 77. 

(0 The accused was charged with Iddnap^g a girl at Bombay and with having 
abetted the ccmmitting of rape on her at Ahmedabad. Held that the Bombay High 
Court had no jurisdetion to try the accused for the btter offence — Mchanlel, 30 CrI-J. 
191, 113 I.C. 617, 30 Bora.L.R. 1253, .A.I.R. 1928 Bom. 475. Ind. Rul 1929 Bom. 185 
(ffl) In cases under sec. 361, I. P. C, the 'laJang’ is not a continuing offence 
but is complete as soon as the person concerned is out of the keeping or control of 
the guardian. The same applies to enticing also No doubt enticing in itself may 
be a continuous proc«s, but enticing from a particular person cannot be so, if., it 
cannot continue after that person's control lias ceased. Consequently where the accused 
entices and lakes a msmed woman in Madras and brings her to Bombay, the Bombay 
Court has no jurisdiction to try the offence under sec 493, I. P. C— Rawnorejen v 
38 Cr-U. 769 ( 773), I.L.R. 1937 Bom. 244, 39 Boni.I.J?. 61, 169 1.C 526. 10 
R.B. 34. A.I R. 1937 Bom. 186. 

555. Criminal misappropriation and breach of trust: The offences of 

cnmir.al misappropriation and breach of trust have been specially pros*ided for in sec. 181 
(2), and so it has been held in some cases that tlie provisions of that section and not 
of sec. 179 should be applied in determining the pbec of trial of those offences. That 
is sec. 179 is controlled by sec. ISl (2)— 21 CM'.N. 573, 18 Cr.Uf. "62. 
41 IC 138, 44 Cal. 912 (915); CunoKonJa v. Saiti. 29 C.W2s. 432 (434), 26 CrU- 
725; Mchtab Din. A.I.R. 1924 Lah. 663 (665). 25 Cr.U 410; CrdksT, 21 AU- 
621. 24 CrU. 929. A.I.R. 1924 AH. 77 (78); /{ycTdcs. 55 Bom. 59. 32 CrU- 331 
{334)(F.B ); Co::katan. 1 PO-T. 20(», 21 Cr.lj. 519, 5S I C, 175 (177); .4/i Mahomed 
Kassin. 9 Ra.-;g 338, 32 CrU. 1120 (1125). 

This section has no applicaLo.-! to the offence cf crimmal breach of trust which 
is gos-emed by sub-sec. (2) of see. 181. Cr. P. Code— //wda v. .Iff Hussain. A.I R- 1910 
CaL3o7 (368). 

But in numerous other cases, the Ctnrts. ins:e.id of felloxvinc the abos-e rule, hasu 
bunched upen a discu-srn as to whether the oon-equcnce of wroncful caused to the 
principal by reason of the cn of the accused is an esNrriii.il inrird-ent of the offences 
of criminal rn:sap?ropn3li''n a'ld breach of trust. .\nd th.'s ha« led to a disTfrcnec of 
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rr:r.ion aniong the High Courts. One \*jew is that the ^vrongful loss is not an essential 
pan of the crime; the offence docs not depend on any consequence which has ensued 
but only on the act wh'ch has been done, and, therefore, section* 179 does not apply 
The offence is triable at the place where the misappropnation took place (sec. 181). 
Another tnew is that the consequence of loss to the principal is a nccessaiy ingredient 
of the offence, and, therefore, the accused can be tried under this section either at the 
place where the offence was committed or at the place where loss ensued to the principal 
Ste these two sets of cases Cited m Notes 557 and 563, infra 

556. Cases where either Court has jurisdiction: — Where an act is an 
offence by reason of any consequence which ensued, the offence is triable eitlier by 
the Court within whose junsdiction the act was committed or by the Court within 
whose jurisdiction the consequence was ensued Thus — 

(o) ^\■he^e a petition presented to a person at Lahore contained defamatory 
statements against another, and was published at Amntsar, it was held that the Amritsar 
Court had jurisdiction to try the oficnce of defamation, because the publication at 
Amntsar completed the oRence and was a consequence by reason of which the accused 
was charged with the offence of defamation — Mahesh Das. 1885 PR 41 

(b) ^Tiere an alleged defamatory letter is wiiUen and posted m Madras with a 
snew to its being read at Tmneselly, the offence of defamation is triable either in Madras 
or in Tinnevelly — Arisbwantnr/i v Parasurema. 44 MLJ 648, 32 MLT 164, 24 
CrI..J. 309, 72 1 C. 69. 

(c) llhere A sent goods by Railway from Karachi to Lahore under a false descrip- 
tion, the Court at Lahore could under this section try A lor the offence of cheating, as 
the consequence of A's act, fir , the loss of freight to the Railway Company, was an 
ingredient of the offence and took place at Lahore, the Head quarters of the Railway 
Company — Chulam Ali, 1900 P.R. 7. 

(d) In fulfilroent of a contract the accused consigned uvetal tins of groundnut oil 
at Salem (Madras) to the complainant at Dhuha (Bombay) The tins when opened 
were found to contain groundnut oil mixed witli rock oil The complainant thereupon 
filed a complaint of cheating in the Magistrate's Court at Dhuha. Held that the Dhulla 
Court had jurisdiction for the deception took place at Dhuha where the complainant 
became the victim of the deceit in consequence of the accused’s act— /cwmfldoj, 17 
Bom.L.R, 389, 16 Cr.L J. 433; Yusuf Alt v Wakajuddin. 12 A.L.J 1022, 16 Cr.L.J. 719 

(e) Wliere the accu<!ed residing at Lahore recovered money from a Bank at 
Bombay on a forged draft of the Amritsar Branch of the Punjab National Bank of 
Lahore, it was held that the Lahore Court had jurisdiction to try the accused for an 
offence under sec. 420, I. P. C., as the consequence {vh, loss to the P. N. Bank) 
contemplated by this section ensued at Lahore where the Head Office of the Bank was 
situated — Ishar Das, 108 P W.R. 18, 8 CrD.J. 75 

Cheating : — ^The offence of cheating may be tned either at the place where the 
cheating was committed (where the accused resided) or at the place where the loss 
ensued to the complainant, » e., where the comp'ainant resides or his firm is situated— 
Girdhdr. 21 ALJ. 621, 24 CrL.J. 929, A.IR 1924 AU 77 ( 78)j Madho v. Gobardhan. 
in O W.N. 239, 1933 Cr.C. 425 (431); CatrilU v. Kishoze, 26 Cal 746 (747). 3 C.1V.N 
598; Gobindram. 32 CrLJ. 924, 132 IC. 477, AIR. 1931 Sind 94. Ind Rul. 1931 Sind 
9.1, 1931 CrC. 491. 

Tlie complainant charged the accused before the Criminal Court at Bu-xar with 
having cheated him over a cheque given by the accused to the complainant at Cya in 
part paiTuent for a business The cheque on presentation in Calaitta was dishonoured 
by the Bank Certain correspondence passed between the parties and the complainant 
alleged that the crucial letter by which, for the first time, he was clearly led to realise 
that there had been an intention, to cheat on the part of tlie accused was received by 
him at Bu-xar. Held that the prosecution could have been initiated either in Buxar.-or 
in Gja, or in Calcutta — Afelcalfe v Vatson, 25 Cr.LJ. 81, 76 LC. 17, A I R. 1924 Pat 
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was held that the Agra Court had no jurisdiction, because the olTence of fraud had betv 
committed and completed at Meerut, and that the discovery of the fraud at Agra after 
the delivery of the article was not a ‘consequence wliich has ensued’ within the meaning 
of sec. 17&— Pragdfls v Daulatram, 13 ALJ. 1067, 16 Cr.L.J. 825, 31 I.C. 1001. 

(;) Where a petition under sec 21 of the Income Ta-X Act (1918) was falsely venfied 
at a place m the Tanjore District and was presented in the Ramnad District, held that 
the offence of false verification was completed in the Tanjore District, and the Ramnad 
Magistrate had no jurisdiction — In re Mohideen, 45 Mad 839, 43 MLJ. 475, 23 
Cr.LJ. 619. 

(ft) The accused sent from Madras a V, P. parcel to the complainant at Hyderabad 
in consequence of an order by the complainant for some tea. The complainant paid the 
V. P. amount, and took delivery of the parcel which on opening was found to contain 
only saw-dust Held that the cheating was complete when the money was handed over 
to the Post Office at Hyderabad, and the subsequent delivery of the money by the Post 
Office to the accused at Madras was not a necessary ingredient of the offence? sec. 179 
did not apply, and the offence being committed wholly at Hyderabad, the Madras Court 
had no jurisdiction— Z.afeep, 52 ML.J 511, 28 Cr.L.J, 452, AIR. 1927 Mad. 

The Bombay High Court dissented from this view and held that the accused could 
he tried at the place where the V.-P parcel was posted — Gafur Karimbut, 31 CrLj- 
1155, 127 IC. 177, 32 BomLR. 785. A I.R 1930 Bom” 358. 

The accused at Coonoor gave the telegram for despatch from Tanjore to one J . 
in order to cheat one P. Assuming that the accused caused the despatch of the telegram 
at Tanjore, the Tanjore Court had jurisdiction to try the accused for an offence under 
sec. 420 read with sec 511, I P. C— /?«mon Chettiar, 28 CrL.J. 95, 99 I.C. 127, SI 
MLJ. 635, A, I.R. 1927 Mad 77. 

(I) The accused was charged witli kidnapping a girl at Bombay and with hawnS 
abetted the committing of rape on her at Ahmcdabad Held that the Bombay High 
Court had no jurisdiction to try the accused for tlie latter offence— 30 Cr.Lj. 
191, 113 IC. 617, 30 BomLR. 1253. AIR. 1928 Bom 475, Ind. Rul. 1929 Bom. 185 

(w) In cases under sec 361, I. P. C, the ‘taking’ is not a continuing offence 
but IS complete as soon as the person concerned is out of the keeping or control of 
the guardian. The same applies to enticing also No doubt enticing in itself may 
be a continuous process, but enticing from a particular person cannot be so. ‘j 
cannot continue after that person’s control Ttas ceased Consequently where the accuse 
entices and takes a married woman in Madras and brings her to Bombay, the Bombay 
Court has no jurisdiction to try the offence under sea 498. I. P. C.—Ra 7 nnaia)<‘n v 
Cmp, 38 CrL.J 769 (773), IL.R. 1937 Bom. 244, 39 BomLR. 61. 169 IC. 526. lO 
R-B. 34. A.I R. 1937 Bom 186. 


555. Criminal misappropnalion and breach of trust;— The offences oj 
criminal misappropriation and breach of Inist have been specially provided for m sec. 
(2), and^so it has been held in some cases that tlie provisions of that section and noj 
of sec 1/9 should be applied m determining the place of trial of those offences. 

(2)-Sim7i«cAa/flm, 21 C.W.N. 573. 18 Cf.LJ. '6'- 
•H I CX 138, 44 Cal. 912 (915); Cunananda v. Santi, 29 C.W,N. 432 (434), 26 Cr.LJ 
P'”' (665), 25 Cr.L.J. 410; CirdhcT, 21 AW 

^ fm-andas, 55 Bom. 59. 32 CrL.J. 331 

(334) (FB); CowkaTan. 1 PLT. 200, 21 CrLJ. 519, 55 I C. 175 (177) s Aff 
hassim, 9 Rang 338, 32 CrLj. 1120 (1125). 

This ^tion has no application to the offence of criminal breach of trust wW* 
f r. Codc-Huda V. All Hussain. A I R- 
tai. ob7 (3o8) . 


But in numerou. other casts, the Courts, instead of folio. inE the above rule, have 
bunched upon a discusson as to »helher tlie consequence of uronEful loss caused to 
rrineipal b> reason of the an of the accused is an essential inErcdient of the oflenee* 
o! criminal misappropnalion and breach of trust. And this has led to a divercencc 
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rpinion airong the High Courts. One xiew is that the wrongful loss is not an essential 
part of the cri’ne? the offence docs not depend on any consequence which has ensued 
but only on the act whidi has been done, and, therefore, section 179 does not apply. 
The offence is triable at the place where the misappropriation took place (sec 181) 
Another tier is that the consequence of loss to the principal is a necessary’ ingredient 
of the offence, and, therefore, the accused can be tned under this section either at the 
place where the offence was committed or at the place where loss ensued to the principal 
Ste these twu sets of eases oted in Notes 557 and 563, wfra 

556. Cases where cUher Court has jurisdicticn: — Where an act is an 
offence by reason of any consequence which ensued, the offence is triable either by 
the Court within whose junsdiclion the act was committed or by the Court within 
whose jurisdiction the consequence was ensued Thus — 

(o) ^NTiere a petition presented to a person at Lahore contained defamatory 
statements against another, and was published at Amntsar, it was held that the Amritsar 
Court had jurisdiction to try the offence of defamation, because the publication at 
Amntsar completed the offence and was a consequence by reason of which the accused 
was charged with the offence of defamation — ^^a^.fsh Das, 1883 PR. 41 

(6) ^tTiere an alleged defamaiori letter is wntten and posted in Madras with a 
\ic\v to its being read at Tinneselly. the offence of defamation is triaole either in Madras 
or in Tinnevelly — Nris^Bawnrti v Patosuiama. 44 MLJ 648, 32 MLT 164, 24 
CriJ 309. 72 I.C. 69 

(c) \\'here A sent goods by Railway from Karachi to Lahore under a false desenp- 
tion, the Court at Lahore could under this section tr^* A for the offence of cheating, as 
the consequence of A’s act. fit . the loss of freight to the Railway Company, was an 
ingredient of the offence and took place at Lahore, the Head quarters of the Railway 
Company — Gfiufam Ali. 1900 P R 7. 

{d) In fulWment of a contract the accused consigned several tins of -groundnut oil 
at Salem (Madras) to the complainant at Dhulia (Bombay) The tins when opened 
were found to contain groundnut oil mixed with rock oil The complainant thereupon 
filed a complaint of cheating in the Magistrate’s Court at Dhul-a. Held that the Dhulia 
Court had jurisdiction for the deception look place at Dhulia where the complainant 
became the vdctim of the deceit m consequence of the accused’s act— /cninarfas. 17 
BomLR. 389, 16 CrLj 433! Thw/ A li v ll'afea/uddm, 12 A.LJ. 1022. IS Cr.L.J. 719 
(<) Wliere the accused residing at Lahore recovered money from a Bank at 
Bombay on a forged draft of the Amntsar Branch of the Punjab National Bank of 
I-ahore, it was held that the Lahore Court had jurisdiction to try the accused for an 
offence under sec. 420, I P. C., as the consequence fi/ir, loss to the P. N Bank) 
contemplated by this section ensued at Lahore -where the Head Office of the Bank was 
situated— /sfiar Das, 108 P.W.R. 18, 8 CrL.J. 75. 

Cheating * — The offence of dieating may be tried either at the place where the 
cheating was committed (where the accused resided) or at the place where the loss 
ensued to the complainant, i e , where the complainant resides or his firm is situated — 
GiTdhdr, 21 A.LJ. 621, 24 Cr.LJ 929, A.I R 1924 All 77 (78); hfadho v. Gobardhan, 
10 O.W.N. 239, 1933 CrC. 425 (431); CalvtlU v. Ktshose. 26 Cal 746 (747), 3 CW.N. 
598j GobindTOm, 32 CrLJ. 924, 132 1C. 477, AI.R 1931 Sind 94, Ind. Rul. 1931 Sind 
91, 1931 Cr.a 491. 

Tlie complainant cliarged the accused before the Cnminal Court at Buxar with 
having cheated him over a cheque given by the accused to the complainant at Gya in 
part payment for a business The cheque on presentation in Calcutta was dishonoured 
by the Bank Certain correspondence passed between the parties and the complainant 
alleged that the crucial letter by wludi. for the first time, he was dearly led to realise 
that there had been an IntentiorLto cheat on the part of the accused was received by 
him at Buxar Held that the prosecution could have been initiated eUher in Buxar.'or 
in G>a, or in Calcutta — Metcalfe v. Wotson, 25 Cr.LJ. 81, 76 I.C 17, AIR. 1924 Pat 
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70?. &w 2 Vj Suiendia v. Cobardkan, Zi CrX-J- 7S5, 144 I.C. 556, 10 O.W27. 229. 
A.I.R r/i2 O-JiT 215. 1923 Cr.C. 425. IntL RuL 1923 Ou* 263. 8 Luck. 331. 

Tit'! zrcaif-d v.tre r.ith zttaaptif-z to chest the ofSce-in-dargt of the 

OjTTf^r/, Pyrrhzy, by clsl.*n.n? p 2 )-jnent of halves <rf certain currency nirtes. The 
d'xhnU'Tn tinned i.n £up;>?rt of the claim was ptfsted in Calcutta. Hf-'i that the 
tjffixirj: was triable in Calcutta — Amutya, 23 CrL.J, 184, 76 IC. 424, A.IJ?. 1923 
Cal. 401. 

TIk acoi'Ad CTAcd wmc money to the complainant Rho inaituted a criminal case 
szsinit the accused in the Court of a Majiitca^ at Cujrat under eec 420, L P. C, 
that llj* accused from a place in the Bombay Presidency-, a letter addressed 
to hj.ni in Suh Kalan in Gujrat District, and jnrjred for Rs. 400, inlendmg to use the 
crm:pl3ina,nt'« receipt given to the Post Oflke as proof of discharge of accusecTs 
Uttd Uiat llie Gujrat Court had jurisdiction, under this section if not also under sec 177, 
Cr. P. Cod?, to try this case— A'araj'n Dat v. Prem Chand, 32 Cr.L.J. 995, 132 LC 
851, 22 PI.R, C. Ind. Rul. 1931 I.a.h. 701. follouing Arura v. Crouft. 20 LC. 595, 299 
PUR. 1913, 10 P.H. 1913 (Cr.). 14 Cr.LJ. 435. 30 P.1V.R, 1913 (Cr.)? M. A. HoUtk. 
101 I.C 481. 1927 M.1V,N'. 221. 52 M-LJ. 511, 28 Cr.L.J. 452, A.I.R, 1927 Mad. 544 
and Jantnadai Vaianjt, 29 I.C. 65, 17 Com.L.It. 339, 16 Cr.L.J. 433. 

Tlic accuv-d entered into a contract of purchase at X with a partner of a £mi 
whkh was situated at Y. The accused was prosecuted for an offence of cheating in 
rc-ixct of the contract In Uic Court of a Magistrate at Y. Htld that it sras not the 
comp'ainanl but his firm at Y wlio were cheated, that the consequences resulting frura 
the deception practised by the accused at X ensued at Y, that sec. 179 applied to this 
case and that the Court at Y had jurisdiction lo try- the case— Emp. v. Atma Ram, 
36 Cr L J. 490, 131 I.C. 315, A I.R. 1931 AIL 846. 1934 Cr.C IKO • 

IVhere the allegations were that the accused cheated the complainant by giving 
tpurious gold pieces in return for money and that the money was paid to the accused 
at T and the rpurious coins were handed oser to the complainant at another district, 
the complainant was cheated and parted with the money at T and the case can be 
tried by the Sub-divisional .Magistrate of T— A'ofcse Padayaeki, A I.R. 1940 Mad. 649, 
1910 MAV.N, 391. 51 M L.W. 522, (1910) 1 MLJ. 7(». 1910 M Cr.C. 109. 

S<r al*o Note 531 (i) and (k). 

557. Consequence: — In some cases it has been hsid that the ‘consequence* 
mentioned in this section is the fnimary comfquence, and not any’ secondary conse- 
riuence o( the offence; the primary consequence should be taken into consideration in 
determining the jurisdiction; thus, where an accused living in Nandyal was appointed 
agent for the sale of the oil of the complainant living in Madras, and when called on 
to account the accused failed to do so. AeW that the offence of criminal breach of trest 
W.SS triable at Nandyal and not at Madras, because the firm’s loss at Nandyal was a 
primary' consequence, and the loss at Madras the firm’s head quarters where the funds 
were kept, is a secondary one which is not sufiiacnl to attract the operation of this 
section— A'n'jfcnamaefcan' v, Shaur Ha/lace <C Co. 39 Mad 576, 16 CrJ-.J. 491, 29 
IC. Xil. 18 M.1-.T. 2.3, 1915 M W.N. 418. 29 MLJ. 178. The loss to the principal 
is not an essential ingredient of the offence of criminal misappropriation. The offence 
is romplcte if the conversion is done with the intention of causing wrongful gain to 
the offender, irrespective of any loss which may ensue to any other person. The 
offence docs not depend on the consequence which has ensued but only on the act 
vhich has been done. This section, therefore, does not apply and the offence is triable 
at the place where the misappcoprution took place (section 181) and not where 
loss ensued to the principal — Sirnhaekatam, 4J Cal 912 (915), 21 C.\V.N. 573, 18 
Crl~J. 7C2. tl 1C. 138 The same s*icw is taken in Cunononda v. Sanli. 
26 CrUJ. 723. 29 C.W.N. 432 (431); Hamlilas. 38 Mad. 639 ( 611). 25 
IC. 135. 16 MLT. 503, 1914 MW.N. 891. 29 .\I.L.J. 1735 Mi Mahomfd Kassim. 
9 Rang 338, 32 Cr.L-J. 1120 (1123); Akmad Ebrakim v. .4. A. Cunny. 1 Rang. 56. 
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A-IR. 1923 Rang. 209 ( 210). 21 Cr.LJ. 746; Abdul v. Ramnetval. 21 CrL.J. 140, 54 
IC 677 ( 678) (Bur.)? Mahtab Din. AIR. 1921 La)i. 663 (665), 25 Cr.L.J. 410; 

Haq. 23 Cr.LJ. 743, A.I.R. 1924 Lah 353 (354); Baner/ec V. Potnis, 20 NLR. 
72. A.I.R. 1924 Nag. 252 ( 264), 25 CrLJ. 922; Ditcan Stngh, A.I.R. 1936 Nag. 55 
(63). 161 IC. 633. 1936 CrC. 367. 37 Cr.LJ 474; Jiwandas, 55 Bom 59 (F.B,), 
3? Cr.LJ. 331 (333), (overruling Ramtalan, 46 Bom. 641, and Cff/wr, 32 BomLR. 
785. 31 Cr.LJ. 1155); Gancshi Lai v. Natut Kishoje, 34 All 487, 10 AL.J. 45, 13 
Cr.L.J. 479, 15 IC. 319; Jagannath, A.I.R. 1931 All. 127. But in several other cases, 
a ^der interpretation has been pul on the word "consequence” which has been taken 
to include such secondary’ consequence as loss resulting to the employer by criminal 
breach of trust or failure to account lor monies misappropriated, at the head office 
the firm; and this section has been held to apply, and the offender has been held 
to be triable either by the (2ourt of the pbee where the misappropriation or breach 
of trust took place, or by the Court of the pbee where such secondary consequence 
has ensued (i e , where the complainant resides or the head-office of the firm is situated) 
— Langiidge v. Alklns, 35 AIL 29; Shco Shankar V. Mohan, 19 A.L.J. 69s Rich, 52 
All. 894, 31 CrLJ 865 (distinguishing Ganesht Lai v. Nand Kishore, supra); Mahadeo, 
32 All 397, 6 I C. 563. 7 ALJ. 319, 11 Cr.LJ 372; Uttam Chand. 1902 P.R. 2; 
Lakhmi Charul, 1901 PR 24; Asst Sessions Judge v. Ramaswami, 38 Mad. 779; 
Abdul Latif v. Abu Md. Kastm. 26 C.WN 175 (176); Coiind. 22 SLR. 404. AI.R. 

1929 Smd 30, 114 IC 99. 30 CrLJ 249; Md. Raslird Khan. 27 Cr.LJ. 992 (All ); 
O'Brien. 19 All 111, 1896 AW.N 191; Bn; Lot. 33 Cr.LJ 711. 139 I C. 159. AIR. 
1932 AIL 367, 1932 CrC. 403, 1932 ALJ 269. Ind Rul. 1932 All 531; Madho 
Surendra Sahei v Cobardhan Lai. AIR. 1933 Oudh 215, 144 I C. 566, 1933 CrC. 
423, 34 CrXJ. 785. 8 Luck 381. 10 OWJ4 239. Ind Rul 1933 Oudh 263; Trikamjt 
Pamananjt Bhatia v. Emp . AIR. 1933 Nag. 23. 145 I C. 550, 1933 CrC 75, 6 R.N. 
51. 34 CrXJ 1038 

But during recent years the pendulum has very nghtly swerved to the former 
A*iew All the chartered High Courts are now agreed that ‘consequence’ is confined 
to that which is an ingredient of the offence for which an accused person is being 
tried— Jl/uJfeAi Tsralhdas v feihcnand Matvahmal. 38 CrLJ. 512 (520), 9 RS 222, 
31 SL.R 123, 168 IC 89. A.I R. 1937 Smd 68 (FB). overruling Cobimf, 22 SL.R. 
404. 114 I C 99. A I R 1929 Smd 30, 30 CrLJ 249 See also Kashi Ram, 35 Cr.L.J. 
982, 149 IC 420, AIR 1934 All 499 ( 503), 1934 Cr.C. 596. 1934 ALJ. 308. 56 
All 1047, 6 R A. 902 (FB); Jtvandas Savchand. 55 Bom 59, 129 l.C. 385, AI.R. 

1930 Bora. 490, 32 BomLR 1195. 32 CrLJ. 331. 1930 CrC 1026, Ind. Rul. 1931 
Bom 161 (F.B.); Curtada v Sariti. AIR 1925 Cal 613 (614), 29 CWJJ. 432, 86 
IC. 213, 26 CrLJ. 725, 41 CLJ. 80; Pout De Flounder v. Emp.. 59 Cal. 92, 134 
I C. 433, A I R. 1931 Cal 528, 35 C.W N. 809, 1931 Cr.C. 680, 32 Cr.L.J 1167, Ind Rul 

1931 Cal. 817; Aya Ram v Gobtnd Lai, AIR 1933 AIL 559 (560), 144 l.C. 991, 34 
Cr.LJ 902, 1933 CrC 817, 6 RL. 41; Sreerama Moorti v Emp, AIR. 1935 Mad. 
189 (190), 154 l.C. 146. 1934 MWN. 1316, 41 M.L.W. 82. 36 Cr.LJ. 467, 68 MLJ. 
211, 1935 CrC. 227, 7 RM 416; Alt Mahomed Kasim v. Emp, AI.R 1931 Rang. 
164 (166), 134 IC 209, 32 CrLJ. 1120. 9 Rang. 338. 1931 Cr.C. 660, Ind Rul. 1931 
Rang 273; and Abdul Karim v Emp. A.I.R 1929 Pat 640 (642). 117 IC 309. 30 
CrLJ. 765, 10 PL.T. 161, 1929 CrC 369. Ind Rul 1929 Pat 421. 

In Jivartdas Savchand. 32 CrLJ 331. 129 IC 385, 32 BomLR. 1195, AIR. 
1930 Bom 490, Ind Rul 1931 Bom 161, 1930 CrC 1026, 55 Bom. 59 (F.B.), 
Madgavar, J , dealt with the question very lucidly. His I-ordship observed: “I agree 
entirely with the view of the learned Judge that cnminal breach of trust is not an 
offence which counts as one of its factors the loss, which is the usual consequence of 
the act, and that it is the act itself whidt in law amounts to the offence, apart from 
any such consequence; and, therefore, the jurisdiction to try an offence of criminal 
misappropnalion or cnminal breach of trust is governed by sec. 181, sub-see. (2), and 
not by sec 179. The only doubt In my mind is as regards the class of cases referred 
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to in the concluding portion of the judgment where by reason of the secrecy observed 
by the accused, doubt exists as to the eract manner, point of time or place where the 
misappropriation and cons-ersion, etc., takes plar». all matters within the spedal know- 
ledge of the accused himself and not of the complainant, who can only judge from 
any overt act of the accused showing the dishonesty, which is essentially necessary to 
be proved. In such cases, if and where the accused is under liability to render accounts 
at a particular time and fails to do so, such failure may be the first overt dishonest 
act to the complainant's knowledge and the Court within the local limits where such 
fa'Iure lakes place may have jurisdiction. But where the offence is completed at one 
place, the further liability to render account at another place and failure in rendering 
such false accounts at the second place, does not confer junsdiction under sec. 179 upon 
the Magistrate at the latter place since the offence is already completed at the former 
place.” 

In a very recent case the Full Bendi of the Allahabad High Court has talcen a 
similar view, holding that sec. 179, Cr. P. C, applies where the act done and the 
co.nsequence following that act must enter into the definition of the offence the com- 
mission of which is complained against. But where the offence is complete in itself by 
reason of the art having been done and the consequence is a mere result of it which 
was not essential for the completion of the offence, then sec 179 would not be applicable. 
In many cases of criminal misappropriation or breach of trust there may be conaderable 
difficulty in ascertaining the exact place, where or the exact point of time when the 
offence was in fart committed. In cases of such uncertainty sec. 182 would obviously 
apply. liitTicrc it is the duty of an agent not only to return specific goods to his prin- 
cipal, but to account for that and to render account, the offence of misappropriation 
may not be committed till he has dishonest intention ol causing wro'ngful loss to 
his masttr and wrongful gain to himself, and tkeiefote it may not possibly come mto 
existence till ultimately he refuses either to render account or to pay the balance due. 
This may happen not only at the place where he received money, but at the place where 
he is emplo>cd or his master reades— Kcjfti Rom, 35 Cr.L.J. 982. 56 All- 1047, 149 
I.C 420, A.I.R. 1934 All 499, 1934 CrC. 596, 1934 A.L.J. 308 (F.B.). 

Following the Full Bench cases quoted above it has been held that the 'consequence' 
referred to in sec, 179, Cr. P. C , must be a part of the offence with which the accused 
person is being charged. It is evident that the section can apply only to a case where 
a person is charged with an offence not only by reason of some art committed by him. 
but also by reason of some consequence which has ensued from the act. In the absence 
of any one of these two ingredients, the section would be wholly inapplicable. If ths 
consequence is such that even if it had not taken place the offence would have been 
Complete, sec. 179 would have no application Where, therefore, K filed a complaint in 
the Court of a Magistrate at Rajshahi in the province of Bengal charging A with the 
offence of cheating under sec. 420, I P. CX, and A was arrested at Cawnpore by the 
police in execution of a warrant Issued by the Magistrate and A launched a complaint 
in the Court of a Magistrate at Cawnpore charging K with an offence under sec. 500 
1. P. C. upon the allegation that K had deliberately made a false compbint in order 
to defame him, htld that the arrest of A at Cawnpore was not such a consequence as 
is contemplated by sec. 179, Cr. P. Code, and it could rot give the Cawnpore Court 
any jurisdiction to lr>’ the offence of defamation with which A charged K — Khicaja 
Mohd Abdul iMtif v. Montji Ahmad Abdul Halin. A.I.R. 1938 All. 632, 1938 A.LJ. 
969. 1938 AWJC. (HC.) 686, 178 IC. 713. 1938 A.LR. 894. 40 Cr.L.J. 128, 1938 
A CrC. 139. 

See Note 563. 

Section 179, Cr. P. C., does not come into operation in a charge of conspiracy to 
cheat as conspirators are not charged with the offence of conspiraej' by reason of any 
consequence which has ensued in pursuance of the conspirac>'. Before this section can 
be in\-oked it is necessary to show that "the consequence which has ensued” is an 



Sec. 179 1 THE CODE OF CRIMINAL PROCEDURE 575 

essential inp’cdicnt of the offence — Gokaldas v. Em/*, A.I.R 1933 Sind 333 (335), 

27 SL.R- 392, U IC. 135, 35 Cr.Lj 5K.6RS ISO. 1933 Cr.C 1130. See Note 560. 

Offence in Native State: — ^Fhe Courts in British India have always declined 
junsdirtion against foreigners for offences committed outside Bntish India, eg, for 
theft although the stolen properti was found in Bntish India— Ecg. v Aditgadu, 1 
Mad. 171; Smitfr. 6 Ca! 307, 7 CLR. 411; J?fg. v. LaUia Govitid. 1 Bom. 50j Abdul 
Latif, 10 Bora 186; Rancf.ood Daya, 2 BomLR 377? for criminal breach of trust; 
Babu Daldi, In re. 5 Mad 23; Hotmandas v CheUaTam, 5 SLR 267, 15 I C 836; 
for bein; m pos'css-.on in a Native State of property stolen from India, Eirfaf Singh. 

9 All 523, 18S7 AWN 131; Moheshtemi Prasad Singh, AIR. 1914 Cal. 725, 24 IC. 
915. 15 Cr.L.J. 537; for kidnappini; though the person kidnapped is concealed m British 
India; £J>Mfe Scnfel v Da>»a Santal 17 CrLJ 128, 33 IC 304; for instigating the 
offence of raurder outside Bntish India although the offence is committed in Bntish 
India? Rfg v PiTiat. 10 BHCR 356; of abduction m a Native State although the 
abducted weran was brought by the accused into British India — Kooehri, 7 SL.R. 17, 

14 Cr.L.J. 439. 20 IC 599; Anan^^gir. 7 SLR 128, 15 Cr.LJ. 511, 24 I C. 599; of 
conspiracy to cheat a firm in Bntish India \.hen the agreement to commit the offence 
of cheating was made in a Native State — Gokaldas v Emp , 27 SLR 392, 148 I.C. 135, 
AIR. 1933 Sind 333. 1933 CrC 1130. 35 CrLJ 585. 6 RS 180. See Note 577. 

As an offence comm.tled outside British India by a foreigner residing in a foreign 
country is not an offence punishable under the Indian Penal Code, there is no scope for 
calling in aid the provision of Cr P. C As pointed out by Woodroffe m his Com- 
mentary on the Cr P C all the scaions m Chap 15 are to be read subject to the 
general rule that an act committed on land outside Bntish territory by a foreigner rot 
being a servant of the King, is not an offence triable by the British Courts and that 
ilius (4) to sec 179 must be read subject to this general rule Apart from this it would 
appear that sec 179, Cr P C , does not come into operation in a charge of conspiracy 
to cheat as conspirators are not charged with the offence of conspiracy by reason of 
any consequence wh.ch has ensued in pursuance of the conspiracy'. IVTiere, therefore, 
the offence of conspiracy to cheat is committed outside British India, prima facte, it 
cannot be tried for tliat offence m BnliSh India— CofcoWas, AIR 1933 Smd M3, 
27 SLR. 392, 1933 CrC 1130 

IVhere certain jewels were entrusted by the complainant at Vellore (in British 
India) to the accused for sale on commission, and the latter converted the jewels to his 
own use by pledging tJicm at Bangalore city, it was held that the loss to the complainant, 
which was the consequence, occuned at Vellore, and this was sufficient under this 
section to give jurisdiction to the Bntisli Indian Court — Assl. Sessions Judge v. Rama- 
su’ami, 38 Mad 779 (780). 

The charge against the accused was that he committed the offence of public nuisance 
under sec 290, I. P. C., by arranging a marriage procession with music and by letting 
off fireworks in the French temloiy and thereby disturbing the sleep of the people living 
m the vicinity in the British territory Held that this section had no application to this 
case and tiiat the offence was not triable in Bnish India and that, assuming it had 
application, the provision of see. 188, Cr. P. C, must be complied with — SreeTamamurlhy, 
36 Cr.L.J 467. 154 I.C. 146, 41 MLW. 82. 1934 M.W.N 1316, AIR. 1935 Mad. 189. 

Illustrations: — The illustratinos arc not cchaustive, and to hold that all the 
consequences presenbed by tlie Legislature as conferring jurisdiction are limited to 

those specified m the illustrations-is not justified by the language of the section Iskar 

Das. 1908 P.W.R. 18, 8 CrL.J. 75 The illustration (d) to this section must be appbed 
with certain restriction. The offender in that illustration must be taken to be a subject 
of the Bntish Government; and a certificate of the Political Agent must be obtained 
under sec. 188 before he can be tried. If the offender is a subject of the Native State, 
he cannot be tried by the British Courts. See Gokaldas v. Emp. in Note 547. 

/ 
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180. When an act is an offence by reason of its relation 
Place of trial where ‘o which is also an offencc or 

act is offence by reason of which wotild bc an offence if the doer were 

relation to other offence, capable of committing an offence, a charge 
of the first-mentioned offence may bc inquired into or tried by a 
Court within the local limits of whose jurisdiction either act was 
d<me. 

Illustrations 

(a) A charge of abetment may be inquired into or tried either by the 
Court within the local limits of whose jurisdiction the abetment was com- 
mitted, or by the Court within the local limits of whose jurisdiction the 
offence abetted wms committed. 

(&) A charge of receiving or retaining stolen goods may be inquired 
into or tried cither by the Court within the local limits of whose jurisdiction 
the goods were stolen, or by any Court within the local limits of whose 
jurisdiction any of them were at any time dishonestly received or retained. 

(c) A charge of wrongfully concealing a person known to have been 
kidnapped may be inquired into or tried by the Court within the local limits 
of whose junsdiction the wrongful concealing, or by the Court within the 
local limits of whose jurisdiction the kidnapping, took place. 

558. Scope of section — Foreign territory: — ^The Code extends only to 
British territory, and the present section assumes the offence therein indicated to have 
been committed in a local jurisdiction created by the Code. Therefore, where a loreign 
subject in a foreign territory instigated the commission of an offence which was in 
conseqirence committed in British territory, it was held that the instigation not having 
taken place in any district created by this Code, the instigator was not amenable to the 
jurisdiction of a British Court— Pirfa*. 10 BHC.R 356s Ktshen Koer, 20 P.R. 1878. 
IVhen a house-breaking took place in a district in British India, and a non-British 
subject residing in a Native State was found to be in possession of the stolen property, 
held that that person was not triable by the British Courts — Afd. f/KSsain. 2 Lah L.J. 
318, 23 CrL J 560 The operation of this Code cannot be extended beyond the British 
territory, so as to give jurisdiction to a British Court to try a non-British subject 
residing outside British India for the offence of retaining stolen properties, although 
the theft of those properties irdght have taken place in British India— Mohestcuri. 18 
C.W.N. 1178 (1179), 15 CrLJ. 537, 24 I.C. 945} Kiipal Singh, 9 All. 523, 1887 A 
131. If, however, an Indian British subject is found in the Native State in possession 
of property stolen in British India, he can be tried by a Court in British India under 
this section, but a certificate ol the Political Agent under sec. 188 would bc necessary’— 
Session fudge v. Sundara. 26 M.LJ. 511, 11 Cr.L J. 306. 

But if the contrary things happen, f e , if the theft takes place outside British terri- 
tory. and the stolen property is brought within British India, the offence of retaining 
stolen property may be tried in BritiA India, although the offence of theft which was 
committed outside British India cannot be tried here — Abdul Latif. 10 Bom. 186 (188)5 
LatAva, 1 Bom. 50; Sutikur, 6 Cat 307. The contrary view in Moorga Chelty, 5 Bom. 
33S is no longer good law in snew o( the words "within or without British India" added 
to sec. 410, I. r. C. by the Penal Code Amendment Act VII of 1882. 

559. Abetment: — ^NTiere a person itsiding at C sends a letter to another at 
G through post inciting him to the commission of an offence, he is guilty of the offence 
of abetment as soon as the letter is received by and the contents known to the addressee 
at C and is triable at C, the place where the letter is received — SAee pial, 16 All. 389 
(390). 1891 A.W.N. 135. 
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Although an abetment of an offence nuRht have taken place outside the territorial 
jurisdiction of a Magistrate, yet under this section the abettor can be tried by a Magis- 
trate within whose temtonal jurisdiction the offence abetted was committed — Chenanna, 
1 Weir 155 (156). 

^\^le^e the abetment of the offence, as well as the offence itself, is committed in N 
(a place in the province of Bengal) but the abettor has a house in J (a place in the 
pro%-ince of Behar), the charge of abetment should be inquired into and tried in N and 
not in J. A committal order in respect of the charge of abetment passed by a C^urt 
in Behar is without jurisdiction and must be quashed If the abetment is committed 
both in a place inadc the province of Behar, as well as in a place outside that province, 
it may be inquired into and tried m a Court of Behix—Bhagwalta, 3 Pat. 417 (424), 
26 Cr.LJ. 49 

See Mohanlal in Note 554. 

Abetment i« British India of offence outside British India:— Where a British subject 
abets in British India an offence committed outside British India, he may under the 
amended sec. 103A, 1. P. C. be tried in British India— fluiu. 24 Bom. 287, In view 
of sec. 108A, 1. P. C, the dedsion in Ganpatrai. 19 Bom. 105 is no longer good law. 

560. Conspiracy: 'The offence of an attempt to murder a person in district 

R In pursuance of a conspirac>* entered into m district M can be inquired into and 
tried in cither of the two districts— Gurdit SiwgA, 24 P.R. 1917, 18 Cr.LJ. 514. But the 
Calcutta High Court is of opimon that if a conspiracy is entered into in District A and 
acts are commuted in pursuance of that conspiracy in District B, the Magistrate of 
District A can try the conspiracy but cannot try the accused in the same trial for acts 
comnuUed cutade his district. Even the fact that the offences could have been tried 
jointly under sec. 239 if committed within his junsdiction will not give him jurisdiction 
to try lhem-Bijs«tt'<jr. 28 C.W.N. 975, 26 Cr.LJ. 207 ( 208), A.l.R. 1924 Cal. 1034. 

INTiere the accused are charged with conspnracy to bring a false return of service 
in existence within the jurisdiction of the Court of Gya for the purpose of obtaining an 
ex parte decree in the Court of Manbhum, held that if there was any conspiracy, it 
was quite obviously not a conspiracy to obtain an ex parte or any decree for that matter 
but a conspiracy to bring certain evidence into existence and when that evidence ua's 
once brought into existence in the form of a service return containing the slgnat'jre of 
the peon and of the two witnesses, the offence would appear to have been complete. 
There is no doubt that the provisions of sec 179, Cr. P. C , do not apply, in so far as 
the words "and of any consequence which has ensued” are concerned, where the offence 
alleged is complete The conspiracy was complete at Gaya, and, therefore, the Courts 
at Gya have junsdiction — Abdul Karim v. Emp., 30 Cr L J. 765, 117 1 C. 309, 10 P.L.T. 
161, Ind. Rul. 1929 Pat. 421, A.1R. 1929 Pat. 640. 

IVhere the allegation is that it was in B, where the accused reside that they entered 
into a conspiracy and that one or two acts of (heating in pursuance. of the conspiracy 
were done within the jurisdiction of P, held that the Court at P cannot be clothed with 
jurisdiction to try the charge of conspiracy merely because the conspiracy and the 
different acts of cheating nught form part of the same transaction and the charges in 
respect of them might be tried together, that the charge of conspiracy should be laid in 
the Court at B and that the Court at P can have junsdiction only in respect of the 
acts of cheating alleged to have been committed within its jurisdiction — In re Dani, 
AIR. 1936 Mad. 317, 1935 M.WN. 1164, 1935 Cr.C 496, 37 Cr.L.J. 634, 162 I.C. 504. 
1936 Cr C. 301. 

Conspiracy is a substantive offence in itsdf. It is not given in one of the illustra- 
tions to sec. 180, Cr. P. C , as one of the offences which is an offence because of its 
relation to another offence, such as abetment which would give the Court junsdiction 
either where the juincipal offence or the connected offence was committed, nor can it 
bo brought within the meaning of the section itself. It is not one of the offences named 
in sec. 181. The gist of the offence of coosj^racy lies not In doing that act or effecting 
the purpose for which the conspiracy is formed nor in attempting to do any of the acts 
Cr.— 37 
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ror in inducing others to do them, but in the fonning of the scheme of agreement between 
the parties. It is no doubt true that someUmes it is difficult to ascertain the point of 
time when the alleged agreement is said to haw been made, that is to say, the point at 
winch a combination of several persons for a common object becomes unlawful. But 
the factum of the criminal agreement should not be confounded with its proof. In 
certam cases it may therefore be difficult for'the Courts to decide whether a particular 
agreement which forms the basis of a criminal charge was made or concluded at a 
particular time or at a particular place. But it does not follow therefrom that the 
scope of conspiracy would determme where the conspiracj’ or part of it occurred. It is 
not the act done in pursuance of the conspiracy but the place where the conspiracy 
was formed or made which determines the jurisdiction of the Court and it has been 
consistently held that in an indictment for conspiracy, the venue should be laid where 
the conspiracy was and not where the result of such conspiracy was put into execution 
—PuTsumal Gerimal, 39 Cr.L J. 630 (632), 175 I.C. 620, A.I.R 1938 Sind 108, 10 R.S. 
298; Gokaldas v. Emp., 27 SL.R. 392, 148 l.C 135, A.I.R. 1933 Sind 333, 1933 Cr.C. 
1130, 35 Cr.L J. 585, 6 RS 180. See also Russel on Crime and Misdemeanours, Edn. 8, 
p. 185. See also Gokaldas v. Emp., in Note 557. 

181. (1) The offence of being a thug, of being a thug and 

Being a thug or belong- Committing murder, of dacoity with murder, 
ing to a gang of dacoits. of having belonged to a gang of dacoits, or 
«c.p= (rom custody, «C. having, escaped from custody, may be 
inquired into or tried by a Court, within the local limits of whose 
jurisdiction the person charged is. 

(2) The offence of criminal misappropriation or of criminal 
Criminal mUappropria- breach of trust may be inquired into or tried 

tion and criminal breach by a Court within the local limits of. whose 
° jurisdiction any part of the property whic^ 

is the subj ect of the o ffence, was recei^^S rT-etgirrgd-bv Jhe 
actlis^ person or the offence was co mm itted. 

(3) The offence of theft or any offence which includes theft 

or the possession of stolen property,^ may be 
^ ' inquired into or tried by a Court within the 

local limits of whose jurisdiction such offence was committed or 
the property stolen was possessed by the thief or by any person 
who received or retained the same knowing or having reason to 
believe it to be stolen. 

(4) The offence of kidnappirig or abduction may be inquired 
K'dnapping and ab- into or tried by a Court within the local 

limits of whose jurisdiction the person 
kidnapped or abducted was kidnapped or abducted or was con- 
veyed or concealed or detained. 

580 A. Change: — Sub-section (3) has been amended by sec. 42 of the Criminal 
Procedure Code Amendment Act XVIII of 1923. “We ent->ree the enumeration of 
offences to include the potsession of stolen property. This will also cover the case of 
extortion. See the definition in sec 410, I. P. C ." — Report of the Select Committcf 
of 1916. 

As a result of this amendment, sec 181 (3) means that the offence of being in 
poiscss'on of stolen property may be inquired into either at the place where it was 
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It WHS found to be dishonestly possessed. This indeed is expressly 
I {b) to see. 180. It must be conceded that the language of sub- 
181 is open to objection. Hie words ‘such offence’ are intended to 
theft, but grammatically these words would mean any otience of 
property — Bhtma, <14 ALJ. 148, 27 Cr.L.J. 21 (22). 
of section: — This section docs not apply to the case of an 
ly a person who is not a bntish subject, outside Biittsk teiutoiy. 
ided to regulate the junsdiction of Courts in Bntish India, in respect 
ed in Bntish India, and cannot vary or abrogate the ordinary rule 
ject can be tried in British India for an obence committed outside 
na, 28 All. 372 (374) Ihis section only applies as between Courts 
reas whose junsdicbon has been bmited under sec. 12 — Tribhun, 
.L.J. 530 (531>} Adnigadu. 1 Mad. 171 (172). 
dacoity or theft or robbery was committed in a Native State, and 

! ' operty was found to have been concealed by the accused in Bntish 
the otience of dacoity, or theft or robbery could not be tried by 
:s, although the otience of retaining stolen property could be tried 
retaining ha\ing taken place in British territory — Lakhya, 1 Bom. 
i6. 10 Bom 180 (188)5 SM«*ur. 6 Cal. 307; Baldeuia, 28 All 372 
vigadu, 1 Mad. 171 (172). When a person escaped from lawful 
: btace and came into British India, held that the Bntish Court 
o try him for an ofience under sec 224, 1. P. C, as it was com- 
sh lnd.a— /ure, Ratanlal 870 (871). So also, where a ermuna! 
committed in a Nauve State, a Court in Bntish India bad no 
I, 5 SL.K. 260, 13 Cr.LJ. 530 ( 531). Where the offence of 
rutted out of British India, and the minor was brought into Bntish 
irt had no junsdiaion as the offence was complete out of Bntish 
India; even the fact that the person kidnapped teas conveyed to Bntish India would 
not give the Bntish Court jurisdiction, because the wxirds 'was conveyed' in this section 
<do not import any separate or discina ooence, where the offence was complete previous 
to such conveying— /fliffiaf 1 P.R, 1901; Koochri, 7 S.L.R. 17, 14 Cr.LJ. 439; 

Bhuia Santal v. Dama, 20 C.W.N. 62 (63), 17 CrL.J. 128. The complainant sent a 
sum of money from Burma to the accused, who was his agent in Japan. The accused 
misappropnated the money, whereupon the complainant took criminal proceedings m 
Rangoon. Held that the offence of criminal misappropriation was complete when the 
conversion was done with the intent of causing wrongful gam to the offender, and did 
not depend on the consequence of wrongful loss which had ensued to the complainant. 
The conversion having taken place iti Japan, the Rangoon Court had no jurisdiction to 
entertain the complaint — Ahmad Ebrahim v. A. A. Canny, 1 Rang. 56, 24 Cr.LJ. 746. 

562. Belonging to a gang of dacoits; — ^\Vhere a resident of a Native 
State was arrested in that State and was brought before a Court in Bntish India and 
charged with the offence of belonging to a gang of dacoits who had committed dacoities 
within the jurisdiction of that Court, it was held that the Magistrate had jurisdiction 
over the accused, as the accused was within his distnct at the time of the charge — 
Covinia, 1911 P.R. 1, 12 CrLJ. 113. 

“/s": — ^The word ‘is’ at the end of sub-section (1) does not mean 'is of his own 
accord’. The Magistrate has jurisdiction, whether the accused has come within the 
local limits of his junsdiction of his own accord or has been brought there by force 
(le. under arrest) — Govinda, supra. 

563. Criminal misappropriation* etc.; — The offences of cnminal misappro- 
priation and criminal breach of trust have been specifically provided for in sub-sec. (2) 
of this section Consequently, according to the rule of interpretation that a special 
provision excludes the general, the above offences should be tned by the Courts specified 
in this section. But this rule has not found favour in some Courts, and the Judges 
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ror in inducing others to do them, but in the forming of the scheme of agreement between 
the parties. It is no doubt true that someUmes it is difficult to ascertain the point of 
time when the alleged agreement is said to have been made, that is to say, the point at 
wiiich a combination of several persons for a common object becomes \inlawful But 
the factum of the cnminal agreement should not be confounded with its proof. In 
certain cases it may therefore be difficult for-the Courts to decide whether a particular 
agreement which forms the baas of a criminal charge was made or concluded at a 
particular time or at a particular place. But it does not follow therefrom that the 
scope of conspiracy would determine where the conspiracy or part of it occurred It is 
not the act done in pursuance of the conspiracy but the place where the conspiracy 
was formed or made which determines the jurisdiction of the Court and it has been 
consistently held that in an indictment for conspiracy, the venue should be laid where 
the conspiracy was and not where the result of such conspiracy was put into execution 
^Pursumal Germal. 39 Cr.LJ. 630 (632), 175 IC. 620. A.I.R 1938 Smd 108, 10 R.S 
298; Cokaldas v. Emp . 27 SL.R. 392, 148 I.C. 135, A.I.R. 1933 Smd 333, 1933 Cr.C. 
1130, 35 Cr.LJ. 585, 6 R.S 180. Sec also Russel on Crime and Misdemeanours, Edn. 8, 
p. 185. See also Cokaldas v. Emp., in Note 557. 

181. (1) The offence of being a thug, of being a thug and 

Being a thug or belong- committing murder, of dacoity with murder, 
ing to a gang of, dacoits, of having belonged to a gang of dacoits, or 
escape from custody, etc. having, escaped from custody, may be 
inquired into or tried by a Court, within the local limits of whose 
jurisdiction the person charged is. 

(2) The offence of criminal misappropriation or of criminal 
Criminal misappropria- breach of trust may be inquired into or tried 

tion and criminal breach by a Court within the local limits 0 ^ whose 
jurisdiction any part of the property whicl^ 

is the sub ject of the. .offcnce_v vaV fec^t^"~o‘r~ Tetaingd'"bTT h.e 

accused person or the offence was committed.,,, 

(3) The offence of theft or any offence which includes theft 

or the possession of stolen property, may be 
^ ’ inquired into or tried by a Court within the 

local limits of whose jurisdiction such offence was committed or 
the property stolen was possessed by the thief or by any person 
who received or retained the same knowing or having reason to 
believe it to be stolen. 

(4) The offence of kidnapping or abduction may be inquired 
Kidnapping and ab- into or tried by a Court within the local 

limits of whose jurisdiction the person 
kidnapped or abducted was kidnapped or abducted or was con- 
veyed or concealed or detained. 

580A. Change: — Sub-section (3) has been amended by sec. 42 of the Criminal 
Procedure Code Amendment Act XVIII of 1923. "We enbree the enumeration of 
offences to include the possession of stolen property. This will also cover the case of 
extortion. See the definition in sec. 410, I. P. C." — Kepoit of the Select Cof^fnillce 
of 1916 

As a result of this amendment. See. 181 (3) means that the offence of being m 
posse«s'on of stolen property may be inquired into either at the place where it was 
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it was found to be dishonestly possessed. This indeed is expressly 
1 (b) to sec 180. It must be conceded that the language of sub- 
181 is open to objection. The words ‘such offence’ are intended to 
theft, but grammatically these uords would mean any oHence of 
property— Bliima. 24 A.LJ. 148, 27 Cr.UJ. 21 (22). 
of section: — ^This section docs not apply to the case of an 
y a person who is not a bntish subject, o«/siVe Brithk teTulory. 
ided to regulate the junsdicuon of Courts m Bntish India, m respect 
ed in Bntish India, and cannot s’ary or abrogate the ordinary rule 
ject can be tned in Bntish India for an offence committed outside 
!t'«, 28 All 372 (374). Ihis section only applies as between Courts 
reas whose junsdiction has been limited under sec. 12 — Trtbhun, 
.L.J. 530 (531); Adtttgadu. 1 Mad 171 (172). 
dacoity or theft or robbery was committed in a Native State, and 

[ operty was found to have been concealed by the accused in Bntish 
the offence of dacoity, or theft or robbery could not be tned by 
:s, although the offence of retaining stolen property could be tried 
retaining having taken place in Bntish territory — Lakhya, 1 Bom. 
lb. 10 Bom. 180 (188)5 Sunkut. 6 LaI 307; Baldeuia, 28 All. 372 
vtgadu, 1 Mad. 171 (172). When a person escaped from lawful 
: State and came into Bntish India, held that the Bntish (.^urt 
10 try him for an offence under sec 224, I. P. C . as it was com- 
sh lnd.a— /ure, Ratanial 870 ( 871). So also, where a criminal 
committed m a Native State, a (^urt m British India had no 
I, 5 SL.K 266, 13 Cr.LJ 530 ( 531). Where the offence of 
rutted out of British India, and the minor was brought into Bntish 
Jrt hcd no jurisdiction as the oRcnce iias complete out ol Snffsfe 
India] even the fact that the person kidnapped teas conveyed to Bntish India would 
not give the British Court jurisdiction, because the words ‘was conveyed’ in this section 
•do not import any separate or dtstma onence, where the offence was complete previous 
to such conveying— /mmaf Stngh, 1 PR. 1901; Kooehri, 7 SLR 17, 14 CrLJ. 439; 
Bhula Santal v Damn, 20 CW.N. 62 (63), 17 Cr.LJ. 128. The complainant sent a 
sum of money from Burma to the accused, who was his agent in Japan The accused 
imsappropnaied the money, whereupon the complainant took criminal proceedings in 
Rangoon. Held that the offence of criminal misappropriation was complete when the 
conversion was done with the intent of causing wrongful gain to the offender, and did 
not depend on the consequence of wrongful loss which had ensued to the complainant. 
The conversion having taken place m Japan, the Rangoon Court had no jurisdiction to 
entertain the complaint — Ahmad Ebiahim v. A. A. Canny, 1 Rang. 56, 24 Cr.L.J. 746. 

562. Belonging to a gang of dacoils: — Where a resident of a Native 
State was arrested m that State and was brought before a Court in British India and 
charged with the offence of belonging to a gang of daoiits who had committed dacoities 
within the jurisdiction of that Court, it was held that the Magistrate had jurisdiction 
over the accused, as the accused was vrithin his district at the time of the charge — 
Govtnda, 1911 P.R. 1, 12 CrL.J. 113. 

“/s”: — The word 'is' at the end of sub-section (1) does not mean 'is of his own 
accord'. The Magistrate has junsdiction, whether the accused has come within the 
local limits of his junsdiction of his owti accord or has been brought there by force 
(ie.. under arrest) — Covinda, supra. 

SC3. Criminal misappropriation, etc.: — ^The offences of cnminal misappro- 
priation and cnminal breach of trust have been specifically provided for in sub-sec. (2) 
of this section Consequently, according to the rule of interpretation that a special 
provision excludes the general, the above offences should be tried by the Courts specified 
in this section. But this rule has not found favour in some Courts, and the Judges 
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ror in inducing others to do them, but in the fomung of the scheme of agreement between 
the parties. It is no doubt true that sometimes it is djfhcult to ascertain the point of 
lime when the alleged agreement is said to have been made, that is to say, the point at 
vliich a combination of several persons for a common object becomes unlawful. But 
the factum of the criminal agreement should not be confounded with its proof. In 
certain cases it may therefore be di£5cult for-the Courts to decide whether a particular 
agreement which forms the basis of a criminal charge was made or concluded at a 
particular time or at a particular place. But it does not follow therefrom that the 
scope of conspiracy would determine where the conspiracy or part of it occurred. It is 
not the act done in pursuance of the conspiracy' but the place where the conspiracy 
was formed or made which determines the jun^iction of the Court and it has been 
consistently held that in an indictment for conspiracy, the venue should be laid where 
the conspiracy was and not where the result of such conspiracy was put into execution 
—Pursumal Ger'mal, 39 Cr.L J. 630 (632), 175 IC. 620, AI.R 1938 Sind 108, 10 R.S 
298; Gokaldas v. Emp, 27 SLR. 392, 148 I.C 135, A.IR. 1933 Smd 333. 1933 Cr.C 
1130, 35 Cr.L J. 585, 6 R.S 180 See also Russel on Cnme and Misdemeanours, Edn 8, 
p. 185. See also Gokaldas v, Emp., in Note K7. 

181. (1) The offence of being a thug, of being a thug and 

Being a thug or belong- committing murder, of dacoity with milrder, 
ing to a gang of dacoits, of having belonged to a gang of dacoits, or 
escape^ rom custo y, etc. having cscaped from custody, may be 
inquired into or tried by a Court, within the local limits of whose 
jurisdiction the person charged is. 

(2) The offence of criminal misappropriation or of criminal 
Criminal mlsappropria- breach of trust may be inquired into or tried 

tion and criminal breach by a Court Within the local limits oi whose 
° jurisdiction any part of the property whicl^ 

is the subj ect of the o ffence was received ~'' 5 r~r~e tgingtPby_t he 
accused person or the offence was coiTunitted..,7"~~ 

(3) The offence of theft or any offence which includes theft 

or the possession of stolen property, may be 
^ ’ inquired into or tried by a Court within the 

local limits of whose jurisdiction such offence was committed or 
the property stolen was possessed by the thief or by any person 
who received or retained the same knowing or having reason to 
believe it to be stolen. 

(4) The offence of kidnapping or abduction may be inquired 
Kidnapping and ab- into Or tried by a Court within the local 

duction, limits of whose jurisdiction the person 

kidnapped or abducted was kidnapped or abducted or was con- 
veyed or concealed or detained. 

580A. Change: — Sub-section (3) has been amended by sec. 42 of the Criminal 
Procedure Code Amendment Act XVIII of 1923 “We enhree the enumeration o 
offences to include the possession of stolen property. This will also cover the case o 
extortion. See the definition in see. 410, I. P. C.” — Report of the Select Commltlc* 
of 1916. 

As a result of this amendment, sec. 181 (3) means that the offence of being in 
CosH'sion of stolen property may be inquired into either at the place where It was 
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IS committed not at the place where the accused withdraws the money, but at the place 
where he dishonestly appropriates it or converts it to his own use — Mangal, 36 Cr.L J. 
112, 152 IC. 463, 11 O.W.N. 1392. Under this section, the offence of misappropriation 
or criminal breach of trust may he tried by the Court within whose jurisdiction (o) any 
part of the property whidi is the subject of the offence was received or (6) retained by 
the accused or (c) the offence was conunitted — Cunananda v. Sanri, 29 C.\V.N. 432 
(435), A.I.R. 1925 Cal. 613, 41 CLJ. 80, 26 CrL.J. 725, 86 I.C. 213. In this case 
Mukherji, J. specified another Jorum of trial, vU., where the accused is under a liability 
to render accounts at a porUcular pJace and fails to do so by reason of his having 
committed an offence of cnminal breadi of trust which is alleged against liim, the Court 
within the local liimls of whose jurisdiction that place is situated may inquire into and 
try the offence under the prmisions of this section — Cunananda v. Son/i Prakash, 29 
C.WJC. 432 (437), 41 C.L.J 80, 26 Cf.LJ 725. This case has been followed m Yacoob 
V Abdul Gunny, 6 Rang. 380, 29 CrLJ. 940 (942), and Rom Safcoi v. Krishna, 27 
CrLJ. 900 ( 901), 7 LahL.J 586. But the Bombay and Rangoon High Courts dissent 
from this \ie\v — Jiuandas, 55 Boro 59 (FB), 32 Cr.LJ 331 (335), 42 BomL.R. 
1195; Alt Afahomtd Kassim, 9 Rang. 338, 32 CrLJ 1120 (1123), 134 IC 209, AIR. 
1931 Rang 164, 1931 CrC. 660, Ind. Rul 1931 Rang 273 (explaining and distinguishing 
6 Rang. 380, 29 Cr.LJ. 940, AI.R. 1928 Rang 217. The Sind Judicial Commissioner’s 
Court has also accepted the view of the Bombay High Court in Mukhi Tiratkdas v. 
Jfthanand MatvolomaJ, 38 Cr L J 512, 9 R S 222, 31 S L R 123, 168 I C 89, A I.R. 1937 
Sind 68 (F.B), where Rupchand, AJ.C., obscr\'cs "When there is no e\'idence to 
prove where the offence was committed, that is to say, to prove where the money was 
misappropriated or dishonestly used m contravention of the trust, except the non- 
accounting, in the place where the person charged with the offence ought to have 
accounted for the same and failed to do so or has accounted falsely, it is open to the 
(2ourt to presume that the offence was committed at that place To that extent I am 
not prepared to quarrel with the decision of the Allahabad High Court, but I am not 
prepared to divide sec 405 into two parts, the positive and the negative parts, or to 
hold that if the offence falls under the second part, the offence is committed in a place 
other than where the money is actually misappropriated or misused; or to hold that the 
failure to account for the money in terms of the contract amounts to the offence of 
criminal breach of trust ” And even the Calcutta High Court has recently doubted the 
correctness of that view— Pascal v. Raj Ktshore. 35 CW.N. 320 (321), 133 I.C. 703, 
AI.R. 1931 Cal. 521, 1931 CrC. 673. Ind Rul ‘1931 Cal. 751, 32 CrLJ. 1012. In the 
recent Calcutta case of Paul de Flonder, 35 C.WN. 809 (814, 815), 32 Cr.LJ. 1167, 
134 IC. 433, A.IR. 1931 Cal 528, 59 Cal 92, 1931 CrC. 680, Ind. Rul. 1931 Cal 817, 
Lort-WiIIiams, J. after reviewing alf the above cases has laid down the following proposi- 
tion: The offence of cnminal misappropriation is triable at the place where the property 
concerned was received or retained by the accused, or where the offence was committed. 
But it is sometimes difficult to prove exactly where the misappropriation took place, 
because misappropriation depends upon intention, and it is not always clear where the 
intention to misappropriate was formed. If there is evidence, apart from the fact of 
non-accounting, to show where the misappropriation was committed, the venue may be 
laid either in that place or in the place where the property was received or retained. 
But if there is no evidence to show where the misappropriation was committed other 
than the fact of non-accounting, then the s’enue may be laid in the place where the 
accused failed to account, because, that is, where the offence was committed within the 
meaning of sec 181 (2). IVherc it was not alleged by the complainant that there was 
misappropriation committed in respect of the sum which formed the subj’ect-matter of 
the case or any component parts of it at any particular place but the whole of the 
case as to misappropriation was founded upon the allegation that there was no account- 
ing in respect of the money and account was to be rendered at the Sudder Kutchery 
in Calcutta Held that the Presidency Magistrate has jurisdiction to try the 
Prokas v. MoMm. 35 Cr.Lj. 734, A.I.R. 1934 Cat 392, 148 I.C 736. 1934 Cr.C. 

But where the moneys were alleged to have been received in Behar and it wtis in 
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apain that the alleged omissions to credit them in the firm’s books took place, the mere 
non-accounting in Calcutta will not pve the Presidency Magistrate jurisdiction to try 
the offences of criminal breach of trust and fasification of accounts— Afhrflsi/aZ v. 
Roulhmull. 32 Cr.L.J. 1249, 134 I.C. 929, ALR, 1931 Cal. 532. 1931 CrC. 684. Ind. 
Rul. 1931 Cal. 929. 

The complainant and the accused were doing business together and the accused 
managed the business at Lucknow in partnership with the complainant, and on the 
dissolution of partnership it was agreed that certain sums that were due to the firm 
should be collected by the accused at Ludcnow and lemlUed to the complainant at 
Sukkur. The accused collected the sums due but failed to remit them, and a complaint 
was made at Sukkur by the complainant against the accused for an offence under 
sec. 405, I. P. C Held that the offence of criminal breach of trust consists in a person 
dishonestly misappropriating or converting entrusted property to his own use or dis- 
honestly using or disposing of that property in violation of any direction of law or of 
any legal contract, and that it is the diAonest misappropriation or conversion or user or 
disposal as the case may be that is the essence of the offence. If money is to be sent 
to Sukkur which is d'^nestly misappropriated or converted or used or disposed of 
within the meaning of sec. 405, I. P, C, at Lucknow, and is not sent to Sukkur, it 
cannot be said that it was dishonestly misappropriated or converted or used or disposed 
of at Sukkur, nor does sec. 43. I. P. C.. make any difference to the case. It may be 
said that the failure to send it to Sukkur is evidence of dishonest misappropriation or 
conversion or user or disposal at Lucknow, but a jurisdiction is not to be determined 
by the place where evidence is to be found but by the place where the offence Is 
committed The failure to send the money was a failure to send from Lucknow because 
of the offences there committed, so that the omission to receive it at Sukkur Is merely 
proof of the failure to send it from Lucknow and of evidence of the commission there 
of the offence which presumably preceded the failure to send. The Sukkur Co’irt had, 
therefore, no jurisdiction to try the case— Afuiki Tirathdos v. Jelkanand Matvalomdl, 
38 Cr L J 512 (515) , 9 R S 222, 31 S L.R. 123, 168 I.C. 89. A.I.R. 1937 Sind 68 (F B.). 

In view of the specific provisions contained in sec. 181 (2) with regard to the 
jurisdiction of the Courts to try the offence of criminal breach of trust, a Court within 
whose jurisdiction the property which is the subject matter of the offence was received 
or retained has jurisdiction to try such offence, ewn though the actual offence is com- 
mitted outside its limits Even, if the property is received quite properly and innocently 
at one place and is s-jbsequently dealt with at another place dishonestly by the accused, 
he can be tried at the place where he received or retained the property — Laxman, 
51 Bom. 101, 28 BomL.R. 1292, 29 Cr.LJ. 44. 

K, a resident of Amritsar, gave loan to I, an Inhabitant of the district of L^om. 
K demanded the loan from I who pleaded discharge and produced the original promissory 
note with an endorsement on Us back in the handwriting of H, also a resident oi 
Amritsar. K instituted a case against H under sec. 379 read with sec. 403, L P._C.> 
in the C5>urt of Amritsar and a charge under sec. 403, I. P. C., only was framed against 
H. Held that the Court at Amritsar had jurisdiction to try the case as, when both the 
complainant and the accused belonged to. Amritsar, it would consequently be fair to 
presume that the promissory note came into the possession of the accused at Amntsar 
and that, after receiving the amount of the promissory note from I. he retained the 
money so obtained at Amritsar — Husotn Dakbsh v. Khuda Bakhsh, A I.R. 1937 Lah 85, 
39 P.LR. 868, 171 I.C. 629, 38 Cr.L.J. 1100, 10 R.L. 218, I.LR. (1937) 18 Lah. 299. 

IVTiere the direction of law or the contract requires that the accused should dispose 
of the property at a particalar place, then the Court having jurisdiction at that place 
will have the jurisdiction to try the offence of the second part of sec. 405, I. P. C, where 
there is a charge that the accused has failed to comply with the direction of law or 
the lepal contract and has failed to carry out his duty at that place. The first part of 
sec. 4C6, I. P. C., will apply where it is known that the ac^sed had dishonestly mis- 
appropriated or conwrted to his own use certain property at a particular place anij 
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the jurisdiction to tr>* the accused will be at the place where that dishonest misappro- 
priation or conversion has taken place. But where it is alleged that the accused has 
failed to atcount for the property then the second part of sec, 405, I. P. C., will apply 
and jurisdiction exists at the place where the property should have been delivered by 
the accused— Lai. 37 CrLJ. 284 (286). 160 I C. 356, A.IR. 1936 All. 193, 
58 All. 644, 1935 Cr.C. 214. 1936 ALR. 107, 8 R.A. 593, 1936 A.L J. 3? Bri] Kiskore v. 
Chandrika Prasad. 37 Cr.LJ. 322, A.IR 1936 Oudh 329, 160 I.C. 567, 1936 OLR. 89, 
1936 OW.N. 212. But there is no authority for the proposition that where there is 
only a liability to account at a certain place and no duty to deliver any propeity at 
that place still the Criminal Court at the place where tlie accounting is to be done has 
jurisdiction to trj- the offence. An agreement to render accounts at a particular place 
cannot be deemed to include in every case a further agreement to carry any. property 
or money to that place, ^\’here the question of jurisdiction turns upon the allegations 
made by a party it is not fair to read into them something which they do not express 
and which may or may not be implied — Faleh Stnsh v. Emp, A.IR. 1940 All 92 (94), 
1939 A LJ. 1060. 1939 A.W.R. (H C ) 784, 1939 A Cr C 198, 41 Cr.L J 325. 186 I C. 481, 
I.L.R. 1940 All. 43. The \uew adopted m the case of Moliru Lai. supra, was not followed 
by the Rangoon High Court in I'asatiji Khm/ee v Kanji Tokersey, 39 Cr.L J. 529, 175 
I’C. 175, A.1R 1938 Rang 94. 1938 Rang 1. 10 R R. 468. It has been bid down in 
that case that a person might fail to remit the money, or bring it to the place to which 
he had to bring it, through cause be>-ond his control. The failure to rermt the money 
Or to brmg it to the place to which he had to bnng it does not necessarily constitute the 
offence of cnmmal breach of trust although a person may have to account for moneyj 
It IS not the failure to account, but the misuse of the money for dishonest purposes, 
which constitutes the offence ^^'here, therefore, the complainant alleged that the 
accused was an employee in the ser\ice of the firm at Ak>-ab but was subsequently 
admitted as a partner and agreed to go to Cochin, receive consignments of nee sent 
by the firm both from Akyab and Rangoon, sell it there and submit accounts and pay 
the net cash balance from the business to the firm at Akyab but did no do so and also 
failed to remit or account for a certain sum of money which he realised on behalf of 
the firm in a Court of law whilst he was m Cochin, held that the Court at Akyab had 
no junsdiaion to try the offence because it had not been committed in Ak-yab. If he 
had left the money in Cochin then it would appear that he may have committed a 
breach of trust by so doing and obviously the offence was committed in Cochin. If he 
took the money somewhere else, it is equally dear that he must have misappropriated 
the money in Cochin because it was there that he failed to do with the money that 
which it was required of him to do, namely, send it to be the firm at Akyab, but removed 
it elsewhere 

IVTiere the accused was entrusted with a railway receipt for goods in one district 
with instructions to take delivery of the goods at their destination in another district 
and to sell them in complainant’s account, and the accused sold them and misappro- 
priated the sale-proceeds, it was held that the offence was triable by the Court within 
the jurisdiction of which the goods were sold and the money was received and mis- 
appropnated. It was held further that the '’property which was the subject of the 
o^ence" in this case was not the railway receipt but the money received on sale of the 
goods— Kasi Chelly v. Kasi Chefty, lO'Bur.L.T. K), 18 Cr.L J. 645 4\'here it is alleged 
that the accused received a number of items on various dates and subsequently em- 
bezzled the entire sum or part thereof in his hands, it is open to the complainant and 
the Magistrate to consolidate all the items whidi the accused is alleged to have received, 
and to frame a charge under sec. 222 (2), Cr. P. C, in respect of only one offence, 
instead of many offences, as would be the case if each item received by him is to be 
the subject of a separate charge. The combined effect of sees. 222 (2) and 181 (2), 
Cr. P. C., is that the accused can be tried by a Court within the local limits of whose 
jurisdiction any part of the property whidi is the subject of the offence was received by 
him— Swniflr Lai, AIR. 1932 AIL 26, 1932 AiJ. 160, 33 CriJ. 127, 135 IC 228, 
1932 Cr.C. 35. 
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The complainant sent nine entries addressed to the Illustrated Weekly of India 
Commonsense Cross Word, Bombay, vnth a postal order for Rs 6 from the post office 
of Muzaffamagar. The complainant’s case was that the free-entry coupon No. 2 sent 
by the complainant tallied exactly with correct solution published by the accused but 
the prize of Rs 25,000 payable to him was never paid. It was further alleged that the 
complainant sent in scrutiny claim for the le-examination of the solutions sent by him 
and also Rs. 5, by money order from the post office of Muzaffamagar, as demanded by 
the accused. The accused did not send any reply to the inquiries made by the cont- 
pla nant. The complaint was filed in the Court of a Magistrate of the Second Class 
at Muzaffamagar, alleging that the accused, who was one of the directors of the Com- 
pany editing the paper, the Illustrated Weekly of India, by his acts of omission and 
commission cheated the complainant out of the aim of Rs. 25,000 and further cnminally 
m sappropriated the sum of Rs. 6 sent by postal order as entry fee and the sum of Rs. 5 
sent by money order as scrutiny fee Held that the delivery of the aforesaid amounts 
to the accused was as agent of the Illustrated Weekly of India, That being so, it could 
hot be suggested that the accused received the letter containing the postal orders at 
Muzaffamagar. The post office was the agent of the addressee and not of the accused. 
It might be that the accused converted the postal orders to his own use, but the 
conversion and misappropriation was effected at Bombay and not at Muzaffamagar. 
There was yet another reason why the Magistrate at Muzaffamagar had no territorial 
jurisdiction. It was conceded that the complainant sent the postal orders to the lUus' 
trated Weekly to be allowed to enter the competition. It followed that the intention 
ol the complainant was that the money should be appropnated by the addressee. If 
the accused dishonestly and fraudulently misappropriated the money which was the 
property of the Illustrated Weekly of India, he depnved the addressee of the money 
and not the complainant. Whatever view might be taken there could not be the least 
doubt that according to the allegations of the complaint the misappropriation took place 
at Bombay and not at Muzarffamagar. The offence of cheating was also committed 
at Bombay and not at Muzaffarangar. So the Magistrate at Muzaffamagar had no 
territorial jurisdiction to try the case— C.’ A, -St. George v. Uma Dull, A.IR. 1939 All. 
602. 1939 ALJ. 574, 40 Cr.L.J. 917, 184 IC. 3I3, 12 R A. 217, 1939 ACr.C. 117, 1939 
A.W.R. (H.C.) 570. 

The accused as a earner was entrusted with 225 baskets of parchment coffee at 
Mysore for delivery at Mangalore. 4Vhen the mnsignment was handed over in Manga- 
lore it was found that from 27 bags coffee had been abstracted and tailings of no value 
substituted. There was no evidence as to where or when the coffee was abstracted 
Held that the failure to deliver was the only evidence of the misappropriation and it 
was sufficient evidence of the time and place m the absence of the evidence to the 
contrary, to establish that there was a disposal m violation of the contract at least at 
the place of delivery and the Magistrate of Mangalore had, therefore, jurisdiction to 
fry the accused under sec. 407', I. P. C — Public Prosecutor v. Pedimonu Beaty, 30 
Cr.LJ, 245, 114 I.C. 238, 55 MLJ. 499. 1928 M.W.N. 791, A.IR. 1928 Mad. 1136. 
28 M.L.W. 843, Ind. Rul. 1929 Mad. 254, 52 Mad. 61. 

A contractor at Barisal placed an order for certain goods with the complainant J 
firm carrying on business in Calcutta The goods were to be sent to Barisal and it was 
arranged that the purchase price would be remitted to the complainant’s firm by a bank 
at Barisal. It was alleged that the purchaser deporiled this sum with the bank at 
Barisal and instructed that bank to remit the money to the complainant’s firm at 
Calcutta The accused who were the Secretary and Managing Director of the bank 
dishonestly retained the money in contravention of this direction. Held that both the 
entrustment and the breach took place at Barisal and the offence was completed there. 
It could not be said that any part of the property in question was received or retained 
elsewhere than in Barisal or that the offence was committed in any other place — 

V, Mi Hussain, A.I R. 1940 Cal. 367 (368). 
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Sub'Section (3) : — ^The offences of theft and the possession of stolen property 
cannot be tried by a Magistrate, if neither the offence of theft was committed nor the 
property possessed within his jurisdiction, e\*en though a conspiracy to commit these 
offences was entered into in a place within his jurisdiction — Disseswar, 28 C.WN. 975, 
83 IC. 911. 26 CrL.J. 207 (208). This sub-section as amended means that the offence 
of being in possesaon of stdicn properly may be inquired into either in the district 
where it was stolen or where it was found to be dishonestly possessed. This indeed is 
expressly stated in Illustration (b) to sec 180, Cr. P. C. — Emp. v Dhima, 27 Cr.L.J. 
21. 91 I C 53, A.I.R 1926 All. 167, 24 A.L J 148; Zahh Kat. 35 Cr L J 1092, 150 I C. 
K8. A I.R. 1934 All. 455. 1934 CrC 524. 

564. Sub-secUon (4) — Scope: — This sub-section refers only to cases of 
kidnapping and abduction, but it does not apply to offences under Chapter XX of the 
I. P. C, ej. detaining a married woman for the purpose of illicit intercourse (sec. 498, 
1. P. C.). Such offence is to be inquired into only in the district where the detention 
of the woman occurs — Jasicont, 51 P.L R 1918, 18 Cr L.J. 438. 

Kidnapping:-— Sub-secuon (4) was lor the first time added in the Code of 1898. 
Prior to 189^ It was held that the offence of kidnapping, not being a continuing offence, 
could be tntd onl> by the Court withm the local limits of which the nunor was taken 
out, and not by the Court within whose jurisdiction the minor was confined — Surfa, 
1883 A.\VJ4. 164i Piasadt, 1887 A W N. 139; nor by the Court within whose jurisdiction 
the minor was conveyed— Budfia, 1883 AWN 67 But these decisions are no longer 
good law See also Romdet. 18 All. 330, Ram Sundar. 19 All 109, Tika, 26 All 197, 
ffemoi, 27 Cal lOtl, Rakhal, 2 CWJ'I. 81, where it has been held that the offence of 
kidnapping is not a continuing offence but is complete as soon as the minor is taken 
out of the custody of the lawful guardian Under the present section, it is not necessary 
to decide whether the offence is a continuing one; the forum of trial must be decided 
with reference to the prosisions of sub*section (4). 

The words 'kidnapping' and ‘abduction’ do not include an offence of wrongfully 
confining or keeping m confinement the kidnapped person— Bud/M. 46 All. 138, 21 A.L.J. 
912, 25 CrLJ 552. A girl was kidnapped m the Badaun district by D and B These 
men took the girl to a place in Elah district where they met two other men H and A, 
and the four men then look the girl to Kamal district in the Punjab to the house of one 
Dallu. Held that the offence committed by D and B {viz, kidnapping, sec. 366, 
I. P C.) may be tried in Budaun, Etah, or Kamal; the offence committed by H and A 
{viz, keeping in confinement a kidnapped person, sec. 368, I. P. C.) should be tried 
in Etah; and the offence committed by Dallu (sec. 368, I. P. C) should be tried in 
Kamal — Ibid. But the Oudh Chief Court has held that the offence of wrongfully con- 
fining a woman knowing her to be abducted can be tned by the same Court which can 
try the offence of abduction, i e., can be tried not only by the Court of the place where 
the woman was confined but also by the Court of the place from which she was 
abducted This is also evident from Illustration (c) to sec. 180 — Parag, 9 O.W.N. 1181, 
1933 Cr.C. 85 (87), 34 CrLJ 220, 141 IC 741, A.IR. 1933 Oudh 45, Ind, Rul. 1933 
Oudh 77, dissenting from Badlu, supra. Hie offence of abduction has been held to be a 
continuing one, and where the offence is a continuing one and continues to be committed 
in more local areas than one, it may be enquired into or tried by a Court having 
jurisdiction over any such local areas — Penag, supra. 

See also Note 565. 

A person kidnapped outside British India and conveyed into Bntish territory 
cannot be tried by British Courts See Bhuta Sanlai v. Dama Santal, 20 CWJ4. 62, 
Jai Mai Singk, 1901 P.R. 1 and Kooehn, 7 SLR, 17 cited under Note 561 above. 
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182. When it is ttncertain in which of several local areas 
an offence was committed, or where an 
offence is committed partly in one local area 
and partly in another, or 
where an offence is a continuing one and 
continues to be committed in more local 
areas than one, 
or where it consists of several acts done in different local 
areas, 

it may be inquired into or tried by a Court having juris- 
diction over any of such local areas. 

565. Object of Section: — This section intends to provide for the difficulty 
which would arise where there is a conflict between the different areas, in order to 
prevent an accjsed person from getting off entirely because there may be some doubt 
as to what particular Magistrate has jurisdiction to try the case — BichilTartund v. 
Bhugbut, 16 Cal. 667 (676). Where there is an uncertainty as to whether a particular 
spot where an offence has been committed is situated within one district or another, 
sec. 182 is applicable and the offence may be tried by the Court of^either distnct— 
Punardeo v. Ram Saran, 25 Cal. 858 (860), 2 C.W.N, 577. Such a case arises where 
the offence is committed at a place which is the boundary line of two districts, and 
there is some uncertainty as to which is the true boundary— 'I&W. Where the accused 
who was a travelling agent of a firm, employed to sell goods, sold the goods, and 
misappropriated some of the money, and it was not possible to say exactly where 
the various acts of embezzlement took place, it was held that according to the first 
para of this section the accused was triable either at the place where the finn was 
situated or at one of the various districts through which the accused travelled— 
MaJtadeo, 32 All. 397, 7 AL.J. 319, 6 IC 563, 11 Cr.L.J. 372s Anthony D'MtUo v. 
Joseph Mathew Pereira. 38 Cr.LJ. 977. 171 IC. 42. ILR. 1937 Bom. 743, 10 R.B. 
169, 39 BomLR. 620. A.I.R. 1937 Bom. 371. 

If a defamatory letter is posted in Madras with a view to its being read in 
Tmnevelly, the offence of defamation is triable either in Madras or in Tinnevelly 
under sec 179 or 192 — KThhnammthi v. Patasurama, 44 ML.J. 648, 24 CrLJ. 309. 
An offence under sec. 134 of the Companies Act, 1913 (default in filing balance sheet), 
even though the Company is situate outside Calcutta, Xan be tried by the Presidency 
Magistrate of Calcutta, because the office of the Registrar of joint stock companies 
where the balance sheet is to be filed is in Calcutta — Debevdra v. Registrar of the JoM 
Stock Campatties, 45 Cal. 486 (490). 

Where in a case of uncertainty as to local area, the trying Magistrate was of 
opinion that the offence was triable in his Court, but the accused moved the Distnct 
Magistrate, who relying upon the report of a S D. O, held that the offence should be 
tried in another Court, and quashed the proceedings taken before the trying Magistrate, 
held that the District Magistrate ought to have issued notice to the complainant and 
come to a proper finding of his own on the question of the local jurisdiction, instead 
of relying solely on the report of the S D. O.; held further that the District Magistrate 
could not quash the proceedings but ought to have made a reference to the High Court 
—Kasim AH v. Md. Tafajal. 49 CUJ. 62, 30 Cr.LJ. 401 (402), 115 IC 95. A I.R 
1929 Cal. 20-1. Ind. Rul. 1929 Cal. 319. 

Continuing offence : — If a person has several adulterous sexual intercourses with 
a woman at several places, the offence committed is not a continuing offence, nor does 
it consist of 'several acts done in different local areas’ — In re Shankar, 53 Bom. 69, 
113 I C, 70. 30 Cr LJ. 51 (55) , 30 BomX.R. 1435. A.I R, 1928 Bom. 530. The olTimce of 
kidnapping from lawful guardianship is not a continuing offence As soon as the minor 1$ 


Place of inquiry or trial 
where scene of offence is 
uncertain or not in one 
district only or where 
offence is continuing or 
consists of several acts. 
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actually removed out of the custody of her guardian, the offence is completed The 
offence is not continuing as long as the minor is kept out of guardianship. But the offence 
of obduclton is a continuing one. A prl is smd to be abducted not only when she 
is first taken from any p’ace, but also when she is removed from one place to another 
—Xanhua, 53 All. 140, 1930 A.L.J 14K. 32 Cr.LJ. 690 (691), 131 IC. 246. A.I.R. 
1931 AIL 55, 1931 Cr.C. 127, Ind RuL 1931 All. 358, and the offence may be inquired 
into and tried by a Court ha\ing jurisdiction over any of such places — Parag. 9 O.WJ^. 
1181, 1933 CrC S3 (87). 34 Cr.LJ220. 141 l.C 741, A.I R. 1933 Dadh 45. Ind Rul. 
1933 Oudh 77. But it is submitted that since the offences of kidnapping and abduction 
have been specially provided for in sec. 181 (4), it is unnecessary to consider whether 
they are continuing offences iiithin the meaning of sec. 182. 

In a case under sec 182, I. P. C , where the information given to a public ser\’ant 
is contained in a letter posted at one place and delivered at another, the offence is 
committed partly in one local area and partly in another. Therefore, the Court within 
whose jurisdiction the letter was posted as well as the Court within whose jurisdiction 
the letter was receii’ed, can trj' the offence. In any event sec. 531, Cr. P. C, covers 
a case like this — Emp v. Xarain Das. A I.R 1936 All. 105, 159 I C 808, 37 Cr.L.J. 157. 

566. Local area: — The words ‘local area’ mean a local area to which the 
Code applies, and not a local area m a foreign country or in a portion of the British 
Empire to which the Code has no apphcatxin — Biehitranund v Bhugbut, 16 Cal 667 
(678) Moreover, the expression includes a District and cannot be restricted to mean 
the spot where the offence has been committed Therefore, this section applies where 
the place of the offence is known but it Is doubtful to which district the place belongs— 
Punardeo v Ram Satan. 23 Cal 858 ( 860). 2 CWN 577. 

^Vhere the offence consists of several acts committed in different local areas, a 
Magistrate hasnng no Jurisdiction over any of such local areas cannot try the offence, 
even though the conspiracy to commit the offence was entered into within his jurisdiction 
— flissfswar, 28 C.W N 975. 26 CrL.J 207 ( 208), A I R. 1924 CaL 1034 

183. An offence committed whilst the offender is in the 
pffence committed on coursc of performinf? a journey or voyage 
a journey niay he inquired into or tried by a Court 

through or into tHc local limits of whose jurisdiction the offender, 
or the person against whom, or the thing in respect of which, 
the offence was committed, passed in the course of that journey 
or voyage. 

567. Object and Scope: — The object of this section is to-remove doubts 
and inconveniences as regards the exact locality in which the offences alleged to have 
occurred in a journey or x-oyage had been actually committed or completed — ^^alony 
1 MHCR. 193 

But this section only apolies where the offence is committed in British India and 
not in a foreign territory. The word ‘journey’ does not include a journey in a foreign 
territory but is confined to a journey within the territories of British India IVhere 
during the course of a journey through fordgn temtory and British India, the carrier 
to whom certain goods were entrusted committed criminal breach of trust in respect 
of those goods, and there was nothing to show that the offence took place during the 
journey in British Ind-a, the offence could not be tried by any Court in British India— 
Nadar. 24 Cr L J. 579, 77 I C. 727, A I R. 1923 Lah. 487. 

‘This section only applies if the place of offence Is in British India. It would 
not give jurisdiction to a Court in British India to try an offence committed outside 

British India merely because the offence wras committed in the course of a ioumev 

PubVe Prosecutor v. Pedimomi Beary, 30 CrLI. 245, 114 IC 238 55 MLJ 499 
1928 MW.N 791, AIR. 1928 Mad 1136. 28 MLJ. 843, Ind. RuL 1929 Mad 254* 
5? Mad. 61, following Bapu Daldi, 5 Mad 23, 1 Weir ], " ' 
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568. Offence committed in a journey; — Under this section, if a person 
is accused before a Court of an offence committed during a journey or voyage, he may 
be tried by that Court if any part ol that journey or voyage dunng which the offence 
was committed is within the local limits of the Court’s jurisdiction — Malony, 1 M H.C.R. 
193. And the Courts competent to try the case of an offender in respect of an offence 
committed on a journey ate the Courts through or into the local limits of whose juns- 
diction the offender in the course of the journey passed at the time the offence was 
committed — Atninulla v. P. M. Guha, 1 C.LJ. 334, 2 Cr.L.J. 411. Thus, if a theft 
is committed from a running train, the offence may be said to have been committed 
during a journey, and it can be inquired into and tried by any Court having junsdiction 
over any part of the country through W'hich the train passed during the course of 
its journey, no matter in whose jurisdiction the offence W’as committed — Lazarus, 24 
CrLJ. 253, 71 I.C 797 (Lah.). Where the offence is committed in the course of a 
railway journey, the accused can be tried at the place of destination, though the 
offence was actually committed out^de the jurisdiction of that Court — Moulabux, 25 
CrL.J. 439, AI.R 1925 Sind 177, 77 IC 727. 

But this section is applicable only when the journey or voyage is eonlinuous and 
umnlerrupled. Therefore, where an offence was alleged to have been committed by the 
accused m the course of a journey from Bombay to Howrah, but in fact took place 
between Bombay and Allahabad, at which place both the complainant and the accused 
broke the journey and then proceeded separately by different trains to Howrah, it was 
held that the journey from Bombay to Howrah not being continuous, the Magistrate at 
HowTah had no jurisdiction to try the offence— PiVait, 21 W.R 66. \Vhere a guard of a 
train going from Coimbatore to Madras was found drunk and detained at Arkonam on 
the way, but he broke away, got into train and arrived at Madras, it was held that the 
journey must be deemed to have been broken at Arkonam, and the offence (of being 
drunk, under see. 27 of the Railways Act) could not be tried at Malony, 1 

■m,H.C.R. 193. 

But any short stoppage in the course of a journey does not break the journey. 
Thus, where some articles were missed from a boat during a halt at S, in the course 
of a journey to C, it was held that the journey would not be deemed to have been 
broken by the halt at S, and that the offence of theft could be tried at O— Abdul AH, 
25 W.R. 45. 

569. Voyage on High Seas: — This section applies only to the trial of 
offences committed in British India. The words ‘journey or voyage’ do not include a 
voyage on the High Seas, or in a foreign territory, but are confined only to a wyage 
or journey within the territories of Bntish India — Bapu Daldi, 5 Mad 23 (25), 1 
VTeir 1. 

But in Ismail, Ratanlal 181, where the accused and the complainant sailed from 
Bombay to Honawar, and during the s-oyage the accused threw a box of the complainant 
into the sea, it was held that the Magistrate of Honawar, through whose jurisdiction the 
accused passed dunng the voj’age, had jurisdiction to try the offence of mischief 
(although it was committed on the High Sras, about 9 miles off from the coast). 

569A. Effect of non«comp1iance: — Sections 177, 179, 180, 181 and 183, 
Cr. P. C., no doubt, define the Courts whidi ordinarily have jurisdiction to try offences. 
They should, however, be read with section 531, Cr. P. C., and the manifest intention 
of that section is to provide against the contingency of a finding, sentence or order, 
regularly passed by a Court in the case of an offence committed outride its local area, 
being set aside when no failure of justice has taken place — Doraistcamy Mudali, 30 
Mad. 94 (95), 1 M L.T. 345. 4 Cr.LJ. 253. 

184. All ofTcnccs against the provisions of any law for the 
Offtne^ Rail- Ji"’' '«=’nS >» relating to Railways, 

wav. Telegraph, Post Telegraph, the Post-Office or Arms and 
Office and Arms Act. Ammunition may be inquired into or tried 



Sec. 185.1 


THE CODE OF CRIMINAL PROCEDURE 


589 


i*i a Presidency-town, whether the offence is stated to have been 
comniiUed within such town or not: 

Provided that the offender and all the witnesses necessary 
for his prosecution are to be found within such town. 

.185. Whenever any doubt 185. IVliciievcr a qiies- 
HiphCourt arises as- to the HiRhCourt tiou arises as to 

lodedde. Court by which any zvhich of tzvo or 

d"S?d!s. oflence should under doSdu- more Courts subor- 

trict where the preceding provi- tnct where diuatc to the same 

sions of this chapter triS'Sf High Court ought 

takeplace. inquired into or takeplace. to inquire into or 

tried, the High Court, within try any offence, it shall be de- 
the local limits of whose appel- cided by that High Court. 
laic criminal jurisdiction ihe (2) IVhcrc iivo or more 
offender actually is, may decide Courts not subordinate to the 
by which Court the offence shall same High Court have taken 
be inquired into or tried. cognisance of the same offence, 

the High Court zvithin the local 
limits of whose appellate crimi' 
iial jurisdiction the proceedings 
were first commenced may 
direct the trial of such offender 
to be held in any Court subor- 
dinate to it, and if it so decides, 
all other proceedings against 
such person in respect of such 
offence shall 6c discojiUhucd. 
If such High Court, upon the 
matter having been brought to 
its notice, does not so decide, 
any other High Court, zvithin 
the local limits of zvhosc appel- 
late criminal jurisdiction such 
proceedings arc pending, may 
giz>e a like direction, and upon 
its so doing oil other such pro- 
ceedings shall be discontinued. 

Change: — ^This section has been re-dralted by sec 43 of the Cr. P. C. Amendment 
Act XVIII of 1923. For reasons see below. The old section has been di\ndcd into 
two classes Sub-section (1) whidi follows the language of the old section, is now 
restricted to cases where the two Courts, v4wse relative jurisdiction is in question, are 
subject to the same High Court. And the K>ntmgenc>- where the two Courts are 
subject to different High Courts is now prennded for in sub-section (2). under an entirely 
ne" procedure 

570. Sub-section (1) — Nature of doubt: — ^The meaning of the old sertion 
A,ras this: Where more Courts than one had junsdiction under the preceding sections 
(«ecs. 177-184) to tr>’ an offence, then if a doubt arose as to the Court by which sue 

/ 
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offence should be trieS, it must involve a doubt as to the suitability of one Court as 
compared with another from the pcmt of inew of convenience and expediency. The 
High Court could be called upon to pve its deciaon only where the doubt was — ^"m 
which of the two Courts it would be more convcntent to have the case tried?" and 
not — ^"which of the two Courts had jmisdietton to try the offence?” The words "under 
the preceding provisions" show that no question of jurisdiction arose under the old 
section, the doubt being on a matter of convenience ’only. Therefore, in a case where 
both the Magistrate at Calcutta and the Magistrate at Karwar had jurisdiction to try the 
offence, the Calcutta High Court deaded that from the point of view of convenience 
of the parties and their witnesses, the Mapstrate at C^cutta should try the case— 
Chaju Chandta. 44 Cal. 595 (609.610), 21 CWJJ. 320, 25 C.LJ. 165, 18 Cr.L.J. 81, 
37 I.C. 145 (F.B ). This deciaon overrules RaPani Bencde v. All India Banking Co., 
41 Cal. 305, 17 CW.N. 1207, where it was held that the High Court could interfere 
only when the doubt arose as to which of the two Courts has jurhdtelion to try the 
offence, and, therefore, where two Courts were equally competent to try an offence, 
ie., where there was no doubt as to jurisdiclion, the High Court could not interfere 
merely on the ground of convenience The cases of Hiran Kumar v. Mangal, 17 C.WJ^. 
761 (764), 14 CrLJ. 398, 20 I.C 222. and Curdst Singh. 24 P.R. 1917, 18 Cr.L.J. 514 
(518) took the same view as 44 Cat 595; the case of Girdhar, 21 A.L.J. 621, 24 Cr.LJ. 
929, AIR. 1924 All. 77 (78) adopted the contrary view. 

The words "under the preceding provisions of this chapter” have been omitted by 
the Amendment Act of 1923, and the effect of (he amendment is that the High Ciiurt 
can now be called upon to dedde not only the question as to which of two Courts ought 
to try the offence from the point of view of convenience, but also which of the two 
Courts has juriidiction to try the offence. This view was taken in Chaichal, 5 L.B Ri 
17, 9 Cr.L.J. 581 (a case decided under the ofd section). 

571. Extra-provincial jurisdiction of High Court: — Where two com- 
plaints were hied in respect of the same offence in two different Courts situated in two 
different provinces, one at Chittagong Court (under the jurisdiction of the Calcutta 
High Court) and another at GujranwaUa (under the junsdictlon of the Punjab Chief 
Court), the High Court at Calcutta, being of opinion that it would be more convenient 
to have the case tried at Chittagong, made an order that the case be transferred from 
the Gujranwalla Court to the Court at Chittagong— f/iVon Kumar v. Mangal, 17 C.W.N. 
761 (761), 14 Cr.Lj. 398, 20 I.C. 222. A similar order was made in Curdit Singh, 
24 P.R. 1917, 18 Cr.L.J. 514. In the Full Bench case of Charu Chandra, 44 Cal 595 
(611), 21 C.W.N. 320. 25 CL.J. 165, 18 CrLJ. 81. 37 I.C. 145, the Calcutta High 
Court did not actually transjer the case from an extra-provincial Court, but made a 
declaration that the case which had been instituted at Karwar (Bombay) should be 
tried at Calcutta, leaving the prosecution to take the necessary steps accordingly. This 
was, of course, a transfer by impbeation. Thus, all the above cases laid down that 
the High Court had power to make an order of transfer in respect of a case pending 
in a Court ouhide its appellate criminal jurisdiction. 

But the Madras High Court was of opinion that the High Court had no power to 
direct the transfer of a case pending before a Magistrate not subject to its appellate 
jurisdiction— A/afiewed Chouse v. Nalhu, 40 Mad. 835, 18 Cr.L.J 148, 37 I.C. 516, 
5 M L.W. 349. 

Sub-section (2) has been enacted to remo%e this conflict of opinion. By adopting 
the Madras xiew it practically disnllons the High Court to transfer a case from a 
Court outside its jurisdiction, and lajs down a new procedure in case of such contin- 
gency’. “In view of the conflicting dccirions in the Indian Law Reports, 44 Cal 595, 
and Indian Law Reports. 40 Mad 835, it is proposed to make it clear that one High 
Court has no power, whether by implication or otherwise, to transfer a case to itself 
from another High Court or rice versa, or to dedde which of two other High Courts 
should try a particular case ” — Slaietncnt of Objects and Reasons (1921). 

By adopting the simple procedure laid down in thh sub-section, the High Court 
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will bt relieved of the cumbrous procedure of a reference to the Governor-General for 
an order under sec 527. 

Sub-section (2) applies where two Courts have taken cognizance of the same 
offence, and not where only one Court has taken up criminal proceedings in respect of 
the oPcnce, and the proceedings have been rightly started in that Court — Parag, 9 
O.WJsk 1181, 1933 Cr.C. 85 ( 83). 

Sections 185 and 527: — The two sections have entirely diilerent scopes An 
order under sec. 527 is an executive order which may be made without any opportunity 
being afforded to the accused to be heard. Moreover, an order under sec. 527 con- 
templates an order for /roru/cr, and recourse may possibly be had thereto if an order 
made by one High Court is disregarded by another High Court — Cham Chandra, 44 
Cal 595 (624) (F.B.). 21 C\V.N. 320 (per Mookerjee, J.). 

186. (1) WhenaPr " 

_ . tratc, 

Power to issue sum- , . ’ 

mons or warrant for of- nC IS ^ ^ ^ 

fence commtied bej-ond the Provincial Government, a Magistrate of 

lo«l junsd.ct.on. 

any person within the local limits of his jurisdiction has 
committed without such limits (whether within or without 
British India) an offence which cannot, under the provisions of 
sections 177 to 184 (both inclusive) or any other law for the 
time being in force, be inquired into or tried within such local 
limits, but is under some law for the time being in force triable 
in British India, such Magistrate may inquire into the offence 
as if it had been committed within such local limits, and compel 
such person in manner hereinbefore provided to appear before 
Magistrate’s procedure him, and send such person to the Magistrate 
on arrest having jurisdiction to inquire into or try 

such offence, or if such offence is bailable, take a bond with or 
without sureties, for his appearance before such Magistrate, 

(2) Where there arc more Magistrates than one having 
such jurisdiction and the Magistrate acting under this section 
cannot satisfy himself as to the Magistrate to or before whom 
such person should be sent or bound to appear, the case shall be 
reported for the orders of the High Court. 

Amendment: — ^The words "Provincial Go\-emment” have been substituted for 
the words "Local Government” by sec. 4 of the GoTCmment of India (Adaptation of 
Indian Laws) Order, 1937. 

572. “Empowered”: — If a Cantonment Magistrate is not empowered under 
this section, he can dccl ne to exercise jurisdiction. Under such circumstances the 
D strict Magistrate can transfer the case to his own Court under sec. 528. and himself 
make the inquiry requisite under sec. 186 — Ramji. Ratanlal 849. If a Magistrate not 
empowered under this section acts in good faith, his proceedings will not be set aside for 
want of junsdict'on, the defect being cured by sea 529. 

Powers of High Court: — ^UTicre the facts of a ca«c fall within this section, 
not only the Magistrate can prceccd under this section, but the High Court also has 
jurisdiction under cl. 29 of the Letters Patent to direct a Magistrate to make a preli- 
niirary investigation and, in tiie esent of a prtma facie case being made out, to commit 
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the Case for trial to the Sessions. But, under ordinary circumstances it will be for the 
Magistrate to proceed under the special provisions of this section, and the High Court 
will not exercise the generaf powers conferred by the Letters Patent which are to be 
applied only in extremely exceptional cases— Orfc«/<Tf Govt. Security Ltje Assurance Co. 
Ltd. V. Masilamany, 2 Weir 146 (147), 

573. Issue of warrant from outside jurisdiction: — It is not necessary 
that the Magistrate issuing the warrant should be present within the local limits of 
hi® jurisdiction at the time of issuing it. It is sufficient if he has jurisdiction in the place 
where the offender is found. Thus, a Magistrate of Ahmedabad District issued from a 
place in Kathiawar a warrant for the apprehenaon of a person who was in Ahmedabad 
for an offence committed in Kathiawar; it was held that the issuing of the wanant 
from Kathiawar by the Magistrate without being present in the Ahmedabad District in 
which he had jurisdiction, was not beyond his competency — Locha Kala, 1 Bom. 3(0 
(341). 


187. (1) If the person has been arrested under a warrant 

Procedure rrhere rear- >ssued under section 186 by a Magistrate 
rant issued by subordi- Other than a Presidency Magistrate or Dis- 
nate Magistrate. ]vjagjstrate, such Magistrate shall send 

the person arrested to the District or Sub-divisional Magistrate 
to whom he is subordinate, unless the Magistrate having juris- 
diction to inquire into or try such offence issues his warrant for 
the arrest of such person, in which case the person arrested shall 
be dcUvered to the police-officer executing such warrant or shall 
be sent to the I^Iagistrate by whom such warrant was issued. 

(2) If the offence which the person arrested is alleged or 
suspected to have committed is one which may be inquired into 
or tried by any ’Criminal Court in the same district other than that 
of the Magistrate acting under section 186, such Magistrate shall 
send such person to such Court. 

574. “Send the person to the District Magistrate”: — ^Vhe^e a British 
Indian subject was arrested in a British district by a first class Magistrate for an 
offence committed in a Native State, and the Political Agent’s certificate (required by 
sec. 188) was obtained, it was unnecessary to send the accused to the District Mapstrate 
under this section; the Political Agent’s certificate gave full power to the first Class 
Magistrate to hold the preliitdnary inquiry him'self — Kahandas, Ratanlal 97 (98). 

LiabilUy Ol Brili* .Wh™ a Native Indian subject of 

subjects for offences Her Majesty commits an offence at any place 
Bntish ■without and beyond the limits of British 
India, or 

when any British subject commits an offence in the terri- 
tories of any Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject or 
not) commits an offence in the territories of any Native Prince 
or Chief in India, or 

when any person commits an olTencc on any ship or aircraft 
registered in British India A\hcrcver it may be, 

be may bo <lcalt with in rc.spect of such offence as if it liad 
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been committed at any place within British India at which he 
may be found: 

Provided tliat uotzvithstanding anything in any of the pre- 
Political Agents to ceding sections of this chapter, no charge 
certify fitness of inquiry as to any sucli ofFcncc shall be inquired into 
into charge. British India unless the Political Agent, 

if there is one, for the territory in which the offence is alleged to 
have been committed, 'certifies that, in his opinion, the charge 
ought to be inquired into in British India; and, where there is no 
Political Agent, the sanction of the Provincial Government shall 
be required : 

Provided, also, that any proceedings taken against any person 
under this section, which would be a bar to subsequent proceed- 
ings against such person for the same offence if such offence had 
been committed in British India, shall be a bar to further pro- 
ceedings against him under the Indian E.xtradition Act, 1903, in 
respect of the same ofTcncc in any territory beyond the limits of 
British India. 

Change;— The iial.eiscd Trord$ in the first proviso have been added by sec. 44 
of the Cr. P. C. Amendment Act, XVIIl of 1923 

In the second proviso, the words "Indian Extradition Act, 1903” have been 
substituted for the words "Foreign Jurisdiction and Extradition Act, 1879.” This is 
consequential to the repeal of the old Act by the Act of 1903 

TTie words "Provincial Government” have been substituted for the words "Local 
Govcmmeni" by sec. 4 of the Government of Inda (Adaptation of Indian Laws) 
Order, 1937. 

The words "or when any person commits an offence on any ship or aircraft registered 
in British India wherever it may be," have been inserted after the words "Prince or 
Chief in India, where they occur for the second time, by sec 3 of the Offences on Ships 
and Aircraft Act, 1940 (Act IV of 1910). 

Scope: Under the terms of sec 188, Cr. P C, as it stands since the amend- 

ment of 1923, a Court in British India cannot try an offence by virtue of the terms of 
sec. 179, Cr. P C., merely because part o( the consequences have ensued wltlun its 
jurisdiction if some part of the offence lias been committed in a Native State. The 
section renders the certificate of the Political A^nt necessary even in such cases — 
Fakkiullah Khan. AIR 1935 Mad 423. 68 MLJ 415, 41 ML.W. 352, 37 CrLJ. 
195, 159 I C. 1048, 1935 M W N 325, 1935 Cr C 446 

This section refers to crimes committed beyond the limits of British India — 
Manabetidra. AIR 1933 All 498 ( 500), 1933 CrC 833 

A child marriage contracted outside Bnti^ Ind a is not an offence under the Child 
Marnage Restraint Act (XIX of 1929) and if it is not an offence under that Act, there 
is no offence to which sec 188, Cr P C, apply when such child marriage is contracted 
by British subjects in a foreign territory — Narayan, 37 Cr.LJ. 211, 59 Bom. 745, 159 
I C 923. A I R 1935 Bom 437, 37 Bom L R 885, 1935 Cr C. 1305. See Ma^anli Subba 
Rao V. Vedullapalli Kamaraju in Note 579 

In a case under sec 401, I P. C, the proof of association of the accused outside 
British India for the purpose of committing cnn«s is not barred under sec. 188, Cr. P. 
Code, read with sec. 4. I. P. C, because the Court is not concerned with the trial of 
a person for an offence comm tied outside Bnt’sh India, but with the fact that the 
accused committed offences outsde British India, which affords endence that the 
accused associated together for the purpose of committing crime — Arumwgtrm v. Emp., 
Cr— 38 
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40 CrL.J. 335 (356). 180 I.C. 431, A.I.R. 1938 Mad. 858, 1938 M.W.N. 595, 48 
M.W.N. 639. 

575. This section controls the preceding sectionsr-^ections 177 to 
184 are controlled by the proviaons of sec ife, so that if the offence specified in those 
sections (177 — 184) happen to be conunitted outside Bntisli India, those sections would 
cease to apply, and the special proviaon of sec. 188 would come m. Thus, to give 
concrete illustration, where the offence of criminal breach of trust was committed in a 
Native State by a British subject, then according to sec. 181, independently of sec. 188, 
such offence could not have been tried by a British Court. But as secs. 177 — 184 are 
controlled by sec. 183, the latter section would apply, and would give jurisdiction to a 
British Court to try the offence, but the certificate of a Political Agent would be 
absolutely necessary. See T^ibhun, 5 SL.R. 266, 13 Cr.L.J. 530 (531), See also Sub. 
and Rem. o] L. A.. Rental v. Lundur, 33 Cr,LJ 267 (269), 136 I C. 137, Ind. RuL 
1932 Cal. 185. 36 CW.N. 456. A.I.R. 1932 Cal. 465, 1932 Cr.C. 455, 59 Cal. 1065 So 
also, where a person was kidnapped in a Native State and conveyed to British territory, 
sec 181 would not apply but the case would fall under sec. 188 and a certificate of the 
Political Agent would be a preliminary requisite of the trial of the offence by a British 
Court— A'ooc/iri. 7 SLR 17, 14 CrX.J. 439; Narairt, 41 All. 452 (454), 17 ALJ. 450, 
20 CrX.J. 276 Where a British Indian subject is found in a Native State in posses* 
sion of stolen articles, he can be tned in British India for an offence under see. 411 or 
, 412, I P. C, but the certificate of the Political Agent would be necessary— S msww 
Judge V. Sundara, 21 M L J. 441, U Cr.LJ. 306, 6 I.C. 308; Sana Matkur. 54 Bom. 171, 
32 BomLR. 98, 31 CrL.J. 833 ( 835). Even the fact that there is an alternative 
charge under sec. 379, I. P. C., for theft in British India, will not enable the Magistrate 
to try the offence under sec 411, I. P. C. (receiving stolen articles in a Native State) 
without the Political Agent’s certificate— Sana Maihur, supra. 

But in a Madras case, where the complainant m a place in British India entrusted 
certain jewels to the accused, a Native Indian subject of His Majesty, for sale on 
commission, and the latter pledged the jewels in a Native State and converted them 
to his use, it was held that since the loss of the jewels (which was consequenet 
mentioned in see. 179) occurred to the complainant m British India, this was sufficient 
under sec, 179 to give jurisdiction to the British Indian Court to try the offence; 
that secs. 179 — 184 should not be read subject to sec. 188, and that no certificate of 
the Political Agent was necessary — Assistant Sesswns Judge v. Ramaswami, 38 Mad 
779 (780, 783), 26 M.L.T. 235, 15 Cr.L J. 207, 22 1 C. 991 (doubting Sessions Judge v. 
Sundara, 21 MLJ. 441, 1910 M.W.N. 143. 11 CrLJ. 306) This view of the law 

was untenable and the words “notwithstanding anything Chapter” have now 

been added in the proviso to jnakc it dear that see. 188 controls the preceding 
sections of this chapter. The Select Committee observe : — ‘'Certain decisions of the 
Madras High Court seem to make it doubtful whether section 188 is subject to the 
provisions of secs. 179 — 181, and we think* it is desirable to clear this up. We are 
not satisfied that this was the intention of section 188, and in our opinion it is safer, 
when a man is tried in British India in respect of an offence committed in a Native 
Stale, to require the Political Agent’s certificate in every case. The amendment which 
we propose will make this clear.”— Jfepar/ oj the Select Committee of 1916. 

576. Illegal arrest: — See Notes 551 under sec. 177 A trial under this 
section wiH not be vitiated by reason of the fact that the accused has been brought 
into British Ind a from a foreign territory under an illegal arrest — Vmayak Damodar 
Savattar, 35 Bom 225, 13 BomL.R. 296, 12 CrL.J. 356 

577. “Native Indian Subject”: — This c-rprcsslon means only a Native 
Ird'an subject de jute and not de faelo} a person who is not a Native Ind-an subject 
lie jure but who owns some land in British territory and occasionally resMes in Bnlish 
India, docs rot thereby become an Indian subject, amenable to the j'lirlsdiction of a 
British Ind an Court lor an offence committed by him in a foreign territory' — Falir. 
1886 P.U. 1: cn appeal from IBM PR. 22. 
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Foreigners: — ^This section does not apply to an offence committed by a foreigner 
outside British tcrritorj*, though he may subsequently be found in British India — 
Abdul Latib, 10 Bom 18$ (188). No forngn subject can be tried in Bntish India 
for an offence committed outside Bntish India — Baldetva, 28 All 372 (374), 3 ALJ. 
146, 3 CrLJ. 2475 Ibrahim, 7 P.R. 1894j Ratuhhod. 2 BomL.R. 337; Fakir, 22 P.R. 
1883; Roda, 30 P.ft- 1889. Therefore, tihere the subjKt of a Native State committed 
theft in that State, and w-as subsequently found in Bntish India in possession of the 
s'olen property, the British Indian Court hpd no jurisdiction to try him for the offence 
of theft (but had jurisdicbon to try him for retaining stolen property, under sec. 411, 
I P. C.)—Baldctca, 28 All. 372 (374), 3 AXJ. 146, 3 Cr.L.J. 247; Abdul Lalib, 10 
Bom. 186 (188). See Note 557 under the heading "Offence in Native State." 

578. Offence: ^The word “offence" in this section means an offence punishable 

under the Indian Penal Code Thus, the act of giving false evidence before a foreign 
(^urt where the oath is adrmnistered not under the provisions of the law in force 
in British India but under the law of that State in relation to proceedings before 
the Court, is not punishable under section 193 of the Indian Penal Code, and cannot 
be taken cognizance of by Magistrates of Bntish Indian Courts. So also, the offence 
of lodging a false complamt m foreign Court is not punishable under the Indian 
Penal Code, because it cannot be said that a false information was given to a 'public 
sers-ant’ as defined by the Indian Penal Code. Similarly, the act of instituting criminal 
proceedings and making false charges before a foreign Court does not constitute an 
offence under sec. 211 of the Indian Pena! Code, because the aiminal proceedings 
and false charges contemplated by that section mean proceedings and charges in 
British India where the Indian Penal Code is in force Therefore, offences committed 
in relation to Courts and authorities outside British India do not constitute offences 
under the Indian Penal Code and cannot be tried by any Court in Bntish India; 
and a certificate of the Political Agent is out of the question— /n re Rambharalkt, 
47 Bora. 907, 25 Bom.L.R 772. 25 CrLJ 333, 77 I C 189. 

“May be found”: — The word 'found' roust be taken to mean not where a 
person is discovered, but where he is actually present, even though under arrest. So, 
if the accused committed an offence at R (m a Native State), whence he was brought 
under arrest to Ahmedabad, where he was tried, held that he was "found" not at S, 
but at Ahmedabad, where he was actually present, though under arrest, and the 
Ahmedabad Court had junsdiction — Magaulal. 6 Bom. 622 (625). For the purposes of 
criminal jurisdiction an accused person is found where%'er he is actually present, whether 
or not he has been brought there against his wll — Vtnayak Damodar Savarkar, 35 
Bom. 225, 10 I C. 936, 12 CrL.J 356, 13 BomLR. 296; Zineke, A.I.R. 1936 Nag. 
152 (153), 37 CrLJ 979. 164 IC 687, 1936 CrC 707. 

579. Scope of proviso: — This proviso is of universal application and is not 
restneted to Native States only. If the offence is committed in a Native State, the 
certificate of Jhe Political Agent is neccssarj’; if the Native State has no Political 
Agent, the sanction of the Local Goveminent is required And if the offence is 
cemmitted m a place otiicr than a Native State, te, in a foreign territory, the sanction 
of the Local Government is likewise necessary, e.g, in case of an offence committed 
in Spain — Chcllaram, 6 SLR. 260, 19 I.C. 954, 14 Cr.LJ. 298; or at Chandemagar — 
Sasedhar, 35 C.W.N 1082 (1086). 

A British Indian subject cannot be convicted for dishonest retention of property 
in French territory in absence of a certificate of the Political Agent of the said territory 
— Narayanasicamy PadayacJii, 31 CrL.J. 545, 143 IC 190, 1932 M.W.N. 1229, A.I.R. 
1933 Mad. 461. 1933 CrC 707, Ind Rul 1933 Mad. 281. 

IVhere a dacoity was committed in British India and murder was committed soon 
after in the Natne State, in attempting to carry away stolen property, the British 
Indian Court had jurisdiction to try the accused under see. 395, I P. C, without a 
certificate as required under this section— Pun/aft Siwgfi, A I.R. 1933 Lah. 977, 35 P.LJL 
51. 1933 Cr.C 1467, 147 I.C 2. 



596 


THE CObE OF CRIMINAL PROCEDURE 


I Chap. XV. 


The words “or where there is no Political Agent, the sanction of the Local 
Government shall be required'* have been added to the Code in 1898. Under the 
previous Codes, when the offence was committed in a territory in which there was no 
Political Agent, no certificate (or sanrtion) was necessary, as for instance in Goa 
(Daya Bhma, 13 Bom. 147) or Siam {Abdul Husen, Ratanlal 773) or Cyprus (Sormwift. 
'2 All 218). 

In the absence of the certificate of the Political Agent or sanction of the Local 
Government a charge of an offence under the Child Marriage Restraint Act (XIX of 
1929) committed in French tettitory cannot be inquired into in Bntish India. There 
is nothing to the contrary in that Act — Ma^anti Subba Rao v. VeduUapalli Kamaraju, 
AIR. 1939 Mad 577, 49 ML.W. 656, 1939 M.W.N. 742, 40 Cr.LJ. 822, 183 I.C. 708 
See Narayan above under the heading “Scope" under this section. 

530. Offences on High Seas:— Section 188 does not apply to offences 
committed on the High Seas. The proviso to this section refers to offences committed 
in a “tenitory" and not to offences committed on the High Seas. Therefore, an offence 
committed by a Native Indian subject on the sea at a distance of five or six miles 
from the coast can be tried by a Magistrate of British India without the sanction 
of the Local Government — Manuel Pkihp, 41 Bom 667, 18 Cr.LJ. 782, A.LR 1917 
Bom 280. 41 1C 158, 19 BomLR. 527; Fernandes. A.LR. 1936 Sind 3. 37 Cr.L.J. 
314, 160 IC. 375, 1936 CrC. 50. Po Tkauni. 5 LBR. 221, 10 I.C. 705, 12 Cr.LJ. 
198. The power to try offences committed on the High seas is conferred on Indian 
Courts by Stat 23 & 24 Vict., c. 88 (within three miles from the Coast of British 
Ind^) and Stat 30 & 3! Vici, c. 124, section 11 (bejond the three miles limit)- 
See Kazlya Rama, 8 BH.C.R. 63; Sheik Abdaol Rahimart, 14 Bom. 227. 

531. Political Agent: — A British Vice-Consul appointed by the British 
Government In any part of a foreign territory or colony under the suzerainty of a 
foreign independent state is not an ofTiccr appo-nted by the British Government, and 
does not come within the meaning of a Political Agent as used in this section. 
Jerandas, 36 Cf.L.J. 240 (244). 153 I C 60. 28 SLR 27, AIR. 1934 Sind 96. 1934 
Cr.C 821 His Britannic Majesty's Minister at Kabul is not a Political Agent— 
Mahammed Qasxn Khan. 36 Cr.L.J. 430 (431), 153 I.C. 747. A.LR. 1934 Lah. 827. 
1934 Cr.C. 1154. 

531A. Certificate of a Political Agent; — ^The certificate of the Political 
Agent IS the prelimimary requisite for the institution of criminal proceedings in a Court 
of British India for an offence committed outside British Ind'a Want of certificate 
will invalidate all subsequent proceedings — KaVeharan, 24 All 256 (257); Ram Sundar. 
19 All 109 (110); Narain. 41 All. 452 (454); Baku. 24 Bom 287; Sirdar v. Jtlhabhai, 
8 BomL.R. 513, 4 Cr.L.J. 54; Kathaperumal. 13 Mad 423 ( 426); Bafnt Daldi. 5 Mai 
23 ( 25); Ram Charan, 5 Lah. 416 (420), 27 CrLJ. 218; Buta Singh. 7 Lah 396. 
27 Cr.LJ. 1168; Ram Prasad, 11 P.L.T. 433. 31 CrLJ. 364 (365); Fazal Rakrrtan. 
A I.R. 1937 Pesh. 52. 170 I.C. 772, 38 CrLJ 1042; Khatcas Habib. A.I R. 1910 Pesh. 
4 (5), 41 CrLJ. 565, 88 I C 290 The want of a certificate is not a mere irregularity 
which can be cured by section 532 by a subsequent production of the certificate— 
Kathaperumal, supra; Ram Charan. supra. Even where the Magistrate was himself 
the Political Agent, the defect would not be cured by any subsequent production of 
the certificate signed by him — Kalhaperumat, 13 Mad. 423 (426). 

An agreement entered into (under the Instructions of the Political Agent), by 
some members of Native State and some members of the executive authorities of 
the.neiRhbouT'ing portion of British India, to the effect lliat for convenience the British 
Ind’an Courts might arrest and tr>' Briti<ih Indian subjects found gambling in the 
Native State, and vice tersa, cannot do away with the necessity of obta'ning the 
certificate or s.iricl'on required by this section — Kandu, 42 All. 89 ( 90), 17 AXJ- 
1C65. 20 Cr.LJ. 700. 52 I C. 668. 

The obtaining of sanction Is imperative and the omission to do so vitiates the 
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tnal and the con%’iction of the accused — Ram Ptasad, 31 Cr.LJ. 364, 122 I.C. 155, 
11 P.LT. 433, A.I.R. 1930 Pat. 501. 

In a sessions case, the certificate of the Political Agent must be obtained before 
the commencement of the committal proceedings in the Magistrate’s Court — RuViya 
Singh. 7 Lah. 468, 27 Cr.L.J. 942 (944); and the proceedings of a Magistrate committing 
an accused to the Sessions Court uithout a certificate under sec. 188 are void and 
ilJ^l — Buta Sirtgk, 7 La.h. 395, 27 P.I..R. 447, 27 CrLJ. 1168; Ram Charan, supra; 
A'arain, supra; Kathapcrumal, supra; Ram Sundai, supra Where a commitment was 
made without the certificate, the fact that the certificate e.sisted at the date of the 
commitment, (ie., it had been signed by the Political Agent before the date of 
commitment) could not cure the defect — Kaheharan, 2t All. 256 (257). In certain 
Punjab cases, however, it has been held that the want of a certificate is not a fatal 
defect in\-alidating the commitment, but is a mere irregularity curable by sec. 537, 
if no objection is taken at the tnal and no prejudice to the accused has been caused 
in the defence — Shamir Khan, 1888 P.R 35; Roda, 1889 P.R. 30; Feiek Din, 1902 
P.R. 4 (F.B ) ; Mohammad Qosim Khan, 36 Cr L J. 430, 16 Lah. 73, 37 P L.R. 419, 
153 I C. 747, A 1 R. 1931 Lah 827. 1934 Cr.C U54. Where, however, the defect was 
obser\-ed and objected to by the Sessions Judge, the commitment should be quashed 
—Mastana. 1899 PR. 11; Ram Ckaian. 5 Lah. 416 (420), 27 CrLJ. 218 

The word 'charge' as used m this section means “accusation” and cannot be limited to 
a formal charge as in a warrant case— Homurayun v Coundram, 41 CrLJ 645 (646), 
188 LC. 606; 1910 N.L J 304. A 1 R 1940 Nag 245 The proviso h>5 down that "no 
charge shall be inquired into British India unless the Political Agent,” etc., and therefore 
the Bombay High Court holds that there is nothing illegal in obtaining the certificate or 
sanction after the complaint has been filed and the inquiry has begun or been completed 
«i far as the framtng of the charge—Sakharam. 12 BomLR. 667, 7 I C 934, 11 CrL.J. 
543; In re Ram Bharatht. 47 Bom 907 (at p 911), 25 CrLJ. 333, 25 BomLR 772, 
AIR 1924 Bom 51, 77 IC 189 If the certificate is not produced at the time the 
proceedings have reached the stage of framing a charge, the Nlagistrate cannot proceed 
any further, but it is open to him to give the complainant a reasonable time within 
wUch to obtain the certificate, and then to continue the proceedings in the event of 
such certificate being obtained— AHiWoy. 19 SL.R. 122, 25 Cr.LJ 620, AI.R. 1925 
Smd 588, 81 I C. 108 In another Bombay case, it has even been held that where the 
certificate was received after the examination of some prosecution witnesses but before 
the commitment of the case to the Sessions, the commitment was good, and the 
irregularity, if any, was cured by sec. 537 — Makamad Buksh, 8 BomL.R. 597, 4 CrLJ. 
49 There is no reason why cognizance should not be legally taken even though the 
further progress of the case depends on the production of a certificate — Harnarayan 
V. Covindram, 41 CrLJ. 645 (647), 188 I C 606, 1940 N.LJ. 304, A.I.R. 1940 Nag. 245. 

, A document certifying that a case should be tned in British India, and purporting 
to be signed by the Undersecretary for the Political Agent, is not sufficient; it is 
necessary that the Agent should himself certify. But a certified copy of. an order 
signed by the Agent himself and directing that a certificate should issue under sec. 
188 in the particular case sufficiently meets the requirements of this section. If the 
order bears a date prior to the commencement of committal proceedings in the Magis- 
trate’s Court, though the certified copy is produced in the Sessions Court, the commitment 
is not invalid — RuUya Smgh, 7 L^. 468, 27 P.LR. 708, 27 CrLJ 942. When a 
certificate purports to be a certificate of the Political Agent but is signed by another 
officer “By order," it may be accepted as sufficient evidence of the fact that the Political 
Agent had certified as required by this section. But when it does not p'jrport to be a 
certificate of the Political Agent and is signed by another offirer for him it cannot be 
accepted as a sufficient c\idenee of the same. Bftav? Manor. 35 CrLJ. 629, 148 I C. 
268, 35 BonvLR 1177, AIR. 1934 Bom. 41, 1934 Cr.C. 203, 58 Bom. 97. But see 
KaUcharan, 24 All 256, cited above. 

Magistrate not confined to the charges in the certificate : — ^The Magistrate is not 
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restricted to the charge mentioned in the certificate. The certificate granted by the 
Political Agent in respect of an offence will cover every charge which the facts declared 
in the certificate will suffice to sustain— -ATrlsAHa Nath, 33 All. 514, 12 CrX J. 359. An 
order of committal on a charge whidi is different from that mentioned in the certificate 
but based upon the same set of facts, will be perfectly valid — In re Sessions Judge, 
8 M L.T. 203, 11 Cr L.J. 531, 7 I C. 802. 

Effect of the certificate : — ^The certificate operates and the case may be dealt with 
ss if the offence has been committed in British India, “when any British subject commits 
an offence in the territories of any Native Prince or Chief in India," that is, whether he 
is an Indian British subject or a European British subject, his claim to be tried as a 
European British subject arises after the certificate has been furnished and it has been 
decided to deal with him as if the offence had been committed in British India — Zincke, 
A.IR. 1936 Nag. 152 (153). 37 Cr.LJ. 979. 164 I.C. 687, 1936 CrC. 707. 

Certificate cannot be revoked : — WTiere the District Magistrate as the Political 
Agent granted a certificate for the trial of the accused by a Magistrate in British 
India, it was held that the latter was legally seised of the case, and it was not 
competent to the Political Agent to recall the certificate and to hand over the accused 
to the Native State for his trial in that State— Pez/r Saheb, 14 Bomi.R. 377, 13 
Cr.L.J. 537, 15 I.C. 809. 

189. Whenever any such offence as is referred to in section 
Pa>rer to dir«t oopioo 

of depositions and exhi- vincial Govcnwtcut may, if it thinks nt, 
Sdence. direct that copies of depositions made or ex- 

hibits produced before the Political Agent or 
a judicial officer in or for the territory in which such offence is 
alleged to have been committed shall be received as evidence by the 
Court holding such inquiry or trial in any case in which such 
Court might issue a commission for taking evidence as to the 
matters to which such depositions or exhibits relate. . 

Amendment: — ^The words “Provincial Government" has’e been substituted for 
“Local Govemmenl" by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

B. Cojit/ifwns requisite for Initiation of Proceedings. 

190. (1) Except as hereinafter provided, any Presidency 
Cognizance of offences Alagistratc, District Magistrate or Sub- 

by Magistrates. divisional Magistrate, and any other Magis- 

trate specially empowered in this behalf, may take cognizance of 
any offence — 

(a) upon receiving a complaint of facts which constitute 
such offence; 

(h) upon a report in writing of such facts made by any 
police-officer; 

(c) upon information received from any person other 
than a police-officer, or upon his own knowledge or 
suspicion that such offence has been committed. 

(2) The Provincial Government, or the District Magistral? 
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subject to the gcnerul or special orders of the Provincial Govern- 
inent, may empower any Magistrate to take cognizance under 
sub*section (1), clause (a) or clause (/>), of olTences for which 
he may try or commit for trial. 

(3) The Provincial Goi’crnmcnt may empower any Magis- 
trate of the first or second class to take cognizance under sub-sec- 
tion(l) , clause (c), of offences for which he may try or commit 
for trial. 

532. Change: — ^The ^rords “Provindat Government" have been substituted for 
the v.ords "Local Governrrent" by eec. 4 of tlie Government of India (Adaptation of 
Indian La^sl Order, 1937. 

The Trords in clause (b) have been substituted for the words "upon a police report 
of such facts," by section 45 of the Cr P C Amendment Act, XVIII of 1923 In 
Sada. 25 Bom. 150, 3 BomLR. 5S6 (FB). B/wrob. 4S Cal 807 ( 817. 818). Jk re 
Chidambaram. 32 Mad 3. Ram J^. 1 PLT 73. 55 IC 285, 21 CrLJ. 269, Harihar, 
23 CW.N 481. and C/iiifarri Flusa’n. 6 LahLJ 606, 25 CrLJ 1361, it was held 
that the term polVc report in the old c'ausc was used in a technical sense as meaning 
the report of the police in a cogiu'rabfc case only, and that since a pohce-officer had no 
power to ma’<e a report in a non-cognuable case without the order of a Magistrate 
under sec 155 (2), a police report in such a case was to be treated as a complaint 
under clause (a) and the procedure of sec 200 was to be followed by the Magistrate. 
Under the present amendment, the word.ng of clause (b) is quite general, and would 
empower a Mag’strate to take cognizance of a non-cotnitable offence upon a report 
in writing by a police-officer, even thouch such report was rpade upon investigation 
without the order of a Magistrate under sec 155 (2) — S/iirasiconif. 51 Bom. 498, 
29 BomLR 742, 28 CrUJ 939 (941). 105 1C. 459, AIR 1927 Bom 440, (per 
PatVar. J); RaUtavelu. 49 Mad 525. 27 CrLJ 1031 (1037), AIR 1926 Mad 865, 
96 IC 983. 52 MLJ 210. (FB) (overruling In re Perumal. 22 LW 209, 26 CrLJ 
1650); Babulal 37 CrLJ 587. 162 IC 308, 19 NLJ 120, AIR 1936 Nag. 86; 
Muhammad llashim V Einp, AIR 1940 Sind 134 (135) (FB). The present amend- 
ment lavs down that the report of a police-officer in a non-cognizable case is a report 
under clause (b) all the same, and not a complamt under clause (a), and the 
hfagistrate will not have to follow the procedure of Chapter XVI, e g , to examine 
the complainant (ie, the police-officer) on oath. See Bholanath, 28 C.W.N. 490, 
26 CrLJ 68, 83 I.C 628; Ratnavclu. supra; SftnnJtflr Lai, 9 Lah 280, 28 Cr.LJ. 821 
(822); Prog Datt. 51 All 382, 27 A.L T 68. A.IR 1928 All 765, 111 I.C 382, 29 
CrL.J. 938: Nazendra Nafh, 51 Cal 402 (414); Mt Lachmi Devi v. Emp, AI.R. 
1931 Cal 122 (127), 35 CW.N 257. 130 ICL 241, 1931 CrC 154. 32 Cr.L.J. 511. 
53 CL J 461, 58 Cal 971. Even HHyagh sec. 4 (h), Cr. P. C., has not been amended, 
the words in it as it stands, are sufficiently wide to include a report of a non-cognizable 
offence and the meaning of the phrase in the two secs 190 and 4 (h), although the 
wording is different, amounts to the same thing The report of a police-officer whether 
in a non-cogn’zable or m a romizable offence docs not amount to a compla'nt — 
Babulal, 37 CrLJ 587, 162 I.C 308. AI.R. 1936 Nag. 85. 1936 Cr.C. 551, ILR. 
1936 Nag. 50. 19 NLJ. 120. In the aboTC case of 51 Bom. 493, Fawcett, J., adhered 
to the old view (following 26 Bom 150. FB.), i-iz, that a report made bv a rolice- 
officer in a non-cognizable case without the investigation being ordered by a Magistrate 
under sec 155 (2), was not a report but a complamt, that the amendment of clause 
(b) has not chanced the law in this rcsuect, and that the Matpstrate could not take 
cognizance of the case upon such report under clause (b) of sec. 190 Even Patkar, J., 
at the end of his judgment said that he was inclined to treat the report as a comolaint. 
See also Raghunath. 34 BomLR. 901, 1932 CrC 868 (869), 33 Cr.LJ. 733 ( 734), 
J39 I.C. 281, AIR. 1932 Bom. 610, Ind. RuL 1932 Bom. 484. But so far as ■ 
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ecamination of the complainant (sec 200) is concerned, thfs view makes no difference, 
for even if the report be treated as a complaint under clause (a) and not as a pobce 
report, the e\aininalion of the poLce-ofScer (compfa nant) is not necessary, under the 
new clause (a) of sec. 200. See Ratnaveiu. supra; and the new of Patkar, J. in 51 
Bora. 498. 28 CrL.J. 939 (at p. 941). 

By virtue of sections 190 (1) (b) and 200 (a). Cr. P. C, Magistrates mentioned In 
sec. 190 are entitled to take cognizance of e%'en non-cognizable offences upon a report 
made in writing by a police-officer without examining the ofiicer upon oath — Ratnaveiu, 
49 Mad. 525, A I.R. 1926 Mad. 865. 27 CrLJ. 1031, 1927 MW.N-.'43. 25 ML.W. 
248, 52 ML.J. 210 (F.B.); Shankar Lai. 28 Cr.L.J. 821. 104 I.C. 437. A.I.R. 1929 
Lah. 702, 9 Lah. 280, 29 P.L.R. 469; Piag Datt Tiwart v. Emp, A.I.R. 1928 All. 765, 
51 All 382. 1929 A.L.J 68, 111 I.C 858. 29 CrLJ. 938; Lai Bihari, 31 Cr.LJ. 55. 
120 IC. 297, 10 P.L.T. 601, A.IR. 1929 PaL 514. 

Moreover, before the present amendment, the words ‘pol ce report’ were used in a 
technical sense to mean a pol ce report under section 170 or 173, i e., a report made 
ajter invaligation, and not an information sent by the Police to tJie Magistrate before 
making any investigation — Ahmed Khan, 5 S L R. 1, 12 Cr.L.J. 93, 9 I C. 492; Khusaldas, 
6 S.LR. 82, 13 Cr.L.J. 752; In re Nagendta Nath. 51 Cal. 402 (413); Sada. 26 Bom. 
150 (157). See also Ghulam Hussain, 25 Cr.LJ. 1361, 82 I C. 753, 1 Lah. Cas. 16, 
6 L L.J. 603, AIR. 1924 Lah. 237. Under the present amendment the words have 
been changed altogether and replaced by the non-technical words “report made by any 
pal ce*officer” which would certainly include a report or information given bejore 
investigation. Even before the present amendment, it was held in a Sind case that the 
Police report referred to in this section was not confined to a report under sec. 173 but 
was wide enough to cover reports under other sections of Chapter XIV (e.g, reports 
under secs 157 and 168), nor was it confined to reports under Ch. XIV alone— il/eArs&, 
17 SLR. 150 (F.B ), 26 CrL.J. 181 (183) (dissenting from 5 S.L.R. 1). See Abdullah 
Khan. 34 Cr.L.J, 256, 141 I.C. 879. Ind. Rul. 1933 Sind 79, AIR. 1933 Sind 188. 1933 
Cr C. 569. If the pol ce makes a report after investigation into a non-cognizable offence 
under the order of a Magistrate under sec. 155 (2). the report would fall under clause 
(b) of this, section— SA/rasK'ami. supra; Chandii Bawooji, 49 Bom. 212, 26 CrLJ. 441. 

533. Magistrate empowered;— Under this section a third class Magistrate 
can take cognizance of an offence under clauses (a) and (b) only it., upon a complaint 
or a police report — Sada, 26 Bom 150. 

The District Magistrate of the Civil and Military* Station of Bangalore has jurisdic- 
tion to take cognizance of and try offences committed by European British subjects 
in accordance with the provisions of this Code — Marchant, 34 Mad. 346 (348), 9 
I.C. 255. 12 Cr.L J 42 

If a Magistrate not empowered to take cognizance under cl. (a) or (b) does so 
under a bona fide mistake, his procccdmcs will not be set aside merely on the gro'znd of 
his not be'ng empowered. See sec. 529 (e). But proceedings under clause (c) of a 
Magistrate not empowered to lake cognizance under that clause are void. See 
sec. 530 (k). 

If a Magistrate not empowered to take cognizance of offences upon complaint Xd- 
a second class Magistrate who is not competent to take cognizance of a murder case) 
nevertheless takes cognizance of the case, sends the complaint to the poH(e for 
inquiry, and on rccemng the police report, dismisses the complaint as false and 
prosecutes the complainant under sec 211, I. P. Code, for making a false complaint, 
the action of the Magistrate in taking cognizance of the offence may be cured by 
sec 529 (e), but the further action of the Magistrate in prosecuting the compbinant 
for making a false connbint cannot be validated by sec 529 (e ) — Bengali Cope, 5 
PaL 447, 7 P.L.T. 335. 27 Cr.LJ. 704. 

The District Magistrate cannot authorize a second class Magistrate to take 
cognizance of conpbints of offences which the second class Magistrate is not competent 
Ip try {eg, a ca'c of murder). Section 37 and Schedule IV of this Code must be read 
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see, 190; and there is nothins in these provtsrons to extend the po^ei which the 
District Mag'slrate can confer — Brnsa/i Cope, sapra. 

S34. Offence: A Magistrate authorised under this section to take cognizance 

of an offence upon complaint, can take cognizance of an offence under sec. 20 of the 
Cattle Trespass Act, c\en in the absence of a special authorisation in that behalf? 
because the ver^’ definition of the word 'offence* in section 4 clause (o) includes any 
act in respect of which a conp’mnt may be made under section 20 of the Cattle 
Trespass Act — Viuanstha, 44 Bom. 42, 21.Bo!nLR 1084, 21 CrLJ. 95; Deemdayalu 
V. Ralna. 50 Mad. 841. 52 ML.J 251. 28 Cr.LJ, 301. See also Budhan v. Issur, 34 
CaL 926 (927). 

535. "Taking cognizance”: — Under this section cognizance is taken of the 
offence and net necessar.lj of the individual offenders whose names transpire in the 
course of the investigat on — ^fathuTa, 36 CrLJ. 641, 155 I C. 58, A.I R. 1934 Pat 
467. 15 P.L.T. 438. 1934 CrC 1062. The Magistrates mentioned in sec. 190. sub- 
sec. (1) are empowered to lake cogn-zance of an offence whether or not the complainant 
before Ihm charges any particular individuals with having committed the offence. 
This section does not empower Magistrates to deal with offenders but to take cognizance 
of offences — FeKh Mul ammad v Emp .AIR 1940 Smd 97 (98) See also Juicshwar 
and Vif/iH in Notes 614B and 614C IVTien a Magistrate has taken cognizance of 
an offence upon a compla nl or upon a pol ce report any offence that rray be disclosed 
b^* the etudence nay be dealt with at the trial; and that sec 190 (1) (c) and sec 191 
have no application in such circumstances Baldto Piasod, 34 CrLJ 942 (946), 
145 IC 382. AI.R. 1933 Pat. 297, 14 PLT 330. 12 Pat 758. 1933 CrC 789; 
Fa6«rao Tatyarao v Emp. 38 CrLJ. 9 (11). 165 IC 867. AIR 1936 Bom 379, 38 
BomLR. 946, 1936 CrC 924 But see Rajaralnam PiUai, 37 CrLJ 501, 161 IC. 
846, 1935 MWN. 181. TO MLJ 340, 43 MLW. 367, AIR 1936 Mad 341, 8 RM. 
880, 59 Mad 442, 1936 CrC 384 A Magistrate can take cognizance of a case either 
under sec 190 (1) (a), (b) or (c). or under all three of them if he is invested with 
powers thereunder— U Po Yone. 34 CrLJ 1185. 146 IC 196. AIR 1933 Rang 271, 
1933 CrC. 1015 The expression "to take cognizance" has not been defined m the 
Code, and it is dOicuIt to ascertain at what precise stage of the case cognizance is 
said to be taken. IVhen a District Mag strate, on receipt of a pol ce report, made 
over the case to another Magistrate for inquiry, and the latter after taking evidence 
summoned the accused, it was the latter Magistrate (and not the District Magistrate) 
who really took cognizance of the offence, because he was the first Magistrate who 
really contemplated taking proceed'ngs against the accused — Atlanta Ram v. Sheikh 
Allah. 17 C.WN 795 (796), 14 CrLJ 425; Lachhmi Natam. 4 Luck 353, 30 Cr.L.J. 
134 (135). The expression "taking cognizance of an offence” in sec. 190 of the Code 
deals with a matter of a purely technical nature Cognizance is usually taken upon 
complaint when process is issued, but no restricted interpretation can be given to that 
express on in consideration of the character of the action of a Magistrate at any parti- 
cular stage of the proceeding before him. But from the terms of sec. 190 it is clear 
that cognizance is taken upon issue of process before e\ndence is recorded It is the 

complaint, therefore, which gives junsdiction to the Magistrate to try the offence 

BabUTOO Talyaiao v Emp, supra, following Maekey, 53 Cal 350, 93 I.C 33, AI.R 
1926 Cal 470, 27 CrLJ 385, 30 CWJ^ 276. 43 C.LJ. 310 (F.B). A Magistrate 
cannot be said to have taken cognizance of a case under section 107 until he issues 
notice to the person charged to show cause why he should not be proceeded against 
under that section Therefore, where the Police reported the matter to the District 
Magistrate who ordered the case to be transferred to the file of the Head Quarters 
Deputy Magistrate, who then iss'jed notice to the accused, held that it was the latter 
Magistrate and not the District Ma^strate who took cognizance of the case — Konda 
Reddy, 41 Mad 246 (249). 

Taking cognizance does not in\*oIve any formal action or indeed action of any kind 
but occurs as soon as a Magistrate applies his mind to the suspected commission of aq 
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offence Where a police report of a dacoity was submitted to the Sub-divisional Officer 
on the 24th Apnl 1909, and the case v. 2 s altemards withdrawn by the District 
Magistrate to his owm file on the 20th January 1910, held that the District Magistrate 
took cognizance of the case on the 20th January 1910 — SouTuidra, 37 Cal. 412, 11 
C.W.N. 512, 11 Cr.L.J. 217. Taking aigniiarice occurs as soon as the Magistrate 
reads the complaint and even before he examines the complainant which he is bound 
to do — Hamaiayan v. Govindram, 41 CrXJ. 645 (647), 188 IC. 606, 1940 NLJ. 
301 See also Malhura. 36 Cr.L.J. C41, IK I C 58, A.IR. 1934 Pat. 647, 15 P.L.T. 
438, 1934 Cr C. 1062 It would appear that cognizance may be taken by a Magistrate 
of any matter in respect of whidr an enqmry or trial may be held under the provisions 
ot the Code of Criminal Procedure and, in taking cognizance of an offence or other 
case, for exa'nple cases under secs 107, 110 or'14S of the Code, a Magistrate merely 
takes se'sm of the matter for the purpose of exercising the specific powers with which 
he has been invested under the Code in connection with the case in question — Hafizar 
Rahainan v. Amiml Hoque, 44 CW.N. 1114 (1118). 

IVhere an officer who is also Magistrate holds departmental inquiry and charges 
are made before him, he cannot be said to have taken cognizance— 19 
Bom. 51. 

In cases where sanction of the Government is necessarj’, e g , an offence under 
sec. 4 (b). Explosive Substances Act, the Magistrate is not competent to take cognizance 
upon a mere complaint unaccompanied by the requisite sanction— lafit Chandra, 39 
Cal 119 (125), 13 Cr.L.J. 433. 15 I.C 65. 

A Magistrate is not debarred from taking cognizance of an offence simply because 
another Magistrate has already taken cognizance of the same and is in seisin of the 
case. But since the accused person cannot be tried twice for the same offence, the 
proper course is for the one Magistrate to transfer his case to the other, and thus a 
multiplinty of trials can be avoided— Heri Satya. 50 Cal. 482, 24 Cr L.J, 710, 37 C.L J. 
327. 

The three alternatives upon which a Magistrate may lake proceedings are not 
mutually exclusive. It is not correct to say that a Magistrate who has taken cognizance 
of an offence must be held to have done it under some one of the alternatives to the 
exclusion of the others. And so. a Magistrate who has taken cognizance of an offence 
upon a complaint is not debarred from proceeding upon a simultaneous police report 
which has come to him. In such a case it will not be necessary from him to follow the 
procedure of Ch. XVI and examine the complainant — Bharat Khkore v. fudhisttr, 9 
Pat. 707, 10 P.LT 779, 30 CrL J. 1056 (1058) (FB.). 

The prosdsions of this section are exceedingly wide. There is nothing in the 
section which prevents a Sub-Divisional Magistrate from taking cognizance of an offence 
that happens to be reported to him by an officer who presides in a Court of justice 
—Tara Singh v. EmP , 39 CrLJ 840, 176 IC. 960. A.IR 1938 All. 449. 1938 ALJ. 
528, 11 RA. 158, 1938 A.L.R, 689, 1938 A.Cr.C. 45, 1938 A.W.R (HC) 361. 

586. Clause (a) — Cogmzance upon complaint: — For 'complaint* see 
see. 4 (/i) and notes thereunder. 

It is entirely wrong that any Court should accept a complaint which charges two 
people in the alternative — Narinjan Dajs v. Emp, 31 Cr.L.J. 1065 (1066), 126 IC. 
535. A I.R. 1930 Rang. 51. 

"Compla'nt o] facts which eanslitufe ^ffcwce** ; — IMicre a complaint presented to 
the Macistrate contains the offences with which the accused is charged, the fact that 
it is defective in not staling all the facts necessary to constitute the offence charged is 
immaterial— Sairffff Dayal Singh. 1891 P.R. 8 But where the complaint mentions only 
the sections of the Penal Code, but no details or circumstances of any description are 
set out. it cannot be treated as a valid complaint— S/iii-i/mgaPpo, 32 Bom.L.R. 782. 
31 CrLJ. 1142 (1143). 

Mliere the complaint is not a suffidently specific statement of facts to come within 
sec. 190 (1) (a), Cr, P, C, the defect is cured under sec. 529. Cr. P. C.. which provides 
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that if any Magistrate not empowered by law to do any of the following things, 
namely, (e) to lake cognizance of an offence under sec. 190, sub-sec. (1) cl. (a) or 
cL (b) erroneously in good faith does that thing, his proceedings shall not be set aside 
merely on the ground of his not being so empowered— Rag/iwnat/j, 33 Cr.L J 733 (73t), 
139 I.C. 281. 34 BomLR. 901, 1932 Cr.C 868, A I.R. 1932 Bom. 610, Ind Rul 1932 
Bora. 484, 

.Wasi'i.'rate bound to take cognizance upon complaint . — The use of the term 'may 
take cognizance of an offence' does not mean that a Magistrate may refuse to take, 
and is not bound lo take, cognizance of an offence on rseel\^ng a complaint of facts 
constituting an offence The use of those terms does not make it optional with a 
Magistrate to hear a complaint, but rather refers to the action of the Magistrate in 
taldng cognizance of the offence in either of the specified courses in which the facts 
constituting the offence may be brought to his notice He is bound to examine the 
complainant and can then either issue summons to the accused or order an inquiry 
under sec. 202 or dismiss the complaint under sec 203 — Umer Alt v. Safar Ah, 13 Cal 
334 (335). He is bound, when the circumstances giving him jurisdiction exist, to 
receive the complaint and deal with >i according to law — In re Janktdas, 12 Bom 161 
(163) s and has no option to refer it to the police under sec 155 or 156 (3) without 
taking cognizance of it — Jankidas, supra; In re Arula, 10 ML.T 120, 12 CrLJ. 463 
It is true that sec 200, Cr. P C. does net say m so many words that the Magistrate 
H bound to take cognizance of a compla nt made to him but that is the general 
interpretation of the section by the High Courts The word "may” under sec. 190, 
Cr. P C . does not mean that Magisuate may refuse to tal»c cognizance of an offence 
upon a complaint duly made to him. As a Magistrate he is bound to examine the 
complainant and then either issue summons to the accused or make an inquiry under 
sec 202, Cr P. C, or dismiss the complaint — RadhakrisUsn C Keswari v. Emp , 40 
CrLJ 449, 180 IC 436, AIR 1939 Smd 78 When a complaint is made to a 
Magistrate of a petty offence ordinarily within the cognizance of heads of villages, 
the Magistrate is bound to lake cognizance of it, to proceed under sec 200 and to 
dispose of the complaint according to law The mere fact that the complaint is also 
cognizable by the head of the village does not entitle the Magistrate to decline to 
exercise jursdiction and to direct the complainant to seek redress from the head of the 
%-illage— Anonymows, 2 Weir 237, 7 Mil (5 R App 3l 

Instances uhere Magistrate acts under ct. (a) and not under cl (e) : — Where 
a complaint is made before a Magistrate, he takes cognizance of the case under clause 
(a) and not under clause (c). even tliough he may record on the complaint that he 
acts under clause (c) — Meshids v. Rangoon Afumcipaf Committee, 4 LBR. 300; Rosid, 
9 BomLR. 212, 5 CrLJ 202; Gndkart Lot. 1911 P.R. 11; Jkuna Lai, 2 P.L.J. 657. 

The mere fact that previous to the making of the written complaint the Sub- 
divisional Magistrate happened to be In the village and the complainant related the 
story to him orally and he inspected the locality, does not bring the case within the 
purview of cl (c) of this section Section 191, Cr P. C, has no application to such'a 
case which was taken cognizance on the written complaint under cL "(a) — Saldeo, 27 
Cr L J. 1406, 98 I C. 718, A I.R. 1927 All 101, 

Where a complainant charged certain persons with committing a certain offence, 
and the examination of the complainant re\*ealed an ogenee different from that men- 
tioned in the complaint, or rerealed an additional offence, the Magistrate was competent 
to take cognizance of the latter offence, and in taking cognizance thereof he acted under 
clause (a) and not under clause (c), so that sec. 191 did not apply— /ogaf Chandra. 
26 Cial. 786 (789); Abdul Rahman, 4 BurXJ 213, 27 CrLJ. 669; on appeal. Abdul 
Raftman. 5 Rang. 53 (P.C.),31 CWJl. 271, 28 Cr L.J. 259, 52MLJ 585, 25 AL.J. 117 { 
Baldco Prasad v Enip, AIR. 1K3 Pat 297 (298), 12 Pat. 758, 14 P.L.T. 330 1933 
Cr C 789. 145 I C. 382, 34 Cr LJ. 942. 

Similarly, where the complainant charged several persons with haring committed 
pn offence, but the Magistrate after exanunation of the complainant or of some witnesses 
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found out that other persons, not menUoned in the complaint, were concerned in the 
offence, he was competent to take cogruaance in respect of the latter persons also, and 
in so doing he acted under clause (a) and not under clause (c), so that sec. I9l was 
not applicable to the case — /agaf Ckandra, 26 Cal 786 (7891 ; Qutba, 1904 P.R. 32! 
hnankhan, 14 BomL.R 141j Dedar But v. Shyamapada, A.I R. 1914 Cal. 801, 24 I.C 
954. 15 Cr.LJ. 516. 18 C.W.N S21, 41 Cal. 1013; Charii Chandra v. Narendia. 4* 
C.W.N. 367; Sri Ktshan v. Debi Dayat. 2 O.WN. 823, 26 Cr.L.J. 1619, 90 IC. 915. 
Section 190, Cr. P. C., refers in terms to "offence" and not "offender," and a Magistrate 
having taken cognizance of an offence can add co-accused -Assudomal Ramandas v. 
Jhanandas Hotchand, AIR. 1940 Smd 1(X> following Mehrab v. Emp., 17 

SL.R. 150, AI.R. 1924 Sind 71> 83 I C. 885, 26 Cr.LJ. 181 (F.B); Dedar Bux v. 
Shyamapada, supra; and Fateh hfukammad v. Emp, AI.R. 1940 Sind 97. See also 
Note 592. 

Where a complaint under the Quid Marriage Restraint Act (XIX of 19291 made 
to a District Magistrate was referred by him to a local Magistrate for inquiry, and the 
latter reported that the complainant also should be prosecuted, and the District Magis- 
trate prosecuted the complainant, held that the report of the local Magistrate was a 
complaint under clause (a) and not an information under clause (e) — SuUia Baku, 
13 P.L.T. 791, 34 Cr.L.J. 237 ( 238), A.1.R 1933 Pat. 87, 141 I.C. 810. 1933 Cr.C 211. 

An Assistant Police Prosecutor is an officer of the Police, but it is not his bisiness 
to make report. It is open to a Magistrate to treat the application filed by him as a 
complaint made by him in his private capadty— Bwlajiiol. 35 Cr.L.J. 266, 146 I.C. 198S, 
A.I R. 1933 Sind 393, 1933 Cr.C. 1433. 

S37. Clause (b) — Police Report: — The 'police report’ referred to in this 
clause is the report described in sec. 173, Cr. P. C., « e , a report made by the Police 
after they have investigated the case and ascertained the facts and came to a concluaon 
•that there are sufficient grounds to justify forwarding the person reported against to the 
Magistrate— A/imed Khan, 12 CrL.J. 92. 9 IC. 492, 5 SL.R. 1. This case was dis- 
sented from in Mehrab. 26 CrL.J. 181, 83 I.C 885, 17 SL.R. 150, AI.R 1924 Smd 71 
(F.B.), where it was held that this clause also included reports other than that men- 
tioned in sec. 173, Cr. P. C. See Notes m para 582. The 'police report' mentioned in 
Uiie section is not limited to a report mentioned in Chap. XIV. Where on an informa- 
tion received by post, a Magistrate sent the case to the police for inquiry and report, 
and on receiving the report took cognizance of the case, it was held that the action taken 
by him was based on the police report — Sarfaraz Khan, 11 AL.J. 331, 14 CrL.J. 218. 
19 I C. 314. 

A police report made after iovestigatJoD into a noH-cDgnlzable case under the order 
o* a Mag'Stratc under sec. 155 (2) falls within this clause. See Note 582 above under 
heading "Change.'' 

A report submitted by a Police-officer under sec. 24 of the Police Act falls under 
this clause— Abdwf Mi. 1 P.L.T. 446, 59 I.C. 41 (44). The report of an Excise Sub- 
Inspector is a Police report for the purposes of this section— Rorf/iiita v. Hamid All ^ 
Cal. 371, 28 Cr-L.J. 316, A.IR. 1927 CaL 4(®. A police ehallan is a police report of 
tacts constituting an offence under clause (6) and a Magistrate can take cognizance 
upon it— Sundar, 1901 P.R. 8; Chet Srngfc. 1900 P.R. 22. But a mere suggestion by th® 
pcVice-offvccr is not a police report, and where a Magislrate issued summons to the 
accused on the suggestion of a police-officer that the accused injured the crops of the 
people of the tillage, it was held that the Magistrate acted illegally, as none of th* 

crndilions required by this section had been fulfilled Samun, 1891 P.R. 24. ^ 

application of the Prosecuting Inspector for putting a witness on trial Is a report within 
Ine meaning of this clause — Chuni LaJ. 34 Cr.LJ. 761. 144 I C. 380, A.I R. 19M All. 399, 
1933 CrC 682, 1933 AL.J. 735, Ind- Rul 1933 AIL 420, 

WTien a report under sec. 173, Cr. P. C., is received by the hfagistrate empowered 
under see. 190. cl. (6), he takes cognizance of the offence under that section E'f” 
if the accused is not sent up, »«.. not a charge-sheet but a final report is sent, ih* 
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Magistrate silien he appl.cs his nund to that report takes cognizance of the offence 
and if he wants to place the accused on trial he can issue his process. This he can 
only do under see 204, Cr. P. C. He can also do the same on perusal of police report 
submitted to h.m after the enquiry under sec 202, Cr. P. C., in case of a complaint. 
In both cases he xnll be acting under sec 204, Cr. P. C — Raihunatb, 33 Cr.LJ 349 
(353). 136 I C 842, 12 P.L.T. 937, A 1 R. 1932 Pat. 72. 1932 Cr.C. 136, Ind. Rul. 1932 
Pat. 129 

The police report must stale the facts which constitute the offence, that is, the 
concrete facts rshich constitute the alleged offence. Where no facts were stated, the 
tacte assertions made by the police that certain offences had been committed, could not 
be regarded as compliance witli the letter or the spirit of the law — In re Nagendra, 
?1 CaL 402 (414), 81 I C. 220, 38 CLJ. 388, AIR. 1924 Cal. 476, 25 CrLJ. 732 
A prosecution is not legally instituted under sec 190 {&) when the police repwrt is 
defective and docs not fulfil all the requirements of sec. 173 (c g , when it does not set 
fonh the nature of the information) and the first information report under sec. 154 is 
equally defective in this respect — Lee v Adkikari, 37 Cat. 49, S I C 553, 14 C.W.N. 304, 
11 Cr.L.]. 145 INTiere the police report contains only the sections of the Penal Code 
but no deta Is or circumstances of any description regarding the offence, the report is 
defective, and a Magistrate cannot take cognizance upon such report — Shivihngappa, 
3? Bom.L.R 782. AIR. 1930 Bom 372. 31 CrLJ 1142 (1143) In Feroja v 
AmUuddin, 16 CWJ^. 1(M9 (1(61). it has been remarked that if the police report be 
defective it is open to the Magistrate to treat it as a complaint, and in that case it will 
be nccessaiy for him to call upon the PoUce^fficcr to appear and substantiate that 
complaint upon oath (But it is not now necessary to examine the Police-officer, sec 
d. (aa) of sec. 2(X)) But if the report does not contain the facts constituting the 
offence, it cannot be treated as a complaint, for a complaint equally with the report of 
a police officer must contain the facts which constitute the offence— S/iii’i/mgappo, supra 
But where facts are not actually written out in the document which is called the charge- 
^eet but are contained in a document annexed to it. that is sufficient compliance with 
the requirements of sec. 190 (1) (b), Cr. P C — Hemendra Nath Cupta v Emp, 
3? Cf.LJ 94 (96), 165 IC 956. AI.R. 1937 Pal, 160. 17 PLT 932. 9 B R. 114, 
9 RP. 243 If the police charge-sheet contain a certain number of facts, though not 
a specific statement of all the facts, the Magistrate may take cognizance upon such 
charge-sheet, the defea being cured by sec 529 (e) — Raghunalh, 34 BomLR 901, 
1932 CrC. 868 (869). 

A Magistrate duly empowered under this section to take cognizance of an offence 
upon a police report and to try the case cannot refuse to take cognizance on the ground 
that the gravity of the offence requires severer punldiment than he can inflict — Cema, 
Ratanlal 375. 

Instances u/here Magistrate acts under Clause (b) and not under Cfawsc (c): — 
IVhere L was charged by the police before the Magistrate, and the Magistrate after 
examining the investigating officer found that another person S should be joined as an 
accused person, and issued process against him. it was held that the Magistrate took 
cognizance of S's offence under clause (6) and not under clause (c), and was not bound 
to act under see. 191— Soricc, 9 N.L.R. 63, 14 CrUJ 290. The pnnciple is that when 
a Magistrate takes cognizance under clause (fr) on a police report, he takes cognizance 
of the offence and not merely of the Partieular person charged in the report as the 
offender. He can, therefore, issue process aga-nst other persons also who appear to him, 
cn^ the basis of the report arid other materials placed before him when he has taken 
cognizance of the case, to be concerned in the corqmission of the offence. ItTien he 
does so, it is not a case of taking cognizance against such persons under clause (c) of 
Uiis section — Afe/irab, 17 SL.R, 150 (FB), 26 CrLJ. 181, overnihng 5 SL.R. 1. 
Smibrly, where the Magistrate issued warrants against persons not named in the 
complaint or in the first infornulioa, but named in a report subsequently made by the 
police after investigation, it was held that the h' ' took cognizance of the case 
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.'jnder risrase (f>) and not under clause (c) o! this section^Rojan; Ko«io, 8 C\V.N. 864 
Where a Magistrate, ivhile acquitting a certsun person sent up by the Police, stated 
that another person had in his opinion committed the offence, and that the Police should 
take action against that person, and that person was accordingly sent up and convicted, 
it was held that the Magistrate acted under clause (h) and not clause (c), and sec. 191 
was not applicable — Kahim Ally, i LBR. 137, 7 Cr.L J. 414. Where an accused person 
charged by the Police was convicted and the case came up in appeal before a Sub- 
divisional Magistrate, the latter could try the offender himself under sec. 423 (l)(b) 
if the offence was one within his ordmary jurisdiction; and in so doing the Sub-divisional 
Magistrate took cognizance of the case not tmder clause (c) but under clause (6), as 
he had before him the police charge-dieet stating all the facts — Manikka, 30 Mad. 228, 
16 MLJ 546. Where after the close of a trial the Magistrate ordered the police to 
send up a charge-sheet in respect of a witness for tlw prosecution, which the Police did, 
and then Ihs Magistrate tried that person and convicted him, held that the Magistrate 
took cognizance of the case under clause (6) and not under clause (c), and sec. 191 did 
not, therefore, apply to the case — Cuzidoo, 23 Bom L R. 842, 22 Cr L J. 603, 62 I C 875. 
A\Tiere the Magistrate himself ordered that the witness should be put on his trial he did 
not act under clause (c) of this section and sec 191 did not apply— /nfu; Khan, 
35 Cr.LJ. 1312, 151 1C. 406. A I.R. 1934 Rang. 193, 1934 CrC. 887. 

There was a Police investigation into a charge under sec. 379, I. P. C., and the 
Police reported that the charge against the accused appeared to be false. On receipt 
of the report the Magistrate made an endorsement Uiereon "False under sec. 379 
Action should be taken under sec. 211, Indian Penal Code.” As a result of that a 
complaint was ultimately lodged by the Police with the Magistrate. Held that if the 
Magistrate took' cognizance of the case on the endorsement that was made on the Police 
report, he took cognizance under sub-cl. (b) of sub-sec. (1) of sec. 190, Cr. P. C, that is, 
upon a Police report, and not upon bis Imowledge or suspicion under sub-cl. (c) and 
it was not necessary for the Magistrate to inform the accused under sec. 191, Cr. P. C., 
that he could be tned, if so desired, by another Magistrate — Lai BthoTt, 31 CrLJ. 5S. 
120 IC. 297, 10 PL.T. 601. A.IR 1929 Pat. 514. 

SS8. Clause (c):--C!ause (c) deals with cases where there has been neither 
a formal complaint nor a police report, and independently of these the Mapstrate takes 
the initiatiie upon information received from any person other than a police-officer or 
upon his own knowledge or suspicion — Dedar Dux v. Shyamapada, 41 Cal 1013 (1020). 
AIR. 1914 Cal 801, 24 I C. 954, 15 CrL.J. 540. 18 CWN. 921. This clause applies 
only to cases where the private individual who is injured or aggrieved or some one on 
his part does not come forward to make a formal complaint. It is a provision of law 
for enabling a public official to take care that justice may be vindicated, notwithstandmg 
that the persons individually aegneved are unwilling or unable to prosecute — Sttrcndia, 
13 W.R 27, 5 BengLR. 274. 

Where upon the Sub-Registrar refusing to register a deed, the petitioner appealed 
to the D.stnct Registrar (who was also the District Magistrate) Under tlie provisions of 
the Registration Act, and the District Magistrate finding that the document was a 
forgery ordered the prosicution of the petitioner for an offence under sec. 471, I. P. C.- 
htld that although the District Registrar, not being a Civil, Criminal or Revenue Court, 
could not direct a prosecution under see. 476 of the Cr. P. Code, still his action must 
be deemed as one under clause (c) of see, 190, Cr. p. Code, because in h,s capacity 
as District Magistrate he was competent to take cognizance of the offence under this 
clause, and to transfer the ca«c to a subordinate Magistrate under sec. IQ\~-Cheta 
Mahio. 2 Pat. 459 (463), 4 P.L.T. 727, 21 Cf.UJ, 792. 

A M.igislratc is entitled under this cla-jse to record and act on the information 
furnished by the accused hlmself-L/trimac&o/c, 33 Cr.L J. 536. 138 I C. 210, 55 Mad. 717, 
AIR 1932 M.ad. 500. 1932 CrC S&l, Ind. RuL 1932 Mad. 552, 1932 M.WJ4. 644. 
62 M J-J. CSn. 35 M I. W. 607. 

The provisions of this clause do not apply to proceedings under see. 110, Cr. P. C. 
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and limit by them the wide and unfettered bnguase used in secs. 110 and 112, Cr. P. C. 
—Mahoincd Ally, 27 Cr.L J. 1280, 98 I C 128, A I R. 1927 Sind 77. 

l\’hcn in the course of a police im-cstigation the Magistrate thinks that a parti- 
cular person should be put on trial the proper course is to take cognizance of the case 
against him under cl (c) of this section without sending the papers to the Superintendent 
of Police so as to dspnve the accused of his right under sec. 191, Cr P. C — Nek Ram, 
32 Cr.L J. 370, 129 I.C. 267, A.I.R. 1931 AIL 273, 1931 Cr.C 337, Ind. Rul 1931 All 139 
See also f^tukammad Sadiq v. £m/> , in Note 593 But where the Sub-dmsional Magis- 
trate only acted on information contained ia the poLce diary and the petition f*led by 
the first informant, this latter coming within cl. (a) of sub-sec (1) of this section and 
the former within clause (b), clause (c) has no application whatsoever — Panu Samal v. 
Emp. AIR. 1940 Pat. Ill, 1939 P.WN 803, 41 Cr.LJ. 318, 186 I.C. 435 

il/irgislralr should state grounds '—It is most desirable that a Magistrate taking 
cognizance under clause (c) should record the grounds on which he is taking action, 
and this not only in fairness to the accused who is entitled to know for what reason he 
is being arrested, but also for his own protection His omission to do so, however, does 
not necessarily vitiate the proceedings where the accused has not in any way been 
prejudiced— Afeung Nyi. 4 BurLJ 211. 27 CrLJ 413. 93 I C. 77 

539. Imformationj — ^The essenbal diflercnce between a complaint and an 
information is that a Magistrate acts on a complaint because the complainant has 
asked him to act, but a Magistrate acts on information on his oivn initiative In the 
case of a complaint Uie Magistrate is asked to prosecute the persons named therein, 

and he has then to decide whether he will accede to the request or not If he does 

not, then he may either make an inquiry himself or direct an enquiry or investigation, 
under sec. 2Q2, or distcuss the complaint under sec 203, after recording his reasons. 
But in the case of receiving information he is not asked by any one to issue process, 
and if he docs not choose to act on the information he need not record any reasons or 
pass any order. In the case of information there is no complainant to examine on 
oath, as in the case of a complaint— S/ieo Pratap, 1930 ALJ 1316, 32 CrLJ 308 
(307), AIR. 1930 All. 820, 53 AH 203, 1930 CrC 1204, 129 1C 436. 

A petition which does not strictly fall withm the definition of a complaint may be 
treated as an information, upon which the Magistrate may take action under this 
clause— Sar/aroj, 7 O.W.N. 947, 32 CrLJ 124 (126). AI.R. 1930 Oudli 500 

The information need not contain all the allegations necessary to be proved to 

establish tlie offencci it is suSiaent il enough is alleged to justify the Magistrate in 

dealing judiaally with the matter. What allegations or how much of the information 
should be recorded by the Magistrate in sudi case, it is difficult to by down in general 
terms; if the recorded information is sufficient to justify the Magistrate in considering 
that a prima faete case has been made out, he can take cognizance under this clause — 
Rash Deliary. 35 Cal 1076, 12 C.WJ«. 1075, 8 CfL J. 235. 

^Vhc^e a Deputy Commissioner, as a Collector and as such representing the Court 
of Wards, received information of an oBence, he as Magistrate was not competent to 
act on the information and to issue warrants, as by such act'on he was practically 
making himself a Judge in Ws own case — Tkakm Petshad, 10 C.W.N. 775; Lakhi 
Na^ayan. 37 Cal. 221 (per Stephen, J.). But tlus view does not seen to be correct, 
for sec. 191 provides a sufficient rafeguard and gis’cs the accused a right to have the 
case transferred to another Mapstrate. On this principle the Madras and Rangoon 
High Courts have held (dissenting from 10 C.WJ^. 77S) that there can be no objection 
to a Magistrate taking cognizance of an oflence upon information received by him in 
another capacity, c.g , as President of the District Board— SundaresaH, 43 Mad. 709, 
32 MLJ. 219; Nga Po. 8 Rang. 246. 31 Cr.LJ. 8G7 (869). See also Uie judgment of 
CamdulT, J , in Lakhi Naiayan, 37 Cal. 221, 14 CLWJi. 589. 11 Cr.LJ. 514 

Tlic folloi.ing are held to be 'information’ within the meaning of this section:— 
(a) An anonj-mous communication— /b re Hari A’oinfn, 3 CWJiJ. 63; Bhaijon. 51 AH 
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377, 30 Cr.L.J. 62 (63); (&> conjinumcation through post — Anon, 2 Weir 149; Karim 
Bttksh V. Adil Khan, 1899 A.WN. 201; (c) information received from another Magis- 
trate— A/aWan V. Jepson, 1914 P.L.R. 65, 15 Cr.LJ. 251. 3 CWN. cclxji; (d) a 
letter written to the District Magistrate com’eying information of an offence and asking 
for action to be taken — Chhotey Mahmaj, 28 OC- 33, A.I.R. 1925 Oudh 144, 25 CrLJ. 
1147; (e) information furnished by the accused himself, e.g, a confession made by him 
to the Magistrate immediately after the offence — Arunochala, 55 Mad. 717, 33 Cr.L.J. 
585 (587). 

Information must be recorded : — A Ma^strate taking cognizance upon information 
under this clause should at least record the information on which he acted, though he 
may not be obliged to disclose the sources of the in*'ofmation— 7'/iat'«r Persad, 10 
C.W.N. 775; Rash Behaiy, 35 CaL 1076, 12 C.W.N 1075; but fiis omission to do so 
does not necessarily vitiate the proceedings — A/g Nyi Bu, 4 Bur.L.J 211, 27 CrX.J. 413. 

Information received from tetiness : — A Magistrate talcing cognizance of an offence 
against a person on evidence given on behalf of another accused person, proceeds under 
clause (c) of this section — Ragkab, 3 C.W.N. cclxxix. So also, a Magistrate who takes 
cognizance of an offence against a witness in a case pending before him, upon the facts 
disclosed by the evidence of another witness, does so under clause (c) of the present 
section and not under sec. 351 — Khudt Ram, 1 C.1''.N. 105 Contra — Yasin Khan, 
5 N.L.R. 113 and Lalu, 4 SLR. 258, II I.C 583, 12 Cr.LJ. 399. in which under such 
circumstances it was held that the Magistrate took cognizance against the new accused 
under sec. 351 and not under clause (c) of sec 190 See also Kishan v. Debt Doyal, 
26 CrL.J. 1619, 2 O.WN. 823, 90 IC. 915. If. however, the Magistrate had already 
taken cognizance upon a compta'nt of an offence aga'nst some person, and after examina- 
tion of some witnesses the offences of other persons are revealed, the Magistrate 
proceeding against the latter does so under clause (a), (since there is a compla'nl) and 
not under clause (c)—DedaT Bux v. Shyamapada, 41 Cal 1013, 24 IC. 954, 18 C.W.N. 
921, 15 Cr.LJ. 548 When cognizance is taken aga’nst accused persons on the bas-s of 
evidence m a case under see, 109, Cr. P. C., the Magistrate acts under clause (c) of 
this uction-Malak. 35 Cr.L.J. 1407, 151 I C 792, A.l R. 1934 Lah. 210, 1934 Cr.C 44S. 
See also K. V. Venkata Ramanier in Note 593. 

590. Knowledge: — Knowledge means actual personal knowledge of the Magis- 
trate or knowledge based upon evidence legally placed before him— Shtve. 1 
LB.R. 18. 

IVTiere a Magistrate issued an order under see. 144 to stop work in a quarry, and 
took action for the disobedience of that order, and convicted the accused, it was held 
that the Magistrate took cognizance of the offence on his own knowledge of the facts 
under this clause — Mul Raf, 1905 P.R. 36. 2 CrL.J. 365 So also, where the accjsed 
in disobcd ence of an order given by a Cantonment Magistrate tied his buffaloes in a 
certain place, and the Magistrate finding the place filtliy in consequence sent for the 
accused and fined him, it was held that the Magistrate took cognizance from his own 
knowledge under this clause and was debarred from trying the case by virtue of sec. 191 
— Abdul Rahim, 1905 P.R 8. 

A Magistrate who lakes part in the inUiat'on of proceedings is not incompetent to 
lake cognizance of the offence, because this clause empowers the Magistrate to take 
cegnizance upon his own 'knowledge'; but. of course, the hfagistrate will be debarred 
under sec. 55G from trying the case— Ozi«HaA v. Beni Madkab, 50 Cal. 135 But see 
Kga Chit Kyoto v. Emp.. 26 Cr.LJ. 249. 8! IC 249, 3 Bur.L J. 121, A.I.R. 192f Rang 
332 in Note 1429. 

591. Suspicion: — "’here a Magistrate has a mere S’jsp’cion that an offence 
has been comm-tted, he should not. as a irattcr of sound jud cial discretion, take cogni- 
zance of it until fo-ne person aggrieved has complained (clause (a)} or until he has 
before himji police report (clause (fr)l on the subject based on investigation directed 
to the offence — Sham Lai, 14 CaL 707. 
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592. Miscellaneous: — 

No Limitation : — ^The general law of lunitation is chiefly intended for civil matters 
and does not apply to criminal pros^tions — Nagcshafia, 20 Bom 543 (547). But 
inordinate delay in the filing of the complaint may lead the Court to infer that the 
prosecution is not a bona fide one — Sher Sing v. Jtlendra, 59 Cal 275, 36 C.W.N. 16 (27). 

Comfiioint in Tfsfieet o} an offence — Cognizance in Tespeel of another : — IVhere a 
complainant charges certain persons with committing a certain offence, and the examina* 
tion of the complainant reveals a different offence from that mentioned in the complaint, 
or reveals an additional offence, the Magistrate is competent to take cognizance of the 
latter offence — fagat Chandra, 26 Cal 7fi6 (789). The Magistrate is not bound to 
adhere to any particular section of the law which may be mentioned by the complainant 
in his complaint, but may apply any section which he thinks applicable to the case, 
so long as the parties arc not misled and the proper procedure is observed — Kalidaa v. 
Mofcendra. 12 W.R. 40 (41). See Note 585 

Complaint afa.'nst some persons — Cogmzanee aga'-nst others : — Where a complaint is 
made against some persons and the Magistrate takes cognizance of the offence, it is the 
_duty of the Magistrate to deal with the evidence brought before him, and to see that 
Justice IS done in regard to any other person who might be proved by the evidence to 
be concerned in the offence— CftarK Chandra v. Narcndra, 4 C.W.N. xlv l\'hen once 
a h.Iagistrate has taken cognizance of an offence, he is competent to take proceedings 
‘against all vho from the evidence appear to be offenders. His power is not limited 
only with regard to the persons mentioned in the complaint or Police report— Bislien 
Dayal v. Chedi Khan. 4 CWN. 560t Cirdhari Lai, 21 CWN 950, 18 CrLJ. 901j 
Nga Chan, 1 Bur.L.J. 183s Mekrab, 17 SLR 150 (FB ) Cognizance is taken of an 
offence and not of the individual offenders, and it would ordinarily follow that, once a 
complaint has been made according to Uie provisions of the Cr P Code, cognizance 
can be taken in respect of the offenders named in the complaint and also others who 
may be shown to have taken part in the transaction, although no complaint has been 
specifically made against them Consequently, the absence of the name of a person 
in the operative part of the complaint will not be sufficient to take away the juris- 
diction of the Magistrate to try him— ViVftw, 38 CrLJ 717, 169 IC. 74, ILR 1937 
Nag 492, 9 R.N. 297. See also 25 Cal. 786? 1901 PR. 32? 14 BomLR 141; 41 Cal 
1013 and 4 C.W.N 367 cited in Note 586 under clause (o)? also N.L.R. 65 and 
8 C.W.N. 864 cited in Note 587 under clause (6). 

191. When a Magistrate takes cognizance of an offence 
Transfer or comnut* under ^sub*section (1), clause (c), of the 
ment on application of preceding Section, the accused shall, before 
any evidence is taken, be informed that he 
is entitled to have the case tried by another Court, and if the 
accused, or any of the accused if there be more than one, objects 
to being tried by such ]\Iagistratc, the case shall, instead of being 
tried by such Magistrate, be committed to the Court of Session 
or transferred to another Magistrate. 

593. Principle: — ^The principle of this section is that no man ought to be a 
' Judge in his owm case If a Magistrate proceeds against a person upon his own personal 
knowledge, he is interested in the prosecution and thereby he would practically make 
himself a Judge in his own case and his presconceived opinion as to the guilt of the 
accused person is likely to bias his mind against that person 

VtTien a hfagislrate takes cognizance suo motu either on his own knowledge or 
suspicion, or upon information received from some person who will not take the respon- 
sibility of setting the law in motion, the law, partly out of regard for the susceptibilities 
C.T> .‘?q 
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of the accused, and partly to inspire confidence on the administration of iustice, allows 
the accused the right to claim to be tried before another Magistrate— SAewafe Ram, 
7 SL.R. 77, 15 Cr.L.J. 369 (370). 

A Magistrate taking cognizance of an offence under clause (c) of sec. 190, is 
bound to comply with the provisions of this section — Abdul AH. 1 P.L.T. 446, 59 I.C. 41. 
^Vhere on a report being made by a Government official in respect of an offence luider 
sec. 92, Cantonment Code, the Cantonment Magistrate took cognizance of the case and 
convicted the accused, held that the trial and conviction were illegal as the Magistrate 
should have informed the accused under this section that he was entitled to have the 
case transferred to another Magistrate — Attadi Perskad, 1920 P.L.R. 124, 21 Cr.L.J. 394, 
55 I.C. 1002 (1003). When a Magistrate himself institutes criminal proceedings under 
sec. 476, he is bound to inform the accused that he is entitled to have his case tried by 
another Court— A^aiM 28 OC 1, AIR. 1924 Oudh 448, 25 CrL.J. 1224. Where a 
matter was brought to the notice of the District Magistrate, and he sent the matter to 
the S. D. O , for inquiry and report, and the S. D. 0. reported that the offence had 
been committed and decided that a case should be instituted, whereupon the District 
Magistrate ordered the S D. O to try the case, held that it was the S. D. 0. who had 
taken cognizance of the case (and not the District Magistrate) and he should have 
given the accused an opportunity to be tried by a different Magistrate — Laehhms Naram, 
4 Luck. 353, 30 Cr.L.J. 134 (135); Ananla Ram v. Sheikh Allah, 17 C.W.N. 795 (796). 
14 Cr.L.J. 425. 

The mere fact that the Magistrate himself arrests the accused and thus takes cogni- 
zance under sec. 190, clause (c) does not bring the case within the operation of sec. 556: 
and so long as the Magistrate complies with the provisions of sec. 191, he Is entitled 
to try the case— Nga Chit, 3 Bur.L.j; 121. 26 Cr.L.J. 249. 

i\’here the Magistrate orders the police to Investigate and, if any cognizable offence 
is discovered, to take legal action and the police submits a chalan in consequence of 
such order, no doubt the Magistrate takes cognizance on a police cholan under sec. 190 
(1) (b), Cr. P. C, but at the same time the action of the Magistrate practically amounts 
to his taking cognizance under see 190 (l)(c), Cr P. C., necessitating the application 
of the principle of see 191, Cr, P. C. Failure on the part of the Magistrate to comply 
with the provisions of sec. 191, Cr. P. C , will vitiate the Inal in such a case— 

Sadi? v. Emp.. AIR. 1938 Lah. 19. 173 I.C. 324. 39 Cr.LJ. 299, 10 R.L. 436. 

Section 190 (i) (c), Cr P. C., is concerned with extra-judidal information, knowledge 
or suspicion and it has nothing to do with knowledge gathered by a Magistrate in open 
Court from the evidence of witnesses given during a trial. If a Magistrate begins a 
trial as a summons case and then finds that an offence tnable only under warrant case 
procedure has been committed, he is bound to apply warrant case procedure thence- 
forward and he is not in any way disqualified from proceeding with the trial — X. V. 
Venkata RamanieT, 39 Cr.L.J. 958, 177 I C 814. A I R. 1938 Mad. 815,' 47 M.L.W. 739. 
1938 M W.N 589. (1938 ) 2 M.L.J 360. I.LR. 1938 Mad. 814, 11 R.M. 385, dissentinZ 
from Rajcnatnam Pillat, 59 Mad. 442. 161 1C. 846, AIR. 1936 Mad. 341, 1936 CtC. 
384, 37 CrLJ. 501, 70 M.LJ. 340. 1936 M W.N 181, 43 ML.W. 367. 8 RJ^f- 8S0 
where, in similar circumstances, it has been laid down that it is the bounden duty 
of the Magistrate to afford the accused person an opportunity of saying whether h* 
wishes to be tried or not to be tried by that Magistrate. 

594. Right of accused to have case transferred:^ — ^The words “shall 
be informed that he is entitled" arc mandatory, and a Magistrate cannot refuse W 
comply with them— Q. E. v. IlaKthome, 13 All. 345 He is bound to inform the a«used 
of his right to have the case transferred. If he omits to inform the accused of hJ* 
nght, or if in spile of objections taken by the accused, the Magistrate proceeds with the 
case, the proceedings will be wholly void. It is not a mere irregularity curable by 
sec. 537— //flirtAornf, 13 All. 345, 1891 AW.N. 102j Chedi, 28 AIL 212j Mohib Mi. 3 
A.LJ. C91: Ram Ratan. 19 A.LJ. 138; Chandei Sen. 21 A.LJ. 89. 24 CrLJ- 656: 
Mul Raj, 2 CrLJ. 365. 8t PL-R. 19(6 P.R. 36; Abdul Rahim, 1905 P.R. 8. 
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•P.LR. 1905; Sakhia. 5 N.LR. 113! Ghost, 189S P.R. 13; Sariataz Khan, 11 ALJ. 

.331; Natpal 10 OLJ. 532. 25 Cr.LJ. 1224; Bodha, 16 P.L.R. 1921, 22 Cr.L.J. 96. 
AI.R. 1921 Lah. 235, 59 I.C. 384j Narain Das, 27 CrL.J. 325 (All); Sardar, 35 
Cr.LJ. 130S. 151 IC 357, 1934 Cr.C 866, AIR 1934 All. 693; Malak. 35 Cr.L.J. 
1407, 151 I.C. 792, AI.R. 1934 Lah 210, 1934 Cr.C. 445; Ram Saram Das, 38 CrLJ. 
29 (30), 165 I a 942, 9 R.P. 234, 17 PX.T. 791, 1936 Cr.C. 1070, 3 BR. 107, AIR 
193$ Pat. 639; Arjan Singh v. £mp. A.IR. 1939 Lah 479 (484), 41 Cr.L.J. 65 (69), 
184 I.C 680. 

The accused can waive his right under this section — Mahomed Shah, 1 S.L R. 98 
But. if a Magistrate omits to inform the accused of his nght, the mere silence on the 
part of the accused is not to be taken as a waiver of his right— Ragfeaf*. 3 C.W.N. 
ccbtxix. M’aiver cannot be implied unless the accused Is distinctly told in accordance 
with the terms of tlus section — Chander Sen, 21 A.L J. 89, 24 Cr.L J 655. The accused 
may waiw his right under this section, but still this waiver will not empower the 
Magistrate to deal with the ca'ie il he is debarred from trying it by another section 
of Uns Code (e.g, sec. 556 ) — Mahomed Shah, supra 

Although this section enables the accused to apply for a transfer of the case, still 
unless the accused exercises that nght, the jurisdiction of the Magistrate to try the case 
is unquestionable. The mere fact that the Magistrate has taken cognizance under 
sec 190, clause (c) does not by itself oust Ws jurisdiction to hear and determine the 
case— In re Ganeshi, 15 AU. 192 (194) 

S95, Nature of the accused's right: — All that the accused is entitled to 
under Ais section is to have the case tried by onolhcr Court; but he cannot choose or 
determine for himself by what other pauUutar Court the case is to be tried— 7 h re 
SArimVffj, 7 Bom.L R 637, 2 Cr L.J. 582. And the Magistrate has a discretion, on 
objection being taken, either to transfer the case to another Magistrate or to comrrdt 
it to the Sessions He is not bound to transfer the case to another Magistrate. He 
may elect to commit the case to the Court of Scsrien — Karuppano v Fefir, 22 Mad. 
148, 2 Weir 150. 

The accused can object only to the Inaf of the case by that Magistrate, but he 
cannot object to a preliminary inquiry This section directs the Magistrate either to 
transfer the case to another Magistrate or to commit the case to the Sessions. And the 
commitment involves the holding ol a preliminary inquiry. This section empowers the 
Magistrate to hold a prelinunary inquiry even in a case triable by himself; if the ease 
is one tnable exclusively by the Sesrions Court, the Magistrate is a fouioTt entitled to 
hold an inquiry preliminary to commitment — Abdul Razzak, 21 All. 109; Azam AH, 
20 Cr.L.J 47, 48 I a 687 (Cal ). 

But a Magistrate who takes cognizance of a case under sec. 190 (c) cannot, after 
becoming a District Magistrate, hear an appeal from a conviction in the case (which 
was tried by another subordinate Magistrate) without following the procedure laid down 
in sec. 191, as an appeal is a part of the trial of the offence — Bansi Lai, 12 C.WN 438, 

7 Cr.L.J 224. 

Another Court: — ^This section begins with "when a Magistrate takes cognizance 

of an offence " and what H means by tnal by another Court is made clear by 

the substantive provision that if the accused objects to being tried by such Magistrate, 
the case shall be committed to the Court of Sesrion or transferred to another Magistrate. 
This section does not give the accused the right to be tried by a Court or Magistrate 
of his choice, but only makes It impossible for the Magistrate who took cognizance 
under sub-sec. (1), cl. (c) ol this section to try the accused except with his consent 
Therefore when a Sub-divisional Magistrate takes cognizance of a case under cL (c), 
his successor can try it without compljing with the requirements of this section — 
Panu Samal v. Emp, AI.R, 1940 Pat 111, 1939 P.W.N. £03, 41 CrLJ. 318, 185 
I.C. 435. 
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o! the accused, and partly to inspire confidence on the administration of justice, allows 
the accused the right to claim to be tned before another Magistrate— Sfiewai IJam, 
7 S.L.R. 77, 15 Cr.LJ. 369 (370). 

A Magistrate taking cognizance of an offence under clause (c) of sec. 190, is 
bound to comply with the provisions of this section — Abdul Ali, 1 P L.T. 446, 59 I C 41. 
Where on a report being made by a Government official in respect of an offence under 
sec. 92, Cantonment Code, the Cantonment Mapstrate took cognizance of the case and 
convicted the accused, held that the trial and oinviction were illegal as the Magistrate 
should have informed the accused under this section that he was entitled to have the 
case transferred to another Magistrate — Anadi Pershad, 1920 P.L.R. 124, 21 CrX J. 394, 
55 I.C 1002 (1003). When a Magistrate himself institutes criminal proceedings under 
sec. 476, he is bound to inform the accused that he is entitled to have his case tried by 
another Court— Natpal, 28 OC. 1, AIR. 1924 Oudh 448, 25 CrL.J. 1224. ^Tiere a 
matter was brought to the notice of the District Magistrate, and he sent the matter to 
the S. D. O , for inquiry and report, and the S D. O. reported that the offence had 
been committed and decided that a case should be instituted, whereupon the Distnet 
Magistrate ordered the S. D O. to try the case, held that it ^vas the S. D 0. who had 
taken cognizance of the case (and not the District Magistrate) and he should have 
given the accused an opportunity to be tried by a different Magistrate — Laehhmi Naram, 
4 Luck 353, 30 Cr.LJ. 134 (135); Anattla Ram v. Sheikh AUab, 17 C.W.N. 795 (796), 
li CrL.J. 425. 

The mere fact that the Magistrate himself arrests the accused and thus takes co^i* 
zance under sec. 190, clause (c) does not bring the case within the operation of see. 556; 
and so long as the Magistrate complies with the provisions of sec. 191, he is entitled 
to try the case— Chit, 3 Bur.L.j: 121, 26 Cr.L.J. 249. 

^Vhere the Magistrate orders the police to investigate and, if any cognizable offence 
is discovered, to take lepl action and the police submits a ehalan in consequence w 
such order, no doubt the Magistrate takes cognizance on a police ehalan under sec. 190 
(1) (b), Cr. P, C , but at the same time the action of the Magistrate practically amounts 
to his taking cognizance under sec 190 (l)(c), Cr. P. C., necessitating the applicah®" 
of the principle of see. 191, Cr. P. C. Failure on the part of the Magistrate to comply 
with the provisions of sec 191, Cr. P. C, will vitiate the trial in such a ase—bfohamritd 
Sadiq V. Emp, A.I.R 1938 Lah. 19. 173 IC. 324, 39 CrLJ. 299, 10 R.L. 43S. 

Section 190 (i) (c), Cr. P. C, is concerned with extra-judicial information, knowledge 
or suspidon and it has nothing to do with knowledge gathered by a Magistrate in open 
Court from the evndence of witnesses given during a tnal If a Magistrate begins a 
trial as a summons case and then finds that an offence triable only under warrant case 
procedure has been committed, he is bound to apply warrant case procedure thenc^ 
forward and he is not in any way disqualified from proceeding with the 
Venkata Ramamer, 39 Cr L J. 958. 177 J C 814. A I R. 1938 Mad. 815.' 47 M L-W. 7^. 
1938 M.W.N. 589, (1938) 2 M.LJ. 360, I.LR. 1938 Mad. 814, 11 R.M. 385. dissenting 
from Rajaratnam Pillai, 59 Mad. 442, 161 IC. 846. AIR. 1936 Mad. 341, 1936 Cf.C 
384 . 37 CrL.J. 501, 70 M L.J. 340. 1936 M.WJ4. 181, 43 M L.W. 367, 8 ^ 

where, in similar circumstances, it has been laid down that it is the bounden duty 
of the Magistrate to afford the accused person an opportunity of saying whether W 
wishes to be tried or not to be tried by that Magistrate. 

594. Right of accused to have case transferred:— The words “sh^ 
be informed that he is entitled" arc mandatory, and a Magistrate cannot refuse 
comply with them— 0. E. v. Ilawlhoine, 13 AH. 315. He is bound to inform the accuse 
of his right to have the case transferred If he omits to inform the accused of 
right, or if in spite of objections taken by the accused, the hfagislratc proceeds with tn- 
ca»e, the proceedings will be wholly wid. It is not a mere irregularity curable by 
see. 537— Ilatcthorne, 13 All. 315, 1891 A.WJ4. 102; Chedi. 28 All. 212; Mokib Ah'. •» 
A.L.J, 691; Ram Ralan. 19 ALJ. 138; Chander Sen. 21 A.LJ. 89, 21 Cf-Lj. 6^ 
Mul Raj. 2 Cri-J. 365, 81 PUR 19(S P.R 36; Abdul Rahim. 1905 P.R 8. 
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•P.L.R. 19055 Sakhia. 5 N.LR. llSs 1898 P.R. 13; Sarjaraz Khan. 11 ALJ 

.3315 Naipat. 10 OLJ. 532, 25 Cr.LJ. 1224; Bodka, 16 P.L.R. 1921, 22 Cr.L.J. 96, 
AIR. 1921 Lah. 235, 59 I.C. 3845 Narain Das. 27 CrLJ. 325 (AIl)s SardaT, 35 
Cr.LJ. 130S, 151 IC 357, 1934 CrC. 866. AIR 1934 All. 6935 Maiak. 35 Cr.L.J. 
1407, 151 I.C 792, A.I.R. 1934 Lah 210, 1934 Cr.C. 4455 Ram Saram Das. 38 CrLJ. 
29 (30). 165 I.C. 942. 9 R.P. 234. 17 PX,T. 791, 1936 CrC. 1070, 3 BR. 107, AIR 
193S Pat. 6395 Arjan Sin£h v. Emp. A.IR. 1939 Lah 479 (484), 41 Cr.L.J. 65 (69), 
184 LC 680. 

The accused can waive his right under this section — Mahomed Shah, 1 S L R 98 
But if a Magistrate omits to inform the accused of Ins right, the mere silence on the 
part of the accused is not to be taken as a waiver of his right — Raihab, 3 C.V7.N. 
cclxxix. Waiver cannot be implied unless the accused is distinctly told in accordance 
with the terms of this section — Chander Sen. 21 ALJ. 89, 24 Cr,L J 655. The accused 
may waive his right under this section, but still this waiver will not empower the 
Magistrate to deal with the case il he is debarred from trying it by another section 
of this Code (c.g, sec. 556) — Mahomed Shah, supra 

Although this section enables the accused to apply for a transfer of the case, still 
unless the accused exerascs that nght, the jurisdiction of the Magistrate to try the case 
is unquestionable. The mere fact that the Magistrate has taken cognizance under 
sec. 190, clause (c) does not by itself oust his jurisdiction to hear and determine the 
case— /n T€ Caneshi. 15 AU 192 (194) 

S95. Nature of the accused’s right: — Ail that the accused is entitled to 
under Ais section is to have the case tried by another Courts but he cannot choose or 
determine for himself by what other parlkutar Court the case is to be tried — In re 
Skrimwas, 7 BontL.R 637, 2 CrLJ. 582 And the Magistrate has a discretion, on 
objection being taken, either to transfer the case to another Magistrate or to comimt 
it to the Sessions He is not bound to transfer the case to another Magistrate. He 
may elect to commit the case to the Court of Sesrion — Karuppana v. Reltt, 22 Mad. 
148. 2 Weir 150, 

The accused can object only to the Inal of the case by that Magistrate, but he 
cannot object to a preliminary inquiry This section directs the Magistrate either to 
transfer the case to another Magistrate or to commit the case to the Sessions. And the 
commitment involves the holding of a preliminary inquiry This section empowers the 
Magistrate to hold a prelinunary inquiry even in a case triable by himselfj if the case 
is one tnablc exclusively by the Sessions Court, the Magistrate is a fortioTt entitled to 
hold an inquiry preliminary to corramtment — Abdul Razzak, 21 All. 1095 Azam AH, 
20 Cr.L.J. 47, 48 IC 687 (Cal.). 

But a Magistrate who takes cognizance of a case under sec 190 (c) cannot, after 
becoming a District Magistrate, hear an appeal from a conviction in the case (which 
was tried by another subordinate Mapstrate) without following the procedure laid down 
in sec 191, as an appeal is a part of the trial of the offence — Bansi Lai, 12 C.W.N 438, 
7 Cr.L.J. 224. 

Another Court: — ^This section begins with "when a Magistrate takes cognizance 

of an offence " and what it means by tnal by another Court is made clear by 

the rabstanlive provision that if the accused objects to being tried by such Magistrate, 
the case shall be committed to the Court of Session or transferred to another Magistrate. 
This section does not give the accused the right to be tried by a Court or Magistrate 
of his choice, but only makes it impossible for the Magistrate who took cognizance 
under sub-scc. (1), cl. (c) ol this section to try the accused except with his consent. 
Therefore when a Sub-divisional Magistrate tak^ cognizance of a case under cl. (c), 
his successor can try il without compljing with the requirements of this section — 
Panu Samal v. Emp, AI.R. 1940 Pat 111, 1939 P.W.N. 803, 41 CrLJ. 318 18$ 
LC. 435. ' 
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59S. When objection is to be taken:— -If the accused wants to be tried 
by another Court, he must express his objection before any evidence is taken — Murad, 
1894 P.R. 29 (at p 82). 

597. Application of Section to Chapter VIII: — ^The provisions of secs. 
190 and 191 do not apply to proceedings under sec. 110, and a Magistrate who has 
instituted those proceedings need not infonn the person proceeded against that he is 
entitled to have his case transferred to another Magistrate — In re Mithu Khan, 27 AIL 
172, 1 AL J. 685; Makomedally, 20 SLR. 291, 27 Cr.L.J. 1280, A.I.R. 1927 Sind 77, 
98 IC. 128. But in Ahmuddln. 29 Cal. 392, 6 C.W.N. 595 and Godhan. 4 PLJ. 7 
(9), however, it has been held that the principle of this section, vh, that no man 
ought to be a judge in his case, applies to proceedings under sec. 110, though they 
do not relate to ogencesi therefore, where a Magistrate has initiated proceedings against 
a person under sec. 110, mainly, if not wholly, upon his own knowledge of the character 
of that person he is incompetent to proceed with the inquiry under sec. 117. 

192. (1) Any Chief Presidnecy Magistrate, District 

Transfer of cases by Magistrate Or Siib-divisional Magistrate 
Magistrates. may transfer any case, of which he has 

taken cognizance, for inquiry or trial, to any Magistrate subordi- 
nate to him. 

(2) Any District Magistrate may empower any Magistrate 
of the first class who has taken cognizance of any case to transfer 
it for inquiry or trial to any other specified Magistrate in his 
district who is competent under this Code to try the accused or 
commit him for trial; and such Magistrate may dispose of the 
case accordingly. 

*May transfer’: — 'The power under this section is optional and not obligatory. 
As to cases which a Magistrate is disqualified from trying and is bound to transfer, see 
secs. 487 and 556 

598. Scope of section: — This section deals with the power of the Magislrats 
(o transfer any case; the words 'any case' are not restricted to criminal cases only, but 
are wide enough to include any case triable by any Criminal Court, e.g , cases under 
Chap YlU—Chinlaman. 35 Cal 243. 12 C.WN. 299; Mtmna, 24 All. 151; Hirananda. 1 
Pat. 621; or cases under Chap XII — Satish v. Rajendra, 22 Cal. 898 (902) ; Ram Kissart 
V. Dicarka. 10 C.W N. 1095; Mahendra v. RajPeti. 20 A.L J. 215; Abdul Hamid v. Hasan. 

A P.L.T. 297, 2t CrL.J. 487, Even if it is held that a case under sec. 145 is not cowed 
by this section, the irregularity in the transfer of such a case will be cured by sec. 529 
(f). See Gurudas v. Gaganendra. 2 CLJ. 614, 3 Cr.LJ. 83; Akbar v. Domt Lai, 4 
C.W.N. 821; Raj Mohan v. Piosunno, 5 CW.N. 6S6; Ktshori Lai Roy V. Srinalk Roy. 
?.e Cal. 370 (373). 13 C.W.N. 530. 9 CrLJ. 399. 1 IC. 817. It is. therefore, clear 
that the M.igistratcs mentioned in see 193 (1), Cr P. C., have power to transfer 
ca'es to Subordinate Magistrates dlhcr for the purpose of holding a trial, for example 
under Chapters XX or XXI of the Code, or for enquir)’. for example under Chapters 
Vni, XII or XVII of the Code — IJafizar Rahaman v. Aminal Hoque, 44 CWN. 
IIH (1119). 

The word ‘case* has not been defined, but reading together sections 192 (1). 150 
(fl) and 200 (c) it is dear Uial the term includes a proceeding upon a complaint as 
soon as the complaint has been received by the Magistrate who lakes cogntrance of the 
offeree and before he Issues any process. A case can. therefore, be transferred under 
sec. 192 cs'rn befere a dec's'on to isnie pro«ss against the accused has been made — 
Asarem v. Dhothathi. 7 NLR. 97. 12 CrJLJ. 437, 11 IC 621. 

Under sub-tec. (1), the District Magistrate or Subdisisional Magistrate has power 
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to transfer a rase to any Magistrate subordinate to him (even though the latter be 
incompetent to try the case on his own initiative): thus, a complaint under sec. 20 of 
the Cattle Trespass Act can be entertained only by the District Magistrate or a 
Magistrate specially authoriiedj but this section will empower such Magistrate to 
transfer the rase, after taking cognizance ol it, to any subordinate Magistrate — Budhan 
V. Usui Singh. 34 Cal. 926 (928), 6 Cr.LJ 363. 

But if a first class Magistrate transfers a case under sub-section (2) he can transfer 
to a Subordinate Magistrate only those cases which the latter is competent to try or 
commit for tnal. See also Umrao Singh v. Kanwar Lai in Note 323. 

599. “Of which he has taken cognizance”: — This section empowers the 
District Magistrate to transfer to Subordinate Magistrates only those cases of vihich he 
has taken cognizance. A Magistrate is said to take cognizance of a case under sec. 107 
only when (and not before) he issues a notice to the person charged to show cause why 
he should not be proceeded ag^nst under that section Therefore, where the District 
Magistrate has not issued any notice to the person charged, that is, where he has not 
taken cognizance of a case under sec 107, he cannot transfer the case to a Subordinate 
Magistrate — Konda Reddy, 41 Mad 246, 41 IC. 990, 18 CrLJ. 878 In respect of a 
case under sec 145, if a Magistrate receives a petition, e'cammes the petitioner, orders 
a police inquiiy’ to he made, applies his mind to the police report and comes to the 
conclusion that there is some basis for the complaint, but cannot proceed with the 
case any further (e.g, cannot issue notices, etc.) because he is busy otherwise, he 
must be held to have undoubtedly taken cognizance of the case—Kapoor Chand v. 
Sural 1933 ALJ 188 (FB ). 34 CrLJ. 414 (416). 

This section enables a District Magistrate or Subdivisional Magistrate to transfer 
only those cases of which he has taken cognizance under the provisions of sec 190. 
It has no reference to eases which have already been transferred to his Court from the 
Court of another Magistrate — Dara v Mukat, 12 ALJ. 277, 15 CrL.J 357 (358), 
23 I C. 725 In other words, a case which has once been transferred to a District 
Magistrate or Subdivisional Magistrate for disposal cannot be transferred by him 
again under sec 192 — Bashir Husain v Ah lJusam, 36 All 166, 12 ALJ 225, 15 
Cr.L.J. 406. Such frequent orders of transfer are also objectionable in view of the 
trouble they give to parties and their witnesses — Data v. Mukat, supra. But where 
a case had been transferred by the High Court under sec 526 from one District 
Magistrate to another District Magistrate tcilh a direction that the latter should either 
dispose of the case himself or transfer it to some other competent Magistrate in the 
District, and the latter Distnet Magistrate transferred the case under sec. 192 to an 
Honorary Magistrate, held that he was competent under this section to make the 
transfer— KisAen Singh. 1917 P.R 30. 18 CrLJ 881 (883), 44 IC 993 Even, if 
no such direction is git'en to a District Magistrate, when a case is transferred to him 
by the High Court under see. 526 (from thtf Court of another Distnet Magistrate) 
the inference is that he is competent other to try the case himself or to transfer it 
to some Subordinate Magistrate. In other words, he must be deemed as if he has 
taken cognizance of the case, and conscq’icntly he will be competent to exercise the 
powers conferred by sec. 192 — Mata Prasad, 19 All. 219 (250). 

• IVhere a trying Magistrate sends up a report to the District Magistrate that an 
accused before Him has oimmitted perjury and altered a document filed in Court, the 
report amounts to a complaint, and the District Magistrate can take cognizance of the 
case under sec. 190 (a) and transfer it for trial under sec. 192 to another Magistrate 
subordinate to him — Suro; Prasad. 21 ALJ. 825j Sundar Sarup. 26 All. 514. 

The effect of the order of transfer of a case by a Magistrate who had not taken 
cognizance of the same is undoubtedly a defect of jurisdiction which would not be 
cured by sec. 537 Cr. P. Code. The order wmild, however, be rendered valid by 
cl. (f) of sec. 529, Cr. P. Code — RamltruAmi Sisha v Emp, 42 C.W.N. 246 (251), 
174 1C 513, 39 Cr.L.J. 417, 10 RC 693, A.IR. 1938 Cal. 195 See also 21 CrXJ. 
96. 511 C 495 (Pat.) and Note 598. 
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600. At which stage case can be transferred: — ^The Magistrate can 
transfer the case on taking cognizance of it. A District Magistrate is competent, under 
sec. 190, to take cognizance without complmnt, and to transfer the case to a Subordinate 
Magistrate without such complaint — AUahwarayo, 1 SLR. 119. He can transfer the 
case before any process had been issued to the accused — Asaram v. Bhaghatki, II 
I.C. 621, 7 N.L.R. 97, 12 Cr.LJ. 437. He can transfer a case e\-en after summons 
has been issued against the accused— /« re Azim Shetkk, 7 C.LJ. 249; Eqbal, 20 
Cr.LJ. 413 (Pat). The usual practice throughout Bengal is that the Sub-Diviaonal 
Magistrate retains the case in his own file until after the accused summoned by him 
has appeared, and then transfers it for disposal to a Magistrate subordinate to him. 
If secs. 192 (1), 202 and 204, Cr. P. C., are read together, it is clearly competent for 
the Sub-Divisional Magistrate to follow this procedure and to transfer the case as soon 
as the accused person has appeared or at any time thereafter when the case becomes 
ready for the inquiry or the tnal. It would be equally competent for the Sub-Dirisional 
Magistrate to transfer the case to a Subordinate Magistrate immediately after the 
complainant had been examined and, having regard to the provisions of sec. 202 of the 
Code, it would then be for such Subordinate Magistrate to decide whether he would 
issue process immediately or postpone the issue of such process for the purpose of 
holding a preliminary investigation under tliat section for the purpose of ascertaining 
the truth or falsehood of the complaint. ^ When, however, a case has been transfened 
under sec. 192 (1), Cr. P. C., it is transferred for all purposes from the file of the 
superior Magistrate to that of the Subordinate Magistrate, and. thereafter, the superior 
Magistrate has no jurisdiction to issue any orders connected with the case except such 
as are contemplated under the provisions of sec 528 and Chapter XXXII of the Code 
—Hafizar Rahaman v. Aminal Hoque, 44 C.W.N. 1114 (1120). 

But a case cannot be transferred under this section after it has been 
partly tried, e g , after all the evidence for the prosecution and the defence ha* 
been taken— RadAe, 12 All. 66. The transfer of a part-heard case, after the framing 
of the charge and the aoss-examinalion of some of the prosecution witnesses, to another 
Magistrate for disposal is undesirable A Magistrate who undertakes a trial and hean 
the witnesses should, if possible, finish h—Mazahar AH, 50 Cal. 223 ( 226). It ia 
recognized that the transfer of a part-heard case should be made only in circumstances 
of an exceptional character, and to transfer a case which has been completely heard 
on the mere ground that the Magistrate is overworked is an occurrence which is 
unheard of— Awwi. 38 Cr.LJ. 719, 169 I.C, 96. I.L.R. 1937 Nag. 163, 9 RJ^. 301. 
AIR. 1937 Nag 103. But see Public Prosecutor v. Shanmuga, 35 Cr.L.J. 1055, 149 
IC. 1155, 1934 MW.N. 521, 39 M.L.W. 777, A.I R. 1934 Mad. 435 where a transfer 
after framing of the charge was held legal. 

\\'hcre a case was sent back to the District Magistrate for further inquiry by the 
Additional Sessions Judge with a request that he would transfer it to a Magistrate other 
than the Magistrate, who had given his opinion, the case was none the less a case which 
the District Magistrate had taken cognizance and could transfer under this section to a 
different Magistrate— rirumof Manglianmat v. Muhammad Khan, AIR. 1936 Sind 
146 (147). 

Tor inquiry or trial ; — The term "inquiry” in sec. 192 (1), Cr. P. C, is used with 
special reference to such inquiries as are held in connection with proceedings under 
Chapters VJII, XII and XVIII of the Code. The inquiri' which is contempfafed by’ 
sec. 202. Cr. P. C , on the other hand, is merely for the limited purpose of ascertaining 
the truth or falsehood of a complaint in order to enable the Magistrate to decide whether 
an accused person should be summoned or the complaint against him should be dismissed 
under tee. 203. Cr. P. C. The plain meaning of sec. 192 (1), Cr. P. C. is that a case 
which is transferred to a Subordinate Magistrate under that section is transferred to 
him in order that he may complete the inquiry* or trial to be held in ronnection with 
the case and take all requisite steps to that end. The holding of an enquiry under 
sec. 202. Cr. P. C.. in a suitable case is merely one of such requisite steps to be taken 
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by a Masistrate ■nho has taken cognizance of a case or to ^\ho^l a case may have been 
transferred for trial under sec. 192 (1), Cr. P. C. It is clear that, a Magistrate who 
orders an enquiry’ under sec. 202 of the Code does not transfer the case at all Ordi- 
narily he merely retains tJie case on his own file and directs some suitable person to 
hold an enquiry and send the report to him. It follows, therefore, that an order for 
an enquirj- undef sec, 202 of the Code cannot operate as a transfer under sec. 192 (1), 
Cr. P. C. Another steps requisite to the completion of the trial is the issue of process 
against the person or persons whom it is intended to prosecute, and the language of 
sec 202 of the Code shows that a Subordinate Magistrate to whom a case has been 
transferred under sec. 102 (1) has the poner to issue such process It, therefore, 
follows that, vihen once a case has been validly transferred to a Subordinate Magistrate 
undef sec. J02 (1) of the Code, sudi Magistrate would have no authority to return the 
case to the transferring Magistrate in order that the latter might issue process under 
sec 204 and his duty would be to complete the trial according to law — Hafizar Rakaman 
V. Amtnal Hogue, 44 C1V.N. 1114 (1119). 

This section empowers a Magistrate to transfer a case for inquiry or 
trial, but It does not empower him to transfer a case simply for the purpose 
of considering the report of an m\estigation under sec 202, which he has himself 
ordered The proNnsions of secs 192 and 202 do not entitle a Magistrate, after he has 
proceeded under the latter section, to make an order under the provisions of the former 
section transferring the case (or the purpose of being dealt with under sec 203 or 204, 
with a fresh investigation as contemplated by sec. 202— Mahabtr v. Ctribala, 29 C W.N. 
508 ( 509). 26 Cr.LJ 990, AIR 1925 C^al. 742, 87 IC 526; Sanlok Raj Singh v. 
CakwttT Khan, AIR. 1940 Lah. 61. 41 P.LR 807, 41 CrLJ. 344, 186 I.C. 595 But 
see Kapoor Chand v Suraj Prasad, AIR 1933 All 264 ( 266). 1933 A.LJ. 188, 142 
I.C. 537, 34 CrLJ. 414, 1933 Cr.C. 434, 55 All 301, 19 A I.Cr.R. 187 (F.B ). 

Child Marriage Restraint Act (XIX of 1929):— Section 10, Child Mar- 
nage Restraint Act (XIX of 1929). provides that a Court taking cognizance of an 
offence under that Act should cither itself make an enquiry under sec. 202, Cr. P. C, 
or direct a Magistrate* of the First Class subordinate to it to make such enquiry and 
the transfer of the case to the Sub-Divisiona] hfagistrate for disposal according to law 
without any such inquiry is dlegal-^ifcgawt Ammai v Muthu Iyer, 40 Cr LJ. 514, 
180 IC. 902. A.I.R. 1939 Mad 294, 48 ML.W. 774, 1938 M\V.N. 1312, (1939) 1 
ML.J. 111. 

601. How much of the case is transferred: — IVhere a police report deals 
with several persons, but the police send up only some of those persons to the Distnct 
Magistrate, and the District Magistrate transfers the report and the case to a Subordi- 
nate Magistrate for disposal, the effect is that the enliTt case (i e , the case against all 
the persons mentioned in the report, and not merely the case against the persons actually 
sent up by the police) is transferred to the Subordinate Magistrate. If the Subordinate 
Magistrate tnes the persons sent up by the police, and refuses to issue process against 
the remaining persons mentioned in the pobce report, the District Magistrate has no 
power to issue process against them. The entire case havnng been transferred to the 
Subordinate Magistrate, it is he alone and not the District Magistrate to decide whether 
to issue process against the remaining persons — Ajab Lai, 32 Cal. 783 ( 789), 9 C.\VN. 
810, 2 CrLJ. 524; Golapdi, 27 Cal. 979, 4 CWJ'f 827; Deonarain, 12 Pat 341, 1933 
CrC. 716 (718), 35 CrL.J. 533. 147 IC 913. 14 P.L.T. 176, AIR 1933 Pat 244; MouJ 
V Mahabir. 4 CW.N. 242. See also Mathura. 36 CrLJ, 641, 155 IC. 58, AIR. 1934 
Pat 467, 15 PLT. 438, 1934 CrC. 1062, 7 CLJ. 249. 7 CrLJ. 318 In this class of 
cases the question arises — whether the entire case has been transferred or not. It is a 
question of fact, depending on the intention of the transferring Magistrate, and this 
intention must be gathered from the order itself. INTiere no reservation is made, it may 
be concluded that the entire case has been transferred — Ajab Lai, 32 C^l 783 (789); 
Azim SAeilA. 7 C L.J. 249. There is doubt as to the legality of the piece-meal transfer 
of a case under see. 192 (1), Cr. P. C, subject to the authonty of a Magistrate who 
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ta’<cs cognisance of an offence on complaint to dismiss the complaint as against some 
o'" the persons nhom it is sought to prosecute and to leave the case open as against 
others But it is clear that, even if such inece-meal transfer is in certain circumstances 
valid, that portion of the case xihich has not been transferred must be clearly indicated 
in the order of transfer recorded by the transferring Magistrate who acts under sec 192 
of the Code. In the absence of a clear indicated as to which part of tlie case is retained 
on ilic file of the transferring Magistrate or some further indication to the effect that 
such Magistrate intended to dismiss the complaint against those accused persons in 
respect of whom he did not issue process, it must be taken that the whole case had been 
tiansferred to the Subordinate Magistrate not only as against the accused persons 
actually summoned hut against all the persons whom the Subordinate Magistrate 
consider to be implicated in the offence — Hafizat Rahaman v. Aminal Iloqut, 41 
C.\V.N. 1114 (1122). 

When on a complaint against several persons the Magistrate summons one of them 
and then transfers tlie case to a Subordinate Magistrate, the proceedings before the 
latter are not terminated by the death or acquittal of the person summoned but the 
cate remams to be decided as against the other accused — Ibid. 

Sec also Colam Rahmem v. Kali Rada in Note 6C3. 

602. To whom case can be transferred: — A case can be transferred under 
this section to the Court of a subordinate Magistrate and not to a supeiiot Magistrate. 
So, a third class Magistrate cannot transfer a case to a District Magistrate— 

12 All. 66. 1890 A.W,N. 7. 

Under this section a Magistrate of the first class empowered by the Distnet 
Magistrate has power to transfer a case of which he has taken cognizance for inquiry 
or trial to another Magistrate In the district who is "competent to try the case or to 
commit him for trial." From this it is clear that if the Magistrate to whom 8 
is thus transferred lacks jurisdiction to try the case the order of transfer is bad in 
The case is not covered by sec. 537, Cr. P. C., as a question of jurisdiction is Involved 
and a defect of jurisdiaion is not curable by sec, 537, Ct. P. Code. (Vide 
Rakhsh V. Emp. A.I.R. 1933 Lah. 1009. 147 I C. 737, 1933 Cr.C. 1554. 35 CrU. 
514. 35 P.LR. 289. 6 R L. 444). Malhia v. Kamla, 41 Cr.L.J. 469, 187 1C. 553, 
1910 0.\V.N. 354, A I.R. 1940 Oudh 244, 1940 OL.R. 215. Where the order of transfer 
is passed before the examination of witnesses, the Court’s jurisdiction to transfer the 
case to a particular Magistrate must be determined on the allegations made in 
complaint and on the complainant’s statement in support of the complaint— ibW* 
See also Ragfiunandan Pjasad v. King-Emp., A.I.R 1925 All. 290, 85 l.C. 730, 47 
All 61, 26 CrL.J. 586. 

When, in absence of the S. D O., the Second Officer acted, in addition to hiJ 
own duties, as the S D. 0 , by sirtue of an appointment made by the District Magistrate 
.under sec. 13 (3), Cr. P. C, and transferred a case in the file of S D. O, of which 
the latter had ta'.cn cognizance, to his own file as Second Officer and tried it os such 
officer, there was undoubtedly a defect of jurisdiction which might, not unreasonably, 
be said to be outside the scope of see 529 (f). Cr. P. C., there being a transfer wbidi 
the transferring hfagistrate could ncs-cr ha« been empowered to make, but in the 
\icw generally taken by the Calcutta High Court on what was really a matter of 
procedure the defect would be rendered s-alid by cl. (f) of see. 529. Cr. P. Code— 
Ramlruhtta Sir.ha v. Emp.. 42 CW.N. 246 (250), 174 I C. 513, 39 CrLJ. 41?. 
RC 693. A.IR. 1938 CaL 195. 

The subordination of the Presidency Magistrate to the Chief Presidency Magistmle 
riiall be deemed to be of the fame kind and extent as the s*jbordinalion of Magistrates 
and Benches to the District Magiclrate under see. 17 (1), The Oiief Presidenc)' 
M.s'ii'trate can under rcc. 528 withdraw any case from any Presidency hfaglstratc and 
refer it for inquiry or Ir'al to any other Presidency Magistrate— /n re R'aiestcor, I 
Bom L.R. 247. 
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^\’here a complaint vras filed against the accused, who was a Distncl Superintendent 
of Police and a near relation of the District Magistrate, for certain things that he did 
while he was a Deputy Commissioner of Police and the District Magistrate transferred 
the case to a Subordinate Magistrate for tnal, held that an officer of this rank would be 
entitled to have a complaint against him tried by a senior Magistrate, and not a 
subordinate Magistrate, that as a rule it should have been transferred for disposal to a 
Magistrate who is entirely independent of the District Magistrate and that an order by 
the District Magistrate transferring such complaint to one of his subordinates for 
disposal, was, although not illegal, but not proper—/. W. Atkinson v. S 11’. H Xavier, 
A.IR. 1935 Rang. 242 (243), 37 CrL.J. 723, 162 IC. 988, 1936 CrC 519 

It is open to objection to transfer calendar cases which are triable by a First Class 
Magistrate to a Second Class Magistrate with a direction to treat them as preliminary 
register cases, the intention of such transfer being that the cases should be committed 
to the Sessions Court for trial. E\’en if they are counter cases to the murder case, 
the order of the Sub-Divisional Magistrate transfemng the calendar cases which are 
tnable by him to the Second Class Magistrate for the purpose of being committed 
to the Sessions Court is not proper — CoTtepaly Ramasiibbayya, 39 CrLJ. 715, 176 
IC 182, A.IR. 1933 Mad 529, (1938) 1 MLJ. 403, 47 MLW 486, 1938 MW.N 
417, 11 RJiI. 45. 

See also Painda v Gulab Khan, quoted in Notes 62 and 807. 

For the purpose of this section, an Additional Dislnct Magistrate is subordinate to 
the District Magistrate, see sec. 10 (3). 

A village headman is not a hfaitstrate, and a case cannot be transferred to him— 
Maung Gale, 1 L B R. 59. 

Under sub-section (2), if a Distnet Magistrate empowers a 1st class Magistrate to 
transfer a case to some subordinate Magistrate, the District Magistrate must specify 
the Magistrate to whom the case is to be transferred; an order of the District Magistrate 
empowering a 1st class Magistrate “to try the case himself or to make over the case 
for trial by another Magistrate" without specifying the Magistrate, is wrong. But such 
erroneous order would be cured by sec. 529 (f ) — Rat Mohun v. Prosunno, 5 CWJ^. 
6S6 (689). 

A Magistrate has no power to send the case to another district himself — Rameris 
V. Bhola. A I R. 1933 Pat 643, 1933 Cr.C. 1491, 147 I.C. 439. 

603. Effect of transfer: — ^^Vhen a District Magistrate has transferred a case 
for trial to a Deputy Magistrate, the former ceases to have jurisdiction in the case so 
long as the transfer is in existence, and cannot take any further steps in the matter 

(eg, issue warrant), unless the case is withdrawn to his own file under sec. 528 

Colapdi, 27 Cal 979, 4 C.W.N. 827; Amrit Majhi. 46 Cal. 454, 23 C.W.N. 623, 29 
CLJ. 322, 20 Cr.L.J. 508, 51 I.C 668; Deoraram. 12 Pal. 341, 1933 Cr.C 716 (718), 
147 I.C. 913, 14 P.L.T. 176, AIR 1933 Pat. 244. 6 R.P. 384, 35 Cr.LJ. 533. But 
see Chandra Shtkhtr Piasad, 36 CrXJ. 500 (502), 154 IC. 387, Ai.R. 1935 pat. 
91, 1935 CrC 146, 1 BR 302, 7 RP. 464. Until the transferring Magistrate 
withdraws the case from the file of the subordinate Magistrate (to whom the case 
was transferred) to that of his own Court, he has no power to make any order save 
an order for further inquiry under sec. 437 (now 436 ) — Ajab Let, 32 CaL 783 (790); 
Radhaballabh v. Benode Behari, 30 Cal 449. In this respect this section differs from 
sec. 202. Under that section the Magistrate receiving a complaint refers it to a 
subordinate Magistrate only for inquiry and report, aiid does riot cease to have control 
o\’cr the case. The provisions of secs. 192 and 202 are separate and distinct and 
powers conferred by one section do not curtail the power conferred by the o 
Amrit Matin, 46 Cal. 854. From the above-mentioned cases it folio 
case has been transferred to a Magistrate under sec. 192 (1), Cr. P. 
has the same authority to deal with the case which has been t 
regards the issuing of processes and other matters connected wi 
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as is vested in the superior Magistrate from svhom he received the case on transfer— 
Ilafizar Rahaman v. Aminal Hoque, 44 CW.N, 1114 (1121). 

In a Patna case it has been held that a Magistrate T\ho has transferred a case 
under see. 192 to a Subordinate Magistrate cannot recall the case — Mahari v. Batdeo, 

7 P.LT. 530, 26 Cr.LJ. 1585 (1587), AIR. 1926 Pat. 525, 90 I.C. 657.. This wew, 
it is submitted, is not correct The learned Judge seems to have overlooked the new 
provisions of sec. 528, sub-section (4). 

When a case is, after issue of process, transferred from one Magistrate to another, 
the latter stands in the shoes of the Magistrate who originally issues the process. 
Therefore, if the second Magistrate disdiarges the accused and suo motu issues process 
agrunst another person under sec 190, clause (c), he cannot be said to be acting 
without jurisdiction — Hemendra, 55 Cal 1274, 30 Cr.LJ, 352, A I.R. 1929 Cal. 192. 

No doubt if a complaint is transferred at the very outset by one Magistrate to 
another, the latter has power to take action under secs 202 and 203, Cr. P. C, but 
it is impossible to suppose that the Code contemplates that when one Magistrate has 
examined witnesses under sec. 202, Cr. P. C., and has believed them, and thereupon 
transfers the case for trial to a Subordinate Magistrate, that Magistrate sho’jld have 
power to examine those same witnesses over again under see. 202, Cr. P. C., and then 
proceed to dismiss the complaint under sec. 203, Cr. P. C . — Sheo Balak Singh v. Sant 
But Singh. 37 CrLJ. 1128, 165 I.C. 28, 9 RO. 166, 1936 O.W.N. 1079, A.I.R. 1937 
Oudh 81. 1936 OL.R. 607. 

IN'hcn proceedings under sec 107, Cr. P. C, were transferred by the District 
Magistrate from the Court of the Sub-dMsional Magistrate to that of ano^er Magistrate 
at sudder. the latter can draw up proceedings against some additional persons although 
on the same materials the Sub-divisional Magistrate had not done so—^clam Rahamon 
V. Kali Pada. 36 C.W.N. 796, 59 Cal. 1484, AIR. 1932 Cal. 864. 

604. Procedure before transfer:— Soiree to parties Before a case is 
transferred under this seaion from one su^rdmate Court to another, the District 
Magistrate should give notice to the parties of such transfer— Tcocefra v. Ameer ^fajee, 

8 Cal. 393j Umtao V. Fakirehand, 3 All. 749; In re Soker Naik, 2 Bonii.R. 342j 
Sodfls/iii', 22 Bom. 549. But see Q •£. v. Kupptmutku. 24 Mad. 317. 

Examination o{ complainant :— Under see 200. proviso (o), when a complaint is 
made in writing, the Magistrate is not bound to examine the complainant before 
transfernng the case under this section. See 18 W.R. 18 (Cr.), 9 Beng.LR. 146. 

Order of transjer : — An order o( transfer under this section need not be in writing 
—Ramkrishna Sinha v. Emp. 42 CWJ4. 246 (250), 174 I.C, 513, 39 Cr.LJ. 417, 10 
R.C 693, A.I.R. 1938 Cal. 195. 

605. Procedure after transfer: — Examination cj complainant :— If the 
transferring Magistrate has already examined the complainant, the Magistrate to whom 
the case is transferred is not bound to examine the complainant again; see sec. 200 (c). 

Examinalion of prosecution icUnesses : — ^\Micre the transferring Magistrate has 
examined all the prosecution wimcsscs. the Magistrate to whom the case Is transferred 
is not bound to examine the witnes-scs again, but can act upon the deposition of witnesses 
recorded by the transferring Magistrate, under the provisions of see. 350. The contrary 
xnew taken in Bashir Khan. 14 All. 346, Tota I’rnkala, 2 Weir 152 and V/. Leg. Rem, 

V. Vpendfo. 12 CW.N. 140, 6 Cr.L.3 434 is no longer correct in xnew ol the new 
sub-section (3) of sec. 350. 

606. Transfer by High Court: — In the case of a transfer of a criminal 
case by the High Court (under sec. 526) from a Court subordinate to the District 
Magistrate to the District Magistrate’s Court, it will be understood that the District 
Magistrate shcrild tr>' the cas« himself, unless the High Court has expressed that the 
District Magistrate shall hast the power to transfer the rase to a subordinate Court. 
But wh»n the High Court transfers a case irom the Court of one District Magistrate 
to the Court of another District Magistrate. It will be undentood, unless the contrary 
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is directly expressed, that the Magistrate to whom the transfer is made has power and 
jurisdiction to apply sec. 192, and to transfer the case to any Magistrate subordinate 
to him, who may be competent to try it — Mala Prasad, 19 All. 249 (251). See also 
A'lsfcrti Singh, 1917 P.R. 30. 18 Cr.L.J. 881. cited in Note 599 above. 

193. (1) Except as otherwise expressly provided by this 
Cognizance of offences Codc or by any other law for the time being 
by Courts of Session. force, no Court of Session shall take 

cognizance of any offence as a Court of original jurisdiction 
unless ^the accused has been committed to it by a Magistrate duly 
empowered in that behalf. 

(2) Additional Sessions (2) Additional Sessions 
Judges and Assistant Sessions Judges and Assistant Sessions 
Judges shall try such cases Judges shall try such cases' 
onl}’ as the Local Government only as the Provincial Govern- 
by general or special order may ment by general or special order 
direct them to try, or, in the may direct them to try, or * * 
case of Assistant Sessions as the Sessions Judge of the 
Judges, as the Sessions Judge division, by general or special 
of the division, by general or order, may make over to them 
special order, may make over to for trial, 
them for trial. 

Change:— The v,ords “Provincial Government” have been substituted for the 
words "Local Government" by sec 4 of the Government of India (Adaptation of Indian 
Laws) Order, 1937. 

* The words "in the case of Assistant Sessions Judges" which occurred in sub- 
section (2) after the words "may direct them to try” have been omitted by see. 46 
of the Crinunal Procedure Code Amendment Act, XVlll of 1923 "We propose to 
omit from section 193 (2) the words m the case of Assistant Sessions Judges’ The 
section, as it stands at present (» e , before the amendment) makes a distinction between 
Additional Sessions Judges and Assistant Sessions Judges, only allomng transfers by the 
Sessions Judge in the case of the latter. Conriderable inconvenience has been felt 
owing to this limitation, which we propose to remedy by the omission of the words 
referred to above” — Report of the Select Committee of 1916. Under the present law, 
Sessions Judges will be able to make over the cases to Additional Sessions Judges as well 
as to Assistant Sessions Judges 

G07. Object of this section: — ^The object of the requirements of a commit- 
ment before trial is to secure, in the case of a person charged with grave offence, a 
preliminary inquiry which would afford him the opportunity of becoming acquainted 
with the circumstances of the offence imputed to him and enable him to make his 
defence — Ram Varma, 3 Mad. 351, 2 Weir 269. The law contemplates that in the 
serious cases of which a Court of Session may take cognizance, the accused should 
have some information of the case he has to answer — Chinna Vedagiri, 4 Mad. 227, 
2 Weir 584 

608, Trial without commitment: — The trial in the Court of Session 
without a commitment is ultra vires — Ramaletan, 15 Mad. 352, 2 Weir 153, 376 and 
394; S/iarinff. 1884 P.R. 42; /agat. 22 Cal 50. The absence of commitment is a defect 
of substance and not merely of form, and is not cared by section 537 — SAarina. supra. 
Even where a Sessions Judge holds that the approver who is gi\nng e\ndence before 
him as a witness is not complj-ing with the conditions of pardon, he cannot try him 
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at once, but can do so only after a proper commitment by a competent Court— 
Ramalevon, 15 Mad. 352; Jasat Chandra, 22 Cal. 50. 

609. Reference under sec. 123: — Potver of Additional Sessions Judte-.— 
It was formerly held that a reicrence to a Court of Session by a Magistrate ol a case 
under section 123 was not a case ‘committed* for trial, and the Court of Session 
disiwsing of it did not ‘try a ease* witbm the meaning of this section. An Additional 
Sessions Judge empowered by the Govsmmeot to try all cases which might be com- 
mitted for trial by the District Magistrate had no jurisdiction to pass an order on such 
reference— /n re Dayaiam, Ralanlal 830. This decision is no longer good law, because 
the new sub-section (3B) of sec. 123 added by the Amendment Act of 1923 expressly 
authorises the Sessions Judge to make over all references under sec. 123 of the Additional 
or Assistant Scss.ons Judge In Bsnode Behan, SO Cal. 229, 27 C.W.N. 996, 39 C.LJ. 
75, AI R. 1923 Cal. 6^9, tlie word ‘cases' under tliis section was held to include a 
reference under sec. 123; but such a laboured interpretation is no longer neecssarj’. 

610. Assistant Sessions Judge appointed temporarily : — An Assistant Sessions 
Judge who lias been directed by the Government to take over cliarge of the duties of the 
Scions Judge during a temporary \acancy of the office, is not an officer appointed to 
act as a Scss.ons Judge, and has no junsdiction to try any case even as Assistant 
Sessions Judge, unless it was made over to him by a general or speoal order under the 
last para of Ui<s sertion— Ratanlal 500. 

• Pou'cr of Assistant Sessions Judge to heat appeal ; — The word 'case’ used in 
sub-scction (2) doss not include an appeal or other matter, and a Sessions Judge has 
no power to transfer an appeal filed in his Court to the Court of the Assistant Sessions 
Judgc-Ai>di.l Ra::ak, 37 All. 286, 13 A.LJ.- 353, 16 Cr.L.J. 316, 28 .LC. 652. See 
Note 1110 under sec, 409. 

Power of High Court: — Notwithstanding a notification of the Local Govern- 
ment under this section the high Court has power, under sec. 526, Cf. P, C, to direct 
a transfir of a case to anotlier Court of Sessions — Laks/itnan, 32 Cr.LJ. 1H7> 

I.C. 347, 33 Bom L.R. 675, A.I.R. 1931 Bom. 413, 1931 Cr.C. 728, Ind. Rul 1931 
Bom. 4G9. 

• 194. (1) The High Court may take cognizance of any 

Cocnizance of offences ofFcncc Upon a commitment made to it in 
by High Court, manner hereinafter provided. 

Nothing herein contained shall be deemed to affect the provi- 
sions of any Letters Patent granted under the Indian High Courts 
Act, 1861, or tile Government of India Act, 1915, or 
Cofcnwiciit of Jiidia Act, 1935, or any other provisions of this 
Code. 

(2) (n) Notwithstanding anything in this Code contained, 
lnform.nions by Ad\T>- the Advocate-General may, with the pre- 
catc-GeneraL vioiis sanction of * * * * 

the Proi'biciol Government, exhibit to the Higit Court, against 
persons su])jcct to the jurisdiction of the High Court, informa- 
tions for all purposes for which Her Maj'esty’s Attorney-General 
may exhiliit informations on hchalf of the Crown in the High 
Court of Justice in luigland. 

(/>) Sucli proceedings may he taken upon every such in- 
formation ns may lawfully I>c taken in the case of similar in- 
formations filed liy Her Majesty's Attorney-General so far as the 
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circumstances of tlie case and the practice and procedure of the 
said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money 
recovered or levied under or by virtue of any such information 
shall form fart of the revenues of the Province. 

(d) The High Court may make rules for carrying into effect 
the provisions of this section. 

Amendment t — ^The vorda “Pnnindal Government” have been substituted for 
"Local Government” and the words "shall form part of the revenues of the Province” 
for "shall belong to the Government ol India" and the word “or the Government of 
India Act, 1935" have been inserted after "Act, 1915" and the words "the Governor- 
General in Council or” have been omitted by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

610A. ' 'Ad\-ocate-Generar‘ includes a Gm-emmcnt Advccatei see section 4 (a). 

The High Court of Patna has jurisdiction to try persons against whom the Govern- 
ment Ad‘i,*ocate, with the previous sanction of the Local Government, has exhibited an 
exo^roinformation— DicarWtfi. 37CWN 514 (521) (PC). 34 CrLT 332 ^325). 
1933 Cr.C 442. A.I.R. 1933 P.C. 124. 142 I.C 335, 57 CLJ. 177, 64 MLJ 466. 37 
MX..W. 584. 1933 M.WJ^ 409. 10 OWN 522. 35 BomLR 507, 14 PLT. 305, 1933 
ALJ. 645 

An ex offjeh information under this section should contain a statement of the 
charge as certain and detailed as an indictment. An information which does not 
formulate any crininal charge against any one. and which contains merely the opinion 
of the executive that an offence has been committed, is defective — Du'OT^.anfi{fi, supra, 

It cannot be contended that the remedy where a Court and not a particular Judge 
has been defamed should not be by v^y of proceedings for contempt of Court, but 
by criminal proceedings at the instance of the Government Advocate under the provisions 
of sec 194, Cr. P Code. The inherent power of the Court to punish for contempt 
of Court is a power which is essential m the interests of the administration of justice 
and that power is not restneted m any degree by the provisions m the Cr P. Code, 
relating to proceedings which may be instituted with the sanction of the Coiemmcnt 
where the Courts or His Majisty’s Judges have been defamed Criminal proceedings 
as well as contempt proceedings lie against a person who has committed contempt 
of Court by indulging in illegitimate criUcism of the conduct of a particular judge and 
there is no reason in principle for holding that where a Court generally has been 
defamed proceedings for contempt of Court do not also he against the delinquent — An 
Advocate of AUababad, AIR. 1935 All 1 (3). 4 AWR. 1155, 1935 CrC. 1, 1933 
A T J 125, 1935 All.L.R. 271, 154 IC. 955 

In the matter of Tushar Kanli Ghosh. 36 CrL.J. 1053 (1082), 156 IC 1035, 
AI.R 1935 Cal. 419. 39 CWN. 770. 61 CLJ 376. 1935 CrC. 795, SRC 53. 63 
Cal 217, Jack, J , observed; "The only alternative procedure in this country is that 
under sec. 194 Criminal Procedure Code. This procedure has not, I think, been 
employed in any High Court in cases of this kind of contempt of the High Court It 
depends upon the c.xhibition of information by the Advocate-General with the previous 
sanction of the Governor-General in Council or tlie Local Government, and would, 
therefore, place the maintenance of regard for the Court entirely in the hands of the 
Executive. Moreover, in the words of Wills, J., in Rex v Davies, (1906) 1 KB at 
p. 41, it is "too dilatory and too inccnv’enlent to afford any satisfactory remedy." 
There would be much to be said for the procedure under sec. 191, Criminal Procedure 
Code, in a case in which there could be any doubt as to the meaning of the words 
used, and which had therefore better be left to the decision cf a jury, but where, as 
jn this case, there is no ambiguity in the words vised, the facts are not disputed, and 
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the accused are thoroughly able and wiling to defend themselves in summary procedure, 
there seems to be no reason why the Court should not adopt it." 


195. (1) No Court shall 
take cognizance — 

(a) of any offence punish- 

Prosecution under sections 

rfiawtS""’ 172 to 188 (both 
au^onty of inclusive, of the 
vanti'*^' Indian Penal Code, 
except with the previous sanc- 
tion, or on the complaint, of the 
public servant concerned, or of 
some other public servant, to 
whom he is subordinate; 

(b) of any offence punish- 

„ .. ' able under sections 

for certain of- 193, 194, 195, 196, 
Itncesaeainst 199, 200, 205, 206, 

public iustlco. 207^ 208, 209, 210, 
211 or 228 of the same Code, 
when such offence is committed 
in, or in relation to, any pro- 
ceeding in any Court, except 
with the previous sanction, or 
on the complaint, of such Court, 
or of some other Court to 
which such Court is subordi- 
nate; 

(c) of any offence des- 

'ribed in section 
forcertainof- 463 or punishable 

given in 4/.i, Or 476 of the 
. same Code, when 
such offence has been com- 
mitted I)y a party to any pro- 
ceeding in any Court in respect 
of a document produced or 
given in evidence in such pro- 
ceeding, except with the pre- 
vious sanction, or on the com- 
plaint. of such Court, or of 
.•^onie other Court to which such 
Court is subordinate. 


195. (I) No Court shall 
take cognizance — 

(a) of any offence punish- 

Prosecution able Under sections 
SSr” 172 to 188 of the 
authpntyot Indian Penal Code, 
public ser- ,. * * * it. 

vants. except * * on the 

complaint in zvriting of the 
public servant concerned or of 
some other public servant to 
whom he is subordinate; 

(b) of any offence punish- 

„ .. able under any of 

forcertainof- the following SeC- 
fcnces against {Jons of the same 


public justice. 


Code, namely, sec- 


tions 193, 194, 195, 196, 199, 
200, 205, 206, 207, 208, 209, 
210, 211 and 228, when such 
offence is alleged to have been 
committed in, or in relation to, 
any proceeding in any Court, 
except * * * on the complaint 
in writing of such Court or of 
some other Court to which 
such Court is subordinate; or 
• (c) of any offence 

Prosccution cribcd in section 
forcertainof- 463 or punishaDie 

fences relating ..n.lpr section 471, 
to documents unucr slcuuh 

given in e%'i- SCCtlon 47 n Or SCC- 

tion 476 of the 
same Code, when such offence 
ix alleged to have been com- 
mitted l>y a party to any pro- 
ceeding in any Court in respect 
of a document producctl or 
given in evidence in such pr^ 
cceding, except * * * on the 
complaint in zvriting of such 
Court or of sonic otiicr Court 
to which such Court is suf>ordi- 
natc. 
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(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” means a Civil, Reve- 
nue or Criminal Court but does 
not include a Registrar or Sub- 
Registrar under the Indian Re- 
gistration Act, 1877. 

(3) See infra. 

(4) The sanction referred 

Natureol SCCtion 

sanction may be expressed 
necessary. general terms, 

and need not name the accused 
persons; but it shall so far as 
practicable specify the Court 
or other place in which, and the 
occasion on which, the offence 
was committed. 

(5) When sanction is given 
in respect of any offence re- 
ferred to in this section, the 
Court taking cognizance of the 
case may frame a charge of any 
other offence so referred to 
which is disclosed by the facts. 

(6) Any sanction given or 
refused under this section may 
be revoked or granted by any 
authority to which the autho- 
rity giving or refusing it is sub 
ordinate; and no sanction shall 
remain in force for more than 
six months from the date on 
which it was given; provided 
that the High Court may, for 
good cause shown, extend the 
time. 

(7) For the purposes of this 
section, every Court shall be 
deemed to be subordinate only 
to the Court to which appeals 
from the former Court ordi- 
narily He. that is to say: — * 

..(c) Where ho appeal 'lies, 
such Court shall be deemed to 


(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” includes a Civil, Reve- 
nue or Criminal Court, but 
does not include a Registrar or 
Sub-Registrar under the Indian 
Registration Act, 1908. 

{omitted). 


(omitted). 


(omitted). 


(3) For the purposes of this 
section, a Court shall be deem- 
ed to be subordinate to the 
Court, to which appeals ordi- 
narily lie from the appealable 
decrees or sentences of such 
former Court, or in tlK case of 
Court from iv^ose de- 
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the accused are thoroughly able and n'illmg to defend themselves in summary procedure, 
there seems to be no reason why the Court should not adopt it.” 


195. (1) No Court shall 
take cognizance — 

(a) of any offence punish- 

Prosecution ^ble under sections 
onawtir" 172 to 188 (both 
authority of inclusive, of the 
vants^^*^ Indian Penal Code, 

except with the previous sanc- 
tion, or on the complaint, of the 
public servant concerned, or of 
some other public servant, to 
whom he is subordinate; 

(b) of any offence punish- 

_ • able under sections 

for certain of- 193, 194, 195, 196, 

fences jitamst 199 , 200 , 205, 206, 
publicjustice. 207 ^ 208, 209, 210 , 

211 or 228 of the same Code, 
when such offence is committed 
in, or in relation to, any pro- 
ceeding in any Court, except 
with the previous sanction, or 
on the complaint, of such Court, 
or of some other Court to 
which such Court is subordi- 
nate; 

(c) of any offence des- 

Prosecution 'n Section 

tor certain of- 463 or punishable 
i'oSSt? undfir section 471, 
given in evi- 47.'i, Or 476 of the 

same Code, when 
such offence has been com- 
mitted by a party to any pro- 
ceeding in any Court in respect 
of a document produced or 
given in evidence in such pro- 
ceeding, except with the pre- 
vious sanction, or on the com- 
plaint. of such Court, or of 
some other Court to which such 
Court is subordinate. 


- 195. (1) No Court shall 
take cognizance — 

(fl) of any offence punish- 
Prosecution able under sections 
SiawM"’'’* 172 to 188 of the 
authority of Indian Penal Code, 
except the 

complaint in writing of the 
public servant concerned or of 
some other public servant to 
whom he is subordinate; 

(t) of any offence punish- 
_ . able under any of 

KlSinof. the following sec- 
fences against tlons of the Same 
publicjustice. sec- 

tions 193, 194, 195, 196, 1^. 
200, 205, 206, 207, 208, 209, 
210, 211 and 228, when such 
offence is alleged to have been 
committed in, or in relation to, 
any proceeding in any Court, 
except * * * on the complaint 
in writing of such Court or of 
some other Court to which 
such Court is subordinate; or 
• (c) of any offence des- 
cribed in section 

Prosecution 

for certain of- 463 or punishaD 
fences relating ..nJej- section 471, 
todocuments unafr 

given in evi- section 475 or 5 cu 
tion 476 of the 
same Code, when such offence 
is alleged to have been 
mitted by a party to any pro* 
cceding in any Court in respec 
of a document produced or 
given in evidence in such pro 
ceeding, except * * * on the 
complaint in writing of such 
Court or of some other Cour 
to which such Court is subordi- 
nate. 
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(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” means a Civil, Reve- 
nue or Criminal Court but does 
not include a Rc^strar or Sub- 
Registrar under the Indian Re- 
gistration Act, 1877. 

(3) Sec infra. 

(4) The sanction referred 

Natureoj i" ‘his Section 

sanction may be expressed 

necessarj*. general terms, 

and need not name the accused 
persons; but it shall so far as 
practicable specify the Court 
or other place in which, and the 
occasion on which, the offence 
was committed. 

(5) When sanction is given 
in respect of any offence re- 
ferred to in this section, the 
Court taking cognizance of the 
case may frame a charge of any 
other offence so referred to 
which is disclosed by the facts. 

(6) Any sanction given or 
refused under this section may 
be revoked or granted by any 
authority to which the autho- 
rity giving or refusing it is sub 
ordinate; and no sanction shall 
remain in force for more than 
six months from the date on 
which it was given; provided 
that the High Court may, for 
good cause shown, extend the 
time. 

(7) Ror the purposes of this 
section, every Court shall be 
deemed to be subordinate only 
to the Court to which appeals 
from the former Court ordi- 
narily lie, that is to say:^ — 

(c) Where no appeal 'lies, 
such Court shall be deemed to 


(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” includes a Civil, Reve- 
nue or Criminal Court, but 
does not include a Registrar or 
Sub-Registrar under the Indian 
Registration Act, 1908. 

{omitted). 


(omitted). 


(omitted). 


(3) For the purposes of this 
section, a Court shall be deem- 
ed to be subordinate to the 
Court to which appeals ordi- 
narily lie from the appealable 
decrees or sentences of suclj 
former Court, or in tlic case nf 
a Civil Court from whose dc' 
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be subordinate to the principal 
Court ' of original jurisdiction 
within the local limits of whose 
jurisdiction such first mention- 
ed Court is situate. 


(a) Where such appeals lie 
to more than one Court, the 
Appellate Court of inferior 
jurisdiction shall be the Court 
to which such Court shall be 
deemed to be subordinate. 

{b) Where such appeals lie 
to a Civil and also to a Revenue 
Court, such Court shall be 
deemed- to be subordinate to the 
Civil or Revenue Court accord- 
ing to the nature of the case in 
connection with which the of- 
fence is alleged to have been 
committed. 

(3) The provisions of sub- 
section (1), with reference to 
the offences named therein 
apply also to criminal conspi- 
racies to commit such offences 
and to the abatement of such 
offences, and attempts to com- 
Jnit them. 


crees no appeal ordinarily lies, 
to the principal Court having 
ordinary original Civil juris- 
diction within the local limits 
of whose jurisdiction such 
Civil Court is situate: 
Provided that — 

(a) where appeals lie to 
more than one Court, the Ap- 
pellate Court of inferior juris- 
diction shall be the Court to 
which such Court shall be 
deemed to be subordinate; and 
; (b) where appeals lie to a 
Civil and also to a Revenue 
Court, such Court shall be 
deemed to be subordinate to the 
Civil or Revenue Court accord- 
ing to the nature of the case or 
proceeding in connection with 
which the offence is alleged to 
have been committed. 

■ (4) The provisions of sub- 
section (1), with reference to 
the . offence named therein, 
apply also to criminal conspira- 
cies to commit such offences 
and to the abatement of such 
offences, and attempts to com- 
mit them. 


(5) Where a complaint has been made under subsection 
(1), clause (a), by a public servant, any authority to which such 
public servant is subordinate may order the xvithdrawal of the 
complaint, and, if it does so, it shall forward a copy of such order 
to the Court, and upon receipt thereof by the Court, no further 
proceedings shall be taken on the complaint. 

Chans^e: — ^This section has been substantially amended by sec. 47 of the Criminal 
Procedure Code Amendment Act XVIII of 1923. _ 

The changes introduced by the present Amendment are the following : — 

(0 The T^ords "with the previous sanction" ha\"C been omitted from clauses (al. 
(b) and (c) of sub-section (I). Under the old law, a private person could launch a 
prosecution for the offences referred lo in this section, after obtaining the sanction of 
the Court. Under the present law, by abolhhwg smeUon allogether, the right of 
pri\-ate individuals to prosecute for the said offences has been taVen away. Sub-sections 
(4), (5) and f6) which dealt with sanction ha\-e also been omitted 

(t’i) The words "in writing" has-e been added after the word "comolaint", in 
clauses (a), (b) and (c) j and the words “is alleged to have been committed" have been 
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substituted for the ^vords "have been committed" in clauses (b) and (c). For reasons, 
ste Notes 614 and 626 below. 

(ill) In sub-section (2) the word 'includes* has been substituted for ‘means’. 

(if) Sub-section (3) has been re-numbered as sub-section (4)., 

(f) Sub-section (7) has been re-numbered as sub-section (3), because that sub* 
section should come in more properly after the definition of the word "Court” in sub- 
section (2). The old clause (c) of sub-section (7) has now been incorporated into 
the body of sub-section (3) with this restriction that it is now confined to Civil Courts 
only. 

(n) Sub-section (5) is entirely new. 

Reasons for the change: — ^“The provisions of section 195 cause constant and 
great difficulty, and \’anous amendments have been suggested which we have consfdered 
at length. We have no doubt that it will not be possible to remedy the evils which 
are connected with this section so long as private individuals are allowed to prosecute 
for offences connected with tlie administration of justice In our opinion the only 
effective way dealing with this section is to allow prosecutions to be launched only by 
the pubbe servant or by the Court. 

"We sec no reason why the public servant or the Court should not file a complaint 
exactly in the same way as a private individual would do in other cases, and our pro- 
posals in this connection with ilus section and the enlargement of section 476 involve 
the adoption of this principle In our view section 195 should bar the cognizance by 
any Court of offences of this nature except upon such complaint, while the procedure 
to be followed when the Court desires to prosecute should be prescribed by section 476. 

"The adoption of this prinopte will at all events get rid of the objectionable practice 
of keeping a sanction, which has been granted to a private indivdual, hanging over the 
head of the accused person for a period of six months, which is frequently utilised for 
tlie various purposes of blackmail In the case of a complaint by a Court or a public 
sen’ant we do not think it will be necessary to prescribe any limit of time. 

"It will also, in our opinion, be a distinct advantage to get rid altogether of the 
term 'sanction’ in connection with these prosecjtions. a result which will be effected 
by the amendment we propose. 

"We recognise that clause (a) of sub-section (1) stands on a somewhat different 
footing from clauses (b) and (<•), but wc think there is no reason to retain even in it 
any reference to a sanction, as prosecution under clause can reasonably be launched 
in all cases on the direct complaint of a public servant " — Report of Ike Select Committee 
of 1916. 

The object of the amendment is to stop pnvate persons from obtaining sanction as 
a means of wreaking vengeance and to give the Court concerned full discretion in 
deciding whether any prosecution is necessary or not — Abdul Rahman, 4 Bur.L.J. 213, 
27 CrLJ. 669. 

611. Sanction abolished — Effect of Amendment: — Prior to the amend- 
mends sec 195 and see 476 referred to two different things Section 195 required 
a sanction or complaint by the Court for the prosecution of certain offences; mc. 476 
gave the Court a quite independent power to direct a prosecution of its own authority 
and send the case for trial on the merits to a First Class Magistrate. As the Code now 
stands, both the sanction by a Court and the direct order by a Court directing a 
prosecution are done away with, and the procedure m all cases is one of complaint 
by the Court. Section 193 describes the offences in respect of which a complaint j> 
necessary, and sec. 476 presenbes the procedure under which a complaint is to b» 
made This has modified the situation very materially and there is now itrong groun-l 
for holding that the Legislature intended sec 476 to be co-extensive in its scope 
clauses (b) and (c) of sec. 195 (1). Clause (a) of sec. 195 is not concerned V!‘l* 
Courts, and sec 476 docs not refer to it — Dwarka v, Jtlakund. 26 CrX.J. 15cg 
90 I C. 290, 24 A L J 122, A.I.R. 1926 AIL 21. See also Note 1237. 

Cr— 40 
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Since sanction has been abolished by the Amendment Act XVIII of 1923, a 
sanction granted after the 1st September, 1923 (the date on which the Amendment Act 
came into operation) is illegal — In re Gafur, 26 BonLL.R. 1233, 26 CrX.J. 4(8, A 
sanction granted after 1st September 1£G3 is illegal, even though an application for 
sanction was made 'prior to that date. The order granting sanction cannot be treated 
even as a complaint — Baldeo Misser, 51 Cal. 652 ( 655). 

So also, where sanction was granted before the 1st Septeiriber 1923, but no prosfr 
cution was launched by that time, further proceedings cannot be taken after that date 
on the strength of the sanction. A prosecution can then be started only on a complaiat 
by the Court concerned — ,4m v. Ah Yone, 2 Bur.L.J. 259; Jatcahh v. 6 Lab. 41, 
A.I.R. 1925 Lah. 350, 26 P.L.R. 152, 26 Cr.L.J. 1163; Ameraj. 23 AL.J. 35, 25 CrIJ 
751 C752). 

But where a sanction was oblamcd and the Court had taken coinUam of the 
ofence, before the Amendment Act came into operation, the subsequent amendment of 
the law did not take away the jurisdiction of the Court to proceed with the trial, and 
did not necessitate a fresh complaint under the amended provisions — In si 
49 M.LJ. 276, .4.1 R. 1925 Mad. 1122, 27 Cr.LJ. S4; Mulksa Goundan v. Chlra. 1924 
M.W.N. 3SS, 36 CrXJ 142; Ahbat .IK. 7 LaK 99, 27 PXJL 181. 27 CrXJ 724, 
.V.I.R. 1925 Lah 131; n'asudfo, 27 Cr.LJ. 181, 1927 Nag. 71; Ktucl Fsm. 27 

Cr.LJ. 560. 93 I C. IC66. A.I R 1926 All. 421. 


.4n application under sub-section (6) of the old section to res-oke a sanctoa 
granted before the .Amendment Act of 1923 is maintainable even after the coming loW 
operation of the .Amendment Act of 1923, because the right conferred by sub-serton (6) 
of the old section was not a cere matter of procedure but a substantive riglil' wd 
sudi right could not be taken away by any amending .Act — Rarr.ekrishKa v. 5*4*® 
Ansna. 48 Mad 620 (F.B>. 49 M.LJ. 223. 27 CriJ. 91 (Pnctically otWirf 
V. Kcr.iesvemy. 47 Mad 3S4. 46 MXJ. 274 23 CrXJ. 361| tfd 
19 L.\V. 463. 34 MX.T. 3S3. 25 CrXJ. 702). Similarly, where FrtctedX”’ 
under the old .section 196 were comrrenced and the order of the rabordmate Jud? 
refusing to sanction a prosecution wa< passed under the old section, but during «>* 
pendenej- of an application to the EHstria Judge agmnst the order of refusal the cej 
wion came into eperaUen. and the District Judge sanctioned the 
t..at the case was £o\-emed by sec 6 (c) of the General Clauses Act, and the repea “ 
^.e o d set 193 could not affect any pending inx-estigaUoa in respect of the nght 
tod accrued to the cc.-nplamanL The District Judge. therefc.re. dd not act 

sa.uciicn-A'«ftm;re teJ v. Kishen Dd. 25 CrJJ. 90. AJ-R- *' 

.AiL oo3. 


to Si-Mioos b o=ittB! 
bo=ss It IS oo tesir nscKsuy, Th. old 505:= of so-octiorj is no* 

Com o, OMT coocriood cAos oo^phird dL-«t: sec. 195 (1) (»' =r^ ^ 
S *■- Cf-tIphLot is coda by u>-.s Sob-Ip--p«to.' coo.-ertied. m'-'' 

y r' . *=-'u,-,p. 00 jodcal spoaio.-, b no,- crotsspn— ' 

tt. i P. ,0 CrU. 1: (13,, IPS ic_ ,,5 IIRS. C. 

r=~,y oI the c=^ cited beSoic are 
'i' C'' those cpsos ppphes plio to eccpplpipUi Ift c*' 

po WPS irpde between a sapedop =d a cccpplsiat Tfce ciso 

be-'ow are, t..e.T.cTe, cited with certain veibal a!tcrtkr.s. 


of secUon; — ^The object of this section is to 
. ^'^dlfSf.y harrasssd bv ladii, ba^'-'«s C' vrsa^'ces prosec^^^ i"<rr 

r.Sl* fcr the cffenc« sr«ined-rc^^«lrr'--s. 

o''d:ilS-5^ s-t^ted bv a=rce. 

^ ,„'"r . S.VgK IS An. 20G; to rrr^-t ir=-'«=* i-i 

*'■* '■ ir^ance of rersre*^ Ekely ta be rvxtd by motiv« cf •' 
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not protect guilty persons from the penalty of their crimes — Jugeshwar Sing/i, 37 Cr L.J. 
£93 ( 894). AIR. 1936 Pat 346, 15 Pat 26, 17 PL.T. 234, 164 I.C. 86, 1936 Cr.C 
539, 2 BR. 702, 9 RP. 84j to ensure prosecution only when the Court after due 
conaderation is satisfied that there is a proper case to put a party on his tnal-“ 
Tuck Sew V. Hain, 4 LBR. 234; and to save the time of Criminal Courts from being 
wasted by endless prosecutions without convictions — Parameshwaran, 39 Mad 677. 

It follows from sec. 4 (g) and sec. 190, Cr. P. C, that the general rule is that 
any person can set the law in motion*by a complaint. Certain exceptions are, however, 
created by Statutes, for example, secs 195 and 198, Cr. P. C, offences about stamp 
laws, lotteries etc. — Bal Mukand, 29 Cr.LJ 632, 110 IC 108, A.IR. 1928 Lah 510, 
9 Lah. 678, 10 A.l.Cr.R. 474. See also Canesh Narayan Salhe, 13 Bom. 600. Section 
195, Cr. P. C . IS one of the sections which prohibits a Court from taking cognizance 
of certain offences unless and uriiiJ a complaint has been made by some particular 
authority or person. The other sections dealing with similar matters are secs 196 
to 199-A, Cr. P. Code. These sections do not lay down any rule of procedure. They 
only Create a bar and say that unless some requirements has been complied with no 
Court shall take cognizance of the offences desenbed in those sections — Kushal Pal, 
A.I.R. 1931 All. 443 (445). 32 CrL.J. IIOS, 134 I.C. 225, 1931 CrC. 715, 53 AH 804, 
1931 A.L.J. 697, Ind. Rul. 1931 All. 801 

The scope of this section as regards the making of complaints is not restricted 
to the Courts detailed in sec 476, Cr P Cc^c—Hatt Chatan v Kaushiki Chaian, 
A.1R. 1940 CaL 286 (288). 44 C.WN 530 

The principle underlying sec 195, Cr P C . is plainly this. ^Vhere an act amounts 
to the offence of contempt of the lawful authority of public servants (sec 172-188, 
I. P. C) or to an offence against public justice such as giving false evidence (sec. 193 
et aeq I.. P. C.) or to an offence relating to documents actually used m a Court 
(sec. 471, I. P. C, etc) private prosecutions are barred absolutely and only the 
• Court In relation to .which the offence was committed may initiate proceedings This 
salutary rule of law is founded on common sense. The dignity and prestige of Courts 
of law must be upheld by their presiding oilicers, and it would never do to leave It 
to parties aggrieved to achieve in one prosecution gratification of personal revenge 
and t-indication of a Court's honour and prestige. To allow this would be to sacrifice 
deliberately the dispassionate and impartial calm of tribunals and to allow a Court’s 
prestige to be the sport of personal passions Where the Court in its discretion has 
declined to prosecute on the ground that there was not a strong (nima facie case and 
, that no prosecution at all is far better than a prosecution wluch is likely to prove 
abortive, the complainant cannot be allowed to prosecute merely because he feels that 
he has been personally dishonoured. The refusal of the Court is final. It must mean 
that there should be no prosecution at all for this alleged offence. The complainant 
whO'is animated by a sense of personal griei-ance, cannot be allowed or trusted to 

, ‘ be an impartial Advocate and Deputy of the Court in the role of prosecutor K. 

. ^ Ramasawmi Ayyangar v. K V. Panduwnge Mudaliar, 39,Cr.L.J, 1, 17J I C 943, 1937 
. 'M.W.N. 1070. (1937 ) 2 MLJ. 757, 46 M.LW, 7(M 

, Section 195, though it forms a part of the Code of Cr. Procedure, m reality contains 

a provision of the substantive law of crimes It does not deal with the competency of 
, the Courts nor lay down which of several Courts shall in any particular matter have 
^ jurisdiction to try the case. It in reality lays down that the offences therein referred to 
shall not be deemed to be any offence at all, except on the complaint of the persons or 
the Courts therein specified; it enhances the connotation of those offences and limits 
the scope of their definition— raiir Mahomed, 21 SL.R. 1, 27 CrX^J 1105 (1110), 

. , A I.R 1927 Sind 10. 

, ' * The requirements of sec. 195 were not abrogated by the Prevention of Intimidation 
■ ' Ordinance (V of 1930)— Conw/i Vasudeo, 32 CrLJ. 507, 130 I.C. 396. 55 Bom. 322, 
^ ■ ' Ind. Rul 1931 Bom 252, 33 BonuL.R. 59, 1931 CrC 183, A.IR. 1931 Bom, 133; 
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Sitict Kinction ha? been abolisliod by the Amendment Act X\TII ri 133, i 
eanciion j^'anicd afu-r the IbI September, 1923 <lhe date on which the AssedzeiAs 
«ime mty op-ration) i? illcKoI— /w re CafuT, 2$ BomX.R. 1225, 25 CiiJ 4U. A 
rjfictiyn r/aril»d after Ut September 1923 is illegal, even though an gppUcic; !x 
ranction was ;nad'- prior to that date, Tlw order granting sanction canned be tnfrf 
<v.f) as a (omjilauit -IMdcn Mhser, 51 Cal 652 ( 655). 

Vj aVn, v,!itff »anclion wa? granted before the 1st September 1923, but lapw 
Was Itinulifd by tliat lime, further proceedings cannot be talen slier ibttj 
oji ilir ^lrln^l(lI tA the raiiction. A prosecution can then be started only on a ttCfSna 
by di-' t/iuri owKirnid Aw v. A/i Vo«e. 2 Bur.L J, 289; Jaieahtr v. /o|tu,6lAll 
A / R f'/2j f,;ih rA 26 IM..R. 152. 26 Cr.U. 1163: Amera). 23 AUJ. 75. Zi OU 
7'1 <7r/4). 


IJ'jt wlien- II I’lmcthm was obtained and the Court htid taken cegni.'a«fe cf th 
"I bifijic ti|i> Aiiicndmcnl Act came into operation, the subsequent amendmflitd 
Hir' I'jv/ /Inl iii)( t(ilu‘ {tv^ay the jurisdiction of the Court to proceed with the tral. sd 
I'l ii'ji iji'i'siiiiir a fnvii complaint under the amended provisions— In it Apf®'""’' 

V,^'^ 1^25 Mad. 1122. 27 CrLJ. 81: CoaaiaK V. Ctina, IK< 

MWM ah. 30 fr.I.j. 1I2| Akhar AH. 7 Lah. 99, 27 P.L.R. 181, 27 CrLJ <2jj 
r. i U 102') laili 131, irnuo/ffl. 27 Cr.L.J, 181. A.I.R. 1927 Nag 71: Keu:atFm.Z! 
'.I i.J MjO. f) j 1C l(r,i{. A.I.H. 1926 All. -121. 

An iippli'iitiiiti tinder Mib section (6) of the old section to revoke a saKW® 
vifiiiitd liffoM- thr Amrmlmcni Act of 1923 is maintainable even alter the coffli^Sj 

mil Mif Iin iif I I. A . . ... . . 


niimd thr Amrmlmcni Act of 1923 is maintainable even alter the coni^Sj 
' pi uiflnn of 111. Am.ndtmm Act of 1923. because the right conferred by sub-section (« 
matter of procedure but a substantive ngbt * 
Ai V *,!,*!"* ' away by any amending Act— KontsfcfuAM 

Aw»/«f M,„t (iijo (i-Mj.)^ ,9 223, 27 Cr.L.J. 91 (Pracucally 

a! .17 Mad. 381. -16 MLJ. 274, 23 CrXJ, 361j f ' 

' === Crl.J. 702). Simihriy, -dhtie jmet* 

kIi.'kIm T ** * '"■^'1^'”' lik» were commenced and the order of the yaborflMl* ^ • 
K In Mimdon n ptoM-cution wa? passed under the old section, but 
l < nd<n,y of ,,,, plication to the District Judge against the order of refusal tfu «J 
U<> uimc (iiio (,i>ctntion, .•md the Dinrici Judge sancUoned the prosecution, 

IJ,)' 1 ' ‘ by see 6 (r) of the General Pauses Act, and the 

nrcM. • I I ’ pending investigation in respect of the «£ .. 

<1 nc Mini 0 tho rnmnlninatii. Tlic District Judge, therefore, did not art 
Al) *' Ul V. A'iiftrn Dei. 26 CrXJ. 90, AIR *■ 

to sanctions is now 

The Cuiut nrM( nccc.s^nry. Tlie old sj-stcia of sancUons is no^ 

fV 1’ Ci«Ji- ^'ucernctl males the complaint direct; sec. 195 (1) ^ 

‘.iry .vdmitii fni' Complaint is made by the Sub-Inspector concerned. 

V h now reZ,:^ry~Pharar,dcs 

40 Cr.W. 12 ( 13 ). j-g Jc 2is, AA.R. 193S Sind 21X U R-S E2 
ca^s cited below are cases 

Uw no of tljo.<c ca^iCS applies also to complaints, for under t- . 

612. OK* CCTtam verbal ahcrtions. 

from b«nc *^l*ot*t — ^Th® object of this section is to protert 7^ 

in'tance of pn\-af» ,„j ®tTas.sed by rash. ba«eless or ve.vatious pT. 

re!8«;8p.Nj V. offences Specified— RiTTOwcjJiwiiar”- ^ ' ^j:} 

instituted ihsuffir;,.!’.^ -'f M. 5t; to protect persons from criminal 
o' J^nds bj- persons actuated by maCcs. f7l-wi3 

r-t on vn:,) ^ in. to Prevent innocent 

of persons liKely m be r.oXd by motit-es d revr^ 
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as in the case of complaints by ordinary persons. Thus, where a Sub-Inspector drew 
up what was \'irtually a complaint and seat it up along with a calendar of witnesses 
to his immediate superior prating that a case under sec 182, I. P C, be lodged 
against the accused and then the superior officer got the documenfs presented to the 
Magistrate by the Court Inspector, it was held that there was a sufficient complaint by 
the Sub-Inspcctor, although it was not addressed to the Magistrate as required by sec 4 
(A) but to his super.or officer — Mcht Chiragh Dtn, 4 Lah. 359 (363), 26 CrLJ. 125, 
76 I.C 169, A I.R. 1925 Lah 238. So also, where a police officer made a report that 
a certain person had lodged a false information before him, and recommended that the 
person might be prosecuted, held that the report v^^tually amounted to a complaint 
within the mearung of sec 195 — D'lan S>ngft. 40 Cal. 360. But see Baldeo, 95 I.C. 211, 
A.IR 1926 All 566, 27 CrLJ. 899 and Abdul Rahman. 33 Cr.L.J. 948. 140 IC. 184, 
1932 A.LJ 155, 1932 CrC. 206, A.IR 1932 All. 190, Ind. Rul 1932 All 633 where 
the report of the Police Officer submitted through the Superintendent of Police with 
his endorsement for neccssar>’ action was not held to be a complaint. The same view 
has also been taken in Lakhan. 38 CrLJ 57 (66), 165 IC. 769, AIR 1936 All 788, 
1931 A.LJ. 1064, 1936 ALR 950. 9 RA. 312, 1936 CrC 1011, IL.R 1937 All. 162, 
But in cases in which a sub-inspector writes through the Superintendent of Police to 
the Mapstrate that an offence has been committed, and therefore action should be 
taken against the accused person and if the Supenntendent of Police forwards this to 
the Magistrate, then certainly the letter would come wnthin the definition of the word 
complaint — Lakhan, supra. 

The words ‘'in writing" have been inserted after the word "complaint" m order to 
reino\*e the inconvenience which might be fell if it was made incumbent on the public 
servant to attend the Court and to appear before the Magistrate in order to lodge the 
complaint. It will be sufficient if he sends a written complaint to the Magistrate It 
is lor this reason that clause (e) has been added to see 200, so that it Is not incumbent 
on the Magistrate to examine the public servant (complainant) when taking cognizance 
of the offence— lac/iCTi Smg/i 5PLT.505.AIR 1924 Pat 691. 25 CrLJ 972 

If an offence under sec 173, I P C.. Is committed before a public servant, the 
Court shall not take cognizance of the offence inthout a complaint m writing from the 
public servant; and it is not open to a Magistrate to ignore the provisions of this clause 
by the device of instituting the case under another section of the I. P. Code Hence 
the Magistrate cannot say he took cognizance of an offence under sec. 225B of the 
I P. Code, and that having done so, he was entitled under sec 238 of the Cr P Code 
to convict the accused under sec 173, I. P Code which he regarded as a minor offence 
of the same character as that for which a penalty is provided under sec. 225B, I. P. 
Code— Singh. 47 All 114, 22 ALJ. 1005, 26 CrLJ. 446. 

Where a Court described his complaint as one under sec. 476 and sec. 195, Cr. P. 
(3ode, regarding offences under sec 183, I. P. C , the mere fart that he made reference 
to sec. 476, Cr. P. C , will not make his complaint any the less one under sec, 195, 
Cr. P. C.. and will not render it illegal in any way — fodhi, 35 CrL.J. 990, 11 OW.N. 
720, 149 IC . 377, A I.R 193 1 Oudh 277, 1934 Cr C 773, A L.R. 1934 Oudh 212. 

Instances of complaints : — IVhcrc a Munsiff who heard a suit was of opinion that 
certain persons should be prosecuted for offences under secs. 193, 463, 471, I. P. C , and 
directed them to be sent to a Ma^strate for inquir>'. it was held thafthe MunsifTs 
order was a complaint within the meamng of this section— 7s/iri Prasad v. Sham Lai, 
7 All. 871 (FB ), Where a M3g''strate ordered the prosecution of a person, and sent 
the case to another Magistrate for inquiry’, it was held that the order must be deemed 
to be a compla'nt under sec. 476 — Yendava, 7 Mad. 189, 2 Weir 585 'UTiere a Cml 
Judge trying a rent suit was of opinion that a party to the suit had committed perjury, 
and sent the record to the Collector for starting a case under sec. 193, I. P. (5., it 
was held that the order was a complaint, though it was not an order under sec. 476 

— Sundar Sartip, 25 All. 514. IMiere 3 Judge passed an order to the following effect: 

"I complain that A filed two false and forged bonds In the Court of Small Causes, etc," 
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Lachmi. 32 CrL.J. 511, 130 I.C. 241, 58 Cal. 971. 53 Cr.L.J. 461, Ind. Rul. 1931 CaL 
369, 35 C.W.N. 257, 1931 Cr.C. 154, A.I.R. 1931 Cal. 122. 

613. Duly of Court: — A complaint ought not to be made under this section 
when there is no probability of conviction. It is necessary for the Court before making 
a complaint, to consider the evidence and to decide as to whether there is a prima jacte 
case and any reasonable chance of conviction being obtained — In re Parse Kunhammad, 
26 Mad. 116; Chakfapani, 12 M.LJ. 408; Palaniappa v. Ramasami, 32 M1.J. 54; 
Munisami v. Rajaralnam, 44 M.LJ. 774; Kaii Ckaratt v. Basudeo, 12 C.WJ4. 3, 6 
Cr.L-J. 356; Kusum Sao v. Janak Lot, 4 PL-J- 374; In re Rtroji, 7 Bom.L.R. 732 (per 
Russel, J.); Ktdka Singh, 13 AL.J. 1111; Mutayya v. Maupg Shwe, 3 BurL.T. 152, 
11 CrLJ. 749; Khajumal, 14 SLR, 69; Bhagnathi, 26 Cr.L.J. 1401; Sheoshankarpuri, 
10 N L R. 177. It would be an abuse of the powers vested in a Court of Justice if 
complaints were made by it on the principle that though the conviction of the party 
ccmplained against is a mere possibility, it is desirable that the matter should be 
threshed out, so that it may be decided whether or not an offence has been committed— 
Jodunandatt, 37 Cal. 250. 

In making a complaint, the Court must act on its own independent judgment and 
should not be guided by the opinions of others. It should not act merely on the report of 
the Pohce—fla/^w v. Bapu, 39 Mad. 750 (757); Sheikh Beari, 10 Mad. 232 (237). 

No one jot or one tittle can be taken away from or added to the plain and express 
provisions of the Legislature by any decision of the Court; nor can this discretion 
vested by the section in the Court be crystallized or restricted by any senes of cases: 
It remains free and untramelled, to be fairly exercised according to the exisencies of each 
case— An Attorney, 41 Cal. 446 (457), 15 CrL.J. 49, 22 I.C. 321. 

See also Note 1241. 

Cognizartce:— 'Vhere the Court is confronted with a complaint of a private 
person and not preferred under sec. 476, Cr. P. C., it must refuse to take cognizance. 
It cannot even examine the complainant upon oath and then note, it is only taking 
cognizance of the offence not referred to in sec. 195, Cr. P, C., because the examination 
of the complainant upon oath under sec 200, Cr. P, C, is after cognizance has been 
taken — Sadhuram Chtmandas v. Chimandas Budhuram, 38 Cr.L.J 742 (743), 169 I-C- 
112, 9 R.S. 277, AIR. 1937 Smd 81. An objection as to the jurisdiction of the 
Magistrate to try the case on the ground of absence of a complaint as required under 
this section goes to the root of the case and should not be reserved for consideration 
till the entire evidence is recorded — Banalamudt Pazandhamajja v. Y, p/agabkuskanam, 
40 Cr.L.J. 798, 183 I.C. 268. A I.R. 1939 Mad. 579, 49 M.L W. 545. 

614. Complaint: — Under the present law, a Court must make a complaint 
and cannot directly order prosecution — Ramprasad, 49 All. 752, 25 AL.J. 639, 28 
Cr.L.J. 543. 

If a Court adopts the procedure laid down in sec. 476, and after making the 
necessary inquiry under that section, sends the case to a first class Magistrate, such 
action amounts to making a complaint — Rachappa, 13 Bom. 109 In order to make a 
complaint under this section, the Judge or Munsiff will not have to appear before a 
Magistrate and make a complaint on oath like an ordinary complainant. If he adopts 
the procedure under see. 476, that would be sufficient Section 476 was enacted with 
the object of a%-oiding the inconvenience which might be caused if a Munaff or Subordi- 
nate Judge or a Judge were obliged to appear before a Magistrate hke a priwle 
individual, and make a complaint on oath to lay the foundation of a prosecution 
Ishii Prasad v. Sham Lai, 7 All 871 (F.B). 

But it should be noted that see 476 refers only to offences 'when committed before 
the Court’ and the ruling in 7 All 871 must be ap,ilcd to those cases only. But if the 
offence is cordmilted before a public servant other than a Court, his proper course is to 
prepare an ordinary- complaint. See Kga hu Po. 10 Cr.Lj. 12 (Bur.). 

But even in the case of complaints by public servants, the law is not so stringent 
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as in the case of complaints by ordinary persons. Thus, where a Sub-Inspector drew 
up what was %irtually a complaint and sent it up along with a calendar of witnesses 
to his immediate superior prapng that a case under sec. 182, 1 P. C., be lodged 
against the accused and then the superior efneer got the documenfs presented to the 
Magistrate by the Court Inspector, it was held that there was a sufficient complaint by 
the Sub-Inspector, although it was not addressed to the Magistrate as required by sec 4 
(A) but to his superior officer — Mcbr Chtraglt Din, 4 Lah. 359 (363), 26 CrLJ. 125, 
76 IC. 169, A.I.R. 1925 Lah. 258. So also, where a police officer made a report that 
a certain person had lodged a false information before him, and recommended that the 
person might be prosecuted, held that the report virtually amounted to a complaint 
witWn the meaning of sec. 195 — D tan S’ngh, 40 Cal 360 But see Baldeo, 9S I.C. 211, 
A.IR. 1926 All 566, 27 CrLJ. 899 and Abdul Rahman, 33 CrL.J. 948. 140 I.C. 184, 
1932 ALJ 155, 1932 CrC. 206. AIR 1932 All 190, Ind Rul. 1932 All. 633 where 
the report of the Police Officer submitted through the Superintendent of Police with 
his endorsement for necessary’ action was not held to be a complaint. The same view 
has also been taken in Lakhan, 38 Cr L J. 57 (66) . 165 I C 769, A.I R 1936 All. 788. 
1931 A.LJ. 1064. 1936 ALR 950, 9 R A 312, 1936 CrC 1011, IL.R 1937 All 162. 
But in cases in which a sub-inspector writes through the Superintendent of Police to 
the Magistrate that an offence has been committed, and therefore action should be 
taken against the accused person and if the Superintendent of Police forwards this to 
the Magistrate, then certainly the letter would come within the definition of the word 
complaint — Lakhan, supra 

The words "in writing" have been inserted after the word "complaint" in order to 
remove the inconvenience which might be felt if it was made incumbent on the public 
servant to attend the Court and to appear before the Magistrate in order to lodge the 
complaint It will be suffiaent if he sends a written complaint to the Magistrate. It 
is for this reason that clause (o) has been added to sec 200, so that it is not incumbent 
on the Magistrate to eiramine the public servant (complainant) when taking cognizance 
of the offence— LtfcAffii Sing/j 5PLT 505.A1R 1924 Pat 691, 25 CrLJ 972. 

If an offence under sec 173, I P C , Is committed before a public servant, the 
Court shall not take cognizance of the offence without a comp'amt in writing from the 
public servant! and it is not open to a Magistrate to ignore the provisions of this clause 
by the device of instituting the case under another section of the I P Code Hence 
the Magistrate cannot say he took cognizance of an offence under sec 225B of the 
I. P. Code, and that having done so, he was entitled under sec 238 of the Cr. P Code 
to convict the accused under sec 173, I P Code which he regarded as a minor offence 
of the same character as that for which a penalty is provided under sec. 225B, I. P 
Code— Afarain Singh. 47 All 114, 22 ALJ 1005. 26 Cr.LJ. 446. 

Where a Court described his complaint as one under sec 476 and sec. 195, Cr. P. 
Code, regarding offences under sec. 183. I P C . the mere fact that he made reference 
to sec 476, Cr P C, will not make his oimplaint any the less one under sec. 195, 
Cr. P. C., and will not render it illegal in any way~/odAi, 35 Cr.LJ. 990, 11 O.WN. 
720, 149 IC 377, A.I R 1934 Oudh 277. 1934 CtC. 773, A.L R. 1934 Oudh 212. 

Instances of comf'laints — ^Vhere a Munsiff who heard a suit was of opinion that 
certain persons should be prosecuted for offences under secs. 193, 463, 471, I P. C., and 
directed them to be sent to a Magistrate for inquiry*, it was held that the Munsiff’s 
order was a complaint within the meaning of this section — Iskri Prosad v. Sham Lai, 
7 All. 871 (FB.). ^NTiere a Mag'strate ordered the prosecution of a person, and sent 
the case to another Magistrate for inquiry, it was held that the order must be deemed 
to be a complamt under see. 476 — Yendava. 7 Mad 189, 2 Weir 585. Wliere a Ciril 
Judge trying a rent suit was of opiiuon that a party to the suit had committed perjury’, 
and sent the record to the (Zbllcctor for starting a case under sec 193, I. P. (2., it 
was held that the order was a complaint, though it was not an order under sec. 476 

— Sundar Satup, 26 All. 514. i\'hefe a Judge passed an order to the following effect: 

"I complain that A filed two false and forged bonds in the Court of Small Causes, etc,” 
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and sent the papers to the District Mapstrate for taking action, it was held that the 
order of the Judge was a complaint — RajaTam, 12 AL.J. 881, 15 CrXJ. 700. iMiere 
the Magistrate ordered "Prosecution under sec. 195, Indian Penal Code, is sanctioned. 
Case to Syed Mohammad Zakir," held that this order could not by any stretch of 
language be deemed to be a complaint — Kali Charan, 35 Cr.L.J. 789, 148 I.C. 784, 
11 O.W.N. 473, A.I.R. 1934 Oudh 186, 1934 CrC. 582, A.LR. 1934 Oudh 217. l^Tiere 
a Kurkamin made a report of the occurrence to the Tahsildar who sent it to the 
Subdivisional Magistrate with an endorsement that certain persons might be proceeded 
against under secs. 184-186, I. P. C,; held that there was a valid complaint — Lackman, 
34 Cr.L.J. 614, 143 I.C. 686, 10 O.W.N. 553, A.IR. 1933 Oudh 281, Ind. RuL 1933 
Oudh 189, 1933 CrC. 672. Where the accused removed the property which had been 
attached in execution of a decree, and on the report of the attaching officer the Distnct 
Judge, being of opinion that the accused should be prosecuted, ordered the papers to 
be sent to the Deputy Commissioner, it was held that the order of the District Judge 
operated as a complaint — Nikala, 1904 P L.R. 3, 1 Cr.L J. 36. IVhere a hfunsiff being 
of opinion that a document filed in a case before him had been tampered with, com- 
municated his suspicions to the District Judge who thereupon wrote to the Distnct 
Magistrate requesting him to take action, it was held that the letter of the Distort 
Judge amounted to a complaint — Debt Prasad, 35 All. 8, 13 CrL.J. 829, 10 AXJ. 
361. Where the Distnct Judge forwarded to the District Magistrate a copy of his 
judgment, with a letter in which he called attention to his remarks as regards the 
forgery of a will and requested the latter to take up the matter for judicial investigation, 
the letter was a sufficient complaint — In re Aparoa, 20 Bom.L.R. 1018 iVhere a 
Magistrate who tried a case sent up a report to the District Magistrate that the 
accused had made a certain alteration in a document filed in Court and had thus 
committed an offence, the report amounted to a complaint— ^Kre; Prasad, 21 ALJ. 
825. 

The endorsement of the Additional District Judge "write to Additional District 
Magistrate about the matter and ask him to proceed under sec. 476 of the Criminal 
Procedure Code" on the petition for making a complaint under sec. 476, is not a valid 
complaint under that section— Ra/awi v. B'tsloo, 46 CLJ. 40, 28 Cr,L.J. 840. 

The Tahsildar, Akola, made the following report to the Sub-divisional Officer 
"The report on the enclosed warrant may kindly be seen. The -vnllage Barsitakli is 
notorious for arrears and unless we help the V. O's in recovery, it 'vill be difficult to 
recover arrears. The defaulter by his cloang the door has done an overt act to obstrurt 
a public ser\’ant in discharge of a public function. I, therefore, propose to lodge 
a complaint under sec. 186, Indian Penal Code, in the Court of Nalb-Tahsildsr 
(Mr. Joshi). Submitted to Sub-Divirional Officer for favour of approval as thi^ 
concerns the general working of the taluq." On this the Sub-Divisional Officer endorsed: 
"A complaint may be lodged under sec. 183, Indian Penal Code,” and returned th® 
paper to the Tashildar, Akola, who then added to it "forwarded to Naib-Tashildaf 
(Mr. Joshi) for favour of further action” Held that the communication between 
the Tahsildar, Ako’a, and the Sub-Divisional Officer did not constitute a complaint 
in writing made by a public officer to a Court having jurisdiction to try the case and 
that consequently the Magistrate had no jurisdiction— Syerf Habib v. Emp., 39 Cr.Xj 
58. 172 I.C. 51, 10 R.N. 152, A I.R. 1938 Nag. 106. 

tVTicre a police-officer reported to the Sub-Divisional Magistrate that his order 
under sec. 141, Cr. P. Code had been disobej-ed by some persons and suggested that 
cases under sec. 188, I. P. C., be started against the persons reported against and 
the Sub-divisional Magistrate sent the reports to the District Magistrate prajing that 
the persons mentioned in the police-officer's report be prosecuted under sec. 188, 
I. P. C, and the District Magistrate sanctioned the prosecution and made o\-er the 
cavs to a First CHass Magistrate for disposal, held that the reports of the Sub-divisIonal 
Magistrate showed that they were made with a siew to obtaining his permission for 
the prosecution of the persons concerned and the said reports were in fact not complaints 
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wilder sec. 195 (1) (a), Cr. P. Code. The mere fact that the Sub-divisional Magistrate, 
vhile giving evidence. before the trying Magistrate several months after, called them 
complaints did not make them complaints — Babu v. Emp , 41 Cr.L J. 228, AIR. 
1940 Oudh 241. 1940 OL.R. 43. 185 IC 745. 1940 OWN. 118 
See Notes 1236, 1237 and 1248 

614A. Want of Complaint: — ^Under the old clause (b) of section 537, the 
want of a sanction or any irregulanty in the matter of a sanction or in a proceeding 
under sec 476 did not stand in the way of a conviction, if it was otherwise sound 
After the amendment of 1923, this clause does not any longer find a place in sec 537. 
The inference is that want of a regular complaint by a public servant or a Court must 
be fatal to a prosecution — Ameraj, 23 ALJ. 35, 26 CrL.J. 751 (752); Jasuiant, 25 
Cr.LJ. 721, 81 I.C. 209, 1 Lah. Cas. 429. AIR. 1925 Lah. 139, following Mathura, 
1 Cr.LJ 1046, 1904 -A.WN. 266; Ciidhort Lai, 29 OC 1, 26 CrLJ. 929 (930), 86 
I.C. 993. 2 OW.N. 174. 12 OLJ 191. AIR. 1925 Oudh 413; Janki Prasad. 27 Cr.L.J. 
901, 96 I C 213, AIR 1926 AIL 700; Ram Samujh, 3 O.W.N. 614, 27 Cr.L.J. 969, 
1 Luck. 523, 96 I C 521, A I R 1926 Oudh 485; Mohim Chandra. 56 Cal 824, 30 Cr.LJ 
•658, 33 CW.N. 285. 49 C.LJ 342. 116 I.C. 638, ALR. 1929 Cal 172; Savanappa, 
55 Mad. 343, 33 CrLJ 361 (362), 136 IC. 779, A I.R 1932 Mad. 253. 1931 M.WN. 
1314, 35 ML.W. 180, Ind Rul. 1932 Mad. 315, 1932 CrC 182, 62 MLJ. 735; 
Monlajaddi, 34 CrL.J 526. 143 IC 15. Ind Rul 1933 Cal 342. AIR 1933 Cal. 481. 
1933 CrC 754; Kah Charan. 35 CrLJ 789. 148 IC 784. 11 OW.N 473, A I.R. 1934 
Oudh 186. 1934 CrC 582, AIR 1934 Oudh 217; Mosafir. 36 CrLJ. 904, ALR. 
1935 PaU 356, 156 IC 310, 16 PLT. 440; Ram Bdas. 45 All. 140. 24 Cr.L.J. 220, 
A.IR, 1923 Ail. 84. 71 IC 684. 20 AL.J. 904; Lakhan, 38 CrL.J. 57 (60. 67), 165 
IC. 769, ALR 1936 All 788. 1936 ALJ 1064. 1936 AL.R. 950, 9 R.A. 312, 1936 
Cr.C. 1011, ILR 1937 All 162; Ramdm Lot. 38 CrLJ. 97. 165 IC. 970, AIR 1937 
Pat 176, 18 PLT 91. 3 BR 117, 9 RP 246, following Ahtr. 12 P.L.T. 905, 

135 I C 520, 33 CrLJ. 153, Ind Rul 1932 Pat 40. 11 Pat 155, 1932 CrC 269. AIR. 
1932 Pat 152 and Barhamdeo Swgfe, 9 PLT 151, 105 IC 230, 28 CrL.J, 902, A.I.R. 
1928 Pat. 102; Ramdtn Lai v Emp. 38 CrLJ 97 (98). 165 IC 970, 9 RP. 246, 
18 PL.T. 91, 3 BR 117, ALR 1937 Pat. 176; Ramchandra Rango v. Emp, 40 
CrLJ. 579 (587), 12 RB 356. 181 IC 870, AIR 1939 Bom 129, 41 BoraL.R 
98- Babu V. tmp. 41 CrL.J 228. 1940 Oudh 241. 1940 OLR 43. 185 I C 245. 1940 
O.W.N. 118. ^Vhcre a statute says that a particular thing shall not be done unless 
a bar is removed, the statutory prohibition stands, and everything done in contravention 
of the prohibition is bad— Ramdtn Lai v. Emp . supra. 

^Vhere the Court has acted without jurisdiction with regard to a part of the trial 
(I'e, in respect of one of se\’eral offences), the whole proceedings are vitiated by the 
illegality committed — Ramchandra Range v Emp , supra. See also Note 647. 

Effect of complaint when tt is not necessary — Where a complaint under sec. 476, 
Cr. P. C , IS fon\arded to the Distnet Magistrate under circumstances in which sec. 476 
IS inapplicable, the complaint ceases to be a valid complaint But there is nothing 
to prevent the Distnct Ma^strate from proceeding under cl (c) of sub-sec. (1) of 
sec. 190, Cr. P C., as on information received from any person other than a police 
ofTicer or of his own knowledge or suspicion — Govt Advocate, Bihar v. Kumar Singh, 
AIR 1938 Pat. 83 (89). 16 Pat 571, 1W7 P.WN. 937, 19 PL.T. 51. 

614B. Complaint not mentioning all sections under which offences 
have been committed: — Sections 476 and 195 are intended really to prevent 
indiscriminate prosecutions under the vanous sections mentioned therein Once the 
bar is removed there is no difference between the cases mentioned in secs. 476 and 195 
and any other case, e g . if a comphant is filed under sec 471, I. P. C, and it appears 
t) at some other offence has also been committed, it is not necessary to have a fresh 
complaint — Jamuna v. Laldhari, AIR. 1934 Pat. 536, 36 CrL.J. 26, 152 IC 228, 1934 
Cr.C. II9I1 15 P.LT. 684; Kunhammad, 1933 MWJ^. 1261; Hampana Gated, A.I.R. 
1936 Mad 280, 1935 M.WN 1346. 70 MLJ. 109. 1936 MCr.C 1. 43 M.L.W. 236, 161 
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ic. 196. See also Abdul Rahman, 27 CrLJ. 669 (672), 94 I.C. 717, 4 Bur.L.J. 213, 
A I.R. 1926 Rang. 53 and Mathura Singh. A.I.R. 1934 Pat. 467, 1934 Cr.C. 1062, 155 
I.C. 58, 15 P.LT. 438. VTien a prosecution has been instituted of a kind requiring 
the previous complaint, sanction or order of a particular authority, then once the 
proceedings are on foot they will take their course in respect of any offence which the 
facts disclose— SaiaWco Singh, 33 Cr.LJ. 210 (211), 166 I C. 345, A.IR. 1937 Pat. 
4, 17 P.LT. 806, 3 BR. 162, 9 R P. 287, 16 Pat 92; Dharmumal v. Tenumal. A.IR 
1940 Sind 133 (34). What section 195 prohibits is taking cognizance of an offence of a 
certain class except on a complaint of a Court; but where a Court has complained of an 
offence specified in this section then cognizance can be and is to be taken of the whole 
case, that is to say, prosecution will go forward as against all the persons found to be 
concerned in the offence and also under any sections found applicable to the facts which 
are the subject-matter of the complaint — Jugeshwar Singh, A.I.R. 1936 Pat 346 (347), 
2 B.R. 702, 9 RP. 84, 15 Pat. 26, 17 PX.T. 234, 37 CrL.J. 893. 164 I.C, 86. 1936 
Cr.C. 539; Vithu, 38 Cr.L.J. 717, 169 I.C. 74, I.L.R. 1937 Nag. 492, 9 R.N. 297. The 
mere omission of the section may not be material if upon a reading of the complaint 
it appears that other charges were also contemplated — Bhtkhari, AIR. 1935 PaL 561» 
(563), 15 P.LT. 523. See also ycrneni. 30 CrL.J. 370, 114 I C. 834. 28 M.L.W. 
774, AI.R. 1929 Mad 74. Ind Rul 1929 Mad. 354 and Ali Ahmad. 34 Cr.LJ, 39. 
140 I.C. 544. A.I.R, 1932 Cal. 545, 55 CLJ. 336, 1932 Cr.C. 545, Ind. Rul. 1933 Cal. 
11. But see Ram Samujh quoted in Note 625 and Kaura Ram v. Emp, 38 Cr.L.J. 
748. 169 I C. 44, 9 R Pesh. 138, A.I R. 1937 Pesh. 67 where a contrary view was 
taken. 

614C Complaint not menftonmgr all the accused;— The CriminalPro- 
cedure Code provides for taking cognizance of offences and not of offenders. (So a 
Magistrate who has legally taken cognizance of an offence under sec. 476, Cr. P. C., 
has Jurisdiction to proceed against anyone who might be proved by the evidence to be 
concerned in that offence, whether he was mentioned in the order under sec.' 476, 
Cf. P. C., or not, even though the Court may have refused to make a complaint against 
him, on being moved to do s<>— AfiVoi Ckaran v KsheUa Nath, 40 CW.N 573, 37 
Cr.LJ. 521, 162 I.C. 102. 1935 CrC. 289. 8 RC 562. 63 Cal 819, A.I.R. 1936 Cal. 
147, following Eshan Chunder v. Prannalh. 1 Marshall 270, (1863) W.R. 71 (FB.), 
2 Hay, 236 and Cirdhari Lai. 21 C.W.N. 950, A.I.R. 1917 Cal. 121, 42 I.C. 133. 18 
Cr.L.J. 901 and dissenting from Mahomed Bhakku, 23 Cal. 532. See also fugtshwar 
and Vithu. supra and Assudomal Ramandas v. Jhamandas Hotehand, A.IJ1. 194® 
Sind 100 (102). 

The procedure for the removal of the bar is provided by sec 476, Cr. P. C » 
and sec. 476 is so worded as to make it clear that the procedure therein provided is 
intended to deal primarily with offences, but with offenders also if they are kno^ 
and av'ailable. Section 476, Cr, P. C., has no reference to Jurisdiction. If then in 
resoect of one of the offences enumerated in sec 195 (1) (b) committed in or in 
relation to any proceeding in anv Court* that Court or some Court to which that 
Court is subordinate has proceeded under sec. 476 and filed a complaint, the bar 
under sec 195 is removed; the Maostrate before whom the complaint is lodged takes 
cognizance of the offence under sec. 190 (1) (a) and thereafter proceeds to inquire 
into the complaint and to deal with it according to law, using for this purpose all the 
powers vested in him by the Code of Criminal Procedure If the offender is named 
in the complaint the Magistrate will proceed aga'nst him. If. on inquiring into the 
comolaint, other -persons appear to be invohtd therein by the evidence recorded by 
the Magistrate, he is entitled to proceed aga'nst those others under the powers conferred 
unon him bv sec. 190 (1) (a) as has been held in Dfdar Diihsh v. Svamafxrda. A IR- 
1914 CaL 801. 21 IC 951. 15 CrLT. 5<6. 41 Cal. 1013. 18 CWN. 921 and in Mfhrab 
V. Emt>.. AIR. 1921 Smd 71. R3 IC 885 26 Cr.LJ. 181. 17 SL.R. 150 (FB) and 
by the Code of Criminal Procedure gcnerallv, and section 195 (1) fb) cannot possbiy 
bar him from doing so. In fact sec. 195 (1) (b) ceases to have any application lh« 
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moment a Magistrate takes cognizance of one of the offences enumerated therein after 
the remo\-al of the bar Imposed by the Sectiem — Fateh Muhammad v Emp , A I.R. 
19t0 Sind 97 (93), 41 Cr.LJ. 750, 189 IC 586. I L.R. 1940 Kar. 287, dissenting from 
Earn Bilas v. Laehmi A’aram. 45 All 140, 20 A.LJ. 904, 24 CrLJ. 220, 71 I C. 684, 
A.IR. 1923 All. 84 

Complaint in the alternative: — It is entirely wrong that an order sanctioning 
a prosecution of two persons in the alternative should be passed — Narinjan Dass v. 
Emp.. 31 Cr.LJ. 1065 (1066), 126 l.C. 535. A.I.R. 1930 Rang. 51. 

614D. Evasion of the provisions of sec. 195 : — ^IVhen upon the facts 
the commission of several ofTences is disclosed, some of which require sanction (com* 
plaint), and others do not, it is open to the complainant if he so wishes, to proceed in 
respect of those only which do not require sanction (complaint) — Supdl., etc.. Legal 
ASaits V. Bijiramber, A.I.R. 1929 Cal. 633 (635), 33 C.W.N. 474, 56 Cal. 1041, 120 
IC. 449, 1929 CrC 401. 31 CrL.J. 1255 Raghubar v. Khusehar, 36 CrLJ. 594, 154 
IC 847, 1935 OWN. 3705 Sarbesicar. 39 CLJ. 33; Tarsu Beg v. Muhammad Yar 
Khan. 25 CrLJ. 688. 81 IC. 176, 21 ALJ. 915, A.I.R. 1924 All 296; Krishna Pillai 
V. Krishna Konan. 31 Mad 43. 17 MLJ. 559. 7 CrLJ. 6. 3 MLT. 113; Clmlom 
Mohammad v. Emp. AIR 1937 Lah 8(K. 39 PLR. 1011, 172 IC. 373. 39 Cr.LJ. 
112, 10 R L. 307. If in course of one transaction a number of offences are committed 
some requiring sanction for prosecution of some authority or the other and others 
not requiring such sanction, it Is not necessary’ that the prosecution of those offences 
which do not require such sanction should depend upon the obtaining of the sanction 
for prosecution for those offences which required such sanction. The law requires 
that for the prosecution of a particular offence sanction of the Court should be obtainedi 
but It does not say that if in course of the commission of an offence, which requires 
sanction for prosecution other offences are committed, the magistracy or the police 
are helpless in proceeding to prosecute the offender for these latter offences, unless 
the Court sanctions the prosecution of the former— Ahir v Emp, A.I.R. 1938 
Pat 548, 19 PLT 665. 1938 PWN 813, 5 BR 104. 178 IC 487, 17 Pat. 680, 
40 CrL.J, 71. But where an offence containing, say ingredients, A, B and C, can 
only be inquired into upon complaint of the Court coneemed by reason of the presence 
of ingredient C, it is not open to a Cnmina! Court, upon the same allegation, to 
entertain a complaint of an offence containing ingredients A and B only, "although 
ingredient C is also clearly present Thus, where the facts disclosed an offence under 
sec, 193, I. P C., committed in relation to a proceeding in Court, no Court shall take 
cognizance of such an offence otherwise than m the manner prescribed in this section 
and it makes no difference that the complaint, evidently to evade that provis'on' 
elected to name the offence of forgerv in this petition— Perionna v. Vengu, 30 CrLj' 
322 (325), 114 IC 360, Ind Rul 1929 Mad 280, AIR 1929 Mad 21, 28 ML,)V 
687. 1929 MWN 196. 56 MLJ 208; Ravanappa. 33 CrLj. 361, 136 IC. 779 AIR 
1932 Mad 253,1931 MWN 1314.35ML\V 180. Ind Rul 1932 Mad 315 1932 CrC 
182. 55 Mad 343. 62 MLJ. 735; SHttova v Stddbu, 1933 M.W.N. 722; Appadurai ''O 
Mad 165, 1936 CrC 85. 8 RM. 565. 37 CrLJ. 159, 159 IC. 853, 1935,M.WN. SiR 
69 MLJ 812, AIR. 1936 Mad 89 Parties should not be allowed to evade th' 
provisions of sec 195 (1) (b), Cr P. C, by filing a complaint under another provfs' 
of the Penal Code if dearly an offence under sec. 193 I. P. C, or any other 
mentioned in sec 195 (1) (b). Cr P. C. has been committed— rn 
165 (169), 37 CrLJ 159. 159 IC 853, 1935 MW.N. 946, 69 MLT si? a\, 

1936 Mad 89. 1936 CrC 85. 44 MMV. 901, following Ravanappa. swa ’ 

a comnlaml is mode there must be no splitting up ol the farts, and the Cot rf * 

entitled to disregard some of the facts and try or convict the aenj-sef 

offence which the remaminc facts disclose, but the Court must cons-'dcr ifi ”f ^ 

a whole and if these facts disclose an offence for which a special comD'eJt ' 

under the provnsions of sec. 195. a Court cannot take cognizance cf ih ** 

unless that special complaint has been Sled—Muthuvelu ‘ 
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Mad. 8 (9), 37 Cr.LJ. 1134, 1936 641, 1936 M.Cr.C. 258, 71 M.L.J. 485, 

44 M.LM, 631, 165 I.C. 292, 59 Mad. 1083 (1086). See also Dharmumal v. Teunml, 
A.IR. 1940 Sind 133. The. Courts should not tolerate evasion of the proviaons of 
ser 195, Cr. P. C., or of the intention of the legislature, but, on the other hand, the 
Court must be careful not unnecessarily to extend the provisions of a section which 
restricts the right of a subject to have recourse to the Courts. The principle to be 
followed in cases of this kind is not whether the complaint discloses other facts which 
constitute olTences for which no complaint of the Court is necessary, as well as facts 
for which a complaint of the Court is necessary, but whether there is or is not an 
evasion of the provisions of sec. 195, Cr. P. C., and the test whether there is evasion 
or not is whether the facts disclose primarily and essentially an offence for which the 
complaint of the Court is required — Sadhuram Chimandas v. Chtmandas Budhuram, 
38 Cr.L J, 742 ( 743) , 169 I C 112, 9 R S 277, A.I.R. 1937 Sind 81; Sahebiao Baburao. 
38 Cr.LJ. 272, 38 BomL.R. 1192, 166 I.C. 731, A.LR. 1937 Bom. 46, 9 R.B. 252 
See also Ram Nath. 26 Cr.L.J. 362 (364), 48 I C 714, 22 AL.J. 1106, A.I.R. 1925 
All. 230. 47 All. 268. See also Note 616. 

A person who having been accused of an offence by another, has been discharged or 
acquitted, cannot be allowed to evade the provirions of sec. 195, Cr. P. C , by prefemng 
a complaint under sec. 500, I. P, C., when leave has been refused to prosecute under 
sec. 211, I. P. C., the offence being clearly and essentially an offence under the latter 
section. The care taken to protect complainants from being harassed by prosecutions 
for instituting false cases is a clear indication that the Legislature never intended 
or contemplated that upon refusal of leave to prosecute under sec. 211, a person 
who has been discharged or acquitted should be allowed to fall back upon section 600 
Til permit such a course to be taken would render entirely nugatory the salutary 
provisions of sec. 195, Cr. P. C — Prcfulla v. Harendra, 44 Cal. 970 ( 976), 18 Cr.LJ. 
377, 21 C.W.N. 253, 25 C.L.J. 445, A.I.R. 1917 Cal. 708, 38 I.C. 761. Even after the 
ajnendment of this section in 1923 the Rangoon High Court came to the same conclusion 
under similar circumstances— Swee /«g v. Koon Han, 36 Cr.LJ. 970, 156 I.C. 598, 
AIR. 1935 Rang 163, 1936 CrC. 626, 8 R.Rang. 27. In this case no application 
was made to the Magistrate for lodging a complaint under sec. 211, I. P. C, nor did 
he lodge any suo motit. 

The ■complainant lodged a complaint under sec. 211, I. P. C, which was dismissed 
under sec. 203, Cr. P. C. He then instituted a fresh complaint on the same facts, 
alleging that these facts constitute an offence under sec. 500, I. P. C., held that when 
(he complainant could file a second complaint under sec. 211, I. P. C, he could certainly 
file a second complaint on the same facts, but instead of alleging an offence under 
fee 211, I. r. C , allege an offence under sec. 500, I. P. C — U Sein Ywet v. V Maung 
Fyi. 35 Cr.L.J. 802, 148 I.C. 845, 1934 CrC. 263, A.IR. 1934 Rang. 40. A.LR. 1934 
Rang. 130. In this case no sanction or authority of any Court was necessary to the 
filing of the complaint under sec. 211, I. P. Code. 

Where it is clear that the publication was to a person in authority and was really 
irltnded to give information about some offences with a view to get redress or protection 
the offence, if any, must be only the furnishing of false information or the making of a 
false accusation. It cannot be said that the offence of defamation is also committed 
simply because some part of the information or'the accusation may be found to be 
defamatory' and false. Offences of this nature cannot be taken cognizance of by a 
Magistrate in the absence of a complaint by the public sep.'ant concerned or of some 
authority to whom the public ser^'ant is subordinate — G. N. Subba Rao v. Anna AL 
y/ntataehalafiafhi Ayyar. 40 Cr.L.J. 69. 178 I.C 478, 1938 M.W.N. 871, 48 ML.W. 
320, (1938 ) 2 MLJ. 397. AI.R. 1938 Mad. 901. The accused charged the son-in-law 
of the complainant with theft of certain documents and records and in the affidavit filed 
in support of the application for a search warrant and. the sworn statement, the accused 
alleged that some of the articles had been secreted in the house of the complainant. A 
fcarch warrant was issued and the house of the complamant was searched but nothing 
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vras found. The 5 on-in-la\v of the Complainant was ultimately discharged. The com- 
plaint of defamation, which was subsequently lodged by the complainant, was founded 
on the allegations in the affidavit and sworn statement that some of the articles were 
secreted in the house of the complainant and those allegations were stated to be false. 
Hfld that the offence committed would, therefore, fall under sec. 193, I. P C, which 
cannot be taken cognizance of without a complainant by the Court and that the parties 
cannot be allowed to evade the proxisions of sec 195 (l)(b), Cr P. C, by filing a 
complaint under another provision of the Indian Pena! Code — Shanmughasundaram 
Pillai V. ATanicia J^/udalhr, 40 Cr.L J 542. 181 I C. 86. 49 M L W 102, 1939 M W N. 
192. A.1.R 1939 Mad, 368, (1K19> I MLJ -112. 11 R.M 770 Where the defamatory 
statement was made in the deposition of the accused as a witness and the finding is that 
the statement was deliberately false, the offence committed would fall under sec 193, 
I. P C, which cannot be taken cognizance of without a complaint by the Court and 
parties cannot be allowed to evade the provisions of sec 195 (l)(b), Cr. P. C., by 
filing a complaint under another provision of the Indian Penal Code («c, sec 500, 
I. P. C ) — Canffpatlii Asan v. Kuppustcamy Asari, 40 CrLJ 757, 183 IC 179, AIR. 
1939 Mad. 493. 1939 MWN. 320. 49 MLW. 456, (1939) 1 ML.J 614, 12 RM. 250. 

Overruling Swee Ing v Koon ffau. supra, the Full Bench of the Rangoon High 
Court has laid down that to sec 499, I P C. there are ten e.sceptions and it would 
have been quite easy for the L^islature to have inserted an eleventh exception saying 
that when the defamation is made m a statement to a public servant or in Court 
proceedings by virtue of which the offence was punishable under see. 182 or 211, 1. P C., 
or some other section, then no prosecution under sec 500, I P. C, would lie But 
there is no such extra exception. Consequently, a complaint under see 500, I P C , 
cannot be dismissed even if the same facts constitute also an o^ence under sec 182, 
I, P. C , and no sanction as required by see. 195, Cr P C . is obtained— U Aung Pe 
V The King, 39 CrLJ 663, 175 I C 915. AIR 1938 Rang 232. 11 RRang 15, 1938 
Rang. 404 (F B ) The same view seems to have been taken by the Calcutta High Court 
in the recent case of Gum Ptosad Ram Cupia v Rame$u-ar Afarit’an, 39 CrLJ 730, 
176 IC. 572, AIR 1938 Cat 527, 42 CWN. 674. 11 R C. 127, where it has been 
laid down that since the Legislature has not chosen to include sec 500, 1 P. C , amongst 
those sections m which prosecution must be initiated by the Court in connection with 
which the ofTenoe has been committed, there is no provision of the law b>*'which the 
Court can refuse to permit a prosecution under sec 1 P C , where the facts appear 
to justify such a prosecution In this case Prafulla v Haiendra, supra, and Ibrahim v. 
Emp , 111 I.C 433, 29 CrL.J 849, 11 AICr.R. 79, were distinguished on the ground 
that in both those cases sanction to prosecute coming under sec. 195, Cr. P C , had 
been refused 

It is undesirable that people should be hampered in their access to the Courts and 
in getting justice by the fear that if they are unsuccessful they might be prosecuted 
for defamation and, therefore, all Courts should be careful when a complaint of defama- 
tion is filed in respect of proceedings in a Cml Court to see whether the provisions of 
sec. 209, I P C , and of the Cr P C.. generally have not been evaded— Caniwmaf. 
25 CrLJ 941, 86 I.C. 1005, AI.R. 192a Sind 263, 18 SLR, 83 The same Court 
has also laid down that it seems impossible to hold that the litigant who elects to allege 
that statements made in an affidavit are false and on that allegation to present a 
complaint under sec. 500, I P C , can be regarded as evading the law. even though it 
might have been open to him to wait until the avil suit had been decided and then to 

invite the Civil Ckjurt to take action against the affidavitor, for the offence of perjury- 

Kalumal v ATsswmal, 36 Cr.LJ. 881 (883), 156 I.C. 219, A.IR. 1935 Sind 81. 1935 
CrC 367. See al<o Cholela! v. Phtilehand m Note 616 under the heading "False 
c\ idence." 

In this case the High Court sta>ed the proceedings on the complaint of defa- 
mation until the disposal of the ovil suit. But the purpose of this section is clear 
It is to keep within the control ot the Courts in the public interests offences committed 
in relation to their proceedings, and it would be an evaaon of the provinons of this 
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section to allow an aggrieved party, merely by placing the offence under another section, 
to escape its provisions. Thus, where a person, who had a decree against him and, in 
satislaction oi the decree, made certain payments in kind to the decree-holders who 
fraudulently concealed the facts from the ‘Court and obtained further execution of 
decree and a warrant against him for his arrest, made a complaint under sec. 406, 1. P. C., 
held that the offence was pnmanly an offence relating to the administration of justice 
and was not merely a subordinate or anallary offence, nor was it in any way separable 
or distinguishable from the offence for which complaint of the Court was required, that 
the offence, as disclosed, upon the facts was not the offence under sec. 406, I. P. C., but 
an offence under sec. 210, I. P. C, which could not be taken cognizance of without a 
complaint of the Civil Court — Bhimomol v. Jalo, 9 R.S. 55, A.I.R. 1936 Sind 123, 29 
SL.R. 356, 37 Cr.LJ. 1007, 164 I.C. 797, 1936 Cr.C. 804. The principle upon which 
the two cases reported in Gangumal, supra and Bhimomal v. Jalo, supra, have been 
decided, U that a complainant cannot, by placing his complaint under one section 
rather than another, evade the provisions of law which provide that offences relating 
to the administration of justice must be kept within the control of the Court But 
where it is a matter of doubt, as m the case of defamatory statements alleged to hai-e 
been made in the affidavit filed in a civil suit in support of an application for attachment 
before judgment, whether the facts complained of do constitute one of such offences 
it cannot be said that the complainant is thereby debarred from placing his complaint 
under sec 500, I. P. Code — Kalutnal hiotiTam v. Mukhand Kimatrai, 39 Cr.L.J, 736, 
176 I.C. 365, AIR. 1938 Sind 129, 11 RS. I- See Venkataiamanjulu v. Kanniah, 1933 
M.W.N. 1262. See also All Ahmad, cited in Note 1094, cl. (8). 

The provisions of this section cannot be evaded by the device of charging a person 
with an offence to which this section docs not apply and then convicting him of an 
offence to which it does, upon the ground that such latter offence is a minor offence of 
the same character— Sri Narain St»ik. 47 All. 114 (118), 85 I.C. 62, 22 ALJ. lOOS, 
A.I.R. 1925 All. 129, 25 Cr.L.J. 446; BabulaJ, 37 CrX.J. 587 (588). 162 I.C. SOS, 19 
NX.J. 120. 

615. Sub'section (1)— Subordination of public servants:— Th® 
subordination of one public servant to another may arise from express enactment or 
from the fact that both the public servants belong to the same department, one being 
superior iff rank to another — Naiasimhaya v. Vettkalasami, 18 M.LJ. 584, 8 Cr.L.J. 
400. 

A constable is subordinate to the Superintendent of Police — Tarinee v. BonomaH 
1® W.R, 33 The District Magistrate (in his executive capacity) is at the head of the 
Police, under sec. 4, Police Act, 1861, and the Police (e.g , the Superintendent of Police) 
is subordinate to him— S/ii6 Singh. 27 All. 292 (JS3) (dissenting from 27 Cal 452); 
Chhote Lai v. Chltcdt Lai, 45 All. 135 (136) (dissenting from 27 Cal. 452); Shibboo, 
1910 P.R. 6, 11 Cr.LJ. 252. Contra — Ramasory Lai, 27 OI. 452 and Khazart Singh 
V Ktjpa Stngh, 4 Lah. 130 (132). (In these twti cases it has been held that although 
the police officers in a district are generally subordinate to the District Magistrate, the 
subordination contemplated by sec. 195 is not such subordination! and that sec. 195 
contemplates the s’jbordination of the police officers to some superior officer of Police)- 
A Sub-Inspector of Police in charge of a police station is not subordinate to the 
Prosecuting Inspector within the meaning of this section — Mahadeo, 37 Cr.L.J. 180, 
159 I.C 932, A I R. 1935 Nag. 241, 1935 Cr.C 1252. If the District Magistrate makes 
the complaint at the request of the police, the omplaint is not improper— 5ar<»d<i. 32 
Cal. 180. 

A Sub-di\is'onal Magistrate passing an order .under sec. 144 docs so as a public 
servant and not as a Court. He is subordinate to the District hfagistrate and not to the 
Sessions Judge (see. 17). Sub-section (3) of sec. 195 docs not apply to the case— 
^^aini Mhser, 6 Pat. 29, 28 Cr,XJ. 353. A commissioner appointed by the Court to 
examine accounts Is a public servant subordinate to the Court which appointed him— 
Nana Khandtrao, 20 Bom.XR. 1476, 28 CrXJ. 1021 (1022). 
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The Secretarj* of a Municipal Board is subordinate to the Chairman — J« ie Seo 
Prasad. 1892 A.W.N. 31. 

The Registrar of the Small Cause Court is subordinate to the Chief Judge of th^ 
Court — In 1C Got eidhandas, 27 Bom. 130. 

A bailiff of the Small Cause Court is subordinate to the Judge of the S C. Court 
and not to the Additional Judge of that Court. But if after the Judge has issued 
notice to the accused why they should not be prosecuted for causing obstruction to the 
bailiff under sec. 186, I. P. Code, the Judge makes over the proceedings to the Additional 
Judge of the S C. Court under sec. 8 (2), Pros', S C. Act, the latter can lodge a 
complaint against the accused — Ghutam Mohd , 32 Cr.L J. 964, 132 I C. 842, A.I.R. 
1931 Lah MO (532). 

There can be no doubt that the Gvil Court peon is a subordinate of the District 
Judge — Ramtsk Chandra v, Haii Alohan, 42 C.WJ^. 531. 

A Naib-Nazir is subordinate to the Naiir, to the District Judge and probably to 
the Munsiff who under the order of the District Judge is in charge of the nazaiat 
department but he is not subordinate to the Subordinate Judge So, the Subordinate 
Judge has no authority to lodge a complaint relating to resistance to the Naib-Na 2 ir in 
attaching the property of the judgment-debtor in an execution case in his Court. His 
complaint is inadequate to remove the bar to cognizance of an offence under sec. 186, 
I P. C., presented by the proxnsions of sec 195 (1) (a ) — Thakur Prasad, 37 CrL.J. 
104, 159 I.C 503, 1936 Cr C. 1(0. 16 P L T. 808. A 1 R 1936 Pat. 74. But the position 
has since been altered by an amendment of Rule 24, at page 16, Vol. I of the Patna 
High Courts General Rules and Circular Orders (Civil ) — Bajrang Alarwari v. Durga 
Piasad, AIR. 1937 Pat. 31 (32), 1936 P.W.N. 747, 166 I.C. 870, 38 CrLJ. 292, 9 
RP. 350, 3 BR 226. 

A Station House Officer is not subordinate to the Taluk Magistrate — Velayudam, 
6 Mad. 146. The Police is not subordinate to the Honorary Magistrate — Baldeo, 1895 
A.W.N, 152} Tattnce v Bonomah, 19 \VR 33; or to the Township Magistrate — Muan, 
1 L6R 101. Neither the Police nor the Sub-Inspector is subordinate to the Sessions 
Judge — Reddi Rama Rcddi, 27 MLJ 586, 15 CrLJ. 612. A village Munsifl or village 
Magistrate is not subordinate to a Sub-Magistrate — Narasmkaya v Venkatasami, 18 
MLJ. 584 (dissenting from Periannan. 4 Mad 241); PaJUkudatkan v Budda Coundon, 
37 Mad 229 ( 231). 

Public servant concerned; — ^The proper construction of the words “public 
ser\'ant concerned” is the public servant holding for the time being the office held 
by the public servant to whom the false information was given — Jot Narain v. Emp., 
A.I.R. 1939 Sind 164, 40 Cr.LJ. 659, 182 I C 412, I.LR 1939 Kar 556, 12 RS. 7. 
The object of sec. 195 (1) (a), Cr. P C., appears to be that the person best qualified 
to deride whether a complaint should or should not be made should have a power 
to make the complaint. IVhether a complaint should, or should not be made depends 
on circumstances existing at the tune and it has to be decided whether a complaint 
should or should not be made and it is therefore the person who is then on the spot 
who can decide and not the person who onginally passed the order who imy be in 
some other distnct where he cannot possibly say whether a complaint should or should 
not be mzie—Chhedi Stngh. AIR 1939 Oudh 160. 1939 OLR. 203, ISO IC 769, 

40 Cr.LJ 508, 1939 OW.N 337, 1939 A.Cr.C 68, 1939 OA 319. 11 RO. 260, 
1939 A.W.R. (CC.) 71. Therefore the successor of a public servant can also make 
a complaint under clause (a) of this section — Patti, AIR. 1933 Rang. 292, 35 CrXJ. 
131, 146 I.C 653, 1933 CrC. 1123; Jot Naiain v. Emp, supra; Ckhedi Singh, supra. 
Section 195 (1)( a), Cr. P. C, does not authorise a superior authority to lodge 
a complaint under sec. 186, I. P. C, when the public servant concerned has dropped 
the matter and the aggrieved person is not a publ.c servant — Madhu Sudhan v. Haridas, 

41 C.IV.N. 1011 (1013). The complaint prescribed in sec. 195 (1) (a), Cr. P. C, is 
a public duty and responsib lity, and inu«t not be mistaken for a personal pnvilege; 
and there is nothing in the ruling in Kanth Misstr v. Emp , A.I R. 1930 Pat. 98, 1930 
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Cr.C. 74, 117 I.C. 37, 30 Cr.LJ. 710, 11 Pi.T. 8S against a successor in office of the 
public servant to whom information was given making the complaint under sec. 182, 
P. Code: see also sec. 18, General Clauses Act (X of 1897), and sec. 559 (1), 
Cr P. Code. But what was ruled in that case was that as information had been 
given to the officer in charge of the police station, junior Sub-Inspector who had 
investigated the case had no power to make a complaint under sec. 182, I. P. C., 
as he was not a public servant to whom the information had been given— Got’/. Advocate, 
Bihar v. Kumar Sinih, A I R. 1938 Pat. 83 (88), 16 Pat. 571, 1937 PAV.N. 937, 19 
P.L.T. 51. 

6I5A. Clause (a): — ^Under sec. 195 (1) (a), Cr. P. C, the complaint should 
be filed by the officer concerned or by some officer to whom he is subordinate and 
not by an officer who is himself subordinate to him — Sher Mohammad v. Emp., A I.R. 
1940 Lah. 15. 41 Cr.LJ. 368, 186 IC 703, 

The accused filed an application before the Sub-divisional Nfagistrate making certain 
allegations and asking for an order against certain persons under sec. 144, Cr. P. Code. 
The Magistrate sent the petition to the Police for a report on receipt of which he 
wrote a long order concluding as foUows ; — “I come accordingly to the finding that the 
petitioner's information is false, and I direct that he shall give bail of Rs 200 to answer 
a charge under sec. 182, Indian Penal Code, before the Second Officer cm January 16, 
1935.” The Second Officer tried and convicted him under sec. 182, I. P. Code. Held 
that in view of sec. 195 (1) (a), cognizance could only be taken on the complaint 
in writing of the Sub-divisional Magistrate, that there was no such complaint, that 
cognizance by that Magistrate under sec. 190 (c) upon his own knowledge or suspicion 
that an offence had been committed, would not be sufficient in law and that the 
only course open to the Sub-divisional Magistrate in the circumstances was to prefer 
his complaint to the District Afagistrale— A/«o;fr. 36 Cr L J. 904, A.I.R. 1935 35$, 

156 I.C. 310, 16 P.LT. 440. See also Earn Prasad Dube. 41 Cr.L.J. 787. 

A Sub-divisional Officer has no power to take cognizance of a case under sec. 188, 
I, P. C , when the offence complained of was disobedience to his own order under sec. 144, 
Cr. P. Code. He must make a complaint under this section— loiendra Lai Pal 
Choudhury, 37 Cr.LJ. 936, 164 IC 434. 61 CLJ. 579, 39 CW.N. 1053j Veejappa 
Moopan, 40 Cr.LJ. 752. 183 IC 240. A.I R. 1939 Mad. 496, 49 MMV. 474. 1939 
M.WN. 340. (1939) 1 M.LJ. 573. 12 R.M 263j Earn Prasad Dube. 41 Cr.L.J 787. 

Resistance to Civil Court peons: — ^The process-server should not make a 
direct complaint to the Criminal Court in view of the provisions of para 1057 of the 
Burma Courts Manual, which require a report to the Civil Court concerned, and an 
enquiry by that Court, and then preferably a complaint by the Court itself under 
sec. 195 (1) (a), Cr. P. Code. It is only where that is not possible that the Court 
will direct the process-ser\’cr to make a complaint, giving him a letter addressed to 
the Magistrate, informing the Magistrate that the complaint is being made by the 
direction of the Court, and that the Court has prima facie satisfied itself before 
permitting the complaint to be msde—Maurtg Pa Shetn, 40 CrL.J. 815 (846), 183 
1C. 791. 1939 RangUR. 445. 12 RR. 116. AIR 1939 Rang 320 

The Calcutta High Court has made the following rules : 

When a process-serving peon or other officer in execution or service of any process 
entrusted to him (e.g, writ of attachment, warrant of arrest, etc.) is resisted or 
obstructed by the judgment-debtor or any other personj or when property duly attached 
or the person duly arrested is illegally snatched away from his custody by any of 
them, he shall immediately send a report to the Court concerned from the place of 
occurrence. If the Court upon a conrideration of the facts disclosed in the proccss- 
Ker\'er’s declaration or affidavit (when called for), supplemented, if necessarj', by the 
examination on oath of the process-server or any other pcr'wn alleged to have been 
present at the occurrence, is of opinion that a criminal complaint is ncecssar}* in the 
interest of justice, it shall make a complaint acrordingly. carefully obser\-ing the 
prorisions of reex. 193 (1) (a) and 476 Cr. P. Code. Vide clauses (1) and (2) of 
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paragraph 262 of the Cml Rules and Orders issued by the authority of the Calcutta 
High Court (Appellate Side), Vol. I. 

Where the process-server presented a report of the occurrence on the back of the 
warrant to the Cinl Court, and did not make any allegation either orally or in writing 
to a Magistrate and the Ci\'il Court merely reported the matter to the Police, held that 
neither that, nor the Police challan, did constitute a complaint which was necessary 
for taking cognizance of an offence under sec. 186, I. P. C — Darkltan, 29 Cr L J. 645, 
no IC. 101, AI.R 1928 Lah 827. See also Ram Swgk, 36 CtLJ 714 (716), 155 
I C 421, 16 P.L.T 295 (S B ), in this connection. 

Where accused persons arc alleged to have obstructed an amin attaching property 
in execution of a warrant of attachment, no complaint of the Court is necessary for 
an offence under sec. 186, 379 or 424, I P Code — Rfngaswamt Thevan v Emp , 1939 
M.W.N. 886. 

In execution of a decree some property was attached and was given into the custody 
of K. Somehow or other there was a scuffle between K on the one hand and the 
accused on the other. The parties filed complaints against each other m the Criminal 
CourL K’s complaint against the accused was under secs 323, 352 and 504, I. P. C. 
Feld that the mere fact that those facts constituted an offence under sec. 188 or 
sec. 186, I P. C, docs not render the complaint of K illegal. None of the sections on 
which the complaint was based is referred to m sec 195, Cr P C., and so it was not 
necessary for the complainant to move the Court which passed the decree to file a 
complaint against the accused— Ros/iubar Dayal Gupta v Khusehar Prasad, 36 CrL.J. 
594, 154 IC 857, 1935 OWN 370, 1935 OLR 206. 7 RO 514, AIR. 1935 Oudh 
331. 1935 Cr C 669 

Section 182. I P C, is one of the section^ mentioned in this clause. Under this 
section no cognizance can be taken of an offence unde? see 182, I. P C, except on the 
complaint in wniing of the public servant before whom the lalse information is given or 
some other public servant to whom he is subordinate Where the false information was 
given to the Supenntendent of Police but no complaint in writing was made to the 
Magistrate cither by the Superintendent of Police or by any other officer to whom the 
Supenntendent of Police was subordinate, the trying Magistrate was not the proper 
complainant under this section in respect of that information, although he tried the 
case and found the information to be a false one — Abdul Hakim, AIR. 1932 Cal 511, 
59 Cal 334, 1932 Ct C 440, 138 I C 551. 33 Ci L J 631 Where the accused submitted 
a petition to the Distnct Magistrate in which they enumerated their gnevanecs from 
which the villagers under a Union Board were suflenng on account of various illegal 
and unauthorised acts of the President and Secretary of the Umon Board and prayed 
for redress by an enquiry by himself or by the Sub-divisional Officer and the District 
Magistrate sent the petition for disposal to the Sub-divisional Magistrate who asked 
the Circle Officer to enquire and report about the allegations, directed the issue of 
the notice on the accused to sliow cause why they should not be prosecuted under 
sec. 182, 1 P C , on receipt of the Circle Officer’s report and summoned the accused 
to stand their inal under sec. 182, I P. C, without any further enquiry although 
they appeared and showed cause stating that there had not been a proper enquiry 
into the allegations and an enquiry might be made by the Sub-divisional Magistrate 
himself or by the Sub-deputy Magistrate, held that the Sub-dins;onal Magistrate had 
ro jurisdiction to take cognizance of a case under sec. 182, I. P. C., against the accused 
without a written complaint by the Distnct Magistrate or some other public servant 
to whom that officer was subordinate and that the Sub-di\usional Magistrate should 
have enquired into the allegations made by accused judicially when they submitted 
a mraji petition against the report of the Circle Officer before taking any aaion under 
see 182, I. P Code — N Mukherjee v. Rantkinkar PaUt, 67 CL.J. 583. 

The petitioner made a complaint before the Sub-dinsional Mapslrate who referred 
It for inquiry and report by the police. The police reported the case to be maliaously 
fal«c, recommended the prosecution of the petitioner under sec. 211, I. P. C., and 
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prefeired a complaint of that offence against the petitioner. The Magistrate, however, 
directed the police to submit a report for prosecution under sec. 182, I. P. C., which 
was done. Held that this clause was a bar to the complaint by the police of an offence 
under sec. 182, I. P. C., since he was not the public servant or the superior of such 
public servant to whom a false information punishable under sec. 182, I. P. C., was 
given, that if the offence w-as under sec. 182, I- P. C., no complaint of it could be 1^'d 
by any person except the Sub-divisional Magistrate himself and that as the complaint 
was one of the house-trespass, extortion and other offences and properly fell under the 
provisions of see. 211, I. P. C, and as it was committed in relation to the Court of the 
Sub'di\nsiona! Magistrate, sec. 195 (1) (b) was a bar to cognizance being taken of it 
except on the complaint of that Court — Jokhi v. Mahmud, 30 Cr.L J. 545, 115 I.C. 882, 
10 P.LT. 77, A.I.R. 1929 Pat. 92. Ind. Rul. 1929 Pat. 258. See also Bachalal, A.I.R. 
1936 Pat. 56. 16 P.L.T. 807. 

Complaint at the instance of a third party; — IVhen the accused are alleged 
to have resisted and obstructed a Cml Court peon when he went to their house under 
the orders of the Court to execute certain writs of attachment, action in such a matter 
ought not ordinarily be taken at the instance of a third party— Romcsfi Chandra v. 
Hari Mohan, 42 CW.N. 531 (533). See also Madhu Sudhan v. Haridas, 44 C.W.N. 
1011 . 

Enquiry: — ^The law does not require that proceedings with a view to the making 
of a complaint under sec. 195 (1) (a), Cr. P. C, should be in the form of a public 
judicial enquiry. Some enquiry before making a complaint is of course desirable, 
but that enquiry ought to be of a purely administrative character and need not be 
made in public; nor need the statements of witnesses be recorded on oath— 
Chandra v Hatt Mohan. 42 CW.N. 531 (533). 

616. Clause (b) t—Section 195 (1) (b). Cr. P. C.. docs not relate to offences 
under sec. 211 generally. It relates to offences under sec. 211, I. P. C, when such 
offence Is alleged to have been committed In or in relation to any proceedings In any 
Court— D/iarawdas lliranand v. Emf>, 40 Cr.LJ. 12 (14), A I.R. 1938 Sind 213, 178 
I C. 218. 11 R.S. 82. Therefore when an offence Is not committed m or in relation 
to any Court, a complaint of such an offence can be made by a private individual 
—Ra}i V. Allatidin M Samo, I.L.R 1939 Kar. 388. 11 RS. 183, 40 Cr.L.J. 461, 180 
I C. 650, A.I.R. 1939 Smd 65. See also Bcchu Singh v. Tubem Sah, 40 Cr.Lj. 157, 
179 I.C. 167. The same principle of Jaw seems to apply, in respect of complaints 
regarding other offences mentioned in sec. 195 (1) (b), Cr. P. Code. 

The power of a Court to complain In respect of offences mentioned in clause (b) 
is not restricted, as under clause (c), to the [mrttes before it— Syfd Khan, 3 Rang. 
303 (F.B,), A.I.R. 1925 Rang. 321, 27 Cr.LJ. 4. 91 IC. 36. Nothing in this clause 
confines the power of the Court to persons who are parties to the proceedings. It is 
clause (c) which confines the power of the Court to parties to the proceedings and 
there it is in respect of documents and not of oral evidence — U Kadot, A.I.R. 1536 
Rang. 369 (372), 37 CrLJ. 1008, 164 I.C 769. 1936 Cr.C. 771. The Court has, 
therefore, jurisdiction to prosecute a person who causes a false complaint to be lodged, 
though he was not a party to a proceeding before it— A'aefar Rahaman, A.IR. 1930 
Cal. 515, 31 CrJLJ. 1055, 1930 Cr.C. 859; Akhla KuUa, A.IR. 1930 Cal. 671. 52 
C.L.J. 149. 1930 Cr.C 1063, 31 CrL.J, 1145. 127 IC. 65; Ivor Henry Bridgned. 38 
Cr.L.J. 1002 (1005). 170 I.C 891, lO RS 81, AI.R. 1937 Sind 193 Moreover, it is 
to the taking cognizance of the oBence that see. 395 (I) (b) and (c), Cr. f*. C., 
refer to; it is the offence, not the offender which is referred to— /ror Henry BrldtntR. 
supra. 

In the care of an offence to which reference is made in see. 195, clause (b), * 
Court taking cognizance of such an offence when that offence has been committed in, 
or in rebtion to any proceeding in any Court, or a Court taking cognizance of a 
criminal conspiracy to commit such an offence or of abetment or attempt to commit 
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sudi an offence, cannot do so unless sanction has been given not only to the factum 
but to cover the case of each person uho is charged with having committed it — Ram 
Bilas V. lachmi Narcht, 45 All 140 (141), A I.R. 1923 All, 84, 71 I.C. 684, 24 CrXJ. 
220, 20 A.LJ. 9(M. See see Note 614B and 614a 

l\Tiere the facts disclose an offence mentioned in this clause (eg, an offence under 
sec. 193, I P. a, committed in relation to a proceeding in Court), no Court can talce 
cognizance of the offence without a complaint by the Court before which the offence 
was committed, as required by th.s section, and the complainant cannot evade this 
condition by electing to name the offence under a different name which does not require 
a complaint by Cburt — Pertamta v. Vfngu Ayyar, 55 ML J. 203, 30 Cr.L J 322 (325); 
Rai-anappa. 55 Mad. 343, 33 Cr.L J 361 (362); PTaftiUa v. Harendra. 44 Cal 970 (974); 
SubTamania v. Siramitoinin, 34 CrLJ 800, 144 IC 519, Ind Rul 1933 Mad 424, 
37 ML.W. 547. 1933 Cr.C 556, 1933 MWN. 217, A.I.R. 1933 Mad. 413. For, if this 
were allowed to be done, the provision of sec. 195 might just as well be wiped out — 
Prafulla v. HoTcndra, supra. 

False e\’idence: If* making a complaint against a witness for perjury the Court 

should remember that the statement must be intentionally false in order to justify a 
prosecution. Moreover, tlic statement alleged to be false must have a bearing upon the 
metier in issue. l\'hen the question is neither material to the issue in the case nor 
goes to the credit of the witness, he is not liable to prosecution — Sheodalitn v Bandhan, 
2 A.LJ. 836, 3 CrLJ 45s Chalttt Jeihati. 34 CrLJ. 33, 104 I C. 619, 34 BomLR. 
1247. A.I.R. 1932 Bom. 551, 1932 CrC. 783. Ind Rul 1933 Bom Is Chansamdas. 
AI.R 1932 Sind 412. 1933 CrC. 15458 Kka/umat. 14 SLR. 69s Maharafa Prasad, 
21 A.LJ. 673, 24 CrLJ 779; /agaf. 31 Cr.L.J 179, 120 I C. 687, A.IR. 1930 Lah. 55, 
1930 CrC 23i Monohar. 28 CrLJ. 310, 100 I.C. 531, AIR. 1927 Cal 515. But It 
is to be noticed that it is not necessary that m a case of giving false evidence before 
a Court of Justice, the false evidence should always be concerning a question material 
to the decision of the case before the Court in which the evidence was given It is 
sufficient if the false evidence is mtentionally given, that is to say, if the person knowing 
the statements to be false, makes them advisedly and with the intent of deceiving 
the Court or by leading it to believe that what he staled w-as true If the false evidence 
does not bear directly on the matenal issue in the case before the Court in which 
the false statement was made, being only relative or incidental to the matters directly 
in controversy before the Court, that is a matter which should be taken into considera- 
tion in fixing the sentence to be passed on the accused placed on his trial. (See in 
this connection cases of Babu Ram, 26 All 509. 1901 AWXT. 115, 1 ALJ. 236, 1 
Cr.L.J. 434; Mahomed Ilossain, 16 W R 37; and Shib Piosad Ctri, 19 W.R. 69 ) 
Jugal Chandra v Emp , 42 C W N 31; Behan Lai Sud v. Emp , 41 Cr.L J. 204 (205), 
185 IC. 588, A.I R. 1939 Lah. 529, 41 PL.R 652, where it has also been held that 
a) replication filed by a party under Order 6, Rule 5, C P. C., which is rejected 
by the Court but placed on record, can be used as a previous statement to contradict 
the statements made by the petitioner m Court under sec. 145, E\ndence Act for the 
purposes of his prosecution under see 193, I. P Code. 

A prosecution for perjury ought not to made while the principal proceeding in 
respect of which the perjury is said to have been committed is pending. If such a 
prosecution is to be started, it ought to be started after the principal proceeding has 
terminated— /« re ]'csudev, 24 BomLR 1153 However exasperating it may be when 
a witness resiles from a true statement made in the oammitting Magistrate’s Court, the 
Sessions Judge should not issue notice to show cause while the proceedmgs are pending. 
The witness cannot then be conadcred a free witness; he is giving evidence under fear 
and duress and it may not only influence and mvalidate his testimony but it may affect 
the testimony of witnesses who come later. The question of the witness's prosecution 
for perj’ury can be considered after— Somero, A.IR. 193S Sind 140 (141). A complaint 
lor perjury should not be made by the Court in cases where it will have to determine the 
question by merely weighing the evidence on both ^des — Padaratk v. Ralen Singh, 

Cr— 11 
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5 P.L.3. 23, 1 PX.T. 458, 21 CriJ. 145. A prosecution for perjury in respect ol a 
piece of evidence should not generally be made where the trial Court and the Appellate 
Court have taken different views as to its credibility— //iVufflf v. Lila Mahlon, 3 P.L.T. 
60. It would almost be a judicial scandal if a witness whose evidence was accepted 
by the Appellate Court is prosecuted by the trial Court for perjury on the strength 
of the very testimony which had been disbelieved by the Appellate Court — Appaji 
Coundan. A.I.R. 1939 Mad. 779, 1939 M.VVJ4. 471, 1939 M.Cr.C. 140. The fact that 
the trial Judge felt himself able to accept the statement of witnesses as true is a point 
to be taken in their favour when the question of prosecuting these persons for perjury 
arises, on their being disbelieved by the Appellate Court. Prosecutions for perjury 
should not be launched unless there is some proof likely at least to satisfy a Court 
that the statements made by the persons charged are false statements. It is not eno-rgh 
to prove that ordinary village witnesses coming fDr^vard in a communal case decided 
amongst themselves what they were to say and how they were to say it — Yar Mohamei 
V Bansi. 34 Cr.L.J. 105, 141 I.C. 146, A.I.R. 1932 All. 674, 1932 Gr.C. 826, Ind. Rul. 
1933 All. 51. See also Debi Datt. 10 I C. 816, 26 A.L.J. 1327, 29 Cr.LJ. 284, A.I.R. 
1928 All. 548. VTiere two Courts have taken different ^^ews of facts, sanction for 
prosecution diould not be granted — Htra Lai v. Lila, 65 I.C. 360, A.I.R. 1923 Pat. 102, 
3 P.L.T. 342; Rahamat AU. 32 CrLJ. 652, 131 I C. 95, A.I.R. 1931 Lah, 401, 1931 
Cr.C. 644, Ind. Rul. 1931 Lah. 367. 

A prosecution for offences under secs 193, 467 and 471, I. P. C., in respect of a 
handnote sued upon may be made even though the suit was compromised after it was 
heard in part— Daf/ea. 49 Cal. 551, 23 CrLJ. 138. 

Prima facte persons who give false evidence which may result in the conviction of 
an innocent person for murder ought to be tried for offences they have committed. 
Their relationship to the accused, their age, the circumstances under which they came 
tn give false evidence, are matters to be conridered by the Magistrate before whom they 
will appear— Afaroffima. 34 Cr.LJ. 92. 140 I.C. 756, 1933 M.WJ4. 100, 1933 Cr.C. 157, 
A.I.R. 1933 Mad. 125, Ind. Rul. 1933 Mad. 43. But when the prospects of a conviction 
are very much more remote it Is seldom desirable to launch criminal prosecution lightly 
against every witness who may be suspected of having departed from the truth in some 
particular— Nfltt'fl/flf. 37 CrLJ. 193 (195), 159 I.C. 817, 2 BR. 112, 8 R.P. 313. AIR. 
1936 Pat. 162, 1936 Cr.C. 254j Mahalinga. AIR. 1935 Mad. 1044, 37 Cr.Lj. 15. 
158 I.C. 140. 1935 Cr.C. 1287. 69 M LJ. 783. 

In considering the question whether a prosecution for perjury shall or shall not be 
made, it is a safe rule to give the witness a locus penUetiUx and an opportunity to 
correct himself, and if he subsequently corrects his false statement, prosecution U 
inad\'is3ble — Hukum Chand, 29 CrL.J. 679, 110 I.C. 231, A.I R- 1928 Lah. 862. 10 
A.I.Cr.R. 518; In re Pandu, 19 BomLR. 61. 18 Cr.Lj. 480 (481), 19 I C. 320; Maharaf 
pTosad. 21 ALJ. 673,24 Cr.Lj. 779; Gbanshamdas. 35 Cr.Lj. 519 ( 523), 147 I.C. 1019. 
A I R. 1933 Smd 412, 1933 CrC. 1545. 

It cannot be held that in the case of a person who alleges that he has been defamed 
and has not been a party to the proceedings at all, cannot mo\‘e a Magistrate to 
entertain a compla-nt in respect of defamation without mo\nng the Court in which 
the statement was made to make a complaint under sec. 195, Cr. P, C, In respect 
of perjury committed before it. Ko doubt the Courts should be slow to admit complamts 
of defamation where the circumstances are such that the accusation is really one of 
perjury in which the Court should be moved to make a complaint. But this will not 
apply where the party who alleges that he has been injured was not a party to the 
proceedings at all. and, the complainant is ashing for the redress of a personal grieNmncc 
^Chotelal v. Phulchand. 38 CrUT. 775 (776), 169 I C. 429, 10 RX 1. I.I..R. 1537 
Nag. 425. 20 N.L.J. 33. A.1.R, 1937 Nag 138. 

Before action can be taken on an appheation under sec. 476, read with sec. 193, 
Cr. P. C. against a person for basing fabricated evidence bv making a false entry 
there must be some salisfactorj* evidence that the entry was fabricated for the purpose 
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of being used in proceedings though actual use is not necessary — Copaldas Khelriya 
V. jnanendta Nalh Daun, 40 CrLJ. 450 (453), 180 I.C. 586. A.I.R 1938 Cal. 677. 

617. Contradictory statements: — The mere fact that a witness made 
contradictqrj’ statements in the course of a deposition is not a ground of prosecution for 
gi\nng false c\'idcnce; in such a case the Court should consider if the contradiction may 
possibly be due to some confuaon or mistake or some other cause — Keramat Alt, 55 Cal. 
1312. 30 CrLJ. 221 (222), 113 IC. 842, AI.R. 1928 Cal 862 Nor should the Court 
make a complaint on the mere fact that the witness made two contradictory statements, 
one before the committing Magistrate and another at the trial before the Sesaons 
Judge The Court should consider how the contradiction has happened and why the 
witness in the trial has resiled from his statement made before the committmg Magistrate. 
l\’here the witness had made false statements before the Committmg Magistrate but 
deposed truly at the trial, the High Court refused to prosecate — Tripura Shankar, 37 
Cal 618, 14 C.WN 767, 6 I.C. 476, 11 CrLJ. 360; Pandu. 39 I C. 320, 18 CrL.J. 
480, 19 BomL.R. 61; Allah IVasnya, 112 IC 468. 29 CrLJ. 1014; Baijrao. 34 Cr.L.J. 
.649, 143 IC. 747, AIR 1933 Nag. 179, 1933 CrC. 693, Ind. Rul 1933 Nag. 182; 
Jam, 36 Cr.LJ. 10. 152 IC 254. A.1 R 1934 Sind 155, 1935 CrC 1147; Pragi. 37 
Cr.L.J. 885, 164 I C. 107, 1936 0LR 429.9 R0 31. 1936 0WN 763, A.I R. 1936 Oudh 
373, 1935 CrC 982 It is in the interests of the Crown as well as in the interests of 
justice that prosecution witnesses should be free to tell the truth to the Court of Session 
irrespectiw of whatever evidence they may have given in the Court of the Comnutting 
Magistrate. To compel prosecution witnesses merely to repeat in the Court of Session 
the e%'idence they gave before the Committing Magistrate on pain of being prosecuted 
{•'r an offence of perjury would be to depnve the Court of Session of an opportunity of 
getting at the true facts of the case and would not be conductive to the interests of 
justice — Prafi, supra. 

It should not be laid down as a general rule that a witness fs exempt from 
prosecution with regard to a statement made in the Sessions Court, differing from a 
previous statement made by him before the Committing Magistrate, even though the 
subsequent statement is considered to be true There may be good reasons for not 
prosecuting the witness in many cases, should the subsequent statement be held to 
be true, but where it is doubtful which of the two statements is true and where it 
may be held with some degree of certainty that the subsequent statement is the 
false one, a complaint for giving false evidence should, as a rule, be made. Other 
matters, it is true, should of course be conridered, such as any compulsion that 
rray have been brought to bear upon the witness in making either of the statements 
but where no compulsion has been shown, the Court should not refrain from making a 
complaint except for good reasons — Local Government v. Jit Singh. 36 CrLJ. 935, 
AIR. 1935 Nag. 145, 1S6 I C. 257. Although there is no provision of law that the 
Magistrate is bound to give an opportunity to the witness to explain the contradictory 
statements, still the Magistrate may consider the explanation given by the witness 
and see if the statements are reconcibble — Kamim Kumar, 33 C.W.N 664 (666), 
31 Cr LJ. 373. Before making a complaint, it would be proper to allow the person, 
aramst whom the complaint is made, an opportunity to explain the statements 
fully and to state the circumstances under which they came to be made — Iqbal v. 
V’llayal, 17 CrLJ 93 (A!l)j Fazal Dm, 3 LahLJ 442; Surendra. 35 CrLJ. 785, 
148 IC 866, 1933 ALJ. 1623, AIR. 1934 All 385, 1934 CrC 464. Unless the 
two contradictory statements are so absolutely opposed as to exclude the possibility 
of any hjisothesis than that of prisoner’s guilt, there can be no conviction upon an 
alternate charge— RAagirnffri, 26 Cr.L.J, 1401 (1404), 89 I C 713, AI.R. 1926 Nag. 
141. If he gives an explanation for Ws contradiction, and says that he did not 
contradict himself wilfully or out of malice, the Court should consider that explanation 
before directing prosecution. See Keramat Ali, supra If the explanation gi%-en by the 
accused Is unsatisfactory and cannot recondle the two statements, the Court should 
make a complaint for his prosecution Ex’erj' allowance should be made for forgetful- 
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ness and for confuaon, but in a proper ease tlw Court should take action. It cannot, 
however, be held that every witness ^ould be allowed one He and one contradiction, 
that every witness should be allowed to say one thing and then another and then say 
it is "a mere contradiction. I cannot be tonvicted of perjury " — CopaltJas Khetiiyo v. 
Jnanendra Nath Dawn. 40 CrL.J. 450 (452), 180 I.C. 586, A.I R. 1938 CaL 677. 

A Court should not prosecute merely where there is a discrepancy between a 
statement made on oath and a statement made under circumstances in which the 
witness is not bound to state the truth; eg., where a person made two contradictory 
statements, one in a petition in whidi he is not bound to state the truth, and another 
in a deposition — In re Chennamma, 2 Wdr 169. 

^Vhere a person made two contradictory statements, one before a Magistrate and 
another before a Subordinate Judge, it is necessary that there should be a proper 
complaint for prosecution on each branch of the alternative, i.e., one complaint from 
the Magistrate and another from the Subordinate Judge. The Court to which both 
Courts are subordinate may properly make the comolaint where one Court is not 
subordinate to the other — Purshottam, 45 Bom. 834 (FB ), 23 BomL.R. 1, 22 CrLJ. 
241. ^\’hen a person makes one statement in the Committing Magistrate’s Court, 
and contradicts it in the Sessions Court, the Sessions Judge can make a complaint 
in the alternative that one or other of the statement must be false. Even if in such 
a case the statement made before the Sessions Court is true, the Sessions Judge’s 
complaint is not illegal, because the false sutement made before the Magistrate in the 
committal stage which eventuates in a tr-al must be deemed to have been made "in 
relation to" the trial-C<j«ejh Mull. 61 ML.J. 914. 1931 CrC. 1034 fI035)j Na^avenan 
V. Palan'appa. 37 IC. 897, 1917 M.W.N. 141; Athi Ambalagaran, 33 CrLJ. 519. 137 
IC. 761, 55 Mad. 536. Ind Rul. 1932 Mad 451, 35 ML.W. 803. 1932 MW.N. 724, 
1932 CrC. 469, A.IR. 1932 Mad 494, 62 M.LJ 717, not following Pami Reddi v. 
Public Prosecutor. 15 Cr.L.J. 612, 27 MLJ. 686, 1914 M.W.N. 793. 25 IC. 527, 
27 MLJ. 586. It is neither advisable nor necessary for the Committing Magistrate 
to direct his prosecution also — Athi Ambalagaran, supra. Similarly, a special Tribunal 
has jurisdiction to make a complaint under this section both as regards the statement 
in its own Court and the statement before the Magistrate under sec. 164, Cr. P. C— 
Brahm Datt, AIR. 1934 Lah. 981. 

^Vhere the alleged false statements were not set out in the order of sanction (now 
complaint) but were specified in the application for it and also in the charge subse- 
quently framed, held that the accused was not prejudiced by the omission in the sanction 
^Rakhal Chandra. 36 Cal. 808 (813). 

See Note 1241 under the heading "Expedient in the interests of justice". 

618. False charge; — Where a Magistrate dismisses a complaint as false, and 
is of opinion that the complainant ought to be proceeded against under sec. 211, !• F. 
Code, the proper procedure for him to follow is to make a complaint under sec. 193, 
Cr P. Code, and not to hold an inquiry into the case himself under Ch. XVIII and 
commit the complainant to the Court of Session for trial under sec. 211, I. P. Code— 
Ambika, 5 Pat 450, 7 P.L.T. 716. 27 CrLJ. 987, 96 I.C. 651. 

Merc acquittal of the person against whom the charge was made is not sufficient 
for a prosecution under sec 211, I. P, C. 'There must be more than a mere acquiltaJi 
there must be a reasonable belief in the mind of the prosecuting Court that there 
was no foundation whatever for the original charge; there must be a belief that in 
instituting the criminal proceedings the accused had acted knowingly without belief 
in the truth of the allegations made by himself and recklessly without caring whether 
the allegations were true or fake — Kusum v. Janaklal, 4 P.LJ. 374. 

The High Court set aside the order of prosecution under sec. 211, I. P- 
d'rcctcd by the Appellate Court when trying Magistrate belies-ed the prosecution case 
and convicted the accused, hold ng that where one sees split opinions of two different 
trib'jnali it may be taken as generally a normal safe guide to suggest tliat definite 
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cxpresaons as to the malice of dther party are probably somewhat undesirable — 
Raghupat, 66 I C. 336, A.I.R. 1922 Pat. 160, 3 P.L.T. 93, 23 Cr.LJ. 272. 1922 Pat. 
HCC.26. 

The fact that the complainant fails to prov-e his case is by itself not sufficient 
to sanction a prosecution under sec. 211, I P. Code It must be estabhshed satis- 
factorily that the complaint was made with intent to cause injury or that it was a 
false complaint made wnth the knowledge that it was false — Bbun Kahar, 6 P L.T. 365, 
26 Cr.L.J. 141. 83 1 C. 701, A.I.R. 1925 Pat 329s CMedt Upadhya v. Emp . A.I R 1924 
PaL 379, 72 I.C 76. 21 Cr.LJ. 316. 4 PX.T. 703; Mukti Narayan v Emp., A.I.R. 1940 
Pat. 97 (99), 1939 P.WJ\’. 871. 20 PUT. 947. 

Undoubtedly it is necessary, in considering an application for an order to 
prosecute under sec 476, Cr P C., to bear in mind that whereas had the original 
complainant gone to trial the entire burden of proof would have lam on the complainant, 
the oppoate parly vritl ha\e to cany the whole burden should the complainant be 
prosecuted under sec 211, I P. C, and the ingredients of sec 211, 1. P. C., go a good 
deal further than the mere absence of proof of the guilt of the person said to have been 
falsely charged with an offence. The complainant must have falsely charged such 
•person with having committed an offence, that is to say, the person must be innocent. 
The complainant must ha\e known that there is no just or lawful ground for the 
proceeding or charge, that is to say. there is no penalty m this section for incautious 
cr negbgible acceptance of information which the complainant might have learnt by 
enquiry to be unrebable Thirdly, there roust have been an intention to cause inj'ury 
to the person. The last can m some cases be inferred from the relation of the parties 
when the other two elements are established As regards the other two ingredients, it 
is important to remember that there is a difference between suspicion and evidence. 
The prosecution will have to establish (acts irreconcilable with the innocence of the 
accused Prosecjlions under that section are not to be undertaken lightly. If the 
complaint in its generality was bona fid*, the fact that one accused person had been 
wrongly identified cannot be regarded as a ground for instituting a prosecution under 
sec. 211, I P Z—Bathu Singh v Ttibeni Salt. 40 Cr.L.J. 157 (159), 179 I.C. 167. 

UTiere a Magistrate asked a Sub-Inspector of Police to file a complaint against 
a person who filed a petition of complaint before him. which on inquiry by the 
Police was found to be false, held that the Magistrate’s action in asking the Sub* 
Inspector to file a complaint and in acting upon it was illegal, that the proper authority 
to file a complaint under sec 182, I. P. C., was the Magistrate who was the public 
servant to whom the alleged false complaint was made, that there was no privity between 
the complainant and the Sub-Inspector who accordingly could not remove the bar 
under sec. 195 (1) (a) , Cr. P. C., to take cognizance of the alleged offence under sec. 182, 
I P C., and that the Magistrate’s order to him was not a complaint within the 
meaning of this section— Bjcfiafaf. 37 CrLJ. 324, 160 IC. 797, A.IR. 1936 Pat, 56, 
16 PLT 807, 1935 Cr.C 82. 

Before making a complaint for bnngmg a false case, it is necessary that the case 
must be judicially determmeds the original case must be disposed of according to law 
and dismissed as false before proceedings can be taken for prosecution for false charge 
— Cunnamony, 3 C.W.N 758; In le Sahiiam, 5 C.WN. 254; ^lunsht Isser, 14 CWJ4. 
765, 11 CrLJ. 354; Sham LaU. 14 Cal 707 (720); In re Ntngappa. 48 Bom. 360, 
26 BomL.R. 183; Aly Mahomed. 1912 P.R 2. 12 CrLJ 539, 12 I.C 515; Murugan 
V Culha Rami P/a:dii. 28 Cr.L J 819, A I R 1927 Mad. 851, 104 I C. 625, 1927 M.WJ4. 
691. 39 ML.T. 103, 26 ML.W. 403, 53 MLJ. 455, 9 AICr.R 27; Jokhi v. Mahmud. 
30 CrLJ. 545, 115 I C. 882, 10 P.L.T. 77. AI.R. 1929 Pat. 92. Ind. Rul. 1929 Pat 258; 
Pampappa Balia Rao Desai, 28 BomLR. 490. 95 IC 68, AIR 1926 Bom. 284, 27 
Cr.L J. 740; Radhakrishin G. Keswani. 40 Cr.LJ 449. 180 I C 436. A.I.R. 1939 Sind 78, 
ILR 1939 Kar. 648, 11 RS 178 The Cr. P. Code does not contemplate that when 
the Magistrate has received a formal complaint he need not follow the procedure set 
out in sec. 200, Cr P. C., but can stnughtway send it to the police under sec. 156 (3), 
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Cr. P. C., and then upon issue of B summary* make a complaint of a false charge— 
Radkakrishin G. Keshwani v. Emp , supra. If the original case is neither tried out 
nor dismissed on evidence taken, the prosecution is invalid — Ram Sorup, 4 OC 127. 
But in a later Calcutta case it has been said that there is no statutory provision requiring 
that the original case must be finally disposed of before a prosecution under sec 211, 
I P. C., can commence. If the prosecution is started before the original case is dis- 
missed, it is at most an irregulanty curable by sec 537 — Gangadhar, 43 Cal 173 (177). 

^Vhere the Magistrate, mthout examining the complainant on oath though he had 
s\ formal complaint in writing before him, sent the case direct to the police for 
investigation under sec 156 (3), Cr. P. C, and, when it was returned by the Sub- 
Inspector with a recommendation for a B summary, made a complaint against him 
under sec. 211, I. P. C., without giving any notice to him of the complaint to be made 
agamst him, held that the procedure was not legal and that the complaint must be 
withdrawn — Radhakrisliin C. Kestcani, 40 Cr.L J. 499, 180 I C. 436, A.I.R 1939 Sind 78. 

See also Note 620 under the heading "Opportunity to prove the case". 

619. False claim: — Before prosecuting a person under set 219, I. P. C, 
for bnnging a false claim, that person should be allowed an opportunity of proving his 
claim; a prosecution should not be made when that person has been thwarted in his 
attempt to establish the correctness of his claim by the unwarranted activities of the 
Police acting as the agent of the other party— KAaira/i Ram, 3 Lah L.J. 537. 

620. False charge made before police: — A complaint by the Court is 
necessary when the offences referred to in this clause are committed In or in relation to 
any proceeding in CcutIi no complaint is necessary when the offence is committed 
only in police proceedings, e.g, when the informant has made a false charge only to 
the Police but has not applied to the Magistrate for a judicial investigation thereof 
(even though the police refers the false charge to the Magistrate) — Tayebullok, 43 CaL 
1152 (11S5), 20 C.W.N. 1265. 24 C.LJ. 134. 36 I.C 845j Romosami, 7 Mad. 292 
(293); A'tffiffl Baksh, 1903 P.R. 12. 2 Cr.L.J. 66; Canpol, Ratanlal 704 ( 705); 
Uaibat Khan. 33 Cal 30 (32); Sheikh Ahmed, 5 BurUT. 129 (F.B.), 13 CrLJ. 578 
(579); Bakshi. 21 ALJ 805; Bholu v. Punaji. 23 N.LR. 136. 28 Cr.L.J. 934 (936); 
V Sein Yuel v. V Maung Fyi, 33 Cr.LJ. 802. 148 I.C. 845. 1934 Cr.C. 236, A.I.R. 1934 
Rang. 40; Muhammada. 9 Lah 408. 109 I C 685, A I.R. 1928 Lah. 259. 29 Cr.L.J. 605. 
29 P.LR. 515, 10 Lah.L.J. 218, 10 A.lCr.R. 313; Ma E, 40 Cr.LJ. 432, 180 I.C 906, 
A.IR. 1939 Rang. 148, 11 RR. 441; even when the Magistrate issued notice to the 
informant to appear and show cause why his complaint before the police should not be 
struck off and he did not appear — Rangastcami. A.I.R. 1934 Mad. 175, 1933 M.W.N. 873, 
39 M.L.W. 204, 66 M L,J 253 The mere fact that a Magistrate gives a "B” summary 
does not bring the offence in relation to w-hich that summary is given within the provi- 
sion of see. 195 (1), Cr. P. C, for the giving of a "B" summary is merely an adminis- 
trative and not a judicial zet—Dhmamdas Uuanand v, Emp, 40 CrL.J. 12, 178 I.C 
218. A I.R. 1938 S'nd 213, 11 RS. 82? Rati v. AHaKtim M. Same, 40 Cr.LJ. 461. 180 
1 C. 650. A.1 R. 1939 Sind 65. U R S 183, I L R. 1939 Kar 388. It is not the intention 
of the Legislature that an offence under sec 211, I. p. C., can be made the subject of 
compbint only by Courts or public oflicers. llTicn an offence under sec. 211, I. P- C, 
is not committed in or in relation to any Court, a complaint of such an offence can be 
made by a private individual — Raji v. Alatidin. A/, Samo, supra But the Lahore High 
Court quashed the proceedings even in such a case for want of a complaint by the 
Court, holding that the words in sec. 195 (b) *’m relation to any proceedings in any 
Court' applied to the case of a fal-e report or a false statement made in an im’estigalion 
by the police with the intention that there «houId. in con'cqucncc of this, be a fr'al in 
the Criminal Court— C/u/fom Rasul. A I.R. 1936 Lah. 238. If. however, the informant 
has not only laid a fal«c charge before the Polce (see. 211, I. P, C.), but has sube- 
qiicnily ruide a falbc compla nt to the Cautt based on the ‘.me allegations and on the 
same charges as those contained in the charge made before the Police, and the complaint 
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is invesUeatcd by the Court, a complaint of the Court is necessary under this section 
for prosecuting the complainant, even in reflect of the false charge made to the police, 
because it was an offence committed in relation to a proceeding m Court — Brown v. 
Ananda Lai. 44 Cal. 650 (655), 20 C.\VJ^. 1347. 36 I C. 857, 8 Cr.L.J. 25, 25 CL.J. 59, 
A.I.R. 1917 Cal. 596; Somir v. SajtduT. 53 Cal 824, 99 I C. 118, A.I.R. 1927 Cal. 95, 
23 CrXJ. 86 (87); TayebuUdah, 43 Cal. 1152 (1155); Po Hlaing v. Ba E. 6 L.BR. 50, 
13 Cr.LJ. 565 (566); Md Yassm. 4 Pat. 323, 6 PL.T. 457, 26 CrLJ. 889 (890); 
Bambrose, A.IR 1928 Rang 254, 114 1C 68S, Ind. Rul. 1929 Rang. 877, 6 Rang. 578, 
30 Cr.L.J. 342 (343); Daroga Gope. 5 Pat. 33, A.I.R. 1925 Pat. 717, 88 I.C. 1045, 
6 P.L.T. 515, 26 CrLJ. 1269 (1271); Chuhetmal. 23 SLR. 285, 30 CrLJ. 732 (734); 
Murugan v. Cuila Rami Natdu, A.IJL 1927 Mad. 851, 104 I.C. 625, 1927 M W.N. 694, 
39 M.L.T. 103. 26 ML.1V. 4(K, 53 M.LJ. 455, 28 CrLJ. 849, 9 A.I.Cr.R. 27; Sarup 
Singh, 40 Cr.LJ. 638, 181 I.C. 928, 1939 N.LJ, 210, AIR. 1939 Nag. 226, 11 RN. 494. 
(Even the fact that the false complaint was not investigated or proceeded with by the 
Court does not make any difference — A/d. I’ajin, supra; Rambrose, supra; Chuhermal, 
supra). The reason is that by making his complaint to the Court the informant has 
withdrawn the information from the category of mere police-proceedings and has raised 
it to the category of a proceeding in Court This necessitates a complaint by the Court 
if the informant is to be proceeded against m respect of the false charge laid before 
the police — Muhammad I’arin, supra— Cf Hardwar, 34 All 522 cited below. In a 
more recent case, however, the Allahabad High Court has said that no complaint of the 
Court IS necessary in respect of the false charge made before the police, because the 
offence of preferring the false charge is complete as soon as it is made before the police, 
and It cannot be said to have been committed in relation to any proceeding in Court 
simply because a false complaint is subsequently filed m (2ourt— Prog Dutt, 51 All 382, 
27 A.LJ 68. 29 CrLJ. 938 (939). Ill I.C 838. A.I.R. 1928 All. 765. 

A forttOTi, where the accused is prosecuted not only in respect of the false charge 
made before the police but also m respect of the false complaint made before the 
Court, a complaint by the Court is essential for the prosecution— DAoliaft, 54 Mad, 
1018, 61 MLJ. 770, 32 Cr.LJ. 1215 (1217). Ind Rul 1931 Mad 861, 134 I.C. 813, 
32 CrLJ. 1215, 1931 M.W.N. 513, 34 ML.W. 329. 1931 Cr.C. 942, AIR. 1931 Mad. 
702. In such a case the prosecution will not be allowed to evade the requirement 
of sec. 195 by proceeding with the minor charge alone (false charge made before the 
Police), and abandoning the major charge (false complaint made before the Court). 
The principle is this where a complaint sets forth certain facts disclosing a minor 
offence (e g , offence under sec. 182, I. P. C.) as also a grave offence (e g., offence under 
sec 211, 1. P. C., committed before a Court) prosecution should ordinanly be for the 
graver offence. If in entertaining such a complamt there is a legal bar to taking 
cognizance of the graver offence by reason of want of a complaint by the Magistrate, 
the legal consequence should not be allowed to be evaded by confining the case to 
the minor offence alone and disposing of it accordingly — Dkolliah, supra (following 
Ptrianna v. Vengu Ayyar, 56 MLJ. 208, 30 Cr.LJ. 322); Rambrose, 6 Rang. 578, 
30 Cr.L J. 342 (343), AI.R. 1928 Rang 254, 114 I.C 685; Ramchand, A.I.R. 1929 Sind 
115, 115 IC. 313, 30 Cr.LJ. 399, 23 SLR 225, Ind. Rul 1929 Sind 73; Sarup Singh. 
40 CrLJ 638, 181 I C. 928, 1939 NLJ. 210, AI.R. 1939 Nag. 226. See also Canga 
Prasad, 32 Cr.LJ. 128, 128 I C 284, 7 OW.N. 756, A I.R. 1930 Oudh 414, Ind. Rul. 1930 
Oudh 44, 1930 Cr.C 954 where Rambrose, supra, was distinguished on the ground 
that the offence of dacoity in respect of which report was made at the police station 
was not tried by the Magistrate But the Patna High Court holds that though the 
prosecjtion cannot proceed in respect of the major offence (sec. 211, I. P. C) for want 
of a complaint by the Court, it is open to the Court to con\nct the accused for the minor 
offence under see. 182, I P. C~~Daroga Gope. 5 Pat 33 (39), 6 PLT, 515, 25 CrXJ. 
1269 (1271, 1272). See also Ma Pare, 8 Rang 499 (505), 32 Cr.LJ. 2CG (205), 128 
I C 836, A I R. 1931 Rang. 12. Ind Rul 1931 Rang 52. 

If a false charge is made by A before the police against three persons B, C and 
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Cr. P. C., and then upon issue of B summary, make a compiant of a false chaTge— 
Radhakmkin G. Keskuiani v. Emp, supra. If the original case is neither tried out 
nor dismissed on evidence taken, the prosecution is invalid — Ram Sarup, 4 O.C. 127. 
But in a later Calcutta case it has been said that there is no statutory provision requinng 
that the original case must be finally di^sed of before a prosecution under sec. 211, 
I P. C., can commence. If the prosecution is started before the original case is dis- 
missed, it is at most an irregularity curable by sec. 537 — Gangadhar, 43 Cal 173 (177). 

Where the Magistrate, without examining the complainant on oath though he had 
a formal complaint in writing before him, sent the case direct to the police for 
investigation under sec. 156 (3), Cr P. C., and, when it was returned by the Sub- 
Inspector With a recommendation for a B summary, made a complaint against him 
under sec. 211, I. P. C., without pvmg any notice to him of the complaint to be made 
against him, held that the procedure was not legal and that the complaint must be 
withdrawn — Radhakrishin G. Kesuiam, 40 Cr,L,J. 499, 180 I C. 436, A. I R, 1939 Smd 78. 

See also Note 620 under the heading “Opportunity to prove the case". 

619. False claim: — Before prosecuting a person under sec. 219, I. P- 
for bnnging a false claim, that person should be allowed an opportunity of proving his 
claim; a prosecution should not be made when that person has been thwarted in his 
attempt to es'tablish the correctness of his claim by Ae unwarranted activities of the 
Police acting as the agent of the other party— ATAoirori Rant, 3 LahLJ. 537. 

620. False charge made before police: — A complaint by the Court is 
necessary when the offences referred to in this clause are committed in or in relation to 
any proceeding in Court; no complaint is necessary when the offence is conunitted 
only in police proceedings, eg, when the informant has made a false charge only to 
the Police but has not applied to the Magistrate for a judicial investigation thereof 
(even though the police refers the false charge to the Magistrate)— rcyet«/fflAi 43 Cal. 
I1S2 (1155), 20 C.W.N. 1265, 24 C.L.J, 134. 36 I.C. 845; Remasami, 1 Mad. 292 
(293); Karim Baksh, 1905 PR. 12. 2 CrLJ. 66; Canpat. Ratanlal 704 (7®); 
Haibat Khan. 33 Cal 30 (32); Sheikh Ahmed. 5 BurL.T. 129 (F.B ), 13 Cr.LJ. 578 
(579); Bakshi. 21 A.LJ. 805; Bhotu v Punaji. 23 NLR 136, 28 Cr.LJ. 924 (936); 
V SeinYivel v V Maimg Fyl 35 Cr.L.J 802. 148 I.C 845. 1934 CrC. 236, A.I.R. 1934 
Rang. 40; Muhammada, 9 Lab. 408, 109 I C. 685. A I R 1928 Lah. 259, 29 CrLj. 605- 
29 P L R 515, 10 I,ah.L J. 218, 10 A I.Cr R. 313; Ma E, 40 Cr.L.J. 432, 180 I.C 90S. 
A.IR. 1939 Rang 148, ll R.R. 441; even when the Magistrate issued notice to 
informant to appear and show cause why his complaint before the police should not be 
struck off and he did not appear — Rangaiwami, A.I R. 1934 Mad 175, 1933 M.W.N. 873, 
39 M L.W, 204 , 66 M.L.J. 253. The mere fact that a Magistrate gives a "B" summary 
does not bring the offence in relation to which that summary is given within the proyi* 
Sion of sec. 195 (1), Cr. P. C, for the giving of a "B” summary is merely an adminis- 
trative and not a judicial &ct~Dharamdas Hiranand v. Emp. 40 Cr.b.J. I2. 178 1C. 
218, A.I.R 1938 Smd 213, 11 RS. 82; Rail v. Allaudin M. Samo. 40 Cr.Lj. 461, 180 
I C. 650, A I R. 1939 Sind 65, 11 R.S 183. I L.R. 1939 Kar. 388 It is not the intention 
of the Legislature that an offence under sec. 21l, I. P, c., can be made the subject of 
complaint only by Courts or public officers. When an offence under see. 211, L F. C., 
is not committed in or in relation to any Court, a complaint of such an offence cun be 
made by a private individual — Raji v. Alaudin. Samo, supra. But the Lahore Higb 
Court quashed the proceedings even in such a case for want of a rximplaint by the 
Court, holding that the words in sec. 195 (b) "m relation to any proceedings in ^>' 
Court' applied to the case of a fat’a; report or a fal«c statement made in an investigation 
by the police with the intention that there should, in con«cquencc of this, be a trial in 
the Criminal Cmrx—Gliuhm Rasul. A.1,R. 1936 Lah. 238 If. however, the informant 
h.i8 not only laid a fal<c charge before the Police (sec. 211, I. P. C.), but has sube- 
qucnily made a fal-< complant to the Court based on the same allegations and on 
wn-e charges a» those contained in the charge made before the Police, and the complaint 
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is investigated by the Court, a complaint of the Court is necessary under this section 
for prosecuting the complainant, even in respect of the false charge made to the police, 
beca-jse it was an offence committed in relation to a proceeding in Court — Brown v. 
Ananda Lai, 44 Cal. 650 (655), 20 CWJ^. 1347, 36 IC. 857, 8 CrLJ. 25. 25 CLJ. 59, 
A.I.R. 1917 CaL 596; Samir v. SaitduT. 53 Cat 824, 99 I.C. 118, AIR. 1927 Cal. 95, 
23 CrXJ. 86 (87); TayebuUdah, 43 Cal 1152 (1155); Po Hlaing v. Ba E. 6 L.BR. 50. 
13 Cr.LJ. 565 (566); Md. rojim. 4 Pat. 323, 6 PL.T 457, 26 CrLJ. 889 (890); 
Bambrose, A.I.R. 1928 Rang 254, 114 I.C. 685, Ind. Rul. 1929 Rang. 877, 6 Rang. 578, 
30 CrX.J. 342 (343); Daroga Cope. 5 PaL 33, A.I.R. 1925 Pat. 717, 88 I.C, 1045, 
6 PX.T. 515, 26 Cr.LJ. 1269 (1271); Ckukermal. 23 SLR. 285, 30 Cr.L.J. 732 (734); 
Murugan v. Cutka Rami Naidu, A 1 R. 1927 Mad 851, 104 I C, 625, 1927 694, 

39 M XT. 103, 26 M.L.1V. 405, 53 M.LJ. 455, 28 Cr.XJ. 849, 9 A I.Cr.R. 27; Sarup 
Singh, 40 Cr.LJ. 638, 181 I.C 928, 1939 N.LJ. 210. AI.R. 1939 Nag. 226, 11 RN, 494. 
(Even the fact that the false complaint was not mvestigated or proceeded with by the 
Court does not make any difference — AM. I’asm, supra; Rambrose, supra; Chuhermal, 
supra). The reason is that by making his complaint to the (2ourt the informant has 
withdrawn the information from the category of mere police-proceedings and has raised 
it to the categorj- of a proceeding m Court This necessitates a complaint by the Court 
if the informant is to he proceeded against m respect of the false charge laid before 
the police — Muhammad Vaiiii, supra— Cf Hatdwat, 34 AU 522 cited below. In a 
more recent case, however, the Allahabad High Court has said that no complaint of the 
Court is necessary in respect of the false charge made before the police, because the 
offence of prefemng the false charge is complete as soon as it is made before the police, 
and It cannot be said to have been committed in relation to any proceeding in Court 
simply because a false complaint is subsequently filed in Court— Frag Dull, 51 All 382, 
27 ALJ. 68, 29 CrLJ 938 (939), 111 I.C. 858, AIR. 1928 All. 765 

A fortiori, where the accused is prosecuted not only jn respect of the false charge 
made before the police but also m respect of the false complaint made before the 
Court, a complaint by the Court is essential for the prosecution— DAo/iaA, 54 Mad. 
1018, 61 MLJ. 770, 32 Cr.LJ. 1215 (1217), Ind Rul. 1931 Mad. 861, 134 I C. 813, 
32 CrLJ. 1215, 1931 M.W.N. 513, 34 MXW. 329, 1931 CrC 942, A.IR. 1931 Mad. 
702 In such a -case the prosecution will not be allowed to evade the requirement 
of sec. 193 by proceeding with the minor charge alone (false charge made before the 
Police), and abandoning the major charge (lalse complaint made before the Court). 
The pnnciple is this- where a complaint sets forth certain facts disclosing a minor 
offence (c.g , offence under sec. 182. I. P. C) as also a grave offence (e.g , offence under 
sec 211, I, P. C, committed before a Court) prosecution should ordinarily be for the 
graver offence. If in entertaining such a complaint there is a legal bar to taking 
cognizance of the graver offence by reason of want of a complaint by the Magistrate 
the legal consequence should not be allowe’d to be evaded by confining the case to 
the minor offence alone and disposing of it acoirdingly — Dholliah, supra (following 
Perianna v. Vengu Ayyar, 56 MXJ. 208, 30 CrLJ. 322); Rambrose, 6 Rang 578 
30 CrXJ. 342 (343), A.I R. 1928 Rang 254, ll4 IC.685; Ramehand, kl.R. 1929 Sind 
115, 115 I C 313, 30 Cr.LJ. 399, 23 SXR- 225. Ind Rul 1929 Sind 73; Sarup Simh 
40 Cr.L.J. 638, 181 I C. 928, 1939 NLJ. 210, A.I.R 1939 Nag. 226 See also Cani'a 
Prasad, 32 Cr.L J. 128, 128 I C 284, 7 O W.N. 756. A I R. 1930 Oudh 414, Ind. RuL im 
Oudh 44, 1930 CrC. 954 where Rambrose, supra, was distinguished on the gro>-jd 
that the offence of dacoity in respect of which report was made at the police cfgtT 
was not tried by the Magistrate But the Patna High Court holds that tho**?!! 
prosecution cannot proceed in respect of the ro^jor offence (sec. 211, I. p, qj ^ 
of a complaint by ‘ r, ' ~ ^ - wart 

offence under sec. , ' ■ . . 

1269 (1271. 1272) „ „ . . ' ■ 

I.C. 836, A I.R. 1931 Rang. 12. Ind. Rul 1931 Rang 52. ^ 

If a false charge is made by A before the police against three persesj B C 
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D. but the police takes criminal proceedings in Court against B and C but releases 
D from the charge, and B and C are acquitted by the Court, held that a complaint 
of the Court is necessary for the prosecution of A for making a false charge against B 
and C, but no complaint is necessary for the prosecution of A for maldng false charge 
against D, because there u'as no ptoceedmi m Court asainst D, he having been released 
by the police before the case came to Court— ifojAi J?am, 46 All. 906 (910, 912), • 
82 I.C. 167, 22 A.L.J. 829, 10 0. & A.LR. 918, 25 Cr.LJ. 1239, A.I.R. 1924 All 779, 
dissenting from Hordwar, 34 All. 522, 16 IC. 510, 10 AL.J. Gl, 13 Cr.LJ, 702 in which 
WBsheld that under similar circumstances, a complaint of the Court would be necessary 
for the prosecution of A for making false charge against D, because the charge against D 
led to the proceeding in Court although D was not charged in Court. The view taken 
in Hardicait supra, was followed in Curuditta, 39 I.C. 692, 19 P.R. 1917 (Cr.), 20 
P.W.R. 1917 (Cr ), 18 Cr.L.J. 548 which was, however, dissented from in Muhammada, 
29 Cr.L J. 605. 9 Lah. 408, 109 IC 6S5,A I.R. 1928 Lah. 259. 29 P.L.R. 515. 10 Lah-LJ. 
218, 10 A.I Cr.R. 313 The latest decision of the Lahore High Court, which was taken 
in Muhammad, supra, is based in Kamln Ram, supra See Reitsliar v. Kodangi, 
1930 M.WJ4. 1130 in this connection. 

But where all that the informant did was to show cause against his prosecution 
and asserted that the case was a true one and that he was perfectly innocent and he 
ne\'er made a complaint against an>body or asked the Magistrate to investigate it, 
there was nothing really to justify an argument that compla.nt of the Magistrate would 
be necessary for his prosecution as there was no "narazi” petition before the Magistrate 
id the real sense of the term— /umim Kanta v. Bhabanath, I.LR. (1939) 1 Cal 318, 
12 R,a 156, 183 IC.. 384. 40 CrLJ. 785, AI.R. 1939 Cal 273, 43 C.W.N. 279. See 
also Kontali Molla v. Emp.. 40 Cr.L.J. 647, 382 J.C 253. A.IJI. 1939 CaL 340, ILR. 
(1939) 1 Cal. 322. But see also Bkazbat Chandra Mandal v. Emp., 40 Cr.LJ. 644r 
1?2 I.C, 23S, AI.R 1939 Cal. 271. 

A complicated question arises if the Magistrate takes cognizance of the offence 
of preferring a false charge before the police, before the accused repeats the charge 
in Court. Thus, the accused lodged an information at a police station that a certain 
person has committed an offence. The police found the charge to be untrue and 
preferred a complaint against the accused under secs 182 and 211, 1. P. Code. The 
Magistrate took cognizance of the offence under sec 182 only. The accused thereupon 
filed a protest petition in Court stating that the offence of which he had given 
information to the police was true. The Magistrate then charged the accused under 
sec. 211, I P. C, and committed him to the Sessions. Held, that so far as sec. 182, 
I. P. C , Was concerned, since the Magistrate had taken cognizance of the offence 
before the accused had repealed the false charge in Court, the Magistrate was entitled 
to proceed on the complaint of the police officer, and a complaint of the Court was 
not necessary under see. 195 (b), Cr. P. Code. But as regards sec. 211, I. P. 

Since the Magistrate took cognizance of the offence after the accused had repeated 
the charge (by filing the protest petition) In Court, the Magistrate was not entitled 
to take cognizance of the offence without a complaint by the Court; and the committal 
and conviaion must be set aside— Sirt/iag Ahir. 11 Pat. 155, 12 P.L.T. 905. 33 Cr.Lj. 
153 (155), Ind. Rul 1932 Pat. 40, 133 I.C. 520, 1932 Cr.C 269, A.I.R. 1932 Pat. 152. 
In cases like lliis, the question of the date when cognizance is taken by the Magistrate 
ufxjn complaint of the police (whether before or after the accused repeats his charge 
before the Court) is always important. If cognizance has been taken of the offence 
under sec. 211, I. P. C. on the complaint of the police before the informant has by an 
application to the hfagistrate traversed the police report, repeated his charge, and asked 
for a judicial investigation, tec. 193 (1) (b) docs not become applicable; but when no 
cognizance has been taken by the MagUtnitc of the offence under sec. 211, the 
application of the informant. If within the dcfuution of a comp’aint, docs bring sec. 
193 (1) (b) into operation— /W</. See also Daroga, AIR. 1931 Pat. 573. 152 I.C 
£17, 36 Cr.l_J. 200, 15 l’.L.T. 7S6, 1931 CrC. 1237, where all previous dedsionJ of 
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the Patna High Court on this point* have been discussed. See also Naga Ba Shein, 
35 CrLJ. 1259. 151 IC 185, 1934 Cr.C 182, A.I.R 1934 Rang 21; Goiiout, A.I.R. 
1930 Pat 5C6, 31 CrL-J. 1200, 127 I C. 287, 1930 Cr.C. 533. But see Samir v. Sajidur, 
53 Cal 824, 28 Cr.LJ. 8o (87), where the Magistrate took cognizance of the offence 
of making a false charge before the Police (sec. 211, 1. P. C.), before the accused 
repeated the charge m Court, but still it was held that tlie offence of making a false 
diarge before the Police required the complaint of the Court. In a very recent case 
the Calcutta High Court, however, loolc the view expressed in Subhag Akir, supra, 
and held that the complaint of the Magistrate was not necessary to the maintainability 
of the prosecution m a case where the pobcc reported tlie case to be a false one and 
prayed for the prosecution of the informant under sec 211, I. P. C, and the hfagistrate 
aaually took cognizance of the case before the informant appeared on the scene and 
filed a naraii petition — Jamwt Kania v. Bhabanalh, 43 C.W.N. 279, ILR (1939) 1 
Cal. 318, 12 RC 156, 183 I C. 384, 40 CrLJ. 785, A.IR. 1939 Cal. 273. See also 
Jamuna Dasi alias Furu Dast, Ref. No 195|38 decided by the (Calcutta High Court on 
12 12. 33 (Unreported). See also Dhaiamdas Hiranand v. Emp , A I.R. 1938 Sind 
213, 178 IC 218, 40 Cr.LJ 12 where it has been laid down tliat sec. 195 (l)(b) 
does not relate to offences under sec 211, 1. P. C, generally but relates to offences 
under set 211, 1 P. C, when such ofience is alleged to have been committed in or 
in relation to any proceedings in any Court. So when "B" summary was given by a 
Sub-divisional Magistrate as an admimstrative officer and not as a Court, the giving 
of a "B” sumniar>' cannot be held to have been a proceeding in liis Court necessitating 
his complaint. 

Opportunity to prove the case: — A htagistrate is not justified in issuing 
process under sec 182, I. P. C, against the accused without inquinng into and 
disposing of his naraji petition pending at the time— Clior/es Johns, A.I R. 1932 Cal. 
550, 36 C.WJ^ 794, 1932 Cr.C. 550, 139 l.C. 217, 33 Cr.L.J. 724; Munshi Isscr, 14 
C.WJ^. 765; N. Mukhetjee v. Ramkimkat Patit. 67 CLJ. 583; Bhagbat Chandra 
Mandd v. Emp, 40 CrL.J. 644. 182 1C 235, A I R. 1939 Cal. 271; Kangah Molla v. 
Emp., 40 Cf.L.J. 647, 182 l.C 253, A.I R. 1939 Cal 340. ILR. (1939) 1 Cal. 322. 
Ordinarily a person ought to be given an opportunity to show cause before he is 
ordered to be prosecuted under sec 211, I P. C . — Sheikh Abdulla, A.I R. 1932 Cal. 
287. 35 C.W.N. 1210, 1932 Cr.C. 213. 137 l.C 133, 33 Cr.LJ. 405. In this case the 
naraji petition was filed after process had been issued against the accused under sec. 211, 
I P. Code. See also Lalji v. Gtrdhari, 5 CWJ4, 106. But if the Magistrate examines 
the complainant and his witnesses and comes to the conclusion that the charge is 
false, he can then proceed under sec. 476, Cr. P. Code. When the case is disposed 
of by the Magistrate under see 253, Cr. P. C., there is nothing before him into which 
Be should make any further enquiry — Fazlar RaJiaman, 31 Cr.LJ. 1055 (1058), 126 
l.C 553, A.I.R, 1930 Cal 515. Where a Magistrate dismisses a complaint after holding 
a preliminary enquiry under sec 202, Cr. P. C, there is no necessity for him to give 
opportunity to the complainant lo substantiate his case before issue of process against 
him under sec. 211, 1. P. Code— Wo/ij6ir. 32 Cr.LJ. 1023. 133 l.C 172, A.I.R. 1931 
Pat. 302, 12 P.L.T. 710, Ind. Rul. 1931 Pat 332, 1931 Cr.C 723. A Magistrate is 
wrong in law when he issues a process against a person under secs. 211 and 182, I. P. C, 
Without having dismissed his naraji petition which is to be treated as a complaint — 
Lachmi, A I.R. 1932 Cal 383, 36 C.WJ4. IS. 1932 CrC 312, 33 CrLJ. 514, 137 l.C 849. 
In all these cases the High Court set aside the order summoning accused in the 
preliminary stage of the proceedings. Where the naraji petition was actually dismissed 
by the Magistrate under set 203, Cr. P. C, it was ‘finished and done with, and there 
was nothing further to prevent the trial proceeding — Kangah MoUa v. Emp, 40 CrX.J. 
647, 182 I C. 253, A.I.R. 1939 Cal 340, LLJl. (1939) 1 Cal 322. 

It would be a better procedure if the Magistrate gives the accused an opportunity 
to prove the truth of his case before he is prosecuted under set 182, I. P. Codt But 
there is no provision in the law that before a Magistrate can inquire into a case 
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D, but the police takes criminal proceedings in Court against B and C but releases 
D from the charge, and B and C are acquitted by the Court, held that a complaint 
of the Court is necessary for the prosecution ol A for making a false diargc against B 
and C, but no complaint is necessary for the prosecution of A for making false charge 
against D, because there vras no proceeding in Court against D, he having been released 
by the police before the case came to Court — Kashi Ram, 46 All. 906 (910, 912),- 
82 I.C. 167, 22 ALJ. 829, 10 0. & ALR. 918, 25 CrXJ. 1239, A.I.R. 1924 AIL 779. 
dissenting from Hardicar, 34 All. 522, 16 1 C. 510, 10 A.L J. 61, 13 Cr.L.J. 702 in which 
was held that under similar circumstances, a complaint of the Court would be necessary 
for the prosecution of A for making false charge against D, because the charge against D 
led to the proceeding in Court although D was not charged in Court. The view taken 
in Hardicar, supra, was followed in Gmuditta, 39 I.C. 692, 19 P.R. 1917 (Cr.), 20 
P.W.R. 1917 (Cr ), 18 Cr.L J. 548 which was, however, dissented from in Muhammada. 
29 Cr.L J. 605, 9 Lah. 408, 109 I.C. 685, AIR. 1928 Lah. 259, 29 P.L.R. 515, 10 Lah L J. 
218, 10 A.I.Cr.R. 313. The latest decision of the Lahore High Court, which was taken 
in Afukamwad, supra, is based in Kansln Ram, supra See Registrffr v. Kodangt, 
1930 M.W.N. 1130 in this connection. 

But where all that the informant did was to show cause against his prosecution 
and asserted that the case was a true one and that he was perfectly innocent and he 
never made a complaint against anybody or asked the Magistrate to investigate it, 
there was nothing really to justify an argument that compla.nt of the Magistrate would 
be necessary for his prosecution as there was no “narazi” petition before the Magistrate 
irl the real sense of the term— Kanta v. Bhabanath, IL.R. (1939) 1 Cal. 318, 
12 RC. 156, 183 IC.. 384, 40 Cr.LJ. 785, A.I.R. 1939 Cal 273, 43 C.WJJ. 279. See 
also Kongali Molla v. Emp.. 40 Cr.L.J. 647, 182 IC 253, A.I.R. 1939 CaL 340, Il-R- 
(1939) 1 Cal. 322. But see also Bbagbat Chandra Mandal v. Bmp, 40 CrLJ. 844, 
182 r.C 235, A.I R. 1939 Cal 271. 

' A complicated question arises if the Magistrate takes cognizance of the oSenca 
of preferring a false charge before the police, before Ike accused repeats Ike choH* 
in Court. Thus, the accused lodged an information at a police station that a certain 
person has committed an offence The police found the charge to be untrue and 
preferred a complaint against the accused under secs. 182 and 211, I. P. Code. The 
Magistrate took cognizance of the offence under sec. 182 only. The accused thereupon 
filed a protest petition In Court stating that the offence of which he had given 
information to the police was true The Magistrate then charged the accused under 
sec. 211, 1. P. C., and committed him to the Sessions. Held, that so far as sec. 182, 

I. P. C , was concerned, since the Magistrate had taken cognizance of the offence 
before the accused had repeated the false charge in Court, the Magistrate was entitled 
to proceed on the complaint of the police officer, and a complaint of the Court was 
nbl necessary under sec 195_ (b), Cr. P. Code. But as regards sea 211, I. P* 
since the Magistrate took cognizance of the offence after the accused had repeated 
the charge (by filing the protest petition) in Court, the Magistrate was not entitled 
to take cognizance of the offence without a complaint by the Court; and the committal 
and conviction must be set aade— SKfr/icg Ahir, 11 Pat. 153, 12 P.LT. 905, 33 Cr.LJ. 
153 (155), Ind. Rul 1932 Pat. 40, 135 IC 520, 1932 Cr.C. 269, AIR. 1932 Pat. 152. 
In cases like this, the question of the date when aignizancc is taken by the Magistrate 
upon complaint of the police (whether before or after the accused repeats his charge 
before the Court) is always important. II cognizance has been taken of the offence 
under sec. 211, I. P. C., on the con^Iaint of the police before the informant has by an 
application to the Magistrate traversed the police report, repeated his charge, and asked 
for a judicial investigation, sea 195 (1) (b) does not become applicable; but when no 
cognizance has been taken by the Magistrate of the offence under sea 211, the 
application of the informant, if within the definition of a complaint, does bring fcc. 
195 (1) (b) into operation— /fri'd. Sec also Daroea, AIR. 1931 Pat. 573, 152 IC. 
817, 36 Cr.LJ. 200. 15 P.LT. 756. 1931 CrC 1237, where all prerious decisions of 
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the Patna High Court on this poinf ha\-e been discussed. See also Naga Ba Skein, 
35 Cr.L.J. 1259. 151 I.C. 185. 1934 Cr.C. 182, A.IR. 1934 Rang. 21; Conour, AIR. 
1930 Pat. 5C6, 31 CrL.J. 1200, 127 I.C. 287, 1930 CrC. 533. But see Samir v. Sajidur, 
53 CaL 824, 28 Cr.LJ. 85 (87), uhcre the Magistrate took cognizance of the offence 
of making a false charge before the Police (sec 211, I. P C.), before the accused 
repeated Uie charge in Court, but still it Tias held that tlie offence of making a false 
charge before the Police required the complaint of the Court. In a very recent case 
the Calcutta High Court, however, tool: the view expressed in SubJiag Abir, supra, 
and held that the complaint of the Magistrate was not necessary to the maintainability 
of the prosecution in a case where the police reported the case to be a false one and 
prayed for the prosecution of the Informant under sec 211, I. P. C , and the Magistrate 
actually look cognizance of the case before the informant appeared on the scene and 
filed a naraji petition — Jam.m Kama v. Bhabanalk, 43 C.WN 279, ILR (1939) 1 
Cal. 318, 12 R.C 156, 183 I C. 384, 40 CrLJ 785, A I.R. 1939 Cal. 273 See also 
Jamuna Dasi alias Furu Dasi. Ref. No 19S|38 decided by the Calcutta High Court on 
12. 12 38 (Unreported). See also Dliaramdas Hitanand v Emp , A.I.R. 1938 Sind 
213, 178 IC 218, 40 Cr.LJ 12 where it has been laid down that sec. 195 (l)(b) 
docs not relate to offences under sec. 211. I P C. generally but relates to offences 
under sec 211, I. P. C , when such offence is alleged to have been committed in or 
in relation to any proceedings in any Court. So wlicn "B" summary was given by a 
Sub'dinsional Magistrate as an admimstrative officer and not as a Court, the giving 
of a "B" summary cannot be held to have been a proceeding in his Court necessitating 
his complaint 

Opportunity to prove the case: — A Magistrate is not justified in issuing 
process under sec 182. I P C, against the accused without inquiring into and 
disposing of his nata/i petition pending at the time— C/iaries Johns, A I.R. 1932 Cal. 
550, 36 CWN. 791. 1932 CrC 550, 139 IC 217, 33 CrLJ. 724; Munskt luer, 14 
C.WJ'J. 763; N Sfuklicrjee v. Ramkimkat Palit, 67 CLJ 583; Bhagbat Chandra 
Mandal v EmP , 40 Cr.LJ 644, 182 IC 235, AIR 1939 Cal 271; Kangali MoUa v. 
Emp., 40 Cr.LJ. 647, 182 IC 253. AIR. 1939 Cal 340, ILR (1939) 1 Cal 322 
Ordinarily a person ought to be given an opportunity to show cause before he is 
ordered to be prosecuted under sec 211, I. P C — Sketkh Abdulla, AIR 1932 Cal. 
287, 35 CV/J<. 1210, 1932 CrC 213. 137 IC 133, 33 Cr.L.J 406. In this case the 
raraji petition was filed after process had been issued against the accused under sec. 211, 
I P. Code See also Laljt v. Cirdhait, 5 C.W N. 106 But if the Magistrate examines 
the complainant and his witnesses and comes to the conclusion that the charge is 
false, he can then proceed under sec. 476, Cr. P. Code. When the case is disposed 
of by the Magistrate under sec 253, Cr. P C . there is nothing before him into which 
he should make any further enquiry — Faztar Rabaman, 31 Cr.LJ. 1055 (1058), 126 
I C. 553, A I.R. 1930 Cal 515. ^\he^e a Magistrate dismisses a complaint after holding 
a preliminary enquiry under sec 202, Cr P. C, there is no necessity for him to give 
opportunity to the complainant to substantiate his case before issue of process against 
him under sec. 211, I. P. Code—Mahabir. 32 CrLJ. 1023, 133 IC. 172, AI.R. 1931 
Pat. 302, 12 P.LT. 710, Ind. Rul 1931 Pat 332, 1931 CrC. 723 A Magistrate is 
wrong in law when he issues a process agamst a person under secs. 211 and 182, I P. C., 
Without having dismissed his naraji petitiori wluch is to be treated as a complaint— 
Lachmi. A I R. 1932 Cal. 383, 35 C.WdSf. 15. 1932 Cr.C. 312, 33 CrLJ. 514, 137 I.C. 849. 
In all these cases the High Court set aside the order summoning accused in the 
preliminary stage of the proceedings. Where the nareji petition was actually dismissed 
by the Magistrate under sec 203, Cr. P. C., it was'fimshed and done with, and there 
was nothing further to prevent the tnal proceeding— A'ongoh Molla v. Cmp, 40 Cr.LJ. 
647, 182 I C 253, A.I.R. 1939 CaL 340. IL.R. (1939) 1 Cal. 322. 

It would be a better procedure if the Magistrate gi^s the accused an opportunity 
to prove the truth of his case before he is prosecuted under sec. 182, 1. p. Code. But 
there is no provision in tlie law that before a Magistrate can inquire mto a case 
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under see. 182, I. P. C., on the complaint of a police officer, he must give the accused 
party an opportunity of proving the truth of his case, and that if the accused person 
is convicted \\ithout any preltnunary opportunity being given to prove the truth 
of his case, the conviction is not illegal on that account — Baharali, A I.R. 1931 Cal. 
634, 134 I.C. 919, 32 Cr.LJ. 1241, 1931 Cr.C. 834, 58 Cal. 1065; Nishikanta v. Bekan. 
A.IR. 1933 Cal. 532, 37 CW.N. 368, 60 Cal. 656. 1933 CrC. 891, 145 I C. 660, 34 

CrL.J. 1059 This view of law was not followed in — Skekandar, A I.R. 1933 Cal. 

614, 37 C.W.N. 399, 1933 Cr.C 1000, 145 I.C. 824. 6 R.C. 163, 34 CrLJ. 1077 where 
the High Court set aside a conviction under sec. 182, I. P. C, as the Magistrate issued 
warrant against the accused and, when he appeared on receipt of the warrant and 
filed a naraii petition, did not entertain the naraji petition and dismissed the complaint, 
being of opinion that he "will have ample opportunity to adduce evidence to prove his 
case if it is true when he enters into his defence under sec. 182, I. P. C." This decision 
was not followed in Kangali Molla v. Emp , 40 Cr.L.J. 647, 182 I.C. 253, A.I.R. 1939 
Cal. 340, I L.R. (1939) 1 Cal 322, where Henderson, J., observed: "But, with 

greatest respect to the learned Judge, we are of opinion that the case was wrongly 

decided. We are unable to see how, when a complaint has been dismissed, it can be 
made a ground for holding up other proceedings The learned Judge seems to have 
been influenced largely, because he thought the accused person would be prejudiced. 
In our judgment no question of prejudice can arise. - If the accused person was 
dissatisfied with the order dismis^ng his complaint he could file an application in 
revision, and possibly get it set aside and a further enquiry ordered But when he does 
not do so, no question of prejudice can arise.” 

^\’hcre the Magistrate examined the petitioner on oath and gave him an opportunity 
of proving his .case but he never appeared and produced any witnesses, it cannot be 
complained that his petition was not properly disposed of— /ammf Kanto v. Bhobanath, 
43 C.W.N. 279, ILR. (1939) 1 Cat 318, 12 R.C 156, 183 I.C. 384, 40 Cr.L.J. 78S, 
A.I.R. 1939 Cal 273. 

See also Note 618. 

“Alleged to have been committed” These words have been substituted 
for the simple word "committed” occurring in the old section. See Note 626 under 
clause (c), infra. 

621. Proceeding in or in relation to Court:— There must be some 
proceeding in a Court, in relation to which the offence (eg, fabrication of false 
evidence) is alleged to have been committed Where there was no proceeding pending 
in any Court, but there was simply an investigation being held by the police in a certain 
matter during the course of which the offence was alleged to have been committed, 
no complaint is necessary under this section — Jagat Chandra, 26 Cal 786 (790) j Ajaib 
Shtgh, 34 PR, 1917, 18 CrL.J. 893 (894). The proceeding contemplated in sec. 
195 (1) (b), Cr. P. C., seems to be a judicial proceeding— Goi’f. Advocate', Bekar v. 
Kumar Singh, A.I.R. 1938 Pat 83 ( 89), 16 Pat. 571, 1937 P.W.N. 937, 19 P.L.T. 51. 

The words "in relation to” in th's clause are \’er>’ general and are wide enough 
tf» cover a proceeding in contemplation before a Criminal Court, though the proceeding 
may not have beg’jn when the offence was committed but was begun afterwards. 
Therefore, sanction (complaint) is necessary for the prosecution of a person for abet- 
ment of perjury-, committed on 10th April, though the main case in which the false 
evidence was intended to be given was not then commenced but was In contemplation 
and was commenced on the 15th Apnl — In re Vasudea, 24 BomL.R. 1153, 71 I C 253, 
AIR. 1923 Bom. 105. 25 Cr.L.J. 171. The words "m relation to any proceedings 
in any C^urt" apply to the case of a false report or a false statement made in an 
imTstigation by the Police with the intenrion that there shall in consequence of this 
be a trial in the Criminal Court — Gkulam Rasut, 37 Cr.LJ. 426, 161 I C. 316, A.I R- 
1936 Lah. 238, 37 P.LR. 738, 1936 Cr.C 209. following Cliuhermal, 30 Cr.LJ. 732. 
117 IC. 147, AI.R. 1929 Sind 132. 1929 CrC. 160, 23 SLR. 285. Complaint of the 
Court is necessary not only where the oficnn is commuted pendente Ute. but also 
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wiiere the oSence commitlcd m onftct/vlion of a proceeding, and before such 
proceeding was brought Thus, the accuse'd (a debtor) made a false endorsement on 
a promissor>' note, purporting to record a pa>Tnent of Rs. 1,500 towards the amount 
due, and the endorsement was made with the intention that it might appear as evidence 
of paj-ment in case a suit was brought on the pro-note. This was done in 1912. 
A suit was brought thereafter in 1913 and the pro-note vas filed in that suit as 
exhibit Then the creditor filed a complaint in 1914 against the accused under sec. 193, 
I. P. Code, in respect of the forged endorsement Held that the Magistrate was not 
competent to tal.c cognizance of the case without a complaint by the Court which 
heard the suit in which the false endorsement was filed. Although the offence was 
completed before the suit was brought, still as the accused had the suit in mind when 
the forged endorsement was made, and as the suit was afterwards instituted, the 
Complaint of the Court in which the suit was brought was essential — Parnmeshwajan, 

39 Mad. 677 (6S3). See also Su6ba Rcddi v. Stcami Reddi, 1937 M W.N. 870. 

AtTiere there was no proceeding, started or pending or disposed of, in which or in 
relation to which, an offence under sec. 193, I P. Code is said to have been committed, 
no complaint is nccessarj* — Cot'ind Pandurang. 45 Bom. 668 (671), 22 BomLR. 1239, 
22 CrL.J. 49. (In this case the offence was committed m connection with a certain 
payment made by a judgment-debtor in satisfaction o( a decree out of Court, and 
no execution proceeding was commenced at that time nor was any application pending 
to certify this pai-roent). See Mohomtaj. 32 CrLJ. 391 (393), 32 BomLR. 589, 
129 IC 581. A.IR 1930 Bom. 337. 1930 Cr.C 769. Ind. Rul 1931 Bom. 151. But 
in a recent Bombay case, sec 193 (&) has been analysed as follows '—Four cases 
may arise under this clause . (1) At the date when the Court takes cognirance of 
the offence, there may be proceedings pending in a Court, in or in relation to which 
the offence « committed} in such a case the complaint of the Court is necessary 
(2) A second case is where a suit was pending but has been disposed of before any 
prosecution is launched. This is the normal case m which sec 195 (b) comes into 
operation. (3) A third case is where a suit has been started in connection with which 
the offence was committed under sec. 193. 1. P C . but that suit has been withdrawn 
before any prosecution is started. In this case also, a complaint of the Court is 
necessary, (4) Fourthly, where an offence under sec. 193, I. P C . is committed m 
respect of proceedings in ‘a Court of law which are contemplated but which in fact 
are never started. In such a case sec 195 does not apply, and the Magistrate can 
fake cognizance of it without any complaint by the Court— /ndra Ckand, 56 Bom 
213, 34 BomLR 294. 1932 CrC 244 (245. 246). Ind Rul. 1932 Bom. 219, 137 
1C. 134, 33 CrLJ 386, A.IR. 1932 Bom. 185. See also Ranichandra Rango v Emp, 

40 CrLJ. 579 (587), 181 IC. 870, A.IR. 1939 Bom 129, 41 BomLR 98, 12 RB. 
356 

For the purpose of determining whether a complaint by the Court is necessary, 
the cmaal date is not the date when the offence is committed, but the date when the 
Magistrate takes cognizance of the offence — Indta Chand, supra. 

This section does not apply where the fabrication of false evidence was made not 
with the intention of using that evidence in a Court, but only with the intention of 
influencing the Police in their invesUgarion— /smaff, 52 Bom 385, 30 Bom.L.R 330, 
29 CrLJ. 403 (406), 108 I C. 501, A.IK. 1928 Bom 130, 10 A.ICrR 188. 

See also Copaldas Khetriya v. Jnanendra Nath Daio in Note 616. 

A false statement made before a Magistrate in the commitment proceedings whidi 
end in a trial must be deemed to have been made in relation to the trial, and the trial 
Court (Sessions Judge) can, therefore, make a compla nt in resoect of the perjury'— 
Ganesh MuU. 61 MLJ 914. 1931 CrC 1034 (1035), 1931 MW.N. 1061, 34 MLW. 
377, 134 1 C 1137, A-I R. 1931 htad 778 See Notes m para. 1243. 

622. Court!— A Court is a place where justice is judicially ministered— Cote 
on Littleton. 58, quoted with approval in Sasfci Btuson v. Fulhhan, 44 C.)VJ4. 761 
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The word "Court” in this section has a wider meaning than a Court of Justice as 
defined in the Penal Code. Having regard to the obvious purpose for which this 
section was enacted, the widest possible meatiing should be given to this word, and 
it will include a tribunal empowered to deal with a particular matter and authorised 
to receive evidence on that matter in order to come to a determination (eg., a tribunal 
formed under the Calcutta Improvement Act) — Nunda Lai v. Khetia Mohan, 45 Cal 
585; Raihubans v. Kokil, 17 Cal 872; Seadut Alt, 11 C\V.N. 909; Bibhuti v. Khem 
Chand, 35 Cr.LJ. 946, 149 I.C. 363, AIR 1934 Cal. 457, 1934 Cr.C. 623, 61 Cal. 
792, A I.R 1934 Cal. 412, 38 C.W.N. 578. The word "Court” in this section does 
not necessarily mean a tribunal whldi can administer justice or give final decisions 
but It means any person or persons authorised to take evidence and to report on a 
matter referred to them for inquiry, e g , the Election Commissioners appointed under 
Election Offences and Inquiries Act (XXXIX of 1920) or Commissioners appointed 
under the Public Servants Inquiries Act (XXXVII of 1850)— Silas S:«gA. 47 All. 934, 
A.I.R. 1925 All. 737 (739); M. A/. Khan, 12 Lah. 391, 32 CrL.J. 1252 (1253). 

The word "Court” in sec. 482, Cr. P. C., and also in sec. 195, Cr. P. C., means 
all the members constituting the particular Court in question and that sir-panch more 
especially when he was not even a member of the Bench which was actually sitting, 
cannot in law represent the Court for the purpose of making a complaint under sec. 195, 
'Cr. P C, or hold an enquiry under sec 482, Cr. P. Code — Vilhal Sernaji Maralh, 
A.IR 1936 Nag. 275, 1936 Cr.C. 1120 

The word "Court" cannot be so construed as to include a Court in a Native State, 
e.g., Baroda Court — In re Mul/ibhat, 49 Boro. 860, 27 Bom.L.R. 1063, 26 CrX.J. 1456. 

The expression ‘Court’ in sec. 195 is of wider scope than the expression 'Civil, 
Criminal or Revenue Court' in see. 476. This is indicated by the word 'includes' 
occurring m sub-section (2) of sec 195. Section 476 speaks of a Civil, Revenue or 
Criminal Court; it does not refer to any Court other than such Courts, whereas sec. 1^95 
rtfers to Courts in general — Kanahiya Lat v. Bhagwan Dtt$, 48 All. 60, 89 I.C. 1033, 
AI.R. 1926 All 30, 23 A.L.J. 956. 26 Cr.LJ. 1485; Bilos Smgh. 47 All. 934, 23 AU- 
845, A.IR 1925 All 737 ( 740), 89 IC 630, [per Sulaiman, J.; Daniels, J., centTtt)x 
Babulal v. Kisansao. 41 CrX.J. 376, 186 I.C. 708. 1940 NXJ. 23. Thus, the Election 
Commissioners are a ‘Court’ within the meaning of set 193, ^ough they are not a 
"Civil, Criminal or Revenue Court” under sec 476 They can make a complaint under 
sec 195, but cannot proceed under sec 476 — Bilas Singk, supra. But the Calcutta 
High Court holds that although the word used in sub-section (2) of this section is 
‘includes,’ the Court which can make a complaint under this section was restricted 
to the Courts detailed in sec. 476 Reading sec. 476 together with sec. 195, it 
difficult to see what would be the Court contemplated by see. 195 other than Ciril 
Revenue or Criminal Courts — Calstaun v. Banku Behari, 31 C.WJ^. 825 (827), 28 
Cr.LJ. 809. An Election Commissioner hearing disputes regarding an election held 
under the Madras Local Boards Act (XIV of 1920) is a Civil Court within the 
meaning of tliis section — Mahabalesivarappa V. Copalasuami, 36 Cr.LJ. 895, 156 I-C. 
311. 1935 M.W.N. 152, 41 MUW. 503, A.1.R 1935 Mad. 673, 58 Mad. 954. In thj* 
ca*e Mr. Justice Curgenven observed "To summarise the effect of these dedsions it 
would seem that we have to look, not to the source of a tribunars authority, or to 
any peculianty in the method adopted of creating it, (though it is undoubtedly a 
conridcration that it derives its powers mediately or immediately from the Crown) 
but to the general character of Its powers and activities. If it has power to regulate 
I'gal rights by the delivery of definitive judgments, and to enforce its orders by 
sanctions, and il Us procedure is judicial in character, in such matters as the taking 
of evidence and the administration of the oath, then it is a Court‘.'’ These observa- 
tu/ns were quoted with approval by Edgcley. J., in llari Charan v. Kaushiki Charon, 

11 C.W.N. 530 ( 537), A.IR. 1910 CaL 286, 41 CrLJ. 662, 186 I.C 686. where IHs 
Lordship observed: "IVc are prepared to adopt the above summarj* so far as it gc**- 
but, in our judgment, particular empharis should also be laid upon what we consider 
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to be an csscntJal feature of al] Courts **«., that the tribunal in question must be one 
in which justice is judicially administered, and which is empowered to arrive at an 
independent judicial dccis’on on legal evidence.” See also Saski Bhust^n v. Fulkkan 
44 763. 

n'tat are ‘Courts' : — A Collector acting in appraisement proceedings under secs 69 
and 70 of the Bengal Tenancy- Act— RagAufijns v Kotrl, 17 Cal 872. A Collector 
holding summarj’ in\*estigation under sec. 14 of the Patnl Regulation (VIII of 1819) 

— Bigfeuti V. Kkrm Chand. 35 CrLJ. 916. 149 IC. 363, AIR. 1934 Cal. 457, 1934 
CrC 623. 61 CaL 792. A.I R. 1931 Cal. 412. 38 C.W.N 578. A Certificate Officer 
acting under sec 6 of Bengal /\cl I of 1895 (Public Demands Recovery Act) — Sunder 
V. Sital. 2S CaL 217, (but see Dtcartartath v, Srigobinda, A.IR 1929 Cal 130, 132 
IC. 71) ; a Tahsildar holding an enquiry* as to whether a transfer of names In a land 
register should be made or not is a Cburt, since he is authorised under Madras Act Hi 
of 1859 to receive evidence and to come to a judicial determination as to whether the 
transfer should be made or not — Munda. 21 Mad 121s a snllage Munsiff trying a case 
under Reg’jlat-on IV of 1816 — 11 Mad 375; a Registrar of the Presidency 
Small Cause Court of Calcutta is a Court, since he is entitled to decide the question 
of scr\'ice of summons, and vs entitled to receive c\ndencc in order to come to a finding 
on that matter— BQ3cf;ffK<f v Tatainath. 18 CWN 1323, 16 CrLJ. 151, 27 IC 215; 
the Assistant Registrar of a (2o-opcrative Soaeties. to whom a disoute touching a debt 
due to the Society by a member is referred, is a Court— Jteddi, 59 MLJ 229, 

32 CrLJ. 219 (221); a District Judge determining the validity of election under 
sec. 22. Bombay Distret Municipalities Act (III of 1901) — In re Nanchand, 37 Bom. 
335; an Income Ta-t Officer — In re Punamehand. 38 Bom 642; Sataraja. 36 Mad 72j 

Singh, 19(K PR. 44; a Dmsional Officer hearing appeals under the Income Tax 
Aet-ATaiaraja. 36 Mad 72 , 23 MLJ 393. 16 IC 755. 1912 MWN. 1012, 13 CrLJ. 
723, 13 MLT. 367; a Magistrate recording a statement or confession under sec 164, 
Cr. P, C-Rar Wara:n v Hoshiat. AIR 1935 All 341. 1935 ALJ 228, 36 CrLJ 
1505. 158 I.C 1U8. 1933 CrC 354, S7 All 778; a tribunal constituted under the 
Calcutta Improvement Act (V of 1911) — Nundo Lot v Khetta Mohan. 45 Cal. 585; 
a Deputy Comm'ssioner acting under 5 (ii) or 5 (m) of the Rules made under sec 240 
of the Punjab Mumcipal Act (III of 1911)~KanmuIIo. 22 CrL.J. 525 (Lah); the 
Commissioners appointed under the Public Serx'anls (Inquiries) Act, XXXVII of 1850 
constitute a Court— A/ M Khan. 12 tab 391, 32 CrLJ 1252 (1253), Ind Rul 1931 
Lah. 1010. 134 IC 818, AIR 1931 Lah 662, 1931 CrC 924 A mukhtiarkar holding 
an enquiry in mutation proceedings is a Revenue Court within the meaning of sec. 
193 (1) (c), Cr P. C. though his proceedings are rot judicial proceedings within the 
meaning of see 196, Land Revenue Code (Bombay Act V of l&79)~Assudomal Raman- 
das V. Jhamandas Hotchand. AIR 1910 Sind 100 (101). A Mamlatdar holding an 
enquiry relating to Record of Rights, under Chapter XII of the Land Revenue Code 
(Bombay Act V of 1879), is a Revenue Court within the meaning of sec. 195 (1) (c), 

Cr. P. Code Najayan Ganpaya Havnik, 39 Bom. 310, AI.R. 1914 Bom. 232, 27 IC. 

147, 16 Bom L R. 678, 16 Cr L J 99 The Mamlatdar. that is, the City Sur\'ey Officer, 
is a Court within the mean-ng of this section— Rauchopf-a YcUappa, AIR 1936 Bom. 
221. 38 BotnL.R. 440, 37 CrLJ. 814. 163 I C 279. 60 Bom. 756, 8 RB 445. The 
Debt Conciliation Board is a Court and has power to pass an order under this section. 
The Board is, however, neither a Civil nor a Revenue Court and no appeal lies from 
its order refusing to make a complaint under this section— Bahwla; v. Kisansao, 41 
Cr.LJ 376, 186 IC 708, 1940 NLJ. 23 But see Hart Charan v. Kaushiki Charan, 

44 C.W.N. 530 (538), 41 CrLJ. 662, 188 I C 686, A.IR. 1940 Cal. 286 quoted below. 

What are not Courts -—A Collector or Deputy Collector acting under the Land 
Acquisition Act— Durga Das. 27 Cal 820; Ezra v. Sceretary of State. 30 Cal. 36. 7 
CWN. 249; GatsCaun v. Banku Bekary, 31 CWJv’. 823; a Collector to whom an 
application is made to replace a damaged stamp— Gour Mohan. 11 W.R. 48; a Com- 
missioner appointed for the e.samination of a witness-GcfliMt Alt, ll CWJ4. 909; an 



654 


THE CODE OF CRIMINAL PROCEDURE 


(Chap. XV. 


arbitrator appointed by the Court — PuUiah v. Veerasami, 17 MLJ, 420; Mula Mai v. 
Chhanh Lai, 1914 P.R. 3, 15 Cr.LJ 358; a Registration Officer— Cop* Nath v. Kuldip, 
11 Cal 55S; Mulfal. 10 CWN. 222; Ttdasi v. Danalakshmi. 35 Cr.LJ. 780. 148 I.C. 
851, 66 M.LJ. 471, AIR. 1934 Mad 316, 39 M.L.W. 693, 57 Mad 682, A.IR 1934 
Mad. 262, 1934 M.W.N. 609, 1934 Cr.C 606; a Police Officer examining a person under 
sec. 161 in the course of an investigation — Ismaii, 11 Bom. 659; a Police patel — Itbasapa, 
4 Bom. 476; an Excise Collector — Mahadeo v. Narayan, 10 C.\V.N. 220; an Assistant 
Collector holding a departmental inejuiry under the Bombay Land Revenue Code into 
the misconduct of a subordinate — In re ChotalaJ, 22 Bora. 936; a Collector in his 
administrative (and not Judicial) capacity — Sants Lat, 42 All. 130; a Certificate Officer 
acting under B & 0 Public Demands Recovery Act — Jhaiu Lai v. Mohant Madan 
Das, 2 Pat. 257; (but see 28 CaL 217 cited above); a Naib Tahsildar acting in his 
adminhtiative capacity as Revenue officti and not in his judiaal capacity as a Revenue 
Court — Lehna SingA, 1915 P.R. 18; a District Judge in his capacity as District Registrar 
— Dina Nath v. Nek Ram, 21 ALJ. 88; a Magistrate passing order under section 144 
of this Code acts as a public servant and not as a Court — Nataranjan v. Rangasam, 
44 MLJ. 328. A Member-in-charge of a Forest Department, Assam, disposing of an 
appeal in a case relating to that department is not a Court; for though he observed the 
procedure of a legal tnbunal and the parties appeared before him by pleaders, still he 
rvas not possessed of the ordinary powers of a Court in the matter of issuing processes 
and compelling the attendance of witnesses— Daafflfrom, 59 Cal. 1233, 36 C.W.N. 505 
(509), 33 CrLJ. 685. 55 C L.J. 349, 1932 Cr.C. 337, A.I.R. 1932 Cab 390, Ind. RuL 
1932 Cal. 504, 138 I.C. 705. A Manager in dealing with a claim under the Chota 
Nagpur Encumbered Estates Act (VI of 1876) is not a Court— Eetraf Raw. 36 Cri-J. 
1354 (1359). 158 I.C 324, 16 P.L.T. 693, AIR. 1935 PaL 515, 15 Pat. 69. Debt 
Settlement ^ards under the Bengal Agncultural Debtors Act (VU of 1936) must 
be regarded as agents of the Local Government vested with certain legal powers for 
a definite purpose and they cannot be regarded as “Courts” even within the wide 
meaning with which that expression is used in sec. 195, Cr. P. Code— ffari Charait 
V. Kaushiki Chatan. 44 C.W.N. 530 (538), A.I.R. 1940 Cal. 186. 41 Cr.L J. 682, 188 I C. 
686, The functions of the debt settlement tribunals in the first instance or on appeal, 
however admirable their purpose, do not come within the wide defimtion of a 'Court . 
They are not Charts • they are what their names indicate, debt settlement tribunals. 
They are not Courts as defined in sec 195, Cr. P. Code — SajAi Bhusan v. Fulkhan. 44 
C.WN 763 But see Babulal v. Kisansao, 41 Cr.L J. 376, 186 I.a 708, 1940 NLJ. 23. 
AIR. 1940 Nag 181, where it has been held that the Debt Conciliation Board constituted 
under C. P. Debt Concibation Act (II of 1933) must be deemed to be a Court and, 
under sec. 24A of the aforesaid Act, all proceedings under the Act shall be deemed to 
be judicial proceedings. 

623. What Court can make complaint: — ^The only Courts that can make 
complaints for prosecution for an thence are those before which the alleged offence was 
committed, or the Courts to which wch Courts are subordinate— /Hggwt v. Nash 
ChundtT, 6 CaL 440. IMicre a plaintiff first instituted a suit in one Court and obtain^ 
a decree for a part of this claim, and then presented a fresh claim in another Court in 
respect of the item disallowed by the first Court, and fraudulently obtained an ex parte 
decree, whereupon the first Court took action under sec. 195, Cr. P. C., and made a 
complaint in writing under sec. 210, I. P. Code, held that the actioit could only be 
taken by the second Court, and not by the first Court, because the institution of the 
second suit and the obtaining of a decree by fraudulent means could not be held to be 

an offence committed in relation to proceedings in the first Court Ktshu». 6 Lah. 44S, 

26 P.L.R. 717, 26 Cr.LJ. 1588. 

As a general rule, complaints should be made by the Court before which the offence 

is a’lcted to haic been committed and not by any other Court Raja of yeniatatl'^. 

6 M.H.CR 92; Nta Aung. 9 Bur.LT. 202. 18 Cr.LJ. 97; Karim Daksk V. Mulekartd. 
1879 P.R. 29; WajiJ Ati. 35 Cr.LJ. 821 (826), 148 I.C. 1075, 8 Lurie. 638, 11 
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■490, A.I R 1934 Oudh 344. But a complaint may be made in the first instance by 
the superior Court, even though no complaint was made by the subordinate Court 
before which the ofTcnce- was committed— Palanrup/’c v. Annamalai, 27 Mad 223 
(225)5 see also Bhadcsar v. Kamla, 35 All 90 (91), 11 A.LJ. 11. The offence of 
perjurj*, even Ihcjgh it was committed in the trial Court, may be held to have been 
committed in relation to the appeal in the Appellate Court, and the latter Court can 
malce a complaint. The offender must be held to have intended that his perjury should 
not only influence the proceedings in the trial Court, but also subsequent proceedings 
might take place if either party took the matter to appeal — Ketki v. Sheo NiiTain, 
1931 A.LJ. 829, 1931 Cr.C. 1(H2 (1013), A I.R 1931 All 706. Even, the High Court 
can make a complaint while exercising its powers of revision — Ponnusamt v. Choka- 
linsam, 25 MLJ. 593, 14 CrLJ 624; Palania{>l>a v. Annamalai, 27 Mad 223 (226); 
Ketki V Sheo A’arain, supra; and consequently the High Court can direct that its order 
in the re\-ision 03*16 should issue as a compla'nt to the Magistrate — Syed Khan v. 
A’ogoor, 3 Bur.LJ. 141, 26 CrLJ. 262. See also Note 617. 

^Miere a case was originally tncd by a Bench consisting of two Magistrates but a 
complaint of an offence under sec. 211, I P. C , was made by the Bench consisting of 
those two Magistrates and another, heid that this was a very technical matter not 
requiring interference in re\ns:on on a ground of this Kind — Banke Lai v. Maiku, A.I.R. 
1933 Oudh 430. 35 CrLJ. 121, 146 IC. 638, 1933 Cr.C. 1315, 10 O.W.N. 1037. 

The Court contemp’ated by tins section is the Court before which the offence is 
comnutted. ^^^le^e. therefore, the offence of perjury was committed before the Sessions 
Court of Ahmedabad, and subsequently a portion of the territory subject to its Juris- 
diction was placed under the newly constituted Sessions Court of Kaira, held that the 
new Sessions Judge, though having territorial junsdiction over the accused, had no 
power to make a complaint regarding the offence which was committed before the 
Sessions Court of Ahmedabad— /n re Maneklal. 28 Bom.LR 1296, 28 CrLJ 49 In 
the case of an attempt to fabneate evidence, the Court which must file the complaint 
under this section, is the Court which ultimately deals with the case, and In which, 
the false esddence, if the attempt had succeeded, would have been given. It is not 
necessary that the Court in w'hich the proceedings were previously pending when the 
attemptTo fabricate was made, should file a complaint under this section — Hasan Ajam, 
35 Cr.L.J. 848, 148 IC 1011, 36 BomLR 221, AIR. 1934 Bom 185 But where 
the affegations are that the petitioner attempted to suborn evidence and thereby 
committed an offence under sec 193 read with sec 116, I. P. C, and that the alleged 
attempt was during the commitment inq’airy and was with reference to the commitment 
proceedings, the Sub-diMsional Magistrate, who held the inquiry, has jurisdiction to 
make complaint under sec 476, Cr. P. Code — Hand Kumar v. Emf>, A.I.R. 1937 Pat. 
534 (536), 1937 P.W.N. 119, 172 I.C. 237. 

Transfer of Judge — As a matter of convenience and expediency, the complaint 
should be made by the Judge who tried the case, if he is present; if he is not present, 
it may be made by any other Judge of the same Court. Othenvise there would be 
great inconvenience and inequality of justice, having regard to the frequent absences 
and transfer of Judges — MoUa Fuzla Karim, 33 Cal. 193 (197). The complaint may be 
made by the suecessot-in-offiee of the Judge who tried the case in which the offence 
was committed — Begu S'ngfi, 34 CaL 551, 5 CrXJ. 398, 5 CL.J. 508, 11 C.W.N. 
(F.B); Dharamdas v. Sajore, 11 ^WN. 119, flfoung Since Phe v. A/o Me Hmoka, 
3 Rang 48; Karim Baksh v. Mulchand, 1879 P.R 29; Behari Lat v. Abdul Qadir, 
AIR. 1940 Lah. 292 (297). See sec 559 as now amended. Under this cla’jse, the 
complaint can be made only by the Court m question before whom the offence is 
alleged to have been committed, and not the particular public serx’ant concerned who 
made the inquiry. Therefore, where a Deputy Magistrate dismissed a compla’nt as 
false, and was then transferred to another district, the complaint is to be made not 
by that particular Deputy Magistrate but by the successor of that person in the office 
d the Deputy Magistrate — Ram Ajodhya, 8 PX.T. 674, 28 CrLJ. 643, 103 I.C. 99. 



6S4 


THE CODE OF CRIMINAL PROCEDURE 


ICiiAP. XV. 


arbitrator appointed by the Court — Puttiah v. Veerasami, 17 M.L.J. 420; Mula Ma\ v. 
Ckhanji Lai, 1914 P.R. 3, 15 Cr.LJ. 358; a Registration Officer — Gopi Nath v. KuUip, 
11 Cal 556; Mulfat, 10 CWJ^. 222; Tulasi v. Danalakshmi, 35 Cr.LJ. 780. 148 I.C 
851, 66 MLJ. 471, A.I.R. 1934 Mad 316, 39 MLW. 693, 57 Mad. 682, A.IR. 1934 
Mad. 262, 1934 MW.N. 609, 1934 CrC. 606; a Police Officer examining a person under 
sec. 161 in the course of an investigation — Ismail, 11 Borrt 659; a Police patel— /r&arsM 
4 Bom. 476; an Excise Collector — Mahadeo v. Naiayan, 10 C.W.N. 220; an Assistant 
Collector holding a departmental inqmry under the Bombay Land Revenue Code into 
the misconduct of a subordinate — In re Chotalal, 22 Bom. 936; a Collector in his 
administrative (and not judidal) capacity— Sa«4; Lai, 42 All. 130; a Certificate OfEcer 
acting under B & 0 Public Demands Recovery Act — Jkam Lai v. Mohant Madan 
Das. 2 Pat. 257; (but see 28 Cal. 217 cited above); a Naib Tahsildar acting in his 
administrative capacity as Revenue oSicej and not in his judicial capacity as a Revenue 
Court — Lehna S.ngh, 1915 P.R. 18; a District Judge in his capacity as District Registrar 
— Dma Nath v. Nek Ram, 21 A.LJ. 88; a Magistrate passing order under section 144 
of this Code acts as a public servant and not as a Court — Nataranjan v. Rangasami, 
41 MLJ. 328. A Member-m-charge of a Forest Department, Assam, disposing of an 
appeal in a case relating to that department is not a Court; for though he observed the 
procedure of a legal tribunal and the parties appeared before him by pleaders, still he 
was not possessed of the ordinary powers of a Court in the matter of issuing processes 
and compelling the attendance of witnesses— Dawfafram. 59 Cal. 1233. 36 C.\Vlf. 505 
(509), 33 Cr.L.J. 685, 55 CLJ. 349, 1932 CrC. 337, A.I.R. 1932 Cal. 390, Ind. Rut 
1932 Cal. 504, 138 I.C 705. A Manager in dealing with a claim under the Chota 
Nagpur Encumbered Estates Act (VI of 1876) is not a CouTt—Keu/al Ram, 36 CrU- 
1354 (1359), 158 I.C. 324. 16 P.LT. 693, AIR. 1935 Pat. 515, 15 Pat. 69. Debt 
Settlement Boards under the Bengal Agricultural Debtors Act (VII of 1936) must 
be regarded as agents of the Local Government vested srith certain legal powers for 
a definite purpose and they cannot be regarded as “Courts” even within the wide 
meaning with which that expression is used In sec. 195, Cr. P. Code— H«rf Ckaren 
V. Kaushiki Charon. 44 C.W N. 530 (538), A I.R. 1940 Cal. 185. 41 CrLJ. 662, 188 I.C. 
686. The functions of the debt settlement tribunals in the first instance or on appeal, 
howe%’er admirable thcr purpose, do not come within the wide definition of a 'Court. 
They are not Courts: they are what their names indicate, debt settlement tribunals 
They are not Courts as defined in sec. 195, Cr. P. Code— Bhusan v. Fulkhan. 44 
C.WJ^ 763 But see Babulal v. Kisansao. 41 CrXJ. 376, 186 I.C. 708, 1940 N.LJ. 23, 
A I.R 1940 Nag 184, where it has been held that the Debt Conciliation Board constituted 
under C. P. Debt Conciliation Act (II of 1933) must be deemed to be a Court and, 
under sec. 24A of the aforesaid Act, all proceedings under the Act shall be deemed to 
be judicial proceedings. 

623. What Court can make complaint:— The only Courts that can maie 
complaints for prosecution for an offence are those before which the alleged offence was 
mmnutted. or the Courts to which such Courts are subordinate— /«|gK/ v. Kashi 
Chunder, 6 Cal 440. IVTicre a plaintiff first Instituted a suit in one Court and obtainrf 
a decree for a part of this claim, and then presented a fresh claim in another Court in 
i^pect of the item disallowed by the first Court, and fraudulently obtained an et 
dcCTce, whereupon the first Court took action under sec. 195, Cr. P. C, and made a 
complaint in writing under sea 210, I. P. Code, held that the action could only be 
taken by the second Court, and not by the first Court, because the institution of the 
second suit and the obtaining of a decree by fraudulent means could not be held to be 
an offence committed in relation to proceedings in the first C^urt— A’ljAart. 6 Lah. 445, 
26 r.L.R. 717. 26 Cr.LJ. 1588. 


_ As a general role, complaints should be made by the Court before which the offfn« 
IS fliletcd to have been committed and not by any other Court— Ra/o o] Venkatav"- 
^ BurLT. 202. 18 Cr.LJ. 97 ; Karim Baksh v. MutehanJ. 
1879 P.R, 29; ti’cjid AU, 35 Cr.LJ. 824 (826), 148 I.C. 1075 , 8 Luck. 638, 11 0.1' 
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490, A.I.R. 1934 Oudh 344. But a complaint may be made in the first instance by 
the supenor Court, even though no complaint was made by the subordinate Court 
before which the offence- was committed— v. Annamalai. 27 Mad. 223 
(225); see also Bhadesar v. A’amfo, 3S 'All 90 (91), 11 A.LJ. 11. The offence of 
per]'ur>', even though it was committed in the trial Court, may be held to have been 
committed in relation to the appeal in the Appellate Court, and the latter Court can 
make a complaint. The offender must be held to have intended that his perjury should 
not only influence the procecd'ngs in the tnal Court, but also subsequent proceedings 
might take place if either party took the matter to appeal — Kelki v. Shco NQTatn, 
1931 A.LJ. 829, 1931 CrC. 1(M2 (1W3), AIR 1931 All 706. Even, the High Court 
can make a complaint while e.xercising its powers of revision — Ponnusamt v. Choka- 
Imgam. 25 ML.J. S93, 14 CrL.J. 624; PalamaPf>a v Annamatai, 27 Mad 223 (226); 
Ac/Jti V. Sheo l^’crain, supra; and consequently the High Court can direct that its order 
in the rension case should issue as a compla-nt to the Magistrate — Syed Khan v. 
A'ligoor, 3 Bur.LJ. 141, 26 CrL.J 262. See also Note 617. 

llTiere a case was originally tried by a Bench consisting of two Magistrates but a 
complmnt of an oflence under sec 211, I P C , was made by the Bench consisting of 
those two Magistrates and another, held that this was a very technical matter not 
requiring interference in rexusion on a ground of this kind— Banfee Lai v. ^[aiku, A I.R. 
1933 Oudh 430, 33 CrLJ. 121, 146 I C. 638, 1933 CrC. 1315, 10 O.WN. 1037. 

The Court contemp’aled by this section is the Court before which the offence is 
committed, l^’here. therefore, the offence of perjury was committed before the Sessions 
Court of Ahmedabad, and subsequently a portion of the territory subject to its juns- 
dlction was placed under the newly constituted Sessions Court of Kaira, Held that the 
new Sessions Judge, though having terntonal pinsdiction over the accused, had no 
power to make a complaint regarding the offence whidi was committed before the 
Sessions Court of Ahmedabad— fn re Maneklal. 28 BomL.R 1296, 28 CrLJ 49. In 
the case of an attempt to fabneate evidence, the Court which must file the complaint 
under this section, is the Court which ultimately deals with the case, and in which, 
the false evidence, if the attempt had succeeded, would have been given It is not 
necessary that the C^urt in which the proceedings were previously pending when the 
altempt'To fabricate wms made, should file a complaint under this section — Hasan /l;om, 
35 Cr.L.J. 848, 148 IC. 1011, 36 BomLR. 221, AIR 1934 Bom. 185. But where 
the allegations are that the petitioner attempted to suborn evidence and thereby 
committed an offence under sec 193 read with sec 116, 1 P C, and that the alleged 
attempt was during the commitment inquiry and was with reference to the commitment 
proceedings, the Sub-dmsional Magistrate, who held the inquiry, has jurisdiction to 
make complaint under sec 476. Cr. P Code — />7art<l Kumar v. Emp, AIR. 1937 Pat. 
534 (536), 1937 P.WN. 119, 172 IC 237. 

Transfer of fudge — As a matter of convenience and expediency, the complaint 
should be made by the Judge who tried the case, if he Is presents if he is not present, 
it may be made by any other Judge of the same Court. Othe^^vlse there would be 
great inconvenience and inequality of justice, baxing regard to the frequent absences 
and transfer of Judges — Molla Fuzla Kartm. 33 CaL 193 (197). The complaint may be 
made by the suecessor-in-o(^ee of the Judge who tried the case in which the offence 
was committed — Degu S-ngh, 34 Cal 551, 5 CrLJ 398, 5 CLJ. 508, 11 CW.N. 
(F.B)s Dharamdas v. Safore, 11 CWJ>I. 119; Maung Sktee Phe v. ^fa Me Hmoka, 
3 Rang 48; Karim Daksh v. Mutehand. 1879 P.R. 29; Bekari Lai v. Abdul Qadh 
AIR. 1940 Lah 292 (297). See sec. 559 as now amended Under this clause, the 
complaint can be made only by the Court in question before whom the offence is 
alleged to have been committed, and not the particular public servant concerned who 
made the inquiry. Therefore, where a Deputy Magistrate dismissed a compla-nt as 
false, and was then transferred to another disinct, the complaint is to be made not 
by that particular Deputy Magistrate but by the successor of that person in the office 
of the Deputy Magistrate— Raw Ajadkya, 8 PX.T. 674, 28 Cr.L J. 643, 103 I.C 99 
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TVTiere a Deputy Magistrate who had tried the case was transferred from the 
district, and the complaint was made by the District Magistrate, before whom all cases 
pending before the Deputy Magistrate was placed, it was held that although the cases 
pending in the Court of the transferred Magistrate were placed before the District 
Magistrate either for disposal or for re-distnbution among his subordinate Magistrates, 
still he never became the presiding Judge of the Deputy Magistrate’s Court and there- 
fore was not competent to make the complmnt — Mofizuddin v. Basanta, 16 Cr.LJ. 640 
(Cal ). VTiere there are several Deputy Magistrates at a subdiWsion and one of them 
is transferred, and another officer is appoint^ to the subdivision in general terms and 
not “in place of” the outgoing officer, the Deputy Magistrate who comes to fill the gap 
is not the successor-in-ofnee of the outgoing Deputy Magistrate, and the former cannot 
make a complaint under this section in respect of an offence committed before the latter 
— Gmsh Chandra v. Sorat Chandra, 42 Cal 667 ( 669, 674), following Mohezh Chandra, 
35 Cal 457 (460). An abetment of perjury was committed in the course of an inq’iiry 
before a committing Magistrate (who was a first class Magistrate). ^Vhile the proceed- 
ings were pending before him, the Magistrate was transferred and was succeeded by a 
second class Magistrate who had no power to commit. 'The outgoing Magistrate, there- 
fore, sent the proceedings to the District Magistrate. It was held that the District 
Magistrate had jurisdiction to make a complaint if» respect of the offence, for he was 
‘such Court’ referred to in clause (1) (6) of this section, and was the officer on whom 
devolved the disposal of committal of cases in the district. It was further held that 
the Sub-divisional Magistrate also had jurisdiction to make the complaint, because in 
the ordinary course of events all cases for commitment would go to him, instead of to 
District Magistrate — Ramrao, 42 Bom. 190 (194), 20 BomLR, 117. 

Transjer cf case If a case or proceeding has been before various Courts and 
an offence is alleged to have been committed in that proceeding or case falling under 
the various Sections prescribed in sec. 195. Cr. P. C , then all the Courts have Jurisdiction 
to make the complaint though, nonrally speaking, the proper Court to make the 
complaint is the Court which finally tried and determined the suit. There is no reason 
on the plain words of the Section to hold otherwise. It cannot be contended that the 
offence must be committed in the presence of the Presiding officer of the Court and 
if a case is transferred from one Court to another, then only that Court in which 
the acts constituting the offence were committed has jurisdiction to make a complaint. 
If this was so. the Legislature could have expressed their intention quite clearly and 
different words would have been used — Behaii Lai v. Abdul Qodir, A.I.R. 1940 Lah. 
292 (297). 

^Ticre after is^ue of process a case is transferred to another Court, it is the 
Court which tries the case on the merits that can make the complaint and not the Court 
which merely took cognizance of the case and issued process — /cebun Krtsta'v. Btnoy 
KrlsXa, 6 C.WJ'J. 35 (35), Sec also Puliram v. Mahomed, 3 C.W.N. 33 (31) and 
Tarakesu-ar, 27 Cr.LJ. 618. 91 I.C. 600, 53 Cal. 483. A I.R 1926 Cal. 788. 30 C.WN. 
501. But where a complaint made before a Deputy Comreissioner was not transferred 
but simply made over to a subordinate Magistrate for inquiry and report, and the 
latter upon inquiry found the complaint to be false, the order for prosecution of the 
conpbinant under sec 182, I, P. C, could not be made by the subordinate Maristrate, 
because the false complaint was not made to him but to the Deputy Commissioner, 
and this latter officer was the proper person to direct the prosecution — Asmatulla. 4 
C W.N. 356 (367). W’here the case is withdrawn to the file of the District hfagistrate 
under s«. 528, Cr. P. C.. and is dismissed by him. the District Magistrate can make 
a comphint —Amanar Mi. A.I.n. 1929 Cal 724. 33 CWN. 1058. 122 I.C. 627, 31 
CrUJ. 430, 1929 CrC. 3G0 If a false complaint made before a Deputy Magistrate 
who was in charge of the District seas made mtr for Investigation not to a subordinate 
Magistrate but to a Sub divisional Magistrate, it must be held that the transfer was 
rvide mt under sec 202 but under «ec 192, and it was the Sub-divis'on.al M-sgistrate 
who had full seisin of the case and who would be competent to direct prosecution 
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under sec 211, I. P. Cede; the Deputy Mapstrate who transferred the case ceased 
to have any jurisd'Clion in the case and vras incompetent to take any acuon under 
sec 47&~Bhtku. 39 Cal. 1041 (1W6, 1517), 16 CWN. 885. 

A ramplaint was made against scs’cral persons in the Court of the Sub-divisional 
Magistrate wlio Iransfencd the case to the Bench Magistrates for trial of two persons 
only. The Bench Magistrates ultimately dismissed the complaint. On an application 
of an accused other than those two who were tried, the Bench Magistrate made a 
complaint under sec. 476 for the prosecution of the complainant under sec. 211, I. P. C., 
hdd that the Bench Magistrates had no jurisdiction to make the complaint as the order 
of transfer was confined to two accused only — Ratnjt Lai, AIR 1931 Oudh 417, 135 I.C. 
377, 33 Cr.LJ. 160. 8 OW.N lOSS. 1931 CrC 1038 But see Note 601. 

Court aclins in a di^frcnf capacity ■ — The Collector of a District in deciding a 
revenue appeal came to the conclusion that a receipt filed in the case was not genuine. 
He took no steps in the connection as Collector, but acting as the District Magistrate 
made a complaint It was held that the act of tlie District Magistrate was ultra vires. 
He craght to have made a complaint in his capaaty as Collector, as the offence was 
committed before him in that capacity — Ram Sabat, 40 All 144 (146), 16 AL.J. 68, 
19 Cr.LJ. 201. 

Temporary Court : — The Court of the Gty Magistrate is not a permanent one with 
a perpetual succession of Judges, but is only of recent creation and unknown to the 
Cr. P. Code. If the City Magistrate before whom the offence has been committed is 
transferred, it is only the Sessions Judge, and not the successor of such Magistrate, who 
i« competent to make the necessary complaint for prosecution — Jta Lcl v. Pkogomal, 
138 P.LR. 1918. 19 CrL.J. 917. 47 I C 286 (287) See also Muhammad Ishaq v. 
Muqimuddtn, 7 P.R. 1913, 14 CrLJ. 178, in case of Sub-Judge’s Courts which also are 
not permanent Courts in Punjab 

Court abolished and re-eslabltsbed — tVhere by a notification m the Gazette, the 
Court of the Sub-Magistrate at B was abolished and two years afterwards the said 
Court was restored with its territorial limits somewhat curtailed, it was held that there 
was no such continuity as would enable the High Court to hold that the Court that 
was re-constituted was the same as the one that had ceased to exist; and consequently, 
the new Court could not make a complaint in respect of an offence committed before 
the old Court — Appa Alla, 16 CrLJ 787 (Mad.). 

See also Notes 1239 and 1240. 

624. No delegation of power:— The power to make a complaint must be 
exercised by the Court before which the offence was committed, and cannot be delegated, 
e\'en to the Public Prosecutor The filing of a complaint by the Public Prosecutor 
will not be treated as equivalent to a complaint by tfie Court — Curditla, 19 P.R. 1917, 
18 CrLJ. 548 (551). 

The Deputy Registrar is the pnncipal officer of the Judicial Branch of the High 
Court office. In that capacity he has to perform the requisite ministerial work in 
connection with the judiaal business of the High Court. He would therefore be deemed 
to be an officer appointed to file complaints as contemplated in sec. 195 (1) (b), 
Cr. P. C IVTiere the order of the Division Bench directed the complaint to be made, 
that order, by necessary implicaUon, must be treated as ha\'ing been addressed to the 
head of Judicial Branch of the High Court office. The mere fact that the authority is 
not given in writing is immaterial. In any ease the irregulanty, if any, cannot in 
view of sec. 537, Cr. P. C. impair the validity of the decision — Sheoshanktr Dkondbaji 
Makar v Emp.. 41 CrLJ 697 (698). 188 IC 885. 1910 N.L.J. 165. 

625. Scope: — Clause (c), sec 195, Cr. P. C., applies only to cases where an 
offence is committed by a party, as such, to a proceeding in any Court in respect of a 
document which has been produced or given m e>idence in such proceeding — A'usAoi Pal 
32 Cr.L J. 1105 (1116). 134 I C. 225, AIJL 1931 All 443, 1931 Cr.C. 715, 53 AH 804^ 
1931 ALJ. 697, Ind Rul. 1931 AIL 801. 

CR.-42 



658 


THE CODE OF CRIMINAL PROCEDURE 


[Chap. XV. 


Clause (c) — O^ences under this clause: — Offences described in sec. 463, 

I P. C. ; — ^The >\ord 'forgery' is used as a general term in sec. 463, I. P. C., and 
that section is referred to in comprehenave servse in this clause, so as to embrace 
a)! species of forgery punishable under the Penal Code, including one under sec. 467, 
I. P. C. — Tulja, 12 Bom. 36; Tent Shah v. Botai Shah, 14 C.W.N. 479; Khahali Ram 
V. Malawa Ram, 5 Lah. 550 ( 553). 26 CrX.J. 537; Ram Samujh, 3 O.W.N. 614, 27 
Cr.LJ. 989; Ismail Panju, 26 Cr.LJ. 1115, 88 I C. 283, A.I.R. 1925 Nag. 337; or an 
offence under sec. 468, I. P, C. — Asst. Sessions Jtidie v. Ramammal, 36 Mad. 387; 
or under sec. 466, I P. C. — Anonymous, Ratanlal 83; Rachu Behary, 20 Cr.LJ. 630 
(Pat.); or under sec. 465, I. P. C. — Khaitali Ram v. Malatca Ram, 5 Lah. 550. But 
it does not include an offence under sec. 474, I. P. C. — Asrabuddin v. Kalidayal, 19 
C.W.N. 125, 28 I.C 645, 16 CrLJ. 309; Ibrahim v. Ewp. 29 Cr.L.J. 849, 111 I.C. 433, 

II A I.Cr.R. 79. tVhere, however, the offence committed was really one under sec. 471, 
I. P. C., it was illegal to reduce the charge to one under sec. 474, I. P. C., and prosecute 
the accused without a complaint under sec. 476, Cr. P. C. — Ibrahim v. Emp., supra. 
See also Curw Prosad Ram Gupta v. ifamcstear ilaTU’ari, 39 Cr.L.J. 730, 176 I.C 572, 
A I.R. 1938 Cal. 527, 42 C.WJ^. 674. 11 R.C 127) ; nor an offence under sec 477A, 
I. P. C (because sec. 477A has no reference to forgery) — Jethmal, 25 S.LR. 471, 
33 Cr.L.J. 328 (330), 136 I.C. 766. A.I.R. 1932 Sind 53, 1932 Cr.C. 194, Ind. Rul. 1932 
Sind 62; Balgaunda. 32 Cr.L.J. 1017 (1020), 55 Bom. 461, Ind Rul. 1931 Bom. 381. 
133 I.C. 269, 33 Bom.L.R. 296. 1931 Cr.C. 561, A I.R. 1931 Bom 305. 

Since an ‘offence described In sec. 463' Includes an offence under sec 467, I. P. 
Code, it follows that where a prosecution of an accused is ordered only under sec 471, 
I. P. Code, without referring to any other section, but he is tried and convicted under 
sees 471 and 467, I. P. Code, the conviction under the latter section is not sustainable, 
as there was no complaint in respect of an offence under the section— Ram 
1 Luck, 523, 3 OW.N. 614, 27 Cr.LJ. 969 (970). But see Note 614B. 

' A complaint may be made by the Court for prosecuting the plaintiff for bringing 
a false claim on a forged document, even though the case in which the claim was held 
to be false was decided by consent of the parlies— Rom Norain, 27 Cr.LJ. 1021 (AH)* 
Cf Notow Das, 25 A.L J. 559, 28 Cr.L.J. 549. 

IVherc the original complaint made by the Court was in respect of abetment by 
conspiracy, and the Magistrate acting on the facts disclosed in the endence for the 
prosecution added a second charge of abetment of forgery in an account book produced 
before the Insolvency Court m pursuance of the alleged conspiracy, held that a complaint 
of the Insolvency Court was not necessary, for the second charge was in respect of an 
act done in pursuance of the conspiracy mentioned in the original complaint. Sec. 235 
of the Code also permits a joinder of such charges— Atduf Rahman, 4 Bur.LJ. 213, 
27 Cr.L.J. 6G9. 

626. “Alleged to have been committed’’; ^These words har*e been 

substituted by the Select Committee of 1916 for the word "committed" in deference 
to the remarks made by Piggot, J., in Bhatcani Das, 38 All. 169 at page 172; "With 
regard to the actual wording of the sub-scction under consideration it does scan to 
me to be somewhat lacking in predsion To forbid a Court to take cognizance of 
an offence committed by a party is open to the cnticism that no Court can decide 
whether an offence was 'committed' or not until after it has taken cognizance. R 
seems necessary, therefore, to read the word ‘committed’ as equivalent to the opression 
"alleged to have been committed." Sec also Janardhan v. Baldco Prasad, 5 P.LJ* 

• 135 (139). 

Prior to the amendment of 1923, the words in clause (b) were "is committed" 
and in clause (e) were "has been committed.*' Both these expressions have now been 
replaced by the words "is alleged to have been committed." 

627. Documeitt: — ^The word 'document* in this section means the original 
document l\’hcrc the original forged document was not produced or giicn In cs'idcnce, 
but only a registration copy of it was produced in the suit, no complaint by the Court 
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was necessary' for a prosecution under secs. 465 and 467, I. P. C. — Raja Mustafa, 
8 OC. 313, 2 CrL-J. 653. The tiords 'produced or given in evidence’ in this section 
refer only to the production of. the on’gi«flI and not to the production of a copy, and 
this for the very reason that the Court before which a copy of the document is produced 
is not really in a position to e.Tprcss any oiniuon ^out the genuineness of the original — 
Cirdhaji Lol, 29 O.C. 1, 2 O.W.N. 174. 26 CrLJ. 929. But in some other cases it has 
been said that the produang of a certified copy of a forged document with the knowledge 
tliat the original was forged, is a user of a forged document (I'e., user of the forged 
onginal) — Mathura Prasad, 3 O.WJI. 171, 27 Cr.LJ. 402; Hayat Khan, 26 S.LR. 73, 
33 CrUJ. 452 (453). 

628. “Produced or given in evidence*': — Complaint by the Court is 
necessary if the document was produced in Court — Asrabuddtn v. Kalidayal, 19 C W.N. 
125, 16 CrLJ. 309, c\fn though it was not pven in evidence — Akhtl Chandra, 22 CaL 
1004i In re Copal, 9 BomL.R. 735. The word "or” which intervenes between the 
word "produced" and the words "given in evidence" shows that it is disjunctive, and 
that a complaint is necessary not only in cases where the document has been given in 
e\'idence, but also in cases where it has been only produced — Babu Jha, 9 P.L.T. 800, 
30 Cr.L J 236 ( 239). The word "produced” has been added in the Code of 1898, and 
did not exist in the old Codes, and therefore the deaston in Abdul Khadar v. Meera 
Sahib, 15 Mad. 221, (in which it was held that no sanction was necessary unless the 
document was git'cn in evidence) is no longer good law See also Copaldas Kkelrtya 
V. JnandendTtt Kath Dawn. 40 CrL-J 450 ( 453), 180 I C. 556. Al.R 1938 Cat 677. 

The words "m or m relation to any proceeding" occurring m sec. 195 (l)(b), 
Cr. P. C, has nothing to do with the offence of forgery Sec 195 (l)(c), Cr. P C, 
only requires the production of a forged document in Court or its being given m evidence 
—N. V. L Narasimka Rao v Emp. 1937 M.\V.N 887. 

Complaint by the Court is necessary, if the document » ‘produced’, f e , tendered 
in evidence, although it is not exhibited and marked nor considered by the Court— 
Guru Ckaran V Ctrija, 29 Cal 887| Dansi, 51 Cal 469, 26 CrLJ 24 (26). Where 
a party to a proceeding hands up a document to the Judge who does not take the 
document on the file, but returns it to the party, the document is ‘produced’ all the 
same within the meaning of this clause — Cutab Chand, 49 Bom. 799, 27 Bom L R. 1039, 
27 CrLJ 251. Cf. Jabbar AH. 46 CLJ. 193, 30 CrLJ 656 The production of an 
account book before the viunsaitm of the Court is tantamount to its production in the 
Court, and therefore any offence committed m respect of this account book {viz , offence 
under secs 467 and 471, I. P. Code) must be deemed to have been committed in respect 
of a document produced in Court, although it may be that the book was never called 
to the Court after it had been shown to the niiiwsarim (the case having been decided 
on the oath of the defendant) — Rameshtcar Lai, 49 All. 898, 25 ALJ. 555, 28 Cr.LJ. 
668 (670). 

This clause equally applies, whether the document was produced or given in 
evidence in the course of a proceeding by the party who is alleged to have committed 
the offence or by any one else~Bhau Vyankatesh, 49 Bom 608 (614 ) , 27 Bom L R. 607, 
27 Cr.L.J. 69, 91 I C 245, AIR 1925 Bom. 433 In other words, two things are 
necessary under clause (c), viz . — (1) the document must be produced or given in 
evndence m the proceeding (2) the offence must be alleged to have been committed 
by a party to the proceedings but it is not necessary’ that the person who produces 
the document m Court must be the offender himself. 

Where a document was not pro,duced in the suit but was disclosed in an affidavit 
filed therein, and inspection thereof was allowed to the other side, and it was filed 
in the office of the Translator of the IIi^ Court for translation, held that these actions 
did not amount to producing the document in exndence, as it was not actually produced 
in Court, and therefore no complaint of the Court was necessary* for prosecution under 
stes. 465, 467 and 474, I. P. C., in respect of that document — Munisamy v. Rajaralnam 
45 Mad. 928, A.I.R. 1923 Mad. 136, 72 I.C. 340, 24 CrLJ. 340, 41 MLJ. 774 (F.B.)! 
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^Ticre in a proceeding under sec. 145 a document comes into Court attached to a police 
report, prior to the proceeding, the document is not said to be produced in Court; and 
even if it is, neither of the parlies to the proceeding is a party to its production; 
consequently the complaint of the Court is not necessary as a condition precedent to 
tie institution of criminal proceedings against the guilty party upon a charge under 
sec. 463, I. P. C.~Janardhan v. Baldeo Pmad, 5 P.L.J. 135 (138), 21 CrLJ. 272, 
1 P.L.T. 129. 

A document is said to be 'given in evidence' when it is handed ov’cr to the Court 
although the Court may reject it for insufliciency of stamp or want of registration— 
Nagin Das. Ratanlal 242. An Appellate Court hearing an appeal from the suit in which 
a forged document was produced can make a complaint, because though the document 
was not originally produced in the Appellate Court, it is nevertheless given in evidence 
in the appeal which is pending in that Court— R/jsdesar v. Kamta, 35 All. 90 (91). 

There is a conflict of opinion as to whether a complaint of the Court is necessary 
in respect of an offence mentioned in clause (1) (c) when such offence has been 
committed prior to the production of the document in Court. The Bombay High 
Court holds that where an offence under sec. 471, I. P. C. (using as genuine a forged 
document) in respect of a document produced in Court has been committed before 
it comes into Court, no complaint of the Court is necessary, the use complained of 
being prior to its production in Court— Noor Mahomed v. Kaikhosru, A Boml.R. 268. 
This decision was doubted in Sanjtv Balnappa, AIR. 1932 Bora. 545, 1932 Cr.C. 777, 
142 IC. 386, 34 Cr.LJ, 357, 34 BomLR. 1090, 56 Bom. 488. The Allahabad High 
Court also holds that so long as the prosecution is confined to offences connected with 
a document which have been committed independently of and antecedent to its production 
in Court, no complaint is required All that clause (e) prohibits is taking cognizance 
of an offence described in sec. 463, I. P, C., when such offence has been comndtted by 
a party to any proceeding in any Court with respect to a document produced or given 
in evidence In such proceeding— Prasad. 34 All. 654, 10 A UJ, 294. This is also 
the view of a Full Bench of the Allahabad High Court— Pal, 53 AIL 804 (F.B.), 
1931 A.L.J. 697, 32 Cr.LJ. 1105 (1116). In this case, the word "party" has been 
interpreted to mean a party as suck; and therefore an offence wluch has already been 
committed by a person who does not become a party till 25 years after the commission 
of the offence, cannot be said to have been cominiltcd by a "party" and does not require 
a complaint under this section. 

But the Calcutta High Court is of opinion that complaint of the Court is necessary 
entfer such circumstances, because the very fact that the tfocument is produced in 
Court mil bring the case mihio the puiview of this section, and it is immaterial that 
the forgerj' is alleged to have been committed before tlie production of the document 
in Court — Teni Shah v. Balai Shah. 14 C.\V.N. 479, 11 CfL.J. 280; A'ah'ni Kanto V. 
Anukut. 44 Cal 1002. 21 C.W.N. AlO, 25 CLJ. 255, 18 Cr.LJ. 522. 39 I.C 490. The 
same mcw has been taken in two Allahabad cases — Bhewani. 38 All. 169, 14 A.L.J. 74, 
17 Cr.LJ. 289. 35 I C. 161, Kanhaiya v. Dhagicon. 48 AIL 60, 23 A.L.J. 956, 26 CrLJ. 
1485 (1487), 69 I.C 1(G3 The Madras High Court also holds that this section is not 
limited to cases where the fabrication is eommitted pendente lite. but it extends to 
cases of fabrication of false cNndence in advance — Parameshicaran, 39 Mad. 677 (679), 
31 I.C. 161. 16 CrLJ. 721. 18 M.LT. 322; SvftW Reddi. 59 MLJ, 229. 32 CrLJ. 219 
(221). See a’so Ramadoss v. Yeltamanda Reddi, 1939 M.IVN. 92. The Lahore High 
Court has also expressed the view that where a document has been produced in Court 
by a party, the sanction (complaint) of such Court is neecssar>' for his prosecution in 
respect of an antitedrnt forger>’ — Khairati Ram v. Malaica Ram, 5 Lr^ 550 (552) 
following Salini Kanta v. Anukuf, 41 Cal 1002 and Teni Shah V. Dolai Shah, 14 
C.W.N. 479 The same new is taken by the Rangoon High Court and Sind Court— 
Mount Pa Thin v. Ma Ma. 33 CrLJ. 919. 140 I C. 4t. 1932 Cr.C 702, A.I R. 1932 
Rang 139. Ind. Rul. 1932 Rang 203j tlayat Khan. 25 S.LR, 73. 1932 Cr.C 530. 
AIR. 1932 Sind 90. 137 I.C 311, Ind. RaL 1932 Sind 77, 33 CrLJ. 452 (45<). 
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Reviewing all the ca'=es mentioned above the Bombay High Court has very recently held 
that the view taken by the Allahabad High Court in B}:atcani, 38 All 169, A L.R. 1916 
All. 299, 35 I C. 161, 14 A.LJ. 74, is correct and that the sanction (i e., complaint) of 
the Court viould be necessarj' before a party to the proceedings in which the document 
was produced can be prosecuted, notwithstandmg that the offence alleged was committed 
before the document came into Court, at a time when the person complained against 
was not a party to any proceeding m Court — Rackappa Yellappa, A.I.R. 1936 Bom. 221 
(225). 38 Bom-LR. 440, 37 Cr.LJ 814, 163 IC. 279, 60 Bom. 756, 1936 CrC. 627, 
8 R.B. 445 Where the document was produced in Court not in connection with any 
other case, but in a prosecution founded upon it, for the purpose of convicting the 
accused of an offence in relating to it, no complaint is necessary — SaK;«V, 34 Cr.LJ. 357, 
142 IC 386, 34 BoiilLR. 1090, A.I R. 1932 Bom 545, 56 Bom 488, 1932 CrC. 777, 
Ind. Rul. 1933 Bom. 237.. The purpose of sec. 195, Cr. P. C., is not that one Court 
should keep check upon another, because if that were so, the Court itself would not be 
entrusted with the making of a complaint as it is under the provisions of the section. 
The purpose of the section is to provide, infer alia, that an offence of forgery, for 
instance, shall be enquired into upon a complaint of a Court before which the forged 
document was produced and not upon the complaint of a private individual. It is the 
Court before whom the forged document is produced which is to decide whether there 
s.iouId be or should not be an inquiry' in the first instance, and it is unreasonable to 
say that while a Court is entrusted by the Legislature with this discretion and with 
this power it should not be entitled itself to inquire into an alleged offence committed 
in relation to proceedings before it, provided no other section of the Criminal Procedure 
Code bars the way, when that alleged offence is part of the same transaction, with the 
offence of which the Court has already taken cognuance^/osAonmof v. Etnp, A.I.R. 
1939 Smd 222. 40 Cr.LJ. 818, 183 I C. 619, 12 R.S. 64 

But where the.Masistrate has already taken cogniiancc of an offence under sec 471, 
I. P. C, usaing as genuine a forged document, and then the accused brings a suit in 
the Civil Court on the basis of the document, the Magistrate can proceed with the 
trial without the complaint of the Dvil Court— BuicomMior. 56 Cal. 1041, 33 C.WJf. 
474 (475), 1929 Cr.C. 401, A.I.R. 1929 Cal. 633. 31 Cf.LJ. 125, 120 I.C, 449 (dis- 
tmguishmg 44 Cal. 1002); Nanak Chand v. Kktcaja Mahmud, 38 CrLJ. 581, 168 IC. 
740, 9 R.L. 672, 38 P.L.R. 1120, AIR. 1937 Lah. 238. (In this case cognizance was 
taken of an offence under see. 468, I. P. C.). Where the offences were committed long 
after the proceedings in Court had come to a termination, sec. 195, Cr. P. C., does not 
operate as a bar to the cognizance of offences and no complaint of the Court is necessary 
—KaUtek. A I R. 1930 Cal 278, 51 C L J. 51. 127 I.C. 267, 31 Cr.L.J. 1205, 1930 Cr.C 358. 

629. ‘Party’s — Complaint is necessary if the document is produced or given 
in evidence by a parly to the proceeding. But no complaint is necessary to prosecute 
a witness in the proceeding since a witness is not a party — John Marltn 'Sequeha v. 
Lujya Bat. 25 Mad. 671; Chenciak, 42 Mad. 561, 50 I C. 987, 36 M L.J. 296, 9 M.LW. 
349, 20 Cr.LJ. 379; Mahalinsa, 37 Cr LJ. 15. 153 I C 1040, A.I R. 1935 Mad. 1(W4. 
1935 Cr.C 1287, 69 MLJ. 783; Probat Ranjait v. Uma Shankar, 132 I.C 241, 32 
Cr.LJ. 883, 1931 CrC 590, A.l.R. 1931 Cal 438. Ind. Rul. 1931 Cal 561, 58 Cal. 727, 
35 CWN. 98 (101); Ambar AU. A.I.R. 1929 Cal. 539 (541), 1929 Cr.C 191; Ram 
Bilas V. Lachmi Narain, AIR. 1923 AU. 84, 71 IC 6S4, 24 Cr.LJ. 220, 45 All. 140, 
20 AL.J. 901; Knshnarao, A.I R. 1935 Nag. 190, 36 .CrLJ. 1477, 158 IC 647, 18 N.LJ. 
247, (where a District Registrar was held competent to lodge a complaint under sec 190 
(1) (a) against the vendee, scribe and attesting witnesses of a forged document as none 
• of them was a party to the proceedings in the Criminal Court where the document was 
produced and whereupon the District Registrar started the inquiry-]; Kondeti. 26 hfUJ. 
220, 15 CrLJ. 242. 9 IC 577; Jitcan Mel. 18 CrXJ. 544. 1917 P.R. 10; Dtbilal v. 
Dhajadhari, 15 C.W'.N 565, 12 CrLJ. 101; Ponustcami, 115 I.C. 481, 23 MLIV. 769 
A I.R. 1929 Mad. 151, 30 CrL.J. 469; Tulasi v. Danaiakshmi. 35 CrLJ. 780, 148 I C 
851, 66 MLJ. 71, AI.R. 1934 Mad. 316, 39 ML.W. 693, 57 Mad. 682, A.I.R. 1934 
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^^ad. 316, 1934 Cr.C. 606, 1934 M.W.N. 609; nor is a complaint necessary to prosecute 
the agent of a party — Chand Mai, J879 P.R, 9; Fatima v. Raman, 3 Bur.L.T. 108, 
12 Cr.LJ. 87; or a counsel— Ga«<fo, 29 CrX.J, 1061; or the guardian or next friend 
of the minor plaintiff as he is not a party within the meaning of sec 195 (l)(c), 
Cr. P. C.—Mallappa Tejappa Bidikar, 38 CrLJ. 149, 166 I.C. 270, A.I.R. 1937 Bom. 
14, 38 BomLR. 964, 9 R.B. 229; so also, no complaint is necessary to prosecute an 
abetter if he is not a party — Ghansham, 32 All. 74; Kuskal Pat, 32 CrL.J. 11(6, 134 
I C. 225, A.I R. 1931 All 443. 1931 Cr.C. 715, 53 All. 804, 1931 A.L.J. 693, Ind. Rul. 
1931 All. 801; Bishan Sakai. 39 Cr.LJ. 38 (40), 171 IC. 994, I.LR 1937 AIL 779, 
1937 A.W.R. 748, 1937 ALJ. 1073, 1937 ACr.C. 119, A1.R. 1937 All. 714; Falir 
10 Lah. 442, 30 Cr.LJ. 485 (489); Bassarmal, 15 SL.R. 149, 23 Cr.LJ. 31; 
Asiudomal v. Isardas, 35 CrLJ 1251, 151 I.C. 60, 1934 CrC. 628, A,I.R. 1934 Sind 78; 
Assudamal Ramandas v. Jhamandas Holchand, A.LR. 1940 Sind 100 (101); so also no 
complaint is necessary to prosecute the Judge before whom the case or proceeding was 
pending — Behari Lai V. Abdul Qadir, A.I.R. 1940 Lah. 292 (297), For contra see 
Narayan, 39 IC. 688, 10 P.R. 1917 (Cr.), 18 CrLJ, 544, not followed in Fakir Singh, 
supra. A claimant in insolvency proceedings is a party to the proceedings and a 
complaint is necessary for his prosecution in respert of statements contained in an 
afBdavit filed by him before the Official Assignee in support of his claim— ffo/ce 
Mokamed, 36 M L.J. 60 In a cnnunal case the complainant is a party, though the 
Crown is the prosecutor, and if the complainant produces a forged will as evidence in 
the criminal casei it must be said that the offence under see, 467, 1. P. C, has been 
committed by a party to the case— Kanhatya v. Bhagwan, 48 All 60, 23 ALJ. 956, 
26 Cr.L.J. 1485 (1487); For contra see Krtshnarao, A.I R. 1935 Nag. 190 The Smd 
Court has held that if the offenders are not parties to the proceeding, the Court can 
take action against them not under secs 193 (c) and 476, but under sec. 190 (c)— 
Rahirndino, 22 SL.R 201. 28 CrLJ. 978 (979), 105 I.C. 802. 

Section 193 (l)(c), Cr. P. C., would not apply if the proceedings in Court had 
terminated so that the accused had only previously been a party to a proceeding, and 
was no longer a party at the time sec. 195 (l)(c), Cr. P. C, was sought to be applied. 
The words, "commuted by a party to any proceeding in any Court” in sec. 195 (l)(c)> 
Cr. P. C , imply that the proceeding must be pending at tlie material time. To hold 
otherwise might lead to rather absurd results. Between the commission of a forgery 
and the discovery of it a long tin}e may elapse, and in the interval the document may 
be produced in many proceedings. It might be highly inconvenient to have to obtain 
a complaint from each of the Courts in respect of proceedings terminated, possibly 
many years before — Mallappa Tejappa Bidikar, supra 

an offence of forgery is committed by more than one person, one of them 
only being a party to the proceedings in which the document is produced, no complaint 
of the Court is necessary for the prosecution of those participants in the forgery who 
an; not parties to the proceedings — Ponusteami, 28 LW. 769, 30 Cr.L.J. 469; Anna 
Ayyat, 30 Mad. 226. The intervention of the Court is unnecessary for their prose* 
CLtion— TMfjsi V. Danalakshmi. A.I.R. 1934 Mad. 316, 35 CrL.J. 780, 148 I.C. 851, 
G5 M.LJ. 471, 57 Mad. 682, 39 ML.W. 639, 1934 MW.N. 609, 1934 Cr.C. 606. 6 
R M 550 The Court has no jurisdiction to complain against those who are not parties to 
the proceedings — Ghansham, A.LR. 1934 Pesh. 81; ^^aung Shetc Phe v. 7l/a A/fl Umoke, 
3 Rang 48; Probhat Ranjan v I/pra Shankar, supra; C T. Ciirusteamy V. D. K. S. 
Ebrahim. 2 Rang. 374, 8i I C. 439. AI.R 192S Rang 28, 26 Cr.LJ. 295; Kiishal Pal. 
32 Cr.LJ. 1105 (1115), 131 I C 225. A.I.R. 1931 All. 443, 1931 Cr.C. 715, 53 AIL 8W. 
1931 A.LJ. 697, Ind. 1931 AIL 801 (RB). Contra— ^’ara}an. 12 Bom.L.R. 383. 11 
CrLJ. 3G8. 

This clause lays down that complaint of the Court is nceessaiy to prosecute a party 
who produced a forged document in that Court But there is nothing in this section 
forbidding the Court to make complaint against persons other than the party to the 
pioccedmg in the Court who are alleged to have been concerned in the offence— 
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Balmukand, 9 Lah. 678, 110 I.C. 103, AJR. 1928 Lah. 510, 29 Cr.LJ. 652 (655) j 
Balsaunda, 32 CriJ. 1017, 133 LC. 269, 55 Bom 461. Ind. Rul. 1931 Bom. 381. 33 
BomL.R. 296. 1931 Cr.C. 561, AI.R. 1931 Bom. 305; Shabh Hasan, 26 A.L.J. 46, 
28 Cr.LJ. 986 ( 987); Quaz; Em Alt Khan v, Emp. 66 I.C. 68. 24 OC. 367, 23 Cr.L J. 
228, A.I.R. 1922 Oudh 220; Jubasabalh v. Ayub Kanm Kachbi. AI.R. 1927 Nag. 14, 
100 I C. 529. 28 CrUJ. 3(S. 

There is thus a conflict of opimon between the various High Courts on this point. 
The High Courts of Allahabad, Madras, Calcutta and Rangoon are in favour of holding 
that the Court has no power to maKe a complaint against persons, who are not parties 
to a proceeding before it, in respect of any of the offences mentioned in sec. 195 (1) (c) , 
Cr. P. C., whereas the High Courts of Bombay, Laliore and the Judicial Commissioner’s 
Courts at Nagpur and Oudh have taken a different view. After reviewing all the rulings 
mentioned above the Full Bendr of the Nagpur High Court holds that see. 476, Cr. P. C, 
does not inhibit the classes of Courts mentioned therein from making a complaint in 
respect of any of the offences speafied m sec. 195 (l)(c), Cr. P. C, against persons 
not parties to a proceeding before it, m which or m rebtion to which, the offence was 
Committed — Abdul Rabtni Khan v. Pustabat, 40 CrLJ 572, 181 I.C. 751, 18 N.LJ. 
348, A.I.R. 1939 Nag. 85 (FB ). 

A receiver is not a party to the proceedings The leave of the Civil Court is not 
a condition precedent to the prosecution of- a receiver appointed by it — Lukmanji v. 
PolibAaf. 35 Cr.LJ. 1403. 151 1C 707. 1934 CrC. 1034, AIR. 1934 Bom 306, 36 
Bom-LR 649, foUowing Khtmdiand. 115 1C 387. A.l R 1928 Bom 493, 52 Bom. 898, 
30 Bom.L.R. 1273, 30 CrLJ 465 and dissenting from Santok Chand, 22 CW,N. 910, 
28 C.L J 115, 46 Cal 432, 29 Cr L J. 820, A I R 1929 Cal 647, 46 I C 836. 

The guardian or next fnend of a minor, who is a party to a suit, is not a party 
within the meaning of sec 195 (l)(c), Cr. P C, and, as such, no complaint by Court 
is necessary for his prosecution m respect of offences mentioned therein— 

Tejappa Btdikar. 38 Cr.LJ. 149. 166 I C. 270. AIR 1937 Boro. 14. 38 BomLR. 964, 

9 R.B 229, following Rup Chand v Dasadha. 30 All. 55, 1907 A.WN. 290, Kkodabux 
V. Budree Naratn Stngh, 7 Cai. 137, 8 C.L.R. 306 and Regmo v. Padala Venkatasami, 

3 Mad. 4. 

630. Proceeding in Court: — For the meaning of Court, see Note 622, ante. 
No complaint is necessary if the offence is not committed in relation to any proceeding 
in a Court. Thus, where a mahal belonging to several co-sharers having been sold 
under the Public Demands Recovery Act, a surplus was lying in deposit with the 
Certificate officer, and a mukhtar filed an application to withdraw that deposit, purport- 
ing to have been signed by all the co-sharers, but the signatures of two of them were 
alleged to be forged, bcid' that the surplus sale-proceeds not having been entrusted to 
thi Certificate officer in his capacity as a Court, no complaint by the Court was necessary 
for the prosecution of the alleged forgers— /Aoru Lai v Mahont Madan Das, 2 Pat. 257, 

The qualifying words "in or in relation to a proceeding in Court” which occur m 
clause (b), as well as m sec 476, do not occur m clause (c). The omission of these 
words does not mean that even if the offences mentioned in clause (c) are committed 
in relation to a proceeding in Court, see 476 has no application The words are left 
out in clause (c) because the sense produced by these words in clause (b) is perfectly 
conveyed by the lang-aage used m clause (c). The cumulati%e effect of the words 
employed, namely, “committed by a party to any proceeding in any Court in respect 
of a document produced or given in evidence in such proceeding” leaves no doubt that 
the offences contemplated by the language are necessarily those in reference to or “in 
rlation to” the proceeding in Court — KusAnl Pal, 53 All 8W, 1931 AL.J. 697, 32 
Cr.LJ. 1105 (1109) (per NiamatuIIah, J); Subbarayudu v. Gopayya, 53 Mad. 531, 
33 CrLJ 788 (789). 

This clause applies only where the document was produced or given in eridence in 
an independent proceeding unconnected with the offence of forgery. But where the docu- 
ment was produced in Court not in connection with any other case, hut in a prosecution 
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founded upon it, for the purpose of convicting the accused of an offence in relation to it, 
sec. 195 has no application. Thus, where a Police Sub-Inspector was prosecuted and 
committed to the Sessions for cau^g hurt to c'ctort a confession, and in the course of 
the trial he produced his Case-diary in whidi he had made a false entry to create evidence 
in his favour, whereupon the Sessions Judge added a charge under sec 465, I. P. C, the 
Dsmplaint of the committing Magistrate was not necessary for this charge, as the Judge 
was himself considering the question of what cliarge should be framed on this document 
Sanjtv Ralnappa, 56 Bom. 488, 34 Bom.L.R. 1090, 1932 Cr.C. 777 ( 778), A.IR. 1932 
Bom. 545. 

No complaint is necessary if the offences were committed long after the proceedmg 
in Court had come to a teimination — Kaitic Chandra, 51 C.L.J. 51, 31 Cr.L.J. 1205 
(1207); and the fact that the document (m respect of which the offence of forgery 
was committed) is still in the custody of the Court when the offence was committed 
after the termination of the proceeding, makes no difference — Subbarayudu v. Gopayya, 
supra. 

631. Sub-section (3) — Suboi^lnation of Courts: — ^The sub-section 
applies only to subordination of Courts and not to subordination of public servants. 
And so, where a Magistrate acts as an executive officer, his subordination must be 
determined not with reference to this clause but to sea 17; i e., if he is a Sub'^^agistrate 
he is subordinate to the Sub-divisional Magistrate; and if he is a Sub-divisional 
Magistrate he is subordinate to the Distna Magistrate and not to the Sessions Judge 
— Sa«l:aram v, Sakkarappa, 2 Weir 155 (156); Maini Mtsser, 6 Pat. 39, 28 Cr.LJ. 353. 

. But the word 'Court' in this sub-section will apply to a public servant in clause (a) 
•when such public servant is aaing as a Court and the offence is committed in connection 
with proceedings in which the public servant concerned is so zcUng—Arunaehalam v- 
Ronnusartti, 42 Mad. 64, followed in Badiuddin, 47 Bom. 102. Therefore, although a 
Sub-Magistrate is no doubt a public servant in his capacity of an administrative officer, 
still if he IS aaing in his tudtcial capaaty, he must be deemed to be a 'Court' and is there- 
fore subordinate to the Court to which an appeal from his order would lie, under the 
provisions of this sub-section — Atunachalam v. Ponnusami, 42 Mad. 64, 35 M.LJ. 454, 
20 Cr.L J. 78. Similarly, a first class Magistrate acting as a public servant is subordinate 
tr the District Magistrate, but if he acts as a Court, he must be taken to be subordinate 
to the Court to which appeals he from his Court, vis., the Court of the Sessions Judge 
(and not the District Magistrate) — Budiuddin, 47 Bom. 102, 24 Bom.L.R. 810, 23 
Cr.LJ. 576. 

Every Court shall be deemed to be subordinate to the Court to which appeals 
from the former will ordinary he. Thus— 

The Distrirt Magistrate is subordinate to the Sessions Judge — Jiwan Mol v. Beh 
Jtam, 1917 P.R. 11; Panchlam. 42 Mad. 96; Pdalal, 30 CrLJ. 550, A.IR. 1929 Nag. 
97, 25 N.L.R. 1 (F.B.); Shankar Dial v. Venables, 19 All. 121. An appeal from the 
sentence of an Assistant Sesuons Judge, docs ordinarily lie to a Court of Sessions 
even though an Assistant Sessions Judge is a mamber of that Court — ffagendra, 
34 CrX.J. 628, 143 l.C. 703. A.I.R. 1933 Cal 192. 37 C.W.N. 192, 1933 Cr.C 243. 
Ind. Rul. 1933 Cal. 464, 60 Cal. 596. A first class Magistrate is subordinate to the 
Sessions Judge — Malu Ram. 1902 P-R. 7 (overruling Soba Singh v. Lot Chand, 1901 
P.R. 30); Aly Md . 1912 P.R. 2. 12 Cr.LJ. 539; as also to the Additional Sessions 
Judge (under the provisions of secs 4(B and 409 read together) — Sikandar. 44 Born. 
877 ( 880); Nishi Chandra v. Ramesh Chandra, 14 Cr.LJ. 195 (Cdl.); Kusum V. 
Janak Lai 4 P.L.J. 374. But he is not subordinate to the Assistant Sessions Judge, 
as the latter has no power to hear appeals — Sikandar, 44 Bom. 877 (631). A 
committing second class Magistrate is subordinate to the Sessions Judge — Anonymous, 

2 Weir 160 The Assistant Magistrate is subordinate to the Sessions Judge and not 
to the Distrirt Magistrate — Shankar Dial v. Venables, 19 All. 121. 

The Court of the Tahsildar when dcahng with the mutation case 


is subordinate to 
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the Court of the Deputy Commisaoner— Sa/jad Husan, A.I.R. 1935 Oudh 113 (114), 
1934 OL.R. 9S0. 153 I.C 346, 1935 OW.N. 28. 

A second or third class Magistrate is subordinate to the District Magistrate — 
Ram Dtni v. R'and Lai, 30 All. 109 (111); PaUikudalhan v. Buddu, 47 Mad. 229 
(230), 45 M.LJ. 553. It should be noted that the second or third class Magistrate 
is subordinate only to the District Magistrate but not to any other First Class 
Magistrate who is empowered under sec. 407 (2) to hear appeals, because an appeal 
from the 2nd or 3rd class Magistrate ojdinoTUy lies under sec. 407 (1) to the District 
Magistrate, and not to any other 1st class subordinate Magistrate to whom the District 
Magistrate has delegated under sec. 407 (2) his power to hear appeals from 2nd or 
3rd class Magistrate — Eroma, 26 Mad. K6, 2 Weir 202 (FB ), (overruling Subbaraya, 
18 Mad. 487); Subbamma, 27 Mad 124 (126); Mohim Chandra. 56 Cal. 824, A.I.R. 
1929 Cal. 172, 116 I.C 638, 30 Cr.L.J. 658, 49 C.L.J 342, 33 CW.N. 285 (288); Sadhu 
Laf.v. Ram Churn, 30 Cal. 394, 7 C.WJ^. 114; Anantharamayya v. Tukkadu, 41 Mad. 
787 (789) ; Ahmad Huisain v. Rahman, 26 O C. 358, 26 Cr LJ 423; Mt. Jivani, AIR. 
1920 Lah. 479, 68 I C. 412. An Additional Distnet Magistrate has also no power to 
hear appeals — Sifaiwami v. Perutnal, 1931 M.\VJ4 1194 An Additional District 
Magistrate has no junsdiction to take any proceeding under sec 476A, Cr P. C , or 
to institute the complaint in respect of the offence committed in the Court of a Second 
or third class Magistrate— Ramdm Lai. 38 Cr L.J. 97. 165 I C. 970, A I R 1937 Pat. 176, 
18 P.L.T. 91, 3 BR. 117, 9 R.P. 246; Nazar Mohammad v Hatnam Singh, A.I.R. 1938 
Lah. 641, IL.R. 1938 Lah. 188. 40 CrLJ. 140, 40 PLR 951, 178 I.C. 795 If the 
Distnct Magistrate had directed the Addiuonal District Magistrate to make an enquiry 
and report to him and had then adopted that report and made the complaint himself, 
the procedure would have been quite legal — Nazar Mohamad v. Harnam Suij/i, supra 

Appeals from the appealable decrees of a Collector sitting as an original Court 
in suits included in Croup A of Sch. 4 of the Agra Tenancy Act (HI of 1916) he 
only to the District Judge and never to a superior Revenue Court. The Collector is, 
therefore, subordinate to the District Judge who has jurisdicv.on to hear appeals from 
his orders of complaints under sec 476, Cr P C , in matters relating to such suits— 
Amanul v. Girdkar. A.I.R. 1934 All 886, 150 I.C. 775. 4 A W R 241. 1934 A L J 867, 
35 Cr.L.J, 1136. 

The Sub-Judge is subordinate to the Distnct Judge The fact that the particular 
suit in which the offence was committed involved a claim of over Rs. 5,000 and that 
an appeal from the decision passed in that suit would he to the High Court and not 
to the District Court, is immatenal. An appeal from the Sub-Judge’s decree ordinarily 
. (t e., in a majointy of cases) lies to the Distnct Judge, and it is only m exceptional 
cases (involving claims over Rs. 5,000) that the appeal lies to the High Court. The 
District Judge can therefore make a complaint where the Sub-Judge has refused to do 
.so — Wttdero Abdul v. Sadhuram, 25 SL.R. 196, 32 CrLJ. 1012 (1013), Ind. Rul. 
1931 Sind 104, 133 1C. 72, A.IR. 1931 Sind 163; Lakshman-Sakharam, 2 Bom. 281; 
Anant Ramckandra, 11 Bom. 438; Viyyanna v Bajamma, 19 Cr.LJ. 261; Narayanan 
V. Kadisaya, 44 MLJ. 320, 24 CrXJ. 337; Gantsk v. Jittan, 17 AL.J 191; Hubbar 
V. Sajjad Ah, 22 OC. 189; Sriniroso, 1933 M.\VN 1290. See also Thakur Prasad, 
37 Cr.L,J. 413, 139 I C. 503, 16 PJ-T. 808, A.X R. 1936 Pat. 122; Fazal Jlahi v. Mohan 
Lai, AIR. 1922 Lah 346, 72 IC. 383, 24 CrLJ. 383; Naroiam Das v. Bhagwon Das. 
AIR. 1939 All. 79 (81), 1938 ALJ. 1196, 1938 A.W.R. (HC) 747. So is the Court 
of the Judicial Extra Assistant Comiiussioncr subordinate to that of the District Judge 
for the purposes of this section — Mt. Umtul Quresh v. Chulam Hassan, A.I R. 1938 
Pesh 83, 1938 Pesh.L.J. 92. Any order passed by Uie Civil Judge under sec 476, 
Cr P. C., making a complaint for an offence against any person would be appeabhle to 
tJic- District Judge and not to the High Court. The fact that the order appealed from 
has been made in connection with a case under the U. P. Encumbered Estates Act 
does not take it out of the purvnew of the above provasions of law. The Special Judge 
in making a complaint under sec 476, Cr. P. C, does not pass an order under the U. P. 
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Encumbered Estates Act which wuld be appealable to the High Court under sec. ^5 
of that Act. It is merely an order under sec. 476, Cr. P. C., by a Civil Court and 
the question of the forum of appeal from that order has to be decided in the light of the 
provisions of sec. 476B read with sec. 195, Cr, P. C. In accordance with those provi- 
sions the appeal would lie in the Court of the 'District Judge and not to the High Court 
—Akbar Husain Khan v. Emp. 41 Cr.LJ. 227, 185 I C. 700, A.I.R. 1940 All. 7, 1939 
A.LJ. 962, 1939 A.W.R. (H.C.) 783. 1939 ACr.C. 197, I.L.R. 1939 AU. 975. 

A Munsifl’s Court is subordinate to the District Judge’s Court— Rwre Khan, 
1898 P.R. 16; Munshi v. Candoomat, 1900 P.R. 25; Mtran v. Belt Bam. 1916 P.L R. 67; 
Sundar Singh v. Phuman, 2 LahLJ. 415; but not to the Subordinate Judge’s Court, 
although appeals from the Munsiff’s Court are generally transferred by the Distnct 
Judge to the Subordinate Judge — Ram Chandia v. TtrupuUa, 39 Cal. 774. See also 
Hari Mandal v. Keshab, 40 Cal 37, 16 C.\V.N. 645. But when under the law or by a 
notification certain appeals from the Munsiff's decrees he to a first class Subordinate 
Judge, the Munsiff will be deemed as subordinate not to the District Judge but to the 
1st class Subordinate Judge — Labku Ram v. Nand Ram, 1918 P.R, 29, 19 Cr.L J. 975; 
Ramayya v. Suiayyo, 28 ML.J. 486; Dina Nath v. Md. Abdulla, 2 Lah. 57; Jtcala 
Singh V Madan Copal, 27 CrL J. 75 (Lah.); Ramchandra, 8 Pat. 428, 30 Cr.L.J. 834; 
JagTup Shukul. A I.R. 1918 All. 332, 42 I C 915, 19 Cr.L.J. 4. 40 All. 21, 15 A.LJ. 844; 
Shiva Prasad v. Pahlad Singh, A.I.R. 1935 AIL 695. 161 IC. 322, 58 AU. 85. 1935 
A.L.J. 943; Narotam Das v. Bhagwan Das. AI.R. 1939 All. 79 (81), 1938 ALJ. 1196. 
Sec also Lokman v. Haiku, A.I R. 1934 Nag. 236, 36 Cr.L.J. 852, 255 I C. 863, 1934 
CrC 1089, A.I R. 1934 Nag 261 where an appeal from an order of Small Cause Court 
Judge at 3s»gor was held to he in the Court of Additional District Judge at Sangor 
and not to the District Judge, Jubblepore. 

The Deputy Commissioner's Court at Santhal Parganas is subordinate to the Court 
of the Commissioner of Bhagalpur, and not to the High Court— A/wnno Lai v. Padmati, 
30 Cal 916. 

A first class Magistrate is not subordinate to the District Magistrate but to the 
Sessions Judge— Mihi Eel v, Lareti,' 5 A.L.J. 562. 7 Ct.L.J. 304; Narolom, 6 AU. 98; 
Af«j/w Ram, 1902 P.R. 7. 44 P.L.R. 1902 (overruling Soba Singh v. Lol Ckand. 1901 
PR. 20)}Aly Mohd, 1912 P.R 2. 12 Cr.LJ. 539; Baditiddin. 47 Bom. 102; Mofizuddin 
V. Basanla, 16 CrL.J. 640 (Cal ); Sant Ram v. Deuian Chand, 24 CrL J. 913. 

A single Judge on the Original Side of the High Court is subordinate to the 
Divisional Bench on the AppeUate Side hearing appeals from the judgment of the 
ringle Judge — Munisamy v. Rajaialnam, 45 Mad. 928 (F.B.)5 Abdul Latif v. Kaji 
Tar Mahomed, 47 Bom. 270; Ramjan v. Mool/t. M Cal 932, 33 C.WN. 329 ( 331), 
A.I R. 1929 Cal 521, 118 I.C. 889. 30 CrL J. 974, 1929 Cr.C. 184. 

Where no appeals lie, the onginal Civil Court will be deemed to be subordinate 
to the principal Court of onginal civil jurisdiction. Thus, the Provincial Small Cause 
Court is subordinate to the District Judge — Chidda Lai v, Bhajan Lai 39 All 657 (F.B.), 
42 I.C. 167, A I.R. 1917 All 405; Lokman v HMu, A.I.R. 1934 Nag 236, 1934 Cr.C. 
1089. AL.R 1931 Nag. 261; Abdul Chant v. Ram Mohan, 36 Cr.LJ. 930. 156 IC. 593, 
1935 A LJ. 573, A.I R 1935 All 573, 1935 Cr.C 594, 1935 A.L R. 594, 8 R.A. 3; Ram 
Saiup. A I.R. 1935 All 446. 1935 A.L.J. 476; Lalji. 4 P.L J. 609 ( 623) (F.B.)j Nibaran v. 
Akshoy, 21 C.W.N. 948; Ram Dayat v- Dwarka, 20 O.C. 223; Panchu v. Jumman. 6 

O. W.N. 848. 1929 Cr.C. 589; lyavoo v. Thayammal, 18 Cr.LJ. 977 (Bur.); Abdul 
Husstin V. Mohamed Ibrahim, A.I.R, 1937 Rang. 526. The cases of Ambiea Tttcary, 

1 PLJ. 206, and Sukhdeo, 2 PL.J. I, in which it was held that this clause did not 
apply to a Provincial Small Cause Court, have been overruled by Lalji Tewori, 4 

P. Lj. 609 (FB.) cited above. A similar opinion (obiter) expressed by Chamler, J., 
in — Ajudhia v. Ram Lai. 31 All 197 (200, 201) has been disapproved of in 39 AIL 
657 (F.B.) and 4 P.UJ. 609 (F.B). But a Provincial Small Cause Court is not 
subordinate to the High Court— /n te Ram Prasad. 37 Cal. 13 (22), 4 IC 6, 10 
CfLJ. 454; Lal;i, supra. The Mamlatdar's Court is subordinate to the District Judge 
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— Curtmafft v. Sarasimha, 5 Bom.L.R. 206; Narayan v. Tukaram, 9 Bom.L.R. 895. 
The Presidenc}- Small Cousc Court is subordinate to the High Court in its Appellate 
Side The words “principal Court ol ori^al civil jurisdiction," when applied to the 
High Court, do not mean only the Original Side of the High Court, but apply to 
the Appellate Side also — Jamnadas v. Sabopathi, 36 Mad. 138j Kalyanjee v. Ham 
Dccn, 48 Mad. 395, 48 ML.J. 290, 26 Cr.LJ. 801. The Village Munsiff is subordinate 
to the Distnet Judge — Sundar Lol, 6 AXJ. 796, 10 Cr.L.J. 437. A Village Panchayet 
when it is exerciang jurisdiction in civil matters is a Civil Court, and is subordinate 
to the principal Court of original civil junsdiction, vtz., the District Judge, (though 
in many other respects it is subordinate to the Collector) — Salig Ham, 52 All 1018, 
32 Cr.L.J. 558 (559), 130 I.C. 488, 1930 ALJ. 1520, 1931 CrC 200, AI.R. 1931 All. 
141. Ind. Rul. 1931 All. 280; C/iai>-a«. 35 Cr.LJ. KKO. 149 I.C. 1239, 1934 AL.J. 339, 
AIR 1934 All. 216, 1934 CrC. 326. See also Lakshmamah, 1933 MW.N. 1423. It 
should be noted that the latter part of sub-section (3) is now restricted to civil Courts 
only, whereas under the old law, it applied to any Court and the words used were 
“the pnncipal Court of original jurisdiction" which included a Criminal and a Revenue 
Court; and therefore it was held that in respect of an execution proceeding in a 
Revenue Court under the Agra Tenancy Act from which no appeal lay, the pnncipal 
Court of onginal junsdiction was not the District Judge but the Collector — Ajudhia 
V Ram Lai, 34 All 197 (202) See also Lalji, 5 P.L.J. 609 (621). The present law 
hat made no provisions for such cases. « 

632. Clause (a)s — Where appeals he to more than one Co^rt, the Appellate 
Court of infenor junsdiction would be the Court to which the original Court must be 
deemed to be subordinate— Ram Rrislma v Mohan Lai, 8 N.L R. 57, 13 Cr.L J 498. 
Thus, the Subordinate Judge would be held to be inferior to the District Judge and 
not to the High Court, even though the appeal m the particular instance would he to 
the High Court— la^s/imort, 2 Bom. 481; Anant Ramchandra. 11 Bom. 438 So also 
the Recorder's Court at Rangoon is subordinate to the High Court for the purpose of 
this section, though in the particular case the appeal may he to the Pnvy Council— 
Madutay v. Elderton, 22 Cal 487. 

633. Clause (b) "Or proceedini” These words have been added in 
deference to the opinion expressed by Chamier, J., in Ajudhia Ptosad v. Ram Lai, 34 
All 197 (200). In this case a suit was brought in the Court of the Assistant Collector 
for arrears of rent exceeding Rs. 100, and in execution proceeding thereof certain false 
statements were made. The suit being one for rent exceeding Rs. 100 was appealable, 
but the execution proceeding was not appealable according to the provisions of the 
Agra Tenancy Act. The question arose — to which Court was the Assistant Collector 
subordinate and to determine this question it was necessary to decide whether clause 
(b) or clause (c) of sub-section (7) of the old section was applicable. It was 
contended that since the 'case' being one for rent exceeding Rs. 100 was appealable 
(though the execution proceeding was not), clause (b) would apply; but the Judges 
held that the word 'case* in clause (b) included ^ecution proceedings, and since the 
execution proceeding in the present case was not appealable, clause (£>) could not 
apply, as that clause applies only where an appeal lies. The case was therefore governed 
by clause (c) of sub-scction (7). 

634. Sub*8ection (4) — Abetment: — A distinction has been drawn between 
the abetment of an offence mentioned in clause (b) of sub-section (1) and the abetment 
of an offence mentioned m clause (e). Since clause (c) speaks only of offences 
committed by a parly to the proceeding, it follows that no complaint by Court is 
necessary in respect of an abetment of an offence mentioned in clause (c), if the abettor 
was not a parly to the proceeding — Ghansham, 32 All. 74 See Note 629, ante. But in 
the case of offences mentioned in clause (b), an abettor cannot be prosecuted without 
a previous complaint by the Court, even though he was not a party to the proceeding, 
because no mention is made of a 'party’ to the proceeding’ in clause (b)— Rom Bdas 
V. Lachmi Pfarain, 45 All. 140. 



668 THE CODE OF CRIMINAL PROCEDURE iCHAP. XV. 

Under sub-section (4) of this section an "offence" under the Section includes 
abetments and attempts, so that if a complaint of tlie Court is necessary in the case 
of the substantive offences it is also necessary in the case of abetment — Assudomal 
Ramandas v. fhamandas Hotckand, A.I.R. 1940 Sind 100 (101). 

Under this sub-section the previous sanction of the Magistrate is necessary for 
a prosecution under sec. 193|120Q, I. P. Code — Malhuranath, 33 Cr.LJ. 657, A.IR. 
1932 Cal. 850, 1932 Cr.C. 881. Ind Rul. 1932 Cal. 561. It.Tiould be violating the 
spirit underlying sec. 196A, Cr. P. C, if a person were allowed to be convicted of 
an offence under sec. 120B, I. P. C, even though his prosecution under that section is 
neither sanctioned by the District Mapstratc nor was within the contemplation of 
the officer making the complaint under sec. 476 — BkikhaTt, A.I.R. 1934 Pat. 561 (563), 
15 P.L.T. 523. 

' 634A. Sub'secUon (5) — Withdrawal of complaint: — Sub-section (5) 
applies only where a complaint has been made by a public servant, and not by a Court 
"Where a ^lagistrate has made a complaint in respect of an offence under sec. 211, 
I. P. Code, the complaint is deemed to have been made sub-section (1), clause (5). 
by a Court and not by a public servant. Consequently, sub-section (5) does not 
apply, and the District Magistrate has no power to order the withdrawal of the 
complaint— /?a»« Prasad, 49 All. 752, 25 A.L.J. 639, 28 Cr.L.J. 543. The District 
Magistrate could direct the withdrawal of the complaint if an appeal had been made 
to him under sec^476B. 

A Sub-Dlvisional Magistrate passing an order under sec. 144, Cr. P. Code and 
making a complaint for the prosecution of the accused under sec. 188, I. P. Code for 
disobedience to that order, acts as a public servant under sub-sec. (1), clause (s) of 
this section, and not as a Court. Consequently sub-section (3) of this section does 
not apply. The Sub-Divisional Magistrate is subordinate to tlie District Magistrate 
and not to the Sessions Judge (see sec. 17). An application for withdrawal of the 
complaint under sub-section (5) is to'be made to the District Magistrate, and not to 
the Sessions Judge— A/aini Misser, 6 Pat. 39, 28 CrL.J. 353j Na^u Servat, 57 Mad. 
1101, A.L.R. 1934 Mad. 544, 67 M.LJ. 195. 35 Cr.L.J. 1134, 150 IC. 773, 1934 
M.W.N. 483, 1934 Cr.C 799. A.I.R. 1934 Mad. 473. 40 M.LW. 90. An application 
for withdrawal of a complaint under this section is not by way of appeal but is one 
by way of revision. An order of dismissal should not be passed to the applicants 
prejudice witliout his being heard cither personally or by pleader — Nagu Servai, supra. 

No appeal lies against the refusal of a public servant to file a complaint under 
sec. 188, I. P. Code — Maruda Pillai v. Naiayanaswami Pillai, 40 Cr.L J. 568, 181 I.C. 
557, AIR 1939 Mad. 336, 1939 M.WJ4. 119. 49 ML.W. 387. 11 R.M. 830 No 
appeal lies to the Distrirt Judge from an order of a Munsiff declining to make a 
complaint in respect of an offence under sec. 183, I P. C., which is mentioned m 
clause (1) (a) of this section — Bajrang A/orwari v. Durga Prasad, A I.R. 1937 Pat. 
31 (32), 1936 P.W.N, 747, 166 I.C. 870, 38 CrLJ. 292, 9 R.P. 350. 3 BR. 226. But 
in such a case the District Judge may make a complaint as an administrative order 
and since the District Judge is apparently entitled, under the provisions of section 
193 (I) (a), to make such a complamt. the fact that Subordinate Judge has refused 
to make a complaint does not appear to affect the matter — Ramesh Chandra v. 
Mohan, 42 C.1\'.N. 531. A Munsif refused to make a complaint in respect of an offence 
under see. 1S5, I. P. Code. On appeal the District Judge directed the prosecution. 
Held that when an Appellate Court in the eTcrcise of its authority under section 
193 (1) (a), Cr, P. C., directed the institution of a complaint under sec. 185, I. P. C.. 
the order was not open to appeal — Yusuf Ah v. Laehmi, A.I.R. 1931 All. 630, 53 All. 
591. 1931 Cr.C’ 926. 132 I.C. 419, 1931 ALJ, 366j or to resnsion under see. 115, 
C P. Codc^Ramesh Chandra v. Hari AfoKan. 42 CW.N, 531. But the question 
involved is one which can properly be raised by a Rule to show cause why the order 
cf the Magistrate taking cognizance of the complaint by tlie Judge should not be 
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set aadc for want of jurisdiction (Per Patterson, J.) — Rantesh Chandra v. Hart 
Mohan, supra. See also Note 1257. 

Tlie ruling reported in 27 Cr.LJ. 1247, 98 I C. 63. 3 OW.N. 757, A.IR. 1927 Oudh 
51 {Emp. V. Pam Nath) seems to surest that the Court making a complaint can 
request the Magistrate to allow its withdrawal in accordance with the provisions of 
sec. 248. Cr. P. Code. 

Ordinarily the High Court will not entertain a revision against uhat purports to 
be no more than a complaint — Abdul Jalil Khan v. Emp , A.I.R. 1936 All 354 (356), 
1936 A.LJ. 373, 1936 A.WR. 210, 1936 Cr.C. 418, 162 IC. 755, 1936 A,L.R. 468, 
37 CrLJ. 713. 

634B. Miscellaneous: — Dismssal far default : — ^There is no provision in the 
Cr. P. C., which warrants the Court in rejecting or dismissing the application of the 
Public Prosecutor because of his failure to appear at tlic time the application is called 
on for dismissal The Court is bound to consider the application on its meats, even 
though the party who makes it is not there to help the Court — Copal Siddeshwar, 32 
Bom. 203 (205). 

Review: — ^The Court has no power to revnew its order under this section, because 
the Cr. P. C., contains no provision giving jurisdiction to a Court to review orders 
passed under it — Copal Siddeshicar, 32 Bom. 203 (204). See also Notes 1248 and 
1255A. 

RevivjJ of proceedings: — ^IVhcn the public servant concerned withdrew the 
proceedings originally instituted by him, it is definitely undesirable that they should 
be revived by a person who was not a public servant— A/arf/iu Sudan v Haiidas, 44 
C.W.N. 1011 (1013). 

Costs:— The powers of the Civil Procedure Code as to costs cannot be imported 
into a criminal proceeding. The proceeding under sec 195, Cr P C, though taken 
in a Gvil Court, relates to a cnminal matter taken under the Cr P. Code and the 
Court has no power to give costs under sec 195. Cr P Code — Bkolanatk v. Puma 
Chandra, 25 C.WN 661, following Mahomed Dustagh Sahtb v Mahomed Karmuddin, 
2 Weir 196 and Btshen Dai v. Rahamat Khan, 5 PR 1915, 28 1C 329, 16 CrLJ 
281. See also 13 IC 99, 13 CrLJ $5 14 CrLJ. 422, 20 IC. 406? 17 CrLJ 184. 33 
I.C. 824. 

See Note 1255A. 

Malicious prosecution: — Proceedings relating to the granting of sanction under 
sec 195, Cr P C, come within the meaning of the term "prosecution” for the purposes 
of a suit for damages for maliaous prosecution — Robindra v Jogendra, 33 C iv.N. 
79, AIR. 1928 Cal. 691, following Naiendia v fyotuh, 27 CWJvf. 387, 49 Cal. 1035, 
67 I C 705 See also Nagarmull v. JaharmuH, 35 Cr.LJ. 925, 148 IC. 1129, 60 Cal. 
1022, A.IR. 1933 Cal 909. 

196. No Court shall take cognizance of any offence punish- 

Prosecution for offences able under Chapter VI or IXA of the 
against the State. Indian Penal Code (except section 127), 

or punishable under section lOSA, or section 153A, or section 
294A, or section 295A, or section 505 of the same Code, unle.ss 
upon complaint made by order of, or under authority from, (Ik; 
Provincied Government, or some officer empowered by tin; 
Provincial Government in this behalf. 

Amendments: — ^The words “or IXA” have been added by sec 3 of Act Xy.Y.iy, 
of 1920 (Election Offences and Inquines Act). 

The words "or section 295A’' have been added by the Criminal Law 
Act. 1927 (XXV of 1927). - " " 
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Ths words "the Provincial Government or some officer empowered by the Provincial 
Government” have been substituted for "the Gov’emor-General in Council, the Local 
Government or some ofRcer empowered by the Governor-General in Council” by the 
Government of India (Adaptation of Indian Laws) Order, 1937. 

634C. A complaint of an offence under section 171E (falling under Chapter 
IXA) of the I. P. Code requires a sanction under this section — Ptmnustcamy, 42 M L.J. 
139, 23 Cr.L.J. 148 

A Magistrate has no jurisdiction to inquire into a complaint in respect of a false 
return of election expenses, unless the oimplaint is made by order of the Government — 
Labh Sin|fi v. Nannjan, 6 Lah. 188, 26 P.L.R. 379, 26 Cr.L.3. 1234. 

635. Object and scope of section: — ^The object of this section is to prevent 
unauthorised persons from intruding in matters of State by instituting State prosecutions, 
and to secure that such prosecution shall only be instituted under the authority of 
the Government — Bal Gangadhar THak, 22 Bom. 112 (125). 

This section does not control the powers of a Magistrate under the Code, but 
only prevents a Court from taking cognizance of certain offences without there being 
a complaint made by order of or under authority from the Governor-General in Council, 
the Local Government or some officer empowered by the Governor-General in Council 
in this behalf — Brahma Nand v. Emp., A.I.R- 1939 All. 682 ( 683), 1939 A.L.J. 779, 

I L.R. 1939 All. 924. 

636. Compltunt: — A complaint which did not set forth the concrete facts 
relied on as constituting the offences but merely copied out the words of the sections of 
the Penal Code was held to be defective— P«fin. 16 C.W.N. 1105, 13 Cr.LJ. 609, 15 
C.LJ. 517. But a complaint is not defective merely because It does not set out the 
speeches or the dates of the speeches, and the alleged seditious words whidj are 
subject-matter of the charge. Even if it were defective, this is at most an irregularity 
curable by sec. 537-C/jidamtar«m. 32 Mad. 3 (11), 5 M.L.T. 11, 1 I.C. 22, 9 Cr.LJ. 
108s Narayana. 23 Cr.LJ. 401. 77 I.C 481. A.IR. 1925 Mad. 106. It is not necessary 
that the complaint must consist of allegation made on calh or reduced to writini. An 
application by the Superintendent, C I. D . coupled with his oral allegations was a 
siilTicient complaint — Apurba, 35 Cal. 141 (151), 7 CL.J. 49. 

A letter of the Local CoN’emment according sanction for prosecution of a certain 
person under sec. 121, I. P. C, is not a complaint, though it may be taken as an 
authority to make a complaint — Skamal Khan, 1890 P.R. 16. The person who signs 
the letter of authority is not the complainant, and it is not necessary to take his 
examination under the law. The person who armed with the authority makes the 
application to the Court for the apprehension of the accused is the complainant and his - 
examination is to be taken — Apurba Krishna Bose, 35 Cal. 141, 7 CL.J. 49 (Bande 
Malaram case). 

637. Order or authority: — Form and eonlents : — ^This section does not pres- 
cribe any particular form of order and does not even require the order to be in xeritlng. 
No special mode is laid down in the Code whereby the order or sanction of Government 
is to be conveyed to the officer who puts the law in motion — Bal Gangadhar Ttlak. 
22 Bom. 112 (124,150). l>’hat the Court has to see is whether the complaint has 
been made by the order or under the authority of the Government — Chidambaram, 
32 Mad. 3 (9). A telegram sent by the Cowmment expressly authorising the Public 
Prosecutor to file a complaint against the accused for an offence under sec. 124A, 

I. P. C , is a perfectly valid authority — Varadarajulu Koidu, 42 Mad. 180 (182). 

A sanction under this section should be expressed with sufficient particularity and 
with strict adherence to the language of the sectiort. The sanction should not be give” 
in the abstratt which may float about the xrorld like a bit of thistle-down until it comes 
in contact with some possible prosecutor — Apurba Krishna. 35 Cal. 141 (149, 151). 
But the sanction need not yet be very particular about its contents, pnnnded its meaning 
and intention are clear. WTiere the letter of authority sanctioning prosecution for 
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sedition did not specify the name of the accused, but simply described as the “printer 
of the newspaper Bande Mataram’’ and his name was supplied at the commencement 
of the Police Court proceedings, it was held that this was a sufficient compliance with 
the section as the accused was sufBdentljr indicated from the first — Apurba Krislmp, 
35 Cal. 141 (150), 7 CL.J. 49. A sanction for the prosecution of the accused in the 
aKernative for offences under sec 121 or under sec 121A is not defective on the ground 
that it does not specify with sufficient clearness the section or the offences in respect 
of which it. is gi^n — Pulhen Veettl ^un/i>. 42 M.LJ. 108, 23 Cr.LJ. 203. IVhere 
the persons to be prosecuted were named, the offences and the period of their activity 
specified and the particular sections of the Penal Code set out, the mere circumstance 
that these persons were not described as the members of the Revolutionary Society 
the existence of which was sought to be proved at the trial, did not affect the validity 
of the section— Pulm Behary Das. 16 CW.N. 11(6, 13 CrLJ. 609, 15 CLJ. 517, 16 
I.C 257. The section does not lay down any particular form in which the sanction 

( should be accorded; sanction must be deemed sufficient if it names the persons to be 
prosecuted and specifies sections under which they are alleged to have committed the 
offence, as also the period of their activity. The sanction is not defective if it does not 
contain the objectionable utterances for which the accused are prosecuted under sec. 124A, 
I P. Code— /fiiAcn Smgh. 25 CiLJ 279, 16 IC. 871, AIR 1923 Lah. 333. In a 
prosecution of sedition, if the sanction contains the name of the printer, publisher, editor, 
etc, of the newspaper, the name of the newspaper, the offence committed and the 
particular section of the Penal Gide. and refers to “certain articles” appearing in the 
newspaper, the fact that the sanction does not speafy the exact artteJe complained 
of does not make the sanction insufficient or invalid — Bal Cangadhar Ttlak, 22 Bom 
112 (124, 150) The intention of the Legislature Is to ensure that no prosecution for 
an offence specified in sec 19$ should be launched except on a complaint authorised 
by the (government, and if this intention is given effect to, it is immaterial whether or 
not all the facts on which the complaint was to be based were stated in the authority 
with meticulous precision It is not necessary to set out any fact other than the fact 
that the accused had committed an offence under a certain section of a certain Act— 
Nga Aung. 2 BurLJ 196, 25 CrLJ. 193. AIR 1924 Rang 65 (66). Where the 
sanction contained a misdescription of the newspaper article on which the prosecution 
was based, and tffis was rectified by a subsequent sanction filed in the course of the 
trial, it was held that the petitioner was not prejudiced and the defect was cured by 
sec. 537— Apurba, 35 Cal. 141 (152), 7 CLJ. 49. 

It is not necessary that the actual words of the complaint should be sanctioned — 
Varadarajulu, 42 Mad 180 (182); Chtdatnbaran, 32 Mad 3 (9) IVhere the order 
of the Government directing the prosecution (for sedition) states the persons to be 
prosecuted, the sections under which the institution of the criminal proceedings is 
authorised, and, in general terms, the times when the seditious speeches were delivered, 
it is not necessary that the actual words of the complaint must be expressly authonsed 
by the Local Government— CAidawt&arom, supra; Varadara/ulu, 42 Mad. 180 (184) 

IVhere the telegram sent by the Local Co\-ernraent expressly authorised the Public 
Prosecutor to file a complaint against V, under sec. 124A, I P. C., and to act imme- 
diately if the District Magistrate thought it ad«sable after consulting him, and formally 
enjoined the District Magistrate to submit the complaint prepared "for issue of supple- 
mental sanction" held that the last sentence must be read apart from the first portion 
of the telegram and did not limit the authonty given, and a coraplamt filed in pursu- 
ance of that telegram but without any supplemental sanction was not illegal. Further, 
the words "if the District Magistrate thought it adiisable after consulting him" do not 
mean that consultation was essentially necessary before the filing of the complaint — 
Varadarajulu Na'du. 42 Mad. lEO (182). 

IVTiere the authority to prosecute was not pwn to any determinate person, but the 
order sanctioning the prosecution was communicated to the District Magistrate, the 
Public Prosecutor and the senior spedal Judge, and a prosecution was initiated by th? 
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Additional Public Prosecutor, held that the fact that the order of authorisation not 
given to any deternunate person did not affect the legality of the trial, and that the 
alleged defect in the order was curable by sec. 537 — Kutiy Moopan, 4i M.L.J. I66s 
Apurba, 35 Cal. 141 (151). 

Stgna/«re : — The authority under sec. 196 need not, in the case of a Local Govem- 
n'ent, be signed personally by the Ueutenant'Go\*emor; it is enough, if it is signed by 
one of his accredited or Gazetted ofRcers (e.g., the Chief Secretary in this case) — 
Apurba, 35 Cal. 141 (152), 7 C.LJ. 49. The sanction must be signed by the Chief 
Secretary to the Government. An order rigned by the Deputy Secretary on behalf of 
the Chief Secretary is not legal — OiiuUa v. Betti MadJiab, 50 Cal. 135. 

Provincial Government :L-The sanction must, in order to satisfy the section, have 
been the act of the Local (now Provindal) Government, and not of a single member 
of such Government. A telegram conveying sanction of Government purporting to come 
from the Chief Secretary is not sufBcient, because an individual member of Government 
cannot purport to act in the name of the Government — Varadarajulu Naidu, 42 Mad. 
885 (890, 896). 

Where a sanction was duly given by the de facto Local (now Provincial) Government 
under this section, and no objection was made thereto at the trial, it nas not open 
to the person convicted at the trial to challenge the sanction in appeal before the 
High Court, on the ground that the I.ocaI (now Provincial) Government granting the 
sanction was not legally constituted and had no authority to sanction the prosecution 
— Pidm Behari Das. 16 C.WN. 11C6 (1113), 13 Cr.LJ. 609. 15 C.LJ, 517, 16 I.a 257. 

In the case of a sanction to prosecute under this section, the Governor is certainly 
not required to exercise his individual judgment; but that does not mean that in 
e-Tercising his individual judgment he is acting unlawfully and that his act can ^ 
called in question in a Court of Law. There is nothing in the Government of India 
Act, 1935 (26 Geo 5, Ch 2), which imposed a legal obligation upon His Excellency 
the Governor to consult his Ministers before sanctioning the prosecution of the accused 
^Balliwala. 39 Cr.L.J. 938 ( 941), 1938 M.W.N. 529. 48 M.L.W. 170, 177 I.C. 747. 
A.I.R. 1938 Mad. 758, (1938 ) 2 MLJ. 416. 11 R.M. 375. 

638. Want of sanction and complaint: — Absence of sanction under this 
section vitiates the whole proceedings — Barindra, 37 Cal. 467 (493). Even a sanction 
given after the filing of the complaint does not fulfil the requirements of this section— 
Varadarajulu Naidu, 42 Mad. 885 (888), AIR. 1920 Mad. 928, 51 I.C. 343, 20 CrLj- 
.455, 37 M.L.J. 81; Barindra. 37 Cal. 467 (492), 11 Cr.LJ. 453, 7 I.a 359. 14 CWN 
ai4.' VenkalaTomiah, AIR. 1938 Mad 130. 1937 M.W.N. 996, 46 ML.W. 709, (1937) 

2 M LJ. 862. l^'here the law dearly says that it is a condition precedent to the prosecu- 
tion that a sanction shall be obtained from the Local Government, it is not open to any 
subordinate authority to override the pnn'islon of the law by saying that the offence 
falls under another section of the Penal Code and that no sanction is necessary for 
the prosecution under that section — Ram Nath, 47 All. 268, 22 A.LJ. 1106, AhR- 
1925 AU. 230. 84 I C. 714, 26 CrL.J. 362. For the contrary view see Matanlal. 35 
CrLJ. 1097, 150 I.C. 623, A.I.R. 1934 Nag. 71, 1934 Cr.C. 276. where all the cases 
on the point were discussed. 

But where the accused was prosecuted upon a sanction of the Local Government 
without a formal complaint, and no objection was taken to the absence or irregularity 
of the complaint at the trial, the defect did not affect the trial, and the irregularity or 
insufficiency of the complaint was cured by sec. SST—Sicami Dayal, 1903 P.R. 

7 CriJ. 353; Pubn Behari, 16 CWN. IK® (1112). 

Dejf Clive sanction : — If the sanction is defediw in certain parlicubrs, e t. if *he 
sanction for prosecution under see 124A, I. P. Code, only refers to "certain articles 
appearing in a newspaper, without specifying those articles, but no objection is taken 
by the accused as to the irrcgulanly of the sanction during the commitment proceedings, 
the Judge presiding at the High Court Sesaons can, in his discretion under sec. 532, 
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accept the conmitnent— Bai Can^adkar T3at, 22 Bom 112 (124, 125), following 
Mojion, 9 Bom. 2S3 (FB). It should be noted that the case of 9 Bom. 288, which 
was followed in Tilci's cast, was one rchling to sec 197 and not sec. 193, Jenkins, C J. 
(in Barindta, 37 Cal. 467, 492), therefore, doubted whether it was correct to follow a 
ease under sec 197 while gi^ng a decision under sec 196. 

Com,'’li:incnf In Rfg. v. Vinajak Dfiotar, 8 BomH.C.R. 32 (Crown Cases) an 
order sanrtioning prosecution of a highly placed Mapstrate directed that the complaint 
should be filed by a responsible I. C. S. Magistrate specifically named. It was held 
in that case that it was clear that the Covemment intended that that particular I. C. S. 
gentleman should file the compla'nt and no other, that the Government clearly thought 
it adi'i'iable that this particular ccnlleman should con«idcr the case aga-nst the accused 
and select such act of h‘s as he deemed suitable and proper for the subject of a 
charge, and that it was not the intention of the Government that this power of discri- 
mination should be delegated to some other person of a lower rank. But where the 
order of the Government sanclionins the ptosccut'Cm for sedition was: "The Deputy \ 
Inspector-General of Police, Railways and Cl D, is requested to depute an officer i 
of the Speaal Branch, C. I. D , of Uie rank not lower than that of Inspector of Police, 
to prefer a complaint in the Co’jrt of the District Magistrate of Ncllore,” and the 
Superintendent, Special Branch, C I. D, lor the Deputy Inspector-General of Police, 
Railways and C I. D.. deputed an Inspector of Po’ice, Special Branch. C I D , to 
file the compla'nt, it cannot be said that the prosecution is pot properly filed because 
the Inspector was not deputed by the Deputy Inspector-General himself The Govtm- 
trent clearly had no intent’on that any particular cfTiccr should file the compla'nt — 
BalUuela. 39 Cr L J 938. 1938 M W.N. 529. 48 M L \V. 170, 177 I C 747, A I R 1938 
Mad. 758, (1938) 2 MLJ. 416, 11 RM. 375. 

Prosecution for other offences not mentioned »n sanction: — 
\Vhere an order under sect'on 196 authonsed a particular officer to prefer a complaint 
of "offences under sections 121A. 122. I P C. or under any other section of the said 
Code which may be found apphcable to the case" and the Magistrate prosecuted 
the accused and committed him m respect of an offence under sec 121, I P C, It 
was held that smee the offence under sec 121 required a sanction under this section, 
and it was not speafically mentioned m the sanction, the commitment in respect of an 
offence under sec. 121 was il'egal— Bari«rffo Kumar. 37 Cal 467 (491) The reason is 
that the power and discretion of determining whether cognisance shall be taken in 
respect of an offence mentioned in this section cannot be delegated by the Local 
Go«niinent to any other body of persons, and if the Magistrate is allowed to prosecute 
a person for an offence referred to in this section sshen such offence was not specifically 
mentioned in the sanction, it means a delegation of power to the Magistrate which 
cannot be sustained In the words of Jenkins. C. J.. "The pol.cy ot the safeguard 
conta ned in see. 196 is manifest: the maintenance of this control is of the highest 
importance; and it is beyond the competence of the Local Government to delegate to 
any other body or person, this controlling power and the discretion which it implies 

It Would be opposed to the true intendment of sec 196 for the Local Government 

its order to give its legal or other advisers a roving power to determine under 
^hat section of the Chanter proceedings should be taken, and to abandon to them the 
discretion and resoonsibility that properly belongs to itself " — Barindra Kumar, 37 CaL 
467 ( 489. 490, 491). 14 C.^Y.N 1114, 11 CrLJ. 453. VOiere sanction is granted by 
the Local Government for the prosecution of certain persons for an offence in respect 
of an act which is precisely defined in the order granting the sanction, the order cannot 
.be treated as an authority for a prosecution in respect of an offence wh'ch is absolutely 
dinincl and is alleged to l^a^•c been comTiwtted on an occasion different from that 
specified in the order— -I/. Pathada, 3 BurLJ- 178, 26 CrL.J. 245 (246). So also, 
where the Local Government gave sanction to prosecute a person for an offence under 
sec. 121, I. P. Code, the Court has no power to charge and convnet him for an offence 
under sec. 124A, I. P. Code — U. £/ya«. 4 Rang 131, 27 CrXj. 1075. But a sanctlott*^ 
CR.^ 
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under section 124A authorises a prosecution under secs. 124A and 114, I. P. Code— 
ChidambaTam, 32 Mad. 3. 

IVhen the letter from a Deputy Secretary to the Government of Bengal sanctioned 
prosecution for an offence under sec. 4 of the Explosive Substances Act (VI of 1908) 
read with sec. 120B, I. P. C , for an offence under sec. 436, I. P. C., read with sec. 120B, 
I. P. C., and for such other offence or offences as may be disclosed In the evidence 
and the accused was also charged with and tried for an offence under sec. 5 of the 
Erploave Substances Act, held that the conviction under sec. 5 of the ETplosi\’e 
Substances Act was legal — Afadhtt, 37 C.WJ'I. 934 (936). See also Nalhu Ram, A.I.R 
1934 All. 982, 4 A.W.R. 672, 1934 A.LJ. 1088, 1934 Cr.Q 1302. 

So also, it is not illegal to prosecute rrithout a sanction a person for an offence 
for which no sanction is necessary; thus, where a person has committed an offence 
under sec. 122, 1. P. C , and by the same act abetted the offence of dacoity; the fact that 
the Government refused sanction for the former offence would be no bar to his prosecution 
for the minor offence of abetting dacoity, for which no sanction is necessary — Ancmt 
Puranik. 25 Bom. 90 (94). 


196A. No Court shall take cognizance 
Prosecution for certain of the offence of criminal’ conspiracy punish- 
pira^. ° able under section 120B of the Indian Penal 

Code, 

(1) in a case where the object of the conspiracy is to 

commit either an illegal act other than an offence, 
or a legal act by illegal means, or an offence to 
• which the provisions of section 196 apply» unless 
upon complaint made by order of, or under autho- 
rity from, the Provincial Government or some 
officer empowered by the Provincial Government 
in this behalf, or 

(2) in a case where the object of the conspiracy is to 

commit any non-cognizable offence, or a cogni- 
zable offence not punishable with death, trans- 
portation or rigorous imprisonment for a term of 
two years or upwards, unless the Provincial 
Government, or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by 
the Provincial Government has, by order in writing, 
consented to the initiation of the proceedings: 
Provided that where the criminal conspiracy is one to which 
the provisions of sub-scction (4) of section 195 apply, no such 
consent shall be necessary. 

. Amendment: — ^The words "the Provincial Government or some oHlccf empower^ 

b/ the Pro\-inda! Government” and *Tnn.indal Government” have been subslituteo 
for "the Governor-General in Council, the Local Co%tmment or some officer empowered 
b> the Gm-emor-Cencral in CounoJ" and "Local Go%'cmment'' respectively by the 
Covcmmcnl of India (Adaptation of Indian Laws) Order, 1937, 

640. Scope: — ^This section applies only to a prosecution for conspiracy punish- 
able under sec 120B of the Penal Code, and not for abetment by conspiracj- punishable 
under sec. 109 ol that Code— /IbdKl Salim. 49 Cal. 573, 26 CWN. (380. 34 CXJ. 279. 
23 Cr.LJ. 657, A.I.R. 1922 CaL 107, 69 I.C, 145; Abdul Rahman, 3 Rang. 93, JG CrLJ* 
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■1329 (1332). This’section only proMbits the entertainment of certain kinds of’co'm- 
- plaints for conspiracy punishable under sea 120B, I. P. C., without the sanction of 
• Government, but it does not alter the former law, for instance, complaints for the 
principal offence committed by a co-conspirator in pursuance of the conspiracy or for 
abetment by him of any such off«ice comimtted by one of the other co-conspirators 
under sea 109, I. P. Code — Muhammad Bachal, 35 Cr.L J. 812, 148 I C. 678, A I.R. 
1934 Sind 4, 1934 Cr C. 89. This section deals only with the case of criminal conspiracy 
and not with that of abetment of an offence or an attempt to commit that offence — 
Bhikari, AIR. 1934 Pat 561 (563), 15 IC. 282, 13 Pat. 729, 15 P.LT. 523, 1934 
Cr.C 1215, 36 CrLJ. 17. t\’here there is no allegation of criminal conspiracy in the 
complaint, nor docs the complaint disclose any charge of criminal conspiracy, but the 
allegation in the plaint merely incidentally involves a charge of conspiracy, no sanction 
is necessary’ under this section — Nune Panakafu v. Savulu, 52 Mad. 695, 30 CrL.J, 
191 (198). 

IVTiere the accused was charged under sea 404, as well as sec. 404 read with 
Sec. 120B, I. P. Code, but the Magistrate overlooked the fact that the offences under 
sea 404 read with sec. 120B required sanction of the Local Government under sec. 196A, 
Cr P. Code, and proceeded with the trial without sanction, held that the proceedings 
under sea 40411208 must be dropped, and the case should proceed only under sec. 404 
—Sukumar v. Mofizuddm. 25 C.WN 357 (359), 22 CrLJ. 455 But where there were 
two accused, and one of them was charged and com^cted under secs. 384 along with 
120B, I. P C, and the other under secs 3841114 along with 120B, and no sanction of 
the Local Government was obtained, held that the requirement of sanction could not be 
e\’aded by treating the first accused as convicted under sec 384 only and the second 
accused as convicted under secs 384|114 only. The charges requiring sanction and 
the charges not requiring sanction could not be separated m this way The convictions 
must be set aside But it would be open to the prosecution to proceed afresh against 
the first accused under section 334, I. P C , and against the second accused under 
secs. 384|114, without requiring any sanction— Mberon. 57 Cal 99, 33 CW.N. 834 
(835, 836), 31 CrLJ. 995 Initiating a prosecution under sea 120B, I P C, without 
the sanction of the authonty referred to in sec. 196A, Cr P Code, is ab tmtio illegal, and 

subsequent addition of charges which do not require such sanction cannot cure the 
.illegality— Rahman, supra. If proceedings are taken on a charge of criminal 
conspiracy punishable under secs 467 and 471, I P. Code, without the sanction of the 
Local Government, and the case proceeds to the stage in the Sessions Court when the 
opinions of assessors are taken, the whole proceedings from the commitment up to the 
trial are illegal, and the Sessions Judge cannot pass judgment. The only course is to 
obtain the sanction of the Local Government, to frame a new complaint, and to 
recommence the inquiry under Giap XVIII — llari Charan, 12 Pat. 353, 14 P.L.T. 281, 
1933 CrC. 755 (757), 34 Cr.L.J 938, 145 IC 368, AIR. 1933 Pat. 273. 

The proriso lays down that a sanction under this section for prosecution for 
criminal conspiracy to commit a non-cognizable offence (eg, fraudulently using as 
genuine a forged document or dishonestly making a false claim) is not necessary 
where the Court before which the forged document was used or false claim was made 
makes a complaint in respect of the offence under sub-section (4) of section 195 — 
Kali Singh, 50 Cal 461, A I.R 1924 CaL 53, 24 CrL.J. 949, 75 I C 533. But sub- 
section (4) of sea 195 relates back to offences specified in clause (c) of that section, 
and that clause speaks of certain offences committed by a "party to the proceedings." 
If the offender is not a party to the proceedings, clause (c) and sub-sea (4) of sec 195 
do not apply, and a sanction of the Local Government is necessary under sea 196A— 
Abdul Rahman, supra; Nand Lai, 39 CrXJ 765, 40 P.L.R. 815, 176 I.C. 634, 11 Ri. 
211, A I.R. 1938 Lah. 526. 

If the object of the conspiracy' is to commit forgery, there can be no prosecution 
without the sanction of the Local Gos'enunent. ^^’here, however, the main charge is 
that of cheating, in which it is not necessary at all to mention forgery as the object 
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of the conspiracy (the forgery being committed not for his own sake but in order 
to cheat a person and obtain money from him) the entire charge does not fail la 
consequence of the elimination of the head of forgery as an object of the conspiracy 
charged. ^Vhere the trial starts for an object of the conspiracy, which is beyond 
the cognizance of the Court, the omission of one head which is beyond the cognizanra 
of the Court cannot affect the jurisdiction as regards the rest of the charge. The 
matter would be different, if commitment is made on a charge of committing criminal 
conspiracy for the purpose of faring documents, and subsequently on discovering that 
such a charge requires sanction, another object, that of cheating, is substituted— 
Bishambhaj Nath. 2 O.W.N. 760. 26 Cr.L.J. 1602 (1604, 1606). If cheating is carried 
out by means of forgery, it does not follow that the provisions of sec. 195A would 
apply — Ibid. IVhen the object of a criminal conspiracy is to commit a cognizable 
offence not requiring sanction under this section and the subsidiary object is also to 
employ all the necessary machinery for the concealment of the said offence, involving 
commission of non-cogniiable offences, sanction under this section is not necessarj’— 
Parti Venkata. 35 CrLJ. 631. A.I.R. 1934 Mad. £8. 1933 M.W.N. 1409, 148 IC. 281, 
39 ML.W. 91, 65 M.LJ 193. 1934 Cr.C 118. The jurisdiction of the Court to take 
cognizance of an offence of conspiracy under sec. 120B. I. P. C., depends according to 
the terms of sec. 196A (2), Cr. P. C., upon the object of the conspiracy. If the 
objert is to commit non-cognizable offence, undoubtedly sanction under that section 
is essential to give jurisdiction to the Court The object of the conspiracy has to be 
'determined at the initial stage not only by reference to the sections of the penal 
enactment referred to in the complaint but also upon the facts narrated therein and 
the evidence tendered before the Magistrate. Tliere is recognizable difference between 
the object of a conspiracy and the means adopted to realize that object. If they are 
separable, then, even if the object is sought to be attamed by resort to non-cognizable 
offences, no sanction is necessary. It does not matter if the object is erroneously mixed 
up with the statement of method of attaining it in the body of the complaint R ‘3 
perfectly open to the Magistrate upon the evidence to dissect the facts in order to 
decide the question of sanction— RamcAondro Rango Sauikar v. Emp., 40 Cr.LJ. 579 
(£85). 181 I.C 870. A.IR 1939 Bom. 129, 41 BomLR. 98. 12 RB. 355. 

If the sanction is obtained after the arrest of the accused, and after the examination 
of some prosecution witnesses but before the framing of the charge the requirements 
of this section are fulfilled. -Where proceedings were taken on 14th August in respect 
of an offence under sec. 9 of the Opium Act, and warrants were issued on 18th August 
in resDCCt of that offence only, but after the examination of some prosecution witnesses 
on 23th No\ ember, the Excise Superintendent produced an ’order of Government 
dated 12th September, and then a charge under sec. 9. Opium Act read with sec. 120B, 
I P. Code, was framed on 18th December, held that the Magistrate took cognizance 
in respect of the conspiracy, only when he framed the charge on 18th December, if- 
after the date of sanction, and the requirements of sec. 193A, Cr. P. Code were 
therefore complied with— Afi Mia. 51 Cal. 155, 28 Cr.L J. 466 (467). 

The fact that this section has been inserted in the Cr. P. C, shows that the 
Legislature is anxious that prosecution under sec. 120B, I. P. C., should not be started 
indiscrimmatcly. It would be violating the spirit underl>ing this section if a person 
were allowed to be convicted of an offence under sec 120B. I. P. C, even though his 
prosecution under that section is neither sanctioned by the District Magistrate nor was 
within the contemplation of the officer making the complaint under sec. 476, Cr. P. C. 
— DAilori. 36 CrL.J. 17 (19), 152 IC. 282. 15 P.L.T. 523. A.I.R 1934 Pat. 561. 1934 
Cr.C. 1215. 13 Pat 729 But it was with a view to safeguarding citizens against 
persecution on frivolous charges of crinunal conspiracj* that sea 196.\, Cr. P. C, was 
enacted at the same time as sea 120B, I. P, C. inysting upon the prex-ious approral 
of Government or of some senior and specially empowered Magistrate before such 
p'oered-ngs can be even initiated. If this safeguard is ignored by Magistrate, they 
should he suitahlv ar!monUh»fl. But tthen » Jnifi.'ited and has ended In 
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con\iction, it is ob\"ious that there never vras any innocent person to be protected from 
persecution In other words, sec. 196A was deagned to safeguard persons from frivolous 
accusations of criminal conspiracy, not as a loophole of escape for persons committed 
after full magisterial inquiry on a diaige of ciicimal conspiracy or convicted after full 
trial of criminal conspiracy — VenkataTomiah, A.I.R, 1938 Mad 130, 1937 M.W.N. 996, 
46 ML.W. 709, (1937) 2 M.LJ. 862. 

. UTien the charge is of criminal conspiracy to commit a cognizable ofience which 
is punishable with death, transportation, or rigorous imprisonment for a term of two 
years or more, no consent of the Local Government, etc , is necessarj’ — Ram Das, 35 
Cr.LJ. 1349 (1352), 151 I C 442, 1934 AL.J. 852, AI.R 1934 All 61. 1934 CrC. 139} 
Ramjanam, A.I R 1935 Pat 357, 16 PXT. 348, 155 I.C. 866, 36 Cr L J. 856i Mohammad 
rotub. 33 Cr.L J 373, 137 I.C. 73, A I.R. 1932 All. 73, 1932 Cr.C 93, Ind. Rul 1932 
AIL 270. 

The oflence of being in possession of arms without a license is a cognizable 
ofience and the fact that the sanction of the District Magistrate is necessary to 
constitute proceedings in respect of a speci6c offence itself, is no bar to the institution 
of proceedings in respect of an offence of enminat conspiracy to commit the substantive 
offence itself— A/ago»ifaI, 35 Cr.L.J 1097 (1101), 150 I C. 623, AI.R. 1934 Nag 71, 
1934 CrC. 276. 

One cannot compel the prosecution to get charges framed which require sanction 
— Chandra Shekhar, AIR. 1935 Pat. 91 (93), following Abdul Saltm, AIR. 1922 
CaL 107, 69 I.C. 145, 49 Cal 573, 26 CWN. 680, 34 CLJ 279. 23 CrLJ 657. 
There is no reason why, because Uie accused might have been charged with an offence 
for the prosecution of which the sanction of the Government is required, they should 
not be charged with, and tried for, offences in respect of which no sanction is re- 
quired— Abdul Salim, supra, following Amtila Lai, 42 Cal 957 (988), 19 C.WN 676. 

Where, on examining the complainant, the Magistrate summoned the accused under 
secs 120B, 193. 182 and 211*. I P C, examined witnesses, framed charges against the 
accused under secs. 193/120B, I P. C , and proposed to draw up a fresh charge against 
them under sec 193 read with 109, I P C , as soon as charges were framed against 
tlie accused under sec. 120B read with 193. 1 P. C . and the accused presented a 
petition claiming that as no sanction from Government had been granted in respect of 
sec, 120B they were entitled to an acquittal, hdd that if the facts disclosed m the 
evidence show a prima Jacie case only under see 120B, I P C., then clearly the 
whole proceedings were void ab tnitio having regard to the provisions of sec 196A, 
Cr. P. C., but if the facts disclosed show a pttma fade case under sec 109, I. P. C , 
the proceedings were competent and it made no difference that the Magistrate summoned 
the accused under the wrong sections The whole test is not under what sections the 
accused were summoned but whether the proceedings were competent or not — Biroo 
Sardar v. Y. C Arig. 26 Cr L J 302, 84 I C 446, A I.R. 1925 Cal. 579. 

640A. “Empowered in this behalf by the Local Government”: — 
These words qualify the whole sentence beginning with ’’a Chief Presidency Magistrate 
or District Magistrate” and not merely the words "District Magistrate”. IVhat the 
section does is to confer the power on the Local Govepunent, but to enable the Local 
Government to delegate that power, if they so think fit, to a Chief Pres’dency Magis- 
trate or to a Distnct Magistrate If the Local Government do not exercise their power 
of delegation, then they alone can give consent under the section The Chief Presidency 
Magistrate, when not so emopewered, has no power to gi\-e consent — Alexander George 
Cray, 35 Cr.L.J, 1330 (1331), 151 IC. 476, 36 Bom.LR. 320, 1934 Cr.C. 6SS, AIR. 
1934 Bom. 183, 58 Bom. 480 

640B. Transfer: ^The consent that is necessary for the purpose of cl (2) 

of sec. 196A has to be obtained only to ensure that a charge of consp.rac>- is not 
launched in respect of a conspiracy which is not of a sufficiently serious nature, or 
in other words, to save an accused person from unnecessary harrassmeat. To deter- 
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of the conspiracy (the forgery being comnutted not for his own sake but in order 
to cheat a person and obtain money from him) the entire charge does not fail in 
consequence of the elimination of the head of forgery as an object of the conspiracy 
charged. Where the trial starts for an object of the conspiracy, which is beyond 
the cognizance of the Court, the omis^mi of one head which is beyond the cognizance 
of the Court cannot affect the jurisdiction as regards the rest of the charge. The 
malter would be different, il commitment is made on a charge of committing criminal 
conspiracy for the purpose of forging documents, and subsequently on discovering that 
such a charge requires sanction, another object, that of cheating, is substituted— 
Bishambhar Nath, 2 O.W.N. 760, 26 CrL.J. 1602 (1604, 1606), If cheating is rarried 
out by means of forgery, it does not follow that the provisions of sec. 196A would 
apply — Ibid, When the object of a criminal conspiracy is to commit a cognizable 
offence not requiring sanction under this section and the subsidiary object is also to 
employ all the necessary machinery for the concealment of the said offence, involving 
commission of non-cognizable offences, sanction under this section* is not necessary— 
Parti Venkata. 35 Cr.L J. 631, AIR. 1934 Mad 88. 1933 M.W.N. 1409, 148 I.C. 281, 
39 M.L.W. 91, 66 M.LJ. 193, 1934 Cr.C. 118. The jurisdiction of the Court to take 
cognizance of an offence of conspiracy under sec, 120B. I. P. C., depends according to 
the terms of sec 196A (2), Cr. P. C, upon the object of the conspiracy. If the 
object is to commit non-cognlzable offence, undoubtedly sanction under that section 
is essential to give jurisdiction to the Court. The object of the conspiracy has to be 
determined at the initial stage not only by reference to the sections of the penal 
enactment referred to in the complaint but also upon the facts narrated therein and 
the evidence tendered before the Magistrate. There is recognizable difference between 
the object of a conspiracy and the means adopted to realize that object. If they are 
separable, then, even if the object Is sought to be atta'ned by resort to non*cognizabIe 
offences, no sanction is necessary. It does not matter if the object is erroneously mixed 
up with the statement of method of attaining It In the body of the complaint. It I* 
perfectly open to the Magistrate upon the evidence to dissect the facts in order m 
decide the question of sanction — Ramchandra Range Sawker v. Emp., 40 Cr.L.J. 579 
(585), 181 I.C. 870, A.I R. 1939 Bom 129, 41 BomL-R. 98. 12 R.B. 356. 

If the sanction is obtained after the arrest of the accused, and after the examination 
of some prosecution witnesses but before the framing of the charge the requirements 
of this section are fulfilled. 'Where proceedings were taken on 14th August in respect 
of an offence under sec. 9 of the Opium Act, and warrants were issued on 18th August 
in respect of that offence onty, but after the examination of some prosecution witnesses 
on 25th November, the Excise Superintendent produced an order of Government 
dated 12th September, and then a charge under sec. 9. Opium Act read with sec. 120B, 
I P. Code, was framed on 18th December, held that the Magistrate took cognizance 
in respect of the conspiracy, only when he framed the charge on 18th December, te, 
after the date of sanction, and the requirements of sec. 19SA, Cr. P- Code were 
therefore complied with— /Ifi Mia. 54 Cal 155. 28 Cr.L J 466 (467). 

The fact that this section has been inserted in the Cr. P. C., shows that 
Legislature Is anxious that prosecution under sec. 120B, I. P. C., should not be started 
indiscrimmately. It would be violating the spnrit underlying this section if a pcr»n 
were allowed to be convicted of an offence under sec. 120B, I. P. C. even though fus 
prosecution under that section is neither sanctioned by the District Magistrate nor was 
within the contemplation of the officer making the complaint under set 476, Cr. P.J^ 
—Bhikati, 36 CrLJ, 17 (19), 152 IC 282. 15 P.L.T. 523, A.I.R. 1934 Pat, 561. 1934 
Cr.C. 121S, 13 Pat 729 But it was with a view to safeguarding citizens against 
persecution on frivolous charges of criminal eonspiracj' that sec, 196A, Cr. P- C.* 
enacted at the same time as set 120B. I. P. C. Insisting upon the previous approve 
of Government or of some senior and specially empowered Magistrate before such 
proceedings can be even initiated. If this safeguard is ignored by Magistrate. the> 
should be suitably admonished. But when a case has been Initiated and has ended In 
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comnction, it is ob\-ious that there never was any innocent person to be protected from 
persecution In other nords, sec. 196A \ras deagned to safeguard persons from frivolous 
accusations of criminal conspiracj’, not as a loophole oC escape for persons committed 
after full magisterial inciuiry on a charge of criniinal conspiracy or convicted after full 
trial of criminal conspiracy’ — Venkataiamtah, AIR. 1938 Mad. 130, 1937 M.W N. 996, 
46 M L.W, 709. (1937 ) 2 M L J 862. 

A^Tien the diarge is of criminal conspiracy to commit a cognizable offence which 
is punishable with death, transportation, or ngorous imprisonment for a term of two 
years or more, no consent of the Local Gov’cmment, etc , is necessary — Ram Das, 35 
Cr.LJ. 1349 (1352), 151 IC 442. 1934 AL.J 852. AIR 1934 All Cl. 1934 Cr.C. 139; 
Ramjanatn. A I R. 1935 Pat. 357, 1$ PX T. 348, 155 I C. 866. 36 Cr L J. 856; Afohammad 
Yakub. 33 Cr.LJ. 373, 137 I C. 73, AIR 1932 All 73. 1932 Cr.C. 93, Ind. Rul 1932 
AIL 270. 

The offence of being in possession of arms without a license is a cognizable 
offence and the fact that the sanction of the District Magistrate is necessary to 
constitute proceedings in respect of a specific offence itself, is no bar to the institution 
of proceedings in respect of an offence of criminal conspiracy to commit the substantive 
offence itself— Maganlal. 35 CrLJ 1097 (1101), 150 1C 623, AI.R. 1934 Nag 71, 
1934 Cr.C 276. 

One cannot compel the prosecution to get charges framed which require sanction 
— Chandra Shikhar, AIR. 1935 Pat. 91 (93), following Abdul Salim, A.IR, 1922 
CaL 107, 69 l.C 145. 49 Cal. 573, 26 CW.N. 680, 34 CLJ. 279. 23 CrLJ. 657. 
There is no reason why, because the accused might have been charged with an offence 
for the prosecution of which the sanction of the Government is required, they should 
not be charged wnth, and tried for. offences m respect of which no sanction ts re* 
quired — Abdul Saltm, supra, following Amnta Lai, 42 Cal 957 (988), 19 CWN. 676 

IVhere, on examining the complainant, the Magistrate summoned the accused under 
secs. 120B. 193, 182 and 2U', I. P. C, examined witnesses, framed charges against the 
accused under secs 193/120B, I. P. C. and proposed to draw up a fresh charge against 
them under sec 193 read with 109, I P C, as soon as charges were framed against 
tlie accused under sec. 120B read with 193, 1 P C , and the accused presented a 
petition claiming that as no sanction from Government had been granted m respect of 
sec. 120B they were entitled to an acquittal, held that if the facts disclosed in the 
evidence show a fnima jacie case only under sec 120B, 1 P. C , then clearly the 
whole proceedings were void <td tmtio having regard to the provisions of sec. 195A, 
Cr. P. C., but if the facts disclosed show a puma focie case under sec 109, I. P. C., 
the proceedings were competent and it made no difference that the Magistrate summoned 
the accused under the wrong sections. The whole test is not under what sections the 
accused were summoned but whether the proceedings were competent or not — Bnoo 
Sardar v. Y. C. AriQ, 26 CrL.J 302. 84 1C 446. A.I,R, 1925 Cal 579. 

640 A. “Empowered in Ihls behaU by Ibe Local Government”: — 
These words quality the whole sentence beginning with “a Chief Presidency Magistrate 
or District Magistrate" and not merely the words "District Magistrate". What the 
section does is to confer the power on the Local Govejnment, but to enable the Local 
Government to delegate that power, if they so think fit, to a Chief Presidency Magis- 
fate or to a District Magistrate. If the Local Government do not exercise their power 
of delegation, then they alone can give consent under the section. The Chief Presidency 
Magistrate, when not so emopewered, has no power to give consent — Alexander George 
Gray, 35 CrLJ 1330 (1331), 151 IC. 476, 36 Bom.LR 320, 1934 Cr.C. 665, AI.R. 
1934 Bom. 183, 58 Bom 4S0 

640B. Transfer: — ^The consent that is necessary for the purpose of cl. (2) 
of sec. 19SA has to be obtained only to ensure that a charge of conspiracy is not 
launched in respect of a conspiracy whidi is not of a sufficiently serious nature, or 
in other words, to save an accused person from unnecessary harrassment. To deter* 
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mine ’whether consent should be given what the Magistrate is to see is not whether 
j allegations made on behalf of tlie prosecution are true but whether if the allegations 
,are true they would make out a case of such a nature as would require a trial on a 
.charge of conspiracy in the interest of public justice. To hold under such circum' 
.stances that the Magistrate, by reason of the fact that he has made the order, has 
done something which makes it expedient for the ends of justice that the case should 
.not be fried by him, is impossible— Hiro/al, 35 CrLJ. 714, 148 I.C. 558, 6 RC 468, 
'a.I.R. 1934 Cal. 391, 1934 Cr.C 532, 38 CW.N. 581. 

640C. Belated sanction: — ^\Vhen on September 14, the Police put forward 
a charge upon which the accused were subsequently tried on October 5, and a sanction 
in due form as required by section 196A was given by the Local Government on 
October 30. held that this W’as an unsubstantial technicality which was no ground 
for interference by the High Court by reason of the non-compliance, strictly speaking, 
.with the provisions of section 196A The provisions of this section are designed to 
provide a safeguard against initiation of vexatious prosecution for crinunal conspiracies 
.of the kind indicated in the section. The section is certainly not intended to provide 
,a means of escape for persons who have been convicted on charges brought against 
. them, even though those charges relate to the kind of ofTences indicated in the section. 
If it can be shown tliat any one of the accused persons has been prejudiced in 
his defence by reason of the defect complained of. the matter might be otherwise— 
Abdul Rahman. 36 CrLJ. 982 (986), 156 IC. 678. 62 CaL 749, A.I.R 1935 Cal. 316, 
1933 CrC. 467j AH Mia, 51 Cal. 155, 28 CrLJ. 466 (467): Venkataramiah. A.r.R. 
‘1938 Mad. 130, 1937 MW.N. 996. 46 M.L.W. 709, (1937 ) 2 M.LJ. 862. But see 
Ram/man v. Lachmt, 28 Cr.L J. 780, 104 I C. 103, A.I.R. 1927 Nag 202, 10 N.L.J. 21 
and Jethmal leyraj, 9 Bom 27 which were cases of offences under the Indian Stamp Art. 

. ^Vhen no objection is taken on the ground of sec. 196A, sub-sea (2), at any 
.stage of the inquiry or tnal, the verdict of the jury and a conviction based thereon 
cannot be held to be illegal merely because the previous consent of the Local Covemment 
had not been taken before the prosecution started— Jfoni/, A I R. 1932 CaL 786, 34 
CrXJ. 56, 140 I.C. 723, 1932 Cr.C. 829. , 

It is not necessary for the prosecution to obtain the sanction of the Local Govern- 
ment under sec. 7 of the Explosive Substances Act (VI of 1908) while the case is in the 
.stage of an inquiry — Nathu Ram, A.I.R. 1934 AH. 982, 4 A.W.R. 672, 1934 ALJ. 1088, 

' 1934 Cr.C. 1302. following Kallappa. A.I.R 1927 Bom. 21, 99 I.C. 37, 28 Cr.LJ. 5, 
fO Bom. 695. 

MOD. ERect of charge without sanction: — ^)Vhere the trial proceeded 
almost to a conclusion on the assumption that the charge under sec. 120B[467. I. P- C.. 
had been validly framed, evidence as to conspiracy had been led by the prosecution 
and been considered by the defence and the charge under sec. 120BI467, I. P. C, waS 
cancelled at the time of argument as it was d.scovered that no sanction under sec. 196A, 
Cr P. C, had been granted, the legal consequence was merely as if the charge under 
fee 120B|467, I. P, C-, had no’cr been framed. The accused could not be acquitted 
or convicted of the offence punishable under sec. 120B, I. P. Code. The Public 
Prosecutor could not withdraw under sec 494, Cr. P. C., from the prosecution under 
sea 120B. I. P. C., because there was no wild prosecution— Syed Yau-ar Bakht v. 

41 C.W.N. 474 (478). 41 CriJ. 719, 189 1C. 173. 

196B. In the cose of any offence in respect of ivhich the 
proilsions of section 196 or section 196A 
certain"^? «nqu»f>’ apply, a District Magistrate or Chief Presi- 
dency Magistrate niay, notzvUhstanding 
vnything contained in those sections or in any other part of tins 
Code, order a preliminary investigation hy a police-officer not 
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■being below the rank of Inspector, in zvhich case such police- 
officer shall have the pozvers referred to in section 155,. sub- 
section (5). 

This section has been added by sec. 49 ol the Criminal Procedure Code Amendment 
Act (XVIII ol 1923). 

“This new section is designed to meet the difficulty which arises from the fact 
that cases under sections 196 and 196A cannot be properly investigated by the Police 
before complaints are made. Doubts have arisen as to whether investigation can 
be ordered under section 155 (2) by a Magistrate without his taking cognizance of 
the case. The new section will provide for preliminary investigation. We recognise 
that it does not altogether meet the case where the desirability of adding a new 
charge arises in the Sessions Court It has been suggested that this difficulty might 
be met to some extent by substituting the words 'proceed to the trial’ for the words 
‘take cognizance' in section 196 and I96A. But, on the whole, we prefer not to make 
this change and to leave the sections unaltered " — Report of the Joint Committee 
(1922). 

197. (1) When any Judge 197. (1) When- any 

ProamUon Or any pobHc 

ofjudgesand servant not remov- ofjudgesand within the meaning 
from his office ig 

without the sanction of the Indian Penal Code, or when 
Government of India or the any Magistrate, or when any 
Local Government, is accused public servant who is not re- 
as such judge or public servant movable from his office save by 
of any offence, no Court shall or zvith the sanction of a Pro- 
take cognizance of such offence vmcial Government or some 
except with the previous sane- higher authority, is accused of 
tion of the Government having any offence alleged to have 
power to order his removal or been committed by him zvhile 
of some officer empowered in acting or purporting to act in 
this behalf by such (jovernment the discharge of his official 
or of some Court or other duty, no Court shall take 
authority to which such Judge cognhance of such offence 
or public servant is subordinate, except with the previous sanc- 
and whose power to give such tion — 
sanction has not been limited 
hy such Government. 

(a) in the case of a person 
employed in connection 
with the affairs of the 
Federation, of the Gov- 
ernor General exercis- 
ing his individual judg- 
ment; and 

(b) in the case of a person 
employed in connection 
zvith the affairs of a 



THE CODE OF CRIMINAL PROCEDURE 


(Chap. XV. 


Province, of the Gov- 
ernor of that Province 
exercising the indivi- 
dual judgment. 

(2) The Governor General or Governor, as the case may be, 

exercising his individual judgment, may 
detcrminc the person by whom, the manner 
in which, the offence or offences for which, 
the prosecution of such Judge, Magistrate or public servant is to 
be conducted, and may specify the Court before which the trial is 
to be held. 

(3) In relation to the period elapsing bcHvecn the commence- 
ment of Part III of the Government of India Act, 1935, and the 
establishment of the Federation, the references in this section to 
the Federation and to the Governor General exercising his indi- 
vidual judgment shall be construed as references to the Governor 
General in Council. 

Change:— -The whole of sub-section (1) has been re-drafted by sec. 50 of the 
Crim Pro. Code Amendment Act, XVIII of 1923. "It has been pointed out to us 
that difficulties with regard to section 197 have recently come to light. There are 
certain public sen.’ants who are only removable from office by the Secretary of State, 
and it is unreasonable that they should obtain no protection under the section. 
Further, In view of scrtion 2 (2) of the Code, the word "Judge” has to be interpreted 
according to the definition gis'en in section 19 of the Indian Penal Code, with the 
result that Mapstrates acting in certain capacities under Code, e.g., when holding 
inquiries, obtained no protection. We have therefore, proposed a re-draft of sub-section 
(1) of section 197 to meet these difficulties We have confined the operation of the 
section to public serN'ants removable by a Local Government or some higher authority 
and have provided that the sanction required for a prosecution will be the sanction 
of the Local Go^’emment" — Report of the Joint Committee (1922). 

acting oj^cial duty’: — These words have been substituted for the 

words "as such Judge or public servants” occumng in the old section in order to 
amplify the words and to make the sense dear — SlatcmenI of Ob/eds and Rtaioru 
(1914). 

In sub-section (1) the words "Provincial Government" have been substituted for 
"Local Government” and tlie words "previous sanction” — 

(a) in the case of a person employed m connection with the affairs of the 
Federation, of the Covemor-CJencral etercising his indiddual judgment? 
and 

(4) in the case of a person cmploj-ed in connection with the affairs of a Province. 

of the Governor of that Province exercising his individual judgment” for 
"previous sanction of the Local Covxrrmcnt” and in sub-section (2) the 
words "The (Jovemor-Gcncral or Governor, as the case may be. exercising 
his individual judgment" have been substituted for "Such Government 
and sub-sertion (3) has been added by the Government of India { Adaptation 
of Indian Laws) Order, 1937. 

. (>40£. Object and scope of section: — "The object of this section Is to 
guard against vexatious proceedings against Judges, Magistrates and p’lbl.c servants, 
and to secure the opin-on of superior authority whether it is desirable that there 
should be a prosecution"— (Crim. Pro. p 229). But it is no part of 
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British pohcy to set an official above the common law If he commits a common 
offence, he has no peculiar privilege But if one of his official acts is alleged to be 
an offence, the State will not allow him to be prosecuted without its sanction, for 
the obvious reason that otherwise official action would be beset by private prosecutions, 
Judges would be charged with defamation, policemen with wrongful restraint, and 
distrainers with theft — Kamheity Raja Rao v Ramaswomy, 50 Mad 751, 52 ML.J. 
647, 28 Cr.LJ. 539. 

If a public servant, purporting to act in the discharge of his official duty, commits 
ar offence m a place outside British India (eg, Chandemagar), and proceed.ngs are 
taken under this Code for his prosecution, a sanction of the Local Government under 
this section would be necessary. But it is doubtful whether the Local Government 
would give a sanction under this section, as the offence has been committed in a 
Foreign State. The most convenient course would be to start proceedings either by 
information laid by the Advocate-General or by an application to the High Court 
in its Original Jurisdiction for an order to hold an inquiry — Sasadhar v. Tegait, 35 
C.WJ'f. 782 (784, 785). The most convenient remedy of the complainants would 
be to prosecute the offenders in the place (foreign territory) where the offences were 
committed. — Ibid, 

It is the status of the accused at the time of the commission of the alleged 
offence and not his status at the time of the complaint or of the order issuing process 
which is matenal for the purpose of this section — Suganchand v Seth Naraindas, A I.R. 
1932 Sind 177, 1932 CrC 792. 34 CrLJ 171. 141 IC 530. The protection conferred 
by this section would be largely illusory if it were open to people to wait until the 
public servant had ceased to hold that position and then lodge their complaint, for 
generally there is no question of bmitation in criminal proceedings A public servant 
who is on the verge of retirement would have no protection whatever This section, 
therefore, protects a person who is a public servant at the time ol the alleged incident, 
even if he ceased to be a public servant before the prosecution starts — S F Paltl, 
A.IR. 1937 Nag. 293, 172 IC 669 According to the Allahabad High Court this 
section, however, requires that for the section to apply the accused must be a public 
servant at both these penods. It is not sufficient that the accused should be a public 
serv’ant at the time of the offence. The accused must also be a public servant at the 
time when he is accused, that is at the time when the accusation is made against 
him either by a complaint or a Police report— Sure; Naroin Chaube v. Emp , 39 
CrLJ 925. ILR. 1938 All 776, 1938 ACrC 60. 11 RA 201, 177 IC. 462, 1938 
A L R. 751, 1938 A L.J. 649, 1938 A W.R. (H C.) 453, A I R. 1938 All. 513. 

Sccrion 270 of the Government of India Act, 1935 • — See Note 2A where it has 
been quoted. There appears to be a fundamental difference between section 270 of 
the Government of India Act, 1935 and section 197, Cr. P. Code Section 270 creates 
a bar to the '‘institution” of proceedings, that is to say, to the act of a complainant 
making a complaint or of a police-officer making a report as well as to the act of a 
Magistrate taking cognizance upon such complaint or report. IVhat is barred by 
section 197, Cr. P. C , appears to be not the making of a complaint or the submitting 
of a police report but the act of a Magistrate in taking cognizance of the offence on 
such complaint or such report or in any other way — Arjan Singh v. Emp , A.I.R. 1939 
Lah. 479 (485), 40 CrLJ. 65, 184 I.C. 6S0. 

641. Judge: — Section 19 of the Indian Penal Code gises the following defini- 
tion : — 

"The word Judge denotes not only every person who is offiaally designated as 
a Judge, but also every person who is empowered by h\v to give, in any legal proceeding, 
civil or criminal, a definitive judgmoit, or a judgment which, if confirmed by some 
other authority, would be definitive; or who is one of a body of persons, whiA body 
of persons is empowered by law to give such judgment. 

"IJ/Mstrorioni : — A Collector exercising jurisdiction under the Tenancy Act; a 
Magistrate exerasing jurisdiction in respect of which he has power to pass sentence, 
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or to commit for trial;' a member of a panchayat who has power to try and determine 
suits." 

A village Magistrate exercising jurisdiction and trying an offender under Regulation 
IX of 1816 is a Judge within the meaning of this section; but a village Magistrate 
nho is merely preventing an altercation and suppressing a not (and not tiying any 
offender) is not a Judge — Kafidasami v. Soli Goundan, 23 Mad. 5-10. But a Magistrate 
is now specifically mentioned in tlie present section. A village Magistrate vhile 
entering in his register particulars of a case or complaint filed before him, clearly 
purports to act as a Judge within the meaning of this section — Subba Reddi v. Sicami 
Rcddt, 1937 M.W.N. 870. A village Munsiff trying a civil suit and ordering attachment 
before judgment is acting as a Judge — Sankaratfnga v. Avudai, 17 Cr.LJ. 39-1 (Mad.). 
But in sending his report under sec 45, Cr P. C , the Village Munsiff is not acting 
in his capacity as Magistrate, being there called specifically a Village Headman, nor 
IS he a public servant removable only by or with the sanction of a Local Government 
— Pregada Balanagu v. Kiosum Kotayya, A.IR 1937 Mad. 578, 45 M.L.W. 697, 1937 
M.WN. 638, 1937 M.Cr.C. 188, 170 IC 481. 38 Cr.LJ. 950. A Magistrate of a 
Village Panchayet constituted by Madras Act II of 1920 is a Judge — Ponmsamy, 42 
M.LJ. 139, 23 Cr.L.J. 148. Members of a Village Panchayet Court are judges within 
the meaning of this section — Sivaramaktishna v. Sesliappa, 115 I.C. 248, A.I.R. 1929 
Mad. 172, 30 CrL.J. 396, 52 Mad. 347. 56 MLJ. 263, 29 ML.W, 17, 1929 MW.N. 
53; Lakshmi v. Chinnappa. 32 CrJ-J- 959, 133 I.C. 3, A.IR. 1931 Mad. 492. 1931 
Cr.C. 566, 1930 MW.N. 1109; ICamta Paid v. Bhagwandas, 37 Cr.LJ. 294, 160 IC. 
423, 18 N L.J. 177, The President of a Panchayat (2ourt is also a Judge within the 
meaning of this section — Cheltapeiumal Padayachi v, Velayudha Podayacht, 1937 M.WJJ, 
216; Sttbbiah v, Ramaehatlu, A.I R. 1939 Mad. 604, 49 M.L.W. 781, 40 Cr.LJ. 853, 
184 I.C. 112, (1939) 2 M.L.J. 117. 

The amendment of 1923 has widened the scope of the section and now protects 
the persons referred to in it, not only in respect of offences committed while acting 
in the particular capacity referred to In the scaion, but in respect of offence committed 
while acting, 'or purporting to act, in the discharge of his official duties also. Tliere 
can be no doubt that while exercising the functions referred to in Part IV of the 
Chota Nagpur Encumbered Estates Act (VI of 1876) relating to the settlement of 
debts, the Manager is a Judge within the meaning of sec. 19, I. P. Code. That being 
so, see. 197, Cr. P. C., debars his prosecution on a charge of any of the offences alleged 
to have been committed by him while acting, or purporting to act, in the discharge 
of his official duty — Hemcndra JValh Gupta v. Emp., 38 Cr.LJ. 9i, 165 l-C. 966. 
A.I.R. 1937 Pat. 160, 17 P.L.T. 932, 3 DR. 114, 9 RP. 243. 

An Election Officer in removing names from the electoral roll is acting as a Judge 
within the meaning of sec. 19, I. P. C, and cannot be prosecuted without the sanction 
of the Local Government under this section — llanumantha Rao v. Lakshmajja, 1937 
M.WJ4. 740. 

A police patcl of a sdlbge is a Judge within the definition of sec. 19, L P* 
and therefore comes within the protection afforded to Judges and public servants 
under this section — Shankar Sayajt Dahi. A-IR. 1938 Bom. 489, 40 Bom.L.R 
178 I.C 682, 40 Cr.L.J. 116. 

642. Public servant: — Section 4, sub-section (2) of the Cr. P. C, pros’ides 
that alt words and expressions used in the Cr. P. C, and defined in the L P- 
but not defined in the Cr. P. C. shall be deemed to have the meaning respectively 
attributed to them by the I. P. Code. The term "public scr^•anl” is not defined in 
the Cr. P. C, and, therefore, must be deemed to have the same meaning as given m 
the definition of that term in the I. P. C, (Vide section 21. 1. P. C). If, fet 
pufpOjcs of Uie I. P. C, sec 59A of the Court of Wardi Act (IX of 1879) makes s 
serswot of the Court of Wards a pubhe sersmot, it would appear to follow that he 
must aly) be a public sen*ant w-uhm the meaning of the term as used in the Cr. P. Code 
— Antda V. Randan .Manjht, 41 Cr.LJ. 221 (223). Any person whether rccei^'ing pay 
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or not, who chooses to take upon himself the duties and responsibilities belonging to 
the position of a public serv'ant and performs those duties and accepts those respona- 
bihties, and is recognised as filling the poation of a public ser\’ant, must 6c regarded 
as such. A \-olunteer in Tahsildar‘s office is a public servant — ParmeshaT, 8 All 201. 
So also, a member of the Distnct Board — Krishna Kanl, 28 OC. 155, 12 O.L.J. 498, 
26 Cr.LJ. 1157s Rae Bairang Bahadur, 9 OWJ^- 875, 1932 Cr.C. 848 (849). The 
Chairman of a Mumdpahty is a public servant — Chairman of Municipal Council, Ellore, 
1 Weir 243 The President of a Municipal Comnuttee is a public sen’ant — U. Maung 
Cole, 4 Rang. 128, 27 Cr.LJ. 1088. The President of the Taluka Local Board is a 
public ser\-ant as defined in sec. 21, I. P. C, and sea 135, Bombay Local Boards Act 
VI of 1923 — Rudragouda Rackangouda Patel, 38 Cr.L.J. 654, 168 I.C. 956, 39 Bom L.R. 
70, A I.R. 1937 Bom. 160, I.L.R. 1^ Bom. 256, 9 R.B. 413. So also a Chairman 
of a Umon Panchayet — Sit. Abdul Kodir, 1916 M WJ'f. 384, 17 Cr.L.J. 168. So again, 
a Preddent of a Taluk Board — Sii'asantoram, 52 Mad. 446, 30 Cr.L.J. 164 (166); 
Hidayatullah, 27 SL.R. 3. 34 CrLJ. 191 (192). The Chairman of a Distnct School 
Board under the Bombay Presidency Education Act (Bombay IV of 1923) is a public 
scr^■a^t — Nhantsahtb Akmedsaheb, 38 Cr.LJ. 16, 165 IC. 901, AI.R. 1936 Bom. 453, 
38 Bom.L.R. 956, 1936 Cr.C. IKM, IL.R. 1937 Bom. 78, 9 RJ3. 176. A Municipal 
Ckimmissioner is a public servant — Bakski Ram v. Divan, 1890 PR. 14; Kisken v 
Girdhart, A.IJt. 1924 Lah. 310, 23 CrXJ. 750; Jolmdra v. Radha, 36 CrLJ. 285, 
152 I.C 1029, 1934 Cr.C. 1193, 15 PL,T. 507, AIR. 193f Pat. 548; see also illustration 
to sea 21, I. P. Code. But a Municipal Secretary is not a public serx’ant; and so, 
if a Munidpal Commissioner acts as the Honorary Secretory of the Municipality, and 
commits an offence in his eapaeily as Secretary, no sanction is necessary — Kishen v. 
Cirdhati, supra. So also Munidpal Engineer— /«ti« v. Radha. supra. ^ also derks 
of the District Board— Anwar Ultak, 35 Cr.L.J. 617, 148 IC. 218, 1933 A.L.J. 1628, 
A I R. 1934 All. 173, 1934 Cr.C. 229; So also a Kamam— ErTan/ii. A I R. 1933 Mad. 
270. 34 Cr.L.J. 526, 143 1 C. 102, 1933 CrC. 373, 1932 M.W.N. 1075 but he Is a 
public servant when he is acting as the Village Magistrate— /hid. A Receiver appointed 
by the High Court is not a public servant— AAim Chand v, Devkaram, 52 Bom. 898, 
30 CrLJ 465, 30 Bom.L.R 1273, AI.R. 1928 Bom. 493, 115 I.C. 387; lukmanfi v. 
Vatibhai, 35 Cr.LJ. 1403, ISl I.C. 707, 1934 Cr.C. 1038, 36 Bom.L.R. 649, A.I.R. 
1934 Bom. 306; Jnanendra Nath v. NUmony, 43 CW.N. 582, I.LR. (1939) 1 Cal. 587, 
A.!.R. 1939 Cal, 701, 41 CrEJ. 52. 184 I.C. 603, 12 R.C. 249. distinguishing Santok 
Chand V. Emp , 46 Cal. 432, 46 I C. 836, A.I.R. 1919 Cal. 647, 22 C.W.N. 910, 29 
Cr.LJ. 820, 28 CL.J. 115; Maung Saw Maung v. Ma Me Shwe, 40 CrLJ. 648. 182 
I.C. 262, AIR. 1939 Rang. 202, 11 RJ?. 519, 1939 RangL R 117; Nagendra v. Jogendra, 
13 Cr.LJ, 491, 15 IC. 491. (Absence of leav'e of the Court which appointed the 
receiver may not be a bar to jurisdiction, but it is certainly relevant on the question 
of the propriety or dcrirability of criminal proceedings when leave was spedally asked 
for and not spcdfically granted— /wanendro Nath v. Nilmoney, supra). A Vatandar 
Patil IS a public servant — Bhima)i, 42 Bom. 172 (177). The Chairman of a Co-operative 
Credit Society is not a public servant— Sfcridftar Mahades, 36 Cr.L.J, 532, 154 I.C. 
600, A.I.R. 1935 Bom. 36, 36 Bom LJ?. 1133. 1935 Cr C. 70. 

643. ‘‘Nol removable from his office, etc.*'; — ^The words "not removable 
from his office” etc., ba\'c reference only to the expression "public sen’ant’’ and not 
to “Judge.” This is now made clear by the wording of the present section. So the 
sanction of the Government is necessary for the prosecution of any Judge, if a 
complaint is made against him as Judge, whether he is or is not remorable from the 
office without the sanction of the Government— AiwnymoMj, 6 BH C.R. App. 21. 

The prindple is well established that sriiere an authority has a power to sanction 
the appointment, the persons so appointed cannot be removed without the sanction 
of that authority. Where, therefore, under the rule a manager of the Court of Wards, 
whose monthly salary is over Rs. 200, can only be appointed by the Court with the 
-previous sanction of Go\*emment, it necessarily follows that he cannot be dismissed 
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or to commit for trial; a member of a panchayat who has power to try and determine 
suits.” 

A village Magistrate exercising jurisdiction and trying an offender under Regulation 
IX of 1816 IS a Judge within the meaning of this section; but a village Magistrate 
who is merely preventing an altercation and suppressing a not (and not trying any 
offender) is not a Judge — Kandasami Soli Geundan, 23 Mad 540. But a Map'strate 
is now specifically mentioned in the present section. A village Magistrate while 
entering in his register particulars of a case or complaint filed before him, dearly 
purports to act as a Judge within the meaning of this section — Subba Reddi v. Swami 
Reddt, 1937 M.\V.N. 870 A village Munsiff trying a civil suit and ordering attachment 
before judgment is acting as a Judge — SankaraUnga v. Avudoi, 17 Cr-LJ. 394 (Mad). 
But in sending his report under sec 45, Cr. P. C., the Village Munsiff is not acting 
in his capacity as Magistrate, being there called specifically a Village Headman, nor 
is he a public servant removable only by or with the sanction of a Local (government 
— Pregada Dalanagu v. Ktosutu Kotayya, A.I R, 1937 Mad. 578, 45 M.L.W. 697, 1937 
M.WN. 638, 1937 M.CrC. 188. 170 IC 481. 38 Cr.L.J. 950. A Magistrate of a 
Village Panchayet constituted by hfadras Act II of 1920 is a Judge — Potinusanty, 42 
M L J. 139, 23 Cr L.J. 148. Members of a Village Panchayet Court are judges within 
the meaning of this section — Sivaramakrishna v. Seshappa. 115 I.C. 248, A.I.R. 1929 
Mad. 172, 30 CrLJ. 396. 52 Mad. 347, 56 ML.J. 263, 29 M.L.W. 17. 1929 M.WJJ. 
53; Lakshmi v. Ckmnappa. 32 Cr.L.J. 9S9, 133 I.C. 3, A.I R. 1931 Mad. 492, 1931 
Cr.C. 566. 1930 M.W.N. 1109; Kamla Patel v. Bhagwandas, 37 CrLJ, 294, 160 I.C. 
423, 18 N L.J. 177. The President of a Panchayat Court is also a Judge within the 
meaning of this section — Chetlapemmal Padayacht v Velayudha Padayachi, 1937 
216; SMifiiaft v. Ramachaflu. A.I.R. 1939 Mad. 60J. 49 M.L.W. 781, 40 CrLJ. 853, 
184 I.C. 112. (1939) 2 M.LJ, 117. 

The amendment of 1923 has widened the scope of the section and now protects 
the persons referred to in it, not only in respect of offences committed while acting 
in the particular capacity referred to m the section, but in respect of offence committed 
while acting, 'or purporting to act, in the discharge of his official duties also. There 
can be no doubt that while exera^ng the functions referred to in Part IV of the 
Chota Nagpur Encumbered Estates Act (VI of 1876) relating to the settlement of 
debts, the Manager is a Judge within the meaning of sec. 19. I. P. Code. *11131 being 
so, sec, 197, Cr. P. C , debars his prosecution on a charge of any of the offences alleged 
to have been committed by him while acting, or purporting to act, in the discharge 
of his official duty — Hemendra Nath Gupta v. Emp., 38 CrL.J. 94, 165 I.C. 966, 
A.I.R. 1937 Pat. 160, 17 P.L.T. 932, 3 B R. 114, 9 R.P. 243. 

An Election Officer in removing names from the electoral roll is acting as a Judge 
within the meaning of sec 19, I. P. C, and cannot be prosecuted without the sanction 
of the Local Government under this section — Ilanumanlha Rao v. Lakshmajja, 1937 
M.W.N. 740. 

A police patel of a village is a Judge within the definition of sec. 19, I. P- C, 
and therefore comes within the protection afforded to Judges and public servants 
under this section — Shankar Sayajt Ddlvi, A I.R, 1938 Bom. 489, 40 Bom.L.R. 119®' 
178 IC. 682, 40 Cr.LJ. 116. 

642. Public servant: — Section 4, sub-section (2) of the Cr. P. C, provf^s 
that all words and expressions used in the Cr. P. C., and defined in the L P • 
but not defined in the Cr. P. C., shall be deemed to have the meaning respectively 
attributed to them by the I. P. Code, “rhe term “public servant” is not deimed m 
the Cr. P. C., and, therefore, must be deemed to have the same meaning as given m 
the definition of that term in the I. P. C, {Vide section 21, I. P. C). If, for th® 
purposes of the I. P. C., sec. 59A of the Court of Wards Act (IX of 1879) makes a 
serv’ant of the Court of Wards a public servant, it would appear to follow that he 
must also be a public servant witlun the meaning ci the term as used in the Cr. P. Code 
— Angelo V. Kandan Manjhi, 41 Cr.LJ. 221 {223). Any person whether receiving pay 
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or not, who chooses to take upon himself the duties and responsibilities belonging to 
the portion of a public ser\*ant and performs those duties and accepts those responsi- 
bilities, and is recognised as filling the portion of a public ser\’ant, must be regarded 
as such. A %olunteer in Tahsildar’s otHce is a iwblic serx’ant — Parmeshaj, 8 All. 201. 
So also, a member of the District Board — Knshna Kant, 28 OC. 155, 12 OLJ. 498, 
26 CriJ. 1157; Rac Bajrang Bahadur, 9 O.WJ4. 875, 1932 CrC. 848 (849). The 
Chairman of a Municipality is a pabltc servant — Chairman of Municipal Council, Ellore, 
1 \Yeir 243. The President of a Munidpal Committee is a public serx’ant — U. Maung 
Gale, 4 Rang. 128, 27 Cr.L.J. 1088. The President of the Taluka Local Board is a 
public servant as defined in sec 21, I. P. C, and sec 135, Bombay Local Boards Act 
VI of 1923 — Rudragouda Rackangouda Patel, 38 Cr.L.J. 654, 168 I.C. 956, 39 Bom L.R. 
70, AIR 1937 Bom. 160, ILR. 1937 Bom. 256, 9 RB. 413. So also a Chairman 
of a Union Panchayet — Sit. Abdul Kadir, 1916 M W.N. 384, 17 Cr.L.J. 168. So again, 
a President of a Taluk Board — Sit'asan^arnm, 52 Mad. 446, 30 Cr.L.J 164 (166); 
Hidayalullah, 27 S.LR. 3, 34 CrLJ. 191 (192) The Chairman of a District School 
Board under the Bombay Presidency Education Act (Bombay IV of 1923) is a public 
ser\'ant — Nhanesaheb Ahmedsaheb, 38 CrLJ 16, 165 IC 901, AIR, 1936 Bom. 453, 
38 BoraUR. 956, 1936 Cr.C. IIW, 1.L.R 1937 &)m 78, 9 R.B 176. A Municipal 
Commissioner is a public servant — Bakshi Ram v. Dnan, 1890 PR. 14; Kishen v. 
Girdkari, A.I.R 1924 Lah. 310, 23 CrL.J. 750; Jotindta v Radha, 36 CrLJ. 285, 
152 IC. 1029, 1934 Cr.C 1193, 15 PUT. 507, A I.R. 1931 Pat. 548, see also illustration 
to sec. 21, I P. Code. But a Municipal Seaetary is not a public servant; and so, 
if a Muniapal Commissioner acts as the Honorary Secretary of the Municipality, and 
commits an offence in his eapaeity as SecTeiary, no sanction is necessary— Kis/ien v. 
Cirdliari, supra So also Municipal Engmeer— /efin v. Radha, supra So also clerks 
of the District Board— Awuer Ullah, 35 CrLJ. 617, 148 I.C. 218. 1933 ALJ. 1628. 
AIR 1934 AIL 173, 1934 Cr.C 229; So also a Karnam— ErronW, A.I.R 1933 Mad. 
270, 34 CrLJ, 526, 143 IC. 102, 1933 CrC. 373. 1932 M W.N. 1075 but he is a 
public servant when he is acting as the Village Magistrate— /6id A Receiver appointed 
by the High Court is not a public servant — Kfiim Chand v Devkaram, 52 Bom. 898, 
SO CrLJ. 465, 30 Bom.L.R. 1273, AI.R 1928 Bom. 493. 115 IC 387; Lukmanji v. 
VaUbhai. 35 CrLJ. 1403, 151 I.C 707. 1934 Cr.C. 1038, 36 BomLR 649, ALR. 
1934 Bom 306; Jnanendra Nath v. Ntlmony, 43 CVV.N. 582, ILR. (1939) 1 Cal. 587. 
AI.R. 1939 Cal. 701, 41 Cr.LJ 52. 184 I.C. 603. 12 RC 249, distinguishing Santok 
Chand V. Emp , 46 Cal. 432, 46 I C. 836, A I R 1919 Cal. 647, 22 CW.N. 910, 29 
Cr.LJ. 820, 28 CLJ 115; Maung Sato Maung v. Ma Me Shwe, 40 CrL.J 648, 182 
I.C. 262, AIR. 1939 Rang 202, 11 R R. 519, 1939 Rang L R 117; Nagendra v. jogendra, 
13 Cr.LJ 491, 15 IC. 491. (Absence of lea%'e of the Court which appointed the 
receiver may not be a bar to junsdiction, but it is certainly relevant on the question 
of the propriety or desrability of criminal proceedings when lea\e was specially asked 
for and not specifically granted — Jnanendra Nath v. Nilmoney, supra) A Vatandar 
Patil is a public serv-ant— 42 Bom 172 (177). The Chairman of a Co-operative 
Credit Society is not a public servant— 5ftn</Aar Mahades, 36 CrLJ 532, 154 IC 
eOO, AI.R 1935 Bom. 36, 36 BomLR 1133, 1935 CrC 70. 

643. “Not removable from his office, etc.”: — The words "not removable 
from his office” etc., have reference only to the expression "public servant” and not 
to “Judge.” This is now made clear by the wording of the present section. So the 
sanction of the Government is necessary for the prosecution of any Judge, if a 
complaint is made against him as Judge, whether he is or is not remo\'ab?e from the 
office without the sanction of the Government — Anonymous, 6 B H C R. App. 21 

The principle is well established that where an authority has a power to sanction 
the appointment, the persons so appointed cannot be removed w^thDut the sanction 
of that authority, ^\hc^c, therefore, under the rule a manager of the Court of Wards, 
whose monthly salary is over Rs. 200, can only be appointed by the Court with the 
pretnous sanction of Government, it necessanly follows that he cannot be dismissed 
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■without the sanction or approval of Government— /I v. Kandan Manjht, 41 CrLJ. 

221 (223). 

A Police Patel in Bombay is a public servant removable without the sanction of the 
Government, and no sanction is necessary in respect of his prosecution — Bhagwan, 
A Bom. 357; so also, a Sub-overseer in the Madras Presidency' — Reddy Venkayya, 
12 ML.T. 251, 13 CrL.J. 770, 17 LC 402. A Forest Ranger in the C. P. is removable 
without the sanction of the Local Government — A'ripo Smgh, 23 Cr.L.J. 397 (Nag). 
But a Revenue Patel is a public servant not removable from his office without the 
sanction of the Local Government — KoJu, A.I.R. 1927 Bom 432, 102 I.C. 342, 29 
Bom.L.R. 707, 28 Cr.LJ. 534; so is also an ofiiciating Kulkarni— CMrwsfndoyya v. 
Emp.. A I.R. 1939 Bom 63, 40 Bom.L.R. 1286, 40 Cr.L J. 269, 179 I C. 686, I L R. 1939 
Bom. 119, 11 R B. 287. But a Municipal Chairman Delegate does not fall under this 
section, because he is removable at the mil of the Chairman; no sanction is necessary 
lor his prosecution for acts done in his capacity as a Chairman Delegate (though being 
also Municipal Councillor, he will be protected under this section for acts done in his 
capacity as CoitnciUor) — Venkatesahi v. Heeraman, 22 Weir 225. 

The words "not removable . .Government" cannot be applied to a body corporate 
such as the Muniapal Corporation of Calcutta which cannot be removed or dismissed; 
and so sanction of the Local Government is necessary for instituting a criminal case 
against the Municipal Corporation— A/Mn;cipal CorpoTalion. Calcutta, 3 Cal. 758 (761, 
762). Those words can be applied only to certain individual persons In the service of 
the Corporation— /bid. 

The elected Chairman of a Municipality is a public servant not removable from his 
office except with the sanction of the Local Government, under the Bengal Municipal 
Act— Raw Narayan v Parswa Nath. 56 Cal 227, 32 C.\V.N. 1035 (1037); Kali Prasad 
Singh v. Siftkrishun. 39 Cr.L.J. 774, 176 I C. 725, 4 BR. 755, 11 K.P. 98. A LR. 1938 
Pat. 543 So is also a Muniapal Commissioner — Jalmdro Nath v. Nadha Krishna, 
15 P.L.T. 507, 152 I.C. 1029, 36 CrLJ. 285. A.I.R 1934 Pat. 548, 1934 CrC. 1193; 
including the Vice-Chairman— ffirafa/ Das, A.I.R. 1939 Cal. 636, 69 C.L.J. 567, (1939) 
2 Cal. 321, 40 Cr.LJ. 959, 12 R.a 219, 184 I.C. 236, but not a Municipal Engineer— 
Jatindra Nath v. Radha Krishna, supra. The functions of the Cornmittee appointed 
under sec. 21 (I), Bengal Municipal Act (Act XV of 1932 B C ) are covered by the 
expression "official duty" in sec. 197, Cr. P. C , and as no person could be appointed 
to such a Committee unless he was in the first instance a Commissioner, an office from 
which his removal could be effected only by or with the sanction of the Local Govern- 
ment, sec. 197 operates as a bar to any prosecution of the members of the said Committee 
for anything done while acting or purporting to act in the discharge of their offiaal duty 
except with the previous sanction of the Local Government — Nut Ahmad v. Jogesh, 
35 CrLJ 385 (388), 153 LC. 657, 39 C.WJJ. 20. A.IR. 1934 Cal. 838, 1934 CrC. 1359. 
63 Cal. 275. It is impossible to divorce the position of the accused as Vice-Chairman 
from his position as Commissioner. He xvas still a Commissioner while acting as 
Vice-Chairman and, indeed, unless he was a Commissioner, it would be impossible for 
him to be appointed to that office In fact however in discharging tfie duties of that 
office, the accused was working as a Commissioner. Therefore, even in his capaaty as 
Vice-Chairman, he cannot be prosecuted without the sanction of the Local Government 
. under sec 197, Cr. P. C.—Hira IM Das. A.1 R 1939 Cal. 636. 69 C.L.J. 567, 40 Cr.Lj. 
959. 181 I C. 236. 

Under Burma Rural Self-Government Act, 1921, members of a District Counal are 
public servants not removable from office save by or with the sanction of the Local 
Government. But the Secretary of a District Council, though he is a public servant, 
cues not fall within sec. 197, Cr. P. C , as sec 21 of the said Act shows that the dismissal 
or removal of a Secretary of a District Counal from his post shall be subject to con- 
firmation by the Commissioner — 17 Tun Kyure v. The King, 40 Cr.L.J. 243, 179 I C. 679, 
A.I R 1939 Rang. 17, 1939 RangL.R. 72, 11 R.R 337. 

A member of a non-City Municipality, who is removable by the Commissioner 
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U“der sec. 40, U. P. Muniapalities Act, cannot be described as a person not removable 
from his office save by or with the sanction of a Local Government or some higher 
authority and cannot therefore claim any protection under this section — Sohan Lai v. 
Mubarak AU Khan, A.I.R. 1939 AIL 716, 1939 ALJ, 610, 41 Cr.L J. 137, 185 I C. 224, 
IL.R 1939 All. 863. 1939 A.W.R (HC.) 569. 

A Deputy Superintendent of Police, who is appointed by the Local Government, 
comes within the pur\-ie\v of sec. 197 fl), Cr P. C . — U Ba Hla v Alautig Tun Sem, 
38 Cr.L J. 945, 170 1 C 516, 10 R R 96. A I R 1937 Rang. 312. 

The Preadent of Taluka Local Board is a public ser\'ant removable from his office 
by Government and sanrtion is necessary for his prosecution under this section — 
Rudiagonda v. Rachan Conda Patil, 38 Cr.LJ 654, 168 IC 956, 39 BomLR. 70, 
A.I.R 1937 Bom 160. I L R. 1937 Bom. 256, 9 R B 413. 

The Administrative Officer of a School Board appointed under sec 9 (1) of the 
Bombay Primary Education Act (IV of 1934 Bom ) can be removed from his office 
without the previous sancLo:^ of the Local Government and is not entitled to the benefit 
of this section— S/iirie. AIR 1931 Bom. 527, 33 CrLJ 78, 134 IC 1240, 1931 CrC 
959, 33 Bom L R. 11??, Ind Rul 1932 Bom. 24 But the Chairman of a District School 
Board is a public ser\’ant not removable from office save by or with the sanction of 
Go\-emment, so that he cannot be prosecuted for any offence alleged to have been com- 
mitted by him while acting or purporting to act m the discharge of his official duty 
without the previous sanction of the Local Government under see 197. Cr P. C -^Nhane- 
saheb Ahmedsah«b. 38 Cr L J. 16. 165 1 C 901, A I R. 1936 Bom 453. 38 Bom L R 956, 
1936 Cr C 1104, I.L R 1937 Bom. 78, 9 R B. 176 A Chairman of a Union Committee 
who can, under certain circumstances, be removed by the Commissioner, is not a person 
removable from his office only by the Local Government, and no sanction of the Local 
Government is necessary for his proesculion— A/a/imod Tcjm, 52 Cal. 431, 29 C W,N 650, 
2*’ Cr.L J. 1178. The Chairman of a Union Pancha>et is a public servant not removable 
from his office without the sanction of the Local Government, e\en though the power to 
remove him has been deUgaUd by the Government to the President of the District Board. 
The delegation of the power of temo\-al means only ibat the Local Government itself 
performs that act through the medium of a particular officer (President of the Dislnct 
Board) as the channel through which it is done It is an ordinary case of qui faett per 
alium Jacit per se~Abdttl Kadir, 1916 MWN 384. 17 CrLJ 168 (169), 33 I C. 648, 
A,I.R. 1917 Mad. 344; Narayana. 1934 MWN 370; Kyaw Htm v Ah Yoo, 36 CrLJ. 
77. 152 I.C. 366, 12 Rang 530, 1934 CrC 1039. A I R 1934 Rang 238 (the case of an 
Excise Sub-Inspector); Maung Hla Maung. 36 CrLJ. 957, 155 IC 574, AIR. 1935 
Rang 135, 1935 Cr.C 627 (the case of a Police-Inspector). But see Niaz Muhammad 
V. Emp . A.I R. 1939 Sind 148, I L R 1939 Kar 652. 12 R S 18. 40 Cr L J 695, 182 I C 
513, where it has been laid down that an Inspector of Police is included within the 
definition of "subordinate ranks” m amended see 3 (i), Bombay Distnct Police Act, 
and cannot claim that he is removable from office only with the previous sanction of the 
Local Government IVhere an authority delegates the power to remove a public servant 
ti a subordinate authority, the public servant for the purposes of this section nevertheless 
continues to be removable by the original authonty Therefore, under the provisions 
of this section, sanction of the Local Govenmient. which might have delegated its power 
of removal to a special officer, is necessary to his prosecution— AV u&umW. A I R. 1935 
Lah 781 (783), 37 CrLJ 1056, 165 I C 61. 1936 CrC. 793 t\'here the power has 
been delegated the sanction of the Local Government is nccessarj-— Tun Ya. 39 Cr.LJ 
614 (617), 175 IC. 442, AIR 1938 Rang 181, 1938 RangLR. IW, 10 R.R. 505, 
But where the delegation of powers was ultra i-ircs of the Local Government, which 
was not the authority empowered to puiush (as in the case of a Sub-Inspector of Police 
in Burma regarding whose appointment the General Police Act confers powers on 
Certain designated officers), the sanction of the Local Government is not required— rio: 
Pfl supra. See also Pichai v. Dalasundara, 36 Cr LJ. 1241, 157 I C 24, 1935 Cr C. 619. 
53 Mad. 787, A.I.R. 1935 Mad 442, 41 MX.W. 55S. 1935 M.WJ4. 547, 68 MLJ. 608 
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where a police constable and a Sub-Inspector have been held not to be public sen’ants 
who are not removable from office save by or with the sanction of the Local Government 
nr some higher authority as the former was removable by the District Superintendent of 
Police and the latter by Deputy Inspector-General, Police. The expression "any public 
servant who is not removable from his office save by or with the sanction of the Local 
Government or some higher authority” in this section will not include public servants 
whom some lover authority has by law or nile or order been empowered to remove — 
Maqbool Husain v. Emp., 41 Cr.LJ. 695 ( 693), 188 LC. 846. 19i0 OW.N. 494 (the 
case of a Sub-Inspector of Pohce), folloaing Pichai v. Bdlasundaja, supra. Where the 
power to appoint assistant accountants within his district and by implication the power 
to remove or dismiss them from their office was transferred to the Deputy Commissioner, 
sanction under this section was not necessary for their prosecution—A/cung Bo Maung, 
A.I.R. 1935 Rang. 263, 36 CrLJ. 1272, 157 IC. 1034, 13 Rang. 540, 1935 CrC. 964 
(K.B.). But the Allahabad High Court is of opinion that where the Local Government 
has delegated the power of removal of a public servant to some other authority, as for 
instance, where the Government by a notification has delegated to the Excise Commis- 
sioner the power to suspend, remove or dismiss any Excise Inspector, held that the 
sanction of the Local Government is not necewary for the prosecution of an Excise 
Inspector— 48 All. 264. 24 ALJ. 230, 27 Cr.L.J. 345, 92 I.C. 857, A.I.R. 
1926 All. 271 (dissenting from Abdul Kadir, supra). In a Lahore case, it has been held 
that where the accused, a public servant {vtt.. a Zilladar) was appointed at a time 
when the powers of appointment and removal of a Zilladar were vested in the Local 
Government alone, and subsequently the Local Government delegated the power cl 
appointment, suspension and remoN'al of the ZiUadars to the Chief Engineer, the prose- 
cution of the Zilladar instituted without the sanction of the Local Government but with 
the sanction of the Chief Engineer, was illegal. The sanction of the Local Government 
was necessary under sec. 197— Lo/a Khan Cband, 24 Cr.LJ. 411, A.I.R 1922 Lah. 
337'(338). 

In sending his report under sec. 45, Cr. P. C., the Village Munslf is not acting in 
his capacity as Magistrate, being there called specifically a Village Headman, nor Is he 
a public servant removable only by or with the sanction of a Local Government — Ptegada 
Balanagu v. Krosuru Kolayya. 38 Cr.LJ. 950, 170 LC, 481, 45 M.L.\V. 697, A r.R. 1937 
Mad. 578, 1937 MW,N. 638, 10 R.M. 206. 

A distinction should be made between removal from office and ceasing to hold 
office. Thus, the mere fact that if a Prerident of a Board fails to attend a certain 
number of meetings he ceases to be a President according to Rules made by Government, 
does not lead to the conclusion that he is removable from the office without the sanction 
of the Government, It stands more or Jess on the same footing as resignation from the 
office— Hidayatullah, 27 SLR. 3, 34 Cr.LJ. 191 (194). 

644. “Acting in the discharge of official dut 3 r”; — These words have 
been substituted for the words “as such Judge or public servant" occurring in the old 
sections and from a comparison of the old and the new section it seems that the 
language of the present section has been made ampler. the 

language used in the section was "as such Judge or public servant" and it indicated 
that the offence diarged must involve as one of its elements that it was committed by 
a person filling that character? and, therefore, where a Magistrate used insulting and 
defamatory language towards a pleader in the course of a trial, no sanction was held to 
be necessary for the prosecution of the Magistrate, as the position of his being a 
Magistrate was not a necessary' element in the offence of defamation — Nando Lai v, 
N. N. UMtei, 26 Cal 852, 3 C.WJ4. 539. Where a Judge or Magistrate or public 
servant commits an offence which could be committed by anybody and which entails 
consequences neither in the way of penalty nor anything else in the least difference 
from what it would entail if committed by anybody else, sanction is not required under 
this section for his prosecution. Therefore, where the Chairman of a Union Pandiayet 
was prosecuted for the offence of criminal breach of trust In respect of Union funds, 
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held that the offence was not one whidi was committed by him in his capacity of a 
public servant, and no sanction was necessary for Ws prosecution— AirfHl Kadtr, 1916 
M.WN. 384, 33 I C. 648. AIR. 1917 Mad. 344. 17 Cr.LJ 168 (170). But the 
President of a Panchajet Court cannot be prosecuted without the sanction of the 
Local Government under this section for cnminal breach of trust in respect of a sum 
of money paid to him as such Ptes.dent—Chel!aperumal Padayacht v. Velayudha 
PcrfayacJii, 1937 M.1VN. 216 A public seisant guilty of criminal breach of trust was 
neither “acting nor purporting to act in the discharge of his official duly,” for he was 
acting not as an official but as a thief. No sanction is necessary for his prosecution 
—Maung Bo Maung. 157 IC 1034, 1935 CrC. 964, 36 CrL.J. 1272, 13 Rang 540, 
8 R-Rang. 131, AIR. 1935 Rang. 263 (265), 13 Rang 540 (FB)? Manzur AH v. 
Emp, AIR. 1939 Lah. 1. 179 I.C. 778. 40 Cr.LJ. 252, IL.R. 1939 Lah. 227, 41 
P.L.R 154 t CuTUshidayya, IL.R 1939 Bom. 119. 179 I.C. 686, 11 R.B. 287, 40 CrL.J. 
269, 40 Bom.L R. 1286, AIR. 1939 Bom. 63 But see Newbould v Emp , A I R 
1936 Lah. 781, 165 I C. 61, 1936 CrC. 793, 37 Cr.L.J. 1058. 38 P.LR 1061, 9 RL. 

2075 Dt. Hari Ram Singh v Emp, AI.R 1939 FC. 43. 40 CrLJ. 468, 181 IC 317; 

Ar}an Stngh v Emp , A I R. 1939 Lah. 479 Such is also the case when he is charged 

with an offence under sec. 411, I P Code — Euankt, AIR 1933 Mad, 270, 1932 

M.WN. 1075. 1933 CrC 373, 143 I.C. 102, 34 CrLJ 526 IVhere a Magistrate used 
abusive language towards another Magistrate while both of them were trying a case 
zs members of a Bench, it was held that no sanction was necessary to prosecute the 
former, because the offence was not committed as Hlagistrale, ie, the fact of his 
bemg a Magistrate was not a necessary clement of the offence — HaTlekar, 2 BomLR, 
1079. Sa also, where the Supenntendent of the Gun Carriage Factory m Madras 
caused timber to be brought wtlhm the aty of Madras without a license as required 
by sec. 341 of the Madras Act I of 1884 (City of Madras Municipal Act), held that 
no sanction was necessary to prosecute him, as the oOence was not one which could 
be committed by a public sen, ant only, nor did it involve as one of its elements that it 
had been committed by a public servant— A/Kwicipuf Commissioners v.” Major Bell, 
25 Mad. 15. IVhere a Union Chairman, while removing an obstruction to a public 
thoroughfare caused by the complainant, used insulting and abusive language towards 
tile latter, no sanction was held to be necessary for the prosecution of the Chairman, 
as it could not be said to be part of the (unction of a Union Chairman to use abusive 
language in a public street— Ahrful Rahimait, 4 L.W 556. 17 Cr L J 462. A Magistrate 
or a judicial officer who was holding a tnal could not be said to be acting m a judicial 
capacity, if he abused or defamed a witness or a legal practitioner before him — Baishnab 
Charan v. Sukhomoy, 25 C.WJ4. 957, 22 Cr.L J. 585. 

These cases, though correctly decided under the old Codes, would be of no authority 
now’, as the language of the present section matenally differs from the language of the 
old law. Under the present section it will not be necessary to decide whether the fact 
of the accused being a Judge or a public servant was a necessary element in the offence 
or whether the offence was one which could not have been equally committed by a 
prii-ate person These nice questions would no longer anse; if it is found that the 
Judge, hlagistrate or public servant has committed an act at a time when he was 
doing an official duty, this will be sufficient to attract the prosisions of this section. 
In other words, the Legislature has now given a greater protection to the officers 
concerned tlian it did under the old section. This ^ew has been endorsed by the Madras 
High Court in Gangaraju v. Venkt, 52 Mad. 6(E, 30 Cr.LJ 864 (855), 118 IC. 102, 
A1.R. 1929 Mad 659, 30 MLW. 116. 57 MLJ. 31, 1929 M.IYN. 787, Ind. Rul 1927 
Mad. 742, followed by tlie Sind Court in HidayaluUah, 27 S L.R 3, 34 CrXJ. 191 
(193)i Harumat v. llaji Jmambux. 27 SLR. 36, 1933 Cr.C 529} Abdul Uadi v. 
Mishra. 36 Cr.LJ. 1092 (1093), 157 IC. 120, A.IR. 1935 Nag 52. 18 NXJ. 23. 1935 
Cr.C. 270. This is also the view of Sir J. G. W'oodroffe (Criminal Procedure, p. 229). 
The polic>’ of the Legislature Is to afford a reasonable protection to the public sen-ants 
in the discharge of their official function and this policj* cannot be defeated by hanng 
resort to the view that “At the time of committing the offence the public servant 
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cannot be said to be discharging public duty— Kali Prasad Sing/r v. SiTihhhun, 39 
Cr.L J. 774, 176 I C. 725, 4 B.R. 755, 11 R P. 98, A.I.R. 1938 Pat. 543. 

This section has been completely redrafted The Legislature has now given a 
greater protection to the officer concerned than it did under the old section. Ex- 
hypothesi the officer concerned should be accused 'of having committed an offence and 
the offence is obviously a wrongful act which roust prima facie be beyond his rights and 
duties and, therefore, if the safeguard of a sanction is not available to the officer then 
the protection offered by this section and the vrisdora underlying the protection would 
vanish. All that the Court should see is whether the officer concerned has been accused 
of having committed the offence compkuned of when he was acting or purporting to act 
in the discharge of his official duty. Where the Magistrate was acting or at least 
purporting to act in the discharge of his offiaal duty and used insulting language to 
the complainant who was in the witness-box, a sanction for his prosecution was 
necessary under this section — Sukhdeo. 36 Cr.L.J. 331, 153 I.C. 403, A.I.R. 1934 All 978, 
1934 Cr.C 1302, 57 All. 385. Sanction under this section is also necessary to prosecute a 
Deputy Magistrate who was engaged in realising taxes, had threatened the defaulters and 
immediately turned round and, engaging himself with the complainant, took him to task 
for being near him in a particular manner — Ram Singh v. RUtvi, 36 Cr.L.J. 650, 155 I C. 
126. A I.R 1935 Pat. 52. 15 P L.T. 775, 1935 Cr.C. 83. 14 Pat 299. See also Mukti 
Narayan v. Emp , A.I.R. 1940 Pat 97 (101), 1939 P.W.N. 871. 20 P.L.T. 947, 41 
CrLJ. 349. 186 I.C. 627. 


But in some other Madras cases it has been held that this section does not apply 
to any and every offence committed by a public servant while he is in office; the ‘acting' 
refers to the specific action which comprises the offence. An offence arising out of 
abuse of official position by an act not purporting to be official, does not necesatate 
sanction under sec 197. And so, a complaint against the Chairman of a Municipal 
Council of having threatened a voter with injury to hi.« property with intent to induce 
such voter to vote for any candidate or to abstain from voting, is not one in respert 
of which sanction is necessary under sec 197, in as much as the act complained of i3 
not committed in the discharge of his official duty, although the incident of his official 
position might have given him the opportunity to do it — KamUetty Rama Rao v. 
Ramasu’amy. 50 Mad 754. 52 ML.J. 647. 28 Cr.L.J. 539, 102 I.C. 347, 25 MLW. 
608, 1927 MW.N. 423, 38 ML.T. 338, A I.R. 1927 Mad. 566 (following 25 Mad. 
15 and 1916 M.W.N 384 cited above); Nune Panakalu v. Ravulu, 52 Mad. 695, 30 
CrLJ. 191 (194), 113 I C. 625. AIR. 1928 Mad 1158, 57 M.LJ. 331, 1928 MWN- 
801. The phrase “while acting or purporting to act in the discharge of his official 
duty” means "domg or purporting to do the sort of act which the law or rules framed 
under the law allow him to do by virtue of bis office." It is only in respect of acts 
dene under colour of his office that a Village Munsif is entitled to and is given pro- 
tection under the section His official duty does not permit him to do anything of the 
nature of causing hurt or applying torture to persons confined by him lawfully or under 
pretex of law and sanction is not necessary for lus prosecution in such a case — Ganapalhy 
Goundan, 33 CrLJ. 557, 138 I a 133, AIR. 1932 Mad. 214, 35 M.L.W. 61. 1932 
MWN. 65, 62 MLJ. 223, 1932 Cr.a 156, Ind. Rul 1932 Mad. 518 If a public 
servant is actually engaged in the discharge of his duties, or is purporting or pretending 
to be so engaced, and commits an offence, the sanction of the Local Government is 


clearly required before a Court can take cogtuzance thereof. It is not enough for a 
public servant to be in an official position, which he may abuse, in order to bring him 
under the section* he must be purporting or pretending to act in pursuance of his 
official duties. To say that a member of a District Council is acting in purported 
discharge of his duties when he accepts a bribe in order to influence his decision at a 
meeting of that body is to display the gravest misapprehension of what those duties 
could possibly be. It is an independent act committed by one whose position gives 


him the opportunity to commit it; but it is in no way bound up with the performance 
of his duties. No sanction is, therefore, necessary for prosecuting him for acceptance 
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.of the. bribe— r; Tun Kym v. The ifftij. 40 CrLJ. 243, 179 I C. 679, AIR 1939 
Rang 17, 1939 RangLR. 72," 11 R.R 337. TVhere the charge 3S faking illegal 
gratification for the purpose*of doing sonietjiuig other than the duty or, in other words, 
the allegation is that the accused persons have turned their backs on their duty and 
agreed to keep their backs turned on their duty for an illegal gratification, it cannot 
be .said that they are accused of an offence alleged to have beep committed by them 
while actmg'or purporting to act in the discharge'olf their official duties Sanction under 
this section is not necessary in such a case — Kkurshed Ahmed v. AmanuUa, 44 ’C.WN 
735,-A.I.R. 1940 Cal 405, 71 CLJ 475 The Calcutta High Court also holds that 
in order to make section 197 applicable it is essential that the act constituting the 
alleged offence should have itself taken place as an official act, or at least under the 
cloak of what purported to be an official act, ie, something in the nature of an official 
' character should have attached to the act itself; it is not enough that his capacity of a 
public servant put him in a position to commit "tHe^offence. Therefore, where certain 
"moneys were paid to a Deputy Collector as selami for certain khas mahal lands, but 
no settlement was given, and the Deputy Collector misappropriated the moneys, held 
that this section 'did not apply — Amanat, 33 C.WN 1058 (1060), 1929 CrC. 360, 
AIR. 1929 Cal. 724. 122 IC. 627. 31 CrJ-J 430. Ind Rul. 1930 Cal 259 In these 
cases it has been remarked that the Amendment has not made any change m the 
policy of the Code nor given any great protection to the public servants, but has 
simply altered the language to make the sense clear, which was formerely subject to 
mianterpretation This view has been recently followed by the Bombay High Court 
I Thus, a liquidator who misappropriates money coming into his custody as liquidator 
/ cannot be said to be acting or purporting to act in the discharge of his official duty— 
f Cuhbmiya. 32 BonuLR. 1134, 32 CrLJ 281 (283), 52 Bom 832, AIR 1930 Bom. 

{ 487, 1930 Cr C 1023 Where an official Kulkaml collected money on account of 

^ land revenue and, instead of sending it to the treasury, used it for his own purposes, 
sanction of Government was not necessary for his prosecution — Gurushtdayya v Emp, 
A.I.R. 1939 Bom 63, 40 BonuLR 1286, 40 CrLJ 269, 179 IC 686, distinguishing 

Kalu. AIR 1927 Bom-432. 102 IC. 342, 28 CrLJ 534. 29 BomLR 707 and 

Rudragonda Rachangonda Patti, AIR 1937 Bom 160, 168 IC 956, 38 CrLJ. 654, 
I L R. 1937 Bom 256, 39 Bom L R 70 where, m addition to the offence of embezzlement, 
the accused purported to have done some thing in his official capacity wRIch'Involvtd 
him in the commission of other offences. So also, acts of force, abuse and intinudation 
committed by police patels m collecting subscriptions authonsed by Government are 
not acts done in the discharge of offiaal duty — Naraicna Janu, 32 BomLR. 1493, 32 
CrLJ. 575 (576), 130 IC. 580. AIR 1931 Bom. 192, Ind Rul 1931 Bom 260, 1931 
Cr C. 225 Where a Kulkami and Revenue patcl forcibly removed an alleged encroach- 
ment without making any report to their superior officers for orders for removal of the 
encroachment, and assaulted the persons who had encroached, held that such abuse of 
official position by public servants could not be said to be acts done in the discharge 
of their official duties, and no sanction was necessary — Hanmant, 31 Bom L R 789, 31 
CrLJ. 353 (356), AIR 1929 Bom. 375, 122 IC 118, 1929 Cr.C. 322. Ind Rul 1930 
Bom 118 Cf Narayan v Veshtvant, 52 Bom 832, 30 CrLJ. 278 (FB ). 

According to Nagpur High Court sec 197 apfdies to acts committed by a public 
officer although these acts were not part of his public duty. If he committed the act 
under the cloak of his offiaal position, then he is protected To hold otherwise would 
be to narrow doivn the protection almost to vamsWng point — S F. Paid, AIR. 1937 
Nag 293, 172 I C. 669. 

Thus the reported decisions on the application of this section are not by any means 
uniform. In this connection Varadadianar, J, of the Federal Court obsen'es: “It does 
not seem to me necessary- to review in detail the decisions given under sec. 197 of the 
Criminal Procedure Code, which may roughly be classified as falling into three groups, 
so far as they attempted to state something in the nature of a test. In one group of 
cases, it is insisted that there must be something in the nature of the act complained 
*« Cr— 14 
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o f tha t attaches it_tq_the o(%ial c haracter o f the_person doingjt: Cf. In re Sheikh 
'A^Kadir Sahib, 33 LC. 648. A’I.R 1917 Mad. 344, "(1916) 1 M.W.N. 384, 17 CrL J. 
168; Haja Rao v Ramastvamy, 50 Mad 754, 102 I C. 347, A.I.R. 1927 Mad. 566, 28 
CrLJ 539; Amanat Ali v. Emp. A.I.R. 1929 Cal. 724, 122 I.C. 627, 1929 Cr.C 360, 
33 C.W.N. 1058, Ind. Rul. 1930 Cal. 259, 31 Cr.LJ. 430; and Curushidayya, A.I.R. 
193930111 63, 179 I.C. 686, 40 BomLR. 1286, 11 RB. 257, 40 CrLJ. 269. In another 
group, more stress has been laid on the circumstance that the official character or status 
of the accused gave him the opportunity to commit the offence. It seems to me that 
the first is the correct view. In the third group of cases, stress is laid almost exclusively 
on the fact that it was at a time u/hen the accused Tias engaged in his official duty 
that the alleged offence was said to have been committed (see Jujjavarupu Ganiaraju v. 
Kandiboyina Venki, 52 Mad. 602 (605), 118 I.C. 102, A I.R. 1929 Mad. 659, 30 Cr.L J. 
864, 57 M.L J. 31, Ind Rul. 1929 Mad. 742, 1929 M.W.N. 787, 30 M.L.W. 116), quoting 
from Mitra’s Commentary on the Criminal Procedure Code. The use of the expression 
"while acting”, etc., in section 197 of the^ Criminal Procedure Code (particularly its 
introduction by way of amendment in 1923) has been held to lend support to this 
view. While I do not wish to ignore the ^gnificance of the time factor, it does not 
seem to me right to make it the test. To take an illustration suggested in the course 
of the argument, if a medical officer, while on duty in the hospital, is alleged to have 
committed rape on one of the patients or to have stolen a jewel from the patients 
person, it is difficult to believe that it was the intention of the Legislature that he 
could not be prosecuted for such offences except with the previous sanction of the 
Local Government” — Dr. Hart Ram SmgA v. Emp., 40 Cr.L.J, 468 (481), A.IR. 1939 
FC. 43 (56), 1939 M.W.N. 497, 181 IC. 317, 1939 OLR 366. 1939 P.W.N. 429, 1939 
MCrC 148, 50 ML.W. 95, 20 PX.T. 539, (1939) 2 M.LJ. Sup. 23, 41 P.L.R. 680, 
C.WN 1939 F.C, 50. 

A Sub’Magistrate took small police force with him for the purpose of preventing 
a breach of the peace which was apprehended. What he did or is said to have done 
after reaching the place where the breadi of the peace was feared, was done in his 
official capacity as a Magistrate and in the performance of what he considered to be 
his duty as a Magistrate. Even If he exceeded his powers and even if he thereby 
committed any offence, no complaint in respect of any such offence could be entertained 
by any Court without the sanction of the Local Government — Rajagopata v. Palani- 
svmmt. AIR. 1935 Mad 319. 37 Cr.LJ. 154, 159 I C. 692, 68 MLJ. 526, 41 M,L.W. 
668, 1935 Cr.C 382, 1935 M.W.N. 590. Where a village Magistrate uses his authonty 
and position as a public servant to constrain a person to give a bribe, sanction is 
necessary for his prosecution — Afangapalhi Naidu, 2 Weir 221. But see V Tun 
V The Krng, supra Where it was part of the duty of an Excise-Sub-Inspector, who 
could only be appointed and dismissed by the Local Government, to sign certificates 
in respect of goods imported in bond into Afghanistan and he signed the certificates 
knowing that the goods to which they referred had never been so imported and was 
enabled to do this not only by his official position but it was essential to the success 
of the alleged conspiracy that he should purport to do so m his official capacity and 
that he should lead the Treasury Officer to believe that he had done so, he purported 
to act in discharge of his offiaal duty in signing certificates in the manner alleged 
by the prosecition and could not be prosecuted for doing so without the sanction of 
the Local Government— Foaaf Rahman. 38 CrLJ. 1042 (1046), 170 I.C. 772. A.IR. 
1937 Pesh. 52, 10 R.Pesh. 23. Where a Judge used defamatory language to a witness 
during the trial of a suit, a complaint against the Judge could not be entertained 
without a sanction under this section, as the Judge was then acting in his official 
capacity — Ghulam Muhammad, 9 Mad. 430. It is only where offences arc committed 
by a Judge that the necessity for protection comes in and the protection is limited 
■ to cases where the offences are committed while the Judge purports to act in his official 
capacity though undoubtedly he has outstqiped the limit? of his duties. ItTiere, therefore, 
the President of a Panchaj'at Court, oo ob;ccti<jn to dictation of judgment to him 
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by his clerk raised by the complainant in the case before him, is said to have got up 
from his seat abusing the complainant and slapped him on the cheek twice and, on 
hi® protest, unlaced his shoe, ‘took it up in his hand and raised it saying “I will beat 
j-ou with my shoe " Held that these are acts which must be deemed to have been 
done when he purported to act in discharge of his official duties, though it is not part 
of his official duties to abuse or assault, that tlw circumstances clearly show that 
throughout the President was acting as a Judge and that therefore the protection 
which is meant to be given to persons in his position must be available to him — 
Subbiah v Ramacharlu. AIR 1939 Mad 601. 49 M.L.W. 781, 40 CrLJ 853, 184 
IC 112, 1939 M.WN. 741, (1939) 2 MLJ 117, 12 RM 412 IVhere the Adminis- 
trator-General of Bengal was appointed administrator to the estate of a deceased person, 
and was charged with an offence under the Calcutta Municipal Act for not removing 
the privy on certain premises belonging to that estate, held that the offence was com- 
mitted in his private capacity as administrator to the estate of a private person and 
not in his public capacity as Administrator-General, and no sanction was necessary for 
his prosecution — CoTparation of Calaitta v. AdminUtratOT-GeneTal, 30 Cal 927. If a 
Magistrate or a Judidal officer, in order to examine a witness, detains him until the time 
of his re-examination comes or until he makes Inquiries as to the failure of the witness 
to appear before him, his acts are purely judiaal, and if any offence is committed by 
the Magistrate exceeding his powers in doing those acts, it is necessary that there should 
be a sanction for his prosecution — Bahhnab Chatan v Snihomoy, 25 C W N 957, 22 
CrLJ. 585. These cases though decided under the old law would still hold good. 

The question whether a person committed an act while acting or purporting to act 
in the dis^arge of his official duty, is a question of fact Uffiere it was alleged that a 
member of a Municipal Committee and a Sub-committee, by exercising undue influence 
on a sub-overseer, stopped him from purchasing bncks of a certain person and compelled 
him to give his assent to the purchase of bncks from the accused himself, but there 
was no allegation in the complaint that the accised obtained this advantage to himself, 
acting Of purporting to act as a member of the Municipal Committee, and in fact the 
suggestion in the complaint was that taking advantage of his position he went outsidt 
his official duty altogether to obtain the contract himself, held that the sanction of the 
Local Government was not necessary for his prosecution The case would have been 
otherwise if the accused in obtaining the contract held himself out to be acting as a 
member of the Municipal Committee or Sub-committee — Md Ismail. 8 Lah 647, 29 
CrLJ 511 (512), 109 IC 239, AIR 1928 Lah. 72. 29 PLR 69 If an officer 
conducting an auction sale himself purchases a thing in the name of his servant for his 
own benefit, it is an act done by him in the discha^ of his official duty — Krishna 
Kana, 28 OC 155, 26 CrLJ 1157. IVhcre the President of a Muniapal Committee 
received brokerage or commission on goods ordered by the Municipality, held that 
he could not be prosecuted for that offence without the sanction of the Local Government, 
as he was acting in the discharge of his duly as public servant — U. Maung Gale, 4 
Rang 128, 27 CrLJ 1088. A.I R. 1926 Rang. 171, 97 1C. 64. ira Mukhliatkar, 
whose duty it is to keep the Gox'emmcnt building and office in a sanitary condition, 
keeps the office and compound in an insanitary condition, he is acting or purporting 
to act in the discharge of his official duty; and sanction of the Commisaoner is necessary 
for his prosecution under sec. 131, Bombay District Municipal Act — Katachi Munieipaitty 
V. Mukhtiarkar, 24 SLR. 385, 31 CrLJ 597 (598). A member of the District Board 
presenting a petition against a candidate for the chainranship of the Board, the petition 
containing some damaging imputations against the diararter of the candidate, is not 
acting in the discharge of his official duty as a member of the Board — Rae Bajiang, 
A I.R. 1932 Oudh 308, 34 CrL.J. 253. 141 IC 819, 9 OWN 875, 1932 CrC 848 
(851). No sanction is necessarj* for prosecuting a member of the Nagpur Muniapal 
(^mmiltee for having taken a contract from the Committee in partnership with others 
in violation of law— Dulloomiya v Tularam, AIR 1932 Nag. 173, 23 N T.R 218, 
1932 Cr.C. 90S, 34 CrLJ. 66, 140 IC 43lj llazaTimal v. Emp.. A.I.R. 19J0 Nag' 81 
(82), 1939 N.LJ. 567, I.LR. 1940 Nag. 133, 
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Sanction is necessary under this section for prosecution of an Executive Engineer 
for words uttered by him in reply to a request to provide with a more liberal supply of 
water, inasmuch as those words could not have been uttered except in his ofiidal capacity 
— Hajumal vJtnambux, 34 Cr.L J. 819, 144 I.C. 477, 27 S.L R. 36, AIR. 1933 Sind 
165, 1933 CrC. 529. 

VTiere a village Magistrate prepared a false record (in order to provide evidence 
for use in future) to the effect that a certain person v/as convicted of theft and sentenced 
by him to detention for 2 hours, where, as a matter of fact, such person was never 
convicted or sentenced for any sudi offence, and that person thereupon made a com- 
plaint for the prosecution of the village Magistrate for making the false record, it was 
held that as the village Magistrate was not bound to make a record, he was not acting 
"as a Judge'' when he made the records the act was merely purported to be done by 
him as Judge, and no sanction was, therefore, necessary — Palanlandy v. Arunachelldm, 
32 Mad. 255. But the case would now fall under the present section by reason of the 
words "purporting to act" occurring in the section. These words would include nol 
only the cases where the official has jurisdiction to take cognizance of a matter and in 
professedly exercising that jurisdiction commits an offence or acts ultra vires, but also 
cases where the initial jurisdiction is wanting and a jurisdictiov is assumed by an officid 
who in such assumed capacity acts to the prejudice of a person. See SabJifl PiUat, 
1920 M.WN. 7, 21 Cr.L J. 223, in which the correct view of the law .was taken, though 
it was decided under the old section. See the recent case of Stvaramakrishna v. 
Seshappa. 52 Mad. 347, 30 Cr.L.J. 369 (399), 115 I C. 248, A.I.R. 1929 Mad 172, 
56 MLJ. 263, 29 M.L.W. 17. 1929 MWJ4. 53, Ind Rul. 1929 Mad. 408, In which 
i* is laid down that fabrication by a Judge of the records of a suit is an offence 
committed by him while acting or purporting to act in his official duty. 

The accused who was a Sub-divirional Officer of the Public Works Department went 
to supervise the work which was done by the complainant on a road. The accused got 
into a boat and, finding that the western bank had collapsed, made certain remarks and 
gave to the complainant two blows on the left knee. Held that although he had gone 
to discharge some official duty in connection with earth works, he was not still purport- 
ing to act in the discharge of that duty when he got on the boat, lost his temper and 
assaulted the complainant, that it was no part of the official duty to beat the complainant 
and that no sanction was necessary in this case fo'* prosecuting him under sec. 323, 
I. P. Code— Gango Piosad v. Brindahan. A.I.R. 1935 Cal 176, 39 C.W.N. 288. 37 CtX J. 
103, 159 I.C. 421. 

To say that a public officer when giving evidence in a Court purports to be actmg 
in the discharge of his offiaal duty, would be straining the language used. In giving 
evidence he does not perform any official duty in connection with his department 
He gives evidence because he receives a summons to do so and he is obliged to obey 
the summons, even though such obedience enUuls actual neglect of his official duties. 
No sanction under this section is, therefore, necessary for his prosecution for perjury 
alleged to have been committed m the course of such evidence— Supd/. & Rembr., L. A » 
Bengal v. Jadu, 44 C.WJJ 596 (597), AIR. 1940 Cal. 274, 41 Cr.L.J. 659, 188 I.C. 681. 
ILR. (1940) 1 Cal 590. 

Where the allegation is that the Manager of a Court of Wards, whilst acting as 
agent of the landlord, made illegal demands and thereby committed an offence under 
sec. 63 of the Chota Nagpur Tenancy Act (VI of 1908), he is accused of an offence 
al’eged to have been committed by him \rfiile acting or purporting to act m the 
discharge of his official duty and the accusation is precisely the one contemplated ui 
tills section. That being so, previous sanction of the Government is necessary before 
the Magistrate can take cognizance of the offence — Angelo v. Kandan Manjhi, 41 Cr.L J. 
221 (225). 

A Government officer, e.g , a Tahsildar, who is appointed by the Chairman of a 
Municipal Council as a Polling Officer does not, while he is acting as a Polling Offi«r. 
act in the discharge of an official duty as Tahaldar. No sanction is necessary for hiS 
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prosecution for an offence committed by him while acting as a Polling Officer— 
Jagannadhasuami v. Manikyam, 51 Mad 259, 28 Cr.LJ. 1038 (1039). 

See also Note 2A. 

645. “Taking cognizance”; — ^Tlus section prohibits taking cognhance of 
an oSence committed by the Judge or public servant in his public capacity, without a 
sanction. But the preliminary examination of the complainant is not "taking cognizance" 
and, therefore, such ecamination is not invalid in the absence of sanction — Narayan- 
sami, Petttioner, 7 M.HC.R. 182 (187); Satya Ckaran v. Chairman, 3 C.W.N. 17 
(18). But summoning the accused or takmg any evidence against him amounts to 
tsldng cognizance and this should not be done until the necessary sanction has been 
obtained — Parskam, 7 B H.C.R. 61. So also, recording the statement of the complain- 
ant and forwarding the same to a subordinate Magistrate for inquiry amounts to taking 
cognizance; and this cannot be done wthout sanction — Bhagiiath v. AH Ahmad, 8 
OWJ^. 157, 32 Cr.LJ. 991 (3K). The Magistrate examined the complainant in 
verification of the complaint and issued warrants against the two accused, one of whom 
took an objection that the proceedings were illegal for want of proper sanction The 
Magistrate then proceeded to obtain the necessary sai.ction from the Local Government 
and in due course it was obtained Then the case was duly transferred to a First Class 
Magistrate who Iss'jed fresh warrants, proceeded to inquire into the case, recorded 
evidence and committed it to the Sessions Court where it was tned by the Additional 
Sessions Judge Held that to satisfy the formal requirements of the law, the First 
Class Magistrate before recommenong the proceedings should have again examined the 
complainant and venfied his complaint instead of merely taking on record the complaint 
x*erified by his predecessor but this cannot be regarded as an>’thing but a purely 
technical jrregulaniy which does not vitiate the proceeding— Drsaih/iai Khushalbhai, 
A.I.R- 1938 Bom. 50 (53), 39 BomLR 1055 

There can be no question that a preliminary enquiry under sec. 476, Cr P C , 
can be held without the sanction of the Local Government for it does not entail taking 
cognizance of any offence, and if the enquiry is held before the Local Cowminent is 
approached, the Local Government will be m a much better position to be able to 
decide what action to take under sec 197, Cr. P. Code — U Ba Hla v Maung Tun Sem, 
38 CrXJ 945 (947), 170 IC 516, lORR. 96. AIR 1937 Rang 312. 

See also Notes 2A and 647. 

The question whether a sanction is necessary undtr this section must be determined 
with reference to the allegations in the compbint — Canga Prasad v Brindaban, AIR. 
1935 Cal. 176, 39 C.W N. 288 See also Note 2A 

646. Sanction: — Who tan give sanction : — Under the pre%*ious law (i e , before 
the Amendment of 1923), sanction could be given by the Government or by the officers 
empowered by the Local Government, or by the Court or the authonty to which the 
Judge or public serx’ant was subordinate Thus, sanction for prosecution of a Tahsildar 
could be given by the District Magistrate — Indar Singh, 1919 P.R 4. The President 
of the Taluk Board could give sanction for the prosecution of the Chaimnn of a Union 
Pancha>ct — Abdul Kadir, 1916 MW.N 334, 17 CrLJ 168 (171). The Inspector- 
General of Registration could sanction the prosecilion of a Sub-Registrar — Projulla, 
30 Cal 905 ( 903). The Executive Engineer could give sanction for prosecution of an 
overseer — Sarayan, Ratanlal 32 These cases are no longer of any authonty. Under 
Uie present law, sanction can be giwn only by the Local Government. Under the old 
law the Local Government could empower an officer {eg. the District Magistrate or 
Additional District Magistrate), to pve sanction The present section, however, con- 
templates no such delegation 

Ofjenee must be s[>ceificd in sanction — ^The sanction must be granted with reference 
to some specific offence, and the authority empowered to grant sanction cannof delegate 
to another the task of detemumng which offence the .sanction should relate to Thus, 
an order passed by the Board of Re\-enue sanctioning the prosecution of a Deputy 
Tahsildar for "bnberj* or other charges as the District Magistrate thinks Lkely to stand 
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Investigation by a Criminal Court,” was held to be invalid because the order ought to 
have specified what other offences the accused should be charged with, and to leave 
this matter to the District Magistrate means a delegation of power not intended by the 
Legislature — Savarier, 16 Mad. 468, 3 MLJ. 227, 2 Weir 220. But where the order 
granted sanction for an "offence under sec. 161, I. P. C., or any other section of the 
Code that may be found applicable with respect to the offence briefly described in the 
schedules hereto annexed," it was held that the order was no delegation, because the 
order granting sanction had specified the acts committed by the accused, and had also 
specified the offence and the section ol the I. P. C., and it merely left it open to the 
Court to convict the accused under any other section if in the opinion of the Court some 
other section of the I P. C., was more relevant than sec 161 — Girdkari Lai, 146 PLR. 
1911. 12 Cr.LJ. 217, 10 IC. 156 (159) (distinguishing 16 Mad. 468). Where the 
sanction did not designate the offence with whidi the accused was to be charged, but 
sufficiently set out the facts constituting the offences, held that the sanction was not 
invalid— AWwf Khadir, 1916 M WJ4. 384. 17 Cr.LJ. 168 (172). 'Where the preamble 
to the Government resolution in which the sanction is given sets out the whole of the 
facts, sanction is given for an offence punishable under sec. 477, I. P. C, or such 
other section or sections of the Code as may be applicable to the facts of the case and 
the accused is prosecuted under that section and no other section, the sanction is 
valid — Desaibhai Khushalbhai, A.I.R. 1938 Bom. 50 (53), 39 Bom.LR. 1056. See also 
Lakshman Sakharant, 2 Bom. 481. 

Sanciiort for abetment : — Where a sanction has been granted to prosecute a person 
for a substantive offence, no fresh sanction is necessary to prosecute him for abet* 
ment of that offence, when the comricUon for abetment Is based on the same facts as 
those on which the charge for the substantive offence is founded — Profulla, 30 Cal 
905 (908). 

Form of sanction The Code does not prescribe any particular form of sanction 
under this section— Kalagava, 27 Mad. 54 Non-speofication of the place in which and 
the occasion on which the offence was committed does not affect the validity of the 
sanction — Kalagava, 27 Mad. 54 ( 58). The order granting sanction need not speafy 
the offence with the same precision as is necessary in a charge— Cinfordftari Lai, 13 
C.WN. 1062 (I065)j Jehangir, 29 BoroL.R. 996. 28 CrLJ. 1012 (1014), A.IR. 1927 
Bom 501, 106 I.C. 100, 8 A.I.Cr.R 324. Thus, where the Kulkarni and the Patel 
of a village were charged with cheating inasmuch as they conspired to levy extra 
amounts of money from three persons who come to pay the land assessment, and the 
sanction was given for prosecution for 'cheating or for such other offence with which 
It may be necessary to prosecute them in connection with obtaimng money from the 
rjots;’ it was held that the sanction was not invalid for vagueness, inasmuch as it 
had sufficiently designated the offence or offences which might be established in con- 
nection with obtaining money from ryots— WorfAaw, 43 Bom 147, AIR. 1918 Bom. U7, 
48 I C. 871, 20 BomL.R. 607, 20 CrLJ. 71 Where the offence is otherwise properly 
described and speafied, the sanction is not bad merely because a mistake has been 
committed in specifying the date of the offence by one day (eg., where the sanction 
stated the offence to have been committed on 29th February, whereas the rorrect 
day was 1st March)— /e/iangir Cama. 29 Bonj-LR. 996, 28 CrL.J. 1012 (1014). A 
sanction for prosecuting a Murtiapal Commissioner under sec. 168, I. P. Code, for 
ha\dng interest in contracts with the Munidpal Council, is not bad on the ground that 
it does not specify the particular contracts, when there is nothing to show that the 
sanction might relate to some contracts other than that for which the accused was 
prosecuted — Kalagava, 27 Mad. 54 (59). 

Since the action of the sanctioning authority is more of the nature of executi^'e 
than of j’udiaal action the sanction need not state any reasons— CAwna Chendrayya v 
Subbarayudu. 1923 M.WN. 77, 24 CrXJ. 116. 

There is no provision in this section for a sanction to be addressed to any particular 
officer. A sanction is an order directing the prosecution of a certain person and in the 
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ordinary way that order is conveyed to the authorities who are responsible for initiating 
prosecutions in the locality in question — Rudra Dat, 34 CrLJ 1208, 146 I.C. 149, 
AI.R 1933 All. 543, 1933 CrC. 874, 1933 ALJ. 1559, 55 All. 798 There is nothing 
in the section which requires that the sanction should be addressed to any particular 
Court or officer or that orders under the second part of the section should necessarily 
be passed in every case — Desatbhai Khushalbhat, AIR. 1938 Bom 50 (54), 39 BomL.R. 
1(S6. 

Notice to accused — A sanction under this section is not void for want of notice 
to the accused to diow cause why it should not be given The giving of such opportunity 
IS entirely at the discretion of the Government — Kalagava, 27 Mad 54 (57). 

Inquiry py Government before sancUon — ^There is ho provision of law empowering 
the Government or an officer of the Government to hold a judiaal inquiry in order 
to ascertain whether or not he ought to grant sanction under this section; and any 
inquiry which he may hold for this purpose is merely a departmental inquiry; conse- 
quently, no oath can be administered to any person examined in course of such inquiry, 
nor can such person he prosecuted for giving false evidence therein — Venkataramanna, 
23 Mad. 223. 

The Government granting sanction under sections 196 and 197 acts purely in its 
executive and not judicial capadty, and the sanction need not be based on legal evidence 
There is nothing in the significance of the word ‘sanction’ to import a judicial element 
into the act of the executive— /Cafogovo, 27 Mad 54 (57). 

647. Want of Sanction: — ^The sanction required by this section must be 
obtained before any proceedings are taken Proceedings taken intbout sanction (or 
before the sanction is obtained) are lUegel and without jurisdiction. Even a sanction 
obtained subsequently will not validate the proceedings— A/or/oH, 9 Bom 288 (293); 
BfiiJJic;;, 42 Bom 172 (177), 20 Bom.LR 89. 19 CrLJ. 342, 44 IC 454, AIR 1917 
Bom 33. See also Mohammad Melidi v Emp, AIR 1934 All 963. 1934 CrC 1291, 
152 IC. 667, 36 Cr.LJ 137, 1934 ALJ 965 (FB) The Lahore High Court has 
taken a different view and has laid down that the object of sanction is that a public 
servant should not be unduly harassed and that the word "institution” should not 
be given a very narrow meaning In one sense it is true, a Court takes cognizance 
of a matter as soon as it makes any order, however formal, but, even if such formal 
orders are considered to have been made without jurisdiction, this flaw will not affect 
orders made after the defect has been removed and the Court is properly seised of 
the case In dealing with all technical objections of procedure the final test is whether 
or not the accused has in any way been prejudiced by the alleged irregularity. It 
has been repeatedly held that a sanction under sec. 197, Cr, P. C , can be put in at 
any stage of the proceedings AVhere this was done before the actual proceedings, 
namely the evidence in the case began to be recorded, the accused was in no way 
prejudiced and the trial was not vitiated — Manzur Af* v Emp .AIR. 1939 Lah. 1, 
179 IC 778, 40 CrLJ. 252, 12 RL. 631. ILR. 1939 Lah 227.. 41 PLR 154. In 
Ar]an Singh v Emp, AIR 1939 Lah 479 (486), 41 CrLJ. 65, 184 I.C 680 the 
same view was taken by Blacker, J , who observed "Ic seems to me therefore to follow 
from this that if a Magistrate has purported to take cognizance of an offence before 
the necessary sanction is received, it is only what he has done up till that tune is void 
and cannot be revived This however does not mean that after the sanction has been 
received he cannot again commence to take valid cognizance. The complaint or police 
report not being in\-alidated by the absence of the sanction under this Section is still 
in legal existence and can form the legal bays for the taking of fresh cognizance under 
sec. 190. In this view all that is to be seen is whether sec. 537, Criminal Procedure 
Code, is applicable to the circumstances of the particular case WTiere for instance the 
sanction has not been received till after some of the evidence has been recorded and 
the Magistrate does not record that evidence again he would dearly be basing his 
judgment partly on evidence whidi has no legal existence as it was taken at a t im ** 
when he had no jurisdiction to take it. TKs would dearly amount to failure of justice 
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and the irregularity would not be cured by sec. 537. In the present case however, all 
that he did before the sanction was received was to issue process against the accused 
and secure their attendance. His acts may well have been void for want of jurisdiction 
but it cannot be said that his ormssion to issue iresh process to the accused after the 
sanction had been received which enabled him to take valid cognizance of the offence 
has caused any failure of justice. I would therefore have been ready to find in this 
particular case, had it only required a sanction under sec 197, that cognizance taken 
after tlie sanction had been received was perfectly valid and that the omission of the 
Magistrate to go back and issue fresh process against the appellants was merely an 
irregularity curable under sec 537 of the Code." Tek Chand, J., however took a 
different view in the same case. See also Di. Hart Ram Smgh v. Emp., A.I.R. 1939 
F.C. 43, 181 I.C. 317, 40 Cr.LJ. 468 and Note 2A. Where no sanction has been 
granted by the Local Government, the Magistrate cannot proceed with the case, merely 
relying on a Government Resolution and yielding to the wishes of the parties — Bkmaji, 
42 Bom. 172 (178), 20 Bom.L.R. 89, 19 Cr.LJ 342, 44 I.C. 454, A I.R. 1917 Bom. 
3.1? Kalu Makadu, AI.R. 1927 Bom. 432, 102 IC. 342, 28 Cr.L.J. 534. 29 BomLR. 
707. In the earlier Bombay case (which was a High Court Sessions case), although the 
proceedings taken by the committing Magistrate were invalid for want of sanction, 
still as the sanction was obtained after the commitment, and no objection was taken 
by the accused as to the want of sanction m the commitment proceedings, the Judge 
presiding at the-High Court Sessions, acting under sec 532, accepted the commitment 
and proceeded with the trial — Morion, 9 Bom. 288 ( 296). See also Desaibhai Khushal- 
bhai, A.I.R. 1938 Bom. 50, 39 Bom L R. 1C66 in Note 645. Where sanction, which 
is required, has not been obtained, the case should be dismissed under sec. 203, 
Cr. P. Code— A’yow Htin v. Aft Yoo, 36 CrLJ. 77. 152 I C 366, 12 Rang. 530, 1934 
Cr.C. 1039. A.I R. 1934 Rang. 238. 

, If three persons were prosecuted jointly and if one of them raised a valid objection 
tmder sec. 197, Cr. P. C., after the trial was carried to a conclusion, the whole trial 
against all the accused was without jurisdiction as the trial Magistrate was not empowered 
to take cognizance in it. The proceedings in a joint trial cannot be differentiated into 
separate proceedings against each accused person— fezof Rahman, 38 Cr.L.J. 1042, 170 
I,C. 772, A.I.R. 1937 Pesh. 62, 10 R Pesh. 23? Rudrasonda Rachangonda Patil, 38 
Cr.LJ. 654, 168 I.C. 955. 39 BomLR. 70. AIR. 1937 Bom. 160, ILR. 1937 Bom. 
256, 9 R.B. 413. See also Ramchandra Rango v. Emp„ 40 Cr.LJ. 579 (587), 181 LC. 
870, A.I.R 1939 Bom. 129, 41 BomLR. 98 Where the Court has acted without 
jurisdiction with regard to a part of the trial, the whole proceedings are vitiated by 
the illegality committed and any conviction based on such proceedings cannot stand — 
Rudragonda Rachangonda Palil, supra. 

648. Sub-section (2) — Governme.nt’s direction as to prosecution:— 
The Local Government has power under tfes section to authorise -some particular 
person to prefer charges against a public servant, and when it has limited the manner 
in which the prosecution is to be launched, the specification be adhered to And 
so, where the Gewernment direaed that a particular person should prefer a complaint 
against a public servant, a complaint preferred by a person other than the one specified 
was illegal, and the result would be the same if the authorised person had delegated 
the function to some other person — Vmayak, 8 B H.C R. 32. 

/ Spectfication of Court : — ^Tbe power given by sec 197 (2) overrides the general 
rule contained in sec. 122r that an offence shall be ordinarly tried by a Court within 
the local limits of whose junsdiction it was committed ttliere the Local Government 
sanction the prosecution of a person who committed an offence in Upper Burma, and 
specified a Court in Lower Burma for the trial of such person, it was held that the Court 
in Lower Burma was competent to take cognizance of the offence and was wrong in 
holding that it had no power to reedve the complaint — Maung Ka, 4 L.B R. 265, 8 
Cr.L.J. 70. This shows that the Local Gov’cmment can specify any Court irrespective 
of local jurisdiction. 
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Where the Local Government sanctioned the prosecution of a Sub-Judge and specified 
the Sessions Court of Telhcherrj as tlie Court which ^ould tr>’ the offence and appointed 
Mr. Imne as the Officiating Sessions Judge, and subsequently by another order of 
Go\emment Mr. lr\’ine was appointed os the Additional Sessions Judge, and he tried 
the Case, it was held that the trial was not invalid, for though Mr. Irvine was appointed 
as the Additional Sessions Judge still his appointment did not constitute an Additional 
Sessions CourL His Court was still the Sessions Court of vs'hich he was an Additional 
Sessions Judge, and since an Additional Sessions Judge is competent to try those cases 
which tlie Local Government may direct and smee Mr Irvine was directed by the Local 
Government to try the case when he was first appointed as officiating Sessions Judge, 
he was competent to try the case — Kmijan, 1 MLJ 397 {FB ) 

\\’hen the Local Government has specified a particular Court, such specification 
Will supersede all power of transfer conferred on the High Court under sec 526 — Nando 
Lai V. MittcT, 26 Cal. 852 (862). See sub-section (7) of sec. 526 

649. Revision: — Under the old law, if an offence was committed by an 
Honorary Magistrate a sanction for his prosecution could be granted by the Chief 
Presidency Magistrate, and the High Court has power under sec. 15 of the Charter 
Act (though not under sec. -139 of tlus Code) to interfere with an order granting or 
refusing sanction under sec 197 — Nando Lai v. MiU«r, 25 Cal 852 But under the 
present law, the power of granting or refusing sanction lies only w’lth the Local Goi’crn- 
meni, and the High Court will have no power to interfere even under the Charter Act. 

Ev*en under the old law, it was held m a Lahore case that the granting of sanction 
being an executive rather than a judicial act, the High Court had no power to interfere 
with the proceeding of a District Judge granting sanction for the prosecution of a Sub' 
Judge— .4/1 Hnssom AVian V llarcharan.Z Lah 305, 1922 PL R 35, 23 CrLJ 113 

198. No Court shall take cognizance of an offence 
Pro^cuUon lor breach o! under Chapter XIX or Chapter XXI 

contract, defamation* and of the Indian Penal Code or under sections 
oSences agaurst marnaEe. 493 49 ;; inclusive) of the same 

Code, except upon a complaint made by some person aggrieved 
by such offence : 

Provided that, where the person so aggrieved is a woman 
zvho, according to the customs and manners of the country, ought 
not to be compelled to appear in public, or zvhere such person is 
under the age of eighteen years or is an idot or lunatic or is from 
sickness or infirmity unable to make a complaint, some other 
person may, with the leave of the Court, make a complaint on his 
or her behalf. 

Chapter XIX (comprising sccOons 490-492) of the I. P Code relates to criminal 
breach of contracts of sen’ice Chapter XXI (comprising sections 499-502) relates to 
Defamation Sec 493 — Inducing a woman to believe that she is married to the accused 
and to cohabit with him. See 494 — Bigamy. Sec 495— Bigamy with concealment of 
former marriage Sec. 496— Going through the false marnage ceremony. 

Changes ^The proviso has been added by sec 51 of the Criminal Procedure 

Code Amendment Act XVIII of 1923. 

650. Magistrate’s power to add cr alter charge: — VTen a plaint 
presented to the Magistrate contained only charges under secs. 352 and 501, I. P. C. 
bu* did not contain a charge under sec. 500, I. P. C. (defamat’on), but that charge was 
subsequently added by the Magistrate on statements made by the compbinant, it was 
held that the Magistrate could not add the diarge of defamation or take cognirance of it. 


698 tHE CODE OF CRIMINAL PROCEDURE [Chap. XV. 

as there was no forma! complaint in reg)ect of it, such as is required by this section— 
Deoki Nandan, 10 All. 39. So also, the Magistrate cannot alter a charge under sec. 501, 
1. P. C., to one under sec. 500, I P. C., when there was no formal complaint by the 
person aggrieved in respect of the latter offence — Uma Shankar, 18 P.R. 1889. 

But a more liberal view has been taken in the cases noted below. Thus, in a 
Punjab case, where a complaint was made to the Magistrate imder sec. 211, I. P. C# 
that the accused had made a false charge against him (complaint) of poisoning his 
daughter-in-law, with a view to injure his reputation, but the Magistrate treated the 
case as one under sec. 500, I P. C, and tried it so, it was held that having regard 
to the substance of the complaint, the Magistrate was competent to alter the complaint 
under sec. 211, 1. P. C., to one under sec 500, 1. P. C., when in fact that complaint was 
preferred by the aggrieved person — Nut Aslant, 24 P.R. 1884. The principle is that a 
complaint need not state predsely the section of the Penal Code under which the 
accused shall be charged} it is enough if the complaint Jays before the Magistrate 
the facts which if proved would warrant a commitment under any of the sections refened 
to in this section— Alfi, 25 All. 209 (211). A complaint need not quote any section 
of the Indian Penal Code but must contain a statement of the facts relied on as 
constituting the offence, and it is for the Magistrate to determine on these facts what 
offence has prima facie been committed; the nature of the charge will be determined by 
him. AH that is necessary for him to see is that the inquity into the charge is within his 
competency, and that in the case of certain offences, the complaint has been made by 
the proper person. Therefore, though the complainant referred specifically to secs. 193 
and 211, I. P. C, and did not complain in so many words of having been defamed and 
did not mention sec. 500, I, P. Code, still if it contained a statement of the facts 
constituting the offence of defamation and he asked the Court to take action under 
that section or under any other seaion which the facts disclosed might justify, the 
Magistrate was competent to frame a charge of defamation and to try the offence— 
Nauratt. 6 Lah 375, AI.R 1925 Lah. 631 (632). Where the husband of a woman 
who had committed bigamy (sec. 494, I. P. C.) made a complamt^alleging facts which 
seemed to constitute an offence under see. 498. I P, C., but in the subsequent inquiry 
it appeared that an offence under sec 494, I. P. C, was committed, it was held that the 
Court could take cognizance of the offence under sec 494, I. P. C., without a fresh 
complaint formally preferred under that section — AUi, 25 All. 209 (211), 1903 A.WN. 7. 
But where a complaint was made by the husband for offences under secs. 363, 342 
and 506, I. P. C., but the Magistrate came to the conclusion on evidence, but not 
from the facts stated by the husband in his complaint or in his deposition in Court, 
that the facts did not disclose an offence under any one of those sections but disclosed 
an offence under sec. 494, I. P. C, it was not competent for the Magistrate to force 
upon the complainant this character of an aggneved husband which he did not wish 
to assume— Gw/ab, 39 Cr.LJ. 686, 176 I.C 98. 11 RS 16, A.rR. 1938 Smd 141. This 
section IS clearly designed to prevent Magistrates from inquinng on their own motion 
into a case connected with marriage unless the husband or other person authorised moves 
them to do so, but when the case is once properly instituted before the Magistrate, he 
can proceed in respect of any other offence proved or against any other person impbcated 
—Uifala, 1 C L R, 523. 

Power of Appellate Court to idler charge : — An Appellate Court can under sec. 423 
alter a conviction under one section into one under another section, and in doing so 
it is not bound by such restriction as, for mstance, a complaint by the aggrieved person 
Thus, it can convert a conviction under sec. 182, I. r. C , into one under see. 500, 

I P. C., notwithstanding that there was no complain*, in respect of the latter offence 
by the aggrieved person as required by this section — Gwr Narain, 25 All. 534 (536). 
But m a case falling under the next section, the Oudh Chief Court has held that the 
Appellate Court cannot alter a con\nction of rape into a conviction for adultery, when 
there was no formal complaint preferred by the husband in respect of the latter offence, 
as required by sec. 199— .Bo;i. 10 O.WJ^. 107, 1933 CrC. 318 (320). 
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651. Abetment: — A Alacistratc taking cognizance of abetment of the offences 
mentioned m this section must be deemed to have taken cognizance of the substantive 
offences, and, therefore, a complaint by the aggneved person is a condition precedent to 
the taking cognizance of the abetment — Jttmal, 4 P R. 1888. But the Allahabad High 
•Court holds that sec. 198 does not apply to a charge of abetment of the offences men-i 
tioned therein Section 195 provndes m express term*, that a complaint is needed for 
a prosecution for the abetment of the offences mentioned therein or for an attempt to 
commit them. No such provision is contamed m sec 198, and it cannot, therefore, be 
said that the charge of abetment of the offences referred to therein is excluded from 
cognizance without a complaint by the person aggrieved by such abetment — Muntr, 
2f A.LJ. 155. 27 Cr.Lj. 101, 91 1C 533 

652. Person aggrieved; — ^The general rule is that a complaint may be made 
by anybody whether he be an aggneved person or not. But sec 198 modifies the 
general rule by providing that the offence of defamation, etc , should not be taken 
cogmzanctf of by any Court except upon a complaint made by the person aggrieved by 
the defamation, etc. — A’^uroti, 6 Lah 375, AIR 1925 Lah 631 (632). 

Defamation —The question as to nhetlier the complainant is the person ‘aggrieved’ 
by the offence alleged, within the meaning of this section, is to be determined by the 
nature of the offence and the special circumstances of each case— Poem Sardar v. 
Batu DkaU, 3 CLJ 38 (40, 41), 3 Cr.LJ 187 In the case of a married woman, it 
was Held in an earlier Punjab case that since under sec 499, I P C, the reputation 
to be harmed must be the reputation of the very person concerning whom the imputation 
18 made, a husband could not be considered to have been harmed in his reputation by 
a defamatory statement concerning his v.i{t—Daood, 22 P R 1884 But the other High 
Courts are of opinion that the reputation of the husband is so intimately connected 
with that of his wife that it would be unreasonable to hold that the defamation of his 
wife (eg, imputation of unchastily) would ordinarily be not as hurtful to his feelings 
as It IS to those of his wife Therefore, the husband iv undoubtedly a person aggrieved 
by the defamation of hts wife — Chellam v Ramasaim, 14 Mad 3795 Chotalal v 
Nathabai, 25 Bom 151 (FB); Lackman, 20 PR 1882; Appanna v Akkanna, 27 
MLJ. 746, 26 CrLJ 521; Cutdtt Swgfi, 5 Uh 301. 25 CrLJ 342, AIR 1924 Lah 
559 If, however, the husband is a lunatic and the woman is living in the house and 
■under the protection ol her lather in-bw. any allcgetion against the daughtet-in-law 
senously affects the reputation and status m society of the father-in-law, and he is a 
person aggneved within the meaning of this section and is competent to institute a 
complaint — Daem Sardar v Batu Dbab, 3 C.LJ 3S. 3 CrLJ. 187. (This is now 
expressly provided by the new provnso) Where a Hindu lady is living with her father, 
brother or son, she is a member of that family and her reputation is bound up With 
the reputation of the person in whose house and under whose charge she is living, and 
any imputation as to her character will affect as much the relative with whom she is 
living as herself. Therefore, the brother of a Hindu widow, with whom she has been 
living, is an aggrieved person in respect of an imputction of undiasUty made against 
the woman — Thakur Dot v Adhar Chandra, 32 Cal, 425. Under the proviso newly 
added by the Amendment Act of 1923, any friend or rcfafii’e of the female will be able 
tn make the complaint with the leave of the Court The adopted son is a person 
aggneved by the defamation of his adoptive mother— Sura/mal v Ramnaih, 28 Cr.LJ. 
996 (Nag ). 

Where certain allegations made m a newspaper against A and certain others were 
true as regards A but untrue as regards the others, it was held that A was not the 
person aggrieved by the publication of the aUeEations— Stibraya v. Kader Rovthtn 
1914 MW.N 351, 15 Cr.Lj. 357. 

The complaint m respect of defamation must be made by the person aggrieved and 
cannot be preferred by his official superior. Thus, where a police officer has been 
defamed, a complaint by his official superior on the ground that the good name of the 
police force has been attacked, cannot be entertaned— Gayir, 26 0 C 44, 23 Cr L J. 641; 
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A.I.R. 1923 Oudh 4, 69 I.C 81. Where a newspaper published statements, which were 
alleged to be defamatory, or specific acts of negligence on the part of the Health Officer 
and his subordinates, it was held that the President of the Municipality was not a 
person aggrieved within the meaning of this section merely because he had a control 
over those officers, and that by the imputation made against his subordinates, his own 
conduct and administration had not been impugned — Beauchamp v. Moore, 26 Mad 43, 
12 ML.J. 413. 

It is reasonable to suppose that the intention is that only such person as has 
directly or indirectly suffered in his reputation by the defamation complained of, can 
set the machinery of the law Courts into motion. In short, the aggrievement of the 
complainant should not merely be the one ^ared by every member of an organized 
society — Hossainbhoy Ismailjt, 36 CrLJ. 408, 153 I.C. 443, A.I,R. 1934 Sind 188, 
1934 Cr.C. 1396 A prosecution by the husband or father for defamation of the wife 
or daughter, as the case may be, is not permissible unless the conditions laid down 
by the proviso are complied with Likewise, where the person defamed is an .adult and 
a male who is neither insane nor idiotic nor incapable of attending Court, owing to 
sirJeness or other physical infirmity, no other person may institute a prosecution on his 
behalf. The mere fact that the feelings of the complainant have been injured in conse- 
quence of a defamatory statement made against lus religious head affords him no 
ground under the law to prosecute the accased—Hosseinbkoy Ismailji, 36 CrL.J. 975, 
156 IC. 567, ALR 1935 Sind 98. 1935 Cr.C 516. 

Death of complainant in defamation The death of the complainant, during the 
course of the criminal proceedings for defamation, necessarily terminates those pro* 
ceedings-^/sAar Das, 10 P.R. 1908, 7 CrLJ. 290. 

Person cigrieucd by bigamy : — In the case of an offence of bigamy committed by 
the wife, the husband is the only person aggrieved by such offence, and he alone can 
make the complaint. The father of the husband is not the "person aggrieved’’— 

32 All. 78j so also, the brother of the husband is not the person aggrieved— 

25 All, I32j Bai Rukahmoni, 10 Bom. 340; Hanutnan. HOC. 148, 7 Cr.LJ. 457. 
A hereditary Katheef Lewai (priest) is not an aggrieved person within the meaning of 
this section so as to entitle him to bring a case under sec, 496, I. P. C.~-^Mukanimad 
Lervai, 32 CrLJ. 1116, 134 I C. 57, 1930 M.\VJJ. 694. A.I R. 1931 Mad. 247, 1931 
Cr.C. 367, Ind. Rul. 1931 Mad. 809. 

Prior to the present amendment, it was held that if the husband of the girl ^ho 
committed bigamy was a minor, his mother was not competent to make a complaint, 
as she was not the person aggrie\’ed— /« re Sessions Judge. 2 Weir 231; it was a!» 
held that if the husband was a lunatic, his brother could not make a complaint on his 
behalf — Dy. Leg Rem. v, Sarna, 26 CaL 336 These two cases are now rendered 
obsolete by the new proviso 

652A. Effect of non-compliance: ^Where the Magistrate who took cogni- 

zance of the complaint had no jurisdiction by reason of sec. 198, Cr. P, C., to do so, the 
trial and conviction of the accused must be held to be void in view the mandatory 
provisions of see. 198, Cr. P. Code. Want of objection with regard to jurisdiction in the 
trial Court cannot confer jurisdiction on the Magistrate who tried the accused — Jagadish 
V. Shams Aro Begum, A.I.R. 1935 Oudh 6, 36 Cr.Lj. 116, 152 I C. 478, H O.W.N. 
1389, 1934 O.L.R. 878, 7 R.O. 228, 1935 CrC. 11. 10 Luck. 277. 

199. No Court sliall take cognizance of an olTence under 
Prcsectiiioi. for odol- section 497 or section 498 of the Indian 

tery or enticing a mar- Penal Code, except Upon a complaint made 

ned woman. husband of the woman, or, in bis 

absence, made with the leave of the Court, liy some person who 
had care of such woman on his behalf at the time when such 
offence was committed: 
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Provided that, zvhcrc such husband is under the age of 
eighteen years, or is an idiot or lunatic, or is from sichiess or 
infirmity unable to make a complaint, some other person may, 
ic-jV/i the leave of the Court, make a complaint on his behalf. 

Section 497, I. P. Code — Adultery. Section 49b — Enticing or taking away or 
detaining with cnminal intent a tnained woman 

Change: — The italicised words have been added by sec 52 of the Criroinal 
Procedure Code Amendment Act, XVIIl of 1923 

Object of section: — ^The restriction imposed m this section (empowering only 
the husband or the guardian to make the complaint) is not to afford immunity or 
protectionao the offender, but to prevent a person unconnected with the woman from 
giving publicity to a matter which neither the husband nor the guardian is willing to 
agitate — Rathna Padaiocln, 17 CrLJ 363 (364) (Mad) 

653. Scope of section: — The only offences referred to in this section are 
offences under secs. 497 and 498, I P C , but a charge of house-Uespass with intent to 
commi: adiiUery with a woman is not contemplated by this section, and such an offence 
may be inquired into upon complaint made by the woman, without complaint by the 
husband of the woman, althou^ a prosecution for the offence of adultery must be 
irstituted by the husband alone — Anonymous, 1 Weir 531. Where the complainant 
charged the accused irith house-trespass with intent to commit theft, but it appeared 
and the accused admitted that he committed house trespass with intent to commit 
ad’jlterj’ with the complainant’s wife, he could be convicted of the latter offence, although 
the complainant had not made a formal complaint for that offence — Kangla, 23 All 82 
(84). Contra — Anonymous. 7 MHCR App 5, 1 Weir 531 

But where the complainant charged the accused with house-trespess with intent to 
commit theft but the accused stated that he had gone there to have sexual intercourse 
with a woman other than the comptawanl's wife, and the accused was convicted for 
house-trespass with intent to commit adultery, held that the conviction was injudicious, 
in the absence of a complaint by the husband of that woman— WorcAaron. 1886 A.W.N. 
42 

654. Complaint; The complaint referred to m this section means a complaint 

*as defined m sec 4 (h) A Magistrate is not competent to entertain a case under 

sec 498, I P C., on the report o) a police officer, and in the absence of a complaint by 
the husband or guardian of the woman alleged to have been enticed away by the 
accused— 1910 PR 32, 12 CrLJ 50 Information lodged by the complainant 
before the police is not a complaint — Tara Prasad, 30 Cal 910 (915) (FB ), 8 C WN 
17; Arumuga, 43 MLJ 564, 23 CrLJ 592, AIR 1923 Mad 59 But where the 
Police took up the proceeding, m which the husband appeared as a witness and in his 
deposition he said that he intended to prosecute the accused and to get him punished, 

It was held that there was a complaint within the meaning of sec. 4 (h), in as much 
as he made an allegation before the Magistrate that the offence should be inquired into 
—Bhauarn. 38 All 276 (279), 14 ALJ 233, 17 Cr.LJ 72. 

If a petit on contains an allegation of facts which, if proved by evidence, would 
constitute a particular offence, then it may be r^arded as a complaint of that offence 
But the necessary a\ennents must be present — Rarnnarayan v. Emp , 38 CrL.J. 769 
(774), ILR. 1937 Bom 244, 39 BomUR. 61, 169 IC. 526, 10 RB. 34, A.I.R. 1937 
Dorn 186 

Where a complaint is made of an offence other than the offences mentioned in this 
section, can the Court convict the accused for an offence mentioned in this section on 
the strength of certain statements made by the complainant in Court? This has been 
the subject of confl cting decisions which are cited below 

Tlius. if the husband brings a comjdamt of any other offence (rape) and from 
certain statements tn his deposition it appears that an offence mentioned in this section 
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(adulterj’) has been committed by the accused, it has been held that no conviction for 
the latter offence can be sustained, because the husband has not made a formal complainl 
of that offence; the provisions of sec. 238 (3) are strict in this respect. Even the 
circumstance of the husband appearing as a nilness in the case would not be regarded 
as amounting to the institution of a complaint for adultery* — Kali, 5 AU. 233 (235); 
Cheman. 29 Cal. 415 (416), 6 C.WN. 677; Rahmalulla, 1883 P.R. 10; Nga Po, 
14 CrL.J. 284' (286). Similarly, where the accused was charged with offences under 
secs 366 and 379, I. P. C., but from statements in the deposition of the complainant 
(husband of the woman concerned) an offence under sec. 498, I P. C., was made out, 
and the Judge convicted him of that offence, it was held that the conviction was illegal 
in the absence of a formal complaint by the husband in respect of that offence; and the 
statements made by the husband in his deposition could not be said to be a complaint 
under sec. 4 (ft) of this Code — Imamkhan, 14 Bom.L.R. 141, 13 Cr.L.J. 287 (288), 
14 I.C. 671; hap Mahomed, 31 Bom. 218, 5 CrL.J. 164, 9 BomLR. 148; Ramnarayan 
V. Emp. 38 Cr.LJ 769 (774), 169 I.C 526, 39 Bom.L.R. 61, A.I.R. 1937 Bom. 186, 
I.L R. 1937 Bom. 244, 10 R B. 34. 

In other words, there must be a formal complaint of the specific offence mentioned 
in this section, and not a complaint of any offence. Where a person was charged with 
kidnapping or with abduction, and the Judge convicted the accused, on the evidence, 
of an offence under sec. 498, I. P. C . held that the conviction was wrong as there was 
no specific complaint of an offence under sec 498. I. P C . — Battguru Asari, 27 Mad 61 
(62). tVhere the accused was charged only with the offence of kidnapping a minor 
girl (complainant’s daughter) and theft of jewels, and there was no complaint that the 
accused’s purpose was to have illicit Intercourse with the girl (sec. 498, I. P. C). and 
even the sworn statement of the complainant did not contain any allegation in respect 
of that offence, held that the Magistrate could not convict the accused of an offence 
under sec 498. I, P C.—Arunacholam. 45 M.L.J. 543, 24 Cr.L.J. 837, A.IR 1924 Mad. 
323 Where a husband charged the accused persons with theft and theft only, they 
could not be convicted of an offence under sec. 498, I. P. C., as there was no complaint 
preferred by the husband under this section in respect of the latter offence — Roda 
1918 P.R. 2, 19 CrLJ. 300. The Court cannot add a charge of an offence referred to 
in this section without a formal complaint in respect of that charge by the person 
specified IVhere the accused ^va5 committed to the Sessions on charges under secs 363^ 
and 366, I. P. C , and at the conclusion of the evidence, to establish these charges the 
Sessions Court added a charge under sec 498, I. P. C , and convicted the accused on 
an the three charges, held that the procedure contravened the provisions of sec. 238, as 
there was no complaint by the husband in respect of th? additional charge under sec 498, 

I P. C., and that the conviction must be set aside — hap Md., 31 Bom. 218 (220). 
^Vhat is intended by this section is that there should be a complaint by the husband 
follo^^ed by this ordinary procedure of enquiry before a Committing Magistrate Other- 
wise no charge under this section should be enquired into or should be heard by the 
Sessions Court— Abdul Aziz, 53 CLJ. 346 (349), 32 CrLJ. 1135, 134 I.C. 314, AIR- 
1931 Cal. 524, 1931 Cr.C 676, Ind Rul. 1931 Cal 810. tyhere the husband’s complaint 
was one not merely of offences involving the use of force but was also a specific 
complaint of the offence punishable under secs 497 and 498, I. P, C, there was nothing 
to prevent the addition of charges under the aforesaid sections by the Sessions Judge 
in the manner indicated in sec 226 and the following sections of the Cr P. 

Rajani v. Idris. 34 CL.J. 51, 48 CaL 1105, 25 CWN. 615, 22 Cr.L.J. 760, 64 I.C. 280. 

But a more liberal view has been taken in several cases Thus, in Sheikh Mahotned. 
Ratanlal 584 (585), it was held that the word ’complaint’ must be taken as including 
not only a written complaint but also the examination of the complainant, at any ral^ 
pnor to the issue of process; therefore, where the written complaint specifically mentione 
section 497. I. P. C., only, but did not mention an offence under sec. 498, I. 
the complainant’s examination made out sudi an offence, the Magistrate had jurisdiction 
to frame a charge under sec. 493, I. P. C., and to try* such offence. So also, upon a 
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complaint in respect of an offence under sec 366, I P. C., a conviction under sec 498, 
I. P. C , could stand, even in the absence of a complain; by the husband, if his evidence 
was sudi as to justify the conviction for the latter offence — Jlra Shekh v. Reazal, 
20 Cal. 483 (486); Bhatvani, 38 All 276 (279), 17 Cr.LvJ 72. For the purposes of 
this section the complaint need not specify precisely the section under which the accused 
IS to be charged so long as it sets forth matter which, if proved, would warrant a 
conviction, and a desire is expressed that the accused be punished for what be has done. 
If the complaint described in its heading as one under secs 36S and 368 fufih all the 
requirements of a complaint under sec 497, and dearly makes an accusation of an 
offence under that section, then, if the adultery complained of is proved, a conviction 
under that section will not be illegal on the ground thai there has been no complaint as 
required by sec. 199, Cr. P. C, — Sam, 35 CrLJ 789, 155 IC. 595, AIR. 1934 Lah 
945, 36 P L R 204, 1934 Cr C 1333, following Mol'an Smg/i, 36 Cr L J 404, 153 I C 
697, AIR 1934 All 472, 1934 Cr C. 555. In the absence of a complaint under this 
section no charge under sec. 498, I P. C., can be framed — Ratnjanam, AIR 1935 Pat 
357, 16 PLT. 348, 155 IC. 866, 36 CrLJ 856. Nor can a conviction under sec. 376, 
I. P. C , be converted into one under sec. 497, I P C , in such a case — Baji, 34 Cr L J. 
496, 143 I.C. 73, 10 O W N 107, A I R 1933 Oudh 163, 1933 Cr C 318, Ind Rul 1933 
Oudh 153, IVTiere the accused were charged under sec 366A, I P C , but were 
convicted under sec. 493, I. P C, without a complaint as required by this section, 
the conviction was illegal — Jagdatnba, 34 CrLJ. 1227, 145 IC 922, AIR 1933 All 
626, 1933 Cr C 1005, 1933 A L J 701 Though the offence charged in the complaint 
made by the husband was orte under sec 371, I P Code, still if the facts set forth in 
the complaint were sufficient to support a conviction under sec 498, I P. C, the 
Magistrate had junsdiction to frame a charge under the latter section— Piran Ditto, 23 
PR 1895. Where the complaint by the husband was under sec 494, I P. C , but the 
facts disclosed an offence under sec 498, I P C , a conviction on the latter charge was 
not illegal, though there was no formal complaint in respect of the latter offence. 
The complainant need not state precisely the section of the Penal Code under which 
the accused should be charged It is sufficient if he lays before the hfagistrate facts 
which would be suffiaent to establish an offence under that section It cannot be said 
that there was no complaint under that section merely because the husband also alleged 
certain additional facts which he was unable to prove and which if proved would 
have amounted to another offence — Brahma Dat, 24 0 C. 232, AIR 1921 Oudh 149, 
22 CrL.J. 742. 

655, Who can complain: — The only person who can prefer a complaint 
of an offence referred to in this section is the husband of the ivoman The husband 
is entitled to make the complaint even though the marriage has been dissolved before 
the complaint, if the offence was committed before the marriage was dissolved — 
Dhanna Singh, 106 PLR 1919. 23 CrLJ. 462, AIR 1922 Lah. 477. 

In the absence of the husband, the complaint may be made by any person having 
the care of the woman Thus, the mother of the husband, \tho was in charge of the 
wife during the absence of the husband, is competent to prefer a complaint of an 
offence under sec 498, I P C, against the person who abducts the wife — Madhub Alt, 
24 Cr.LJ 780 (lah). So also, where at the tune ol the offence the wife was under 
the care of her father during the absence of her husband, the father was competent 
to prefer the complaint under sec. 498, 1 P. C — Rathna, 17 CrLJ. 363 (364) (Mad.). 
But when the father of the girl with whom die was residing filed a complaint under 
sec. 493, I P. C , on the allegation that the husband of the girl was ill and so he 
had to be the complainant and there was nothing on the record in proof of the 
allegation, hr!d that the complaint was in emtravention ol this section and the pn> 
cccdings were without jurisdiction — Maheadra v Co/«I. 34 Cr.LJ. 290, 142 I C 150, 
AIR 1933 Cal. 144, 1933 CrLJ, 2(6, Ind RuL 1933 Cal. 241 l\’here the husband 
was ah\ e. but in prison and the wife lived with her father, the husband’s brother, who 
had neither de facto nor constructiv? care of her and did not represent his brother or 
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hold any authority from him, was not competent to lodge a complaint under secs 497 
and 498, 1. P Code— Ra&nawaz Khan, 37 Cri J. 345, 160 I.C. 725, A.I.U. 1933 Pesh. 32, 
1936 CrC. 113. 

If the prosecution succeeds in matdng out its case that the complainant had the 
husband’s authority to take care ol the \rife on his behalf, so that the complainant 
stood in the place of the husband for the time being, while the husband was residing 
quite independently in another place, it would be difficult to say that the requirements 
of sec. 199, Cr. P. C., are not satisfied. But the words ‘on his behalf’ must be gi^en 
some meaning It is not enough that a person should take care of the wife instead 
of the husband because the husband will not take care of her and there is no one else 
to do it. Where, therefore, the husband had obviously washed his hands of the wif^ 
for the time being at any rate, and having nowhere else to go she went to her parents 
house where her father and brother treated her as though she were still subject to the 
paternal authority or, to the authority of the senior members of the_ Hindu joint family, 
they were acting on their own authority or assumed authority and not by the authority 
or on behalf of the husband and that being so, the complaint made by the brother 
was not competent under sec 199, Cr. P. Code — Eamtiarayan v. Emp , 38 Cr,L.J. 
769 (772), 169 I C. 526, 39 BomL-R. 61. AIJ?. 1937 Bom. 186, IL.R. 1937 Bom. 244. 
10 R.B. 34. 

Where the complaint was preferred by the nephew of the husband, when the latter 
was bed-ridden with paralysis, it was held that the Court could rot take cognisance 
of the offence, as it could not be said that the husband was zbsent—Ttktomal. Z 
Si R. 15, 1 I C. 941 But this ruling is no longei correct in view of the woros 
"sickness or infirmity” occurring in the proviso newly added. 

It has been held in the above I^adras case that the words "m his absence" refer 
to the original entrustment and not to the lime of filing of the complaint. In o^her 
words, a complaint may be made by the guardian il the husband was absent at tae 
time of the offence, even though he is present at the time of filing the complaint; ana 
the fact that the husband is present and stands by and is unwilling to complain wiU 
not prevent the guardian from making the complaint — Rathna, supra. 

The complaint may be preferred by any person having the care of the womm, 
during the absence of the husband, even though the absence be temporary, eSy 
two days It may sometimes be absolutely necessary that when the husband is away, 
a complaint should be promptly filed, whether the absence be for two dal's or more, 
when there is a probability that unless prompt action is taken the accused may entire y 
\'anish with the woman that he has enticed, and it rray not be possible to trace theic 
whereabouts— 27 CrLJ. 414, 93 I C. 78. AIR. 1926 Sind 159. 

The words “some person who had care of aich woman” mean a person who had 
the care of the woman on her husband's behalf during the latter’s absence; such person' 
can make the complaint without any express delegation by the husband to lodge tne 
complaint in his absence And the Court must grant leave to the complainant. B^t ' 
is not necessary that the Magistrate must expressly record that leave was grantea W 
the complainant to proceed with the complaint Where the record shows the 
dtposition of the complainant was recorded before issuing process, and 
Magistrate interrogated that person and satisfied himself that in the absence of ® 
husband that person was competent to file the proceedings, held that the Maristra e 
substantially accorded leave to the complainant and the provisions of sec 199 
substantially complied with— SaAfftroi, 27 CrLJ. 414 (415), 93 I.C. 78, AIR- 49-“ 
Sind 159 

If the husband be a minor, he can be represented by another in a prosecution 
for adultery. Sec the proviso Thus, if the husband is a minor, the complaint 
be lodged by the husband's father; but if at the time o' the offence the minor hudian 
was absent (re. not lixing with the wife under the same roof) and the wife was living 
with her maternal uncle, then the only person who could make the complaint was the 



5ec 199A ) 


705 


THE CODE OF CRIMINAL PROCEDURE 

'maternal uncle (as having chat^e of the noman on her husband's behalf) but not the 
husband’s father — Walha, 23 CrL.J. 613 (Lah). 

The husband can, even though he is a nunor, make the complaint, and there is 
nothing in law to prevent him from doing so — Walha, 23 Cr L.J. 613 (Lah ) Even 
the proviso newly enacted will not debar the minor husband himself from lodging the 
ccmplaint, for the proviso is not a restrictmg but, an enabling provision. 

l\’hen the wife’s father lodged a complaint under sec 498, I. P. C., without the 
leave of the Court for which an application was made but it was never granted, the 
proceedings were illegal — Luqman, 35 CrLJ. 1032, 14J IC 1106, AI.R. 1934 Lah 86, 
1934 CrC 168 Where there is nothing on the record to show that the leave was 
either asked for or granted or that the requirements of sec. 199, Cr. P. C, were ever 
present to the Magistrate’s mind, a conviction under section 498, I P C., on the 
complaint of a person other than the husband cannot stand It cannot be regarded 
merely as an irregularity which can be cured by sec. 537, Cr. P. C — Akshoy, 34 CrLJ, 
1092, 38 CWN. 113, AI.R 1933 Cal 880, 1933 CrC 1530, 145 IC 874 IVhen 
the proceedings show that the Magistrate did accord leave to the complainant, the 
provision of this section will be deemed to have been complied with although the 
leave was not expressly recorded — Shtbtat, 27 Cr.LJ. 414, 93 I C. 78, AIR 1926 
Sind 159. 

658. Miscellaneous: — Death of husband — Effect of — ^The law only requires 
that the prosecution on a charge of adultery should be instituted by the husband. 
But it cannot be said that the death of the husband after institution of the prosecution 
but before trial necessanly puts an end to (he prosecution, although it is desirable 
that the charge should be withdrawn by the prosecution on the death of the aggrieved 
party— Anonymous, 2 Weir 235. 4 MHCR App 55; Nur Mahomed, 1 SLR. 72, 
8 CrLJ 190 IVhere proceedings were dropped during the life time of the husband, 
i* is not open to ary person after the husband’s death to revive the proceedings — 
Rukmam. 16 CrLJ 466 (Mad) 

Appellate Court’s power to alter charge —The Oudh Chief Court has held that 
if IS not in the power of the Appellate Court to alter a conviction of rape into a 
conviction of adultery, when there was no formal complaint preferred by the husband 
before the Magistrate in respect of the latter offence — Baji, 10 0 W N 107, 1933 Cr C 
318 (320) But in a case falling under the preceding section, the Appellate Court 
converted a conviction under sec 182, I P C , into one under sec. 500, I. P. C , 
although there was no complaint in respect of the latter offence preferred by the 
aggrieved party — Cur Narain, 25 All 534 (536) See Notes 650 and para 654. 

Acquittal for want of proper complaint — Fresh complaint — IVhere the brother of 
the husband of the woman instituted a complaint under sec 498, I P. C , alleging that 
he had authority from the husband to prefer the complaint, but after taking evidence 
the Magistrate held that the complainant had no authority and acquitted the accused, 
and subsequently the husband himself instituted the complamt, it was held that the 
previous acquittal was no bar to a fresh trial — (Jnieruddin, 31 All 317; Ttkaram, 
17 Bom L R 678. 16 Cr L J 657. 

199A. When in any case falling under section 198 or scc- 
^ lawful person on zvhose behalf the 

guardialt to^comWinrby Complaint is sought to be made is under the 
person other than person gj eighteen years or is a lunatic, and 

aggrieve person applying for leave has not been 

appointed or declared by competent authority to'be the guardian 
of the person of the said minor or lunatic, and the Court is 
satisfied that there is a guardian so appointed or declared, notice 
shall be given tp such guardian, and the Court shall, before 

Cr— 45 
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granting the application, give him a reasonable opportunity of 
objecting to the granting thereof. 

This section has been added by sec. 53 of the Criminal Procedure Code Amendment 
Act, XVIII of 1923. 

"We have added a new section 199A in order to safeguard the rights of a legally 
appointed guardian ” — Report oj the Select Committee of 1916. 


CHAPTER XVI. 

Of Complaints to Magistrates. 

It is most dearable that Magistrates should /ollow the procedure which is quite 
clearly laid denvn in this chapter dealing with complaints to Magistrates — Balat Lai v. 
Pasupati, 21 C.W.N. 127. 17 CrLJ. 395. 

Magistrates should also be prompt in disposing of complaints under this chapter. 
They have no right whatever to keep complaints instituted before them without passing 
orders for several months Such action is In the highest degree improper and shows 
want of proper understanding as to what their du'ies are — SalimuUah v. Btrjhan, 18 
Cr.LJ. 271 (All). 

200. [***] A Magistrate taking cognizance of an offence 

, . on complaint shall at once examine the 

plainS?"^^"^" complainant upon oath, and the substance 

of the examination shall be reduced to 
writing and shall be signed by the complainant, and also by the 
Magistrate: 

Provided as follows: — 

(o) when the complaint is made in writing, nothing herein 
contained shall be deemed to require a l^Iagistrate to examine the 
complainant before transferring the case under section 192; 

(aa) zvhen the complaint is made iirwriting, nothing herein 
contained shall be deemed to require the examination of a com- 
plainant in atiy case in which the complaint has been made^ by 
Court or by a public servant acting or purporting to act in 
discharge of his official duties; 

{bj where the Magistrate is a Presidency l^Iagistrate, such 
e:\amination may be on oath or not as the Magistrate in each case 
thinks fit, and zvhere the complaint is made ifi zuriting, need not 
be reduced to writing; but the Magistrate may, if he thinks nt, 
before the matter of the complaint is brought before him, require 
it to i)e reduced to writing; ^ 

(c) when the case has been transferred under section 19- 
and the Magistrate so transferring it has already examined the 
complainant, the Magistrate to whom it is so transferred shall 
not be bound to re-c.xamine the complainant. 
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Change: — ^This section has been amended by sec 51 of the Criminal Procedure 
Code Amendment Act XVIII of 1923. The nords "subject to the provisions of section 
476" which occurred at the very beginning of the old section have been omitted, and 
proviso (co) has been newly added. “We would add to this clause a provision that 
in the case of a complaint under sec. 476, the examination of the complainant shall be 
dispensed wiU^' — Report of the Select Committee of 1916 

The words "where the complaint is made tn w-nting” have been inserted in 
pro^dso (b), by the Criminal Procedure Cods Amendment Act, II of 1926 The reason 
has been thus stated : — ^"At present a Presidency Magistrate need not record the 
substance of an examination even if the complaint is not in writing It is desirable 
tliat where there is no complaint in wnling the Magistrate should record the examination 
m writing” — S/afCHieal of Objects and Reasons (Gaaette of India, 1925, Part V, p. 214). 

657. Taking cognizance: — A Magistrate k bound to take cognizance of an 
offence upon complaint; see Note under sec. 190, arte “A Magistrate is bound to 
receive all complaints, whether they may be preferred orally or m writing” — Cal. G. R 
&C.O.P 8. 

If a pardanashm lady sends a complaint to a Magistrate, he is entitled to take 
cognizance of it, hut before he takes cognizance he must be satisfied that it is her 
ccmplainL It is comparatively unimportant by what means the complaint reaches the 
Magistrate if it is really her complaint— Abftoyesican v. Kuhori Mokan, 42 Cal. 19 
(23). 18 CW.N 1030, 15 CrLJ. 348. 23 I.C 700 

^\’hen a Magistrate gets the statement of a complainant recorded by the Readers 
of the Court m open Court, he takes cognizance of the offences mentioned in the com* 
plaint under this section, because it is only when the Magistrate takes cognizance of 
an o^ence on complaint that he is bound under this section to examine the complainant 
on oath— B/iagtrsf/i v AU Uantd. 32 CrLJ 991. 132 IC 783, 8 OWN 157, AIR 
1931 Oudh 392. 1931 CrC. 824. Ind Rul 1931 Oudh 335, 14 CLJ 20 
* See Lilaiam Ladakmal v Wadhumal Assudomal m Note 13. 

658. Complaint: — See Notes under sec 4 (h) 

It IS clear from the wording of sections 200 and 201 that a complaint need not be 
in KTiling—f R Das, 1 Rang 549. 

Presenlatton of complaint . — Since the coropbmant is to be examined "at once” 
it follows that ordinarily a complaint must be pretented in person and a complaint 
shall rot be accepted which is not signed by the complainant and is not preferred by 
a person duly authorised to prefer that specific complaint — Abhoyeswart v Kishori, 
42 Cal. 19 (23), 15 CrL.J 348, 18 CWN 1020, 23 I C 700 But a complaint not 
presented in person is not bad in law and if a complaint is not so presented, the 
Magistrate may call upon the complainant to appear before him on a date to be fixed 
by him, and may examine him on that day— C/tuftermaf, 23 SLR 285, 30 CrLJ 
732 (733). 

Sec Note 487 where the questions as to whether a complaint can be treated as the 
, first information by the police to wihom it may be sent by the Magistrate for investi- 
gation and whether the police can, after investigation, submit charge-sheet on the basis 
of the same, have been discussed 

CS9, Examination of complainant: — ^The object of requiring the Magis- ^ 
trate to examine the complainant possibly is that the facts constituting the offence 
may be ascertained when in a xmtten complaint they arc not given — Sutiimar v. 
MoUzuddtn, 25 CWN 357 (360), 22 CrXJ. 455. The object of the e-xaminatlon is 
further to see whether there is a prtma facte case against the accused, and to prevent 
the issue of process in cases where the examination of the compla-nant would show that 
the complaint was false, frholous and s-exatious ana intended merely to harass the 
accused— Chd/iari Lai, 1911 P.R. 11, 12 CrLJ 217, 10 I C. 15S. The object of the 
examination is to find out wliether there is any matter which calls for investigation by 
a Criminal Court— Bai; Nath v. Raja Ram, 10 A.LJ. 79, 13 Cr.L.J. 704. 
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The ecamination of the-complainant is not to-be a mere form but an intelHsent 
inquiry into the subject-matter of the complaint, carried far enough to enable the 
Magistrate to exercise his judgment as to whether there is or there is. not suffiaeat 
ground for proceeding — Cal G. R. & C, O . p. 9. 

A ^^agistrate cannot refuse to take cognizance of an offence on receipt of a 
complaint, but he is bound to do so and examine the complainant — Unter A/i v. Saftr Alt, 
13 Cal. 334 (336). It is not a proper course for* a Magistrate, when a complaint is 
made before him of an offence of which he can take ccgnUance, to refer the complamant 
to a police-officer instead of examining him- Such a course would foster abuses and 
defeat the purpose of the law, wluch is to give to persons injured an access to justice 
independent of the poLce — Jankidas, 12 Bom. 161 (163). 

A Magistrate did not examine the complainant completely on the first date. But 
on a later date when he found the defect in the oral examination he examined her 
once again and issued process. The Magistrate should have examined the complainant 
in full on the first day. But his negligence to do so does not amount to an irregularity 
which \ntiates the trial. The procedure, although open to criticism, is not illegal— 
Mckban V. Khuki. 37 C.\Y.N. 319. A.lJt‘1933 Cal. 552. 1933 Cr.C. 912. 34 Cri.J. 1063. 
145 I.C 700. 

Mode of examination : — On presentation of a romplaint the Magistrate shall examme 
the complainant on oath; the substance of the examination must be reduced to wntmg. 
and must be distinct from the complaint itself. Mere calling upon the compl^nant to 
attest the complaint is not a suf^ent compliance with this section— Kfsri v. Md 
Baksh, 18 All 221. If, however, the complaint is made in writing and writtco with a 
great deal of care, and the Magistrate, instead of txamining the complainant on oath, 
asks him to swear to and attest the petition of complaint, this is tantamount to 
examination of the complainant, and the requirements of this section are substantially 
complied mth— Murphy. 9 All 666 ( 668, 670) (explained in 18 AIL 221), See aim 
Ttlhahai, 6 Bom.L.R. 662; Mahomed v. Mahomed, 26 CrXJ. 1101 (Sind). But u 
the wntten complaint is obscure and \ague, the Magistrate would be bound to examine 
the complainant at sufficient length for the purpose of dearly ascertaining the allega- 
tions on which the complaint is made — Mitabai, 6 Bom.L.R. 6S2. If the Magistrate 
merely cross-examines the complainant on the depositions recorded by a Sub-MagisW^* 
whom the ^lagistrate had ordered to make an inquiry* under sec. 159. it does not 
amount to an examination of the complainant required by this section — Lokenath i. 
Sanyasi, 30 Cal 923 ( 925). 

The substance of the examination of the complainant on oath should be rea 
over to him (following the principle underlying sec. 350), so that the accuracy of 6 
record of the e.xamination may be vouchsafed, particularly, if it is to be used as a 
basis for a po^ble prosecution for perjury in future — Bhagiralhi Bai, 26 Cr LJ I 
(Nag.). 

If the complamant is a pardanashin lady, she may be examined by commtsston 
under sec. 503. The terms of that section are \-ery wide. They refer not only to 
an inquiry and a trial but to any other proceeding. That section authonses the 
examination of any witness, and a complainant is certainly a witness — Abkoyestcatt i. 
Kisliori Mohan. 42 Cal. 18 (24). Contra— Sorb Da.^al, 1896 P.R. lO. where it is lam 
down that in the preliminary stage of a proceeding the complainant is not a 
but a mere complainant, and cannot be examined by commission. In an Allaha a 
case, it has been held that although a coa^lainant is certainly a witness, still, where m 
a case of defamation which gives a mil as well as a criminal remedy, a perdanos -tn 
lady has chosen to set the criminal law in motion instead of bringing a suit, this la 
materially alters.her position as a witness, and the Court can require her 
appearance in order to know that the prosecution is bona fide, and that it has cn 
instituted by her of her owm free will, and not at the instigation of other persons. 
In such a case the Magistrate should allow her to be c-xamined in a separate ^ 

make other arrangenents to preserve her prix-acy — Forid-ud-nissa. 5 AIL 92 (93, 9 )• 
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For the procedure to be followed when the iratten complaint is signed by two 
persons, see 43 C.W N 527 quoted in Note 13A. 

Signature oj Complainant : — If the complaint is m writing, it must be signed by the 
complainant; a complaint cannot be accepted if it is not signed by him — Abkoyeswari 
V. Ktshori Mohan, 42 Cal 19 (23); Jtlan, 1 PLT. 564 

The substance of the examination must be signed by the complainant. Unless 
it is agned, the Magistrate cannot take cognizance ot the complaint — Mahtm Chandra, 
3 B.L R. 67. Such is the vitiating effect of want of signature that a conviction on 
the alternative charges of making two statements, one in the examination under this 
section of the accused as a complainant, and the other in his examination subsequently 
as a witness, both the statements contradicting eadi other, is bad, if the statement 
recorded under this section does not bear the signature of the complainant — Baijoo, 
6 C.W.N. 640. The examination of the complainant being taken on oath and signed 
by him can he used as a basis for a prosecution for perjury The evident object of 
getting the substance of the examination of the complainant signed by him is to make 
use of it, in case of need, as t^ainst the cdtfnplatnant's subsequent deposition as a 
OTtness, for starting against him a prosecution for perjury on the ground that the two 
statements contradict each other — Bkagirallttbat, 26 CrLJ 1401 (Nag). 

660. Omission to examine — Effect: — The examination of the complainant 
is not a mere matter of formality, and when a Magistiate dismisses a complaint without 
making the examination under sec 200, the order of dismissal is illegal and must be 
set aside— Magappa. 48 Boro 360 (362), 26 BomLR 183, 81 IC 608, AIR 1924 
Bom 321, 25 CrLJ 960; fanakidas Guru, 12 Bom 161; Ganesh Narayan, 13 Bom. 590 
(597); Mangu Koeri, 1 PLT. 346, 51 I.C 465 (468); Moolchand v. Ke$soomal, 15 
SXR. 200, Lake Nath v Sanyast, 30 Cal 923 ( 926); Fazlar Rahman v. Abtdar 
Rahaman, 23 CWN 392 (393), Haladhar, 9 CWN 199; Satya Charan v. Chairman, 
3 C.WN 17; Ramarwuini, 43 MLJ 710, 23 CrLJ 691, AIR 1932 Mad 443 (444). 
No investigation can be ordered under sec 202 without examining the complainant — 
Jiftm, 1 PL.T 564; Makadeo. 27 Cal 921 (924); Budh Noth. 4 C.\VN 305; Fwa- 
bhadrayya v. Vyricherla, 2 Weir 244; Alt Muhammad, 2 PR 1912, 12 CrLJ 539. 
(This" is now expressly provided m the proviso to sec 202) No process can be issued 
against the accused unless and until the Magistrate has examined the complainant — 
Abhoyesuiart v. iCisftort Mohan, 42 Cal. 19 (23). 

But in sex-eral cases it has been held that the omission to examine the complainant 
on oath before issuing process to the accused is a mere irregularity and does not 
invalidate the conviction where there has been no failure of justice or any prejudice to 
the accused by reason of such irregulanly (sec 537) — Phagu Skahu, 1 PL J 592 (595) ; 
Bharat v. Judhistir, 9 Pat 707 (FB), 30 CrLJ 1056 (1058); Heman Gope, 21 
Cr.LJ 779, 1 PLT. 349, 58 IC 459 (460), Bhairab 46 Cal 807 ( 818). AIR. 1919 
Cal.433.53 1C 698, 20 CrLJ 794,29 CLJ 318.23CWN 484; Monti, 11 Mad 443; 
Molaiappa, 55 MLJ 715, 30 CrLJ 432; Batcshar, 37 All 628, AIR. 1915 All 417, 
30 IC 653, 16 CrL.J 669, 13 ALJ. 810; Gopkkond. 1 Rang 517; Ckiragk Dm, 
AI.R 1924 Lah. 258, 76 I C. 189. 25 CrLJ 125, 4 Lah. 359 (362) ; 3/uso. 8 SL R 41. 
15 CrLJ. 649, Daroga, 36 CrLJ 200 (2(G). 152 IC 847, AIR. 1934 Pat. 573, 
1934 CrC 1237, 15 P.L.T. 756; And v. Badam. AIR 1929 Ca! 175, 116 IC. 722, 
30 Cr.LJ. '705; Ram Gir v Ravisaran, AIR. 1935 All 883, 155 1C. 948; Raghunandan, 
AIR 1934 Pat. 156, 35 CrLJ. 1309, 151 IC 320, 15 PL.T. 17; Baldetca, 1933 ALJ 
1418, 1933 CrC 1415, A.I R 1935 AIL 816; Ramias v. Purulta MunkipaUty. 37 CrLJ, 
289, A I R. 1936 Pat. 145, 160 I C 343; De^atbkat Khushalbat, A I R. 1938 Bom. 50 
(53), 39 BomLR. 1056; Tara Smgh v Emp. 39 CrLJ. 840, 176 IC 960, AIR 1933 
All 449, 1938 ALJ 528, 11 R A. 158, 1938 ALR 689, 1938 ACr.C 45. 1938 A.W.R 
(HC) 361 Thus, where the comj^inants made a complaint to the Police that the 
accused beat them causing grievous hurt but the police did not send the case, and 
the complainants applied to the Magistiate, who sent for the police papers and sumiconed 
• the accused without examining the complainant^ it was held that the irregularity did 
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not vitiate the proceeding — Bateshar, 37 All. 628, 13 A.L.J. 840 The omission to 
examine the complamant under sec. 200 is a mere irregularity and not an illegality. 
The person prejudiced by such an irregularity is the complainant, and when the case 
ends in a conviction he has no gnevance. The accused cannot in general complain 
of the irregularity, as the omission to take a sworn statement from the complainant 
cannot prejudice the accused — Ambayara v. Pcnchamuthu, 19 L W. 461, 25 Cr.L.J. 730, 
A, I R. 1924 Mad 587. But although the omission to examine the complainant may not 
vitiate the trial if the accused has not been prejud'ced by such irregularity and no 
failure of justice has been occasioned therdiy, still the procedure of this section ought 
to be strictly complied with. It is a valuable safeguard which the Legislature has 
provided and it must be scrupulously observed, because non-compliance with this 
provision leads to much confuaon and waste of public time — fieman Cope, supraj 
Bateskar, supraj Saheb Teuiaii, 20 Cr.LJ. 247 (Pat.). 

It is the business of the complainant to be present in Court, if he desires to hart 
his statement taken on oath In a case where tlie complainant does not choose.to be 
present, he cannot be heard afterwards to say that the matter should be sent back to 
the Magistrate for further enquiry — Ram Prosed, 29 Cr.LJ. 798, HI IC. 126, 48 C.L.J. 
90. A.I.R 1928 Cal. 569. 

661. Complaint by Court or public servant: — Under the new proviso 
(aa), when a complaint is preferred by a Court or public servant, the examination ol 
the complainant may be dispensed with Thus, where the complainant -is a con- 
servancy overseer purporting to act in the discharge of his official duties under the 
Calcutta Municipal Act, he is a public servant, and it is not necessary to examine him 
before issuing process — Nandi v. Corporalhn of CoUutta, 34 C.WN, 449 (450), 32 
Cr.L J 138, 128 I C. 333 Where a complaint made before a District Magistrate under 
the Child Mamage Restraint Act (XIX of 1929) was referred to a local Magistrate for- 
inquiry, and the latter made a report that the complainant also should be prosecuted, 
held that the report of the local Magistrate amounted to a complaint, and the District 
Magistrate need not examine him on oath— SwitAo Schu, 13 P.L.T. 791, 34 Cr.LJ. 237 
(238), 141 I.C 810, AIR. 1933 Pat. 87. 1933 Cr.C. 211, Ind. Rul. 1933 Pat 81. 
Even before this amendment, it was held In several cases that the omission to examine 
the Court or the public servant did not vitiate the proceedings. Thus, where the com- 
plainant, who was a bailiff and who was resisted by the accused in the e.xecution of a 
civil process, was not examined but his report was brought on the record through the 
Nazir, it was held that the fact of the complainant not being examined would not 
justify the setting aside of the conviction, because there were other witnesses who gave 
a full account of the matter — Muso, 8 SLR. 41, 15 Cr.LJ. 649 Where the complaint 
in writing and signed was preferred by a responsible public official and was accompam^® 
with a sanction of the Local Government for the prosecution of one of its servants, it 
was held that the failure by the Magistrate to examine the complainant on oath ha 
not in any way prejudiced the accused or caused a failure or miscarriage of justice— 
C-.TdhaTi Lai. 1911 P.R. 11. 12 CrLJ. 217. 10 IC. 156 (158), IVhere a Sub-Inspector 
preferred a complaint for the prosecution of a certain person and the Magistrate, 
without examining the complainant, recorded the evidence, and convicted the person 
complained against, held that the omission to examine the complainant (Sub-Inspeo^^' 
was cured by sec. 537 (a)—ChiTagk Din. 4 Lah 359. 25 CrLJ. 125; Bhairab, 46 W*. 
807 (812). Where the District Judge made a a>mp!amt to the District Magistrate by 
means of a letter, and the Magistrate ordered a pohee investigation without examining 
the District Judge on oath in support.of his statement in his letter, it was held that the 
omiss-on to examine the Judge was a mere irrcgulanty curable by sec. 537 (a) — AParao, 
20 Bom.L.R. 1018, 20 Cr.LJ. 42. Under the present law, no question of irregularity 
would arise. See also Tara Singh v. Emp.. 39 Cr L.J. 840, 176 I.C. 960. A I R 1938 AIL 
449, 1938 AL.J. 528, 11 R A. 158, 1938 A.L.R. 689, 1938 A.Cr.C 45. 1938 A.WR. 
(II C) 361. If a police oflicer makes a report in a non-cognizable case, upon invTSti- 
gallon without the order of a Magistrate under w. 155 (2), the report is not a com- 
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plaint b’Jt a police report all the same and falls under clause (fc) of sec 190 and not 
under clause (a), and a Magistrate taldng cognizance of the case on the police report 
is not bound to follow the procedure prescnbed by sec 200 (which applies only when 
the Magistrate takes cognizance on complaint). See Note 582 under sec. 190 Even 
if the report be treated as a (xanplaint, the new sub-section (aa) of sec 200 relieves the 
Magistrate from the necessity of examinmg the police officer on oath — Ratnavelu, 49 
Mad 525. 27 CrL.J 1031 (1037) (FB), ovemilmg Perumal, 22 LW. 209, 26 CrLJ 
1550; Shivasami, 51 Bom 49S, 28 CrLJ 939 (941). See also Kewal Ram, 36 CrLJ 
1354 (1359), 158 I C. 324, 16 PLT 693, AIR 1935 Pat 515; Prag Dalt Ttwan v. 
Emp, AIR 1928 All. 765. HI IC 858. 29 CrLJ. 938, 51 All. 382 

Proviso (b): — A speaal procedure is prescribed in proviso (6) for Presidency 
Magistrates. The complainant need not be examined in detail; he may verify the 
complaint on oath before the Presidency Magistrate, and this will amount to an exami- 
nation of the complainant — Velu Nalkan, 35 Mad 606 (607) Eyen assuming that a 
more detailed examination is necessary, the omission to do so is a mere irregularity 
of procedure covered by' sec. 537 — Ibtd. The Legislature has given a greater latitude 
to Presidency Magistrates in the matter of examination of complainants than to 
Magistrates in the mofussil; perhaps, it considered that they would be officers of greater 
experience, and therefore, reposed greater confidence m them When the Magistrate 
is a Presidency Magistrate, the examination of the complainant need not be reduced 
to WTitmg; so that when the yentten compbmt does not contain an allegation of facts 
constituting the offence, and the Magistrate does not reduce the examination to writing, 
there may be no written record of the facts constituting the offence But it must be 
presumed that the Magistrate, before he issued process, had before him an allegation of 
facts (disclosed by the examination of the complainant) which constituted the offence 
—Sukumar v Mofizuddm, 25 CWN 357 (360), 22 CrLJ 455 

The Muninpal Magistrate of Calcutta is a Presidency Magistrate and in cases of 
complaints to him, he is, as Presidency Magistrate, required to examine the complainant 
subject to the provisions of this clause — Antbica v Corporahoyi o) Caleutla, 30 CriJ 
231, 114 IC 82, 32 C.WN 1091, 48 CLJ 190 

201. (1) If the complaint has been made in writing to a 

„ . V Magistrate who is not competent to take 

Procedure by Magis- i. i. n ^ ,i 

trate not competent to Cognizance Of the case, he shall return the 

take cognizance of the complaint for presentation to the proper 
Court with an endorsement to that effect. 
(2) If the complaint has not been made in writing, such 
Magistrate shall direct the complainant to the proper Court. 

661A. If a complaint in respect of an offence of murder is presented to a 
second-class Magistrate, the proper procedure is to return the complaint under sec. 201 
for presentation to the proper Court with an endorsement to that effect — Bengali Cope, 
5 Pat. 447, 27 CrLJ 701. 

This section does not cover the case of a Magistrate who is entitled to take cogni- 
zance of some of the charges named in the complaint, but is not entitled to take 
cognizance of a charge not named in the complaint, but which could poss.bly be made 
out from the allegations in the complaint He can lake cognizance in such a case — 
SiVpaf. 32 CrLJ. 360, 129 IC 257, 1930 ALJ 1422, A.IR. 1931 AIL 10, 1931 Cr.C 
10. Ind RuM931 All 129. 

This section refers back to sec. 100, Cr. P. C , and to Part A of Chap. X\'. There 
is a very’ great difference between the terms ‘taking cognizance’, ‘hearing’ and ‘trying’. 
A Third Class Magistrate cannot take cognizance of any complaint, but that does not 
mean that h? cannot hear the case if sent to him for heanng by a Court competent 
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to do so under either sec. 192 or 528, Cr. P. Code — Patnda v. Gulab Khatun, 40 Cr.LJ. 
515, 181 I.C. 49. I.L.R 1938 Lah. 619, A,I.R, 1939 Lali. 122, 41 P.L.R. 221. 

Magistrates, when verifying complaints, should enquire so far as they can, as to 
the scene of the offence so as to find out as soon as possible whether the complaint 
IS or is not within their jurisdiction and thus save their own time and the time of the 
superior Courts— /smoff Abdul Karim v. Nural Yar Muhammad, A I.R. 1937 Smd 31, 


166 I C 622, 38 CrL.J. 291, 9 R.S. 148. 

202. (1) If the Chief 
Postpone- Presidency Magis- 
ment of issue trate or any other 
of process. Presidency Magis- 
trate whom the Local Govern- 
ment may from time to time 
authorize in this behalf or any 
Magistrate of the first or 
second class, is not satisfied as 
to the truth xif a complaint of 
an offence of which he is autho- 
rized to take cognizance, he 
may, when the complainant has 
been examined, record his 
reasons, and may then postpone 
the issue of process of compel- 
ling the attendance of the 
person complained against, and 
either inquire into the case him- 
self or direct a previous local, 
investigation to be made by any 
officer subordinate to such 
Magistrate, or by a police- 
officer, or by such other person, 
not being a Magistrate or 
police-officer, as he thinks fit, 
for the purpose of ascertaining 
the truth or falsehootl of the 
complaint. 

(2) If such investigation is 
made by some person not being 
a Magistrate or a police-officer, 
he shall exercise all the powers 
conferred by this Code on an 
officer in charge of a police- 
station, except that he shall not 
have power to arrest without 
warrant. 


202. (1) Any Magistrate 

Postpone- receipt of a com- 

ment of issue plaint of an offence 
ofprocess, ,-j 

authorised to take cognisance, 
or which has been transferred 
to him under section 192, may, 
if he thinks fit, fdr reasons to 
be recorded in writing, post- 
pone the issue of process for 
compelling the attendance of 
the person complained against, 
and either inquire into the case 
himself or, if he is a Magistrate 
other than a Magistrate of tkc 
third class, direct ‘an inquiry or 
investiga'tion to be made by any 
Magistrate subordinate to hinj, 
or by a police-officer or by sucli 
other person * * * * as he 
thinks fit, for the purpose of 
ascertaining the truth or false- 
hood of the complaint: 

Provided, that, save zvhcrc 
the complaint has been made by 
a Court, 110 such direction shall 
be made unless the complainant 
has been examined on oatn 
under the provisions of section 
200 , 

(2) If any inquiry or in- 
vestigation under this section 
is made by a person not being 
a Magistrate or a police-officer, 
such person shall_ exercise an 
the powers conferred by this 
Code on an officer in charge of 
a police-station, except that he 
shall not have power to arrest 

Vi'thcmt warrantt 
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(2A) Any Magistrate in- 
quiring into a case under this 
section may, if he thinks fit, 
take evidence of witnesses on 
oath. 

(3) This section applies also (3) This section applies also 
to the .p'olice in the towns of to the police in the towns of 
Calcutta and Bombay. Calcutta and Bombay. 

Change: ^This section has been amended by sec. 55 of the Criminal Procedure 

Code Amendment Act, XVIII of 1923. 

The mam changes introduced are the following 

"(1) Third class Alagistrates hax-e been given power to make preliminary inquiries 
personally. (2) Authority to make a prebminary irquiry has been given m any case 
in which the Magistrate thinks fit for reasons to be recorded in writing The only 
ground contemplated by the old section was "if the Magistrate is not satisfied as to the 
truth of the complaint” This is thought to be undesirably narrow (3) The words 
‘inquiry or investigation,' have been substituted for the expression 'previous local in- 
vestigation,' and power is given to take evidence upon oath in the case of such a 
preliminary inquiry (4) Presidency Magistrates are enabled to act under this section 
TOthout spedal authorisation” — Stolemenl of Ob;ecls end Reasons (J914) 

‘Or uihick has been transferred to ktm under section 192’ — "We have made a 
small amendment in sec 202 (1) to cover cases which have been transferred to a 
Magistrate under sec 192 as well as cases of which he has taken cognizance himself” — 
Report of the Select Committee (1916). 

The present proviso to sub-section (1) has been aibstituted by the Cr P Code 
Amendment Act II of 1926 in place of the old proviso which was added by the 
Amendment Act of 1923, and which ran thus — 

"Provided that no such direction sliall be made — (a) unless the complainant has 
been examined on oath under the provisions of sec 200, or (fc) where the complaint 
has been made by a Court under the provisions of this Code.” 

Thus, this pro%'iso laid down that a Magistrate receiving a complaint need not 
direct an inquiry or investigation if the complaint was made by a Court "This has 
caused difficulties m the case of a Court complaining under sec 476 of the Code. 
Under that section, the Court has only to record a finding that it is etpedient that an 
inquiry should be made into an oflence which appears to have been committed, and it 
seems clear that cases will arise m whidi an inquiry or investigation should be made 
before a person is put on his trial The difficulty was brought to light by the Bombay 
High Court, and the Local Government; and the other High Courts have all agreed 
that some provision is required. This clause gives effect to this proposal” — Statement 
of Objects and Reasons (Gazette of India, 1925, Part V, p 214). 

The present proviso Ia>s down by implicabon that an inquiry or investigation may 
be directed in any case, including a case of a Court complaining under sec. 476, but 
tbat in such a case the examination of the complainant Is not necessary before the 
irquiry or investigation. 

662. Scope and application of section: — This chapter deals with the 
procedure to be followed by a Magistrate upon taking cognizance of an offence upon 
complaint, ie, when he takes cognizance under sec. 190, clause (a), and not when he 
takes cognizance upon a Police report or other information mentioned in clauses (b) 
and (c) of sec. 190 See Ranga Chari, 2 Weir 241 (242). This section applies only 
tn cases where there is a "complaint" as distinguished from a mere information. A 
Magistrate acting upon second-hand mfonnation cannot be said to be acting upon 
complaint — .Vorain, 18S5 P.R. 24. So also, a Magistrate taking cognizance of a case 
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upon a police report cannot proceed under this section and refer the case to a subordinate 
Magistrate for local investigation — AbduUa, 40 Cal. 854; Sarba Mahton, 17 C.W.N. 824 
(825); Ttloki, 2 PL.T. 220, 22 CrLJ. 735. A Magistrate 'taking cognizance of an 
offence under sec. 190, cl. (e) cannot direct an inquiry under sec. 202 — SAoujta/mof, 
7 SLR. 75. 14 Cr.L.J. 600 (601). 

An inquiry cannot be directed under this section before the Magistrate takes 
cognizance of an offence — Skoukatmal, supra. 

Under the old section, the inquiry or investigation could be made only in those 
cases where the Magistrate was not satisfied as to the truth of a complaint — Jhumuck 
V. Patkuk, 27 Cal. 789; Rania Chari, 2 Wcir 241 (242); Makadeo. 27 Cal. 921 (924). 
Under the present section, the Magistrate can direct inquiry or investigation, if he 
thinks fit, ie , on any reasonable ground. See Notes under "Change” above. Thus, 
if the complainant is not speaking from personal knowledge, a Magistrate taking 
cognizance would exercise a wise discretion in making the inquiry under this section— 
Sukiimar v. Mofixuddin, 25 C.W.N 357 (360). 

The Magistrate can direct an inquiry or investigation only if he himself thinks fit, 
but not merely in obedience to the District Magistrate'.s instructions — pfga Tha, (1910) 

1 UB.R. 73. 11 IC. 249 (250), 12 Cr.LJ. 385. 

If the complaint is made against some* individuals jointly, the Magistrate has 
discretion to issue processes against some and postpone issue of processes against the 
others. The fact that the Magistrate has issued processes against two of the accused 
persons would not deprive him of his power to make a preliminary enquiry in respect 
of the offence alleged against the third accused under sec. 202, Cr, P. Cod^Horocn 
V. Cajadhar Sukhdeo Marwadt, A.IR. 1940 Nag. 128, 41 Cr.L.J, 312, 186 IC 439, 
1940 N.L.J. 43. 

This section applies to a complaint of an offence. A petition for maintenance under 
sec. 488 is not a complaint of an offence; and, therefore, this section is inapplicable to 
proceedings in maintenance. The Magistrate to whom a maintenance petition is pifr 
ferred has no power to refer it to a Subordinate Magistrate for inquiry and report, 
but must inquire into it himself — Sardatan v. Amir Klan, 1905 P.R. 29 

This section does not in terms authorise a Magistrate to refer a petition under 
sec. 107 to a police officer for investigation, as a petition under sec. 107 does not allee* 
the commission of an offence and does not amount to a complaint. But as the Magis- 
trates have control over the police whose assistance they can seek in the discharge of 
their duties, it is perfectly open to a Magistrate to avail himself of the help of the 
police apart from sec. 202, and to refer the matter of the petition under sec. 107 to 
a police officer for investigation — Sanfivi v. Koneri. 49 Mad. 315, 60 M I.J. 460, A I R- 
1926 Mad 521. See Note 230. 

The provisions of secs. 200 to 203 whidi relate to the procedure to be employed 
by a htagistrate taking cognizance of an offence do not apply to sec. 552, Cr. P- 
where no offence is alleged — Thakoredas v. Bhugtvandas, 4 Bom.LR. 609; Tulsidas v. 
Chetandas. A.IR. 1933 Nag. 374, 16 NL.J. 310, 1933 CrC. 1573 . 

If the Magistrate on taking cognizance of an offence under sec 211, I. P. C., issues 
notice to the accused to show- cause why he should not be prosecuted for making a false 
charge, and makes over the proceeding to a subordinate Magistrate, the procedure does 
not strictly fall under sec. 202, but it is not an illegal procedure, because a prosecution 
for making a false charge should not be commenced until the person who made the 
charge is offered an opportunity of substantiating the charge — Bhairab Chandra. 46 Cal. 
807 ( 813), following Sham Lai. 14 CaL 707 <F.B.). 

The Court taking cognizance ol an offence undei the Child Marriage Restraint 
.Act, 1929 (Act XIX of 1929) shall, unless it dismisses the complaint under sec. 203, 
Cr P. C , either itself make an inquiry under sec. 203, Cr. P. C . or direct a Magistrate 
of the first da's subordinate to it to make such inquiry'. Vide sec. 10 of that Art. 
Omission to comply with this mandatory provision of that Art is an illegality which 
Vitiates his action— .tfanga/ v. Kalu. 130 IC. 783, 12 Lah. 383, AI.R. 1931 Uh. 56, 
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31 P.LR. 915, 32 Cr.LJ. 616, 1931 CrC. 120, Ind Rul. 1931 Lah. 351; Chand Mai 
Coenka. 35 Cr.LJ. 1436, 151 IC 830, 35 P.L.R. 8, A.I R. 1934 Lah 155. 1934 CrC. 
333, 15 Lah. 63. 7 RL 209 

It IS only in ver>’ rare cases that the Court will be justified in throwing out a 
complaint without giving an opportunity to the complainant to substantiate his allega- 
tions. but in certain cases* it is the duty of the Court to protect the accused from 
unnecessary harassment and worry — G. A St. George v. Utna Dutt Sharma, 40 CrL.J. 
917 (920). 184 1 C. 313, A.I R 1939 All. 602, 1939 AL.J 574 

663. Recording reasons: — ^The Magistrate is bound to record his reasons 
before directing a local investigation — Baidyanath v. Muspralt, 14 Cal 141; Ram 
Pershad v. Molt. 11 ALJ 751, 14 CrXJ. 403; Madho v. Kashtd, 15 ALJ. 642, 18 
Cr.LJ. 765; MoToji, 36 CrLJ, 483, 154 IC. 325, AIR. 1935 Bom 76, 36 BomLR. 
1213, 1935 Cr.C. 137; if he refers a case to the police for inquiry without recording 
any reasons and then on receiving the report from fhe police, dismisses the complaint 
under sec. 203, the order of dismissal must be set aside — Virabhadrayya v Vryicherla, 
2 Weir 244; Balai Lot v. Pasupali. 21 CWN 127 (129), 17 CrLD 396. 11 the 
Magistrate has any doubt as to the truth of the allegations in the petition of complaint 
as supported by the solemn affirmation of the complainant, he ought to record an 
order to that effect in the order sheet, so that the superior Courts may be satisfied 
that the Magistrate had any justification whatsoever in refusing to issue summons 
to the accased as required by law— MuWt Natoyan v Ewp.. AIR. 1940 Pal. 97 (98), 
1939 P.WN. 871. 20 PLT 947, 41 CrLJ 349. 186 I C. 627 But in some cases it 
has been held that omission to record the reasons is at most an irregularity which will 
lie cured by sec 537 unless it has occasioned a failure of justice — Anonymous, 2 Weir 
244 (245); Alagtrisami. 25 Mad 546; Ram Saran v Md Jan Khan, 7 PL.T. 36, 26 
Ct.L.J. 1394} Finan. 55 Bam 770. 1931 CrC 956 (957)} Dhatmadas v Ptlcher, 32 
Cr.LJ 926, 1931 CrC 731, AIR 1931 Sind 113, 132 I C. 479; Ajoy Kttshna v S G. 
Bose. AIR 1929 Cal 176 (177), 49 CLJ 164, 33 CW.N. 369, 116 IC. 721, 30 
Cr.LJ 70S. 

664. “Postpone the issuo of process”; — The procedure presenbed by this 
section can be adopted when no process lias been issued to compel the attendance of 
the accused A Magistrate who after issue of process directs an inquiry and report acts 
in contra\ention of the procedure prescribed by law— Kliunam, 1896 AWN 140 Once 
a process has been issued against the accused, the Magistrate cannot exercise his option 
of holding a preliminary inq’jiry. He must proceed with the trial— Go;i v Jumanshah, 
6 SLR 83, 13 CrLJ 749. Thus, it is illegal to order a preliminary inquiry after the 
accused has been brought before the Court under a warrant — Ramkant v Jadub, 21 
WR 44 When a Magistrate has accepted a complaint and issued process upon it 
and taken evidence for the complainant, he or his successor cannot refer the case 
to the Police for inquiry and report — SadapaebartaT v RagavaehajtaT, 9 Mad 282. 
The Magistrate cannot go back beyond the stage reached by his predecessor. A necessary 
preliminary to an enquiry under this section is postponement of issue of process. 
IMiere that was not done by the first Court, which in fact procured the attendance 
of the accused, the stage for holding enquiry under this section had passed and would 
not be revived subsequently — Qamarah v. Tirlji, 39 CrLJ. 981, 173 IC 54, AIR. 
1938 Nag. 433, INTierc a subordinate Magistrate has taken cognizance of a case and 
has issued process, the Distnct Magistrate has no power to interfere and order an 
inquiry — jhumuck v. Pathuk, 27 Cal. 798 On the other hand, if a Magistrate directs 
a local inquiry, he cannot issue process before he recenes the report of the inquiry 
—Krishna Bala v. Nirodabala. 41 CUJ. 170. AIR. 1925 C%1 9S9 ( 990). But where 
after the Magistrate had issued processes against two accused persons, one of them 
appeared and laid a cross-complaint, and then the Magistrate rescinded the order of 
issue of process and sent forth the cases to a subordinate Magistrate for local inquiry 
and report, held that the action of the Magistrate was right and proper— La/// . ’ 

V. Nani Lai, 27 CWN. 651, 25 CrXJ. 464, 39 CLJ. 329. 
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Complaints may generally be made by any person aware of the commission of an 
ofTence, and not necessarily by the person injured. The person making a complaint 
need not himself ha%'e persona! knowledge of the facts constituting the complaint, but 
before issuing process on such allegations the Magistrate should satisfy himself on 
proper materials that a case for issue of process has been made out — S D, Vardon v. 
i? Hearsey, 36 CrLJ. 75, 152 I.C 344. A.IR. 1934 Rang. 167, 1934 Cr.C. 784. 

Counter case: — Section 202, Cr. P, C, pves the Magistrate a discretion to 
postpone the issue of process in a case till the disposa' of the counter-case — AUahdwo, 
34 Cr.LJ, 891, 144 IC 943. A.IR. 1933 Sind 254, 1933 Cr.C. 810. Reading section 
344, Cr. P. C, in conjunction with sec. 202, Cr. P. C., it seems that the Magistrate 
undoubtedly has jurisdiction to postpone his enquiry; and even, apart from this section, 
the Court must be held to have inherent jurisdiction to make such an order — Ram 
Colam V. Sarat, 31 CrLJ. 262, 121 I.a 414, 49 CL I. 388, A.IR. 1929 Cal. 281. 

665 . If the accused appears: — ^This section speaks of postponement of issue 

of process. If, however, the accused appears of his own accord without a summons 
he is entitled to require that the complaint shall be proceeded with or dismissed If 
r.o evidence is offered against the accused, he must be formally discharged — Lakshman, 
26 Bom. 552. s 

666. Inquiry and investigation: — Under the old section, the inquiry was 
to be conducted by the Magistrate himself who tried the case: he could not direct the 
inquiry to be held by a subordinate Magistrate or a police-officer. These persons could 
only hold a local tnvesttgaiion See Harkhatan v. Ctrish Chandra, 38 ^1 68 (72) » 
Cangadhar, 43 Cal. 173 (176), 20 C.W.N. 63; and if the Magistrate taking cognUance 
of the case thought it proper to refer the case to some other Magistrate for inquiry 
(not investigation), he would have to transfer the case to such Magistrate under 
sec 192 not lor report but for disposal—Horj Charon v. Cirtsh, 38 Cal 68 (73) j 
Cangadhar, 43 Cal. 173 (176). The present amendment now emporvers the subordinate 
Magistrate and the police-officer to hold an inquiry as well as an investigation. See also 
Amrit Ma/hi, 46 Cal. 854 {859), 23 C.W.N. 623, in which the order referring the 
complaint to a subordinate Magistrate for tnquiry and report was held to be legal 

It IS entirely in the discretion of the Magistrate whether or not he would send 
the case to the Police for inquirj’ and report under this section — U Po Yone, 34 Cr.LJ. 
1184 (1186), 146 I.C. 196, A I.R. 1933 Rang 271, 1933 Cr.C. 1015. 

An inquest report made under sec. 176, Cr. P. C , cannot be treated as a report 
made after an inquiry which is contemplated by this section — Surendra v. Police 
Sergeant. 35 C.WJJ. 1032, 1932 Cr.C. lOS, 33 Cr.L.J. 218, 135 I.C 878. A.IR- 1932 
Cal. 121, Ind Rul 1932 Cal 174, 

The Magistrate taking cognizance of a case can either direct a subordinate Mag'S* 
trate to make a local inquiry and report under sec 202; or he can transfer the ea^e to 
a subordinate Magistrate under sec. 192 for disposal But he cannot confuse the two 
sections by ordering a subordinate Magistrate "to make a local inquiry and then dispose 
of the case." Such an order is inv'alid — Mahomed Imamuddin v. Debendia, 18 C.)V'.N- 
95 (97). See a*?o Shea Balak Singh v. Sant Bux Si«gA in Note 603- 

\\'here the Magistrate makes the inquiry himself, it is not necessary that he should 
examine the witnesses or hold an investigation into the case. It is open to the 
Magistrate to make the inquiry in order to ascertain the truth or falsity' of the complaint, 
in any way' he thinks proper. Thus, where an investigation has already been made 
by the police and witnesses have been examined by the investigating police-officer, the 
Magistrate can merely look into the police papers for the purpose of ascertaining the 
truth or falsehood of the Complaint, This section does not contemplate any particular 
form of inquiry; and so if upon looking into the police papers the Magistrate is 
satisfied that this is not a fit case in which process should issue, he can dismiss the 
crmplaint — Ramanand v. AH llassan, 26 CriJ. 129 (131) (Pat). 

Under th's section, the hfajisirate has the option of only one of two alternatives, 
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viz , either to iM^ufrc into the case himself or to direct a local tnvesligaltott He 
cannot have recourse to both the altematnes; and if he, after partially inquiring 
into the case himself, makes an order directing local investigation, the procedure is 
irregular — Durga Prosad, 44 All 550, 20 ALJ. 355, 23 CrL.J. 279. He cannot inquire 
into the case himself and at the same time order a local imestigation by a police- 
cSicer — Afadho Gir v. Rashid, 15 A LJ. 642, 18 Cr.L J 765 So also, he cannot, after 
a local investigation has been made by the police or by a subordinate Magistrate, 
proceed to inquire into the case himself — Ram Peishad v. Moti, 11 ALJ. 754, 14 
CrL.J. 493 (494). Such a procedure will cause much inconvenience and annoyance 
to witnesses who will have to leave thdr avocations and attend the police-officer and 
Court three times over — Ibid But in a Calcutta case it has been observed that if the 
Magistrate, on recciting the report of the local investigation held by the police, is 
dissatisfied with the materials obtained, he can personally make an inquiry or direct 
a further local investigation — Hari Charan v. Girtsh, 38 Cal 68 (72) In Madho Gtr 
V Rashid, supra, the procedure rose to a climax; the Magistrate taking cognizance held 
an inquiry; he also directed a local investigation b> the police; he was then transferred 
and the new incumbent referred the case to the District Magistrate who then directed 
the Magistrate to proceed to the spot and hold a full investigation, the result was 
that there were several investigations held by Magistrates independently of each other 
The High Court condemned the procedure. 

The police inquiry contemplated by this section cannot take the place of evidence 
Therefore when the Magistrate decides to record the evidence himself, he should 
complete the inquirj- and determine upon the evidenc, adduced how far the complaint 
is borne out It is not a proper procedure for the Magistrate to examine some of the 
witnesses and then direct a police inquiry — Mahadto v Ram Sahai, 22 O C 321, 52 I C. 
888 ( 889), 20 CrL.J. 728. 

This section makes no provision for the manner in which the evidence in an inquiry 
should be recorded ^^llere the Magistrate had before him the report of the police 
containing a detailed account of the statements of witnesses examined by the police, 
and the witnesses repeated the same statements before the Magistrate, the omission 
0 " his part to record the depositions of the witnesses was not an error of law— 
Tslakdhari V Misu, 26 CtL] 1346 (1347) (Pat> 

An inquiry or investigation under this section is designed to afford the Magistrate 
an opportunity of either confirming or removing such hesitation as he may feel in 
respect of issuing process against the accused. The nature of the inquiry vanes with 
the circumstances of each case, and it is certainly not contemplated that it should 
always be exhaustive Frequently all that is required is the elucidation of some 
minor point or the summary determination of the sufficiency of the available evidence 
but least of all is the inquiry m a preliminary tnal of the accused at which he is entitled 
to adduce his evidence before process can issue upon him — Parmanand 30 CrLJ 
554, 116 IC. 46. 10 PLT. 618, A.I.R. 1930 Pat. 30. Ind Rul. 1929 Pat 286 

In an enquiry under this section dilatory and protracted proceeding should be 
deprecated. It is never intended that such an enquiry should be dragged out for 
months — Ajit Nath Das v. SafuA Chandra Kayal, 67 C.LJ. 577 (578), 40 CrLJ 
213, 179 I C. 489, A I R 1939 Cal 33. 

667. Local investigalion; — ^The words "local investigation” occurred in the 
old section; after the amendment of 1923, these words have been replaced by the 
simple word ''investigation” so that the scope of the investigation has now been 
extended 

A local investigation can be ordered when there is a quarrel about boundaries or 
any matter of that kind Otherwise, the Magistrate taking cognizance should make 
an inquiry himself — Baij Nath v. Raja Ram. 10 AL.J. 79. 13 Cr.LJ. 704. 

But the Patna High Court held that the word* "local investigation" arc not 
restricted to the investigation of the lAysical features only but they mean an inquiry 
into the truth or falsity of the allegations made in the complamt-petiiion. The word 
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"local” is used with a view to hold the investigation in the locality {or the convenience 
of the parties and their witnesses, and also it may in certain cases necessitate an 
inspection of the place of occurrence, but certainly it is not confined only to the 
inspection of the locality — Munsht Mtan, 19 Cr.L.J. 126 (Pat.). Under the present 
section it is not even necessary to hold the investigation in the locality, since the 
word “local” has been omitted 

668. Who can make the inquiry or investigation: — ^This section can be 
applied by a Magistrate in two cases; fir^ on receipt of a complaint of an offence 
of which he is authorized to take cognizance; and second, on receipt of a complaint 
of an offence which has been transferred to him under sec. 192, Cr. P. Code. The 
first part of this section cannot apply to a transfer, and the second part deals only 
with a transfer under sec. 192, Cr. P. C , and, therefore, excludes the case of a transfer 
under sec. 528, Cr. P. Code. Where, therefore, the first Magistrate had examined the 
complainant and had summoned the accused, who appeared before him, and the second 
Magistrate, to whom the case was transferred under sec. 528, Cr. P. C, re-examined 
the complainant, directed a preliminary enquiry and thereafter dismissed the complaint 
under sec. 203, Cr. P. C , held that it was not open to the second Magistrate to order 
enquiry under sec. 202 and to dismiss the case under sec. 203, Cr. P. Code—Qaniarah 
V. rufsi, 39 Cr.UJ. 981, 178 I.C 54. A I.R. 1938 Nag. 433, 11 R N. 197. 

See also Sheo Balak Singh v. Sant Bux Singh in Note 603 

If the offence is one triable only by a Court of Session, the local investigation must 
be directed to some Magistrate who is competent to deal with a case triable by the 
Court of Session. It should not be directed to a second class Magistrate— 5Kd/;« ATafA, 
4 C.W.N. 305. But see Surjya, 6 C W N. 295. where it has been held that a Magistrate 
holding a local investigation under this section need not be competent to entertain 
the complaint which he is asked to investigate. 

A local investigation must be directed to a iubordinote Magistrate. A 1st class 
Magistrate is not subordinate to the District Magistrate. Both are first class Magis* 
trates, and the latter cannot direct the investigation to be held by the former— Afy 
Mohd , 1912 P.R. 2 A Deputy Magistrate attached to the sub^dmsion is subordinate 
to the Sub-Divisional Officer— A/uiwAi A/ia«. 19 Cr.L.J. 126 (Pat.). The Sub-Divislonal 
Magistrate is not subordinate to a Deputy Magistrate who is in charge of the district 
during the absence of the District Magistrate The Deputy Magistrate cannot there- 
fore make over a case to the Sub-divisional Magistrate for investigation. If the ca'C 
is made over to the Sub-divisional Magistrate, it will be ■ deemed to have been 
transferred to him under sec. 192; he will have full seisin of tlie case and will be 
entitled to continue the proceeding up to the neassary order of acquittal, convidio'’ 
or discharge. And the Deputy Magistrate who transferred the case will cease to 
have jurisdiction in the case — Bhiku Hossein, 39 Cal. KMl (1W6, 1047), 18 
885. 

The Additional Chief Presidency Magistrate hai jurisdiction to make an order 
sending a complaint to a Presidencj- Magistrate for enquiry and report in terms of this 
section The latter has no power to issue summons op the accused in such a case htjt 
his duty is only to make a report to the Additional Chief Presidencj’ Magistrate and it 
will be for him to deal with the complaint in accordance with law — Kanayalal v. 
KanmuU, 35 Cr.LJ. 729, 148 I C. 691, A.I.R. 1934 Cal. 405, 59 CL J. 201, 38 C.WN. 
560 

It is desirable that the inquiry should be held by some Magistrate who bas wt 
been concerned with the ease — Fanindra v. Kahal Ali, 37 CWJ'I. 709 ( 712). The 
investigation may be made by any person subordinate to the Magistrate. c\en though 
he be a cteik — Kanckun v. Bam Kishen. 36 Cal 72. It is illegal to order the 
inqulr>’ to be made by a pleader in the nature of a commission in a civil ca^e—Mokar 
Khan v. Cayzuddln, 18 C.W.N. 339 (401). 

It is not only irregular but illegal for a Magistrate to v^hom a complaint is made 
to call upon the person accused for a report as to the truth or falsity of the charge 
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preferred against him — flaTtiarain Halwat v. Kauman Alnr, A.I.R. 1920 Pat. 655, 57 
IC. 285. 21 CrL.J 621, 5 P.LJ 61. 1 PL.T. 609, Mukti Narayan v Emp, A.I.R. 
1940 Pat. 97 (100), 1939 P.WN 871, 20 Pi.T 947. 41 CrLJ 349. 186 IC 627. 
distinguishing Ram Saran Singh v. Mohammed Jan Khan, A.I.R. 1926 Pat 34, 89 
I.C 706, 26 Cr.LJ 1394, 7 P.L.T. 36 and Alahabtr Baitha v. Emp. AIR* 1931 Pat. 
302, 1931 CrC 723, 133 I.C. 172, 32 CrLJ. 1023, 12 PLT. 710 See also Batdya 
Nath V. Muspratt, 14 Cal 141. 

Investigation by Police: — It is not a proper course to make indiscriminate 
use of police agency lor investigaUTig complaints. The object of law is to give persons 
who have been injured an access to justice independent of Police, and it is improper 
for the Magistrate, when a complaint is made to him, to refer the complaint to a 
Police-officer. Such a course would foster abuses and defeat the purpose of the law — 
In re Jankidas, 12 Bom. 161. These observations apply with greater force when the 
complaint is not only against an ordinary individual but when it is said that such 
individual has acted in collusion with a Police-officer. This is a fit case in which the 
Magistrate should take evidence himself and on such evidence decide for himself 
whether or not process should issue against llie accjsed, and if he holds, that the case 
is false he should decide whether proceedings should be taken against the complainant 
or any of his witnesses — Moklamal v. Cianchand, 35 CrLJ. 24, 146 I C. 263, A.I.R. 
1933 Sind 339, 1933 Cr.C. U36. In petty cases of assault and the like, the Police 
ought not to be directed to make inquiries, because in petty matters the Police are 
under a strong temptation of making money out of the complaint. In such 'matters 
the proper course for the Magistrate is to take action at once upon the complaint— 
Canesha, 1894 P.R. 19 “Magistrates arc cautioned against the indiscnminate use of 
Police agency for the purpose of ascertaining matters as to which a Magistrate is 

bound to form his own opinion upon evidence given in his presence This caution is 

specially needful in respect of all cases regarding offerees not cognizable by the Police” 
—Cal. C. R.&C 0 , p. 9. 

If the complaint is made against a police-ofltcer. It is improper for the Magistrate 
to call for a report from the police-officer who is himself the accused person— BaiVya 
Noth V. Muspratt, 14 Cal 141, or from some other police-officer — Jalaluddm v. Md. 
Khalil. 1884 A.W.N. 47j Afeua Lot. 18 ALJ. 620. 21 Cr.LJ. 461j or even from. a 

superior police-officer or the District Superintendent of Police (who, as the head of 

the police, nught not be in as impartial a position for discovering the truth as an 
officer unconnected with the pobce) — Haladbar. 9 CW.N. 199 (201); Skama v. Esa, 
18 ALJ. 731, 21 Cr.L.J, 649. Jalyindai v. Agha Sabdar. 29 Cr.L.J. 958, 111 IC. 878, 
AIR. 1928 Lah 88 In such cases the inquiry should be held by the Magistrate 
himself — Kanappa, 20 Mad. 387; Bhiku. 39 Cal 1041 (10(6); Alamruddin v. Abdul, 
40 Cal 41 (44); Shama v. Eza. supra; Meioa Lai, supra; Mahadti v. Ram Sahai, 22 
OC 321, 52 I C. 888 (889), 20 Cr.L J 728. or entrusted to some subordinate Magistrate 
—Ilaladhar. supra, preferably a Magistrate of the first class— .Ucnsri/rfi/m v. Abdul, 
supra These authorities however are not based upon any provis’on of the statute, 
but upon general ground of policy. The statute still remains and under that statute 
it is not illegal to send such a complaint for mquiT>' or investigation by a Police- 
Officer. Before, therefore, this would be a ground for revision it would have to be 
found in the words of sec. 435, Cr P. C, that this particular order was in fact incorrect 
or improper— /iflniya Ram v. Ckanan Mai, AIR. 1940 Lah. 208 (209) 42 PLJL 
134. 41 Cr.LJ. 618, 188 IC. 524. 

Where after oamination of the complainant under sec. 200 Cr. P. C, the Magistrate, 
instead of issuing process against the arcuced or proceeding under see. 202 Cr P. C, 
and directing a Subordinate Magistrate or the Police to make an enqu’ry into the 
allegations made by the compia-nant, directed that the Police should produce the 
accused before him for the purpose of having an mal from them as 

to the truth of the complaint and d.sniis<ied the * ‘ 498, I. 

after making some verbal enquiries from the ^ * the ‘ 
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held that the procedure was quite irregular and illegal— Rar/tt Prasad v. Ram Lai, 35 
Cr.L J. 415, 147 I.C. 387, 11 O.WJ^. 34, 1934 Cr.C. 258. A.I.R. 1934 Oudh 88. 

The Calcutta High Court holds that a police investigation held under this section 
under the order of a Magistrate is something difTerenf from the investigation refened 
to in sec. 156 (3). A Magistrate, after he has taken cognizance of a case under 
sec. 200, cannot order a police inquiry under see 156 (3) and direct the police to submit 
a charge-sheet. That is, a Magistrate, after he has acted under Chapter XVI, cannot 
proceed under Chap. XIV — Isal Nasya, 54 CaL 303, 28 Cr L J. 557. The Bombay 
iligh Court is also of opinion that the police arc not entitled, after investigation, to 
arrest the accused and send him up for trial under a charge-sheet, as if they had taken 
cognizance of the case under their ordinary powers of investigation. The only action 
they can take is to make a report— Wwr Mahomed, 53 Bom 339, 30 Cr.LJ. 781 (782). 
But see 2 Pat. 379, 34 Mad. 598 and other cases cited in Notes 487 and 670 

669. Proviso— Examination of complainant: — Before directing a local 
investigation, the complainant must be examined cither by the Magistrate who receivei 
the complaint or by some other Magistrate to whom the case might ha%e been 
transferred— Rfli Kashi, Ratanbl 368. Unless the complainant is duly examined, an 
inquiry and report under this section cannot be called for, and, if made, are without 
jurisdiction and cannot form the basis of any further aclion~Mahadeo, 27 Cal 921j 
Budh Nath, 4 CW.N. SOSj Ningappa, 48 Bom. 360 (362) 81 I.C. 608, A.IR. 1924 
Bom. 321, 26 Bom-L.R. 183, 25 CrLJ. 960: Bhaguan Das, 36 Cr.L.J. 860. 58 All 
129, A.I'R. 1935 All 745. 155 I.C 1070; Jtlan. 1 P.LT. 564. A complainant challenpng 
the police investigation must be examined on oath before his complaint is dismissed 
‘—Kartick Pathak, A.I.R. 1921 Pat. 250, 2 P.L.T. 142, and the complainant who was 
not examined under this section could not be prosecuted in respect of his complaint 
(if it was false) which was dismissed on a report called for under this section— 
Aly Mohd., 1912 P.R. 2) Mahadeo, 27 Cal. 921; Ram Sarup, 4 O.C. 127j Bhogmn Das, 
supra. 

670. Power of the mvestigating officer:— A Magistrate making an order 
under sec. 202, Cr, P. C, for a preliminary inquiry, does not deprive himself of 
jurisdiction; he merely postpones the Issue of process until the report is received but 
continues to have jurisdiction. The Magistrate to whom the case is sent under sec. 202 
is to submit report and has no power either to issue process or pass any other order. 
The situation would be entirely different in the case of a transfer under sec. 192 or 
sec. 528, Cr. P. C., when the Magistrate to whom the case is sent assumes jurisdiction. 
The Magistrate has therefore jurisdiction to stay the criminal proceedings which were 
in fact still pending before him — Rewatmat v. So/aiimal, 36 Cr L J. 94, 152 I C. 38^ 

A. I.R. 1934 Sind 143, 1934 CrC. 1150 See also Udit Narayan Patu-ari v. EmP- 39 
Cr.L.J. 778. 176 I C. 715, A I R 1938 Pat 369, 19 P.L.T. 336. 1938 P.W.N. 542. 4 

B. R. 750, 11 R.P. 100 A Magistrate conducting a local investigation can exerase 
all the powers of a Magistrate including the power to administer oath (see the new 
sub-section 2A) Such a proceeding is a judicial proceeding within the meaning of 
sec. 476, and the investigating Magistrate can direct the prosecution of the complainant 
under sec. 476 if the complaint turns out to be false — Kanchan v. Ram Krishurt. 36 
Cal. 72. Contra :~Kaehi Madar. 21 M L.J. 795, 12 Cr L.J. 323, where it was held 
that a preliminary investigation made by a Magistrate under this section ivas ® 
judicial proceeding because the depositions made by witnesses in the investigation could 
not be taken on oath. This ruling is no longer correct. 

The inquiry or investigation is not intended to supersede a regular tnal but only 
to ascertain the truth or falsehood of the complaint; therefore if the investigating officer 
finds that there is some evidence in support of the complainant’s case, his function is 
fulfilled He need not cany the investigation further by calling upon the accused and 
examining the witnesses on both rides, in the manner of a regular trial — Nga Tha, 
(1910) U.B R. 73, 11 I C. 249 (250). 
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The hands of the Inquiry Tvlagistrate are not tied in the matter or questioning the 
witnesses when they are produced under sec. 202, Cr. P. C It w'ould be dangerous to 
lay down hard and fast rules as to how far the Magistrate should go in trying to elicit 
th» truth from the witnesses when he is conductii^ an enquiry behind the back of the 
accused. It is commendable on the p:^ of the Magistrate to show keenness in finding 
out the truth or falsity of the case before he gives the accused person the trouble of 
appearing before him in response to a criminal charge The anxiety of the trial Magis- 
trate to 'get at the truth and his intensive cross-examination of the witnesses for that 
purpose are no grounds in law for directing a further enquiry — Gul Muhammad v. 
HabibuIIah Karim Vllah, 40 Cr L J CT4. 182 I C. 522, A I R 1939 Pesh. 16, 12 R Pesh. 1. 

“rhe Magistrate holding the investigation is not disqualified thereby from afterwards 
tiViag the case, when there is nothing to indicate that he initiated or directed the 
proceedings or took any personal interest m* the matter of the complaint presented 
before him — Ahand v. Basu hfeah, 24 Cal. 167 The fact that the investigating 
Magistrate expressed an opinion in submitting the report is no bar to his holding 
the tnal — h/ani Madliab v. KosaraJ, 4 CW.N 604. But where a Magistrate took an 
active part in forwarding the police inquiries and collecting evidence against the 
accused, he is disqualified from trying the accused — Sudhana, 23 Cal 328 So also, 
where a Magistrate, dunng a local investigation, himself discovered the evidence of 
crime, and collected or ascertained the evidence in support of it, and thereafter 
directed, recommended or intnted the institution of criminal proceedings, it is undesirable 
that he should try the case— B/iop Singh v. Kermalt, 8 N L R 1, 13 Cr L. J, 236 

In a Patna case it has been held that if a Magistrate sends a cognizable case to 
the police to investigate under this section, the police-officer making the investigation 
can arrest and send up a charge sheet The Magistrate’s order under this section 
does not debar the police from exercising their general powers of arrest and investiga- 
tion in regard to the same matter as formed the subject of the complaint In fact, In 
such a case, the police would be failing in their duty if they did not arrest an offender 
against whom a cogniiable offence has been made out Much more so would this be 
the case where the Magistrate after recording the complaint finds that reg'jlar police 
investigation would be more suitable and intentionally keeps the complaint pending 
in order that the police may exercise their powers of investigation and arrest indepen- 
dently of the Magistrate— Bfiefa Bhagat. 2 Pat 379 (382', 383), 4 PLT. 521, 24 
CrLJ, 375; followed m Copal v Alagtrisami, 54 Mad 598, 60 MLJ 520, 32 CrL.J. 
690, 131 I.C 176, 33 MLW 460. 1931 MWN 368, AIR 1931 Mad 770. 1931 CrC 
1026, Ind Rul 1931 Mad 512} Raskim Ahmad, 14 Lah 194, 33 P.LR. 840, 1932 
CrC 807 (809), 139 IC 139, 33 CrLJ 737. AIR 1932 Lah 579; Ghulam Nabi, 
27 SLR 67, 1933 CrC. 334 (335), 144 IC 409, AIR 1933 Sind 136, 34 CrLJ 763, 
Ind. Rul 1933 Sind 185? Atmaram. 35 CrLJ 891. 148 I C. 985, AIR 1934 Sind 20. 
1934 Cr.C. 218 But the Calcutta and Bombay High Courts hold the contrary view in 
Isa/ Na$ya, 54 Cal 303, 28 CrLJ 577, and ilfir Mahomed, 53 Bom. 339, 30 CrLJ 781 
(782); Arula Kottah, 12 CrLJ. 463, 11 IC 999, 10 MLT. 120, 1911 MIYN. 74. 
See also Note 487 

671. Position of the accused: — A Magistrate has no j'urisdiction to require 
the presence of the accused at an inquiry or investigation, under sec. 202, into a 
complaint of which he is empowered to take cognizance under sec 190 or which has 
been transferred to him under sec. 192 — Appa Rao v. Janakiammal, 49 Mad. 918 
(F.B ), 51 MLJ. 605, 28 CrLJ 129 This section does not contemplate the accused 
taking part in the inquiry’, and there is no necessity to give notice to him — Dharui 
Reddy, 8 Rang 1, 31 CrLJ 824 (826). He cannot be called upon to submit any 
explanation or produce witnesses dunng the investigation — fiAiitu, 39 Cal. 1041 (1046). 
hfagistrates are in the habit of gixfing a person acainst whom a charge is formulated at 
least an option to come before him if he so desires at the earliest stage. Siich a 
procedure is entirely unwarranted by the Code The object of this section is to 

Cr— 45 
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prevent accused persons being harassed at all or asked to appear if in the opinion of 
the Magistrate no prima facie case is made out, and the Code never contemplated 
that at that stage they should be either asked or permitted to state their cases— /Ip/xi 
Rao V. Janakiammal, supra. In a proceeding under this section the Magistrate arts 
illegally in sending for the accused person and calling for a report from him as to the 
iruth'br falsity of a charge preferred against him — HaTnarain v. KaTiman, 21 CrLJ. 
621, 5 P.L.J. 61; Baldyenatk v. Musfnstt, 14 Cal. 341. An accused person is not to 
be called upon under sec. 202 to appear unless and until the Magistrate has satisfied 
himself from the complainant and his witnesses that there is a ptma facie case against 
him. It is highly irregular for a Magistrate, when a complaint is put in and sworn to, 
without hearing Ae complainant’s case or his witnesses, to issue notice to the accused to 
appear and show cause against the issue ol process, liear what the accused has to say, 
examine any witnesses he wishes to have examined and then decide whether the com- 
plaint shall he received or not — Vatadarajulu v. Kupptisami, 49 Mad. 926, 51 M LJ. 
602, 28 CrLJ. 113} Chandicharan v. Manindta. 27 C.WJ4. 195, 24 CrLJ. 333j 
Shetkh Meaan v. Ramavelu, 37 Mad. 181 (183). The Bombay High Court holds 
that the practice of issuing notice to the accused dunng the inquiry under sec. 202 is 
undesVabie hut not illegal But the Magistrate should not dismiss the ’complaint upcm 
the mere statement of the accused. The scope of the inquiry under this section is 
restricted only to the ascertainment of the truth or falsehood of the complaint, fc, 
whether the material facts alleged by the prosecution are true or false, and the provi- 
sions of this section are not intended to allow the accused to make his defence at this 
stage or to supersede a regular trial— Fin<m. SS Bom. 770, 1931 Cr.C. 956 ( 958), AIR. 
1931 Bom. 521. 33 BomLR. 1177, 134 I.C 1233, 33 Cr.LJ. 72. In another Bombay 
case it has been held that the Magistrate may, il he deems it desirable, gi>*e opportunity 
to the accused to appear in the inquiry and state what he has to say about the accusa- 
tion, and the Magistrate may even accept and consider the documentary evidence whiA 
the accused produces— f'lWian, 52 Bom. 448, 30 BomLR. 642, 29 Cr.L.J. 975, 112 I.C. 
63, A.I.R. 1928 Bom. 290. It is not illegal to call on Uie person complained against to 
show causa— Tujtaram Udaram, 6 Bom.LR. 91. 1 Cr.L.J. 102. See also Gobatdkaa, 
CrLJ. 1239. 151 I.C 108, 11 O.W.N. 822} Dhaiamdas v. Pilchar, 32 CrLJ. 92J 
132 I C. 479, 1931 Cr.C. 731, AIR. 1931 Sind II3. According to the Lahore High 
Court it is incongruous to call on a person accused of an offence to show cause agains 
process being issued against him when proceedings under this section are in contem- 
plation. At the same time this alone would not induce it to interfere on revision 
there was reason to believe that it had occasioned a miscarriage of justice — lo 
V. Emp , 29 Cr L.J. 39. A.I.R 1928 Lah. 97, 106 I.C. 455. 9 Lah L J. 508. 9 A I Cr R. 328 
and 399 The Patna High Court likewise holds that the general practice of conducting 
the preliminary inquiry in the presence of the accused or automatically issuing notice 
to the accused to show cause why he should not be prosecuted, is strongly to c 
condemned because it is in effect a complete rehearsal of the real trial} but there may 
be occasional cases in which it may be desirable or even necessary to allow the accus 
to appear, and there is nothing illegal in such cases in calling the accused to the inquiry 
and to hear him— Wa/iaWr. 12 P.LT. 710, 32 Cr.LJ. 1023 (1024) (following 52 Bora 
448)} Ram Saran v Afd Jan, 7 PL.T. 36. 26 Cr.LJ. 1934. The Calcutta High Court 
is of opinion that the Magistrate does not act illegally if he examines or questions 
the accused or his w’ltnesses; but he acts ill^ally if he examines the accused an 
hears his pleaders for the purpose of dedding whether he will accept the complainant s 
story or the accused person’s story — Fanindra v.- Rabat AU. 37 C.WN. 708 (^H), 
143 I.C. 606, 31 CrLJ. 601, 57 CLJ 259, 1933 CrC. 766. AI.R. 1933 Cal 447, 
60 Cal 1051. The Burma Court holds that it is unfair and improper, in the inquiry 
under sec. 202, to call upon the accused, and to examine the complainant’s witnesses 
in the absence of the accused, and to examine the accused’s witnesses in the absence 
of the complainant— Nga Tka. (1910) UBR 73. 11 IC. 249 (250). But in S. D- 
Vaidon V. R Hearsey, 36 Cr.LJ, 75. 152 I C 344, A.I R. 1934 Rang 167, 1934 Cr.C. 784, 
it was held that in sudi enquines the accused had no right to be present and the 
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Magistrate must make up his mind from the eTamination of the complainant and, if 
necessary, from further examination of his witnesses 

A person complained against does not become an ‘accused’ person or a ‘person 
against whom any proceedings have been instituted’ within the meaning of sec. 340, 
until it has been decided to issue process gainst him under Chapter XVII5 sec. 340, 
therefore, does not entitle him to be represented by a pleader during the preliminary 
inquiry held under sec 202 — Ska’kh Cband v. 'Mahomed Hanijt, 4 NLR. 8I1 Colap, 
fan V. Bholanath, 38 CaL 880 (887); or dunng the proceeding when the Magistrate 
is considering the report of the local invesbgation ordered by him — Balat Lai v. 
Pasupati, 21 CW.N. 127 (129), 17 CrLJ 396 ( 397). 35 IC 828 If he chooses to 
attend the proceedings he may do so like any other member of the public, but he has 
no locus standi as a party, the purpose of the law being clearly to exclude him until 
sufncient ground for joining him has been made out by the complainant. Therefore, 
the Magistrate can refuse him permission to cross-examine the complainant’s witnesses 
— Shaikh Chand v, Md. Hanif, 4 NX.R. 81. The accused has no right to be present 
when a Magistrate is holding an inquiry under sec 202. Proceedings under this 
section are not inter parties, but merely to satisfy the Magistrate whether there is or 
is not any ground for issuing process Allowing a legal practitioner to attend the 
proceedings is only as a matter of grace and not of right — Atmaram v. Topandas, 20 
SLJL 43, 27 Cr.LJ. 494. A prehminary inquiry should not be held in the presence 
of the person complained against and he should not be allowed to cross-examine the 
complainant’s witnesses— Bkimfel, 40 Cal 444, 17 CWN 290! Nawsher v, Hazratulla, 
49 CL J. 422; Ram il/BHiliari v Raj Ktshore. 19 CrLJ 527 (Pat ). It is extremely 
illegal for the Magistrate to permit the accused to be represented by lawyers at the 
preliminary inquiry and to allow them to a^e that the complaint should be dismissed— 
Fanindra v. Rabat AH. 37 CWN. 709 (711). 143 IC. 606, 34 CrLJ. 604, 57 CLJ. 
259, 1933 CrC 766, AIR. 1933 Cal 447, 60 Cal 1051; / K Sinha v. Hemanta. 33 
CrLJ 636, 138 I C. 639, 33 C.W.N. 674. Ind Rul 1932 Cal 473, AIR. 1932 Cal 697, 
1932 Cr.C 652 But when the complainant has asked for and obtained an order for 
the seizure of the opposite party’s books, and also an order restraining the opposite 
party from operating on his banking account, that party can appear immediately and 
ask that such orders be vacated — /. K Sinka v. Hemanta, supra In Sheikh Akbar 
V. Prance, 12 CrLJ 207 (Cal), it was held that the accused should be permitted to 
watch the proceedings, and his pleader should be allowed to act as amicus curise. 

Statements made by the person complained against dunng an inquiry under this 
section cannot be regarded as having been recorded under sec. 164 or sec. 364. Such 
person does not stand in the position of an accused person during the inquiry, and such 
statements cannot be admitted m evidence against him — Sat Narain, 32 Cal. 1085. 
But admissions made by the parties in proceedings under this section are relevant 
provided they are duly proved Statements of witnesses in such proceedings can also 
be used for the purpose of contradiction or corroboration only after die procedure for 
proving these statements had been complied with and the provisions of sec. 145 of the 
Indian Evidence Act had been followed— Jiff Rahonle v. Mendu. A I.R. 1934 Lah 
286. 

672. Evidence in the inquiry: — The Magistrate conducting the preliminary 
inquiry need not confine himself to the evidence of the complainant a’one; but he may 
examine such witnesses as he thinks fit— /« re Kankuchand, Ratanlal 669. There is 
nothing in sec. 202 to prevent the investigating officer from making a full inquiry by 
obtaining information from the complainant and his witnesses, and from the defendant 
and his witnesses, if any — Debt Bux v. Julmal, 33 Cal 1282. 

673. Submission of report: — The officer who conducted the investigation 
must submit the report of his investigation to the same Magistrate who had originally 
ordered him to investigate; he is not authorised to sumbit it to another Magistrate 
for the purpose of disnussing die complaint and declaring that no offence had in reality 
been committed — Thakur Singh v. Knptd, 1918 P.L.R. 53, 19 CrLJ. 436. 
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674, Kevislon: — ■'Tlie High court in Its revisionai junsdlction win noi as a 
matter of discretion interfere ^hen it is of oirinion that if the Magistrate had confined 
himself to materials which he might leptimatcly consider the proper order for him to 
make was an order under sec. 203 dismlsang the complaint — J,K. Stnha v. Hemanta, 
supra. If an irregularity in procedure has not resulted in any miscarriage of justice, 
the High Court will not make an order which can result only in harassment and waste 
of public time. In a case in which a pre li mi n ary inquiry has been made by the Police 
and the report considered in a perfunctory manner by the Magistrate, the High Court 
.will interfere and insist on the prosdaons of this section being strictly enforced. But 
where the inquiry has been carefully made and carefully considered, the High Court 
will refuse to re-open the matter — Sheanandan, 4 P.L.W. 114, 19 Cr.L.J. 263. The 
High Court will not ordinarily interfere with the details of an inquiry or investigation 
under this section and particularly will not do so on the ground that it was inadequate 
—Parmanand, 30 Cr.L.J. 554, 116 I.C 46. 10 P.L.T. 618, A.I.R. 1930 Pat. 30, Ind. 
Rul. 1929 Pat. 286. It is settled practice that if the Magistrate, having followed the 
procedure laid do\vn in the Code, has exercised a judicial discretion as to whether he 
ought to issue process or not, the High Court will respect his decision, and will be 
slow to disturb the order that he has passed— Suhul Chandra v. Ahadulla, 53 Cal. 606, 
30 C.W.N. 546 (551), 27 Cr.LJ. 788, 44 C.LJ. 144} Ram Gir v. Ravisaran. AI.R. 
1935 All. 883, 156 I.C. 948 

674A. Copy: — ^The report of the police under sec. 202, Cr. P. C, Is a part 
of the record and Uiere sceroe to be no reason to refuse copy— A/. Mulhukumara. 32 
Cr LJ. 689, 131 I.C. 174. 1931 M.WJ>I. 325, 33 M L.\V. 570, A.I.R. 1931 Mad 429, 
1931 Cr.C. 477, Ind. Rul. 1931 Mad. 510 
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it has been trans- 
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the result of the investigation 
(if any) made under section 
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203. The Magistrate before 
whom a complaint 

gSjS,-' 'is made or to whom 

it has been trans- 
ferred, may dismiss the com- 
plaint, if after considering the 
statement on oath (if any) of 
the complainant and the resmt 
of the investigation or inquiry 

(if any) under section 202 . there 

is in his judgment no sufficient 
ground for proceeding. 
such case he shall briefly record 
his reasons for so doing. 


This section has been amended by sec 56 of the Criminal Procedure Code Amen 
ment Act, XVIII of 1923. The word "the investigation or inquiry (if any)” have been 
substituted recently by the Cr. P. C Amendment Act 11 of 1926, for the words any 
investigation or inquiry’ occurring in the Amendment of 1923. See Note 677 below 
675. Dismissal of complaint: — ^tVhere on a complaint made against 
.persons the Magistrate proceeded agamst only one of them and convicted him, but refuse 
to issue process against the others^fceW that the order of refusal was to all intents an 
purposes an order of dismissal of complaint against those persons under sec. 203— Gins 
Chandra, 29 Cal 457, 6 C.W.N. 638j Han Lai. 20 CrL.J. 835 (Pat.). Where, on a 
complaint being filed, the Magistrate caDcd for a police report, and subsequently on a 
consideration of that report passed the order "Enter mistake of law” and refused to issue 
processes, held that the order must be regarded as an order dismissing a complaint 
Shaik Siddik v. Chakuri, 17 aWJ4. 451, 14 Cr.LJ. 123, 17 CL.J. 608 When 3 
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Magistrate passes an order under this section, he should say plainly that he dismisses 
the complaint. The practice of Magistrates pasang aij order “Notice is discharged" is to 
be deprecated-^V'irfc/ioM, 52 Bom. 448, 30 Bom L R, 642, 29 Cr LJ. 975 (976) . There 
is no provision in sec. 203, Cr. P. C, for the issue of a “C” summary. Where the 
Magistrate intends to dismiss the complamt under this section but there is no express 
order that he has done so, then it is a case wherein there should be a further inquiry 
and the Magistrate should act according to tlie provisions of Cr. P. C — Jeoomal Ttkamdas 
V. Emp.. 40 Cr.L.J. 807, 183 I C. 449, 12 RS. 57, A.I.R 1939 Sind 208, ILR. 1939 
Kar. 277. INTien the Magistrate ordered the issue of summary "C", he intends to 
dismiss the complaint under this section and his order can be taken as such — Phetumal 
Lilaram v. Emp, 39 CrLJ. 986, 177 I.C 744. 11 R.S. 67, AIR 1938 Sind 192. 
If the Magistrate, after examining the witnesses, does not believe the story told by 
the complainant and thinks that the case should be dismissed, he should pass an order 
of disrmssal of complaint under this section; an order submitting the case to the Distnct 
Magistrate is illegal — Mrinat Kanti, 6 C.W.N. 843 (844); Fam Bhushan v. Kemp, 
10 CWJ^. 1086, 4 CrLJ. 230. WTiere a Mapstrate came to the conclusion that no 
criminal action would lie, he ought to dismiss the complaint under this section without 
issuing a search warrant to recover the subject-matter of dispute — S. R Basftall v. 
Mrs Dean, 37 Cr.L J. 991, 164 1 C- 521. 62 CLJ. 270. 

An application under sec. 107 does not fall withm the definition of a ‘complaint,’ 
and, therefore, sec. 202 does not apply to it; but the Magistrate has inherent power of 
refusing the application if he is satisfied after making an inquiry that the apprehension 
of a breach of the peace complained of does not exist — Sham$uddin v Rant Dayal, 25 
Cr.LJ. 89, Al.R. 1924 Lah. 630. 

Section.203, Cr. P C., has nothing to do with proceedings under sec. 145, Cr. P. C. 
^ubhan, A I R. 1939 Oudh 15. 1938 O WJ^ 1099, 1938 A Cr.C. 137, 1938 0 L.R 475, 
40 CrLJ 33. 178 IC 252. 1938 AW.R (CC) 99. 1938 OA 904. 

A complaint filed under the Merchant and Shipping Act (XXI of 1923) has to be 
enquired into in accordance with the provision of that Aa and it cannot be dismissed 
under this section — /o/or Ah v. James Ftniay £ Co , Z.d , 35 Cr L J. 25, 146 I C. 333, 
A.I.R. 1933 Cal 647, 1933 CrC 1057. 37 CW.N 1185, 58 CLJ 116. 

IMierc the accused was summoned and appeared when the Magistrate dismissed 
the complaint, the order of dismissal is under sec. 253 ( 2) and not under this section 
which contemplates a case in which the complaint is dismissed without process being 
issued to the accused — Bhagtcan Das v Chandra Ban, 35 CrLJ 418, 147 I.C. 335, 
AIR. 1934 All 51; JoUndra v Radha, AIR 1934 Pat 548, 15 PL.T. 507; Jnanendra 
Nath V. Ntlmoney, 43 CWN 582 ( 583). ILR (1939) 1 Cal 587. 

Dismissal when can be made • — This section gives very large powers to the Magis- 
trate to dismiss a complaint without issuing process, but certain conditions are laid down, 
and those conditions must be stnctly fulfilled in making an order under this section. A 
Magistrate may dismiss a complaint (1) if upon the statement of the complainant 
reduced to writing under sec 200 he finds that no offence has been committed; (2) if he 
distrusts the statement made by the complainant; (3) if he distrusts that statement, but 
his distrust not being strong enough to warrant him to act upon it, he directs further 
inquiry as protnded by sec 202 and after considenng the result of the investigation he 
finds that there is no sufficient ground for proceeding — Batdyanath v Muspratl, 14 Cal. 
141; Ctinfs/i Narain, 13 Bom 600 (603); Subul Chandra v. Ahadulla, 53 Cal 6(6 
30 CWN 546. 27 CrL.J. 788 

A Magistrate should not dismiss a complaint without heanng the witnesses of the 
complainant present in Court The complainant should be given an opportunity of 
cstablisliing the truth of his allegations by having his witnesses' evidence tested by the 
Magistrate — riirosof/am v. Ram Das, 26 CrLJ 561, 85 1 C 705, AIR. 1925 CaL 1031. 
A complaint sliould not be dismissed without giving an opportunity to the complainant 
to substantiate the charge by adducing c\*idence — .Ma/iim v. A. 11’. irafsow. 30 Cr.LJ. 
407, 115 1 C 33. 55 Clal. 12S0, A.I.R. 1929 CaL 191. Ind. Rul. 1929 CaL 291. Where 
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there has been no sufllcient inquiry into the complaint and the facts of the case hav’e 
not been sufficiently investigated there ought to be a further inquiry — Debendra v. 
Bhagiiathi, 38 CL.J. 158. 22 Cr.L.J. 167, A.IR. 1921 Cal. 552, 76 IC. 391. 

The Magistrate should exercise his own independent judgment when he receives 
the report of the investigation or inquiry that he has ordered and he does not exercise 
bis independent judgment ^\hen he merely accepts without giving reason the opinion 
of the Police Prosecutor. It is not lor the Magistrate to surrender his discretion or 
his judgment to that of the Police Prosecutor — Jcoomal Tikamdas v. Emp, 40 CrLJ. 
807 (808), 183 I.C. 449. I.L.R 1939 Kar. 277, 12 R.S 57, A I.R, 1939 Sind 208 

There can be no dismissal of complaint under see. 203, after process has issued. 
This section refers to cases falling xntliin Chapter XVI where there lias been no issue 
of process. Where the accused has been summoned to answer a charge, there is a 
proceeding within the meaning of Chapter XVII and the complaint cannot be dismissed 
under sec. 203 — Dudbaiibhai, Ralantal 544 See also Dhogwan Das v. Chandra Bhan, 
35 CrL.J. 418 (419), 147 I.C 335, A I R. 1931 AIL 51. Even an order directing with- 
drawal of process issued against the accused will not amount to an order of dismissal of 
complaint — Paneboo v. Khoosdcl, 12 C.Wd^. C8. But see Laltl Mohan v. Nani Loi 
in Note 664. 

H’Ao can complahit Wlien a case has been transferred to a subordinate 

Magistrate and is pending on his file, the District Magistrate has no power to pass an 
order of dismissal of complaint — Kutob AU, 3 C.W.N. 490. The Magistrate wlio 
receives the complaint and examines the complainant should himself pass the order 
dismissing the complaint or issuing summons, as the case may be, and should not send 
it to the District Magistrate for orders. If there is a direction by the Distnct Magis- 
trate that in particular classes of cases the Magistrate talcing cognizance should not pass 
any order under sees. 203 and 20 { but should submit the case to the District Magistrate, 
8u^ direction is illegal— f««i Dkushan v. Kemp, 10 C.1V,N. 1085, 4 Cr.Lj. 230. A 
complaint was originally made before a Deputy Magistrate. The Deputy Magistrate s«t 
the case to the Distrirt htagislrate with a view to the District Magistrate transferring 
it to another Court, but the District Magistrate instead of transferring the case to 
another Court, examined the record, and came to the conclusion that the complaint was 
wholly without foundation, and so he dismissed it; held that the District Magistrate 
was sufficiently seised of the case and the order passed by him was not without 
jurisdiction — Covtnd v. Ram Das, 25 Cr.LJ. 555, A.I.R. 1924 All. 666. 

The village Munsiff is not a recognised tribunal under this Code, and the dismissal of 
a complaint by a village Munsiff does not fall under this section — Rama Naidu, 53 Mi J- 
102, 28 CrL.J. 507. 

Duty of Magistrate before dismissal : — Before a Magistrate can dismiss a complaint, 
he must, according to the words of see. 200, examine the complainant, and consider the 
result of the investigation (if any) made under sec. 202. In other words, a Magistrate 
cannot dismiss a complaint without complying with the provisions of law as laid down 
in secs 200 and 202 IVTiere there was no previous local investigation ordered under 
* sec 202 nor any examination of the complainant as directed by sec 200, the Magistrate 
has no junsdiction to dismiss the complaint under this section — Lokenath v. Sanyast, 
30 Cal. 923. See also Jeoomal Tikamdas v. Emp, 40 Cr.LJ. 807, 183 IC. 449, IL-R- 
1939 Kar. 277, 12 R.S 57, A I R, 1^9 Sind 208. 

If a Magistrate holds an inquiry under sec 202, he should not dismiss the complaint 
without giving the complmnant an opportunity to adduce evidence in support of his case 
—Dt. Sandyal v. Kunfestvar, 16 CW.N. 143, 13 I C 781, 13 CrL.J. 125. It is improper 
for a Magistrate to dismiss a complaint while atting in his private room, and without 
giving the complainant or his pleader an opportunity of being heard — Font Bhushan v. 
Kemp, 10 C.WJ^. 1086. 

676. Examination of complainant: — By the Amendment Act 1923, the 
words "after examining the complainant” have been changed into "after considering the 
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statement on oath (if any) of the complainant.” This shows that it is no longer 
necessary- for the Magistrate to crominc the complainant under this section before he 
dismisses the complaint The examination of the complainant is imperative only under 
sec. 200, when the Magistrate takes cognizance of the complaint. 

Once the Magistrate has examined the complainarit under sec. 200, it is not 
obligatory on him to examine the complainant again before dismissal of complaint 
unless he considers it desirable to do so — Hashtni v Booth, 25 S L R 468, 33 Cr.L.J. 
330 (331), 136 IC 767, AIR. 1932 Smd 58, 1932 Cr.C. 199, Ind. Rul 1932 Sind 63. 
WTiat the Magistrate is required to do under sec. 203 is to consider the statement on oath 
of Ihe complainant, which is certainly different from the examination of the complainants 
and even this requirement is modified by the words “if any,” which show that it is 
discretionary with the Magistrate. 

If the complainant was not ccamined at all, when the Magistrate took cognizance of 
the case under sec. 200, a dismissal of the complaint without examination of the 
complainant would be illegal — Ningappa, 48 Bom 3®) (362) s Ganesli Narayan, 13 Bom. 
590 (597); Lokenath v Sanyasi, 30 Cal 923 (926); Haladhar, 9 C.\V.N. 199 (201). 

677. “Investigation or inquiry (if any)'*; — ^This section empowers a 
Magistrate to dismiss tlie complaint without any investigation under sec 202, if after 
examining the complainant he considers there is no sufficient ground for proceeding — 
Naieazi v. Jadu Dkaauk, 19 CrLJ 228 (Pat). The Amendment of 1923 contained 
the words “any investigation or inquiry” and the words ‘if any’ were omitted. This led 
to the view that an investigation or inquiry under sec. 202 was compulsory before 
dismissing a case under sec. 2CO 'Thereafter another amendment was made m 1926 by 
which the words 'if any’ have been restored "The Calcutta High Court in a recent 
decison (in the case of Snsh Chandia Bose v. Madan Lai Sutem) has held that under 
sec 203 an investigation or an inquiry under sec. 202 is necessary in all cases, because 
the words 'if any’ have been omitted from sec. 203 after the words 'investigation or 
inquiry' No such change was intended by the amendment made by Act XVIII of 
1923, and the proposed addition is to make this matter clear ” — Statement of Objects and 
Reasons (Gazette of India, 1925, Part V, p. 215). See also Dukliiram v. Jamuna, 6 
P.L.T. 727, 26 CrLJ. 921 

IVhere an investigation has been ordered under sec. 202, the Magistrate is not 
bound, after receipt of the report of such investigation, to examine any witnesses or 
hold any inquiry before he dismisses the complaint. It hs sufficient that he tal.es into 
consideration the result of tlie investigation arrived at by the subordinate officer— 
hlunsht Mian, 19 CrLJ 126 (Patna) 'This section does not say that the Magistrate 
dismissing the complaint must liavc himself recorded the evidence in the preliminary 
enquiry’ — VirH»iaf Manghamnal v Muhammad Khan, AIR. 1936 Smd 146 (147), 37 
CrLJ. 1086, 164 I.C 1020, 30 SLR 217, 1936 CrC. 862 

The provisions of Cr P. C, contemplate that the Magistrate should exercise his 
own independent judgment when he receives the report of the investigabon or inquiry 
that he has ordered and he does not exercise his independent judgment when he merely 
accepts without giving reasons the opinion of the Police Prosecutor. It is not for the 
Magistrate to surrender bis discretion or his judgment to that of the Police Prosecutor 
— /coowcl Ttkamdas, 40 Cr L J 807, 183 I C 449. AIR 1939 Smd 208, I L R. 19.39 Kar, 
277 See also PheTtimal Ltlaiam v. Emp, 39 CrLJ. 966, 177 I.C. 744, 11 R.S. C7 
A.1 R. 1938 Smd 192. 

678. Grounds of dismissal:— A complaint can be dismissed if the hhsUUt’j; 
thinks that there is not a sufficient ground for proceeding. The e-xpres'/on "f.f'/UTii 
ground" in this section points cxcluavely to the facts which the compbins-,* ijf'f 2* 1'i 
the knowledge of the Magistrate and to their establishing a prima faeif 

accused. In exercising his discretionary power of s-immarj- dismissal of jf,. 

Magistrate should not allow himself to be influenced by cons.'deratirr’t 

from the facts adduced by the complmnant m support of the dart*-, /y,? a . 
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deration of the motive by which the complainant is actuated. ^Vhat he has to consider 
is whether there is a prima jacte evidence of a criminal offence which in his judgment 
calls upon the alleged offender to answer— Gancj/i Narayan, 13 Bom. 590 (598). The 
decision whether there is sufficient ground must be reached by the exercise of discretion 
based upon judicial consideration. That the Magistrate considered the probable result 
of the proceeding undesirable or the motives and conduct of the complainant discredit- 
able, is not a relevant consideration — Ganga v. SamoiopalJii, 38 Mad. 512. In the 
absence of any finding that the complaint was false or unsustainable on the evidence 
likely to be a%’ailable, the passing of an order of dismissal under lliis section constitutes 
an irregularity with which the High Court can interfere in revision — Ganga Reddi v. 
Samarapathi, 38 Mad. 512, 25 M.LJ. 510, 14 Cr.LJ. 633. The reasons for dismissing 
a complaint should be based on inference of facts arising from or disclosed by (I) the 
complaint, (2) the examination of the complainant, and (3) the investigation, if any, 
made under sec. 202 This provides a wide field. Anything outside it is extra-judicial 
and must be discarded — Mustafa v. Atolilal, 9 Bom LR., 742, 6 Cr.LJ. 85. 

^\’here all the allegations set out in the complaint and in the examination of the 
complainant do not constitute an offence, the complaint should be dismissed — Maung Ba 
Yone V. Ma Hla Kia, A.I.R. 1933 Rang. 297, 146 I-C. 402, 1933 Cr.C. 1128. 35 CrX.J. 52 


A complaint in respect of a dispute of civil nature ought to be dismissed in Imine, 
even when dressed up in criminal garments — Aturugappa Chettiar v. Moiangamuthu 
Raja. 1937 M.W.N. 1238. 

A Magistrate ought to dismiss a complaint where the subordinate Magistrate to 
whom the case was made over for inquiry and report under sec. 202 held an elaborate 
inquiry, examined a number of witnesses and submitted a report that there was no case 
against the accused. In such a case the tr>ing Magistrate acts wrongly in disregarding 
the report and ordering issue of summons against the accused— Abdulla, 40 Cal. 854 
(857). See also Afahabir v. Ciubata, given in Note 600. 


ir/wf are not proper grounds of dismissal If the allegations contained in 
complaint disclose a criminal offence, a Magistrate should not dismiss the complaint 
simply because the case is of a civil nature— Mfrc/cn v. jogesh, 23 Cal 983 ( 986). A 
complaint cannot be dismissed on the ground that the entertainment of the complamt 
would encourage hundreds of such complaints and would stir up old religious feelings 
of animosity between the Hindus and Mussalmans — Ram Chandra, Ratanlal 562i ot on 
the ground that a more responsible person ought to have preferred the complamt— 
Boodhoo V. Ram Dayal, 18 W.R 55j or on the ground that the inquest report made by 
a different Magistrate does not support the prosecution case — Surendra v. Polict Srrgeont, 
35 C.W.N. 1032, 1932 Cr C. 106. 33 Cr.UJ. 218, 135 I.a 8785 or on the ground that the 
complainant is a man of low caste, and the alleged offence is theft of a goat whim is 
merely a harm under sec. 95, I. P. C., rather than an offence — Pochun, 2 W.R. 33s or 
on the ground that the complainant is actuated by a malicious feeling and that the 
alleged offence was committed six years ago and is, therefore, difficult to prove, and that 
if the act of the accused was held cruninal, a large part of the population would go to 
jail — Ratanlal, 549? Chamru v. Bhanon, 35 Cr.L.J 1215, 150 I.C. 1120, A.I-R- 
1934 Nag. 135, 1934 Cr C. 563; or on the ground that the complamant had no personm 
knowledge of the facts alleged in the complamt (in such a case the Magistrate should 
allow the complainant to bring forward evidence to pro\'e facts) — Kankuchand, Ratanlal 
669; or on the ground that the persrni complained against has been exonerated in a 
previous departmental inquiry into the facts alleged in the complaint — RaUa v. Ahsart, 
1887 P R. 33; or on the ground that the accused will possibly be able to defend himself 
under some provision of law — Sheodant Patkak v. Budkeshuiar Dubey, 1939 P.W.N. 
828 A complaint should not be disnussed on the result of a previously made Police 
enquiry— A/imng Ko v. Maung.Set. 31 CrXJ 1064, 126 IC. 534, A.I R. 1930 Rang. 
226 This should not be done without giving the complainant an opportunity o 
arguing his case on the said police papers and of inducing the Magistrate to examine 
the prosecution witnesses and deciding for himself how far they were speaking the truth 
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—Manghanmal, 35 Cr.LJ. 222, 146 IC. 924, A.IR. 1933 Sind 395, 1933 Cr.C. 1435, 
6 RS 102, 28 S L R 1. 

679. Recording reasons: — The Magistrate is bound to record his reasons for 
dismissing the complaint, for if that is not done, it would be impossible for the High 
Court to consider whether the discretion vested in the Magistrate under this section has 
been properly exercised or not — Baidyanath v. Musprall, 14 Cal. 141; Kaitik Pathak, 
2 P.L.T. 142, AIR 1921 Pat. 2C6; Hainandan v. Alul. 7 PL.T 481, 26 CrL.J. 1502. 
An order of a Magistrate dismissing a complaint under this section without recording 
reasons for dismissal but merely staling that he agrees with the police report is improper 
and will be set aside— Afiwcd v. Ameena. 7 M L.T. 175, 11 Cr.L J. 331, 21 M L.J. 1092, 
5 I.C 926. ■ 

The words in this section are "he shall record"; i e., the provisions of this section 
are imperative, and a failure to record reasons is a direct disobedience of law and not a 
mere irregularity — Maniruddm v Abdul Rauf, 40 Ca! 41 (43), 13 Cr.LJ 482, 15 I.C. 
482. \^'here a Magistrate did not record his reasons for dismissing a complaint, but 
directed that the complainant should be prosecuted under see. 211, I. P. Code, held that 
the order of dismissal was without jurisdiction and altogether bad, that there must be 
a further inquiry, and there cannot be any proceeding under sec. 211, I. P. Code, until 
such further inquiry has been made — Mantjuddm v. Abdul Rauf, supra. 

680. EfFect of dismissal:— A disnussai of a complaint after hearing the 
complainant and after considering the result of an investigation ordered under sec. 202 
amounts to a legal detenrunaiion of the complaint, and the complainant can be prose* 
cuted for making a false charge under sec 211, I P. C— Siirya, 6 CWN 295. Until 
a Complaint is dismissed under this section or is otherwise disposed of, no proceedings 
can be taken under sec 2U, I P C, against the complainant— Cnnowony, 3 CW.N. 
758, followed in Catt Mandat, 4 CLJ 88 tVhere a complaint has been illegally 
d.smissed (e.g., without examining the complainant), the complainant cannot be 
prosecuted under sec. 182 or 211, 1 P. C, for bringing a false charge — Ntngappa, 48 
Bool 360 (362), 26 BomLR 183; Mahadeo, 27 Cal 921} Aly Mo/id , 1912 PR. 2; 
Rom Satup, 4 O.C. 127 

^Tien a complaint has been dismissed under this section, before the issue of process 
to the accused, no compensation to the accused (see 250) can be awarded — Bhaiivan 
V. Hartnukh, 29 All 137; Azam V Wir Abdulla, 1897 PR 14; Harphul v Manku, 1906 
P.R. 3, 4 CrL.J 36 It tan be awarded only when the accused being summoned to 
attend Court is discharged or acquitted, and the complaint is found to be, frivolous or 
vexatious — Harphul v Manku, 1906 PR 3 

So also, no suit for malicious prosecution will he against the complainant when the 
complaint is dismissed under this section, because there has been no prosecution of the 
accused. Prosecution commences only after the issue of process, and not where the 
complaint has been dismissed without any issue of process — Sheik Meeran Saib v. 
Ratnavelu, 25 MLJ 1. 21 IC. 703 (7M). 

681. Power to rehear complaint or hear fresh complaint; — 

(a) Rehearing of complaint by the same Magistrate : — A dismissal under this section 
is E dismissal without a trial; it is, therefore, open to a Magistrate to rehear a complaint 
whicli he lias dismissed under sec. 203, thou^ the order of dismissal has not been set 
aside by a higher Court. Neitlier section 369 nor sec. 403 operates as a bar to such 
procedure— C/iinwa Katiappa, 29 Mad. 126 (131, 132, 136) (F.B.); Jyotindra v. 
Hemehandra. 36 Cal. 415 (417), 2 1C. 2^, 9 CrL.J. 563, 13 C.W24. 193; Allah 
Ditto V Karain Daksh. 12 Lah. 9, 127 I C. 15, A I R 1930 Lah 879. 1930 CrC 923, 
32 P.L.R. 208, Ind. Rul. 1930 Lah. 815, 31 CrLJ. 1180 (1181). IMiere a Magistrate 
dismisses a complaint under this section, it Is open to him at a bter stage to issue 
summons and revive the proceedings. The fact Uiat m.the meanwhile the Sessions 
Judge has in revision refused to direct further inquiry' is immaterial — Jonakdkari, 
8 Pat. 537. 1929 Cr.C. 353, 120 I.C 632, AlJt. 1929 PaL 469. 31 CrLJ. 146, 10 
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P.LT, 725, Ind. Rul. 1930 Pat. 50; fyotitldra v. HcmcJiandTa, 36 Cal. 415 (417), 13 
C.W.N. 193, 9 Cr.L.J. 563, 2 I.C. 293, tvherc a complaint, which was dismissed (or 
absence of the complainant's witnesses, under this section, was revived by the Magistrate 
who dismissed it, even when the District Magistrate refused to direct a further enquiry. 
In Idoo, 40 Cal. 71, 15 I.C. 488, 16 CWJ^. 983 an accused had been discharged in 
the Sessions Division of the High Court on a nolle fnosequi entered by the Public 
Prosecutor. The accused was subsequently placed on his trial on the same facts 
before a Magistrate. It was held that the Magistrate was wrong in dechn'ng Jurisdiction 
which he undoubtedly had to hear the case. See also Lallain, cited below in cl. (d) 
of this Note. 

(b) EnteTtainmenl of fresh eom/dainl by the same Magtslrale : — Similarly, where a 
Magistrate has dismissed a complaint, it is open to him to entertain a fresh comfhmt 
on the same facts, because there is no difference between enterta'ning a fresh complaint 
and rehearing tlie original complaint — Chinna KaJial>[;a, 29 Mad. 126 (130, 136) (FB ). 
16 M.L.J. 79. 3 CrLJ. 274; Keymer. 22 I.C. 145, A.IR. 1914 All. 179, 15 CrX.J 
1, 36 All. 53. 12 A.L.J. 1; Puran, 9 All. 85 (88); Makhalambi v. Ilassan Ali, 1 N.LR. 
18: Amanat Kadar. 31 BomLR. 146, 116 I.C. 251, 30 Cr.LJ. 594, Ind. RuL 1929 
Bom. 321, A.I.R. 1929 Bom 134. If the Magistrate has jurisd'Ction to entertain the 
second complaint, he has jurisdiction to transfer it to another Magistrate for trial— 
Kmfi Lai, A.I.R. 1935 All. 60 (63). 35 Cr.L.J. 1485, 151 I.C. 714, 4 A.W.R. 252. 1934 
ALJ. 704. It 13 equally competent to dismiss an application to complain under 
sec. 476, Cr. P. C., and to re-cnieitain \l—Kalastri Mudoli. AIR. 1932 Nfad, 120. 61 
M.L.J. 685, 1931 M.1V.N. 1048, 34 M.L.W. 629. 1932 Cr.C. 109, 33 Cr.LJ. 272, 135 
I C. 313. The Magistrate can also entertain a second complaint made by a differtnl 
person alleging different offences, grounded more or less on the same {acta^-Mehrban, 
29 All. 7 (10). 3 AL.J. 562, 4 CrXJ. 59. 1906 A.\V.N. 245. But the Calcutta Iligh 
Court holds in liamal Chandra v. Gout Chand, 24 Cal. 285 (288) that the Magistrate 
cannot entertain the second complaint until the previous order of discharge is set 
aside by competent authority (following NUratan v. jesesh, 23 Cal. 983). 

(c) Rehearing of same comptaint by a different Magistrate :--The Calcutta High 
Court holds in Crisb Cktinder v. Du-arka. 24 CaL 528 (532) that when a complaint has 
been dismissed by a Magistrate, another Magistrate of co-ordinate authority cannot 
rehear the complaint, sitting as It were on appeal from the order of the first Magistrate. 
A dismissed complaint cannot be reheard except on an order for furtlicr inquiry (under 
sec. 436). 

(d) Entertainment of a fresh complaittl by a different Magistrate ", — ViTien a 
Magistrate has dismissed a complaint, his successor or any other bfaghttale can entertain 
a fresh complaint on the same (acts, although the order of dismissal has not been set 
aside— Rom Bharos v Baban, 36 All. 129 (131), 15 Cr.LJ. 158; Bipoo. 2 P.LJ. 34 
(33), 18 Cr.LJ. 296; Sheogovind. 1 PLT. 293, 21 Cr.L.J 660. 57 I.C. 820; Mahadco. 
27 BomL.R. 352, 26 CrL.J. 991 (992). 87 I.C. 527, AIR. 1925 Bom. 258. See also 
Lallain. 35 Cr.L.J 1059. 150 I.C 376, 1934 AL.J. 241, AIR 1934 All. 514, 1934 
Cr C. 614 where the previous nilmgs of the Allaliabad High Court have been reviewed. 
A second complaint is cntertainable even tliough the previous order of dismissal has 
been confirmed by a superior Court — Attah Ditto v. Karam Baksh, supra See also 
Mohammad Din v. Hussain. 36 CrL.J 62. 152 1C. 155, A I.R 1931 Lah. 435, 1934 
Cr.C. 698; U Sein Ywet v. U Maung Fyi. 35 CrLJ 802, 148 IC. 845. AIR. 1934 
Rang. 40, 1934 Cr.C. 263. In a recent Full Bench case the Madras High Court has 
gone so far as to say that a Mapstrate of inferior Jurisdiction can entertain a fresh 
complaint, when a previous complaint has iKen dismissed by a superior Magistrate 
—Ponnustvami, 55 Mad. 622, 33 CrLJ. 454 (455). AIR. 1932 Mad. 369. 1931 M.1VJ4. 
1149, 137 IC. 317, 1932 CrC 353, 62 MLJ. 469. 35 ML.W. 478. Ind Rul 19^ 
Mad. 380 (FB). But in Ndralan v. Jogesh. 23 Cal 983 (990), Adam. 22 All. 106 
(108), Mahomed Abdul v. Panduranga. 28 Mad 255 (256), Ttralhbai v. Sugmbai. 
23 SLR. 43, 112 IC 681, A.IR 1929 Smd 61. 29 CrXJ. 1097 (1093), it has been 
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held tliat ■when a Magistrate has dismissed a complaint another Magistrate cannot 
entertain a fresh complaint on the same facts, so long as tlie order of dismissal is 
not set aside by a competent authonty. The last case «as follov<ed in Chdlomal v. 
KcKalmal Jeramdas. A.1R. 1939 Sind 38. 40 CrLJ. 287. 179 I.C. 89S See also Shah 
Mahomed. 28 Cr.LJ. 57. 99 I.C. 89. AIR 1928 Smd 49; CItandtram. 23 CrLJ. 737, 
AIR, 1922 Smd 23, 15 SL.R. 131, 69 I C 625; Nanda. 102 I.C 314, AI.R. 1927 
AU. 815, 28 CrLJ 536; Rama Nand v Sheri. 35 Cr.LJ 1062, 150 IC 373, 1934 
Cr.C 150, AIR. 1934 All. 87. 56 All. 425, 3 AV/R 569, AIR 1934 All 546. 

It should be noted that the Calcutta cases of Ntlratan v. Jogesh, 23 Cal 983, Komal 
V. Gout Chand, 24 Cal 2S6 and Gir«A Chunder v. Dwatka, 24 Cal 528 must be deemed 
as overruled by the Full Bench cases of Dwarka v Bern Madhab, 28 Cal. 652, 5 
•C.W.N 457 and Mir Ahead v Md. Askart, 29 Cal 72G, 5 CW.N. 633; and the 
authonty of the Madras case Mahomed Abdul v. Panduranga, 28 Mad 255 has been 
shaken by the Full Bench ruling in Chinna Kaltappa, 29 Mad 126, and must be 
deemed as overruled by the recent Full Bendi deasion of Ponnustvami, 55 Mad. 622, 
1931 M.1Y.N. 1159. 

Discussing the rulings mentioned above the Full Bench of the Sind Judicial 
Commi^oner'a Co'ort has laid down that sec 437, Cr. P C , is only an enabling section 
and does not take away by implication the jurisdiction vested m a Magistrate to 
hear the complaint again It is, therefore, competent for a Magistrate who dealt with 
the first complaint, his successor-in-office or another Magistrate of co-ordinate jurisdiction 
to entertain a second complaint upon a statement of facts which constituted the first 
complaint which has been dismissed (or default under sec. 203, Cr P C , or m which 
the accused have been discharged under sec. 239, Cr P C, the order of dismissal 
or discharge, as the case may be, not having been set aside by a higher Court. When 
entertaimng a second, a Magistrate should keep m mind the default committed in 
the earlier proceedings, for this default may have a bearing not only upon any subsequent 
default committed but also upon the merits of the complaint — Harbai v Raya PTemji, 

40 CrLJ. 745, 183 IC. 283, AIR 1939 Smd 193 (FB), ovemlmg Tirthabai v. 
Sugnibai, supra and, by implication, Chellomat v Ketcalmal Jitamdas, supra. 

The Courts now appear to be practically unanimous in holding that an order 
dismissing a complaint or discharging an accused person, does not operate as an acquittal 
under sec, 403, Cr. P C , and does not bar the taking cognizance of a fresh complaint 
of the same offence, even though the order of dismissal or discharge has not been set 
aside in revision by a competent authority — Dhana Reddy, AIR 1930 Rang 156 (157), 

8 Rang 1, 31 Cr.L J. 824, 125 I C 341, 1930 CrC 588 But altlicugh a previous order 
dismissing the complaint or discharging the accused is no bar to the institution of a 
ire^ case against the same accused vtill a new complaint m respect of the same offence 
should not be entertained, unless there are ecceptional circimstances, e g , unless new 
facts, which could not with reasonable diligence liave been brought fonvard m the 
previous proceedings, would be adduced, or unless there was some mamfest error or 
manifest miscarriage of justice in the previous proceedings, or unless the preinous order 
was passed on an incomplete record or was manifestly absurd or foolish — U Shtce v, 
Ma Setn, 26 CrLJ. 284 (Rang); Dhana Reddy, 8 Rang 1, 31 CrLJ 824 (826); 
Allah Ditta v Karam Bahh, 12 Lah. 9, 31 CrLJ. 1180 (1181); Mahomed Dm v. 
Mehlab Din. 137 I C 520, 33 CrLJ 493. 33 P.LR 318; Porsram, 30 CrLJ. 444, 115 
IC. 309, Ind Ru! 1929 Smd 69; Chaman Lai. A.I.R. 1936 Lali 47, 37 Cr.LJ. 427, 
161 I.C 288, 1936 Cr C. 63. In the absence of such exceptional circumstances, a second 
complaint should not be entertained on the same facts, even though it is lodged by a 
different complainant — Allah Ditta v. Karam Bakbsh, supra. 

Where the second complaint is one essentially different from the first complaint, 
there is no bar to the entertainment of the second complaint and to its being dealt 
With according to law — Umar Ahmed v- Bmp, AI.R. 1940 Smd 15, 41 CrLJ. 24S, 

186 I C. 95. 

When a complaint has been dismissed by a Ma^strate, and tlie complainant brings 

r 
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a second complaint on the same facts before another Magistrate, it is the duty of the 
complainant to inform the second Magistrate that he had pre\’ious]y filed a similar 
complaint which had been dismissed; because, \%hen the second Court becomes aware 
that a similar complaint has already been dismissed, it must necessarily exerase greater 
care in considenng how lo deal with the case — Mahadev Laxman, 27 Bom.L R. 352, 
26 Cr.L.J. 991 (992). But the second complaint cannot be dismissed merely on the 
ground that the complainant did not reveal in it the dismissal of his first complaint 
which he was, in all fairness, bound to do, witliout following the courses of action 
presaibed in sections 202 and 203, Cr. P. Code. Where secs. 202 and 203, Cr. P. C, 
prescribe a course or courses of action, the High Court cannot override the statute 
by dismissing a complaint when the facts as stated in the complaint disclose an offence, 
without any preliminary inquirj' — CAi'n Hone On v. C. Ak Foo, A.1R. 1937 Rang. 35. 

682. Further Inquiry: — ^Where a complaint has been dismissed under this 
section, the High Court or Sessions Judge may direct further inquiry. See sec 436. 

An order for further inquiry directed to a subordinate Court means that the case 
should be taken up again and that the question of dismissing the complaint or discharging 
the accused, as the cae may be, should be again considered and an appropriate order 
made as a result of such fresh consideration. The effect of an order dismissing a 
complaint under see 203 is to restore llie case to the stage under sec. 202, and the further 
inquiry directed should be taken up from that point. The accused should not forthwith 
be summoned without any further inquiry — Radfte, 28 Cr L J. 857, 104 I.C. 633, A.IJI 
1928 Pat. 12; Sifarum v. Kaustlta. 29 Cr.LJ. 572, 109 1 C. 508; Ramhadra, 29 CrLJ 
1059, 112 I.C. 563, A.I.R. 1928 Mad. 1198 A Magistrate has power to dismiss a 
complaint under sec. 203, Cr P. C, after making a further inquiry directed by a 
Superior Court— Ni&aran v. Sital. 25 C.W>I. 312, 22 Cr.LJ. 528. 62 I.C. 416, distin- 
guishing Bjtjkiihote V. Gopol, 11 C.W.N 316. See Note 1183. 

It has been held in some Calcutta cases that if an order of dismissal of complaint 
or discharge of accused is passed by a Presidency Magistrate, the High Court has no 
power to direct further inquiry under any of the provisions of this Code. Section 435 
does not apply to orders of dismissal or discharge passed by a Presidency Magistrate; 
sec. 439 confers on a High Court all the powers of an Appellate Court under sec. 423 
but that section does not enable a Court of Appeal to direct that further inquiry be 
made into a case in which an order of dismissal or disekarie may ha\*e been passed, 
but it confers a power to direct further inquiry only in respect of a case of an apl« 
from an order of acquittal Hence, it follows that the High Court cannot order further 
inquiry under this Code after discharge or dismissal of complaint by a Presid^^^, 
Magistrate; but the High Court can do so only under sec. 15 of the Charter Act. 
And its powers of interference under the Qiarter Act are very limited It cannot 
interfere on the ground of any error of law but only on a ground affecting junsdicUon, 
fc., where the subordmate Court refused or failed to exercise jurisdiction or erred 
in the exercise of its jurisdiction— CAoreohafa v. Baiendra, 27 Cal. 126 (129); * 

Bux V. Jutmal. 33 Cal. 1282 (1284). The High Court can revise the proceedings of 
Presidency Magistrate, under secs 435 and 439, read with sec. 423 of this Code, ns 
such Magistrates are under the Appellate jurisdiction of the High Court; and the 
High Court can set aride an erroneous order of discharge passed by a Presiden^ 
Magistrate. But the power to order further inquiry can be exercised not under mis 
Code but under Clause 28 of the Letters Patent — Colville v. Kristo Kishore, 26 C^- 
746 (748) . But in a later case it has been laid down that secs 435 and 439 of 
Code confer upon the High Court the power of sending for the records of Presidency 
Magistrates, and of reversing the order of the Magistrates and ordering a further 
inquiry in a case of dismissal of complaint or discharge of accused — Malik Pratap v. 
Khan Makorned. 36 Cal 994 (997); Dwarka v. Bern Madbab. 28 Cal. 652 (667) {Per 
Ghosh, J.)j and the High Court can direct further inquiry, if there are good reasons 
for doing so, although no question of jurisdiction arises in the case — Malik Pratap v. 
Khan Md , 36 CaL 994 (997). 
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C83. Death of complainant — Effect: — As Uiere is no abatement or a 
criminal case on the death of the complainant, a fresh complaint on the same facts need 
not be made but the old complaint must be treated as pending and proceeded vrith to 
its disposal — RamasamUT, 16 CrLJ. 713 (MadL), 30 I C. 1001. See also Madho v. 
Tuiab, 18 CW.N. 1211, 15 Cr.LJ. 726, 26 I.C. 174. 


CHAPTER XVII. 

Of The Cmmencement of Proceedings before 
Magistrates. 

204. (1) If in the opinion of a Magistrate taking cogni- 

, , zance of an offence there is sufficient ground 

for proceeding, and the case appears to be 
one in which, according to the fourth column of the second 
schedule, a summons should issue in the first instance, he shall 
issue his summons for the attendance of the accused. If the case 
appears to be one in which, according to that column, a warrant 
should issue in the first instance, he may issue a warrant, or, if 
he thinks fit, a summons, for causing the accused to be brought 
or to appear at a certain time before such ^lagistrate or (if he 
has not jurisdiction himself) some other Ivlagistrate having 
jurisdiction. 

(2) Nothing in this section shall be deemed to affect the 
provisions of section 90. 

(3) When by any law for the time being in force any pro- 
cess-fees or other fees arc payable, no process shall be issued 
until the fees are paid, and if such fees are not paid within a 
reasonable time, the Magistrate may dismiss the complaint. 

684. Magistrate taking cognizance: — This section applies not merely 
where cognizance is taken on a complaint, but also when cognizance is taken on a police 
report, submitted to the Magistrate either under sec. 173 or after an inquiry under 
sec 202 made by the police— ffagAiinff/A, 12 PLT 937, 33 CrLJ 349 (353). 

The process is to be issued by the Magistrate who took cognizance of the case, so 
long as the case is on his file? and the Distnct Magistrate would have no power to pass 
any order for issue of process unless he removed the case to his own file — Mrinal Kanli, 
6 CWN. 843 (844) See also Fani Bhusen v. Kemp, 10 CW.N. 1086 

Where a Joint Magistrate v-ho look cognizance of a case made over the case to a 
Deputy Magistrate for disposal, the former ceased to ha\’e any control over the case. 
The case ha\-ing been transferred to the Deputy Magistrate, that officer alone had 
jurisdiction to deal with an application for summons, until the case was withdrawn from 
his cognizance. Therefore, if he refused to issue process as unnecessary, the Joint 
Magistrate has no jurisdiction to order for its Issue — .-Ijafr Lol, 32 Cal. 783 

•‘O^fMce” : — If the Magistrate has not before him the facts constituting the offence, 
h" cannot issue process for the attendance of the accused — Durge Das v. Umesh, 27 CaL 
9S5 (9S8). Process can issue only (or an offence already committed. It is not com- 
petent for the Magistrate to issue process in antidpation of an offence, where there is 
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no complaint against any one. Sudi a case is for the interference of the Pobce and not 
of the Magistrate— fatccfi, Ratanlal 90 (91). 

A neglect to maintain a wife Is not an offence; therefore, an application for main- 
tenance under see. 488 should not be dismissed under sub-section (3) of this section 
owing to the applicant’s failure to comply with an order for the payment of process fees 
— Ponnammal, 16 Mad. 234. 

Under section 10 of the Child Marriage Restraint Act, 1929 (Act XIX of 1929) 
a Court taking cognizance of an offence under that Act is bound to hold a preliminaiy 
enquiry under sec. 202, Cr. P. C., before directing issue of process for the attendance 
of the accused. An omission to comply with this mandatory provision is an illegality 
which vitiates the trial — Manual v. Kalu, 32 Cr L.J. 616, 130 I.C. 783, 12 Lah. 383, 
AI.R. 1931 Lah. 56. 31 P.L.R. 945, 1931 Cr.C. 120. Ind. Rul. 1931 Lah. 351; Chand 
Mai Goenka, 35 Cr.L.J. 1436, 151 I C. 830, 35 P.L.R. 8, A I.R. 1934 Lah. 155, 1934 Cr.C. 
333, 15 Lah. 63. 7 R.L 209. 

68S. Sufficient ground: \Vhen a man files a complaint and supports it by 

hia oath, tendering himself bahle to prosecution and imprisonment if it is false, he 
is entitled to be believed, unless there is some apparent reason for disbelieving him; and 
he is entitled to have the persons, against whom he complains, brought before the Court 
and tried— BAim, 40 Cal. 444 (451). The only condition requisite for the issue of process 
is that the complainant’s deposition must show some sufficient ground for proceeding. 
Unless the Magistrate is satisfied that there is sufficient ground for proceeding with the 
complaint or sufficient material to justify the issue of process, he should not iswe process 
— /ogejA V. Abdul, 18 CrLJ. 626, 39 I.C. 99t (Cal.). Where the complainant who 
instituted the prosecution had no personal knowledge of the allegations made in the 
compla'nt, the Magistrate should satisfy himself upon proper materials that a case had 
been made out for the issue of process — Thakut Piotad, 10 CWJ^. 1090, 4 CrLJ. 207j 
Chamroo, 11 CW.N. 170, 5 Cr.LJ. 13. 

It is not necessary that the opinion to the effect, that there is sufficient ground 
for issuing process within the meaning of this section, should be based on evidence 
m the case, nor that tlie reasons for such an opinion should be recorded. The petition 
of complaint, the sworn statement of the complainant and the report of the enquinng 
officer are sufficient materials for the purpose of issuing process — Hafizar Rahaman v. 
Aminol Hoque, 44 CW.N. 1114 (1122). 

Under this section, a wide discretion is given to Magistrates with respect to the grant 
or refusal of process This discretion 'should be exercised with caution, and an accuse 
person ought not to be dragged into Court to ansiver a diarge merely because a com- 
plaint has been lodged against him In determining whether process ought to issue, a 
Magistrate must proceed according to the provis.ons of the Code, and if he is of opinion 
upon the materials before him that a prima facie case (ie., sufficient ground for pr^ 
ceeding) has been made out, he ought to issue process; and in such drcumstances he is 
not entitled to refuse to issue process merely because he thinks that it is unlikely that , 
the proceedings will result in a ainvicUon — Su&ol Ckandra v. AkaduUa, 53 Cal 606, 
30 C.W.N. 546, 27 Cr.L.J. 788, 44 CLJ. 144. But in a later case the same High 
Court has said that a Magistrate is not bound to issue process merely because the evidence 
discloses a prima facie case. Even though the evidence discloses a prima facie case, 
there is a discretion left in the hands of the Magistrate who may for good reasons refuse 
to issue process. He is bound to issue process only when he believes that the evidence 
is sufficient to prove the case agamst the accused — Sker Sing v. fitendra, 59 Cal 275, 

36 C.W.N. 16 (29), 33 CrL.J. 3, 131 I.C 1045, 54 CL.J. 253, 1931 Cr.C 759, AIR- 
1931 Cal 607. If the Magistrate comes to the conclusion that the facts alleged by the 
complainant disclose an offence, and in his oinnion there is no ground for distrusting the 
complainant, the Magistrate would not be justified in refusing the issue of process merely 
because some other person has been tried and acquitted upon the same charge and upon 
th? same facts — Sw&al Chandra v. AkaduUa, supra. 
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In ecercising Die discretion under this section as to whether a process should issue, 
the Magistrate must be guided by his own independent judgment and not by the 
judgment of others, eg, an expresaon of oinnion fay the Police — Rangaswamy v. 
Sabaf'athi, 4 M H C.R. 162. 

687. Issue of process: — Proceedings are said to commence under this Chapter 
when processes are issued against the accused; after the issue of process, a complaint 
cannot be dismissed under sec 2(G. See Note 675 under sec 203. 

An order directingi’issue of process is not a judgment within the meaning of sec. 367, 
and, therefore, a Magistrate making the order of issue of process can rescind the 
order on sufSaent grounds — Laht Mohan v. Nani Lai, 27 C.W.N. 651, 25 CrLJ 464, 
39 C.L J. 329, 77 I C 816. A I R 1934 Cal. 662 In Laltt Mohan v. Nani Lai the 
process issued in the counter-case was cancelled and the case and the counter-case were 
sent for an inquiry under sec 202, Cr P C. There is nothing either irregular or 
improper in a Magistrate first issuing process for one and then changing his mind and 
issuing process for all the accused before takmg further evidence — Alam, 29 CrLJ. 293, 
1C7 I C. 778, AIR. 1928 Lah. 541 If the Magistrate issues a warrant in a case in 
which he ought to haw issued a summons, he can cancel the warrant and issue summons 
instead — fanat, 1 SLR 69, 8 CrLJ 178; See also Zah Khan, 7 SL.R. 40, 14 CrL.J. 
604 (605). 

A Magistrate issuing process on the ground that there seemed to be a prima facie 
case (ic. sufficient ground for proceeding) against the accused, is not precluded from 
permitting the withdrawal of the prosecution under sec 494 The mere fact that he 
has found a prtma facte case is not tantamount to saying that he has believed the case 
to be true or proved; and, therefore, if on reconsideration of the very same materials, 
after argument by the parties, he comes to the conclusion that the evidence is not likely 
to lead to conviction, he can allow the Public Prosecutor to withdraw from the prose- 
cution— S/ier Sing V Jtlendta. 59 Cal 275, 36 CWN. 16 (23), 33 CrLJ 3, 134 I C. 
1045, 54 CLJ 253, 1931 CrC 759, AIR 1931 Cal 607 

Where an investigation was ordered under sec 202, Cr. P C , the Magistrate should 
wait for the result of that investigation He should not issue summons against the 
accused as the report had not arrived and because he thought that the case could no 
longer be kept pending — Kushna Bala v Nttod. 41 CL J 170, AIR 1925 Cal 989, 

A notice to the accused in the inquiry held under sec 202 is merely an intimation 
that a complaint has been made against him, and that the Magistrate intends to take 
action upon the complaint; it does not amount to a summons to the accused to appear; 
and the accused cannot be said to have been prosecuted So, if the complaint is dismissed 
after the inquiry, a suit by the accused against the compla’nant for damages for malicious 
prosecution is not entertainable — Shetk Meaan v. Ratnavelu, 25 M.LJ 1, 21 IC. 703 
(701). 

The officer who signs the warrant must be the officer who presides in the Court at 
the time when the warrant comes to be signed and not necessarily the Magistrate who 
presided in the Court when cognizance was taken of the offence or passed the order for 
issue of the process against the accused — KartKk. A I.R 1932 Pat. 175, 13 P L T 167 
1932 CrC. 351. 

Refusal to tssue process — Where the Police report is true, and the Magistrate has 
directed the case to be entered as such, he cannot refuse to issue process simply because 
there IS no cliancc of conviction and no useful purpose would be sen-ed by an mquir>*: 
the complamant is entitled to a process against the accused and for the attendance of 
his witnesses — KulJip v. Dudhan, 29 Cal 410; Faslar Rahaman v. Abidar, 23 C.WN. 
392 (393). 

When from the examlnat'on of the complainant, it appears that there is reason for 
the issue of process against all the accused, the Magistrate exercises a wrong discretion 
in issuing process aga-nst some of the accused and in refusing to issue process against the 
others. He must issue process against all— B«kon Dayal v. Chedi Khan. 4 C.WJs’. 560. 

But where two counter complainants preferred complaints before a Magistrate, anij 
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be issued process in one case and postponed the issue of process in the counter case until 
alter the disposal of the first case, held that the action of the Magistrate not illegal 
—Lalji V. Namangi, 3 P.L.T. 764, 24 Cr.L.J. 120, A.I.R. 1922 Pat. 618; Ramsajat v. 
Ntkhad, 26 Cr.LJ. 1179, 88 I.C 603, 6 P.L.T. 477, 3 PatLR. 134 (Cr.), AIR 1925 
Pat. 619. See Note 988 under the heading "Counter-cases.” 

688. Sub-seclion (3) — Process fee: — An application for maintenance 
under sec. 488 cannot be dismissed for default to pay process-fee. See Ponnammal, 16 
Mad. 234 cited in Note 68S above. 

This sub-scction gives the Magistrate power to dismiss the complaint when the 
complainant fails to pay any process fees or other fees. The sub-section is, therefore, 
quite wide enough to include non-payment of witness balta for which a case may be 
dismissed — Modtboyina Raghavalu v. Oduvtt Narasa Reddi, 38 Cr.L.J. 265, 166 IC. 
639, 9 R.M. 389. 45 ML.W’ 60. I.LR. 1937 Mad. 515, Al.R. 1937 Mad. 222, (1937) 
1 M L. J. 120, 1936 M.W.N. 1381. But if the case is adjourned the witnesses should be 
told to appear on the adjourned date, and the party should not be required to repeatedly 
summon his witnesses on payment of fresh process-fees. A dismissal of complaint on 
failure to pay such fees, in such a case, is not proper — BaJmakund v. Nanak CkanJ, 
1912 P.L.R. 60. 13 Cr.L.J. 176, 3 P.W.R. 1912, 60 P.L.R. 1912, 13 I.C. 928. See also 
Amirtkammal v. Ratnasiiamy, 1933 M.WN. 1266. 

The Nagpur High Court, however, holds that sub-sec, (3) of sec 204, Cr. P. C., 
seems to apply only to the issue of process to the accused at the first instance— M'rfflf 
Singh. 1939 N.L.J 20. 

Dimiml of co}nplaint~~FTesh complaint If a complaint is dismissed under 
sub-sec. (3) for failure to pay process-fee, the dismissal docs not amount to an acr^ittal, 
and the complainant is not debarred from filing a fresh complaint before the Magistrate 
who passed the order of dismissal or before another Magistrate— SAeara/iai v. Dant, 
*27 N.LR. 13. 32 CrL.J. 203 (204), 130 IC. 825, 1931 Cr.C. 223, A.I.R. 1931 Nag 39. 
Cf. Note €81 under sec. 203. 

688A, Revision:— There can be no doubt whatever that the High Court bas 
the power to interfere at any stage of the case, and when it is brought to its notice mat 
a person has been subjected to harassment of an illegal prosecution, it is its bounden 
duty to interfere— C/iondf Pmhad v. Abdur Rahman, 22 Cal. 131. On the other hwd, 
ir is its duty to allow proceedings in the subordinate Courts to go on and take their 
natural course, unless there Is any exceptional ground for its interference. With^ 
meaning to lay down any hard and fast rule, which it is impossible as it is undesira e 
to do upon a question like this. It may be said that one safe practical test wouW 
this, namely, that a bare statement of facts of ,the case without any elaborate argumen 
should be sufficient to convince the High Court that it is a fit one for its interferenre 
at an intermediate stage — Choa Lai v. Anant Pershad, 25 Cal. 233. It is inadvisa e 
tn interfere in a pending case, unless there is some manifest and patent injustice appa^" 
upon the face of the proceedings and calling for prompt redress — fagat Chandra, 26 Cal 
786. There can be little doubt that though the power has to be exercised with grea 
care, the High Court has jurisdiction to interfere at any stage of the proceedings, if i 
considers that, in the interests of justice, it should do so No hard and fast rule can be 
hid down as regards the class of cases in which the High Court will interfere — KuPPa- 
svami v. Kumaraswami, 39 Mad. 561 (564). See also Q.-E. v. Nageshappa, 20 Bora. 
543 and Hart Ckaran v. Gin'sft Cftandra, 38 Cal. 68 (74) . See also Note 674. 

205, (1) Whenever a Magistrate issues a summons, he 

Magistrate may disoense Sees reason SO to do, dispense with 

with personal attendance the personal attendance of the accused, anu 
of accused. permit him to appear by his pleader. 

(2) But the Magistrate inquiring into or trying the 
'may, in his discretion, at any stage of the proceedings, direct the 
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personal attendance of the accused, and, if necessary, enforce 
such attendance in manner hereinbefore provided. 

689 . Scope of section: — JUthough this section speaks of issue of summons, 
it is not confined to summons cases only. In a warrant ease also the Magistrate may in 
his discretion under sec 204 issue a summons instead of a warrant and in that case he 
tan dispense with the personal attendance of the accused — Basumati v. Budram, 21 Cal 
.“iSS (590). 

Again, lhe_ section applies only whetc'a summons has been issued to the accused; 
if. however, a waricmt is issued to compel his attendance, his personal appearance cannot 
be dispensed witli, jinless he is too ill tp attend the Court — Sashi Mukhi v Asutosh, 
13 CW.N. cl In a Patna case, where the accused had been arrested by warrant, the 
High Court held that it was illegal to dispense with his personal appearance and to allow 
lum to be represented by a pleader even though he ivas ill — Abdul Harmd, 2 Pat. 793, 
4 P L.T. 648, 24 Cr.L. J 872. IVhere the accused absconded after the charge had been 
framed against him, and he was convicted and sentenced m his absence, held that as in 
this case a warrant had been issued for his arrest in the first instance, the Magistrate 
could not dispense with his personal attendance — Sardar, 1917 PR 36, 18 CrLJ. 975. 
The Nagpur Court, however, holds that this section applies to all cases wherever a 
summons is issued in the first instance And the (act that the accused (who disobeyed 
the summons) had to be produced by a warrant of arrest issued subsequently did not 
•disentitle him to claim exemption from personal attendance — Saji v. Bhm]t, 26 N.L.R, 
50, 31 Cr.LJ. 284 (283), dissenting from Abdul Hamid, supra 

In sending a summons the Magistrate may either require appearance in person or 
appearance by pleader and he strikes out whatever words he does not desire to appear 
ir the summons in ScK V, Form No 1 All that is required in sec 205 (1) is that 
the Magistrate should consider that a summons is sufficient for the appearance of the 
accused in the case and if he is of that opinion he may then permit the accused to 
appear by pleader If, on the other hand, a Magistrate considers that a warrant is 
necessary, then the Magistrate considers that there ^ould be an order for some one 
to arrest the accused and bring the accused before him or admit the accused to bail 
to appear before him If that is the opinion of the Magistrate, it is obvious that 
he will not at the same time dispense with the personal attendance of the accused 
No one would hold those two contrary views at the same time. This is all that is 
implied ^by the reference to a summons in sec 205. The word “ever" implies different 
occasions and is in contrast to the words used in the previous sec 204 about issuing 
a summons in the first instance. In the case of a warrant having been issued and 
recalled and a summons then having been issued it Avould appear that sec. 205 will 
apply by virtue of the word "whenever” Where the accused appear before the 
Magistrate, it is not necessar>’ for him to issue a summons for their appearance. He 
has them twfore him, but he has exactly the same powers as if they have appeared 
before him in obedience to a summons. In such case it is within his jurisdiction to 
allow the accused to appear by pleader — Jazadish Naram v. Emp , A I R 1940 All 
178 (180), 1910 ALJ. 104, 41 CrLJ. 500, 187 IC. 682. 

690. Pardanashin lady:— If the accused is a pardanashin lady, and the 
Magistrate has issued summons to her, instead of a warrant, in a warrant case, he should 
use his discretion under this section by dispensing with her personal attendance and 
allowing her to appear by a pleader, until he has before him clear, direct and prma facie 
proof of an offence committed by her — Rahim Btbi, 6 AIL 59 ( 60); Basumati v 
Burdam, 21 Cal 588 (590) In a warrant case, the Magistrate ought to issue a 
summons m the first instance, instead of a warrant, to a pardanashin lady accused 11 he 
erroneously issues a warrant, instead of a summons, he can, on discovering his mistake, 
treat the warrant as a summons, and make an order exempting the female accused from 
personal attendance — ZaU Khan, 1 SL.R. 40, 14 CrLJ. 604 ( 605). In some other cases 
it has been held in similar circumstances, that the Magistrate can cancel the warrant 
CR-47 
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aiid issue summons instead, and then dispense with the personal attendance of the female 
accused— /anot, 1 S.L.R. 69. 8 Cr.L.J. 187; Bachal, 7 S.L.R. 161, 15 Cr.LJ. 539 (540). 
See also Prem Kaiu v. Mai Sham, 20 P.W.R. 1908, 8 Cr.L.J. 454 (455); Makomed, 
3 SL.R. 167, 4 I.C. 1152 (1153). II the accused is a young woman of a fairly respect- 
able class, and there is nothing in particuhr for which the Magistrate considers her 
personal attendance necessary, the Magistrate's order compelling her to appear in person 
is improper — Saji v. Bhimji, 26 N1-.R. 50, 31 Cr.L.J. 284 (285). If the accused is a 
female, the Magistrate should not refuse to excuse her personal attendance merely on 
his own impression that she is not a paidah lady — Mahomed, 3 S L.R. 167, 4 I C 1152 
(1153); Ml. Asu. 32 Cr.LJ. 665, 131 I.C. 137, 1931 CrC. 197, A.I.R. 1931 Smd 37; 
or on the ground that other ladies belonging to the same class who observed purdah 
had appeared in Court out of their own free will — Ttrbeni v. Bhagwali, 28 CrLj. 94 
(All.). In a trial before a Magistrate, she may be permitted to appear by a pleader 
during the whole trial; in a Sesrions case, she may appear by pleader before the com- 
mitting Magistrate as well as before the Sessions Court; but in cither case she will have 
to appear before the Court to hear the sentence in case of conviction — Pa} Rajeswari, 
17 CW.N. 1248. 15 Cr.L.J. 281 (283); Kandamanl 45 Mad. 359. 52 MLJ. 337, 23 
Cr.LJ. 266 The personal attendance of pardanashin ladies may be dispensed with 
even at the stage of examination under see. 342, or pleading (or refusing to plead) to 
a charge under sec. 255. The pleader who appears for them may answer the examination 
under sec. 342 or may plead to the charge under sec. 255, on their behalf— 
Khatun, 6 SL.R. 206, 14 CrLJ. 272. In short, the provisions of sec. 205 should be 
liberally exerased in a country where so much prejudice exists against the appearance 
of females in public and where -the procedural law is so frequently abused to gratify 
personal malice — Mahomed, s-upra. 

691, Appearance by pleadert— lo section 205, the word "appear” seems to 
convey a double meaning seemingly connoting, not merely authority to act and plead 
but also authority to personate the accused, but there is nothing to show that 
meaning was intended by the Legislature. It is necessary that some one should m 
present at the trial to look after ifie interests of the accused; and all that sec 205 
provides is that, when the Magistrate sees fit. a person against whom a summons has been 
issued may be exempted from personal appearance, provided he engages a pleader to 
attend and see that the proceedings are properly and legally conducted. The law cona- 
ders that the interests of the accused will be completely safeguarded if his pleader is m 
attendance— Wari Narayan. 29 Cr.LJ. 49 (53), 106 I.C. 545, 46 CLJ. 368, A'lR 
Cal. 27. Where, on service of summons the accused did not personally attend bu 
appeared by a pleader, who asked the Magistrate to dispense with the personal atten - 
ance of the accused, heid that such appearance was a v-alld appearance, and the Maps- 
trate could not prosecute the accused under sec. 174, I. P. C , for non-appeara^® 
(disobedience to summons ) — Diirga Das v. Umesh Chandra, 27 Cal 985 (98^), 5 C WJ4. 
131. If, in such a case the Magistrate required personal attendance, he should 
told the pleader that he required the personal appearance of the accused on a 
date, and in default, he would issue a warrant of arrest — Durga Das v Umesh, 27 Ca 
?85 (988). A Magistrate can, at the time of issuing a summons, direct that the per^na 
attendance of the accused shall be dispensed with. He can also do this after the is^Je 
of summons, and if the person summoned does not attend in pereon but sends a pleader 
to represent him, the Magistrate can give him the necessary permission under this section 
— Dorab Shah, infra. 

In a case where the Court has allowed an accused person to appear by a pleader, 
it must be taken that such appearance involves the performance of all acts that devolve 
upon the accused in the course of the trial, unless the Magistrate thinks it necessary or 
desirable that the accused himself should be present for any particular purpose There- 
fore, under secs. 242 and 243, the pleader of the accused may make the 
answers and plead guilty on his behalf — Dorab Shah, 50 Bom. 250, 28 Bom.L.R. 102, 
27 CrJ, J. 440 A Court should note upon its record that permission under this section 
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has been giN'en and should not leave such a point to mere implication The omission to 
do this is a mere irregularity, not justifying High Court’s interference — Dotab Shah, 
supra. The pleader appeanng for the accused may perform all the acts ■which devolve 
upon the accused m the course of the trial; thus, he can answer the questions put to 
him by the Court in his examination under see 342; he can plead or refuse to plead 
to a charge under sec. 255 — Jamal Khotun, 6 SLR 206, 14 CrLJ. 272. Moreover, 
as an accused is not bound to make any statement m the examination under sec. 342, 
he can leave it to his pleader to make any statement, and the personal attendance of 
the accused to the examination under sec 342 cannot be insisted upon — Maung Po v. 
Haka. 4 Rang 506. 28 CrL.J. 226. AIR 1927 Rang. 73, 99 I C. 1026; Dorabshah 
Bomanji. 93 IC. 232, 28 BomLR. 102, 27 Cr.LJ, 440, 50 Bom 250, A.I.R. 1926 
Bom 218; JaffaT, 35 Cr.L J. 1035, 140 l.C. 1132, 36 Boin.L.R. 433, A I R. 1934 Bom. 212. 

Although the Magistrate can. under sub-scction (2), revoke the permission to appear 
by pleader and enforce the personal attendance of the accused, still the Magistrate ought 
rot to do so in a triwal case (eg, a case under the Income Ta.x Act) and on a trivial 
ground, e % , merely on the ground that the accused objects to the Case being tried by 
that Magistrate and wants it to be transferred to some other Magistrate — Duiijendra, 
38 C L J. 9, 24 Cr.L.J. 902, 75 I C 150 It is not open for the Sub-divisional Magistrate 
to cancel the order of a Bench of Magistrates dispenring with the personal attendance 
of the accused If the complainant is aggrieved by the order, he can move the Revisional 
Courts under sections 438 and 439, Cr. P. Code — ffago/i v Veeramma, 1937 M.W.N. 
182. 

Appearance by other pasorts • — ^WTierc the accused having gone to another village 
was represented by her mother-in-law with the Magistrate’s permission, and the Magis- 
trate proceeded with the case and convicted the accused, the conviction was set aside 
by the High Court, as there was no proper representation of the accused m the case— 
Ratanlal 203 (206). But m another case, where the accused being ill could not 
attend Court and her father-in-law appeared on her behalf, the Magistrate having given 
permission under sec. 205, the High Court refused to interfere, holding that the father- 
in-law was a “person appointed by the accused with the permission of the Court to act 
in the case” within the meaning of sec. 4, cl (r) — Chandrabhaga, Ratanlal 206 (207) 

^Vhere an aceused person is permitted to appear by pleader, it is open to the accused 
to appoint a private person to appear in his stead, under sec, 4 (r), and it is equally 
open to the Court to permit such private person to represent the accused ^^^le^e this is 
allowed, there should be clearly on record something (e g , power of attorney) to show 
that the pnvate person who represents the accused has been duly appointed by him, 
just as an ordinary pleader has to file a vakalatnama The Court should also note on the 
record that he has given the requisite pcnnission to such person to represent the accused, 
and should not leave the matter to mere implication (The emission to record it is, 
however, a mere irregularity) WTiere there is no power of attorney or letter of authonty 
to show that a person has been appointed by an accused person to appear and plead on 
his behalf, the Court is not entitled to accept a plea of guilty put forward by such 
person and to convict the accused upon such plea — Dorabshah 50 Bom. 250, 28 Bom L R 
102, 27 CrL.J 440 An accused person cannot be allowed to appear by another accused 
person — Ma Ktn. 3 BurL.J 182, 26 CrLJ. 845 (846). 
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CHAPTER XVIII. 

Of Inquiry into Cases triable by the Court of 
Session or High Court. 

692. Object of preliminary inquiry: — ^The object of the law in requinng 
an inquir>' before a trial in the Court of S^ion is to prevent the commitment of cases 
in which there is no reasonable ground for conviction. This provision of law, while it 
saves the accused persons from the prolonged anxiety of undergoing trials for offences 
not brought home to them, also saves the time of the Court of Session from being 
wa«ted over cases in which the charge is obviously not supported by such evidence as 
would support a conviction — Laehman v. Juala, 5 All. 161 (162). A preliminary inquiry 
also affords the accused an opportunity of becoming acquainted with the circumstances 
of the offences imputed to him and enables him to make his defence — Jiama Varma, 
3 Mad. 351. 

No accused can be committed to the Sessions without a preliminary inquiry under 
this chapter— Bat Mahalatmt. 17 BomLR. 910. 16 Cr.L.J. 747. 

206. (1) [* * * Presidency Magistrate, District 

^ . Magistrate, Sub-divisional Magistrate or 

Magistrate of the first class, or any Magis- 
trate (not being a Magistrate of the third 
class) empowered in this behalf by the Provincial Government, 
may commit any person for trial to the Court of Session or High 
Court for any offence triable by such Court. 

(2) But, save as herein otherwise provided, no person triable 
by the Court of Session shall be committed for trial to the High 
Court. 

Change: — ^The words “Subject to the provision of sec. 443" occurring in the oM 
sertion at the very beginning have been omitted by sec. 9 of the Criminal I^w ' 
ment Act (XII of 1923), because the old 443 which specified the Magistrates 
aimpetent to inquire into or try a charge against an European British subject has now 
been repealed and substituted by an entirely new section. See Chapter XXXIII. 

The italicised words have been added by sec. 57 of the Criminal Procedure Co e 
Amendment -Act (XVIII of 1923). “This amendment is on the same lines as that o 
sec. 144 (1). We do not think that the powers under this section should be granted o 
a Magistrate of the third class ” — Report of the Select Committee (1916). „ 

The words "Provincial Government’' have been substituted for “Local Government 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

693. Committal by Magistrate without jurisdiction: — 'Vhere the com- 
mitting Magistrate has authority to commit but has no tem’torial jurisdiction in the 
where the offence is committed, the irregularity will be cured by sec. 531 unless it has 
occasioned a failure of justice— Rayon Kuli, 26 Mad. 640; Abbi Reddi, 17 Mad. 402 

Committal to wrong sessions: — See Note 549 und^r sec. 177. 

“Empowered”: — U a Magistrate is invested with the powers described m 
sec. 266 , i e., “power to commit for trial," it means that he is empowered to carry 
effect all the provisions of Chapter XVIII. In other words, he is not only empow’cred 
to commit, but has power to diseharxe the accused under sec. 209. if there are no 
suHicient grounds of committing — Ramtuttdar v. Ntrotam, 6 All 477 (479). 

694. “Offence triable by such Court”: — ^The procedure to be adopted 
Vnder this chapter is not confined to cases cxcluiively triable by the Court of Session, 



Sec. 207.) 


THE CODE OF CRIMINAL PROCEbURE 


741 


but is also applicable to cases which, in the cirinion of the Magistrate concerned, ought 
to be tried by such Court, as for instance, a case vnder sec. 392, I P. C , which is not 
e? clusively triable by a Court of Sesuon but is also triable by a Presidency Magistrate 
and a Magistrate of the first class; and the hlagistrate does not act illegally if he 
considers that the case ought to be comnutted to the sessions and holds an inquiry 
under this chapter — Ramsundar v. Nttolam, 6 All. 477 (479). So also, the Magistrate 
can commit a case to the sessions, in which he cannot inflict adequate punishment upon 
the accused, although the case is triable by a hfagistrate — Kayemulla, 24 Cal 429; 
Pema Canchod, 4 BomLR 85 (86) See Note 695 under sec. 207. 

If the offence is one triable exclusively by the Court of Session, the Magistrate is 
bound either to discharge the accused or commit him for trial, but he cannot make over 
tne case for trial to a Deputy' Commissioner with special powers under sec 30— Amir 
Khan, 7 C.W N. 457; nor can he try it himself— B/iiWf, Ratanlal 953 

Where a Magistrate is inquiring into a case which is triable both by the Court of 
Session and by himself, he has a discretion to commit the case to the Court of Session 
cr to try it himself — B. N Ry. Co v Makbul, 7 PLT. 434, 27 CrLJ. 313 In the 
course of the tnal the Sessions Judge cannot give him any direction in the matter. 
AU he can do is to make a reference to the High Court if he thinks that an interference 
is necessary’ — Supdt. & Remem of Legal Affatrs, Bengal v Nabin Chandra Hut. 39 
CrU. 569, f7S I.C. 521, AIR 193S Cal 416 

It is illegal to commit a summons case to the Sessions {e g . a case under secs. 352 
and 447, I. P, Code)— Dliaram 3 ALJ 14. 3 CrLJ 94. 

207, The following procedure shall be adopted in inquiries 
Procedure m inquiries before Magistrates where the case is triable 
preparatory to commit- exclusively by a Court of Session or High 

Court, or, in the opinion of the Magistrate, 
ought to be tried by such Court. 

694A, “Shall be adopted"; — ^The accused was convicted m a case which was 
tried as a warrant case The appellate Court set aside the conviction, observing that 
if the Magistrate wished to proceed further he might commit the accused to the Court 
of Session Thereupon, the Magistrate, without holding any inquiry under this chapter, 
committed the accused to the Court of Session Held that the order of commitment 
was wrong in law in as much as the Magistrate had not before making that order held 
an inquiry under this chapter— Nogenrfra. 33 Cr L J. 770, 139 I C 470, 36 C W N 926, 
1932 Cr.C 636, AIR 1932 Cal 683, Ind Rul 1932 Cal 628 But see Note 1144 

695. “Ought to be tried”: — Under this section a Magistrate can commit an 
accused to the Court of Session where the case is tnable exclusively by that Court, or 
where m his opinion the ease ought to be tried by the Court of Session In the latter 
case he must give reasons for his entertaining that opinion, for the order of commitment 
IS a judicial order — Deo Narain, 29 CrLJ 612, 109 I C 804, AIR 1928 Pat 551 See 
also Ghousbaksh in Note 703 The words "ought to be tried" in this section and 
sec 347, must be read with sec 254 A case which ought to be ined by the Court of 
Session is one which the Magistrate is not competent to trj’ or one in which, m his 
oninion, adequate punishment cannot be inflicted by him — Pema, 4 Bom.LR. 85 ( 86 ); 
Abdul Rahiman, 16 Bom. 5S0, Ismail, 11 SLR. 79; Dncanickand, 15 CrL.J. 644, 8 
SLR 23; Ka)emulla. 24 Cal 429, 1 CWN, 414. See also Jagmohan, 6 ALJ. 9S9, 
11 CLJ. 51; Bindeshrt, 41 All 454 If the case is one which he has jurisdiction to 
dispose of, If. if he can mil ct adequate punishment, he should not send up the case 
for trial to the Court of Sesson — Ditcantchand, 8 SLR. 23, 15 Cr.LJ. 664; Dharam 
Singfc. 3 ALJ 14, 3 CrLJ 94; AUakdad, 31 CrL.J. 595. 123 IC 702. A.IR 1930 
Sind 145. The Court of Session ought not to be overburdened with the weight of cases 
committed to them by Magistrates, where such Magistrates are Ihemsehts competent 
to decide the eases, and no o\er*nding reasons exist for committal to the higher Court 
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^Asha Bhathi, 15 BomL.R. 998. 14 CrXJ. 657 (658). In committing cases not 
esclusi\ely triable by the Court of Session, Magistrates should exercise a proper discretion 
and give adequate reasons for making commitment to the Court of Session. Reasons 
sliould be such as to show A'.hether the comnutment is made in the sound exerase 
of the discretionary power vested in the hlagistiate by law, and if he does not give 
adequate reasons the commitment may be quashed. The commitment should not be 
made merely with a view to avoid a conflict of decirions — Karam Singh, 31 CrLJ. 
178, 120 I C. 677, A.I.R. 1930 Lah. 312, Ind Rul. 1930 Lah. 133. Distinguishmg this 
case it was held that a commitment was proper when some of the offences were triable 
exclusively by the Court of Session — Ujagar Singh. 34 CrL.J. 314, 142 I.C. 200, 34 
P.L.R. 360. A.I R. 1933 Lah. 500. 1933 Cr.C. 760,- Ind. Rul. 1933 Lah. 174. If the 
Magistrate can try it himself, he should not commit the case on the sole ground that 
the accused had been committed in another case — Hanuman, 20 Cr.LJ. 97 (Nag.); or 
on the ground that the case is connected with another case in which he felt bound 
by law to commit, specially when the connection between the two cases is not of such 
a character as to embarass or prejudice the accused, if the present case is tried separately 
— Asha Bhathi, supra. But in Ali, 1917 PR 13 and Bhagvathi, 42 Mad 83 (dissenting 
from the abov’e cases) it has been held that the incompetency of the Magistrate to 
try the case or to pass adequate sentence is not the only ground for committal. The 
Magistrate may commit for any other sufficient reason. Thus, where tlie Magistrate 
committed certain persons to the Ses^ons on charges under sec. 147, I. P. C., not 
because he could not pass adequate punishment but because other persons on the 
other side have been committed to the Court of Session on charges under secs. 304, 
325, 148 and 149, I P. C , it was held that the committal was not illegal— Ah’, 151? 
P.R 13, 18 Cr.LJ. 524. The fart that a case has been committed to the Court 
of Session is no ground whatsoever for comimlling the cross-case to the same Court 
when the offence involved in the cross-case is triable and can be adequately punished 
by a First Class Magistrate or one exercising enhanced powers under sec. 30, Cr. F 
Code-Nd//««, 33 Cr.L.J 255, 136 I.C. 272, 32 P.L R. 856, A I.R. 1932 Lah. 168, 1932 
Cr.C. 154, Ind Rul. 1932 Lah 224; A/ir Mam. 35 Cr.L.J 1459. 151 IC. 970. ^ 
P.L.R. 300, 1934 CrC 174. AIR. 1934 Lah. 95; Chinnaswomy, 1933 MWJJ. 
Paladagu Lakshminarayana v. Tadiboyina, 33 Cr.L.J. 765, 139 I-C, 343, AIJL 1^“ 
Mad 502, 1932 M.W.N. 634, 63 MLJ. 101, 1932 Cr.C 506, 36 ML.W. 390, Ind 
1932 Mad 667; Correpaty Ramasubbayya. 39 Cr.LJ. 715, 176 I.C- 182, 47 MX-IV 486. 
1938 M.W.N. 417, 11 R.M. 45. A I R 1938 Mad. 529. (1938) 1 M L.J. 403 'Rie" 
thus a conflict of opinion on this point. 

208. (1) The Magistrate shall, when the accused appears 

or is broueht before him, proceed to bear 
prodS' the complainant (if any), and take m 

manner hereinafter provided all such evi- 
dence as may be produced in support of the prosecution or in 
behalf of the accused, or as may be called for by the Magistrate. 

(2) The accused shall be at liberty to cross-examine the 
witnesses for the prosecution, and in such case the prosecutor 
may re-examine them. 

(3) If the complainant or officer conducting the prosecution, 
Process for production or the accused, applies to the Magistrate to 

of further evidence. isstie process to compel the attendance oi 

any witness or the production of any document or thing, the 
Magistrate shall issue such process unless, for reasons to be 
recorded, he deems it unnecessary to do so. 
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(4) Nothing in this section shall be deemed to require a 
Presidency Magistrate to record his reasons. 

695A. “Hear the compWnant”: — is not the examination of the com* 
plainant that is necessary under cl (1) of this section, but only that he shall be heard — 
Santiiam, 30 Cr.LJ. 942 (943). AI.R. 1929 Cal. 229, 118 IC. 572, Ind. Rul 1929 Cal. 
668. The informant in a case which has been investigated by the Police is not necessarily 
the complainant — Kasem MoUa, 42 OLJ. 114, 26 CrL.J. 15S0, 90 I.C 440, AIR. 1926 
Cal. 410. 

696. Remand of accused before taking evidence: — A person arrested 
under a warrant should be brought promptly before the Magistrate, and the Magistrate 
ha« then no authonty to further detain him m custody or remand him to prison, -without 
sufficient cause — Abdul J^arfir v. Magtstrale, 20 W R 23 If from the absence of the 
witnesses or from any reasonable cause, it becomes necessary or advisable to defer the 
inquiry, the Magistrate instead of immediately examining the complainant and his wit- 
nesses, as required by this section, may remand the accused person. If there is some 
evidence available and further evidence is forthcoming, it may be desirable to postpone 
the inquiry for a short period in order tliat when commenced it may be continuous. 
But the fact that there is of may be a great body of evidence forthcoming against the 
accused, is not a ground of detention for an inordinate period — Manikam, 6 Mad 63. 
Similarly, where there is no evidence at all to begin with, a Magistrate will not be 
justified in remanding the prisoner, m the expectation that evidence might turn uj^ 
Pinna Chandra, 4 BL.R App 1. 

697. Taking evidence produced:*— In every inquiry into a Sessions case, 
it is the duty of the committing Magistrate to make a hdi and careful inquiry and to 
record the whole etudence m the case 11c should do so even when the accused has 
made a confession, as confessions are in many cases retracted at the trial — Mahadu, 
Ratanlal 842 The hfagistrate ts bound to take all such evidence as may be produced 
(1) in support of the prosecution, (2) on behalf of the accused and (3) as may be called 
for by the Magistrate If the Magistrate does not lake that evidence, he errs, unless 
he can justify his procedure on the ground that the evidence of such and such witness 
IS obviously irrelevant or that he considers that fact m issue proved one way or the 
other by the evidence already produced — Durga Dutt, 10 A L J 144, 13 Cr L J. 433. 
The prosecutor is bound to produce all evidence m his favour directly bearing on the 
charge, and to. call those witnesses who prove their connection with the transaction in 
question and are able to give important information, unless the prosecutor has a reason- 
able belief that they will not speak the truth — Dhunnoo, 8 Cal. 121 (124, 125) The 
prosecutor should not refuse to call or pul into the witness box any witness for the 
prosecution merely because the evidence of such witness might in some respects be 
favourable to the defence — Durga, 16 All 84 (F B ) The duty of the Public Prosecutor 
IS to represent not the police but the Crown. It is his duty to call all witnesses who 
can throw any light on the inquiry, whether ihej- support the prosecution theory or the 
defence theorj- — Biahmadeo, 1 P.L.T, 161, 54 IC 241, 21 CrLJ 33. But if the 
prosecutor is of opinion that a witness is a false witness or is likely to giv e false testimony, 
he is not bound to call that witness — Durga, 16 All 84; Stanton, 14 AIL 521; Bankhandi, 
15 All 6 See Note 893. 

If all the witnesses are not called for the prosecution without sufficient cause, the 
Court may properly draw an inference adverse to the prosecution — Dhunnoo, 8 Cal. 121 
(125). But no corresponding inference will be drawn against the accused for non- 
production of his witness. Ht may rely on the witnesses for the prosecution or call his 
own witnesses or meet the charge in any other way he chooses — Dhunnoo, 8 CoL 121 
(125); /Isfcof All. 21 C.1VN 1152, 19 CrLj. 81. ItTielher the defence produces no 
evidence, and the case has to be decided upon the evidence for the prosecution, it is the 
committing Magistrate's duty to make some investigation into the truth of the storj- of 



744 


THE CODE OF CRIMINAL PROCEDURE IChap. XUII. 


ihe accused, before he makes an order for commitment. In such a case, if the police 
does not send up all the material witnKses, it is the duty of the committing Magistrate 
to call and examine them himself in order to determine ^^hich side was speaking the 
truth — Rom Pirshad, 26 Cr.LJ. J589 (1592) (PaL). 

The Magistrate is competent to cross-examine the prosecution witnesses in order to 
consider whether the witnesses are credible or not — Bat Mahalaxmt. 17 BomXR. 910, 
16 Cr.LJ. 747. 

“AU suck evidence '': — It is not correct to say that the Magistrate has abiolutelr 
no option but to hear the entire evidence on both sides, and that he cannot commit the 
case to the Sessions unless he has done so. TTie prosecution can place before the Court 
a!I the evidence on which they wish to rely, but after evidence has been taken, which 
is sufficient to make out a prima fade case, it is not necessary to call further evidence. 
Similarly, if there is a mass of e\ndence tending lo prove the same point it is not neces- 
sary that all such evidence should be produced in the Magistrate’s Court before the 
charge is framed. Notice of all evidence lo be produced in the Sessions Court ought, 
however, to be given to the accused at the trial, otherwise he would be prejudiced. The 
mere fact that some evidence is not produced till proceedings in the Court of Session 
can in no way prejudice the accused if he has notice of it — Jhabwala. 34 CrXJ. 967 
(971), 145 I.C. 481. 1933 AL.J. 799, A.I.R. 1933 All 690, 1933 Cr.C. 1202. See 
Chhedammi, 36 CrL.J. 175, 152 1C. 428. 11 0.\V.N. 308 The Lahore High Court 
dissented from the view expressed above. Rangi Lai, J. held: "Section 208 itself Jays 
down that the Magistrate is bound to take not only all the evidence produced in support 
of the prosecution, but also that produced on behalf of the accused and is himself 
entitled to call for further esidcnce. The accused cannot be in a position to produce 
all this evidence until he has heard all the evidence against him The Magistrate cannot 
be in a position to call for further evidence until the parties have placed all the»f 
evidence before him. It seems to me that the intention of the Legislature is that the 
Magistrate should make as full an inquiry as possible and not only a summary inquiry 
before committing a case to the Court of Session ” — Shtr Bahadur, A.I.R. 1931 
667 (671), 15 Lah 331, 36 Cr.LJ. 169. 152 IC. 673, 1934 Cr.C. 990. This view ei 
law seems to have been modified in Niamai, 37 Cr.L.J. 742, 162 I.C 976, AJih 1936 
Lah. 533, 17 Lah 176, 38 P.LR. 421. 1936 Cr.C 586 (F.B.). where it has been held that 
a conrideration of sub-sec. (3) of this section appears to show clearly that it is unneces- 
sary to produce all the evidence m the Court of the Committing Magistrate There are 
also, no doubt, many cases in which it is desirable that the prosecution should not Oe 
compelled to place before the Committing Magistrate’s Court every deta.l of the evidence 
which they propose to lead in the Sessions Court. But there is no justification in law JO 
abstaining from examining in the Commillal Magistrate’s Court the principal witnesses 
for the prosecution without whose evidence the case against the accused cannot be pr®'® 
—Nandjom. 36 Cr.L.J 563 (564), 154 I.C 455, AI.R. 1935 Sind 31, 1935 Cr.C. 1^. 
following Sher Bahadur, supra; Raban Lalu Shaikh v Emp , 39 Cr,L.J 618, 175 I C 3.- » 
A.I.R 1938 Sind 97, 10 R S 298, 32 S L.R. 709, distinguishing Nut Khan v. Emp. 
24 S L R. 95, 120 I C 520, A I.R. 1930 Smd 99. 1930 Cr.C 282, 31 CrLj. 117, Ind. Ruk 
1930 Sind 24. In a recent case a Full Bench of the Allahabad High Court has 
held that a Magistrate who, under Chap. XVIII, Cr. P. C., is enquiring into a ras® 
triable by the Court of Session or Hi^ Court, and to whom, before the prosecution 
e\'idence is closed, it appears that the case is one which ought to be tried by the Court 
of Session or High Court, is not empowered under sec. 347, Cr. P. C. (subject to the 
production of defence witnesses under sec. 212), to commit the accused for such tna 
without completing the rest of the prosecution cadence, and that he is bound to re«r 
the rest of the evidence for the prosecution under sec. 208, Cr. P. C., and then commit-— 
Asgkar. 37 Cr.LJ. 337 (341). 160 IC 856. A.I.R. 1936 All 134, 1935 A.LJ. 1321. 
1936 Cr.C. 134 ,F.B.). 

A Magistrate should not treat a prosecution witness as an accused person and 
should not record her evidence in jail instead of examining her in open Court or at his 
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house if he found that more convenient — Gkirtas, 34 CrL J. 1009 (1012), 145 I.C. 470, 
10 O.W.N. 1108, A.I.R. 1933 Oudh 263, 1933 Cr.C 592. 

Evidence for the accused . — ^The M^istrate is not empowered to frame a charge 
c'' make an order for commitment until he has taken all such evidence as the accused 
may produce or is prepared to produce before him for hearing — Ahmadt, 20 All. 264; 
Muhammad Hadi. 26 All 177 (178) ; fasioant Smgh, 46 All 137, 21 A L J 911, 81 I C. 
112, 25 Cr L J. 624, AIR 1924 All. 317. The provision m this section to take evidence 
on behalf of the accused is mandatory It is essential that the defence evidence if 
tendered should be considered, because the Magistrate has got the power to cancel the 
charge if he considers that there are not sufiiaent grounds for committing the accused. 
l\'here the committing Magistrate failed to examine the witnesses named by the accused, 
held that the commitment must be quashed — Nga Khaing, 6 Rang. 531, 30 CrL.J. 1, 
112 I C 769, A.I R 1928 Rang. 299. 

Under Chap XVIII an accused person can offer defence at two stages, te, under 
sec. 208 (1) as of nght and under sec. 212 at the discretion of the Magistrate — Fazal 
V. Emp .AIR. 1940 Lah. 389 (390), I L.R 1940 Lah, 151 

698. Sub'section (2) — Right of cross>examination: — Under this sub- 
section the accused has a nght to cross examine the witnesses for the prosecutioa 
Refusal by a Magistrate to allow the accused to cross examine the prosecution witnesses 
during the inquiry, is arbitrary and improper Tlie depositions of the prosecutioa 
witnesses during the inquiry are not to be deemed as "duly taken” under sec 288 if 
the accuMd h^d not an opportunity to cross-examine them, and cannot be treated as 
evndence at the Sessions trial — Sugaf, 21 Cal 642 

The procedure of this chapter differs from the procedure of Chap XXI (trial of 
warrant cases) Under that chapter, cross-examination is allowed only after the frame 
of charge See sec 256 But m commitment proceedings, the accised has the nght 
to cross-examine the prosecution witnesses under this section, before the proceedings have 
reached the stage in which it may be necessary to draw up a charge — Sitrya Narain, 
5 C.W.N. 110 (112); and the accused has no nght to have his cross-e.xamination con- 
ducted after the frame of charge — Baldeo, 19 OC 239, 18 CrLJ 105 It is not .a 
proper procedure to refuse to allow cross-examination before a charge is drawn up The 
Magistrate may refuse cross examination before frame of charge m proceedings under 
Chap XXI, but not in proceedings under this chapter— DMrga Dull. 10 ALJ 144, 13 
Cr.L J. 443 (445). And so. where an application for cross examination was made before 
the charge was framed and before the Magistrate had decided to commit the case to the 
Court of Session, he was bound to allow the accused to cross-examine the prosecjlion 
witnesses — Jyotsna Nath, 51 Cal 442 (445) The proper time for cross-examination of 
of a witness in an inquiry under this chapter is m the ordinary course immediately after 
the examination-in-chief of that particular witness As each witness is e.xamined he 
should then and there be cross-examined and re-exammed and allowed to go home; and 
it IS not a convenient procedure to allow cross-examination to be reserved until a'ter the 
examination-in-chief of all the prosecution witnesses has been finished — Durga Dutt, 
10AL.J. 144, 13 CrL J, 443 (445); Saodat A/«a«. 6 Pat 329, 28 CrLJ 709; Mohamed 
Kasim, 14 MLT. 532, 15 CrLJ. 29 (30); AmoW. 5 Bur LT 239, 13 CrL.J. 877 ( 882); 
Tambi, 11 BurL.T. 144, 19 Cr.LJ. 327. A Magistrate does not act illegally if he asks 
the accused to cross-examine each prosecution witness a^ter his examination-in-chief, and 
on the accjsed's refusal to do so, refuses the accused's prajer for cross-e.xamination after 
the end of the examination-m-chief of all the prosecution witnesses— G. V. Kaman, 57 
Cal 44. 33 C.W.N. 535, 30 CrLJ 1107, 119 IC 808. A I.R. 1929 Czl 593 (dissenting 
from fogendra v. MotUal, 39 Cal 885, 16 C.WJC. 1135, where it was held that it was 
open to the Magistrate to allow cross-exanunation of the prosecution witnesses even 
after a charge was drawn up). See tins last case ated under sec. 213 (2). 

But the hfagistrate, however, has the discretion to allow the accused to postpone 
the cross-examination of witnesses in suitable drcumstanccs. Thus, where the accused 
have applied for copies of statements made by prosecution witnesses to the Police during 
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the investigation, with a uew to cross-ejiamine the witnesses, and the Magistrate has 
ordered such copies to be furnished under the proviso to sec. 162 (1), the Magistrate is 
bound to postpone the cross-examination of the witnesses until such copies are furnished 
to the accused and to afford the accused an opportunity to cross-examine after receivTug 
such cop'es. Omission to do so constitutes a direct violation of the statutory provisions 
of sea 208 (2) and vitiates the commitment— Saadflf Mian, 6 Pat 329, 28 Cr.LJ. 709 
(712), 103 IC. 597, 8 PL.T. 780, A.I.R. 1927 Pat. 243; Nabin Chandra v. Munsht 
Mander, 6 Pat. 606, A.I R. 1927 Pat 248, 8 P.L.T. 590, 101 I C. 707. 


Where a case was at first begun as a warrant case and the accused had not cross- 
examined the witnesses, because in a warrant case he could reserve his rights to do so 
until after the framing of the charge, but after hcarmg the prosecution e\ndence the 
Magistrate came to the conclusion that the case was a Sessions case, and thereupon 
converted the proceeding into one under this chapter, held that the accused had a right 
to have the witnesses recalled for cross-examination, as he had been prejudiced by the 
sudden change of procedure — Dhamarcha, 19 ALJ. 463, 23 CrLJ. 496. Similarly, 
where the prosecution started first of all as a warrant case, but the Magistrate then 
made up his mind that it was a Sessions case and proceeded to deal with the case from 
the beginning as though it were to end In a commitment, and allowed the defence to 
reserve cross-examination, but later on he committed the case to the Sessions without 
giving to the defence the promised opportunity to cross-examine the witnesses and adduce 
evidence, held that the commitment must be quashed — Nanooram v. Fulchand, 57 Cal. 
945. 32 CrLJ. 182 (184). A I.R. 1930 Cal. 754. 

A Magistrate has no power to curtail the cross-examination of witnesles by directing 
the counsel for the accused not to put more than 6 to 8 questions to each witness— 
Durga Dutt, 10 A L.J. 144, 13 Cr.LJ. 443 (445). But see WoUdtno, 23 SLR. 340, 
117 I C. 773, 30 Cr.L.J. 845. 1929 Cr.C. 337, A.I.R 1929 Smd 137. 

The procedure of this section is to be followed in cases under sea 347. See sec. 347 
as now amended, and Note 10(B thereunder. 


699. Sub-section (3) — Summoning witnesses: — Before committing the 
accused to the Sessions, the hlagistrate should, if so required by the accused, compel the 
attendance of witnesses for the defence. If he commits an accused to the Sessions 
Without examining the witnesses applied for under this section, the order of com- 
milment is invalid— A/MAamniffd ffadi. 26 All. 177 (178). But the Magistrate has also 
a discretion to refuse to iss'Je process, if he thinks it unnecessary to do so. Sub-action 
<1) contemplates the production of evidence by the prosecution or by the accused without 
the aid of the Magistrate; sub-sec. (3) contemplates the intervention of the Magistrate 
to secure the attendance of witnesses; and a Magistrate is not required to record the 
evidence of witnesses whom, in the exercise of the discretion given by sub-sea (3) he 
has deemed it unnecessary to summoiu He may refuse process where there has been 
an inordinate delay in a^ing for it, eg, when the accused -made the application for 
process not until the charge was about to be drawn up — Kangaya, 36 Mai 321 (323, 
324), 23 M.LJ. 368 The purpose of committal proceedings is not merely to pla^ 
on record the case for the prosecution, but the purpose of the committal proceedings is 
to commit to the Court of Session for trial an offence which, after having heard the 
evidence for the prosecution and for the defence, the Magistrate appears to think, has 
been committed But while it is rntended that the prosecution should be allowed to 
adduce all material evidence in support of the prosecution case, so it is intended, to 
be fair, that the accused shall also W entitled to adduce all material evidence in their 
defence. It is true that under sec. 208 (3), Cr. P. C, a Magistrate can, for reasons 
to be recorded, refuse to issue process to compel the attendance of any witness. But it 
does not mean that the Magistrate shall refuse the application of the accused to ca 
witnesses because these witnesses can be called hereafter in the Court of Sessio^ 
While it is true that convenience and expedition are factors to be considered in the 
trial of a case, it must be remembered that beyond even these considerations is me 
even more important consideration that jusUce should be done, and the necessity for 
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expedition should not be allowed to depnve the accused of a reasonable opportunity 
to call evidence in defence on a cha^e of an oRence of whidi, at the outset of the 
proceedings, he had no knowledge he would be called upon to meet — Jashanmal Guhajani 
V. Emp.AJR 1939 Smd 222 (224), 40 CrLJ. 818, 183 IC. 619, 12 RS 64. But the 
Magistrate may reject the application for summoning witnesses if it is made on the 
date fixed for passing the order of commitment — Saralk. 42 Cal. 608, 19 C.WN 335. 

If the Magistrate refuses to issue process he must record his reasons for so doings 
if he omits to record reasons, he acts illegally, and the order that is passed subsequently 
is unsustainable in law — Kanda Raja v Sangaraja. 24 M L W. 713, 27 Cr L J. 1327, 
98 I C 399, A.I R 1927 Mad 162, 38 M L.T. 14 If he records his reasons for exercidng 
his discretion in rejecting the application of the accused to summon the defence witnesses, 
the order of the Magistrate cannot be held to be illegal; and, therefore, the order of 
commitment cannot be set aside under sec 215, as no point of law arises — Saadat Mian, 
6 Pat 329, 28 CrLJ. 709 (713). See also Suiannmtha v. Kuppustvami given in 
Note 712. 

But if the Magistrate issues process for the attendance of witnesses, he is bound to 
examine them and cannot refuse to do so. Therefore, where on the application of the 
accused the Magistrate summoned witnesses for the defence and consented to make a 
local inspection, hut under a direction from the Sessions Judge committed the accused 
for trial without examining those witnesses and without making the local inspection, it 
was held that the direction of the Sessions Judge was an improper interference with the 
> lagistrate’s discretion, and that the commitment was illegal and should be set aside — 
Mathura, 1906 AW.N. 306, 4 Cr.t J. 452. 

A Magistrate is, under this section, bound to take steps for the production of 
documents wanted by the accused unless he deems it unnecessary to do so— Gofam, 
34 CrLJ 868. 144 IC 930. AIR 1933 Cal 181, 1933 CrC 230 

The provisions of this clause must be read subjecl to the provisions of sec 204 (3). 
In a private prosecution the complainant is under a legal obligation to pay the process- 
fees before summons is issued, and the Court has a nght to insist upon those fees being 
paid in advance before issue of process— Ram Duhrt v Mushtoq, 3 Luck 363, 29 
CrLJ. 664 

It 18 probable that the disaetion given to the Magistrate under cl (3) of this 
section permits of refusal of process to compel the attendance of any witness if process- 
fees are not paid— Mg San Nyatn, 27 CrLJ 415, 93 I C. 79, AIR 1926 Rang 13, 
4 BurLJ. 187. 

209. (1) When the evidence referred to in section 208, 

men accused person sub-sections (1) and (3), has been taken, 
to be discharged. and he has (if necessary) examined the 

accused for the purpose of enabling him to explain any circum- 
stances appearing in the evidence against him, such Magistrate 
shall, if he finds that there are not sufficient grounds for com- 
mitting the accused person for trial, record his reasons and dis- 
charge him, unless it appears to the Magistrate that such person 
should be tried before himself or some other ^lagistratc, in which 
case he shall proceed accordingly. 

(2) Nothing in this section shall be deemed to prevent a 
lyiagistrate from discharging the accused at any previous stage 
of the case, if, for reasons to be recorded b)* such ?»Iagistrate, he 
considers the charge to be groundless. 

700. Examination of the accused: — Cf Note 974 under sec. 342. The 
object of examining the accused is to enable a Judge to ascertain from lime to time 
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particularly if the accused is undefended, sdiat explanation he may offer regarding any 
fpcts stated by a witness appearing against him, so that these facts should not stand 
unexplained — Hussein Buksh, 6 Cal. 96. But the accused should not be examined for 
the purpose of making him confess his guilt or admit facts tthich may go to incriminate 
him — Bhaijab, 2 C.^V.N. 702; Rangi, 10 Mad. 295, He should not be examined for the 
purpose of filling up gaps in the evidence for the prosecution — Basanta Kumar, 25 Cal 
49, nor for the purpose of supplementing the evidence where it is deficient — Chimbash, 
I C.L.R. 436- Both under secs. 209 and 342, it is not proper for the Court in examining 
the accused to seek in any way to entrap him into admission which may fill up gaps in 
the prosecution case; but the answers given by the accused in answer to straightforward 
questions put by the Court may no doubt be taken into account under sec. 342 (3) 
for convicting the accused — Phujlai, 9 Pat. 504, 1930 Cr.C. 926 (927). The accused 
must be examined as an accused and not as a uUness. ^VTiere on a complaint against 
two persons for an offence, the committing Magistrate inquired into the case agamst 
one of them and examined the other as a witness, the second accused could not be 
committed to the Sessions in the absence of a preliminary inquirj’ into his case and 
without examining him as an accused — Bat Utahataxmi, 17 BomL.R. 910, 16 CrLJ. 747. 
It IS not left to the discretion of the committing hlagistrate as to whether he should 
examine the accused or not; he is bound to examine the accused for the purpose of 
enabling him to explain any circumstances appearing jn the evidence against him. If 
the Magistrate commits the accused without examination, the commitment is irregular 
but It ought not to be quashed unless the irregularity has occasioned a failure of justice 
— Pandata, 23 Mad. 636 (637). It cannot be said that the omission to examine the 
accused in the committing Court is a disregard of an express proN’ision of law and there- 
fore ilIegal-A;a/iar Mondal. 39 C.\V.N. 289. A.I.R. 1935 Cal. 605, 62 Cal 475. following 
Dinn, 83 I.C. 895 (Sind) and dissenting from Pandora, 23 Mad 636 

The accused should not be ordered to file any written statement— v. 
Veeriah, 2 Weir 255 (257); but if he chooses to make any statement the Court should 
not refuse to allow him to do so— Abdul Cu^oor, 10 CL.R. 54. If the Magistrate 
considers the wiritten statement, it must be taken that he considered the statement as 
the accused's explanation of certain circumstances appearing in the evidence against him 
— Chinnasami v. Veeriah, supra, 

701. Duly of Magistrate — ‘Sufficient grounds’: — ^The words ‘'suffiaeni 
ground of commitment” are ambiguous, and have led to a difference of opinion among 
the High Courts as to whether the Magistrate ^ould weigh the evidence and decide 
whether the conviction of the accused is ceitatn, or whether the Magistrate should merely 
see if a prima jacie case has been made out and there is a possibility of conviction. 

On the one hand, it has been laid down that in deciding whether there are sufficieri^ 
grounds for commitment, the Magistrate is to see whether there are credible witness^ 
to facts which, if believed by a jury, would jusUfy the conviction of the accused, hut it 
IS not the duty of the Magistrate to teagb the evidence. If he proceeds to weigh ih^ 
evidence, to accept some statements and reject others, to deal with probabilities or to 
draw inferences as to knowledge or intention, and to decide whether the guilt of the 
accused has or has not been conclusively proved, he is in reality dealing with the question 
of the guilt or innocence of the accus^ and is usurping the functions of the tnal Court 
He must not in any way encroach upon the functions of the l\iTy— National Bank v. 
Kothandarama, 14 ML.T. 200, 14 CrLJ. 529; Akbar Ali v. Raja Bahadur, 24 ALj. 
133, 27 Cr.L.J. 2 (4); Cliinnammai v. AWa Rcddi. 28 Cr.LJ. 120, 38 M-LT. 1^- 
The Magistrate has not to pronounce a definite judgment on the question whether the 
accused is guilty or innocent That is a function reserved for the Court of Session. 
The only question he has to deade is whether there are sufficient grounds for committing 
the accused for trial, i e , whether there is or is not suffident legal evidence or reasonab e 
ground of suspicion — Fattu v. Fattu, 26 AIL 564 (568). The words 'sufficient grounds 
of commitment’ do not mean suffident grounds of conviction, but evidence which is 
suffident to put the accused on his tnal; and 'such a case arises when credible witnesses 
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make statements x\hich if believed would sustain a conviction The weighing of their 
testimony with regard to improbabihliK and apparent discrepancies is more properly 
a function of the Court which is to try the case than that of the committing Magistrate 
— Namdev, 11 Bom 372; Varjiianda^, 27 Bom 84? Hazara v. Btshen Stnglt, 14 PR. 
1908, 8 CrL.J. 263 tVhen the Legislature speaks of sufficient grounds for committing 
for tnal, it should not be supposed to have spoken of sufficient grounds of conviction. 
The intention of the Legislature is to make a distinction between grounds of commitment 
and grounds of conviction. Satisfactory proof of the guilt of the accused is the ground 
for comiction. Satisfactory evidence to go to trial must be regarded as the ground for 
committing for trial. What the inquiring Magistrate has got to try and determine is 
not whether the case has been made out by the prosecution but only whether there is 
a case for tnal There is always a case-for trial when the evidence is of such a nature 
that the guilt of the accused can be held to be proved or disproved only as the result 
of the valuing and the weighing of evidence But if the evidence be of such a nature 
that no reasonable person and no tribunal, judge, or jury would ever on the evidence 
hold the accused guilty, it follows^that there is no case for trial, and it is then a case 
for the inquiring Magistrate to discharge — Manta Mantcka, 48 Mad 874, 49 M L J 155, 
26 CrL.J. 1570 ^Vhat the Magistrate has to consider is not whether the conviction 
of the accused is reasonably eerfaw, but whether there is evidence on which a conviction 
is possible in law — ViTjivandas, 27 Bom. 84 Where the prosecution produced a good 
deal of direct evidence, it is no function of the Magistrate to weigh the evidence, but 
he should commit the accused person for tnal It is the duty of the Magistrate to 
comnut when the evndence for the prosecution is sufficient to make out a prtma facie 
case against the accused — Maulu, 4 Lah 69, 5'LahL.J. 276 If the Magistrate finds 
that there is some evidence against the accused, though there is other evidence on the 
record which is m his favour, the Magistrate should leave it to the Sessions Judge to 
decide whether the guilt of the accused has or has not been proved, instead of weighing 
the evidence and deciding whether the evidence is unreliable or insufficient — Muhammad 
Khan, 33 P L R 1068, 34 Cr L J 39 The test which should be applied to deade whether 
a committal ou^t or ought not to be made on the facts is this — assuming that the 
whole of the evidence telling against the accused is true, is there a case which a Judge 
at a trial could leave to a jury’ If the evidence is such that a Judge would have been 
bound to rule that tliere was no evidence on which a jury could convict, then a com- 
mittal ought not to be made If there was any evidence which called for an answer, 
however great the preponderance in favour of the prisoner might be — then the com- 
mittal was proper — Sheobux Ram, 9 C WN 829 (839), 2 CrL J 534; Mihi Lai, A f R. 
1940 All 396 (397), 1940 ALJ 357. 

On the other hand, there are some cases in which it has been laid down that a 
Magistrate is competent to weigh the evidence and to decide whether it is credible or 
not The power given to Magistrates under this section extends to weighing of evndence, 
and the expression "sufTicu-nt grounds” must be understood in a wide sense, so as to 
indicate such evidence as would justify a convtction — Lachman v. Juala, 5 All 161 (163). 
But the same High Court he’d that it was not a Magistrate making an inquiry into 
a case triable exclusnely by the Court of Session to weigh the evidence or to give the 
accused the benefit of doubt— AfoPi Din. AIR 1935 All 366 (363). 157 IC. 205, 
1935 ALJ 653, 1935 CrC 384, 36 CrLJ 1103 Notwithstanding direct evidence 
adduced against the accused, it is not incompetent to a Magistrate to examine the 
credibility of the evidence to see whether the prosecution case is improbable and the 
evidence unreliable — Rash BcLari, 12 C.WJ4 117; Bat Patbati, 35 Bom. 163i Munshi 
Mander v A’orM. 6 PLT. 146, 25 CrLJ. 1089. 81 IC. 913, AIR. 1925 Pat. 279; 
Tinkowri, 1 P.L.T. 153, 21 CrLJ 328; Naramban. 15 LIV. 552. AI.R. 1922 Mad 193; 
Sultani. 1909 P.R. 10, 11 qjL.J. 18; Mn Abdulla. 1910 P.L.R. 215, 11 Cr.UJ. 751. 
See also Inoyio v. Ilarbans. 34 CrLJ. 1201, 146 IC 160, A.I.R. 1933 All. 482, 1933 
CrC. 827, 1933 ALJ. 1115 The Magistrate has discretion and power to weigh the 
evidence in order to see whether the case is a fit one for the jury to decide or whether 
there is no prima facte case for the accused to meet— rbirK Vanda^a Ttn-an. 42 \ f t. j , 
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49, 23 Cr.L J. 209, A I.R. 1922 Mad. 43. It is open to the committing Magistrate to 
form his opinion with regard to the credibility of the witnesses called before him; but, 
cf course, it is not his duty to closely criticize tkeir evidence — Tarapada v. Kalipada, 
51 Cal. 849 ( 852), 28 C.WJ^. 587, 83 LC. 677, 26 Cr.L.J. 117, A.I R. 1924 CaL 639; 
Fattu V. Fattu, 28 AU 564 (567). ^\^lere charges e.\clusively triable by a Court of 
Session are brought before a Magistrate and some evidence is offered in. support thereof, 
it is not his duty in all cases to commit the accused to the Sessions. The Afagistrate 
should exercise his discretion, and after wdghing the evidence decide whether or not be 
should try the case himself— Das. 37 CL.J. 34, 24 Cr.L.J. 674, A.I.R 1923 CaL 
108; Kalyan Singh. 21 All 265. It is not the funrtion ol the Magistrate to act merely 
as machines for recording the evidence, and at the end of the record, to automatically 
commit the accused to the Sesaons. It is his duty to sift the evidence and to see 
whether it is reasonably clear that upon the evidence the accused persons stands a chance 
of being convicted if committed to the Sessions Court — Chandrakasa, 1931 M.WJ^. 116. 
A Magistrate is competent to consider the credibility and weigh the probabihties of the 
evidence, but in this consideration his discretion is limited, and in a matter of reasonable 
doubt, he must not rely upon his own opinion; in fact, he must not encroach upon the 
function of a Court of tnaL Furthermore, he must keep before him the question 
whether there are fair grounds for concluding that the accused Is guilty upon the en- 
dence. In other words, nhere then* is a prima fade case, upon evidence reasonably 
credible by a Court of trial, he should commit— il/wng Iftin v, Maung Po. 4 Rang 471, 
28 Cr.LJ 219 (221). In this case the Judges have also expressed the opinion that 
it is impossible to lay doii-n any general rule or rules which must be applied in e\’ei 7 
case and that It is extremely difficult to amve at a formula which will be of assistance 
in all circumstances. Each case must be decided upon its own particular 
It is the function of the Magistrate conducting the enquiry to weigh the endenw 
produced before him and not merely to isolate that which is directed against the accused 
and act upon it without any analysis of the remaining evidence It Is not the corr^ 
view that a Magistrate conducting an enquiry into a case triable by a Court of Session 
should not weigh the evidence produced before him before deciding whether to commit 
or discharge— a view which appears to be In dirert conflict with the mandat^ 
provisions of sec. 209. Cr. P, C~Fazal Itazab, A.I.R. 1937 Pesh 12, 167 IC. 602. 
38 Cr.LJ. 427, 1937 A I.Cr.R. 115, 1937 PeshLJ. 12. 9 RPesh. 88. 

The question of the duty of a Committing Magistrate, where he has doubts about 
the real nature of the offence, and the quality of the evidence, is really well-settled, an 
should cause in the vast majonty of cases no difficulty whatever. One may plsw ^ 
classes of cases into three categories. There is the case where the evidence is 
facie so dear that nobody can entertain any doubt that the matter ought to be tn • 
There is, on the other hand, the class of cases where the evidence is so palpably tamte , 
absurd, incredible and, as it has been described on occasions, groundless, that nobooy 
could doubt that it would be a hardship and unjust to an accused person to allow me 
matter to go any further. There is the third category, which, of course, provide 
debatable ground, where the e\udence is conflicting, and lays itself open to suspiciori, 
but where, on the other hand, it may be true, and may commend itself to certain 
tribunals, the Magistrate, even though he may ha%’e reason to doubt whether U he were 
trying the case, he should conMct, has no right to substitute his judgment for the nn 
judgment of the Court indicated by law for the trial, and to am\’e at a final derision 
dismissing the case in the way in whidi he wrould do if he were the trial Court, 
the evidence is balanced, however unevenly in his opinion, then it is a matter 
has to be tried, and it is his duty to commit it for trial — Allah Mabr, 28 Cr.LJ. 2 
(284), 100 I.C 361. 25 AL.J. 191. AJJL 1927 All 279, 49 All 443; iMyia v Harbans. 
34 CrXJ. 1201, 146 I.C. 160, A I.R. 1933 AIL 482, 1933*Cr.C. 827, 1933 AXX 1U5; 
likaq, 38 Cr.L.J. 659, 168 I.C. 958, 1937 ALJ. 294, 1937 A.W.R (H.C.) 261. 
1937 ACrC. 55. 9 R.A. 687, 1937 ALR 431. AIR 1937 All. 373 It is competent 
to the committing Magistrate at any stage of the preliminary inquiry to discharge the 
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accused if he considers the charge to be groundless for reasons to be recorded by him. 
The committing Magistrate is entitled to wdgh and appreciate the evidence led on behalf 
of the prosecution and on behalf of the defence, and if on a consideration of this e\ndence 
he is of opinion that there are not suffiaent grounds for committing the accused for tnal, 
in other r^ords, there is no case which would fairly justify or sustain a conviction at the 
trial or no evidence on which any reasonable person can hold the accused to be guilty, 
then it is his duty to discharge the accused If after a charge is framed and a list of 
further witnesses put in by the accused and the Magistrate after examining any such 
witnesses thinks Uiat there are not sufficient grounds for comnutting the accused for 
trial. It is his duty to cancel the charge and discharge the accused The expression 
“sufficient grounds” means, when credible witnesses make statements which, if believed, 
would sustain a conviction — Ramchandja, 36 CrLJ. 643 (649), 155 I.C 101, AIR. 
1935 Bom. 137, 37 BomLR 16, 7 RB 405. 59 Bom 125, 1935 CrC. 288 (FB), 
distinguishing Parashram Pktka, 57 Bom 430, 143 I C. 289, AIR 1933 Bom 158, 
1933 CrC 470, 34 Cr.L.J. 564, 35 BomLR 245, Ind Rul 1933 Bom 266 It is 
the clear duty of the Committing Magistrate to weigh the evidence of the wit- 
nesses who appear before him If he does not, his proceedings are farcical and cross- 
e.'camination or the examination of defence witnesses might as well be forbidden He 
should not, of course, require in cases triable exclusively by the Court of Session, the 
same high standard of proof for the prosecution which he would require m cases which 
he can himself finally dispose of If there merely exists in his mind a reasonable doubt 
as to the truth or othenivise of the evidence before him, he should commit the accused 
for trial and leave the Sessions Court to appreciate the evidence for itself But this 
h not to say that he is precluded from finding that the prosecution case is false If 
that is the only conclusion to which the evidence leads him, he would be failing m 
his manifest duty if he did not record his finding and discharge the accused It is an 
important part of the duty of Committing Courts to prevent false cases and frivolous 
Cases from occupying the time of the Court of Session both in the interests of the 
accused himself and m the interests of the Court of Session — EndapalU Ella Reddt, 
38 CrLJ. 703 (705), 169 IC ICG. 9 RM 687. 1937 MWN 324, 45 MLW 643 
See also Pullu Mudali v Emp , 1938 M W N 819, 48 M L W 327. In order to satisfy 
himself whether he should commit the accused for trial by a Sessions Court the Magis- 
trate IS entitled to go into the evidence. His duly is to consider whether a conviction 
is possible in the case, and in order to come to lliat conclusion he is entitled to appre- 
ciate Uie evidence But he must apprcaate the evidence from that point of view only, 
and it is not within his province to consider the evidence merely from the point of 
view of the probability of a conviction resulting It may be that a conviction is im- 
probable. But if it is possible for a Court to take such a view of the evidence as to 
be able to found a conviction upon it, then it is the duty of the Magistrate to commit 
the accused for tnal. If he refuses to commit, the grounds of the refusal should be 
stated (very generally) that no conviction is possible. The duty of the Sessions Court 
IS to appreciate the evidence from the point of view of the correctness of the Magistrate’s 
order of discharge, in other words, m order to see whether the basis of the Magistrate’s 

cf discharge (namely, the impossibility of any conviction resulting) is correct or not 

Akbcrally Tayabaili v. Ahmahomed Abdul Hussain. A.I.R. 1939 Bom 372, 41 Bom L R. 
749, 40 CrLJ. 951, 184 IC 282, 12 RB 159. All Magistrates who have committal 
powers should clearly understand what the tadc is which they sit down to do They are 
not to try the case, but to prepare for a trial elsewhere A judgment is not required of 
him but only a brief statement of the reasons why the case is committed for tnal ^^’hat 
is required, is a correct and careful preparation for the trial in the Court of Session: and 
of such preparation an important part is a well considered charge — Ghousbux, A.I.R 1935 
Sind 34 (37), 23 SLR. 304. A Magistrate ought not to take upon him«elf the respon- 
sibility of trying a case which taking a reasonable xdew of the ^ect of the depositions 
must be regarded as invoh-ing the trial of the accused for a grave offence or one in which 
complicated or difficult questions of law or fact arise *1116 function of a Magistrate is 
to dispose of petty cases, and he ought to commit to Sessions, cases of a ■ ' ’ 
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or serious nature which he is ndther by training nor experience qualified to trj’- 
Maung Chit Sein. 34 Cr.L.J. 187, 141 I.C 256, 10 Rang 495, AI.R. 1932 Rang. 193, 
1932 CrC. 935. Ind. Rul. 1933 Rang. 18. 

702. When Magistrate should commit: — (1) Where there is credible 
evidence which if believed shows that there is a p^ima jade case which ought to be tried 
at the Sessions, the Magistrate should commit the case to the Sessions and not try it 
himself — A/urnsami, 15 Mad 39} TeiaPaia v. KaMPada, 51 Cal. 849 ( 852); Haroiav 
Btslien Singh. 1908 P.R. 14; National Bank v Kothandarama, 14 M.L.T. 200, 14 CrLJ 
529; Jamal Mahomed v. Moideen, 1911 M W.N 852, 12 Cr.L.J. 20; Anonymous. 2 Weir 
652 (653) ; Namdev. 11 Bom. 372; Makhnt v. Farzand AU. 18 A.L.J. 232, 21 CrLJ 318 

(2) Where the question of discharge or commitment becomes a matter of weighing 
probabilities, the Magistrate ought rather to leave the decision to the Sessions Court, 
than to order a discharge of the accused on the ground that he ought to have the benefit 
of doubt — Fattu v. Faltu, 26 AH 564 (570) : Akbar AU v. Baja Bahadur, 24 A L.J. 133, 
27 Cr.L J. 2; Allah Mahr, 49 All 443, 25 ALJ. 191, 28 Cr.LJ. 281; Makhniv. Farzani 
Alt. 18 A.LJ. 232, 21 CrLJ. 318; Bat Parvatt, 35 Bom. 163; Namdev, 11 Bom. 372; 
Burjorji, 30 BomLR. 639; Nga Hmyin. 19 Cr.LJ. 102; Aidas Tekehand v. Saban, 
15 SL.R. 1. 22 CrLJ 570. 

(3) l^Tiere a person is charged with a Sessions offence and there is some evidence 
to support it, the Magistrate ought to commit the accused to the Sessions, and should 
not disregard the graver charge (considering the prosecution story to be an exaggeration) 
and convict the accused of other minor offences immediately connected with the graver 
offence— A/«r Maze AU, 23 C.W.N. 1(X31, 21 CrLJ. 10. A Magistrate ought not to take 
upon himself the responsibility of trying a case which, regarding the effect of the deposi- 
tions, must be regarded as involving a grave offence or an offence involving compli^tw 
questions of law and fact, which the Magistrate is neither by training nor by experience 
qualified to try— A/owng Chit, 10 Rang. 495, 1932 Cr.C. 935 (936). In the case 
of doubt it would be more proper lor the Magistrate to commit the case for 

to the Sessions Court which can fully decide and sentence the accused according 
to its decision on the points involved in the ca%c— Mongol Singh v. Emp.. 1 P R- 
(Cr.) (FB ). But under sec. 209, Cr. P. C, the Magistrate has jurisdiction to dw* 
whether the offence Is triable by the Sessions Court or is triable by himself 
there is nothing to show that the Magistrate snatched at any jurisdiction or perv’e^y 
held that the offence was one triable by himself in order to minimize the offence, 
more a case of an honest difference of opinion on a subject which is always open 
doubt and difference of opinion and the Magistrate cannot be held to have bem 
incompetent to try the case — Kirpal Singh v. Emp., 38 CrLJ. 992 (994), 170 I.C. 780, 
39 P.L R 444, 10 R L 148, AIR. 1937 Lah. 217. 

(4) IVhere the evidence discloses a circumstance of aggraration which makes the 
offence one cognizable by a higher Court, it becomes the duty of the Magistrate to use 
the proper procedure for sending the case to the higher Court and not to try it himse . 
It is an evasion of law to treat an aggravated offence as an ordinary offence, and thus 
to introduce a different jurisdiction or a lower scale of punishment — Gundaya, 13 Bom 
502; Jamal Mahomed v. Moideen. 1911 MW.N. 852, 12 Cr.L.J. 20; Paramanando. 
10 Cal. 85; Ayyan, 24 Mad 675 

703. When Magistrate should not commit: — (1) Where no prima fade 
case has been made out — Munisami. 15 Mad. 39 (40); Chmnasami v. Veeriah, 2 Weir 
2.=;5; Mating Chit, 10 Rang 495, 1932 CrC. 935 (936). 

(2) WTien the Masistrate is clearly of opinion that the evidence for the prosecution 
is on the whole untrustworthy anff that there is no reasonable probability of the case 
ending in a conviction — Harbans v. Fakir Das, 7 C.WN. 77; Tarapada v. KaliPada, 
51 Cal 849: Faitu v Faltu. 26 All 564 (570); Bai Parvali, 35 Bom 163; LachmanV. 
Juala, 5 All 161 (163); Thhumalai, 42 MLJ. 49; Jamal v. Moideen, 1911 MW.N. 
852. 12 Cr-I. T. 20; Naramban 15 LW. 552. A.IR. 1922 Mad 195; Maulu. 4 Lah. 69; 
Dhatam Singh v. Jpti Prosad, 37 All. 955? Md. Abdul v. Baldeo, 44 All. 57; Aibar 
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Mi V. Raja Bahadur. 24 AL J. 133, 27 CrLJ. 2} Ganpat, 46 All 537 (538), 22 AL J. 
411s Ttnkowrt, 1 PL.T. 153, 55 I.C 600; Atdas Tekehand v. Saban, 15 SLR. 1, 
62 I.C. 586, 22.Cr.LJ 670; Nga Hmyin. 1917 U.BR. 3rd Qr. 29, 19 Cr.L.J. 102. If 
the Magistrate is satisfied that the charge is without foundation he is entitled, and indeed 
it is his duty, to discharge the accused, even though the statements of the prosecution 
if accepted at their face value might make out a /irMBc facte ease against the accused — 
Ganpat Lai, 46 All 537 (dissenting from Chtranjt Lai v Ram Lai, 1904 A.\VN. 5). 
Though m case of doubt the Magistrate may be justified in leaving the case for the 
jur^' to decide, still if he is convinced that the evidence is false, it is his duty to discharge 
the accused — Kasim Ali v Sarada, 30 CWN. 336, 27 CrL.J 509, 93 I C. 973, A.I.R. 
1926 Cal. 528 But the Magistrate must exercise a proper discretion in ordering the 
discharge of any person charge^ with a sessions offence. It is not enough for the 
Magistrate merely to doubt some portions of the prosecution evidence He must be 
satisfied that the prosecution will fail and rightly fail in the Sessions Court — Chheda, 
1 O.W.N. 402, 11 OL.J. 664, 25 CrLJ. 1189. 

(3) Where no evidence is forthcoming against the accused, owing to the absence 
of the prosecutor and the witnesses, and the case is not one in which the Magistrate 
ought to adjourn the inquiry the Magistrate should discharge the accused — Tuki 
Mahomed v. Kisto Lai, 15 W.R. 53 

(4) ^Vhen the charge is not so serious as to justify a committal, the Magistrate 
should try the case himself instead of committing it to the Sessions— A/aung Chit, 10 
Rang. 495, 1932 CrC 935 (936): Akmed Shah. 1 SL.R 103 But if a Magistrate 
commits to the Court of Session a case which he himself has jurisdiction to try, he 
must give his reasons for so doing — Ghousbaksh, AIR 1937 Sind 32, 167 IC. 379, 
3? CrLJ 379, 9 RS 181, 31 SLR 403; Sheomangal Pande v Emp , AIR 1940 
Oudh IS, 40 CrLJ. 903, 184 IC 260. 1939 OL.R 596, 1939 OWN. 868 See also 
Note 718 (1) and Note 719, (4) and (5) 

(5) It cannot be said that nose-culting cases should, as a matter of course, be 
committed to the Court of Session (or tnal, although the Magistrate should always 
consider whether he ought not to commit — Istnail Umar v Emp , 39 Cr L J 928, 177 
IC. 647, AIR. 1938 Bom 430, 40 BomLR. 832, 11 RB. Ill, 

.,704. Recording reasons: — A Magistrate discharging an accused person under 
this section riiould record his reasons for so doing But if he omits to record reasons, 
it cannot be said that the order of discharge is illegal — Aung Mtn, 4 L B R 362. 9 Cr.L.J. 
370 (372). In all cases where a Magistrate discharges or commits, he should give his 
reasons for so doing, and it will be proper for the High Court to consider these reasons 
when deciding whether he has exercised his discretion correctly — Maung Hlin v Maung 
Po, 4 Rang. 471, 28 CrLJ. 219 (223). But the Magistrate is not authonsed to write 
a judgment. All that he is empowered to do Is to record reasons for a discharge, if he 
makes such an order, and to pass the order of discharge — Halt Ram v. Ganga Sakai, 
40 All 615, 16 ALJ. 486, 19 CrLJ. 706. 

706. Sub-section (2) — Discharee at early stage: — Sub-section (2) 
relieves a Magistrate from the necessity of going on with an inquiry or trial when he is 
reasonably con\*inced on what has been already deposed to, that a criminal charge 
cannot be sustained— D/ian;i6/jai v. Pyar/i. Ratanlal 201; Thirumatai Vandaya, 42 M.LJ. 
•19, 23 Cr.L.J. 209 The Magistrate can discharge the accused under this clause only 
if he considers the charge to be groundless. An order of discharge passed on the ground 
that no complaint has been made under see 195, i3 illegal. Since the Magistrate has 
no jurisdiction to take cognizance of the case without a complaint under see 193, he has 
no jurisdiction to pass an order of discharge under see. 209 (2). Such an order is 
neither an order of discharge nor one of cUsnussal of complaint under see 203. and 
cannot be rcMSed by the Sessions Judge under see 436 The order of the Magistrate 

amounts to an order that he declines to proceed with the case for want of juri^ction 

Subramania v. Sieamikannu, 37 MLJ. 547, 1933 Cr.C. 566 ( 569), 34 CrLJ. 800, 
Cr.— 48 
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144 I.C. 519, 1933 217, A.I.R. 1933 Mad. 413, 1933 CrC. 366, Ind. RuL 1933 

Mad 424. 

- ^Vhen a Magistrate refuses to frame a charge under a particular section, it is in 
substance an order discharging the accused in respect of an offence under that section 
and IS open to revision by the superior Courts under secs. 437 and 439, Cr. P. C— 
EamTao, 33 Cr.L.J. 558, 137 I.C 904, AI.R. 1932 Nag. 85, 15 N.LJ. 26, Ind. RuL 1932 
Nag. 72, 1932 Cr.C. 435. 

"GTOundless ": — For the meaning of this trord see Note 828 under sec. 253 

707. Revision of order of discharge: — See secs. 436, 437 and the Notes 
thereunder. An order of discharge under Uus section js not a final order, and the offence 
against an accused person who has been discharged may be further inquired into by a 
Magistrate upon further evidence if it be forthcorrung — Mating Htin v. Mg. Po, A Rang 
471, 28 Cr.L J. 219 (221). If an order of discharge is passed by a Presidency Magistrate, 
the High Court can interfere and direct a committal not merely by virtue of the po^cr 
given by sec. 15 of the Charter Act but also by the powers conferred by sec, 439 of this 
Code — Varjivandas, 27 Bom. 84 (following Colville \\ Krishore, 26 Cal. 746 and dis- 
senting from Charoobala v. Barendra, 27 Cal. 126). Compare Note 682 under sec. 203. 

707A. Fresh Complaint: — An accused was discharged under this section 
and the order of discharge was upheld by the Sessions Judge. The order of the Sessions 
Court, by which the application made by the Crown for a committal order, was dis- 
missed, is a bar to the entertainment of a fresh complaint, since by accepting 
complaint the Magistrate is virtually revising the orders of a (l^urt of superior jun^ 
•diction— SIiaA Mahomed. 28 Cr.LJ. 57, 99 I.C. 89. AI.R. 1928 Sind 49, But seeAWul 
Chant, 29 Cal. 412. See also Note 714. 

210. (1) When, upon such evidence being taken and 

When charge is to be examination (if any) being made, 
framed. Magistrate is satisfied that there are sum* 

cient grounds for committing the accused for trial, he shall frame 
a charge under his hand, declaring with what offence the accused 
is charged. 

(2) As soon as such charge has been framed, it shall be 
Charge to be explained explained to the accused, and a 

and copy furnished to copy thereof shall, if he so requires, uc 

accused. given to him free of cost. 

Change: — ^The words "such charge" have been substituted for the words 
cliarge" by sec. 58 of the Criminal Procedure Code Amendment Act, XVIU of 19^^; 
"We have made this verbal amendment to meet a suggestion of the Bengal Govemmen 
— Report of the Select Committee oj 1916. 

708. “Upon such evidence”: — See sec. 208 It is illegal to frame a 

or make an order of commitment without taking all the evidence produced by tn 
accused— A/imflif/, 20 All. 264. If the case is transferred from the Court of one Magis 
trate to another, the latter can commit the case to the Sessions, acting upon the evidence 
recorded by the former — Nanhua, 36 All 315, 12 AL J. 467, 15 CrL.J. 354 

709. Sufficient grounds: — See Note 701 under sec. 209. The words "sufu* 
cient grounds for committing" mean not merely sufficient allegations as to the essenti^s 
of the offence, but such grounds as satisfy the Magistrate as being sufficient to form tn 
basis of a conviction. And a Magistrate can hardly be said to be satisfied that sufficien 
grounds for committing are supplied by the evidence of witnesses, if he is unable to 
believe those witnesses A District Magistrate cannot, therefore, order a Subordinate 
Magistrate to commit a unless it appears that th? latter had no good rea'on to 
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discredit the prosecution witnesses and that thdr evidence was sufficient in law to form 
the basis of a conviction — Rawji, 9 BomLR 225, 5 Cr.LJ. 213 (215, 216). 

The discretion siven to a Magistrate to deade whether there are suffiaent grounds 
for commitment is a judicial discretion and must be exercised with care and on some 
proper ground. If the Magistrate thinks that a case not exclusively triable by the 
Court of Session must he committed, he must state his grounds in the order of com- 
mittal, so as to enable the High Court to judge whether the committal is a sound 
exerase of discretionary power. It is an improper exercise of discretion to add a grave 
charge exclusively triable by a Sessions Court, without sufficient evidence for the mere 
purpose of committing the case to the Sesaons — Mohammad Khan, 11 BomLR. 18, 
9 CrLJ. 163. 

711. Frame of charge: — See section 226 as to the procedure in case of 
commitment without any charge or with an erroneous or imperfect charge 

The procedure of Chap XVIH differs from the procedure of Chap XXI in the point 
of time of framing 'the charge. Under Chap XXI, a charge can be framed long before 
the witnesses for the accused are examined and the prosecution witnesses are cross- 
examined; but under this chapter, a Magistrate cannot frame a charge until he has taken 
a'l the evidence produced by the complainant and the accused, examined all the witnesses, 
compelled to appear by process, examined the accused and allowed cross-examination on 
both sides — Durga Datt, 10 ALJ 144, 13 CrLJ 443 (444) See also Surjya Narain, 
5 CW.N. no (111). 

. The framing of a charge does not amount to an order of commitment, and after 
the charge is framed the Magistrate does not become !unctu$ officto m respect of the 
case He can amend the charge or can proceed with the case himself; he can conuder 
whether he ought to commit or not—Vcnkate$k, 12 BomL.R. 521, 11 CrLJ. 486 He 
can even cancel the charge and discharge the accused See sec 213 (2) and Notes 
thereunder. But once an order of cammtlmenl is p:»sed under sec 213, the Magistrate 
has no power to proceed any further with the case — Venkatesh, supra 

After frame of charge under this section, the accused has no right to cross-examine 
the prosecution witnesses or to examine any further defence witnesses — Ram Ghulam, 
1931 ALJ. 587. 32 CrLJ. 849 ( 850). 

Though it is true that a framing of a charge under a minor section is tantamount 
to a discharge of the accused under a more senous section of the same tjiie or family 
of offences, it is only true if the commission of a more serious offence has been alleged 
from the start and the Magistrate must visualize or have been invited to \isualize the 
possibility of framing the more senous charge — Muhammad, 32 CrLJ. 1029, 133 IC. 
638, A I R 1931 Lah 402, 1931 Ci C 642, Ind. Rul 1931 Lah 814. 

211 . (1) The accused shall be required at once to give in, 

orally or in writing, a list of the persons (if 
deface on tri5f^* "’hom he wishes to be summoned to 

give evidence on his trial. 

(2) The Magistrate may, in his discretion, allow the 

_ * accused to give in any further list of wit- 

Further list. . ° , , , 

nesses at a subsequent time; and, where the 
accused is committed for trial before the High Court, nothing in 
this section shall be deemed to preclude the accused from giving, 
at any time before his trial, to the Clerk of the Crown a further 
list of the persons whom he wishes to be summoned to give 
evidence on such trial. 

Scope : — ^The purpose of this section is merely that the exeoitK’e authorities should 
be able to compel the attendance of surfi witnesses as the accused wished to be summoned 
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in order that Trhen the trial of the case comes on xn the Sessions Court the case caj be 
heard from day to day and no time diould be vrasted — Niamat, 37 CrXJ. 742 (740. 
162 I.C. 976, A.I.R. 1936 Lah. 533, 17 Lah. 176, 38 P.L.R 421, 1936 Cr.C. 553 (F.B.). 

711. Magistrate’s duly to require list; — ^ISTiere the accused vzs iie\a 
informed of the necessity of gi\me in his hst of witnesses at any time or of the fact 
that he had a right to give in any such hst, the pronsion of this section was not coaplieiJ 
with and the accused was not given an opportunity to submit his list of rritnesses- 
Mukammad Sharif, 35 CrLJ. 616, 148 I.C 159, A.r.R- 1934 Lah. 23. 1934 Cr.C 32 
The Magistrate is bound imder this section to require the accused to give a list of the 
witnesses he desires to calL It is not enough to put him the question: "Have jou any 
eridence?"; such a question is ambiguous, and might suggest to the accused only an 
inquiry as to whether he had witnesses ready in Court — Kondi, 7 Bom.LR. 723, 2 
CrLJ. 601. 

Refusal of accused to give list of names of witnesses : — If an accused person, w 
being called upon under sec. 211, declines to give the list, he cannot compel the Map’s- 
trate, after' committal, to issue any summons for witnesses on his behalf. He is, of 
course, entitled to call any witnesses In the Sessions Court, uhom he may have m 
Court, whether or not he has caused such witnesses to be summoned. The Sessi^ 
Judge may then in his discretion cause any witnesses to be summoned on the apphatioti 
of the accused during the trial, and is bound to summon them if he considers that th«r 
cNddence may be material— S/iaiJSrir Alt, 19 All. 502. The accused Is entitled before the 
committing Magistrate to refuse to disclose the names of the witnesses he wishes to w 
at the trial (e.g, for fear that they may be tampered with), and the Magistrate caMw 
force him to disclose their names or the nature of the etndence thej* would be called upon 
to give— ffargovind, 14 All. 242. 

Accused, who has complied with the requirements of this section, and has pu 
in at once his list of defence witnesses, is entitled as of right to hai-e the attendance w 
those witnesses at Sessions trial enforced in the event of their ignoring, or failing W 
comply with the summons. UTien processes have been Issued by the Court it is la 
duty of the Court to enforce them. If the list is not filed at once the Magistrtte w 
have a disaetion to allow or not to allow any such appbeation if it is made on w 
subsequent date. If, however, such an application is made and is allowed, then 
application, whether under sub-sec (1) or sub-sec. (2), will be governed by the 
principle— /ffl/i R/fasA. 31 CrL.J. 695. 124 IC.513. AI.R 1930 CaL 188, I^^OCrul” 
There is no section which gives an accused person an absolute right to hai'C * ^ 
summoned by the Crown, except under this section which applies to the list of . 
handed in the Magistrate's Court — Afisri Lot. 35 Cr.L.J. 591, 147 I C. 1197, 1934 A • 
67, 3 A.W.R. 241, 1934 CrC. 437. A.I.R. 1934 All. 372. 'UTiere a list is filed in 
pliance with the provisions of this section, the accused is as of right entitled to 
the witnesses mentioned in the list summoned in the absence of a finding that they 
any one of them were included in the list for the purpose of A-exation or delay 
defeating the ends of justice— 35 CrLJ. 889 (891), 156 I.C 258, A.i^ 
1935 Sind 69 The Magistrate is perfectly justified, when the matter is brought to ^ 
notice, that certain witnesses were cited only for the purpose of causing N'exation ^ 
delay, in ordering that they should not be compelled to appear in his Court, 
he summoned them previously without semtinising the list — Samirtalha v. RupAuSK 
29 Cr.LJ. 725, 110 IC. 581. AI.R- 1928 Mad 652. . 

The power to accept the supplementary list of witnesses in any case is a 
power and the discretion of the Magistrate is to be exercised m accordance with 
Cr. P. C., and subject to the provisos in that section — Musahru v. Etnp., A 1 R- 
Pat. 355 (358), 21 P.L.T, 13, 1940 P.WLT. 83, 19 Pat. 413. 

It is not desirable that the presentation of the list of defence witnesses should bf 
postponed till the last minute when the Code contemplates that it should be done 
the time when the charge is framed But it is undoubtedly the Magistrates 
see to the obtaining of the list of defence witnesses If the accused are not ready wi 
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their list of witnesses at the date of commitment it is convenient for the Magistrate to 
fix a day perhaps a fortnight hence up to whidi tlw list of witnesses will be received 
so as to prevent the matter escaping the notice of the accused or their legal advisers — 
Musahru v Emp , supra. 

^Vhere there is a perfect excuse for not naming the witness who is required to be 
summoned in the list before the Magistrate, the Sessions Judge ought to exerase his 
discretion in favour of the accused under sec 291, Cr P. C , and under the inherent 
jurisdiction of the Court — Mtsn Ltd, supra Where the accused asked to be given 
summonses to serve themselves and undertook to ask no further adjournment li they fail 
to Serve the witnesses, the Sessions Judge should give them an opportunity to call their 
witnesses — Fazal Hussain, 35 Cr L J. 1(04, 149 I C. 1046, 1934 Cr C 469, A.I R. 1934 
Lah. 250. It is a fundamental prmdple of justice that no person shall be condemned 
unheard and the Courts have always endeavoured to ensure that as .far as possible 
defence witnesses shall he produced and an accused given every chance of establishing 
his defence — Kundantal, supra. See also Bitjnandan, A.I R 1933 Pat 577, 35 Cr.L.J. 
85. 146 I C. 527, 1933 CrC 1344 ated under sec 219 Although an accused person 
may not as of right ask the Court to summon his witnesses, if he has not availed 
himself of the opportunity afforded to him under sec 211, Cr P C , the Sessions Judge 
is not justified in refusing to exercise his discretion to summon defence witnesses merely 
and solely on that ground He is bound to exerose his discretion in accordance with 
certain recognized pnnaples and not in a capricious manner, The cause of justice 
demands that an accused person should have the fullest opportunity to lay his case 
before a Court which tnes him If an application for summoning witnesses is made at 
a late stage of the proceedings necessitating an adjournment and is made with the object 
of delajmg the trial or is otherwise not bona fide, and if the evidence of witnesses who 
are sought to be summoned is not matenal to the case, the order rejecting the applica' 
tioR would no doubt be justified — Hole, 37 CrL.J 108, 159 I C. 587, AIR 1935 Sind 216. 

Where the Magistrate acting under sec 347, Cr P C . amended the charge and 
committed the accused to the Court of Sessions, held that if the accused wished to 
produce fresh defence witnesses, whose names did not occur to him when he was asked 
for a list under sec. 211 (1), Cr P. C, the Magistrate had discretion to summon such 
fresh witnesses— Ram Ghulam, AIR 1931 All 434, 132 I C. 47, 1931 ALJ 587, 1931 
Cr.C. 706, 32 CrL.J, 849, 53 All 692 See also Notes 699 and 906. 

212. The Magistrate may, in his discretion, summon and 
Power of Magistrate to examine any witness named in any list 
examine such witnesses given in to him under section 211. 

713. Discretion of Magistrate: — ^This section gives the Magistrate the 
widest possible discretion to summon and examine any of the witnesses named in any 
list given under sec. 211, even in cases where the accused has reserved his defence for 
the Sessions trial The Magistrate is not bound to record reasons before exennsing his 
powers And the High Court will not interfere unless it is satisfied that a judiaal 
discretion has not been used— fn re Rudra Smgft, 18 All. 380 The Magistrate is not 
bound to examine any witness named m the bst He has a discTeiion to s'lininon any 
Witnesses named in the list given to him under sec. 211 after the charge is framed. 

The accused has no right to have those witnesses summoned and e.xamined Soadai 

^^tan, 6 Pat. 329, 28 CrL J. 709 (712); Kangaya, 36 Mad 321 (323). See also Ftuai v. 
Emp , in Note 697. 

If the Magistrate Is of opinion that the witnesses were included in the list for the 
purpose of vexation, delay or of defeating the ends of justice, he ought to proceed under 
the second proviso of sec. 216— Rojejuar. 16 W.R. 14 But a Magistrate should not 
refuse an application for summons on the ground that the number of witnesses is very 
large — IIuTendra v. Dkabani, 11 Cal 672 (766). 

The discretion of the Magistrate ought not to be interfered with by the Sessions 
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Judge. Therefore, rrhcre the. Magistrate intended to surcmon some witnesses for ths 
accused and to mahe a focal inspection, but had to commit the case to the Sessions at 
the discretion of the Sessions Judge, it iras held that the Sessions Judge’s direction was 
ultra fires as it undid}' intcr/ered with the discrct/on affowed to the Magistrate uiider 
tec 212, and the commitment must be quashed — Mathura, 1906 A.WJ'i. 306, 4 CrXJ. 
452. 


213. (1) When the accused, on being required to give in 

_ , , , a list under section 211, has declined to do 

SO, or when he has given in such list ana tne 
v.’itnesses (if anj') included therein whom the Magistrate desires 
lo examine, have been summoned and examined under section 212, 
the Magistrate may make an order committing the accused for 
trial by the High Court or the Court of Session (as the case may 
be), and (unless the Magistrate is a Presidency’ Magistrate) shall 
also record briefly the reasons for such commitment. 


(2) If the Magistrate, after hearing the witnesses for the 
defence, is satisfied that there are not sufficient grounds for 
committing the accused, he may cancel the charge and discharge 
the accused. 


714. Commitment:- — As to when the Magistrate should or should not commit, 
see Notes 702 and 703 under sec 209. 

\Miere one of the accused is absent when the proceedings are held in which the 
(Ktfer of commitment is made, the order is iUegal— Swr/yo A’croin. 5 C.WN. HO 
but where the accused was allowed to appear by an agent under sec. 205, a commtm^ 
made in the absence of the accused, but in the presence of the agent, is not illesm-" 
Hurnath, 2 W.R. 50. 

The order of«commitraent must be an act done by the Magistrate in the exercise of 
liis own judicial discretion. And it is not in the power of the District Magistrate w 
Sessions Judge to fetter that discretion by any irection or suggestion— 

15 Mad. 39 (40) j Mathura. 1906 A-WJvl. 306, 4 CrJ~J. 4S2. 

Commitment alter discharge : — IVhere a Magistrate after examining four 
for the prosecution, discharged the accused, but subsequently becoming aware that v- ^ 
was a fifth witness, he cancelled his order of discharge, examined the witness 
committed the accused to the Session^ it was held that as there was nothing to sd 
that the accused had been prejudiced, the commitment was not illegal — Anonymciu^>_ 
M.H.C.R. App 40, 2 Weir 258 (259); Dolegobind. 5 CW-N. 169. See also Notes m 
Note 707A. 


Commitment to mong Sessions • — See Note 549 under sec. 177. 

Reasons for commitment : — ^The Magistrate shall briefly record the reasons o 
commitment If a Magistrate commits a case triable by himself, he is bound to reco 
hi3 reasons for commitment, so as to enable the High Court to judge whether 
committal is a sound exercise of discretionary power — Md. Khan, 11 Bom.L.R. io- 
Cr.L J. 163; Nanji, 38 Bom. 114; he must spccificaUy state that the case has 
mitted with a view to the infliction of a hea>ier sentence than he is competent to mni 
— KayemuUa, 24 Cal. 429; he must slate why the case was not disposed of by hims > 
and why the maximum punishment whidi he can impose would not be an adequ 
punishment for the offence — Dhoom Ckand, 8 SL.R. 23, 15 Cr.LJ. 664 (665). 

IJigh Court has jun«diction to quash the commitment, if the hfagistrate gives no reasons 
whatever for the commitment— 38 Bom. 114, 15 BomL.R 999; or gi'^ 
reasons which are bad in \avr~-AchaIdas. 28 BomL.R. 293, 27 Cr.UJ. 4^; BhmO}!. 
42 Bom. 172, 19 Cr.L.J. 342. 
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Commitmeiii of some, trial of others : — ^Where several persons are jointly charged 
vrith the same oRenccs, and it is considered necessary to commit one ol them to the 
Sessions, the most convenient course is that all the prisoners should be committed, and 
not that one person should be committed and the others tried by the Magistrate himself. 
If, however, the Magistrate adopts the latter course, he does not act iUegally — Kalhu 
Ckanchugadu, 2 Weir 258j Anonymous, 1 Weir 448 (449) ; Probodh v. Alohim, 22 Cr LJ. 
480, 61 I C. 1008 (Cal.). 

Joint commitment • — Where several persons are jointly charged with having com- 
mitted an offence, especially m cases of riotmg, etc , where there are two hostile parties, 
each party should he charged and coramilted for trial separately and not all together, 
and the trial should also be separate — Sheikh Bazoo, 8 W.R. 47. But a commitment is 
not to be set aside as illegal, because all the accused, who were charged with distinct 
offences, were jointly committed There is no section in Ch XVIII which requires a 
separate inquiry in such cases. The sections of the Code relating to joinder of charges, 
and the Privy Council ruling in Subtamanta Aiyar, 25 Mad 61, refer to trials only and 
not to commitments. In sudi cases the Sessions Judge should frame separate charges 
and try the accused separately, as if there had been separate commitments — Govindu, 

26 Mad. 592; Salamaftilia/i, 1900 A.W.N 206; Stta, 7 BomL R. 457. 2 CrL.J. 432 (433). 

Expression of oPmon by the Sessions Judge — In the case of a commitment under 
this section it is not open to a Court of Session to express a \new that the evidence 
produced is not sufScient to prove the charge against the accused persons before 
hearing the evidence produced m the case and thus to prejudice the whole matter^ 
Ami Lai, AIR. 1940 All 396 (397), 1940 ALJ. 357. 

715. Sub«8ee(ion (2) — Scope:— A Magistrate is not bound to commit 
merely because he has framed a charge He can cancel the charge if on taking evidence 
after the charge he finds that no case for commitment has been made out — Surjya 
Narain, 5 CWN. 110 (112). But it is not obligatory on the Magistrate to examine 
defence witnesses with a view to reconsidering the necessity for the charge and for a 
commitment— A/MSJ/irw v Ei»P. AIR 1940 Pat 355 (359), 21 PLT 13, 1940 
P.WJ4’. 83, 19 Pat 413 Sub-section (2) is intended to provide for cases where the 
evidence recorded after the charge so changes the aspect of the case as to leave no 
reasonable doubt that a conviction is not sustainable; but it does not apply where 
the evidence for the defence merely casts some doubts on the case — Po Nycn, 1 
L.BR. 348. If the Magistrate after hearing the defence witnesses comes to the con- 
clusion that their evidence rebuts the evidence produced for the prosecution or renders 
it so incredible or unreliable that a conviction will not follow, he may act upon 
his opinion and pass an order of discharge under this sub-section He is not bound to 
commit merely because there wus some pttma facie evidence — Md Abdul v Baldeo, 
4t All. 57, 19 ALJ. 831, 22 CrLJ 703; Akbar AU v Roja Bahadur, 24 ALJ. 133, 

27 CrLJ. 2. This discretion must, however, be carefully exercised, and whenever there 
is a possibility that different Courts might take different views of the evidence, the 
Magistrate, even though he may himself not think the evidence sufficient for a conviction, 
should leave it to the Sessions Court to pronounce finally upon the matter— Aifcar Ah 
V. Raja Bahadur, supra. 

AATiere the Magistrate, erroneously following the procedure for warrant cases, drew 
uo the charge at an early stage, before the cross-examination of the prosecution xntnesscs 
took place, he could cancel the charge, if after the cross-e-xamination of the prosecution 
witnesses he found that no case was made out— S«r;jo A’aram. 5 CW.X. 110 (112). 
The words “witnesses for the defence” In sub-section (2) are vide enough to cover 
evidence extracted by cross-c-xamlnation of the prosecution witnesses; and, therefore, it js 
open to a Magistrate, after he has drawn up a charge, to allow the accuwd to cross- 

examine the wilncs=es for the proscnition. and, as a result, to cancel the charge 

jogendia v AfafiW. 39 Cal 885. 16 CWN. 1155, 13 CrL.J. 774 This case has been 
disapproved of in /faman, 57 Cal 41, 33 CW.N. 535, 1929 CrC 222. 
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214 .- ******* 
This section has been omitted by sec. 10 of the Criminal Law >\mendment Act 
(XII of 1923). It provided that if an European British subject and an Indian subject 
were jointly accused of an offence tnable by a Court of Session, the Magistrate must 
commit the case to the High Court and not to the Sessions Judge. 


215. A commitment once 215. A commitment once 
Quashing made under section <^ia^ing made under section 

•commitments 213 Of section 214 coi^itments 213 * * by a com- 

undersec- , . undersec- . n* • ^ 

tion2l3or by a competent Ma- tionZiSor petent Magistrate 

214. gistrate or by a 214. * * or by a Civil 

Court of Sessfon under section or Revenue Court under section 
477 or by a Civil or Revenue 478, can be quashed by the High 
Court under section 478, can be Court only, and only on a point 
quashed by the High Court of law. 
only, and only on a point of Jaw. 

Change: — The words “or section 214“ occurring in the old section have been 
omitted by sec. 11 of the Cnminal Law Amendment Act, XII of 1923. This is consfr 
quential to the repeal of sec 214. The words “or by a Court. . ,477” have been omitted 
by sec. 59 of the Cr. P. C. Amendment Act XVIII of 1923. This is consequential to 
the repeal of sec 477. 

716. Scopa of section: — This section applies only to commitments made 
"under the two sections specified; therefore, an order of commitment under see. 435 
hnow sec. 437) cannot be quashed under this section— /oger/iwar, 31 Cal. 1; 
commitment can be quashed only under the revisional powers of the High Court— P»r/« 
CAand v. Sampatia, 7 C.\V.N. 327; and in that case the High Court can quash the 
commitment on point of law and not of iocl—Rash Behou. 12 C.W24. 117, 6 CrXJ 
406; Tambi, 12 Bur.L.T. 62. 9 L.B.R. 208, 19 Cr.L.J. 801. Similarly, an order cf 
commitment made by the Sessions Judge under sec. 423 cannot be quashed under this 
section, but can be dealt with by the High Court under its revisionary powers— 
Thet She, 1 Bur.L.J. 520. But a conunilmenl made under an order of the High Court 
under sec 526, clause (iv) can neither be quashed under this section nor under w 
High Court’s revisional powers, as the High Court cannot quash a commitment ofdereo 
by itself— JCflIflgavc. 27 Mad. 54 (56). 

This section does not apply to a commitment which is ab imlio void, eg, n com- 
mitment made by a Magistrate having no jurisdiction over the offence. No reference 
to the High Court is necessary to set aside such a commitment — Alim Mundle, 11 CJ-R- 
55. An illegal commitment, e.g, a commitment in a case falling under sec. J96A without 
Uie sanction of the Local Government, need not be set aside by the High Court. It* 
such a case, the Magistrate can entertain a fresh complaint, after the sanction has been 
obtained, and again proceed with the inquiry under Ch. XVIII — Han Charan, 12 Pst. 
353, 14 P.L.T. 281, 1933 Cr.C 755 (757). 


717. Quashing commitment: — ^This section refers only to a commitment 
actually made. Where a Sessions Judge under sec. 436 (now sec. 437) set aside a 
Magistrate’s order of discharge, and directed a commitment to be made, the High Court 
could interfere in its revisional powers, and muld consider the facts as well as the 


question of law m\-olved — Muthia Cbetty, 30 Mad. 224, 16 MiJ. 529. 

A commitment once made stands unless quashed by the High Court, and if the 
High Court is not moved to quash the commitment, the trial of the persons must take 
place in pursuance thereof. If a trial has already taken place, it serves no purpose to 
impugn the commitment, and it is futile to contend in appeal or in revision that the 


commitment was illegal — Nactr, 7 Lah.LJ. 423, 26 P.LJ?. 767, 27 CrLJ. 134. 
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When commitment cannot be quashed . — A commitment cannot be quashed ajler 
the accused has been put on his Inal and has pleaded to the charge before the Sesaons 
Judge — Sagamfcar, 12 C.LR 120} Haji, 1 SLR. 6, 9 CrLJ. 250? Arokia Padayachi, 
2 Weir 262? A'osim MoUa. 42 CLJ. 114, 26 CrL,J. 1560 (1561), 90 I.C. 440, A.I.R. 
1926 Cal. 410 An illegality in commitment docs not vitiate the trial — Kasim Molla, 
supra. In such a case, .the Judge should proceed aixording to law and dispose of the 
case, or the Public Prosecutor may. with the consent of the Court withdraw the 
prosecution undet sec. 494 — Arokia, “2 Wdr 262 In Sbibo Behata, 6 Cal 584, and Hari 
Charan. 12 Pat 353, 1933 Cr.C 755 (757), 34 Cr.LJ. 938, 145 I C 368, 14 PL.T. 281, 
AIR. 1933 Pat 273, however, it has been held that the High Court can quash a 
commitment at any stage of'a criminal proceeding 

‘Only by the High Court’ . — A commitment can be quaslied only by the High Court. 
X Magistrate cannot quash the commitment and disdiarge the accused even though the 
complainant wishes to compound the case — Jangbtr, 4 All. 150 A Sessions Judge cannot 
set aade the commitment and direct the Magistrate to try the case himself — Bheema, 
16 MLJ 525, 5 CrL.J. 99 (100). 

The Judiaal Commissioner, when sitting m the Sessions division, is not divested 
of his capacity as a High Court Judge, and he has full power to make an order under 
sec. 215 even when sitting as a Sessions Judge — Ulltbai. 17 SLR. 188, 26 CrLJ. 148 

Where the commitment is made to the High Court (Original Criminal Jurisdiction), 
the Appellate Criminal Bench of the High Court cannot quash the commitment In 
Sudi a case the practice is to apply to the Judge exercising original criminal junsdiction 
in the High Court — Phantndra, 36 Cal 48 Thai is. the Judge of the High Court 
sitting in Sessions has power to quash a commitment made to him by a Magistrate— 
Cirish Chandra. 34 CWN 13 (28). 1929 CrC 468, 50 CLJ 408, AIR 1929 Cal. 
756, 57 Cal 1042, 123 IC. 433, 31 CrLJ. 506. Ind Rul. 1928 Cal 321 (FB)? M. I. 
Mamsa v The King. 39 Cr L J. 470, 174 I C 824. 10 R R. 433, AIR 1938 Rang. 105? 
GirisA. 56 Cal 785. 1929 CrC 521. AIR 1929 Cal 777. 120 1C 813, 31 CrLJ 184 
See Maniram, 34 CrL.J 14. 140 IC 485, A I R 1932 Smd 157. 26 SLR 407, 1932 
Cr.C 693, Ind Rul 1932 Sind 189 But m Bhagavathi. 42 Mad 83 (84). the 
Madras High Court held that an application to quash such a commitment should be 
made to the Appellate Side of the High Court and not to a Judge exercising ongtnal 
criminal jurisdiction A similar opinion was expressed m Cohn M Mackey, 53 Cal 350, 
30 CW.N 276, 27 Cr.L J 385, 93 IC 33. A.IR 1926 Cal 470, 43 CLJ. 310 (FB ). 
If an order of commitment is made by the Original civil side of the High Court under 
sec 478, an appeal against the order of commitment may be preferred to the Appellate 
Side of the High Court — Venkataghi v N M. Firm. 43 Mad, 361. 


E0ect of order quashing commitment — ^The primary effect of an order quashing 
the commitment is to supersede any action taken by the Magistrate under sec 210 and 
his proceedings subsequent thereto; and it is neccKary for the Magistrate to go back 
to the point at which he took cognizance of the complaint There is no need for a 
fresh complaint, but it is necessary for the Magistrate to treat the case as a warrant 
case and not as a subject matter of an inquir>‘ under Ch XVHI The Magistrate is 
to begin the trial afresh under see. 252— Cirish Chandra, 34 CW.N. 13 (30), A I.R. 1929 
Cal 756, 1929 CrC 468, 123 1 C. 433 (FB ) The effect of quashing of commitment 
under sec. 215, Cr P. C, is that the case should start again from the beginning. It 
must go on from the point at which the Magistrate took cognizance of the complaint. 
No fresh complaint, hoiwer, need be made— CAaMj&aIsfc, AI.R. 1937 Smd 32 (33), 
167 IC 379, 9 RS 181. 38 CrLJ. 379, 31 SLR. 403. This section errpowers the 
High Court to quash an order of commitment on a point of law, but it does not, in 
any way, restrict the power of the High Court to pass any subsequent order after 
the commitment is quashed. The Hich Court can, therefore, pass an order sending 
the case back to the Magistrate for tnal by himself— SArr Alam, A.I.R. 1933 Bom. 
494, 35 Bom-LR 1062, 1933 Cr.C 1598, 147 1 C 879. 35 Crl.J. 479. 


/ 
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214 .- * * * * * * 

This section has been omitted by sec. 10 of the Criminal Law >\mendment Act 
(XII of 1923) It provided that if an European British subject and an Indian subject 
were jointly accused of an offence tnable by a Court of Session, the Magistrate must 
commit the case to the High Court and not to the Sessions Judge. 


215. A commitment once 
Quashing made under section 

commitments 213 or section 214 

under sec- , . . -k* 

tion 213 or by a competent Ma- 

214. gistrate or by a 

Court of Sessfon under section 
477 or by a Civil or Revenue 
Court under section 478, can be 
quashed by the High Court 
onl)’, and only on a point of law. 


215. A commitment once 
Quashing made under section 
commitments 213 * * by a com- 
u"? 2 Hor petent Magistrate 
214. * * or by a Civil 

or Revenue Court under section 
478, can be quashed by the High 
Court only, and only on a point 
of law. 


Change: — The words "or section 214" occurring in the old section have been 
omitted by sec. 11 of the Criminal Law Amendment Act, XII of 1923. This is con^ 
.quential to the repeal of sec 214. The words "or by a Court . . 477” have been omiliw 
by sec. 59 of the Cr. P. C Amendment Act XVIII of 1923 This is consequential to 
the repeal of sec. 477. 

716. Scope of section:— This section applies only to commitments aa* 
under the two sections speafied; therefore, an order of commitment under sec 4 
I(now sec. 437) cannot be quashed under this section— /i»gesAK»flr, 31 Cal. h ^ 
commitment can be quashed only under the revisional powers of the High Court—P*^ 
Chand V. Satnpalia, 7 C.WN. 327? and in that case ilie High Court can fluam 
commitment on point of law and not of fact — Rash Behari, 12 C.WJ'I. 117, 6 CrX-J- 
406; Tombt, 12 Bur.L.T. 62, 9 L.B.R. 208. 19 Cr.L.J. 801. Siimlarly. an order oi 
commitment made by the Sesaons Judge under sec. 423 cannot be quashed 
section, but can be dealt with by the High Court under its revisionary 
Thet She, 1 Bur.L.J. 520 But a commitment made under an order of the High 
under sea 526, clause (iv) can neither be quashed under this section nor 
High Court’s revisional powers, as the High Court cannot quash a commitment or 
by itself — Kalagava, 27 Mad. 54 (56). ^ 

This section does not apply to a commitment which is ah initio v’Oid, eg, ^ 
mitment made by a Magistrate having no jurisdiction over the offence. No reie 
to the High Court is necessary to set aside such a commitment — Alim Mundle, H ^ ' 

55 An illegal commitment, e g., a commitment m a case falling under sea 196A wiin 
tiie sanction of the Local Government, need not be set aside by the High 
such a case, the Magistrate can entertain a fresh complaint, after the sanction has 
obtained, and again proceed with the inquiry under Ch. XVIII — Hart Ckoion, 12 
333, 14 P.L.T. 281. 1933 CrC. 755 (757). 

717. Quashing commitment: — ^This section refers only to a commit®^^ 
actually made. IV'here a Sessions Judge under sec. 436 (now sec. 437) set asi 
Magistrate’s order of discharge, and directed a commitment to be made, the High U>u ^ 
could interfere in its revisional powers, and could consider the facts as well as 
question of law involved — Mulhia Chetty, 30 Mad 224, 16 MLJ. 529. 

A commitment once made stands, unless quashed by the High Court, and i 
High Court is not moved to quash the commitment, the trial of the persons mvst 
place In pursuance thereof. If a trial has already taken place, it serves no purpose 
impugn the commitment, and it is futile to contend in appeal or in revision that 
commitment was illegal — Naztr, 7 LahLJ. 423, 26 P.LR, 767, 27 CrL.J. 134. 
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Tl'Afn commitment cannot be quashed : — A commitment cannot be quashed after 
the accused has been put on his trial and has pleaded to the charge before the Sessions 
Judge — Sagambar, 12 CLR 120; Ha/i, 1 SLR. 6, 9 CrLJ. 250j Arokm Padayachi, 
2 Weir 262? Kasim Molia, 42 CL.J. 114, 26 CrLJ IKO (1561), 90 IC. 440, A.I.R. 
1926 Cal. 410 An illegality m commitment does not vitiate the trial — Kasim Molla, 
supra In such a case, .the Judge should proceed according to law and dispose of the 
case, or the Public . Prosecutor may. with the consent of the Court withdraw the 
prosecution undet sec 494 — Aroha.'Z Weir 262 In Skibo Behara, 6 Cal. 584, and Han 
Charan, 12 Pat. 353. 1933 CrC 755 ( 757), 34 Cr.LJ 938, 145 IC 368, 14 P.LT. 281. 
AIR. 1933 Pat. 273, however, it has been held that the High Court can quash a 
commitment at any stage of‘a criminal proceeding, 

‘Only by the High Court' : — A commitment can be quashed only by the High Court. 
A Magistrate cannot quash the commitment and discharge the accused even though the 
complainant wishes to compound the case — Jangbtr, 4 All ISO A Sessions Judge cannot 
set ayde the commitment and direct the Magistrate to try the case himself — Bheema, 
16 MLJ 525, 5 CrLJ. 99 (100). 

The Judiaal Commissioner, when sitting in the Sesaons division, is not divested 
of his capacity as a High Court Judge, and he has full power to make an order under 
sec. 215 even when sitting as a Sessions Judge — VtUbai, 17 S L R. 188, 26 Cr L J. 148 

^\’here the commitment is made to the High Court (Original Criminal Jurisdiction), 
the Appellate Criminal Bench- of the High Court cannot quash the commitment In 
such a case the practice is to apply to the Judge exerasing original criminal jurisdiction 
in the High Court — Phanmdra, 36 Cal 48 That is. the Judge of the High Court 
sitting in Sessions has power to quash a commitment made to him by a Magistrate — 
Cirish Chandra. 34 CWN 13 ( 28). 1929 CrC 468. 50 CLJ 408, AIR 1929 Cal 
756, 57 Cal 1042, 123 IC 433. 31 CrLJ 506. Ind Rul 1928 Cal 321 (FB )j A/. I. 
Mamsa v. The King, 39 Cr L J 470. 174 I C 824, 10 R R 433, A I R 1938 Rang 105j 
Girijft, 56 Cal 785, 1929 CrC 521. AIR 1929 Cal 777, 120 IC 813, 31 CrLJ. 184. 
See Mamram, 34 CrLJ. 14, 140 1C. 485, AIR 1932 Sind 157, 26 SLR 407, 1932 
CrC 693, Ind. Rul 1932 Sind 189 But in Bhaganatht, 42 Mad 83 (84), the 
Madras High Court held that an application to quash such a comrrutment should be 
made to the Appellate Side of the High Court and not to a Judge exercising ongmal 
Criminal junsdiction A similar opinion was expressed m Cohn M Mackey, 53 Cal 350, 
30 C W.N 276. 27 CrLJ 385, 93 IC. 33. A I R 1926 Cal 470, 43 CLj. 310 (FB ) 
If an order of commitment is made by the Original civil side of the High Court under 
sec. 478, an appeal against the order of coroinitment may be preferred to the Appellate 
Side of the High Court — Venkatagiri v. H M firm, 43 Mad 361. 

ESecl of order gwasfting commitment : — ^The pnmary effect of an order quashing 
the commitment is to supersede any action taken by the Magistrate under sec 210 and 
hia proceedings subsequent thereto; and it is necessary for the Magistrate to go back 
to the point at which he took cognizance of the complaint Tliere is no need for a 
fresh complaint, but it is necessary for the Magistrate to treat the case as a warrant 
case and not as a subject matter of an inquiry under Ch. XVTII The Magistrate is 
to begin the trial afresh under sec. 252— Cirisft Cftaitdro, 34 CW.N 13 (30), A I.R. 1929 
Cal. 756, 1929 CrC 468, 123 IC. 433 (F.B). The effect of quashing of commitment 
under sec 215, Cr. P. C , is that the case should start again from the beginning. It 
must go on from the point at which the hlagistrate took cognizance of the complaint. 
No fresh complaint, howe\-er, need be made — Ghousbaksh, AIR. 1937 Sind 32 (33), 
167 IC. 379, 9 RS 181, 38 CrLJ. ,379, 31 SLR. 403. This section empowers the 
High Court to quash an order of commitment on a point of law, but it does not, in 
any way, restrict the power of the High Court to pass any subsequent order alter 
the commitment is quashed. The High Court can, therefore, pass an order sending 
the case back to the Magistrate for trial by himself— SArr Atom, AIR. 1933 Bom. 
494, 35 Bom.L.R. 1062, 1933 Cr.C, 1598, 147 I C 879, 35 Cr.LJ. 479. 
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214 / ******* 

This section has been omitted by sec. 10 of the Criminal Law ^Amendment Act 
(XII of 1923). It provided that if an European British subject and an Indian subject 
were jointly accused of an offence tnable by a Court of Session, the Magistrate must 
commit the case to the High Court and not to the Sessions Judge. 


215. A commitment once 215. A commitment once 
Quashing made under section Quashing made under section 

commitments 213 or section 214 Coi^itments 213 * * by a com- 

tiS?2i3o'r by a competent Ma- Son2i?or petent Magistrate 

214. gistrate or by a * * or by a Civil 

Court of Sessfon under section or Revenue Court under section 
477 or by a Civil or Revenue 478, can be quashed by the High 
Court under section 478, can be Court only, and only on a point 
quashed by the High Court of law. 
only, and only on a point of law. 

Change: — ^The words "or section 214” occurring in the old section have been 
omitted by sec. II of the Criminal Law Amendment Act, XII of 1923. This is con^ 
.quential to the repeal of sec 214. The words "or by a Court. . 477” have been offlittw 
by sec 59 of the Cr P. C. Amendment Act XVIII of 1923. This is consequential to 
the repeal of sec. 477 


716, Scope of section: — ^This section applies only to commitments ma 
under the two sections specified: therefore, an order of commitment under sec. w 
'(now sec. 437) cannot be quaked under this section— /cgesAwcr. 31 Cal. h ^ 
commitment can be quashed only under the revisional powers of the High Court— ' 
'Chand v. Sampatia, 7 C.WJ4. 327; and in that case the High Court can quaffl^ 
commitment on point of law and not of fad — Rash Bekau, 12 C.W.N. 117, 6 yW 
406} Tambi, 12 BurL.T. 62, 9 L.B.R. 208, 19 Cr.LJ, 801. Similarly, an orda « 
commitment made by the Sessions Judge under sec. 423 cannot be quashed under ^ 
section, but can be dealt with by the High Court under its rcvisionary powers— 
Thet She, 1 Bur.L.J. 520. But a commitment made under an order of the High 
under sec 526, clause (iv) can neither be quadied under this section nor under 
High Court’s revisional powers, as the High (^urt cannot quash a commitment or 


by itself— Xa/ogara, 27 Mad 54 (56). 

This section does not apply to a commitment which is ab inUia void, eg, ^ 
roitment made by a Magistrate having no jurisdiction over the offence. N® „ 
to the High Court is necessary to set aside such a commitment — Aim MundU, H ^ . 

55 An illegal commitment, e g, 9 commitment in a case falling under sec. 196A wi 
the sanction of the Local Government, need not be set aside by the High 
such a case, the Magistrate can entertain a fresh complaint, after the sanction has 
obtained, and again proceed with the inquiry under Ch XVIII — Hau Charan, 12 ^ • 


353, 14 PL.T. 281, 1933 CrC. 755 (757). 

717. Quashing commitment: — This section refers only to a 
actually made. Where a Sesrions Judge under sec. 436 (now sec 437) set aa 
Magistrate’s order of discharge, and directed a commitment to be made, the High CO^ 
could interfere in its revisional powers, and could consider the facts as well as 


question of law involved — Mulhia Cketty, 30 Mad. 224, 16 MLJ. 529 . 

A commitment once made stands, unless quashed by the High Court, and i 
High Court is not moved (o quash the commitment, the trial of the persons must 
place in pursuance thereof. If a trial has already taken place, it sers'es no purpose 
impugn the commitment, and U is futile to contend in appeal or in revision that 
commitment was illegal— NoeiV, 7 LahXJ. 423, 26 P.L.R. 767, 27 Cr.L.J. 134. 
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tt'Acn commitment cannot be guashed A commiteent cisrcl be gusshed alter 
the accused has been put on his trial and has pleaded to the charse before the Sessions 
Judge— Segamfear, 12 C.LR 120; Haji. 1 SL.R. 6, 9 CrL.J. 250; Aroiia Pcdajacki. 
2 IVeir 262; Kasim Molla. 42 CL.J. 114, 26 CrUJ. 1560 C1561). 90 I.C. 410. A.I.R. 
1^26 Cal. 410 An illegality in comnuiment does not sntiate the trial— A'ojim McUa, 
supra In such a case, the Judge should proceed according to law and dispose of the 

or the Public Proaec’jtor may with the consent of the Court withdraw the 
prosecution under sec. 494— Aroiia. 2 Weir 262. In Shtbo Behara, 6 Cab 581, and Ilari 
Charan.‘l2 Pat. 353, 1933 Cr.C 755 (757), 34 Cr.LJ 938, 145 I.C 363. 14 P.L.T. 281, 
A.I.R1933 Pat. 273, however, it has been held that the Hi^ Court can quash a 
commitment at any stage of a criminal proceeding 

'Only by the High Court' — A coiranitment can be quashed only by the High Court. 
A Magistrate cannot quash the commitment and discharge the accused even though the 
complainant wishes to compound the case — Jangbir, 4 All. 150 A Sessions Judge cannot 
set aside the commitment and direct the Magistrate to try the case himself— 

16 MLJ. 525. 5 CrLJ 99 (100). 

The Judiaal Commissioner, when sitting m the Sessions division, is not divested 
of his capacity as a High Court Judge, and he has full power to malce an order under 
sec. 215 even when sitting as a Sessions Judge—l/r/ifcai, 17 S L R 188, 26 Cr,L J. 148. 

IVTiere the commitment is made to the High Court (Original Criminal Jurisdiction) 
the Appellate Criminal Bench of the High Court cannot quash the commitment In 
such a case the practice is to apply to the Judge exercising original criminal jurisdiction 
in the High Court— Piiawmrfra, 36 Cal 48 That is. the Judge of the High Court 
sitting in Sessions has power to quash a commitment made to him by a Magistrate— 
Gtrish Chandra, 34 CWN 13 (28), 1929 CrC 468, 50 CLJ 408. A.I R 1929 Cal 
756. 57 Cal 1042, 123 1C 433, 31 CrLJ 506, Ind Rul 1928 Cal 321 (FB ); M j 
Mamsa v. The King. 39 Cr L J 470, 174 I C 824, 10 R R 433. A I R. 1938 Rang lOsi 
Gtrisii. 56 Cal 785, 1929 CrC 521. AIR 1929 Cal 777, 120 IC 813, 31 CrL.J. 184 
See A/anirtf«, 34 CrLJ. 14, 140 IC 485, AIR 1932 Sind 157, 26 SLR 407 1932 
Cr.C 693, Ind Rul 1932 Sind 189 But in Bkagavathi, 42 Mad 83 ( 84) the 
Madras High Court held that an application to quash such a commitment should be 
made to the Appellate Side of the High Court and not to a Judge exercising original 
criminal ]unsdiction A similar opinion was expressed in Cohn M. Mackey 53 Cal 3';n 
30 C.W.N. 276, 27 CrLJ 385, 93 IC. 33. AIR 1926 Cal 470, 43 CLj’ 3lo (FB) 
If an order of commitment is made by the Original civil side of the High Court unde 
sec. 478, an appeal against the order of commitment may be preferred to the Annell 
Side of the High Court — Venkatagm v N M Firm, 43 Mad 361 ^ ^ 

ESect 0/ order quashing commitment —The primary effect of an order quash’ 
the commitment is to supersede any action taken by the Magistrate under sec 210 d 
hi3 proceedings subsequent thereto; and it is necessary for the Magistrate to go 
to the point at which he took cognizance of the complaint. There is no need fo^*^ 
fresh complaint, but it is necessary for the Magistrate to treat the case as a warra t 
case and not as a subject matter of an inquiry under Ch. XVIII. The Magistrate ’ 
to begin the trial afresh under sec, 25Z—Chish Chandra, 34 (2.W.N. 13 (30) AIR 1010 
Cal 756, 1929 CrC. 468, 123 I C, 433 (F.B), The effect of quashing of’conumtm ! 
under sec 215, Cr. P. C., is that the case should start again from the beginning 
must go on from the point at whidi the Magistrate took cognizance of the comol ’ 
No fresh complaint, howex'cr, need be xtad^Ghousbaksh, AIR. 1937 Smd 32 
167 IC. 379, 9 RS. 181, 38 CrLJ .379, 31 SLR. 403. This section empowers iK 
High Court to quash an order of comnutment on a point of law, but it does not 
any way, restrict the power of the High Court to pass any subsequent order ) 
the commitment is quashed. The High Court can. therefore, pass an order send 
the case back to the Magistrate for tnal by Imnself— SAer Mam. A.I.R. 

49 (, 35 Bom.LR. 1062, 1933 Cr.C 1598. 147 IC 879, 35 CriJ. 479. 
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The Magistrate cannot question the legality of the order of the High Court quasliing 
th<- commitment — GirtsA Chandra, supra. 

718. Point of law: ^The Ifigh Court, cannot quash a commitment made 

under secs. 213 and 478 except upon a point of law — Coda Ram, 15 A LJ. 756, 19 Cr.L J 
224; Ramasivajm Goundan, 39 Cr.LJ. 894, 177 IC 494, 1938 M.W.N. 577, 48 MLW. 
139, 11 RM. 330, A.I.R. 1938 Mad. 675, 1938 M.Cr.C 67; Rashbehari, 12 C.WJ^, 
117, 6 CLJ. 760, 6 Cr.LJ. 406; Mthi JM. A.I.R. 1940 AU. 396 (398). Though an 
appeal lies under clause 15 of the Letters Patent from an order of commitment made 
under sec. 478 by a Judge of the High Court in the original civil side, the order 
cannot be set aside except on a point of law — Venkatagiri v. N. M. Ftrm, 43 Mad. 361. 

The High Court can quash a commitment on the following points of law : — 

(1) Where the Magistrate who committed the case \7a5 competent to try it hunself 
and to inflict adequate punishment for the offence — Dhaiam Sntgh, 3 ALJ. 14, 3 Cr.LJ. 
94; fagmohan. 6 ALJ. 989, 11 CrL.J. 54; lUlibai, 17 SL.R. 188. 26 Cr.L.J. 148. 83 I C 
708, AI.R 1924 Sind 61; AUahobad, 31 Cr.L.J. 596, 123 IC. 702. A.I.R. 1930 Siod 
145, 24 SL.R 157; Kesar, AI.R. 1932 Lah 263, 33 P.L.R. 185. 138 I C. 701, 1932 
Cr.C 328, 33 CrL.J 680; Mir Ahmad v. Madan Lai. A.IR. 1936 Pesh 139; Ghm- 
boksh, A.IR. 1937 Sind 32, 167 I.C. 379. 38 CrLJ. 379, 9 R.S 181, 31 SLR. 403; 
ircroo, 39 Cr.L.J. 507, 174 I.C. 920, 10 R-S. 271, A.I.R. 1938 Smd 79. The failure of 
a Magistrate rightly to exerdse hjs jurisdiction under sec, 347, Cr. P. C., is a question 
of law on which a commitment wrongly made by him can be quashed under sea 215, 
Cr, P. Code. Failure to exercise junsdiction under see. 254, Cr. P. C., is as much as 
the wrongful exerdse of jurisdiction under sec. 347, Cr. P. C , a point of law on whidi 
a committal can be quashed— GAowAoAsA, supra; Utltbai, supra. See also Note 703 (4) 
and Note 719 (4) and (5). 

(2) ^Vhere the case was triable exdusively by the Magistrate, and the Session 
Court had no jurisdiction over It, eg., a commitment for an offence under the Opium 
Act (Act I of \8n)^chade, 19 All. 465 (466); or under Madras Act I of 1866- 
Donoghue, 5 MHCR. 277; or under sec 29 of Police Act V of mi—Indrobeer, 

1 WR. 5, 

(3) Where a case tnable by the Magistrate has been committed by him merely on 
the ground of its connection with another case v/hich has been committed to the Sessions 
—Asha Bhatht, 15 Bom L.R 998, 14 CrLJ 657 (658). See Note 695. 

(4) When there is absolutely no evidence sufficient to establish an offence and 
warrant a commitment (absence of evidence being a question of law and not of 
Chandra Kumar, 2 Cr.LJ. 46, 2 Cr.LJ 383; Jagannath, 3 O.W.N. 308 (Sup). 28 
CrLJ. 137; Nga Hmyin, 19 CrL.J. 102. 3 U.B.R 29; Tambi, 9 LB.R. 208, « 
Cr.LJ 801; Jageshwar, 5 C.WN. 411; Narotam, 6 All. 98; Ghansham, 31 P-LR- 
348, 31 CrL.J. 814. But see Note 719 (2) below. 

(5) IVhere the commitment tos made in the absence of the accused — Suiya Naiam, 
5 C.W.N, 110 (113). 

(6) Where the commitment was based on evidence recorded in the absence of the 
accused (i.e., while the accused was not arrested on the charge at all) — Chinnappa>u 

2 Weir 259 (260) ; Belli Gowdtr. 36 Cr.L J. 319, 153 I.C. 256. 1934 Xf.WJ4. 1095, A UL 
1934 Mad 691, 1934 CrC. 1306. 

(7) WTiere the commitment was made by the Magistrate not in the exercise of his 
own discretion but at the suggestion of the District Magistrate or Sessions Judge— 
Mathura. 1906 A.W.N. 306, 4 CrXJ. 452; Munhami. 15 Mad. 39 (40). 

(8) MTiere the commitment was made without examining the witnesses for 
defence— A/d. fiadi. 26 All 177 (178); Ahmadi. 20 All. 264; Nga Khaing. 6 Rang 531, 
30 CrL.J. 1; Jhana, A.IR. 1934 Lah. 610, 35 PL.R 612, 36 CrL.J 410. 153 IC. 436. 
1934 CrC. 942; Kumvar Jaswanl Singh. 46 AH 137. 

(9) MTiere the Magistrate committed the approver who had broken the conditions 

»r nnrri/^n V.:... ^< 1 . •>1 n/>m. 493i BriJ 
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Naraht, 20 All 529; or where sudi approver was committed before the trial of the other 
accused was finished — Sudra, 14 All 336 

(10) ^Vhe^e the Magistrate gave no reasons whatever for the commitment, or gave 
reasons whicli are bad in law — Aclmldas, 28 BomLR 293, 27 CrLJ. 479; Nanji, 38 
Bom. 114, 14 CrL.J. 609; Bhwiait, 42 Bom. 172. The mere fact that the committing 
Magistrate did not give his reasons for committing the case when there was a (sec 30) 
Magistrate in the district, cannot make the commitment illegal — Indoo, A I.R 1934 
Lah. 326 See also Note 719 (5). 

(11) The fact that the committing Magistiate had no territorial jurisdiction over 
the offence is a question of law But the commitment is valid inspite of the want of 
territorial jurisdiction, unless a failure of justice has m fact been occasioned by such 
commitment — Nga Taung, 7 BurLT 26, 15 CrLJ 270; Abbi Reddt, 17 Mad. 402 
(403). 

(12) Where tlie comrmtting Magistrate held the inquiry without the certificate of 
the Political Agent (sec. 188) which was necessary in the case — Ram Charan, 5 Lah. 
416 (420), 27 CrLJ 218; A^aram. 41 All 452 (454); Kathaperumal. 19 Mad. 423 
(425); Ram Sundar. 19 All 109 (110); BulaStttgh. 7 Lah 396, 27 CrL.J 1168 

719. What are not proper grounds for setting aside commitment: — 
(1) The High Court cannot set aside a committal merely because the Magistrate 
made a joint commitment of several accused, instead of making separate commitments— 
Govinda, 26 Mad 592; Salamatullak, 1900 AWN 206, Stta, 7 BomLR. 457, 2 CrLJ. 
432 (433) 

(2) A commitment can be quaked only on a point of law and cannot be quashed 
on the ground that there was no evidence on the committing Magistrate’s record to 
sui>tain the charge — Scfemcn. 13 BomLR 201, 10 I C 802, 12 CrLJ 256; Ctrish 
• Chandra, 3A CWN 13 (28). AIR 1929 Cal 756. 1929 CrC 468. 123 IC 433 (FB ); 
Maroti, 36 Cr L J 1389, 158 I C 537. 18 N L J 227. 1935 CrC 1099, A I R 1935 Nag. 
202; Ismail, 26 CrLJ 1045 (1047), 87 1C 965. AIR 1925 Nag 409. Ilassan Dm, 
32PLR 581, 32 CrLJ 867 (868).132 IC 380.AIR 1931 Lah 467, 1931 CrC 691, 
Ind Rul 1931 Lah 572 (dissenting from Ghansham, 31 PLR 348, 31 CrLJ 814); 
Waroo, 39 Cr L.J 507, 174 I C 920. A I R 1938 Sind 79. 10 R S 271 . Mtht Lai, A I R. 
1940 All 396 (397), 1940 ALJ 357 In dealing w,th an application under Ws 
section the High Court is not required to appreciate the evidence but it proceeds on 
the assumption that the facts as staled in committal order will be proved at the trial. 
All that the High Court is required to apply its mmd to, is that assuming that the 
facts are proved, do they justify the conviction of the accused or not ’ As so stated 
the point at issue before the High Court is a point of law pure and simple — Mamtam, 
34 CrLJ 14, 140 IC 485, AIR 1932 Smd 157, 26 SLR 407, 1932 CrC, 693, 
Ind Rul. 1932 Smd 189 In re Sessions Judge, 27 M L J 593, 15 CrLJ 665 (dissenting 
from 6 All. 98); so also, a commitment cannot be quashed because of doubts as to the 
credibihty of the evidence for the prosecution, if there is in fact some evidence which 
would justify the Sessions Judge in leaving the question of guilt or innocence to the 
jury — Mahomed Moideen, 1 Rang 526, 25 CrLJ 261, 76 IC 821, AIR 1924 Rang 
165; Naieal Ktshore, 30 CrLJ 519, 115 IC 692, 10 PLT. 101, A.IR 1929 Pat 121, 
Ind. Rul 1929 Pat 244 A commitment cannot be quashed merely on the ground 
that the evidence was doubtful The proper course in such a case would be for the 
District Magistrate to instruct the Public Prosecutor to withdraw from the prosecution 
under sec. 494 — Nga Taimg, 7 BurLT 26, 15 CrLJ, 270 See also Maroti, supra. 

There may be cases in which there is no eiudence to warrant a commitment; 
then there may be another class of cases in whidi commitment is made on no legal 
e\ndence at all In such cases action may be taken under this section. The High 
Court however will not quash commitments where there is a prtma facte case against 
the persons who have been committed to take thar trial to a Court of Session. In 
such cases no legal question arises and so the High Court has ro power to quash 
the commitment. The commitment of the accused therefore canrot be quashed because 
of tlie possibility of the Sessions Judge’s holding in fas-our of the accused and against 
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the prosecution after he has heard the evidence. Under the law a very valuable 
right has been given to the parties to have their cases under certain sections derided 
by a Court of Session rvith the ai^ of assessors or jury and when the accused persons 
have been committed to the Court of Sesaon by the committing Court then that 
commitment cannot possibly be quashed because the Court of Session is of opinion 
that eventually the prosecution case may not be proved — Mthi LaJ, AIR. 1940 AH. 
396 (397, 398), 1940 AL.J. 357. 

A commitment cannot be quashed on the ground that the Magistrate committed the 
case without weighing the evidence himself and deliberately leaving to the Court of 
Session to decide whether the guilt of the accused had or had not been pros'ed on the 
evidence on record — Muhammad Khan, 34 CrL.J. 39, 33 P.LR. 1068, 140 IC. 539, 
A.I R. 1933 Lah. 39. 1933 Cr.C. 119, Ind. Rul 1933 Lah. 7. The High Court will not, 
sitting as a Revisional Court, dedde whether the statement of a witness should or should 
not be believed and will not quash the commitment after such consideration— Bu/ 
Chand, 49 All. 181. 

(3) The fact that some of the accused were committed vhile other persons who 
were acting in concert had not yet been arrested is not a ground for setting aside the 
commitment — Ramasami, 7 ML.T. 187, 11 Cr.L.J. 333. 

(4) The High Court cannot Interfere when the Magistrate, being of opinion that he 
cannot adequately punish the accused, exercises his discretion by committing the case 
to the Sessions— 11 AL.J. 439, 14 CrL.J. 304j Umroi. AI.R. 1934 Oudh 
185, 1934 OL.R. 328, 11 OWN. 556, 148 IC. 653. See also Note 703 (4) and Note 
718 (1). 

(5) The High Court cannot quash a commitment where the Magistrate, tbo’Jgh 
he can inflict the maximum sentence provided for the offence, commits the case, beini 
of opinion that it should for other reasons be tried by a Court of Session— 

42 Mad 83, 85 M.L.J. 55§j Ghani. 14 SL.R. 85. 21 Cr.LJ. 791. The commitment of a 
case exclusively triable by a Court of Session is legal and cannot be quashed merely 
because the Committing Magistrate could give sufficient punishment by acting under 
sec. 30, Cr P. C.— A/i> Ahmad v Madan Lai, A I.R. 1936 Pesh 139, 37 Cr.LJ. 832. 
163 IC 611. See also Indo. AI.R 1934 Lah 326. 150 IC. 769, 36 P.L.R. 218. But 
see Asha Bhatbi, 15 BomL.R. 998, 14 Cr.LJ. 657 (658), cited under sec. 207. 

(6) A commitment will not be quashed on the ground that the committing Maps* 
trate has failed to observe the provisions of sec. 360 in respect of some of the witnesses; 
in such a case, the trial Court will be directed to recall the witnesses in respect o* 
whom sec. 360 was not complied with, and to comply witE those provisions so far as 
these witnesses are concerned — Abdur Rahim, 29 C.WN. 698, 26 Cr.LJ. 1276. (Any 
irregulanty in following the provisions of sec. 360 will now be cured by the ruling of 
the Pnvy Council in Abdul Rahman, 5 Rang. 53). 

(7) IVhere there has been a commitment for the trial of charges some of which 
are triable by a Sessions Court and others tnable by a Magistrate, the fact that during 
the trial the diargcs for the Sessions offences are withdrawm, is not a ground for Mttmg 
aside the order of commitment and taking away the accused’s right to a tnal by jury— 
Monmotha, 31 C.W.N. 144, 28 CrX J. 141. 


216. When the accused has given in any list of witnesses 
Summons to .vitnesse, “"der section 211 and has been com- 
for defence when accus^ mitted , for trial, the Alagistratc snail 
is committed. Summon such of the witnesses included 

the list, as have not appeared before himself, to appear before 
the Court to which the accused has been committed: 

Provided that, where the accused has l)ecn committed to the 
High Court, the Magistrate may, m his discretion, leave such 
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witnesses to be summoned by the Clerk of the Crown, and such 
witnesses may be summoned accordingly : 

Provided also, that if the Magistrate thinks that any witness 
Refusal to summon un- 's included in the list for the purpose of 
necessary witness unless vexation Of delay or of defeating the ends 
deposit made. justice, the Magistrate may require the 

accused to satisfy him that there are reasonable grounds for 
believing that the evidence of such witness is material, and, if he 
is not so satisfied, may refuse to summon the witness (recording 
his reasons for such refusal), or may, before summoning him, 
require such sum to be deposited as such Magistrate thinks neces- 
sary to defray the expense of obtaining the attendance of the 
witness and all other proper expenses. 

719A. “Shall summon”: — ^WTiere the accused has made an application for 
summoning witnesses, the Magistrate must deal with the application and pass an order 
eitlier granting the prayer of the petition, or refusing it (under the second proviso). 
He should not simply order the application to be filed — Bhomar v Digambar, 6 C.W.N. 
518. ^Vhere a witness once summoned failed to appear, there being some delay m the 
service of summons, the Magistrate is bound to make a second attempt (the first 
attempt being a nominal one) to secure the attendance of the absent witness— 

4 AH. 53 It appears from this section as well from sec 217 that the intention of the 
Legislature is to cast upon the Crown the charge of securing the attendance of witnesses 
whom the accused intends to examine at the tnal In a warrant case the accused has 
to summon his own witnesses and see to their attendance But m a Crown prosecution, 
when the list is filed before the committing Magistrate, the witnesses named therein 
must be summoned and made to be present, and if they are not present their attendance 
has to be secured by some means by the Crown— Mamud, 58 Cal 412, 34 C WX 
1014 (1016), 32 Cr.LJ. 3l6i ^Ulktal Uossetn. 31 CrL J. 1077, 126 I.C 720, AI.R, 1930 
Cal 362 See also Notes under see. 211 

720. Second proviso: — ^the second proviso is not intended to enable the 
Magistrate to inquire generally into what the defence of the accused is to be, and to 
consider whether on learning the nature of the defence he is absolutely to abstain from 
summoning the whole of the witncs'ics aled by the accused. The meaning of this 
proviso is that if among the persons named by the accused as witnesses the Magistrate 
considers that any particular witness is included for the purpose of vexation and delay, 
he is to exercise his judgment and inquire whether sudi witness is material — Rajeoomar, 
3 Cal 573 The Magistrate cannot require the accused person to satisfy him that the 
evidence of the witnesses to be summoned is material, unless he thinks that the witnesses 
were included in the list for tlic purpose of \*exation or delay— o) Kantit, 8 All 
668 (671). 

f?e/HSoI to summon witnesses — The accused is entitled to have the witnesses 
mentioned m the list summoned and examined, and the only ground on which a Magis* 

. trate can refuse summons is when he thinks that the witnesses have been included in 
the list for the purpose of xe.xation and delay. If the witnesses named in the list are 
persons who have already given evidence on a prexnous occasion, the Magistrate should 
not refuse to summon those witnesses on the mere assumption that their cs-idence would 
not be reliable or material— Aforiiiagi Rtddi, 2 AYeir 263 (264) j V'irajami. 19 Mad. 375 
(381). Again, the fact that the accused stated that he did not wish to examine 
witnesses when the case closed, would be no reason for refusing to summon them to 
meet fresh evidence which had been taken by the Magistrate after hearing the arguments 
of the defence— Dcf/a Mahlon v. Sho Drof. 6 Cal 714 (715). 
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The discretion of not summoning any witness named in the list submitted to the 
Magistrate by the accused vests in the comniitting Magistrate and not in the Sessions 
Judge. The latter is not justified in refu^g to call any such witness-~/?a« 

58 Cal. 412, 34 C.\V.N. 1014 (1016). 

Recording Teaso»$ for refusal : — ^^Vhen a Magistrate refuses to summon witnesses, 
he must record his reasons for sudi refusal; and the reasons must show that the endence 
of such witnesses is not material. The fact that the Magistrate thought that the 
reasons assigned by the accused for summoning a witness were insufficient, is not a 
good ground for supposing that the e\udencc of the witness was not material, and for 
refusing to summon him — Raja oj Kantit, 8 AIL 668 (671). 

See also Notes 699 and 712. 

Order to deposit expenses : — ^Though the hfagistrate is competent to refuse to 
summon witnesses, still he should fix the amount which he considers necessar>’ to defray 
the cost of the attendance of persons named in the list and intimate his readmess to 
issue summons on that amount being deposited — Subbaraya, 4 hI.H.C.R. 81. An order 
relusing to issue summons should be sparingly passed; and such an order is improper 
in a case where the accused is unable or unwilling to deposit money and in consequence 
is con\*icted without his witness being heard, especially if the case is one in which a 
severe sentence Is inflictcd~(?adM, 1898 P.R. 7. 

This section undoubtedly permits of fees being levied, where the Magistrate thinks 
necessary, for process-fees, but only if the Magistrate thinks that the witness is included 
in the list for the purpose of vexation or delay, or of defeating the ends of justice— 
Mg San Nyein, 27 Cr.LJ. 415, 93 IC. 79. A.I.R. 1926 Rang. I3. 4 Bur.L.J. 187. 

217 . (1) Complainants and witnesses for the prosecution 

Bond of complainants and defence, whosc attendance before the 
and witnesses. Court of Session or High Court is necessary 

and who appear before the ^lagistratc, shall execute before him 
bonds binding themselves to be in attendance when called upon 
at the Court of Session or High Court to prosecute or to, give 
evidence, as the case may be, 

(2) If any complainant or witness refuses to attend before 
Detention in custody in ‘hc Court of Session or High Court, or to 
case of refusal to attend execute the bond above directed, the JViagiS' 
or to e.xecute bond. custody Until _hc 

executes such bond, or until his attendance at the Court of Session 
or High Court is required, when the Magistrate shall send him 
in custody to the Court of Session or High Court, as the case 
may be. 

721. ^‘Whose attendance Is necessary”: — There is no law which obliges 
the committing Magistrate to cause the attendance at the Sessions Court of every one 
of the witnesses examined by him, irTCSpecti%*e of their evidence being material for the 
prosecution It is for the hfagistrate to judge as to the necessity of the attendance o 
those witnesses — Naik Lai, 18M AW.N. 37. 

The words “whose attendance before the Court of Session or High Court is necessary 
and who appear before the Magistrate” indicate that only those witnesses who app^*" 
before the Magistrate can be bound dow-n to appear before the Sessions Court. It 
clearly shows that witnesses who do not appear before the ^^ag:st^ate can appear 
the Court of Session, the only disadvantage to the prosecution being that they cannot 
bound down so to appear— AVamo/. 37 Cr.Lj. 742 (744). 162 I.C 976. A.I R- 1936 
533, 17 Lab. 176, 38 PX.R. 421, 1936 Cr.C ^ (F.B.), 
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218. (1) When the accused is committed for trial, the 

^Magistrate shall issue an order to such 
be person as may be appointed by the Provin- 

cial Government in this behalf, notifying the 
commitment and stating the offence in the same form as the 
charge, unless the IMagistratc is satisfied that such person is 
already aware of the commitment and the form of the charge; 
and shall send the charge, the record of the inquiry and any 
Chars., etc. to be tor- weapon Or other thing which is to be pro- 
ijrarded to High Court or duced in evidence, to the Court of Session 
Court of Session- qj. the commitment is made to the 

High Court) to the Clerk of the Crown or other officer appointed 
in this behalf by the High Court. 

(2) When the commitment is made to the High Court and 
Ershsh translation to any part of the record is not in English, an 
be fonrarded to High English translation of such part shall be 
forwarded with the record. 


Amendment: — rvords “Protnneial Government” have been substituted (or 
"Local Government” by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order. 1937. 


219. (1) The Magistrate 
_ ^ may, if he thinks 

summon sup- ht, summon and ex- 
plenientary amine supplemen- 
■wi nesses. witnesses after 

the commitment and before the 
commencement of the trial, 
and bind them over in manner 
hereinbefore provided to appear 
and give evidence. , 


(2) Such examination shall, 
if possible, be taken in the pre- 
sence of the accused, and where 
the Magistrate is not a Presi- 
dency Jilagistrate, a copy of the 
evidence of such witnesses 
shall, if the accused so require, 
he given to him free of cost. 


219. (1) The committing Ma- 
gistrate or, in the 
Powerto absence ofsuchMa- 

“oy other 

witnesses Magistrate empow- 

ered by or under 
section 206 may, if he thinks 
fit, summon and examine sup- 
plementary witnesses after the 
commitment and before the 
commencement of the trial, and 
bind them over in manner 
hereinbefore provided to ap- 
pear and give evidence. 

(2) Such examination shall, 
if possible, be taken in the pre- 
sence of the accused, and where 
the ^lagistratc is not a Presi- 
dency Magistrate, a copy of the 
evidence of such witnesses shall 
* * be given to the accused 
free of cost. 


Change: — ^Tlic italicised words m sub-section (1) have been substituted for the 
words 'Tlic Magistrate’ by s. 60 of the Criminal Procedure Code Amendment Act, X^^II 
<?f 1923. This amendment pro\-ides that the suppleinentar\* witnesses may be examined 
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not only by the committing Magistrate, but by another Magistrate in his absence who 
is empowered to commjt for trial. 

The words “if the accused so require" occurring in sub-sec. (2) of the old section 
have been omitted by the same Amendment Act. The accused is now given an absolute 
right to a copy of the evidence. 

722., Scope: — ^This section provides for cases in which there may be acd- 
dental gap in the evidence In such a case, the Sessions Judge may call additional 
evidence at the trial under sec. 540 or the committing Magistrate may himself take 
steps, before the trial, under sec 219 to supplement the evidence— 23 Cr.LJ. 
79 (Oudh). 

The power of the committing Magistrate to call and examine supplementary witnesses 
ceases with the commencement of the trial. After the trial has commenced, the Sessions 
Judge can cause witnesses to be summoned before himself or under certain circumstances 
have them eTamined by commission. But he cannot direct the committing Magistrate 
to call additional witnesses and hold an inquiry — Hassan, 1888 P.R. 29. If, after 
receiving the order of commitment, the Sessions Judge, in view of the Magistrates 
recorded opinion, thinks that further evidence should be taken, the proper course is to 
point out to the committing Magistrate that he should summon and e.'camine any 
supplementary witnesses who can give evidence and bind them over to appear at the 
trial, and not to send the case to the Magistrate after the conclusion of the trial and 
after the opinions of the assessors have been taken— /lu’flfiAan, 1892 P.R. 4. 

This section provides for the taking of supplementary evidence after commitment 
but before the trial, and there is no provision that the charge can be altered of a ftesh 
committal order made by the Magistrate of his own motion, after the taking of su* 
evidence. And so, though the additional evidence may be.recorded by the committing 
Magistrate, it forms no part of the record upon which the accused has been, or could 
have been, committed for trial— Deogi Reddi Aukantma, 34 CrL.J. 278 ( 282 ), It 
138, 1932 M.\V.N 1162, Ind Rul. 1933 Mad. 199. A.I.R. 1933 Mad. 247, 1933 CrC 
374, 65 M.L J. 6. 38 M L.W. 668. 

The complainant is a 'wntness' within the meaning of the word in this section and 
the Magistrate has a discretion to require the complainant as a witness under this section 
—Motilal A.IR. 1935 All. 267. 36 CtI..J. 446. 153 IC. 907, 1935 AL J. 299. 

^^’here the prosecution was altoned to examine new witnesses under this section 
long after the commitment and the Magistrate, to whom the accused applied m tne 
first instance for summoning new witnesses to rebut the evidence of these new pro^ 
cution witnesses, was satisfied as to the relevancy of their evidence, keld that tW 
accused should be given an opportunity to examine those defence witnesses in the Court 
of Session— Rri/nandan, A.I.R. 1933 Pat. 577, 35 Cr L.J. 85. 146 I.C. 527, 1933 Cr.C. 134^ 


220. Until and during the trial, the Magistrate shall, subject 
„ to the provisions of this Code reg’arding the 

(^stody,of accused hnii the accused, by 


pending trial. 


taking of bail, commit 
warrant, to custody. 
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CHAPTER XIX. 
Of the Charge. 
Form of Charges. 


221. (1) Every charge under this Code shall state the 
Charge to state offence, offence with which the accused is charged. 

(2) If the law which creates the offence gives it any specific 
Specific name of offence name, the offence may be described in the 

suffiaeni description. charge by that name only. 

(3) If the law which creates the offence does not give it 
How stated where offence any specific name, SO much of the definition 

has no spedfic name. of the offence must be stated as to give the 
accused notice of the matter with which he is charged. 

(4) The law and section of the law against which the offence 
is said to have been- committed shall be mentioned in the charge. 

(5) The fact tliat the charge is made is equivalent to a state* 

. . . ment that every legal condition required by 
What Implied in arge constitute the offence charged was 

fulfilled in the particular case. 

(6) In the presidency-towns the charge shall be written 

in English; elsewhere it shall be written 
Language of charge. either in English or in the language of the 
Court. 

(7) If the accused has been (7) If the accused, having 
Ft.vim.con- previously convict- Previcuscon- ^een previously 
eviction when ed of any offence, vicnonwhen convicted of any 
tobesetout and it is intended to offence, is liable, by 

prove such previous conviction reason of such previous con- 
for the pvirpose of affecting the tncfiou. to cn/iaiiccd pitnwfiincnt 
punishment which the Court is or to punishment of a different 
competent to award, the fact, kind, for a subsequent offence, 
date and place of the previous and it is intended to prove such 
conviction shall be stated in the previous conviction for the pur- 
charge. If such statement is pose of affecting the punish- 
omitted, the Court may add it ment which the Court may 
at any time before sentence is think fit to azvard for the sub- 
passed. sequent offence, the fact, date 

and place of the previous con- 
• viction shall be stated in the 


charge. If such statement has 
been omitted, the Court may 
add it at any time before 
sentence is passed. 


/ 


Cr.— *9 
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Jlhistratxons. 

(a) A is charged with the murder of B. This is equivalent to a 
statement that A’s act fell within the definition of murder given in sec- 
tions 299 and 300 of the Indian Pena! Code ; that it did not fall witliin 
any of the general exceptions of the same Code; and that it did not fall 
within any of the five exceptions to section 300, or that, if it did fall 
within Exception I, one or other of the three provisos to that exception 
applied to it. 

(b) A is charged, under section 326 of the Indian Penal Code, vrith 
voluntarily causing grievous hurt to B by means of an instrument for 
shooting. This is equivalent to a statement that the case was not 
provided for by section 335 of the Indian Penal Code, and that the 
general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adulter)' or 
criminal intimidation, or using a false property mark. The charge may 
state that A committed murder, or cheating, or theft, or extortion, or 
adultery, or criminal intimidation, or that he used a false property mark, 
without reference to the definitions of those crimes contained in the 
Indian Penal Code : but the sections under which the offence is punish- 
able must, in each instance, be referred to in the, charge. 

(d) A is charged, under section 1&4 of the Indian Pena! Code with 
intentionallv obstructing a sale of property offered for sale by the lawful 
authority of a public servant. The charge should be in those words. 

Change: — Sub-section (7) has been amended by sec. 61 of the Cr, P. C. Amend* 
ment Act, XVIII of 1923 “There is some doubt whether under section 221 it n 
permissible to prove a previous conviction if the enhanced punishment whidi it is sousht 
to award is not beyond the competence of the Court; and the amendment duects that 
in such a case evidence of the previous conviction may be given” — Statement of Obfetft 
and Jieasons (1914). 

723. Particulars to be stated in the charge: — ^The object of these secti^> 
is to enable the accused to know the substantive charges which he will have to mw 
and to be ready for them before the evidence is given— Rsm Chandar, 17 Cr Lj 41 • 
35 I C. 971 (All ). It is one of the elementary principles of criminal law that an accu 
person must know what the precise accusation against him is, before he is called upon o 
enter on his defence— /nrfflr Pal. A.I.R. 1935 Lah. 409 ( 411), 1936 CrC 389. A” 
accused is entitled to know irith accuracy and certa’nty the e.xact nature of the charg* 
brought against him Unless he has this knowledge, he will be prejudiced in * 
defence, spedally in cases where it is sought to implicate him for acts not comnut^^ 
by himself but by others with whom he is in company — Behari Mahton, 11 Cal. IW. 
Amnlalal, 42 Cal 957; Chhal-ari. 26 CrLJ 557, 85 I.C. 711. A.I R. 1926 CaL 439: 
Kedar Nath. 29 CW.N 408, 41 CLJ. 172, 86 IC. 705. 26 Cr.L.J. 849. An accused u 
entitled to be informed with the greatest precision what acts he is said to have 
and under what section of the Penal Code these acts fall — Sheo Sankar. 2 0 WN. 

27 Cr.LJ. 62. A charge is a first notice to the prisoner, of the matter whereof he <* 
accused, and it must convey to him with sufiident clearness and certainty that wm 
the prosecution intended to prove aea'nst him and of which he will have to clear himsc 
—Ram Subheg. 19 C W.N. 972 (988), 16 Cr.LJ. 611. Failure to state in any substanliaJ 
form the nature and particulars of the offence alleged against the accused would in sorM 
cases be a fatal defect which would vitiate the whole proceedings. IVhere an offen 
charged involved consequences which may be stated in a general form, such as may 
in a case of arson where a man may by one act of arson set fire and destroy several stac s 
of hays of several persons, no particular is required, the nature of the offence beifK 
sufTicitnlly stated by the date, time and pbee of the setting fire: but evtortion or obta^' 
inf money from persons by unbwful means involves stating with some approach t'> 
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accuracy the approximate amounts alleged to have been obtained from each person and 
the nature of the extortion used against each person — Ram Chandar, 17 CrL J. 411 (AIL). 

The essence of a good charge is that it should omtain such particulars of the manner 
in ^rhich the alleged offence was committed as will be sufficient to give the accused 
notice of the matter with which he is charged — GItousbux, AIR. 1935 Smd 34, 28 S LTl. 
304, 36-Cr.LJ. 598, 154 l.C. 915 

The existence of aggra\*ating circumstances which go to enhance the punishment 
must be set out in the charge — ^^ukta, Ratanlal 55 (56). 

. Abduction and Kidnapping: — ^IVhere although the accused was charged with 
the offence of kidnapping only, the Sessions Judge left it to the jury to convict the accused 
of the offence of abduction under the same section, namely, sec 366, I. P. C., held that 
pnbee of a charge of kidnapping under sec 366, I P. C, is not a fair, proper or sufficient 
notice of a chrage of abduction and that as it is impossible to say that no prejudice 
has been caused to the accused in the circumstances of the case, the conviction and 
sentence should be set aside— /su Shetkh. 31 C.W.N. 171, A I R. 1927 Cal 200, 99 I.Cr 
937, 44 CLJ. 584, 28 CrLJ. 201; Fedu Sheikh, 32 CWN. 1245. 

4\'here the accused has been charged in one head under one charge with kidnapping 
rr abduction, kdd that they are distinct offences and separate charges should have been 
drawn up if it was desired to charge him with both offences— 31 C.Whf, 940 
(943), 28 Cr.LJ. 805, 104 l.C 245, 45 C.LJ 561, AIR. 1927 Cal. 644. But see 
PTafuUa. AIR. 1930 Cal. 209, 1930 CrC. 209, 31 Cr.LJ 903, 57 Cal 1074, 125 IC. 
656, 50 CLJ 593, where it has been laid down that one count of charge setting out 
both the offences in the alternative docs not contravene the requirements of the law 
and does not in the least cause prejudice to the accused Following Mafizaddi, and 
distinguishing Pralulla, it has been bid down that where the prosecution is in some 
doubt whether the offence disclosed is that of kidnapping or that of abduction, nothing 
is earier than to frame two charges and take the verdict of the jury upon them both — 
Mahomed AH. AIR 1933 Cal 194. 1933 CrC 245. 34 CrLJ 1107. 145 1C. 925. 
The view taken In Isu Sheikh's case and Mafizaddi's case was also followed m Mozam 
Drfadar. AIR 1933 Cal 563, 144 1 C 93. 34 CrLJ 682, 1933 CrC 940 and /anzh 
Miatt. 33 Cr L J 814, 148 I C 791, 15 P L T 228. A I R 1934 Pat 170, 1934 Cr.C. 367. 
It is no doubt desirable that an accused should be charged separately on one head for 
kidnapping and on another for abduction But the omission m splitting up the whole 
thing into two parts would not be sufficient (or interference, unless it appears that that 
omission has caused a failure of justice or that the accused was tn any way prejudiced 
thereby— Ramirwl/a, 37 C.WN 1071, 35 Cr.LJ 487. 147 IC 828. AIR 1934 Cal. 85, 
1934 Cr.C 50. Tlie joinder of these two offences m the alternative m the one charge 
is an irreg'ilaTity cured by sec 537, Cr P C . and mt an illegality vitiating the trial — 
Rajabuddin, 37 CW.N. 1074, 34 CrL.J. 1219, 146 IC 305, AIR 1933 Cal 676, 1933 
CrC 1158; Allahrakho. AIR 1934 Smd 164 (166), 36 CrLJ. 231, 1934 CrC. 1266, 
152 IC 1061. See also Zamin. 8 OW.N. 1325. 136 I.C 243, AIR. 1932 Oudh 28. 
1932 Cr.C. 60, Ind Rul 1932 Oudh 99, 33 CrL J 275. 

It is always wise when a charge is made in respect of the same occurrence both 
of kidnapping and abducting that two heads should be made. But it is not necessary 
to go so far asto agree w-ith the observation in Mafizaddi, supra, that it is illegal to 
make the two charges under one head. The point to be seen in each individual case 
is whether the accused person was prejudiced thereby. WTien the Judge carefully 
explained the d fference between abductien and kidnapping and the jur^’ fully understood 
the position and acquitted the accu«cd men of the charge of kidnapping under sec. 366, 
I. P. C, but convicted them of abduction under sec. 366, 1. P. C, the defect of the 
charge did not prejudice the accused men — Ebadi Khan v. Emp. 39 Cr.L.J. 674 ( 676), 
176 l.C. 191, A.IR 1938 Cbl 410, 11 RC 36 See also Xanda Ghosk v. Emp. in 
Note 777. 

Abetment: — It is open to the prosecution to charge abetment generally, and 
then, if the evidence did not establish abetment other than in one particular form, to 
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rely on this particular form for a conviction. The charge will amount to notice to the 
accused that they have to meet a case of abetment in one or more of the different waji 
indicated in sec. 107, I. P. C. It will no doubt be better, having regard to the ewdcnce 
which the prosecution have at their disposal, to make the charge more specific— Harendta 
Kumar Mondal v. Emp., 39 Cr.LJ. 395 (396), A.I R. 1938 Cal. 125 (126), 174 IC36. 
66 C L.J. 196, 10 R C. 607. 

Adultery: — See Note 725. 

Arson:~In a case of mlsdiief by fire with intent to cause the destruction of a 
dwelling-house, the charge should Jay the intent as an intent to cause the destruction, 
not of a house simply, but of a house used as a human dwelling — Duibarro Pebe, 
8 W.R. 30 (Cn). 

Cheating: — In a charge under sec 420, 1. P. C., it would be more proper to put 
the exact dates upon which the offences were alleged to have been committed. But it 
i^ not possible to set aside the conviction on the ground that no clear date than the 
month IS given in the charge, unless it was dearly shown that the omission to give the 
exact date has materially prejudiced the accused at his tnz\—F<mand Ali, 27 CrJ-J. 
909, 96 I.C. 221, A.l.R. 1926 Pat 347, 1926 Pat.H.C.C. 207. 

See also Note 729. 

Lumping of several cases of cheating in one charge should be avoided— Chandra 
Neratn Jha v. The King~Emp., 41 CrL J. 523 (524), A.I.R. 1940 Pat. 603, 6 BR. 56^- 
187 LC. 862, 1940 P.W.N. 5S7. As for Its effect see Note 747. 

Conspiracy:^ — In a conspiracy case the accused can be charged with eon«pinnf 
^v^th persons unknovm, but if they are charged with conspiring with persons kno^ 
then such persons must be named In the charge — Lalit Mohan, 15 C.WN. 98 (99)' 
The plea that the charge is defective in so far as it does not specify the persons «ho 
are parties to the conspiracy is sufficiently cured by the provisions of sec. 537, Cr P-J^ 
—HaiiSamo. 28 CrLj. 426 (430), lOl IC. 458, AIR. 1927 Sind l 61 .Under secs. Pl 
and 222, Cr. P. C., there is no duty on the prosecution to mention fellow conspirators 
by name In a charge of conspiracy. WTicre the accused knew perfectly well who hu 
fellow conspirators were and their names are mentioned in the complaint, it canno 
seriously be contended that he suffered any prejudice from the fact that their namw 
were not mentioned in the charge — Manabendra. A.I.R. 1933 All. 498 (501), 1933 Cr 
833. 35 Cr.L.J. 768, 148 I.C. 833 

IVhere a charge-of conspiracy contained the words that the three accused *2*^ 
with each other "or” with others unknown to commit a certain offence, it cannot 
said on a plain reading of the charge that a conspiracy was charged in the altematj'’®- 
The word "or” to which so much importance is attached is not used as a disjunctive, 
meaning that the charge is the one alternative or the other, but it is used merely becau« 
the complicity of other persons in the conspiracy was not so certain as that of O’ 
three accused The reason for sa 3 ring "or others unknown” instead of ‘ "and^ otne 
unknown” is to avoid a possible argument that having charged a conspiracy of which tn 
accused were members along with others, the prosecution could not succeed by merer 
proving a conspiracy among the three accused- A conspiracy only among the three 
accused would be distinct conspiracy from one to whidr the accused and others were 
parties, and as a conspiracj' charge must be proved as laid, the prosecution wou 
naturally not be taking any risks by charging a conspiracy other than the partici 
one which they might be able to prove. It 4s impossible tn say that the terms 
which the charge was actually framed could or did mislead the accused in any 
at no stage were they left in any uncertainty as to what was alleged against therre 
Even supposing there was any defect. It was not such as would not be sufliciently me 
bv sec. 225 or sec. 537, Cr. P. C — Ram Krishna Smho v. Emp, 39 Cr.L J. 417 (4—1' 
174 IC 513, AIR 1938 Cal. 195. 42 aW.N. 246, 10 R.C. 693. 

In cases of criminal conspiracy it would be unrrosonablc to require the 
establish with accuracy when the cons|Mracy began or ended, The<e facts arc be?* 
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known to the conspirators. Defrauding the public by deceitful means is an offence and 
the allegation m the charge of such an object without specifying the persons defrauded 
was sufficient to maintain a charge ol con^iracy — Dur Mahomed, 35 CrL.J. 1337 
(1339), 151 I.C. 491. 28 SL.R. 119, 1^4 Cr.C. 628, AI.R. 1934 Sind 57. 

There is a distinction between a dia^e of an offence and a charge of conspiracy 
to commit such an offence or offences In the former, particulars are no doubt necessary, 
and sudi particulars must be within certain limits as laid down in tlie Code, but not 
so in the latter. It is well-settled that in stating the object of a conspiracy, the same 
certainty is not required as in indictment lor the offence conspired to be committed. 
See Ardubald's Criminal Pleading, Edition 29, p. 1419 and the cases cited there : 
Peg. V. Rtpsal, (1762) 3 Burr 1320. 1 W Bl. 368? Reg. v. Biake, (1884) 6 QB. 126, 

13 LJRIC 131, 8 Jur. 145i and Sydsreff v Reg. (1848) 11 QB 245, 12 Jur. 418 

So an indictment charging a conspiracy “by divers false pretences and indirect means 
to cheat and defraud A of his money v.as held good — Reg, v. Gompertz, (1847) 9 Q.B 
824, 16 L.J.Q B 121, 11 Jur. 204, 2 Cox. C.C. 145, 72 R.R. 458; Aspiiiall v Reg . (1887) 

2 QB.D. 48. 46 LJM.C 145, 35 L.T. 297, 25 W.R. 283, 13 CoxCC. 563 and 

Rex V Gtll. (1818) 2 Bl. & Aid 204, 20 RR 40- Ram KtisIitui Stnha v. Emp . 39 

Cr.LJ. 417 (421), 174 I.C. 513, AI.R 1938 Cal 195, 42 C.W.N. 246, 10 RC. 693. 

^ffiere there is a charge of conspiracy a prisoner can be tried of all other offences 
cemmitted in the course of the conspiracy case even if those offences arc more than 
three— BiaAomtiiar. 26 CrLJ 1602 (1606), 90 l.C. 706, 2 O.WN. 760, A.I R. 1926 
Oudh 161. Accused persons may be charged at one trial with the offence of conspiracy 
and also with the offences alleged to have been committed in pursuance of the conspiracy 
because substantive offence of conspiracy and the offences committed m pursuance 
thereof form one and the same transaction Such a joint trial is permissible under 
the provisions of sec 239, Cr P. C The fact that an accused person has been acquitted 
on a conspiracy charge, does not operate to show that the other offences with which he 
was charged were not part of the same transaction with the other offences charged at 
the tnal, and vitiate the trial Legality of the joint trial depends on the accusation 
and not on the result of the trial— Rum Das. 35 CrLJ 1349 (1353), 151 IC 442, 
1934 CrC 130, 1934 ALJ 852, AIR. 1934 All 61 See also Copala Raghunath, 
53 Bom 344, 30 CrLJ. 588. 31 'BomL-R. 148. AIR 1929 Bom 128, 116 I.C. 243; 
Mohammad Yakub. 33 CrLJ 373. 137 IC 73. 1932 CrC 93, AIR. 1932 All 73, 
Ind Rul 1932 All 270; Raimao, 33 CrLJ 6C6. 138 IC 708. 34 Bom LR. 598, A.I.R. 

1932 Bom. 406, 1932 CrC 572, Ind Rul 1932 Bom 423, 56 Bom 304; Salyanarayart, 

1933 M.W.N. 528! Kumvar Sen. SOWN 1136, 34 CrLJ 124, 141 1C 192, Ind Rul. 
1933 Oudh 33, A 1,R. 1933 Oudh 86. 1933 Cr C. 168, 8 Luck. 286, Patn v. Venkata. 
35 CrLJ. 631. 148 I.C 281, 1933 MWN. 1409. 39 MLW. 91, AIR. 1934 Mad 88. 
66 MLJ. 193, 1934 CrC. 118. There is no illegality in the joinder of a main charge 
of conspiracy against all tlie accused persons with minor charges of different overt acts 
against different of them— C S Joseph v Emp. 41 CW.N. 251 (255); Akhil Bandhu 
Ray V. Emp, 10 RC. 790, 39 Cr.LJ 595, 17S I.C 409. AIR. 1938 Cal 258, ILR. 
(1938) 1 Cal 588; Ram Krishna Sinha v. Emp, 39 CrLJ. 417 ( 422), 174 IC. 513, 
A.I.R. 1938 Cal. 195, 10 R C 693, 42 C.WJ4. 246; Jagadish Prosad Basu v Emp , 
40 CrLJ. 90. 43 CWJS'. 23. 178 IC 576. AI.R. 1938 CaL 697; Dur Mahomed 
G/ii(Iam Mahomed v. Emp, 28 SLR. 119, 151 IC 494, AIR. 1934 Smd 57, 1934 
CrC 628, 35 Cr.LJ. 1337, 7 RS. 55; Dalumel IlolehanJ, 39 CrLJ. 890 ( 892), 
177 1C. 346, AIR. 1938 Smd 171; KaramaUt Culamalli, A.IR. 1938 Bom. 481 (484), 
40 BomLR. 1092, 40 CrLJ. Il8, 178 IC 706, ILR. 1939 Bom. 42; Ramchandra 
Rango, 40 Cr.LJ. 579 (590), AI.R. 1939 Bom. 129, 41 Bom.LR. 98, 181 LC 
870; Torapada SJicsfn, 1918 A\Y.R. (IIC) 467. 1938 A.LJ. 769. 1938 A.Cr.C 73; 
Suiajpalsingh, 39 Cr.LJ. 818 (825), l.LR. 1988 Nag. 516, 176 I.C 853, 11 RN. 81, 
1938 N L J 185, A I.R. 1938 Nag 328 MTiere Uiere is a conspincj' hatnng one or 
more objects in \-icw and certain offences are committed in pursuance of such cons;»racy, 
t'le several offences generally form part of the s^e transaction within the meaning 
of that expression as used m sec. 235, Cr. P. C The pnnciple that where there is a ^ 
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conspiracy and certain offences are comnuttcd in pursuance of sudr conspiracj', those 
several offences will generally form part of the same transaction will also apply where 
the several offences are by different persons. It follows, therefore, that where there 
is a conspiracy and specific offences are committed in pursuance of such conspiracy, 
persons who are parties to that conspiracy and concerned in the specific offences can 
lawfully be tried in one and the same trial — Rash Behan Skate v. Emp., A.I.R. 1935 
CaL 753 ( 759), 1936 Cr.C. 1043, 168 I.a 657, 38 CrX J- 545, 9 R.C. 853, 41 C.WN.225 
To legalize such a tnal it is only necessary to show that there was a bona fide accusa- 
tion of conspiracy embracing all the criminal acts; it is not necessary for the prosecution 
to establish that in fact there was such a conspiracy. The matter must be looked at 
as it appeared to the Magistrate when framing charges — Sanyasi Gain v. Emp, 38 
CrX.J. 1018, 171 I.C. 183, 10 R.a 235. A.I.R. 1937 CaL 269. IVhatever scope cl 
connotation may be included in the words "the same transaction", it is enough to say 
that if several persons conspire to ommit offences, and commit overt acts in pursuance 
of the conspiracy (a circumstance which makes the act of one the act of each and all 
the conspirators) these acts are committed in the course of the same transaction, wbch 


embraces the conspiracy and the acts done under it. The common concert and agree; 
ment which constitute the conspiracy', Eer\’e to unify the acts done in pursuance of it— 
Babulal Choukhani v. King-Emp.. 42 CWN. 621 (627), 174 I C. 1, A.I R. 1938 PC. 
130, 39 CrL.J. 452, 1938 A.L.R. 309. 1938 A L.J. 382, 4 BR 490. 10 R-P-C. 250, 
19 RL.T. 343, (1938) 1 M.L.J. 647, 1938 O.W.N. 416, 1938 OLR. 189. 1938 
505, 67 CLJ. 162 (P.C). These observations apply to cases where a charge of 
conspiracy has been formulated, so that the alleged common concert sen'cs to tsnily 
the acts done in pursuance of the conspiracy. It is entirely different where the charge 
is restricted in its scope to abetment by conspiracy to do a specified act. The scope of 
the enquiry is thereby restricted and not enlarged, so as to embrace all acts and surdff 
done in pursuance of a general conspiracy to do similar acts e.xtending over not only 
the period involved in the charge of abetment, but over a much larger period, antenor 
and subsequent— Ramc/iandra Rango v. Emp, 40 CrLJ. 579 (592), 181 IC. 
A.I.R. 1939 Bom. 129, 41 BomL.R. 98. See also the rulings cited in Note 757, (5) 
and (10) and Note 778, (7) and (11). But a conspiracy and sets done in furtheraurt 
of its common object have no community with separate acts which may be committed 
by a conspirator for indiv’idoal gain. Consequently acts, which are alleged to have been 
committed individually by the various accused outside the conspiracy and not in 
pursuance thereof, are not part of the same transaction and cannot form 0 ‘ 
charges triable jointly with the charge of conspiracy — Bishan Sahai, A I.R. 1937 AIL 714. 
1937 A.W.R 748, 1937 ALJ 1073. IL.R. 1937 AH. 779. 1937 A L.R 935, 171 IC. 99f. 
1937 A.Cr.C 119, 39 Cr.LJ 38. If only a number of unrelated conspiracies were 
proved, the trial would be found to be bad for misjeunder of parties under sec. 239. 
Cr. P. C., although prima facie on the prosecution case as alleged the joinder was 
quite legal— AW. Ismatl. A.I.R 1936 Nag 97 (M), 38 Cr.LJ. 106 (108), 165 I.C. 9l3. 
1936 Cr.C. 561, I.LR. 1936 Nag. 152. 


Recitals of speafic offences committed in pursuance of the conspiracy are at most 
a surplusage and may be ignored — Kishineband, A.I.R 1926 Sind 171, 20 SLR ' 
Mohansingh, AIR. 1930 Sind 164 (167), 1930 Cr.C. 649, 31 CrL.J. 949. 126 IC ^ 
There is no objection to acts committed by conspirators in pursuance of a conspira^ 
being enumerated in a charge of criminal conspiracy UTiether they amount to sepa^t 
offences or not, the object of the charge Is to give reasonable notice to the accuse o 
the accusation which they have to meet. If, in order to prove a criminal consplm*^ 
evidence is being led of a greater mimbcr of culpable acts alleged to have been commit 
In p*jrsuancc of the conspiracj', the more care should be taken to refrain from bewildering 
the accused or prejudicing them in the ej-es of the jurj' by framing a grdat number o 
additional charges against them indi\*idual]y — Dur Mahomed, 35 CrXJ. 1337 (134 )> 
151 1 C. 491. 28 SL.R. 119. 1934 CrC. 628, A IJl. 1934 Smd 57. 

There is no obligation on the Crotm to specify in the charge the means used by 
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the conspirators for gaininE their unlawful object. The gist of the offence of criminal 
conspiracy is the agreement itself, and where the object of the agreement is to do an 
unlawful act and not to do a lawful act by an unlawful means, it is sufficient to specify 
the unlawful object without specifjing the means adopted by all or any of the conspira- 
tors to gain that object — Hajt Santo, 28 Cr.LJ. 426 (428), 101 IC. 458, AIR, 1927 
Smd 161. For a charge of consp.racy, only an agreement is sufficient; so it is sufficient 
to include in the charge the agreement which is alleged to have been arrived at between 
the conspirators — Btshambhar, 26 Cr.LJ. 1602, 2 O W.N 760, 90 I C. 706, A.I.R. 1926 
Oudh 161. 

There is no authonly for the view that before an offence of criminal conspiracy 
under sec. 12QA (1), I. P C, can be charged, the charge must state in all its details 
the actual specific acts which the conspirators arc alleged to have agreed to do or to 
cause to be done It is sufficient to say that the accused have agreed to do or cause 
to be done an illegal act — Hlin Gyaw, 29 Cr.LJ, 555 (560), 109 IC. 491, 6 Rang. 6, 
A.I.R. 1928 Rang 118. 

When separate charges for an offence of conspiracy and substantive offences com- 
mitted in pursuance of the same conspiracy are framed in the same trial, specific 
charges for substantive offences need not contain a statement that they were committed 
in pursuance of the conspiracy. The specific charges are clearly to be read with the 
conspiracy charge — Ram Krishna Sinka v. Emp, 39 Cr.LJ 417 (422), 174 IC, 513, 
A.I R 1938 Cal. 195, 42 C.W N. 246; Babulal Ckoukhant v. Kmg-Emp., 42 C.W.N. 
C21 (629), 174 IC. 1, A.I R. 1938 PC. 130, 39 CrLJ 452, 1938 ALR. 309, 1938 
ALJ.382,4 BR 490.10 RPC 250, 19 P.L.T. 343, (1938) 1 MLJ 647, 1938 O.W.N, 
416. 1938 OLR 189. 1938 M W.N 505. 67 CL.J 162 (PC.); Maung Ba Chit, 7 
Rang 821, 31 Cr.LJ. 387 (390). 

The punishment for the offence of conspiracy under sec 120B, I. P, C , depends 
upon whether the illegal act has or has not been carried out In the former case the 
punishment will be in accordance with sec 109. I P C. »e. it will be the same as 
lor tlie offence itself In the latter case it will be m accordance with sec. 116, I. P Code. 
When conspiracy is charged it is always open to the proseeuuon to charge further that 
the illegal acts which were the object of the conspiracy have been earned out. Acts 
done in pursuance of the conspiracy cannot be separately punished unless these acts 
are separately charged and particulanred as required by the Code— A'Brflniofli G«lamo«i, 
AI.R. 1938 Bom. 481 (481), 40 Bom.LR 192, 40 CrL.J. 118, 178 IC 706, I.LR. 
1939 Bom 42. 

IVhere the accused were charged with the offence of conspiracy to commit criminal 
breach of trust and with committing criminal breach of trust in pursuance of that 
conspiracy, and in the alternative, upon the same facts, when one of the accused was 
charged as the principal offender with cnminal breach of trust and the others as abettors, 
the accused should be convneted under one or other of the alternative charges; they 
sliould not have been convicted under both — Balumal Hotchand, 39 Cr.LJ. 890 (891), 
177 I C. 346, A.I.R, 1938 Smd 171. 

IVhere a conspirator is present at the romnussion of the offence, he may under the 
proviaons of see. 114, I. P. C., be deemed to ha\e committed the oBence, but if that 
is the way m which the accused is to be made responsible for the offence, he should be 

specially charged with such offence as read with ^e pronsions of sec. 114, I. P. C 

Alimuddin, 52 Cal. 253 (266), 29 C-WJif. 173, 26 Cr.LJ. 487, See also KoramalU 
Gulamalli, supra. 

A person cannot be con\-icted of the offence of criminal consprracj’ without there 
being a charge under see. 120B, I P. Code — BAtiari, A.IR 1934 PaL 561 (553) 36 
Cr.L.J. 17. 1934 Cr.C 1215, 13 Pat 729. 152 I.C. 282, 15 P.UT. 523. It is a sickening 
waste of public time that charges of conspiracy which always mean a long trial, howes-er 
convenient the prosecution may think it is to the success of their case, should be 
introduced when no sort of proper appraisement of the preliminary prosecution e\idence 
has apparently been adopted by the prosecuting authorities before the case comes to its 
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actual tnal—Amilava Ghosh. A I.R 1936 Cal, 693, 38 Cr.LJ. 201, 166 I.C. 384, 1936 
Cr.C. 954. 


Criminal breach of trust or dishonest misappropriation of money:— 

See Notes under sec. 222, Cr. P. Code. 

The wording of sec. 222, Cr P. C., refers to a single accused; and it must be so, 
because it is impossible to hold that two persons can be guilty of misappropriation ol 
the same parcel of money. One may be guilty of misappropriating a portion of it or 
one may be guilty of abetting the other. The misappropriation of the actual money 
must be the act of a single person, and, therefore, sec. 239, Cr. P. C., has no application, 
because more than one person could not be charged with the offence of misappropriation 
of a single sum — Chwar Narain, 16 C.\V.N. 600 ( 602), 13 Cr.L.J. 506, 15 I C 650. 
This case was followed by the Rangoon High Court in K. Meeriah, AI.R. 1931 Rang 
90, 1931 CrC 378. 132 I.C. 549. 32 Cr-L.J. 930, 8 Rang. 632, But Otter, J. observed; 
'T wish, however, expressly to guard myself against expressing the opinion that m no 
case could more than one person be guilty of misappropriating the same sum of money, 
or that sec. 222 (2) of the Code could ne\'er apply to persons jointly charged" 
Obviously two persons cannot misappropriate the same sum of money independently, 
but there is no reason why they should not co-operate in doing it. Section 34, I. P. C, 
would enable two or more persons to be charged jointly with misappropriation of the 
same sum and it is not necessary to incorporate sec. 34, I. P. C., in the charge — Baburaa 
Tetyarao, A.I.R. 1936 Bom 379 (383), 38 BomL.R. 946, 38 Cr.L.J. 9, 165 IC 867. 
1936 Cr.C. 924, 9 R B. 171. Thus, the Bombay High Court has taken a view which is 
different from that of the Calcutta High Court. 

IVhere nothing was stated in a charge under sec. 405, I. P. C., to indicate which 
of the several offences mentioned in the section was intended nor was it slated therein 
‘who made the alleged entrustment, or who suffered from the alleged breaidi of trtst. 
the charge was prolix, indefinite and embarrassing — Abinash Chandra, 63 Cal. 18 (SO), 
161 IC. 280, 37 Cr.L.J. 439. 

The charge which does not unfold to the person accused of criminal breach of titiA 
even approximately, the dates between which he dishonestly converted to his o\ni use 
the property in question, and leaves that part of the prosecution case in obscurity by 
referring merely to the date in which the converrion was discovered, must necessarily 
seriously prejudice the accused in his defence in the trial and is, therefore, bad in law— 
Baburao Tatyarao. AIR. 1936 Bom. 379 (383). 38 BomL.R. 946. 38 Cr.LJ. 9. 

I.C. 857, 1936 Cr.C. 924, 9 R B. 171. 


Culpable hotnicidd: — Causing of death of each person killed is a separate or 
different offence, and "distinct” within the meaning of secs. 235 and 233, Cr. P. C r 
under the first part of the latter section a single count of murder of several persons is 
bad A separate charge should be framed in re^ct of each iristance of murder when 
several offences of murder were committed in course of the same transaction — 

52 Cal. 253 (264), 29 C.WJ^ 173, 26 Cr.LJ 487. It is undesirable to lump together 
two separate offences of murder, even when committed by only one accused,' 
the one head of charge — Afsaruddi Naseraddi. 40 Cr.L.J. 290, J79 I.C. 910, 42 
1233, A.I.R. 1939 Cal 32. 67 CL.J. 580. See also Raj Bahadur, 35 CrL.J. 1496, 15- 
l.C 103, 11 O.W.N. 1309, 1934 Cr.C 1379, A.I.R. 1934 Oudh 499, where it was laiU 
down that it would have been well, if the Sessions Judge had tried the accused m 
two separate trials in respect of murder of two persons. ^VTierc one night the accusco 
killed his wife by hitting her on the head with a grinding stone, went to the house 
of a neighbour of his and caused griev'cnis hurt to him with the stone and then wefl 
to the house of his sister’s husband whom he killed with the stone in the course of 8^ 
altercation and was put up upon his trial with respect to three separate incidents, 
in\-olving charges of murder and one the diarge of grievous hurt, held that the iO'ti 
trial of the two charges of murder and one of grievous hurt .cannot be supported 8* 
these inc.dcnts cannot be contended to form part of the same transaction as accoro-nff 
to the prosecution case they occurred at different times and jn different places dunng 
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the same night and there was no evidence to sugg«t any connection between them 
and that the proper procedure to be adopted is to frame two separate charges under 
sec. 302, I. P. C., against the accused m reqject of the deaths of his wife and sister’s 
husband in one trial under tlie provis.ons of sec. 234, Cr P C , and to hold a separate 
trial in respect of the ofience of grievous hurt — Afsariiddt Naseraddt, supra But see 
Ganganna v Emp, 1937 M.W.N. 463 where, under similar circumstances, two murders 
were held to have been committed in the course of the same transaction. See also 
Fouzi, cited in Note 758 (9) A single head of diarge under secs. 302|149, I P. C., 
in respect of three persons killed in the same transaction, is illegal The High Court 
thought it unsafe to uphold the conviction thereunder witliout going through all the 
facts to arrive at neiv findings for itself — Azimuddy, 54 Cal. 237 (248). 

A charge of murder should set forth whether the blows inflicted were inflicted with 
the intention of causing death or tliey were suffiaent m the ordinary course of nature 
to cause death and were intentionally inflicted A chaige under sec 302, I. P. C , should 
follow the language of sec. 300, I. P. C., which contains the definition of murder — 
Sheo Shankar, 27 Cr.L J 62, 91 I.C 238. 2 OW.N. 862, A I R 1926 Oudh 148 
, liTiere the enquiring Magistrate committed the accused for trial of an offence under 
sec 301, I. P. C.. but the Sessions Judge altered the section to one under sec. 302, 
I. P. C, without changing the substance of the charge whicli remained the same, held 
that the trial was not a mere irregulanly but an illegality not curable by sec, 537, 
Cr P. C . and that the substance of the charge was stated in words and the matter was 
not cured by the mention of sec. 302, 1 P. C. — Sahioram Lai, AIR 1935 Pat 431, 
16 P.LT. 526, 36 CrLJ 1506. 158 IC 1129, 1935 CrC. 1102 

Section 304, I. P. C , is divided into two parts It is desirable that in the charge 
under this section so much of the definition of offence should be stated as to give the 
accused clear notice of the exact matter with which he is charged— Dif/o, AIR 1935 
Sind 23, 28 SLR. 29) But see Nga Tha Aye, AIR 1935 Rang 299, where it has 
been laid down that the question of intention or knowledge should never be mentioned 
in a charge of homicide. 

Dacoity: — Alternative charges under secs 395 and 457, I P C, are not bad in 
law— Bifcrem Alt, 31 CrLJ 610, 124 I C 66. 50 C L J 467, AIR 1930 Cal 139. 
57 Cal 801, 1930 Cr.C, 139 See also Cam Mallu. ated in Note 725 

Defamation: — ^The charge should contain the name of the person whose reputa' 
t:on is injuriously affected— Weir, 3rd Edn , 357 

The plea that there was publication but not publication to the person mentioned 
in the charge is highly technical The defect in the charge, if any, can be cured by 
sec. 537, Cr. P. C—Ttkamdas, 27 Cr.LJ. 917, 96 IC 499. A I If 1927 Sind 58. 

The joint trial of more persons than one who are associated together in orculatmg 
on different occasions defamatory statements with the common object of injuring the 
complainant, is not illegal — Ah Mahomed, 30 Cr.LJ. 1073 (1074), 119 I.C. 532, A.IR. 
1930 Sind 62, Ind Rul. 1929 Sind 212. Sec Notes 725 and 779 (11) 

False statements: — U is not proper to frame a smg’e charge in respect of 
tvo or three statements alleged to be false The proper course is that each distinct 
offence should be the subject of a distinct charge — Ramdin Lai v. Emp, 33 CrL.J 
97 (93), 165 IC. 970, 9 RP 246. 3 BR. 117, 18 P.L.T. 91. AIR. 1937 Pat, 176. 
See Notes 745 and 775. 

Falsification of accounts: — A charge of falsification of accounts should specify 
the particular accounts which have been falsified A charge containing a xwgue and 
general allegation of falsification is irregular — Matt Lai. 26 Cial. 560 ( 563). See Notes 
726 and 754. 

Forgery: — Where the charge under sec. 467. I. P. C, did not set out the 
intention of the accused. U.e charge is sitiated — Haidar .tfi, 17 CW2x’ 354, 14 
Cr.LJ. 129 
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House Trespass: — A comparison of secs, 456 and 457, 1. P. C., vrould go to sho^c 
that no specification of the intention is necessarj' for a conviction under the fonntr 
section, though it must be proved that the intention was a guilty one. It is only Tthert 
the charge is under sec. 457 that the intention is to be specifically alleged and prowd 
— Balmakand v. Chanasarn, 22 Cal. 391 (4CQ). To sustain a conviction under sec. 456, 
I. P. C., it is not necessary to specify the criminal intention in the diargej it is suffiaent 
if a guilty intention is proved, such as is contemplated by sec. 441, I. P. C.— AWi 
Prasad, 44 Cal. 358 (364), distinguishing jhatu, 16 C.W.N. 696, where it has been 
laid down that although it is not necessary imder sec. 456, I. P. C., to specify any 
particular offence, when such particular offence is specified under sea 457, I. P. C, it 
IS incompetent for the Court to comdct of house-breaking with some other intent 
Though it cannot be laid down as a geneml rule that in all cases a prosecution for 
house-trespass with the alleged object of theft must fail if the object is not proved, 
when a charge has been definitely framed in which theft is alleged, the accused cannot 
be convicted of house-trespass with some other object without an amendment of the 
original charge unless the Court is satisfied that he has not been in any way prejudiced 
in his defence by the omission to amend the charge — Hajari Sonar, 26 CWJ4. 344, 
24 Cr.LJ. 119, 71 l.C. 247. See also Mahomed Hossain, 41 Cal. 743, 18 CWJ'J. 1241 
and Lola. 12 Cr.L.J. 483, 12 l.C. 91, 23 P.W-R- 1911 (Cr.). 

A charge under sec. 457, I. P. C , staling that the accused did a particular act in 
order to commit a particular offence “or any other offence punishable with imprisonment 
is improper as the accused should know the specific offence with which he is charged. 
The defect is, however, cured by sec. 537, Cr. P. Code — Balaram,'25 Cr.LJ HSS, 82 
I.C 50, A.I R 1925 Cal. 160. See Note 768. 

Hurt:— -IVhere only one charge was framed against the accused in respect of the 
hurt caused to two persons, held that the omission to frame two separate diarges ffas 
an irregularity cured by sec. 537, Cr. P. Code— Rem Subheg, 19 C.WJ^. 572, *6 
Cr.L.J. 641. 

A Magistrate will be well advised if he frames two separate charges for grie\tiu* 
hurt infl.cted on one person and for simple hurt mfljcted on another. To frame a 
single charge for these offences is a formal defect curable by sea 537, Cr. P. Cocc“ 
Meudi Lai, 35 Cr.LJ. 935, 149 I C. 231, A.I.R. 1934 Oudh 244. 11 O.W.N. 680 A 
single head of charge alleging offences under secs. 323 and 325, read with ’ 

I. P. C., and a single head of charge of several offences under sea 353, I. P. C., the 
offences mentioned m the two charges having been committed against different persons 
in the course of the same transaction, are illegal as contravening the provisions o 
Etc 233, Cr P. C , and the High Court, to be on the safe side, set aside the convictions 
on the charges. Ther^was, however, no illegality in maintaining the conriction under 
the remaining charge which was not open to objection — Radhanalh, 50 Cal 94 
accused were charged jointly under sec 324. I. P. C , for causing hurt to three differs^ 
persons with a dao and were convicted under that section. The Appellate Court alterfO 
the conviction to one under sec. 352, I P. C., as regards one of the accused for using 
lathi against two of them Held that the irregulanty in the charge might have pr^ 
judiccd the accused in their trial and that they should be tried by a different Magistra « 
—SUal Chandra, 17 C.W.N. 419. 14 Cr.LJ. 212. 19 l.C. 308 

^^’here the accused is called upon to meet a charge under sea 353, I P. C» I** 
cannot, on failure of that charge, be convicted under sec. 352, I. P. C.. for assaulting a 
witness who did not even lodge any complaint — Akbar Momin, 6 C.W.N. 202. 

Perjury: — In charges of false evidence under sec. 193, I. P. C., it '* 
important that the accused should know exactly what words or expressions he is charge 
with having uttered, and in what respect they are supposed to be false — “ 
Moonskee, 8 W.R. 93 (Cr.). In a case of pving false evidence the charge should sh<^ 
the particular matter in respect of which the accused is put upon his trial. An . 
is not properly tried upon a charge which merely sets out two long depositions ma 
by him, which are in some respect* contradictory to each other, leaving the porso 
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charged to find out for himself in respect of uhidi particular contradiction it is that 
he IS said to have committed the offence of givuig false evidence. No more of the 
accused’s depoations ought to be set out, or referred to, than is necessary in order to 
show the particjlar contradictions or false statements in respect to uhich the offence 
of ginng false evidence is charged — Queen v. Soondej Mohooree, 9 WR. 25 (Cr.). 
See also Queen v. Udit Stngh, 23 W.R. 46 (Cr.). A charge under sec. 193, I. P. C., 
for giving false evidence in answer to certain questions in the course of a deposition, 
contained'lhe questions and answers but did not specify which answers were alleged to 
be false. Held that the charge was defective — Oates, 38 CLJ 163, 25 CrLJ. 177, 
AIR 1924 Cal. 104, 76 IC. 417. It is irregular m a charge of intentionally giving 
false evidence to put the whole of a long statement bodily to a witness at once — Isab 
Mandcl, 28 Cal 348. Charges of perjury should contain a d.stinct assertion with 
regard to each statement intended to be characterised as perjury, that it was made, that 
it was untrue in fact, and that the accused knew it to be so when he made it; and the 
investigation of the Court should be directed to each of those points singly — Queen v. 
Kahchuin Laharee, 9 W.R 54 (Cr.). It is the duty of a Magistrate making a com- 
mitment for giving false evidence to set out the precise words recorded, as used by the 
accused, containing the statement which he undertakes to prove false— Queen v Boodhun 
AhiT, 17 IV.R 32 (Cr ). Charges of perjury ought to be based strictly upon the exact 
wvirds which are used by the person who is charged No evidence which does not 
profess to give those e.xact words can alone be a safe foundation for a conviction—Qween 
V. A/ungcl Dazs, 23 W R. 28 (Cf ) A criminal prosecution cannot go on such a vague 
cha^e as "You on or about the 7th day of May 190! at Leslie gave false csidence jn 
a jud.cial proceeding, namely, m a case under sec 133 of the Code, and thereby 
committed an offence under sec. 193, 1 P C , within my cognizance” — Hna Hand 0)ha, 
10 CWN. 1099, 4 CL J. 5S8 A charge of perjury is drawn incorrectly when it charges 
the accused with having made statements m their depositions “which they knew or 
had reason to know to be false" — Dwaikanalh, 34 CrLJ 322 (329), 142 I.C 33S, 37 
C.WN. 514, 37 MLW 584, 1933 MWN 409, 1933 Cr C 442, 35 BomLR. 507, 
14 P.LT. 305, 1933 ALJ 645, 57 CL) 177, AIR 1933 PC 124, 68 ML). 466 
(P.C) 


In framing a charge for giving false evidence under sec 193, I P. C , the charge 
sliould be precise, and where the accused is charged with giving false evidence on three 
different occasions, each occasion should form the subject of a distinct head in the charge 
— Queen v. Feojdar Roy, 9 W R 14. But the making of any number of false statements 
in the same deposition is one aggregate case of giving false evidence, and charges of 
false evidence cannot be multiplied according to the number of false statements contained 
in the deposition — Rakhal Chandra, 36 Cal 808 (814), 9 CLJ. 690, 10 Cr.LJ. 150, 
13 CWN 912, 2 IC 697, following 6 MadllC xxvii For contra see Sejmof, 51 Bom. 
310 (328). 29 BomLR 170, 28 CrLJ. 373. 

It is wholly incorrect to charge a number of persons Jointly with intentionally giving 
false evidence under sec 193, I P Code A charge under that section should show what 
the statement is which the accused persons or any one of them are alleged to have 
made, and it should disclose the exact dale on whidi the offence charged was committed, 
and the Court or officer before whom the false e\idence was given — Queen v. Mohara} 
MisscT. 16 W.R. 47 (Cr ). 

As for the joint trial see Note 775 See also Note 763. 

Provoking a breach of the peace: — In a case under see 5(M. I. P. Code, 
where the accused was perfectly aware of the words complamed of, for using whidi 
he was being tried, the failure of the Magistrate to specifically mention the objectionable 
words in the charge did not ^•itlatc the trial as the accused was not in any way prejudiced 
by such omis-rion — S/mntar Lai, 28 CrLJ. 821 (822), 1&4 IC 437, A.IJL 1927 Lah. 
703. 9 Lah 280. 29 PLR. 469 


Publication of Obscene Books: — In a du^e for basing published an obscene 
book the particular passages alleged to be obscene diould be speeified; but omission to do 
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so is not fatal to the trial if the accused is not prejudiced — Kailash Chandra, 36 C.Wi». 
985, 33 Cr.LJ. 771, 56 CLJ. 123, 139 LC 461, A.I R. 1932 Cal. 651, 1932 Cr.C 608. 
Ind Rul. 1932 Cal. 623. 

Rioting: — It is not necessary in a diarge of rioting to set out the allegation that 
there were five or more persons actuated by a common object. Rioting is an offence 
with a specific name and It is sulfident to desaibe the offence by that name and that 
name only. Section 222, cl. (2), Cr. P. C., clearly, contemplates a case of this descrip- 
tion and was enacted to meet a case of this kind. Where a person is charged with 
rioting it means that prosecution alleges that all the necessary ingredients constituting 
the offence of rioting are present.. It is not necessary for the prosecution to set out 
what these ingredients are-i-Ram Chandra, 29 CrLJ, 823 (825), 111 IC. 327, 55 
Cal 879. AI.R 1928 Cal 732. See also Kudrutulla, 39 Cal. 781, 13 Cr.LJ. 218, 
14 I.C 314. Where the charge sheet amply charged the accused with rioting and 
voluntarily causing simple hurt without explaining %vhat rioting meant, the irregularity 
in the charge sheet was certainly cured by the provisions of sec. 535 or 537, Cr. P. C, 
as there t'as no prejudice to the accused all of whom were represented by Counsel- 
Deep Chand. 36 Cr.LJ 1260. 157 IC. '915. A.I R 1935 All. 627, 1935 ALJ 666, 
1935 Cr.C 641. 

In a charge of noting, the common object of the unlawful assembly should be 
specified} otherwise the accused ‘ cannot be properly convicted of noting— ru/urw' 
Ahmed, 26 CaL 630j Behari, 11 Cal. 105; Paresh Nath, 33 Cal. 295. The common 
object should always be stated when a charge is framed under sec. 143, I P. C , or the 
connected sections— A'as/ii v. Damu, 25 Cr.LJ. 524, 77 I.C. 988, 27 C.W.N. 28. lo 
all cases in which there is a charge under sec. 147, I. P, C., the common object ought 
'to be stated. But where the common object is not stated and a conviction has been 
had upon the charge the conviction is not necessarily bad. It is necessary to we 
whether or not the accused has been misled by the omission and the omission 
caused a failure of justice — Budku v. Laehmima, 9 C.W,N. 599. Failure to speo'y 
the common object in a charge under sec 147, I. P. C., is only an irregularity 
by sec. 537, Cr. P. C^Bhhnath, 36 Cr.LJ. 2198, 157 I.C. 378, 1935 O.W.N. »--- 
A.I.R. 1935 Oudh 488, 1935 OL.R. 471; Chazl-Dm. 9 O.W.N, 1109, 142 IC. 
AI.R. 1933 Oudh 19. 1933 Cr.C. 57, Ind. RuL 1933 Oudh 127, 34 Cr.LJ. 393 The 
failure to specify the common object in a charge under sec. 145, I. P. C, would no 
be fatal to the trial if it can be shown that there was ample evidence on the record to 
prove what the common object of the assembly was — Ramchandra Narayan, 

1931 Bom. 520. 55 Bom. 725, 33 BomL.R. 1169, 1931 Cr.C. 932, 134 IC. 1226.^ 
Cr.L.J. 64; Kudrutulla, supra. See also the ruLngs cited in paragraph 2 of Note ^ 
As a matter of law it is otherwise with a charge under sec. T49, I. P. C. When there 
no specific name for the offence, and the fact that any offence is committed, w 
p'-osccution of the common object, is of the essence of the ease and there could be no 
conviction for any offence committed with a different common object. It is, therefore, 
obligatory to set cut the common object in a charge under sec. 149, unless it ha* been 
already specified in the main charge under sec. 147 — Kudrutulla, supra. 

l^ere there are two objects of an unlawful assembly, both the objects must be 
speafied and not one. If the dwrgc against the accused mentions only one common 
object of an unlawful assembly but the Judge in his charge to jury propounds^ t«^ 
different common objects, the trial is Illegal and the corviction must be set 
Sabir, 22 Cal. 276. See also Allah Dad. 25 Cr-LJ. 43. 75 I.C. 731, A I.R. 1921 r.ah. 667. 

IVTiere the common object of the unlawful assembly is to take possession of 
property, the property must be speafied in the charge — Poresh Nath, 33 Cab 
No doubt, in some cases it is said when there Is dispute and uncertainty as to possesion 
of the parties it is belter to frame a charge of rioting with the common object of 
Inif in all cases the principal and the pronunent common object should form the 
of the charge and not the incidental happenings — Ahlu Mian, 29 CrL-J. 390 ' 

1C8 I.C. 421, A.I R. 1928 Pat. 405. It is one thing to say that the common OW 
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to get possession of the disputed land, it is quite another to say that the common object 
was to beat apparently for the mere pleasure oi beating. It is quite wrong to include 
those two contradictory cases at the same trial even more so in one charge — Alkasulla, 
AI.R 1936 Cal. 429, 40 C\V.N. 1409, 38 CrLJ. 68, 165 IC 666, 1936 CrC. 654, 
9 R.C 444. In a charge of an offence of rioting it la quite sufficient to say that the 
common object was to assault a person or persons. It is the usual form of charge 
when the common object is to do \nolence to some person It is immaterial whether 
the o6ence to commit which there was a common object was assault, simple hurt, 
or grievmus hurt — Chkauka Dhanuk, 28 CrL.J. 769, 101 I C. 97, A I.R. 1927 Pat. 
398, 6 Pat. 832, 8 P L.T. 825 

It cannot be laid down as a general proposition of law that a conviction under 
sec. 147 cannot be supported whenever the common object as stated in the charge- is not 
precisely made out. The question m each individual case is whether the common object 
established agrees in essential particulars with the common object as stated in the 
charge. INTiere the common object, as staled m the charge, was to assault the com- 
plainant and his men who were cutting the paddy of their land and thereby to oust 
them from the land but the common object established upon the evidence was to 
naintain possession of the land by the accused persons, held that the common object, 
as stated in the charge, was not substantially established and that the conviction under 
sec 147, I. P. C., was, therefore, bad — Si/ajif MahJo, 36 Cal 865, 13 C.W N. 853. 
I\Tiere the common object mentioned m a charge under sec 147, I P. C , was one of 
cauang hurt to the complainant but the conviction was for causing hurt to another 
person, field that the conviction under sec 147. I. P. C, was illegal and that secs 535 
and 537 (a) did not apply to such a case— S«/o Ahtr, 40 Cal. 168 IVhere the accused 
were convicted of noting with the common object of assaulting the complainant but 
it was found that the common object could not be to assault the complainant but to 
set fire to a house, held that the accused were entitled to an acquittal as the charge laid 
in the case had not been established against lliem—Aklu Mian, 29 Cr L J 390, 108 I C 
421, A.IR. 1928 Pat. 405 The Magistrate convicied the accused of noting, the 
common object of the unlawful assembly being the forcible taking away of mangoes 
belonging to the complainant On appeal the Sessions Judge affirmed the corviction, 
holding that the common object was not the taking of mangoes but that it was 
something else field that as the accused were convicted on a different finding of fact 
from that to which they were called upon to plead and to defend themselves at the 
trial they were entitled to an acquittal — Raktmuddt v. Asiar Ah, 27 Cal 990 IVhere 
the common object of an unlawful assembly is stated in the charge to have been to cause 
obstruction to measurement and demarcation of khas makal land, held, that if it was 
n'^t established affirmatively that the land on which the alleged not took place was in 
the actual possess'on of the Government, the charge as laid was not proved — Panchanan. 
30 CLJ. 19 

Where the accused were charged with noting with intent to disposses the com- 
plainant from certain land and were found by the Magistrate guilty of noting with the 
same intent but the Sessions Judge, on appeal, thought that the question of possession 
of the land was not clear and upheld the con\iction. holding that they committed 
rioting with the intention of enforcing their nghts or supposed rights to the land, held 
that the difference between the common object charged by the Magistrate and that held 
bv the Judge to have actuated the accu«ed was s-cry slight and that as both common 
objects raised the same question of law and the accu»ed had not been in any way 
prejudiced in their defence, the conviction was not bad — Manlruddm, 12 CAVJS 579, 
?3 Cal 38t, 7 CrLJ 374. Regard being had to the provisions of sec. 225, Cr. P. C,. 
a conviction under sec. 147, 1. P. C, is not illegal although the charge against the 
accused referred to the taking of paddy from the land of B while paddy was actually 
taken from the land of K who was examined as a witness in the case, as the accused 
were not in any way prejudiced by the omission in the charge of any reference to 
K’s land to which the Judge referred in Ws summing vp—Rahamt Ah, 4 C-'VN 196 
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Where in a prosecution for an offence under sec. 147, I. P. C:, the common object 
charged was by means of ainunal force to obtain possession of certain lands vhidi 
comprised two plots and it was found by the Court that the offence \cas committed 
for obtaining possession of one of those plots, held that the variance between the 
common object alleged and that proved was not such as to invalidate the conuction— 
Babbon, 14 C.W.N. 422 (425). The accused were charged under sec. 147, I. P. C, 
with the common object of abducting the complainant's wife and were convicted under 
that section They were also charged under secs. 366 and 498, I. P. C, and were* 
acquitted of those offences. The Sessons Judge directed the jury that, if they found 
that she was abducted by dragging her by the hand or the hair, then such abduction 
would amount to offences under secs. 341 and 352, I. P. C. -Held that the conN-iction 
under sec. 147, I. P. C.. with the common object of abduction under arcumstances 
constituting the offences under secs. 341 and 352, I. P. C., was legal, as the latter 
offences were minor offences within sec. 238, Cr, P. C., involved in the rfiarge of 
rioting as actually framed — Toiap AH, S3 CaL 599. 

To comply strictly with the law a Court trying an accused person for an offence 
which Is an offence by force of sec. 149, L P. C, ought to state, that fact and name 
that section in the chzTse—Thaikkottatkil. 25 Cr.L J. 212 (214), 76 LC. 6J4. 18 MLW. 
946, 33 M.L.T. 210, 1924 M.W.N. 47, A I R. 1924 Mad. 338 See also Note 765. 

Sedition: — In a charge of sedition, the actual seditious rrords need not be set cut 
in the charge if the substance of the words is given-^AAmed, 1 SL.R. 14, 9 Cr.L.J. 256. 
Even though the substance of the speechb is not given, still if the allegations made by 
the prosecution are of a simple nature, and the accused is not under a misapprehension 
ar to the nature of the charge, the defect In the charge is not matcrlal—C/iinf Fam, 
32 PL.R. 13. 32 CrL.J. 1202 (1203), 134 IC. 580, A.I.R. 1931 Lah. 186. 1931 Cr.C 
206, Ind. Rul. 1931 Lah 954. See also Note 730. 

In cases of sedition the printer and publisher are concerned in the same transaction 
in regard to the publication of the seditious matter and they may be tned jointly in 
proper cases— S/icnfaram, A I.R. 1928 Bom. 139, 30 Boni.L.R. 320, 29 Cr.L.J. 683, 
llOIC 235, 

Stolen property: — Where the charge did rot specify the particular articles for 
the possession of which each of the accused was being prosecuted, the charge was no 
doubt defective but the defect was covered by sec. 537, Cr. P. C., unless it ^va5 shown 
that the accused were prejudiced on account of this defect in the charge — Shakur, 36 
CfLJ. 1205, 157 I.C 562, 1935 O.W.N. 911. 

Theft: — A charge of theft of electricity in a general form that the accused 
committed theft between two given dates, when in fact a multiplicity of separate 
offences committed on particular dates are alleged, is most irregular and regrettable, 
bur the defect does not vitiate the conviction when the specific offences are satisfartonly 
proved by competent evidence, corroborated in all necessary respects In addition the 
ir'cgularity was such as cou’d be, and was cured by secs 225 and 537, Cr. P. C. by 
the finding that the accused had not been prejudiced — Babulal Choukhani, 42 C"-N- 
621 (629), 174 IC. 1. AIR. 1938 P.C. 130. 39 Cr.L.J. 452, 1938 AL.R. 309. 1933 
ALJ. 382, 4 BR. 490, 10 RPC 250, 19 PX.T. 343. (1938) 1 M.LJ. 647. 1938 O.UjV. 
41C. 1938 OL.R. 189, 1938 M.WJJ. 505, 67 CL.J. 162 (P.C.). 

Unnatural ofTence: — See Note 725. 

Subject mallCT of offence : — lATiere the law and the section as well as the 
the sertion are mentioned in the charge, the subject matter of the offence need not be 
specified. Thus, where the illegal act charged is the unlawful and mal cious pooession 
of explosive substances within the meaning of sec. 4 of the Explosive Substances Act. 
it is not essential to specify in the charge the explosive substance which the accused hao 
in their pos«<^-i;on— A«ri7o Lot. 42 Cal. 957, 19 CW..V. 676, 16 Cr.LJ. 497, 21 CJ-1- 
331. 29 I C. 513, 
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Liability of tvhtpping : — ^^Vhere the acaised is Lable to be punished under the 
Whipping Act, the charge must state the liability — Baidya, 5 Mad. 158 

“Law and section of the law" : — In framing a charge the Court should adhere to 
the language of the section, as far as practicable — Amriialal, supra? Chhakari, 26 
Cr L.J. 567. 85 I C. 711, A.l R. 1926 Cal 439 It is not sufficient merely to charge 
the accused in the bare words of a section ol the Code: particulars must always be 
given sufficient to give him notice of the matter with whidi he is charged — Rajabuddm, 
37 CWN. 1074 (1075), 34 CrLJ 1219, 146 I.C 305, A.IR. 1933 Cal 675, 1933 CrC. 
1158 Where the law and section were mentioned in the charge, and the accused fully 
understood the nature of the offence with which they were charged, the omission of ttie 
words “unlawfully” and "maliciously” and “in British India” occurring in the section 
was held not so material as to prejudice the accused — Amrttalal, supra Where the 
accused knew full well what the charge he would have to meet was, his conviction 
would not be illegal even if there was any mistake in the number of sections of the Act 
in as much as the accused cannot be said to have in any way been prejudiced thereby — 
H. B. Spiers v. Johiuddm, Ind Rul. 1932 Cal 419, AIR. 1932 Cal, 461. 1932 Cr.C. 
451, 33 CrL.J. 549. 138 IC. 98, 36 CWN. 246. 59 CaL 113 But see Lai Chand, 35 
CrLJ. 1161, 11 O.W.N. 828, 1934 CrC 1156, AIR. 1934 Oudh 370, 150 IC 941. 

Section 34. I. P C., does not create any offence but merely sets out m what 
circumstances a person can be held liable for an act done by himself and others as if it 
had been done by him alone It is, therefore, not essential that the words of sec 34 
should be incorporated in the charge, although it Is desirable that some reference should 
be made to the common intention alleged against the accused and their confederator. 
If, however, it is clear that the accused could have been in no doubt as to the nature 
of the facts alleged against them, then it is immaterial if there is no definite reference 
in the charge of this common intention, for the accused can have in no wise been misled 
in their defence — Nga Tha Hltn, AIR 1935 Rang 304 

724. Sub»8eclion (7) — Previous conviction: — The prosecjtion is bound 
to prove the previous conviction, and the identity of the accused with the person 
previously convicted — Yippaka Dahgadu, 2 Weir 266 Where the fact of previous 
conviction is not mentioned m the charge, it cannot be used for the purpose of enhancing 
the sentence — Anna/i, Ratanlal 70? f/atdar, 1883 AWN 110, eg, for the purpose of 
adding the sentence of whipping to imprisonment — Anonymous, 2 Weir 265 (266) and 
267 (268) In Abbulu, 7 MLT 77. 11 CrLJ 217, S IC 743, and Bisakhi, 1917 
P.R. 29, 18 CrLJ. 875 ( 878), however, it is held that the omission to set out the 
previous conviction in the charge is not a suffiaent reason for interfering with the 
enhanced sentence m appeal or revision, unless there has been a failure of justice by 
reason of such omiss.on, See sec. 535 Where the accused was at the time Ijing under 
sentence of the previous conviction referred to. the omission to mention the particulars 
of the previous conviction would in no way prejudice the accused and would afford no 
ground for interfering with the enhanced sentence — Raghib Ali, 1881 A.W.N. 32. The 
omission to state the fact, date and place of previous conviction is not material where 
the previous conviction was pul to the accused and admitted by him before judgment 
was passed — Nga Hla, 8 L B R 461, 18 CrLJ. 79. 37 I C 63 

When a person is charged with previous conviction, it is not sufficient to state that 
the accused is an 'old offender’, as that does not suffiacntly bring home to the accused 
person the particular offence or class of offences which renders him liable to a more 
severe sentence than would otherwise be imposed — 2 Weir 226 

The previous conviction must be entered m the charge and the accused should be 
called on to plead thereto? the mere admission by the accused that he had once been 
in jail is insufficient to show iliat he pleaded guilty to the charge of previous conviction 
~-Goi'ind Sakharam, 4 BomLR. 177. 

In passing an order under sec 565 it is not ncccssarj- that the details of the previous 
conviction ^ould be mentioned in the diarpe— JfcargK. 9 NL.R SS, 14 Crllj. 390 
20 I.C. 314 (cited under sec. 5^). ’ 
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^VTiere in a prosecution for an offence under sec. 147, I. P. C', the common object 
charged was by means of criminal force to obtain possession of certain lands whidi 
comprised two plots and it was found by the Court that the offence was comnuiied 
for obtaining possession of one of those plots, held that the \'ariance between tbs 
common object alleged and that proved was not such as to in%-alidate the conrictioa- 
Babbon, 14 CWJ^. 422 (425). The accused were charged under sec. 147, I. P. C, 
v.ith the ajmmon object of abducting the complamant's wife and were conneted under 
that section They were also charged under secs. 366 and 498, I. P. C, and were 
acquitted of those offences. The Sessions Judge directed the jury that, if they found 
that she was abducted by dragging her by the hand or the hair, then such abduction 
would amount to offences under secs. 34X and 352, I. P. C. -Held that the conriction 
under sec. 147, I. P. C., with the common object of abduction under arcumsnnctt 
constituting the offences under secs. 341 and 352, I. P. C., was legal, as the latter 
offences were minor offences within sec. 238, Cr. P. C , involved in the charge ol 
rioting as actually framed — Torep Alt, 53 Cal 599. 

To comply strictly with the law a Court trying an accused person for an offence 
which Is an offence by force of see. 149. I. P. C., ought to state that fact and rin* 
that section in the charge — Thaikkotiathil, 25 Cri.J 212 (214), 76 I.C. 614, 18 M-Lli. 
946, 33 ML.T. 210. 1924 M W.N. 47, A.I.R- 1924 Mad. 338. See also Note 766 

Sedition:— In a charge of sedition, the actual seditious words need not be ***^^“^ 
in the charge if the substance of the words is %\vtn— Ahmed, I S.L.R. 14, 9 CrU. 
Even though the substance of the specch« is not given, still if the allegations made ^7 
the prosecution are of a simple nature, and the accused is not under a misapprehension 
a: to the nature of the charge, the defect In the charge is not material — Chint ffe"- 
32 P.L.R. 13. 32 Cr.L.J. 1202 (1203). 134 I.C. 580, A.I.R. 1931 Lah. 1S5, 1931 CfC 
206, Ind. Rui 1931 LaJt 964. See also Note 730. 

In cases of sedition the printer and publisher arc concerned in the same tiansachw 
In regard to the publication of the seditious matter and they may be tried jointly w 
proper cases-S/iofl/cram. A-I.R 1928 Bora 139, 30 BoiaL.R. 320. 29 CrU. 60. 
110J,C.23S. 

Stolen property: — ’i’^'here the charge did not specify the particular articles for 
the possession of which each of the accused was being prosecuted, the charge was • 
doubt defective but the defect was cos'cred by sec 537, Cr. P. C , unless it was 
that the accused were prejudiced on account of this defect in the charge — SAolur, 
Cr.LJ. I20G. 157 I.C. 562, 1935 01V.N. 911. 

Theft; — A charge of theft of electridty in a general form that the 
committed theft between two pven dates, when in fact a multiplirity of 
offences committed on particular dates are alleged, is most irregular and regretta A 
but the defect docs not vitiate the conviction when the specific offences are satisfarion 7 
proved by competent evidence, corroborated in all necessary respects, fn addition 
ircgularity was such as could be, and was cured by secs. 225 and 537, Cr. P- j 
the finding that the accused had not been picjudiced — Babulal Choukhani. 42 C. - • 
621 (629), 174 I C. 1. AIR. IMS PC 130. 39 Cr.L.J. 452. 1938 A.L.R. 309. ^ 
A.L.J, 382. 4 B R 490. 10 R.P.C 250, 19 P.L.T, 343. (1938) 1 M.L J. CI7. 1938 O.''-'- 
41C, 1938 0LR 189, 1938 M 1V.N, 503. 67 CLJ. 162 (P.C). 

Unnatural offence: — See Note 723. 

Subject mailti of ojlence : — ^MTierc the law and the section as well as the 
the Section arc mentioned in the charge, the subject matter of the offence need 
specified. Thus, where the Illegal act charged is the unlawful and marrious 
of cjplo'ive substances within the meaning of sec. 4 of the Etplosivc Sub«tanc« • 
It is not essent-al to specify in the charge the explosive substance which the ofcu<ra M 
in their ro'«o<s:on— A«n7a IcI. 42 Cal. 937, 19 C.WN. 676, 16 Cr.LJ. 497, 21 Ca-J- 
331, 29 1C. 513, 
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Liability of tvhipping : — Where the accused is liable to be punished under the 
ViTiipiring Act, the* charge must state the liability — Bnidyo, 5 Mad. 158. 

"Lato and section of the law" '—In framing a charge the Court should adhere to 
the language of the section, as far as practicable — Amutalal, supra; Chkakari, 26 
CrLJ. 567, 85 IC. 711, A.I.R. 1926 Cal 439. It is not sufficient merely to charge 
the accused in the bare words of a section of the Code- particulars must always be 
given sufficient to give him notice of the matter with which he is charged— Rajabuddin, 
37 C WN. 1074 (1075), 34 Cr.LJ. 1219. 146 l.C. 305, AIR. 1933 Cal. 675, 1933 Cr.C. 
1158 Where the law and section were mentioned in ttie charge, and the accused fully 
understood the nature of the offence with which they were charged, the omission of tlie 
words "unlawfully” and "maliciously” and "In British India” occurring in the section 
was held not so material as to prejudice the accused— Amri/ala/. supra. tVhere the 
accused knew full well what the charge he would have to meet was, his conviction 
would not be illegal even if there was any mistake in the number of sections of the Act 
in as much as the accused cannot be said to have in any way been prejudiced thereby — 
H. B. Spiers v. Johiuddin, Ind Rul 1932 Cal. 419, A.I R 1932 Cal 461, 1932 Cr.C. 
451, 33 CrLJ. 549. 138 IC. 98. 36 C.W.N. 246. 59 Cal. 113. But see Lai Chand, 35 
CrLJ. 1161, 11 O.W.N. 828. 1934 Cr.C. 1156. AIR. 1934 Oudh 370, 150 IC. 941. 

Section 34, I. P. C., does not create any offence but merely sets out in what 
circumstances a person can be held liable for an act done by himself and others as if it 
had been done by him alone. It is. therefore, not essential that the words of sec 34 
should be incorporated in the charge, altliough it is desirable that some reference should 
be made to the common intention alleged against the accused and their confederator. 
If, however, it is clear that the accused could have been in no doubt as to the nature 
of the facts alleged against them, then it is immaterial if there is no definite reference 
In the charge of this common intention, for the accused can have in no wise been misled 
in their defence — Nga Tlia Htin, AIR 1935 Rang 304 

724. Sub'section (7) — Previous conviction: — The prosecjtion is bound 
to prove the previous conviction, and the idenliiy of the accused with the person 
previously convicted — Ytppaka Dahgadu, 2 Weir 2C6 Where the fact of previous 
conviction is not mentioned in the charge, it cannot be used for the purpose of erihancing 
the sentence — Annaii, Ratanlal 70, Uoidat, 1883 AWN 110; eg, for the purposa of 
adding the sentence of whipping to imprisonment— /Inonymons, 2 Weir 265 (266) and 
267 (268). In Abbulu, 7 MLT 77. 11 CrLJ 217. 5 IC 743, and Btsakht, 1917 
P.R. 29, 18 CrLJ 875 (878), however, it is held that the omission to set out the 
previous conviction in the charge is not a suffiaent reason for interfering with the 
enhanced sentence in appeal or revision, unless there has been a failure of justice by 
reason of such omission See sec 535 Where the accused was at the time lying under 
sentence of the previous conviction referred to. the omission to mention the particulars 
of the previous conviction would m no way prejudice the accused and would afford no 
ground for interfering with the enhanced sentence— Rag/i-ft Ah. 1881 A.W.N 32. The 
omission to state the fact, date and pbee of prevnous conviction is not material where 
the previous conviction was put to the accused and admitted bj him before judgment 
was passed— Nga Ilia, 8 LBR 461. 18 CrLJ 79. 37 I C 63 

When a person is charged with prevnous conviction, it is not suffiaent to state that 
the accused is an ‘old offender', as that does not suffiaentlj bring home to the accused 
person the particular offence or class of offences which renders him liable to a more 
severe sentence than would otherwise be imposed — Ytpptkka, 2 Weir 226. 

The previous conviction must be entered in the diarge and the accused should be 
called on to plead thereto: the mere admission by the accused that he had once been 
in jail IS insufficient to show that he pleaded guilty to the charge of prevnous convirtion 
— Govind Sakharam, 4 BoiH-LR. 177. 

In passing an order under see 5S5 it is not necessary- that the details of the previous 
conv-iction should be mentioned in the charge— /Aargu. 9 N L.R SS, 14 Crjlj. 390 
20 l.C. 314 (cited under sec. 565). ' 
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constituting the otlences under secs 341 and 352, I. P. C, chat;-' c' 

offences tvere minor offences within sec. 238, Cr, P. C., involve 


IVTiere in a prosecution for an offence tinder sec, 147, I. P. C., 

cbarced was by means of criminal force to obtain possession d tetlam l. - _■ 

compnsed two plots and it was found by the Court that the 

Cot obtaining possession of one of those plots, held that = ' 

common object alleged and that proved was not such as to imalidale ^ ^ 

Bubbon. 14 C.W.N. 422 (425). The accused were charged under 4“ 

with the common object of abducting the complainants mfe and v.ei 

that section They were also charged under secs. 366 and 4SS. 1. m 

acquitted of those offences. The Sessions J'"'® “Vai^tto'se* abds&c 

that she was abducted by dragging her by ‘I;' . j craiiOt' 

would amount to offences under secs 341 and 352. I- P- • , fjffun'ti'v 

under see. 147, I P. C, with the common object of abduction und circon,, 

_ . — .» w legal, jj hi. 

. Ci, involved m ths 

rioting as actually framed — Totap Ali, 53 Cal. 599. 

To comply strictly with the law a Court trying an accused ^ 

which is an offence by force of sec 149. I. P. C, ought to state a 
that section in the charge — fhaikkoitathil, 25 Cr.L.J. 212 (214). • ■ 

946. 33 ML.T. 210, 1924 M.W.N. 47. A.I.R. 1924 Mad. 338. See also N 

Sedition:— In a charge of sedition, the actual seditious words need ^ 

in the charge if the substance of the words is given— AAmcd, 1 5L.K. . j 

Even though the substance of the speeches is not given, still if the a ^ 
the prosecution are of a simple nature, and the accused is not under a ^ K®' 

a? to the nature of the charge, the defect in the charge is not matet’a 
32 P.L.R. 13. 32 CrL.J 1202 (1203). 134 I.C 580, A.IR. 1931 l8b. »» 

206. Ind. Rul. 1931 Lah 954 See also Note 730 

In cases of sedition the printer and publisher are concerned m the 
in regard to the publication of the seditious matter and they may s CrLj. 5 
proper cases— S/ion/flra»rt, A I.R. 1928 Bom. 139, 30 BontL.R. 3 , 
no I.C. 235. 


Stolen propertyl-'Vhcre Ihe charge did not specily wu 

the possession of which each of the accused was being prosecuU . 5 c# it was dtc 
doubt defective but the defect was covered by sec 537, Cr. P. C., scalar, 

tJiat the accused were prejudiced on account of this defect in the 
CrL.J. 1206, 157 I.C. 562. 1935 OW.N. 911. ^ 

Thefl!— A charge of Ihett of electricity in a general 1“';" stpJi 

committed thefl between two given dates, when in fact a mu ip regrciu 

offences committed on particubr dates are alleged, is most irKgu ar g^jjjfactc 
but the defect does not vitiate the conviction when the specific offences 
proved by competent evidence, corroborated in all necessary p. C. 

ir-cgularily was such as cou'd be, and was cured by secs 223 an > j-y 
the finding that the accused had not been prciudiced — Chou • ^ ^ 
621 (629), 174 I C. 1. A.IR. 1938 P.C 130. 39 Cr.LJ. 452. 1938 ,o 3 sOV 
A L J. 382. 4 B R 490. 10 R.P.C 250, 19 P.L T. 343. (1938) 1 M L J. 

41C. 1938 OL.R. 189, 1938 M.W.N. 505, 67 CL-J. 162 (P.C.). 

Unnatural offence: — See Note 725. 

Suhjecl mailer ef oflfrtce WTiere the law and the section as "'f” ^ no 

the section arc mentioned In the charge, the subject matter of the o ^ nossci 

specified. Thus, where the illegal act charged is the unlawful and ma 
of cxplo'ivc substances w-ithin the meaning of see 4 of the ExpIosi'C ^^^<5 
It is not essential to specif}' In the charge the explosive substance which t q 

in their rossc'sion— Amrf/a Let, 42 Cal- 937, 19 C.W.N. 676, 16 Cr-W- * 
33t. » 1C 513. 


articles 
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Liability of ichipping : — Where the accused is liable to be punished under the 
V»’hipping Act, the charge must state the liaUhty — Baidya, B Mad. 158. 

“Law and section of the lato" : — In framing a charge the Court should adhere to 
the language of the section, as far as practicable — Amritalal, supra; Chhakari, 26 
Cr.L.J. 567, 85 IC 711, AIR. 1926 Cal 439. It is not sufficient merely to charge 
the accused in the bare words of a section of the Code, particulars must always be 
given sufficient to give him notice of the matter with which he is charged — Rajabuddm, 
37 CW.N. 1074 (1075), 34 CrL J. 1219. 146 IC, 305, AIR. 1933 Cal 675, 1933 Cr.C. 
1158 Where the law and section were mmtioned m the charge, and the accused fully 
understood the nature of the ofience with which they were charged, the omission of tne 
words "unlawfully" and "maliciously" and "in British India" occurring in the section 
was held not so material as to prejudice the accused — Amntalal, supra Where the 
accused knew full well uhat the charge he would have to meet was, his conviction 
would not be illegal even if there was any mistake in the number of sections of the Act 
in as much as the accused cannot be said to have in any way been prej'udiced thereby — 
H. B. Spiers v, Johtuddin. Ind. Rul. 1932 Cal 419, AIR. 1932 Cal 461, 1932 CrC. 
451, 33 CrLJ. 549. 138 IC. 98. 36 C.WN 246, 59 Cai 113 But see Lai Chand, 35 
Cr.L.J. 1161, 11 OW.N. 828. 1934 CrC 1156, AIR 1934 Oudh 370, 150 I C. 941. 

Section 34, I P. C., does not create any offence but merely sets out m what 
circumstances a person can be held liable for an act done by himself and others as if it 
ha'd been done by him alone. It is. therefore, not essential that the words of sec. 34 
should be incorporated in the charge, although it is desirable that some reference should 
be made to the common intention alleged against the accused and their confederator. 
If, however, it Is clear that the accused could have been m no doubt as to the nature 
of the facts alleged against them, then it is immaterial if there is no definite reference 
in the charge of this common intention, (or the accused can have m no wise been misled 
in their defence — S’ga Tha Hltn. AIR 1935 Rang 304 

724. Sub»8ection (7) — Previous conviction: — ^The proseojtion is bound 
to prove the previous conviction, and the identity of the accused with the person 
previously convicted — Yippaka Daitgadu. 2 Weir 2C6 Where the fact of previous 
conviction is not mentioned in the charge, it cannot be used for the purpose of enhancing 
the sentence — Annaji, Ratanlal 70; llaidar. 1883 AWN 110; eg, for the purpoca of 
adding the sentence of whipping to imprisonment— Awonymous, 2 Weir 265 (266) and 
267 (268). In Abbulu, 7 MLT 77. 11 CrLJ 217. 5 IC 743, and Bisakht. 1917 
PR. 29, 18 CrLJ 875 (878), however, it is held that the omission to set out the 
previous conviction in the charge is not a sufficient reason for interfering with the 
enhanced sentence in appeal or revision, unless there has been a failure of justice by 
reason of such omiss.on See sec 535 Where the accused was at the time lying under 
sentence of the previous conviction referred to, the omission to mention the particulars 
of the previous conviction would m no way prejudice the accused and would afford no 
ground for interfering with the enhanced sentence — Raghb Alt, 1881 A.W.N. 32. The 
omission to slate the fact, date and place of previous conviction is not material where 
the p^ev^ous conv^ctlon was put to the accused and admitted bj him before judgment 
was passed— A'ga Hla. 8 L.BR 461. 18 CrLJ 79. 37 I C 63 

l\'hen a person is charged with previous conviction, it is not suffiaent to state that 
the accused is an ‘old offender’, as that docs not sufficiently bring home to the accused 
person the particular offence or class of offences which renders him liable to a more 
severe sentence than would otherwise be imposed — Ytpptkka, 2 ll’eir 225. 

The previous con\^ctIon must be entered in the charge and the accused should be 
called on to plead thereto; the mere admission bj the accused that he had once been 
m jail is insufficient to show that he pleaded guilty to the charge of previous convictinn 
— Govind Sakharam, 4 BomLR 177. 

In passing an order under sec 565 it is not necessarj that the details of the previou 
conviction should be mentioned m the diarge — Jhargu. 9 NLR 88 14 CrT r •jon 
20 I.C. 314 (cited under sec. 565). ' ’ 
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The enhanced punishment, refcned to in this sub-section, relates to inflictica d 
enhanced punishment as prodded by sea 75, 1. P. C., as the puni^cnt of a diffcct 
'kind referred to in the same sub-section relates to the provisions of the A\Tiippbs Aa 
-The’ provisions of see. 75, I. P. C., are not to be brought into action where the sentaa 
intended to be awarded is within the competence of the Court to award under the 
ordinary provisions of the Code— AWuf Karim, 34 Cr.LJ. 1166, 146 I.C 15, AIR 
1933 Nag. 315, 1933 Cr.C 1313, 29 N.LR. 300. When enhanced sentences are cco- 
templated under sec. 75, I. P. C, a separate head of charge must be distinctly draw 
with this objert— DKwgrf, 12 CrXJ- 233, 10 I.C. 241, 139 P.L.R. 1911,-40 P.W.R. WU 
'(Cr); Q.-E. v. Dorasami, 9 Mad. 2S4. 


222. (1) The charge shall contam'such particulars as to 

Particulars as to time, the time and place of the alleged offence, 
place and person. and the person (if any) against whom, or 

the thing (if any) in respect of which, it was committed, as arc 
reasonably sufficient to give the accused notice of the matter 
with which he is charged. 

(2) When the accused is charged with criminal breach of 
trust or dishonest misappropriation of money, it shall be sufficient 
to specify the gross sum in respect of which the offence is allege 
to have been committed, and the dates between 'which the ofience 
is alleged to have been committed, without specifying particulaj 
items or exact dates, and the charge so framed shall be deeme 
to be a charge of one offence within the meaning of section 234. 


Provided that the time included between the first and last 
of such dates shall not exceed one year. 

725. Particulars as to time, place, etc.: — The 
suffiaent particulars as to time, place, person and circumstance, so that the acw 
have notice of the matter with which he is charged — Fakirappa, 15 Bom. 491. ^ 

of this section is to ensure that the accused may have as full particulars as ^ 

the accusation made against him— Rafcfjn Bakslia, 34 C.W.N. 901, 1930 9^-^* ^ 
charge for house-breaking and theft is bad for vagueness if it does not spedfy ^ 
stolen or the name of the person whose house was broken into, and omits to men ' 
of the places where the offences were committed — Subbadu, 28 MLJ. 331, 1 ^ 

298. WTierc the charge did not specify the particular articles for the 
which each of the accused was being prosecuted, the charge is no do'Jbt de.ertn 
the defect is cured by sec. 537. Cr p' C,-^hakur. 36 Cr.L.J. 1206. 157 
1935 O.AV.N. 911, A.I.R. 1935 Oudh 475. 1935 OL.R. 483 A charge of 
defective if it docs not set forth 'the particular occasion on which it was ,oi 5 

been committed— Biwano//; v. Kfshab, 30 Cal. 402, 7 CWX 74s Prelop. 

Cal. mi, AU Mahomed. 30 Cr.LJ. 1073 (1075), 119 IC 532. A.I.R. 

Ind. Rul. 1929 Sind 212. But where the exact words were not given in the c ^ 
were given by the prosenition witnesses, the accused was not prejudiced 
and the irregularity was covered by sec. 225 — Samralhmal, A.I.R. 1932 Naff. * • 
Cr.C. 803. 141 I.C. 438. 34 CrL.J 151. 4\'hcrc a charge of dacoity under se^ -J" 
397, I. P, C., did not spedfy the dates on which the looting took place, hna 
conviaion must be oua'hcd. as the drarge did not give the accused. su/Hfient not) 
particuhrs of what they had to meet — Cam MaJlu, 49 Mad. 74. 26 Cr.f~J. .,^^4 
accused was charged with having commiUrd assault on a certain date. He 
evidence of nlibi and was convicted of having committed the Bvsaull wr a j (fcjt 
d.ite. JlfiJ that this was a material Irregularity which prejudiced the accused an 
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h:s conNnction was illegal — Ktshori Lai, 36 CrJ*J. 282, 153 I C 32, 35 P.L.R 4-19, 
A I.R. 1934 Lah 455, 1934 Cr C. 703. Where an accused is charged with having beaten 
the complainant at a particular place at a particular time and the prosecution evidence 
fails to establish the charge, he cannot on that evidence be convicted of having beaten 
the complainant at a different place on a different occasion — JalaUud-dtn, 25 Cr.L J 471, 
77 I.C. 823, AIR. 1924 Lah 616 IVTiere an offence was committed in two places but 
only one place was mentioned in the diarge, the conviction was not illegal if the accused 
was not misled in his defence — Nankhoo Mahton, A.I.R. 1936 Pat 358 A conviction 
under sec. 377, Indian Penal Code, is illegal on a charge which does not set forth the 
time, place or the person with whom the offence was committed, but only states that 
the accused habitually wore woman's clothes and exhibited physical signs of having 
committed that offence — Khairatt, 6 All. 204 In a charge of adultery it is sometimes 
impossible to specify the particular date or dates on whidi the sexual intercourse took 
place; it is suffident to specify two dates between which the offence is alleged to have 
been committed— fl/iofa Nath. 51 Cal. 488 (492), 28 CWJ^ 323, 25 CrLJ. 997. In 
cases of cnminal conspiracy it would be unreasonable to require the Crown to establish 
with accuracy when the conspiracj’ began or ended These facts are best known to the 
conspirators. There appears no objection to approximate dates being entered in the 
charge. Defrauding the public by deceitful means is an offence and the allegation in 
the charge of such an object without speofying the persons defrauded is suffident to 
mamtdn a charge of conspiracy — Dur Mahomed, 35 Cr.LJ. 1337, 151 I C. 494, 
28 S.LR. 119, A I.R. 1934 Sind 57. 1934 Cr.C. 628. 

726 . Sub'Section ( 2 ):— This sub-section did not e.xist in the Code of 1862. 
The ruling in Ekram Alt, 2 C.\V.N. 341 and Putsotam, 24 Cal 193 decided under the 
Code of 1882 is no longer good law. As the law stood before, there was great difficulty 
in convicting where there was a running account and where the prosecution were unable 
to put their hands on a speafied item out of wluch the particular sum was embezzled. 
This difficulty has been removed after 1898— /C/iirod Kumar, 29 C.W.N 54, 40 Cr.L.J. 
555, 26 Cr L J 532, 85 I C. 372 This sub-section was primarily enacted so that persons 
who ^owed a deficiency in the accounts with whidi they were entrusted could be 
convicted of cnminal misappropnation even when it could not be shown that they had 
misappropriated this or that specific sum — Shtam Surtdet, AIR 1932 Oudh 145, 6 Luck 
435, 9 O W N. 216, 1932 Cr C 222, 33 Cr L J 343, 136 I C. 810. Where the accused has 
comimtted three acts of misappropriation within a year, it is sufficient, under the present 
law to frame only one charge in respect of the offence, mentioning only the gross sumj 
it is not necessary to draw up three charges of misappropriation and to specify the three 
sums separately — Raman Behan, 41 Cal 725 

The case referred to m see. 222 (2), Cr. P. C, is a case in which the charge is 
criminal breach of trust or dishonest misappropriation of money and it does not apply 
to a case of criminal breach of trust or dishonest misappropnation of goods, and affords 
no j’ustification for mixing up money and goods or for framing a single charge m respect 
of the total of the cash said to have been misappropnated and the total xalue of the 
goods said to have been misappropriated— PuWic Ptosecufor v. N. S. Sharma AIR. 
1939 Mad. 575, 1939 MWN. 468, 1939 MCrC 178, (1939 ) 2 MLJ 518, 40 Cr.LJ. 
a51. 184 I a 51, 50 M L W 515. 

This sub-section applies only to a chaige of cnminal breach of trust or misappro- 
pn.ations it does not apply to a charge of falsification of accounts under sec 477A, 

I. P. C.—Kalka Prosad, 38 All 42, 13 ALJ. 1(69, 16 Cr.LJ. 813, 31 I.C 829; MatUal, 
26 Cal 560 (564), 3 CWN. 412; Raman Behari. 41 Cal. 722 ( 725), 22 IC 729, 
15 CrLJ. 153, 18 CWJs'. 1152; Rameshiear, 34 CrLJ 673, 144 IC 94, A IJl. 1933 
Nag. 327, 1933 Cr.C 1328, Ind. Rul 1933 Nag. 200; or to a charge of cheating— JJo/a 
Khan, 1 ALJ 599; Abdur Rahim, 32 Cr.LJ 611, 130 IC 796. AI.R. 1931 Pat 102 
12 P.L.T. 12. 1931 Cr C 230. Ind. Rul. 1931 Pat 2(M. 

This sub-section allows a charge to be framed in respect of the gross sum misappro- 
priated during a period of one >car. But this diarge can only be joined with the other * 

Cr.— 50 
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diarges at the same trial if the offences of nusappropriation formed part of the ssre 
transaction \rith the offences of forgerj*. The same applies to the charges of cheatiag 
also — ShapuTji Sorahji, A.I.R- 1936 Bom. 154 (159) > 37 CrXJ. 688, 162 I(X 3S9, 
38 Bom,L.R. 106, 60 Bom. 148, 1936 Cr.C. 338. 

Section 222 (2) only dispenses Trith the particubrs rihich trould otherwise be 
required; but it does not say that the gross sum is to include everj’ act of misappro- 
priation committed within the date specified in the diarge. Therefore, where there 
have been defalcations in respect of different items in the course of a year, the Court 
can try a man at first in respect of a lump sum consisting of some of the items iris- 
appropriated and then subsequently in another trial, try the man in respect of another 
item misappropriated during the same period, Tlie offence which is the subject of the 
second trial is not the same which was the subject of the charge in the first trial, and 
therefore, the second trial is not barred by the pn^daons of sec, 403 — Nagtndra SbIK 
50 Cal. 632, 27 C.W.N. 578 (581); Kashinath. 5 I.C. 970, 12 BomL.R. 226, 11 CrU- 
337; Sreemakuiti, 32 Cr.LJ. 223, 129 I.C. 75, AI.R. 1930 Mad. 978, 59 MXJ. 83*. 

1930 M.W.N. 1097. 1930 Cr.C 1194. 32 M.WJJ. 789, Ind. RuL 1931 Mad. 219; 
Biijitcan, 53 All 411, 129 I.C. 558, 1931 Cr.C. 224. A.I.R. 1931 AIL 209, 1931 AiJ 93. 
32 Cr.LJ. 376 (dissenting from Appadurat, 17 Cr.LJ. 30, '32 I C. 158). But see 
Note 1092. 

IMiere the real case against A was one of abetment and the case against B was w 
respect of a part only of the amount charged against the other two, the case docs not 
fall within tlus sub-section and there Is a misjoinder of charges ^tiating the trial— 
K, Aturiah, 32 Cr.LJ. 930, 132 I.C. 548, 8 Rang. 632, A.IJL 1932 Rang. 90, Ind. Rul 

1931 Rang. 180, 1931 Cr.C 378. 

727 , Mention of gross sum is sufficient: — Under clause (2) of lb* 
section m a charge of criminal breach of tnist the gross sum in respect of nhich the 
offence is alleged to have been committed should be stated as well as the dates betw^t^ 
i\hlch the offence is alleged to have been committed. It is not necessar)' to speoly 
particubr items or exact dates— Abifur Rahman, SS Cr.LJ, 170. 99 I C. 602, A.I-R 19^ 
Lah. 109. See also Ramchandra Range v. Emp, 40 Cr.LJ. 5^ (587), 181 I-C. 870, 
A.I.R. 1939 Bom. 129, 41 BomL.R 98 This sub-section is an enabling proriaon whldi 
permits what otherwise would be a large number of separate charges to be joined together 
for the purpose of convenience. Nowhere, is it prescribed that separate charges m 
respect of separate amounts misappropriated shall not be resorted to and that if 
accused has misappropriated several sums within a >'ear they all should be added 
and made into one gross sum and tried as one charge— Sremehir/i, 32 CrJ-J. 223, 

I.C 75. 32 ML.W. 789, 59 M.LJ, 854, AIR. 1930 Mod. 978. Jnd. RuL 1931 Mad. 21?. 
1930 M.W.N. 1097, 1930 Cr.C 1194. This is an enabling section and it enacts that ^^ 
is sufiidcnl to specify the aggregate sum without gcring into details. It di«pens« wi 
the necessity of enumeration of various items, but it does not prohibit pjch enumeration 
^Dalto Uanmant, 30 Bom. 49, 7 Bom.L.R. 633, 2 CrXJ. 518. It is optional with 
complainant either to mention the gross sum or to speafy all the items misappropria^f^ 
And this section docs not make compulsory' either the one or the other. The cem 
pbinant may choose to specify all the particubr items in addition to mentioning t 
gross sum, and this will be treated as a mere superfluity but not an illegahtj — 
Samiruddm v, Sibaran. 31 Cal. 928. B CM'H, 807; Cu!a;ati Lai. 24 All. 25fs 
Baksha, 129 I C 359, 31 CW.N. 901 (901), 32 Cr.LJ. 321, AI.R. 1930 Cal. 7*7- 
Cr.C 1117, Ind. Rul. 1931 Cal 167, or the compbinanl may mention only the 
amount even where the particubr items can be specified — Thomas, 29 Mad. 558. 
although it Is sufficient to frame a general charge of the gross amount without spen')"*-^* 
particubr items, still where the accused is likely to be prejudiced by the vagueness 
the charge, the Nfagistrate riiould deal with some at least of the items— 

Sfcofc. 1907 r.V'.R. 16. 6 Cr.LJ. 137 (139). 

Though it is sufficient to mention only the gross sum and not necessarily the 
cubr items, still the prosecution mu*t prove what total sum the accused has unbwb 7 
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e-'^pended or failed to account for in sudi a way as to leave no doubt that he has been 
engaged in a criminal misappropriation, and how that total sum is made up. There 
must be a definite finding of a certain definite sum traced to the accused and clearly 
^own to have been wlfully and unlawfully appropriated to his own use. It is not 
sufficient to fling into the charge an alleged balance or net profit which the accused, an 
agent of the complainant, is supposed to have earned, and say that m respect of that 
net profit he is guilty of misappropnation of every rupee which he cannot produce or 
explain ior— Mohan Singh, 42 All 522, 22 CrL.J. 84, IB ALJ. 633, 59 I.C. 372. In 
other words, the Allahabad case lays down that an accused cannot be convicted on a 
charge of crirmnal misappropriation based on a general deficiency in accounts, shown 
by the difference between the sums actually received by the accused and the sums actually 
credited. But the Oudh Chief Court is of opiiuon that it is impossible for the prosecu- 
tion to allow the money in the hands of an accused person and to prove that he spent 
a certain specific sum in any particular manner. The prosecution has done its duty 
when it has proved that the accused has received the money and has failed to show in 
his master’s accounts. Consequently, a charge of misappropriation based on a general 
deficiency in accounts is valid — Skiam Sundar, 6 Luck, 435, 1932 CrC. 222 (223, 224) 
(dissenting from 42 All. 522). Tlie same view 13 taken in Vinayak Laxman, 53 Bom. 
119, 30 CrL.J. 185 (189), distinguishing the above Allahabad case. See also Buddku 
V. Babu Lai, 18 AIL 116 and Q.-E. v. Kelhe, 17 AH 153 in this connection. 

IVhere the Magistrate examined the evidence in respect of each item of money 
embezzled which went to make up the total amount of the sums embezzled as entered 
in the charge-sheet, held that this was a way of examining the facts of the case which 
was most faNxiurable to the accused, and he certainly cannot complain that he has been 
in any way prejudiced by the manner m which the evidence against him has been 
BCrutmized— iCnjAna Priya, AIR. 1936 Oudh 376. 164 I C. 302, 1936 OWN. 607, 
37 Cr.LJ 941. 

728. “Charge so framed . . charge of one offence”: — This section 
clearly admits the trial of any number of acts of breach of trust committed within the 
j-ear as amounting only to one offence — Datio Hanmant. 30 Bom 49, 7 Bom L R 633, 
2 Cr.LJ 518 A trial involving offences under sec 406, I P. C, committed on fis-e 
distinct dates is not bad in view of the provisions of sub-seetion (2) of this section — 
Ami V Badam. 30 Cr.LJ. 706, 116 1C 722, AIR 1929 Ca! 175, Ind. Rul 1929 Cal. 
498 IVhere a man is charged with cnminal breach of trust in respect of sarious sums 
of tncjney embezzled from time to tunc on different occasions, a charge of criminal breach 
of trust may be framed in respect of the gross sum without specifying the particular 
items; such a charge is a charge of one offence and not of se\-eral offences — Ibrahim, 
33 All 36, 7 A L J. 897, 11 Cr L J 442 If a person is charged with embezzlement of 
the sum total of different items, and the charge also specifies the various items collected 
and embezzled, the charge is really a charge of one offence and is perfectly s-ahd It 
does not contravene the prohibitions contained in sec. 234 by reason of the fact that 
the items speafied exceed three in number — Guhart Lot, 24 AH 234; Datta, 30 Bom. 
49, Rahim Baksha. AIR. 1930 Cal 717, 1930 CrC 117, 34 CWN. 901, 32 Cr.LJ 
321 But where the accused is charged with having misappropriated "%-anous sums” 
without mentioning the sum total or different items, which are six m number, the 
charge is illegal — Ptarey Lai, AI.R 1935 Oudh 273. 154 IC 320, 1935 OW.N. 185, 
1935 OLR. 157, 36 CrLJ 518 l\’bcre a charge of cnminal misappropriation consisted 
of three counts alleging misappropriation on three different occasions and two of these 
items were made up of three smaller sums of money each, and the accused was conneted 
on all the three counts, held that the trial was really for three offences and not se\-en. 
and was not illegal under sec. 234 — Ishaq, 27 AH 69 IMiere a person was put upon 
bis trial for embezzlement of three sums in one iTar. and one charge was drawn up, 
in which all the three sums and the persons from whom he collected were specified, but 
he was not charged with three offences under 'see 409, I. P. C, but with one offence, 
and was comicted of one offence and sentenced to one term of imprisonment, ktlJ that 
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tlic charge was not illegal as it was in accordance with secs. 234 and 222 (2)— 5at A’arcM, 
32 Cal. 1085, 10 C.\V2^. 51, 3 CrXJ. 138. The accused was charged with harcj 
embeziled four sums of money on three specified dates within two months; only ca 
charge was framed in which the amounts and the dates of embezzlement were spedfiei 
The Magistrate convicted the accused for embezzlement committed on the three dates, 
and sentenced him to two years on each count, the sentences to run concurrently, 
that the diaige was correctly drawn up; and that the Magistrate was not correct o 
sentencing the accused separately on each of the three counts, but should have passed 
one sentence, but this irregularity was of no importance as the sentences were to rci 
concurrently — Prtm A'flram, 52 AH. 941, 1930 A.LJ. 1130, 32 Cr.LJ. 155 (156, I5T). 
128 IC 595, A.IR 1931 AIL 267. See also Ram Kishoon. 35 CrXJ. 876. 148 IC 
900, 15 P.L.T. 126, A.I.R. 1934 Pat. 232, 1934 Cr.C 461, where a charge was held to 
have been correctly drawn up under sec. 232 (2), although it did not set out the total 
of the money cmb^zlcd but specified separately three items of money rcusapproptiated 
by the accused. But see Ptarey La!. 36 CrXJ. 518, 154 J.C. 320, 1935 O.WX’. 1^ 
Vtlierc an accused person is tried on charges of criminal breach of trust in respect cf 
two cheques and also on another charge in respect of a gross sum made up of thM 
distinct itmes which might have been but were not specified, the trial is in lact not cn 
five distinct charges but is only for three offences (in respect of two cheques plus gross 
sum) and is, therefore, legal under sec. 234— TAomas, 29 Mad. 558. 

This sub-scction enacts that the diarge in respect of a gross sum appropria'K^ 
within one j-ear shall be treated as a charge for cnc offence within the meaning cf 
234, but it docs not follow- that the several acts of misappropriation should be deecw 
ns forming one tiansaction within the meaning of sec 235— A'osf Vistcanalhan, 30 .Nbi 
328, 5 Cr.XJ. 341. It is not easy and indeed possible to give an cart definition to 
word ■■transaction,” but it may be said that it means a group of facts so conreded 
together as to involve certain ideas, namely, unity, continuity and connexion. In crcff 
13 detennine whether a group of facts consituted one transaction it is neces^ W 
ascertain whether they are so connected together as to constitute a whole which cv 
properly be described as a transaction. Where a clerk or cashier sets out to rcb w 
employer, having regard to the fart that sec 222 (2) pro\-ides that he may be ch^^ 
with ha^-ing misappropriated the total of whale%*cr sums he may hare appropriated la 
course of one year, it is not urueasonable to say that for the purposes of the 
the year’s illidl operations can be regarded as one transaction — Kashiram v. Hurdui 
A.I R, 1935 Cal 312 (314), 62 Cat SOS. 39 CW.N. 703. 

See also Madkusudan v. Emp., in Note 751. 

*One year*; — The time covered by the sc\-eral acts must not be more than 
year; where the charges related to items misappropriated in the course of two yean. L e 
con\irtion was quashed — Dhanjlbhoy v. Ka>m Khan, 14 r.R. 19(6, 64 P.L.R. l^ 
Thus, where the accused teas cha^cri with criminal breach of trust in respect of • 
neckbees, committed from February 1922 to January 1924 (ic., In the course cf t^ 
yca.’s), held that the trial was saliated. See. 235 did not apply, as the act of hr«“ 
ol trust in respect of cadi neckbcc was a separate transaction— Reman Lai. 49 AIL 31- 
25 A.LJ. 317, 2S Cr.XJ, 171, 99 I C 603. AI.R. 1927 AIL 223. 

The charge of a lump sum extending osTr a period of more than one year is^ 
viobtion of tlie express piovison of the Cr. P. C. and is illegal— .tfunneelaf. A-IiL 
Oudh 211, 1935 O.WN. 126. 1935 OX.R. 141. 151 I C 253. 36 Cr.LJ. 477; 

25 CrXJ. 693. 143 I C. 519, A.IJ1. 1934 Pat. 132. 

It is not enough to show that there was embezzlement at so.T.e lime before, 
or after the penod mentioned In the charge, because the charge is framed under t.-* 
fpecbl prmis.on contained in d (2) of this section and the prosiso thereto, and upon * 
charge so fra-nied it is at any rate necessary to show an act or acts of embcnlemcrt n 
rt'pect of the gross sum na.-ned or some part of it, committed within the space of tt^ 
>Tar-rremo;Aa. 17 CW-V. 479 (4S3>. 14 CfXJ. 219, 19 I C. 315. 
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223. ^\^len the nature of the case is such that the parti- 
men manner n( com- ^ulars mentioned in sections 221 and 222 do 
nutting offence must be not give the accused sufficient notice of the 
matter with which he is charged, the charge 
shall also contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient for that 
purpose. 

Illnsirations. 

(a) A is accused of the theft of a certain article at a certain time and 
place. The charge need not set out the manner in which the theft was 
effected 

{b) A is accused of cheating B at a given time and place. The charge 
must set out the manner in which A cheated B 

(f) A is accused of giving false evidence at a given time and place. 
The charge must set out that portion of the evidence given by A which 
is alleged to be false. 

(d) A is accused of obstructing B, a public sei^'ant, in the discharge 
of his public functions at a given time and place. The charge must set 
out the manner in which A obstructed B in the discharge of his functions. 

(<?) A is accused of the murder of B at a given time and place. The 
charge need not state the manner m which A murdered B. 

(/) A is accused of disobeying a direction of the law with intent to 
.save B from punishment. The charge must set out the disobedience charged 
and the law infringed. 

729 . The question as to whether further particulars are necessary under this 
section is a question of discretion in each atc—KudrutulIa. 39 Cal 781 In a case of 
.cheating, the charge must set out the manner in which the offence was committed. 
^Vhether the words of the charge are reasonably sufficient to give the accused notice of 
the accusation which he has got to meet, depends upon the circumstances of each 
particular case The omission to state the manner of cheating is regarded as material 
or not -according as the accused has or has not in fact been misled by the omission 
and the omis^on has or has not occasioned a failure of justice [sec 225, 111 (b) and (c) ) 
—Kedar Nalh. 29 C.W.N 408, 41 CLJ 172, 26 CrLJ. 8-19. IVhere the manner of the 
cheating was set out as follows — “By deceiving with false representations and promises 
as w-ell as by conduct," held that the expression used was too vague and indefinite to 
give the accused proper notice of the manner of deceit — Kedar Noth, supra. 

The word "manner” in this section can /airly be interpreted as incluAng every 
ingredient by virtue of which the act ccaws to become one of mere non-cnminal 
deception and becomes one of "cheating" within the meaning of sec 415. I P. C , 
and the effect of the deception upon the victim’s body, mind, reputation or property 
would thus be a part of the "manner" of cheating But even if this is held to be too 
wide an interpretation of the word "manner", the illustration is only an illustration 
and by analogj- if see. 223. Cr. P. C, demands that the manner shall be set out it 
must also demand that in the case of cheating the particular consequence by sirtue 
of which the deception becomes an offence should also be set out \Mien. therefore, a 
charge under sec 419. I. P. C., was to the effect "I (Magistrate) charge >1)0 Gian 
Singh that >ou, on or about 7lh July 1936 at Lahore Cml Courts cheated by personation 
by knowingly substituting a certain person for Roshal Lai (deceased) who had before 
that date died representing to Babu Lai that that person was Ro^han Lah a respondent 
to the notice Ec Pk." held that the diarge did not make it clear to the accused by 
virtue of which of the t'anous consequences referred to in sec 415. I. P. C., he must 
lie held liable to the offence of cheating, that the defect in the diarge was material and 
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TOt curable under sec. 225, Cr. P. CX, and that the conviction must be set aade— 
Cian Singh v. Emp , A I.R. 1938 Lah, 828 (831), 40 Cr.L.J. 371 (374). 180 I.C 483. 

tVTiere the charge contained a bare statement that the accused cheated by recelrinj 
a sum under an award and not acting in accordance with the award but it contained 
no allegation that the accused acted dishonestly or that he deceived the complainant, 
the charge disclosed no criminal offence and ought to be set aside — Varumal Lahiutnd 
V. Emp.ZA Cr.LJ. 1049 (1050), 14S I.C. 617, A,IR. 1933 Smd 169, 1933 Cr.C 533, 
6 R.S. 36. 

A charge ol an attempt to cheat must specily the person attempted to be cheated 
and the manner in which the attempt was made — Imam Alt, 8 C.WN. 278. 

See also Note 723 under the heading "Cheating”. 


224. In every charge words used in describing an offence 
Words in charge taken shall be deemed to have been used in the 
whiS”dTeS'e'?fpm,A'- sense attached to them respectively by the 
able. law under which such offence is punishable. 

729A. Although a word used in a charge under the I. P. Code must be taken 
to have been used in the sense attached to the word by the I. P. Code, still when a 
general expression such as "assault” is used, it must not necessarily be taken to^ lu« 
the rneaning which it bears in sec. 351, I. P. C, but it also includes any bodily injuO' 
or violence to some person, sudi as hurt or grievous hurt. And so, where the accused 
were charged with rioting with the common object of conurutting ‘assault’, and they 
■were convicted o! rioting with the common object of causing hurt, held that there 
was no error or illegality in the charge, because the word ’assault' denoted hurt, and no 
•alteration of charge was necessary— CAAowIa Dhanuk, 6 Pat. 832, 28 Cr.LJ. 769 (771). 


225. 


Effect of errors. 


No error in stating either the offence or the particulars 
required to be stated in the charge, and no 
omission to stale the offence or those parti- 
culars, shall be regarded at any stage of the case as material, 
unless the accused was in fact misled by such error or omission, 
and it has occasioned a failure of justice. 


Illustrations. 

(c) A is charged under section 242 of the Indian Pcn-il Code, w'hh 
''ha\in£; been in possession of cotmlcrfcit coin, having known 
when he became possessed thereof that such coin was counterfeit, 
word "fraudulently” being omitted in the charge. Unless it appe.irs t ■ 
A uas in fact misled by this omission, the error shall not be regartlctl 
in-atcrial. _ _ . 

(b) A is charged with cheating B, and the manner in which he chc.i 
n is not set out in the charge, or is set out incorrectly. A defentb; 
calls uUnesscs and gives his own account of the tranMCtion. ^rn'» 

may infer from this that the omission to set out the manner of the chea ' > 
is not material _ . . t. u trd 

(f) A is charged with cheating B, and the manner in ujiich he enw 
B is not set out in the charge. There nerc many transactions . 

and B, .and A had no means of knowing to wlikh of them ^ 

referred, and offered no defence. The Court may infer from such I- ^ 
tliat the omission to set out the manner of the cheating was, in the cas , 
material error. , 

(cf) A is cliargcd with the murder of Khoila Baksh on the - 
Januarj* 1SS2. In fact tfic murdered person’s name was Haider i>a» , 
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and the date of the murder was the 20th January 1882. A was never 
charged with any murder but one and had heard the inquiry before the 
Magistrate, which referred exclusuely to the case of Haider Baksh The 
Court may infer from these facts that A was not misled, and that the 
error in the cbaige was immaterial. 

(e) A was charged with murdering Haider Baksh on the 20th January 
1882 and Khoda Baksh (who tried to arrest him for that murder) on the 
21st January 1882 When charged for the murder of Haider Baksh, he 
was tned for the murder of Khoda Baksh. The witnesses present in his 
defence were' witnesses in the case of Haider Baksh. The Court may infer 
from this that A was misled and that the error was material. 

730. Error or omission: — ^The accused was charged under secs. 304 and 
149, I. P. C, for “joining an unlawful assembly knowing that it was likely that force 
would be used, and in which force was used, and for causing'the death of one N by 
a blow of lathi on his head in taking away mangoes from a garden in charge of N." 
The charge mentioned only one common object, vU., to take away mangoes from a 
garden. But the Judge in summing up the case propounded two common objects, viz., 
to take away mangoes and to cause injury to N who was in charge of the mango-trees. 
It was held that the omission to specify both the objects in the charge was material, in 
as much as it was diflicult to say which of the two common objects had been accepted 
by the jurys and it might well have been that the jur>’ had accepted that object which 
was not mentioned in the charge and which the accused had no opportunity of meeting: 
consequently there had been a failure of justice—Sabir, 22 Cal. 276 (285). IVbere the 
common object mentioned in a charge of noting was the foruble taking away of mangoes 
belonging to the complainant, the accused could not be convicted of rioting comndtted 
with an entirely different object— Raftimerfdi v. Astar Ali. 27 Cal. 990 (991). IVhen 
the charge against the accused was that he committed criminal breach of trust in respect 
of some deeds, but he was convicted of embeasling the amounts obtained by dealing 
with those deeds, it was held that the charge was materially defective and the conriction 
must be set asidfr— Bipra Das v. NiraJmani, 12 C.WJ^. 577, 7 Cr.LJ. 372 

Where the common object of the unlawful assembly was set out in the complaint 
and was found by the Magistrate, but was not mentioned in the charge, but it 
appeared that the accused had been in no way prejudiced by the omission in the 
charge, held that sec. 225 applied and the omission did not vitiate the tnal — /eshivant, 
28 BomLR. 497, 27 Cr.L.J. 744, following ffasiruddi, 21 Cal 827. Where the charge 
did not mention Ihe common object of the unlawful assembly but there was ample 
material in the evidence on the record to show that the accused were members of 
an unlawful assembly and to show what their common object was, held that the 
omission was not a ground for setting aside the conviction — ffasiruddi, supra; Chasiuddin, 
AIR. 1933 Oudh 19. 9 OW.N. 1109, 1932 CrC. 57, 142 IC 684, 34 CriJ. 393. 

8 Luck. 199. See Note 723. A charge of sedition j$ not defective if it omits to state 
the particular passages or particular words used by the accused; it is sufficient if the 
substance of the words is set out. Even if it is defective, it will be cured by this 
section — TTsbhin’on, 33 Bom. 77; MyJafVTf Krssknosomi, 32 Mad. 384; Chidambaram, 
32 Mad. 3 (12); Cktnt Ram, 32 PL.R. 13. 32 CrL.J. 1202 (1203); Ahmed, 1 SLR. 14, 

9 Cr.LJ. 256. In a charge under sec 420, L P. C, it is proper to state the exac* 
date of the offence, but when the time of the alleged offence is approximately indicated, 
the omission to give the date does not affect the legality of the trial — Farzand, 27 
Cr.LJ. 909 (Pat.), ^^'here in the form of the charge, the word 'or* was by mistake 
used for ‘and’ between two charges framed under secs. 221 and 342. I. P. C, and the 
accused were not prejudiced by the fact that in form the charge was in the alternative 
whereas in substance two distinct offences were charged, held that the conviction of 
the accused in respect of both the charges was not bad — S’ababalt, 34 C.WJC. 1151, 
32 CrLJ. 228, A.IR, 1930 CaL 70S, 53 CLJ. 54. 129 I C 99. 1930 Cr.C 1108. A 
mistake in (he numbers of the sections docs not ini-ahdafe the trial, if the accused 
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•knew full well what was the charge he had to meet— S/uVrs v. Johiuddtn, 59 CaL 113, 
36 C.\V.N. 246 (247), 33 Cr.LJ. 549. The omission of words such as "dishonestly” or 
"unlawfully”, or "in British India” is not material, and is cured by this section— 
JRakkma. 10 B.H.C.R. 373; AmtitalaU 42 Cat. 957. So also, the omission of the words 
"in pursuance of the same conspiracy" is not a very material defect in charges for 
-offences committed in the same transaction — Maung Ba Chil, 7 Rang. 821, 31 Cr.Lj. 
387 (390). 

If the charge is drawn up clumsily or in a somewhat informal manner, but ia 
sufficiently explicit as to give the accused notice of the charge, the irregularity will 
be cured by this section — Tr»6Aia*o«, 33 Bom. 77; Backchu v. Piyara, 2 Luck. 430, 
4 OW.N. 341, 28 Cr.L.J. 409 (410). 

Test to determine lehether error is maletiai : — In determining whether the error or 
omission has occasioned a failure of justice the Court should have regard to the 
manner in which the accused has conducted his defence and to the nature of the 
.objection— Rflwii, 10 Bom. 121. Where the charge did not correctly set out the 
facts of the case for the prosecution upon which it was founded, but it was deaf 
■from the answer which the accused gave to the Court when examined under the 
provisions of sec. 342 that he understood exactly what the case against him was, held 
that the defect in the framing of the charge did not prejudice the accused in any way— 
Gokul, 29 CW.N, 483, 26 Cr.L J. 906. IVhere the accused did not make any objection 
to the defect in the form of charge, at the earliest possible occasion, and as a matter 
of fact no protest was made cither In the Appellate Court or in the Revisional Court 
below, and they knew pcrfertly well what offences they were charged with, held that 
the inegularily had not occasioned any failure of justice— Bocheha v. Piyaro. Z Luck. 
.430, 4 O.W.N. 3tl. 28 Cr.Lj. *409; see also Chidambaram. 32 Mad. 3 (12. 13). 
^Vheie the wording of the charge was neither accurate nor clear, but the accused and 
his counsel understood the real charge, and an objectioivas to the validity of the 
charge was raised by the counsel for the first lime during arguments, held that the 
defect was not material and was cured by sec. 537— A'. C. F. Peddy, 8 Rang. 2S, 31 
Cr.Lj. 793 (796, 797). See also Chousbux. A.I.R. 1935 Sind 34. 28 SLR. 3W and 
Palani Goundan v. Emf.. 1937 M W.N. 1331. 

The benefit of doubt as to the particular weapons which the accused carried cannot 
entitle them to be acquitted altogether of the charge although they are spedfirally 
charged with using particular weapons. The accused, though they may not be convicted 
(or a more serious offence in the absence of proof of use of particular weapons, may 
still be convicted of a lesser offence — Palani Goundan v. Emp, supra. 

^Vhen the charge was framed in clear violation of sec. 234 and the accused was 
prejudiced in his defence, neither sec. 225 nor sec. 537, Cr. P. C , can cure the defect 
—Piarey Lai, A.I.R, 1935 Oudh 273, 154 I a 320, 1935 O.W.N. 785, 1935 O.L.R. 157. 
36 Cr.Lj. 518. 

Duty of Magistrate : — IVhere a charge is erroneous as to the intention with which 
the offence was coinmitled, it is the duly of the Magistrate, before convicting the accused 
for committing the offence with a different intention, to amend the charge to that effect 
so as to give notice to the accused of what he is charged with. Thus, where the charge 
was house-breaking with intention to commit theft, but the Magistrate finding that 
the intention was criminal intrigue with a woman in the complainant's house, convicted 
the accused of house-breaking with the latter object, held that before convicting ibe 
accused for the latter intention, it was the bounden duty of the Magistrate to have 
given the accused notice of that finding by drawing up a charge clearly stating 
it was that he was accused of committii^ The conviction was set aside — Mahomed 
Hosain, 41 Cal. 743 But see Karati Prasad, 44 CaL 358 (364), in which it has been 
held, under the identical circumstances, that it is not necessary for the hfagistrate to 
amend the charge; the accused hairing been charged with cnmmal trespass with a guilty 
intention, it is competent to the Court to convict him of criminal trespass with some 
other guilty intention, and in such a case the accused is not in fact prejudiced by the 
conviction. 
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226. When any person is committed for trial without a 
charge, or with an imperfect or erroneous 
Procedure on commit- charge, the Court, or, in the case of a High 
iriUi imperfect Court, the Clerk of the Crown, may frame 

a charge or add to or otherwise alter the 
charge, as the case may be, having regard to the rules contained 
in this Code as to form of charges. 

Illustrations 

1. A is charged with the murder of C. A charge of abetting the 
murder of C may be added or substituted 

2. A is charged with foiling a valuable security under section 467 
of the Indian Penal Code. A charge of fabricating false evidence under 
section 193 may be added. 

3. A is charged with receiving stolen property knowing it to be stolen. 
During the trial it incidentally appears that he has in his possession 
instruments for the purpose of counterfeiting com A charge under section 
235 of the Indian Penal Code cannot be added 

731. ‘Without charge ;~These «ords apply not only to the cases where there; 
Is no charge at all, but also to cases in which there is no charge in respect of such 
offence as the Sessions Judge or Clerk of the Crown may think the accused ought to be 
tried for — Appa, 8 Bom 200 

‘Frame a charge' . — At the beginning of the trial if the Judge finds that the Magis- 
.trate has omitted to frame a charge, he may supply the omission and frame the charge 
that IS made out on the evidence recorded by the Magistrate — Dodo, 9 S.L.R. 27, 16 
Cr.LJ. 573, 20 IC. 12S. 

732. Addition of charge If the charge framed by the Magistrate is 
imperfect or erroneous, the Sessions Judge may alter or add to the charge, having 
regard to the offences disclosed in the evidence recorded by the Magtslrate \Vhen a 
charge is added to or altered under see 226. the added or altered charge must be for 
an offence made out by the evidence recorded before the committing Magistrate — Dodo, 
9 SL.R. 37, 30 I C. 125, 16 CrLJ. 573 (574)i Mula Stngk, 24 Cr.L.J. 177. 71 I C. 
593; Deogi Fcdoli Ankamma. 34 Cr.L.J. 278. 142 IC 139, 1932 M.WN 1162, A I.R 
1933 Mad 247, 1933 CrC. 374, 65 M.LJ. 6. 38 ML.W. 668, Ind Rul. 1933 Mad. 199. 
See also Sural, 25 CrLj. 1162, SI I.C 985. 11 OLJ. 640, AIR. 1925 Oudh 158. 
1 O.W.N. 362. But the Sessions Judge cannot go beyond the evidence recorded by the 
Magistrate He cannot add or alter a charge upon the evidence recorded by himself at 
the trial. If he does so, the effect is that he takes cognizance of an offence without any 
preliminary inquiry under Chap. XVIII and the provisions of sec. 193 of this Code 
are rendered nugatory. Thus, a charge was drawn up by the Magistrate under sec. 202, 
I P. C , and the accused pleaded guilty to the charge m the Sessions Court, and then the 
Sessions Judge, on the application of the Ihibbc Prosecutor, added a charge for an offence 
under secs. 109 and 201, I. P. C, examined a witness, and then conricted the accused 
on the added charge also; it was held that the addition of the charge was not merely 
an error of procedure but an improper assumption of jurisdiction — Rama Varma, 3 Mad. 
351. See also Notes under sec. 227, under heading ‘"Poicer of Sessions Court". 

Again, the Sesaons Court can add or alter a diarge with reference to the im- 
mediate subject of the prosecution and committal, and not with regard to a mjtter 
not cosTFcd by the indictment. Thus, where a prosecution was instituted by A on a 
charge under sec. 417, I P. C, and the Sessions Judge altered the charge into one for 
an offence under sec. 420. I. P. C, for cheating B. ft was held that the procedure was 
illegal inasmuch as there was no complaint by B, and the prosecution was instituted 
by a person in respect of a matter with which B was not concerned, and the Magistrate 
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did not commit the acrused with respect to any offence committed against B—Bhendrs. 
32 CaL 22, 8 7S4, 1 CrXJ. 794. TWs ruling was apprm’ed of in a decision 

of the Madras High Court reported in ^^ulhu Courtdan, 21 CrXJ. 57, 54 I C 409, 
1920 M.WX^ 149, 11 M.XW. 317, 27 MX.T. 231 and dissented from in Dodo, 30 IC 
125, 16 Cr.LJ. 573, 9 SXR. 37 and Cuhari. 35 CrX.J. 63. 146 I.C. 424, lOO.WN. 
738, A.I.R. 1933 Oudh 375, 1933 CrC. 1092. l\’hen the es-idence recorded by the 
committing Magistrate disclosed an offence under sec 395, I. P. C., the Sessions Judge 
is justified m framing a charge under that section, despite the fact that the coEunittej 
Magistrate did not himself beUe%e that evidence — Gufrari, supra. Sinularly, where the 
accused was committed to the Sessions for the murder of A, the Sessions Judge ctmid 
not add a charge for cauang grie\-ous hurt to B — Skah Din, 1909 P.W.R. 20, 11 CrXJ 
131. In Kharga, 8 All. 665, however, such a procedure was not treated as an illegality 
but a mere irregularity, and the High Court refused to interfere because no prejudice 
Tras caused to the accused. But where the Magistrate committed the accused H for 
murder of M, and the accused R for causing griesmos hurt to K. and in his order 
of commitment the Magistrate staled that there was ample csddence to show that H 
committed murder by causing the death of ht and K, and that R in furtherance of the 
common intention with H conuniutd murder by causing the death of M and K, it 
was held that the Sessions Judge could properly add charges against both the accused 
for the murder of K, as the murder of K could said to be an immediate subject cf the 
prosecution— Wossenuffa. 23 CWJs’. 561, 26 CrXJ. 5 (7). 83 I.C. 485. In a Sind < 2 se. 
however, it has been obser\-ed that the added charge need not be clearly ulated to the 
original charge. Provided that no prejudice has been caused to the accused, the SesaoM 
Court has power under secs. 226 and 227 to add charges for offences 
those framed by the committing Magistrate. The subsequent sections 228 and 231 do 
not show that this power is limited in any way. On the contrary, the prosnsions fw 
adjourning the trial, for directing a new trial (sec 229), for recalling witnesses (sec 230, 
and even for obtaining sanction to the prosecution (sec 230), indicate very dearly that 
there need not necessarily be any connection between the added charge and the charge^ 
.as onginally framed— Dodo. 9 SLR, 37, 16 Cr.XJ. 573 (574). 

The Scions Judge's power to add to a charge is not fettered by the fact that a 
complaint in respect of it had been previously preferred before the Magistrate ea 
dismissed by him — Vaiiiam, 16 Bom. 414. 

Power to expunge a charge ; — ^The Sessions Judge has power to frame, add of alter 
a charge, but he has no power to expunge a charge duly framed by the coranutting 
Magistrate— Poresfto/fa*, 7 C.L.R. 143 See also Sadasibo, in Note 785. 

733. Alteration of charge: — The Sessions Judge should carefully examn* 
the charge-sheet on which the accused has been committed, and if the charge-sheet has 
been carelessly and badly drawn up by the committing Magistrate, the Judge . 
make such amendments and alterations as are called for — Shanker, 11 ALJ 1^' 
CrL 5 116 The Sessions Judge can substitute a diarge of abetment for a charge o 
the substantive offence— Got-ind. 11 BH.CR. 278. If the committing W^^^istrate d(>« 
not frame a charge with separate heads for each distinct offence, the defect should 
corrected by the Sessions Judge — Shanker, supra In a case in whidi the_^aceuse is 
cfiarged with 45 offences and committed to the Sesaons, the proper procedure is 
amend the charge and to hold separate' trials and not to confine the prosecution 
three heads of chargH acquitting the accused of all the rest— ,Srreno/A, 8 Cal. 450 

Alteiing a charge includes the withdrawal of a charge which has been addeo y 
the committing Magistrate — Dwarka Lai v. Mahadeo, 12 AH. 551. 

227. (1) Any 

Court may alter charge. 

or High Court, befo: 
opinions of the assessors are expressed. 


Court may alter or add to any charge at 
time before judgment is pronounced, or,_ 
case of trials before the Court of Session 
re the verdict of the jury js returned or the 
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(2) Every such alteration or addition shall be read and 
explained to the accused. 

734. Addition or alteration of charge: — ^tVhere a Magistrate summoned 
the accused under a certain section of the Penal Code, but the evidence disclosed an 
offence under another section, he could amend the charge — Biroo Sardar v. Ariff, 26 
Cr.LJ. 302 (Cal.). tVTien facts are proved constituting an aggravated offence, the 
Magistrate must either alter the charge under this section, or refer the case under 
sec 347 — KuHuva v. Suppan, 25 LW. 86, 28 Cr.LJ. 164 (J66). 

In amending a charge, the Magistrate should not write over the original charge 
but should leave it on the file for reference and should wite the new charge separately 
and correctly date it — Nga Pan, 8 Bur.LT. 17, 16 CrL.J 2, 26 IC. 305. 

The Court in substituting one charge for another cannot ignore the preliminary 
.requiates of a charges thus a charge for rape cannot be altered into a charge for 
adultery, because the complaint of the husband is a preliminary requisite in the latter 
offence — Chemon, 29 Cal 415; nor can the Court alter a charge of rape and adultery in 
the altemstis'e — Kallu, 5 All. 233. The Sessions Court has no power to inquire into or 
hear charges under sections 497 and 498, I. P C, without a previous enquiry before 
the committing Magistrate — Abdul Atu, 32 CrLJ 1135, 134 l.C 314, 53 C.LJ. 346, 
A I.H. 1931 Cal. 524. 1931 CrC. 676. Ind. Rul 1931 Cal. 810 See Notes under set 199. 

But the power to add a charge Is not limited by the terms of the certificate under 
section 188. Once a certificate has been obtained, the Court has power to add any 
charge for any offence disclosed by the facts though not specified in the certificate— 
Krishna Nath, 33 All 514 See Note 581 under see 188 

^Vhe^e a prisoner has been extradited for dacoity, the Court may alter the charge 
of dacoity into a minor charge which is not extraditable, e | , theft — Khodu, 17 Bom. S69 

Power of Sessions Court — Section 226 confers on the Sessions Court the power to 
add or amend the charges framed by the committing Magistrate, if the added or altered 
charges are made out by the evidence recorded by the hfagtslrate, and sec. 227 
empowers a Sessions Court to add to or alter the charges framed by itself, if the added 
or altered charges are made out by the evidence recorded in the Sessions Court — 
Dodo. 9 SLR. 37, 30 IC. 125, 16 Cr.LJ. 573 (574) j Deogi Reddy Ankamma. 34 
Cr.LJ. 278, 142 IC. 138, 1932 MWN. 1162. AIR. 1933 Mad. 247, 1933 Cr.C. 374, 
65 M.LJ, 6, 38 M.LJ. 668, Ind. RuJ. 1933 Mad 199. But in a later Sind case it has 
been doubted whether section 227 intended to confer jurisdiction on a Sessions Court to 
add or substitute a new charge on fresh evidence led or to be led in the Sessions Court 
ioi the first time—Slenarl, 21 SLR. 55, 27 CrLJ 1217 (1224). 

The Court’s powers, as contained in sec. 227, Cr P C., to alter a diarge are very 
wide. Any restriction of those powers must inevitably lead to failure of justice. If 
the Courts’ power under see 227 can be exercised within certain limits, the pro\nsions 
of the section would be rendered nugalorj- If, therefore, the alteration of the charge 
leads necessarily to the discharge of the former jury, that result must be implied m 
the power of the Court to alter the charge. Tlic fact that there has been a challenging 
of the Common jury already empanelled cannot affect the power of the Court to alter 
the charge. Nor can rule 865 of the High Court Rules (OS ) operate as a bar to 
the-trial of accused by a special jury ujxm the altered charge — res^t’onf Vilhu, 33 
CrLJ. 850 ( 851), 170 IC 153, ILR. 1937 Bom 369. 10 R.B 49, 39 BomL.R 355. 
A.1 R. 1937 Bom. 260 

Where the Committing Magistrate framed diarges of murder against some of the 
accused and abetment of murder against others but, when the case came on for hearing 
in the Court of Session, the Judge at the request of the Public Prosecutor jettisoned 
these charges altogether and substituted for them a charge under sec. 302 read with 
sec. 120B, I. P. C, With the result that the accused, instead of being tried by a 
Jur)’, were tried by the Judge himself with the aid of assessors, held that it would be 
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very difficult to say that the accused had been properly tried when they were deprived 
of a trial by a Jury by a manoeuvre of this kind — Khidit v. King-Bmp., 66 CLJ. 
575 (576). See also SoCTsuH^or, infra. 

The accused were committed to the Court of Sessions under sec. 395, 1. P. C. Tie 
Sessions Judge without assigning any reason amended the charge to one of robbery, 
thereby, before hearing the evidence, changing the character of the charge altogether. 
Held that the accused must' have been prejudiced by the unauthorized amendment- 
Pamullah, 16 CW.N. 238, 13 CriJ. 127, 13 I.C. 783. 

Amendment must not prejudice accused ; — Although this section gives power to the 
Court to add to or alter a charge, still this power should be exercised with discretion, 
and it is the duty of the Court to see that the accused is not prejudiced by the addition 
or alteration of the charges— Dorfo. 9 S.L.R. 37, 30 I.C. 125, 16 Cr.L.J. 573 (575); 
Covindas, 6 B.H C.R. 76. Thu^ an addition of a grave charge or alteration of a charge 
at a late stage of the* proceedings (c.g., after the close of the defence evidence) would 
prejudice the accused in his defence and would be illegal — Madura, 6 CWJ'f. 72; hop 
Mahomed, 31 Bom. 218. Where during the trial of an accused person upon specific 
charges in a Court of Session, it was found at the conclusion of the trial that the charges 
as framed disclosed no offence against the aoused, it was illegal and prcjudiaal to the 
accused to alter or amend the diarges and to convict him on the amended charges 
without affording him an opportunity of meeting the amended charges. The fact that 
the accused cross-examined the prosecution witness to prove the unsustalnabihty oI the 
charges as originally framed, is no ground for holding that by substantially altering 
the chairges, the accused was not prejudiced — Muthu Coundan, 27 ML.T..231, 21 
’Cr.L.J. 57, 11 M.L.W. 317, 1920 M.WJJ. 149, 54 I.C. 409 (411). It is open to a 
Sessions Judge to add an alternative charge, but it is not a proper exercise of dls^etion 
to withdraw the charge (of an offence triable by jury) which the committing Mapstnte 
"thought to be proved, and to put the accused under a disadvantage by substituting 
■another charge (of offences triable with assessors) so that he might be deprived of tte 
right of trial by jury-^amsundar, 5 Pat. 238. 7 P.L.T. 178, 27 CrX.J. 512 See 
also Kfudir v. King-Emp . 65 C.LJ. 575 (576). A Court may alter a charge at any 
time before judgment is pronounced? but if in certain circumstances such alterauon Ms 
occasioned a failure of justice, the Appellate or Revisional Court may interfere. No 
ruling can establish a proposition in law limiting the discretion conferred upon the tnsi 
Court by this section and preventing it absolutely from altering the charge at certain 
stages of the case. A discretion conferred by Statute cannot be whittled by ruling— 
Subramania, 32 Cr.LJ. 756, 131 I.Q 461, 1931 M.WJ4. 399. A.I.R. 1931 hfad -iSS. 
-1931 Cr.C. 487, Ind. Rul 1931 Mad. 525 

Amendment cannot cure illegality : — An illegal charge cannot be amended or altered, 
'and such amendment will not cure the illegality. Thus, where a charge is drawn up o 
four offences (committed within one year) it is wholly illegal under sec. 234, and the 
illegality cannot bo cured by striking out one of the offences and convicting ^ 
accused for the remaining three— A/onoi-c/a Chetty, 29 Mad 569, 5 Cr.L.J. 54- ^ 
also, where a Mapstrate at first framed a diarge under secs 352 and 504, I P. 
but finding that the two distinct offences which were in no way connected with o"® 
another could not be tried together, he struck out the charge framed and frame a 
charge under sea 5(M alone, held that the procedure adopted by the Magistrate was 
illegal — Krishna Murthi v. Narayanastaami, 49 M.LJ. 93, 26 Cr.L.J. 1618. 

There is nothing in the wo^ng of sec. 227, Cr. P. C., which limits the 
of that section to mere irregulanties or its operation to any particular stage of 
case prior to the time that judgment is given or the verdict of the jury is retufne 
Until that time, it is open to the Court to alter or add to the charge, and the provisions 
of secs 228. 229, 230 and 231, Cr P. C, amply provide that the accused shall rot be 
embarrassed or prejudiced by the alterarion of the charge. The Magistrate must use 
a careful and wise discretion and where eiridencc relating to six charges has gone uu 
.'the record, whereas there should be evid^ice only as to three, it may well be the 
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Magistrate would exercise a wise and just discretion in directing a new trial under the 
pro\-isions of sec. 229, Cr. P. C., but the trying Court itself has that power and there 
is no need to refer the case to the High Court — Mohammad hmail, 38 CrL.J 324, 
A.IR. 1937 Sind 1, 166 I C, 845, 9 R.S. 156, 30 SL.R. 391, not following Manavata 
Cketty, supra 

735. Addition or tilteratton when to be made;— A charge must be 
amended before the judgment is pronounced If a charge is defective, e g , if more than 
three offences are included in one charge, which is invalid under section 234, the Magis- 
trate cannot remedy the defect by saying in his judgment that he would proceed on 
only three charges If he wishes to stnke out any of the charges he should do so 
before concluding the trial, and should give the accused an opportunity of making 
such defence as he thinks fit; otherwise the trial is vitiated — Chclio, 49 Cal 555, 24 
Cr.LJ 86. 

Although a charge may he added or altered at any time before the judgment is 
pronounced, still it is illegal to do so at a late stage of the pioceedings, eg, after the 
prosecution case has been closed and the defence evidence has been recorded — Isap 
Mahomed, 31 Bom. 218; Mathura, 6 C.WN. 72. See also Mahanlal Adttram, 30 
CrLJ. 191, 113 I.C. 617, 30 BomLR. 1253. AIR 1928 Bom 475, Ind Rul 1929 
Bern. 185. In Queen-Emp. v. Gordon, 9 AH. 525 the High Court added a charge under 
sec. 193, I. P. C, when the prosecution case under seaions 467 and 471, I. P. C, had 
concluded and the accused made a statement See also Cirdhart Lai, 12 Cr.LJ. 217, 

10 I.C, 156 

II the complainant compounds the offence, the Court should acquit the accused 
upon the presentation of the petition of composition, and has no power to alter the 
charge already drawn up—Hasta, 1914 P.R 29. 16 CrLJ 81, 26 I C 993; Ciyan Singh, 

24 I.C 948, 15 Cr.L.J. 540 

IVhen the Sessions Judge altered the charge so as to make it one of an offence 
different m nature from that set out m the original charge, the Court would have no 
jurisdiction to convict the accused without calling on him to answer the charge and 
ivithout taking the opinion of the assessors— Gufafr Stngh, AIR. 1935 All 458, 36 
Cf.LJ. 1294, 1S8 I.C 38, 193S CrC. 486. 1935 ALJ 843 

In a trial by jury or assessors, the Sessions Court has no power to alter the charge 
after the debveiy of the verdict of the jury or the opinion of the assessors — Shek Ali, 

5 BHCR. 9; Harbans, 1916 P.R 33, 36 1C 134, 17 CrLJ 545 The Words “return 
of verdict” mean the return of the final verdict which the Judge is bound to record 
— Appa Subhana, 8 Bom. 200. 

Application for aUeraiion of charge . — An application for alteration of charge must 
be made immediately after the original charge has been read and explained by the 
Magistrate— A&dwl Kahaman, 27 Cal 839; Karuppa, 18 Cr L.J. 346, 38 I C. 730. If 
the application is made before the Sesrions Court at the commencement of the trial, 
the Sessions Judge should consider the application at once and not postpone passing 
his order till the conclusion of the tnal — Vajnam, 16 Bom 414, Dodo, 16 CrLJ 573, 

30 I C 125, 9 S.L.R. 37. 

736. Sub-section (2):— An alteration of charge must be read o\er and 
explained to the accused It is not the intention of the Legislature to empower a Court 
to conxict an accused person of an offence of which he has not been told anything. 
IVhere a person was summoned to answer a charge under sec 34, Pol ce Act, but the 
Magistrate finding that the facts did not pw\e such offence, conneted him under 
fee. 279, I. P. C, without his being informed of the alteration of the charge, held that 
tbe com-iction was illegal— DAum SmgA, 23 ALJ. 436, 83 IC 1, 26 CrLJ. 1057| 
Jiaghunath, 24 A LJ. 16S, 27 Cr L.J. 152, 91 I C. 8SS. BTicn a new charge was read 
aloud to the jurj- but was not specially explained to the pnsoner. and he was not 
called upon to plead to that charge, but his counsel on being asked did not require a 
new trial (under see. 229), it was held that the accused was not prejudiced by the y' 
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addition of the new charge, and the omisaon to explain the new charge did not affed 
the trial — Appa Subhar.a, 8 Bom. 200. 


22S. Jf the charge framed or alteration or addition made 
When trial may pro- “*^**er scction 226 Or scctioo 227 is sucll 
ceed immediately after that proceeding immediately with the trial 
alteration. jg Hk'ely, in the opinion of the Court, to 

prejudice the accused in his defence or the prosecutor in the 
conduct of the case, the Court may, in its discretion, after such 
charge or alteration or addition has been framed or made, proceed 
with the trial as if the new or altered charge had been the 
original charge. 

737, The addition or alteration of a charge does not open up the trial froo 
the beginning, and the Court may immediately proceed with the trial if if i^ oi 
opinion that there will be no prejudice to the accused. If the accused has alretiy 
been examined under sec. 342, before the amendment of the charge and before be bas 
been called upon to enter on his defence, it is not incumbent on the Court to xe-ezzi^i 
the accused after the amendment of the charge — Skanxht, I Pat. 54, 3 PX.T. 91, 23 
Cr.L.J. 146. 


229. If the new or altered or added charge is such that 
men new trial may prt^cccding immediately with the trial is 
be directed, or trial sus- likely, in the opinion of the Court, to pre- 
judice the accused or the prosecutor as 
aforesaid, the Court may cither direct a new trial or adjourn 
the trial for such period as^may be necessary. 

738. New trial: — The intention of the Legislature is that whenever an 
went of the charge in any way tends to the prejudice of the prisoner, steps shouW w 
taken to prevent that consequence, by ordering a new trial or suspending the in 
going on, to enable him to make his defence or to examme any material witness or W 
recall any witness already examined (sec. 231). It is only in the case of charges deary 
Tilated to one another that a trial goes on forthwith (sec. 228) after an ainenctoeol”" 
Govind, 11 BH.CR. 27. 

Where the original and the altered charges are nearly related to each other ( ® 
original charge being one of murder, and the altered charge being one of shetmeni c 
murder), and the accused did not object to the amendment, it was held that there wa 
no such material prejudice as would have necessitated a new trial under this scimon-' 
Govind, 11 B.H.C.R. 278. If, however, the amendment of charge would raise 
questions of faw and would admit of a different line of defence, the accused woum 
prejudiced and a new trial would be necessary — Covindas, 6 B.H.C.R.’76. 

In a new trial, the Court would not be justified in referring to the record o * 
former tnal as a whole, but he may refer to such depositions as are especially pul 
e\udence— Devi Uutt, 7 C.LR 193. 


230. If the offence stated in the new or altered or added 

stay af proceeings if ‘"’“''f “ the 

prosewtion of offence in which previous sanction is necessary, v 
altered charge require case shall not be proceeded with unhl sucn 
previous sanction .. . , , i i haS 

sanction is obtained, unless sanction 

been already obtained for a prosficution on the same facts a 
those on which the new or altered charge is founded. 
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739. Sanction for one offence, conviction for another: — ^The mere 
{act that the sanctioning authonty is of opinion that the facts constitute an offence 
under one section of the Act is in itself no bar to a conviction of the accused person 
for another offence under another section, provided, of course, that. the facts stated 
in the order giving sanction are the same as those upon which the conviction is 
based. In such a case it is not necessary that fresh consent to the trial upon such 
altered charge would have to be given by the sanctioning authonty Section 230 
makes full provision.for a case of this kind — Amar Stngh, 1919 PR. 31, 21 Cr.L J. 230, 
I.C 102. 

\Vhere sanction has been obtained under sec 197 in respect of a substantive offence, 
it will avail in respect of abetment of such offence, and no fresh sanction is necessary. 
Therefore where sanction was obtained for the prosecution of a Sub-Registrar for an 
' offence under sec. 468, I. P. C., tlie trial of the Sub-Registrar for the abetment of that 
offence founded on the same facts required no further sanction— Pro/uffa, 30 Cal 905 
(908). 

231. Whenever a charge is altered or added to by the 
Recall of witnesses Court after the commencement of the trial, 
when charge altered. prosccutor and the accused shall be 

allowed to recall or re-summon, and examine with reference to 
such alteration or addition, any witness who may have been 
examined, and also to call any further witness whom the Court 
may think to be material. 

740. Recall of witnesses:— The provisions of sec 231 are peremptory, 
and therefore when a charge is altered, the Court is bound to recall any witnesses 
whom the prosecution or die accused desires to recalls (he Judge cannot refuse to call 
them merely because the accused cannot show on what points further tross-examination 
is necessari'— CA/ianfcj, 6 Pat 832. 28 CrL J 769 (771). lOt IC 97. AIR 1927 Pat. 
398, 8 P L.T 825 Under this section the accused has the right to recall the prosecu- 
tion witnesses after the alteration of (he charge, even if that alteration docs not affect 
his defence. The Magistrate has no discretion in the matter, he is bound to recall 
those Witnesses whom the accused wishes to recall— Romofmia, 52 Mad 346, 30 
CrLJ. 223 (224). And the Magistrate cannot refuse lo recall the witnesses on this 
ground that the alteration is not material— Afcgcnrfrflno/ft, 36 CWN 512 (543), 33 
Cr.LJ 265. Ind Rul 1932 Cal 184. 136 I C 136, 55 CLJ 111, 1932 CrC 478, A.IR 
1932 Cal 486. When a charge is amended, the accused has a nght to recall and 
cross-examine all the prosecution witnesses The nght is not restricted to the recalling 
of those witnesses only who have deposed to the subject matter of the amendment in 
the charge — Hazara Singh, 26 Cr L.J. 1497. AIR 1926 Lah. 60, 90 I.C 153. Where 
a charge has been altered, having regard to the provisions of secs. 231 and 257, 
Cr P. C , the accused is entitled to have his new witnesses examined, unless for rea'sons 
mentioned in section 257 the Magistrate thinks that the application is made for the 
purpose of v’exation or delay or for defeating the ends of justice The two secs 231 
and 257 have to be read together — Ramalinga v. Ramasuamy. 31 CrLJ 455, 122 IC- 
785, 57 M.LsJ. 478, 1929 MW.N. 580, 30 ML.W 742 Where the Magistrate trjing 
a warrant case at first framed a cha^c under sec 324, 1. P C. and then at a bte 
stage of the proceedings, altered the charge into one under sec 307, I P C. (Ses^ons 
offence) without giving the accused an opportuiuty of re-examining the witnesses for 
the prosecution and producing his defence in regard thereto, and committed the 
accused to the Sessions on the charge so altered, held that the procedure of the 
Magistrate was entirely illegal and likely to prejudice the accused in his trial before 
the Court of Session- .Vo/io« Lai, 22 ALJ. 239, 25 CrLJ. 798, 81 IC 318, A.IR. 
1924 All. 665 (666). But qu^re, whether sw:. 231 applies to such a case. It really 
falls under see 3 17. Section 231 does not apply where during a inal of a warrant <-»«» 
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addition of the new charge, and the omis^on to explain the new charge did not eStd 
the trial — Appa Subhana, 8 Bom. 200. 

228. Jf the charge framed or alteration or addition made 
When trial may pro- ‘"’'•cr Section 226 or section 111 is suck 

ceed immediately after that proceeding immediately with the trial 
alteration. likely, in the opinion of the Court, to 

prejudice the accused in his defence or the prosecutor in the 
conduct of the case, the Court inaj', in its discretion, after such 
charge or alteration or addition has been framed or made, proceed 
with the trial as if the new or altered charge had been the 
original charge. 

737. The addition or alteration of a charge does not open up the trial frain 
the beginning, and the Court may Immediately proceed with the trial ^ 
opinion that there will be no prejudice to the accused. If the accused has alrtay 
been examined under see. 342, before the amendment of the charge and before he ^ 
been called upon to enter on his defence, it is not incumbent on the Court to re-exafliiM 
the accused after the amendment of the charge — Sharnld, 1 Pat 54. 3 P.LT. 91, 
Cr.L.J. 146. 

229. If the new or altered or added charge is such that 
men new trial may proceeding immediately with the triaU 

be Erected, or trial sus- likely, in the opinion of the Court, to pic* 

^ ‘ ^ judicc the accused or the prosecutor a 

aforesaid, the Court may either direct a new trial or adjour 
the trial for such period as^may be necessary, 

738. New trial;— The intention of the Legislature is that whenever 

ment of the charge in any way tends to the prejudice of the prisoner, steps . 
taken to prevent that consequence, by ordering a new trial or suspending the 
going on, to enable him to make his defence or to examine any material witness o 
recall any witness already examined (sec. 231). It is only In the case of charge* e 
related to one another that a trial goes on forthwith (sec. 228) after an amen m 
Govtnd, 11 BH.C.R, 27. 

Where the original and the altered charges are nearly related to each other 
original charge being one of murder, and the altered charge being one of 
murder) , and the accused did not object to the amendment, it was held that 
no such material prejudice as would have necessitated a new trial under this se 
Govtnd, 11 BH.C.R. 278 If, however, the amendment of charge would raise ® 
questions of law and would admit of a different line of defence, the accused 
prejudiced and a new trial would be necessary — Covindas, 6 BHC.R.'76. . t jjjg 

In a new trial, the Court would not be justified in referring to the recor o ^ 
former trial as a whole, but he may refer to such depositions as are especially 
endence— Dct-i Dutt, 7 C.L R. 193. 

230. If the offence stated in the new or altered or adde^ 

Stay of proceedings if One for ;the_ proSeCUUO" 

prosecution of offence in Which previous sanction is necessai^j 
Sis not be proceeded with until 

sanebon is obtained, unless sanction 
been already obtained for a prosecution on the same farts 
those on which the new or altered charge is founded. 
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739. Sanction for one offence, conviction for another; — ^The mere 
fact that the sanctioning authority is of opinion that the facts constitute an offence 
under one section of the Act is in itself no bar to a conviction of the accused person 
for another offence under another section, provided, of course, that. the facts stated 
in the order giving sanction are the same as those upon -which the conviction is 
based. In such a case it is not necessary that fresh consent to the trial upon such 
altered charge would have to be given by the sanctioning authority. Section 230 
makes full proiision for a case of this kind — Amar Singh, 1919 P.R. 31, 21 Cr L J. 230, 
55 I.C 102. 

^Tiere sanction has been obtained under sec. 197 in respect of a substantive offence, 
it will avail in respect of abetment of such offence, and no fresh sanction is necessary. 
Therefore where sanction was obtained for the prosecution of a Sub-Registrar for an 
offence under sec. 463, I P. C, the trial of the Sub-Registrar for the abetment of that 
offence founded on the same facts required no further sanction — Projttlla, 30 Cal. 905 
(908). 


231. Whenever a charge is altered or added to by the 
Recall of witnesses Court after the commencement of the trial, 
when charge altered. the prosccutor and the accused shall be 
allowed to recall or re-summon, and examine with reference to 
such alteration or addition, any witness who may have been 
examined, and also to call any further witness whom the Court 
may think to be material. 


740. .Recall of witnesses: — ^The provisions of sec. 231 are peremptory, 
and riierefore when a charge is altered, the Court Is bound to recall any witnesses 
whom the prosecution or the accused desires to recall, the Judge cannot refuse to call 
them merely because the accused cannot show on what points further cross-examination 
is necessary— Cftfianta, 6 Pal 832.28 CrLJ 769 (771), lOlIC 97, A 1 R. 1927 PaU 
398, 8 P.LT, 825. Under this section the accused has the right to recall the prosecu* 
tion witnesses after the alteration of the charge, even if that alteration does not affect 
his defence. The Magistrate lias no discretion in the matter, he is bound to recall 
those witnesses whom the accused wishes to recall— Ronio/mga, 52 Mad 346, 30 
CrLJ 223 (224). And the Magistrate cannot refuse to recall the witnesses on this 
ground that the alteration is not material — Nagendranaih, 36 CWN. 542 (543), 33 
CrLJ. 265, Ind Rul. 1932 Cal 184, 136 IC 136, 55 CLJ 111, 1932 CrC 478, A.I.R. 
1932 Cal 486. When a charge is amended, the accused has a right to recall and 
cross-examine off the prosecution witnesses The right is not restricted to the recalling 
of those witnesses only who have deposed to the subject matter of the amendment in 
the charge— Wamra Singfi. 26 CrLJ. 1497, AIR. 1926 Lah. 60, 90 I.Ci. 153 Where 
a charge has been altered, having regard to the provisions of secs. 231 and 257, 
Cr P. C. the accused is entitled to have his new witnes«!s examined, unless for reasons 
mentioned in section 257 the Magistrate thinks that the application is made for the 


purpose of vexation or delay or for defeating the ends of justice. The two secs 231 
and 257 have to be read together — RamaUnga v. Ramaswamy, 31 CrLJ 455 122 I C- 
785, 57 ML.J. 478, 1929 MW.N. 580. 30 MUW. 741. l^Ticre the Magistrate trying 
a warrant case at first framed a charge under sec. 324, 1. P. C, and then at a late 
stage of the proceedings, altered the charge mto one under sec. 307, I P. C (Sessions 
offence) without giving the accused an opportunity of re-examining the witnesses for 
the prosecution and producing his defence in regard thereto, and committed the 
accused to the Sessions on the charge so altered, held that the procedure of the 
Magistrate was entirely illegal and 1-keIy to prej'udice ffie accused in his trial before 
the Court of Session— \fokaji Lai. 22 ALJ. 239, 25 CrLJ 79S 81 IC 318 AIR 
1924 All. 665 ( 666). But quoire, vihether sec. 231 applies to such a caw It reallv 
falls under sec. 317. SecUon 231 does not apply where during a trial of a ii-arrant case 
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the charge is altered into a charge for a Sessions offence, and the trial is converted 
into an inquiry under Ch. XVIII. Such a case is specifically provided for m sea 347 
—Ram Ghulam. 1931 A L.J. 587, 32 CrXJ. 849 {850), Ind. Rul 1931 AH. 479. 132 
I.C. 47, 1931 Cr.C. 706, A.I.R. 1931 AIL 431, doubting Mohan Lai, supra. But it 
should be noted that there is no duty laid on the Cotirl to ask the accused irhctlier 
he wishes to recall or rc-summon prosecution or defence witnesses, and so there is no 
breach oj any provisions of sec. 231 if the Court does not so inquire. It is the orrusfd 
who is to ask the Court to recall the witnesses. And there would be a breach o( ths 
provisions of this section if the Court refused the request of the accused to rerall or 
summon witnesses — Konmal\ 52 All 455, 1930 A.LJ. 572, 32 Cri J. 22 (23). 


232. (1) If any Appellate Court, or the High Court in 

, ... the exercise of its powers of revision or of 

Its powers under Chapter XXVII, is ot 
opinion that any person convicted of an offence was misled in 
his defence by the absence of a charge or by an error in the 
charge, it shall direct a new trial to be had upon a charge framed 
in whatever manner it thinks fit. 


(2) If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the accused 
in respect of the facts proved, it shall quash the conviction. 


llluslration. 

A is convicted oC an offence under section 196 of the Indian Penal 
Code upon a charge which omits to state that he knew the evidence, which 
lie corruptly used or attempted to use as true or genuine, was false or 
fabricated. If the Court thinks it probable that A had such loiowieogf. 
and that he was misled In his defence by the omission from the onaj^ 
of the statement that he had it, h shall direct a new trial upon an amende 
charge; but if It appears probable from the proceedings that A had no such 
knowledge, it shall quash the conviction. 

741. Scope: — ^This section lays down that if any person convicted of an 
offence has been misled in his defence by the absence of a charge or by an e^r w 
the charge, a retrial i$ to be ordered; and this rule applies as well to cases m which to 
conviction was m compliance with the teims of law as to cases in which the 

conviction was irregular— A/ sHm Cope, JO PL.T. 875, 30 Cr.LJ. 891 (893), 118 I 
323. 

Errors in the charge: — H the High Court thinks that in consequence ^ 
material errors in a charge, the accused has been misled, it is bound to direct a ne 
trial to be had upon a charge framed in the proper manner— Harbans. 1916 
17 Cr L J. 454, 36 I.C. 134. Where the owners of land were charged under sea > 
I. P. C., for omission to give information of the riot to the thana, but they we ^ 
.convicted lor the omission on the part of their agents, and not of themselves, 
held that the error in the charge pr^udiced the accused, and a new Inai was 
by the Appellate Court— Sarat Chandra. 7 CW.N. 301. Where the charge fra“S“ 
against the accused was to the effect that they caused hurt under sec. 324, I. P. C., a ^ 
certain person by means of a dao (a cutting instrument), but in fact there " 
case of hurt by dao, but a laiht was used, and they were convicted under sea 
I. P. C., for assault with a lathi, it was held that the accused might hav^ 
prejudiced in their defence by this enor m the charge, and a retrial was 
Sital Chandra, 17 C.W.N. 419, 14 CrJ.J. 2t2 (213), 19 I.C. 303, Where the 
against the accused was under secs. 149 and 3M, I. P. C , but the High Court 
that the accused ought to have been charged under sec. 147, I. P. C., the High Cou 



Sec. 233 1 THE CODE OF CRIMINAL PROCEDURE 801 

ordered a retrial under a properly Iramed diarge under the latter section— Sa&ir, 22 
CaL 276 (285). 

ItTicre the prisoner refused to defend himself and refused to recognize the authority 
of the Courts, it cannot be i^aid that he was tnided in his defence by any error or 
omission in the charge or that there was any failure of justice under sec 225 by reason 
of such error or omission — Kamcndra, 58 Cal 1303, 32 CrLJ 844 (847), 35 CW.N. 
716, 132 I.C 174, 1931 CrC. 506, A.IR. 1931 Cal 410, Ind. Rul. 1931 Cal. 558 But 
see A.IR. 1933 A)] 678 ( 685), 1933 A.LJ. 1059, 1933 Cr.C 1190, 145 I.C. 

977, 34 Cr.LJ. 967 (F.B), where it has been laid down that jf the illegality of a 
conviction is brought to the notice of the High Court there should not be a refusal on 
its part to interfere merely because the accused concerned is quite content with the 
order and does not wish to challenge it or because he had no objection to his being 
prosecuted and convicted. 

742. Absence of charge : — Charge for one oScnce, convietton for another : — 
IMiere an accused person was summoned for offences under secs. 143 and 379, I P. C , 
and the tr^’ing Magistrate drew up a charge only for an offence under sec. 379 but 
convicted the accused for an offence under sec. 143, I, P C., held that the conviction 
must be set aside. The accused was summoned for two offences, and when the 
Magistrate framed a charge under sec 379, the accused had good reason to suppose 
that the other offence had been dropped by the Magistrate Under such circumstances 
'the accused .was misled m his defence by the absence of a charge under sec. 143, 1. P. 
Code, and his conviction for that offence was therefore illegal— //esjcin v. Katu, 29 
Cal 481 (482). IVhere the accused were charged with and convicted of noting (sec. 
147, I F. C ) and on appeal the Sessions Judge set aside the conviction for noting, 
but convicted them for house-trespass and hurt (sees 448 and 323, I. P. C), it was 
held that the latter offences, being distinct and separate offences from rioting, should 
have formed the subject of separate charges, and (he accused had been prejudiced within 
the meaning of this section by the omission of charges for the latter offences— Talwh 
Alt V. Ltlhu. 30 Cal 288 (290) See also Hai Naiatn. 18 CW.N 1274. 16 CrLJ. 
42 (43), and Genu ilfonj/ii, 18 C WN 1276. 15 CrLJ 704 ( 705), where the conviction 
was quashed on similar grounds 

IVTiere the accused was charged (or dishonestly using as genuine a forged instrument, 
but was convicted for defamation, U was held that not only should the conviction be 
set aside, but also as there was nothing to show that any valid charge could be preferred 
against the accused for the offence of defamation, no trial could be held (see sub-sec. 2) 
—Gobittda Pexsad v. GaUh, 28 Cal 63. 5 CWN 819 

The accused persons W’ere placed upon their trial upon charges of mischief under 
sec. 427, I P. C„ and of rioting under sec 147, I P Code No substantive charge 
in respect of the assault upon the Manager was fiamed against any of them. The 
trial Court discussed the evidence and came to the conclusion that the accused persons 
ought to be acquitted of all the charges framed against them. They were, however, 
convicted of an offence under sec. 323, I. P C , for ha%nng assaulted the Manager. 
The Appellate Court came to the conclusion that as no charge had been framed under 
sec. 323, I. P. C , the accused could not but be acquitted. Held that the order of 
acquittal was bad in law in \iew of the provisions of sections 232 (1) and 535 (I), 
Cr. P. C, and that the appeal ought to be reheard in the light of these sections — 
Suraj Mull v. Scopujan Stngh, 44 CWN 400 

Joinder of Charges. 

233. For every distinct offence of which any person 
Separate charges for is .accuscd there shall be a separate charge, 
distinct offences, and everj' such charge shall be tried 

separately, except in the cases mentioned in sections 234, 235, 236 
and 239. 

Cr.— 51 
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JUustratton. 

A is accused of a tlieft on one occasion, and of causing grie\ous hurt 
on another occasion. A must be separately charged and separately tried 
for the theft and causing grie\ous hurt. 

743. Object of section: — The object of this section is to see that the 
accused is not bewildered in his defence by having to meet sev'eral charges in no rray 
connected with one another — Ham Subheg, 19 972, 16 Cr.LJ. 641 (654). 

Another object is to see that the mind of the Court is not prejudiced against the 
prisoner if he were tried in one trial upon different charges resting upon different 
evidence It might be difficult for the Court trying him on one of the charges not to 
be unduly influenced by the evidence against him on the other charges — Juala Pjatud, 
7 All 174; Rant Subheg, supra. If in any case the accused are likely to be bewildered 
in their defence by having to meet many disconnected charges, or the prospect of a 
fair trial is likely to be endangered by the production of a mass of evidence diret^ 
to many matters and tending by Us mere accumulation to induce an undue suspiaon 
against the accused, then the propriety of combining the charges may be questioned— 
Fakirapa, 15 Bom 491? Rasul, 3 Luck. 664, 5 OW.N. 612, 29 Cr.L.J. 801 (802). 

The general law as to the trial of accused persons is embodied in this section 
which provides for separate trial of each accused person for every fhstinct offence, and 
the exceptions are laid down in secs 234, 235. 236 and 239 which must be strictly 
construed, so as not to defeat the right of independent trial conferred by the general 
law— TepanidJii. 5 P.L.J. 11, 1 P.L.T. 180, 21 CrL.J. 161. 

744. Scope of section:— These sections (233.239) relating to joinder of 
charges refer to the trial of the accused. The ruling in Subrahmaniya Aiyor's 

25 Mad 61 (cited below) cannot be extended to preliminary inguiries held by Map** 
trates committing a case to the Sessions, so as to render the commitment itself lij*^ 
on the ground o( mistomder of offences or offenders at the preliminary inquiry— 

26 Mad. 592; Sessions fudge. 35 M LJ. 259, 20 Cr.L.J. 514. See Notes under sec 215 
In a warrant case the trial proper does not begin until the accused Is charged an 
called upon to answer. The stage up to then is only an inquiry and not a trial; an 
therefore where the accused are discharged under sec. 253 (i.e., before frame of chargri. 
no question of illegality of joint trial zxise^Monbodh v. Jkaboelal, 30 Cr.Lj. 4Wi 
115 I.C. 164, A.l.R. 1929 Nag. 237, Ind. Rul. 1929 Nag. 100. 

TWs section (as well as secs 234, 236 and 239) applies not only to warrant rases, 
but also to summons cases, although it is not necessaiy’ to frame a charge in the lat 
cases. Therefore, the joint trial and conviction of 19 accused persons for 19 oistin 
offences in a summons case is contrary to the provisions of sec. 233-239 and is lUeg^"" 
San Dun, 3 L.BR. 52 (F.B.), 2 Cr.L J. 739 (741, 744). See also Amolak. 34 CrXJ 
1175, 146 I.C 116, 16 NL.J. 196, AI.R 1933 Nag. 368, 1933 CrC. 1552. The trial 
of a person for several distinct offences under the Bengal Exase Act in a sun^^ 
case is illegal under this section — Upendta Nath. 41 Cal. 694 ( 702), 22 LC , 
CLJ. 53. 15 Cr.Lj. 73, 18 C.WJ4. 486. See also Lakshmana, 33 CrLJ. 589, 

I.C. 317, 1932 M.WN. 1157, 1932 CrC. 601. 35 MLW. 661, A.IR. 1932 Mad 
Ind. Rul. 1932 Mad. 553. In summons cases, the intimation presenbed by sec 
takes the place of a formal charge, and each such charge has to be separately tr 
Manna. 9 N.L.R. 42, 14 Cr.L J 230 (231). This section also applies where the accuseo 
is charged with a summons case and a warrant case — hiaung Gale, 3 LBR. 1 • 
Cr.L J. 350. 

Not only does this section apply to original trials, but the Appellate Cemrt i’ 
also bound by it; thus, an Ajmellote Court acting under section 423 (1) 
altering the finding cannot act in contravention of the provisions of section Z" 
Sahib Singh, 1905 P R. 38. 2 Cr.L.J. 694. 

Distinct offences: — When two offences are committed and each of these 
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offences has no connection with the other, they are distinct offences — Jfam Subheg, 19 
CWJ^. 972. 16 Cr.LJ. 631. 

745, What are distinct offences: — (1) Offences falling under different 
sections of the I. P. C, eg, theft and escape from lawful custody — Po Hla, 3 L.B.R. 
221, 4 CrL.J. 369; kidnapping a boy and assaulting the mother who demanded the 
boy — Chekutly, 26 Mad. 454, theft and recemng stolen property — Karu Kalal v. Ram 
.Charon, 28 Cal lOj Bishnu, 1 C.WN. 35; receiving stolen property, and habitually 
dealing in stolen property — Ullom, 8 Cal. 634; cnminal misappropriation and cheating 
Parameshwar, 13 C 1V.N. 2089, 10 CrLJ 476; offences under secs 167 and 466, 
I. P. C — Sreenalk, 8 Cal 450; offences under secs 411 and 489C, I. P C. — Mohendra, 
20 Cal 387, 6 CWN. 550; offences under secs. 380 and 457, I. P C. — Kushnaji Anant, 
34 BomLR. 590; 33 CrLJ. 619; offences under secs 182 and 500, I. P. C — Ram 
Sebak, 37 CaL60J; offences under sec. 352 and sec. 504, I. P. Code — Krishnamurthi v, 
Narayanaswami, 49 MLJ 93, 26 Cr.LJ. 1618; offences under secs. 170 and 175, I. P. 
Cods—itfathusami, 34 Cr.L.J. 1183, 146 IC. 195, AIR. 1933 Mad. 434, 1933 Cr.C. 
662; theft in a dwelling house, and abetment of cnminal breach of trust — Nikunjo, 5 
C.1V.N. 294; abetment of falsification of document, and fraudulent destruction of 
document — Krishnasami, 26 Mad 125; theft and receiving illegal gratification for the 
restoration of stolen property — Nga Ttvet, 4 L B R 121, 7 Cr L. J. 87; offences under 
secs 411 and 458, I. P. C—Jagga, 1905 P.R. 51, 3 CrL.]. 76; simple hurt under see, 
323, I P. C , and griewus hurt under section 325. I P. C.—Radha Noth, 50 Cal 94 
{97), 71 IC 120, AI.R 1922 Cal 573, 24 Cr.LJ. 72. 36 C.L.J. 149; Mendi Lai, 35 
CrLJ. 935, 149 I.C 231. AI.R 1934 Oudh 244, 11 O.W.N. 680; simple hurt to two 
different persons — Ram S«b/i«g. 19 CWN. 972, 16 CrLJ 641; offences under secs 160 
and 323, I. P. Code— Rom Sufefi. 47 All 284, A.I.R. 1924 All. 299, 86 I.C. 64, 26 
CrLJ 688, 23 ALJ 8; Sankalha Rat, A.I R 1W6 Pat. 503. 163 1C 29. 37 Cr.LJ. 
785; embezzlement of money (sec 409, 1. P C ) and falsification of accounts (sec 477 A, 

1 P. C.) covering items other than those embezzled— A'oi-to Prosad. 38 All 42, 13 
ALJ. 1059 The offence of fabrication of false evidence relating to items partly or 
wholly unconnected with the charge of aiminal breach of trust is undoubtedly a 
distinct offence — Ramehandta Rango v. Bmp, 40 CrLJ 579 (588), 181 IC 870, 
A.I R 1939 Bom 129, 41 Bom L R. 98 

(2) Offences commuted on different occasions, even though the offences be of the 
same kind (»c, falling under the same section of the I. P. C ); e^, two attempts to 
cheat committed on two different dates— Johan. 10 CWN. 520. 3 CrLJ 111; or 
wrongful confinement and torture committed at several distinct times and places — 
KumoromH/fm, 20 CrLJ 354, 25 MLT. 379; receiving stolen articles on different 
occasions though the artides were the proceeds of a single faurgbr^’— Porfmono6/ia, 

2 P.L.T. 47, 21 CrL.J. 619; offences under sees. 380 and 457, I P C , on different dates 
—Krishnajt Anant. 33 CrLJ 6I9, 3f Bom-LR. 590, 1932 CrC 389. AIR. 1932 
Bom 277. 

Offences of giving false endcnce by making tiwj false statements on two different 
subjects, although in the course of one and the same deposition, must be tried separately 
as they are tuo distinct offences — Seymal Punamackand, 51 Bom 310, 29 BomLR, 
170, 28 CrL J 373 Sec Notes 723 and 775 

(3) Offences comvtiticd against different persons —Mohariiddi \ Jadunath, J1 
CW.N. 51, 4 CrLJ 415; eg. misappropriation of three sums of money from three 
distinct persons — Tilakdhari, 6 CLJ. 757, 6 CrLJ. 442 (443); or dieating three 
persons— A/iisai Sinsfi. 41 Cal 66; or hurt caused to two persons — Ram Subheg, 19 
C.W.N. 972, 16 Cr.LJ. 641; wrongful confinement of several persons on several occa- 
sions— A’limoramiitftii, 25 MLT. 379, 20 CrLJ. 354; cheating ten different persons 
on different occasions— Cir;'ii/a> of. 23 OC 151, 23 CrLJ. 687, AI.R 1922 Oudh 230. 

(4) Offences in respect of distinct sums of money, eg., misappropriation of two 
sums of money collected on different dales— Asgar Alt, 40 Cal. 846; cusappropnaiion 
by the accused of three sums of money Collected in accordance wiUi their duty a* 
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Illustration. 

A is accused of a theft on one occasion, and of causing grievous hurt 
on another occasion. A must be separately charged and separately tnd 
for the theft and causing grievous hurt. 

743. Object of section:— The object of this secUon is to see that lie 
accused is not bewildered in his defence by having to meet several charges m no way 
connected with one another — Ram Subheg, 19 C.W.N. 972, 16 Cr.L.J 641 ( 5 J- 
Another object is to see that the mind of the Court is not prejudiced 
prisoner if he were tried in one trial upon different charges resting upon mnueni 
evidence. It might be difficult for the Court trying him on one of the diarges not 5 
be unduly influenced by the evidence against him on the other diarges— ’ 

7 All. 174; Ram Subheg. supra. If in any case the accused are likely to be 
in their defence by having to meet many disconnected charges, or the prospe 02 
fair trial is likely to be endangered by the production of a mass of evidence r ^ 
to many matters and tending by its mere accumulation to induce an undue susp® 
against the accused, then the propriety of combining the charges may be que^ione 
Fakbapa, 15 Bom. 491; Rasul, 3 Luck. 664, 5 O.W.N. 612, 29 Cr.L J. 801 (802). 

The general law as to the trial of accused persons is embodied in ths 
which provides for separate tnal of each accused person for every distinct ^ 
the exceptions are laid down in secs. 234, 235. 236 and 239 which must be 
construed, so as not to defeat the nght of independent trial conferred by the g 
law— repam'd&i, 5 PL.J. 11. 1 PL.T. 180, 21 CrLJ. 161. 

744. Scops of section:— These sections (233-239) relaUnf « 
charges refer to the trial of the accused. The ruling in Subrofmamya Aiyc ’ 

25 Mad 61 (cited below) cannot be extended to preliminary inquiries held by 

trates committing a case to the Sessions, so as to render the commitment ^ 

on the ground of misjoinder of offences or offenders at the preliminary inquiry— ' 

26 Mad. 592; Sessions Judge, 35 M.L.J. 259. 20 Cr.L.J. 514 See Notes under 

In a warrant case the trial proper does not begin until the accused is ^ 
called upon to answer. The stage up to then is only an inquiry and not a 
therefore where the accused are discharged under sec. 253 (fe., before frame o 
no question of illegality of joint trial anses — Manbodh v. Jkaboolal, 30 Cr 
115 I C. 164, A.I R. 1929 Nag 237, Ind RuL 1929 Nag. 100 

This section (as well as secs 234, 236 and 239) applies not only to wanmt 
but also to summons cases, although it is not necessary to frame a charge in 
cases Therefore, the joint trial and conviction of 19 accused persons for 
offences in a summons case is contrary to the provisions of sec. 233*239 an is . 
San Dun, 3 LBR. 52 (F.B.), 2 Cr.LJ. 739 (741, 744). See also Amdlak, 

1175, 146 I.C 116, 16 NLJ. 196. AI.R. 1933 Nag 368, 1933 Cr.C 1552. 
of a person for several distuict offences under the Bengal Excise Act m a 
case is illegal under this section — Vpendra Nath, 41 Cal. 694 ( 702), 22 • 

CLJ. 53, 15 CrLJ. 73. 18 CWN. 486 See also Lakshmana, 33 CrLJ. W 
I.C 317, 1932 M\V.N. 1157, 1932 CrC 501. 35 M.L.W. 661, A.IR. ^532 . a ^42 
Ind. Rul. 1932 Mad 553 In summons cases, the intimation prescribed >' 
takes the place of a formal charge, and each such charge has to be 
A/fl«n<z, 9 N.LR 42. 14 CrL.J. 230 (231) This section also applies where W ^ 
is charged with a summons case and a warrant case— A/o«ng Gale, 3 L. 

Cr.LJ. 350. 

Not only does this sectum apply to onginal trials, but the Appellate 
also bound by it; thus, an Appellate Court acting under section 423 (D 
altenng the finding cannot act in contravention of the provisions of sec 
Sahtb Singh. 1905 PR 38, 2 Cr.LJ. 694. 

Distinct offences: — ^Wben two offences are committed and each of thes^ 
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ofTences has no connection with the other, they are distinct offences — Ram Suhheg, 19 
C.WJ'I, 972, 16 CrLJ. 631 

745. What are distinct offences: — (1) Ogences jailing under dtSereni 
sections of the I. P C, e g , theft and escape from lawful custody — Po Hla, 3 L.B R. 
221, 4 Cr.LJ 369, kidnapping a hoy and assaulting the mother who demanded the 
boy — Cftekully, 26 Mad 454, theft and recavuig stolen property — Karu Kalal v. Ram 
.Charon, 28 Cal lOj Bis/inu, 1 CW.N 35; receiving stolen property, and habitually 
dealing in stolen property — Uttom, 8 Cal 634; cnnunal misappropnation and cheating 
Parameshiear, 13 CW.N. 1089, 10 CrLJ 476; offences under secs 167 and 466, 

1 P. C. — Sreenalh, 8 Cal. 450; offences under secs 411 and 489C, I. P C — Mohendra, 
29 Cal 387, 6 CWN 550; offences under secs 380 and 457, I P. C — Krisknajt Anant, 
34 BomL.R 590; 33 CrLJ. 619; offences under secs. 182 and 500, I. P. C. — Ram 
Sebak, 37 Cal. 604; offences under sec 352 and sec. 504, I P Code — Krishnamurthi v. 
Narayanaswami, 49 AfL./. 93, 26 CrLJ. 1618; offences under secs 170 and 175, I F. 
Code—Mathusami, 34 CrLJ 1183, 146 IC. 195, AIR. 1933 Mad 434, 1933 CrC. 
662; theft in a dwelling house, and ^tment of criminal breach of trust — Ntkunja, 5 
CW.N. 294; abetment of falsiffcation of document, and fraudulent destruction of 
document — Krishnasamt, 26 Mad 125; theft and receiving illegal gratification for the 
restoration of stolen property — Nga Tivet, 4 LBR 121, 7 CrLJ 87; offences under 
secs. 411 and 458, I P. C. — /agga, 1905 P.R. 51, 3 CrLJ. 78; simple hurt under sec. 
323, I. P. C , and grievous hurt under sertion 325, I P. C — Radka Nath, 50 Cal. 94 
(97), 71 I C 120. AIR 1922 Cal. 573, 24 CrLJ 72, 36 CL J. 149; Mendt Lai, 35 
CrL.J. 935, 149 IC. 231, AIR 1934 Oudh 244, 11 OW.N. 680; simple hurt to two 
different persons — Ram Subheg, 19 CWN 972, 16 CrLJ. 641; offences under secs 160 
and 323, I. P. Code— Ram Sukh, 47 All 284, AIR 1924 All 299, 86 I C. 64, 26 
CrLJ 688, 23 ALJ 8; Sankalka Rax. AI.R 1936 Pat 503, 163 IC. 29. 37 CrL.J. 
785; embezzlement of money (sec 409, I P C ) and falsification of accounts (sec 477A, 
I. P C ) covering items other than those embezzled — Kolka Prosad, 38 All 42, 13 
ALJ. 1059 The offence of fabrication of false evidence relating to items partly or 
wholly unconnected with the charge of criminal breach of trust is undoubtedly a 
distinct offence — Ramchandra Rango v. Emp. 40 CrLJ 579 (588), 181 IC 870, 
A.IR 1939 Bom 129, 4l BomL.R 98 

(2) Offences committed on different occasions, even though the offences be of the 
some kind (te, falling under the same section of the 2 P. C>; e.g, two attempts to 
cheat committed on two different dates — Johan, 10 CWN. 520, 3 Cr.LJ. Ill; or 
wrongful confinement and torture committed at several distinct times and places — 
Kumaramuthu, 20 CrLJ 354, 25 MLT 379; receiving stolen articles on different 
occasions though the articles were the proceeds of a single burglar}'— Padmartabka, 

2 PLT. 47, 21 CrLJ 619; offences under secs. 380 and 457, I P. C, on different dates 
—Krishnajt Anant, 33 CrLJ 619, 34 Bom.LR 590, 1932 CrC 389, A.IR, 1932 
Bom 277. 

Offences of giving Jalse evidence by making two false statements on two different 
subjects, although in the course of one and the same deposition, must be tried separately 
as they are two distinct offences— Se/mof Punamackand, 51 Bom 310, 29 Bom.L.R. 
170, 28 Cr.L J 373. See Notes 723 and 775 

(3) Offences committed against different persons —Moharuddi v Jadunath. 11 
CWN. 54, 4 CrLJ 415; eg, nusappropriation of three sums of money from three 
distinct persons — Ttlakdhari, 6 CLJ 757, 6 CrLJ 442 (443); or cheating three 
persons — Afiisoi Singfi, 41 Cal 66; or hurt caused to two persons — Ram Subheg, 19 
C.W.N 972, 16 CrLJ. 641; wrongful confinement of several persons on several occa- 
sions — Kumaramuthu, 25 MLT 379, 20 CriJ. 354; cheating ten different persons 
on different occasions— Cir/adayol, 25 OC 151, 23 CrI-J 687, A.IR. 1922 Oudh 250. 

(4) Offences in respect of distinct sums of money, eg, misappropnation of two 
sums of money collected on different dates — Asgar Alt, 40 CaL 846; misappjopriatioa 
by the accused of three sums of money collected in accordance with their duty as 
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{^-collectors from three persons, even though on the same dUe—TSctdhari. 6 CLJ 
757, 6 CrL J. 4i2 (443). Forgerj’ of two withdrawal cheques and withdrawal of money 
from the bank on the basis of the same — Sachchidananda, 134 CrX-J- £92, 14 PX.T. 580, 
1933 Cr.C. 1030, A.I R, 1933 Pat. 488, 144 I.C 936. 

(5) Offences under sec. 19. (d) of the Indian Arms Act anff under sec. 411, 1. P. C, 
are distinct offences which cannot be tried together in one trial, prorisions of secs. 231, 
235, 236 and 239 being not applicable to a case like this— Ontnr Sinih, 35 CrXJ. 1117, 
151 I.C. 840, 11 O.WaV. 1206, A.I R. 1934 Oudh 457, 1934 Cr.C. 1308. 

(6) IMiere the accused was diargcd srith fraudulently or dishonestly udni; as 

genuine a forged transit pass-book, specially mentioning three transit passes, held that 
there should have been a separate charge with regard to each transit pass and it was 
improper to frame a charge with respect to the whole book specifying three paxticubn 
of forgery in it and that this would not be adequate ground for interference as the 
accused was not misled by the error — Supdl. and Rembr. of Le£d Benial v 

Doulat Ram, 59 Cal. 1233, Ind. Rul. 1932 CaL 504, 13S IC. 705. 33 Cr.LJ. 685, 35 
C.WX4. 505, 55 C.L.J. 349, 1932 Cr.C. 337, A.I R. 1932 CaL 390. 

(7) The trial of the accused in respect of the offences of his being tbs author, ths 
editor, the printer and the publisher of the offending article in one trial is illegal as 
these are distinct offences under sec. 3 (1) of the Indian States (Protection against 
Disaffection) Act. 1922, and arc not soconneaed together as to form the same transatuon 
-Diman Stngh, 36 Cr.LJ. 744 ( 752), 155 I.C 197, A.I.R. 1935 Nag 90. 1935 CrC, 41& 

(8) Swearing a false affidavit and using that false afSdasit are distinct offences ej® 
though they are parts of the same transaction— Hamid, 37 Cri.J. 492, 161 IC, 
763, A.IR. 1936 Rang. 174, 14 Rang. 24, 1936 CrC. 271. 

(9) 'Where the accused srere divided into two groups, playing at different plaee| 
and there is nothing so to connect them as to allow it to be said that Ibey were ail 
engaged in one and the same transaction, the charge discloses against the accused 
distinct and separate offences under sec. 12, Bombay Pre\’enUon of Gambling A 
(IV of 1887) which carmot be tried together in one U'ad—Shivalontd, A.I.R- I’ 
Sind 304, 172 I.C. 80. 39 Cr.LJ. 59, 10 RS 135, 32 SLR 30. 

(10) No less than su counts of bribery relating to different dates and difftfe 
persons and six counts of false personation relating to different persons but to differ® 
times of the same day are distinct offences which cannot be tried together in one tna 
— Appalasteamt v Emp., 1937 M.WJ4. 209. 

746, What are not distinct offences: — Offences of the same kind com 
mitted on one occasion though consisting of parts are not different offences but are 
be treated as constituting one offence, e.g , the making of any number of false statemen 
in the same deposition is one aggregate case of perjury, and charges need 
multiplied according to the number of false statements— RaAAaf Chandra, 36 Cal ow- 
10 Cr.LJ. 150. 

The stealing of several bullocks from the same man at the same time is but oM 
offence, and there need not be as many charges as the number of bullocks stoIen-'ff'Jf ^ 
1881 A.IV.N. 154, Theft of two articles belonging to two different persons, comnutt 
at one and the same time, constitutes only one offence of theft and not two; and 
two convictions and sentences are not legal— A'fisAno Shakaji, Ratanlal 927; Bhu’O. 
26 CrLJ. 1495 (Nag.). 

Receiving on 'one occasion various items of stolen property, the result of vanous 
thefts Is only one offence under sec. 411, I P. C — Irapa. 3 BonuLR, 187. If a 
is found in possession of a number of stolen articles, the offence committed by the accu^ 
(receiving stolen property) is a single offence and not a number of offences, and it nm” 
no difference whether the articles belong to a single owner or to different owners- 
if there were evidence that the accused received the articles at different times or fnJ® 
different thieves, the case would be different— 5Aeo Charan. 45 All. 485 (486), Al-^ 
1923 All. 547. 73 IC. 520, 24 CrLJ. 632; Ramnalh. 36 CrL.J. 342, 153 IC. 4^. 
A.I R, 1934 Pat. 483, 13 Pat. 161, AXJL 1934 Pat. 273, 1934 Cr.C. 1074, dissenting 
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from Jiam Sarup, 9 C.W.N. 1027, 2 Cri J 847. A person should not be charged, tried 
^nd con\icted m two separate trials merely because two bullocks found in his possession 
belonged to two separate o\\'ners, although they were stolen from a grazing ground at the 
• safne time— iVga Po E, 37 Cr L J. 530, 162 1 C 137, A I.R. 1936 Rang 94, 1936 Cr C 
T18, following Nga Po, (1872-1892) L.BR. 168. The mere fact that property stolen on 
two different occasions is found at one and the same time in the possesaon of an accused 
is not of itself sufficient to prove that the accused has committed two different offences 
under sec. 411, I. P. C. (retaining stolen property), as it is quite possible that the 
property though stolen on two different occasions rtuy have been received from the 
same thief at the same time — Makkan, 15 All 317. So also, the mere fact that the 
goods stolen from two different persons are found in the possession of the accused, will 
•not be sufficient to try the accused on two separate charges under sec 411, I. P. Code 
(receiving stolen property) and to sentence him for each of the charges, unless there is 
proof that he received at diBerent times or from different thieves All the goods in the 
•possession of the accused may have been stolen by the same thief and may have been 
•delivered to the accused by him at the same time though stolen on different occasions. 
If the accused received all these goods at the same time, that would constitute only one 
.offenc&^Ishan Aluchi, 15 Cal 511; Nga Kytcel, 1 L.BR. 39 Where several items of 
stolen property were found in the possession of the accused on the same date, held that 
the accused comrmtted only one offence and m the absence of evidence that the different 
articles were received at different times, he could not be charged separately for eadi 
item of stolen property; consequently, the trial of the accused in respect of some of the 
stolen articles barred a second tnaf in respect of the remaimng artide — Canesk Shaha, 
50 Cal 594; Bishun Singh. 3 Pat. 503 (519), 5 PL.T. 319. 25 CrL.J. 738. 81 I.C. 226, 
A.IR. 1925 Pat 20. 1924 P.H.CC. 126; Hayat, AIR. 1928 Lah 637, 110 IC. 673, 
29 P.LR. 541, 29 CrL.J 737; Ckanan Smgh. 37 Cr.LJ. 752 See also Ramnalh, supra. 
For contra see Dadlomol. 27 Cr L J 1256, 98 I C 104. A 1 R. 1927 Sind 53. 

Misappropriation of several books of account m respect of the same estate though 
on different occasions is but one offence, the several books of account forming one set 
of books — Promothonalk, 17 C WN 479, 14 CrLJ 219 So also, misappropriation of 
.several sums of money on several occasions in regard to one individual is one offence-~ 
’ Jagat Chandra V. Lai Chand. 5 C W N. 332 Theft of a box and a bic>'cle from one 
person committed at the same time 18 one offence— Bi;oy V Satis/i, 21 CrL.J 682 (Cal.). 

747. Separate charge: — For every distina offence there shall be a separate 
charge Even though the offences have been committed in the same transactions, there 
. should be a distinct charge for each distinct offence, though they can be tned together 
under sec. 235 — GmI Mahomed v. Cheharu, 10 CWN. 53, 3 CrLJ 141; Fattu, 26 All, 
195 One charge framed against two persons for cheating the complainant and two 
, others on three different occasions is bad in law — Snsh. 13 C W N. 1067, 10 Cr.L J. 469, 
4 I.C. 16 Where the accused was charged in one charge with two attempts to cheat 
on two different dates, held that there should have been two charges and that the defect 
cannot be cured by see. 537, Cr P C. — Ishan Sabaina. 10 CWJ^ 520 See also the 
cases cited under heading 'lYhat are dutwet offences' abo\e (Note 745). In almost all 
these cases, it has been held that the framing of one charge in respect of several distinrt 
offences is not merel) an irregularity but an illegality, and the connction on such a 
charge must be set aside Bui where the offences, though distinct, can be tned jointly 
- by %^irtue of the provisions of ices. 234. 235 and 239, the error in framing one charge 
instead of separate charges in respect of the seteral offences is an error in form rather 

than of substance, and is not an illegality but a mere itrcgulanly covered bj see 537 

Mohatuddt V. Jadunatk, 11 C.WN 54. 4 CrXJ 415 (417); Musai, 41 CaL 66 ( 68); 
Ram Subhag, 19 C1\’A’ 972. 16 CrLJ 641 (654); Radhanatk. 50 Cal. 94; A/gar. 
30 CrLJ. 799, 48 C.LJ. 138, 117 IC 596. AIR. 1928 Cal 7CO. 32 C.W2^’. 839 ( 842). 
See also Rasul. Ill IC. 305, SOWN 612, AIR. 1928 Oadh 401. 3 Luck. 664. 29 
CrLJ. SOI. Where offences which ought to ha\-e been separately charged are Joined 
together but the specific offences are sati«factonly pro\ed by competent evidence 
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corroborated in all necessary respects and there is no miscarriage of justice, the ine- 
gularity is cured under secs. 225 and 537, Cr- P. C., by the findmg that the accused 
has not been prejudiced — Babulal Choukhani v. Kini-Emp., A.I.R. 1938 P.C 130 (135), 
65 LA. 158, 32 S.L.R 476, 1938 OLR. 189. 1938 O.A. 398, 1938 5(6, 19P1.T. 

343, 1938 A.LR. 309, 10 RP.C 250, 4 B.R 490. 39 Cr.L.J. 452. 67 CLJ. 161, 40 
BonLL.R 787. 174 I.C. 1. 42 CWJs\ 621. 1938 A,W.R (P.Q) 116, 1938 P.i\'X 320, 
1938 A-CrC. 27. 1938 O.W.N. 416, 1938 A.L.J. 382, (1938) 1 MXJ. 647 (P.Oi 
Balumal Hotchand, 39 Cr.LJ. 890 (893), 177 I.C. 346, A.I.R 1938 Sind 17l! 
Chandra AVcin Jha v. The King-Emp., 41 CrX.J 523 (525), A.I.R 1940 Pat 603. 
6 B.R 564, 187 I.C. 862, 1940 P.\VJ^\ 557. l\’here the charges under sections 
452, 323 and 379, 1. P. C, are mentioned together but not only the sections of the 
1. P. C, but also the alleged charges under those sections are specifically and separately 
mentioned, the charge-sheet does not contravene the provisions of this section— ^^odho 
Singh V. Emp. 41 Cr.L.J. 725 (726), 189 I.C. 258, 1940 O.WJ^. 607. In a petty 
case, the irregularity of the Magistrate in spedfjing three distinct offences in one 
head of charge, instead of framing three separate charges, may be excused under 
sec. 537, where the accused had not been prejudiced — Baehchu v. Piyaia, 2 Luck. 430. 
28 Cr.L.J. 409 (410). See also first paragraph of Note 748 under the headmg “Effect 
of misjoinder of charges". 

748. Join trial illegal: — The accused was charged and tried at one tn^ 
for several distinct offences extending over more than one year, contrary to the pro”' 
stons of secs. 233 and 234, and the Full Bench held that the trial was an inegulanly 
curable by sec. 537. But the Privy Council laid down that the disobedience of an 
provision of law relating to a mode of trial is not a mere irregularity curable by sec 537, 
but an illegality, and that such illegality cannot be made good even if there is enW 
left upon the indictment upon which a conviction might have been supportw— 
Subrahmania Ayyar. 25 hfad. 61 (P.C.). 

^Vhere the Magistrate heard the prosecution against several persons (chanted 
distinct offences) together and afterwards called upon them to plead separately w 
defence, it was held that such a trial was in substance a joint trial of all the prisonei% 
and therefore Illegal, and a retnal was ordered — Pau> Tha, 3 L.B.R 280, 5 CrXJ 4 • 
So also, where the Magistrate framed distinct charges and numbered them as distia 
cases, but when the witnesses came to be cross-exanuned, he lost sight of the ! 
of keeping the two trials separate, and allowed the witnesses to be cross-waniia 
promiscuously in respect of both the charges, it was held that the joint trial off^^ ^ 
against the provnsions of this section and the illegality could not be cured by sec. 53 " 
Kudiri Kaya. 39 Mad. 527, 29 MLJ. 101. 16 Cr.L J. 593. 

“Except Section 234”, etc.: — ^The broad rule enunciated 

(viz.,, that for every distinct offence there should be a separate charge and every cna i 
should be tried separately) is made subject to four exceptions. But a Court cannot a 
ought not to treat a case as an exception to the general rule, unless it is satisfied 
in the case before it the charge should be within one of the four exceptions; and 
would be safer if the Magistrate or the Sessions Judge recorded in his charge-sheet ot 
judgment his reasons for treating the case as falling under one of the exceptions— 
Shanker, 11 ALJ, 188, 14 Cr.LJ. 116 (117). 

Effect of error in the charge: — See sections 225 and 537, Cr. P. C., and the 
Notes thereunder. . 

Any defect or omission from the charge as actually framed would not he fa 
unless it has occasioned a failure of justice — Muhammad Yakub, 33 Cr.LJ. 373, n 
Rul 1932 AIL 270, 137 I.C. 73. 1932 Cr.C 93, A I R. 1932 All. 73 Irregularities 
charge have no effect unless they have prejudiced the accused in their defence— 

Shah. 37 CrL.J. 1039 (l£M2). 164 IC 899, A.IR. 1936 Pesh. 172. 

Effect of misjoinder of charges: — ^^Vhat their Lordships of the Privy 
have decided in Subramatiia Ayyafs ease (25 Mad. 61 at p. 97, 28 I.A. 257, U M 



Sec. 2331 


THE CODE OF CRIMINAL PROCEDURE 


807 


233, 8 Sar 160) is that if the law has crpresdy provided a particular node of irtaJ, s 
disobedience of that law \ntiates the whole triaL But it is doubtful if the framini of 
a charge is a "mode of trial,” but the joint trial of charges as to distinct offences would 
be a mode of trial. And so, the joinder in one charge of two distinct offences in 
confra%’ention of the provisions of see 233 is not an “illegality” within the mischief of 
the rule laid down in the above Privy Council case, but is only an inegulanty curable 
bv sec. 537— Ram Subheg. 19 C.W,N. 792, 16 Cr.LJ 641 (654); Abdul Rahaman, 
4’Bur.LJ 213, 27 Cr.LJ. 669 ( 673), 94 I.C. 717, AIR. 1926 Rang 53; Tameekhan 
V. Rajjabali, 31 CW.N 337 (339), 45 C.LJ 591. 28 CrL.J 347, 100 IC. 827, A-IR. 
1927 Cal. 330; Farzand Ah’, 27 Cr.L J. 909, 96 I C 221, A.I R 1926 Pat. 347, 1936 Pat. 
H C C. 207, distinguishing Asgar Alt, noted below. In such a case the defect is one of 
"dupliaty”, not of misjoinder. It is not the mode of trial that is wrong; it is merely 
the form of the charge. A trial under such a charge is not bad unless the accused has 
been prejudiced thereby — A/uiai Singh, 41 Cal 66. See also Mendi Lai, 35 CrL.J. 935, 
149 IC. 231, AIR. 1934 Oudh 244. 11 OWN, 686; Baehehu v. Ptyara, 2 Luck. 430, 
28 CrLJ. 409 (410) and Note 747. A failure to comply with the provisions of this 
section may or may not be fatal according to the circumstances of the case — Ramdin 
Lai, 38 CrLJ. 97 (98), 165 1C 970, AIR 1937 Pat 176, 18 P.LT. 91. 3 BR. 117, 
9 R P. 246. In a case like this failure to comply with sec 233 would be condoned where 
the offences are committed m one Iransacttoit, where the evidence is identical and where 
care has been taken to consider each item of charge separately and arrive at a distinct 
finding regarding each one of the offences charged — Saehchtdanand, 34 CrLJ 892 
(894), 14 P.L.T 580. 1933 CrC 1030. AIR 1933 Pat 488, 144 IC 936; Ramdm Lai, 
supra. In Supdt and Rembr , Bengal v Daulat Ram. AIR 1932 Cal 390 (392), 
S9CaL 1233,36 C.WN 505, 1932 CrC 337.55CLJ 3l9,138IC 705, 33 Cr.LJ. 685, 
Ind. Rul 1932 Cal 504, it has been laid down that this would not be an adequate 
ground for disturbing the order of conviction, (or there is no reason whatev-er to hold 
that the accused was misled by the error or that it occasioned any failure of justice. 
For contra see Asgar Alt. 40 Cal 846, 17 CWN 827, 14 CrLJ. 449. 20 I C 609, where 
it has been laid down that the joinder of two distinct charges under one charge is an 
illegality which is fatal to the proceedings. See Note 747. 

Section 233, Cr. P. C, is mandatory— Si/a Ahir, 40 Cal 168 (170) Disregard of 
the provisions of sec 233, Cr P C , is not an irregularity that could be remedied by 
sec. 537, Cr. P. C, but is altogether illegal— Ah Mahomed. 30 CrLJ 1073 (1074), 119 
IC. 532, AIR 1930 Smd 62, Ind. Rul 1929 Sind 212. foHowing Falltt, 26 All. 195, 
1 CrLJ. 346, 1903 AWN. 231 and Patesh Nath, 33 Cal 295, 2 CLJ. 516, 3 Cr.LJ. 
153; Dubn Mtstr, AIR 1931 Oudh 86. 6 Luck 441, 8 OWN 92, 1931 CrC. 214. 
130IC 350, 32 Cr.LJ 540 See also Thakur Stngk v Emp.AIR 1939 All 665 (657) , 
1939 ALJ 547 The joint tnai of charges as to distinct offences not commited in the 
course of same transaction is an illegality not curable under sec 537, Cr P. C. — Canno, 
35 CrL.J. 1048, 149 IC 959, 11 O.WN 731 A misjoinder of charges for distinct 
offences cannot be cured under see 537, Cr P. C — Ramchandra Rango v. Emp , 40 
Cr.LJ. 579 (588), 181 IC 870, A LR 1939 Bom. 129. 41 BomLR 98 UTiere a 
person is charged with two distinct offences in the same tnal not covered by any 
of the exceptions to sec 233, Cr P C., that is not a mere inegulanty, but it is an 
illegality which cannot be cured by sec 537, Cr P. C The irregulanty contemplated 
by sec. 537 is an inegulanty in the procedure and not a substantive error of law or a 
'disregard of the mandatoiy provisions of the Code — Kttshnajt Anant, 138 IC 520, 
A.l.R 1922 Bom. 277, 1932 CrC. 3S9, 33 CrLJ 619. 34 BomLR. 590. Ind. RuL 1932 
Bom. 3S3; Kalika Prasad, 31 IC 829. 38 AIL 42. IS CrLJ 813; Abdur Rahim. 32 
Cr.LJ. 611, 130 rC 796. AIR 1931 Pat 102. 12 PLT 12. Ind. Rul 1931 Pat. 201 
1931 CrC 230: Boha. 32 CrLJ 1031, 133 IC 418, 1931 Cr.C 1041. 1931 ALJ. 690, 
AIR. 1931 All 705, Ind. Rul 1931 AU. 658, Raman Bthari. 41 CaL 722; Kadhi 
39 Mad. 527; Shafi. 25 CrLJ. 964 . 81 IC 612. 21 ALJ 859. AIR 1924 AIL 211;’ 
Ruilor, AIR. 1935 Nag 149 (155); A'ga Tha C}i. 13 CrLJ 483, 15 I.C 485, 5 
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Buf.L.T. 101; Bahali, 37 CrXJ. 722, 162 LC 926, A.I.R. 1936 Lah. 507, 193$ CrC 5Ii 

38 P.L.R. 628; Kamaia Kanta y. EmP, 41 CW.N. 1112; Ram Khelwan Kakai v 

39 Cr.L.J. 739, 176 I.C. 525, A.I.R. 1938 CaL 525. 42 CWN. 729. II R.C. 113 A 
different view seems to have been taken in the following rulings where stress has been 
laid upon the question of prejudice to the accused. Thus, it has been held that tbt 
iregalitj’ with regard to sec. 233 does not necessarily Antiate the tnal as a whole— 1^ 
Mahomed. 35 Cr.L.J. 1337 (1341), 151 I.C 494, 28 SXR. 119. 1934 Cr.C 628, AJA 
1934 Sind 57, following Radhanath, 71 IC 120, A.I.R. 1922 Cal. 573, 24 CrU. 

50 Cal 94. 36 CLJ. 149. See Raf Bahadur. 35 CrL.J. 1496, 152 I.C. 103, 1934 CrC. 
1308, 11 O.W.N. 1206, A.I.R. 1934 Oudh 457, where a fresh trial was not ordered « 
the Counsel of the accused did not desire it and no prejudice resulted to the accused w 
account of joint trial of two distinct offences of murder, the irregularity being condoned 
under sec. 537. Sec also Narain, A-I.R. 1936 All. 129 (130); Bhaaani Po/Aol. 37 
Cr.LJ. 496, 161 IC. 869. A.I.R. 1936 All. 253, 1936 Cr.C. 237. 

IVTiere persons who committed different offences not committed in the course of tfce 
same transaction are jointly charged and tried, the trial is Illegal. To a case of ^ 
nature sec. 537, Cr. P. C, would not apply — Pahu, 34 Cr.L J. 863, 144 I.C. 974, Iw 
ALJ. 1595, AI.R 1933 All, 354, 1933 Cr.C. 627; Muhammadi. 28 Cr.L.J. 357, 100 
I.C 965, A I.R. 1927 Lah. 274; Fasth-ud-Vin. 28 Cr.L.J. 459. 101 I C 491. 9 LX J. 
A.I.R. 1927 Lah. 737; /elhalaJ. 29 Bom. 449 (455), 2 Cr.L.J. 480. 7 BomLR. 537; 
keeriah. A.I.R. 1931 Rang. 90. 8 Rang 632. 1931 Cr.C 378, 132 IC 548, 32 u.U 
930; Tamkin Hiu. 35 Cr.L.J. 1234. 151 I.C 99; 36 BontLR. 495, 1934 Cr.C. WJ, 
A.I R. 1934 Bom. 255; Cobirtd Koeri. 29 Cal 383. 6 C.W.N. 468. It is, of course, ffej- 
settled that the Infnngement of the pronsions of sec. 239 (d), Cr, P. C, would, if made 
out, constitute an illegality as disunguished from an irregularity, so that the conwc^ 
would require to be quashed, and that sec. 537, Cr. P. C, can be of no asail to 
the defect—No/Au Chaudhury v. Bmp., AIR. 1940 Pat. 499 (500), 41 CrXX 4^ 
(453), 6 B.R. 461, 187 I.C. 361, 1940 P.WX4. 454. IVTiere accused persons are chrgrt 
and tried in the same trial for different offences not committed in the course of tM 
same transaction, the rnisjoinder renders the trial ins'alid, being a disregard of 
provision of law as to the mode of trial, and not a mere curable irregularity: 1 * 

well-known ruling of Their Lordships of the Privy Council m Subiamania lyet v. ' 
25 Mad 61, 28 I.A. 257, 2 Weir 271, 2 Sar. 160 (P.C.); 5. Pillay v. Sfuiikh Thumiy 
Sahib. 41 Cr.LJ. 790. 189 I.C. 705, A.I.R. 1940 Rang. 113. 

, Section 537 applies to a case of an irregularity in a charge where it has, in 
not occasioned a failure of justice. ^VheTe there is no inegulanty in the framing o 
charge but the matter goes further and covers an irregularity in a trial , 

prohibited by law that section can have no application TtTien a trial is not wan^ 
by any enactment or rule, such a trial is more than an irreguarity and is entirely 
—Seivak, 30 CrLJ. 214, 113 IC. 721. 26 ALJ. 623, AI.R. 1928 All. 714 But SW 
FaU Alam, 35 CriJ. 1410, 151 I.C. 816. 1934 Cr.C. 1317, A.I.R. 1934 Pesh. iw 
where a different view seems to have been taken as there was no prejudice to the 
and the objection was waived in the tnal Court; and Bhaggan, A.I.R. 1935 Oudh 3. . 
1935 OW.N. 408, 1933 OX.R. 210, 154 I C 901. 36 Cr.L.X 602. where it has been la'a 
down that it is not every breach of any proviaon in the Cr. P. C., that amounts to a 
illegality and vitiates the trial and that where the irregularity committed has not ocm 
gioned a failure of justice, nor has it prejudiced the accused in his defence on the men .. 
the whole tnal Is not illegal and v-oid ab inilio. Where the misjoinder has not ocm 
sioned a failure of Justice, the defect or jUegality or whatever it may be called, is 
by reason of the provisions of sec 537,_Cr. P. C — Mat hurt. 37 Cf.LJ. 794 ^ ’ 

163 I.C. 253. A.IR. 1936 All. 337. 1936 AXJ. 518. 1936 Cr.C. 401. « 

observations of Mukherji, Actg. C.J., in Kapoor Chand v. Sura} Prasad, 1933 A LJ ' 
J42 I C. 537, A.I R. 1933 All 264. 1933 CrC 434. 34 Cr.L.J. 414, 55 All. 301. Ind. 

1933 All. 125 (F.B.); Biskan Sakai. 39 Cr.LJ. 38 (45). 171 I.C 994. A.iR- 
All. 714, 1937 A.W.R. 748. 1937 AXJ. 1073, I.L.R. 1937 All. 779, 1937 A L.R- 93o, 
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1937 A.Cr C. 119 This \new seems to have been taken by the Calcutta High Court 
in Rash Behaii Shaw, A.IR. 1936 Cal. 753 (765), 41 C.IVN. 225. 168 I C. 657, 9 R.C. 
853, 38 CrLJ 545, 1936 CrC. 1043 and Sanyasi Cain. 38 CrLJ. 1018, 171 IC 183, 
10 R C. 235, AIR 1937 Cal. 269. A jwnt trial in violation of the express provisions 
of sec. 239, Cr. P. C , is not illegal or void ab imtio, if it has not occasioned a failure 
of justice and has not prejudiced the accused in his defence on the merits — ff'ofi fan 
V. Emp.. 39 Cr.LJ. 853, 177 I C. 74. 1938 OWJ4. 748, 11 RO. 23, 1938 OL.R 370, 
AIR 1938 Oudh 216 See, however, Jetkalal, supra, where it has been laid down 
that no consent of the accused or his pleader wiU cure any want of jurisdiction or any 
irregularity in the trial which may have affected the result so as to cause a failure of 
justice See also RaniTaju, 32 Cr.LJ. 30. 127 IC. 654, 1930 MWN. 377, AI.R. 1930 
Mad. 857, Ind Rul 1930 Mad 1038, 53 Mad 939, 32 ML.W. 894, 59 MLJ. 945, 
1930 Cr C. 1033 

It makes no difference whether the acts charged are forty-one, fourteen or four, 
provided they exceed the statutory number and are not covered by the provisions of 
sec. 234, Cr P. C, or the following provisions relating to the joinder of charges; the 
misjoinder of charges is a vital defect in the trial which cannot be cured by the provi- 
sions of sec. 537, Cr P. C. It does not appear that the Board's judgment in Abdul 
Rahman v. Emp. 54 I A. 96, 5 Rang 53. 100 I C 227, AIR 1927 PC. 44, 28 Cr.LJ. 
259, 31 C.W.N. 271, 25 ALJ. 117, 1927 M.W.N. 103, 8 PLT 155, 4 OW.N. 283, 
6 Bur.LJ. 65. 52 MLJ. 585, 29 BomL.R. 8l3. 45 CL.J. 441 (P.C), gives any 
countenance to the argument that Subtamama Atyar v. Kfng-Emp , 28 I A 257, 25 
Mad. 61. 8 Sar. 160, 3 BomLR. 540, 5 CWN 866. 11 MLJ. 233, 2 Weir 271 (PC.), 
was wrongly decided That deosion still binds Courts on the question of the mis- 
joinder of charges — Chuhamal Nitmaldas v. Emp, 39 CrLJ. 881 (885), 177 IC. 280, 
A.IR. 1938 Sind 164, 11 R.S 53. 

The question was again considered by Their Lordships of the Pnvy Council in the 
recent case of Babulal Choukham v lOng-Bmp . AIR 1938 PC 130 (132), 65 I.A. 
158, 32 SLR. 476. 1938 OL.R 189. 1938 OA 398, 1938 MWN 505, 19 PLT 343, 
1938 AL.R. 309, 10 RPC 250, 4 BR 490, 39 CrLJ 452. 67 CLJ 161. 40 BomLR, 
787, 174 IC. 1. 42 C.W.N 621, 1938 AW.R (PC) 116, 1938 PWN 320, 1938 
ACfC 27. 1938 OWN 416, 1938 ALJ 382. (1938) 1 MLJ 617 (PC), where 
Lord Wright, J., observ'ed "ft has been taken as settled law on all sides throughout 
these proceedings that the infringement of sec. 239 (d) would, if made out, constitute 
an illegality, as distinguished from an irregularity, so that the conviction would require 
to be quashed under the rule stated in 28 I.A 257 (i e , Subramama Aiyar v Ktng-Emp , 
supra), as contrasted with the result of an irregularity, as to which 54 I A. 96 [ie.. 
Abdul Rahman v, Emp, supra) is an authonty Their Lordships will assume that 
this is so, without thinking it here necessary’ to discuss the precise scope of what was 
decided in 28 I.A. 257, because in iheir understanding of sec 239 (d) that question does 
not arise.” 

l\Tiere there has been a misjoinder, to quash the charges against the accused would 
not validate the trial which has procreded on the wrong lines from the very beginning 
The whole tnal so far is void and the whole proceedings should be set aside — Dhanfshram, 
27 Cr.LJ. 1099, 97 I C 363, AIR 1927 Nag 22 Where the tnal is illegal on account 
of joint trial of two charges, the defect in the tnal cannot be cured by the Court 
acquitting the accused in respect of one of those charges — fat Singh, 19 CrLJ 100, 
43 IC 324, A.I.R 1918 Lah 148. 44 PR 1917 (Cr ) See also Dhan Singh. AI.R. 
1934 Lah 630, ALR 1934 Lah 524, 35 PLR 653. 1934 CrC 965. 35 Cr.LJ. 676, 
155 IC 163; Ftttmmrwe. 27 Cr.LJ 793, 93 I C 393. A-IR 1925 Lah. 133 and 
Choiagudi. 33 Mad. 502 (505). 

See Note 751 under the heading "Effect of non-compliance, etc” 

748A. When objection as to misjoinder may be taken: — See Explana- 
tion, see. 537, Cr. P. C. ff a joint ttut! is bad it is open to an accused, who has been 
convicted at such a trial, to take the point at any lime even if it was r»t taken before 
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in either of the Courts below and there is no obligation on an accused if a joint trial is 
not permissible to prove prejudice. The trial is either good or bad and if it is bad 
no question of prejudice anses — Dalsuk, 25 Cr.L.J. 807, 81 I C. 343, A I.R. 1925 Cal. 
248; Nanda Kumar, 11 C.W.N. 1128 (1131), where it was held that the illegaLty could 
not be cured by the fact that no objection was taken to the procedure adopted either 
in the first or in the Sessions Court, the illegality having affected the jurisdiction 
of the Court. See also Jetkalal, 29 Bom. 449 (455), 2 Cr.L.J. 480, 7 BomLR. 527, 
Shyambar Koyal v. King-Emp , 19 CiJ 633; A$mat v. Emp , 44 C.W.N. 315., The 
objection as to the legality of a joint trial may be taken for the first time in appeal— 
Venkata, 1933 M.W.N. 326 There Is ample authority for the proposition that an 
objection with regard to the legabty of a tnal can be taken in a Court of revision or 
appeal, even though it was never taken in the Court of first instance at all. In 
cases of prejudice alleged to have been caused by a certain procedure it is very doubtful 
whether, when an accused person does take an objection at the earliest possible moment, 
he can be debarred from raising it subsequently in a Court of appeal or revision merely 
because he did not come up straightway to the High Court — C. S. Joseph v. Emp, 
41 C.\V.N. 251 (254). The fact that the Counsel of the accused gave consent does not 
make any difference — Jetkalal, supra See also Ckulam Haider, A I.R. 1929 Lah 542, 
10 Lah 837, 30 P.L.R. 192, 116 I.C. 329, 30 Cr.LJ. 623, 1929 Cr.C. 85. 

749 . Counter cases: — It is illegal to try two counter cases between the same 
parties at one and the same trial, and a conviction at such a trial must be set aside, 
even though the cross cases were so tried together with the consent of the parties— 
Afomjo, 13 Bur.L.T. 245, 22 Cr.L.J. 707. But a simultaneous trial of two counter cases 
w not the same thing as a joint tnal, and is not prohibited by this section or by sec. 239 
In certain cases and under certain circumstances a simultaneous trial may be irreguly 
and improper, but that will not entitle the accused to have the whole trial set aside 
unless it is clearly shown that the procedure adopted has prejudiced him in his defence 
— Dhako, 1 P L.T. 498, 21 CriJ. 739. The proper course is to try the case after we 
other. But both the cases must be tried by one and the same Magistrate The simui* 
taneous trial of two counter cases in two different Courts over one and the same 
occurrence is undesirable and unsatisfactory— Somir v. Beni Afadhab, 37 C.L J- 
410; Judhtstir v Sheik Samir, 27 C.W.N. 700. See Notes 830A and 1023. 


234. (1) When a person is accused of more offences than 

Three offences o( snnre of the same kind committed within the 

kind within year may space of twelve months from the nrst to u 
be charged together. offences, whether in respect of 

the same person or not, he may be charged with, and tried at one 
trial for, any number of them not exceeding three. 

(2) Offences are of the same kind when they are punishable 
with the same amount of punishment under the same section o 
the Indian Penal Code or any special or local law : 

Provided that, for the purpose of this section an 
punishable under section 379 of the Indian Penal Code shaU oc 
deemed to he an offence of the same kind as an offence pnntsn- 
ahle under section 380 of the said Code, and that an offence 
punishable tinder any section of the Indian Penal Code, or of any 
special or local law, shall be deemed to be an offence of the 
kind as an attempt to commit such offence, when such an attenip 
is an offence. 

Change: — ^The italiased words have been added by sec 62 of the Criminal Proce- 
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dure Code Amendment Act, XVIII of 1923. The reasons are stated below under 
heading “Pronso.” 

750. Object of section: — Sections 234, 235, etc, are exceptions to the broad 
and general rule enunciated in sec. 233 The object of these exceptions is to avoid the 
necessity of the same witnesses giving the same evidence two or three times over in 
different trials, and to join in one trial those offences with regard to which the evidence 
would overlap But even when several cnnunal acts can be included in the same 
transaction (sec. 235), no joinder of trials should be permitted which wll result in 
bevvildering the accused in his defence — Gnfam, 1 SLR 73, 8 CrL J 191 (195) “The 
reason of the provision (te, the provision contained in sec 234 limiting the number of 
offences) is obviously in order that the jury may not be prejudiced by the multitude of 
charges and the inconvenience of the heanng together of a large number of instances of 
culpability and the consequent embarrassment both to Judges and accused ’’ — Subrahmania 
Ayyar, 25 Mad 61 (PC). This ruling is in no manner affected by the later Privy 
Council case— AW«r Rafiamau. (5 Rang 53. 31 C.W.N. 271, 100 IC. 227, A I.R 1927 
■p.C. 44, 25 ALJ. 117, 28 Cr.L.J. 259, 45 CLJ 441) Viraswami Naidu. 31 Cr.L.J. 
1195, 127 I C 295, A I R. 1930 Mad 508. 

The provisions of sec. 234, Cr P Code, limiting the number of charges to three 
are particularly wise and salutary. The object of these provisions is to prevent any 
risk of the Court being satisfied by an>’thing Jess than complete proof of the offences 
charged, and if the attention of the Court is limited to three offences, it is not very 
likely that it will be satisfied with anything less than full proof But when a great 
number of charges are brought against an accused person, it might very often happen 
that the accused may be convicted not on actual proof of a particular offence, but more 
on suspicion and reputation owing to the fact that in a great number of cases offences 
are half-proved against him It is, therefore, very important that the Magistrates 
framing barges particularly in offences relating to criminal misappropriation and receiving 
stolen property should pay attention to this provision of the law— Hj’rfcr. 20 S L R. 3, 
27 CriJ. 32. 

751. Scope of section: — This section says that trial must be limited to three 
offettees} it does not say that the trial must be limited to three eharies The same 
offence may be charged under different sections of the I PC, and any number of such 
charges can be tried in one and the same trial — Trtbhuran. 33 Bom 77 

Again, this section simply limits the number of offences that can be charged and 
tried in one trial. But this docs not mean that the prisoner cannot be charged and 
tried separately in one day for more than three distinct offences of the same kind com- 
mitted during the year — Dhanonjoy, 3 Cal 540 

This section does not permit of three offences being lumped together so as to 
treated as one offence but merely permits of the trial of the three separate offences at 
the 'same tnal—Cbctumal, 36 CrLJ 608 (610), 154 IC 937, AIR 1934 Sind 185, 
1934 CrC 1932, 28 SLR 336. 

Moreover, this section refers to tnal and not to commitment Ifhere the Magis- 
trate committed the accused to the Sessions on six charges of cnminal breach of trust, 
and three of falsification of accounts, all the offences having been committed within a 
year, it was held that the order of committal was not illegal but merely irregular, and 

the irregularity could be cured by the Sessions Jud(;e trjmg the charges separately 

A’risJina Murthi, (1916) 2 M W.N 179. 17 CrLJ 369 

This section evidently refers to different acts done by the same individuals or same 
set of individuals as against the same compbinant or complainants so connected with 
each other that they may in law be taken to be one person The section allows a joinder 
of charges under certain orcumrtances; sudi as in cases of cheating, criminal breach of 
trust or criminal misappropnation and offences of like nature — \anda Kumar 11 
CW-V. 1128 (1130). 

This section contemplates a joint tnal for offences committed within one ^ear; if 
the offences extend over a period exceeding one j'ear, the joint trial of the c har ges is 
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illegal Thus, the joint trial of 41 charges of extortion committed during a penod e! 
two years, contravenes the rule of sec. 234 and is illegal — Sul^rahmani^fa Ayyar, 25 
Mad. 61 (P.C.). A charge of several acts of falsification of accounts or theft or brai 
of trust committed during a period of two years is contrary to the provisions of ths 
section— A/fl/i ta\. 26 Cal 560 (563); Sdimuilah, 32 All. 57 (58); Raman Lai, 49 M, 
'312, 28 Cr.LJ. 171 (172). 

This section applies, ^vhere a person is accused o) more offences than onej it dc6 
not apply where a person is charged /or one offence only, e.g., an offence under sec 401, 
L P. C. (belonging to a gang of persons associated for the purpose of habitually com 
nutting theft) and the trial is not therefore illegal if the period over which the asa- 
ciation extends exceeds one year— A'arcni Aft, 47 Cal. 154, 31 CL.J. 192, 21 CrLJ.38a 
But see Kalu Mian. 32 Cr.LJ. 195, 128 I.C 816, 34 C.W.N. 959. A.I.R. 1931 Cal. 357, 
1931 Cr.C. 384, where a contrary view seems to have been taken. 

And lastly, this section refers to offences and not to transactions. It does not 
provide that all offences committed in a year in three different transactions rmy b* 
tried in one trial— GeAiwef. 10 SL.R. 192, 18 Cr.L.J. 664; Kasi Viswanathan, 30 Msd 
328 The operation of the two sections 234 and 235 cannot be combined; and, therelort, 
a joint trial in respect of tuo sets of separate and independent transactions in whidi 
different offences have been committed, is not permissible. Thus, where two girls were 
kidnapped on different occasions, and were passed off as girls belonging to a high caste 
and married to persons who gave money in return, the offences of kidnapping 
cheating wuh respect to each of the girls should not be tried jointly with the otbtr- 
Foujdar. 48 All 236. 24 A.L.J. 239, 27 CriJ, 143. 

The provisioni of sec. 234, Cr. P. C. cannot be e%'aded by the omission to Mat 
the offences and sections in the charge where in fact the accused has been diarged m 
' convicted of two offences — Bhanafal v. Emp., AI.R. 1937 Sind 293 (295), 
39 Cr.L.3. 123, 172 I.C. 374, 10 R.S. 149, 32 S.LR, 87. 

Sections 222 {2). The combined effect of secs. 222 (2) and 234 is this? 

Where there has been misappropnation in respect of different items of mone?'. ^ 
Court can combine some of the Items In one lump sum, xmder sec. 222 (2), and fts 
defalcation of this lump sum will be treated as one offence under sec. 234; then 
Court can combine some other Items in another lump sum, and the defalcation of ^ 
lump sum will constitute another offences In this way the Court can make out three 
lump sums, the charge m respect of each lump sum being a charge of a separate offen“> 
and the three charges in respect of the three lump sums will thus be treated as charj« 
of three separate offences (of the same kind). These three separate offences can be 
jointly under sec. 234, but the Court has an option to try them separately; and d 
Court at first tried one offence (in respect of one lump sum), it is not debanW 7 
sec. 403 from subsequently trying another offence in respect of another sum— ‘ 
12 Bom.L.R 226, 11 CrX J. 337; followed in Nagertdra Nath, 50 Cal. 632, 27 C.^ 
578 (581). 

Where the total a'rnount misapproprtaled within a period of twelve months is divi 
into three gross sums made up of separate items and the accused is tried at th^ 
trial on three separate charges of criminal breach of trust in respect of those thre 
.gross sums, the trial cannot be held to be bad for misjoinder— A/odAKjwdjn v. £”*7' 
44 C.W.N. 175. See also Note 1092 in this connection. 

Sections 234 So 239 : — There is no apparent reason for holding that the four 
-tional cases mentioned in secs 234. 235. 236 and 239 are mutually exclusive, 
there is no more reason for holding that secs. 234 and 235 are mutually exclusive tn;^ 
that one or other of these provisoins and rither sec, 236 or sec 239 is mutually 
sec. 236 and sec. 239 are so. There is no reason why secs- 234 and 235 
to be recorded as cumulative in their effect in a proper ezs,e~Ramkhhoon, 35 CrLJ ‘ 
(878). 148 IC. 900. 15 P.L.T. 126, AIR. 1931 Pat. 239. 1934 Cr.C. 46J. For 
see Dhaneshram, 27 CrL.J 1099, 97 I C 363. A.I.R, 1927 Nag- 22, wherejt has 
,-laid down that secs. 234 and 235 must be construed apart and that there is notlurS 
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in the Code which would allow the two to be added together, so to speak, in order to 
pro\’ide for one person on more than three charges, even though some of the charges 
may have formed one series of acts so connected together as to form the same transaction. 

752. Offences committed by several persons:— This section does not 
apply where several persons committing offences of the same kind are jointly charged; 
it applies to the trial of one accused only — Budhai, 33 Cal 292, 10 C.W N 32, 3 Cr L J. 
126; Mlthbub Ah. 12 CrLJ 266, 10 I.C. 331, 168 P.LR. 1911, 37 P.WR 1911 (Cr.); 
Tulsi, 1917 P.R. 17, 18 CrLJ. 282 (283); Sayad Lai. 20 CrLJ 7 (Nag); Nga San, 
21 Cr.LJ. 794 (Bur.); Ram Prasad, 19 A.LJ. 796, 22 CrLJ 657. The trial of several 
accused committing offences of the same kind is now provided for in clause (c) of 
sec. 239. 

753. Offences of the same kind: — See sub-section (2) for the definition 
of this expresaon. IVhere a person is found in possession of several items of stolen 
property, he has committed ‘offences of the same kind' under sec. 411, I. P. C , and they 
do not cease to he so merely because the stolen articles are of very diverse character 
(e.g , stamps, carpets, buckets, padlocks) — Btskun Stngh, 3 Pat. 503 ( 509) , 5 P.L.T. 319, 
25 Cr.L.J. 738. 

The following are not offences of the same kind — Adultery and bigamy — Vitkayee, 
Ratanlal 4; Falsification of accounts and criminal breach of trust — Kast Vtsicanalhan, 
30 Mad 328; Murder and hnn—Shanker. 11 ALJ. 188, 14 CrLJ 116 (117); Murder 
and grievous hurt; Alsaruddr Naseraddt, 40 CrLJ 290, 179 I.C. 910, A.IR. 1939 CaL 
32, 67 CLJ 580, 42 CWN 1235; Forgery and giving false endence— CcAimof, 10 
SLR- 192, 18 Cr.LJ. 664; Offences under sec 380. I. P. C, and offences under 
sec. 457, I P. Code— JCrijftna/i Ananl, 138 I C. 520, AIR 1932 Bom 277, 1932 CrC. 
389, 33 Cr.L.J. 619, 34 BomLR. 590, Ind Rut 1932 Bom 383; Offence under sec. 393 
and offence under sec. 394, I P Code — Ajaib Stngh. 34 Cr L J 402, 142 I C 820, 
Ind. Rul. 1933 Lah 275, 1933 CrC. 771, 34 PLR 498. A I R 1933 Lah 512 For 
other examples, see Note 745 in sec 233, under heading "Distinct offences." 

754. Not exceeding three: — Where the accused is charged with committing 
several offences of the same kind, e g . se\’eral acts of falsific.'Uion of accounts, the charge 
should speafy the number of acts of falsification (having regard to this section which 
allows only three such offences to be tried together) A general allegation of falsification 
of accounts committed between such and such dates is not sufficient— .Uoti Lot. 26 Cal 
560 (563). An accused can only be charged and tned at one trial for any number of 
offences of the same kind not exceeding three Therefore, a trial of 41 charges of 
extortion is contrary to the pro\nsion8 of this section, and is not merely an irregularity 
covered by sec. 537, but is an illegality — Subiahmania Ayyar, 25 Mad 61 (PC ) It is 
illegal to try together eights acts of theft or cnminal breach of trust, even though one 
charge has been framed in respect of the eight offences — Raman Lai, 49 All 312, 28 
Cr.LJ. 171 (172). One charge under sec. 124A, I P C, in respect of one article in a 
newspaper, one charge under see 124A, I P C. in respect of the same article, and a 
third charge under sec. 124A, I P C , m respect of another article, can be tned together 
— Bcf Cangadhar Tilak, 33 Bom. 221. 

'The accused was charged with using as genuine elex-cn forged receipts which were 
put in by him in sets on three occasions, each set with a wntten statement in three suits 
pending against him. A charge was framed against him in respea of the using of each 
set of receipts, and he was tried on these three charges and convicted and sentenced. 
Held that as the "using" charged was the puting In of each set of documents with the 
respective wntten statements in three suits, and as there was nothing to show that any 
of the document had been used at any other tune, there was only one using in respect 
of each set of documents and that there was. therefore, no valid ground for questiorung 
the conviction— 0 -E. v. Raghunath Das. 20 Cal 413. 

Where the accused committed two separate and distinct offences under secs. 403 
I. P. C, and 'two separate and distinct offences under set 420. I P. C, there is a 
misjoinder of charges, vitiating the Inal — Sera SHbramonicn. 32 CrLJ. 1063 133 IC. 
489. A.I R. 1931 Rang. 161, 1931 CrC 657, Ind. RuL 1931 Rang 265. 
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The joinder of diarges of three offend under sec. 411, I. P. C., and three offences 
under sec. 414, I. P. C , is bad — Chttto Kaluar, 49 CaL 555. A charge under sec 411, 
I. P. C , of haung received ax speahc animals belonging to five specific persons and 
stolen by the different acts of theft, is illegal and wholly vitiates the trial— 

20 S L.R. 3, 27 Cr.L J. 32. If a man is charged with three alternative charges cf 
embezzlement or abetment thereof, the charge is really for six offences and the tnal is 
entirely illegal— /onesftar, 51 All. 544. 30 Cr.L J. 687 ( 689), 1929 A.LJ. 329. AIR. 1929 
AIL 202, 116 I.C. 789. Three diarges of criminal misappropnation (sec. 409, 1. P. C.) 
and a diarge under sec. 210, 1. P. C., cannot be tried together — Rajeniia, 22 
596, 19 Cr.LJ. 868, 27 C.L.J. 311, 47 I.C. 64. 

Ever^’ publication or circulation of a libel constitutes a fre^ and distinct act a.id 
therefore, a separate offence. lATiere, therefore, the accused was put on his trial for 
publishing or circulating the offending article at six different places on ax differeEt 
occasions, the proceedings were entirely void and not merely irregular— SmjL 
36 Cr.LJ. 744 (752), A.f.R. 1935 Nag. 90. 155 I C. 197, 1935 Cr.C. 418. 

IMiere the Tax Daroga of a Municipality realised a certain amount as ta.ves in re^ 
of four different holdings and was tried under a single charge regarding the entm 
amount, held that the charge did not contravene the prodrions of this section as tk 
amount was realised at the same time and one receipt was originally granted by i-i 
accused for the whole amount, though the amount was composed of different 
payable in respect of four different holdings— Afarcnrfra, 28 CrlJ. 459, 101 lC.39-1 
45 C.LJ. 207, A.I.R. 1927 Cal. 409. 

Having regard to the provisions of this section there is no misjoinder of 
when an accused is charged under sec 420, I. P. C, for having cheated three 
persons on three different occasions in the course of the same month— for*®"® 

27 Cr.L.J. 909, 96 I.C. 221, A.I.R. 1926 Pat. 347, 1926 Pat.HCC. 207. 

Three charges, each comprising offences under clause (a) (iii) and clause 
of sec 103 of the Presidency Towns Insolvency’ Act (III of 1909) cannot 
together— 33 Cr.L J. 1477, 151 I C. 934, 36 Bom.L.R 639, A.T.R- lw4 
303, 1934 Cr C 1036. ^5 

Each evasion of the toll is a separate art The trial of six such 
comirutted on six different dates in one trial contravenes the provisions of 
Suleman Abba. A.I.K. 1935 Bom. 24. 36 Bom.L.R, 1124, 36 CrXJ. 516, 154 
556, 1935 Cr.C. 25. 

Falsification of cccok«/$ : — Every act of falsification of a book or account 
477A, I. P. C), is a separate offence, and only three such offences 
a year) can be charged and tried together — Mali Lai, 26 Cal. 560 (563), 3 C.W • 
Fitzmaurise. 27 CrLJ. 793 (796), 95 IC, 393, A.IR. 1926 Lah. 193. See j 

Kjisto, 40 Cal. 318, 20 I.C. 412. 14 CrLJ. 428 l^Tiere the accused , 

tried at one trial for five acts of falsification of accounts, the trial was illegal, 
retrial must be held on proper diarges — SalimuUah, 32 All. 57 (58), 4 I C. 503, 6 
977, 11 Cr.LJ. 53. See also Fitzmaurise, supra. Six distinct and separate 
falsification of six separate and distmct accounts cannot be tried together — AnJ " ^ 

45 C.LJ. 1, 28 CrL.J. 291, A.I.R. 1927 Cal. 946. 100 IC. 3715 Surendra. 33 CrU ’ 
137 I.C. 179, 1932 Cr.C. 320. A.I.R 1932 Cal. 377, 54 CLJ. 470, distinguishing ’ 
34 C.W.N. 925, 32 Cr.LJ. 318. 129 I C. 356, A.r.R. 1931 Cal. 8, Ind. Rul 1931 
1931 Cr.C. 40. Three distinct offences of criminal breach of trust and 4hree 
offences of falsification of accounts though in respect of the same items cannot ® 
together— A/cjia/, 49 Bom. 892, 27 BoulLR. 1343. 27 Cr.L J. 305. 92 I.C. 689, A ^ 
1926 Bom 110; Kasi Visu-anathan, 30 Mad 328, 5 Cr.LJ. 341. 17 '32 

ML.T. 177; Kalka Prosad, 31 I a 829. 38 All. 42. 16 Cr.LJ. 819; Dubri 
Cr.LJ. 540. 130 IC 350, AI.R. 1931 Oudh 86. 8 O.W.N. 92. 6 Luck. of 

1931 Oudh 158, 1931 Cr.C. 214. A smgle trial for' charges of criminal 
trust and of falsification of accounts in respect of three items on different dates 
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ment and falsification of accounts are not offences of the same kind within the meaning 
of sec. 234, Cr. P. C, nor are three different acts of embezzlement and falsification 
of account committed at different times so connected as to form part of the same 
transaction within the meaning of sec. 235, Cr. P. Code — AltUTsing, 33 Cr.L.J 650, 
A.I.R. 1932 Sind 64. 1932 Cr.C. 284, 138 1 C 618, 26 S.L R. 191, Ind Rul. 1932 Smd 87, 
following Manant, supra; Ramestvar, 34 CrLJ. 673, 144 I.C. 94, Ind Rul. 1933 Nag. 
200, A.I.R 1933 Nag 327, 1933 Cr.C 1328; Mohammad Ismail, 38 Cr.L,J 324, 166 
I.C. 845, A I R. 1937 Smd 1, 9 R.S. 156, 30 S L.R. 391. Three charges of criminal 
breach of trust in respect of three items of money and a charge of falsification of 
accounts in order to conceal the defalcations cannot be legally tried at one and the 
same trial— SfiKVaMi/rfm. 44 All 540, 23 CrLJ 258, 66 I C 322, AIR 1922 All. 214; 
Sheo Satan. 32 All 219, 5 IQ 896, 11 CrLJ 285; Raman Behatt, 41 Cal 722 (726), 
18 C.’^V.N. 1152, 15 CLJ. 153, 22 I C 729, AI.R. 1915 Cal 296 But a senes of 
falsification of accounts made to cover a single act of misappropriation may be laid 
in one charge under sec. 477A, as it does not constitute offences merely by reason of 
a plurality of false entries intended to cover the same misappropriation. So also it 
IS permissible to try three acts of misappropriation in one charge But the two cannot 
be combined, that is. It is not permissible to try three charges of misappropriation 
and a senes of falsification of accounts referring to the three acts of misappropnation 
— Raman Behatt, supra; Shama Shaslri. 44 M L J. 67, 24 Cr L J. 462, A I.R. 1922 
Mad. 435. 72 I C. 622, 1922 M.W.N 476; Nagendra Nath, 36 CWN. 542 (543), 33 
Cr.LJ. 265. 1932 Cr.C. 478. 136 IC 136, 55 CLJ HI. AIR. 1932 Cal. 486. A 
person may be lawfully tned for one offence of rmsapprcpnation joined with a charge 
of falsification which was earned out as one of the senes of acts constituting thft 
transaction by which the misappropnation was effected— /»6on Krtsto, 40 Cal. 318, 
20 I.C 412, 14 Cr.L J 428. Lal]t Bhann. 14 BomL R 306. 15 1 C. 645, 13 CrLJ 501 
See also KaUkumat v Nawab Alt. 30 CrLJ 619, 116 IC. 369, AIR 1929 Cal. 160, 
Ind. Rul 1929 Cal 465. But a charge of cnminal breach of trust cannot be legally 
tried together with one of falsification relating to a distinct act of misappropriation 
committed in a separate transaction — /iban Ktisfo. supra Where seieral acts of 
cnminal breach of trust and falsification of accounts, some of them unconnected with 
the rest, were charged against the accused, the trial was illegal— A’af/ia/af, 4 BomLR. 
433 Where the falsification did not relate to the items involved m the charge of 
criminal breach of trust but was intended to cover the amount which related to entirely 
different items, the joint trial m respect of charges of falsification and criminal breach 
of trust was illegal — Ramchandra Rango v. Emp, 40 CrLJ. 579 (589), A.I R. 1939 
Bom 129, 181 IC 870, 41 BomLR 98, dissenting from the view expressed in Kashitam 
V. Hurdat Rai, infra 

It is clear from the terms of sec 235 (1), Cr P C, that a person may be lawfully 
tried for one offence of misappropriation joined with a charge of falsification which 
was carried out as one of the series of acts constituting the transaction by which the 
misappropriation was effected WTiere a clerk or cashier sets out to rob his emplojer, 
having regard to the fact that sec 222 ( 2), Cr P C . provides that he may be charged 
with having misappropriated the total of whatever sums he may have appropnated 
in course of any one year, it is not unreasonable to say that (or the purposes of the 
section the year's illicit operations can be regarded as one transaction He may, 
therefore, be lawfully tried for one offence of misappropnation of a gross sum as 
provided in sec. 222 (2), Cr. P C, together with a charge of falsification which xras 
canied out as one of the senes of acts constituting the transaction by which the 
misappropriation was effected— A'ajftirom v Htndat Rat. AIR 1935 Cal 312, 1935 
CrC 463, 39 CWN 703. 156 I C. 192, CaL EOS. (In this case a joinder of one 
charge of misappropriation of a groM sum with two charges of falsification which was 
carried out as part of the senes of acts constituting the transaction by which the 
misappropriation was effected, was held legal). The xiew of Sir Courtney Terrell, 
Chief Justice and Mr. Justice Adami in AficAacI John, infra, and of Mr. Justice Mullick 



814 


THE CODE OF CRIMINAL PROCEDURE 


ichap m 


The joinder of charges of three offences under sec. 411, I. P. C, and three offetca 
under sec 414, I. P. C , is hsA—Chelto Kalmar, 49 Cal. 555. A charge under sec 411, 
I. P. C , of having received six specific animals belonging to five specific persons yi 
stolen by the different acts of theft, is illegal and wholly vitiates the tnaf-ffjf^r 
20 SLR. 3. 27 Cr.LJ. 32. If a roan is charged with three alternative charges d 
embezzlement or abetment thereof, the charge is really for six offences and 
entirely illegal— /a«es/iar, 51 AIL 544, 30 Cr.L.J. 687 (689), 1929 A.L J. 329, AIR 
All 202, 116 LC. 789. Three diargcs of criminal misappropriation (sec. 
and a charge under sec. 210, I. P. C, cannot be tried together — Rajendra, 22 j 
596, 19 Cr.L.J. 868, 27 CL J. 311, 47 I C. 64. . h 4 

Every publication or circulation of a libel constitutes a fresh and distinct av y 
therefore, a separate offence Where, therefore, the accused was put on 
publishing or circulating the offending article at six different places on ^ ' 
occasions, the proceedings were entirely void and not merely irregular— 

36 Cr.LJ. 744 (752), A.I R. 1935 Nag. 90, 155 I C. 197, 1935 Cr.C. 418. 

^Vhere the Tax Daroga of a Municipality realised a certain amount as taxes in r 
of four different holdings and was tried under a single charge regarding e 
amount, held that the charge did not contravene the provisions of this section s 
amount was realised at the same time and one receipt was originally grante 
accused for the whole amount, though the amount was composed of 
payable in respect of four different holdings— Werenrfro, 28 Cr.LJ. 469, Iv 
45 CL J 207, A I.R 1927 Cal. 409. 

Having regard to the provisions of this section there is no misjoinder 
when an accused is charged under sec. 420. I. P. C., _for having cheated j. 
persons on three different occasions in the course of the same month— « 

27 CrL.J. 909, 95 I.C. 221, AI.R. 1926 Pat 347, 1926 Pat-HCC. 207. 

Three charges, each comprising offences under clause (a) (in) and clause 
of sec. 103 of the Presidency Towns Insolvency Act (III of 1034 Boa- 

together-XA/fflC/iawif, 35 Cr.LJ. 1477. 151 I.C. 934, 36 Bom.L.R. 639. A.1K. 


303, 1934 Cr.C. 1036. . . . 

Each evasion of the toll is a separate act The trial of six^ su 
committed on six different dates in one trial contravenes the provisions 0 
—Suleman Abba, A.I.R. 1935 Bom. 24. 36 BomLR 1124, 36 CrLJ. t»io> 

556, 1935 Cr.C. 25. ^ 

Falsification of accounts : — Every act of falsification of a book or 
477A, I. P. C.), is a separate offence, and only three such offences (co*n ^I 2 i 
a year) can be charged and tried together — Afati Lai, 26 Cal 560 ( 563), 

FiUmauTtse, 27 CrL.J 793 ( 796), 95 1C. 393, A.I.R. 1926 Lah. 193- 

Kusto, 40 Cal. 318, 20 I.C, 412, 14 CrLJ. 428. IVhere the accused j and » 

tried at one trial for five acts of falsification of accounts, the trial v^s 1 ^^ 

retrial must be held on proper charges — Salimullak, 32 All. 57 (58) ,4 1 • t of 

977. 11 CrLJ. 53. See also FtUmaurise. supra. Six distinrt and 

falsification of six separate and distinct accounts cannot be tried together - . j. 357. 

45 C.LJ 1, 28 CrLJ. 291, AIR. 1927 Cal 946. 100 I C. 371; Suiendra. ^ 'p,gju}!i, 

137 I.C. 179, 1932 Cr.C. 320, A.I R 1932 CaL 377. 54 C L J. 470, distingui^i B 

34 C.\V.N. 925, 32 Cr.L J. 318, 129 I C. 356, AI.R. 1931 Cal. 8, Ind Rol- 

1931 Cr.C. 40. Three distinct offences of criminal breach of trust and 

offences of falsification of accounts though in respect of the same items can 

together— A/a«af. 49 Bom. 892. 27 BomL.R 1343, 27 Cr.L.J. 305. 1^- 'j^j, 2 

1926 Bom. 110; Kasi Vistoanathan, 30 Mad 328, 5 Cr.L J. 341, 17 iftfiV, ^ 

M.LT. 177; Kalka Prosed, 31 IC. 829. 38 All. 42, 16 Cr.L.J. 819; Put 

Cr.LJ. 540, 130 IC 350, A.IJL 1931 Oudh 86, 8 O.W.N. 92, 6 Luck cf 

1931 Oudh 158, 1931 Cr.C. 214. A angle trial for charges 

trust and of falsification of accounts in respect of three items on differed 

the same space of one year is not permissible under the law. The offences 
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ment and falsification of accounts are not offences of the same kind within the meaning 
of sec. 234, Cr. P. C., nor are three different acts of embezzlement and falsification 
of account committed at different times so connected as to form part, of the same 
transaction within the meaning of sec. 235, Cr. P. Code — Attursins, 33 Cr.LJ. 650, 
A.I.R. 1932 Sind 64. 1932 Cr C. 284, 138 l.C 618, 26 S L R. 191, Ind. Rul. 1932 Sind 87. 
following Manant, supra; Ramesuiar, 34 Cr.LJ. 673, 144 I C. 94, Ind Rul 1933 Nag 
.200, AI.R. 1933 Nag. 327, 1933 Cr.C 1328; Mohammad Ismail, 38 CrLJ. 324, 166 
l.C. 845. A.I.R. 1937 Sind 1, 9 RS 156, 30 SLR 391. Three charges of criminal 
breach of trust in respect of three items of money and a charge of falsification of 
accounts in order to conceal the defalcations cannot be legally tried at one and the 
same trial— 44 All. 540. 23 Cr L J. 258, 66 1 C 322, AIR 1922 All 214; 
Sheo Saran. 32 All 219, 5 l.C. 896. 11 CrLJ 285; Raman Behan, 41 Cal 722 (726), 
18 C.'W.N. 1152, 15 C.LJ. 153, 22 l.C. 729, AIR 1915 Cal 296. But a series of 
falsification of accounts made to cover a single act of misappropriation may be laid 
in one charge under sec. 477A, as it does not constitute offences merely by reason of 
a plurality of false entries intended to cover the same misappropriation. So also it 
is permissible to try three acts of misappropriation in one charge But the two cannot 
be combined, that is, it is not permissible to try three charges of misappropriation 
and a series of falsification of accounts referring to the three acts of misappropriation 
—Raman Behan, supra; Shama Shastu. 44 MLJ. 67, 24 CrLJ 462, AIR 1922 
Mad 435, 72 IC. 622. 1922 MW.N. 476; Naiendio Noth, 36 CWN. 542 ( 543), 33 
CrL.J 265, 1932 CrC. 478, 136 IC 136, 55 CL.J 111, AIR 1932 Cal. 486. A 
person may be lawfully tned for one offence of misapprcpnation joined nith a charge 
of falsification which was earned out as one of the series of acts constituting the, 
transaction by which the misappropriation was effected— /ifran Kmto, 40 Cal 318, 
20 IC 412, 14 CrLJ 428; Lain Bhann. 14 BomLR 305, 15 IC 645, 13 CrL.J 501. 
See also KaWkumar v Noicob Ah. 30 CrLJ 619. 116 1C. 369, AIR 1929 Cal 160, 
Ind. Rul 1929 Cal 465 But a charge of criminal breach of trust cannot be legally 
tried together with one of falsification relating to a distinct act of misappropriation 
committed in a separate transaction— /than Knsfo, supra Where several acts of 
cnminal breach of trust and falsification of accounts, some of them unconnected with 
the rest, were charged against the accused, the trial was illegal— Natfisfaf, 4 BomLR. 
433 Where the falsification did not relate to the items involved in the charge of 
criminal breach of trust but was intended to cover the amount which related to entirely 
different items, the joint trial in respect of charges of falsification and criminal breach 
of trust was illegal — Ramchandta Rango v Etnp, 40 CrLJ. 579 (589), A.IR. 1939 
Bom. 129, 181 I C 870, 41 Bom L R 98, dissenting from the view expressed m Kashtram 
V Hurdal Rai, infra. 


It is clear from the terms of sec 233 (1), Cr. P C , that a person may be lawfully 
tned for one offence of misappropriation joined with a charge of falsification which 
was carried out as one of the senes of acts constituting the transaction by which the 
misappropnation was effected Where a clerk or cashier sets out to rob his employer, 
having regard to the fact that sec 222 ( 2), Cr. P C . provides that he may be charged 
with having misappropnated the total of whatever sums he may have appropnated 
in course of any one year, it is not unreasonable to say that for the purposes of the 
section the j ear's illicit operations can be regarded as one transaction. He may, 
therefore, be lawfully tried for one offence of misappropnation of a gross sum as 
provided in sec. 222 (2). Cr. P. C, together with a charge of falsification which was 
carried out as one of the senes of arts constituting the transaction by which the 
misappropnation was effected— A'lwfciram v Hurdat Rai, A I R. 1935 Cal. 312 1935 
CrC. 463, 39 C^^.N 708, 156 I C. 192, 62 Cal 608 (In this case a joinder of one 
diarge of misappropnation of a gross sum with two charges of falsification which was 
carried out as part of the series of acts constituting the transaction by which the 
misappropriation was effected, was held legal), nie view of Sir Courtney Terrell 
Chief Justice and Mr. Justice Adami in Mtehact John, infra, and of Mr. JusUce Mullick 
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High Court Sessions, four charges were at first framed against the accused, but the 
Advocate General withdrew one of the charges, and then the trial proceeded on three 
charges * 

755. Offences against several persons: — ^Therc was a conflict of opinion 
as to whether this section applied where the offences were committed against several 
persons. In the following cases it was held that the words ‘offences of the same kind' 
were not limited to offences against the same person; an accused could be charged with 
and tried at the same trial for offences of the same kind though committed against 
different persons— CAfiafrod/iffri, 43 Cal. 13, 19 CW.N 557; Babu Lai, 2 PL.J. 209; 
Raja Rap, 20 ML.T. 234, 17 CrXJ. 479; 38 All. 457; Jagardeo, 38 Ail. 458 

(Note) I Skri Bhaguan, 13 C.1V.N. 507; Dhondt, Ratanhl 331; Krtshnayya, 20 CrL.J. 
71 (Nag ) 5 Nga Po. 11 L B R. 45. 23 Cr.L.J. 740. 69 I C 628 But the contrary ^new 
was taken in Nanda Kumar. 11 C.WJ^. 1128. 6 CrL J 321; Ah Mahomed, 13 CWJ^. 
418, 9 CrLJ 277 (278). 

The present amendment has removed this conflict of opinion by adding the words 
"whether in respect of the same person or not,” which make it clear that an accused 
person may be charged at one trial with three offences of the same kind though 
committed against different persons Thus, in a case under the amended section, where 
an accused person was charged with cheating under sec. 420, I P. Code, held that there 
was no misjoinder of charges — Farzand AU, 27 CrL.J. 909 (Pat). Sec also Rahtm 
Baksha, 34 CWN 901 (903), 129 IC 359, 32 CrLJ. 321, AIR. 1930 Cal. 717, 
1930 Cr C. 1117, Ind. Rul. 1931 Cal 167; Nga Po Kym, 23 CrL J. 740, 69 I C. 628, 
11 LBR. 45, 

Proviso:— This proviso overrules Rahiman v Moborak, 20 CWJ^ 672, 17 
Cr.LJ 224, and Hart Singh, 20 Cr.LJ. 751 (Nag) where it was held that theft in a 
building (sec. 380, I P. C ) and theft of paddy In a field (sec 379, I P. C ) were not 
offences of the same kind The proviso afso fays down specificaffy that an attempt to 
commit an offence, where such an attempt is penalised by any law, is of tlie same kind 
as the actual offence 

235. (1) If, in one series of acts so connected together 

Trial for more than as to form the same transaction, more 
one offence. offences than one are committed by the same 

person, he may be charged with, and tried at one trial for, every 
such offence. 

(2) If the acts alleged constitute an offence falling within 
Offence falling within two or more separate definitions of any law 

two definitions. jn force for the time being by which ofTenens 

are defined or punished, the person accused of them may be 
charged with, and tried at one trial for, each of such offences. 

(3) If several acts, of which one or more than one would 

. , . by itself or themselves constitute an offence, 

offence! ^t^^constituting constitute when combined a different 
when combined a different offence, the person accused of them may be 
° charged with and tried at one trial for the 

offence constituted by such acts when combined, and for any 
offence constituted by any one, or more, of such acts. 

(4) Nothing contained in tliis section shall affect the Indian 
Penal Code, Section 71. 

Cr— 52 
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to subsection (1) — 

(o) A rescues B, a person in lawful custody, and in so doing causes 
grievous hurt to C, a constable in whose custody B was. A may be charged 
with and convicted of offences under sections 225 and 333 of the Indian 
Penal Code. 

(&) A commits house-breaking by day with intent to commit adultery, 
and commits in the house so entered adultery with B’s wife. A may 
be separately charged with, and convicted of, offences under sections 454 
and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, away from C, with intent to commit 
adultery with B, and then commits adultery with her. A may be separately 
charged with, and convicted of, offences under sections 498 and 497 of 
the Indian Penal Code. 

(d) A has in his possession several seals, knowing them to be counterfeit 
and intending to use them for the purpose of committing several forgeries 
punishable under section 466 of the Indian Penal Code. 'A may be separately 
charged with, and convicted of, the possession of each seal under section 473 
of the Indian Penal Code. 

^ (e) With intent to cause injury to B, A institutes a criminal proceeding 
against him, knowing that there is no just or lawful ground for such 
proceeding; and also falsely accused B of having committed an offence, 
knowing that there is no just or lawful ground for such charges. _A may 
be separately charged with, and convicted of, two offences under section 211 
of the Indian Penal Code. 

if) A, with intent to cause injury to B, falsely accuses him of having 
committed an offence, knowing that there is no just or lawful ground 
for such charge. On the trial A gives false evidence against B, intending 
thereby to cause B to be convicted of a capital offence. A may be separately 
charged with, and convicted of, offences under sections 211 and 194 of 
the Indian Penal Code. 

(p) A, with six others, commits the offences of rioting, grievous hurt 
and assaulting a public serv'ant endeavouring in the discharge of his duty 
as such to suppress the riot. A may be separately charged with, and 
convicted of, offences under sections 147, 325 and 152 of the Indian Penal 
Code. 

, (/i) A threatens B, C and D at the same time with injury to their 

persons with intent to cause alarm to them. A may be separately charged 
''^th, and convicted of, each of the three offences under section 506 of the 
Penal Code. 

'^he separate charges referred to in illustrations (o) to (/») resf*ectively 
ma^e tried at the same time. 
to jjil’-jccfion (2) — 

ti) A wTongfully strikes B with a cane. A may be separately charged 
witb^ and convicted of, offences under sections 352 and 323 of the Indian 
P^al Code. 

/ (;') Several stolen sacks of com are made over to A and B, who knoWj 
they are stolen property, for the purpose of concealing them. A and B 
thereupon voluntarily assist each other to conceal the sacks at the bottom 
of a grain pit. A and B may be separately charged with, and convicted 
of, offences under sections 411 and 414 of the Indian Penal Code. 

(i) A exposes her child \yith the knowledge that she is thereby likely 
to cause its death. The child dies in consequence of such exposure. A may 
be separately charged with, and convicted of, offences under sections 317 
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(/) A dishonestly uses a forged document as genuine evidence, in 
order to convict B, a public servant, of an offence under section 167 of 
the Indian Penal Code. A may be separately charged with, and convicted 
of, offences under sections 471 (rpad with 466) and 196 of the same 
Code. 

io sub-sccHon (3) — 

(in) A commits robberj- on B, and m doing so voluntarily causes hurt 
to him A may be separately charged with, and convicted of, offences 
under sections 323, 392 and 394 of the Indian Penal Code 

755 A. Scope: — This section must not be taken as controlled by the words 
“not exceeding three" occurnng in sec 234; there is nothing in this section to warrant 
the rule that not more than three offences can be combined even if those offences have 
been committed in the same transaction — Sanuman, 19 A.L.J 392, 22 Cr.LJ 641. If 
the offences are committed in tlie course of the same transaction, a charge is not illegal 
by reason of its containing more than three offences spread over a period longer than a 
year— Gflw Malhi. 49 Mad 74, 48 MLJ 308, 26 CrL.J 1513 (1523) The question 
of apphcabihty of sec 235 anses only where separate offences, that is offences of a 
different nature, may form part of the same transaction and not where the question of 
different offences of the same nature is under consideration — Ramsheshan, 36 Cr.LJ. 
1216 ( 1218) , A I R. 1935 Nag 178. 

Section 235 (1) and sec 236, Cr P C. are mutually exclusive, and if a case is 
governed by one of them it cannot be governed by the other — STtranioehaiiaT, 35 Cr.L.J, 
1503, 152 I C 154, 40 M L W 585, 67 M L J 583, A I R 1934 Mad, 673, 1934 M.WX 
994, 1934 Cr C. 1307. For contra see Note 762 

Joint trials, eitcept where they are clearly authorized by law, do not save time in 
the long run and further the ends of justice. Where the legality of the joinder of 
charges is doubtful, the proper course is to hold a trial clearly authonzed by the law — 
Abdur Rahim, 32 CrLJ. 611 (613). 130 1C 796. 12 PLT. 12, 1931 Cr.C. 230, A.I.R. 
1931 Pat. 102. 

The word ‘offence’ as defined in sec. 4 (o) includes an act in respect of which a 
complaint may be made under sec. 20, Cattle Trespass Act. Consequently, a joinder of 
a charge under sec. 504, I P Code, wth a charge under sec. 20, Cattle Trespass Act, is 
not illegal, where the two offences form parts of the same transaction— Deendoyofu v. 
Rama, 50 Mad 841. 52 ML.J. 251, 28 CrLj. 301 (302). 

The law is clear that secs 235 and 239, Cr. P C, which deal with the joinder of 
charges of different offences and the joint trial of a number of accused penons, are 
not controlled by the latter part of sec. 233 or by sec. M4. Cr. P. Code. If the offences 
are committed in the course of the same transaction they may be tried together, 
although they are more than three in number and extend over a period of more 
than one year. But there is nothing in sec. 235 or sec. 239 to suggest that they are 
not governed by sec. 222 or the first part of sec. 233, Cr. P. Code. On the contrary, 
the Illustrations to sec. 235 make it clear that when different offences are tried together, 
they must be separately charged— AoramoHi Culamalli. 40 CrLJ. 118 (121), 178 I.C. 
706, AIR. 1938 Bom. 481, 40 BomLR. 1092, ILR. 1939 Bom. 42. See also Babulal 
Choukhani v Kini-Emp , in Note 778. 

756. Same Irsxnsaction; — The opresaon "the same transaction" is used in 
sec. 235 in the same sense in which it is used In sec. 239, Cr. P. Code — Abdur Rahim, 
32 CrLj. 611, 130 I C 796, AIR. 1931 PaU 102, 12 P.L.T. 12. Ind. Rul. 1931 Pat 
204, 1931 Cr C. 230 "The e.xpression 'same transaction* used in sees. 235 and 239 is an 
e.xpression which from its \ery nature is mcapable of exact definition, and must have been 
advisedly used because it had this quality. That durmg the years rince the expression 
first appeared in tlie Statute Book, the combined wisdom of all the High Courts in India 
has failed to definitely fix its meaning, is sufficiently con\-incing that the task is 
impossible. The illustrations, howew, make sufficiently clear the intention of the 
Legislature ” — per Crouch, AJ.C. in GhuJam, 1 SL.R. 73, 8 CrJ.J. 191 (195). It ij 



820 


THE CODE OF CRIMINAL PROCEDURE 


(Chap. XIX. 


neither necessary nor addsaWe to attempt to define the expression "same transaction” 
which the Legislature has left undefined Each particular case must be tried by common 
sense and a common knowledge of language~i?a»iflj’fl;«, 53 Mad. 937, 32 Cr.L.J. 30 (31), 
AI.R. 1930 Mad. 857, 1930 CrC. 1(B3, 127 IC. 654, 1930 M.WN. 377, Ind. Rul. 1930 
Mad. 1038. 32 ML.W. 894, 59 M.LJ. 945, following Choragudi Venkaladri, 33 Mad. 
502, 5 I.C. 847, 20 M.L J 220, 1910 M W.N. 65. The word "transaction” is rather 
a vague term. It is not defined in the Cr. P, C, and no doubt it was advisedly left 
undefined It is not intended to be interpreted in any artifiaal or technical sense. 
Common sense and the ordinary use of language must decide whether on the facts of a 
particular case it is one transaction or several transactions — Shapitrji Sorabji, 37 Cr.L J. 
688 (690), 162 I C. 399. A.IR. 1936 Bom. 154, 38 BomL.R. 106. 60 Bom. 148, 1936 
CrC 338. It has a wider significance for which a synonym may be found in the 
word “affair”— RawRa/A, AI.R. 1934 Pat. 483 (485), 36 Cr.L.J. 342, 153 I.C. 423, 
13 Pat. 161, 1934 ALR. 273, 1934 Cr.C. 1074 It is not possible to enunciate any 
comprehensive formula of universal applicability for the purpose of determining whether 
two or more acts constitute the same transaction, but circumstances which bear on the 
determination of the question in any individual case can be indicated by saying that 
proximity of time, unity or proximity ol place, continuity of action and community of 
purpose or design are the principal cnUita for dedding whether certain acts form part 
of the same transaction or not The real and substantial test for determination whether 
several offences were so connected together as to form one transaction, depends upon 
whether they are related together in point of purpose, or as cause and effect, or as 
principal and subsidiary acts so as to constitute one continuous action— Ra; Bahadur, 35 
Cr.LJ. 1496 (1499), 152 IC. 103. II O.im 1309. 1934 CrC. 1379, A-l.R. 1934 Oudh 
499. The expression "the same transattion” suggests not necessarily proximity in time 
so much as continuity of action and purpose— G< 2 Rej;t Prosad, 32 Cr.L J. 478, 1931 Cr.C. 
148, A I.R. 1931 Pat 52, Ind Rul 1931 Pat 173, 130 I.C. 269, following Dalto Hanmant, 

30 Bom. 49, 2 Cr.LJ 578, 7 Bom.LR, 633. See also Bahvontsingh. 4 NLR. 71. 8 
CrL,J, 11; Hati Root. 2 NLR. 147, 4 CrL.J. 420; Rego, A.I.R. 1933 Nag 136, 1933 
CrC 610, 143 IC. 17, 34 Cr.LJ. 505, 29 N.LR. 251; Chhotey Miyan. A.IR. 1936 
Nag. 250; Provincial Covl., C. P. & Berat v. Dinanath, A I.R 1939 Nag. 263, 1939 
N.L.J. 373. To determine whether or not a series of acts would form parts of the 
same transaction, the most important points to be considered are whether there was 
a common purpose and design and continuity of action — AH Hussain, 56 CL.J. 73 
(75). It is for the Court to decide whether in each case there is sufficient continuity 
of purpose between the acts of jointly tried accused, to justify it in finding that the 
transaction was in reality a single one, though composed of separate acts by the different 
accused— Weroraf/, 34 Cr.L.J. 870 (872), 144 IC. 985, 35 BomL.R 474, A I.R. 1933 
Bom. 266, 1933 Cr.C. 678, 57 Bom 400 

The question whether the acts are so connected together as to form part of the 
same transaction is a question of fact in each particular case — Tatnez Khan v. Ra/abali, 

31 C.W.N. 337, 28 CrLJ. 347 (3I8); Bhhan Sakai, AIR 1937 All. 714 (717), 1937 
A.W.R. 748, 1937 AL.J 1073, IIR. 1937 All. 779, 1937 ALR. 935. 171 I C. 994. 
1937 A Cr.C 119; Ghasham v. Emp, 38 CrLJ. 542, 168 IC. 450. 9 R.N. 255, A I.R. 
1937 Nag. 188; and the area of facts cowred by the expression ‘same transaction’ 
varies with the circumstances of cadi case — Ghulam, 1 SLR. 73, 8 Cr.LJ. 191 (200); 
Woodward, 18 SL.R 199, 27 Cr.L.J. 257. No comprehensive formula of universal 
application can be stated to deteinune whether two or more acts constitute the same 
transaction, but circumstances whidi must bear on the determination of the question 
in an individual case can be indicated; they are; proximity of time, unity or proximity 
of place, continuity of action and community of purpose or design— Amri'/a Lai, 42 
Cal. 957 ( 983); Madhab Laxman, 43 Bom. 147, 20 BomLR. 607; Kushai Mallik, 
50 Cal. low (lOOS); Banga Chandra V. Anando, 33 CLJ, 527; Tamtz Khan v. 
Rajjabah. 31 C\V.N. 337, 28 Cr.LJ 317 (348), 45 CLJ. 591, 100 I.C. 965. Those 
criminal acts which are in English and Indian law regarded as subsidiary to an 
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oBence are included in the 'same transaction* as the offence. If a senes of acts are 
so connected together by proximity of time, community of criminal intention, continuity 
of action and purpose or such subsidiary acts as would make the co-accused perticeps 
CTtminis or an accessory after the fact, or by the relation of cause and effect, as to 
constitute, in the opinion of the Court, one transaction, then the accused may be 
tried at one tnal for every offence committed in such series of acts — Ghulam, 1 SLR. 
73, 8 Cr.LJ 191 (195, 196); Lukman. 21 SLR. 107, 27 CrLJ. 1233 (1239) But it 
is not necessarv’ that all these elements should be present to make the several incidents 
parts of the same transaction. The most essential tests are continuity of action and 
community of purpose; that is, there ^ould be a continuous operation of acts leading 
to the same end, and a common purpose ^ould run through all the acts — Lockley, 43 
Mad. 411 (413); Gam Jl/oIl«. 49 Mad 74. 26CrL.J. 1513 (15237; Choragudi Venkatadrt. 
33 Mad. 502; Virupana. 28 hI.LJ. 397, 16 Cr.LJ, 323; Jiam Subheg. 29 C.WJ^. 972, 
16 CrL.J. 461; Datto Hanmant, 30 Bom 49; Pablad, 1 Lah 562; Pepenidki, 5 P.L.J. 
11, 21 Cr.LJ. 161; KrtsfiROsomi, 26 Mad. 125 The real and substantial test for 
determining whether several offences are so connected together as to form one and 
the same transaction depends upon whether they are related together in point of purpose, 
or as cause and effect, or as principal and subsidiary acts, as to constitute one con- 
tinuous action — Skerufalli, 27 Bom 135; Sanuman, 19 A.LJ. 392, 22 CrLJ. 641; 
Krishna Aiyar, 8 L.W. 225, 1918 MWN 525; ffari Pool, 2 NL.R 147, 4 CrLJ. 420; 
Cunwanl, 13 N.LR. 35, 18 CrL] 339 (342); Nag Lu. 19 CrLJ 34 (Bur); Wood- 
uard, 18 S.L R 199. 27 Cf L J. 257; fiusainbat. 20 S L R 74, 27 Cr.L.J. 456. In order 
that a series of acts be regarded as the same transaction, they must be connected together 
in some way. The Courts have indicated various tests to be employed to decide whether 
different acts are parts of the same transaction or not. namely, proximity of time, unity 
ot place, unity or community of purpose or design and continuity of action Proximity 
of time IS not essential, though it often furnishes good evidence of what unites several 
acts into one transaction and, as Illus, (d) to this section shows, it may often be a 
very important factor in determining whether different offences of the same kind are 
to be treated as part of one transaction The mam test must really be continuity of 
action. It cannot mean merely doing (he same thing or simitar things continuously or 
repeatedly, for a recurring series of similar transactions is not according to the ordinary 
use of language, the same transaction Continuity of action in the context must mean 
thus: the following up of some initial act through all its consequences and mndents 
until the series of acts or group of connected acts comes to an end. either by attainment 
of the object or by being put an end to or abandoned If any of those things happens 
and the whole process is begun over again, it is not the same transaction but a new one, 
in spite of the fact that the same general purpose may continue — Shapurji Sorab;!, 37 
Cr.LJ. 688 (690), 162 IC. 399, AIR 1936 Bom. 151, 38 BomLR. 106, 60 Bom. 148, 
1936 Cr.C. 338, 8 RB 415 

The first element to establish is a “senes of acts,” which would necessanly imply 
the acts being "conneaed together," but this will not be enough it will have to be 
shown further that the acts "form the same transaction ” Mere sequence in time 
may establish the first element, but not necessanly the other The expression “so 
connected together as to form the same transaction” has purposely and wisely been 
left undefined, but the words must be given a reasonable and rational meaning, and 
cannot be stretched to include a senes of acts which have no relation to each other 
as cause and effect or as principal and subsidiary*, or which are not showm to follow, 
the one from the other, as a necessary or natural sequel or concomitant. There must 
be one continuous thread of a common purpose running through the acts to support a 
joinder of charges in respect thereof. Mere differencce in time or place between the 
commission of one oBcnce and of another will not necessarily import want of such 
continuity they may yet be Jinked logethcr by a community or continuity of purpose, 
and thus form the same transaction — Kamala Kanla v Emp. 41CW.N 1112(1117). 

The test for appljnng sec. 235, Cr. P. C, is to see whether the acts alleged form 
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a series that can be regarded as one transaction and it is difficult to see how this 
question can be answered in the negative when the evidence to prove the one offence, 
is identical with that by which the other is to be established — Mayadhar Potkal, 
40 Cr.LJ. 625 ( 627), 181 I.C. 1001, 20 P.LT. 420, A.IR. 1939 Pat. 577, 18 Pat. 450, 
1939 P.W.N. 300. . 

The word “transaction" is usually used to include the steps leading to a conclusion 
or resulting in action, though often transaction emphasizes the fact of something done" 
or brought to a conclusion. To ascertain whether a series of acts are parts of the 
same transaction, it would be essential to see whether they are linked together to 
present a continuous whole. The expression “same transaction” as judicially inter- 
preted signifies “related to one another in point of purpose, or as cause an'd effect, or 
as principal and subsidiary acts as to denote one continuous and completed action” 
The idea of completion cannot be divorced fiom the interpretation of the expression 
The question is at what stage the aa alleged has been done or completed— Ramcftandro 
Rango V. Emp, 40 Cr.LJ. 579 (590), 181 1C. 870, A.I.R. 1939 Bom. 129, 41 
Bom L.R. 98. 

The mere fact that two offences are committed at the same time or place ii 
however, neither necessary nor decisive as an indication of their being so connected 
as to form the same transaction— Afcdur Rahim. 32 Cr.LJ. 611, 130 I.C. 796, A I.R. 
1931' Pat 102, 12 P.LT. 12, Ind. Rul 1931 Pat. 204, 1931 Cr.C. 230. following 
KThhuasami, 26 Mad. 125, 2 Weir 295. Nor are offences so regarded merely because 
they may be inspired by one and the same general object, such as that of deceiving the 
public or plunder — Abdur Rahim, supra, following Charaiudi, 5 I.C. 847, 33 Mad. 502. 
11 CrL.J. 258, 1910 MW.N 65. 7 ML.T. 299. 20 ML.J. 220 and Ram Naram, 52 
IC. 481, 20 Cr.L.J. 657, 21 BomLR 732. So distinct acts of embezzlement com- 
mitted in the course of several years by the maiugers of a Company formed with the 
object of defrauding the public, cannot be said to form part of the same transaction 
by reason of such general object, for separate acts to form parts of one and the same 
transaction, the purpose in view must be something particular and definite and where 
each act is a completed act in itself and accomplishes the original general design of 
defrauding the public so far as it goes, such acts cannot be tried together under sec. 
235 (D—Charagudi, supra Where the accused, who was a Chaukidari Tahsildar of a 
village, told the villagers that their ckaukidart assessment had been increased but that 
if they paid him the excess for one year, he would let the old rate stand, realised 
various sums of money on this representation from a number of villagers, was charged 
in respect of no less than 80 acts of cheating and convicted in one trial, held that the 
acts of cheating were distinct and unconnected, though the motive underlying all the 
offences was the same, and the joint trial was entirely illegal — Abdur Rahim, supra 
The distinction between acts committed in pursuance of a conspiracy and acts committed 
merely in pursuance of a general policy of deception, plunder and the like is that the 
former may form one transaction but not the latter — Ram Narain, supra. 

Under sec 235 (1), Cr, P. C, the transaction itself need not be a criminal 
transaction Offences can be committed in the course of a transaction whose aim is 
perfectly legitimate. The acts must be so related to each other in point of purpose, 
or as cause and effect, or as principal and subsidiary acts, as to constitute one continuous 
action. The test to be applied is not so much proximity In time as continuity of 
action and purpose Where, however, criminal acts are separated by an interval of 
lime, the length of the interval may be an important indication that such continuity is 
wanting It is not necessary- that of the offences committed in the course of the same 
transartion one should be a logical sequence to the others; as for instance when house- 
breaking IS committed with the object of committing adultery and that object is 
subsequently attained; reiteration of the same offence or the commission of similar 
offences in the course of the same transaction also brings the case within the section— 
Ruikar. A.I.R. 1935 Nag. 149. 31 NX.R 318. 157 IC. 618, 1935 Cr.C. 834. 36 Cr.LJ. 
1153, following Fakhappa, 15 Bom. 491| Itari Root, 2 N.LR. 147, 4 CrL.J. 420} 
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Cunuant. A I.R. 1916 Nag. 73, 3S IC 723, 18 CrXJ. 339, 13 N.L.R. 35 and Rameskwar. 
A.IR. 1933 Nag 327, 1933 CrC 1328, 144 IC. 94. 34 CrLJ. 673. The •expression 
"same transaction” means a scries ol acts connected together so as to amount to what 
human perception regards as a proceeding begun, continued and ended — Balicant Sinsh, 
4 NLR. 71. 8 Cr.LJ. 11. 

WTien a proposal for the boycott is made by the President of an Association, and 
shortly aften^^ards the secretary and a member of that Association take joint action to 
boycott the person against whom the resolution is directed, the inference is that they 
are acting in furtherance of a common purpose, or in other words, they are taking 
part in a conspiracy. Acts done in pursuance of such a conspiracy must be deemed 
to be parts of the same transacbon — Nga Aung, 1 Rang. 60(, 25 Cr.L.J. 270, A.I.R. 
1924 Rang. 93. 

Mere proximity of time between two acts does not necessarily constitute them as 
parts of the same transaction — Son Doik, 1 L.BR. 361; Nga Tha, 5 BurL.T. 101, 13 
Cr L.J. 485 The test to he applied to find out whether a series of acts forms part of 
the same transaction is not so much the proximity of time as the community of purpose 
or progressive action towards a single object — Monmohan, 19 C W.N. 672, 29 I.C. 513, 
16 Cr.LJ. 497. 21 C.L.J. 331; Kuskat. 50 Cal. 1004; Pahlad. 1 Lah 562, 21 CrLJ. 626; 
Datto Hanmant, 30 Bom. 49 (54) ; Haii Root, 2 N L R. 147, 4 Cr L J. 420; Cunwant, 
13 NL.R. 35. 18 CrLJ 339 (342); Gam Mallu. 49 Mad. 74, 48 M.LJ. 308, 26 Cr.LJ. 
1513 (1523); and a mere interval of time between the commission of one offence and 
another does not necessarily import want of continuity, though the length of the interval 
may be an important element in determining the question of the connection between 
the two — SSeru/aH, 27 Bom 135, 4 BomLR 930; PoMad, 1 Lah. 562; Kushai, 50 Cal. 
1004; Cam Mallu, supra; Varupana, 28 MLJ. 397, 16 Cr.LJ 323. A series of acts 
separated by intervals are not excluded from the ‘same transaction,’ if the accused 
started together for the same goal — Datto Hanmant, 30 Bom 49; Canesh Narain, 14 
BomLR 972. 13 Cr.L.J. 833 

Where two or more acts were committed on different dates, and there was no 
connection between the two so as to make them the same transaction, a joint trial Is 
illegal— 21 ALJ. 859, 25 CrLJ 964. AIR 1924 All 211 Two acts of theft 
committed on different occasions, at an interval of 24 hours between the two acts, and 
in different places are not parts of the same transaction and cannot be tried jointly, e g , 
where the accused cut away logs of trees on two days from different parts of a forest, 
and there was no suggestion that the accused endeavoured to remove a certain number 
of logs forming a particular batdi, and came back next day to remove the remainder 
of the logs which he could not remove on the prcxnous day — Tamez Khan v. Rajiabali, 
31 C.WN 337.100 IC 827, 28 CrLJ 347 (348) A charge under sec. 120B, I. P C. 
of being a parly to a criminal conspiracy to comnut theft can be jointly tried with a 
charge under sec. 413, I. P. C, of being a habitual receiver of property stolen in 
pursuance of the conspiracy, but cannot be jointly tried with a charge of being a 
habitual dealer in property whidi is stolen in a transaction outside the conspiiaey — 
Maung Ba Chit, 7 Rang 821, 31 CrLJ. 387 (390, 391). 

757. Instances of ‘same IransaeUon’; — (1) Theft of a cart from one 
house, and theft of two bullocks from another house in order to remove the cart — Hari 
Root, 2 NLR 147, 4 CrLJ 420 

(2) Cheating by false personation, (orguig a letter to support the false personation, 
and further cheating on the strength of that forged letter— Sri Naram. 11 C.WN. 715, 

5 CrLJ. 481 (487) Cheating and perjury— Hamxd.Zl CrLJ. 492, 161 IC 763. 
A.I.R 1936 Rang 174, 14 Rang. 24, 1936 CrC 271 

(3) Receiving some property stolen on a particular occasion, and asasting lo 
conceal some other property stolen on the same occasion— .tfian Jan, 28 All 313 

(4) Rioting with a deadly weapon, causing hurt to one person and gricN-ous hurt 
to another person by a dangerous weapon in the riot — D«n|<T Singh, 7 AIL 29; Kattcari, 
39 All 623, 18 Cr.LJ 783 An offence under sec 147, I. P. C, has been made a 
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substantive offence by the Indian Penal Code, and there is no illegality in the accused 
being charged under that section in addition to drarges under secs 323 and 325, I. P. C. 
— Manni Lai v. Emp.. 39 Cr.L.J. 341, 173 I.C. 386, A.I R. 1938 Oudh 95, 1938 O.WJ4. 
218, 1938 O.LR. 117, 1938 O.A. 158, 1938 A.Cr.C 14. 10 R.O. 222. 

(5) Conspiracy to wage war, and concealing the existence of such conspiracy from 
the authorities— Farindra. 37 Cal. 467, 14 CAVJ4. 1114. See Notes 723 and 778. 

(6) Dacoity m one place, and the previous murder of a person in another place 
who had found out the dacoits while they were going to commit the dacoity— Pwnyo, 
4 Bom L.R. 789. 

(7) Wrongful confinement of several persons for extorting money, extortion of 
money, and further wrongful confinement on a subsequent day for extortion of further 
amount of money— /foi/asA, 42 Cal. 760, 19 C.W.N. 181, 10 Cr.L.J. 120. 

(8) Forgery, abetment of forgery, and use of the forged document in a Cml Court 
—Imam, 40 Bori 97. 17 Bom L.R. 881, 16 Cr.L J. 761, 31 I C. 361. 

(9) Causing grievous hurt (by a police officer) to a person (for extorting con- 
fession) who died of the injuries, and making false entries in the official records 
attributing another cause for the death of that person — Balwant, 14 BomL.R. 41, 13 
Cr.LJ. 137; causing of hurt and wrongful confinement by a police-officer to extort 
confession, and then making false entries in the Case-diary in order to save himself from 
the consequences of his acts— S<m;iV Ratnappa. 56 Bom. 488, 1932 CrC. 777 (778), 
34 BomL.R. 1090, A.I.R 1932 Bom. 545. 

(10) Conspiracy to commit an offence, and the commission of that offence in 

pursuance of the conspiracy— Amrifo Lai, 42 Cal. 957, 29 IC. 513, 16 CrLJ. 497, 21 

CLJ. 331, 19 CWN 676; Monmahan. 19 C.W.N. 672. 16 CrL.J. 3, 26 I.C. 307, 
21 CLJ. 19S; Abdul Rahman. 4 BurLJ. 213. 27 CrL.J. 669 (672). 3 Rang. 95; 
Horsfia Noffe, 28 LC 313, 42 Cal 1153, 16 Cr.LJ, 9, 21 C.LJ 201, 19 C.W.N. 706? 

Dut Mahomed. 35 Cr.L.J. 1337 (1340), 151 I.C. 494. 28 SL.R 119, 1934 Cr.C 628, 

A.I.R. 1934 Sind 57; Ochhavtal Bhikhabhai. 35 Cr.L.J. 112, 146 I.C. 587, 35 Bona..R. 
985, A I,R 1933 Bom. 447, 1933 Cr C. 1406. See Notes 723 and 778. 

(11) Criminal misappropriation or breach of trust, and falsification of accounts in 
order to screen the misappropriation — Jiban Ketthna, 40 Cal. 318, 14 CrX.J, 428, 20 
IC. 412; Mongol Sein, 11 LahLJ. 384, 30 CrLJ. 938. Thus, where a police-officer, 
who took charge of certain ornaments of a dccea^d lady, misappropriated those orna- 
ments and altered the entries in the police diary regarding the ornaments and substituted 
some fresh pages to show that the ornaments were never placed in his charge, held that 
he could be tried for offences under secs. 218, 409 and 477 A, I. P. C, as they were 
committed in the same transaction — Btlas Chandra, 27 CWN. 626, 25 Cr.L J. 343. 

(12) Illegal possession of opium, and illegal possession of cocaine for the purpose 
0 * carrying on business of selling contraband — Nga tu, 19 Cr.L J. 34 (Bur.). 

(13) Receipt of stolen property, sale of that property by the accused to his 
employer for Rs 3,000, out of whidi the accused misappropriated Rs 1,000 and paid 
only Rs 2,000 to the person from whom the accused recei\’ed the stolen property, which 
act amounts to cheating the emploj’er; here the act of receiving stolen property and 
the act of cheating form parts of the same transaction— Loefifey, 43 Mad 411 (413), 
21 CrL.J. 297, 38 ML.J. 209. 

(14) Possession of stencil plates for the purpose of selling them (sec 486, I. P. C.) 
Sherujo]}, 27 Bom. 135. 

(15) Kidnapping a minor girl with intent to marry her to somebody (sec. 366, 
I. P. C), and cheating somebody by false representation and inducing him to take the 
girl in marriage and to part with money to consideration of marriage nith the girl 
(sec. 420. I. P. C.)—llNSainba:, 20 SLR. 74, 27 CrLJ, 456. 

(16) M sent a telegram to America to Mrs. P asking her to send a certain sum 
of money wording the telegram as though it was despatched by P. Held that M was 
guilty of three distinct ofTcnccs, under sec 468. I. P. C . when he wrote the telegram, 
under sec. 29, Telegraph Act, when he sent the telegram, and under scc..420, I. P. C., 
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Trhen Mrs P received telegram and sent the nwwiey; and these offences were committed 
in the same transaction — Mahorntd Rafiq, 25 SLR 9, 1931 CrC. 734 (735), AJ-R. 
1931 Sind 116, 134 I.C. lOOt, Ind. Rul. 1931 Snd 156, 

(17) llTiere blaclvmailing nas evidently the common purpose in pursuance of 
vhich money -was realised on two different dates Held that the second realisation was 
in continuation of the action in the first and both were m fulfilment of that common 
design of blackmailing and riere parts of one and the same transaction and that offences 
regarding both the incidents may be tned together — Alt Hussain, 56 CL.J. 73 ( 75). 

(18) The personation of a Police-officer and the acts in that character forming 
the backbone of a senes of frauds which the accused was thereby enabled to commit, 
are parts of one and the same transaction and can be tried together — Rat Jagodisk v 
Alma Ram, 15 CW.N. 732. 12 CrLJ. 346, 10 LC. 946 

(19) ^^^lc^e the accused were charged with two acts of criminal trespass and 
house trespass on two successive nights in respect of property over which they asserted 
right of possession Held that the tnal in one trial of these offences was legal as these 
acts were not distinct hut were earned out in furtherance of a common purpose — Maung 
Kaung Kyu-e, A I R. 1935 Rang 357, 37 Cr L J. 3. 159 I C 57, 1935 Cr C. 1081. 

(20) A single trial for the offences under sec 353, I. P C , and sec. 295, U. P. 
Municipalities Act, is competent — Chhote Lot, A.IR 1936 All 74, 37 Cr.LJ, 382, 160 
I C 1089, 1936 Cr.C. 100. 

(21) ^lien the accused himself had killed a person in order to foist a false case 
of murder upon his enemies and immediately after committing murder went to prefer 
a false complaint, it cannot be said that stnctly speaking a joint tnal held for the two 
offences under secs 302 and 211, I P C. was illegal It can fairly be contended that 
the two acts were connected together and formed part of the same transaction, But 
it is quite obnous that offences of this nature ought not to be tried together. It is 
obviously very embarrassing to the accused to have to answer a charge of murder at 
the same time as a charge of wilfuify prefenmg a false complaint of murder It is also 
embarrassing to the prosecution and may lead to failure of justice — Upparo Dodda 
S^arasa, A.IR. 1939 Mad 59, 48 MLW 601. 1938 MIVN. 1116, (1938 ) 2 MLJ 771, 
1938 MCrC. 331, 40 CrLJ 211, 179 IC 518 

(22) IVhere the murder of the deceased and the robbery were parts of the same 
transaction and were simultaneously done and the alleged stolen property found in the 
possession of the accused was property stolen m that vet}’ robbery done at the time of 
the murder, there is ample authority in sec 235, Cr P C , and the succeeding sections 
of the Code for the tnal of the accused, at one tnal for all the offences under secs. 302, 
392 and 411, I P C—Mayadhar Polhal, 40 CrLJ 625 (627), 181 IC. 1001, 20 
P.L.T. 420 

(23) IVTiere what the prosecution alleged was that the accused hanng made up 
his mind to obtain insurance money from the Insurance Company by fraud, had to that 
end set fire to his shop and after the fire had put m a claim for the money, it is not 
possible to say that the attempt to cheat was not essentially connected with the arson. 
In such a case the frarmng of the two charges under sec 420I5U and 436|34, I P C, 
in the same trial does not amount to a misjoinder — Ahmadar Rahaman v Emp , 44 
CWN 340 (343). 

758. Acts not forming: same transaction: — (1) Kidnapping a boy, and 
after a day or two, assaulting the boy's mother who came to demand of the boy — 
Chakutly, 26 Mad 451 

(2) The accused was entrusted with a sum of money payable to a Railway 
Company as freight for certain goods to be taken delivery- of; he took delivery’ of the 
goods from the Railway Company without making payment, and absconded. Held that 
the misappropriation and cheating were not parts of the same transaction— rarmejftifffr, 
13 C.1V.N. 1089. 10 CrLJ 476, 4 1C 28 

(3) Criminal trespass into the house of the complainant, and assault on the 
complainant on a subsequent day while he was going to inform the Police of the 
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cnminal trespass — Nga Tha, 5 BurX.T- 101, 13 Cr.LJ. 485; see also ViruPana, 28 
M.L.J. 397, 16 Cr.LJ. 323 ' Cnnunal tre^ss into the shop of the complainant and 
rioting when there was no finding when the accused was put into possession by the 
rioters nor any allegations even that it was the object of the riot forcibly to transfer the 
possession from the complainant to the accused — Canowri Afia, A.I.R. 1936 Pat. 248, 
16 P.L.T. 847. 

(4) Abetment of falsification of account-book, fraudulently destroying and secreting 
other documents and cnminal breach of trust, do not constitute same transaction when 
there is nothing to show that the account-book was falsified in order to conceal the 
destruction of documents or that the documents were destroyed in order to prevent 
the falsification of account being detected — /Crishnasami, 26 Mad. 125. 

(5) Cutting and misappropriation of a large number of trees on eight or nine 
separate occasions at intervals extending over several months — Raghavendra, (1911) 2 
M.\V.N. 467, 12 Cr.L.J 567. 

(6) Criminal misappropriation or breach of trust, and falsification of accounts 
relating to another distinct act or misappropriation or breach of trust — Jagatram, 19 
Cr.LJ. 987 (Lah ) ; fiban Kristo, 40 Cal. 318. 14 CrLJ. 428. 

(7) Theft of eight necklaces at different periods extending over two years, though 
from the same person— Rawan Lai. 49 AIL 312, 28 Cr.L.J. 171 (172), 99 I.C. 603, 25 
A.L.J. 217, A.I R. 1927 All 223. 

(8) Forgery of a document, and subsequent presentation of the forged document 
to a Loan office in order to induce that office to grant a loan, are not parts of the same 
transaction— Sirendra, 30 Cal. 822 ( 829, 830). Forgery and giving the false evidence in 
respect of service of summons, and false evidence in respect of another summons on a 
different occasion— Griiimal, 10 SL.R. 192, 18 Cr.L.J. 664. 

(9) Five murders committed in one day, three in one village in the forenoon and 
two in another village in the afternoon, without there being any apparent connection 
between the two sets of murder— 17 A.L.J. 614, 20 Cr.L.J. 353,. See Note 723 
under the heading “Culpable homidde." 

(10) Preparation of false balance- AectTiy a Company for the year 1912, and pre- 
paration of another false balance-sheet for the year 1913 are distinct and separate acts, 
and cannot be said to form parts of the same transaction — Ram Narayan, 21 Boin.L.R. 
732, 20 CrL.J. 657. 

(11) Manufacturing denatured spirit, possessing such spirit without license, bottling 
it for the purpose of sale, selling similar spirit from lime to time, and attempting to render 
denatured spirit fit for human consumption, do not constitute the same transaction — 
Vpendro Nath. 41 Cal. 694 (702), 18 aW-N. 488. 

(12) Offences under secs 406 and 174, I. P. C — Dkan Singh, AIR. 1934 Lah. 630, 
A.I.R. 1934 Lah 524, 35 P.L R. 653, 1934 Cr.C 965, 36 Cr.L.J. 676, 155 I.C 163. 

(13) Offences of murder, robbery and dieating by personation are distinct offences 
not committed in the course of the same transaction when the charge of cheating was 
based upon an incident which had taken place about a year previous to the commission 
of murder and robbery when the accused, who was a Mohammadan, induced the 
complainant to take him into his service as a tnok by masquerading as a Brahmin — 
KamaJa Kanla V. EmP , 41 CW.N. 1112 

(14) IVhere two distinct offences of theft in two separate houses were tried at one 
and the same trial, and the alternath’c charges under sec. 411, I. P. C., were also in 
respect of each of those transactions, the trial was not according to law because the 
charges were wTongly joined— floyo Ungadu. 41 Cr.LJ. 581, 188 I.C. 381, A.IR. 1940 
Mad, 509. 1940 MWN. 239, 51 ML.W. 321, (1340) 1 ML.J. 428, A.I.R. 1940 Mad. 
509 (510)’, 1910 MCrC 79. 

759. Separate trial not illesal: — Tliis is an enabling section, and not im- 
perative. Though it prondes for a joint trial of offences committed in the same trans- 
action, yet a separate trial for each of the offences is not illegal — Amemddin v. Farid 
Sarkar, 8 CaL 481; Abdul Hamid. 6 Pat. 208, 27 Cr.L.J. 1100; Rom Deoji. SO Bom.LR. 
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63S, 29 Cr.LJ. 981 (982). And a conviction or acquittal in respect of one of the 
offences is no bar to the trial of another — Baldeo, 3 A L J. 2, 3 Cr.L J. 93. If in any 
case either the accused are likely to be bewildered in thelr-defence by having to meet 
many disconnected chaises or the prospect of a fair trial is likely to be endangered by 
the production of a mass of evidence directed to many different matters and tending by 
its mere accumulation to induce an undue suspicion against the accused, then the 
propriety of combining the chaises may well be questioned — Q -B. v Faktrapa, 15 Bom. 
491{ Rasul 111 I a 305, 5 O.WN. 612, AIR 1928 Oudh 401, 3 Luck. 664, 29 Cr.L.J. 
801. ^^'here it is likely that the joinder of charges will result in bewildering the accused, 
such joinder should not be permitted even though the offences were committed in (he 
same transaction — Gulant, 1 SLR 73, 8 Cr.LJ 191 (195); AUmuddin, 52 Cal 253, 
29 C.WN. 173, 26 CrLJ. 487, 40 C.L.J. 451, A.I.R. 1925 Cal 341, 85 I.C. 231. 
The words “any number of them" in section 235 mast not be construed loo hteraDy. 
The Legislature has nol as in the case of charges falling under section 234' restricted 
the number of charges which can be tried in one trial but that does not mean that 
the accused can be bevrildercd in their defence or prejudiced m the eyes of the jury 
by ha\nng a multitude of accusations hurled against them at one and the same time 
—Dut Mahomed, 35 CrLJ. 1337 (1339), 151 IC 494, 28 SL.R. 119, 1934 Cr.C 628, 
A.I.R. 1934 Sind 57. In a Calcutta case, where several offences were committed in the 
same transaction, and a joint trial of several charges was held in the lower Court, the 
High Court, to be on the safe ade. uphetd the conviction and sentence on only one of 
the charges, setting aside the conviction on the other charges— Nath, 50 Cal. 
93 (99), 36 C.LJ. 149, 24 CrLJ 72, AIR. 1932 573, 71 IC 120. See also Dut 
M ahomed, supra 

In laUtiHllah, 33 CWN. 365, 57 Cal 1162, 32 CfL.J. 221, the High Court 
condemned the practice of having a long series of charges in a case triable by jury as 
it Is likely to confuse them 

760. Offences requiring complaint of Court:— If. during the course of 
the same transaction, seseral offences are committed, some requinng complaint of Court 
under sec 195, and others not, and the Court refuses to make any complaint in respect 
of the offences requiring complaint, the accused nay be separately charged and tned for 
those offences for which no complaint is necessary — Knshna Pillai v Krishna Konun, 
31 Mad. 43 (44) See also Note 614D 

760A. Sub-section (2): — According to sub-sec (2) of sec 235, if the accused 
committed abetment of an offence under sec 122, I. P. C (collecting men to loot the 
tieasuries, slaughter the Englishmen, etc , and by the same speech instigated the offence 
of dacoity (sees 395 and 116, I P C ), he could be tried for each of these offences 
But the offence under see 122, 1 P C , required the sanction of the Government under 
sec 196 of this Code, and if no sanction of the Go\emment was obtained, the accused 
could be charged with and convicted of the offence of instigation of dacoity (secs, 395 and 
116, I. P. C.) — Anant Puratk, 25 Bom. 90 (98) So also, where the act of the accused 
amounts to an offence under see 411, I F C (di^onest receipt of stolen property) 
as also to an offence under see 414, 1. P C (concealment or disposal of that property) , he 
can be charged with and convicted of both the offences. See Illustration (;) to this section. 
And so, a person who might be charged, but IS not charged, under sec 411, I P C.cm 
be charged and convicted under sec 414, 1. P. C — Abdul Cam, 49 Bom 878, 27 Bom.L R. 
1373, 27 Cr.L.J. 114 (119). 

Sub-section (3): — One of the counts m the charge against the accused under 
trial for waging war (see. 121, I. V, C) was that they had committed dacoity under 
secs. 395 and 397, I. P. Code. This count was struck off as being too \-ague. and the 
accused were conucted under sec. 121, 1. P. C. Held that the \-aIidity of the conviction 
under sec. 121, I. P. C, was not affected by the sinking off of the charge for other 
offences forming component parts of the offence of waging war, as the acts of dacoity 
were all merely some of the senes of inddents which went to make up the continuing 
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offences of waging war within the meaning of sec. 235 (3), Cr. P. Code — Gam Mdlu, 

49 Mad 74, 26 Cr.L.J. 1513 (1515). 

761. Sub-section ‘(‘1) — Section 235 shall not affect sec. 71, 1. P. C.— - 
(For the te^t of sec. 71, I. P. C., see Notes under sec. 35, cnfc). Although in cases 
falling under sec 235, a joint trial of several offences may be held, still in awarding 
punishment, Courts are to be guided by the provisions contained in sec. 71, I. P. C. 
Therefore, where an offence comes within two sections of the I. P. C., the accused may 
be charged with and tried at one tnal for tw'o offences, under sub-sec. (2), but the 
punishment cannot be'cumulativcT-Franm Xavier, Ratanlal 5C6; Wazir Jan, 10 All. 58. 

50 also, where several acts, each of which would by itself constitute an offence, constitute 

when combined a different offence, the person accused of them may be charged with and 
tned at one trial for the comprehenave offence or for any one of the offences, but the 
whole putiishment should not be more severe than the punishment for the gravest offence 
provided — Chandra Kant, 12 Cal. 495 < 

It diould be noted that sec. 71, I. P. C, refers only to cases falling under sub-secs. 
(2) and (3) of this section and does not apply to cases under sub-sec, (1), Therefore, 
where offences are committed in the course of the same transaction under sub-sec (I), 
the Court is not precluded from passing sentence on every such offence — Wazir Jan, 
10 All. 58; Ntrichan, 12 Mad 36; Lake Nath. 11 Cal. 349; Kali Das, 38 Cal. 453 (457); 
but a concurrent sentence would be more proper— Koh Das. supra. 

236. If a single act or series of acts is of such a nature 
tvhere it is doubtful doubtful which of Several offences 

what offence has been the facts which can be proved will constitute, 
committed. the accused may be charged with having 

committed all or any of such offences, and any number of such 
charges may be tried at once; or he may be charged in the alter- 
native with having committed some one of the said offences. 

JlUtstroiions. 

(а) A is accused of an act which may amount to theft or receiving 
stolen property or criminal breach of trust or cheating. He may be charged 
with theft, receiving stolen property, criminal breach of trust and cheating, 
or he may be charged with having committed theft, or receiving stolen 
property or criminal breach of trust or chrating. 

(б) A states on oath before the Magistrate that he saw B hit C with 
a club. Before the Sessions Court A states on oath that B never hit C. 
A may be charged m the alternative and convicted of intentionally giving 
false evidence, although it cannot be proved which of these contradictory 
statements was false 

■ 762. Application of section: — Section 236 applies only to a case In which 
there is a single act or a series of acts of such a nature that it is doubtful which of 
several offences is constituted by the cnnunal act or acts — ^kram Alt, 18 C.LJ. 574, 
15 Cr.LJ. 41 (42), 22 1C 185. The section is only applicable when there is a doubt 
as to whidt offences has been commhted — Xon^siyo, 31 Cr.L J. 716, 124 1 C. 553. 
A.I.R. 1930 All. 481. This section contemplates a state of faejs which constitute 
a ijwgfc offence, but where it is doubtful whether the act or acts involved may amount to 
one 01 other of several cognate offences— Cro/r, 23 Cal. 174 (177) ; Damodar, 8 Pat. 731, 
1929 CrC 413; Canesh, 5 S.LR. 16, 12 CrLJ. 224 {per Pratt, J.C.). This section 
applies only to those rare cases in which the prosecution cannot establish exclusively any 
one oilcntx— Mahomed Rafiq. AIR 1931 Sind 116 <117), 25 SLR. 9, Ind. Rul. 1931 
Sind 156, 134 I C. IfMM, 1931 Cr C. 734. This section deals with a transaction whidi 
raises a doubt as to the offences that has been committed There must not be any doubt 
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as to "tlie single act or series of acts” whid*. constitute the transaction, that is to say, 
there must not be any doubt as to the lads. The dcaibt must be as to the inferences to 
be deduced from these facts, thus making it "doubtful which of several offences the facts 
vbich can be proved will constitute" — Meher Skeikh, 59 Cal. 8, AI.R. 1931 Cal. 414, 
35 C.1V.N. 945, 32 Cr.L.J. 892, 132 I.C 254, 1931 Cr.C. 510, Ind Rul. 1931 Cal. 574, 
IVhere it is not at all doubtjul whidi of several offences the facts found would constitute, 
ic., where there is no doubt which of several offences has been committed by the accused, 
this section does not apply — Ciojt, supra: Thakar v. Chaitar, 20 P.R. 1910, 11 Cr.L..J. 
420 (421); Akram All, supra Thus, where there is no doubt that the offence com- 
mitted is an offence of causing hurt under sec. 323, I P C, and not an offence under 
sec. 147, I. P. C., this section has no application — Genu Ataniht, 18 CWJ'I. 1276, 
15 Cr.LJ. 704 (705). 

The doubt contemplated by the sections must arise at the time of charge. In order 
lo decide whether such a doubt exists as will attract the provisions therein contained, 
the Judge must know at that time what facts "can be proved " Therefore, this expression 
must mean facts about which there is evidence in the hands of this prosecution. Where 
the e\ndence is circumstantial, and the decision depends upon the question whether the 
Court will draw a possible inference, or which of se\eral possible inferences, there exists 
a doubt within the meaning of this seclion—lstahar Khondkar, 39 CWN 620 (623), 
62 Cal. 956, 37 Cr.LJ 701, 162 I C 927, AIR 1«6 Cal 796, 1936 Cr.C. 1132. 

Section 236 does not apply where there is any doubt as to the jacts, but applies 
where there is a doubt as to the law applicable to certain set of facts which have been 
proved— Po Tktn, 7 Rang. 96. 30 CrLJ 750, 117 IC 244, AIR 1929 Rang 209, 1929 
CrC 256, Ind. Rul. 1929 Rang. 180; Abdul Hamid. 37 CrLJ 492, 161 IC. 763, A.IR. 
1936 Rang 174, 14 Rang 24. 1936 CrC. 271; Ngo Po. 6 BurL J. 83, A I R. 1927 Rang. 
254, 28 Cr.LJ. 759. 103 IC 839; Fattapa. 11 PR 1913, 14 CrLJ 664 Section 236, 
Cr. P C, IS generally regarded as bnuted m its application it is not intended to be 
applied to a case where the facts are left m doubt or to enable tlie Judge to leave the 
farts in doubt and thus escape that responsibility and duty of making up his mind 
which the law places on him it applies to a case where the facts are not in doubt, 
but It IS doubtful which provision of the law applies to these facts— C/m/om Hyder 
Imam Baksh V. Emp , A I R 1938 Sind 63, 31 S L R 480. 174 I C 497, 39 Cr.L J. 
460, 10 R.S 254. An alternative charge under this section can be framed only m those 
cases in which the prosecution cannot establish exclusively any one offence but are 
able on the facts to exclude the innocence of the accused and to show that the accused 
must have committed one of two or more offences — Ganesb, 5 SLR 16, 12 Cr.LJ. 
224 (226), 10 I C, 268 This section applies only when the farts being ascertained 
it IS doubtful which of two or more offences those facts constitute. If the facts are 
in doubt or if the ascertained facts are consistent with the innocence of the accused, 
this section does not apply — Paul De Flondet, 35 CWN 809 ( 811), 32 CrLJ. 1167, 
A.I R. 1931 Cal 528, 134 I C. 433, 1931 Cr C 680. Ind Rul 1931 Cal 817} Khudiram, 
12 CW.N 530; Meher Sheik, 35 CWN 945, 132 IC 254. 59 Cal. 8. AIR. 1931 
Cal 414, 1931 CrC 510, Ind. Rul 1931 Cal 574, 32 CrLJ 892, Baluchami. 35 CrLJ. 
76. 146 1 C. 475, 1933 M.WJ4 718, 38 MLW 760 But see Nsa Po Kyoite, 35 
CrLJ. 41 (42), 146 1 C. 392, AIR 1933 Rang 2^, 1933 CrC 907, 11 Rang 354, 
where it has been laid dow*n Uiat, secs 236 and 237 do not say that they are applicable 
only when the facts are clear but the law is doubtful Sections 236 and 237 are merely 
provisions against the defeat of justice on technical grounds Where an offence is 
proved by the evidence, but its legal definition is doubtful or has been incorrectly given 
in the charge, then see. 236 or sec 237 maj be resorted to They really deal with 
instances which the language of sec. 235 might fail to cover— ,t/o/iai/fo Cir. 9 NL.R. 
26. 14 CrLJ. 135 

Therefore this section is applicable where the cknibt e.xiats as to whether the accused 
had committed murder or culpable homicide not amounting to murder, such a doubt 
being based on facts only — Khan Muhammad, 1887 PR. 11; Canesh. supra. So again, 
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where the accused was charged under two heads of charge with conunitting dacoity in 
each of two adjoining houses, and it was doubtful as to which house he entered, an 
alternative charge that the accused comnutted dacoity either in A’s house or in B’s 
house is illegal— Dew;!, Ratanlal 20. Even though the Magistrate frames alternative 
charges in a case where the facts are in doubt, still he is not entitled, at the conclusion 
of the trial, to compromise his doubts as to the true facts of the case by convicting in 
the alternative. He is bound to come to a distinct finding as to the facts, and then only 
if the law applicable to the facts which he considers to have been proved is doubtful, he 
may convict in the alternative — Po Thin, 7 Rang. 95, 30 Cr.LJ. 750, 1929 Cr.C. 356. 
See Bab» Ram v. Emp , AIR. 1937 AH. 754, 39 Crt.J. 152, 1937 A.L.J. 1214, 172 
IC. 617, 1938 A.L.R. 6, 1937 A.W.R. 885; Ghulam Hyder Imam Baksh v. Emp, 
A.I.R. 1938 Smd 63, 31 S L.R. 480, 174 I C 497, 39 Cr.L.J. 460. But see Islahar 
Khondivar. 39 CW.N. 620 (624), 62 CaL 956, 37 Cr.L.J. 701, 162 I.C. 927, AI.R. 
1936 Cal. 796, 1936 Cr.C 1132, 8 R,C. 665, where it has been laid down that though 
an accused may be charged in the alternative under sec. 236, judgment under sec, 237 
cannot be passed in the alternative, that is to say, the accused cannot be convicted of 
two or more offences in the alternative. 

If the Magistrate is not able to find for certain that facts exist which j’ustify 
conviction, he should of course acquit the accused, but where the Magistrate has 
found that facts do exist which establish that the accused person must have committed 
some offence, although it is doubtful exactly what that offence was, a conviction for 
the least serious offence is perfectly good. The most that can be said is that there 
cannot be an alternative conviction or for that matter an alternative charge where the 
facts are doubtful but only where the deductions from the facts are doubtful. The 
accused is certainly not entitled to escape punishment merely because jt is not possible 
to say which of two offences he committed, when it is clear that he is guilty of one of 
them—Bffbu Ram v. Emp., supra. See Note 1048. 

Sections 236 and 237, Cr. P. C, contemplate cases where at the commencement 
of the trial there is uncertainty whether the facts which the prosecution expect or 
urdertake to prove, if proved, will constitute offence A or B or C and the uncertainty 
13 resolved at the end of the trial, showing which particular offence out of these was 
actually committed. In such a case, it is provided that the accused may be charged 
with any one or more of such offences, but may be finally convicted of one other or 
others of them though not actually charged. The uncertainty must necessarily be an 
uncertainty arising out of a postulated set of facts, not an uncertainty"^ regarding 
the (acts which the prosecution may be ultimately able to establish. Section 237, 
Cr. P. C., does not deal with a case where the evidence falls short of proving the 
offence which the prosecution had set out to prove; that would be governed by sec. 238, 
Cr. P. C , if it could be made to apply — Goloke Behari Takal v. Emp., 39 Cr.L.J. 
161 (178), 173 1C 65. A.1 R. 1938 Cal 51, 66 C.L.J. 225, 42 aW.N. 129, 10 RC. 
411. 1 LR. (1938) 1 Cal. 290 

This section only authorises a charge in the alternative when it is doubtful which 
of the several offences the (acts which can be proved will constitute, and not where there 
may be a doubt as to the facts which constitute one of the elements, of the offence— 
WofodtT, 21 Cal. 935; NayamuUa, 26 Cr.LJ 594 (Cal); Canesh, 5 S.L.R. 16, 10 I.C. 
168, 12 Cr.LJ. 221 (227) (pei Pratt, P.C.), 

It IS no doubt true that in the circumstances postulated by sec. 236 any number of 
such charges may be tried at once. But this provision does not do away with the 
obligation so to state the charge as to give the accused a sufficient notice of the matter 
which they have to meet— Affahrafeliio, A.I.It 1934 Sind 164 (166), 1934 Cr.C. 1266, 
152 IC 1061, 36 Cr.LJ. 231, 152 I.C 106. 

This section docs not apply where the two offences arc distinct and separate, the 
cne offence being committed subsequent to the other? thus, the offence of abetment of 
forgery and the offence of using the forged document (which has been committed subse- 
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quent to the abetment of forgerj’) must be sepaiately charged— //own Rashid, S3 CaJ. 
466. 30 CW.N. 432, 27 Cr.L J. 606. 

This section provides for cumulative as well as for alternative charges. A Cumula- 
tive charge can be framed in case of offences of the same kind but which differ in degree. 
The difference m degree depends upon some added circumstance of aggravation, e.g , 
that the thief was the servant of the complainant, or upon some difference in the inten- 
tion imputed to the accused, as in the case of murder or culpable homiade not amounting 
to murder. In an alternative charge, the arcumstance of aggravation or the intention 
imputed to the accused must not be left in doubt. In other words, an alternative charge 
cannot be framed in respect of cognate offences when the difference is one of degree, i e , 
as to 'the intention imputed to the accused or as to some circumstance of aggravation. 
An alternative charge can be framed when the prosecution establishes a corpus delicti 
or the facts which can be proved, and there are certain subsidiary facts which cannot be 
proved and so it becomes doubtful under which penal provision the delictum falls — 
Canesh, 5 SLR 16, 12 Cr.LJ. 224 (226). Thus, for instance, an alternative charge 
can be framed in case of theft or dishonest receipt of stolen property; here the fact that 
the accused is found in possession of stolen property is the corpus delictu whether the 
accused stole it himself or received it from the thief are subsidiary facts which only 
affect the question whether his delictum falls under sec 379 or 411, I. P. C. Take another 
instance, an accused may be charged in the alternative with murder or abetment of 
murder; here the corpus delicti are the facts showing the murder and the accused’s 
connivance; whether he did the murder with his own hand or by the hand of another is 
a subadiary fact which is left in doubt — Cimesfi, supra; Purskoltom. 45 Born. 834 (861, 
863) (F.B ) . So also, a charge of murder may be joined in the alternative with a charge 
of causing evidence of murder to disappear— Begu, 6 Lah 226 (PC ), 30 C\V.N 581, 
25 CrLJ. 1059; Hanmappa, 25 Bom.LR. 231, 25 CrLJ. 1349; Chinna Congappa, 54 
Mad. 68, 32 CrLJ. 263 (265); AK<f<j(. 18 SLR 185. 26 CrLJ 909; Baiva Magliwdas, 
4 SLR. 474, 11 Cr.LJ 731 (The contrary view expressed in Tarop Ah, 22 Cal 638; 
Partapa, II P R. 1913, 14 Cr L J 664, and Samanta, 20 C U' N 16$ are overruled by the 
Privy Council case of Begu. supra) See Rego, 34 CrLJ 505 ( 509), 143 I C. 17, 
A I.R. 1933 Nag 136, Ind Rul 1933 Nag 153, 1933 Cr C 610, 29 N L R 251 See also 
Swanta, cited in Note 766 On charges under sec 489A (counterfeiting a currency note) 
and sec. 410 (cheating by means o( a forged currency note), the High Court directed 
the conviction to be in the alternative — Hita, 15 ALJ 587, 18 CrLJ 790 ( 791). 
An accused may be charged with an offence under sec 393, 1 P C , alternatively with 
an offence under sec. 457, I P C —Btktam Alt, 57 Cal 801, 31 Cr L J 610, AIR 1930 
Cal. 139, 50 C L J 467, 1930 Cr C. 139, 124 I C 66 A charge of kidnapping and 
abduction in the alternative is not illegal — ProjKHj. 57 Cal 1074, 31 CrLJ 903 (9(K); 
but it IS desirable to frame a separate charge for kidnapping and a separate charge for 
abduction, specially where the age of the giil is m question — Ramuiillah, 37 CIVN. 1071 
(1072); Rajabuddin, 37 C.WN. 1074 (1075) See also Note 723 under the heading 
"Abduction and Kidnapping” 

Under this section the offences anse out of a single act or out of a series of acts. 
This section does not apply to disUnct offences — Canesh, 5 S L R 16, 12 Cr L J 224 
(225). It refers to cognate offences, such as theft and cnmmal breach of trust, and does 
not relate to offences of so distinct a character as murder and theft — Narotam, 18S8 
AW.N. 95 An alternative charge should not be framed in respect of such distinct 
offences as offences under secs 182 and 211, I P Code — Thakar Singk v Clia’lar, 20 
PR. 1910, 11 Cr.LJ. 420 (421). 

l\Tien illustrations to sec 236, Cr. P C, are looked for, the first ones that come 
to mind will generally be those about sections which fall under the same chapter of 
the Indian Penal Code, but this is not essential and there may be border-line 
cases where the two offences concerned do fall under different chapters. IVrongful 
restraint is probably such a border-line case, becau«e, although it is under the chapter 
dealing with offences to the body, it is not nece^arj* that anjthing be done directly 
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to the body at all: it may be by loddng a door or by building a wall, or something of 
that kind. There is, therefore, no necessary obstacle to the application of sec. 236, 
Cr. P. C., that the two sections involved fall under different chapters of the Code— 
Kofi Ram v. Emp., 3S Ci.L.3. 988. no I.C. 908, A.I.R 1937 Rang. 250, 10 R.R, 115. 

MTien it is doubtful as to whether the offence was under a certain section of the 
Penal Code or under a section of any other law {e Post Office Act) , the charge should 
be cumulative. An, alternative charge cannot be framed m respect of an offence under 
the Penal Code and an offence under a special law — Ganesh, 5 S L.R, 16, 12 Cr L J. 224 
(228), 10 I.C. 168. See also Nga Shtve, 4 Rang. 355, 27 Cr.L J. 1360. But see Manfmi, 
45 Cal. 727, 22 C.W.N. 199, and Tuhi Telitti, 50 Cal. 564, 24 Cr.L.J. 372, where it has 
been held that a charge under sec. 380, I. P. C, may be framed alternatively with a 
charge under sec. 54A of the Calcutta Police Act. The Patna High Court also holds 
that a charge under sec. 16 of the Motor Vehicles Act may be framed altematwely with 
a charge under sec. 338. I. P. a—Maksuddan, 2 P.L.T. 31, 22 Cr.L.J 63, A.I.R. 1921 
Pat. 22. 

Where the accused may be charged allernatively under two sections, it is not illegal 
to charge him under those sections cumulatively. Compare Illustration {a) — Damodar, 
8 Pat. 731, 1929 Cr.C. 413. Thus, it is not illegal to charge an accused both under 
fees 2&0 and 414, 1. P. Code— -Damarfar, supra But if charges are framed cumulatively, 
and the Iraming ol charge is illegal, the illegality cannot be cured by saying that if the 
charges had been framed alternatively it would have been valid. Thus, a joinder of 
charges of three offences under sec. 411, 1. P. C, ivith a charge of three offences under 
sec 414, 1 P. C , is illegal, because sec 234 does not allow a joinder of charges of more 
than three offences; but this illegality cannot be corrected by the argument that if the 
charges had been framed m the alternative under sec. 235 there would have been no 
defect in the trial— CAe</o. 49 Cal. 555, 24 CrLJ. 86, 71 I.C. 214, A I.R. 1922 Cal. 401.. 
Simdatly, if charges are framed m the allemattve, e.g., with embmlement or abetment 
thereof, they must be treated not as one charge but as two different charges, as the 
accused has to meet two distinct sets of circumstances. When In three separate cases 
he is charged in the alternative, he has to meet six different sets of circumstances. 
This would be against the spirit of sec 233. and would not be covered by sec. 234. 
Tile joint trial on these sis barges would be illegal— /anesAar X)as, 51 All. 544, 1929 
A.LJ. 329, 30 Cr.LJ. 687 (689). 

Alternative charges may be properly run against an accused person on the same set 
of facts, but altemativc charges which include offences which do not arise out of the 
same set of faas as those with which they are linked, even though tried in the same 
proceedings, ought to be made clear to the accused before the trial and clearly dealt 
with in the Judge's final deasion— /odAo. 27 Cr.L J. 592, 81 I.C. 80, A.LR, 1923 AIL 285. 

Sections 235 and 236 • — Sections 235 and 236 are not mutually exclusive, but one 
can supplement the other. It cannot be said that whenever a person is tried for two 
or more offences committed in the Course of the same transaction, sec. 236 must be 
deemed to have been expunged from the Code. Thus, the accused instigated a boy to 
commit theft (tecs \09 and 379, 1. P. C.^ and received stolen property from the boy 
(sec. 411). These offences were undoubtedly committed in the same transaction, and 
can be charged together under sec 235 (1). But the offences can also be charged 
together under sec. 236; and consequently, under the provisions of sec. 237, if the accused 
is charged only vfith an offence under sec 1091379. I. P. C., he can be convicted for an 
offence under sec. 411. I. P. C.— SAih Charan. 53 All. 233, 1931 AL J. 1015. 32 CrX.J. 
1007 (1009), AIR. 1931 All. 49. 133 I C 140, Ind. Rul 1931 AIL 588, doubling /fl/»«A<rT 
Das. supra; Kaihinath. 54 AIL 337, 33 CrL.J. 122 (123), 135 I C 225, 1932 A.LJ. 113, 
1932 CrC. 34, A-I.R. 1M2 All. 25, Ind. Rul 1932 All. 49 For contra see SfimngocAariar 
cited in Note 755A 

Charges must be separate : — Alternative charges under two sections cannot be 
combined togeilicr in one head of diarges. If the Magistrate desires to charge the 
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accused in the alternative, he must Irame two separate alternative charges — Po Thin, 7 
Rang. 96. 30 Cr.L.J. 750, 1929 Cr.C. 356. 

763. Contradictory statements:— Illustration (t) shows that contradictory 
statements constitute the offence of giving false evidence, although it cannot be proved 
which of the two statements is*false 

t\'hen a person is charged with making two contradictory statements, one before the 
Police and another before tlie Magistrate, two sepaxale charges ought to be framed one 
relating to each statement, and such evidence as is procurable should be adduced to 
prove the falsity of one or oth&r of the two statements. A conviction on only one charge 
relating to both the statements Is not sustainable — Kah Vannan, 2 Weir 299 (300). 
An oUcTnalive charge in respect of two contradictory statements can be framed under 
this section only when it is found impossible to say which of the two statements is false 
and the two cannot be reconciled — Muthu Vannan, 2 Weir 300 

To attract the applicability of this section and justify a charge in the alternative 
in respect of contradictory statements, it is essential to remember that it is only when 
the statements constitute a series of acts that an alternative charge can be framed under 
this section. Thus, there is a common relation betwen a police investigation and a trials 
or between a police investigation and a prehminzTy inquiry before a committing Magis- 
trate; or between a preliminary inquiry before the committing Magistrate and the trial 
in the Sessions Court; and statements made at these different stages would form a series 
of acts and an alternative chaise of perjury can be framed In respect of these state- 
ments— Purshot/am. 45 Bom. 834 (864. 865), 23 Bom-L.R. 1. 22 CrLJ. 241 (PB) 
(overniling Ningappa, 18 Bom 377) ; Patraji, 2 OWN 637, 25 CrLJ. I4S7j Saleh Shah, 
27 Cr.LJ 1195, 82 I C 59, 16 SLR 285, AIR 1924 Sind 1 (3) But there is no 
common relation between a police investigation relating to a murder and a civil suit for 
possesKon of the property of the murdered man; statements made at these two proceed- 
ings would not fall under the category of “senes of acts” • consequently, no alternative 
charge of perjury can be framed in respect of these statements— Sale/i Shah, supra 
If a witness makes a statement and later in the course of the same deposition 
contradicts it and sajs it was untrue, the whole deposition amounts to no more than the 
second statement He cannot be convicted of perjury in the alternative, in one or other 
of the two statements, and if the first con be praved to be false he cannot be convicted 
of more than an attempt to commit perjury Resort to the exoedient of an alternative 
charge is only justified when it is difficult to establish the fals'ty of one of the two 
statements — Local Covetnmenl v CembhiT. 103 IC 101, 28 CrLJ 645, 23 NLR. 35, 
A.I R. 1927 Nag 189 See also Note 723 

llTiere it is difEcult to find which of the two confl cting statements made by the 
accused, who is admittedly a liar, is true, in the absence of other evidence besides the 
statement of the accused and there is no charge under sec 236, Cr. P. C., in the 
alternative, the conviction cannot be susta-ned — Charandas Kana\alal v Emp, 40 
Cr.L.J. 707, 182 IC 914. AIR 1939 Sind 170, 1939 Kar 280, following Bakshali v. 
Emp.. 5 SLR. 136, 13 IC 220. 13 CrLJ 28 

764. Sentence: — ^^'hen the conviction is m the alternative, the Court should 
pass the maximum sentence provided for the lesser of the two altemalive charges— //ira. 
15 A.LJ. 587, 18 CrLJ 790 (791) 

237 (1) If, in the case mentioned in section 236, the 

a p=«oa Is •-'ra'srf i? chareed with one ollcncc, and it 
charged with one Offence, appears in evidence that he committed a 
ano^e'r'^* convicted of different offence for which he mit^ht have 
been charcfed under the provisions of that 
section, he may be convicted of the offence which he is shown to 
have committed, although he was not charged with it. 

(2) (Omitted). 

Cf-53 
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Illustration. 

A is charged with theft. It appears that he committed the offence 
of criminal breach of trust or that of receiving stolen goods. He may be 
convicted of criminal breach of trust or of receiving stolen goods (as the 
case may be), though he was not charged witb such offence. 

Change: Act XVIII ol 1923, sub-section (2) has been omitted from this 

section but has been re-enacted as sub-section (2A) of sec. 238, as it should be more 
appropriately placed under that section. 

765. Scope of section: — Section 237 has to be read uith sec. 236. It applies 
to cases where sec. 226 applies If the facts of the case do not fall under sec 236, 
see. 237 has got no application — Genu Atanfln, 18 CW.N. 1276, 15 Cr.LJ. 704 (705); 
Harun Hashid, 53 Cal. 466, 30 C.W.N. 432. 27 CrLJ. 606; Aham Ati, 18 C.LJ. 574, 
15 Cr.L.J. 41 (42); Raghunath, 24 A.LJ. 168, 27 Cr.L.J. 152; Tkakur v. Ckattar, 20 
P.R. 1910, 11 Cr.L.J. 420 (421); SritangachatiaT. 35 Cr.LJ. 1503. 152 I.C. 154, 40 
M.L W. 586. 67 M.L.J. 583. A.1R. 1934 Mad 673. 193t M W.N. 994. 1931 Cr.C. 1307; 
Meher Sheikh, 35 C.W.N. 945, 32 Cr.LJ. 892, 132 I.C. 254, Ind. Rul. 1931 Cal. 574. 
1931 CrC. 510, AIR. 1931 Cat 414; Islahar Khondkar. 39 C.WN. 620, 62 Cal. 956,. 
A.I.R. 1936 Cal. 795. 1938 Cr.C. 1132. 37 CnL.J. 701, 162 I.C. 927. Thus, sec 237 
does not apply where the facts themselves are in doubt, or where on the facts alleged 
the offence is rot in doubt— A/eAer Sheikh, supra, following Aktam Alt, supra, Kali 
Chajan.22 I.C. 148. 41 Cal. 537. 15 CrLJ. 4. 18 CL J 514, 18 CW.N 309; Bhowanalh, 
43 I.C. 618, 19 Cr.LJ. 202, 4 P.L.\V. 40 and Sheoralm, 54 IC. 252, 21 CrLJ. 44. 
It is an enabling section which empowers the Court to convict the accused of offences 
fer which no charge has been framed but for which a charge could have been framed 
under sec. 236 — Bhoieanath. 19 CrL.J. 202 (Pat.). 

766. Conviction for different offence:— If on the facts found, of which 
the accused may be taVen to have notice, another offence appears to have been committed 
by him, and if on these facts it seems doubtful as to uhich offence the accused has 
committed, he may be convicted, under secs. 236 and 237, of the other offence— D'iaAor 
V Sofejid/isT, 54 Cai. 476. 31 C.\V.N. 527, 28 CrLJ. 401. The true test is whether 
the facts are such as to give the accused notice of the offence for which he is going to 
be convicted though he was not charged with it, so that he is not prejudiced by the 
mere absence of a specific charge — Afcficf Sftcifth. supra. 

Abetment of forgery A person charged with the offence of abetment of forgery 
cannot be convicted of the offence of us’ng a forged document, because the latter offence 
is a distinct and d.ffcrent offence Irom the former, and was committed subsequent to 
it. The abetment of forgery was complete when the document was WTitten and signed; 
the use of the forged document was a subseq’ient act, and was a different offence for 
which the accused should be scpaxattlv d'arged— f/srun, 53 Cal. 266, 27 CrL.J. 605, 
94 I C. 270, 30 C W.N. 432, A.I R. 1926 Cal. 581. 

Attempt to murder : — A person charged with an offence under sec 307, 1. P. C, may 
be coTivicted o! an offence under sec. 506, 1. P. Coite—Sukkbappa, 1931 7vl ^V.N. 881. 

Adultery A conviction on a charge under sec. 498, 1. P. C., only cannot be altered 
to a conviction under sec. 365.^ or 373, I. P. C., as Uiese offences are major offences 
— Afcfjondi. A.IR. 1934 Lah. 122, ALR. 1934 Lah 796. 1934 Cr.C. 239. 36 Cr.L.J. 423. 
153 r C. 721. 

Conspiracy : — VTicre five persons are charged under see. 420I120B, I. P. C. on the 
allegation that they combined to deceive another and lour are given the benefit of doubt, 
the position of the remaining accused who is found guilty of deception is not affected. 
The participation ot the others being elim'natcd, he is the only person who was respon- 
sible lor deception which ex-hypothise did take place. His contnctlon under sec. 420, 

I. P. C. although he was charged only under sec 420;i20B. I. P. C.. is not vitiated by 
the (act that four of his co-accused, who were said to have conspired w-Uh him, were 
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acquitted— /ifl Lai. AI.R. 1936 All. 357, 1936 AL.J. 413. See also Abdul Rahiman 
AkTO'n D:n in Note 7C9. But tthen two persons are charged with conspiracy and one is 
acquitted, the other cannot be convicted of the same offence — Osman Sardar, 39 C.L J. 
258; Culab Singh, 14 ALJ 680 But where an accused is charged with conspiracy 
and with having committed cheating in pursuance of that conspiracy, it is open to 
the Court to convict h-m of cfieating even though the conspiracy is not proved as the 
words 'in pursuance of the conspiracy* m the dmrge of cheating are nothing but words 
of surplusage — Sa/3’a Narain Mahata v. Emp, 29 CrLJ 1022, 55 Caf 858, 112 I.C. 
250. A.I R 1928 Cal 675, 32 C.W2i. 319 . 

A conspiracy to comrmt a particular offence or offences having been charged, it 
would not be open to the prosecution to pro^ a different consp'racy. Nor can the 
P'osecution, conspiracy failing, ask for a conviction for one or more of the offences 
alleged to constitute fhe object of the congjiracy, or for any minor oilence. The 
words “nrnor offence" have not been defined m the Code and the reported decisions 
do not lay dowm a uniform test Where a conspiracy with two different objects is 
charged, it is fay no means certain that a con^iracy with only one of these objects 
will be a "minor cffence” s each would be a distinct conspiracy by itself involving 
a distinct agreement as the gist of the offence and not related to the other as principal 
or subsidiary to it. Nor can it be said that where an offence is alleged to constitute 
the object of a conspiracy as charged, a tonspiracy to commit a minor offence will 
be a minor offence within the meaning of sec. 238.»Cr. P. Code Much less can it be 
contended that an offence (or an offence minor to it) alleged to constitute the object 
of a consp racy is a minor offence to the offence of conspiracy — Gohke Behari Takal 
V Emp. 39 CrLJ. 161 (177, 178). 173 IC 65, AIR. 1938 Cal. 51. 66 CL.J. 225, 
42 CWN. 129, 10 RC. 441. ILR <1938) 1 dial 290 

Criminal Breach o/ Trust • — A person charged with criminal breach of trust (sec. 
405, I P C ) may be convicted of the offence of criminal misappropriation fscc 403, 
I P. O—Du-arkadas. 30 DomLR 1270. 30 CrLJ 329 (330). Ill IC 399. AIR. 
1928 Bom 521, Ind Rul 1929 Bom 23S See also hfangal Prasad, AIR. 1935 Oudh 
4 (5), 11 OWN 1392. 1934 OLR 859, 152 IC 463 A person charged under 
sec 409, 1 P C , cannot be convicted under sec 409. I P C , or in the alternative, under 
sec. 427, I P. C., when there was no charge under the latter section as mischief is not 
a minor form of enninal breach of trust— 1/ Ka Doe, AIR 1930 Rang 158, 8 Rang 13, 
1930 CrL.J. 590, 125 I C. 271, 31 CrL.J 799. 

Vacoily and robbery ' — Where the circumstances of a case were such that it 
was open to the Crown to have charged the accused under secs. 457, 395 or 392 of 
the I. P. Code, and the accused were charged under sec 395, but convicted under 
sec. 457, I. P C, although there was no fresh cliaige under the fatter section, held 
that the conviction was not illegal in view of the prow.s-ons of secs 236 and 237, 
Cr. P. C— Mathura. 2 Luck 444, 28 CrLJ 460, 101 I.C 492, 4 OW.N. 442, AIR 
1927 Oudh 198 The accused and certain other persons were charged with an offence 
under sec 395 I P C , and although it appeared m evidence that the acts of the 
accused amounted to lurking house-trespass by n.ght after making preparations (or 
assault, and causing grie%-ous hurt in the course of tliat trespass, yet it d'd not appear 
that he was accompanied by the other persons who were put on the-r tral \vilh him. 
The accused was convicted under secs. 458 and 459 I. P C, without charges under 
those sections Held that the offences of which the accused was found to be guilty 
did not differ in nature from the offence with which he had been charged, and it was, 
therefore, not nccc«ar> for the Court to alter the charge, as the provisions of sec 237, 
sub-sec. (1), Cr P. C, clearly cm-ered the case — Ci<fa5 Sirjft, A.IR. 1935 AIL 458 
36 CrLJ 1291. 158 IC 38, 1935 Cr.C 486. 1935 ALJ 843. 

Persons charged with dacoity cannot be coni'-cled of recemng slo’en property 

Cof'ala. Ratanbl 34 IMicrc if the facts as alleged by the prosecition are established, 
tfic accused were clearly guffty of dacoity and not of dishonestly receiving property 
Stolen in a dacoity, they cannot be conrirted of the latter offence on a charge of 
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dacoity — Tstahar Kiiondkar, 39 C.WJJ. 620 (626), 62 Cal. 956, 37 Cr.L.J. 701, 162 
I.C. 927. 

Dacoity is an offence against property, "whereas sec. 325, I. P. C., is an offence 
affecting human body. It is, therefore, riot open to a Court to charge the accused 
under sec. 392|397, 1. P. C , and to ainvict them of an offence under sec. 325, 1. P. C.— 
Ramcshuiar^ 29 CrXL 763, 110 LC 795, 6 OW.N. 601, A I.R. 1928 Oudh 373; or 
to charge the accused under sec. 395, 1. P. C , and to convict them under secs. 448 
and 323, I. P. C.—Meher Sheikh, 35 C.W.N. 915, 32 Cr.L.J. 892, 132 I.C. 254, 1931 
Cr.C. 510, A I.R. 1931 Cal. 414, Ind RuL 1931 Cal. 574. But see Mutyalu, 37 Mad. 
236, 17 I.C. 51, 13 Cr.LJ. 739, where it was held that when an accused was "charged 
merely for an offence under s. 397, 1. P. C., it xvas open to the jury to convict him under 
sec. 328, I. P. Code. This view was adopted following — Queen-Emp v. Anga Vatoyan, 
22 Mad. 15, King-Emp v. Krishna, 24 Mad, 641 and Paidkadan, 26 Mad. 243. 
S'ttular view was also taken in Penumateha, 3S Cr.L.J. 783, 148 I.C. 844, 1934 
M.W.N. 41, 39 M.L.W. 433. A.I.R. 1934 Mad. 311, 66 M.L.J. 653. 47 Mad. 554, 
ALR. 1934 Mad. 1. 1934 Cr.C- 604. See also Bosdeo. 34 Cr.LJ. 385, 142 I.C. 702, 10 

0. \V.N. 134, A.I.R. 1933 Oudh 162, 8 Luck. 474, 1933 Cr.C. 317, where the Oudh 
Chief Court altered a conviction under see. 395, L P. C., to one under sec. 323, I. P, C, 
in appeal. 

As the offences under secs 398 and 392. I. P. C., are cognate offences, therefore 
sec 237, Cr. P. C., read with sec 236, Cr. P. C. justifies the conviction under sec. 398. 

1. P. C., being altered to one under sec. 392, I. P. C. — Chandra Noth, 33 CrLJ. 
926 (929). 139 IC. 742, 9 OW.N. 152. A.I.R 1932 Oudh 103, 1932 Cr.C. 166. 
7 Luck. 543, Ind. Rol 1932 Oudh 387. A person charged under sec. 392, I. P. C., 
may be convicted under sec 379, I. P. C.‘—Narin}an, 36 Cr.LJ. 244, 152 I.t. 1036, 
35 P.L.R. 595. A person charged with robbery under sec. 392, I. P. C., can be 
convicted of cheating under see. 420, I. P. Code—Narinjan, supra; but not under 
sec. 183, 1. P. Codi—Naektappa, 1932 M.W N. 247. But a person charged with robbery 
under sec. 392, I. P, C., cannot be convicted under sec. 458. 1. P. C, whldi is a 
graver offetice ^an one under sec. 392, 1. P. Code— Ngo Koung Nyein, 13 Cr.LJ. 429, 
14 I.C. 973, U.B R. (19U) 1.98. 

House-trespass A person charged under sec. 452, I. P. C, cannot be convicted 
of an offence under sec. 19, Arras Act, because the latter offence is an offence under 
a special Act and the accused was not charged with it and had no opportunity of 
meeting it— Nga Shure. 4 Rang. 355, 27 CrX.J. 1360, 98 I.C. 480, A.I.R 1927 Rang 32. 

Conviction under sec 448, I. P. C., cart be altered to one under sec. 341, I. P. 
Code— Rati Ram v. Emp.. 38 Cr.LJ. 989, 170 I.C. 909, 10 R.R. 115, AI.R. 1937 
Rang. 250. 

A person who was charged only under sec 457, I. P. C., may be converted 
under sec. 411, 1. P. Code — Deotao, A.I.R. 1932 Nag. 173, 28 NL.R. 218, 1932 CrC. 
908, 34 CrL.J 66, 140 I.C, 431, dissenting from hfufo, AI.R. 1926 All 33, 90 IC. 
150, 26 Cr.LJ. 1494. 

llTiere the accused was originally charged under sec. 452, 1. P. C., but was 
convicted under see. 426, I P. C., the procedure is dearly sanctioned by sec 238, 
Cr. P. Code^Munrtay, 25 Cr.L.J. 1087, 81 I.C 911, A.I.R. 1925 Oudh 89. 

Hurt It is not illegal to convict a man of an offence under see 452, 1. P. C, 
in a case in which he has been diarged under sec 323, I. P. C. , in the light of the 
wording of secs. 236 and 237, Cf. P. C., but the question which is to be decided in 
each case ts whether the accused has or has not been prejudiced in his trial by the 
fact that the charge was framed under a wrong section — Shankar Dayal, 39 Cr.LJ. 937, 
177 IC 616. 1933 01V.N. 960. 1938 OLR. 432. 11 RO. 59. A.I.R. 1938 Oudh 263. 
1938 Oj\. 740. 1938 A CrC. 100. 

Kidnapping and Rape In a recent Allahabad case, the High Court altered a 
conviction of kidnapping into a conviction of rape, under the provisions of this section 
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—Abdul. 1932 ALJ. 776, 1932 Cr.C 698 (699), 34 CrL.J. 100, 141 I C. 127, A.I.R. 
1932 All. 580. 

A person charged with rape (sec 376, I P. C), cannot be convicted of kidnapping 
(sec. 366, I. P. C.), since the trvo offences involve different elements and different 
questions of izeiiSakharam, 8 BomX.R. 120, 3 Cr.UJ. 240; C. C. Sitear, 3 Rang. 
68, 26 Cr.LJ 1119 (1120), 88 I C. 287, 4 BurL.J. 29. A.I.R. 1925 Rang 230. 

A conviction under sec; 376, I. P. C, annot be altered into one under sec. 323, 

1 P. C, by the Appellate Court — Afanque, 34 PL.R. 787. 

■ IVTien a charge nas framed under sec. 368, 1. P. C, conviction under sec. 365 A, 
I. P. C , may be made even though no specific charge was framed under that section — 
GanptJt, AIR. 1933 Nag 259, 1933 Cr.C 930, 29 NLR. 365, 35 CrLJ. 28, 146 
I.C. 332. 

See also Note 723 under the heading *' Abduction and Kidnapping ’* 

AIuTder • — ^The two offences (it., the offence charged and the offence of which 
the accused is convicted) must be cognate offences. Sections 236 and 237 refer to 
cognate offences such as theft and cnwinal breach of trust, and do not relate to 
offences of so dulmct a nature as murder and theft — Naiotam, 1888 A W.N. 93. IMien 
the accused was charged with an offence of murder only, they cannot be convicted 
under sec. 411, I. P. Cod^Daulal Ram. AIR 1933 Oudh 315 (321), 35 CrLJ. 10, 
146 1C. 465, 8 Luck. 518, 1933 Cr.C. 698, 10 OWJ4. 466; or under see. 385. I. P. 
Code— r/iafeur SmgJj v. Emp, AI.R. 1939 All 665 ( 667), 1939 ALJ. 547, 40 CrLJ. 
948, 184 I C. 409; or under one of the sections dealing with offences against the property 
— U’bHu. 27 Cr.L.J 385. 77 I C. 433, 4 Lah 373, 6 LL.J 59, A,I.R. 1924 Lah. 109. 
It IS n5t possible for the appellate Court to alter a conviction under sec. 302 read 
with sec. 114, I. P. C, to one under sec 379 read with sec 511, I P C, when there 
was an acquittal of a charge under sec. 392, 1. P. C., m the original Court — Pau Tha U, 
A.I R. 1935 Rang. 512. 

A person charged with murder (sec 302, I P. C ). may be competed of cau^ng 
evidence of murder to d.sappear (sec 201, I. P. C), without any diarge in respect 
of the latter offence, because the accused might have been charged with the two 
offences m the alternative under sec. 236, Cr. P C. — Beiu, 6 Lah 226, 20 
581, 27 BomL.R 707, 23 ALJ 636. 48 ML J 643. 26 CrLJ 1059, 88 I.C 3, 

2 O.WN. 447, 41 C.LJ 437, 3 Pat.LR. 95 (Cr). AI.R 1925 PC. 130, 1925 hLWJ4. 
418, 7 L L J. 324, 52 I.C. 191 (PC); Rannun, 7 Lah 84. 27 Cr L J 709, 94 I C. 901, 
AIR. 1926 Lah 88, 27 PLR 583; Vmed Shakh. 30 CWN. 816, 27 Cr.L.J. 1011, 
96 1.C, 867, 45 CLJ. 581; Dutlav. 59 Cal. 1040. 36 CWJ^ 373, 33 CrLJ 516, 
AI.R. 1932 Cal 297, 1932 CrC 266. 138 I C 116, Ind Rul 1932 Cal 417; Dal Sinsh. 
29 Cr.LJ. 457 (458), 108 IC 90S (Lah). Where the accused were charged imder 
sec. 302|149, I. P C, ihev may be convicted under sec. 201, I P. C. — Sohart, 1932 
AL.J. 801, A.I.R 1933 All’ 178, 141 1C. 116, 54 All 792, 34 CrLJ 107. 1933 Cr.C 
332; Nagan v Emp, 1937 M W.N 544 As regards Begu’s case Lort Williams, J., 
observ’ed : "With great respect for the dcasion of their Lordships of the Judicial 
Committee in the case of Begu, I think that the decision will require to be reconsidered 
by them upon some future occas.on The facts which could be pro%ed in that case 
against each of the accused clearly constituted both offence of murder and an offence 
under sec 201 of the Indian Penal Code, and, in my opinion, no doubt arose within the 
meaning of sec. 236, Cnimnal Procedure Code." 

An accused may be tried together both under secs 302 and 201, L P. C, and 
may be acquitted under see 302 and consicted under sec 201, 1. P. C — Saicanta. 
33 CrLJ. 283, 136 IC. 376. A.IR. 1932 All. 71, 1932 Cr.C 91. Ind. Rul 1932 All 
200; Diirlav, supra. See also Afitla Venkatamma. A I.R. 1932 Mad 748, 56 Mad. 63, 
1932 MIVN. 461, 139 I.C. 725, 33 Cr.LJ. 814. 36 M.UW’. 798. 1932 CrC. 923. 64 
M LJ 153. But the addition of the minor charge under sec. 201, 1. P C, with the 
main cjiarge of murder under see. 3CC, L P. C., would only giie the jurj* an excuse to 
csTide their duty — .46dul Ca/nr v. Etnp^ 41 C.WJ4. 414. 
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See also Uppara Dodda Narasa in Note 757 vihere the question of a joint tnal 
of offences under secs. 302 and 211, I. P. C, has been discussed. 

A person charged with murder (sec, 302, I. P. C.), can be convicte^ under sec. 
193, I. P. C , of fabricating false evidence in respect of the murder in order to throw 
off suspicion from himself — Ivna'l, 52 Bern 385, 29 Cr.LJ. 403 (405), 108 I.C 501, 
30 BomLR. 330, A.I.R. 1928 Bom. 130. In Appaya Bailingappa. 23 BoinLR. 1318, 
25 Cr.L.J. 394, 84 I.C. 938, A.I.R. 1924 Bom. 246, it «as held that the Sessions Judge 
tould not convict the accused, uho was drained with abetment of murder, of an 
offence under sea 201, I. P. C. (causmg ctndence of murder to disappear). This 
'ruling is no longer good law m view of the Privy Council decision of Begu, cited 
supra. See the observations of Fawcett, J., in Isrr.all, supra A person charged 
with murder may be legally convicted under see. 194, I. P. C. (fabrication of a 
false charge in order to fasten the guilt on another person), but it is improper to do 
so, because an offence under sec. 191 brings into the field an entirely d.fferent set 
of circumstances which are in no way involved in a charge of murder; espeaally 
•where no reference was made, during the trial, to the offence under sec 194, either 
in the charge-sheet or in the avamination of the accused, nor was the accused called 
upon to plead to a charge under sec 194 — Qabtd, 1932 ALJ. 1079, 1933 Cr.C. 41 
(42). A.I.R. 1933 a\1 30, 34 CrLJ. 445. 142 I.C. 803, Ind. Rul. 1933 All. 154. But 
see Achhul Rai, 27 CrLJ 1351, 98 IC. 471. A I.R. 1927 All 75 where it has been 
held that when a man is charged with an offence under set 302, I. P. C., he cannot, 
witliout a charge being framed against him, he convicted of an offence under sec. 191, 
I P. C ■ . 'I 

The Patna High Court maintained a conviction under sec. 302, I. P. C., although 
the acci'*ed vrere cliarged under 302 read with sec. 149, I. P. C,—Ras!ibehaTi La!, 
A.I.R. 1932 Pat 440. 34 Cr.L.J. 83. 140 l.C. 846, 1932 Cr.C. 774. 

IVhcre the accused were charged under sea 302jI49, or in the alternative, under 
BPC. "96, I. P. C., their conviction under sea 304 (2) read wiiii sea 149, 1. P. C., and 
also under sec. 379, read with sec. 34, I. P. C, is not illegal— Hatrar Shah, 37 Cr.LJ. 
1039 (1042), 164 I.C. 899, A-I.R. 1936 Pesh. 172. 

^Vhen the enquiring hbglstrate committed the accused under sea 304, I. P. C, 
but the Sessions Judge altered tlie charge to one under sec. 302, 1. P. C., so far as regards 
the section itself without making any alteration as regards the substance of the charge, 
held Uiat the conviction under sec. 302, 1. P. C, could not be upheld and that sea 537, 
Cr. P. C, did not cure the defect — Salnarain Lai, 36 CrL.J. 1506, 158 I.C. 1129, 
A.I.R. 1935 Pat. 431, IG PUT. 526, 1935 Cr.C 1102. 

Rialing and hurl A person who is charged under secs. 149 and 325, I. P. C., 
wiLli having constructively comm’tted the offence of grievous hurt, by being a member 
of an unlawful assembly, cannot be convicted under sec. 325, I. P. C., of causing 
grievous hurt with his oivn hands— FoncAw Das. 34 Cal 698, 5 Cr.L.J. 427. 11 C.WN. 
660; Rcazuddi 16 C.WN. 1077. 13 Cr.L.J. 502. 15 I.C 646; Madan Mandal, 41 Cal. 
652. 15 CrL-J. 155. 22 I.C 731, A.ia 1915 CaL 292. But the Madras High Court 
is of op.n'on that if a person is charged with being a member of an unlawful 
assembly, one of llie members of which caused gnevous hurt in pursuance of the 
common object, there is no necessary implication that the particular member (who 
caused the grievous hurt) is not himself. Conswjucntly if he is charged under secs. 326 
and 149, I P. C. with causing gnoous hurt by implication by reason of his being 
a member of an unlawful assembly, and it ts found that he himself caused the grici-ou* 
hurt he may be convicted under sea 326, I. P. C, alone of the substantive offence 
of causing griesous hurt himself — Theethumalai. 47 Mad. 745, 47 M L J 221, 25 Cr.Lj. 
1297, A.I R. 1925 Mad. 1. 82 I C. 465 (FJ3 ); Ghousbux, A I.R. 1935 Sind 34, 28 S L R. 
viQl. 36 CrLJ 598, 15t I C. 91a. See al«o RasAbeJiart £,q|_ supra The accused were 
c^nsiclcd by a Magistrate under secs. 326 and U9. I. p. C "rfie Sessions Judge on 
appeal found that the clcmc.nl of unlawful common object in the assembly as a whole, 
which is required to convict the accused under sea 325 read which sec. 149. was 
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wanUng, but as tho petitioners had the coaarjtn intention to cause grievous hurt, he 
convicted them under sec. 326 read \Mth sec. 31, I. P Code, v>ithout framing a specific 
charge under those sections Held that tlie conviction nas not bad — Bbondu Das, 
7 Pat_758. 113 I.C. 676. AIR. 1929 Pat. 11. 30 CrLJ 205 (203) In this case 
it was further held lliat the contrary view taken m Reazuddi, supra, must be deemed 
as oierrulcd by the Pn \7 Council case of Barendra, 52 Cal 197, 29 C.V/.N. 381, 
A.IR. 1923 P.C. 1. 85 I C. 47, 52 LA 40. 27 BomL.R. 148 In Rama Boyan, A.I.R. 
1934 Mad. 565, 1934 M.U’ N, 241 the Madras High Court adopted the view in Bhondu 
Das's case. See Note 770. 

Con\ersel> a person, who is charged with a substantive offence, cannot be convicted 
of that offence read with see. 119, I. P. C., when sec. 149, 1. P. C., was not mentioned 
in the charge and the accused had no notice of their constructive liability — ThaikkoltatJnl, 
25 Cr.LJ. 212, 76 IC. 644. 18 KILW. 946. 33 ML.T. 210, 1924 M.W.N. 47, A.I.R. 
1924 Mad. 338, Govinda, 1933 MVV.N 910. But see Deo;i, 27 CrLJ, 830 ( 832), 
95 I C 603, AIR. 1925 Nag 459 where a contrary view seems to have been taken. 

Although the charge framed aeainst an accused person specifics only the principal 
section under which he is charged, he may be convicted of the offence v/ith which he 
is charged read with either sec 34 or 114, I P. C, altliough he has not been so charged 
—Mstho, AIR- 1934 Snd 89 ( 91), 28 SLR. 12. ALR 1934 S.nd 88. 151 I C. 976. 
1934 Cr.C. 748, followms Bartnd/c's case, supiat Paidbuva, A.IR. 1926 Bom 512, 

57 I C 737, 27 CrL.J 1153, 28 BomLR 1029 See also Ranebhod, A.IR 1924 Bom. 
502, 87 I.a 600, 49 Bom. 845 Khuia Dad. 34 CrL.J 721. 34 P.LR 699, 1933 Cr.C. 547, 
AIR. 1933 Lah 313. 144 IC. SOO. Ind Rul 1933 Lah 437 The omission by the 
Magistrate to mention sec 34 m the charge-sheet is cured by the operation of sec. 535, 
Cr. P C— A’uro. 35 CrLJ. 1386, 151 IC. 741, 1934 CrC. 458, A I.R. 1934 Lah. 227. 
Conversely if a person is charged with an oficnce read with sec 34, 1 P C, he may 
be convicted of the suostantivc offence — DaslaiaU, 32 CrLJ. 1004, 133 I C 190, 

58 Cal 822, Jnd Rul 2921 Csl 554, AIR 1932 Cal 525. 1931 Cr.C 8C9 

Ofiences under secs 147 and 160. 1 P C , respectively are obviously ejusdem genetis. 
This being so there is no impropriety whatever in convicting the accused under sec. 160, 
I P. C, v>hea they were merely charged under sec 147, 1 P. C. — Culabchand, 23 Cr.LJ. 
189, 99 I C 861, A I R 1927 Nag 163, distmguisfiing Srceroninf-i, 81 I C. 42, 47 Mad. 61, 
1923 M \VJ4. 814, 18 M L \v. 7ll, 46 M.L J 120, A I R. 1924 Mad 37S, 25 C::r.LJ. 554 
where a contrary view v as taivcn Sec also Sabtr liusa.n, 19 AL J, 487 An accused 
cannot be conviacd under see 160, I P C. when he was merely charged under 
secs 325 and 323. I. P C —Baluchami. 35 CrLJ 76, 146 1C. 475, 1933 M WJ4. 718, 
38 MLW 760, 1933 CrC 1520, AIR 1933 Mad 843, 65 .MLJ 723 

When the accused was charged and convicted under see 147, I PC., with the 
common object of astaullmg llie Police, it was not legal for the Appellate Court to 
convict them under sec, 353, I P C, while acquitunj them under sec. 147, I. P C. — 
Har Naran, 18 CW.N. 1274. See also — I'a^ibsh vXelhu Tliakur, 30 Cal. 288. 

Theft . — A person charged with theft may be convicted of receiving 
stolen property, if the evidence shows that the facts proved lead to the inference that 
the offence, rather than theft, was comimtted— Aappan An.bclam, 17 MLJ. 219} 
Supdl. <£• Rini. of Legal Affosjs, Bengal v Ragbulal. 39 CW’N. 741, 62 Cal 946. 
llfiierc a Magistrate framed a cha^c a^nst the accused under sec 379, I P. C, and 
convicted liir.i under see 426, I. P C, having found that the A’cfai that was cut 
and taken a\ ay was unnpe, the conviction for m*schief was fully justified— A'olac/iand 
V. Talu, 50 CLJ. 2S5 The alteration of findjig must not be such as to prejudice 
the accused by ma'cing him answer a diarge of an entirely different character, neces- 
s'taling a d stinct defence altogether Thus, where the accused was charged with 
theft of a tree, lie could not be ccnvocted under sec 143, I P C. on the ground that 
he had gone with his men to the spot armed with latlrs, as the defence for the two 
charges must be d stinct. and the accused must be held to have been prejud.ccd by 
ttu alteration of cliargc— ZJihalor v. Sak'idKar, 54 Cal 475, 31 C.WN’. 527, 28 CrI-J. 
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40-1, 101 I.C. 180, A.I.R. 1927 Cal. 520. But a person charged under sec. 380, I. P. C, 
can be convicted under sec. 54A of the Calcutta Police Act — Tulsi Teltn'i, 50 Cal. 
564, 24 CrLJ. 372, A.I.R 1923 Cal 516. 

See also Bazzshtcan Ahir, ated in Note 1208. 

When an accased ia charged with an offence under sec. 19 (/) of the Arms Act 
he can be convicted under sec. 19 (/) read with sec. 20 of the same Act — Yashpal, 
35 Cr.L.J. 573, 147 I.C '1193, A.I.R 1933 All 627, 1933 Cr.C. 1006, 55 All. 681? 
But see Bhawani Prosad, 39 C.WJ4. 334 (349). See also Kifayat Ullah Khan, cited 
in Note 1208. 

A person diarged under sec. 278, 1. P. C., may be convicted under sec. 290, I. P. C. 
--SWva Dal, 3 Luck. 680, 5 0\V.N. 641, 29 Cr.LJ. 893 (894), AI.R. 1928 Oudh 402, 
111 I.C. 573. 

A person charged under sec. 295, I. P. C., may be convicted under sec. 297, I. P. C. 
—Amir Hassan v. Emp, 41 CrXJ. 810 (811), 189 I.C. 867, A.I.R. 1940 Pat. 414, 
21 P.L.T, 121, 

Where a charge brought against the accused originally was under sec. 64A of the 
Indian Stamp Act (11 of 1899), he cannot be convicted under see. 64B of the same Act 
—Maya Shah. 35 Cr.LJ. 291, 146 IC 1055, A.IR. 1933 Lah. 959, 1933 CrC. 1411. 

^Vhere the accused is tried on a charge under sec. 4B of the Explosive Substances 
Act (VI of 1908), he can be convicted under sec. 5 of the same Act, although the 
sanction that uas obtained from the Local Government was only for prosecution of 
the accused under sec 4B of the said Act — Naiku Jfam, 36 Cr.L J. 266, 153 1 C. 147, 
A.IR. 1934 All 982, 1934 Cr.C. 1302, 1934 ALJ. 1088. 57 All. 398. See also Madhu. 
37 C.W.N. 934 (936). 

Alteration of charge necessary : — ^IVhcn a person is charged with one offence and is 
convicted of a different offence, the Court should alter the charge under sec 227, and 
the altered charge must be read and explained to the accused under see 227 (2). Secs. 
227 and 237 go together, and a Court is not empowered to convict an accused of an 
offence of v.hich he has not been told anytWng Unless this is done, the conviction 
on the altered charge will be set aside — Dhum Stngh, 23 A.L.J. 436, 26 CrX.J. 1057t 
Kaskunath, 24 A.LJ. 168, 27 CrL.J. 152. 

766A. Conviction in the alternative:— Ste Note 762, paraeraphs 4 and 
5 and Notes 763 and 764 

766B. E(7ect of non«cotnpliance with the provisions of this section: 
— ^The disregard of an express provision of law as to the mode of trial is not a mere 
irregularity which could be remedied by sec. 537, Cr. P. C — Thakur SingA v. Emp, 
A.I.U. 1939 All 665 (667), 1939 AL.J. 547, 1939 A.W.R. (H.C.) 577, 184 I.C. 409. 
40 Cr.L.J. 948. 

767. Power of Appellate Court: — See sec 423. An Appellate Court has 
power to convict the accused of an offence, though he was not charged with and tried 
for that offence in the original Court — Lala Ojha, 26 Cal. 863; KaUeharait, 41 CaL 
537. 18 CW.N. 309; Jatcad Husain. 2 Luck. 503, 28 Cr.L.J. 673; Ismad, 52 Bom. 385. 
29 Cr.LJ. 403 (405). And the Appellate Court can do so not only under this section, 
but a’so under see. 423 C^l (2) in case of an appeal from a con\uction — Krishnan. 
(1916) 2 M.W.N. 267, 17 CrLJ. 38f; and under sec. 423 (a) in case of an appeal 
from an acquittal — Ismail, supra The Appellate Court has jurisdiction to convert a 
conviction from one under sec, 408. I. P. C, to sec. 403, I. P, C.. by virtue of the 
provisions of tec. 423 read with see. 237 (1). Cr. P. C. — Afangol Prosad, AI.R. 1935 
Oudh 4, ll OWN. 1392, 1934 OLIL 839, 152 IC. 463; or froln one of cheating to 
one of criminal breach of trust— /afamw/A. 1932 CrC. 941. 34 Cr.LJ. 419. 142 I.C. 701, 
AIR 1933 Pat. 26, Ind. Rul. 1933 Pat. 170; or from one under sec. 181 to one under 
tec. IfO. I. P C.. although the Civil Court launched prosecution under sec 181, I. P. C. 
—Kathu Slmh. A.1 R. 1936 Nag. 263. 1936 Cr.C 1025. 

U the ptoscvjtion establishes certain arts constituting an offence, and the trial 
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Court misapplies the law by charging and convicting an accused person for an offence 
other tlian tliat for which he should have been properly diarged, and if notwithstanding 
such error the accused has by his defence endeavoured to meet the accusation of the 
commission of these acts, then the Atqxdlate Court may alter the charge or finding and 
convict him of an offence which those acts properly constitute, provided the accused is 
not prejudiced by tlie alteration in the fm^ng. Such an error is one of form rather 
than of substance— Xflij 26 Cal M3, 3 CWJ^ 653; Jiats Earn v Emp, 38 Cr.LJ. 

989, 170 l.C. 909, A I.R. 1937 Rang. 250, 10 R R. 115. Thus, tlie accused was 
comneted by the trial Court for theft of a tree, under sec. 379, I P. C. The lower 
Appellate Court found that the accused bona fide believed the tree to be his own, set 
aside the conviction for theft but convicted tlie accused under sec. 143, I. P. C , on the 
ground that he had gone with his men to the spot armed with lathis; held that the 
conviction by the Appellate Court was illegal, inasmuch as the defence in the two 
cliarges must be distinct and the accused must be held to have been prejudiced by the 
alteration of conviction into one under sec 143, I P. Code — Dibakar v. Saklidhar, 
54 Cal 476, 31 C.\V.N. 527, 28 CrLJ. 401; Jatu Singh v Mahabir Singh, 27 Cal. 660. 
See Note 766. 

238. (1) When a person is charged with an ofTence con- 

When offence proved sisting of several particulars, a combination 
included in offence of sonie only of which constitutes a complete 
minor olTcncc, and such combination is 
proved, but the remaining particulars arc not proved, he may be 
convicted of the minor offence, though he was not charged with it. 

(2) When a person is charged with an offence and facts 
arc proved which reduce it to a minor offence, lie may be con- 
victed of the minor offence, although he is not charged with it. 

(2A) When a person ts charged with an offence, he may be 
convicted of an attempt to commit such offence although the 
attempt is not separately charged. 

(3) Nothing in this section shall be deemed to authorize a 
conviction of any offence referred to in section 198 or section 199 
when no complaint has been made as required by that section. 

IJUistratioiis 

(a) A is charged, under section 407 of the Indian Penal Code, with 
criminal breach of trust in respect of propeity entrusted to him as a carrier. 
It appears that he did commit criminal breach of trust under section 406 
in respect of the property, but that it was not entrusted to Inm as a carrier 
He may be convicted of criminal breach of trust iiiuler section 406 

(&) A IS charged, under Section 325 of the Indian Penal Code, with 
causing grievous hurt. He proves that he acted on grave and sudden 
provocation He may be convicted under section 335 of tlic Code 

Change: — By section 64 of the Cr P, C Amendment Act (XVTII of 1923) 
sub-section (2) of sec 237 has been transferred to the present secljon and rc-enacled as 
sub-sec (2A), it being more appropriate under this se«ion than under sec. 237. 

768. Principle of section: — ^Where an offence consists of several particulars, 
a combination of some only of which constitutes a complete minor offence, the graver 
cl arge gives notice to the accused of all the nrcumstanccs goin- to constitute the minor 
offence of which he may be convicted. The latter is arrived at by mere subtraction 
from the former. But when the drctunstances constituting the major charge do not 
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necessarily and according to the definition of the offence imputed fay that charge, 
constitute the minor offence also, the pnndple no longer applies, because notice of the 
former docs not necessarily involve notice of all that constitutes the latter — Chand Nux, 
11 BH.C.R. 240. 

Though a Magistrate has power under this section to convict the accused of a 
different offence from wliat he was onginally accused of, still this must be done only In 
cases where the accused is not in any way prejudiced by the conviction on the new 
charge. The accused person is cnbticd to know with certainty and accuracy the exact 
nature of tlic charge brought against him, and unless he has this knowledge, he must be 
seriously prejudiced in his defence — Balkeskaar, 3 P.L.T, 322, 23 CrLJ. 114, A I.R- 
1922 Pat. 5. But where the accused is cliargcd under sec. 457, I. P. C., for criminal 
trespass with intent to commit theft, it is open to the Mag.strate to convict him under 
sec. 45S, I P. C , for criminal trespass with intent to carry on an intrigue with a woman, 
and the accused cannot be in any way prejudiced by such conviction, because to sustain 
a conviction under sec. 456, I. P. C., it is not necessary to specify the cnminal intention; 
it is sufficient if a guilty intention is proved such as is contemplated in sec. 441, I. P. C. 
—ICaTali, 44 Cal. 358 (364), 17 Cr.LJ 424, 20 C.W.N. 1075. 35 I.C. 984, A.I.R. 1917 
Cal. 824; Jadab, 61 I.C. 922. 2 P.L.T. 240, AIR. 1921 Pat. 217. 

But the Patna High Court holds in a similar case that on a charge of criminal 
trespass with intent to commit theft the accused cannot be convicted of criminal trespass 
with intent to commit adultery, because he will be prejudiced by such a conviction— 
Balkcslttiar, supra; Raghu, 55 I.C. 592, A.I.R. 1920 Pat. 590, 21 Cr.L.J. 495, 1 P.L.T. 
221. For contra see Jadab. supra. The Calcutta High Court took a similar view in 
Mahomed Uosam, 41 Cal. 743, 18 C.WJ4. 12J7. 15 CrL.J. 190, A.I R. 1914 Cal. 663, 
22 I.C 765. In a recent case the Patna High Court, following the view expressed in 
Katairs case and Jadab's case, held that a person charged under sec. 454, I, P. C, for 
committing trespass with the intention of committing theft, may be convicted under 
sec. 447, I. P. C. for trespass committed wlUi the object of committing an offence— 
Niheta. 36 CrLJ. 829, 155 I.C. 620, AIR. 1935 Pat 129. 1935 Cr.C 329. 

^'Minor offence”:— M**wr offence is not defined anywhere in the Code and 
should be understood in its ordinary and not in any technical sense— 22 Cal. 
1003 It means an offence dcseaung a lesser degree of punishment 

There is no definition of the expression 'minor offence.' The e.Tpression 'major 
offence' is not used in the section but it is convenient to adopt it in the present context 
The test by which an offence is deemed m sec. 238 (1), Cr. P. C., to be major or minor 
is not the gravity of punislimcnt incurred. The sub-section does not refer to the gravity 
of punishment at all; it merely refers to the number of particulars constituting the 
offence, if a number of particulars is needed to constitute the offence, then for the 
purposes of sec. 238 (1), Cr. P. C., it may be called the major offence, if a combination 
of some only of such particulars constitutes a complete offence, then that offence is 
itfcncd to in sec. 23S (1), Ci P. C., as the minor offence. It is not, however, to be 
overlooked that see. 238 ( 2), Cr. P. C, spcal-s of the proof of add.t!onal facts reducing 
an offence to a minor ofTc.nce, and th.s does not accord with the view that the minor 
offence must always consist of fewer particulars than the major offence But this is only 
a new form that the situation takes — Abdul Rahtman Akramdin, 37 CrLJ. 753 (756), 
162 I.C. 950, A.I.R. 1933 Bom. 193, 38 BomUR. 153. 1936 Cr.C. 573 60 Bom. 465, 

8 R.B 437. 

This scct'on enables a Court to consnet a person of a minor offence, although he 
wai charged with a major offence; but it docs not enable a Court to do the contrarj', 
it. to convict of a major offence when the accused was charged with a minor one — 
Duigya. 1 Bom.L.R. 513; A’ga Po. 23 CrXJ. 710. €9 I.C. 628, 11 L.BR 45. 

7G9. Cases under this section: — An offence under sec. 355, I. P. C., can 
be said to be a n’ror offence as compared with secs 3Co and 376, I. P, C. and a person 
charged under sees. 2Go and 376 can be convicted of an offence under section 356, e\-en 
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though he ^vas not cliargcd with it — S:tanath, 22 Cal 1003 A per:on charged with 
an oftence of dacoity can be convicted of theft under tJiis section — Khoda, 17 Bom. 
339 (372). 

^Vlle^e the graver offence of r>otinc was not proved, the Magistrate v.as competent 
to ti>’ the accused for the lesser offence of aasault — Pal-cdtt, 7 Mad. 454. A person 
charged under sec. 302. I, P. C., may be convicted under sec. 301, I. P. C. — Q-E v. 
Dev}t, 20 Bom 215 Where the accused is charged witli offences under secs 304 and 
.325, I. P. C., he may be convicted under sec 323, I. P Code — Dasarath, 34 Cal 325 
l\'hen an accused is charged only under sec. 3C4, I. P. C., he may be convicted under 
sec 325, I. P. C, without altering the original charge under see. 304, I P. C, and 
without adding a specific charge under sec 325, I P. C — Mohavmad A’o&i, 35 Cr.L.J. 
913 ( 951), 149 I.C. 343, ALR. 1931 Oudh 165, 11 0\V.N. 693, 1931 CrC. 710, 
AIR. 1934 Oudh 251. ^Vhere the accused were diarged under see. 3021149, 1. P. C., 
for being Lable for murder of a person, tliey may be convicted under sec 323, I. P. C., 
for causing hurt fo the companion of the deceased in the course of the same transaction 
although they were not specifically charged under sec 323, I, P. C. — fogindar, A.I.R. 1931 
Lah 555, 1931 Cr.C 854 Apart from the question i.heth.cr a charge of caus.ng grievous 
hurt w.th a cutting instrument is or is not a minor otience to an offence under sec. 307, 
I P. C, when specific allegation made against the accused was that he caused hurt 
to the complainant by stabbing him with a knife and jt i.as contaned in the charge 
framed under sec 307, I P C. upon v.h.ch the trial was originally held, there could 
be no prejudice to the accused by reason of his ccnvict.on for the offence of stabbing 
the complainant with tlie knife, simply because no formal charge under sec 326, 
I. P C , was drawn up — Idris v £mf>. 43 CWN 782 An offence under sec. 211, 
I P. C , includes an cflence under sec 182, I P C , and, therefore, it is competent 
(or the Magistrate to convia under sec 182, though the accused may be charged 
under sec 211, I P. Code— 8 SLR 179, )S CrLJ 101 IVTiere the 
common object of an unlawful assembly is to commit criminal trespass, a person 
charged under sec 147, I P C, (or bong a member of an unlai.ful assembly can 
be convicted under sec 447, I P C, (criminal trespass), because the latter o/Tence 
Is a minor one and included in the former- .In#. 18 C W N 992, 15 Cr L J. 188, 22 
I.C 764. Where the charge is under sec 430. I P Code (mischief by cutting the 
embankment of a reservoir), the conviction can be under sec 426, I P. Code (mischief) 
—BanamalKS P.LT. 39, 26 CrLJ 682 

In the trial of an offence which is triable with the aid of assessors, it is competent 
to the Sess.ons Judge to convict the accu*^ed of a minor offence tliough that offence Is 
triable only by a jury — Ckangauda. 45 Bom 619, 22 CrLJ 51, 22 BsmLR 1241, 
59 IC. 195. Similarly, an accused charged under see 412, I. P. C. (triable by jury) 
can be comucicd under sec 411, I P C {triable with tlie ad of assessors) tliough not 
separately charged with the latter offence — Gulabchcnd, 27 BomLR. 1416, 27 Cr.LJ. 
650, 91 I C. 602. So also an accused chan-ed under sec 397, I P C. (triable by jury) 
can be convicted under sec 326 or 323, I P C (trable with the aid of assessors) 
though not separately charged with the latter offence— itfHfjioh/, 37 Mad 236, 17 
IC 51. AIR 1914 Mad 425, 13 CrLJ 730, Hav.a Dhobi. 39 CrLJ 155 (158), 

172 IC 780. AIR. 1937 Pat 662. 18 PLT 857, 10 RP 315, 4 BR 165. 1937 

PWN 868 

A person charged under sec 353, I P C . can be com ictcd under sec 352 or 358, 
I. P C , but it is doubtful whether he can be convicted under sec 323, I. P Code 
—Dtp Chand. AIR 1931 All 872, 3 A W R C99. 36 Cr L J 765, 155 IC 540, 1934 
CrC 1031 

A person charged with cheating in puKuante of a eon^p-raej’ can be convicted of 
cheating only when the evidence showed that the offence of chcatirg was committed 
without consDiracj— A&diif Rahliran Airavtim 37 CrLJ 753 ( 755), 162 IC. 950, 

AIR. 1935 Bam. 193, 38 BomUR 153, 1936 CrC 573 See Note 766 under the 

heading "Conspiracj.” 
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770. Cases not under this section: — A charge of raiw (sec. 376, I. P. C) 
cannot be altered into a conviction for kidnapping (sec. 366, I. P. C.), because the two 
offences involve different elements and different questions of fact, and tlie latter cannot 
be said to be minor to or included in tlie former— Sint/iarfl;)!, 8 Bom L R. 120, 3 Cr.L.J. 
240; followed in C. C. Sirkar, 3 Rang. 68, 26 CrX.J. 1119 (1120), 4 Bur.L.J. 29. Where 
the accused was charged with murder, a comiction for an offence of kidnapping from 
lawful guardianship could not be sustained — Savati Ayee, 2 Weir 302. An offence under 
sec. 202, I. P. C , is not a minor offence included in the offence under sec. 201, I. P. C ■ 
and, therefore, a conviction for the former offence cannot be had where the charge was 
under the latter section only — Rino, 5 S.LR. 123, 13 Cr.L.J. 18. A person charged with 
dacoity and riot cannot be convicted for house-trespass, the latter offence not being a 
part of tlie former — Salamul Alt, 23 \V.R. 59. Sec also Meher Sheikh in Note 766. A 
person charged with dacoity or house-breaking by night cannot be convicted of dis- 
honestly receiving stolen property; because none of the particulars which go to make up 
the offence of dacoity or house-breaking constitute by themselves the offence of receding 
stolen property; and so the latter offence cannot be considered as a minor offence 
included in the dacoity or house-breaking — Achpal, 26 Cr.L.J 1361, 89 I.C. 449, 1 Lah. 
Cas 92, A.I.R. 1926 Lah. 132. But see Balu, Ralanjal 293. A person charged with 
robbery cannot be convicted of house-breaking by night and theft in a dwelling-house, 
because all the particulars constituting tlie latter offences are not included in the 
definition of robbery with which the accused was charged— Do/a, Ratanlal 211. A person 
charged with murder cannot be convicted of robbery — WoUu, 4 Lah 373, 25 Cr L. j. 385. 

Riofmg and hurt, etc. .—Where Uie accused were cliarged with rioting, they could 
not be convicted of cntninal trespass and hurt, because none of the latter offences was a 
necessary ingredient of the offence of rioting and it was not proved that* the common 
object of rioting was crim.nal trespass or hurt— ^/ongo/u, 18 Cr.LJ. 860 (Mad.). A 
charge of noting under sec. 149, 1. P. C., docs not include as a minor offence any specific 
act of violence by an individual accused so as to auUiorise a conviction under sec. 352, 
I. P. Code— ;\/fl//« Cope, 10 PL.T. 875. A.I.R. 1929 Pat. 712, 9 Pat. 642, 118 IC. 323, 
1929 Cr.C. 584, 30 Cr.L.J. 891 (892); Kanlo. 12 Cr.LJ. 82 (Cal.). Where the accused 
is charged with being a member of an unlawful assembly and with committing grievous 
hurt by implication (secs. 149 and 325, L P. C), he cannot be convicted of the sub- 
stantive offence of causing grievous hurt under see. 325 by his individual act; because 
under no reasonable construction of this section can the substantive offence of causing 
grievous hurt individually be regarded as minor to or included in the charge under 
secs. 325 and 149, I. P. C, or causing gric\'ous hurt by implication — Pancku, 34 Cal. 
698; Madan Mandal, 41 Cak 6C2; Dasarath, 34 Cal. 325; Reazuddi, 16 C.W.N. 1077. 
Where the only charge against the accused persons was one under sec. 304, I. P. C. 
read with sec. 149, I. P. C , and they were found guilty of an offence punishable 
under sec. 326, read with sec. 34, I P. C, the conviction under sec. 326, read with 
sec. 31, I. P. C, was bad in the absence of a charge under tliose sections and it would 
be impossible to say that in such circumstances the accused persons were not misled 
in their defence — Katai Bepari v. Bmp, 44 C.W.N. 651. Contra — Theethumalai, 47 
Mad 746 (F.B ), cited in Note 766 under sec. 237. 

771. Sub-scction (2A) — Attempt : — Under this sub-section, when an accused 
is charged with an offence he may be convicted of having attempted to commit that 
offence although the attempt was not separately charged — Sadho Lai, 1 PLJ. 391, 
17 CrLJ. 272; DiUnzhurst v. Blackburn. 27 C.WJ'I. 821 (851), 25 Cr.L.J. 1313; 
Dojasuami. 18 Mad. 774. 43 ML.J. 190. 26 Cr.LJ. 755; Dhikhoii, AIR. 1934 Pat. 
£61 (563), 36 Cr.LJ. 17. 1031 Cr.C. 1215. 13 Pat. 729. 152 ! C. 282. 15 PXT. 523; 
Shto S'ara-n, AIR. 1936 Djdh 44. lOSo 0.\VJ4. 1177. 158 I C. 915. 1935 OL.R. 630, 
27 Cr.LJ. 12. 

Abtimeril : — There is a conflct of o;rinon as to whether a person charged with a 
fubstantiie offence can be convicted of abetment of that offence, when he was not 
charged with the latter offence. In Padmanabha, 33 Mad. 261; Varayal, 13 CrLJ. 223. 
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14 IC. 319; ProfuJla. 50 Cal 41 (47); SheoTtttni. 21 Cr.LJ. 44 (Pat). 54 I.C. 252; 
DaTbait. 22 CiLJ. 311, 60 IC. 999, KaTokku. 1922 M.W.N. 182, 23 Cr.LJ. 

206; Ragkya. 81 I C 959, 26 BomLR. 323, 25 Cr.LJ 1135; Hulas. 44 CLJ. 216, 
28 Cr.L.J. 2; MaJiabir, 49 All. 120, 27 CrLJ. 1118; Chand Nut, 11 BHC.R. 210; 
Ratna, 1932 M.W N., 1216 and PonriusKami Setvm, v. Emp . 39 Cr L J. 465, 174 I.C 776, 
A.I.R. 1938 Mgd. 315, 1938 MW.N. 223, 10 RJ^. 742, it has been held that it is 
improper for a Court to find a man guilty of the abetment of an offence, on a charge 
of the substantive offence only; because when a man is accused of a substantive offence, 
he may not be conscious that he wil! have to meet an imputation of collateral cir* 
cumstances constituting an abetment of it, which may be quite distinct from the 
circumstances constituting the substantive offence itself. A charge for the substantive 
offence as such gives nb intimation of a trial to be held for the abetment But in 
Joseph. 3 Rang 11. 26 CrLJ 492 (498); Pmamchand. 30 CrLJ 224. 113 IC. 881. 
A.IR 1930 Nag 145, Ind Rul 1929 Nag 33; Yeditha. 23 ML.J 772, 13 CrLJ 453; 
Samucf John. AIP^. 1935 All. 935. 1935 ALJ. 1079, 35 Cr.LJ 247, 160 I.C. 163; 
Sum; Bhan. 36 Cr L J 1438, 158 I C 618, A I R. 1935 Pesh. 67, 1935 Cr.C 449; Keher 
Singh. 11 P.WR 1921, 59 I C. 913, 22 CrLJ 161, Bhtkart, supra, and S P Ghosh, 16 
Cr.UJ 676, 30 I C. 724 (FB.), it has been said that if on the facts proved two charges 
can be framed under the provisions of sec. 236, viz , the commission of the principal 
offence and the abetment thereof, the accused can be convicted of the offence of 
abetment, though it was not separately charged against him The Calcutta High 
Cburt observes that it cannot be laid down as a universal rule that a person charged 
with a substantive offence only cannot be convicted of abetment thereof; the answer de- 
pends on the facts of each case, and it must be seen in each case whether or not prejudice 
has been caused to the accused by rjch conviction— JCadim. 112 IC 677, AIR. 1928 
Cal 466. 29 CrLJ. 1093 (1093); Debt Ptosad. 59 Cal 1192, 33 CrLJ 720, 139 IC. 
242, 1932 CrC 335, AIR 1932 Cal 455, Ind Ru! 1932 Cal 584, 36 CW.N 595 
(597); Jnanada Charan. 34 CWN 198, 57 Cal 807, 1929 CrC 595 (596), AIR 
1929 Cal 807; Indar Chand, 42 Cal 1091 (1133). The same xiew has been talen m 
Khuman, Ind Rul 1931 Oudh 289. 132 IC 529, 1931 CrC 634. AIR 1931 Oudh 
274, 8 OW.N. 755, 32 CrLJ 905 ( 907, 903) and Miiho. AIR 1934 Sind 89 (91). 
28 SLR. 12. ALR. 1934 Sind 88. 151 IC 976, 1931 CrC 748 

There would no doubt be cases where abetment is only a minor offence as compared 
with the substantive offence But where the facts which would constitute the offence 
of abetment are quite different from the facts which would constitute the offence of 
manufacturing counterfeit com, the Magistrate is not justified m convicting the accused 
of being an abettor, although he has been charged with being the prinapal in the manu- 
facture of counterfeit com — Dhanpat Rai v Emp. AIR. 1940 Lah 112, 42 PLR. 12, 
41 CrLJ 540. 188 IC. 61. 

An accused may be eonvicled of a substantive offence though he was charged only 
Kith abetment of that offence; sec Lai Chand, 1912 P.WR 17, 13 CrLJ 252, 14 IC. 
604, 44 PLR 1912 See also Suraj Bhan. supra The con\-ers'on by the Appellate 
Court of a conviction from one under secs 430 and 114 to one under sec 430 read with 
see. 34, I P. C., is not illegal-^flwtfliira. 33 CrLJ 753 (755). 131 IC 458. 1930 
M.WN. 1041, 1931 CrC 321, AIR 1931 Mad 225, Ind Rul 1931 Mad 522, 35 
MLW. 98} SuToj Bhan, supra 

772. Sub-section (3): — W’hcn nmor offence requires complaint - — Sec s’Jb- 
section (3). A person charged with one offence cannot be convneted of a minor offence, 
if the latter offence requires a corrjffamt by a particular person mentioned in secs. 193 
and 199. Thus, a prosecution for the offence of adultery requires a complaint by the 
husband (see sec. 199), and, therefore, a person charged with rape or abduction cannot 
be convicted of adulterj', in the absence of a coftiplaml by the husband— A'of/u, 5 All 
233 ( 235); Cheman. 29 Cal. 415 (416); Bangaru Asari. 27 Mad. 61 (62); Isap 
Mahomed, 31 Bom 218 (220); Iman Khan. 14 BomLR 141, 13 Cr.LJ 287 (2SS). 
put see Note 654 under sec. 199, 
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773. Powers of Appellate Court and High Court: — ^Thc poTvers under 
this section may be exercised by Appellate Courts; an Appellate Court can alter a 
conviction for a major offence into a conviction for a minor offence —Haniiman, 20 A LJ. 
2!3, 23 CrLJ 198, A.I.R 1922 AIL 143. 

Where the jury acquitted the prisoners of certain offences and found some other 
facts upon which the jury could have convicted them of some other offence, but did not 
convict, the High Court has power to convict the prisoners of the latter offence— ffarai 
Mirdka, 3 Cal. 189. 

What persons may be 239. The follozviiig persons may be 
charged jointly. charged and tried together, namely : — 

(a) persons accused of the same offence committed in the 
course of the same transaction; 

(b) persons accused of an offence and persons accused of 
abetment, or of an attempt to commit such offence; 

(c) persons accused of more than one offence of the same 
kind xvithin the meaning of section 234 committed by them jointly 
within the period of txvclvc months; 

(rf) persons accused of different offences committed in the 
course of the same transaction; 

(c) persons accused of an offence which includes theft, 
CA'tortion, or criminal misappropriation, and persons accused of 
receiving or retaining, or assisting in the disposal or conceal- 
ment of, property possession of which is alleged to have been 
transferred by any such offence committed by the first named 
persons, or of abetment of or attempting to commit any such last 
named offence; 

if) persons accused of offences under section 411 and 414 
of the Indian Penal Code or cither of those sections in respect 
of stolen property the possession of xvhich has been transferred 
h\ one offence; and 

(u") persons accused of any offence under Chapter XII of 
the Indian Penal Code relating to counterfeit coin, and persons 
accused of any other offence under the said Chapter relating to 
the same coin, or of abetment of or attempting to commit any 
such offence; 

and the provisions contained in the former part of tliis 
Chapter shall, so far as may be, apply to all such charges. 

Change: — ^This section has been redrafted by sec. 65 of the Cr. P. Amendment 
Act. XVIIl of 1923. Dill the actual change brought about by this amendment is the 
addition of clauses (c>, (c), (I) and (g). The illustrations have been repealed by the 
amendment. 

774. Scope nnd Application: — See KmamaUi Gulamalli in Note 733A, and 
Babtilcl ChouU-am V. Kinz-Hml*. in Note 778. This scaion hjs down certain general 
principles for the combination of charges in a joint trial of several persons. The 
object of these principles is to avoid the hVclihood of bewildering the accused in their 
dc'cncc by having to meet many disconnected cliarges and of endangering the prospect 
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of a fair trial by the production of a mass of wdcnce directed to many matters tending 
by Its mere accumulation to induce an undue suspiaon against the accused persons — 
Sanuman. 19 ALJ. 392, 22 CrLJ. 641 The general principle is that it is alwa^’s 
necessarj* to justify a joint trial and to point out provisions under which it can be held. 
'Separate trial is the rule and the joint trial is the exception and such a jo'nt trial can 
only be justified if the provisions of sec 239, Cr. P C , can be applied — Bhaggan, 
3S CrLJ. 602, 154 I.C. 901, 1935 O.W.N 408, AIR 1935 Oudh 327, 1935 Cr.C. 684, 
1935 OLR. 210. It is always for the prosecution to justify a joint tnal A separate 
trial is the rule and a joint trial is the exception — Durga Pxosad, 20 ALJ. 981, 24 
CrLJ. 149, 71 IC. 501. A.I R 1923 All. 126, 45 All 223 (224); Caneshi La], 24 
CrLJ. 155. 71 IC. 507, 20 A.LJ. 967, AIR. 1923 All 88. 

The clauses of sec. 239, Cr P. C.. are mutually exclusive in the sense that they 
cannot be added one to another so as to bnng some of the persons charged under one 
clause and some under another and so to put them upon their trial all together at 
one and the same time, but they are not mutually exclusive in the sense that persons 
accused of an offence and persons accused of abctmuit or of an attempt can only be 
tried at one trial because their case comes under cl (b) Their case might for instance, 
come under cl (d). Clause (e) refers also to attempts or abetments of offences within 
the meaning of sec. 234 and sec. 239 (c) It is now amended to include attempt; 
but if more than one person are to be tried and charged together, their case must be 
brought within one of the clauses of sec 239. Cr P C, before they can be tried 
together, or the Inal is contrary to law — Cliwharmol NiTmoWos v. Emp., 39 Cr.L.J. 
881 (884), 177 IC 280, 11 RS 53, AIR. 1938 Sind 164 

IVhenever the applicability of sec. 239 is doubtful, it is far better it should not 
be applied and that accused should be tried separately— So»i«dlo;i. 27 CrLJ. 1381 
(1383). 93 IC 597. 51 MLJ 692. 24 MLW 948, AIR 1927 Mad 177, 38 MLT 
37; Nga Htvie, AIR 1936 Rang 474. 38 CrLJ 183, 166 IC 419, 1936 CrC. 964, 
9 RRang 253 But it is wrong to acquit an accused against whom a Prima )oc\c 
rase has been made out by the prosecution evidence, merely because of this technical 
dfHculty — Po Utwe, supra Joint Inals, except where they are dearly authorised 
by the law, do not save time m the long rjn and further the ends of j'ustice. IVhere 
the legality of a joinder of charges is doubtful, the correct course is to hold trial 
clearly authorized by the law — Abdut Rahnn. 32 CrLJ. 611, 130 I.C 796, A.IR. 1931 
Pat. 102. 12 P.L.T. 12. Ind Rul 1931 Fat 204, 1931 CrC 230 

This IS the last exception to sec 233 which lays down the general principle that 
every offence must be charged and tried separately. This is the only section which 
authonses a joint trial of scvaal persons under Uie c rcumstanccs specified in this section. 
Except in all cases falling under this section, a joint tnal of several accused renders the 
trial invalid — Balivant SnigA, 4 MLR 71. 8 CrLJ 11, the trial thus taking place is 
net a mere irregularity whidi can be cured by the provis'ons of sec ^7—Lochchu, 
1 OL J 141, 15 CrLJ 420, or by any waiver or consent of parties or their pleaders — 
Hussem Baksk, 6 Cal. 93. But where the uregulanty. if any, in the joint trial of 
several persons at one and the same trial is not one wh.ch in the actual facts of the 
case caused any prejudice to the accused or by itself entailed anj failure of justice, 
it is no ground (or quasK-ng the proceeding the more so, when no protest or ccmpIaT.t 
IS made by or on behalf of the accused against the coarse adopted by the Magistrate 
— Sanyasi Cam v. Errp , 38 Cr L J 1018 (1019). 171 I C 183. 10 R C 23a, A I R 1937 
Cal 269, Rash Bchaii Shau) v Emp, A.IR. 1936 Cal 753, 16S IC 637. 1925 Cr.C. 
1043, 41 C W.N 225, 33 CrLJ 545, 9 RC. 853 MTierc a person accused of murder 
is tried j'ointly with others also for conspirac> to comm t daco.ties. there is every 
probability that the jur^- would be infl-aenced in each C3«e against him by the ex’idence 
not strictly relevant to the murder charge introduced by the tnal under sees. 120B, 
395, I. P Code The joint tnal would prejudice him but not others who are tr.cd 
for conspiracy only— tfnd 

This section confers a discretion upon a Magistrate to try persons accused of an 
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offence before him either jointly or separately. That is clear from the expression "may" 
whidi appears in this section. But at the same time it cannot possibly be disputed 
that the discretion vested in the trying Magistrate is to be exercised by him judicially, 
and according to certain well established prinaples. The process of splitting up a case 
in order to enable the prosecution to examine an accused as a witness against a co-accused 
pcrson’is not a proper excrase of discretion — Dlioliomal Karoomal, 37 Cr.L.J. 716, 162 
I.C. 863, A.I.R. 1936 Sind 47, 1936 Cr.C. 319 But see Karamalli Gulamalli below 
under the heading “Case: — Splitting up of.” See also Note 1304. 

Where each of two persons accused is throwing blame on the other, sec. 239 is not 
inapplicable to such cases — Afahbub AU, 12 CrLJ. 266, 10 I.C. 331, 168 P.L.R. 1911, 
37 P.W.R. 1911 (Cr.). But it is no part of the duty of the prosecution to call defence 
vdtnesses and if the case is put in sudi a way that some of the prosecution witnesses 
are also defence witnesses, then the accised should be tried separately— Wga Mya Se'in 
V. The KinZ, A.I.R. 1937 Rang 512, 172 IC 868, 39 Cr.L.J. 198, 10 R.R. 284; Nga 
Sar Kee v. The King. A I R 1939 Rang 390, 41 Cr.L.J. 153, 185 I.C. 303. See also 
Dalsuk Roy AganvaHa v. Emp., 25 Cr.LJ. 807, 81 I.C. 343, AIR. 1925 Cal. 248 and 
Keshowdas, 35 Cr.L.J. 205, 146 I C. 936, A I R. 1933 Sind 390, 1933 Cr.C. 1430. 

This section applies to trials and not to inquiries Therefore, in a joint commilment 
of several accused it is not necessary that the conditions of this section should be fulfilled 
—Nelluri Chencta. 42 Mad. 561, 36 M.L.J. 295, 20 CrLJ. 379. The sections of the 
Cr. P. C., relating to joinder of charges, viz , 233 to 239, refer to trial of the accused. 
The ruling of the Privy Council m Subrahmamya Ayyar's case (25 Mad. 61) cannot be 
extended to preliminary inquiries held by Magistrate committing a case to the Sessions 
Court, so as to render the commitment illegal owing to misjoinder of offences or of 
offenders in the preliminary inquiry— CoviWu, 26 Mad. 592. 

Legality of joint trial depends on the accusation and not on the result of the trial— 
Ram Ras. 35 Cr.LJ. 1349 (1354), 151 1C. 442. 1934 Cr.C. 130, 1934 ALJ. 852, 
A I.R. 1935 All. 61; Dallo Hanmant. 2 CrXJ. 578, 7 BomL.R. 633, 30 Bom. 49 (54); 
Babuttto Tatyarao, A.I R. 1936 Bom. 379, 38 BomLR. 946; Capala Raghunath, A.I.R. 
1929 Bom. 128, S3 Bom. 344, 31 BomLR. 148, 30 Cr.LJ. 588, 116 IC 243; Abdul 
Salim, 49 Cal. 537; Abdul Rahaman, 3 Rang 93 (105); Mohammad Yakub, 33 CrLJ- 
373; Kali Kumar v. Nauab Ah. 30 Cr.LJ. 619, 116 I.C. 369. A.I R. 1929 Cal 160; 
Ramaraju. 32 Cr.LJ. 30 (31). 127 I.C. 654. 1930 M \V.N. 377, A.I.R. 1930 Mad 

857, Ind. Rul 1930 Mad. 1038, 53 Mad. 939. 32 M.LW. 891. 59 MLJ. 954, 1930 
Cr.C. 1033; Balumal Hotchand, 39 Cr.LJ. 890 (892), 177 I.C. 346, A.I.R. 1938 Smd 
171; Rash Behari Shaw. A.I.R. 1936 CaL 753 (761), 41 C.WJ4. 223, 38 CrLJ. 545.- 
168 IC. 657, 9 RC 853, 1936 CrC. 1013; Sanyasi Gain. 38 Cr.LJ. 1018, 171 IC. 
183, 10 R.C 235. AIR. 1937 Cal. 269; Abdullah. 27 CrLJ. 193 (195), A.I.R. 1924 
All. 233, 92 IC. 145; Satya Narain Mahata v. Emp.. 29 Cr.LJ. 1022 (1024), 55 Cal. 

858. 112 I.C. 350, A.I R. 1928 Cal. 675, 32 C.WJ4. 319; Natku Chaudhury v. Emp. 
41 Cr.LJ. 452 (453), A.I.R. 1940 PaL 499, 6 B.R, 461, 187 I C. 361, 1910 P.W.N. 
454; Bhagolclal v. Emp.. A.I.R. 19f0 Nag. 249 (250), 1940 N.LJ. 309, 189 I C. 382. 
41 Cr.LJ. 734; pro%idcd, of course, the accusation is real and not a mere excuse for 
a joinder of charges that would not be oUierwise permissible— Sotyanaroyana. 1933 
M.WN. 528; Gam Mallu Dora alias Mallaya, 26 Cr.LJ. 1513, 49 Mad 74, 90 IC. 
297, A.I.R. 1925 Mad. 690, 48 MLJ. 308. 1925 M.WJ^. 192; Sanyasi Cain, supra 
The pronsions of th’s section are intended to deal with the position as it exists at 
the lime of charge, and not with the result ol the tnal — Supdt. & Ran. oj Legal Affairs. 
Bengal V. Raghulal, 39 C.W.N. 741 (743), 62 Cal. 946, 37 Cr.LJ. 728, SRC. 675. 
162 I C. 913; Abdullah. 27 Cr.LJ. 93. 

Section 239, Cr. P. C., admits of the joint trial when more persons than one are 
accused of different offences committed in the same transaction. It suffices for the 
purpose of justifying a joint trial that the accusation alleges the offences committed 
by each accused to have been commiltcd in the same transaction — Dallo Jlanmanl, 
supra. So long as the accusation against all the accused persons is that they carried 
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out a single scheme by successive acts, the necessary ingredients of a charge regarding 
the one transaction would be fulfilled, and the fact that the conspiracy was not 
established, would not vitiate the trial as regards those acts for which the evidence 
was sufficient for proof — Gopala Raghunath, supra. In this connection Lord Wright, 
J. obser\’es: “To put it more exactly, is it enough if the conspiracy is to be found 
in the accusation or must it be found in the eventual result of the trial ’ Is the 
relevant point of time that of the accusation, or that -of the eventual result? For the 
former view there is an unbroken series of authorities in the Indian Courts, but the 
matter has not until now come before the Judicial Committee and must now be 
decided by them. It is a question of principle, or, perhaps more correctly, construction 
Their Lordships are of opinion that the view adopted in India is correct, as the High 
Court have held in the present case. The clause [ie, sec. 239 (d), Cr. P. Code) 
deals with three matters, accusation, charge, trial It says nothing about verdict. 
The condition is expressed in the words "persons accused of different offences etc." 
It does not say “rightly accused'* or “accused and convicted." It is on the basis 
of what appears on the face of the accusation that the Court may proceed to charge 
and try — Babulal Choukhani v Ktng‘Emp., A.IR 1938 P.C. 130 (133), 65 I.A 158, 
32 S.L.R 476. 1938 OLR 189. 1938 OA. 398, 1938 MW.N 505, 19 P.L.T. 343, 
1938 A LR. 309, 10 RPC. 250, 4 B.R 490, 39 Cr.L J 452, 67 CLJ 161. 40 Bom.L.R. 
787, 42 C.W.N. 621. 1938 A.CrC 27, 1938 OW.N. 416, 1938 AL.J. 382, 174 IC. I, 
1938 A.W.R. (PC) 116, ILR. (1938) 2 Cal 295. 1938 P.WN 320. (1938) 1 ML.J.^ 
647 (P.C). The relevant point of lime in the proceedings at which the condition as to 
sameness of transaction must be fulfilled is the time ol accusation and not that ol the 
eventual result— Parmanand v. Emp. AI.R. 1940 Nag 340 (343), 1940 N.LJ. 459. 
See also Provineiai Govt , C. P <6 Betai v. D'lnanath, AIR. 1939 Nag 263, 1939 N L.J 
373. 41 CrLJ 27. 184 IC 412. 1 L.R 1939 Nag 644 

A Court of Appeal or Revision m dealing with a question of misjoinder must 
look to the position as it appeared when charges were framed But it does not follow 
that a Magistrate must aait till the stage ol Itaming charges behre he mahes up 
his mind whether to split a case up Such a course is most inconvenient, and it should 
ordinarily be possible for a Magistrate to deade the question of joinder after the case 
has been opened by the Public Prosecutor — Akhtl Bondhu Roy v Emp, 39 CrL.J. 
596 (599), 175 IC. 409, AIR 1938 Cal 258. ILR (1938) 1 Cal 588 See also 
Sanyani Gain, supra ' 

^Vhere the accused persons are being tried together under sec 239, it is possible to 
have an alternative charge against one of those accused persons There is no necessity 
to read secs. 239 and 236 in such a way as to produce a different result — Tola Afeah, 
56 Cal 1106, A I.R. 1926 Cal 298. 30 CrLJ 1015. 119 I C 139 

This section cannot give junsdirtjon to a Magistrate who has not jurisdiction under 
the provisions of any of the sections in Chap XV of the Cr P C s in other words, the 
point may be put in this way —If a conspiracy is entered into in Distnct A and acts 
are comrmtted m pursuance of the conspirac>' in District B, the Magistrate of District 
A can try the conspiracy but cannot try the accused m the same tnal for acts committed 
outside his district— Pissejwur. 28 CWN. 975. 26 CrLJ 207, 83 IC 911 See 
Note 560. 

This section is applicable to inquincs under Chapter VIII The mam pnnciples 
applicable to a criminal trial regarding joinder of charges and the joint Inal of accused 
persons are also applicable to proceedings under Chapter VTII — Pion Kuskna, 8 C.W*4. 
180 (181)5 Baehu Alolla v. Sia Ram, 14 Ca! 358; Hubdar. 10 0\V.N. 325. 1933 CrC 
557, 34 Cr.L J 852, 144 I C. 944, A LR 1933 Oudh 251; ftbdul Kadtr. 9 Aa 452 And 
a j'oint inquiry of several persons under Ch. VHI may, according to the circumstances of 
the case, be a mere irregularity curable by sec. 537 — Baehu Molla. supra; Abdul Kadtr, 
supra; or a grave illegality rendenng the proceeding in\-aLd — Pian Krishna, supra; Caiba, 
Ratanla) 585 (586) See Note 290. 

Again, this section does not apply to trals of cross-cases. The tnal of the accused 
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in the two cross-cases ought to be .separate. But a simultaneous trial is not altogether 
invalid but somewhat irre^lar— Safiadcb. S C.W.N, 344? Chokowu v. Mali,'‘13 CLR. 
275 See Note 749 ' . ^ 

If persons can properly be charged and tried together under sec. 239,- Cr P. C., 
there is nothing to prevent other charges being added against one' or more of such 
persons if the addition of such charges is permissible by the Code-^Msruthi, 37 CrL J. 
794 '(800), 163 I.C. 253, A.I.R.’ 1936 AIL 337, 1936 'A.LJ. 518, 1936 Cr.C. 401. 
following Niranjan, 1934 ALJ. 658. 150 I.C 1140, AIR. 1934 All. 811, 1934 Cr.C 
995. 35 Cr.LJ. 1224, Tota A/eafi.'SS CaL-1103, 119 I.C. 139, A-ITI. 1929 Cal. 298, 30 
Cr.LJ. 1015, Ind. Rul '1929 Cal 747 and'dissenting from Ram Sahai, 19 ALJ. 610, 
61. 1 C. 525, 22 Cr LJ. 397 and Ram Ptosad. 19 A.L.J. 796. 63 I.C. 449, A I R. 1921 All 
246. 22 CrL.J. 657. ■ ' • ' - ' ' - 

' Case:— (a) Spiitling'up of. — Section 239, Cr. P. C, is an' enabling section. 
The Magistrate lias a discretion to'order a separate trial. The Magistrate does not 
act unjudicially, in ordering a separate trial of a' co-accused, even though the avowed 
object of the prosecution is to enable. him to give evidence — Karamallt CulamalH, 40 
CriJ. 118 ,(120)^178 1C. 706, AIR. 1038 Bom 481, 40 BomLR. 1092,,I.L.R. 
1939 Bom; 42. , But see DhoUomat Karoomat. 37 Cr.LJ. 716, 162 I.C. 863.'A.IJ?. 
1936 Sind 47, 1538 Cr.C. 319, quoted above in para. 51 under Note 774. llTiere in a case 
of conspiracy to commit criminal, breach of trust 'and cheating the'Ma’gistrate, at the 
lime 'of the framing of the‘ charge,' finds that iri 'order to avoid probable prejudice 
‘to the accused persons by a misjoinder of charges it is desirable that the case should 
be split up into separate^ ones against .groups of accused and separate trials held and 
accordingly form's two groups of the accused persons and orders a de novo trial of the 
second ’group, held thal'in the drcumstances the Magistrate acts rightly in the' exercise 
of his inherent power in ordering a de novo trial.*‘and that there is "no reason 'to' set 
aside his order — AkhU Bandhu Ray v. Bmp., 39 Cr.LJ 596, 175 I.C. 409, AI.R. 1938 
Cal 258, I.LR. (1938) 1 Cal ‘588 Se^'z\%o'Mayadhar PoOial, 40 CrLJ. 625 (627), 
181 I C, 1001, 20 P.L.T 420? Jagadish Prosed Basu v. Bmp.. 40 CrL.J. 90, 11 R.C. 382, 
■43 C W.N. 23, 178 I C 576, A.I.R 1938 Cal. 697. See Notes 759 and 783. 

(b) Consolidation of.— ;Where. in'a case under 'setMOl, I. P. C., a 'number 
o' independent charge-sheets arc originally filed against the accused and two Sessions 
case. However, in considering whether the revision petition should be allowed on that 
trials and to frame only one charge, but convenient and proper? for,’ if all the accused 
are members of one gang, they 'ought to be tried together in one trial — ATumugam v. 
Fmp. 40 Cr.LJ. 355 (357); AI.R. 1938-Mad. 858 ( 861).' 1938 M.W.N. 593. 48 
M.LAV. 639. . - • 

Where there are three cases.' those three cases should be kept distinct, e%'idence 
let in each ca«: scparatly, and conclusions drawn on the evidence let in each particular 
case. However, in considering whether Jhe revision petition should be allowed on the 
ground, one has to consider whether the petitioners suffered any prcjud'ce by the three 
« 2 «cs bring clubbed together. In most cases of improper clubbing together of cases, 
it would undoubtedly be held that the accused had suffered prejudice by being called 
upon to meet three cases at the same time, but where it was only necessary to produce 
a few documents and to examine one witness, it could not be said that the petitioners 
were prejudiced in their defence by such irregular procedure — Mustafa Sahib, 39 CrLJ. 
935. 177 I.C 737. 1933 M.WA'. 855, (1938) 2 MLJ. 382, 48 M.L.W. 350, A-I.R. 
1933 Mad. 910. 1933 MCr.C 155 

- 775, Dause (a) — ^“Persons accused of ibe same ofTence”: — The words 
'•amc offence’ imply that both the accused should have acted in concert or association; 
and. therefore, where the alleption wa? (hat either one or the other committed the 
crime. Uiis section does not apply and the two accused must be tried separately — 
Aziti.iiddin. 6 Bur.LT, 191, 7 LOR 68, 14 Cr.LJ. 563. Where it is merely shown that 
part of the stolen property was found in the possession of one person, and another part 
was found in the possession of another, it wwuld probably be illegal to try the two men 
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lofcthcrj but if the two men were acting in eoneert in retaining and concealing the stolen 
property and were in joint control of the stolen property, their joint trial would not be 
ilksal—Jadtoiondan, 1 PLJ 64, 17 CrXJ. 234; Musat Khamat, 1 P.L.T, 431, 58 I.C 
341 (343), 21 CrL J. 757 Two persons found in possession of stolen properties cannot 
be tried together on a charge under sec. 411, I P. C., where there was no suggestion 
that either or both of them were the original thieves, and the only connecting link 
between them was that each of them retained some property stolen from the same 
complainant — Moo!an,'2(i ALJ 563, AIR 1922-All. 4S9 Unless the receiving of 
stolen property is joint, persons cannot be tried jointly under this section for receiving 
stolen property, merely because the goods were stolen in one theft, inasmuch as the 
acts of receiving in such a case by different persons on different occasions at different 
places are not only different offences but different transactions in themselves — Balgovind, 
17 Cr.L.J. 477 (All); Abdul Majid, 33 Cal 1256 (1257), 10 C.W.N. 912; Jman. 19 
ALJ. 815, A I R. 1921 All. 206, 23 CnLJ. 409. But see 6 Pat, 583, cited in Note 781 
under clause (f) below. 

Where two persons were charged with criminal misappropriation with respect to a 
certain sum of money, held that there was a misjoinder of charges because it is impossible 
to hold that two persons can be guilty of mi^ppropriation of the same parcel of money. 
The charges against them must be of misappropriation by one accused and abetment by 
the other It is also open to the Court to frame the charges against each of them in the 
alternative, tc. of nrsappropriation or of abetment — 16 CWN, 600 ($02), 
13 CtL.J 506 (507), 15 IC 650; Meeuah. 8 Rang. 632, 32 Cr.LJ. 930 ( 932), 1931 
Cr.C 378. A I.R 1931 Rang 90. 132 I C 548. Ind Rul. 1931 Rang ISO. 

There is nothing in the section specifically slating that as regards one or more of 
the persons accused, there should be no application to that person or persons of the 
previous section such as sec 234 Therefore, where a charge under sec, '411, 1. P. C.; 
was framed against sev'cral accused and two other distinct charges under sec, 411) 
I P. C, was framed against only one of them, held that sec. 239 dtd not exclude the 
procedure adopted by the Magistrate and that there was no illegality In the trial—* 
Nirnnjan. 35 CrLJ. 1224. 150 IC 1140, 1934 ALJ 658. AIR. 1934 All. 811. 1934 
CrC. 996 

$ame Uansaelion •—See Note 7S6 under sec. 233 The word ''transaction" must 
not be interpreted in any special or artifiaal or conventional or technical way, but as 
it is ordinarily used by men of education and common sense. If you cannot speak of a 
senes of events as a transaction in the ordinary sense in which that word is used, you 
cannot try a number of persons together In respect of those events by attributing a 
special and unusual meaning to the word— Com Mdllu, 49 Mad 74, 26 CrUJ 1513 
(1521). The usual tests applied to decide whether different acts are parts of the same 
transaction are prorimity of time, unity of place, unity of purpose or design and conti- 
nuity of action. It is not necessary that all of them should be present to make the 
several incidents parts of the same transaction. Umty of place and proximity of time 
are not important tests at all; but the main test is unity of purpose. If the various 
acts arc done in pursuance of a particular end m \-iew and as accessory thereto, they 
rray be treated as parts of tlie same transaction — Gam MaQu, supra; C. Venlatadri, 
33 Mad 502, 11 CrL.J. 258. The expresaon "same transaction" must be understood as 
including both the immediate cause and effects of an act or event, and also its colloca- 
tion. or rele\ant circumstances, the other necessary antecedents of its occurrence, con- 
nected with it. at a reasonable distance of time, space, cause and effect — Rmg. 53 Bom. 
479, 1929 Cr.C. 114 (121). For a joint trial under sec. 239, identity of purpose is 
sufficient Community of purpose in the swisc of nmpiraey is not in any way neces- 
sary, though if it is present, its presence, will be a further element supporting a finding 
that the offences are committed in the same transaction — Rahuzzaman v. Chhotey Lai, 
s'jpta. Where the presecution case alleges association and community of purpose among 
the accused, their joint trial is permissible. For sec. 239, Cr. P. C, it is enough if the 
different offences are committed in the course of the same transaction. The criterion 
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in the two cross-cases ought to be .separate. But a simultaneous trial is not altogether 
invalid but somewhat irregular— SffAadcb, *8 CW.N. 344; Cbokouii v. il/a//,’ I3 CJLR. 
275 See Note 749. ' . 

If persons can properly be charged and tried together under’sec. 239,-Cr. P. C., 
there is nothing to prevent other diarges being added against one or more of such 
persons if the addition of such charges is permissible by the Codt^Maiuthi, 37 CrL J. 
79r-{800), 163 I.C. 253, A.I.R 1936 All 337,- 1935 ALJ. 518, 1936 CrC. 401. 
following ATircrt/an, -1934 ALJ. 658. 150 I.C. 1140, A I.R. 1934 All.' 811. 1934 CrC 
996, 35 Cr.XJ. 1224. Tota A/ech.'SB CaL- 1106, 119 I.C 139, APR. 1929 Cal 298, 30 
CrL3. 1015, Ind. Rul.’1929 Cal -747 and' Assenting from Rom Soliai, 19 ALJ. 610, 
61, 1 C. 525, 22 CrL.J. 397 and Raw Piosad. 19 Ai J 795, 63 I.C. 449. A I R. 1931 All 
246, 22 CrL.J. 657. - • ’ - ' • _ ' ' - ' 

Case:'-L(a) Splittmg’up of. — Section 239, Cr. P. C, is an' enabling section. 
The Magistrate lias a discretion to order a separate trial. The Magistrate does not 
'act uniudicially in ordering a separate trial of a co-accused, even though the avowed 
'objscl of .the prosecution is to enable him to' give evitience — Kaietmalh GulamaUi, 40 
Cr.L.J.'118 (12Q), 178 IC. 706, A.I.R. 1938'Bom. 481, 40 BosnLR. 1092. I.L.R. 
1939 Bom 42. But see Dholiomal Karoopial, 37 Cr.LJ. 716, 162 IC. 853, ^A.I.R. 
1935 Sind 47, 1936 Cr.C 319,' quoted above in para. 51 under Note 774. Where in a' case 
of conspiracy to commit criminal, breach of trust and cheating.'the“MagTstrate, at, the 
time of the framing of the' charge, finds that in order to avoid probab/c prejui'ce 
to the accused persons by "a misjoinder of charges it is desirable that the case should 
be, split up into separate, ones against, groups of acarsed and separate trials held and 
accordinglj? forms two' groups of the accused persons ’and^ orders a de ~novo trial of the 
second ‘grdup, Arid thafin the' circumstances the Magistrate' acts rightly in^tbe wetd^ 
of his inherent power in ordering a de hevo Irial.'^aTid that there is rio reason to set 
aside his order — Afcftil Bandbu Ray v. Bmp., 39 Cr L J. 596, 175 I C. -409, A.I.R. 1938 
Cal 258, ILR (1938) I Cal.-588. See’also A/hyodftar PolUal. 40 CrL.J. 625-(627), 
181 I C 1001, 20 P.L.T. 420( Jagadisk Prasad Basu v. Emp., 45 Cr.L.J.' 90, 11 R.C. 382, 
43 C W N 23, 178 I.C. 576, A I.R. 1938 Cal 697. See Notes 759 arid 783 

(b) -Consolidlatton of.— Where, in’a case under ’sec.'401, I. P.' C., a number 
of independent charge-^ects are "originally filed against -the accused and two Sessions 
Case However, In considering whether the revision "pe’titlo^n should be allowed on that 
trials and to frame only one charge, but convenient and proper; for, "if all the accused 
are members of one gang, they 'ought td be* tried together in one trial — Arumugam v. 
Bmp. 40 CrLJ, 355 (357); A.I.R 1938 Mad. 858 ( 881),’ 1938 M.W.N. 595, 48 
ML, W, 639. - - . , ' ^ ; 

Where there arc three cases, those three cases should 'be hepl' distinct, evidence 
let in each case separatly, and conclorions drawn on the evidence let in each particular 
case. However, in considering whether the revision petition should be allowed on the 
ground, one has to consider whether the petitioners suffered any prejudice by the three 
cases bung clubbed together In most cases of improper clubbing together of cases, 
it nould undoubtedly be held that the accused had suffered prejudice by being called 
upon to meet three cases at the same time, but where it was only jiecessary to produce 
a few documents and to wamine one witness, it could not be said that the petitioners 
Vert prejudiced in their defence by such irregular procedure — Muilofa SaJitb, 39 Cr.LJ. 
935. 177 I.C. 737. 1938 hL\V.N. 855, (1938) 2 M.L.J. 382, 48 ML.W. 350, ALR- 
1938 Mad. 910, 1938 M CrC. 155 

775. Clause (a) — ^'Persons accused of the same offence”: — ^The words 
'same offence’ imply that both the accused should have acted rin concert or association; 
and. therefore, where the allegation was ihat'cifftcr one or the other committed the 
Crime, this .wetion docs not apply and the t\«) accused must be tried separately — 
Aiimuddin, 6 BurJ-T. 191, 7 L.B R. 68, 14 Cr.L J. 563. Where it is merely shown that 
part of the stolen property was found in the possession of one pcrson,"ahd another part 
\~z% found in the possession of another, h would probably be illegal to try the two men 
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logetherj but if the two men were acting in concert in retaining and concealing the stolen 
property and were in joint eontrol of the stolen property, their joint trial would not be 
Kegdi—Jadunandan, 1 PLJ. 64, 17 CrXJ. 234; Musai Khamal, 1 P.L.T. 431, 58 I.C 
341 (343), 21 CrL J. 757. Two persons found in possession of stolen properties cannot 
be tried together on a charge under sec. 411, I P. C, where there was no suggestion 
that either or both of them were the original thieves, and the only connecting link 
between them was that each of them retained some property stolen from the same 
complainant — A/oosan, '20 AL.J 563, AIR, 1922 » All. 459. Unless the receiving of 
stolen property is joint, persons cannot be tried jointly under this section for receiving 
stolen property, merely because the goods were stolen in one theft, inasmuch as the 
acts of receiving in such a case by different persons on different occasions at different 
places are not only different offences but different transactions in themselves — Balgovtnd, 
17 CrL.J. 477 (AlH; Abdul Majid, 33 Cal. 1256 (1^). 10 C.WN. 912; Jiwan, 19 
A L J S15. A I.R. 1921 A». 206. 23 Cr.L.J. 409. But see 6 Pat. 583, cited in Note 781 
under clause (f) below. 

'^Tiere two persons were charged with criminal misappropriation with respect to a 
certain sum of money, held that there was a misjoinder of charges because it is impossible 
to hold that two persons can be guilty of misappropriation of the same parcel of money. 
The charges against them must be of misappropriation by one accused and abetment by 
the other. It is also open to the Court to frame the charges against each of them m the 
alternative, ie., of misappropriation or of abetment — CtTwar, 16 CW,N. 600 ( 602), 
13 CrLJ. 506 (507). 15 IC 650, hUeuah. 8 Rang 632. 32 Cr.LJ 930 (932), 1931 
Cr.CX378, A I.R 1931 Rang 90. 132 IC 548, Ind Rul. 1931 Rang. ISO. 

There is nothing m the section specifically stating that as regards one or more of 
the persons accused, there should be no application to that person or persons of the 
previous section such as sec 234 Therefore, where a charge under sec 411, I P. C, 
was framed against several accused and two other distinct charges under sec 411, 

1 P C , was framed against only one of them, lieM that sec 239 did not exclude the 
procedure adopted by the Magistrate and that there was no illegality m the trial— 
A7ra«;aii, 35 CrLJ 1224. 150 I C. 1140. 1934 ALJ 658, AIR 1934 All 811, 1931 
Cr.a 996. 

Same tTansaclion • — See Note 756 under sec 235 The word "transaction” must 
not be interpreted in any special or artificial or conventional or technical way, but as 
it is ordinarily used by men of education and common sense If you cannot speak of a 
scries of events as a transaction in the ordinary sense in which that word is used, you 
cannot try a number of persons together in respect of those events by attributing a 
special and unusual meaning to the word— Cam Mallu, 49 Mad 74, 26 CrL.J. 1513 
(1521). The usual tests applied to deade whether different acts are parts of the same 
transaction are proximity of time, unity of place, unity of purpose or design and conti- 
nuity of action It is not necessary that all of them should bo present to make the 
several incidents parts of the same transaction. Unity of place and proximity of time 
are not important tests at all; but the mam test is unity of purpose. If the vanous 
acts arc done in pursuance of a partirubr end in view and as accessory’ thereto, they 
may be treated as parts of the same transaction— Cam Jl/otlu. supra; C. V’enkaladrt, 
33 Mad 502, 11 CrL.J 258 The expression "same transaction" must be understood as 
including both the immediate cause and effects of an act or event, and also its colloca- 
tion, or relevant circumstances, the other necessary antecedents of its occurrence, con- 
nected With It. at a reasonable distance of time, space, cause and effect — Ring. 53 Bom. 
479. 1929 CrC. 114 (121) For a joint trial under sec. 239, identity of purpose is 
sufficient. Comm.umty of purpose m the sense of conspirocy is not in any way neces- 
sary, though if it IS present, its presence will be a further element supporting a finding 
th.it the offences are conmiltcd in the same transaction— Ratfiirrcman v. Chhotey Lai, 
supra. Where the presecution case alleges associatton and community of purpose among 
the accused, their joint trial is permissible. For sec. 239, Cr P. C., it is enough if the 
different offences are committed in the course of the same transaction. The oiterioa 
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which makes a joint trial allowable is what the prosecution case is, not what the result 
may he~Bhasolelal v. Emp., A.I.R. 1940 Nag 249 (250), 41 CrL.J. 734, 189 I.C. 382. 
1910 N.LJ. 309. Six persons were accused of waging war against the King under 
sec. 121, I. P. Code. The sixth accused joined the party after the 1st and 2nd accused 
had been arrested. But the party to which the accused belonged continued under the 
leadership of the same man and actuated by the same purpose. Held that the joint 
trial of the 6th accused with the 1st and 2nd accused was legal — Gam Mallu, 49 Mad. 74, 
48 M.L.J. 308, 26 Cr.L.J. 1513 (1516, 1522). 

Where three acts of misappropriation were committed by three persons, -each of 
which acts was complete in itsell and was not dependent on the other, and one person 
was engaged upon the frauds for a small part of the periods during which the other 
two persons committed the acts, so that there was no sufficient continuity of action, they 
could not be tried together— A/cerwA, 8 Rang 632, 32 Cr.L.J. 930 (934). The joint 
trial of four prostitutes for breach of the notice issued under sec. 153 of the Punjab 
Municipal Act is illegal; the four prostitutes lived in four different houses, although the 
houses were adjoining, and their failure to obey the notice could not be regarded as 
offences commiUed in one transaction — Aisha, 7 Lah 168, 27 P.L.R. 188, 27 Cr L J. 465. 

Persons guilty of the offence of giving false evidence in a case can be tried jointly, 
if there vs an identity of purpose between them, or one sustained and continuous plot. 
Thus, where certain persons were witnesses on the same side in a criminal case and all 
gave evidence on the same point and to the same effect, to prove the same fact, held 
that the depositions of all the witnesses were given in the same transaction, so as to 
make a joint trial of such persons for perjury legal. There was the most obvious identity 
of purpose, and that is sufficient to ainstitule the same transaction— J?ojf«:*omon v. 
Chhoiey Lai. 48 All. 325, 24 ALJ. 472, 27 Cr.LJ. 445 (447), 93 IC 237, A,I.R. 
1926 All. 324; Canesh, 14 Bom.L.R. 972, 13 CrL.J. 833; Sejmal, 51 Bom 310, 29 
BomL.R 170, 28 Cr.L.J. 373 (377). 100 IC. 981, A.I.R 1927 Bom. 177. Where 
the offence of verifying a false statement was one done jointly by the brothers in 
pursuance of a common object, it is impossible to hold that these offences were 
not committed in the course of the same transaction — Nothustngh, A.I.R. 1936 
Nag. 263, 1936 CrC. 1025 But in the absence of any identity of purpose or pre* 
arrangement, several persons charged with having given false evidence in the same 
proceeding, should be separately tried — Anant Ram, 4 All. 293; Nathu, 10 Cal 405; 
Kolha Subba Cheltt, 6 Mad. 252; KTishnarao. 4 BomL.R. 53 (54); the false evidence 
given by one witness is a transaction complete tn ttsclj and not connected with false 
evidence given by another witness, even though in the same case and on the same point 
~Alu. 5 SL.R. 129, 13 Cr.L.J. 23; Cunwant. 13 N.LR. 35, 18 Cr.L.J. 339 (342), 
38 I C 723, A.I.R. 1916 Nag 73. See Notes 723 and 745. 

The printer and the publisher of a pamphlet alleged to be seditious can be tried 
jointly for an offence under sec. 124A, I. P. Code, because the printer and the publisher 
are concerned in the same transaction in regard to the publication of the pamphlet. 
Even the author, the printer and the publisher may all be tried together, or at any rate 
the author and the publisher— S/iffn/oraw, 30 BomL.R 320, 29 CrL.J 683 (684). 

776. Clause (b) — Abetment: — IVhere some of the accused are principal 
offenders, and the others accomplices, clause (b) of this section permits these all to be 
tried together in one trial— Sugflimulfcu, 50 Mad. 274. 27 Ct.L.J. 394. Thus, where a 
person who had a license for the sale of oprium allowed another, who had no such license, 
to sell it, they could be jointly tned, the offence of the former being an abetment of 
the offence of the latter — Chhail Behari, 1906 P.L.R 113, 4 Cr.L.J, 178 A licensed 
vendor is punishable under sec. 50 of the Bengal Excise Act for the act<i of the serv’afit; 
in such a case, the matter is said to be an abettor of the servant by implication, artd 
both may be tried together — Ptiya Nath. 15 C L J. 692, 13 Cr L J. 255. 

If A induces B to cheat, and B attempts to cheat in consequence, A and B may 
clearly be tried together for abetment and attempt at cheating— /fafi Das, 38 Cal. 453, 
15 C.W.N. 463, 12 CrLJ. 106 (107). 
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Jurisdiction, being the foundation ol the charge, is to be imported or understood as 
present in all the subsecjuent procedure set out in the Code? and if that is so, it clearly 
Trust govern sec. 239 Therefore, in an offence of criminal breach of trust a Magistrate 
has no jurisdiction to try the abetment and recdving which clearly took place outside his 
territorial jurisdiction — Sachidanandam v. Sotomya, A I R 1929 Mad 839, 52 Mad 991, 
57 MiJ. 518, 30 ML.W. 501. 1929 MW.N. 578, 120 I.C 75, 30 CrLJ 1161, 1929 
CrC. 487. 

777. Clause (c) — Offences of the same kind: — Section 234 applies only 
to the case of one accused committing several offeiures of the same kind within a year. 
But where severol persons committed several offences of the same kind, there ’a as no 
provision under the old law for the joint triat of those persons, and consequently separate 
trial was necessary — Budhai v. Tarap, 10 CWJ'I. 32, 33 Cal 292, 3 CrL.J. 126 Thus, 
it was held that where three dacoities were committed by several dacoits on three 
different dates and at separate places, the dacoits must be separately charged and tried 
for each dacoity as the offences were not committed in the same transaction — Ram 
Pjosad, 19 AL.J. 796, 22 Cr.L.J. K7. Where several persons looted the linseed crop 
of the complainant on one day and his tobacco crop on another day, the offences had to 
be tried separately as they were not parts of the same transaction — Budhai, 33 Cal 292, 
10 C.W.N. 32, 3 CrLJ. 126 These cases are now overruled by this clause Under the 
present law, the offences can be tried together, provided that each offence is committed 
by the accused persons jointly; and it is not necessary that all the sets of offences must 
be committed in the same transaction 

Section 239 (c), Cr P. C, relates back to sec 231, Cr. P. C, but there is no 
reason also to suppose that the term "offence” under sec 239 does not Include minor 
or 8ltemati\'e offences within the meaning of sec 235 ( 2) or sec. 236, Cr P. C, as 
"offence" under sec 234 was held to include a minor or alternative offence within the 
meaning ol sec 233 (2) or 236 by the Bombay High Court m In re Bal Cangodhar 
Tilak. 33 Bom 221, 2 IC 277, 10 BomLR 973, 9 CrLJ. 226 But whether sec. 234 
or sec 239, Cr P. C , is to be applied the distinction to be borne in mind to prevent 
errors is the distinction between offences and transactions, subject to the overriding 
prinaple that an accused must not be prejudiced in his trial by a multiplicity of charges. 
Under cl. (c) of sec 239, Cr P C. three offences of the same kind may be tried at 
once, but not three transactions of the same kind — Chuharmal PA'rmaldas v Emp , 
39 CrLJ 881 (882), 177 IC 280, 11 RS 53. AIR 1938 Smd 164, following Gerimaf 
Hentanmal y Emp, 10 SLR. 192, 40 1C. 312, AIR. 1917 Sind 40, 18 CrLJ. 664 

Where a woman was abducted by K and B. and then rape was committed on the 
woman at a place D by the tno accused persons, and sibsequently the woman was taken 
either by force or by fraud by one of the accused alone to different places, and where 
he alone committed rape on her, held that a joint charge of abduction against both the 
accused K and B under sec 366, I P C , was Justiffed, that a joint charge under 
sec. 376, I. P. C., arainst both of them m respect of the rape which took place at D 
was also justified, but a joint charge against both the accused of having committed rape 
at different places was improper and embarrassing — Kcramat, 42 CX.J 524. 27 Cr LJ 
263, AIR 1926 Cal. 320, 92 I C 439 WTiere four persons broke into the house of the 
complainant, carried her off and raped her and she was subsequently taken to the house 
of K and raped there by him and was finally taken to a hut m a field where she was 
raped by K and others and eventually she was made over to A who took her to his house 
and there raped her, held that the joint trial of all these sis persons was illegal as the 
subsequent acts committed by K and A were not committed in the course of the same 
transaction and that, e%en ripposing the joint trial was legal, it was in no sense com- 
pulsory and the Judge would have been well advised to accept their objection inasmuch 
a« K and A were liable to be prejudiced by the admission of evidence which was quite 
irrelevant so far as the chaiges against them were concerned— Bftofo Sardat, AIR. 
1937 Cal 22. 169 I C. 256. 38 Cr L J. 750. 9 R C. 913. 

The prosecution case was that some time in September the complainant travelled 
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by train from S to B to stay with her sister. Jn the compartment she met four accused 
who proposed to take her to her destination. She left the train with them at.T and 
was taken to a house where she^met another accused There all the accused ravished 
her. ’ Later on they took her to H, where they kept her confined for six we^s while 
two of them ravi^ed her at intervals. From H she was taken back to T and finally 
handed overito an accused whoikept her confined for about two months. Some accused 
also habitually had intercourse with her against the order of nature. One; day she 
escaped and met a woman who took her to the Aiyya.Sama5. She was^treated there 
until she appeared m Court." The* time covered is' from September 1938 and June 1937. 
The accused were jointly tried on a series of charges under secs. 342, 376 and 377, 
I, P. C.' , Held that neither of these offences was' a . continuing, offence, that it was 
'doubtful if.an'offence under sec. 376,J. P. C.j‘ committed by five persons before the end 
'of September 1936 could rightly be held to be part of the sariie transaction as an offence 
under sec. 377, T. P. C , committed by three of them between the end of December 1936 
and the end of June 1937 and that the multiplicity of the charges tried together must 
have operated to the prejudice of the accused—z^l; 'Hyder v. Emp , A I.R 1933 Cal. 769, 
68 CL J. 238,^179 I.C. 960. 40 Cr.LJ. 280, II RC. 637.' ^ 

A married girl whom the jury found to be under 16 years of age, was due to return 
to her husband's house after a wsit to her father. On the way she passed the house of 
the first accused. > He asked her to come inside on the pretax that his wife wanted her. 
,When she went in, he bolted the door and demanded that she should remain with her. In 
the night he rtvashed her. Later on. he took her out and was joined by the other three 
accused 'They took her-away, and according to her story, her ornaments, were taken 
off. She was finally brought bade and returned by the first accused. All the accused 
.wercjtried .jointly under sec. 356,T.-P. C, and some^of them were also. tried under 
MC, 346. and sec., 346 read with, sec. 109, I. P. C., Held that the whole ^incident could 
not be regarded as constituting a single offerwe and that though, it, might be said that 
the whole occurrence was^one single .transaction,- even in^that case, separate charges 
should have been framed for the separate offences which went to make up that transaction 
—Nanda Ghash |V. Emp.. 40 Cr.LJ. 649 (650). 182 I.C. 322, A'.LR. 1939 Cal. 321. 
See Note 778 (20) and also Nou 779.' (9) and (18)..,.. j ; . ^ r ’i y 

* I tVhere several persons were accused of the same offence,’ namely, theft under sec. '380, 
com'nutted in the course of the same transaction, namely, the first theft and were also 
'accused of more'than one' offence 'of the' same kind ’committed by them jointly’ within 
the period of 12 months, that is to say. two thefts,' each 1 of -them being committed by 
them jointly, they can be tried together under .clauses (a) and (b) of this section. If 
charges were framed against some of them under sec. 380 and -against others, under 
sec. 411, I, P. C„ these persons could have been tried together ujxin those, charges in 
respect of these two thefts under the provisions of sec. 239 (c) — Supdt. <£ Eem of-Legol 
AScirs. Bengal v Raghtilal. 39 C.WJ4. 741., 62 Cal. 916. 37 CrLJ. 728, 162 I.C. 943 
1 '. Offences under sees. 41 (h) and 41 (j) of the'Factories "Act are oflences'ef the 
same kind under this clause— Agorwefo. 13 P.L.T. 252, 33 CrL’J. 274 (275), 'A.I.R. 
1932 Pat. 188. 1932 Cr.C. 414,- 136 I.C. 289. Ind.’ Rul. 1932 Pat. 65. r The joint trial 
of two persons for passing counterfeit rains on' three different occasions lo’three' persons 
on the same date is ralid under this sub*sectioii — Kovaganli, 44 M.L J. 130, 23 Cr.L J. 
719, A.IR 1923 Mad. 181. - • > 

^ 778. • Clause (d) — Distinct offences committed in the same trans- 
action: — For the meaning of the words 'same transaction’ see Note 756 under sec 235 
If more persons other than one arc accused of different offences committed in a series of 
acts so connected as to form one transaction, they may be tried together. .WTiethcr or 
not the series of acts be so dearly connected as to form the same transaction- neccssanly 
rests vuh the Court to decide. The limits are wide, but no joinder of diargcs or trials 
fho'ild be permitted which will result in bewildering any of the accused in h-s defence 
or in causing undue prejudice against hiru— CAufam, 1 SLR. 73, 8 Cr.L.J. 191 (195). 
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The phrase "same transaction" used in sec 239 (d), Cr. P C., suggests in particular 
continuity of action and purpose Before a joint trial can be held to be permissible or 
justifiable it must be estabbshed that each one of the accused was so connected with 
the other accused that the act done by one of them may be said to have been done 
conjo-ntiy ^th the others. The fact that the accused arc all servants of the same 
master and so connected with the same person, does not necessarily in\oKe connection 
with each other for the purposes of the offences charged. No doubt it may be possible 
to infer a common purpose m the vanous nets allegcdi but common purpose would not 
be enough to make offences part of the same transaction, if the offenders net indepen- 
dently — Nathu Chaudhury v. Emp., 41 Cr.LJ. 452 (453), A.I.R. 1940 Pat. 499, 6 B R. 
461, 187 I.C. 361, 1940 P.W.N. 454. 

It IS sufficient that the offences were committed in the course of the same transaction 
IVTiether the charge is an alternative one as pio\-ided by sec. 236 or is a distinct charge 
is ob\iously immaterial— ;/ika/i Kumar v. Natcab AU, 30 Cr.L J, 619, 116 I C. 369, A.I.R. 
1929 Cal. 160, Ind. RuL 1929 Cal 465. Therefore, two persons can be jointly tried on 
three substantive charges and one of them abetting these three offences — Ibid. 

Section 239, cl (d), Cr. P. C., is expressly an exception from sec 233, Cr P. C., 
and enables a plurality of offences to be dealt wiA In the same trial • But it does not 
import cither expressly or by implication the limitation set out'in sec. 234, Cr. P. C, 
according to which not more than three offences' of the same kind committed within the 
space of 12 months can be tried together or the limitation contained in sec. 235 (l)i 
Cr. P. C , under which more offences than one committed by the same person can only 
be tried together if they are one series of acts so' connected together as to form the same 
transaction, in which case there Is no specific limit of number Nor is there any limit 
of number of offencer specified in sec. 239 (d).- TTie one oad only limitation there is 
that the accusation should be of offences "committed in the course’ of the' same trans- 
action".— Babtifaf Choukheni v Kini-Emp, AIR 1938 P.C. 130 (133), ^65 lA. 158, 
32 SLR. 476, 1938 O.LR 189, 1938 OA 398. 1938 M.W.N 505, 19 PL.T..343, 
1938 AL.R. 309, 10 RP.C. 250. 4 BR 490, 39 CfLJ 452, 67 CLJ 161, 40 Boni-LR. 
787, 42 C.Vr'J4, 621, 1938 ACrC. 27. 1938 OWN. 416, 1938 ALJ. 382. 174 IC. 1, 
1938 AW.R. (PC) 116, 1938 P.WN 320.' (1938) I hfLJ. 647 (P.C.). See also 
Note 783. ’ ' ' ' ’ , 

The expression ’same transaction' would imply oneness of purpose. If, In the course 
of some quarrel! arising acddentally'among penons who have collected to witness a 
festival, there happens to be a fight and H'some persons inflict injury’ on others, without 
any common object, thej' irould be cojrmilling different offences of hurt. And if they 
do not act with any common intention, it cannot be said that they ha\^ caused hurt 
In the course of the 'saihe transaction' although all the persons committing the offences 
are there at one and the same place and at the same time.’ In such a case the joint 
trial of these persons would be improper — rn/o7 Abmed, 23 ALJ. 5, 26 CrI-.J. 734. ' 
^Tierc the accused were charged with the offences of murder, hurt and griewus hurt, 
under secs 302, 323 and 325, I. P. C., and all the cnminal acts were found to be the 
outcome of a conspiracy' to kill on one day as many members, of the deceased’s family 
as could be found, held that the acts were so closely connected by continuity of purpose 
*nd progressive action towards a common <d>iect that they formed one transaction, and 
the joint trial of the accused in respect of all the charges was legal — Bahadur, 7 Lah. 264, 
27 P.LR. 379. 27 Cr.L.J. S03 (8(30, 

, ■ It'herc the accused formed themselves into a body with the intention of looting and 
sliooting the deceased and fnghtening any one who tried to prevent them, and the 
accused were jointly tried for the offences murder, attempt to murder, and hurt, held 

that there was no misjoinder, as the offences were committed in one transaction 

Ram<na}ti. 53 Mad 937, 59 M LJ. 945. 32 CrLJ. 30 (51). 

It IS also necessary that the accused roust be astociated together in the perpetration 
of the acts forming the same transaction from start to finish — Jcihalal. 29 Bom. 449, 

2 Cr.LJ. 4S0, 7 BomL R. 527s Datio Ilanmmtt, 30 Bom. 49 (55) s Kushsi, 50 CaL 1004 
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(1009), 25 CrX.J. 1082; fulsi. 1917 P.R. 17, 18 Cr.LJ. 282. But it is not necessary 
that all the persons must be chained with all the offences. See Illustrations (6) and 
(c). In such cases, it is inimatenal whether all the members of the party took an active 
part in each offence — Ram Prasad, 20 AXJ. 926. If the accused started together for 
the same goal, this sufBces to justify the joint trial, even if incidentally some of them 
have done an act for which the others may not be responsible — Datto Hanmant, 30 Bom 
49; Copdl Raghunalh. 53 Bom. 344, 30 Cr.UJ. 588 (589) ; Kushai. 50 Cal. 1004 (1010) j 
Kaltdas, 38 Cal. 453; Tepanidhi. 1 PX.T. 180. 21 Cr.LJ. 161, 5 L.L.J. 11; Loganalhiyar. 
6 M.LT. 17, 11 Cr.LJ. CO; Prage, 11 O.L.J, 693, 25 CrLJ. 1169. If the accused 
started together for the same goal, and in the process comnutted a series of acts, they 
could be jointly tned for those offences, although the acts were separated by intewals 
of time — Ashutesk v. Puma Chandra, 50 Cal 159 (164). The foundation for the proce- 
dure laid down in this section is the association of two persons concurring from start 
to finish to attain the same end Community of purpose or design and continuity of 
action are the essential elements of the connection necessary to link together different 
acts into one and the same transaction In such cases the acts alleged to be connected 
with each other must have been done in pursuance of a particular end in view and as 
necessary thereto— Tepanidhi, 5 P.LT. 11, 1 P.L.T. 180, 21 Cr.L.J. 161; fitan.-l PL.T, 
564. Where the accusation against all the accused persons is that they carried out a 
single scheme by successive acts done at intervals, and there was a complete unity of 
project, and the whole series of acts were so linked together by one motive and derign 
as to constitute one transaction, a joint trial is not only valid but is demanded in the 
interests of public time and convenience — Kushai Mahk, 50 Cal. 1004; Canesh, 14 
BomL.R. 972, 13 Cr.L.J. 833. Thus, where a girl was abducted on a certain night, 
and thereafter various people concealed her, the offence being a -continuing offence, all 
the persons can be tried together — Kuthat Maltk, 50 CaL 1004 , 25 Cr.L.J. 1082, 81 I,C. 
906, AIR 1924 Cal. 389; Dosa, 109 IC. 224, A.IR. 1928 Lah. 751, 29 Cr.LJ. 496 
For contra see Wavab Khan, A I.R. 1929 Lah. 496 In a tnal for a charge under 
sec. 147, I. P. Code, it is not illepl to frame charges under secs. 324 and 325, 1. P. C, 
against particular accused persons, although these offences were committed by them 
outside the scope of the common object mentioned in the charge under sec. 147, if ah 
the acts with which the accused were charged form one transaction — Rasul, 3 Luck. 664. 
5 O.W.N 612, 29 Cr.L.3. 801 (802). 

Offences committed by the accused in different transactions cannot be tried together. 
Thus, where D committed the offences of counterfeiting seals, and D, H, K and T 
subsequently committed the offences of cheating and forgery in pursuance of a conspiracy 
entered into subsequent to the commission of the offence of counterfeiting seals, the 
offence of counterfeiting seals committed by D could not be tned jointly with the offences 
of cheating and forgery committed by D, H. K and T — Tulsi, 17 P.R. 1917, 18 Cr.LJ. 
282 (283). 

Chaiges need not specify same transaclion : — It suffices for the purpose of a joint 
trial that the accusation alleges the offences committed by each accused to have been 
committed in the same transaction within the meaning of this section It is not necessary 
that the charge should contain a statement as to the transaction being one and the same 
It is the tenor of the accusation and not the wording of the charge that must be consi- 
dered as the test — Ratio Hanmant, 30 Bom 49. 7 BomLR. 633. 

Examples of offences committed in Ike same Iransaelion : 

(1) Criminal breach of trust by one person, and receipt by another of the stolen 

property (the proceeds of the breach of trust) knowing it to be so— Balabhai. 6 Bom L.R. 
517. In such a case it is not necessary that the offence of receiving should take place 
simultaneously with the offence of criminal breach of trust Ibid. 

(2) The offence of keeping a gaming house and the offence of playing therein arise 
out of facts SO inseparably connected together as to form one transaction, and therefore 
the keeper and the players are clearly within the pursiew of this section as persons 
accused of different offences committed in the same transaaion, and can be tried jointly 
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— A'hilinrffl Ram. 3 Lah. 359, 23 CrLJ. 621; Sheikh Mali. 9 N.L.R 68, 14 Cr.LJ. 293; 
Darab, 50 AIL 412. 28 Cr.LJ. 1001 (1002), 1(6 I.C. 825, A.I R 1928 All. 20j Bkana. 
19,19 P.R. 6, 20 Cr.LJ. 219; Nalhu Thokm, 20 CrLJ. 768 (Pat.); Ganeshi Lai. 20 
ALJ. 967, AIR. 1923 All. 88. 24 CrXJ. 155. Contra— Fazal Din. 1914 PR. 35. 
225 P.LR. 1915, 16 Cr.LJ. 220, and Mokhan, 1910 P.W.R. 5, 11 Cr.LJ. 211, where it 
has been held that the two offences cannot be said to be parts of the same transaction 

(3) If several accused carry out a systematic scheme of criminal breach of trust, 
by successive acts done at intervTils, each accused alternately taking the benefits, the 
unity of the project constitutes the acts as parts of one transaction, and all the accused 
can. therefore, be jointly tried — Datto Hanmant, 30 Bom 49, 7 Bom.L.R. 633, 2 
Cr.LJ. 578. 

(4) Charges of murder against three accused, and an alternative charge against one 
of them for murder or causing disappearance of evidence of murder can be jointly tried 
— Ckulam, 1 S.LR. 73, 8 Cr.LJ. 191; Hanmappa, 25 BomL.R. 231, AIR. 1923 Bom. 
262 See Note 779, (6). 

(5) Where several persons were members of a secret society and conspired to wage 
war to deprive the King of the sowreignty of Bntish India and collected arms and 
ammunition for that purpose and actually waged war, it was held that the joint trial 
of all the accused for offences under secs 121, 121A, 122, 123, I. P C., was legal — 
BoTindTa, 37 Cal. 467. Charges of conspiracy and offences committed in carrying out 
the objects of the conspiracy can be tned together. The transaction is not complete as 
soon as the offence is committed So long as conspiracy continued, the transaction which 
began with the forming of the common intention continued and the offences were com- 
mitted m the course of the same transaction— /(ftogeMdro, 19 C.WN 706, 16 CrLJ. 9; 
Mohammad, 33 CrXJ. 373 (375), 137 I.C. 73, A.I.R. 1932 All 73, 1932 CrC 93, 
Ind Rul. 1932 All. 270, See Notes 723 and 757. 

(6) When illegal gratification is paid to a person through another, the jomt trial 
of both persons for offences under secs 161 and 162, I P. C . is valid— 
7BomLR. 637, 2 CrLJ. 582 

(7) Cheating by A in respect of a certain sum collected from several persons on a 
certain date, and cheating by B in respect of another sum collected Irom some other 
persons at the same time, at the same place and m pur^nce of the same conspiracy, are 
parts of the same transaction, and A and B may be tned together — Kailask, 46 Cal 712, 
29 Cr.L J. 31. See Note 779 (13). So also, conspiracy and acts of cheating in pursuance 
of that conspiracy can be tried together — Abdul Sahm, 49 Cal. 573, 26 C.WJ^. 680, 
35 C.LJ 279, 69 IC. 145, AIR. 1922 Cal 107, 23 CrLJ 657. See Notes 723 and 
757, (5) and (10). 

(8) Where a gang of dacoits assembled on a highway for robbing passers-by, and 
In the course of the dacoity several offences were committed by them, held that all 
these offences were committed in the course of the same transaction It is immaterial 
whether all the members of the gang took an acUs'e part in each offence— Ram Prosad. 
20 A.LJ 926, 24 CrLJ 153, AIR. 1923 All 137. Where the allegation against two 
sets of persons is that they committed dacoity with murder, they may be tned together 
—U Po Yom, 34 CrLJ. 1185, 146 IC 196, AIR 1933 Rang 271, 1933 CrC 1015 

(9) The offence of dacoity, the offence of dishonest possession of stolen property 
knowing it to have been stolen in the commission of the dacoity, and dishonest reception 
of such property ,kno\vmg it to be stolen, from a known dacoit, can be tned together, 
as all the offences can be said to have been committed in the same transaction — Durga 
Pioiad, 45 All 223, 20 ALJ 981. 21 Cr.LJ U9. 71 IC 501, A.IR 1923 All. 126 
It will now fall under clause (e), 

(10) The offence of fabricating false evidence in order to procure the connetion of 
an innocent person, the offence of instituting a false prosecution against that person, and 

the offence of giving false evidence in that prosecution in order to secure his consiction, 

all these offences can be tried together, as there was one sustained and continuous plot 
for procuring coniiction of an innocent person — Canrsk, 14 Bom.LR. 972, 13 CrLJ. 833. 
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. ,(U) Cnminal consi«racy to comrmt the offences of importing' anns and anununi- 

lion, murder,' attempt to commit murder, grim-ous hurt, robbery, dacoity, and the com- 
mission of those offences in pursuance of the conspiracy (secs 19 and 20, Arms Act, 
secs. 302, 307, 326, 392, 394, 395. 395, 397, 398. I. P. C., and secs. 120B and 109. 
I. P. C.)—Mukand Sinik, 8 Lah. 230 (P.C.),- A I.R. 1927 P.C. 215, 29 Cr.L.J.'673. 
Offences under sec.,121A, I. P. Code (conspiring to deprive His Majesty of the 
sovereignty of British .India,. conspiring to wage war against the Government, and 
conspiring to overawe the Government by means of cnminal force) and offences under 
sec. 120B, I. P. Code (conspinng to commit dacoities either axxompatued by murder or 
not' accompanied, by murder)~/?ffm Prasad, 2 Luck. 631, 29 CrX.J. 129 (136). See 
Notes 723 and 757, (5) and (10). ‘ 

(12) Where two persons were charged imder two separate Acts (sec. 72, Pronneial 

Insolvency Act and sec. 102, Presidency Town Insolvency Act), but the facts alleged 
against them were the same, vU.‘ that the two accused carried on a, joint business and 
each obtained credit concealing the fart that he was an undischarged insolvent, held that 
the two accused could be tried jointly — Ganguly v. Watson. 53 Cal. 929, 27 Cr.LJ. 
1269 (1272).' ; j .T . > ' 

(13) A charge under sec.' 45 of the Bombay Afakari Act (V of 1878) can be joined 
with a charge under sec. 43 (1) (i) read with sec. 47 of the same' Act — fethanand, 35 

Cr.LJ. 256, 147 I.C. 55. AIR 1933’ Sind 255, 1933 Cr.C. 811. 1 _ 

(14') A charge^under sec. 395, 1. P. C. and a charge under the Arms Act for being 
in possession of arms at the time the daeoity ,was committed form parts of the same 
transaction and can be tried together., But if the possession of arms relates to a different 
time, the joint trial-of these two.offences is Illegal — Jai Smgh. 19 Cr.L.J. 1(X), 43 .I.C. 
^24. A.IR. 1918Lah.;l48, 44 P.Ril917,(Cr.).-. ; ,, , , i i . . ' - ■ ' \ 

(15) Two drivers in a motor collision in .which several persons were killed, can 
properly be tried together — Baliak, 1931^M.\y.N. 556. 

(16) T^v'o'persons ''^ho, finding .ihc'mselves alone, went in succession and raped a 

girl, can be tried together as the transaction was esscntiilly single and the separate acts 
of rape alleged could not ^have .been severally committed unless they had been either 
tacitly agreed to or reciprocally connived at by each of the accused in his turn— Af«arflff, 
31 Cr.LJ 870' (872), 144 I C. 985. 35 Bom L.R. 474.' A I.R. 1933 Bom. 266, 1933 Cr.a 
678, 57 Bom '400. ' 

(17) 'Where one. person Is arrested with revolutionary leaflets in one place and 
another person for. distribution of leaflets of the same kind in a different place, there 
is no objcction'to introduce a charge under sec..l20B, I. P. C.. to' justify a joint trial 
Thcrc'is no objection to charge undcr'bolh secs 117 and 12QB, 1 P.' Code— Torc/wda, 
31 Cr.L J 1073, 145 I.C. 814, A I.R. 19(0 Cal 6(C, 37 C.W.N. 426, 1933 Cr.C. 967. " 

I (18) Where offences of murder and gnesous hurt were committed in the course of 
the same transaction in furtherance ol ,the common intention, all the persons responsible 
fer causing those injuries could be Incd together in one trial under the provisions of 
sec 239. Cr. P. C.~Nga Tha Aye, 36 Cr.L.J. 1380, 158 I.C. 441. A I.R 1935 Rang. 299. 
1935 Cr.C. 995. IVliere the accused were jointly tried at one trial for no less than four 
offences, namely, the offence of riot under sec. 147, I P. C., the offence of voluntarily 
causing grievous hurt to a public servant in the discharge of his duly under sec 333, 

I P. C.. the offence of murder committed In the course of the not punishable under 
sec. 302. I. P. C , read with sec. 149, I. P. C, and the offence of committing dacoity 
with murder punishable under secs. 395 and 149, I. P. C, htld that the framing of 
charges in respect of the four offences aimmitted by the accused in the course of one 
and the *ame tran'oetion was justified— BisAunatA. A.I.R. 1935 Oudh 190 (191), 1933 
O.L.R 78. 1935 O.WN. 145, 153 I.C 978. 1935 Cr.C. 279. 

(19) ItTicre the accused were charged under sec. 420, I. P. C, firstly, in respect 
of R«. 13-3-3 collected fron 11 persons, and, secondly, in respect of Rs. 14-12-0 collected 
from 11 others on the *amc day by the same misrepresentation, held th.it under the 
pro\i',ior's of secs, 235 j and 239 the accu'cd were triable together in respect of all the 
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taid offences as the misrepresentation was in each case the same and the offences were 
all committed at one and the same time and i^ce-m pursuance of the same conspiracy 
and in the course of the same transaction — Kaslash, 29 C.LJ. 31, 20 Cr.LJ. 122, 
46 Cal. 712 • v ■ 

(20) -The joint trial of three -persons, two being charged under sec. 366, I. P. C, 
and one being charged under sec. 368. I. P. C, is not illegal — Dasa, A.I.R. 1928 Lah. 
751, 109 I C. 224, 29 Cr L J,. 496. The same'High Court took a contrary view in Natoab 
Kftau, A.IR 1929 I.afa. 496, 1929 CrC. 57. Persons who abducted a girl and persons 
who detained her witli tlie knowledge that she had been abducted, can legally be tried 
together— A'Ksfcd A/ahfe. SO Cal 1004, 81 I.C- 906. A.I.R 1924 Cal 389, 25 Cr L.J. 1082. 
In Mosam DafadaT, AIR 1933 Cal. 563. 144 IC 93, 1933 CrC. 940, 34 Cr.LJ. 682, 
Ind. Rul. 1933 Cal 499, it nas, Jionever, held that the joint trial of an accused charged 
with an offence under "see 366, T P. C , and accused charged under sec 368, I. P. C., 
was irregular and prejudicial to the accused and must be set aside A joint trial 
for offences under sections 366 and, 368, Indian Penal Code, is rot illegal where the 
whole diain of e\ ents .beginning with the girl’s kidnapping or abduction and ending 
with her discovery can fairly be regarded as (orming one and the same transaction-.- 
Zarnin. 33 Cr.LJ. 275 ( 276), 136 l.C. 243. SOWN 1325, A.IR. 1932 Oudh 28, 
1932 Cr.C. 60, Ind. Rul 1932 Oudh 99. , Where there was obviously a community 
of interest or purpose between the accused persons and the acts were so closely connected 
as to form one and the same transaction, such trial is not il'egal — Bkawani Pathak, 
37 CrJL J. 496. 161 I C 869. A I R 1936 All 253, 1936 Cr C 237. Two persons, charged 
under sec 368. I P C . for separate acts of concealment in respect of the same girl, 
cannot be tried together — Di;r|<imeni Doist v. Emp , 43 CWN 196 For a valuable 
‘discussion on this po'nt see 44 CWN xli See also Note 777 and Note 779 (9) 
end (18). 

(21) The offence of illegal possession of a rcv'olm is a continuing one and, therefore, 
having possession of such a weapon at the time of preparation for dacolty or at the 
time of taking part In the dacoity would form part of the same transaction, and the 
facts would certainly bring the two charges under sec 399, I P. C, and sec 19 (f), 
Arms Act, within the ambit of sec. 239 (d) . Cr. P. Code — Kkazan v Etnp , A I R 1937 
Ledi. 793, 39 PXR. 1013, 172 IC 405, 39 CrLJ. 141, 10 R.L. 314. 

' (22) The legality of a j'oint trial depends upon whether the whole affair constituted 

one transaction, and wdth reference to that, unity of lime, place and purpose ought 
to be loo'Ked to. IVhere the whole affair took place in one \nllage. one incident succeeding 
another rap.dly, and the rioters went from one house to another and finally surrounded 
the Excise Sub-Inspector and his companions who had gone there to make a raid on 
certain houses and had to retreat owing to the attack, the joint trial of the accused 
persons under secs 148 and 333, I P C, or scos 148 and 149 read with sec 333, 
T, P C., was legal— Nana Sadoba v Emp. AIR 1938 Nag 283, 1938 N.LJ. 90, 179 
IC 3l7,40CrLJ 197 ' 

(23) UTiere there was unity of cnminal beha\iour actuated by a common intention 
on the part of all the accused to extort confession, they would be jointly tnable under 
this section The unity of criminal bchas’icjr and the common intention prompting 
it would render all that was done in furtherance of an object as a part of one transaction. 
The necessity of a joint trial is slrengtlieacd if there is the additional element of 
protimity in time as well — Prot hic’at Govt,, C. P. & Bcrtn v. Dtnanath. A.IJl 1939 
.S’ag 263, 1939 N.L T. 373, I L.R 1939 Nag 644. 41 CrUJ 27, 184 I C 412 

779. Offences not in the same transaction: — (1) In case of rioting, the 
two opposite fact'ons cannot be said to commit the offence of noting in the same 
transaction: the action of each s'de forming a sccarate transaction, the two parlies must 
be tried separateh — Husid'ti Baksh, 6 C.LR 521, 6 Cal. 96; Chandra Bhuna, 20 CaL 
537; Ah D>a. 1906 P.R. 5. 4 CrXJ. 75 (76); Bandko SmrA. 18S1 AV.’J\' 28. But 
see Contra— Mangat, 18 A.I^J. 744, 57 I C. 82 (83), 21 Cr.LJ 562 In this ease it 
has been held that in a case of riotini; cemnutted ui respect cf a piece of land, the 
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common object of both parties is the same, viz , taking possession of the land, though it 
is true that party A wants to take possesaon for party A, and party B wants to take 
possession for party B. The common object of both sides being the same, they can be 
tried together. 

(2) Murder and robbery on one occasion and another act of robbery committed 
a few hours after in another place though close to the scene of the former offences, do 
not form parts of the same transaction — Sluiua, 14 All. 502. So also, murder by four 
men, and gnevous hurt by three of them caused upon a person who tried to prevent 
them from carrying off the dead body some time after the murder, are not offences 
committed in the same transaction— Afowab Singh, 1906 P.R. 10, 4 Cr.L.J. 285. 

(3) Dacoities committed on different dates do not form parts of the same transaction 
—Dam. 1882 A.W.N. 180; Shanmuga. 8 M.L.T. 286, 11 Cr.LJ. 477. So also, six 
dacoities comnutted by a gang of dacoits at various places in the course of one night 
cannot form parts of one and the same transaction and cannot be tried together in one 
trial— Ganna. 35 CrLJ. 1048, 149 IC. 959, 11 O.W.N. 731, A.IR. 1934 Oudh 325, 
1934 CrC. 878. So also, offences under secs. 147 and 325, I. P. C, committed on one 
date, and offences under secs. 147, 323 and 342, I. P. C., committed on another date, 
cannot be tried together, as they were committed in different transactions — Puttoo Lai, 

21 A LJ. 820, 25 Cr.LJ. 446. A I R. 1924 All. 316. 

(4) Where a person obtained a promissory note by cheating and on a subsequent 
date he went with another person and both cashed the note, the two persons could not 
be charged and tried together for both the offences, since the occurrence of each date 
formed a distinct transaction by itself— ffiVa Lai, 31 Cal. 1053. 

(5) A charge of theft against one person and a charge against another person for 
rescuing the former from lawful custody cannot be tried together— IffuidAari, 13 C.W.N. 
8W, 9 Cr.LJ. 147; KuJtl. U Mad. 441. Similarly, one person commiuing an offence 
punishable under the Railway Act, and other persons rescuing the former from the 
custody of the Police while he was arrested, cannot be tried jointly— Covwd Koeti, 

29 Cal. 385, 6 CWJ4, 468. See also (17) below. 

(6) The offences of rioting and murder committed by five persons, and the offence 

of concealing the dead body (of a person killed in the riot) committed by the 5th 
accused, cannot be tried jointly. The offence of the 5th accused (concealing the dead 
body) should be tned separately — Surendra, 40 C.L.J. 559, 26 CrLJ. 467, 65 I.C. 147, 
A.I.R. 1925 Cal. 413 It is conceivable in some ciTcumstances that the primary offeriCe 
and the offence of destroying evidence of the primary offence are two unconnected 
matters, but it cannot posribly be said that they can in no circumstances be parts 
of the same transaction. MTiere the incidents are so closely connected in point of 
time that the acts which resulted in murder and those which resulted in the disposal 
of the dead body form parts of the same transaction, the two offences can be tried 
together and there would be no misjoinder of charges — ^f{T^a Zakid Beg v. Emp., ^ 
A.I.R. 1938 All. 91, 1937 A.W.R. 1099, IW A.L3, 1253. 1938* AL.R. 180. 173 I.C. 
838. 39 Cr.LJ. 364. | 1 1 iP 

(7) A charge against five men of having committed a riot, and a charge against 
four of them of having committed criminal trespass on a different occasion cannot be 
tried together in the same trial — Chandi Singh. 14 Cal. 395. 

(8) Two persons fabricating a kabuUyat, and two other persons fabricating another 
kabuliyal, the two sets of persons not having any community of interest, cannot be 
tried together— A’aii Safiuddin v. FazJ Sheik. 21 C.W.N. 756. 18 Cr.LJ. 833, 41 I.C 657. 

(9) Two acts of abduction separate and distinct, though of the same girl com- 
mticd by two sets of persons at different dates cannot be tried together — Esua, 1 CLJ. 
475, 2 CflsJ. 393. Two persons who hasT abducted a girl cannot be jointly tried with 
a third person who has taken no part in the abduction but proceeds to cheat, by false 
representation as to the caste of the girl, another person who buj’S the girl, there being 
ro community of purpose nor contlmuty of time— Afonglia Ram, 31 P.L.R. 811, 32 
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CrL.J. 139, 128 IC. 313. A.IR. 1930 Lah. 896, Ind. Rul. 1931 Lah. 41, 1930 Cr.C. 
525 and 992. See Note 778 (20). See also Mozam Dafadar, m (18) below and Notes 
777 and 778 (20). 

(10) MTiere five dacoities were committed at five different places in the same district 
in the course of a week, but in these dacoities some persons were common and others 
were not, held that the dacoities were not committed m the same transaction merely 
because they wete committed in the same distnct or because some of the offenders were 
common, and could not be tned jointly — Ram Sofiat, 19 ALJ 610, 22 Cr.LJ. 397, 
A I R 1921 AIL 408 (409), 61 I.C. 525. See also (3) above. 

(11) The author of a defamatory article, who is charged under sec. 5(X), I. P. C., 
and the printer of the article, who is charged under sec. 501, I, P. C., cannot be tried 
together when there is no evidence of conspiracy between -them — Asutosh v. Purna 
Chandra, 50 Cal 159, 36 CL.J. 287. 24 Cr.UJ. 206, 71 I.C. 670. A joint trial is not, 
however, illegal where the complaint was that the accused had all been acting together 
with the object of publishing and distnbuting the notice which was printed by some of 
them and the trial Court defiruiely found that the accused were acting together for this 
purpose— Parso/am. 36 Cr.LJ 1296, 158 IC 39. A.I.R. 1935 All. 769, 1934 Cr.C. 822. 
See Dhean in Note 745 and Note 723 under the heading “Defamation ” 

(12) Murder by one person, and intentional omission by another person (murderer’s 
father) who discovered the murder to give information in respect of the murder, cannot 
be said to be offences committed m the same transaction The latter offence cannot 
even be said to be an abetment of or attempt to commit the former offence under 
clause (b)— Ratan Swgfc. 19 A.L.J. 915. 23 CrXJ. 8. A.I.R 1921 All. 151. 

(13) Misappropnation by one accused of a sum of money collected from one person 
and misappropriation by another person of another sum of money collected from another 
person on another occasion, even though committed on the same date— 7*t7a^dAarf. 
6 C.L.J. 757, 6 CrLJ. 442 (444) See also Canezh Protad, 34 Cr.L.J. 215, 141 I C. 338, 
11 Pat. 779, A.I.R. 1933 Pat 91, 1933 Ct.C 212. But see Note 778 (7). 

(14) The offence of receiving stolen property (sec. 413, I. P. C ), and the offence 
of belonging to a gang of thieves (sec 401, 1. P. C.)— CAftaj/w, 26 Cr.L.J, 1097, 88 I.C. 
185, AI.R. 1925 Lah. 537. The offence of being a member of a gang of the kind 
descnbed in sec. 401, 1. P- C., and the offence of receiving stolen property from members 
of the gang on different cKcasions cannot be said to be committed in the same transaction 
-.4r;an Das. 33 CrLJ. 584, 138 I.C. 424. 33 P.L.R. 736. A.I.R. 1932 Uh. 486, 1932 
Cr.C 624, Ind. Rul. 1932 Lah. 488. 

(15) Harbouring different offenders by different persons not in the course of the 
same transaction and without any conspiracy between them— Sewaft, 30 Cr.LJ. 214, 
113 I.C. 721, 26 A.L J. 623. A.I R. 1928 All 417. 

(16) Offences under secs. 342, 452 and 323, I P. C. committed by four persons on 
a particular day and offence committed by another under sec. 323, I. P. C, on the next 
day, upon the same complaint — Pattu, 34 Cr.L.J. 863, 144 I.C 974, A l.R. 1933 AIL 354, 
1933 Cr.C. 627, 1933 A LJ. 1595. 

(17) A thief and bis rescuers, who are charged with noting and hurt, cannot be 
tried together unless there is evidence to show that the rescuers were in collusion with 
the thief and stood by with the object of effecting a rescue— Rag^u. 32 Cr.LJ. 9, 127 
IC. 571, AIR. 1930 Pat. 159, 1930 CrC 202, Ind. Rul. 1930 Pat. 715; hiukommad, 
28 Cr.LJ. 357, 100 IC 965, A.IR. 1927 l-ah. 274; Shyambar Koyal v. Kini-Emp., 
19 C.LJ. 633; Asmat v. Emp., 44 CWU. 315. See also (5) above. But where the 
man charged under sec. 224, 1. P. C, escaped Irom lawful custody and the rescuers 
helped him to escape, the intention of all was to secure the release of the man in lawful 
custody. So the various acts wWch brought about the escape from lawful custody 
formed parts of the same transaction as contemplated by sec. 239 (d), Cr. P. C.. and 
their joint trial was legal — Ajablal, 37 CrXJ. 240, 160 I.C 177, A.IR. 1935 PaL 20, 
16 P.L.T. 748, 1936 Cr.C 46. 15 Pat. 138, 2 BR, 177, 8 RJ>. 318. 
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considered to form part of the same transact!ori^7’amez/^7ra« v RajjabaH, 31 C.W.N. 
337, 45 CiJ. 591. 28 CrL J. 347. 100 IC. 827, AIR. 1927 Cal. 330 

^25) The offence of the sale of opium vnthout a license is quite dissociable from 
the offence of importing foreign opium into British India Opium sold without a 
license need not necessarily be impoiled opium, and opium need not necessarily be 
Imported for sale. The offence of the abetment of the importation of opium into 
Bnti'h India by one accused can form no part of the transaction in respect of which 
a charge under sec, 9 (d), of the Opium Act is framed agairut others for selling half 
a tola of opium to a bogus purdiaser. Consequently* these offences are different ofiences 
rot committed in the course of the same transaction and do not fall within the exception 
to sec. 233, Cr. P. C, laid down m sec. 239 (d) of the same Code. Hence their 
joint trial is illegal — Ghastram y, Emp, 38 CrLJ, 542, 168 IC 450, 9 RN 255, 
A I R 1937 Nag 188 

(26) If both the owner and the driver of a motor vehicle had committed offences 
under the Motor Vehicles Act in respect of a single journey, there is no objection to 
the joint tnal of those two, but it is very objectionable that several owners and several 
drivers should be tried in one trial for several ofiences committed on different dates 
— KiiiiAlal KrisJiwan, 39 CrL]. 861 (862), 177 1C, 314, 1938 M.W.N. 822, 11 RM. 
303, 47 ML.W. 774, A.IR. 1938 Mad. 743, (1938) 1 ML J. 800. 

(27) D'hcre the charge which the accused were called upon to meet in the trial 
Court was that they were members of an unlawful assembly which had a common 
unlawful object and that as in the prosecution of that common object, various acts 
were committed by different indmduals among the members of that assembly, all 
of them were liable by virtue of sec, 149, 1 P. C , in respect of all the acts committed 
by the various individuals and they were also charged in respect of indnadual acts 
said to have been corrurutted by them which constituted offences under \’arious sections 
o' the Penal Code, such as secs 352. 323, 324 and 325. htld that once it was found 
that the common unlawful object had not been established, it must be held that acts 
■which were alleged to constitute offences under secs 352. 323, 324 and 325, I P C , 
had nothing in common between them and there would be no justification for a 
joint trial being held in icsptcl ol such acts which were committed not only by d.fieicnl 
accused but against different persons m different places — Aranashi Counian v Palani 
Madari. A.I R. 1939 Mad 406. 49 MLW 163, 1939 MWN 117. (1939) 1 MLJ 
259. 1939 M.CrC 70, 40 CrL J 855. 184 IC 134, 12 RM 413 

780. Clause (e) — An offence which includes theft: — An offence which 
includes theft must mean an offence of which theft is a necessary and essential ingredient. 
An offence which tray be the forerunner of a theft or wh'ch may form part of a larger 
transaction which might im'olve or meJude theft, cannot be said to be an offence which 
includes theft. That being so, persons charged under secs 457 and 460, I P C , are not 
persons charged with offences which include theft, and consequently, they cannot 
properly be tried with persons charged ivitli receiving stolen property which was stolen 
in a theft which was committed as part of the transaction imolnng the other offences 
—MalLuTi. 37 CrLT 794 (799). 163 I C 253. AIR 1936 All 337. 1936 ALJ. 518, 
1936 CrC. 401, 58 All 695.1936 ALR 539.8RA 928 But the Lahore High Court has 
held that sec. 457, I P C , includes theft and a person accused of an offence under 
'ec. 457, I. P C, can, by virtue of s«:. 239 (e), Cr P C., be legally charged and 
tried with persons accused of receiving or retaining stolen property — Nawob. 38 CrLJ. 
1061, 170 IC 303. AIR. 1937 Lah 463, ILR 1937 Lah 62. 39 PLR 278. 10 R.L 
100. distinguishing Siiha/i Ahmad v. Emp. 112 1C 584, AIR 1929 Lah. 142. 29 
CrLJ 1080 and holding /oggo v Emp , 51 PR 1905 (Cr ), 3 CrLJ 76, 165 P.L.R 
1905 as out of date 

Under the old law it was held that where A and B were charged with house-breaking 
by nieht with intent to commit thcR, and C with basing rece.ved some of the stolen 
articles on a certain day, and D with having received some other stolen articles on 
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. (18) The joint trial of four accused., who wcretharged with offences of kidnapping 

and abduction, with the fifth accused who was charged for. abduction only and with 
the sixth accused who was charged under sec. 368, I. P. C., is illegal— Dafadar, 
A.I.R. 1933 Cal. 563, .144 I.C. 93. 34 682. 1933 Cr.C. 940. .Sec Note 777 and 

Note 778 ( 20) and Note 779 (9). , . . i ( , ■ . . . 

(19) The joint trial of 19 accused persons, who w*ere merely poatJiers gathered in 
the same place at the same time for'fi^iig in prohibited waters and were charged under 
Pecs 379 and 447, 1. P.' C.'was illegal as the’ act of each-accused might have been 
independent of the act of the other and there was'nothing’to'show identity^of -purpose 
or common object— SO Mad. 735,i27,.Cr.L.J. 1381, 98 I.C 597, 51 M.L.J. 
692, 24 ML.W. 918, AI.R. 1927 Mad. 177, 38 M.L.T.,37^- Where 13 persons were 
jointly tried for an offence under sec. 26 (d) of Uie. Indian , Forest Act for having 
.illicitly grazed their cattle in .the reserved ’forest, held that ihere being no evidence on 
the side of the prosecution to prove that there was any prior consultation or community 
of purpose amongst the' accused, their jbint.taal vias.iUegal~A»HoIafe,)34 Cr.L.J. 1175, 
146 I.C. 116, 16 N.L.J. 196, A.IJ?. 1933 Nag. 368, 1933 Cr.C 1552. . ) '• - 

' ’ (20) Offences of forging a document by one '^person ‘and its use by another in 
giving false evidence as to attestaUon in support of ihaf document, cannot be tried 
together— Ganicaw/. A.I R. 1916 Nag.- 73. 38 1CL723, 18 Cr.L.J. 339, 13 N.LJl. 35 
The argument used in this case wouldicertainlyibe equally applicable if the scribe and 
the person for whose benefit it was forged and who gave evidence in support of it had 
beenithe same person asithe forger of the document anduts production m Court might 
be separated by years of time !such ai xhjuld militate against theicontmuity of purpose 
-RaiAar. A.I.R. 1935 Nag. 149,(154), 1935 Cr.C 834, 157 , 1, C. 6I8,,31'NL.R 38, 
36 Cr.L.J. ,1153. , , , T : 

(21) Three cas« were , instated against the accused at the instance of three 

different complainants though the. cases art>se at or about the;same time 8t|th6 same 
'place 'm a hat. 'The alfegations againn ^c, accused -were lha't they with-oUiers fomed 
members of an unlawful ^ assembly, comnutl^^rioting, individually caused hurt .to the 
complainants and sca'ttered and spoiled or 'took ’away' foreign '"saU and other articles 
which the complainant' exposed 'for sale.* They were tried' together', in one thal Held 
that such a joint trial w'as not’allow'abU under the^Cr.‘P. C/ai the’facts alleged did 
not form the same transaction and offenrts of hurt were distinct from each other, 
though the origin and ‘preparations' |for','the .'Commission' of the offences ‘might be'the 
same — Nanda'Kumari 11 C.WN. 1128 ““ ■“ '' I ‘ ' ' J 

(22) After the Civil Court. peons'had been obstructed in executing the decree the 
accused, aftw consultation, procaded to the kutdiery of the decree-holder m order to 
beat his son and the tahsil^r and beat the ' 

to the house of the judgment-debtor jwherc 

together on x’anous charges regarding bo* ! , , .... - „ . 

illegal as the second attack was cJearl" — ’* -- * there was then 

rn further intention to obstruct the se_of w’hi* tlw 

incidents of the first occunence to<A , _ ^ ^ , 

(23) Three perams were jointly tried for cheating The charges against them were 

that each, of .them, had cheated a different pepon on a^different date. HeW ,tKat the 
joint trial was illegal as the three-acts' of cheating' were wholly disUnct and not com- 
mitted in the course of the same transadion — Kaim ^5thgh, 12 CrLJ. 208, 10 I.C. 63, 
122 P.L.R. 1911. 28 P.WR. 1911 ‘(Cf.). y ‘-’.’j .. . .. 7 ’ ' ... ' J 

(24) The accused were said to have attadeed the complainant and his party on a 
certain date to deprive them of a lai^ number of logs which they were removing from 
the forest. It was also alleged that on the next date they.took away certaih other logs 
from another part of the forest whtdi also belonged to the complainant. They were 
charged with being members of Ian 'unlawful! assembly and of. committing theft on 
both these occasions. Held that .the jolnLitrial was illegal as;these,acts could .not be 
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considered to form part of the same transactloii^ramfzit/ifln v. Rajjaba^i, 31 C.W.N. 
237, 45 C.LJ. 591, 28 Cr.LJ. 347. 100 IC. 827, ALR. 1927 Cal 330 

^25) The offence of the sale of opium Tnthout a license is quite dissociable from 
the offence of importing foreign opium into British India Opium sold without a 
license need not necessarily be importtd oinuin, and opium need not necessarily be 
Imported for sale. The offence of the abetment of the importation of opium into 
British India by one accused can form no part of the transaction in respect of which 
a charge under sec. 9 fd), of the Opium Act is framed against others for selling half 
a tola of opium to a bogus purdiaser. Consequently these offences are different offences 
not committed in the course of the same transaction and do not fall within the exception 
to sec. 233, Cr. P. C, laid down m sec. 239 (d) of the same Code. Hence their 
joint trial is illegal — Ghasiram y. Emp, 38 Cr.LJ, 542, 168 IC 450, 9 RJ'I 255, 
A I R. 1937 Nag 188 

(26) If both the owner and the driver of a motor vehicle had committed offences 
under the Motor Vehicles Act in respect of a single journey, there is no objection to 
the joint trial of those two, but it is very objectionable that several owners and sewral 
drivers should be tried in one trial for several offences committed on different dates 
— KMrillal-KrhJmon, 39 Crl,.J. 861 (862). 177 IC. 314, 1938 M.WN. 822. 11 RM. 
303, 47 ML.1V. 774, AIR. 1938 Mad. 743. (1938) 1 MLJ. 800. 

(27) Vhere the charge which the accused were called upon to meet in the trial 
Court was that they were members of an unlawful assembly which had a common 
unlawful object and that as in the prosecution of that common object, various acts 
were committed by different individuals among the members of that assembly, all 
of them were liable by virtue of sec. 149. 1. P. C.. in respect of all the acts committed 
by the various individuals and they were also charged m respect of indmdual acts 
said to have been committed by them which constituted offences under vanous sections 
e' the Penal Code, such as secs 352. 323. 324 and 325. held that once it was found 
that the common unlawful object had not been established, it must be held that acts 
which were alleged to constitute offences under secs 352. 323. 324 and 325, I P. C, 
had nothing in common between them and there would be no justification for a 
joint trial being held in respect ol such acts which were committed not only by different 
accused but against different persons m different places — /IronasA' Gottnian v Pahtti 
Maian. AIR. 1939 Mad 406, 49 MLW 163. 1939 MWN 117, (1939) 1 MLJ 
259, 1939 M.CrC. 70, 40 CrL J 855. 184 IC 134, 12 RM 413 

780. Clause (e) — An offence which includes theft: — An offence which 
includes theft must mean an offence of which theft is a necessary and essential ingredient 
An offence which may be the forerunner of a theft or wh-ch may form part of a larger 
transaction which might involve or indude theft, cannot be said to be an offence whidi 
includes theft That being so, persons charged under secs. 457 and 460, I P C , are not 
persons charged with offences whidi include theft, and consequently, they cannot 
properly be tried with persons charged witir receiving stolen property which was stolen 
in a theft wh'ch was committed as part of the transaction invohnng the other offences 
~Ma\luu. 37 CrLT 794 (799), 163 IC 253. AIR 1936 All 337. 1935 ALJ 518, 
1936 Cr C 401, 58 All 695. 1936 ALR 539, 8 R A 928 But the Lahore High Court has 
held that sec. 457, I P C, includes theft and a person accused of an offence under 
'ec. 457. I P C, can. by virtue of sec. 239 (e). Cr P C., be legally charged and 
tried with persons accused of receiving or retaining stolen property— A ’ck a6 38 Cr L.J. 
1061, 170 IC. 303, AIR 1937 Lali 463. ILR 1937 I.ah 62. 39 PLR 278, 10 RX 
100, distinguishing Sultan Ahmad v. Emp, 112 IC 584, AIR 1939 Lah. 142. 29 
CrL.J 1080 and holding fagga v Emp. 51 PR 1905 (Cr), 3 CrLJ 76, 165 P.LR 
19(S as out ol date. 

Under the old law' it ^vas held that where A and B were charged with house-breaking 
by night with intent to commit (beR, and C with hating recehed some of the stolen 
articles on a certain day. and D with having received some other stolen articles cm 
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another day, the joint trial of these perlons would be illegal— Glrdfeari, 1882 A.W.N. 215. 
This ruling is now superseded by the new dause (e). 

If one person has committed tkeft and another person has received the stolen 
property knowing it to be stolen, they can be tned jointly — Bhima, 38 All. 311, 14 
A.L J. 344j Anwar, 44 All. 276. 20 ALJ. 96? Karu v. Ram Charan, 28 Cal. 10; Nga Pa. 
4 Bur.L.T. 263, 13 Cr.L J. 59 (60) } and it is not necessary that the receiving should 
take place simultaneously with the theft — Anwar, supra. Even an appreciable interval 
of time between the two acts which are otherwise connected does not always prevent 
them from being parts of the same series of connected events and from being tried 
together— Ngo Nya, 14 Bur.L.R. 38, 6 CrX.J. 28; Nga Ton Pu, 2 L.BR. 19. In 
Jethalal, 29 Bom. 449 and Ramratlan, 21 C.W.N. 1111, 19 Cr.L J, 17, however, it was 
held that theft and receipt of stolen goods could not be said to be acts committed in the 
same transaction, because the thief and the receiver of goods were not associated in the 
series of acts which formed the same transaction from the very start; the one offence 
took place after the other was completed. In another Calcutta case also it was held 
that unless the theft and subsequent receipt were committed in pursuance of the same 
conspiracy, the two offences could not be said to be parts of the same transaction and 
the offenders coultf not be tried together — Ohi Bhusan, 46 Cal 741, 23 C.W.N. 463, 
29 C.L.J. 212. Under the present clause, however, it is not necessary that the two 
offences must be commited in the same transaction or in pursuance of the same cons- 
piracyi all that is now required is that one offender should comnut theft and the other 
offender ^ould receive the stolen property. 

Two persons accused of an offence ought not to be tried together if the prosecution 
cases against them are mutually exclusive— Aaiwi/ddin, 21 I.C. 163, 7 LB.R 68. 14 
CrL.J. 563, 6 Bur.L.T. 191; Kyata Dwe. 74 I.C. 78. A.I.R. 1923 Rang 67, 24 Cr.L.J. 
750. The addition in 1923, subsequent to those decisions, in sub-sec, (e), sec. 239, 
Cr. P. C., does not appear to make any difference in this respect, Where there was 
no allegation that one accused was the thief and the other his assistant or receiver 
but the prosecution case was that either one was the thief or the other was the receiver 
of stolen property, they should not be jointly tried— /«/aa Khan, 35 Cr.L.J. 1312, 151 
I.C 406, 1934 Cr.C. 887. A.I.R. 1934 Rang. 193. 

IVhere the accused was charged under secs 215 and 411, I. P. C., in respect of a 
mare and was jointly trred with another person who was also charged under sec. 411, 

I P. C,, in respect of the same mare but there was no evidence whatsoever to show 
any connection between them, held that the joint Inal was illegal and as it was not 
unlikely that it caused prejudice to the former, a retrial was ordered — Pirano Lakho, 
35 CrLJ. 153, 146 I.C, 649, A I.R. 1933 Sind 352, 1933 CrC. 1180 

Dacoity, and receiving the property stolen in the dacoity may be tried together 
under this clause— Durga Prosad, 45 All 223, 20 A L J. 981, 24 Cr.L J. 149, 71 I C. 501, 
A.I.R. 1923 All 126; Tehr\. AIR. 1936 Oudh 108, 1935 OLR. 684. 36 CrLJ 1467, 
158 IC 913, 1935 OW.N. 1153. 

The offence of belonging to a gang of Urieves (sec. 401, I P. C.), is not an 'offence 
which includes theft' within the meaning of this clause, because the former offence is 
committed as soon as a gang of persons associated for the purpose of habitually com- 
mitting theft is formed, and before any theft is actually committed by them. There- 
fore, an offence of belonging to a gang of thieves and an offence of receiving stolen 
property cannot be tried together, under this dause— CAAo/;«, 26 Cr.L J. 1097, 88 I.C. 
185, AIR. 1925 Lah. 537. Offences described in secs. 457 and 436, I. P. C., with which 
a person is jointly charged cannot be tried along with offences under secs 411 and 414, 

I P. C., with which other persons are diarged, because sec. 436 does not include theft 
or extortion, though sec. 457 does— 5M/fo« Ahmed, 29 Cr.LJ. 1080, 112 IC. 584, A.IR. 
1929 Lah 142. 

IVhere the receiver from the reedver of stolen property was tried with the imme- 
diate receiver and the thieves and his defence was conflicting to that of the receiver of 
the stolen property, held that there was some posribility of prejudice to the receiver 
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from the receiver of the stolen property in Ws joint trial with the other accused and 
that he should be tried in a separate tnal from the beginning — Keshowdas, 35 Cr.LJ. 
205, 146 I.C. 936, A.I.R. 1933 Sind 390, 1933 Cr.C. 1430. In this case the questions as 
to whether the provisions of sec. 239, cIs. (e) and (f) refer to persons who are receivers 
from receivers and whether they may be jointly tried with the thieves, were left 
undecided. See also Ddsuk. 25 Cr.L.J. 807, 81 I C. 343, A.I R. 1925 Cal. 248. 

Two accused were charged with three offences of theft committed on three different 
dates. The third accused was charged under see. 411, I. P. C., for having received 
property alleged to have been stolen on one of those dates and the fourth accused was 
diarged under sec 414, I. P. C., for having voluntarily assisted in disposing of the 
property alleged to have been stolen on another of those three dates They were all 
tried jointly. Held that the trial was clearly illegal and the whole proceedings must be 
ret aside— 28 Cr.L J. 459, 101 I C. 491, 9 L L, J. 100. A.I.R.' 1927 Lah. 737. 

There is nothing to prevent charges being added against the thief or receiver 
in cases where the thief and the receiver are being jointly tried under the provisions of 
tills sub-clause, provided that the addition of such diarges against one or other of them 
is permitted by other sections of the Cr. P. Code— A/oZ/iwri, 37 CrLJ. 794 (801), 
163 I.a 253, AIR. 1936 All 337, 1936 ALJ. 518, 1936 CrC. 401. 

781. Clause (f): — ^The object of this clau^ and the meaning of the words 
"possession of which has been transferred by one offence” have been thus explained by 
Mr. Tonkinson during the debate m the Legislative Assembly "Take a concrete example 
A is a cattlc-thiefs two cattle are stolen; B is the dishonest receiver to whom A has 
passed on one of the cattle; C is the dishonest butcher who knows the cattle to have 
been stolen and assists m their concealment by slaughtering the other Well, if A is 
present, A, B and C can all be tned together under clause (c). If A has disappeared, 
then this is not possible and the provisions of clause (/} are required. The possession 
of these cattle has been transferred by one offence, the original offence is theft One 
person has later committed an offence under sec 411, I P C, and another person has 
committed an offence unde: sec. 414, I P. C The tno cattle were stolen at the same 
time, that is one offence" — Legislative Assembly Debates. 6th February 1923, page 1922. 
By this clause, the ruling in Kumudini Kanta, 28 Cal 101 is rendered obsolete 

If more than one offence of theft has been committed m respect of certain property 
wWch could be designated as stolen property withm the meaning of sec 410, I. P. C., 
then the persons in possession of such stolen property which has been secured by means 
of the commission of several offences of theft or robbery, etc, cannot be tried jointly 
under this clause — Bhaggan, 36 CrLJ. 602, 154 IC 901, 1935 OWN 408, A.IR. 1935 
Oudh 327, 1935 OLR. 210 But see Supdt. & Rem of Legal AEairs, Bengal v. 
Raghulal, cited in Note 777 

The only offences mentioned in this clause are offences under secs. 411 and 414, 
I. P. C.; and the provisions of this clause cannot be extended by analogy to a trial of 
persons accused of offences other than those specifically mentioned herein. Therefore, 
the joint tnal of two accused both charged under sec. 412, I P C, is illegal — Bekari, 
12 OLJ. 339, 26 Cr.LJ 1291, 89 1C 155 

Receivers of property stolen at one theft can be tned jointly, even though the stolen 
articles were received by them at different times— C«f/anio. 6 Pat 583, 28 Cr.LJ. 962, 
105 IC 674, AIR 1928 Pat 38; Shakm. 36 CrLJ 1206. 157 IC 562, 1935 OWN. 
911; Lakha Amra. 34 BomLR 301. Ini Rul 1932 Bom 231, 137 I C 146, 33 CrLJ. 
294, A.IR. 1932 Bom. 201, 1932 Bom. 3(fi (306). There is an e-xpress direction in 
the Code as to which persons may be tned jointly if this can be done without prejudice 
,and in the absence of anj’ evidence bnn^ng the ease under the pronsions of sec. 239 (1), 
Cr. P. C , the Magistrate has no junsdiction to try those persons jointly. The disregard 
of an express provision of law as to the mode of tnal is not a mere irregularity such 
as can be remedied by sec. 537, Cr. P. Code. INTiere, therefore, there is no proof that 
the stolen articles were the proceeds of the same theft, persons diarged with dishonestly 
recMvmg and retaining them cannot be jomtly tried— Rani Kkdican Kahar v. Emp.. 

Cr— 55 
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39 CrLJ. 7.39, 175 I C. 525, A.IR. 1938 CaL 525. 42 C.V/.N. 729, 11 R.C. 113. But 
see Jethdal, 29 Bom. 449, 2 CrLJ. 480, 7 BomLR. 527, 1932 Cr.C. 305 (306). The 
lollowing cases may arise when stolen property is found in the possession of different 
receivers; (a) there may be one theft and the several receivers may have received 
the property jointly, se, at one and the same time; lb) there may be one theft and 
the several receivers may have received the property at different times; (c) there may 
be tvo or more thefts and the several receiver's may b.ave received the property 
jointly; (d) there may be two or more thefts and the several receivers may have received 
the property at different times Now, in cases (o) and (e) a joint trial is clearly 
permissible, because the property was received jointly, whether there was one or more 
than one theft. In case Id), a joint trial is illegal, because there is no community 
of purpose between the receivers. In case (&) a joint trial is permitted by clause (/) 
of sec. 239. This clause practically declares that the different acts of receipts are one 
and the same transaction, if the transfer of possession from the o%vner to the thief 
was made by one and the same act (ie.. if the articles were sto’en at one tfiefl). 
The fact that the articles were received by the receivers at different limes is immaterial; 
the words “possession of which has been transferred by one offence" refer to the transfer 
of possession from the true owner to the thief and not to the transfer of po'session 
from the thief to the receivers ” — per Mullick, J., in Ctdjania, supra. See Note 746. 

Where six cattle were stolen from a grazing ground of which two were found in 
the accused's possession, he should not be charged, tried and convicted in two separate 
trials, merely because the two bullocks found in his possession belonc to two separate 
owners-Nfa Po E, A.I.R. 1936 Rang 94. 37 CrLJ. 530, 162 IC. 137. 1936 Cr.C. 118. 

782, Clause (g)j — A person who passes counterfeit coins and another who 
Is in possession of them can be tried jointly— Prajonna, 31 Cal 1007. A was charged 
under sec. 240, I. P, C , for uttering a counterfeit coin at Jullundur, B under sec. 243, 
r. P. Cm for being in possession of counterfeit co'ns at Juliundur knowing them to be 
counterfeits of King’s coin, and C, who was in Delhi, under secs. 240, 243 and 109, 

I P. Code. There was no evidence of conspiracy or as to the passing of co'ns by C. 
Held that under these circumstances the offences for which these throe persons were tried 
together did not form the same transaction and their joint trial was illegal— 
Hamid. 34 CrLJ. 1253, 146 IC. 261. AIR. 1933 Lah. 228, 1933 Cr.C. 348. 

783. Separate trial: — A joint trial is not compulsory under this section; the 
Magistrate has a discretion to orocced jointlv or separaleh against the accused persons 
—Govinda, 16 NL.R 9, 21 Cr.LJ. 769 Though the offences are committed in the 
same transaction, still it is a question for the Court in the exercise o^ its d'seretion to 
say whether the accused should be tried together or separately— Charu Chandra, 38 
C L J 309, 25 Cr L J. 294, 76 I C. 966 This section gives a judic'al d'seretion to 
the Court to try accused persons jointly or separately, and the manner in which 
the discretion should be exercised must depend upon the facts of each case — Dwarka, 
19 C.W.N, 121, 16 Cr.LJ, 348 Although a joint trial is allowed under the circumstances 
specified in this section, still it is the duty of the Magistrate to see that the accused 
are not prejudiced thereby. No joinder of rfiarces should be allowed if it bewilders 
any of the accused in his defence or unduly prejudices him — Chulam. 1 SL.R. 73, 8 
CrLJ. 191; PuVsanki. 5 Mad, 20: Alimuddi, 52 Cal. 253. AIR. 1925 Cal 341. 85 
1C 231, 26 Cr.LJ. 487. 29 C.WN 173; Rash Dehart Shaw, A.I.R. 1936 Cal 753 
(759), 41 CWN. 225, 1936 CiC. 1043. Thus, a number of murders and an offence 
of arson were committed Though all the accused were present, there was ex'idence 
against some of them only as regards those offences There was evidence against all 
the accused together only of conspracy to commit murder. All the accused were 
charged with consoiraev, murder and arson, and the jury returned a verdict of guilty 
against all the accused on all the diarges. Held that the jury’ were embarrassed and 
the accused were prejudiced in their defence — Aiimuddi. supra If the accjsed persons 
have acted indenendentlv and have made separate defences, the joint trial is illegal — 
roTtfsu Nayako, 2 Weir 303 (304). 



Sec. 240.1. 


THE CODE OF CRIMINAL PROCEDURE 


867 


Whene^r the applicability of sec. 239 is doubtful, it is better that the accused 
Aould be tried separately — Samiullah, 51 MLJ. 692, 27 CrL J. 1381 

A Separate trial is the rule, and joint trial is the c'cception, and it is for the 
prosecution to justify a joint tr al — Durga presad, 45 All 223 (224) , 20 A L.J. 981. 

See also Note 774 under the heading "Case.” 

783A. Last Para — Applicability of section 234 to section 239: — 

In several cases it has been held that the words "the former part of this chapter” 
occurring at the end of this section mean the part prior to the part headed "Joinder 
of charges,” ic, the part under the heading "Form of d'arges” (secs 221 — 232); 
therefore sep. 234 will not control the provisions of sec 239 — Bishambhai, 2 OW.N. 
760; 90 IG. 70S, 26 Cr.L.J. 1602; Po Mya, 7 LBR. 272, 16 CrLJ 44 Sections 234 
and 239 are mutually exclusive. Section 239 as amended in 1923 contains a special 
provis'on in clause (c) that a joint trial is permitted to persons accused of more than 
one offence of the same kind (within the meaning of see. 234) committed by them 
jointly within the period of 12 months Obviously therefore when more persons than 
'one are tried jointly, reference cannot ba made to the provisions of the Code previous 
to sec. 239 (ic., secs. 234 to 238) If that had been tiie intention, it would not have 
been necessary to stale definitely that persons accused of more than one offence of the 
same kind within the meaning of sec 234 conmilled by them Jointly within 12 months 
may be tried together. Section 239 is scU-contamed and independents the provisions of 
this section are to be considered evclusuely without the help of secs 234 to 238 — 
JaneskoT Das, 51 All 544, 30 Cr.LJ. 687 ( 688, 689). 1929 ALJ 329. AIR 1929 
AIL 202, 116 IC 789, following Ram Prasad. 19 ALJ 193. 22 Cr.LJ 657, and 
Skeo Saro«,‘32 All 219 See also Babulcl CItoukhani v. Kmg-Emp , in Note 778. 
But in SAaniier, 11 A.L.J. 183. 14 CrLJ 116 (117), it has been held that sec. 239 
i« governed by secs. 234 and 233 Such a view has also been taken in Nirajan, 35 
CrLJ. 1224, 150 IC 1140, 1934 ALJ 658. AIR 1934 All 811 Sec also Note 751. 

240. When a charge containing more heads than one is 
framed against the same per.son, and when 
. Withdrawal of reiMin- a conviction has been had on one or more 
oifo^e^cfuevcrafcha?^^ of them, the complainant, or the officer con- 
ducting the prosecution, may, with the 
consent of the Court, withdraw the remaining charge or charges, 
or the Court of its own aceprd may stay the inquiry into, or 
trial of, such charge or charges Such withdrawal shall have 
the effect of an acquittal on such charge or charges, unless the 
conviction be set aside, in which case the said Court (subject to 
the order of the Court setting aside the conviction) may proceed 
with the inquiry into or trial of the charge or charges so 
withdrawn.. 

785. Scope of section: — This section applies where the accused is charged 
under several distinct heads for several distaict eSfnccs and not where several formal 
charges are drawn up against him — Am:j Chand, 1889 PR. 21 WTierc the offence is 
one, but several charges arc formally drawn up because the offence falls under several 
definitions (see. 235 sub-sec. 2) or because there is doubt as to which offence was 
committed (see. 236), ths section docs not apply, ard the convuciion of the accused 
on one of the charges necessarily makes the other charges nutatorj- 

Again, this section applies only to diarges framed in the same ease, and not to 
separate charges of disfnct offences tried separately; and therefore the prosecution 
cannot, on conviction of the accused in one case, withdraw a charge against the accused 
in another case — Sadia, Ratanlal 362; Covinda, Ratanlal 977 ( 978). 
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This section applies when a conviction has been on one or more of the charges; 
but if the jury has found the accused guilty of all the charges, the Judge cannot 
convict the accused on one charge and drop the others; but he should convict on all 
the charges and pass concurrent sentencea— NadAarya, Ratanlal 288, This case shows 
that a charge cannot be withdrawTi after the accuseti has been tried on it and found 
guilty. 

It is better to have too many charges than too few and once a charge has been 
framed, it should not be dropped uniU the conclusion of the trial Unless on the face 
of it, it is wholly inappropriate or the trial is open to attack on the ground of misj'olnder 
or multifariousness of charges. Where.sex'cral accused persons were committed to the 
Court of Session, the first five under secs. 449, 396 and 302, I. P. C., the sixth and 
seventh under sec 414. I. P. C, and the fourth also under sec 75, I. P. C., and, wh«t 
the Case came before the Sessions Judge for hearing, he framed a new charge under 
secs. 302 and 34, I. P. C , against the first five accused, excluded from the trial the 
charge against the sixth and seventh accused reserving their case for a separate trial 
and did neither cancel nor take up far trial the charges under secs. 449 and 396, 
I P. C, against the first five accused, held that the Sessions Judge ought to haTC recorded 
some order in respect of these charges and should not have left them in the air. He 
ought to have given reasons for not trjnng them; and he was not competent (under 
sec 215) to quath the commitment, though he could (under sec. 240) stay the trial of 
sorrie charges or allow them to be withdrawn on conviction being had on the murder 
charge: in that case the consequences set forth In sec. 240 would follow in the event of 
the conviction being set aside^«dasJ&e, A.IR. 1939 Pat 35 (36), 38 Pat 82, 1938 
P.W,N. 754. 19 P.L.T. 801, 178 I.C. 130, 39 Cr.LJ. 997, II R.P. 215, 5 B.R. 53. 

High Court's power to direct seUhdrataai '.—Where the accused was charged with 
10 offences of criminal breach of trusf, in respect of 10 small sums, and the Sessions 
Judge convicted the accused on three orJy of the charges, the High Court on appeal 
approved of the Sessions Judge's action, and directed that no further proceedings 
should be taken against the accused in respect of the other offences— Rasimddm, 9 
CLJ, 257, 4 IC. 48. 10 Cr.LJ. 482. The woni 'Court' in this section does not mean 
only the trial Court, but includes e\’ery grade of Court including the Court of Reriuon. 
If the complainant withdraws the application for leviaon, the withdrawal amounts to a 
withdrawal of the diaige. and the accused diall be acquitted — Ckamandi v. Bobu Lot, 
27 A.LJ. 1056, 1929 Cr.C. 491. A.I.R. 1929 All. 899, 119 I.C 575, 30 Cr.L.J. 1089, 
51 AIL 977. 


CHAPTER XX. 


Of the Trial of Summons-Cases by Magistrates. 

786. This chapter deals only with the trial of summons cases; a w a rrant case 
cannot be tried under this chapter. If, however, a n-airant case is joined with a 
summons-case, e g., where two charges arising out of the same transaction are made 
against an accused person, one of whidi Is a summons-case and the other a warrant case, 
the procedure should be as in a warrant case— Ra/ Narain v. Lola Zantoli, 11 Cal. 91; 
SobkanaTon, 39 Mad. 503; Raghacalu v. Smgaram, 41 Mad 727. But in such a case 
il the warrant case is not prm-ed. the Magistrate may proceed with the summons-case 
according to the procedure laid down in ri\«s chapter and not under Chapter XXI— 
Papadu. 7 Mad. 454. See Notes 79S and 820. 


Procedure in summons- 
cases. 


241. The foUowmg proceedure shall be 
observed by Magistrates in the trial of 
ffummons-cases, 
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242. When the accused appears or is brought before the 
Substance of accusation Magistrate, the particulars of the* offence 
to be stated. of which he is accused shall be stated to 

him, and he shall be asked if he has any cause to show why he 
should not be convicted; but it shall not be necessary to frame a 
formal charge. 

787. Particulars shall be stated to accused: — Omission to state to the 
accused the particulars of the offence with which he is charged amounts to an illegality 
\ntiating the trial, and not a mere irregularity curable by sec. 537 — Copal Kmkna v. 
Mali Lai, 54 Cal. 359, A.I.H. 1927 Cal 196, 44 CLJ. 575, 99 I.C. 411, 31 C.W.N. 167, 
28 CrX J. 155} Ashila Ranjan, 48 C.LJ. 92; Skubneshuiar Prashad, infra. But see Lahani 
V. Ghusd, 33 Cr LJ. 938, 140 I.C. 113, 28 N.L.R. 163, Ind Rul. 1932 Nag. 134, 1932 Cr.C. 
678, AIR. 1932 Nag. 127 where it has held that the omission was a mere irregularity 
cured by secs. 535 and 537, Cr. P. C, when there is iu> suggestion of any failure of justice 
haling been thereby occasioned. See also Daradoo v. Haiba, 28 CrL J. 511, 101 IC. 895, 
A I.R. 1927 Nag 210 Sec. 242 does not say that the Magistrate shall make a record 
of what he stated to the accused in explaining the offence. It is sufficient if the pro- 
ceedings show that he had orally explained to the accused what the offence was and 
asked him to show cause Section 242 does not expressly state that a note should be 
made. IVliere no note was made, it is a mere irregularity, cured by secs 535 and 537, 
Cr. P. C^Jagannalh, 36 Cr.LJ. 361. 153 1C. 427. A.1 R. 1934 Nag 258, 1934 Cr.C. 
1297. It IS not necessary to record the whole of the ronversation that passed between 
the Magistrate and the accused but there must be some indication in the record as to 
what has been done Where from the order sheet it appears that only the second part 
of this section has been complied with, if at all, that is, the accused was asked if he 
pleaded guilty to the charge or not and the accused pleaded not guilty and there is 
nothing in the record to indicate that the substance of the charge was explained to the 
accused which is required by the first part of this section, there has been no compliance 
with the provisions of this section although the Magistrate m his explanation says that 
the particulars of the offence were stated to the accused— £Au&iiesAu'ar Prasad, AIR. 
1936 Pat. 501, 38 Cr.L.J 22. 165 IC 844. 17 PL.T. 609, 1936 CfC. 823. 3 BR. 88, 
9 R.P. 223. Where the Magistrate did not explain to the accused the particulars of the 
offence of which he was accused, but merely told him that he was accused of an offence 
under sec. 19 of the Burma Village Act, the trial was illegal — Nga Sein, (1922) 4 
U B R. 127, A I.R. 1923 Rang. 132. 

In a summons-case omission to explain the particulars of an offence to the accused 
under sec. 242, Cr. P. C , and to ask him to show cause at that stage is not (in cases in 
which the accused is defended and pleads not guilty) an illegality iitiating the trial 
provided of course that no prejudice can be shown to have been caused to the accused 
and that the accused has in due course been examined under sec. 342. Cr. P. C. This 
does not mean that it does not matter whether the pronsions of sec 242 are complied 
with or not; they ought to be complied with and Magistrates should take care that the 
record on its face establishes that there has been a full compliance with the law only 
because no Magistrate can tell what will be the opimon of a superior Court as to 
whether the accused has been prejudiced by the omission m the particular case — 
Sukhdeo Prasad v. Emp, A.I.R 1938 Pat. 55 (57), 16 Pat. 97, 18 P.LT. 370. 1937 
P.W.N. 353, 173 I a 189, 39 CrL.J. 321, 4 BJL 240 

\\Tiere under sec. 242, Cr. P. C , the particulars of the offence of which the petitioner 
was accused were thus stated "Cruelly to a mildi buffalo by performing phooka upon 
it (by thrusting hand in the pnvate part of the animal) at the time of milking. . . . 

Ill-treating a she-buffalo by cruelty and mcinlessly beating and otherwise ill-treating 
... ” and the Magistrate came to the conclusion that it was not proi'ed that the 
petitioner actually performed phooka or otherwise ill-treated the animal but found that 
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the petitioner was the owner of the animal and that while it was in his possesion and 
under his ^control phooha was performed upon it and convicted him under sec. 6 of the 
Bengal Craelty to Animals Act (I of 1320), held that in the interest of jusUce it is 
necessary that the accused should be retned for the offence of which he has been 
convicted and that in that trial the accusation under sec. 242, Cr. P. C , should make 
it clear that he is called upon to show cause why he should not be convicted by reason 
of the fact that tie is the owner of the animal upon which the phooka was performed— 
Dargahi M.ah v. Etnp., 44.C.WJ^. 398. 

788. Charge; — Although it is not necessary to frame a formal charge in a 
summons-case, still the provisions of sec 233 as to jo'nder of charges apply to summons- 
cases as well; therefore, a joint trial and conviction of several accused for several distinct 
offences ui a summons-case is illegal under sec 233 — San Dun, 3 L.B.R. 52, 2 Cr.L.J. 
739 (744) (FB.). See also Vpendja Nalh, 41 Cal 694 cited in Note 744 under 
sec 233. In fact, the concluding words of this section ("it shall not be necessary to 
frame a formal charge”) appear to contemplate that in a summons trial there is a charge 
of an offence, although it is not necessary to embody it in writing in accordance with 
the provisions of secs 221, 222 and 223 — San Dun, supra. The intimation to the accused 
of the particulars of the offence takes the place of a formal charge — Manna, 9 N.L.R. 42, 
14 CrL.J. 230 (231). 

Although it is not incumbent upon a Magistrate to frame a charge against an 
accused in a case which is being tried as a summons-case, it would be proper if the 
Magistrate actuaUy frames a charge or summarises the ingredients of the offence (and 
reads them over to the accused before the Inal begins) which the accused are required 
to meet in the case, especially in a prosecution under the Sugar Excise Duty Act (XIV 
of 1934) wh.ch is of a very recent date— Beftori Ram v Emp., 39 Cr.L J. 610 (612), 
19 PLT. 415, 1938 P.IV.N. 426, 175 I.C. 531, 4 B.R. 602, 10 R.P. 634, AIR. 1938 
Pat. 440, 

IVhen a summons-case is tned jointly w-ith a warrant case, the procedure of a 
warrant case has to be followed, and a charge has to be drawn up rtot only for the 
warrant case but the summons case also Where, therefore, the accused was summoned 
for offences under secs 143 and 379, I. P. C., but only a charge for an offence under 
sec, 379, I- P. C., was drawn up, a conviction under sec. 143 was set aside for the 
absence of a charge under that section— Hossem v. Kalu, 29 Cal. 481 (482). 

243. If the accused admits that he ha.'; committed 
C 0 „v.ct.™ m adniis. ‘he offence of which he is accused, his 
sion of truth of accusa- admission shall be recorded as nearly 
as possible in the words used by him; 
and, if he shows no sufficient cause why he should not be con- 
victed, the Magistrate may convict him accordingly. 

789. Change — Conviction on plea; — The word 'may’ has been substituted 
for the w'ord 'shall,' by sec, 66 of the Cr. P. C, Amendment Act, XVIII of 1923. Under 
the old law the Magistrate was bound to convict the accused if the latter pleaded 
guilty and if there was nothing to show that the plea was not unreserved or voluntary 
— Ailam. 8 SLR- 213, CrX.J, 283 If the accused pleaded guilty, the Magistrate 
was bound to convict him; he had no power to discharge the accused on the gmund 
that his criminal intention was wanting — Nataraja, 2 Cr. LJ. 468 (469), U.B.R. 1905 
Cr P.C. 37. 

Under the present amendment, the Mapstrate is no longer bound to convict the 
accused on his own pica. "This amendment gives the Magistrate a discretion, as to 
conviejing an accused who pleads guilty in a summons case, and the Court is thus 
able to refuse to accept a pica of guilty whidi it believes to be untrue.”— S/a/ewr/it of 
Objects and Reasons (1914). 
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The Magistrate should not record one admisdon for a number of accused persons 
whereas the section requires the words of each a» nearly as possible to be recorded — 
Tcjumal, 34 Cr.LJ. 67 ^68), UQ I.C. 697, 26 Si.R. 345. Al.R. 1932 Sind 211, 1932 
Cr.C. 902. Ind Rul. 1933 Sind 16 

In an ordinary cnminal case, especially in a summons case, it is open to a Court 
to accept and act upon a plea of guilty. It would be contrary to commonsense and 
to the universal practice if a Court were not to act upon that plea, and a Court cannot 
be compelled, after a plea of guilty which it is wilLng to accept, to waste public tune 
over an elaborate inquirj— /fis/ian Narain, 50 All. 5S9, 30 CrL J 6 (7). 

Sections 243 and 244: — The Court has got discretion to accept the plea of guilty and 
convict the accused, or not to accept iL If he does not accept the plea, he must satisfy 
himself that the evidence which he hears (under sec. 244) justifies conviction, or else 
he should record an order of acquittal If he hears evidence, and it does not prove 
the facts of the charge, it is not open to him to go back and accept the plea of guilty 
and convict the accused On the other hand, if the Court decides to accept the plea 
of guilty under sec. 243 and convict, he may call evidence to acquaint himself with 
the facts to enable him to arrive at a proper conclusion as to the sentence to be passed. 
But this is a different thing from hearing evidence to see whether the accused was 
guilty or not — Jonardan Kashnath, 33 BomLR 340, 32 CrLJ 719 (720), 131 IC. 
473, 1931 Cr.C. 339, AIR. 1931 Bom. 195 (F.B ) And so, where it is not clear from 
the record whether the plea of guilty was accepted by the Court or not, and the 
Magistrate recorded some e%'idence, and in the result found the accused guilty and 
convicted him, there is no doubt that the Magistrate did not accept the plea of guilty, 
and proceeded under secs 244 and 2i5—lbid (at p 721) 

790. Admission of accused: — 4Vhcre the accused said that he committed 
the act on account ot ignorance and begged to be excused, hild that this did not amount 
t'l an admission that he had committed an offence, and a conviction based thereon was 
wrong — Gulam Ra:a, 25 CrLJ 707, AIR 1925 Lah 153. 81 1 C 195 Admissions of 
truth of the allegations on which a charge is based cannot legally amount to an admis* 
slon on the part of accused that he has committed the offence of which he is accused— 
Kanhayalal, 32 CrL.J. 1132, 134 IC 261, 14 NLJ 39. 1931 CrC. 452, A.I.R. 1931 
Nag. 100 

Courts should not be astute to construe techmeal words inadvertently used by accused 
persons not tra ned to the law against them, but should look to the statement as a 
whole and place a fair and liberal construction on it after giving the benefit of every 
reasonable doubt to the accused — Homnaiain, 35 CrLJ 696, 148 IC. 541, 1934 CrC. 
272, A.I.R 1934 Nag 65 See also Gulabsha. 17 N L J 250 

Where the personal attendance of the accused has been dispensed with and 
permission lias been given to him under sec 205 to appear by pleader, the latter can, 
under secs 242 and 243, make the necessary answers and plead guilty or not guilty 
on behalf of the accused— Derobs/iafc, 50 Bom 250, 27 CrLJ 440 (see this case cited 
in Note 691 under sec. 205). Bill where the personal attendance of the accused has 
not been dispensed with and he is present in Court, tlic Magistrate must call upon the 
accused to say with lus own hps whetlier he admits or denies the truth ot the complaint; 
a pica of guilty made by the pleader on behalf of the accused cannot be acted upon — 
S»rs!«g„ 6 BomLR 861, 1 Cr.LJ 939, Mumapal Board v Tulsh Ram, 1 O.W.N. 
495. 26 CrLJ. 179. 

The Legislature requires that the admission shall be recorded as nearly as possible 
in the ttords used by the accused, because the right of appeal depends upon whether 
he really pleaded guilty or not— A/d Hamf, 1889 AWA’. 81. See also Ganes v. Cor. 
0! Calcutta, 31 CrLJ. 250, 141 I.C. 8^. 36 CWN 182. AIR. 1933 CaL 117, 1933 
CrC. 144, Ind Rul 1933 Cal 207. Where an accused person makes an exculpatory 
statement before the framing of a charge, the Magistrate should lake down the plea 
in the form of question and answer, and in the exact words used by the accused in 
answer to the diarge— Abdul ffejem. 5 Boin.L.R, 999 Recording one admission for 
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a number of accused persons is bad. The admisaon of each person should be separately 
recorded, and in his own word&— Tq'umcd, 26 S.L.R. 345, 1932 Cr.C. 902 (903), 140 
I.C. 697, A.I.R. 1932 Sind 211. 

The admission of the accused should be recorded at once, at the time of the trial, 
and not afterwards from the rough notes nor from the Magistrate’s memory— ErMgadw, 
15 Mad 83. 

244. (1) If the Magistrate does not convict the accused 

Procedure when no Under the preceding section, or if the 
such admission is made, accused does not make such admission^ 
the Magistrate shall proceed to hear the complainant (if any), 
and take all such evidence as may be produced in support of the 
prosecution, and also to hear the accused and take all 
such evidence as he produces in his defence: 

Provided that the Magistrate shall not be bound to hear 
any person as complainant in any case in which the complaint 
has been made by a Court. 

(2) The Magistrate may, (2) The Magistrate may, 
if he thinks fit, on the ap- if he thinks fit, on the^ ap- 
plication of the complainant plication of the complainant 
or accuse^ issue process to or accused, issue a summons 
compel the attendance of any to any wifnwi directing him to 
witness or the production of attend or to produce any docu- 
any document or other thing. ment or other thing. 

(3) The Magistrate may, before summoning any witness 
on such application, require that his reasonable expenses, 
incurred in attending for the purposes of the trial, be deposited 
in Court. 

Change:— This section has been amended by section 67 of the Cr. P. C. 
Amendment Act, XVIII of 1932 The italidsed words at the beginning of the section 
have been added as consequential to the amendment made in sec. 243. The proviso 
ha* been introduced "to provide for the case where a complaint has been made by^ a 
Court, and we have made a similar amendment in section 252” — Report of the Joint 
Committee (1922). In sub-sec. (2) the word 'summons’ has been substituted for 
"process"; for reasons see Note 792 below. 

791. Magistrate's duty to hear complainant, witnesses, etc.: — 
If a Magistrate adopts the procedure presenbed by this section on the footing that 
there was no admission of guilty on the part of the accused person, the Magistrate is 
i\ot competent to take a further plea of guilty from the accused person, and lehevc 
himself of the duty of examining the prosecution witnesses — Lal]i Ravt, A I.R. 1928 
Cal 243 (244). If the accused does not admit the offence, the Magistrate is bound 
to hear the complainant and his sritnessesj and he is not competent to acquit the 
accused without taking the evidence in support of the prosecution — Kesri v. Muhammad 
Bakhsh. 18 AH. 221 (223); Vart^arajula. AIR 1932 Mad. 25. 1931 Cr.C. 5, 1931 
M.WJT. 1050. 35 M.LW. 140. 33 CrLJ. 274, 136 I.C. 314 If the complainant’s 
witnesses have been summoned, the Magistrate is not at liberty to stop the case 
whenever he likes, but is bound to ecamine those witnesses: he is not entitled to 
acquit the accused on a consideration of the complainant's statement alone — Sinnai 
Goundon. 20 Mad 388. If the complainant declines to be examined, it is the duty of 
the Magistrate to proceed to take the endence of his other witnesses before dismissing 
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the complaint, although, in any event, a strong preliminary presumption against the 
truth of &e complainant’s case would arise from his continuous refusal to allow 
himself to be examined. An order of acquittal passed under sec. 245 (1) without so 
examining the other witnesses is a wrong order — Damdoo v. Harba, 28 Cr.L.J. 5U 
(Nag), 101 IC 895. 

This section merely says that the Magistrate shall hear the complainant; it does 
say that the complainant is to be examined Non-examination of the complainant does 
not \-itiate the proceedings — Saro/di, 24 C.W.N. 199 (200) But see Rex v. Krishruin 
in Note 822.. 

Moreover, the Magistrate is bound to hear the accused and his witnesses, ie , all 
the witnesses that are produced by the accused. The Magistrate has no discretion in 
this matter — Ameer Ckand, 13 WJ?. 63. The parties have an undoubted right to 
examine their witnesses and the Magistrate can curtail the number of witnesses only 
on the ground that they are unnecessary and that their examination will delay and 
probably defeat the ends of justice — v Shivanand, 2 P.L.T. 330, 61 I C. 
718, 22 CrLJ. 430. 

There has been no compliance with the provision of sec. 244, Cr. P. C , where the 
Magistrate has in effect found the accused guilty upon the report of an Honorary 
Magistrate as to what the accused had told him — Afunshi Mian, 30 CrLJ. 517, 115 
IC. 690. Ind. Rul. 1929 Pat 242. 10 PL.T. 523, AI R 1929 Pat. 406. 

The Magistrate must base his deosion on the evidence produced on either side in 
Court; he cannot rely on statements made to him out of Court— Sahadeb, 14 Bom. 
572. The Magistrate should not decide a case on the special oath of the complainant 
at the suggestion of the accused's father — Ttthkt, 28 CrL.J 301, 100 I.C 381, AIR. 
1927 All 742 

CTOss-examincttan — Sec 244 does not contain any express provision for cross- 
examination Cross-examination must certainly be albwed at some stage, and as no 
express provision is made for exercising this right in the tnal of summons case, the 
right IS exercisable under sec 244, Cr P. C—Laelmt Ncrain, A I R 1931 All. 621 (623), 
1931 Cr.C 973, 1932 ALJ. 5 In summons cases the accused has no right to postpone 
the cross-examination of any prosecution witness, as in the case of tnal of a warrant 
case But if the cross-examination was postponed in accordance with the direction of 
the Magistrate, he is bound to give further opportunity to the accused to cross-examine 
the witness Otherwise the evidence of such witness will not be legally admissible — 
Parmeshivar. 3 PLT. 347. 23 CrL.J 440. AIR 1922 Pat. 296 

792. Issue of summons: — If the complainant or the accused thinks that 
any witness is not likely to appear xnUiout summons, he should apply beforehand to 
the Magistrate for summons to enforce his attendance — Cliedee Koongta, 14 WR. 76 
IVhen such application is made, the Magistrate must either grant or refuse the applica- 
tion; he cannot simply 'file' it — Bhomat v Dtgambar, 6 C.WN. 548 (549). No doubt, 
under this section, the Magistrate has the discretion to refuse to summon defence 
witnesses but it cannot be held that such an application can be completely ignored — 
Vidya Parkash v. Emp , A.I R 19J0 Lah 58, 41 P.L R 804, 41 Cr L J 340, 186 I C 575 
The Magistrate has a discretion to refuse to summon any of the witnesses named 
by the accused — Mangal, 36 AIL 13 (15) MTiere a complainant mentioned the name 
of several witnesses but could only produce two of them, the Magistrate could decide 
the case on the evidence of the two witnesses alone — Notobar, 15 W.R. 87; and was 
not bound to issue summons to the other witnesses — Anonymous, 4 MHC.R App 29. 

The old sub-section (2) contained the words "process to compel the attendance of 
any watness” And so, where a summons was already issued to a witness but he did 
not appear in obedience to the sununmis, it was held under the old law that the 
Magistrate was bound to issue further process (warrant or fresh summons) against 
that witness to compel his attendance, and had no discretion to refuse to issue further 
process — Daulat v. Brinda, 30 CaL 121 (122) t Bhomar v. Digambar, 6 C.WJ^. 548 
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(550). Those words have now been substituted by the words '3 summons to any 
witness directing him to attend, etc.’ “TTiis, we think, will make section 90 clearly 
applicable, which is, in our opinion, all that is required " — Report oj the Select Com- 
miitee (1916). 

Under the present section, evidently the Magistrate cannot compel a witness to 
appear before him, jf the witness refuses to appear sn obedience to the summons. The 
Magistrate is noi bound to issue fresh summons; it is in his discretion to issue fresh 
summons if he likes, but this scebon does not make it oblratory on him to do so. 
If the witness does not appear, he may be liable for disobedience of the summons, but 
the complainant or accused is not entitled to ask the Court as a matter of right to 
compel the attendance of any witness who does not care to attend in obedience to the 
summons — Selvamuthu v. Chinnap^n, 27 Cr.LJ. 76, 91 I.C. 252, A.I.R. 1926 Mad. 
.361, distinguishing Daulat v. Brtnda, 30 Cal 121 on the basis of the changes introduced 
in sub-clause (2) of tins section. But tlie principles laid down in Daulat v. Brinda were 
quoted with approval and were followed in Ajab Lcl Roi v. Bkagaivan Sahu, 34 
Cr L J. 1203, 146 I.C. 54, 14 P.L.T. 453, 1933 Cr.C. 1038, A I R. 1933 Fat. 494 without 
any discussion of the effect of the changes in sub-sec. (2) and without considering the 
decision arrived at in Selvamuthu v. Chmnapt-an, supra. 

The principle of see. 257, Cr. P. C-, applies to a summons case. When the 
Magistrate summoned prosecution witnesses as defence witnesses, he sliould allow the 
defence to cross-examine them who were m Court without dictating the terms upon 
which the examination of those witnesses should be conducted — Rameshwar, 29 Cf.L,J. 
308, 107 I C. 846, A I R. 1928 Pat 253. 

793. Sub-seclJon (3) — Payment of process fee: — U the complainant 
(ails to deposit fees for summoning witnesses, the Magistrate must deal \Tith the case 
on such evidence as he may have before him, but should not dismiss the complaint— 
Korapulu v. Monappa, 5 hlad. 160. 

If the accused fails to deposit process fees, the Magistrate may refuse to issue 
summons, but this order o( refusal must be sparingly passedj and such order would be 
improper in a case where the accused is unable or unwilling to deposit the money, 
and the result is that he. is convicted without his witnesses being heard, especially if 
the case is one in which a severe sentence is passed— Q oi/m. 7 P.R. 1898. 


245. (1) If the Magistrate upon taking the evidence re- 

Acquittai ferred to in section 244 and such further 

evidence (if any) as he may, of his own 
motion, cause to be produced, and (if he thinks fit) examining 
the accused, finds the accused not guilty, he shall record an order 
of acquittal. 

(2) IVhcrc the Magistrate docs not proceed in accordance 
qpfitpnrp ivith the provisions of section 349 or section 

562, he shall, if he finds the accused guilty, 
pass sentence upon him according to law. 

Change: — The italicised words in sub-section (2) have been added by sec. 68 
of the Cr P. C. Amendment Act, XVllI of 1^3 This amendment is merely one of 
draCung. A similar arrendment has been made in sec. 258 (2) and sec. S06 (2). 

794. Acquittal — ^Discharge; — A Magistrate who does not find the accused 
guilty, must record an order 0 / acquittal No order of disekargc can be passed under 
this scctio.n — Amir Khcn, 1900 PR. 19; Nataiaja, 2 Cr.LJ, 468 (469). Even if be 
stjles his order as an order of disdiarge, the discharge will a.Tiount to an acquittal, for 
no other order is contemplated in summons cases. That being so, the Sessions Judge 
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has no potrer to take action under sec 437 (now see 436) against a person alleged to 
be discharged — VcnkalajatnatyeT, 8 ML.T. 78, 11 Cr.LJ. 360, 6 I.C. 385 

If, on the contrar>', the Magistrate tned a warrant case as a summons case without 
framing a charge, dismissed tlic case and passed an order of acquittal, the so-called 
acquittal uould operate as a discharge under sec. 253, so that the Distnct Magistrate 
could make an order for further inquiry under sec 437 (now sec 436)— /adu, 1886 
A.W.N. 260 

Compensation to accused : — When the Magistrate acquits an accused under this 
section on the gtound that the complaint was vexatious, he can under sec 250 direct 
the complainant to pay compensation to the accused — Pandu, 10 Bom 199; Namber v. 
Ambu, 5 Mad. 381. Even, if the Magistrate tries a warrant case as a summons case 
and acquits the accused, he can award compensation. 

"Shall pass sentence" • — If the Magistrate convicts the accused, he is bound to pass 
some sentence (at least a nominal one) — Anonymous. 2 Wcir 305 (306), 4 MH.C.R. 
.App. 665 Hanmant, 2 BomLR. Gils but not if the Magistrate proceeds under sec. 349 
or 562. 


246. A Magistrate may, under section 243 or section 245, 
Finding not limited by convicl the accuscd of any offence triable 
compia.nt or summons. under this Chapter which from the facts 

admitted or proved he appears to have committed, whatever may 
be the nature of the complaint or summons. 

79S. Scope of section: — ^This section enables the Magistrate to proceed in 
regard to any ether oflence prime facie established by the evidence for the prosecution, 
It is not necessary that the case started by the complainant must be the one which the 
Court should find proved, before it arrives at a conclus.cin of the guilt of the accused 
The Court is not bound by all the statements of the complainant. Its duty is to find 
out the truth m the midst ol the confleting evidence— Somnof A, 14 BomLR 135, 13 
CrLJ. 300 The rule is, that a Magistrate is not bound to adhere to any particular 
section which may happen to be mentioned b> the complainant in his complaint, but 
nay apply any section of the law which he thinks applicable to the case, so long as the 
parties are not misled and the proper procedure is observed— A'Q/idass v A/oAc«dro, 12 
WR. 40 (41). But this section does not mean that the accused m a summons case 
can be convicted of an offence alleged to have been committed on a date to which no 
reference has been made in the complaint or summons — N. K Sarkar v Howrah Muni- 
cipahly, 22 CrL.J. 559 (Cal.). When the Magistrate thinks that other offences have 
been committed, it is not necessary to reopen the tnal or to follow the procedure of 
secs. 243 and 244 Such a procedure would necessitate the rehearing of all the evidence 
in the same tnal and la clearly opposed to the intention of the Legislature — Dasarath, 
36 Cal 859, 4 I C. 3525 hU Nge Soe. 41 CrLJ. 541, 188 I.C. 72, A I R. 1940 Rang 109, 
1940 Rang 219 Sec also Mudoosoodiin She v Hci% Da^s Dass, 2 W R 40 (Cr.), and 
Kalidass v. Mohendra, 12 WR 40 (Cr), 5 BengLR. App 82n 

This section appl.es even in the absence of a formal complaint in the first e\ndence. 
The evidence of the complainant which evinces a desire on his part that the accused 
should be proceeded against may be treated as a complaint— f ram;i, 28 Bom L.R. 291, 
27 CrLJ 495. 93 I C. 896. 

'Tnable under this chapter' means any cficnce tr.able under the procedure hid 
down for the trial of summons cases and although this section does not contain any 
etplicit prohibition of converting the proceedings before a Magistrate for a summons 
case into a warrant case and of framing a charge agamst the accused for hot** an offence 
tfiab’c as a warrant and an offence tnable as summons case, it is quite obtnous that 
such proliibition is Implied in it and that once a Magistrate has taken cognizance of a 
summons case, he cannot frame a chaige and convict an accused person for an>-thing 
but an offence tnable as a summons case — Rajaratnam Pillai, 37 Cr.L.J 501, 161 I.C 



S76 


. THE CODE OP CRIMINAL PROCEbURE 


{Chap. XX. 


846, 1936 M.W.N. 181, 70 MLJ. 340, 43 MX.W. 367, A.I.R. 1936 Mad 341, 59 Mad. 
442, 1936 Cr C. 384, 8 R.M. 880 This case has been dissented from in K. V. Venkata 
Ramankr, 39 CtLJ. 958, 177 I C. 814, AIJ?. 1938 Mad. 815, 47 M.L.W. 739, 1938 
M.W N. 589, (1938) 2 M L.J. 360, 1 L.R. 1938 Mad. 814, 11 R.M. 385 where it has been 
laid down that if a Magistrate begins a trial as a summons case and then finds that an 
offence triable only under warrant case procedure has been committed, he is bound to 
apply warrant case procedure thenceforward and he is not in any way disqualified from 
proceeding with the trial. 

247. If the summons has been issued on complaint, and 
Non-appearance of com- upoji the day appointed for the appearance 
piamant. of accused, or any day subsequent 

thereto to which the hearing may be adjourned, the complainant 
does not appear, the Magistrate shall, notwithstanding anything 
hereinbefore contained, acquit the accused, unless for some 
reason he thinks proper to adjourn the hearing of the case to 
some other day: 

•Provided that, where the complainant is a public servant 
and his personal attendance is not required, the Magistrate may 
dispense with his atttendance, and proceed with the case. 

79SA, Scope: — ^The principle underlying this section appears to be that from 
the first day on which the case is foed for appearance of the accused and at all subsc* 
quent adjourned hearings of the case during which the Court has to take some step 
or other in the progress of the tnal, the presence of the complainant before the Court 
is msisted on and if he absents himself on any such hearing, his complaint is bable to be 
dismissed and the accused acquitted unless the Court in its discretion for certain reasons 
excuses the absence and adjourns the hearing of the czie—Laxmi Prasad, A.I.R. 1940 
Nag. 357 (359) , 1940 N L.J. 399, 190 I C 467. 

This section does not apply to a case instituted upon a complaint made by a public 
servant under sec. 195i in such a case the Magistrate cannot dismiss the complaint for 
default of the complainant to appear — Ramcbandra, Ratanlal 137 (138). See proviso. 

This section applies even when the Magistrate wrongly adopts the warrant case 
prctedure — ChtdambaTam v. Ramasivomy, 1933 M.W.N 1278 

This section does not apply unless the case is instituted upon a complaint. Under 
sec. 47 of the U. P. Act II of 1916, it is the Magistrate who takes cognizance of tlie 
offence upon informatuan received. So the case is not one instituted on a complaint. 
I'nd sec. 247 of this Code has no application Inspite of non-appearance of the com- 
plainant, the proceedings must continue — Basantt v, Maqsud, 26 Cr.L.J. 170, 83 I.C 730, 
AIR. 1924 All. 528 

This section docs not apply to proceedings under sec. 107, because those proceedings 
do not amount to a trial of an accused for any offence. Consequently, the non-appear- 
ance of the complainant does not enable the Magistrate to acquit the person proceeded 
against. The proper order to be passed is an order of discharge under sec. 119 on the 
ground that in the absence of an evidence on behalf of the complainant, it is not 
proved that the person proceeded against should execute a bond — AstafaU v. Nasu 
Sarkar. 31 C.WJ4, 388, 28 Cr.L.J. 479 (480).- 

This section does not refer to the day upon which the accused appears, but to the 
day appointed for the appearance of the accused, showing that it is not necessary ewn 
that the accused should appear in order to attract the provisions of this section — 
Shankar v. Dattatraya, 53 Bom. 693; Bhupati v. Amia. 62 CL.J. 240 (213), AI.R. 
1935 Cal. 491. 39 CW.N. 919. 62 Cat 1119.36CrLJ. 1238, 157 I.C. 670. 1935 CrC 8S3. 

UTierc the Magistrate framed a charge against the accused under sec. 427, I. P. C, 
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held a local enquiry without any notice to the parties, came to the conclusion that 
the offence was under sec. 426, I. P. C , evidently upon the basis of the local enquiry, 
and acquitted the accused under sec. 247, Cr. P. C, because the complainant did not 
happen to be present on the date on which the Magistrate was to pronounce judgment, 
the cumulative effect of all these was that the last order, which was an order of 
acquittal under sec. 247, Cr. P. C, was vitiated and therefore it must be set aside 
— Bankim Behari Sen v. Yusuf A/ia«, 40 Cr.L.J. 514, 180 I.C. 858, AIR 1939 Pat. 
186, 19 P.L.T. 918. 

796. *0008 not appear’: ^The appearance of the complainant’s Vakil is not 

appearance of the complainant within the meaning of this section, unless the Court has 
dispiensed with his personal attendance and has speaally allowed him to appear by a 
pleader — Ponnaganti v. Katanyan, 2 Weir 309} NagaTambili v. Jagannatha, 49 Mad 883, 
27 Cr.LJ. 988 ( 989). See also Pirag Lot v. Buslam Singfi, 37 Cr.LJ. 1028, 164 I.C. 
784, A.I.R. 1936 All. 658. 1936 A.LJ. M4. 

^tTiere the complainant went to England it would be unfair to keep the case pending 
till his return, especially when the case was one under sec. 504, I. P. C. — Afaula Bakhsfi 
V. Marshall. 27 Cr.L.J. 1022, 96 I C. 878, A I R 1926 Lah. 628 

If the complainant does not appear at the lime of heatmg. the Court is not hound 
to wait for the complainant till the Court closes for the day — Kulltyalt v Pari Mahai, 
7 Mad. 356. It is not sufficient if the complainant appears at any time dunng the day? 
he should he present at the time when the case is called on for hearing— Vagarow&i/j 
V. Jttgannalka, supra. The Magistrate is empowered to dismiss the complaint if the 
complainant does not appear at the lime when the case is called on for hearing, even 
though he appears very shortly after the order of dismissal is passed— RcngffSJmi v. 
Narasiffthufu, 7 Mad 213, Nagarambiti v Jagannatha, supra A Court has no right to 
take up any case after the prescribed Court hours without the consent of the parties— 
Gwfai. 29 CrLJ. 299, 107 I C. 827. 9 PLT 344, AIR 1928 Pat 277 

Section 247 allows a discretion and sec 259 requires that a discretion should be 
exercised It is not contemplated that the order of acquittal or discharge should be a 
mere matter of routine and follow automatically upon the absence of the complainant— 
Jamnabai, 35 CrLJ 1139 (1141), 150 IC. 858, 36 BomLR 105, AIR 1934 Bom. 
130, 1934 Cr.C. 475 There are only two courses open to the Magistrate when the com- 
plainant does not attend in person The more ordinary course is to acquit the accused. 
The exceptional course is, if he has any particular reason for doing so, to adjourn the 
hearing of the case to some other day — Pirag Lai v Pustam Singh, 37 Cr.LJ. 1028, 161 
IC 784, AI.R. 1936 AH. 658, 1936 ALJ 954 Although a Magistrate has power to 
dismiss the complaint for default of the complainant’s appearance, he should exercise his 
power with a reasonable discretion He should not dismiss the complaint where the 
non-appearance of the complainant was due to circumstances beyond his control, e g , a 
heavy flood which cut off all communications — Taioonmssa v. TVosjif, 24 W.R 64} 
Madkoo, 5 W.R 51; or when the case was transferred from the Magistrate to another, 
and the complainant was present in the Court premises, but not havang had notice of 
the transfer did not appear before the particular Magistrate who had charge of the case; 
but appeared in the previous Court— RowonorA. 13 CLR 303i Good v. Gunpal, 47 
Cal 147 (152)} Elim Haft v. Hamid. 24 CLJ. 444. 18 Cr.LJ 104 (105)} or where 
the complainant had been kept out of the way by the action of the accused in getting 
a constable to arrest him on a false diargc— Swna Genndan, 38 hfad 1028; or where 
the case was called on for hearing on a date not fixed for hearing and the complainant 
was necessarily absent— Aeftombif v Mahotap, 42 Cal 365, 18 C.W.N. 1180, 16 Cr.L.J. 
148 (149), A.I R. 1915 Cal. 119, 27 I C 212, Mahadeo, A I R. 1934 All 1025, 4 A.W.R. 
794, 1934 A.LJ. 1061; or where the complainant was in jail and could not, therefore 
appear— ViTbAodra, Ratanlal 59; or where the con^Iamant was exempted from appearance 
and her counsel missed the motor connection— Fo/imo v Abdul Hamid, 35 CrlZj. 15(M, 
151 I C. 1096, AIR. 1934 Lah. 195, 1934 CrC. 436; or where the case was taken up 
not for hearing but for fixing a new date and the complainant was absent— /omnaboi. 
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Cr.L.J. 1139, 150 I.C. 858, 36 BomLR. 105, A.I.R. 1934 Bom. 130, 1934 Cr.C. 
475; Laxmi Prasad. A.I.R. 1940 Nag. 357 (359). 1940 NLJ. 399, 190 I.C 467; 
or Vifhere the complainant la'Ied to appear at 7 a,m , but his pleader was present and 
the complainant turned up shortly alter 8 am., when the case was taken up and 
dismissed in absence of the complainaitt — Ot/aru v. Inukotiobiak, 27 Cr.L.J. 1391, 98 I C. 
607, A.I R 1927 Mad. 139. WTiere the complainant was ordered to appear at 11 A M., 
and he appeared, but the Court sat bn that day at 2 P.^^ , and he did not wait, it could 
not be said that the complainant had failed to appear— A/iwed v. Meeran. 25 L.IV, 358, 
28 Cr.L.J. 208; or where the Magistrate wtis on circuit, and no intimation was given 
to the parties of the place where the Magistrate's Court would be held, and consequently 
the complainant could not appear— Anonywows, 2 Weir 307 ( 308). 

Non-appearance on adjourned hearing : — Magistrate can dismiss a complaint and 
acquit the accused, not only where the compla-nant does not appear on the first day of 
hearing but also where he fails to appear on the date of adjourned hearing — Latehamana, 
2 Weir 308; or on the date fixed for argument; Ramjnoan v. Abitakh, 18 C.WN. 584, 
1.5 Cr.L.J. 163 But this power of dismissal must be exercised with discretion. Where 
the complainant has done all that is necessary for him to do to establish Jus case, a 
complaint ought not to be dismissed for his non-appearance on an adjourned date, unless 
his attendance is In the opinion of the Magistrate specially required on that day — 
Anonymous, 2 Weir 305; Nagayya, 2 Weir 306. 

Again, a Maiistrate cannot dismiss a complaint for non-appearance of the com- 
plainant on the adjourned date, if the complainant had no knowledge or notice of the 
date to which the case had stood adjourned — Nune Panakalu v. Ravulu, 52 Mad 695, 
30 Cr.L J. 191 (193); or where the Magistrate did not specify the place where the case 
was to be taken up. but ordered the parties to appear 'either at Aligarh or at Talibnagar' 
^BansWtar. 1882 A.W.N. 229. 

The word “hearing" which is not defined in the Criminal Procedure Code has not 
been used in the limited technical sense It does not mean merely an investigation of 
a controversy. Where, therefore, the complainant did not appear on a date on which 
two of the accused were bound to appear and the summons of the third accjsed was 
awaited, the order of acquittal passed by the Magistrate under this section was not 
illegal— /.Jxffli Prasad, supra. 

IVhere an Additional District Magistrate, on an application made before him under 
sec. 528, Cr P. C.. called for the records of the case to his file and stayed further 
proceedings pend ng in the lower Court bat the order was not communicated to the 
lower Court which ordered acquittal of the accused under this section after the order 
of stay of further proceeiUngs, tit? H*gh Court set aside the order and directed a retrial— 
Musa Singh V. Gostha Bchary, A.I R. 1929 Cal. 657, 1929 Cr C. 327. 

Non-appearance on date of argument : — In Pnag Lai v Rustam Singh, 37 CrL J. 
1028, 164 IC 784, A.IR. 1936 AIL 658, 1936 A.LJ. 954, the evidence for the prosecu- 
tion and the evidence for the defence were taken by the Magistrate and he then fixed 
a date for the hearing of arguments. On tliat date the complainant did not appear but 
he was represented by Counsel The Magistrate acquitted the accused under this section 
and the High Court refused to interfere in re\’ision, holding that the Magistrate was 
perfectly entitled to exercise his disrret*on in that way. A similar view was also taken in 
Ramjiican v. Abitakh, 18 C.WJ4 584, 15 CrLJ. 163. 

Non-appearance on dale of judgment • — ^This section applies to a case of absence 
of the comnlainant on the date fixed for his appearance or on the date of adjourned 
heanng, and docs not aoply to a case where the complainant is absent on the date fixed 
for delivery of the judgment. If on such a date the complainant is absent (and the 
attendance of the complamant on that date was not specia’ly directed by the Magis- 
trate) an order of acquittal of the accused on the ground of absence of the complainant 
IS erroneous— C/r/s/i Chandra v. Bhushan, 46 CaL 867, AfR. 1919 Cal 201, 51 I.C 
476, 20 Cr L J. 492. 29 CL J. 387. 23 CWJ^. 959; Jangusingh. 19 N L R. 48. A.l R. 1923 
Nag. 158, 71 I.C 669. 24 Cr.LJ. 2(6; Mohideen v. Mahoomia. 1933 M.4V.N. 1271; 
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Mohammad Hayat v Daulal Khan, A.I.R, 1938 Lah 121, 39 P.LR 838, 173 I.C. 306, 
39 Cr.LJ. 293, 10 RL. 433; Laxmi Prasad, AIR. 1940 Nair. 357 (359), 1940 N.L.J. 
399, 190 I C. 467. See also Banlbn Behari Sen v. Yusuf Mian, in Note 795A. 

797. Order of acquittal: — K the comp’a'nant is absent on the day of hearing, 
the proper order to ,be passed by the Magistrate under sec. 247 is one of acquittal and 
not one 'sinking off' the compla’nt — Dubash, 10 BomLR 628, 8 CrLJ, l39 

Dismissal of the compla.nt it the romptainant is absent and acquittal of the accused 
is the rule but the Court is given a discretion to adjourn the case for some reason if it 
thinks fit — Laxmi Prasad, supra 

The accused is entitled to acquittal if the complainant is absent, and unless the 
Court thinks proper to adjourn the hearing of the case to some other day In other 
srords, the nght to an order of acquittal accrues to the accused upon two conditions, 
firstly, on the absence of the compla'nant, and secondly, on the Court not adjourning 
the case. But if on the date of hearing the case is not taken up at all, it cannot be 
said that the second condition is fulfilled, and the accused is not entitled to acquittal 
owing to the absence of the complainant on that dale-r-Ras/i Behary v Corporation of 
Calcutta. 26 Cr.LJ 1050. 87 I.C. 970, AIR. 1926 Cal 102 The absence of the 
complainant in a summons case cannot result in the acquittal of the accused without the 
hCagistrate passing any order in exercise of that discretion — Sliermull v. Corporatton of 
Calcutta, 23 CrLJ 492. 77 I C 892. AIR 1923 Cal 725 

IVarranf case : — If in a warrant case the complainant is absent, the Magistrate 
cannot pass an order of dismissing the compla.nt for default, because it would amount 
to an application to a warrant case of the procedure of a summons case — Ram Coomar 
V. Ramjee, 4 C W.N. 26 (27) See also Sutai Balt. A I.R 1934 All. 340, 152 I C. 249, 
1934 CrC. 418 

IVhere two charges, one on a summons case and another on a warrant case, are 
jo'ntly tried in one trial and the complainant is absent on the adjourned hearing, the 
Magistrate ought to make an order of discharge under sec 259 and not one of acquittal 
under this section— Rag/iei'e/ii v S/igoraw, 41 Mad 727 (729) s Rajnaram v Lola 
ZamoU. 11 Cal. 91 

But if a summons case is tried under the warrant case procedure, and eventually 
the Magistrate acquits the accused under see 247 on account of the absence of the 
complainant on an adjourned date of hearing, held that the acquittal is legal and 
proper Section 247 lajs do'vn a general principle that a person charged with a 
summons-ca«e oflence is entitled to an acquittal if the comp’a nant is ab'^ent, and there 
is no reason why this right should be denied to h-m simply because the Magistrate 
has adopted a different procedure for the trial of the case — Vcnkalarama v. Sundaram, 
44 M LJ. 119. 24 CrL.J. 4C9, A I R. 1923 Mad 439 

Further inquiry : — S.nce an order under this section is one of aequittal and not one 
of discharge, no further inquiry can be directed under sec. 433 — Bindra v. Bhagicanta, 
25 Cr L J. 359, 77 I C 295, A I R 1925 Oudh 44 

/IbscHCC of accused ■ — This section has nothing to do with the presence or absence 
of the accused If the compla’nant is absent, the case must be dismissed and the 
accused acquitted, even though the latter has disobejed the summons and is absent — 
Puma v. D'ngur, 17 CWN clix If the complainant is absent, the accused must be 
acquitted and it is immaterial that the summons to the accused had rot been ser\’ed 
and that the accused was not present when he vas acquitted -Ktran Sarkar. 5 PL.T. 
i:, A.IR. 1924 Pat. 140. 24 CrLJ 8l5j S/rawtor v. DaUatraya, 53 Bom. 693, 1929 
CrC. 436 (437)! Suran v Tkutal>alU. 33 CrLJ. 579. 13S IC 283. 1932 MWN 647, 
Ind Rul. 1932 Afad. 54S, AIR 1932 Mad 563. SO MLU’ 379, 1932 CrC 662. 
where Kandappa. 2 Weir 307, lapng down a contrary* proposition, was distinguished. 
If there are two accused, and one is present when the case is d smisscd for compla'nant’a 
default, the order acquitting him terminates the case also against the other accused 
whose attendance could not be obtained and against whom the Inal did not proceed— 
Panchu v. Vmar, 4 C.WJ4. 346, 
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Appeal to DislTfCt Magtstrate ; — If an order of dismissal is passed under this section, 
the District Magistrate has no power to set aside the order of acquittal on appeal, 
because under sec. 417 an appeal against an order of acquittal must be directed by the 
Government and presented only to the High Court — Rangasami v. Narasimhulu.J Mad. 
213} Nilyananda v. Rakkahari, 38 CL.jri96. 24 Cr.L.J. 716, A.IR. 1924 Cal. 96. 

798. Revival of complaint — Retrials — ^The Magistrate has no jurisdiction 
to restore a case after it has been dismissed for' default of appearance of the complainant 
and the accused has been acquitted, even though good cause is shown for the com- 
plainant’s non-appearance. An acquittal under this section does not stand on any 
different footing from an acquittal passed under any other circumstances, and the 
Magistrate cannot set aside his own order of acquittal — LakshmhtaTasimkam v. Nalturi 
Bapanna, 52 M.LJ. 173, 28 CrL.J. 270. The dismissal of a complaint under this 
section amounts to an acquittal and bars a subsequent trial on a fresh complaint on 
the same facts (sec. 403), even if good cause is shown for non-appearance of the 
complainant. The word "tried" in sec. 403 does not necessarily mean tried on the 
meiUs’, an acquittal under sec. 247 at the initial stage of the case for non-appearance 
ol complainant acts as a bar to further proceedings in the same way as an acquittal 
after trial on the merits— -DuBo, 45 All 58 (59) { Shankar v. Dattairaya, S3 Bom. 693, 
1929 Cr.C. 436 (437); S«rm« Coundart. 38 Afad 1028, 26 M.L.J, 160; Gaggdapu. 34 
Mad. 253, 9 I.C. 253, 12 CrLJ. 41; Suratya Saslti v. Venkata Rao, 2 Weir 457; Kedai 
Nath V. Adhin, 7 C.W.N. 711; Pancku v. Vmar, 4 C.W.N. 346; Ram Mahato, 2 P.L.T. 
170, 61 I.C 59; Kiran Saikar. 5 PX.T. 15. 24 Cr.L.J. 815; JVt'/yananda v. Rakhahari. 
38 CX.J. 196, A.LR. 1924 Cal. 96. 24 Cr.LJ. 716; Abdul Aztz v. Noor EelaJii. 152 
IC. 156, 1934 Cr.C. 446. 36 CrLJ. 29. A.I.R. 1934 Lah. 211; Bhupaii v. Amio, A.I.R. 
1935 Cal. 491. 39 C.WN. 919, 36 Cr.L.3 1238. 157 1C. 670, 1935 CrC. 883. 62 Cal. 
1119, 62 C.L.J. 240; Sufeum v. Kriihna. 33 C.WJ^. 260. Acquittal under this section 
though not an acquittal on the metiis has the force of a corfiplete acquittal for all 
purposes. A fresh and a separate trial on the same facts would be barred under sec. 403, 
Cr P. C. The word “acquiital" under sec. 4CO does not necessarily mean an acquittal 
because of the bar of further proceedings in the same way as an acquittal after trial on 
Ihe merits— iJxmi Prasad. A.I.R. 1940 Nag. 3S7 (359), 1940 N.L.J. 399, 190 IC. 467. 
See also Notes 1088 and 1089. Section 403, Cr. P. C., operates as a bar to the second 
trial even when in a summons case the procedure of a warrant case is followed and an 
order of discharge, instead of an order of acquittal, is passed — Chidambaram v. Rama- 
swamy, 1933 M.W.N. 1278. Conversely, when a warrant case is dismissed for default 
wrongly under sec. 247, instead of under sec. 259, sec 403 does not bar a second complaint 
Suraf Bali. A.LR. 1934 All. 340. 152 IC. 249. 1934 Cr.C. 418. Even the District 
Magistrate has no power to order the entertmnmenl of a complaint which was dismissed 
for default of appearance — NoTOyonosom* v. Janakt, 2 Weir 308. He cannot order the 
entertainment ot a fresh complaint for a different offence on the same facts — Fazar. 37 
C.L J. 253. 76 I C 293, A I R 1923 Cal. 407, 25 Cr.UJ. 149 But see Saroda v. Sofy«S' 
icflT. A.I.R. 1935 Cal 571. 36 CrLJ. 1364. 158 I.C 384, 1935 Cr.C 979. where a contrary 
view seems to have been lahen. There the facts disclosed several distinct offences but the 
accused was summoned under sec. 352, I P. C. and was acquitted under sec, 247, 
Cr. P. Code. It was held that a fresh complaint lay on the same facts in respect of 
offences other than an offence under sec 352. I. P Code. Even, if the order of 
acquittal is passed under a misapprehension, still the Magistrate cannot take cognizance 
of a fresh complaint; if the order is wrong, the Complainant can take proper steps 
by way of revision, but he cannot file a fresh complaint — Ram Mahala, supra. 

In a Madras case It has been pointed out that the accused who Is acquitted under 
this section owing to the absence of the complainant on the date fixed for hearing is 
acquitted without trial on the merits; he cannot be said to have been ‘tried’ within the 
meaning of sec, 403, and. therefore, an acquittal under this section is not a bar to a 
second complaint of the offence on the same facts — Katayya v. Ventayya, 40 Mad. 977 
(Note), 19 Cr.L.J, 497, dissenting from Cuggilapu.Si Mad. 253, 9 IC. 253, 12 Cr.UJ. 41. 
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If the Magistrate, through mistake of the Peshkar, takes up a case on a day which 
IS not fixed for its hearing, and the complainant is necessarily absent, an order of 
acquittal passed on account of the absence of the complainant is a nullity, and is no 
order at all. The Magistrate can ignore that order and take up the case again on the 
actual date of hearing — Achambil v. Makatap, 42 Cal 365, 16 Cr.LJ. 148 (149), 18 
C\V.N. 1180s Afahadeo, 36 CrL.J. 328, 153 IC 407, A.I R. 1934 All 1025, 1934 AL.J. 
1041, 1934 Cr.C 1335. The Madras High Court has taken a different view and has 
hc-Id that it must be taken as the procedural law in the province of Madras tliat no 
Subordinate Court can sit in revision upon its own record and decide whether, upon a 
certain view of the facts, its proceedings sliould be treated as null. If it is thought 
that a mistake has been committed the matter must be referred to the High Court — 
Ekambara Mudali v. Alamelamnial, AIR. 1930 Mad 1001, 1930 M.W.N. 409, 32 
M.L.W. 152, 1930 Cr C. 1055, 53 Mad. 870, 3 M Cr.C. 313, 59 M.L J. 708, 129 I C. 628 
Ftesk process jor other oScnces includlns the previous one — Where a Magistrate 
issued process against and summoned the accused persons for one of ses'eral offences 
alleged against them, and acquitted them under this section for default of complainant’s 
appearance, no fresh process should in view of sec 403 (1) be issued against them in 
respect of ell the offences alleged against them on the previous occasion, including the 
one in respect of which they were summoned and acquitted — Suresh v. Banku, 2 C L.J. 
622, 3 Cr.L.J. 115. 

799. Order of adjournment:— On default of the complainant’s appearance 
the Magistrate has a disnetion either to acquit the accused, or to adjourn the hearing! 
if he adjourns the case, especially after he has already granted several adjournments, he 
can proceed to examine witnesses (for the prosecution and the defence) m the absence 
of the complainant Such a procedure is not illegal if the accused is allowed to cross* 
examine the prosecution witnesses and is not prejudiced and the complainant afterwards 
examines and cross-examines witnesses— Sura/d*. 24 C WN. 199 ( 201) But the Lahore 
High Court observes that eftts section mereiy atiChonses the Magistrate to adjourn the 
case to enable the complainant to appear, but it does not authonse him to dispense with 
the presence of the complainant and to proceed to hear the case m the absence of the 
complainant— Muulu Bakhsh v Afarshatl, 27 CrLJ 1022 (1023), 96 I.C. 878, AIR. 
1926 Lab. 628. 

The Magistrate can adjourn the hearing only when tliere are sufficient and proper 
grounds for doing so The fact that the accused has disobeyed the processes of the 
Court IS no good reason for proceeding with the case— P«r«a v. Dingur. 17 C.W.N. clix, 
19 C.WJJ. 334, 16 Cr.LJ. 322 But a Magistrate can adjourn the hearing for the 
purpose of allowing the accused time to secure the attendance of his witnesses — In re 
Dinno Roy, 16 IV.R. 21. If the complainant is hkely to be absent for a long time, e g., 
if he goes to England, the proper order to pass is to acquit the accused, instead of 
granting an indefinite adjournment — Mauta Bakhsh v. AIors/ioK, supra. 

800. Death of complainant: — It is open to doubt whether this section 
applies where the non-appearance of the complainant is due to his death But, if on the 
day fixed for heanng the son of deceased complainant appears and asks the Magistrate to 
pioceed with the case, the Magistrate ought to proceed and should not acquit the accused 
under this secuon— /ifan v, Domoo, 1 P.LJ 264, 18 CrLJ 151; Madhu Choudhuty 
V Toiah, 18 CWN. 1211i Mahomed Atom. 28 BomLR 288, 27 CrLJ. 491; Anand 
Rao V. Cadi. 28 NLR. 49. 1932 CrC 372, 33 CrLJ 407, 137 IC. 91. AIR 1932 
Nag. 72, Ind Rul 1932 Nag 50 But see Puma v Dingur, 17 C.IV N. clix, 19 C.W'J^ 
331 (335), 16 Cr.LJ. 322 and Appala Natdu, 51 Mad. 339, 29 CrLJ. 257 ( 258). 
where it has been held that if the complainant dies pending the trial, the Magistrate 
should acquit the accused and should not proceed further with the tnal; he should not 
adjourn the case in order to enable the complainant's son to come on the record. 

801. Revision: — An acquittal under this section does not stand on anj' different 
footing from an acquittal ordered in any other arcumstances, and the High Court wilj 

Cr.— 56 
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not set aside an acquittal in revision except under very rare drcumstances— LaisAmi- 
noTasinham v. Nalluri, 52 M L J. 17^ 28 Cr.L.J. 270. The mere fact that it is an 
acquittal not on the merits of the case but on the initial stage of the case in the absence 
of the complainant does not make any difference whatsoever for deciding whether there 
should be an interference in. revision against the order of acquittal. When an accused is 
acquitted a very \'a!uable and substantial privilege accrues in his favour and it is not 
proper for a Court to interfere with an acquittal simply because the complainant 
thinks that the accused has committed the offence and the offence will remain un- 
punished— Laxmi Prasad, A.I R. 1940 Nag. 357 (360), 1940 N.L.J. 399, 190 IC. 467. 
A somewhat contrary view* has been taken by the Oudh Court, under certain speaal 
circumstances, in the case of Ram Nidk v. Rant Saran, 26 O C. 282, A.I R. 1924 Oudh 
64, 25 Cr.L.J. 794. 

The High Court has, in exercise of its powers under sec. 439, Cr. P. C, power 
to set aside an order of acquittal under this section and to order the case to proceed 
from the stage which it had reached when the improper order of acquittal was passed 
— Sojii V. Kishnornal Alan^handas, 40 Cr.LJ. 524, 180 IC. 989, IL.R. 1939 Kar. 385, 
11 R.S 198, A.I.R. 1939 Sind 75. But where it cannot be said on the facts of the case 
that the Magistrate exercised the discretion arbitrarily and not judicially, the High 
Court should not interfere — Laxmi Prasad, supra. 

Where an order is passed by the Magistrate acquitting an accused under sec. 247, 
the order can only be set aside by the High Court .The Magistrate or his successor 
has no power to revive the proceeding by setting aside the oxAtr—Nityananda v. 
Pakhahari, 38 CLJ. 196, 24 CrLJ. 716, A.I.R. 1924 Cal. 96. But if the order of 
acquittal U a nullity, it need not be set aside by a superior authonty. The Magistrate 
can himself ignore the order and take up the case sgain—Ackambit v. Mahatap, 42 
Cal 365 (see this case cited under Note 798). 


248. If a complainant, at any time before a final order is 
■W,ihdrawal of comphint. f in any case under this Chapter satis- 
nes the Magistrate that there are surncient 
grounds for permitting him to withdraw his complaint, the 
^lagistrate may permit him to withdraw the same, and shall 
thereupon acquit the accused. 

802. Scope of section: — ^This section applies only to summons cases, ie, a 
■ withdrawal of complaint is permissible only in summons cases, and not in warrant cases 
— Ranchhod, 37 Bom. 369, 14 CriJ. 77. I{ the offence charged is a tutnrant case 
(and is non-compoundable), the Magistrate must proceed with the inquiry or trial inspite 
' of the application for withdrawal of the complaint, if he finds the elements of an 
offence in tlie facts set forth m the complaint— CenesA Narayatt. 13 Bom. 600 (603). 
rThe Magistrate’s order permitting the complainant to withdraw in a non-compoundable 
. warrant -case and acquitting the accused is unwarranted by this Cods— Ranchhod, 37 
nBom. 369. 14 Cr.L.J. 77 (78). 


' - It is alwaj’S open to the prosecution to withdraw a case with the permission of the 
Court (secs. 248 and 494, Cr P. Code)— A/eAr Singh, 35 Cr.L J. 85, 146 I C 387, A.I R. 
• 1933 Lah. 884, 1933 Cr.C 1178. 

- ' This section is limited in its operation to cases instituted upon complaints in the 
•’Strict sense. If A gave information to the Police, and the Magistrate took cognizance of 
.'the ease upon the Police report, there was no complaint within the meaning of sec. 4 (A), 
'and A could not be permitted to withdraw— CAcncAoyyo. 23 Mad. 626, 2 Weir 310j 
’ Etioj Atz Muhammad. 41 Cr.UJ, 694, 188 1C. 870, Al.R. 1940 Sind 112. This 
section can have application only when the Magistrate has taken cognizance of a case 
fupon a complaint preferred to him by the person who seeks to withdraw the complaint 
! —Elias Arz Muhammad, supra. 
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Section 537 of the Calcutta Muniapal Act (Act HI of 1923 B C.), which authonses 
tile Corporation to vrithdraw from legal proceedings, must be read subject to sec. 248, 
Cr. P. Code, which permits the complainant to withdraw his complaint “if there are 
sufficient grounds for permitting him to withdraw his complaint." It follows, therefore, 
that before a ivithdrawal can he permitted under sec 537 of the Calcutta Municipal 
Act, there must be sufficient grounds for withdrawal to the satisfaction of the Magistrate 
— Sishh Kuviar v. CoiporaSion of Calcutta, 53, Cal 631, 30 CW.N. 598, 27 Cr.L.J, 
984. The failure on the part of the Magistrate to p'ace such grounds on record is not 
by itself sufficient' to justify the High Court’s interference with the order — Abdtil Majid 
V Arbabsliah. AI.R. 1933 Sind 357, 35 CrLJ. 142, 146 I C. 542, 1933 CrC. 1340. 

This section contemplates a withdrawal of the romplaint as a whole WTiere a 
complaint against several accused persons is withdrawn as against one of them, this 
amounts to a withdrawal of the whole complaint m respect of oil the accused — Shyam 
Bthari v. Sagar Stnzh, 1 P.LT. 52, 53 I C 824 (825), 20 Cr.LJ S2i. The withdrawal 
of the case absolves not only the accused present but also all the accused— Amar Ah, 
2 P.L.T. 584, 22 Cr.LJ. 675. 63 1C 611. See also MclJal, 34 CrLJ. 21. 140 I.C. 257, 
A I R 1932 Cal 122, 36 C.W N 163. 1932 Cr C 107, Ind Rul 1932 Cal 706 Contra— 
Hohti Sinsk v. Makdum, 9 OLJ. 54, A I R. 1922 Oudh 145, 23 CrLJ 271 and Anantia, 
5 Lah 239, 81 IC 117, 25 CrL.J 629. AIR 1924 Lah 595 {pa Le Rossignol, J.). 
where it was held that the withdrawal against some does not amount to a withdrawal 
against all. It should be noted that this latter view i$ jn consonance v.jth the provisions 
of sec. 345 (6) (as now amended) under which the composition of an olTence with one 
of the accused does not amount to a composition with all the accused The Madras 
High Court has followed the Lahore High Court m S 7 General Assurance Co v. 
Registrar of Life Insurance Co , 41 CrLJ 454. 187 IC 220, 1940 M WN 104, AIR 
1940 Mad 623. 1910 M Cr C 32, 51 M L U' 515, where it has been held that there is 
nothing m sec. 248, Cr P. C, which involves a withdrawal of the whole complaint 
merely because the complaint is withdrawn as against some of the accused 

"Afay permit" — It is discretionary with the Magistrate to permit the complainant 
tn withdraw The Magistrate can, inspite ol the application for withdrawal, proceed 
wnlh the trial and convict the accused— Rayan .4I«, 20 (2 W N 1209, 18 CrLJ 107 (Pat.). 

893. V/ithdrawal of complaint: — IVtlhdiatcal end Compromise There is 
a well-marked distinction between a withdrawal of a case under this seaion and a 
compromise under sec 345 Compromise contemplates an arrangement between two 
parties; withdrawal has no .such meatung A case is said to be compromised if it is 
withdrawn with the consent of the accused, whereas a case is withdrawn under this 
section ivithput the consent of the accused. Therefore, when a petition is filed by the 
complainant praying for striking off the case, the Magistrate should satisfy himself 
under what section the petition is made If the case is not being compromised but js 
being withdrawn tnthout the consent of the accused, the petition is not one tinder 
sec. 345 but under this section, and the Magistrate may, inspite of the petition, proceed 
with the trial and convict the accused But if a petition is filed for composition (of aa 
offence which is compoundable without leave of Court), the Magistrate is bound to gi\e 
effect to the compromise and acquit the accused — Bajan Alt, 20 C W N' 12C9, 18 Cr L J. 
107 See also Note 992 under sec. 345 

JV/io can lal/idraw — Only the complainant can withdraw the case In cases of 
contempt of the lawful authority of a public senant. the eomplamant is the public 
serx'ant whose authonty has been resisted, and not the person injured by such resistances 
and the former alone can withdraw — Muse Ah, 2 Bom 633. IMiere a Municipal 
Secretary instituted a complaint, the Municipal Council was not competent to withdraw 
— Paramananda v. Kariiiiakara. 27 ML.J 617, 15 CrLJ 299 

IJViCfi to icifkdro'c : — The complainant can withdraw at any time ‘before a final 
order is passed’. But these words do not refer to a tine so early as when no process 
):as been issued to tJic accused An order of acquitta) pas?ed on an appLation for 
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withdrawal preferred before issue of process U unmeaning and of no avail — Muthia 
Moopan, 36 Mad. 315, 14 Cr.L J. 559. 

Magistrate alone can permit toilhdrawal : — -This section does not empower a Police- 
officer to entertain an application for withdrawal of a complaint. The permission for 
withdrawal is a judicial act, and the Ma^strate alone can do it — Anonymous, Ratanlal 
91. A petition for withdrawal of a case should be judicially determined by the Magis- 
trate himself, and it is wholly improjjer lor him to refer the matter to the Police for 
report, and then to act on the report in refusing or allowing %vithdrawal The Magistrate 
should not allow himself to be guided by what the Police thought about the matter— 
Azizur Rahman. 43 C.L.J. 214. 27 CriJ. 394. 

Revival of withdraion complaint . — Where a Deputy Magistrate allow’ed a complaint 
to be withdrawn and discharged the accused, the District Magistrate could not revive 
the case against the accused— ZaAoomf, 25 W R. 64. 

But where the complaint was withdrawn, because there was no sanction (the case 
being one in which a sanction was necessary), and the accused was discharged, the 
complainant was competent to lodge a fresh complaint after obtaining the necessary 
sanction, the previous order of discharge not being tantamount to an acquittal— 
Somsttddin, 22 Bom. 711. 

249. In any case instituted otherwise than upon complaint, 

■ „ a Presidency Magistrate, a Magistrate of 

first class, or with the previous sanction 
of the District Magistrate, any other Magis- 
trate, may, for reasons to be recorded by him, stop the proceed- 
ings at any stage without pronouncing any judgment either of 
acquittal or conviction, and may thereupon release the accused. 

804. Scope:— This sealon applies where the case is instituted otherwise than 
upon complamt. If a case is chalaned by the Forest Department, it is not instituted 
upon complaint, and this section applies— AcAArw, 9 P.R. 1913, 13 Cr.LJ. 860 (861). 
This section deals only with summons cases instituted otherwise than upon complaints, 
and is inapplicable to warrant cases Therefore, an order by a Magistrate stopping a 
warrant case and releasing the accused under this section is illegal; the case will be 
treated as still pending on the file of the Magistrate and can be reopened either by an 
application by the Crown or suo motu by the Magistrate; but it cannot be reojjened 
upon a fresh complaint preferred by a private person, the original case being already on 
the pending file of the Magistrate — Firangi v. Durga, 5 Pat, 243, 7 P.L.T, 449, 27 
CrLJ 698 (699, 700). In Ackhru. 9 P.R. 1913, 13 Cr.LJ. 860 (861), the Magistrate 
stopped proceedings in a warrant case, but the Chief Court took no objection on that 
ground 

UTiere upon a report of the Police that one J. has given false information to the 
Police against certain persons, a Magistrate ordered the prosecution of J. under see. J82, 

I P. C , but subsequently upon receipt of another report in another case that the 
information given by J was true, he ordered the summons issued for the attendance 
of -J. to be cancelled, it was held that the Magistrate had full power to cancel the 
summons and stop the proceedings, under this section — Nalhu, 1 P.LT. 28, 54 I.C. 
888. 21 Cr.L.J. 184. 

An order under this section neither amounts to an acquittal nor to a discharge. 
Since it docs not amount to an acquittal (see Explanation to sec. 403) it does not bar 
further proceedings (retrial) in accordance with iavr—Aehhru. 1913 P.R. 9. But since 
it docs not amount to an order of dismissal of complaint or discharge, no order can be 
passed under sec. 437 (now sec. 435) directing further inquiry'— /bid. Sec also Sripal, 
3v CrUJ. 564. 147 I.C. 1038, A1.R. 1934 AH 17, 1934 Cr.C 45 



Sec. 250.1 


THE CODE OP CRIMINAL PROCEDURE 


885 


Frivolous Accusations in Summons and Warrant Cases. 

250. (1) If, in any case instituted upon complaint * * * 
False, frivolous or vexa- or upon information given to a police officer 
tious accusations. or to a Magistrate, one or more persons is 

or arc accused before a Magistrate of any offence triable by a 
Magistrate, and the Magistrate by whom the case is heard dis- 
charges or acquits all or any of the accused, and is of opinion 
that the accusation against them or any of them was false and 
cither frivolous or vexatious, the Magistrate may, by his order 
of discharge or acquittal, if the person upon whose complaint or 
information the accusation veas made is present, call upon him 
forthivith to shozv cause why he should not pay compensation to 
such accused or to each or any of such accused when there are 
more than one, or, if such person is not present, direct the issue 
of a summons to him to appear and shozv cause as aforesaid. 

(2) The Magistrate shall record and consider any cause 
which such complaiuaut or informant may shozv, and if he is 
satisfied that the accusation zvas false and either frivolous or 
vexatious, may, for reasons to be recorded, direct that compensa- 
fion to such amount and not exceeding one hundred rupees or, 
if the Magistrate is a Magistrate of the third class, not exceeding 
fifty rupees, as he may determine, be paid by such complainant 
or informant to the accused or to each or any of them. 

{2A) The Magistrate may by the order directing payment 
of the compensation under sub-section (2) further order that, in 
default of payment, the person ordered to pay such compensation 
shall suffer simple imprisonment for a period not exceeding thirty 
days. 

(2B) When any person is imprisoned under sub-section 
(2A), the provisions of sections 68 and 69 of the Indian Penal 
Code shall, so far as may be, apply. 

(2C) No person zvho has been directed to pay compensation 
under this section shall, by reason of such order, be exempted 
from any civil or criminal liability in respect of the complaint 
made or information given by him: 

Provided that any amount paid to an accused person under 
this section shall be taken into account in azvarding compensation 
to such person in any subsequent ciznl suit relating to the same 
matter. 

(3) A complainant or informant who has been ordered 
under sub-section (2) by a Magistrate of the second or third class 
to pay compensation, or has been so ordered by any other Magis- 
trate to pay compensation exceeding fifty rupees, may appeal 
from the order in so far as the order relates to the payment of 
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the compensation, as if such complainant or informant had been 
convicted on a trial held by such Magistrate. 

(4) Where an order- for payment of compensation to an 
accused person is made in a case which is subject to appeal under 
sub-section (3), the compensation shall not be paid to him before 
the period allowed for the presentation of the appeal has elapsed, 
or, if an appeal is presented, before the appeal has been decided, 
and where such order is made in a case which is not so subject to 
appeal, the compensation shall not be paid before the expiration 
of one month from the date of the order. 

Change: — The whole section has been redrafted by sec. 69 of the Criminal 
Procedure Code Amendment Act, XVIII of 1923. The principal changes iotroduced 
are,the following : — 

(1) The word "frivolous or vexatious” have been substituted by the words "jetse 
and either fnvolous or \’cxattous.” 

(2) Under the old law the complainant was forthwith ordered to (ray the compen- 
satiom under the present law the Magistrate will forthwith call upon him to show cause, 
and he shall then consider and record any cause shown and pass such orders as he sees 
fit. • • • "As the section is worded under the old law, the order to pay compensation 
is part of the order of discharge or acquittal, and the record and consideration of 
objections is to precede such order. The procedure now proposed Is more logical”— 
Statement of Objects and Reasons (1914). Moreover, the old law did not provide for^ 
the case where the complainant was absent at the time the judgment was delivered; 
now, power has been given in such a case to summon him to appear and show caus^— 
Report of the fowl Committee (1922). 

(3) The limit of compensation has been increased from Rs 50 to Rs, 100, unless 
the Magistrate is a Magistrate of the third class But this inaease will not, having 
regard to the provisions of sec. 404, make orders under sec. 250 appealable where they 
are not so at present— Report of the Select Committee (1916). 

(4) Under the old law, the Magistrate could order imprisonment only after failure 
to recover compensation, but he could not award imprisonment in default in the very 
order directing compensation; under the new sub-sec. (2A), the Magistrate has now 
been empowered to award such imprisonment in the order itself. 

(5) Sub-section (2) of the old section, which provided that compensation should be 
recoverable as if it were a fine, has been omitted, as it is provided for in sec. 547. The 
proviso to sub-sec. (2) of the old section has now been le-enacled as sub-sec. (2A) with 
some alterations. Sub-scction (2B) is new, 

(6) Sub-section (20 is new, and the proviso to this sub-section is the same as the 
old sub-sec. (5). 

(7) An appeal will now lie from the order of a first class Magistrate if he awards 
compensation exceed-ng fifty rupees See sub-sec. (3). Under the old law, no appeal 
lay from the order of a 1st class Magistrate. 

(8) Sub-section (4) has been amended to specify the time for payment of com- 
pensation where the original case is non-appealable. "The amendment which we propose 
at the end of sub-sec. (4) is to prosnde for cases jn which, though there cannot be an 
appeal, the acquittal or discharge of the person to whom compensation has been awarded 
may be set aside in rcsislon. The period of one month which we have allowed should 

be ample to admit of an application hang made to the superior Court.” Report of the 

Select Committee (1916). 

805. Instituted upon complain^ etc.j — For the definition of "complaint” 
«ce see 4 (h), Cr. P, C, and the Notes under it The operation of this section is 
Ttstricted to cases instituted upon complaint or upon information given to a Police Officer 
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or to a Magistrate. It is clear that it will not apply to a case instituted on a police 
report or an information pven by a Police-officer — Rajexvan v. Vurga, 21 Cal. 9"9; SaUk, 
33 Cr.LJ. 644, 138 I.C. 635, 28 SLR. 299, 1932 CrC. 692, A.I R 1932 Sind 156, Ind 
RuL 1932 Sind 85. It is inapplicabte to the case of a complaint lodged by a Police- 
Officer as such — Sfteoboron v. Hunmonxa, 5 CWJ'l. 370; Ramjetcan v. Durga, 21 Cal 
979; Syed Bahadur v. Nut Mahomed, 7 CWN. 206; Sakar fan, 22 Bom. 934. 

The words in this section cannot be read at large and divorced from the words 
of see, 190, Cr. P. C , ^nth wWch they are closely associated This section will apply 
to information given by a police officer if that information can come as a complaint 
under cl. (a) of sec. 190 (1), Ct. P. C, but this section will not apply to a police 
report falling under cl. (b ) — Muhammad Hathein v. Emp , AI.R. 1940 Sind 134 (135), 
41 Cr.LJ. 788, 189 IC. 703 (F.B ). 

^NTiere a person makes a report at the police-station, and the police thereupon makes 
an inquiry and sends the case to a Magistrate, the case is said to be instituted upon 
"information given by that person to a police-officer ” — Jairaj v. Boiisi, 23 A L.J. 1054, 
27 Cr.LJ. 35 (36) . The ruling m Ishrt v. Bakshi, 6 AH 95 and Polo Varapa, 7 Mad. 
S63 is no longer correct, because when the cases were decided the words “information 
given to a police-officer” did not «ist in this section. \4'here a case was instituted by 
the police upon esidence obtained by them in an inquiry conducted by them; and in 
that inquiry the statement of the petitioner had been taken along with others, held that 
the case was not instituted upon information given by the petitioner to a police-officer— 
Ser/ug, 1 P.L.J. 106 (108), 17 Cr.LJ 336. But if the case was originally based on 
information given to a Police-officer under sec. 154, this section applies afthough the 
case was ultimately instituted upon a Police report, submitted under sec. 173; and the 
information may be dealt with under this section — Jagdamx v Mahadto, 14 C WN. 326, 
11 Cr.LJ. 201. 

An Excise officer (eg. a Sub-Inspector of Excise and Salt) is a Police-officer only 
for the purpose of sec. 190, and not for the purpose of see 250; and, therefore, an 
information given to an Exase officer is not an "information given to a Police-officer” 
within the meaning of sec 250. If an informer gave an information to an Excise officer, 
and upon that information, the officer made a report to the Magistrate and prosecuted 
a person for selling liquor without a license, and the prosecution turned out to be false 
and frivolous, held that the case was not instituted upon ‘information to a Police officer’ 
(so as to make the informer liable to pa> compensation) but was instituted upon 
‘complaint’, the report of the Excise officer to the Magistrate being treated as a com- 
plaint; and that officer, being deemed to be the complainant, was liable to pay compen- 
sation. Even, if (he report be not treated as a complaint, it was informat'on gis’en to a 
Magistrate by the Excise officer, and m that view also he was liable to pay compensation 
—Radhtka V. Hamxd, 54 Cal 371, 28 Cr L J 316 

tVhen a Police-officer makes a report m a non-cognuable case, the report amounts 
to a complaint (because a Pol.ce-officer has no power to make a report in a non-cxignuable 
case) and the Magistrate can order him to pay compensation to the accused, if the 
complaint is false — Sada, 26 Bom ISO (157) (FB). 

Complaint under CalUt Trespass Ael . — ^Tfiis section applies to a case in which a 
false and frivolous complaint has been made under the Cattle Trespass Act Under 
see. 4 (o) of the Cr. P. Code, 1898, the word ''offence" includes an act in respect of 
which a complaint may be made under sec. 20 of the Cattle Trespass Act. If such 
complaint is false and frivolous or s-exatious, compensation can certainly be awarded 
The ruling in 18 All. 353, 13 Cal 3W, 9 Mad. 1C2 and 9 Mad 374, rs no longer good 
law, as these cases were.deaded under; the ,Code of 1882, m which the definition of 
offence m sec, 4. (a) .did not includsjao act loittspect of whicji a complaint could be 
'm^de under «;Cs20,, Cattle Trespass Act.^; 

fa a Village ‘Jfogafrate^.^ nBoplaiat of a non-baihble offence to a 
village Magistrate 'whfl-iS fioimifiby law td report the iiibstance of the infwmation to 
the \P9l1ce “under see. 45. (c) bran "loformation. to a Police-officer" uithm the meaning 
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of this section; the person who has made the coraplaint must be deemed to have given 
information to the police just as effectively as if he went in person to the police-station; 
and if on such information the Police charges the accused, and the Magistrate finds the 
charge to be false and vexatious he can order the complainant to pay compensation under 
this section — Nachtmulhu v. Mutkusami, 39 Mad, 1006 {1008), 27 M LJ. 37, 15 CrlJ. 
431 (following Sessions Judge v. Sivan Chetty. 32 Mad. 258 (262 (F.B.) I ; Kalipaperuml 
V. Bavaft, 45 M.LJ. 255; 24 CrJuJ. 717, A-I R. 1924 .Mad, 91; Thanikadavalh v. 
Ammian, 4 L W. 73, 17 Cr.L.J. 503; Nodiabba v, Rayacketly, 32 M.L.J. 78, 18 CrXJ. 
II (12). (Contra — ATulanandham^ 22 Mad. 138, 13 Cr.LJ. 29 and Thammana, 25 
Mad. 667). If, however, the infonnation preferred to the village Magistrate is one whic(i 
he is nol bound by law to report to the Police, the preferring of such information 
does not amount to information to the Police — Sessions Judge v. Su'an Chetty, 32 Mad. 
258 (263) (F.B.). It should be noted that the decision in 25 Mad. 667 proceeded not 
on the question as to whether the village Magistrate was or was not bound to report 
the information to the Police, but on the ground that the infoiroation given to a village 
Magistrate (ie., village Headman) is not information given to a ‘‘Magistrate.’’ 

, Case instituted under section 476 Where a case is instituted under sec 476, at 
the instance of a person, it cannot be said to have been instituted either upon complant 
of that person, or upon iintormalion given to police-officer or to a Magistrate — Kisondas, 
14 Bom.L R, 1166, 14 Cr.LJ, 1. ■ . 

806, ^Accused of an offence*: — An institution of proceedings under Chapter 
Vin is not an accusation of an oS<nce, and this section does not apply if the accusation 
proves to be false— Cs find, 25 Bom. 48; Lakhpat, 15 All. 365; Bhtdhaehal v. Lai Behari, 
36 All. 382} Ram Sukh v. Afakadeo, 7 A.L.J. 743, 11 Cr.L.J. 445; Kauro. 1902 P.R. 33} 
Afannu Khan v. Chandi. 20 A.L J. 624, A.I.R. 1922 All. 321, 23 CrL.J. 474; Ram Badan 
V. Janki, 45 All, 353, 21 ALJ. 207, 24 CrLJ. 228, 71 I.C. 692, AI.R. 1923 All. 332; 
Asa V. Copal Das. 33 P.R. 1902, 24 P.L,R. 1902; Rc-)ieJ v. Kamja, A.IR. 1935 Lab. 29; 
Baij Nath v. Kali Charan, 49 Alt. 750, 25 AL.J. 493, 28 CrLJ. 604. 

Similarly, an application for maintenance under sec. 488 is not a complaint of an 
offence (the refusal to maintain wife not being an ‘offence’) and no compensation can 
be awarded if the application proves to be false — Amboo v. Baboo, 6 M.L.T, 261, 
11 Cr.LJ. 156. 

The use of a house as a brothel is not an offence under sec. 41, Bombay District 
Police Act, and a complaint as to such use of a house is nol a complaint of an offence. 
No compensation can, therefore, be awarded if the complaint is ffh-olous or vexatious—; 
Khairi, 6 S.L.R, 254, 14 Cr.L.J. 320. 

Section 28 of the Bombay Public Conveyance Act provides a surrunary remedy for 
the recovery of the legal fare of a public conve>’ance, and a complaint under that section 
is not a complaint in respect of an offence within the meaning of this section— IVffi 
hfitha, 44 Bom 463 (465). 

. 807. "Triable by a Magistrate**: — This section applies only where the 
offence is triable by a Magistrate; jt does not apply where the offence is triable exclusively 
by the Court of Session but is inquired into (under Ch. XVIII) by a Magistrate, ending 
in an order of discharge under section 209—Potigadu, 2 Weir 315 (316); Bavabkai. 
Ratanlal 961; Chhaba. 19 Bom.LR. 60. 18 Cr.LJ 463; Sarupsonar v. Ram Sundar. 
■20 A.L.J. 433, A.I.R. 1922 All. 188, 23 Cr.L.J. 319; Hel Ram v. Canga. 40 All. 615 
(616), 16 A.L.J. 486. 19 Cr.LJ. 706; Bansidhar v. Chunnr 25 A L J. 818. 28 Cr.L J. 983; 
Shama Rao v. Emp, 1937 M.W.N. 96 Even, if the Magistrate'trics an offence triable 
by the Court of Session, by virtue of his powers specially conferred upon him under 
sec 30 and discharges the accused on account of the charge being vexatious, he cannot 
award compensation to the accused— AWn. 26 P.R. 1902, 139 P.L.R. 1902; Shankar, 
1919 P.R. 15. 20 Cr.UJ. 495; Atd. Hayal v. Bhola, 1919 P.R. 1, 20 CrLJ. 141, A.I.R. 
1919 Lah. 192, 49 I.C. 173; Ma E Dak v. Afaung Po, 1 Bur.L.J. 38, A.I.R. 1923 Rang. 
15. 23 CriJ. 319, 11 LB.R. 151, 66 I-C 513; Amin Lai. 11 Lah. 558. 31 CrLJ. 1133 
(1134). A contrary view has, however, been taken in pfa Sin v. Pfaung Ptaung Lay, 
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37 CrLJ. 773, 163 I.C. 163, A.IR. 1936 Rang. 230, 1936 CrC. 514. But where the 
(acts in a case showed that the offence was triable by a Court of Session only, but the 
Magistrate regarding it as a lesser offence triable by him, tned the case and in dismissing 
the same awarded compensaUon to the accused, held that the procedure was not illegal — 
VenkalTayar v. Venkatrayar. 45 Mad 29 (30), 66 I.C. 72, 23 CrLJ 232, A.IR. 1922 
Mad. 223, 30 ML.T. 75. 41 M.L.J. 398, 14 MI-.W. 247, 1921 MW.N. 613} Hernandos 
V. Ahmad, 16 SLR. 205, 26 Cr LJ. 26S. The question whether the offence 5s triable by 
a Magistrate is not to be decided solely by the complaint; the mere (act that the com- 
plainant mentions an offence which is triable exclusively by a Court of Session does 
not take the case out of this section. The proper criterion is the form of proceedings, 
ic., whether they are conducted under Ch XVIII or Ch XXL Where a Magistrate 
issued summons for offences under secs 307, 147 and 323, I. P. C., but he took no 
particular notice of the offence under sec. 307 (Sessions offence) and believed himself 
to be conducting a trial and not an inquiry, an order under sec 250, Cr. P. C., was not 
illegal— S/iiflw Lai v Hand Ram. 53 All. 461, 32 CrLJ. 670 (672), 131 IC 36. *1931 
ALJ. 89. 1931 Cr.C 611, A.LR. 1931 AIL 355 Within the meaning of sec, 250. 
Cr. P. C, "the Magistrate by whom the case is heard" need not be the same Magistrate 
before whom the case is instituted. It is obvious that the word ’heard’ has been 
deliberately used as it can cover both the inquiry (secs. 252 and 253, Cr. P, C.) and 
the trial (the rest of Chap XXI) in a warrant case Therefore, even though the offence 
alleged in complant is one triable only by a First or Second Class Magistrate as soon 
as it IS sent to a Third Class Magistrate by the Sub-divisional Magistrate under sea 192 
or sea 528, Cr. P. C , the inference must be that the latter Court does not consider that 
a case triable exclusively by the First or Second Class Magistrate has necessanly been 
made out. The Third Class Magistrate is perfectly competent to deal with an offence 
which he is competent to try or to take action under sec 346, Cr. P C. If at that 
stage he considers that the case is (nstitous and vexatious, there is nothing m the 
language of sec 250, Cr P C , to prevent him (tom passing an order under that section 
—Paxnda v Culab Khatun, 40 Cr L J 515. 181 I C 49. A I R 1939 Lah 122, I L.R 1938 
Lah. 619, 41 PLR. 221. ^^'hen a complaint has been filed against an acejsed person 
for three offences one of which is triable exclusively by the Magistrate and the other two 
by the Court of Session, and the Magistrate inquires into the case under Chap. XVIII 
in respect of all the offences and discharges the accused under sec 209, an order for 
compensation against the complainant cannot be passed merely because one of the 
offences is triable by a Magistrate — Hanhai v Maksur .4i», 48 All 166, 23 A L.J. 1056, 
37 CrLJ. 6 ( 7 ), 91 I C 38, A I R 1926 All 159 See also //e/ 7?otM y. supra, 

where one offence was triable excluavely by the Sessions Court and two other offences 
by the Magistrate Where the complainant brings two accusations, one of an offence 
triable by a Magistrate and the other tnable exclusively by the Court of Session, and a 
Magistrate with powers under see 30 tries the case and finds both the accusations to 
be false, he is competent to award compensaUon only in respect of the offence tnable by 
a Magistrate But if compensation is awarded for both Ui^ offences jointly and it is not 
possible to spill up the amount and assign a portion of it to one accusation and the 
balance to the other, the order is unenforceable ui respect of cither accusation on account 
of uncertainty and must be set aside — Lai, II Lah 558, 31 CrLJ 1133 

It is immaterial whether the case is Usable as a summons case or as a warrant case 
This section makes no distinction between cither— Pa»gfta»"tur, 4 O W N 392, 28 CrX J 
450 (451), 101 IC 482. 

Summary coses — (Compensation may be awarded even if the case is tnable sum- 
marily — Basova, 11 Mad. 142; Paloni y. Knsbnappa, 59 ML.J. 319, 32 CrLJ 207, 
129 I.C 37. 

808. Who can award compensaUon: — In sub-sec. (1) of sec 250. Cr P C., 
at least, the only Magistrate who may call upon the complainant to show cause is the 
Magistrate who heard the case and who discharges or acquits all or any of the accused. 
The Matistrale in sub-sec (2) to sec, 250. Cr. P. C, refers to the Magistrate in 
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sub-sec. {l)'and the definite article "the” does not mean tlie Magistrate who succeeds 
the Magistrate who heard the case or any other Magistrate — Muhammad Alan, A.I.R. 
1939 Sind 321, 41 Cr.L.J. 53, 184 I.C 595 Compensation is to be awarded by the 
Magistrate who has heard the substantive case and passed the order of acquittal or 
discharge. The Legislature never intended that one Magistrate should deal wth the 
substantive case and make the order calling upon the complainant to shew cause, and 
that another Magistrate may pass the order for compensation — Rajaram v. Panchanan, 
33 C.W.N. 861 (855), 1929 Cr.C. 474. Where part of the evidence was heard by one 
Magistrate and then the case was made over to another Magistrate under sec. 346, and 
the latter Magistrate heard the rest of the evidence and decided the case, held that the 
latter Magistrate was competent to order compensation — Ram Devi v. Govind, 19 A.L J. 
651, 22 Cr.L.J. 406, 61 I C 646 An order under this section can be made by the 
Magistrate who heard the case de novo and discharged the accused, athough another 
Magistrate, who first dealt vdth the case, had framed a charge — Dagdu Govindset v. 
Punja Vedu.'A.lR 1937 Bom. 55, 38 BomLR 1189, 166 I.C. 598, 38 Cr.LJ 250, 
ILR 1937 Bom. 211, 1937 A.ICr.R. 70, 9 R.B. 247. But where a Magistrate who 
had tried the case and had directed the complainant to show cause why an order for 
compensation should not be made, was transferred, his successor cannot malce an order 
under this section, because he had heard nothing of the case except the complainant's 
plea showing cause against the order— Mahadeo, 1892 A.W,N. 58 In a case where a 
Magistrate has called upon the complainant to show cause why he should not pay 
compensation for having made a false and frivolous or vexatious complaint and has 
retired in the course of proceedings before a final order was passed, the notice upon the 
complainant should be discharged because it is only the Magistrate’ who has heard the 
case that can pass final order under this section — Muhammad Alan, supra, 

'The words "hfagistrate by whom the case is heard” show that this section is 
confined to Courts of Magistrates trying cases m the first instance, and does not include 
an Appellate Court. Such a Court in setting aside a conviction cannot order the com- 
plainant to pay compensation— A/cAi Singh v Mongol, 39 Cal. 157, 16 C.W.N, 10, 12 
I.C. 297, 12 CrLJ. 529, 14 CLJ. 437 (FB) (overruling Kart Smgk v. Tufani, 14 
C.W.N 212) i Harichand v. Fakir. 3 BomLR. 841; Pilambar, 7 BomL.R. &98, 3 Cr.LJ. 
88; Chedi v. Ram Lai. 46 All 80. 25 CrLJ. 967. A.I.R. 1924 AIL 224 , 21 A.L.J. 834; 
Balli V, Chittan. 28 All 625, 3 CrL.J. 441, 1906 A.W.N. 145, 3 A.L.J. 382; Notified Area 
v Kerta Ram, 7 Lah 152, 27 Cr L J. 570. The Full Bench of the Rangoon High Court, 
however, doubted the decision in Meki Singh v. Mangal, supra; Ma Mya Khin v. Moung 
Po Httva, 35 CrLJ. 1, 145 I C. 837, A.I.R. 1933 Rang. 288. 11 Rang. 361, 1933 Cr.C 
1084 (F.B.l See Note 1150. 

It is doubtful whether the High Court has Jurisdiction to pass an order for com- 
pensation when the matter comes up in revision — AminuUah, 26 A LJ. 328, A.I R 1928 
All. 95. 29 Cr.UJ. 274 ( 275). Under sec. 439 read with sec. 423 (l)(d), Cr P. C.. 
the High Court cannot make^ order for compensation even if upon the judgment and 
even if cause had been shown the High Court were of opinion that an order for com- 
pensation should be made — Muhammad Alan, supra 

Section 250, Cr. P. C., prowdes for the award of compensation by "the hfagistrate 
by whom the case is heard" and to that Magistrate is e-xpressly reserved the power to 
award compensation under sec. 250 Sec 423 (l)(d), Cr. P. C. does amplify the 
powers of appellate Courts but it does not invest an Appellate Court with authority 
to make any order which nught have been made by the Court below. An incidental 
order under sec. 423 (1) (d) is an order which is liable or likely to follow as a res’jlt 
of the main order. An order awarding compensation to the accused is not liable to 
follow (and it cannot be likely to follow unless it is liable to do so) an order made 
bv the High Court in the exercise of its appellate or rci-lsional powers, setting aside a 
conviction and sentence. The High Court has, therefore, no power to award compehia- 
tion to the accused when setting aade a'conviction and'sentence in its appellate Vr 
re\duona! Jurisdiction— .t/cuw^'A'AfiA/Wung.^A.r.R.lOlO-Rang 278, 1910 Rang-L'R. 502, 
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809. “Discharges or acquits the accused”: — ^The word ‘heard’ shows that 
the case must proceed as far as heanng If a complaint is summarily dismissed under 
sec. 203, without issue of process to the accused, such a dismissal is not an order of 
discharge or acquittal within the meaning of this section — Bhagwan v. Haimukh, 29 All 
137, 1905 A.W N 305, 4 Cr.L.J. 452; Azam v Aftr Abdulla. 1897 P.R 14; even though 
the accused was present with a pleader at the inquirj' held under sec. 202, compensation 
cannot be awarded where the case is dismissed under sec. 203 — Harphul v. Manku, 
84 P.LR. 1906, 3 P.R. 1906, 4 CrLJ. 36 IVhere after the filing of a cornplaint, the 
statement of one of the prosecution witnesses was taken and it disclosed that the 
complaint was false, and therclipon the Magistrate passed an order of compensation 
under this section, held that the order could not be passed without discharging or 
acquitting the accused — Ram Labkaya v. Jagamath. 30 PL R. 361, 30 CrLJ. 854 (855). 

An order for compensation may be passed where the accused is acquitted under 
sec. 245 — Salik Ray, 6 Cal 581; Number v. Ambti, 5 Mad 381; Panddu, 10 Bom. 199; 
or under sec. 247 owing to absence of the complainant — Lai, 1888 PR 14; Munshi, 
1884 AW.N. 115; Hardeo, 1891 AWN. 120; or under sec. 248 upon svithdrawal of 
complaint — Himmal v. Bakktawar, 1883 PR 24. But compensation cannot be awarded 
when the case is compounded under sec 345 Though the accused is acquitted after 
composition, yet it is not such an acquittal as to bring the case within the provisions of 
this section — Sattgappa, Ratanlal 957; Hattkisandas. 10 BomLR. 1056; Khushali, 1888 
P.R. 19; Sundar Singh, 30 PR 1910. 11 CrL.J. 638 

In order that compensation may be granted, it is necessary that there must be a 
complete discharge or acquittal. If the accused is charged with more offences than one, 
ne must be discharged or acquitted of all the offences', a discharge or acquittal m respect 
of one of the offences is a partial discharge (showing that the complaint was at any rate 
partly true) and cannot entitle the accused to compensation — Muklt v Jhotu, 24 Cal. 
53; Muhammad AU Khan v Raja Ram. 40 AH 610 (611), 19 CrLJ 670; Nadar. 12 
SLR 87, 20 CrLJ 105. If there are several accused, and some only of them are 
acquitted or discharged, the complainant may be ordered to pay compensation only to 
those who have been discharged or acquitted, but not to the others — Number v. Ambu, 
5 Mad. 381; Gohru v. Amira, 1877 PR. IS 

810. False and frivolous or vexatious: — Under the old Isw, if the charge 
was frivolous or vexatious, this was sufficient to entitle the accused to compensation; 
and it was not necessary that the charge roust be false as well If the charge was false, 
it was held in some cases that the accused was entitled to compensation, because a false 
charge was necessanly a vexatious charge though it was not frivolous — Bemmadhab v. 
Kumud. 30 Cal 123 (FB); Ponnammal, 2 Weir 313 (314); Bindeshrt. 26 All 512; 
Bat Asha, 5 BomLR. 128; Copal, 37 Bom 375. 14 CrLJ 75; /small, 156 P.LR 1903; 
Skaik Dawood v. Md Ibrahtm. 11 BurLT 201. 19 CrLJ 172, 43 IC 588 (589); 
Nga Mya v. Nga Kyan, 1914 UBR 3 Qr 31, 16 CrL.J 92 ( 93); whereas in some 
other cases it was held tliat compensation could not be awarded if the case was false, 
because that would amount to summanly trsing a person for an offence under sec 211, 
I P. C — Parsi V Bcndhi. 28 Cal 251; Ram Smgk v Mathura, 34 All 354 (355) ; Asha. 
4 BomLR 645 Under the prc«ent law, the charge must be false as uell as frivolous 
or vexatious It is not sufficient if the chaige is false only 

"We do not think that the procedure of see. 250 should be used in evef>’ false case 
unless the case is also fnvolous or vexatious. In more senous cases it is desirable that 
the Magistrate should act under section 476 with a \aew to the institution of a prose- 
cution" — Report of the Joint Commiilec (1922). 

The mere fact that a complaint is fiisolous or v'exatious does not necessanly mean 
that it must be false. Compensation can be awarded only if the complaint is false and 
also frivolous or vexatious— Assanniof v Ddbar. 19 SxJl 66, 26 CrLJ 1295. It fs 
clear from the language of this section that compensation can be awarded tliereunder 
only if "the accusation was false and either IhtoIous or %*exatious." If the accusation 
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is proved to be false but cannot be regarded to be frivolous or vexatious, the section docs 
not justify the award of compensation. If the accusation is not proved to be false, no 
compensation can be awarded, however, frivolous or ve.xatious the conduct of the com- 
plainant irught have been. A distinction clearly exists between a fact not being proved 
and being disproved. Where all that can be said is that the complainant failed to prove 
his allegation, it does not necessarily follow that his allegation was false and that this 
section applied — Bechan Prasad v. /Aon, 37 CrLJ. 424, 161 I.C. 49, 1936 ALJ. 189, 
AIR. 19^6 All. 363 It is only when the Magistrate is of opinion that the accusation 
against the accused was not only false but also either frivolous or vexatious that he can 
act under this-section. The reason is that this section is not to be applied except in 
cases which are frivolous or vexatious. It is not intended to be applied in serious cases 
which are to be dealt with under- the provisions of sec. 211, I. P, C. It is for this 
reason that a Magistrate must find that the case is frivolous or vexatious before he has 
jurisdiction to deal with the matter under this section — Ma Pu v. ‘Maung Tun Pt, 
41 Cr.LJ. 506, 187 I C. 744, A.I.R. 1940 Rang. 110. 

The word 'vexatious' indicates an accusation merely for the purpose of annoj’ance 
— Bcnlmadhub v. Kumud, 30 Cal. 123 (F.B.), 6 C.W.N. 799; Parsi v. Bendh't, 28 Cal 
251. An accusation cannot be said to be vexatious unless the main intention of the 
complainant was to cause annoyance to the person accused — Kourowd, II SLR. 55, 
IP CrL.J. 1005; Bakaji v. Munkund Smgh, 21 Cr.LJ. 226 (Nag.) ; Bhan v. Syed Chand, 
26 Cr.LJ. 1033, 87 I.C, 921, A LR. 1926 Rang. 31. If a prosecution is found to be 
malicious, i e , brought on account of enmity it Is necessarily a vexatious one — Kashi 
Prosad, 24 AL.J. 161, 27 Cr.LJ, 300; Sheikh Fah. 14 SLR. 168. 22 Cr.L.J. 120. A 
prosecution launched against a person on mere suspicion, when there is no.evidence to 
connect that person with the offence, is false and vexatious — Dinshehji, 34 Bom.L R. 289, 
1932 Cr.C. 236 (237). 137 I.C. 129, 33 Cr.L.J. 392, A.I.R. 1932 Bom. 177. 

The word 'frivolous' means ‘trifling,’ ’silly,’ or 'without due foundation'— v. 
Santufe, 21 Ct,L.J. 41 (Nag.). IVhether the charge is frivolous or vexatious is a question 
of fact to be decided by the Magistrate investigating the complaint— A/wnisami Mudali, 
2 Weir 319 (320). But the knowledge and intention of the complainant must be looked 
into. Compensation should not be granted to the accused where the complainant did 
not know that the complaint was false and it is clear that the intention of the com- 
plainant was not to vex or harass the accused — Kourowd, 11 S.L.R. 55, 18 Cr.LJ. 1005. 

■Where the complainant believed his case to be true at first but subsequently after 
enquines found that his belief had been proved to be untrue, it would be his duty 
frankly to tell the Court that he had made a nustake, and if he omits to do so it would 
show unwarrantable malice on his part and he would be liable to pay compensation— 
Shaik Dawood v. Md. Ibrahim, 11 Bur.L.T. 201, 19 Cr.LJ. 172, 43 I.C 588 (589). 

B'here a person was charged with theft, but he was proved to have committed the 
act in the assertion of a-bona fide claim of right, the accusation of theft is false, within 
the scope of see. 250 In law, no distinction can be properly made betw’cen a false 
accusation as to the motive or intention which prompts a man in doing a certain act, 
and a false accusation as to his act—Ravishankar v. SafmVaf, 28 Bom.L.R. 89, 27 Cr.L J 
448. 

)\’hcre a criminal case was started, not really bona fide, but with a view to bringing 
pressure to bear against an opponent in a civil dispute, the Magistrate is abundantly 
justified in proceeding against the complainant under this section — Dahyabhai v. 
ranganh. 34 Cr.LJ. 878, 144 I.C. 922, A.IR, 1933 Bom. 233, 35 BomL.R. 484, 1933 
CrC. 656. 

811, ‘By hi5 order*; — Under the old section, the order awarding compensation 
had to be passed in the order of dischaige or acquittal of the accused, and was a part 
of the order of discharge or acquittal; so that the proceeding calling upon the complainant 
to show cause why an order ol compenation should not be made, had to be taken and 
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the complainant had to be heard on that aspect of tte case, before the Magistrate passed 
an order of discharge or acquittal. See Ham Tantiv. Salish, 38 Ca! 302 (303); Ram 
Singh V. Malhura, 34 All. 354 (355). This procedure has been considered by the 
Legislature as illogical, and consequently the section had been amended. Under Uie 
present section, the Magistrate is not bound to award compensation at the time of 
pasang the order of discharge or acquittal; the fitter order should only contain an 
order calling on the complainant to show cause why he should not be ordered to pay 
compensation. 

Under the old law the order of discharge (or acquittal) and the order directing 
■ compensation had to be made simultaneously: ie, the latter order had to be included 
in the former order; therefore, where the Magistrate at the time of discharging the 
accused made no order as to compensation, but on a subsequent day ordered that the 
complainant should pay compensation, the order was held to be illegal, because it was 
not passed simultaneously with the order of discharge — Sajdar Husain, 25 All. 315 (316) ; 
Ram Singh v. Mathura, 34 All. 354 (355); Narpal Rai, 57 PR. 1905, 3 CrLJ. 123; 
Ham Tanti v. Salish, 38 Ca! 302 (303). 12 CrLJ 6; Nanheylal v Ranibahu, 10 N.L.R. 
8. 15 Cr.LJ. 290 (291); Imamdin, 1913 PLR 99, 14 CrLJ 48 These cases are no 
longer correct Under the present Code, it is not necessary that the order for compen- 
sation should be embodied in the order of discharge The two orders may be passed in 
separate proceedings It is only the order calling upon the complainant to show cause 
which IS to be contained m the order of discharge or acijuittal The actual order for 
compensation is necessanly a subsequent order— Ackhni Mai, 7 Lah 121, 27 CrLJ 752, 
AI.R. 1925 Lah. 293. 95 IC 80; Rangnalh, AIR 1933 Nag 296, 1933 CrC. 1247, 
146 I C 14, 34 Cr.L.J 1163, 30 NLR 15; Saudagar v Aroor, 29 CrLJ 680, 110 IC 
Z32,10AICrR 430 (Lah ). 10 I C. 232 This view was also taken in Laht v Kunja, 
18 CW.N 702, 15 CrLJ ISO (152); Ghanumal. 7 SLR 123, 15 CrLJ 504 (505); 
Jugal Ktshore v Abdul 1905 AWN 214. 2 CrLJ 523 (524); Gkurbtn v Khalil, 
36 All 132 (136); Dhanu Kodi v Mutkusami, (1916) 2 M W.N 159, 17 Cr.L.J. 
314 (315). Although the order calbng upon the complainant to show cause must be 
included in the judgment of acquittal or discharge, still there is no illegality if the 
order to show cause, tho'jgh not made a part of the judgment, is passed and signed 
immediately after tlie j'udgment, so that tlie order can be said to be a part of the 
same proceeding and a continuation of it (even though the order of acquittal and 
the order to show cause have two separate numbers) — Mongol Chand v. Makhan, 
9 Pat 100, 11 PLT 691, 31 CrLJ 875 (876); Ghulam v Vir Bhan, 28 CrLJ. 
592, 102 IC 560, AIR 1927 Lah 515; Jairaj v. Bansi. 23 ALJ. 1054, 27 Cr.LJ. 
35 (36) This view was also taken m the old case of Piinamchand, 8 BomLR 847, 
4 CrLJ 423. The case would be otherwise if the proceeding calling upon the com- 
plainant to show cause and ordering compensation is started as an independent proceeding 
separate from the order of discharge Such a procedure is illegal— So/rfor Husain, 25 
All 315 (316); Imam Dm, 99 PLR 1913, 14 CrLJ 48. 

A perusal of sec. 250, Cr P C, shows that it contemplates two stages one when 
the complaint is dismissed and the accused is discharged or acquitted. At this stage 
if the Magistrate is of opinion that the accusation was false and either frivolous or 
\exatious he should call upon the complainant to show cause why he should not pay 
compensation to the accused The second stage comes when the complainant shows 
cause against the making of such order Sub-scc (2) of sec. 250, Cr P C., clearly 
provides that at this stage if the Magistrate is satisfied that the accusation was false 
and either fri\-olous or vexatious, he may "for reasons to be recorded" direct com- 
pensation within the limit prescribed under the section to be paid by him to the accused 
— Krishna Datt v Brahma Datt, 38 CrUJ. 191. 166 IC 341, 1937 OL.R 15 9 RO 
306. 1937 O.W.N. 93. AIR. 1937 Oudh 269 Sub-section (1) of see 250, Cr. P. C. 
contemplates that in the order in which the Magistrate discharges or acquits the accused, 
he may in that \-ery order, call upon the complainant to show cause why he should not 
pay compensation and, although, strictly speAing, it is correct to say that the Magis- 
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trate calls upon the complainant to show cause only after he has discharged or acquitted 
the accused, it is not correct to say that the sub-section contemplates or requires 
two orders; one the order in which he acquits or discharges the accused; the other, the 
order in which he calls upon the complainant — if he thinks proper— to show cause why 
he should not pay compensation It is true that in that sub-section it is not written 
"if the Magistrate finds’’ but it is written "if the Magistrate is of the opinion’’. But 
this IS a mere verbal difference and should the Magistrate in his order under sub-sec. (1), 
sec 250, Cr. P. C , say "I find” instead of "I am of the opinion” it cannot be concluded 
therefrom that he has made up his mind that tte complainant should pay the com- 
pensation or that he has come to an unalterable decision that the complaint was false 
and either frivolous or vexatious It is necessary to emphasise only that before an 
order is passed ^nder sub-sec. (2) the complainant shall be given an opportunity to 
show cause and that when an order under sub-sec (2) is passed, all the conditions laid 
down in the sub-section are complied with — Tahb Dalivar v 5«;cn Saleh, 38 CrL.J. 121 
(123), 166 1C. 33, A.I.R. 1936 Sind 240, 9 R.S. 116, 1936 CrC 1096, 30 SLR 359 

Under sub-sec. (1) and sub-sec (2) of sec 250, Cr. P. C., therefore, the law 
contemplates two different orders, but in practice what often happens is that the order 
ot discharge is not WTitten out until after the Magistrate has given the complainant an 
opportunity to show cause Then the Magistrate combines in one order the order of 
discharge and the order to pay compensation. Strictly speaking, two orders ought to be 
recorded but, if that is not done, he does not contravene substiantially the provisions 
of the law— ll'cAad Ali Akon v. Sarajuddin UkH, A I.R. 1929 Cal 332, 122 I.C, 298, 
SlCrLJ. 411. 

Where there was no opinion expressed by the order of discharge or acquittal that 
the case was false and either frivolous or vexatious and there was no record of reasons 
such as is required by sub-sec. (2), sec. 250, Cr. P. C, before the order directing that 
compensation be paid by the complainant to the accused, the order that compensation 
be paid is bad and liable to be set aside — Chidambaram v. Chand Ali, A.I.R. 1937 
Rang. 301, 171 I C. 71, 38 Cr.L J. 1013, 10 R R. 126. 

There is no provision in the Code for an application by any accused person, after 
the order of discharge or acquittal has been passed, for the initiation of compensatory 
proceedings— RongnatA. A.r.R 1933 Nag 296. 1933 Cr.C. 1247, 146 I.C. 14, 34 Cr.Lj. 
1163, 30 N.L.R. 15 

Where there were two accused, and one of them was discharged, and the case 
against the other was adjourned to a subsequent date when he was acquitted and on 
the latter date the Magistrate required the complainant to show cause and then ordered 
him to pay compensation to each of the accused, held that the procedure followed was 
illegal. When the order of discharge was made against the first accused, the case against 
him was at an end, and in so far as payment of compensation to him was coneemed, 
the order to show cause should have been made along with the order of discharge. Th* 
defect was not curable under sec. 537— S«res/i v Abdul Jabbar, 29 C.W.N. 127. 26 
Cr.L.J. 449. But where several charges are brought against the same accused, and he 
is at first discharged on one charge and is subsequently acquitted in respect of the other 
charges, it is not illegal to pass an order of compensation at the time of the acquittal in 
respect of the latter charges In fact, in such a case it is better for the Magistrate to 
take action under sec. 250 not at an intermediate stage of the trial but at the end— 
Ravhkankar v. Sava-lal, 28 BonxL.R. 89, 27 Cr.L.J. 448. 

Notice to show cause ; — ^Thc Magistrate should give the complainant an oppor- 
tunity to show cause and raise any objection which he might urge — Afabadev, 24 
Bom.LR. 805, 23 Cr.I.J. 574, AIJ^. 1932 Bom. 409; PanduTonc v. Lonzmatt, 3 
Bom.LR. 777; Aktoo v. Nowbat. 21 CrLJ. 751, 1 P.LT, 558; In re Atf'clanarasayya, 
4t Mad. 51; Lalii v. Kunja, 18 C.\VJ4. 702, 15 Cr.L.J 150s Cuhari Lai v. Ganga Rant, 

9 A.L.J. 170, 13 CrL.J.268; Saruf>»i«g. 31 Ct.LJ. 767 (768), 144 I.C 412, 27 S.LR. 78. 
A I.R. 1933 Sind 225. 1933 Cr.C. 795. Ind Rul 1933 Sind 186; Ma E M)ainz v. The 
Hint. 39 Cr.LJ. 743. 175 I.C. 508. A.IJL 1938 Rang 217. 11 R.R. 52. 1938 RangL.R. 
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163. The contrary %iew taken in Panckan, 45 AH 471, is rendered obsolete by the 
present amendment. Compensation cannot be awarded when the Magistrate disregarded 
L’le mandator^' provision o/ this section and ibd not call on the complainant to show 
cause why he should not pay compensation — Neta Delhi Mun. Com v. Ram Bat, 
37 Cr.LJ. 935, 164 I C. 368, A.I R 1936 Lah 702, 1936 CrC. 719. It is imperative 
on the Magistrate to give the complainant an opportunity to show cause, and he cannot 
make the order absolute owing to the absence of the complainant — Mahadev, supra; 
G/io/«r V. Lallu. 1891 A.WN. 63; Subans v. Mahabir. 18 C.WN. 1277, 15 CrL J. 707; 
CuUar. Lai v. Ganga Ram, 9 A.LJ. 170, 13 CrLJ. 268; Municipal Board, Lucknow 
V. Abdul Aziz, 31 Cr.LJ 44,. 140 IQ 652, 9 OWN. 913, Ind. Rul. 1933 Oudh 8. 
A I.R. 1933 Oudh 37, 1933 Cr.C 70. Under the present law, if the complainant is 
absent, summons to show cause must be issued to him If this is not done, the order 
of compensation must be set aside, and the Magistrate should be directed to summon 
the complainant and give him an opportunity of showing cause before oassing an order 
— A'flfta v. Ranjit, 24 A L.J. 170, 27 Cr.L.J. 128 If the complainant is present, he may 
be directed forthwith to show cause, and in the absence of any special reason, he is not 
entitled as a matter of right to an adjournment to enable him to consult a pleader and 
to give a written reply — Isliivailal, 28 BomLR. 98, 27 CrLJ. 430. 

812. Who can be ordered to pay compensation: — The Magistrate can 
pass an order under tins section against the person upon whose complaint or injormation 
an accusation was made. Where a person F made a complaint to a Magistrate, who 
sent the complaint to the police for inquiry and report, and the police after inquiry 
submitted a charge-sheet, and Uie case was found to be false, held that if the case be 
treated as instituted on complaint, then F could be directed to pay compensation; If this 
case be taken as instituted on the police charge-sheet, then also F would be treated as a 
person upon whose information given to the Magistrate (the complaint being treated as 
an information) the case was instituted, and m that view also it was open to the 
Magistrate to direct F to pay compensation to Uie accused— Fonr/iiddm, 24 ALJ. 221, 
27 CrLJ 702 (703) WTiere a certain person J gate information to S to the effect 
that a certain constable had committed extortion, intending that a complaint should 
be made on his behalf to a Magistrate, and the complaint was subsequently dismissed as 
frivolous and the accused was acquitted, held that J was liable to give compensation to 
the accused. Although the information was conveyed to the Magistrate through S, still 
as J gave the information with the intention that it should be conveyed to a Magistrate, 
then clearly J w’as the ‘person upon whose information the accusation was made’ within 
the meaning of sec 250 The mere fact that he utilised S for conveying the information 
was immaterial— Ba/imt’al 40 All 79 (81). AIR 1918 All 111, 43 I.C. 108, 

19 CrL.J 76 If, on the other hand, he had merely in conversation told S about the 

case without any desire for or \new to a prosecution or to the conveyance of the 

information to the Magistrate, then he would hare been hardly liable for the interr-ention 
of S who took it upon himself to make a complaint to the Magistrate. In this latter 
circumstance, it rrould be S who would be liable to pay compensation — Ibid. In a 
Sind case, where D gave information of an offence to the Police at the instigation of H, 
and the accusation was found to be false, it was held that H was not liable to pay 
compensation, because he did not himself give the information to the Police, although 
he was the instigator. Sec 250 can be applied only against the person who gives the 
false information, not against Uie person who merely instigates the girnng of false 

information Nor can D be ordered to pay corRpensation unless he knew that the 

information which he gave was false— Sumor. 12 SLR. 76, 20 CrLJ 100, A.IR. 
1918 Sind 25, 48 IC. 9S0 (981). IMiere certain persons gave information as witnesses 
of an offence to a constable, and upon the constable’s information to the Sub-Inspector 
a ease was instituted which was afterwards found to be fal:e, held that those persons 
could not be ordered to pay compensation, because they were not the "jxrsons upon 
whose information the accusation was made’* within the meaning of this section. It 
was the poLce constable upon whose information to the Sub-In'pector the rase was 
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instituted. This’ section is a penal one and should be construed strictly. There is no 
authority for introducing into it words which would extend the liability to pay com- 
pensation to indivnduals other than the actual complainant or other than the person who 
gives the informaUon on which the case is instituted — IFa/t Mahomed^ 13 SX.R. 165, 
21 Cr.L.J. 49, 54 I.C. 401, A.I.R. 1920 Sind 73. These two Sind cases appear to be 
in conflict with 40 All. 79 cited above. 

An order under sec: 250 cannot be passed against the complainant, unless the com- 
plainant knew that his information was false Where a false charge was lodged by the 
complainant on information supplied to him by another person, but there was no sugges- 
tion of any collusion between the complainant and that person, and there was no finding 
that the complainant knew that the information was false, held that the complainant 
could not be ordered to pay compensation under this section. The object of this section 
is that compensation should be recoverable from the person responsible for the false 
accusation— 11 S.LR, 55. 18 Cr.LJ. 1005. A.I.R. 1917 Smd 73. 42 I.C. 733. 
See also Fatzmahomed v. EmiK. A.I.R. 1920 Smd 41, 59 I.C. 552, 22 Cr.LJ. 120, 14 
S.L.R. 168. 

Discussing the rulings quoted above it has been laid do^vn that this section does 
not appear susceptible of a complete and logical application to all false and frivolous 
or vexatious cases. It will not apply, for instance, to punish the real complainant as 
against the formal complainant, but this remedy pro\’ided is a summary remedy and 
does not contemplate an inquiry which might be a long inquiry into a chain of In- 
formants to ascertain who is the real as against the formal complainant. Other remedies 
must be used in such cases— Afuftamniad Hashtm v. Emp., A.I.R. 1940 Sind 134 (136), 
41 Cr.UJ. 788, 189 I.C. 703 (F.B.). 

Public officers are not exempted from the liability to pay compensation for frivolous 
and vexatious complaints — JVarasoyyc v. Rdmdn, 2 Weir 317 (318). Where a Muni* 
cipal peon, under sanction of the Municipality, charged a certain person for an offence 
which was found to be false, the order of Magistrate directing the peon to pay 
compensation to the accused was held to be leial-*-Bkl>«a, Ratanlal 309. 

IVhere a process-server of a Civil Court merely reported to the Court that he was 
obstructed by the accused in executing a ivrit of attachment, and a report was thereupon 
made by the Court to a Magistrate, who found the case to be false and directed the 
process-sers’er to pay compensation to the accused, it was held that the order of the 
Magistrate was wrong, because the process-peon was not a complainant within the 
meaning of this section. It was the Civil Court (Sub-Judge) which actually made the 
complaint (but the Sub-Judge having acted judicially was not liable to the penalty 
provided in this section) — Keshab Lakshman, 1 Bom, 175? Rum Padarath, 26 All. 183 
(184) ; Bharut v. Jabed Alt, 20 Cat 481 (482) : Ktshandas, 14 Bom L.R. 1166, 14 CrL J. 

1 (2). A\’here under an order of the Assistant Superintendent of Police, the Station 
House officer prepared a charge-sheet against the accused, and it was presented to the 
Magistrate by a constable, and the Magistrate discharged the accused and ordered the 
constable to pay compensation for making a vexatious complaint, held that the order 
was illegal, as the constable was not the person upon whose complaint or information 
the ease was instituted — Subtamaitya \\ Pakta, 21 M.L.J, 844, 12 CrL.J. 4S2 (following 
1 Bom. 173). 

A guardian or next-friend preferring a complaint on behalf of the minor is not liable 
to pay compensation— /jo v. Ranon. 83 P.LR. 1912, 13 Cr.L.J. 136 (137). 

Where a person A gave a false evidence, under the order of his superior officer B. 
that Certain persons had committed an offence, but A had no personal knowledge of the 
offence, and proceedings against the accused were instituted on the basis of that deposi- 
iion (which was treated as a complaint), AfW tliat A was liable to pay compensation, 
even though he had no personal knowledge of Bie offence and acted under the order ol 
his superior officer. “If he chose to depose to a matter of which he had no personal 
knowledge, he must take the consequences, and look to his superiors to Indemnify him 
—Satasayya V. Ramdas, (1899) 2 Weir 317 (318). But where proceedings were 
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instituted against the accused upon infonnation given by B, and A who was B’s 
subordinate gave endence as a witness in the inquiry heJd in the case by the Magistrate. 
held that A was not liable to pay compensation — KUasim v. Ramudu, 2 Weir 318. 

A person preferring a complaint on behalf o! another, e g , a master preferring a 
co.mpJamt on behalf of his senait, cannot be ordered to pay compensation — Chorbyn 
'v. Awiccr Khan, 24 P.R,,1869 ' The question whe^r a scr\'ant can be held responsible 
for an infonration lodged on behalf of his master is a question of fact and depends on 
the further question whether the sei^'ant is merely the mouthpiece of his master and is 
merely giving e^presaon to his master’s accusation, or whether he joins personally in 
the accusation h’msslf. In the former case, the seaant cannot be held responsible under 
this section— /agdflinfei v. Mchadco, 14 CWN. 326 (328). 11 CrL.J. 201. 

If a complaint is made against one person, and other persons are arrested in the 
course of the police investigation on clues fum’shed by the complainant and other persons 
interested in the case, the complainant is not hable for the accusation made by the 
"other persons interested in the case," but he is certamly liable for the accusation made 
by himself m the course of the pol ce investigation and for the arrest of the persons 
consequent to such accusation — Jagdambi v. hlakadeo, 14 C.W.N 326 (329), 11 CrL J 
201 ( 202 ). 

The word 'person' includes also a juristic person? according to sec, 3 (59) of the 
General Clauses Act it includes any company or association, or body of individuals 
whether incorporated or not Therefore, a Municipal Committee can be ordered to pay 
compensation — A/uRtei/><if Committee v Rattan C/«i«d, 24 Cr LJ 463 (Lah ) . 

813, To whom compensation can be awarded; — Compensation is 
awardable only to the person who has sulTcred from the accusation and not to his 
relatives — Abdool Raktm v. hfehrab, 89 PR 1856; Sadoda, 97 PR, 1866? Debi Buksh, 
23 PR 1868 IVhere there are'several accused and one of them is discharged on the 
ground that the compla-nt against him is vexatious, only he can be awarded corrpensa- 
tion tut not the others — Gohra v Amtta. 1877 PR 15: A’innbei v Ambu, 5 Mad SSL 
There is no provision in the Cr P. C . that Government is to be compensated in any 
way under this section— RungwalA. A.IR 1933 Nag 296, 1933 CrC 1247, 146 IC. 
14. 34 Cr.LJ. 1163, 30 NLR. 15. 

814. Sub-section (2) — Record of objections, reasons, etc.: — The 
Magistrate before passing an order (or copipcnsat.on must comply with the provisions 
of sub-sec. (2) of this section: he cannot pass the order, without recording and consi- 
dering any objection which the complainant may urge— Ma/iaiev Ram Krtshna, 23 
CrL.J 574, AIR 1922 Bom 409, 24 Bom LR 805; Paudwrang v Laimon, 3 Bom L R 
777: Nga Five, 1906 UBR (Cr P. C) 51. 5 CrLJ 298j Aktoo v Kaivbai, 1 PLT 
558, 21 CrLJ 751; Cfiimni, 24 OC 261, AIR 1921 Oudh 247; Deonajain v Chhafoo, 
AIR 1922 Pat 157, 3 PLT 203, 23 CrLJ 261. Minhomal, 8 SLR. 25. 25 I.C. 
99t, 15 CrLJ 666; Sekh Jonab Alt v Htia Lai Pasban. 11 CWN 62 (SN ); hfa E 
Myaifig v. The King- infra; if be omits to record the objections, it is more than an 
irregilarity and cannot be cured by sec 537 — A'ga Pice, supra, Pir Mahomed v Yacob, 
30 Cr.L J 458. 115 I C 334. A I R 1929 Sind 113, 1929 Cr C 107 

Sub-scction (2) of sec 250, Cr P C, pro\ndss that the Magistrate must not only 
consider any cause which the complainant may show but must also record such cause 
Where the Magistrate does not record any statement made by the compla.nant as 
showing cau'e against his being ordered to pay compensation but the points raised by 
him are stated m the order, it is not a sufhcient compliance The Magistrate must 
record the words used by the complainant when showing cause unless of course the 
complainant chooses to put h s reasons in wmtmg If this was done, and the wnting 
was filed, it would obviously be unnecessary for the Magistrate to record it again, 
and filing the written submission wouM in effect be recording the cause shown. Unless 
this is done, it is such an irregubnty that it is not possible for the order for the 
payment of compensation to stand— .4/ff«ng Thtiung Shiee, 39 CrX-J. 642, 175 I.C. 

Cr.— 57 
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.639, A.I R. 1938 Rang. 161, 11 R.R. 9. This section does not provide that the complain- 
ant’s examination shall be recorded like that of an accused person, but if he shows 
cause verbally, what he says should be written down in the words used by him, in 
order that a Court of Appeal or rewsion may know exactly what h? really meant or, 
if he prefers to, show cause by filing a written statement, that written statement must 
be placed on the record and it is only after considering tlie cause so shown that an 
order can be passed directing him to pay compensation Unless and until the directory 
provisions of this section are complied with, a Magistrate has no power to order payment 
of compensation and, therefore, the High Court has power to deal with the matter in 
revision — Ma E Myaing v. The King, 39 CriJ. 743, 176 I.C. 508, 11 R.R. 52, A.I.R. 
1938 Rang 247, 1938 RangL.R. 363. 

The Magistrate is bound to consider the objections raised by the complainant and 
to record a judgment with reasons. A mere statement that the cause shown is not 
reasonable is insufficient — Deonatam v. Chhatoo, supra 

Moreover, a Magistrate riiould, in his order, awarding compensation, state his 
reasons why he deems the complaint to be ve.tatious, and should also state in his 
judgment the facts of the case with a criticism of the incidents involved in it. Merely 
sajung that the prosecution evidence is unsatisfactory, and that upon the evidence and 
written statement he considers the case as vexatious, is not sufficient — Amjad Ah v. 
As/it«/ ah, 10 C.W.N. 544, 3 CrLJ. 390. Before passing the order it is incumbent 
on the Magistrate to record a definite finding that the accusation against the accused 
was false and either frivolous or vexatious— /fira/iim v. Anant Ram, 34 Cr L.J. 80, 
140 1C 680, 33 P.L.R. 670. A.1R. 1932 Lah. 554, 1932 Cr.C. 718, Ind. Rul. 1933 
Lah. 26. WTien the accused are discharged, the recording of the reasons for ordering 
compensation to be paid is almost a condition precedent to the proper exercise of that 
power; the recording of reasons is in addition to the finding by the Magistrate that the 
accusation was either frivolous or vexatious. In the absence of record of reasons, the 
order of compensation is mong—Thadiappan v. Veerapenmol, 21 L.W. 646, A.IR. 
1925 Mad. 1139, 90 I.C. 157, 26 Cr.L.J. 1501; Sakh, 33 Cri.J. 644, 138 I.C. 63S. 
26 SLR, 299, 1932 Cr.C 692. AI.R. 1932 Sind 156, Ind. Rul. 1932 Sind 85} Baloeh. 
2ii Cr.L.J. 1038, 6 RS, 250. 149 I.C 946. A.I.R. 1934 Smd 18, 1934 Cr.C 227; 
Krishna Dalta v. Brahma Datta, 38 Cr.LJ. 191, 166 IC 341, 1937 OL.R. 15. 9 RO. 
305, 1937 OWN. 98. A.IR. 1937 Oudh 269, 1937 A.CrC. 27j Chidambaram v. Ckand 
All. AI.R. 1937 Rang. 301. 171 I.C. 71. 38 Cr.LJ. 1013, 10 R.R. 126. The recording 
of reasons is essential and an omission to do so vitiates the whole proceeding— 
Bhagtcandin V. Jagdal. 39 Cr.LJ. 378, 173 I.C. 643. 1938 O.LR..132, 1938 OA. 224. 
1938 O.W.N. 288, 1938 A Cr.C 26. 10 RO. 229, A.I.R 1938 Oudh 99. The object 
of the legislature in requiring Magistrates to record their reasons in such a case is that 
the power given under the section should not be used indiscriminately and in order 
to enable a Court of Appeal or revision to judge the sufficiency of the grounds on 
which the order is based — Krishna Datta v. Brahma Datta, supra; Thadioppan v. 
VeerapeTumal, supra; Bhagieandm v. Jagdat, supra. But the reasons why the cotnpi^nt 
is false and frivolous or vexatious have not got to be recorded under this section and it 
is beyond the pox\er of the Magistrate to discover vhy the complainant made a false 
case. The reasons which have to be recorded are vhy he directs compensation to be 
paid— Ufa Sin v. Maiing Maung Lay. 37 Cr.LJ. 773 (775). 163 IC 163. A.I.R. 1936 
Rang 230, 1936 Cr.C. 514. The words “for reasons to be recorded” referred to the 
paiunent of compensation and not to the finding of the accusation as false and vexatious. 
TTie Magistrate cannot be e-xpccted, when passing the order under sub-scc. (2), sec. 250, 
Cr. P. C.. to set out at length the evidence in the case, nor ,can he be expected to 
exclude from his mind the evidence on record which he should have in mind. He 
will, of course, ordinarily find it necessary to refer to the evidence; he will record 
and consider carefully any cause the complainant shows in his defence. Above all, 
however, he must follow the words of the section — ToHb Dalicar v. Sa/an Sakh. 33 
Cr.LJ. 121 (123), 166 IC 33, AIR. 1936 Sind 240, 9 RS. 116, 1936 CrC 1096, 
30 SLR. 3S9. 
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The hlagsJrate in directing that compensation should be paid must record his reasons. 
therefore, the Mag.strate has merely said that tlic wntten explanation of the 
complainant was unsatisfactory and has not explained m what way it was unsatisfactory 
or why he thought that that was a case in which compensation ought to be awarded 
to the accused, the order of the Magistrate must be held to be int'ahd — Ma Pu v. 
Mauni Tun Pc. 41 CrLJ. 506, 187 IC 744, A.I R. 1940 Rang 110 

When a notice is issued, then the complainant is entitled to show that the complaint 
was not false and either ve.x3tious or fnvolous — Fatuqi v. J\/K«rcipa/ Board, AIR. 1933 
All. 814, 1933 ALJ. 1367, 146 I C. 691, 35 CrL.J. 175. The complainant may show 
cause with reference to the cv’idence already recorded, but he cannot adduce jurllieT 
evidence to prove that the charge was a true one. This section does not require that 
separate proceedings should be held and fresh evidence taken — Chiraj Alt, 1898 A \V.N. 
198. But where the Magistrate had discharged the accused in the main case after 
hearing only some of the witnesses produced by the complainant, the Magistrate, before 
awarding compensation, ought to hear the remaining witnesses of the complainant — 
Appalanarasayya, 44 Mad 51 (52); Sya Kyoto, 3 BurL.J. 26, AIR. 1924 Rang. 293, 
25 Cr.L.J. 1280; Marulhathal v Painastvami, 1933 M.W.N. 900 It is only after 
examination of all the exidence the complainant wants to adduce that a Magistrate can 
come to the conclusion tliat the case is false and vexatious. Though tie Magistrate can 
discharge the accused at any stage, he is not entitled to order compensation without 
examining all the complainant's witnesses— v. Krishnastcami, 51 Mad 337, 
29 Cr.L.J. 114, 54 MLJ. 641. AIR 1928 Mad 169. 106 IC 706. The order passed 
without doing so may not be illegal but is one which is highly undesirable In the 
interests of justice— Cm! Dtn v Abdul Kkaltk, AI.R 1935 Pesh. 178, 37 CrLJ. 298, 
160 I C. 364, 1935 Cr C 1310 But where the Magistrate took all the evidence that 
was produced by or on behalf of the complainant and, for suflicient reasons, refused to 
issue a commission, or to move the District Magistrate for issue of a commission for the 
a.xamination of a witness in a criminal trial, he has not refused, or omitted, to take the 
evidence produced in support of the prosecution In such a case the order of discharge 
of the accused passed by him Is perfectly legal and accordingly there is no legitimate 
ground of invalidity of the order under sec 250. Cr P Code — D K. fJath v. P. K. 
Natk, A.IR 1937 Rang. 398, 1937 RaiigLR 159, 171 IC 921. 10 RR 202, 39 
CriJ. 29 The mere fact that a discrepancy occurred between the first two witnesses 
does not justify the conclusion that the complainant had falsely charged the accused 
— Guf Dm V Abdul Kfiahk, supra 

81S. Amount and nature of compensation: — ^The loss sustained or the 
inconvenience undergone by the accused ought to serx'e as a guide to the Magistrate in 
axrarding compensation — Sarnam, 1881 A W N 167 But he cannot impose more than 
Rs 50 (now Rs. 100) — Shankar, 19l9 PR 15. 20 CrX J. 495 If there are more than 
one accused, the Magistrate can pass an order directing Rs. 100 to be paid to each 
accused Under this section, all that is prohibited is that compensation to the accused 
or to each or any other should not exceed Rs. 100 in amount. The section does not 
mean that if there are a number of accused persons. Uie total amount awarded to all of 
them must not exceed the maximum specified m the section — Fariduddm. 24 ALJ. 221, 
27 CrL.J. 702 (704). 

The compensation is only by way of amends to the accused, and is not a fine; 
consequently, the amount can not be credited to Gos'emment — Jumna Das v. Pomia, 
1866 P R 102s Ghoola v. Ameer, 1869 P R. 1 It is not a fine, but it is in the nature 
of damages for malicious, prosecution thouch it is made recoverable in a summary way 
as if it were a fine — Byravalu, 26 Mad. 127 (129). 

815A. Realisation: — By reason of the prcndsions of sec. 547. Cr P C. money 
ordered to be paid as compensation under sec. 250, Cr P. C , is recoxTrable as if it were 

a finei and the methods of recovering a fine are provided for by sec. 3S5. Cr P Code 

Ram Chandra. 33 Cr.XJ. 938. 140 IC 72, 13 PL,T. 536, AIR. 1932 Pat. 301 193^ 
Cr.C. 773, Ind. Rul. 1932 Pat. 290 (F.B ), 
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639, A.I.R. 1938 Rang. 161, 11 R R. 9. This sectran does not provide that the complain- 
ant’s examination shall he recorded like that of an accused person, but if he shows 
cause verbally, what he says should be nntten down in the words used by him, in 
order that a Court of Appeal or reviaon may know exactly what hf really meant or, 
if he prefers to show cause by filing a written statement, that written statement must 
be placed on the record and it is only after considering the cause so shown that an 
order can be passed directing him to pay compensation. Unless and until the directory 
provisions of this section are comphcd wnth, a Magistrate has no power to order payment 
of compensation and, therefore, the High Court has power to deal with the matter in 
re%nsion— il/o E Myaing v. The King, 39 Cr.L.J. 743. 176 IC. 508. 11 R.R. 52, A.I.R. 
1938 Rang. 247, 1938 RangLR. 163. 

The Magistrate is bound to consider the objections raised by the complainant and 
to record a judgment with reasons. A mere statement that the cause shown is not 
reasonable is insufficient — Deonarain v. Chhatoo, supra. 

Moreover, a Magistrate should, in his order, awarding compensation, state his 
leasons why he deems the complaint to be vexatious, and should also state in his 
judgment tlie facts of the case with a criticism of the incidents involved in it. Merely 
saying that the prosecution evidence is unsatisfactory, and that upon the evidence and 
ivntten statement he considers the case as vexatious, is not sufficient — Amjad Alt v. 
Ashxuf All, 10 C.WN. 544, 3 Cr.LJ. 390. Before passing the order it is incumbent 
on the Magistrate to record a definite finding that the accusation against the accused 
was false and either frivolous or vexatious— /fcm/iim v. Anant Ram, 34 CrL.J. 80, 
140 IC. 680. 33 P.L.R 670, AI.R. 1932 Lah. 554, 1932 CrC. 718. Ind. Rul 1933 
.Lah. 26 When the accused are discharged, the recording of the reasons for ordenng 
compensation to be paid is almost a condition precedent to the proper wcrcise of that 
power; the recording of reasons is In addition to Uie finding by the Magistrate that the 
accusation was either frivolous or vexatious. In the absence of record of reasons, the 
order of compensation is wrong — Thediappan v, Veeiapmmal, 21 L.W. 646, A.I.R. 
1925 Mad. 1139, 90 I.C. 157, 26 Cr.LJ. 1501; Sdeh, 33 Cr.LJ. 644. 138 IC 635. 
26 SLR 299. 1932 CrC. 692. AI.R. 1932 Sind 156, Ind. Rul 1932 Sind 85; Baloeh, 
35 CrL.J. 1038, 6 RS. 250, 149 I.C 946, A.LR 1934 Sind 18, 1934 Cr.C. 227; 
Kiishna Datta v. Brahma Dalla. 38 Cr.LJ. 191, 166 I.C. 341, 1937 O.L.R. 15. 9 RO. 
306, 1937 OW.N. 98. A.I R. 1937 Oudh 269. 1937 A.Cr.C 27; Chidambaram v. Chand 
Ail AI.R. 1937 Rang. 301, 171 I.C. 71, 38 CrL.J. 1013, 10 R.R. 126. The recording 
of reasons is essential and an omission to ik> so vitiates the whole proceeding— 
Bhagtcandin V. Jagdat, 39 Cr.LJ. 378, 173 I.C 643, 1938 OL.R. 132, 1938 OA. 224, 
1938 O.W.N. 288. 1938 A.CrC. 26. 10 RO. 229, AI.R. 1938 Oudh 99. The object 
of the legislature in requiring Magistrates to record their reasons in such a case is that 
the power given under the section should not be used indiscriminately and in order 
to enable a Court of Appeal or revision to judge the sufficiency of the grounds on 
which the order is based — Krishna Dalla v. Brahma Dalla, supra; Tkadiappen V- 
Veeiaperumal. supra; Bltagivandin v. Jagdal. supra. But the reasons why the complaint 
is false and fnvolous or ve.\atious have not got to be recorded under this section and it 
is beyond the power of the Magistrate to discos’er why the complainant made a fals® 
case. The reasons which have to be recorded arc why he directs compensation to be 
paid— .1/a Sin v. hfanng Maung Lay, 37 Cr.Lj. 773 (775), 163 IC. 163, AI.R. 1936 
Rang. 230, 1936 Cr C. 514, The words “(or reasons to be recorded” referred to the 
pajment of compensation and not to the finding of the accusation as false and vexatious. 
The Magistrate cannot be expected, when passing the order under sub-sec. (2), sec. 250, 
Cr. P. C , to set out at length the eridence In the case, nor jran he be c-xpected to 
exclude from his mind the evidence on record which he should have in mind. He 
will, of course, ordinarily find it necessary to refer to the evidence; he will record 
and consider carefully any cause the complainant shows in his defence. Above all, 
however, ht must follow the words of the section — Talib Daiiccn v. Sojen Safffii 3® 
CrLJ. 121 (123), 166 TC. 33, A.r.R, 1936 Sind 210, 9 R.S. 116, 1936 CrC 1096, 
30 S L.n. 359. 


Sec. 250.1 


THE CODE OF CRIMINAL -PROCEDURE 


899 


The Ma^stiate in directing that compensation should be paid must record his reasons 
^\'here, therefore, the Magistrate has merely said that tlie written explanation of the 
complainant was upsatisfactory and has not explained in what way it was unsatisfactory 
or why he thought that that was a case in which compensation ought to be awardetl 
to the accused, the order of the Magistrate must be held to be im’alid — Ma Pu v. 
Maung Tun Pe. 41 Cr.LJ 506, 187 IC. 744, AI.R 1940 Rang. 110 

l\Tien a notice is issued, then’the comp laina nt is entitled to show that the complaint 
wras not false and either vexatious or frivolous — Faiuqi v. Munjcipal Board, A.I R. 1933 
All. 814, 1933 ALJ. 1367, 146 IC 691, 35 CrLJ. 175 The complainant may show 
cause with reference to the evidence already recorded, but he cannot adduce fuithet 
evidence to prove that the charge wa% a true one. This section does not require that 
separate proceedings should be held and frcA evidence taken — Chita'] Alt, 1898 A \V N. 
198. But where the Magistrate bad dischai^ed the accused in the main case after 
hearing only some of the witnesses produced by the complainant, the Magistrate, before 
awarding compensation, ought to hear tlie remaining witnesses of the complainant — 
Appalanatasayya, 44 Mad. 51 (52) i Sya Kyoto, 3 Bur.LJ 26, AI.R. 1921 Rang 293, 
25 Cr.LJ. 1280; Maruthathal v. Ramastcami, 1933 M.WN. 900. It is only after 
examination of all the evidence the complainant wants to adduce tliat a Magistrate can 
come to the conclusion that the case is false and vexatious Though tie Magistrate can 
discharge the accused at any stage, he is not entitled to order compensation without 
examining all the complainant's witnesses — PaTiltasatalkt v Krishnastoami, 51 Mad 337, 
29 CrL.J 114. 54 ML.J 641. AIR 1928 Mad 169, 106 I.C 706. The order passed 
without doing so may not be illegal but is one which is highly undesirable in the 
interests of justice— Cal Din v Abdul Khahk. AIR 1935 Pesh 178, 37 CrLJ. 298, 
160 IC 364, 1935 CrC 1310 But where the Magistrate took aJ) the evid«jce that 
T33 produced by or on behalf of the complainant and. for sufTinent reasons, refused to 
issue a commission, or to move the Distnci Magistrate for issue of a commission for the 
examination of a witness in a criminal trial, he has rot refused, or omitted, to take the 
evidence produced in support of the prosecution In such a case the order of discharge 
of the accused passed by him is perfectly legal and accordingly there is no legitimate 
ground of invalidity of the order under see 250, Cr P. Code — D, K t7ath v. P. K. 
Nath. A.IR. 1937 Rang. 398, 1937 RangL.R 159, 171 IC 921, 10 RR. 202, 39 
Cr.L.J. 29 The mere fact that a discrepancy occurred between the first two witnesses 
does not Justify the conclusion that the complainant had falsely charged the accused 
— Gul Dm V. Abdul Khaltk, supra 

815. Amount and nature of compensation; — The loss sustained or the 
irconvenience undergone by the accused ought to serve as a guide to the Magistrate in 
awarding compensation — Satnam, 188! AWN 167 But he cannot impose more than 
Rs. 50 (now Rs 100) — S/iantar, 1919 PR 15, 20 Cr.LJ. 495. If there arc more than 
one accused, the Magistrate can pass an order directing Rs. 100 to be paid to each 
accused Under this section, all that is prohibited is that compensation to the accused 
or to each or any other should not exceed Rs 100 in amount The section does not 
mean that if there are a number of accused persons, tlie total amount awarded to all of 
them must rot exceed the maximum speafied m the section — Fariduddin, 24 A.L.J. 221, 
27 CrL.J. 702 (704). 

The compensation is only by way of amends to the accused, and is not a fine; 
consequently, the amount ran not be credited to Goverameni— Das v Ramla, 
1866 PR 102; Ghoola v. Ameer, 1869 P.R. I. It is not a fine, but it is in the nature 
of damages for maliaous prosecution though it is made recoverable in a summary’ way 
as if it were a fine — Byravalu, 26 Mad. 127 (129). 

815A. Realisation: — By reason of the proviaens of sec 547, Cr P C, money 
ordered to be paid as compensation under sec 250, Cr, P C , is recoverable as if it were 

a fine; and the methods of recovering a fine arc provided for by sec. 3SS, Cr. P. Code 

Ram Chandra, 33 Cr.LJ SiS. 140 IC 72. 13 PL.T. 535, AIR. 1932 PaL 201, 1932 
Cr.C. 773. Ind. RuJ. 1932 Pat. 290 (F.B). 
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816. Sub'section (2A) — Imprisonment in default of compensation: 
.—If the compensation be not paid, the Masi^tratc may send the complainant to jails 
but before doing so he may act according to the provisions of sec. 388, in order to 
realise the amount of compensation. The niling in Byravalu, 25 Mad. 127 (129) that 
before sending the compfainant to prison the Magistrate ^vas bound to issue a mTTont 
for the Ie%T of the amount by distress, under sec 3SS, is no longer good laiv, in view of 
the amendment made in see. 388, which has now superseded the issue of ii-aTrant. 

Since clause (1) speaficalJy provides for the payment of compensation separately to 
each accused, the term of thirty dajs’ ample imprisonment may be awarded in default 
of each such separate paj-ment ordered — Ma Kha, 3 Rang. 93, 26 Cr.L.J. 821. 

UTiere a complainant has to pay compensation to each of several accused the 
imprisonment vhich the Magistrate orders in default of pajment should be ordered in 
respect of default of pa>Tnent to each of the accused— Pu v. Afaung Tun Pe, 41 
Cr.L.J. 506, 187 I.C 744, A.I.R. 1940 Rang. 110. 

The Magistrate has no power to order that the sentence of imprisonment in default 
of payment of compensation shall take effect after a term of detention in the Civil jail 
which had been ordered by a Civil Court under the C. P. Code in another case — 
Ala Kha. supra. 

Under the qjd law, an order for imprisonment could be made only on failure to 
recover the compensation, ie., it could be made only after there was some. attempt to 
recover the money in the manner provided for recovery of fine, and the attempt failed. 
Such an order could not be made aUernath-cly in Die order for payment of compensation— 
Pamjeeian v. Durga, 21 Cal, S79t Venkalhappa, 2 \S’eir 320; Kar'i, Ralanlal 6Uj Ismail, 
158 P.L.R. 1903, 18 PR 1903; Ptenna. 18 AH. 95; AlonjhU v. Alanik Chond, 19 AH. 73; 
Dhamikodi v. Aluthusamt. (1916) 2 M.W.N 159. 17 Cr.LJ. 314 (315); Hamh Chand. 
1902 P.R. 14; A'fa Aiyo v. A'|a Kyan. 16 Cr.LJ 92. 1914 U.B R. 3rd. Qr. 31; Shib //oth 
V. Sarat, 22 Cal. 586; Parri v. Bendhi. 28 Cal. 251; Ptiyo Kolh v. Bosonti, 5 C.^Y.N. 213; 
Left! Alohan v Kiinja, 18 CWN. 7<K, IS Ct.LJ. 150; AUoe v. Nojefcol, 1 P.L.T. 558, 
21 Cr.LJ. 751. Under the new sub-section (2A) the order for imprisonment in the 
alternative can now be made hi the order awarding compensation. 

817. Sub'sectioa (2C): — This section does not bar rival or criminal pro- 
ceedings. The object of this section is not to pujiish the complainant but to award by a 
summar>' order some compensation to the person against whom a frivolous or vexatious 
complaint is brought, leavnng it to him to <*tain further redress against the complainant 
by a Tcpubr civil suit or criminal prosecution — Beni Aladkab v. Kumud, 30 Cal 123 
(129) (F.B.). 

pTofffdini under section 476 ; — The Joint Committee (19G2> observe: "In more 
serious cases it is desirable that the Magistrate should proceed under sec. 476 with a view 
to Uie institution of a prosecution.” 

A Magistrate who passes an order of compensation under this section can subse- 
quently make a complaint (under sec. 476) to prosecute the complainant for preferring 
a false charge under section 211. I. P. Code — Adikkan v. Alagan, 21 Mai 237; 
CofvJa. 37 Bom. 376. 14 Cr.LJ. 75. 15 Bom LR. 49; AlMui. JO SIP- 1^’ 
18 Cr.LJ. 414; /lafif Khan, 26 CrXJ. 527. 85 I.C. 367, 1 OlVJ^. 878. AIR- 
1925 Oudh 558 Similarly, where the Magistrate makes a complaint for the prose- 
cution of a complainant under section 211, I P. Code, for bringing a false charge, 
he is not precluded from passing an order under this section directing the complainant 
to pay compensation to the accused — Sanht v. Chan Saya. 1907 P.B’.R. 30, 7 Cr.LJ. 
231; Mafkra Das v. Rata. 1901 P.R. 18; Aekar v. phushak, 7 SLR. 10. 14 Cr.LJ. 437; 
Contra— Bcfku v. Jagdon, 26 Cal. 181; S«5 Kath v. Sarat, 22 Cal 586 But. of course, 
it is discretionarj* with the Magistrate to make a complaint under sec. 476 for the 
p*o«ecution .oI the complainant or to proceed under this section, and the question 
whether the di'cretion has been rightly exertised by the Magistrate depends upon the 
facts of the particular case. If the (al«e charge is of such a nature that a prosecution 
ii reccsvar> on grcxinds of public policy, the Magistrate wxwld exercise his discretion 
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^TTongly in av^arding compensation instead of making a complaint under sec 476. 
But if the charge is such that no prosecution is necessary, on grounds of public policy, 
then_ the exercise of his discretion m avrarding compensation is proper — Tamt Reddi, 
27 Mad. 59. See also Lalji Hari, 2Q CrXJ. 226 (Pat). 

818. Sub*scction (3) — Appeal: — ^Under the old law, no appeal could he 
against an order of compensation passed by a 1st class Magistrate — Btru, 1 Bom L.R. 
350; under the present Ir^w, an appeal is allowed from an order of such Magistrate if the 
compensation atrarded exceeds rupees fifty. 

)\'henever a complainant has been ordered to pay compensation exceeding rupees 
fifty, he has a nght of appeal, whether the amount is awarded to one accused, or is 
ordered to be distributed among a number of accused persons in sums not exceeding 
fifty rupees — Auiiufehi Pereira v. Dummg Dtmelh, 49 Bom 440, 26 Cr.LJ. 480, 26 
BoirfL.R 1243 This clause does not lirmt the nght of appeal to cases where the 
compensation awarded to each indi\'{dual accused exceeds rupees fifty. Where the total 
amount directed to he paid to several accused persons exceeds Rs. 50, a right of appeal 
exists — Assantnal v. Ddbar, 19 SLR. 66, 26 CrLJ. 1295; Sarab Dial v. Btr Singh, 9 
Lah. 462, 29 Cr.L.J. 430, A I R. 1928 Lah 638; Samaria. 24 A L J. 167. 27 Cr.L J. 146, 
91 IC. 882; Sobkil, 7 PLT 552, 26 CrLJ. 1504, 90 I C. 160 

In an appeal under this sub-section it is open to the Appellate Court to go into all 
the facts of the case and after going into those facts to determine whether the case was 
false and vexatious and whether the order for compensation was right and whether the 
asiount of compensation was suitable— 5«rfwira v. Basanla, 35 CWN. 1151 But 
once it has been decided that a case is false and fnx’olous or vexatious, then it 
IS a matter within the hfagistrate's discretion as to whether it is one m which compensa- 
tion should be given or not and the Appellate Court is not entitled to set aside an 
Order for pajTnent of compensation m such a case save for very cogent reasons The 
Appellate Court is not entitled to alter the Magistrate's order because, in its opinion, 
the accused’s defence might not be a true one — L R Abrol v. S L. StfPaul, 39 Cr L J. 
587, 175 I C. 357, 10 R R. 488, A I R. 1938 Rang 200 

In an appeal from an order under this section the Appellate Court has ample power 
to take additional evidence — Seeniak v. Abdul. AIR 1930 Mad 483, 53 Mad. 688, 
1930 CrC 507, 58 MLJ 414, 31 MLW 524, 123 IC 809. 31 CrLJ 602, 1930 
M.W.N 534 

Notice to accused • — ^Though there is no express provision that notice should go to 
the accused, still it is desirable that the accused should have notice of the appeal in 
order that he may have an opportunity of supporting the order passed in his favour— 
Palaniappa, 29 Mad 187; Venkatarama v Krishna, 38 Mad 1091; Dmshahji, 34 
BomLR. 289, 33 CrLJ 392, 137 I C 129. AIR 1932 Bom 177, 1932 Cr.C 236 
(237): Ram Ckand v Jesa Ram, 25 CrLJ 209, AIR 1924 Loh 675 (676); Bharasa 
V. Sukhdeo. 27 Cr L J. 1086, 97 I C 62. 53 Cal 989. 43 C.L J 583, A I R. 1926 Cal. 
1054; Momoon v Ibrahim, 20 SLR 41, 27 CrLJ. 248 Contra— LocAmon v. Babu, 
34 CrLJ 533, 143 IC. 86, Ind. Rul 1933 Lah 310. 34 PLR. 442, A I.R. 1933 Lah. 
515, 1933 CrC 816 But absence of notice to the accused will not \xtiate the appellate 
proceedings nor make the appellate order liable to be set aside — Nagi Reddt v Basappa, 
33 Mad. 89; Krishna v Narayana, 41 MLJ, 172, 62 1C 823, 22 CrLJ 583; Rashid 
Muhammad. 8 Lah 568, 28 Cr.L.J 416; Petia v. Venkatesa. 33 Cr L J 595, 138 I C 383, 
1932 M W N 722 

Notice to Crown — It is doubtful whether notice of the appeal should be given to 
the officer appointed by the Local Government under sec 422, because it is a matter 
in which the accused is really interested and the Crown is veiy little interested. But 
the safer course in such cases is to give notice to that officer under see. 422—Palaniappa. 
29 hfad. 187; Krishna v. Narayana. supra Notice to the Crown is a mere formal ly in 
an appeal of this description, for there can be very few cases m which the Crown would 
deem It necessary to oppose the appeal Oiniss'on to send notice to the Crown is not a 
ground of interference witli Uie Appellate Court’s order — Gurustcami v. Tirumitrlhi, 
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27 M.L.J. 629, 15 Cr.LJ. 648; Pena v. Venkatesa, 33 Cr.LJ. 593, 138 I.C. 385, 1932 
M.\V.N. 722. 

819 . Revision: — A superior Criminal Court has power under sec. 435 to 
examine an order under sec. 250 in the exercise of its ordinary revisional jurisdiction — 
Hanis V. Peal. 17 ALJ. 896, 58 I.C. 351, 21 Cr.LJ. 767. The High Court in revision 
can set aside an order of compensation passed by a Magistrate, and can, under sec. 423 
(d) read with sec. 439, direct the money to be refunded to the complainant— 
Husain. 25 AU. 315 (316); Hoieanna v. Jasu. 1885 P.R. 12. 

Death oj party ■. — If, pending the icviaon, the complainant (i.e., tlie party who has 
-been ordered to pay compensation) dies, the revision petition does not abate but may 
be continued by his legal representatives— Prem v. Bhola. 24 P.R. 1903, 9 

Cr.L J. 103. 

ItTiere after the passing of the Magistrate’s order the accused died, and the com- 
plainant applied to the High Court for revision, the High Court refused to pass any 
order, because no order could be passed to the prejudice of an accused person who bdng 
dead could not be served with notice— Coamdc v, Keshavrao, Ratanlal 634. 


CHAPTER XXI. 

Of the trial of Warrant-cases dy Magistrates. 

820. Change of procedure: — H a warrant case is tried as a summons case, 
the procedure is illegal and the conviction is liable to be set aside— CfiiniuTppaysK, 29 
Mad. 3725 Caya Prasad. 28 NL.R. 18. 33 Cr.LJ. 573 (574), 138 I.C. 175. But In 
muk, 31 Cr.LJ. 123, 120 I.C 526, A.1R. 1930 Sind 53. 1930 CrC. 69, it was held to 
be a mere irregularity, curable by sec. 537, Cr. P. C.. unless it actually caused a failure 
of justice. If in such trial the accused is acquitted under sec. 245, the order of acquittal 
will at best operate as an order of disdiargc under sec 253— /«d«, 1886 A.W.N. 260; 
Lajja Ram. 1888 A.W.N. 96. 

The fact that a summons instead of a warrant has been issued in a warrant case 
does not justify the procedure to be as in a summons case — Nand Lai v. BhaiUalty, 
lO W.R. 31. That a Magistrate has power to cliange his mind in regard to the exact 
ofTenees which a comp'amt discloses before he begins to enquire into the case cannot 
be denied on general pnnciplcs. Where, therefore, though Uie Magistrate had issued 
summons to the accused for an offence under sec. 426, I. P. C., an offence triable 
as a summons case, he ^d not apply sec. 242, Cr. P. C., when the accused was brought 
before him, but informed him then and there that on reconsideration he held that 
other oflcnccs also were disclosed by the complaint, and proceeded from that moment 
to apply see. 252, Cr. P. C, the procedure was rot illegal — A.I.R. 1937 Mad. 
914. (1937 ) 2 M.LJ. 725. 1937 MWJ4. 931, 46 MLW. 811, 1937 MCrC 374, 
172 I.C. 496. 39 Cr.LJ. 153. 

If a Magistrate begins a trial as a summons case and then finds that an offence 
triable only under warrant case procedure has been committed, he is bound to apply 
v.arrant cam procedure thenreforward and he is not in any nay disqualified from 
proceeding with the trial— A*. V. Venkala Ramanier. 39 Cr.LJ. 958, 177 I.C. 814, 
A.l R. 1938 Mad. 815, 47 M.LW. 739. 1938 M.W.N. 589. (1938 ) 2 M.LJ. 360. l.LR. 
1938 Mad. 811, 11 R M. 385. dissenting from Rajaratanam Pillai, 59 Mad. 442, 161 
IC 115. A.l.lt. 1936 Mad. 341, 1936 Cr.C 381. 37 CrLJ. 501, 70 M.LJ. 340. 1935 
M.W.N. ISr. 43 367, 8 R.M. S80. wlicrc a contrary view has been taken 

and It has at o been held tfiat once a Magistrate has taken cognizance of a summons 
case, he cannot consici an accused person for an>lhing but an offence triable a* a 
summons case. 
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If a trial IS commenced as a warrant case, it must be concluded as a warrant case 
and not as a summons case; a sudden change of procedure from Ch. XXI to Ch. XX m 
the midst of tnal is ilhgal—Afunshi Tdt, 2 P.L.T. 482, 22 CrL.J. 683, 63 I.C. 619 
(620); Cansa Saran. 19 AL.J 6. AIR. 1921 All 282 (284), 22 CrL.J. 146, 59 I.C 
850; CorW. 28 Cr.L.J. 227, 99 I.C. 1027, AIR. 1927 AH 270; Atnirbi. 34 CrL.J. 
340, 142 I C 393, 1933 Cr.C 786, A-I.R, 1933 Nag. 192, Ind. Rul 1933 Nag 114. 
When the cross-examination of prosecution witnesses was reserved, the defence should 
be given an opportunity to cross-examine them, even if the charge is reduced to an 
offence triable as a summons case In the midst of the tnal which was commenced as a 
warrant case— Dfi’i Dial v. Rattan, 29 CrL J. 235, 107 I C. 285, A I R. 1928 I>ah 660 
If an offence is triable exclusi\*ely as a warrant case, the Magistrate commits an 
inegaliD’ (not merely an irregularity) in splitting up the offence into its component 
parts in order to enable him to trj* it as a summons case — Conga Saran, supra 

The question whether a case is triable as a summons case or as a warrant case is to 
be decided by reference to the complaint and the notices issued to the accused and also 
to the commencement of the case under certain sections of the Penal Code, and not by 
reference to the particular sections under whidi the conviction takes place — Conga Soran, 
supra. 

If two charges arising out of the same facts under tlie same circumstances are 
framed, one of a summons case and another of a warrant case, the procedure should be 
as hid down for a warrant case — f?o/ Natain v Tamoli, 11 Cal 91; Sobhanadri, 39 Mad. 
503, 29 IC. 668, 16 CriJ. 540. 2 ML.W. 574. 18 hfLT. 92. 1915 M.im 546; 
Maung Cafe, 3 Cr.LJ. 330; Ragiiavolu v. Siniorom, 41 Mad. 727 (728), 45 I.C. 517, 
A.IR. 1918 Mad. 371, 19 CrLJ. 613. 7 ML.W. 520; Sga Lun Mg., 34 Cr.L.J. 1180, 
146 I.C. 173, A,1.R. 1933 Rang. 343. 1933 Cr.C 1153. 

See Notes 786 and 793. 


2S1. The following: procedure shall be 
^Pr^xedure in warrant, observed by Magistrates in the trial of 
warrant cases. 

821. Procedure must be strictly followed:-— In trjnng warrant cases, 
the procedure of this chapter must be stnctly followed. The Magistrate cannot follow 
a materially different procedure which had grown up by usage in the course of years, 
howes’cr convenient it may be. A trial conducted m such a procedure Is more than an 
irregularity, not curable by sec. 537 — Dosabhai, 17 Bom.LR. 490, 16 Cr.LJ. 538. A 
Presidency Magistrate must follow the procedure laid down in this chapter, subject to 
the special provisions of sec. 362 as to the mode of taking down the evidence — Abdul, 
Ratanlal 539 

During the trial of an author of a book under sec. I53A, I. P. Code, after the 
esndence of the prosecution witnesses was recorded, the Government proscribed the book 
under sec. 89A, Cr P, Code and the accused then applied under sec. 99B to the High 
Court, but the application was dismissed on the ground that the book contained the 
matter falling under sec 153A, I. P. Code. Thereupon, the Magistrate, without follow- 
ing the procedure of warrant cases any further, shut out all cross-examination of the 
prosecution ivitnesses and the production of defence witnesses, and comicted the accused 
under sec. 153A Held that in snew of the order of the High Court the Magistrate was 
not bound to allow or record any furtlicr evidence in the case, and was justified in 
shutting out all evidence and convicting the accused— A'aftcAoran. 25 ALJ. 846, 28 
CrLJ. 785 (786). 
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Provided that the Magistrate shall not he bound to hear any 
person as complainant in any case in which the complaint has 
.been made by a Court, 

(2) The Magistrate shall ascertain, from the complainant 
or otherwise, the names of any persons likely to be acquainted 
with the facts of the case and to be able to give evidence for the 
prosecution, and shall summon to give evidence before himself 
such of them as he thinks necessary. 

Change:— The proviso has been added by sec. 70 of the Cr. P. C. Amendment 
'Act XVIH of 1923. A similar change has been made in sec. 244, q. v. This amend- 
ment follows clause (ca) of sec. 200. 

821A. Scope: — ^The first part of sec 252, Cr. P. C, refers only to such 

evidence as is offered on the day when the accused appears or is brought before the 

Court; it refers only to the initial production of the accused, and it does not refer 
to every appearance of the accused. That would be opposed to the plain sense of 
the section, the object of which is that such evidence as is ready and appears against 
the accused shall be taken directly he appears in Court. If the case is initiated on 
a ckallan, the .accused is produced, and Uie prosecution witnesses on the day fixed. 
The prosecution witnesses who have been bound over to appear by the Police are 
then examined. Undoubtedly, if it is necessary to adjourn the case, such witnesses 
still come under the category of "such evidence as may be produced in support of the 
prosecution” as they are produced on the date of hearing; but, where tiie case is 

initiated on a complaint, the phrase "such evidence as may be produced in support 

of the prosecution" refers only to such witnesses as the complainant may bring with 
him and who have not been summoned by the Court. IV'here on the day when the 
accused appears in answer to the summons which has been issued, the complainant 
appears and he has no witnesses present with him, and the Court neglects to examine 
the complainant on that day, he fails to comply with the provisions of the first part 
of sec 252, Cr. P. C., but that would not vitiate the trial There is, then, no evidence 
produced in support of the prosecution, and the next part of sec. 252, Cr P. C. then 
comes into play. ^Vhat the second part of sec. 252, Cr. P. C, authorizes is what is 
done in every complaint case under another name: the filing of a list of witnesses 
whom the complainant desires shall be summoned. It follows, then, that the first stage 
contemplated in the first part of sec, 252, Cr. P. C, has passed and the hearing of 
any unsuramoned witnesses after that date is a matter within the Court’s discretion 
The fact that the Magistrate summons all the witnesses without making a selection 
or enquiring from the complainant broadly on the points, m respect to which they are 
to depose does not alter the fact that the acceptance of the list filed by the complainant 
in its entirety is a compliance wth the second jiart of the section It is only where 
a list is unduly long and appears to have been filed vexatiously that the magistracy 
avail themselves of the power, which the law provides, to scrutinize the list to prevent 
undue harassment of the accused and an unwarranted prolongation of the trial — Rahat 
Alt V. Muhammad Murad, 39 CriJ. 62 (64), 10 R.N. 161, 172 I.C 113, AI.R. 1938 
Nag 103. 

822. “Is brought before a Magistrate”: — It is immaterial if the accused 
is brought before the Court by illegal arrest. Where a subject of a Native State 
committing an offence in British teintory was arrested in that State by the British 
Police, without the inter%'enlion of the State authorities, held that this illegal arrest 
would not vitiate his Inal in British India — SobLa, 1889 P.R. 6; Nga Po, 7 Bur.L.R. 66. 

‘Hear the complainant’ : — ‘Hearing a complainant* docs not involve his examinalion 
on oath, and the trial of a warrant case is not vitiated merely because it did not begin 
with an examination of the complainant — Pulhen Veelil Kunhi, 42 M L.J. 108, 23 Cr L.J. 
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203, A I.R. 1922 Mad 126 (128). Althoush the section makes it incumbent upon a 
Magistrate to hear the complainant (il the latter appears in support of the complaint) 
it docs not \itiatc a conviction in which the complainant has not been examined— 
Khctial Ram. 35 CrL J. 1354 (1359), 158 I C. 324, 16 P.L.T. 693. A.I.R. 1935 Pat 515} 
Rabat v. 3tuhammad Murad, supra. 

823. Takirtff evidence'for the prosecution: — As soon as the accused is 
brojght before the Magistrate he has a right to have the evidence against him recorded 
at as early a period as possible; and the fact that there is or may be a great body of 
e\-idence forthcoming against him is not a good ground for his detention for an inordinate 
period— .t/imfitflm,’ 6 Mad 63. 

It is not fair for the prosecution to press a case against a man when the complainant 
is not a witness— Rex v. Ktishnan, AIR. 1940 Mad 329 (333), 1939 MWN. 1213, 
1939 M Cr.C. 289. 

The prosecution ought to call only those witnesses who will support the prosecution 
case and no others. It is a mistake to suppose that the prosecution is bound to call all 
rele\-ant evidence, and that if any witnesses are not produced the Court should draw 
the presumption under sec. 214, IlJus. (g). Evidence Act The prosecution is not bound 
to call any witnesses who are not Irulkjut witnesses. On the other hand, If there are 
Witnesses who are trathful and rcspertable, and they spealc against the prosecution, it is 
the duty of Uie prosecution to withdraw the cate—Bhuban Bejoy, 37 C.WN. 1098 
(1101). See Note 893. 

The witnesses must be examined crally WTiere the witnesses common to three 
cases were first examined-in-ch:ef in only one case, and their deposition was recorded 
by a t}T>ew7iter in triplicate, one copy being made part of the record m each case, held 
that the procedure in the other two cases was illegal— Afarn/iar Ah, 50 Cal 223 (226). 

If a prosecution witness is examined after the whole of the defence evidence has 
been talsen, the procedure is illegal and vitiates the trial, so that tlie trial should 
commence anew from the stage where the prosecution witness should have been examined 
^Kajam Ckand. 29 P.LR 613, 29 CrL.J 844 

In a warrant case sufficient evidence to support the charge must be recorded before 
a diarge can be framed and the accused called on to plead ^Vhere this is not done and 
the accused is convicted merely on his pleading guilty, the conviction is illegal— A’a/ffbor, 
27 C.W.N 923. 

823A. Right of Cross-examination;— The Magistrate should at once give 
the accused an opportunity to cross-examine the prosecution witnesses, if they should so 
desire, even though the charge may not be framed — Ashirbad v 8 C WN. 838 

But this IS not the same thing as saying that the Court must give him an opportunity. 
No doubt, sec. 256 does not prohibit cross-examination at a prev.ous stage but that is not 
the same as saying that the accused has any nght to cross-examine Until the stage of 
the case provided for in sec 256 is reached the accused has no right to cross examine. 
The Magistrate may in his discretion allow him to do so, and probab'y if the accused 
request, would allow him to do so but the accused cannot claim as of right to cross- 
examine until tlie charge has been framed — C A Mathetvs, AIR 1929 Cal 822, 
1929 CrC 669, 125 I C. 281, 31 CrL J 809 See also Q-E v Sagal Samba. 20 CaL 
642 (663) 

The Allahabad High Court has taken the same view and has held that although the 
accused has no absolute right of cross-cxamination before the framing of the charge, 
Magistrates would generally be expressing a proper discretion if Uiey did permit some 
cross-examination at least at Uiat stage— L«s/»mi A’aram, A I R 1931 All 621, 1931 
Cr C. 973, 1932 A.L J. 5, 54 All 121 

In LockUy, 43 Mad 411 (415). 55 IC 345, AIR 1920 Mad 201. Ses-hagin 
A^ar, J , in connection with a different iratter. remarked "An accused has the nght 
to cross-examine the witnesses before the charge is framed, he has a nght of re-cioss- 
e.xam.n ng the witnesses present in Court after the charge is framed; he has a further 
nght subject to certain conditions of resummoning the prosecution witnesses after enlenr.g 
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upon his defence.” In Fami Rowther, 46 Mad, 449 (463), 73 I C. 163, AI.R. 1923 
Mad. 609, 24 Cr.LJ. 547, Devadoss* J., without discussing this point, observed: “The 
accused in a warrant case has three cqipoTtunities of cross-examining the prosecution 
witnesses, once before the charge is framed, secondly, tinder sec. 256, and thirdly, after 
he. has entered on his defence ” This point was, however, considered directly by the 
Madras High Court in Mutkiah Ckelty, A.IR. 1924 Mad. 735, 39 ML-W. 391, 81 I.C. 
44, 25 Cr.LJ 556, where Wallace, J., observed: “No Magistrate or Court can refuse 
to allow an accused person -to cioss-exanune prose'cution witnesses, before charge is 
(tamed, and the Magistrate’s procedure in relusing to allow such cross-examination was 
most irregular and in contravention of the law. Without going into the large question 
whether that procedure has rendered illegal the diarge framed, on evidence so irregularly 
taken, I consider that the fairest course to the accused is to cancel the charge and direct 
that the cross-examination of the witnesses be now permitted " 

In the trial of a warrant case the Magistrate is required under the provisions of 
sec. 252, Cr. P. C , to take all the evidence produced in support of the prosecution. 
“Evidence,” there can be no doubt, includes the examination, cross-examination and 
re-examination of a witness — Muhammad Rahim, 36 Cr.LJ. 581 (587), 154 IC. 762, 
AI.R. 1935 Sind 13, 1935 Cr.C. 124 (FB.). 

The right of immediate cross-examination is inherent and this is a matter so dear 
that Its existence has always been assumed — Curudin, AIR. 1935 Nag. 8, 36 Cr.L.J. 
578, 154 I C 369. 1935 Cr.C 77. 

In Md. Hussain v, Mina FakhruUak, AI.R. 1932 Oudh 298, 9 O.W.N. 782, 34 
Cr.L.J. 58, 140 I,C. 689. 1932 Cr.C. 838, 8 Luck 138, there has been a difference of 
opinion on this point Kisch, J., has held that although a Magistrate would be well 
advised to allow cross-examination before the charge is framed, until the charge is framed 
the accused has no absolute right in law, to cross-examine the prosecution witnesses. 
Srivastava, J , has, on other hand, held that there can be no doubt that the evidence 
recorded under sec. 252 is made use of against the accused when the diarge is framed 
against him and-that this cannot be justified unless the accused is allowed the right and 
opportunity of cross-examining the prosecution witnesses before the charge is framed. 

I In a warrant case until the stage of the case provided for in sec. 256 is reached the 
accused has no right to cross-examine. That being so the evidence of a prosecution 
witness, who gave evidence before the framing of the charge and cannot be produced for 
cross-examination in certain circumstances mentioned in sec. 33 of the Indian Evidence 
Act, is not admissible in evidence under the smd section — C. A. Mathews, A I.R. 1929 
Cal. 822, 1929 Cr C. 669, 125 I.C. 281. A contrary view has, however been taken in 
Curudin, AI.R. 1935 Nag. S (13) and Nga Ba On, 28 Cr.LJ. 8S1, 104 I.C. 637, 

6 Bur.L.J. 144, A I R. 1927 Rang 248. 

S24. Suninioning witnesses; — Sub-section (1) lays down that the Magis- 
trate shall lake all such evidence as may be produced in support of the prosecution. 
This means that the complainant should first of all himself produce what evidence he 
can, and the Magistrate ^all proceed to hear it The Court is apparently not bound 
to issue process for such witnesses or to grant time for their production, but if they are 
produced, he must record their evidence. Next when the complainant ’has done all he 
can without the assistance of the process of the Court, it is then for the Magistrate to 
ascertain under sub-sec (2), from the complainant or otherwise, the names of other 
persons likely to be able to give evidence and he must summon such of those as he thinks 
necessary, t e.. such of those as he thinks will be of value in assisting the prosecution 
case— Mcjion v. Krishna Nayar, 49 Mad 978. 51 ML.J 328, 27 Cr.L.J. U23 (1124), 
97 1 C. 643. 24 M.L.W 304, 1926 M WJ4 730, A.I,R 1926 Mad 989. See also Rahat 
Alt v. Muhammad Murad in Note 821A. TTie Magistrate must use his discretion in 
selecting, out of the list of Tntnesses, those not to be subjected to inconvenience by 
unnecessanly summoning them. A Magi^iate ought not to send for any person whom 
the complainant has named in a aipplementary list, without considering whether he is a 
necessary witness. “A witness is not an inaiUmate being and is not to be moved about 
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as if he were a slick or stone He is a Ining person who has his work to do and whose 
con\*enicnce has to be considered” — Si/ab Si«|A v. Dalganjan, 12 A.LJ. 15, 14 Cr.LJ. 
6S2 (6S3), 21 I.C. 1002, Al.R. 1914 AIL 526 At the same time, the duty of seeing 
that all e\ndencc essential to the prosecution case is before the Court is thrown upon 
the Magistrate himself. So, it is not open to a Magistrate to acquit on the ground that 
the prosecution has failed to produce a necessary witness—A/oiTw Lai, 12 OLJ. 632, 
2 O W.N. 5S4, 26 Cr.LJ 1266, 88 I a 1W2. 

The section does not make it obligatory on the Magistrate to summon all the 
witnesses whose names are given him by the complainant — Musahiu v. Emp, AI.R. 
1940 Pat. 355 ( 358). 21 P.LT. 13. 1910 P.W.N. 83. 19 Pat. 413. But the Magistrate 
cannot arbitrarily refuse to summon the witnesses named by the complainant; it is his 
duty to issue summons to those persons named by the complainant who are likely to 
give useful e\*idence. In order to ascertain the names of necessary witnesses, the 
Magistrate should put questions to the complainant in proper form. The question to 
be asked is not whether the complainant has any more witnesses whom he can produce 
without summons, but whether he can inform the Court of any witnesses who will have 
to be brought by process. This question is to be asked when the evidence produced 
in support of the prosecution has been taken, » e., after the witnesses have been examined, 
cross-e.xamined and re-examined before the frame o( charge — Menon v. Krtshna Nayar, 
40 Mad. 978, 51 M.L.J 328, 27 Cr.L.J. 1123 (1124), 97 IC. 643, 24 M.L.W. 304, 
1926 M.\V.N. 730. AI.R. 1920 Mad 989. 

It IS deariy a grave error on the part of the Magistrate to refuse to summon any 
t^tnesses whom the complainant cited even before the stage indicated in sec. 252 (2), 
Cr. P. C—Sclb Thakurdas v. Natayan. AI.R. 1936 Nag 192 (197), 9 R.N. 144, 
1936 Cr.C. 805, I L R. 1936 Nag 2(», 166 I C 7C9, 38 Cr L J 307. 

Alter the witnesses in support of the prosecution are heard, it is the duty of the 
Magistrate to see that the prosecutor is not allowed to set the Court on to a roaming 
inquiry, summoning persons in the hope that something might be elicited which may 
help hiS case The prosecutor must come with his case fully prepared and there is no 
section in the Code whidi authorises him to file a fresh list of prosecution wtnesse^ 
Silab Sitiih v. Dalgartjan, 12 A l.J. 15. 14 CrUJ. 682 ($83), 21 IC. 2002. AIR. 1924 
All 526-, Hajau Tika Lodki V £wp. A I R. 1934 Nag 156, 150 1 C 916, 1934 Cr C 660, 

7 R.N 30, 35 CrLJ. 1163. See also Gobind Sahai. 15 CrL.J 363, 12 AL.J. 15. 

Under sec. 252 (2), Cr. P. C., a Magistrate can summon witnesses and take their 
ewdence in order to find out whether an offence has really been committed or not, even 
when the complainant does not like to proceed with the case — Nagaswami Natdu v. 
Ramaswami Natcken, 1937 M WJl. 727. 

It IS not proper for the Magistrate to issue a warrant in the first instance; it is only 
when the summons is disobeyed that senous measures may be taken — Kala Swgh, 1907 
P.WR 22, 6 CrLJ 275 

Process jee and expenses : — ^There is nothing in this Code which enables a Magis- 
trate to demand from even the complainant the expenses to be incurred by his witnesses, 
though such a power is conferred by sec 244 (3) in a summons case — Bridhickand v. 
Lakhnncband, 8 N.LR. 65, 13 CrLJ. 554; Chulam Mohiyyud-Din v. Sardata, 39 
CrLJ. 624. 175 IC. 555. 40 P.L.R. 650, 10 RU 746. AIR. 1938 Lah. 444; Palri 
Yogambamma, 40 CrLJ. 566, 181 IC. 569, AIR 1939 Mad 265, 1939 .M \VN. 118, 
40 MLW. 969, 1939 M.CrC 10 The Magistrate is to summon under sec. 252 ( 2). 
Cr. P. C , at the expense of Govenunent, such of the complainant’s witnesses as he 
Considers to be necessary, even though no ehallan was sent up m the case against the 
accused by the Police — Mohiyyud-Din v SardoTa, supra The dismissal of a 
complaint in a warrant case for non-pajment of process fee is illegal — Patannagan 
PUchlvadu, 2 Weir 323 'The wordmg of this section clearly indicates that the issue 
of summons in such cases is on the initiati« of the Magistrate himself, and. consequently, 
if fees are to be levied, the c-vpenses must fall on the Magistrate's budget and not on 
the complainant — Mg San Nyeln, 27 CrLJ 415, 93 I C. 79, A.I R. 1926 Rang 13, 
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upon his defence." In Varisi Rowther, 46 Mad. 449 (463), 73 I.C. 163, A.I.R. 1923 
Mad. 609, 24 Cr.L.J. 547, Devadoss, J., without discussing this point, observed: "The 
accused in a warrant case has three tqrportuniUes of cross-examining tire prosecution 
witnesses, once before the charge is framed, secondly, under sec 256, and thirdly, after 
he has entered on his defence.” Ttus point was, however, considered directly by the 
Madras High Court in Mulhiah Chetty, A.IR. 1924 Alad. 735, 19 ML.W. 391, 81 IC 
44, 25 CrL.J. 556, where Wallace, J, observed: "No Magistrate or Court can refuse 
to allow an accused person -to cross-examine pros^tion witnesses, before charge is 
framed, and the Magistrate’s procedure in refuang to allow such cross-examination was 
most irregular and in contravention of the law. Without going into the large question 
whether that procedure has rendered illegal the charge framed, on evidence so irregularly 
taken, 1 consider that the fairest course to the accused is to cancel the charge and direct 
that the cross-examination of the witnesses be now permitted.” 

In the trial of a warrant case the Magistrate is required under the provisions of 
sec. 252, Cr. P. C., to take all the evidence produced in support of the prosecution. 
"Evidence,” there can be no doubt, includes the examination, cross-examination and 
re-examination of a witness — Muhammad Rahim. 36 Cr.LJ. 581 (587), 154 I.C. 762, 
AIR, 1935 Sind 13, 1935 Cr.C. 124 (P.B ). 

The right of immediate cross-examination is inherent and this is a matter so clear 
that its existence has always been assumed — Gurudm, A I.R. 1935 Nag. 8, 36 Cr.L.J. 
578. 154 I.C. 369, 1935 Cr.C. 77. 

In Md. Hussain v. Mtna Fakhruttak. AI.R. 1932 Oudh 298, 9 O.W.N. 782, 34 
CrLJ. 58. 140 IC. 689, 1932 Cr.C. 838. 8 Luck. 138, there has been a difference of 
opinion on this point Kisch, J., has held that although a Magistrate would be well 
advised to allow cross-examination before the charge is framed, until the charge is framed 
the accused has no absolute right in law. to cross-examine the prosecution witnesses. 
Srivastava, J., has, on other hand, held that there can be no doubt that the evidence 
recorded under sec. 252 is made use of against the accused when the charge is framed 
against him and-that this cannot be justified unless the accused is allowed the right and 
opportunity of cross-examining the prosecution witnesses before the charge is framed 

In a warrant case until the stage of the case provided for in sec. 25$ is reached the 
accused has no right to cross-examine. That being so the evidence of a prosecution 
witness, who gave evidence before the framing of the charge and cannot be produced for 
cross-examination in certain arcumstances mentioned in sec 33 ol the Indian Evidence 
Act, is not admissible in evidence under the said section — C. A Matkews, AIR. 1929 
Cal. E22, 1929 Cr.C. 669, 125 IC. 281. A contrary view has, however been taken in 
CuTudin, A.I.R 1935 Nag. 8 (II) and Nga Ba On, 28 Cr.LJ. 851, 104 I.C 637. 

6 Bur.L.J. 144, A.I.R. 1927 Rang. 248. 

824. Summoning witnessed; — Sub-section (1) lays do'vn that the Magis- 
trate shall take all such evidence as may be produced in support of the prosecution- 
This means that the complainant should first of all himself produce what evidence he 
can, and the Magistrate ^all proceed to hear it. The Court is apparently not bound 
to issue proceM for such svitnesses or to grant tune for their production, but if they are 
produced, he must record their evidence. Next, when the complainant 'has done all he 
tan without the assistance of the process of the Court, it is then for the Magistrate to 
ascertain under sub-sec. (2), from the complainant or otherwise, the names of other 
persons likely to be able to give evidence, and he must summon such of those as he thinks 
necessary, ie., such of those as he thinks will be of value .in assisting the prosecution 
case— il/enon v. Krishna Nayar, 49 Mad 978. 51 MLJ. 328, 27 Cr.LJ. 1123 (1121), 
97 IC. 643. 24 MLW. 304. 1926 M.WJ4. 730. AI.R. 1926 Mad 989. See also Rahat 
Ah V. Muhammad Mured in Note 821A. The Magistrate must use his discretion in 
selecting, out ol the hst of vitnesses. those not to be subjected to inconvenience by 
unnecessarily summoning them. A Magistrate ought not to send for any person whom 
the complainant has named in a supplementary hst, without considering whether he is a 
necessary witness. "A witness is not an inanimate being and is not to be moved about 
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as if he were a stick or stone. He is a living person who has his work to do and whose 
convenience has to be considered” — Sifafr Smgft v. Dalganjan, 12 A.L J. 15, 14 Cr.L.J. 
6S2 (633), 21 I.C. 1(X)2, A.I.R. 1914 All. 526. At the same time, the duty of seeing 
that all evidence essential to the prosecution case is before the Court is thrown upon 
the Magistrate himself So, it is not open to a Magistrate to acquit on the ground that 
the prosecul.on has failed to produce a necessary witness— fl/aijfcw Lai, 12 OLJ. 632, 
2 O.W.N. 584. 26 Cr.L J. 1266, 88 I.C. 1W2. 

Tlie section does not make it obligatory on the Magistrate to summon all the 
witnesses whose names are gi\cn him by the complainant — Musahru v. Emp , A.I.R. 
1940 Pal. 355 (358), 21 P.LT. 13. 1910 PWJ^. 83. 19 Pat. 413. But the Magistrate 
cannot arbitrarily refuse to summon the witnesses named by the complamanl; it is his 
duty to issue summons to tliosc persons named by the complainant who are likely to 
give useful eindence. In order to ascertain the names of necessary witnesses, the 
Magistrate should put questions to the complainant in proper form. The question to 
be asked is not whether the complainant has any more witnesses whom he can produce 
without summons, but whether he can inform the Court of any witnesses who will have 
to be brought by process. This question is to be asked when the evidence produced 
in support of the prosecution has been taken, i e.. after die witnesses have been examined, 
cross-examined and re-examined before the frame of charge — Menon v. Kmhna Nayar, 
4° Mad. 978, 51 MLJ. 328, 27 CrLJ. 1123 (1121), 97 I.C. 643. 24 M.LW. 304, 
1926 M.W N. 730, A.I R 1926 Mad. 989. 

It IS dearly a grave error on the part of the hfagistrate to refuse to summon any 
witnesses whom the complainant cited even before the stage indicated in sec. 252 (2), 
Cr. P. C.—Stth Thakutdai v. Naiayan, AIR 1936 Nag. 192 (197), 9 R.N. 144, 
1936 CrC. 803, I.LR 1936 Nag. 205. 166 IC 709. 38 CrLJ 307. 

After the witnesses in support of the prosecution are heard, it is the duty of the 
Magistrate to see that the prosecutor is not allowed to set the Court on to a roaming 
inquiry*, summorung persons in the hope that something might be elicited which may 
help iLs case. The prosecutor must come with his case fully prepared and there is no 
senion m the Code which authorises him to file a fresh !ist of prosecution witnesses 
Sileb Sitti/i V. Daltanjan, 12 ALJ. 15. 14 CrLJ. 682 (683>. 21 IC. 1002. A.I.R. 2914 
All 526s iia]an Ttka Lodhl v. Emp.. A I R. 1934 Nag 156. 150 I C. 916, 1934 Cr.C. 660, 

7 R.N. 30, 33 Cf.LJ. 1163. See also Cabind Sakat, 15 CrL.J 363, 12 A.LJ. 15. 

Under sec 252 ( 2), Cr. P C., a Magistrate can summon witnesses and take their 
e\idence in order to find out whether an offence has really been committed or not, even 
when the complainant does not like to proceed with the case — Nagaswami Natdu v. 
Ramasivami Natcken, 1937 M \V.N. 727. 

It IS not proper for the Magistrate to issue a warrant in the first instance; it is only 
when the summons is disobeyed that senous measures may be taken— /Co/a Stngft. 1907 
P.IV.R. 22. 6 Cr.LJ 275 

Process fee and expenses : — There is nothing in this Code which enables a Magis- 
trate to demand from even the complainant the expenses to be incurred by his witnesses, 
though such a power is conferred by sec 244 (3) in a summons case — Brtdhtehand v. 
Lakhmicltand, 8 N.LR. 65, 13 CrI~J. 554j CAuIam Mohtvyud-Dm v Sardata, 39 
CrLJ. 624. I75 IC 555. 40 P.LR 650. 10 R.L 746, AIR. 1958 Lah. 444j PaM 
yogambamma, 40 CrLJ 566, 181 IC 569, AIR. 1939 Mad 265, 1939 M.WN. 118, 
48 ML.W. 939, 1939 MCrC 10. The Magistrate is to summon under sec 252 ( 2), 
Cr. P. C , at the expense of Government, such of the complainant’s witnesses as he 
considers to be necessary, even though no chaltan was sent up in the case against the 
accused by the Police — Chulam Mohiyyud-Din v. Sardara, supra The dismissal of a 
complaint in a warrant case for non-pa>tnent of process fee is illegal— Pafannagan 
Pitcliivadu, 2 Weir 323. The wording of this section clearly indicates that the issue 
of summons in sucli cases is on the initiative of the Magistrate himself, and, consequently, 
if fees are to be levied, the expenses must fall on the Magistrate's budget and not on 
the complainant — Mg. San Nyein. 27 Cr.LJ 415, 93 I C 79, A I R. 1926 Rang. 13, 
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upon his defence." In Vari’si Rojclfter, 46 Mad. 449 ( 463), 73 I.C. 163, AI.R. 1923 
Mad. 609, 24 CrL.J. 547, Devadosa, J., without discussing this point, observed: “The 
accused in a warrant case has three opportunities of cross-examining the prosecution 
witnesses, once before the charge is framed, secondly, under sec. 256, and tkirdly, after 
he has entered on his defence.” This point was, however, considered directly by the 
Madras High Court in Muthtah Chetty, A I.R. 1924 Mad. 735, 19 M L.)y. 391, 81 I.C. 
44, 25 Cr.L.J. 556, where Wallace, J., observed: “No Magistrate or Court can refuse 
to allow an accused person -to cross-examine pros«:ution witnesses, before charge is 
framed, and the hfagistrate’s procedure in refuang to allow such cross-examination was 
most irregular and in contravention of the law. Without going into the large question 
whether that procedure has rendered illegal the charge framed, on evidence so irregularly 
taken, I consider that the fairest course to the accused is to cancel the charge and direct 
that the cross-examination of the witnesses be now permitted.” 

In the trial of a warrant case the Magistrate is required under the provisions of 
sec. 252, Cr. P. C, to take all the evidence produced in support of the prosecution. 
"Evidence,” there can be no doubt, includes the examination, cross-examination and 
re-examination of a witness — Muhammad Rahim, 36 CrLJ. 581 (587), 154 IC. 762, 
A.I.R. 1935 Sind 13. 1935 Cr.C. 124 (F.B.). 

The right of immediate cross-examination is inherent and this is a matter so dear 
that its existence has always been assumed— Cwfiidin. A l.R. 1935 Nag. 8, 36 Cr.L.J. 
578. 154 I.C. 369, 1935 Cr C. 77, 

In Md. Hussatn v. Mina Fakkruttak, A.I.R. 1932 Oudh 298. 9 OW.N, 782, 34 
Cr.L.J. 58, 140 I.C. 689, 1932 Ci.C. 838, 8 Luck. 138, there has been a difference of 
opinion on this point. Kisch, J., has held that although a Magistrate would be well 
advised to allow cross-examination before the charge is framed, until the charge is framed 
the accused has no absolute tight in law^to cross'^amine the prosecution witnesses. 
Srivastava, J , has, on other hand, held that there can be no doubt that the evidence 
recorded under sec. 252 is made use of against the accused when the charge is framed 
against him and-that this cannot be justified unless the accused is allowed the right and 
opportunity of cross-examining the prosecution witnesses before the charge is' framed. 

In a warrant case until the stage of the case provided for in sec. 256 is reached the 
accused has no right to cross-examine. That being so the evidence of a prosecution 
witness, who gave evidence before the framing of the charge and cannot be produced for 
cross-examination in certain circumstances mentioned in see. 33 of the Indian Evidence 
Act, is not adrmssible in evidence under the said section — C. A. Matheivs, AIR. 1929 
Cal. 822, 1929 CrC. 669, 125 I C. 281. A contrary view has, however been taken in 
Gwudin, AI.R. 1935 Nag. 8 (11) and iVga Ba On. 28 Cr.LJ. 851, KM I-C. 637, 

6 Bur LJ. 144, A.IR. 1927 Rang. 248. 

824. Summoning writnesse^: — Sub-section (1) lap down that the Magis- 
trate shall take all such evidence as may be produced in support of the prosecution. 
This means that the complainant should first of all himself produce what evidence he 
can, and the Magistrate shall proceed to hear it. The Court is apparently not bound 
to issue process for such witnesses or to grant time for their production, but if they are 
produced, he must record their evidence. Next, when the complainant 'has done all he 
ran without the assistance of the process of the Court, it is then for the Magistrate to 
ascertain under sub-sec. (2), from the complainant or otherwise, the names of other 
persons likely to be able to give evidence, and he must summon such of those as he thinks 
necessary, i e , such of those as he thinks will be of value in asristing the prosecution 
case— Mcnon v. A'ririina Nayar, 49 Mad 978, 51 M.LJ. 328, 27 Cr.LJ. 1123 (1124), 
97 I.C. 6i3. 24 ML.W. 301, 1926 M.WJ4. 730, A.I.R. 1926 Mad. 989 See also Rabat 
AJi V. Muhammad Murad in Note 821A The Magistrate must use his discretion in 
selecting, out of the list of witnesses, those not to be subjected to inconvenience by 
unnecessarily sumrroning them. A Magistrate ought not to send for any person nhom 
the complainant has named in a suj^Iementary hst, without considering whether he is a 
neccssari' witness. "A witness is not an inanimate being and is not to be moved about 
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as if he were a stick or stone He is a living person who has his work to do and whose 
convenience has to be conadered”— Si/afr Singft v Datianjan, 12 A L J. 15, 14 Cr.LJ. 
682 (633), 21 I.C. 1002, A.I.R 1914 AU. 526. At the same time, the duty of seeing 
that all evidence essential to the prosecution case is before the Court is thrown upon 
the Magistrate himself. So, it is not open to a Magistrate to acquit on the ground that 
the prosecution has failed to produce a necessary witness— A/aiia Lai, 12 OLJ. 632, 
2 OW.N. 584, 26 Cr.L.J. 1266, 88 IC 1012. 

The section does not make it obligatory on the Magistrate to summon all the 
vdlnesses whose names are given him by the complainant — Musahru v. Emp, A.I.R. 
1940 Pat 355 ( 358), 21 P.LT. 13. 1940 P.\V24 83, 19 Pat. 413 But the Magistrate 
cannot arbitrarily refuse to summon the witnesses named by the complainant; it is his 
duty to issue summons to tliosc persons named hy the complainant who are likely to 
give useful endence. In order to ascertain the names of necessary witnesses, the 
Magistrate should put questions to the complainant in proper form. The question to 
be asked is not whether the complainant has any more witnesses whom he can produce 
without summons, but whether he can inform the Court of any witnesses who will have 
to be brought by process. This question is to be asked when the evidence produced 
in support of the prosecution has been taken, t e., after the witnesses have been examined, 
cross-eramined and re-exaouned before the frame of charge — Menon v. Krishna Nayar, 
4Q Mad. 978, 51 M L.J 328. 27 Cr.LJ. 1123 (1121), 97 I C. 643, 24 MLW. 304, 
1926 M.WJ4. 730. A I R. 1926 Mad 989 

It IS clearly a grave error on the part of the Magistrate to refuse to summon any 
xntnesses whom the complainant ated e\'en before the stage indicated in sec. 252 (2), 
Cr. P. C—Selh Thakurdas v. Karayan, AIR. 1936 Nag. 192 (197), 9 RN. 144, 
1936 Cr.C. 805, IL.R. 1936 Nag. 205, 166 I.C. 709, 38 CrLJ. 307. 

After the witnesses in support of the prosecution are heard, it is the duty of the 
Magistrate to see that the prosecutor is not allowed to set the Court on to a roaming 
inquirj’, summoning persons m the hope that something might be elicited which may 
help hiS case. The prosecutor must come with his case fully prepared and there is no 
section in the Code which authorises him to file a fresh list of prosecution witnesses** 
Sifob Singh V. Ddganjan, 12 ALJ. 15. 14 CrLJ. 682 ($83), 21 I C. 1002, A.I.R. 1914 
Aa.526} Ha/au Tika Lodhiv. Emp, AlR.imHaz 156.150 IC 916. 1934 CrC 660, 

7 R,N. 30. 35 Cr.LJ 1163. See also Cobind Sahai. 15 CrL.J. 363, 12 AL.J. 15. 

Under sec 252 (2), Cr. P. C, a Magistrate can summon witnesses and take their 
esndence in order to find out whether an offence has really been committed or not, even 
when the complainant does not like to proceed with the cax—Nagaswami Naidu v. 
Eamaswami Natcken, 1937 M.WJ4, 727. 

It is not proper for the Magistrate to issue a warrant in the first instance; it is only 
when the summons is disobeyed that senous measures may be taken — Kala Singh, 1907 
P.W.R. 22, 6 Cr L.J. 275. 

Process fee and expenses . — There is nothing in this Code which enables a Magis- 
trate to demand from even the complainant the expenses to be incurred by his witnesses, 
though such a power is conferred by sec 244 (3) m a summons case — Bridhtchand v. 
Lakhmichand, 8 N.L.R. 65, 13 CrLJ. 554s Ghulam Mohtvyud-Dm v Sardara, 39 
CrLJ. 624, 175 I C. 555. 40 P.L.R. 650, 10 RL 746, AIR 1938 Lah. 444; Pain 
Yogambamma, 40 CrLJ 566, 181 IC 569. AI.R. 1939 Mad 265, 1939 M.WJJ. 118, 
4C ML.W. 959, 1939 M.CrC 10 The Magistrate is to summon under sec 252 ( 2), 
Cr. P. C, at the expense of Go\’ernnjent. such of the complainant’s witnesses as he 
considers to be necessary, even though no ehallan was sent up m the case against the 
accused by the Police — Ghulam Mohtyyud-Dm v Sardara, supra The dismissal of a 
complaint in a warrant case for non-payment of process fee is illegal — Palanncgari 
Pitchn-adu, 2 Wcir 323. The wording of this section clearly indicates that the issue 
of summons m such cases is on the initiative of the Mapstrate himself, and, consequently, 
if fees are to be le\ied, the expenses must fall on the Magistrate's budget and not on 
the complainant — ^fg San Nyein, 27 Cr.L J 415, 93 I C 79, A I R. 1926 Rang. 13, 
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4 Bur.L J. 187. This case was overruled by the Full Bench of the Rangoon High Court, 
holding that in a non-cognizable warrant case the Court is not bound to summon 
witnesses for the prosecution or the defence under the provisions of secs. 252 and 257, 
Cr. P. C., if the party at whose instance or in whose interest the process is issued does 
not pay process fees as required by Rules 17 and 18 of the Process Fees Rules under the 
Burma Process Fees Act, 1910 — Tha Shwe, 4 Rang. 146. 

Production and inspection of documents : — The accused is entitled to inspect all the 
documents produced by the complainant as evidence against the accused and filed as 
exhibits, and not merely to get certified copies thereof — Francis, 1 Bom.L R. 433. But 
so long as no cliarge has been framed, the accused has no right to ask the Magistrate 
to pass an order requiring the complainant to produce any documents The accused's 
right to call evidence, either witnesses or documents, does not arise until after the charge 
has been framed under sec. 254 This right is given by sec. 257, and is subject to the 
I'mltations enjoined by that section — Tahtham v. Pitamberdas, 8 SL.R. 267, 16 Cr.LJ. 
245. In Muhammad Rahim, 36 Cr.LJ. 581 (586), 154 I C. 762. A.I.R. 1935 Sind 13. 
1935 CrC 124 (FB ), Tahiham's case was not followed as it appeared that the ques- 
tion at issue in it was decided solely upon the provisions of sec. 257, Cr. P. C., without 
reference to the provisions of sec. 94 It was held that the Court acting under sec. 94, 
Cr. P. C., would be justified in calling for the production of documents at the request 
of the accused at any stage of the tiiah See also Notes' under sec. 94. 

A complainant applied to the Magistrate to summon certain order passed by the 
Assistant Commissioner of Salt Revenue which was necessary to show that some of the 
witnesses coming on the side of the accused were interested in the accused as they 
bwned jointly with tlie accused a match factory. The Magistrate rejected the appHca- 
tion for the issue of summons on the ground that the endorsement of the Assistant 
Commissioner refusing the grant ot the certified copy was not filed Held that the 
summons was to issue at the cost of the complainant and the refusal of the Magistrate 
to send for the document was unsupportable — Balakrishna Nadar, A.I.R. 1940 Mad. 746, 
1940 M W.N, 387. 1940 M.Cr.C. 97. 


253, (1) If, Upon taking all the •evidence referred to in 

. , . section 252, and making such examination 

Discharge of accused. Magistrate 

thinks necessary, he finds that no case against the accused has 
been made out which, if unrebutted, would warrant his convic- 
tion, the Magistrate shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless. 


825. Procedure: — The procedure prescribed by these sections should be strictly 
followed. The Magistrate should first take the e\ndence of the complainant and his 
witnes.'ies (sec. 252) and if necessary examine the accused (sec. 253) and then apply 
the law to the criminal acts to find whether there is prima facte evidence, then frame 
charges (sec. 254) and call upon the accused to plead thereto (sec. 255) and enter upon 
his defence (sec. 256). If the Magistrate after examining the prosecution witnesses 
(see. 252), examined the accused and the witnesas for the defence (sec. 256), without 
having drawn up a charge, and then discharged the accused under sec. 253, the proce- 
dure was contrary to law and the accused should be treated as acquitted under sec. 258 — 
Taba v. Huba. 29 P.R. 1883. In Oritat v. Kalu, IS Cr.L.J. 1006 (1007) (Bur.), how- 
cicr, where the Magistrate followed the same procedure as m the Punjab case, it was 
held that although the procedure adopted was highly irregular and unwarranted, still as 
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the procedure ^as in substance that laid do^ni in this chapter, the omission to frame a 
charge and record a plea would not invahdate the order of discharge, and that sec. 535 
(1) would cure the irregularitj’. 

826. Discharge: — Orders tchich amount to discharge : — Where a warrant case 
which cannot be compounded, is compcninded and the case dismissed, such dismissal 
amounts only to a discharge— Derama, 1 Bom. 64 When, after the issue of process, 
the Magistrate does not tl'.ink it proper to proceed any further, the termination of the 
proceeding amounts to an order of dlscha^e— A/ou/ Si«g/i v Mahabtr, 4 C W N 242. 
Where the accused was summoned and appeared when the Afagistrate dismissed the 
complaint, tlie dismissal uas under sec 253 ( 2) and not under see 203, Cr. P. C.— 
B/iasau-an v C/iander. 35 CrL.]. 418, 147 IC 335, A.I,R. 1934 All 51. \Vhen process 
has once been issued the accused person can only be discharged under sec 253 or sec. 259, 
Cr P. C.—foliiufra v. Eadha. A.I R 1934 Pat 548, 15 PLT. 507. If a \vaTTant case 
is tried as a summons case, iiilhout framing a charge, and the Magistrate dismisses the 
case and acquits the accused, the acquittal operates as a discharge — Jadu, 1886 A.W.N 
260; Lajja Ram, 1888 A.WN. 96 See also Muhammad, given in Note 711. 

Order of diseharge tchen improper :—A Magistrate ought not to discharge the 
accused merely because he iias illegally arrested, eg, where the Police arrested him 
without warrant in a non-cognizahle case — Sangapa. Ratanlal 73. So also, a Magistrate 
should not discharge a person merely because he has no jimsdiction to try the case? in 
such a case he ought to proceed under sec 346— A/nnuajm, 2 Weir 323. 

A Magistrate cannot discharge or acquit the accused upon withdra%val of complaint 
In a warrant case Such a procedure is avowed In summons cases (sec 248) and not m 
warrant cases. The Magistrate has to proceed with the trial inspire of the withdrawal 
of complaint, if he finds the elements of an offence in the facts set forth in the complaint 
— Canesfi, 13 Bom 600 ( 6031? Ranehhod, 37 Bom 369, 14 CrLJ 77i Maung Thu v 
U Pa, 5 Rang 136, 28 CrLJ 649 (650) A Magistrate cannot dismiss the complaint 
and drsdiarge (he accused if Che complainant is absent, and (he case is a warrant case 
relating to a non*compoundable ofTence Such a dismissal amounts to an application to 
a warrant case of the procedure prescribed by sec 247 in respect of a summons case — 
Ram Coomar v Ramjee, 4 CWN 26; Alexander v Conners, 20 CWN 698, 34 I.C. 
303. 17 Cr.L.J. 193; Covinda v Dulall. 10 Cal 67 (68). But under sec 259, as now 
amended, the Magistrate can discharge the accused owing to the absence of the com- 
plainant, if the offence is non-cognizable, even though it is non-compoundable. 

An Order of discharge can be made when, according to the words of this section, 
no case has been made out which if unrebutted would warrant the con\nction of the 
accised; but when there is a body of evidence which if believed would justify a con- 
viction, It is better to draw up a charge and dispose of the case finally, than to discharge 
the accused— Rad/Ji V Pliulchand, 1909 R 18. 11 CrLJ 100 An order of discharge 
passed without considering the evidence on record is illegal IVhere a case is transferred 
from a Bench of Magistrates, who had already recorded some evidence, to a Deputy 
Magistrate, the latter is bound to examine the evidence already recorded, and cannot 
discharge the accused, without considering (hat evidence, merely because no evidence is 
produced before him on the day of hearing — Amodim v Darsan. 38 Cal 828 

Under see. 253, Cr P. C , the Magistrate docs not exercise his discretion properly 
if he discharges the accused clearly on a statement by a prosecution witness of a prior 
admission of tlic complainant that the case was a false one. It is belter in such cases 
to hear the whole evidence and to come to whatever conclus'on he considers proper and 
then to take action under sec 250, Cr. P. C , if he thinks it a proper case under that 
section — Ram Z.«t>fiaya v. Jagan Nath. 30 CrLJ. 854, 117 I.C. 883, 30 PJ..R. 361, 

A I R 1929 Lah, 623, Ind Rul 1929 Lah. 707. 

An Order of discharge cannot be made after a charge has been framed; such an order 
is erroneous and would amount to an acquittal under see. 25S— .VarAu. 14 PR. 1903. 
See Rasa Husain, 36 Cr.L.J. 912 (913), 15S IC 186. AIR. 1935 -AIL 834, 1935 CrC 
980. 1933 A.L J. 1022, 1935 A L R. 548, 7 R.A- 1057. 
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4 BurX J. 187. This case was overruled by the Bench of the Rangoon High Court, 
holding that in a non-tognizable warrant case the Court is not bound to summon 
witnesses for the prosecution or the defence under the provisions of secs. 252 and 257, 
Cr. P. C., if the party at whose instance or in whose interest the process is issued does 
not pay process fees as required by Rules 17 and 18 of the Process Fees Rules under the 
Burma Process Fees Act, 1910 — Tha Shxee, 4 Rang. 146. 

Production and inspection o} documents : — ^The accused is entitled to inspect all the 
documents produced by the complainant as evidence against the accused and filed as 
exhibits, and not merely to get certified copies thereof— Francis, 1 Bom.L.R. 433 But 
so long as no charge has been framed, the accused has no right to ask the Magistrate 
to pass an order requiring the complainant to produce any documents The accused's 
right to call evidence, cither witnesses or documents, does not arise until after the charge 
has been framed under sec. 254 This right is given by sec. 257, and is subject to the 
limitations enjoined by that section — Tabitram v. Pitamberdas, 8 SL.R. 267, 16 Cr.LJ. 
245 In Muhammad Rahim, 36 CrL.J. 581 (586), 154 I.C. 762, A.I R. 1935 Sind 13, 
1935 Cr.C. 124 (F.B.), Tahilram's case was not followed as it appeared that the ques- 
tion at issue in it was decided solely upon the provisions of sec. 257, Cr. P. C., without 
reference to the provisions of sec. 94. It was held that the Court acting under sec. 94, 
Cr. P. C , would be justified in calling for the production of documents at the request 
of the accused at any stage of the trial. See also Notes under sec. 94 

A complainant applied to the Magistrate to summon certain order passed by the 
Assistant Commissioner of Salt Revenue which was necessary to show that some of the 
witnesses coming on the side of the accused were interested in the accused as they 
owned jointly with the accused a match factory. The Magistrate rejected the applica* 
tion for the issue of summons on the ground that the endorsement of the Assistant 
ComnussaDner refusing the grant ot the cettified copy was not filed. Held that the 
summons was to issue at the cost of the comphinant and the refusal of the Magistrate 
to send for the document was unsupportable— Ra/a^ris/ma Nadar, A.l.R. 1940 Mad. 746, 
1940 M,W.N. 387, 1940 M.Cr.C. 97. 


253. (1) If, upon taking all the evidence referred to in 

j section 252, and making such examination 
1 argeo accuse . any) of the accused as the Magistrate 

thinks necessary, he finds that no case against the accused has 
been made out which, if unrebutted, would warrant his convic- 
tion, the Magistrate shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless. 


825. Procedure: — The pioctduie piescribed by these sections should be strictly 
followed. The Magistrate should first take the evidence of the complainant and his 
witnesses (sec. 252) and if necessary examine the accused (sec. 253) and then apply 
the law to the criminal acts to find whether there is prsmo facte evidence, then frame 
charges (sec. 254) and call upon the accused to plead thereto (sec. 255) and enter upon 
his defence (sec 256). If the Magistrate after examining the prosecution witnesses 
(see. 252), examined the accused and the witnesses for the defence (sec. 256), without 
having drawTi up a charge, and then discharged the accused under see. 253, the proce- 
dure was contrary to law and the accused should be treated as acquitted under sec. 258 — 
Taba v. ilUba, 29 P.R. 1883. In Orital v. Kalu, 18 CrL.J 1006 (1007) (Bur.), how- 
CNcr, where the Magistrate followed the same procedure as in the Punjab case, it was 
held that alUiough the procedure adopted was hlfddy irregular and unwarranted, still as 
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the procedure xras in substance Uiat laid down in this chapter, the omission to frame a 
charee and record a pica would not insmlidate the order of discharge, and that sec. 535 
(1) would cure the irregularity. 

826 . Discharge: — Ordas uhich anount to discharge • — Where a r\arrant case 
which cannot be compounded, is compounded and the case dismissed, such dismissal 
amounts only to a discharge— Dei'ama. 1 Bom. 64. WTien, after the issue of process, 
the Magistrate does not tliinV; it proper to proceed any further, the termination of the 
proceeding amounts to an order of discharge— Afoul Singh v Mahabn, 4 C.W N. 242. 
Where the acni^d was summoned and appeared wlien the Magistrate dismissed the 
complaint, tlie dismissal was under sec 253 ( 2) and not under see 203, Cr. P. C — 
Bhagaiiativ C/iondcr, 35 Cr L J 418, 147 1 C. 335, A I R 1934 All 51 ^en process 
has once been issued the accused person can only be discharged under sec. 253 or sec 259, 
Cr P. C. — fotiitdra v. Badha, AIR 1934 Pat. 548, 15 PLT. 507. If a warrant case 
is tned as a summons case, without framing a charge, and the Magistrate dismisses the 
case and acquits the accused, the acquittal operates as a discharge — Jadu. 1886 A W.N. 
260; Lajja Ram, 1888 A.W N. 96 Sec also Muhammad. gi%’en in Note 711. 

Order of discharge tchen irntnofrer — A Magistrate ought not to discharge the 
accused merely because he was illegally arrested, eg, where the Police arrested him 
without warrant in a non-cognizabte case — Songopa, Ratanlal 73 So also, a Magistrate 
should not discharge a person merely because he has no junsdiction to try the case; in 
such a case he ought to proceed under sec. 346 — Mumsamt, 2 W'eir 323. 

A Magistrate cannot discharge or acquit the accused upon withdrawal of complaint 
in a warrant case Such a procedure is allowed in summons cases (sec. 248) and not in 
warrant cases. The Magistrate has to proceed with the trial inspite of the withdrawal 
of complaint, if he finds the elements of an cITence m the facts set forth in the complaint 
—Canesh. 13 Bom 600 ( 603); Ranchhod, 37 Bom 369, 14 CrLJ 77; Maung Tku v. 
V Po, S Rang 136, 28 Cr.L J 649 (650) A Magistrate cannot dismiss the complaint 
and discharge the accused if the complainant is absent, and the case is a warrant case 
relating to a non-compoundable olTence Such a dismissal amounts to an application to 
a warrant case of the procedure prescribed by sec 247 in respect of a summons case— 
Ram Coomar v. Ramjce, 4 C.WN 26; Atexander v Conners, 20 CIVN 698, 34 IC. 
203. 17 CrLJ. 193; Covinda v DidaH, 10 Cal 67 (68) But under sec 259, as now 
amended, the Magistrate can discharge the accused owing to the absence of the com- 
plainant, if the offence is non-eognizable. even though it is non-compoundable 

An order of discharge can be made when, according to the words of this section, 
no case has been made out which if unrebutted would warrant the conviction of the 
accused; but when there is a body of evidence which if believed would justify a con- 
viction, It IS better to draw up a charge and dispose of the case finally, than to discharge 
the accused— RadAi V PAulcAond, 1909 P WR 18, 11 CrLJ 100. An order of discharge 
passed without considering the evidence on record is illegal. IVhere a case is transferred 
from a Bench of Magistrates, who had already recorded some evidence, to a Deputy 
Magistrate, the latter is bound to rtamme the evidence already recorded, and cannot 
discharge the accused, without considenng that evidence, merely because no evidence is 
produced before him on the day of hearing- AwiodiiM v Darsan. 38 Cal. 828 

Under see 253, Cr P C , the Magistrate does not exerase his discretion properly 
if he discharges the accused clearly on a statement by a prosecution witness of a prior 
admiss-on of the complainant that the case was a false one It is better in such cases 
to hear the whole evidence and to come to whatever conclusion he considers proper and 
then to take artion under sec 250, Cr. P C . if he thinks it a proper case under that 
section— Ram Lubhaya v Jagon Nath. 30 CrXJ 854, 117 IC 8S3, 30 PI..R. 361, 
air 1929 Lah 623, Ind Rul 1929 Lah. 707, 

An order of discharge cannot be made after a charge has been framed; such an order 
is erroneous and would amount to an acquittal under sec. 25S— 14 PR. 1903. 
See Raza Husain. 36 CrLJ. 912 (913), 155 LC 186, A.IR, 1935 AIL 834, 1935 
980. 1935 A.L.J. 1022. 1935 AL.R 548, 7RA 1(67. 
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i 827 . Fresh complaint: — -The disdia^e of an accused person does not amount 
to an acquittal; therefore a fresh complaint can be entertained either by the same Magis- 
trate who passed the order of discharge or by another Magistrate of co-ordinate j'uris- 
dictjon, and it is not necessary that the previous order of discharge must be set aside 
before fresh proceedings can be taken — Dolegobind, 28 Cal. 211 (215) ; Maheshtvara, 
SI Mad. 543; Keymer, 36 All. 53 (55) j Mtr Ahmd v. Md. Askaii, 29 Cal. 726 (732) 
fFB.); Hart Dass v. Sanlulla, 15 Cal. 608 Dhana Reddy, 8 Rang 1, 31 Cr.L.J. 

824 (825); Kiru, 10 P.R. 1911 (F.B), 11 I.C 132 (137). 12 CrLJ. 364 (overruling 
Jawakir, 33 P.R. 1894). In this respect there is no distinction between proceedings 
before Presidency Magistrates and proceedings before moffusil Magistrates — Mir Ahwad 
V. Md. Asiari, supra. Thus, where a Bench of Presidency Magistrates discharges an 
accused, the Chief Presidency Magistrate can entertain fresh proceedings on the same 
charge upon fresh evidence and commit the accused for trial— Dolegobind, supra. Cf. 
Note 881 under sec. 203. 

The power of revival of proceedings is vested in all Magistrates including the 
Magistrate who discharged the accused But Magistrates are bound to exerase due 
discretion, take that discharge into account, and to avoid any such oppressive 'Pro- 
ceedings as may either expose them to punishment under sec 219 or 220, I P. C., oi 
to a civil action on the part of the accused — Bapuda, Ratanlal 350 No Preadency 
Magistrate should rehear a case wWch has been previously disposed of by an order of 
discharge by another Presidency Magistrate (of co-ordmafe jurisdiction), except where 
there has been a manifest error or miscarmge of justice — DoUgobind, 28 Cal. 211 (217). 
Though there is no absolute bar to an accused person being again put in peril of a fresh 
trial in respect of the same oSence in a case where the first tnal has ended in an order of 
discharge, it is a weil-recogniaed and salutary rule of law that a Magistrate of co-ordinate 
jurisdiction should not entertain a fresh complaint jn respect of the same offence 
when It is based on facts whidi are known to the complainant and on evidence which 
sras available wh^ the first tnal was held. A departure from this rule is in effect an 
assumption by the Magistrate of the powers of the Appellate Court, and it is utterly 
contrary to sound principle — Alias, 31 CrLJ. 687, 124 I.C. 384, A.I.R. 1929 Sind 242. 
See also Rama Hand v. Sheri. 35 Cr.LJ. 1062. 150 I.C. 373, 1934 Cr.C. 150. AI.H. 
1934 All. 87, 56 AH. 425. 3 A W.R. 569. A.I R 1934 AH. 546. An order of discharge 
passed under this section Cannot be set aadc and prosecution started afresh, unless 
there are new materials before the Magistrate which were not before him formerly, 
and unless upon those materials there is a probability of the conviction of the accused 
persons— Bj JO Ram. 23 CrL.J. 236. '66 IC. 76. A I.R 1922 Pat. 372. In insti- 
tuting a fresh complaint, the Magistrate is bound to proceed in the manner laid down 
in secs 200-202, i.e., alter exarmning the complainant, and, 11 necessary, alter a preli- 
minary inquiry or local investigation, to dedde whether there is sufficient ground for 
proceeding. In conung to this decirion, he is bound to exercise a proper discretion, and 
a discretion improperly exercised would be a ground for interference in revision — Dhana 
Reddy. 8 Rang. 1, 31 Cr.L.J. 824 (826). 

^Vhere in the first complaint the order of di^arge was passed merely because the 
complainant and his pleader were absent at the appointed hour and the second complaint 
was filed on the following day, held -that the Magistrate exercised due discretion in 
proceeding to inquire into the merits after presentation of the second complaint — 
Amanal Kader, 30 Cr.L J. 594, 116 I.C. 251, 31 BomLR. 146, A.IR, 1929 Bom. 134. 
Jnd. RuL 1929 Boro. 347. 

Further Inquiry: — Under set 436, the High Court can direct further inquiry 
into a case of dismissal of compimnt or disdiarge of accused; but that section makes no 
mention of Presidency Magistrates; it applies only when such order has been made by a 
moffussil Magistrate. But on the question whether the High Court can direct further 
inquiry when an order of discharge has been made by a Prcridency Magistrate, there is 
a divergence of opinion. In some cases it has been stated that the High Court can 
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ir.teifere and set aside the order under sms. 439 and 43S of the Code and direct further 
inquiry-— pTDla[> v. Khan htahomcd. 36 Cal. 994 (lOOO)i Divarka Nath v. Beni 
Madhcb, 28 CaL 652 (667) (per Chose, J.). But in some other cases it has been held 
that the High Court can under secs. 435 and 439. read Rith sec. 423, no doubt revise 
and set aside an erroneoQs order of dtschai^e passed by a Presidency Magistrate, but ft 
cannot direct further inquiry, because sec. 423 confers the power to make an order for 
farther inquiry- only in case of ccquilial, but not in case of discharge of accused The 
power of directing further inquiry’ in case of an order of discharge passed by a Presidency 
Magistrate can be exercised by the High Court only under sec. 15 of the Charter Act — 
Charoobala v. Barer.dra, 27 Cal. 126 (129): Debt Bux v. fiitmal, 33 Cal. 1282 (1284){ 
Colville V. Kristo Ktshore, 26 Cal. 746 (748). 

Poicfr of District ^^agistrate ; — WTiere an accused person has been discharged under 
this section, the District Magistrate can himself hold a further inquiry or can direct 
Such inquiry to be held by a Subordinate Magistrate (sec. 436 ) — ParbJiu Lai v. fanU, 
18 Cr.LJ. 706 (All ) j Chotu, 9 All 52; Balasinnatliambi, 14 Mad, 334; Narayanaswami, 
32 hfad. 220. See Notes under sec. 436. 

828. Sub*scction (2) — At any previous stage of the case: — ^IVhen 
a Magistrate is reasonably con\anced, on what has been already deposed that a criminal 
charge cannot he sustained, sub-sec. (2) of this section relieves him from the necessity 
of going on mth the tria]~Z)/ie»i;ii>/;ai v Pyarii. Ratanlal 201. . The Magistrate can 
discharge the accused even before the date fixed for hearing, if upon the materials then 
before him he is satisfied that the accused cannot possibly be conneted of this offence— 
^Vacson v. Metcalfe. 23 Cr.LJ. 696. 81 I.C. 184, A.I R 1925 Pat. 154. He has power 
to discharge the accused under this clause, even if no witnesses are examined under 
sec 232— A'vnJ Bchari, 24 AL.J. 512. 27 Cf LJ. 541 (542), 93 IC. 1037, A,IR 1926 
ail 461. He can disdiarge the accused before all the compbinant’s witnesses have been 
esamined— A'asinfff/ra v. Shanmugam. 52 Mad 987, 31 CrLJ 275 (277), AIR 1929 
Mad. 754, 121 I.C. 619, S7 MXJ 490. 30 MLW 273, 1929 M WN. 575, 1929 Cr.C 
333. 2 MCrC 21S| Fatlar Bahaman. 31 CrL.J. 1055, 58 Cal. 346, 1930 CrC 859, 
Iftd Rul. 1930 Cal 745, 126 IC. 553, A.IR 1930 Cal 515j Navamia v. Sursetli. 
12 Cr.L.J. 105, 9 I C. 606, 2 M.1V.N 149. 9 M L.T. 302 But see Rakhal v Monmalha, 
11 C.W.N. Lxxxiii. It is illegal to discharge the accused before the examination of the 
complainant — Mukunda v Purusaltam, 31 CrLJ. 128, 1929 CrC. 93, Ind. Rul 1930 
CaL 42, 120 I.C. 458, A I.R. 1929 Cal 479, 51 C.LJ. 44 But m a suitable case the 
Magistrate may come to the conclusion that the charge is groundless even before he has 
heard the complainant under this section Such a case might well be one m which the 
Magistrate in issuing process under sec 204. Cr P. C , has mi'takenly believed that an 
offence has been disclosed by the complaint and on the matter being brought to his 
attention when the case comes before him has seen his error and decided that in fact, 
even if the allegations in the complaint are Irve. no criminal offence has been disclosed. 

It cannot, therefore, be held that in no case can the accused be discharged under 
sec. 253 (2), Cr P. C, without complainant being heard at all—SAiV Delta v. B K. 
Sood, AIR 1940 Lah 40, 41 PLR 7(C, 41 CrLJ. 354. 186 IC 633. The words 
at any previous stage of the case” are perfectly clrar It is only reasonable that an 
Accused person should be allowed to show at any stage of the proceedings that there is 
"0 case against him; for example, he might diow that there was something in the 
nature of a want of sanction w'hich would render the proceedings inN’alid; in such a 
Case it would be clearly waste of time to exaimne the complainant’s witnesses. IMierc, 
therefore, on the date fixed for hearing of the ease the Magistrate heard both sides and 
examined some documents but did not take the evidence of the complainant or any of 
his Witnesses and he discharged the accused, holding that the complainant had del** 
berately suppressed several facts m his petition of complaint and that the complaint 
Was a thoroughly dishonest one, the order of discharge was legal and within the Magis- 
trate’s junsdiction — Simdar Das Logham v Fardun Kuslom Irani, 49 CrLJ 653, 
182 IC. 411, A, I.R. 1939 Cal 329. 69 CLJ. 186, IXR (1939) 1 CaL 474, following 
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Fazlar Rahartan, supra, and distinguishing Mtthmda v, Puwsaltam. supra. See also 
Jnamndia NolJi v. Ndmoney, 43 C.W.N. 582, I.LR. (1939) 1 Cal. 5S7, 41 Cr.L.3. 
52, 184 I.C. 603, A I.R. 1939 Cal. 701. The word 'groundless' in this sub-section 
is not capable of any precise definition. The amount of evidence which 
would enable a Magistrate to say that a particular charge is groundless is so 
entirely dependent on arcumstances that no general rule or direction is lilcely to 
be of any use, except that the Magistrate is required to arrive at his conclusion 
judiciously and not capriciously. If acting judiciously a Magistrate has come to the 
conclusion that the charge must fail rither because the allegations are false or because 
they disclose a dispute of a ci\n! nature distorted into a criminal case, or for any other 
reason, then there js nothing to pres'ent the Magistrate from discharging the accused 
before all the prosecution witnesses have been examined— Xflsinfl.'/ia v Sh<Jnmuiam, 
supra But where a complaint prima facie discloses an offence, a Magistrate can hold 
the charge to be groundless and discharge the accused under sub-sec. (2), only whw 
he has at least ascertained from the complainant the nature of the evidence his witnesses 
are going to give; and he cannot refuse to examine the witnei^ses cited by the complainant 
and discharge the accused, without ascertaiing from the complainant the nature of the 
evidence the remaining witnesses are expected to give If he so ascertains, and then 
finds that even if that evidence was given the charge would be groundless, it is open 
to him to discharge the accused on that ground— A/uftammad S/ieriff v. Abdul Karim, 
51 Mad 185, 53 ML J 757, 28 CrLj. 995. The Magistrate has no doubt a discretion 
under this clause to discharge the accused without taking all the evidence that the 
complainant wishes to produce, if he thinks that the charge is groundless. But this 
'does not mean that he can cut short the proceedings by refusing to summon any of 
the witnesses which the complainant wants to examine Moreover, there must be a 
clear finding that the charge is groundless, before the Magistrate can discharge the 
accused-AfcAfufi v. A'aMa, 31 PL.R. 20f. 31 CrLJ. 481. A.I.R. 1930 Lah. 461, 
1930 CrC. 530, 123 I C. 275 The Magistrate cannot refuse to examine all witnesses 
summoned on behalf of the prosecution unless he is in a position to discharge the 
accused without examining others upon the evidence already recorded— SivaliBfffcAam 
PiUai v. Kmp.. 1937 M W.N 991. “The Magistrate is. howev’er, not justified in making 
up his mind without hearing the evidence of all the witnesses lhat the complainant 
desires to place before him. If he discharges the accused alter hearing the evidence 
of only some of the witnesses produced by the complainant, the order of discharge is 
liable to be set aside — Louis Ammal Fernanda v. Susai Fernando. 1937 M.iV.N. 836 
Recording reasons: — ^The Legislature does not render the writing of reasons 
necessary when the Alagistrate discharges the accused person under rjb-sec. fl) aft^ 
he has heard all the evidence lor the prosecution It is only when he discharges under 
sub-sec. (2) without hearing ah the evidence that he is bound to record reasons. But 
even in the former case the Magistrate should record his reasons, having regard to the 
fact that the order is not final — Nabi Fakira, 9 Bom L R. 250, 5 Cr.L. J 255. When a 
Magistrate discharges the accused under sub-sec (2), he should explicitly set forth the 
reasons for considering the charge to be groundless— Z)ftan;ihhffj v. Pyarji, Ratanlal 201. 

The language of the section plainly indicates that a Magistrate should give his 
reasons at the time he pronounces the order of discharge and if it is the final order in 
the case, he is bound to give his reasons The moment he pronounces the final order, 
'he becomes functus aficio and he is no longer in charge of the case. But where a 
number of accused is being tried before him and he discharges some of them only 
wnihout giving reasons therefor in his order of discharge, he has not become functus 
officio and it would be open to him fo defer his reasons. Till the charge against the 
remaining accused is disposed of by a final order, he must be deemed to be in seisin 
cf the whole case and so long as he is in charge thereof, he can always give his reasons 
in regard to the order of discharge. Even assuming that it is obligatory on him to 
give his reasons before he pronounces the order of discharge, his omission to do so is 
only an irregularity which can be cured by see 537, Cr. P. C, — Covindaraf, 39 Cr.LJ. 


Sec. 254.1 


THE CODE OF CRIMINAL PROCEDURE 


913 


333, 173 LC 417, 1938 M.W.N. 38, 47 ML.W. 128, 10 R.M. 583, (1938) 1 MX 7.110, 
A.I.R. 1938 Mad. 396, 

254. If, u-hen such evidence and examination have been 
Charge to be framed taken and made, or at any previous stage 
Trben offence appears of thc casc, the Magistrate is of opinion that 
there is ground for presuming that the 
accused has committed an offence triable under this Chapter, 
which such Magistrate is competent to try, and which, in his 
opinion, could be adequately punished by him, he shall frame in 
writing a charge against the accused, 

829. Charge when to be framed:— One of the djstinguishmg points between 
a summons case and a warrant case is that in a summons case the accused is called on 
to plead as soon as he appears, before any evidence is taken, but in a warrant case 
su^denl evidetue to support the charge must be recorded before a charge can be framed 
and the accused called on to plead And this must be done even if the warrant case 
•is tried summarily— A'a/abar. 27 CWN 923 (924), 25 CrL J. 1270. It is not necessary 
that the Magistrate should riait till the whole of the evidence for the prosecution has 
been taken, before any charge can be framed C/. the words "or at any previous stage” j 
the moment the stage is reached when there is ground for presuming that the accused 
person has committed an offence, the charge-sheet can be drawn up. before all the 
prosecution witnesses have been examined — Mulua v Sheora}, 8 A L.J 707, 12 Cr.L J. 
47l! l^aruf/iasti'ffmi, S3 Mad. 173. 3l CrLJ 618 (621) (FB); Lachmi Naraln, AI.R. 
1931 All. 621 (623). 1931 Cr.C 973. 1932 ALJ 5. 54 All 121. The words "at any 
previous stage" are important. They authorise the Magistrate to frame a charge even 
after hearing the first witness — Hassan, AIR 1936 Pe^ 211, 38 CrLJ 399, 167 
1 C. 318, 1936 Cr.C 1077, 9 R Pesh 85. 

The section does not require or mvite a Magistrate to give his reasons— Bagemal, 
37 Cr.LJ 152. 159 IC. 687. A.IR 1935 Sind 223. 1935 CrC. 1312 

It is only when the prosecjtion has proved all the facts necessary to constitute the 
offence charged against the accused that a charge should be framed If the evidence 
recorded does not lead to any presumption that the accused has committed any offence, 
but merely raises a doubt, the Magistrate should give the accused the benefit of the 
doubt by discharguig him under sec 253, and should not proceed to frame a charge— 
Mulchand, 2 P R 190S, 3 Cr L J 354 

■Where after a charge of an offence had been framed against the accused, the com- 
. pZainant in her deposition further charged him with another offence, and thereupon the 
Magistrate tried him for both the offences, acquitted him of the former offence and 
convicted him of the latter one, it wras held that the procedure was legal— lows, 3 
Bom.L R 675 If, when a case is being tried as a warrant case and a charge is drawn 
up thereof, it is intended to proceed against the accused for an offence triable only as a 
summons case, that offence should form part of the charge — Hossein v Kalu, 29 Cal. 481. 

Examination — It is not absolutely compulsory for the Magistrate m a warrant case 
to e.xamine the accused before he framed a diaige. provided he does so before the 
prosecution case has been closed The non-compliance therewith, where the accused 
■were duly examined at the close of the prosecution case, would clearly amount to a mere 
irregularity, not vitiating the trial— Deoii. 27 CrLJ. 850, 95 I C 606, A.I.R. 1926 
Nag 459 This section deals with the framing of a charge and saj'S that it inay be 
framed when such evidence (le. evidence for the prosecution) and e.xamination (fe., 
examination of the accused) have been taken and made, or at any previous stage 
of the case One previous stage of the case is when the e\ndence has been completed 
2 iid the examination has not been made TTie section, therefore, itself makes it allowable 

Cr— 58 
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to Irame the diarge before examining the accused as well as before recording all the 
evidence — Bhanwarsingh v. Sukhram^ingk, 41 CrX.J. 585 (586). 

‘Which such Magistrate is competent to try and adequately punish' : — Section 254 
is very restrictive, for it prowdes that the Mapstrate shall try an accused person only 
for an offence which in his opinion can be adequately punished by him. A Mapstrate 
has to exercise his discretion in the matter of every complaint that is brought before him 
— Abdul Rahiman, 16 Bom. 580 Where it was within the competence of the Magistrate 
to pass an adequate sentence in that case, but the Magistrate committed the case to the 
Sessions on the ground that as he was a witness in the identification proceedings in the 
case, he was disqualified from trying it (sec. 556), held that the course adopted by the 
Magistrate was improper; he should have moved the District Magistrate to transfer 
the case to some other Magistrate — Ram fatan, 21 A.L.J. 420, 25 Cr.LJ. 665, A.I.R. 
1924 All. 185. 

830. Charge; — A charge under this section should allege all that is necessary 
to constitute the offence charged, and all that is requisite in order that the accused may 
have notice of the matter with which he is to be charged. It should not allege positively 
anything of which the allegation in a positive form is not justified by the materials 
before the Court — Sant Singh, 1889 PR. 26. 

After a charge has been framed and the accused has been called upon to plead 
thereto, the Magistrate cannot change his mind and commit the accused to the Sessions, 
because up to the stage of sec 254 the accused has not had an opportunity of adducing 
•defence evidence, which is essential before coTam\tmeTit--Lahhminarayana v. Surya- 
norayana, 63 M.L J. 101, 1932 Cr.C. 506 See also sec. 347, 

Omisshit to frame charge .—An omission to frame a charge according to this section 
would not invalidate an order of acquittal nor would render the acquittal equivalent to a 
discharge— C«rd«, 3 All. 129 Sec sec. 535. But the Calcutta High Court lays down 
that it is imperative on the Magistrate to frame a charge; and an omission to do so 
vitiates the tnzl— Mahomed Rafique. 43 C.L.J. 100. 27 Cr.LJ 406 (407), 93 IC. 70. 
(In the Calcutta case, there was not only an omission to frame the charge, but there 
was no examination of the accused under sec. 342. although the order-sheet stated that 
both these were done The High Court consequently set aside the proceedings). 

When a case Is being tried as a warrant-case and a charge is drawn uo of an offence 
which is triable as a warrant case, if it is intended to proceed against the accused also 
for an offence which is triable only as a summons-case, that offence should form a portion 
of the charge— v. Kalu. 6 CW.N. 599. 29 Cal. 481: Mallu Cot>e. 30 CrLJ 891, 
118, I.C. 323, Ind Rul 1929 Pat. 515. A.I.R. 1929 Pat. 712, 10 PLT. 875 

IVhere the accused was charged for offence under secs. 353. I. P. C (warrant 
case) and 186, I P, C (summons case), but the Magistrate found during the course of 
the tf’al that a conviction under sec. 353 could not be sustained, and thereafter 
proceeded with the summons case {whidi did not require a charge) without framing a 
charge, held that the omission to frame a charge did not \ntiate the trial. The Magis- 
trate has to frame a charge when there is ground for presuming that an offence ‘‘triable 
under this chapter" has been committed But as in this case no such offence had been 
.established, it u-as not necessary to frame a charge — Ambika Prasad, 53 All 206. 32 
CrLJ. 313 (314), dissenting from Canga Satan, 19 A LJ 6, 22 Cr.LJ. 146, 59 I C 830. 
See also Pnlnni. 1931 M W.N. 1319; Sajan. 34 Cr.LJ. IW4. 145 I.C. 624, AI.R. 1933 
Sind 173, 1933 Cr.C 537. 

If the trial is held by a Presidency Magistrate, and the case is non-aopealable, it is 
not necessary to frame a charge; see sec. 362 (4). But in an appealable warrant case, 
the Presidency Magistrate is bound to frame a diarge in accordance with this section — 
Raehubir. 36 C.W.N. 791 (792), 33 Cr.LJ. 823. 55 CLJ. 448. 139 TC 755; Mahomed 
Rafique. supra. But if there had been no failure of justice the omission would not be 
fatal — Raghubir, supra. 

If the case is tried summarily and Is non-appealable no charge is required to bc 
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framed. See see. 263 Even in a summary trial of an appealabfe case, it is doubtful 
whether a charge in necessarj- See Note 870 under sec 264 

E^ect of framing a charge : — \Mien a Magistrate has framed a charge against an 
accused he .cannot acquit him without hearing any further evidence for or against either 
party— F. D. Bdloic v. Mrs Parker, 7 C.WJI. 521. 

S30A. CrosS’Cases: — ^The trial of two cross-cases of rioting and grievous hurt 
almost rimullaneously but separately does not \itiate the trial unless the accused can 
show some prejudice— Sa/iadcv riftir. 8 CWN 344, 1 Cr.L J 199; Shajayet. 25 CrL.J. 
1018, 81 I C 794. A I.R. 1925 Pat. 152,- Dhaka, 58 I.C 243, 1 P L.T. 493. 21 Cr.L J. 973. 
But in Gariduffa v. Sarfar. 25 CrLJ. 911. 81 IC 557, 39 CL.J .331. AIR. 1924 Cal. 
813, it was held that the cross-cases arising out of the same incident should not have 
been heard at one and the same tima 

There is no foundation for the anew that a Police case is to have precedence over a 
complaint case arising out of the Same incident because it is a Police case. The two 
cases should be tried simultaneously and contemporaneously, but should be dealt with 
wholly separately from each other, each on its own merits and upon the facts and 
circumstances appearing therein; judgments in the two cases shall be pronounced, if 
possible, after both the trials are over — Sheikh Bahatar v Nobadali. 26 CrLJ. 65, 
83 I.C 625, 28 C\YN. 487. A I.R. 1924 Cal 634, Krxshan, 29 Cr.LJ 1059, 112 I.C. 
563; Krishan Pannadi, A I.R. 1930 Mad 190. 1930 CrC. 190. 31 CrL.J. 461, 123 I C. 10; 
Salu, AIR 1934 Lah 458, 35 P.L.R. 427, Ujagat Sirtgh, A.I.R 1936 Lah. 355, 37 
PXR. 80. 1936 Cr.C 297, 161 I.C. 921. 37 CrLJ. 510 

The Code is silent with regard to the procedure to be adopted in cross-cases It 
should not. therefore, be laid down as an absolute rule of law that a particular course 
must be adopted Each case has to be decided according to its requirements. 3Vhere 
the accused wants that his case should be taken up after the case against him has been 
decided, it is unfair to force a person in the position of an accused to throw himself open 
to cross-examination by the other side. In such arcumstances the case against the 
accused should be disposed of first and then the case m which the accjsed is the 
complainant, should be taken up— A/aA/Kin v Monindra. 26 Cr L J. 1615, 90 I C. 719. 42 
C.L J 83. A I R. 1925 Cal 1260, Ram Colam v. Sara!. 31 Cr L J 262. 121 I C. 414, 49 
C.LJ. 388. AI.R. 1929 Cal. 281 But see Ram Smgh. 36 CrLJ. 714. 155 IC. 421, 

16 P.L.T 295 and Rafcndra v Arnttla, AIR. 1924 Cal 529, 24 Cr.L J. 233. 71 I C. 697. 

There is no provision in the Code for trying two cases at the same time before the 
same jurors But sec. 272, Cr P C , makes it clear that the same jury may try any 
number of accused one after the other, subject to the right of the accused to object to 
the jury or anj-one or more of the members of the jury ^^'hen there is no objection to 
the jury by either of the parties, cross-cases may be tn^ by the same jurors — Rajalullya 
V FfcKrfifl. 32 CrLJ. 1233, 134 IC 89C. 54 CLJ 146.AIR 1931 Cal 709, Ind. RuL 
1931 Cal. 896, 1931 CrC. 989. No hard and fast mle can be laid down as regards the 
procedure in counter-cases It is sufficient to say that there can be nothing irregular 
in a Judge trying each case to a conclusion before different assessors and afterwards 
pronouncing judgment in both so long as he tries the one quite independently of the 
facts in the other. Should the Judge, however, feel that he is hkelv to be embarrassed 
by the adoption of this procedure, he will no doubt get a transfer of the case to the file 
of another Sessions Judge. IVhat must be made clear is (1) that the tnal must be 
separate, ie., before different assessors and separate judgments delivered. (2) that the 
conclusion in each case must be fo-anded on. and only on. the endenoe in each case and 
(3) that if the Judge considers himself unab’e to detach himself from t.'ctraneous 
consideration a transfer may be necessarj' to deliver the Judge from embarrassment — 
Mounagurusami Nakker. 34 CrLJ 175. 141 IC 539. 37 M.LW 101. 64 MLJ 150. 
1933 M W.N 98, Ind Rul. 1933 Mad 143. 56 Mad 159, 1933 Cr C 550. A I R. 1933 
Mad 367 (F.B). See also Maula Khan. 34 CrLJ 46, 140 IC 6S5, 9 O.WJS’ 963. 

Ind. Rul. 1933 Oudh 8. A.1 R 1933 Oudh 21. where a case was transferred from the file 
of the Judge who tried and delivered judgment in the counter-case on the ground th?t 
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to frame the charge before examining the accused as well as before recording all the 
endence — Bhanwarsingh v. Stikhramsingk, 41 Cr.LJ. 585 (586). 

‘Which such MaghtTote is competent to try and adequately punish' : — Section 254 
is very restrictive, for it provides that the Magistrate shall try an accused person only 
for an offence which in his opinion can be adequately punished by him. A Magistrate 
has to exercise his discretion in the matter of every complaint that is brought before him 
— Abdul Rahiman,‘16 Bom. 580 IVbere it was within the competence of the Magistrate 
to pass an adequate sentence in that case, but the Magistrate committed the case to the 
Sessions on the ground that as he was a witness in the identification proceedings in the 
case, he was disqualified from tr^ng it (sec. 556), held that the course adopted by the 
Magistrate was improper; he should have moved the District Magistrate to transfer 
the case to some other Magistrate — Ram Jatan, 21 A.L.J. 420, 25 Cr.L.J, 665, A.I.R. 
1924 All. 185. 

830. Charge: A charge under this section should allege all that is necessary 

to constitute the offence charged, and all that is requisite in order that the accused may 
have notice of the matter with which he is to be charged. It should not allege positively 
anything of which the allegation in a positive form is not justified by the materials 
before the Court — Sant Singh, 1889 P.R. 26. 

After a charge has been framed and the accused has been called upon to plead 
thereto, the Magistrate cannot change his mind and commit the accused to the Sessions, 
because up to the stage of sec. 254 the accused has not had an opportunity of adducing 
defence evidence, which is essential before commitment— Lafeslrmlnaroyano v, Surya- 
narayena, 63 M.L J 101, 1932 Cr.G 506. See also sec 347. 

Omission to frame charge An omisaon to frame a charge according to this section 
would not invalidate an order of acquittal nor would render the acquittal equivalent to a 
discharge— G«fd«. 3 All. 129 See sec. 535. But the Calcutta High Court lays down 
that it is imperative on the Magistrate to frame a charge; and an omission to do so 
vitiates the trial — Mahomed Rafique, 43 CLJ. 100, 27 Cr.LJ. 406 (407), 93 I C. 70. 
(In the Calcutta case, there was not only an omission to frame the charge, but there 
'■was no examination of the accused under sec. 342, although the order-sheet stated that 
both these were done. The High Court consequently set aside the proceedings). 

When a case is being tried as a warrant-case and a charge is drawn uo of an offence 
which is triable as a warrant case, if it is intended to proceed against the accused also 
for an offence which is triable only as a summons-case, that offence should form a portion 
of the charge — Hossatn v, Kalu, 6 C.W.N. 599. 29 Cal 481? Mallu Cope, 30 CrLJ. 

IIB, IC. 323. Ind Rul. 1929 Pat. 515. A.IR 1929 Pat. 712, 10 P.LT. 875. 

IVhere the accused was charged for offences under secs. 353. I. P. C (warrant 
case) and 186, 1. P, C (summons case), but the Magistrate found during the course of 
the trial that a conviction under sec. 353 could not be sustained, and thereafter 
proceeded with the summons case (whidi did not require a charge) without framing a 
charge, held that the omission to frame a charge did not vitiate the trial The Magis- 
trate has to frame a charge when there is ground for presuming that an offence "iTtabU 
under this chapter" has been committed. But as in this case no such offence had 
.established, it was not necessary to frame a charge — Ambika Prasad. 53 All. 206. 32 
Cr.LJ. 313 (314). dissenting from Ganga Saran. 19 A.LJ. 6. 22 CrLJ. 146. 59 IC. 850. 
Pee also Palmi, 1931 M W.N. 1319; Sajan, 34 Cr.LJ. 1044. 145 IC 621. A.IR. 1933 
Sind 173, 1933 CrC. 537. 

If the trial is held by a Presidency htaeistrate, and the case is non-aopealable. It is 
not necessary to frame a charge; see sec. 362 (4). But in an appealable w ar ra nt case, 
the Presidency’ Magistrate is bound to frame a charge in accordance with this section — 
Pagft«6if, 36 C.1VN. T9l (792), 33 Cr.LJ. 823, 55 CLJ, 448, 139 IC. 755; Mahomed 
Rafique, suora But if there had been no failure of justice the omission would not be 
fatal — Raghubir, supra 

If the case is tried summarily and is non-appealable no charge is required to be 
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if it Tras e\idence on one record and so mixed up the depositions of the witnesses that 
it was impossible to say how far the conviction of the accused in each case was based 
upon what was legal evidence against them, held, setting aside the conviction, that the 
procedure adopted was contrarj* to the prowsions of the Code and was calculated to 
defeat the verj’ object wliich tlic Legislature had in view in directing that the accused 
in cross-cases should be tried separately— SAco Karan. 29 Cr.L.J. 734, 110 I.C. 590, 
A.I.R, 192S Lah. 923 The procedure of treating the prosecution evidence in one 
case as defence evidence in the other and vice versa, even with the consent of the 
accused and the Government Pleader, is entirely illegal and the convictions and sentences 
in such cases cannot stand— v K-E. 1938 OWN. 958, AIR. 1938 Oudh 219, 39 
Cr.L.J. 929, 177 I C. 559, 1938 OLR. 429, 11 RO. 58: Maims Pa v.Evip ,3SCi.LJ. 641. 
le? IC 713, A.I.R. 1937 Rang. 100. 9 R.R. 364, following H M. Eusoof v. Ernp.. 11 
L.BR. 73. 64 I.C S33. A.I.R. 1921 L.B 51, 23 CrL.J. 49 and M. A. Mamsa v. Emp.. 
13 Bur.L.T. 245, 63 I.C 867, A.I.R. 1920 LB. 90, 22 CrL J. 707. ^\'here the Sesaons 
Judge heard two appeals ansing out of two cross-cases, acquitted the appellants in 
one appeal and disposed of the other appeal with reference to his findings in the 
former appeal, without discussing the evidence in the case, held that the procedure 
was not proper and that the appeal should be remanded to him to be disposed of in 
accordance with hv!—Hela Smgh. 36 Cr.LJ 1349, A I.R. 1935 Pat. 494, 158 I.C 281, 
But where, although the judgment of the Appellate Court is one continuous document, 
the decisions in the two cases are quite separate and distinct from each other, none 
of the findings m one case is based upon the evidence recorded in the other case 
and the judgment m one case is a self-contained document and is based upon its own 
oral and documentarj' evidence, the procedure is not illegal and the accused is not 
prejudiced \hc:eby—LaIa Pa»na Id. AIR 1936 Lah 294, 1936 CrC 244, 164 I.C 
809, 37 CrI, J IC^. Ostensibly two separate trials were held in respect of the accused 
of each party After the entire evidence against the accused in one case had been 
recorded by the Sessions Judge, the assessors apparently desired that they would like to 
hear the evidence in the aoss-case before giving their opinion m the case in which the 
evidence had been recorded. The Sessions Judge thereupon proceeded to record the 
evidence in the cross-case and then heard the arguments in both the cases, and thereafter 
recorded the opieuon of the assessors. He then wrote one judgment m both the cases, 
Without keeping the evidence recorded m each case separate but making use of the 
evidence recorded m Uie cross-cases m arnvnng at his conclusions about the matter in 
controversy between the parties in the first case Held, setting aside the conviction, 
that the manner in which the Sessions Judge dealt with two cases was not warranted 
by any sanction of law and the tnals in those cases were illegal — Hayat, 29 CrX.J. 
282, 107 I C, 766, AIR. 1928 Lah. 380, 10 Lah L J. 3S9, following AUu, 75 I C 9S0, 

4 Lah. 376, AIR 1924 Lah 104, 6 LahLJ. 103. 25 CrLJ 68 The procedure by 
which two cross cases, tried separately, are heard by the same set of assessors and 
decided by the same judgment is not illegal, but the danger is that by adopting this 
rrethod the Courts are liable to m« up the evidence in the two records If they do 
so, the procedure is irregular and it is difficult to hold that the irregularity is one that 
can be condoned by reason of absence of prejudice to the accused It is almost 
inevitable that in such cases tlierc must be prejudice to the accused— A'Aoir Moham- 
mad V Emp, AIR 1940 Lali 466 (467) See also Muthusxcami v. Pansanatha. 

1933 MWN 1274 and Muhammad, 25 CrLJ 551, 81 IC 89, AIR. 1925 
lah 149 Where two cases are tned side by side ard the Magistrate d.sposes 
of them together, it is generally not possible for him while disposing of one case to 
refrain from taking impressions from the cv-idcnce m the other case. Ithere the 
irregularity has not occasioned any failure of justice, nor has it any way prejudiced 
the accused, the tnal is not illegal — Kanekan. 33 Cr.LJ 1415, 151 IC 812, A.I.R. 

1934 All 651. 1934 CrC 863 In the trial of cross-cases the Magistrate examined 
the prosecution witnesses in one case in which no defence witness was examined. He 
then examined the prosecution witnes.«es in the cross-case but none of the defence. 

At Uie end of that evidence, the pleaders on both sides addressed the Court with 
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he expressed his view tliat it would not be possible for him to give a different finding. 
See also Jaggan, 1932 M.W.N. 692, where disadvantages of trial at one and the same 
time hav’e been pointed out. Where one of the cross-cases was triable exclusively by 
the Court of Sessions and the other by the Magistrate himself, the Magistrate should 
try the case himself without committing it to the Court of Session — Paladiigu Lakihml- 
natayan v. Tadiboyina Swryan(nayana, 33 CrL.J. 765, 139 LC. 343, A.I.R. 1932 ^^ad•. 
502, 1932 M.\V.N. 634, 63 M.L.J. 101, 1932 Cr.C. 506, 36 M L.W. 390, Ind. Rul. 1932 
Mad 667; ClnnnasKamy, 1933 MWJ4. 550; Gorrepaty Ramasubhayya, 39 Cr.LJ. 715, 
176 I.C. 182, 47 ML.W. MSS. 1938 M.W.N. 417, 11 RM. 45, A.I.R. 1938 Mad. 529, 
■U938) 1 403. See Notes 695 and 718 in this connection. 

It is desirable that the cross-cases should be tried by one Magistrate — JudUthir v. 
Sheikh Samir, 27 C.W.N. 700. There is no clear law as regards the procedure in 
counter-cases, a defect which the Legislature ought to remedy. It is a generally 
recognised rule that such cases should be tried in quick succession by the same Judge, 
who should not pronounce Judgment till the hearing of both cases is finished — Krishna, 
31 Cr.L I. 461, 123 LC. 10, 1929 M.W.N. 883. A.I R. 1930 Mad. 190, 31 M.L.W. 233, 
58 M.L.J. 352, 1930 Cr.C. 190. See also Periastvami v. Emp.. 1937 M.W.N. 998. 
There is nothing contrary to law in a trial being conducted in one Court and an 
enquiry into an accusation arising out of the same facts in another Court, an accusation 
which the' lower Court has no jurisdiction to consider, It must be manifest, however, 
that such a procedure is highly inconvenient and where the evidence Is bound to be 
the same, there is a possibility of the two Courts independently arriving at a different 
estimate of the evidence— Xaahaiya Lai v. Baijnaih, 34 Cr.L.J. 519, 143 1 C. 77, 
AI.R. 1933 Nag. 78. 1933 Cr C. 315, Ind Rul 1933 Nag 149. 29 N.L,R. 201. See also 
Palcdugu Lakshminarayana v. Tadiboyina, supra. 

The dictum that the statements of witnesses are not evidence merely because they 
happen to be the statements of persons who are accused in a counter-case is clearly 
wrong — Rahman Khan S^hib, AI.R. 1938 Mad. 403, 1938 M.Cr.C 70, 47 ML.W. 
149, 1938 M.W.N. 31, dissenting from Sanno Basya v. Emp., 1937 M W.N. 1196, 1937 
M.W.N.Cr. 244. It is intended by Circular No. 52 of the Peshwar Judicial Commis- 
sioner’s Court that In cross-cases the trial Judge should bring on each record separately 
the whole story complete by itself and should give findings on the issues ini-oh'ed 
in that case independently from those which arise in the other. But it is never 
intended that a part of the story should be admitted in each case and the other part shut 
ont—lbrahim v. Emp., 39 Cr.LJ. 401, 174 I.C. 137, AI.R. 1938 Pesh. 10 The 
Magistrate should tvoi consider the evidence in one case for the purpose of coming W 
a conclusion in the other — Caribulla v. Sadar, 25 CrL.J. 941, 81 I.C. 557, 39 CLJ. 
331, A I.R. 1924 Cal. 813. WTiere this wws done and the acpised was prejudiced 
thereby, the Madras High Court set aside the conviction— Krishna v. Surya- 
narayarta, 1933 M.tV.N. 243, tVhere in deciding a case the Magistrate uses evi- 
dence given in the counter-case, that alone is sufficient to make it impossible to 
uphold the consiction— W. IVangh v. Emp., A.I.R. 1940 Cal. 59, 41 CrLj. 
247. 186 IC. 67, 12 R.C. 468; Beni hfadho v. Emp., 41 Cr.LJ. 816 (817). Techni- 
cally it is better to keep the evidence in cross-cases entirely distinct, and to 
deliver two separate judgments. IVhcre no injustice followed from non-compliance 
with this procedure, the conviction should not be set aside — Madat Khan, 100 IC. 
126, 8 Lah. 93. 1927 M.W.N. 68, AI.R. 1927 P.C. 26, 31 C.W.N. 393, 28 PL.R 167, 
52 M.L.J. 441, 28 CrL.J. 25f. 25 ML.W. 724. 29 Bom.L.R. 781. 45 CLJ. 408. 
(In this case although the cross-cases were tried separately the High Court gave 
one judgment). But the very use of evidence which is not part of the record is by 
ilself proof of prejudice to the accused. TTie use in a case of evidence produced 
in another case is not a mere irregularity but an illegality — Beni Madho v. Emp., 
supra. Ifhcrc the cNidence in the two cases was recorded separately, but the 
Magistrate with a \iew to avoid unnecessary repetition, thought it com'cnient to 
dispose of them in one judgment in which he treated the esidcncc in the two cases as 
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an admission of guilt under that section. An accused person does not plead to a section 
of a criminal statute. Ke pleads guilty or not guilty to tlie facts alleged m the charge, 
and a pica of guiltj' amounts onlj* to an admission that he occupied the position as 
stated in the charge and committed the aas therein specified,* but unless the facts 
averred in the charge amount in law to an offence under a particular section, a plea 
of guilty cannot amount to an admission of guilt under that section— Easowf, 7 Lah 359, 
27 Cr.LJ, 907. 

^"hen an accused person does not fonnally plead guilty, but throws himself at the 
merej* of the Court and saj-s that he uill not cross-examine any prosecution witnesses or 
e.ramine anj* defence witnesses, the Magistrate ought to ask him whether he pleads 
guilty, and if he does not plead guilty, he should be formally asked to enter on his 
defence. The Magistrate acts wrongly if in sudi a case he considers the case as closed 
and eon\-irts*the accused— t/pendra. 12 CWN. 140, 6 CrLJ. 434 (436). 

Plea of PUadet : — UTiere the accused is present in Court, his pleader cannot be 
called upon to plead under this section on bdialf of his client, and it is improper /or a 
Magistrate to act upon such plea, though made in the presence and hearing of the 
accused. It would he more regular m form for the Magistrate to call upon the accused 
to say with his own bps whether he denies the truth of the complamt^Sursingh, 6 
BoniLR. S61, 1 Cr.LJ 939 But when the accused has been permitted under sec. 205 
to appear by a pleader, the latter may perform all acts \tfuch devolve upon the accused 
in the course of the trial, and he carr plead guilty or not guilty under this section-— 
Jamal 6 SLR 206, 14 CrLJ, 272; Dorabshoh. 50 Bom. 250, 27 CrLJ. 4l0- 

PetcTd ej plea —1! the plea ts not recorded, the conviction is liable to be set aside 
—Copal Dhanuk, 7 Cal 96 The Court must record the actual words usedj a narrative 
of what occurred and of the statements made by the prisoners is not a proper record 
of the plea— Copal Dl/anuk, 7 Cal 96. If the statement of the accused is in a foreign 
^Suage, the Magistrate need not record it m the language m which it is made, but the 
record must be in the language m which it is interpreted— Voimhilee, 5 Cal 826. 

833. ConvicUort on pleat — H after the charge is framed the accused pleads 
guilty, the Magistrate can refuse to convict on the plea, and can proceed Co take further 
evidence— Sa/yo Kinkat, 25 C W N. 212 (213) ; Kunwar Sen v Emp , A I R. 2933 Oudh 
85 ( 89). 8 Luck 286. 34 CrLJ 124, 1933 CrC. 128, 141 1C 192. 91 OWN 1135. 
In a warrant case, although an accused can be convicted on his own pica of guilty, 
still a conviction should not be made unless there is evidence on the record m support 
of the prosecution. It is highly improper in a warrant case to convict an accused on 
his own admission alone without recording any evidence for the prosecution and 
WithouC framing a fonnal charge — C^rtinappayar, 39 AJad 372i Nalobar, 2? C.1V.N, 
923 (924), 25 CrLJ 1270. 

If the accused pleads "neft guilty,” but admits some (or even all) of the facts 
alleged by the prosecution, the proper procedure for the Magistrate is not to convict 
him on the admission widiout taking evidence, but to proceed to trial by examining the 
Witnesses and giving an opportunity to the accused to cross-e.xamine the prosecution 
Witnesses and produce his own evidence — Sonabhai, 9 Bom.L R 1346, 6 Cr L J. 434 (425). 

In warrant cases it is discretionary with the Afagistrate to defer conviction of the 
accused who pleads guilty and use his confession against other co-accused under 
sec. 30. Evidence ket—Arudurntyan Guhat Patel v. £mP. AIR 1937 Nag. 17 (23), 
1L.R. 1937 Nag 315, 38 CrLJ 237, 168 IC 562 (F.B ) 


255A. Ill a case 7v)icrc a previous conviction is cha 
under the provisions of section 221, 
Procedure in case of section (7), Olid the acctiscd docs iio! '■ 
previous convictions , r t ^ • » 

that he has been previously conv: 
alleged in the charge, the Magistrate may, after he has c 
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respect to both the cases, and, subsequoitly the Magistrate gave one judgment. This 
procedure was not objected to by either of the pleaders. Held that, strictly speaking, 
this procedure ^vas irregular, if not iUe^ and that no interference by the High Court 
was necessary as no prejudice was done to any party oiving to this mode of trial— 
KhtUsh V. Namram, 36 Cr.LJ. 1339, 157 I.C. 1042, 1935 Cr.C. 940, A I.R. 1935 Cal. 
548, following Chandra Bhuiya, 20 Cal. 537. See also Ganga Singh, A.I.R. 1935 All. 
647, 1935 Cr.C. 650, 36 Cr.LJ. 763, 155 I.C 541, 1935 AL.R. 401, 7 R.A. 937, 1935 
A.LJ. 423; Sukhai Ahir. 114 IC 721, 26 A.L.J, 176, 50 All. 457, A.I.R. 1928 All. 
593, 30 Cr.L.J. 337; Modal Khan, supra In two cross-cases prosecution witnesses 
were produced in the ordinary %vay in both cases and txanuned and cross-exattuned. 
tVhen the accused came to give their eindence in defence, they only asked their 
witnesses or some of them a few questions and then got their statements as prosecution 
witnesses in the cross-case brought on the record as their substantive statements. 
In the case of one witness what happened was that he made some statement in 
examination-in-diief and when be was cross-examined the prosecution Counsel after 
putting a question or two. asked him whether he had made in the cross-case the whole 
statement in cross-examination recorded in that case. That statement was apparently 
brought on the record or at any rate utilised The copies of statements were not 
brought on the record. Held that, there was a substantial impiopnety or irregularity 
in the method adopted by the trial Court which was in contrav'ention of the provisions 
of sec. 353. Cr. P. C., that though the procedure adopted by the trial Court was 
clearly irregular, the accused could not be heard to say that they were prejudiced by 
this procedure and that the trial of the case could not be held to have been so vitiated 
that the Irregularity could not be cured by the application of sea 537, Cr. P. Code— 
Tagi Mohammad v. Mohammad Jan. 40 CrXJ. 1, following Congo Singh, supra and 
distinguidilng All«. supra, Hyat, supra, Sflr;« v. Ktng-Emp., supra and Btshnath v. 
King-Emp., 12 O.W.N. 922. 157 I.C 378, 1935 O.LR. 471, 8 RO. 20. 36 Cr.L.J. 1198, 
A.I.R. 1935 Oudh 488, 1935 Cr C. 1283. See Notes 749 and 1023. For postponement 
Of issue of process in the counter-case, see Notes 664 and 687. 

255. (1) The charge shall then be read and explained to 

the accused, and he shall be asked whether 
he is guilty or has any defence to make. 
(2) If the accused pleads guilty, the Magistrate shall record 
the plea, and may in his discretion convict him thereon. 

831. Security cases: — Section 117 lays dowTj that proceedings under sec. HO 
shall be conducted as nearly as iKissible in the manner of conducting trials of warrant 
cases, except that no charge need be framed. Therefore, sees. 254 and 255 apply 
inquiry under sec 117, except in so far as the framing of the charge and the reading 
of it to the accused arc concerned} in other words, at any stage of the inquic,’, the 
Magistrate, if he is prtma Jacie satisfied that there is a case against the accused, iwy 
ask him whether he pleads guilty or whether he has any defence to make — Titlok. 50 
All. 71, 25 A.LJ. 749, 28 CrL.J. 792 (793), 101 I.C 232, A.I.R. 1927 AIL 660 

"Explained” The charge should be so explained to the accused that the Magistrate 
is sure that the accused has understood the nature of it thoroughly, and it is then that 
his plea should be received— raffutdee, 5 CaL 826. If there are any aggras'ating 
c-TCumstances of the offence, those chcomstanccs should be set forth in the charge, so 
lhal the accused person may' know what it is to which he pleads guilty and the full 
effect of such plea, or in case he pleads not guiUy, he may know what material facts he 
is called upon to rebut— Ratanlal 55. 

832. Plea: — t'Tierc certain facts are stated in the cliargc, and also an offence 
punishable under a particular section, but the facts mentioned in the charge do not 
disclose an offence under the section quoted, the pica of the accused cannot amount to 
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by the Select Comryiitlce of 1916 ‘Tt may happoj that up to the time of a charge 
being framed the accused is not professionally represented, and it seems reasonable in 
such a case that he should be Ei\en time until the next hearing to engage a pleader and 
decide irhat witnesses he will cross-etamine.’’ 

635. Scope of section: — ^"Tlus is a section which is frequently ignored by 
sabordinale Courts, though their attention lias been drawn to it by many rulings and 
though the section is in itself quite efear"— it/oo/o, 11 P.R. 1911, 16 Cr.L J. 146. 

This section does not apply to secunty cases. Section 117 lajs down that the 
procedure presenbed for warrant cases is os neatly as poss'ble to be followed in cases 
of secunty for good behaviour, but it docs not follow that that gives a nght to the person 
proceeded against under see 110 to further CToss-examine the prosecution witnesses under 
sec. 256 On entering on his defence, when he has ome cross-exammed them before or 
had the oppxDitunhy of cross-exarmmng them before — Clnlamon, 35 Cal 243 (258), 12 
C.iy.N. 299. 7 C.LJ. 177; KatuUmwcni. 53 Mad 173. 58 M.L J. 229. 124 IC.l.A I.R. 
1930 Mad, 331, 31 ML.W. 243, 1930 CrC. 323, 1930 MWJ^ 178, 31 CrLJ. 618 (622) 
(P.B ) ; Ahmad Baksh, 1916 PR 1, 17 Cr-L J. 8t, 32 I C. 676, 58 P.W R. 1915 (Cr .) ; 
Slia. B Lah. 265, 28 Cr.L.J 239, 99 IC. 1039, AIR 1927 Lah 470, 28 P.LR 43 
(dissenting from Lnuha, 4 Bur.L T 24, 12 Cr L J 89, 9 1 C 468) t Afib Stngh, 35 Cr Lj. 
653. 148 I C. 325, A.I.R. 1934 Lah. 62, 1934 Cr.C. 139; A'«m, 34 CrLJ. 9. 140 I C. 170, 
Air, 1933 Sind 8, 1933 CrC. 32. 27 SLR 19. in secunty cases, the order of the 
Magistrate under sec 112 is equivalent to a charge Therefore, the person against 
whom the order is made is fully aware of what is alleged against him, and as the evidence 
of the prosecution witnesses is recorded m his presence he has every opportunity of 
cross^aaunmg them; and this is tantamount to cross-cxammation after charge Con- 
sequently, there is no reason why he should be allowed the right of a second cross- 
ejcamination and protract tlie proceedings mnecessanly—Zaffiifi, 242 IC 752, A.IR. 
1933 Rang. 29, Ind Rul 1933 Rang 52. 34 CrLJ 463. 1933 CrC 277 following 
CfuntamoR, supra The observations of A>ling and Couiss-Trotter, JJ , in Venkata- 
thmnayya. 43 Mad. 511, 33 M L.J 370. II M L VV 435. 56 I C 50. 1920 W W N 280 
vP.B.), supporting the contrary view, were held to be obnet dicta m 53 Mad. 173 (F.B.) 
quoted above. 

But though the person proceeded against under sec. 110 is not entitled to a second 
cross-examination under sec. 256, still he must be given one opportunity of cross- 
examining the prosecuuon witnesses at some stage of the inquiry Where no reasonable 
opportunity was given to such person at any stage of the proceeding to cross-examine 
the witnesses, he was certainly prejudiced and the order for secunty must be set aside — 
Tttlok. 50 All. 71, 23 AL J 749, 28 CrLJ 792 (794), 104 IC 432, A I.R. 1927 All. 660, 
followed m Chandan, 52 All. 448. 1930 ALJ 389. 31 CrLJ. 627 (628) 

This section does not apply to an inquiry into a Sessions case prior to commitment. 
In such inquiry the accused has no nght to cross-e.xammc the prosecution witnesses after 
the charge is framed — Batdeo, 19 OC 239, 18 Cr LJ 1(6 See Note 693 under sec. 208- 

This section gives an accused person the right to have the witnesses for the prosecu- 
tion cross-examined after charge has been framed, and that right is not m any way 
affected by tlie provisions contained in Ch XL Section 507, which is one of the 
sections contained m the sa.d chapter, provfides for the inspection of deposiuons taken 
on commiss.on, and it is open to a person accused in a warrant ca-c, to refrain from 
putting in anj’ interrogatories when the commission is first issued, and to apply at a 
later stage (ic., after he has inspected the deposition on commission and after charge 
has been framed against him), for rc-issuc of the commission together with h.s cioss- 
Interrogatones— Bm&rain v. SomtsKar. AIR 1934 Cal €93. 61 CaL S24, 152 1 C, 
1005, 59 CLJ 377. 38 CW.N 673, 1934 CrC. 1044 See oi=a StiKhan-das v. Etnp., 
in Note 1324. 

836. Cross-examination: — fl) Before fia-te of eks’zc is'etun 252) 
Although the proper time to recall and cross-examine the witnesses for the prosecution 
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the said accused under section 255, subsection (2), or section 
258, take evidence m respect of the alleged previous conviction 
and shall record a finding thereon. 

834. This new section has been added by sec, 71 of the Criminal Procedure Code 
Amendment Act, XVIII of 1923. 

“We think that this addition js necessary after sec. 255, to provide for a case where 
previous conviction is also charged. Definite provision is made for this in the case of 
trials before a Court of Session (see sec. 310), but it does not seem to have been provided 
for by the Code in tlie case of a Magistrate’s trial” — lieport of the Select Committee of 
1916. “It was suggested to us that the new sec, 255A is unnecessary on the ground 
that though a procedure for the proof of previous convictions is necessary in a Sessions 
Court to prevent the jury or the assessors from being prejudiced by anything they may 
bear as to the accused’s previous record, yet m warrant cases the same considerations do 
not apply. On the whole, however, we think the new section may serve a useful purpose 
and we have retained it" — Report of the Joint Committee of 1922. 

Prior to the enactment of this section it was held that in a trial before a Magistrate, 
it was not illegal to adduce evidence of a previous conviction before the accused was 
called upon for his defence, if such procedure did not prejudice the accused — Dehri 
Sonar, 50 Cal. 367. In another case, however, die trial was set aside, because the 
accused was prejudiced by reason of the Magistrate allowing the proof of previous 
conviction to go in before the evidence for the defence was gone into— Cc/aw Uossein, 
10 C W.N. cxcv. But these cases are no longer of any authority, because the present 
section provides that the Magistrate can take evidence of previous conviction only after 
he has convicted the accused. 

'This section means that the Magistrate should hrst write out a judgment of 
conviction without passing sentence 'then, if the accused had denied previous con- 
viction, he should proceed to take evidence to prove it. 'Where the Magistrate examined 
a witness to prove the previous conviction, which was 13 years old, before convicting 
the accused and the accused applied for transfer of the case on that ground, the High 
Court cancelled the charge under sec 75, I. P. C., altogether without granting the 
transfer—is/mr Singh v. Shama Dusadh. 38 Cr.Lj. 484. 167 I.C 881, 17 P.L.T. 627, 
A I.R. 1937 Pat 131, 3 B R. 379. 9 R.P. 449. 

256. (1) If the accused refuses to plead, or does not plead, 

or claims to be tried, he shall be required to 
eence. State, at the commencement of the next 

hearing of the case or, if the Magistrate for reasons to he 
recorded in writing so thinks fit, forthzuitli, whether he wishes to 
cross-examine any, and, if so, which, of the witnesses for the 
prosecution whose evidence has been taken. If he says he does 
so wish, the witnesses named by him shall be re-called and, after 
cross-examination and re-examination (if any), they shall be 
discharged. The evidence of any remaining witnesses for the 
prosecution shall next be taken, and, after cross-examination 
and rc-cxamination (if any) they also shall be discharged. The 
accused sliall then be called upon to enter upon his defence and 
produce his evidence. 

(2) If the accused puts in any written statement, the 
Magistrate shall file it with the record. 

Change; The iiahciwd words In sub-sertion <1) have been added by sec. 7.. 

of the Cr. P. Code Amendment Act, XVIII of 1923. The reasons have been thus stated 
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(TJesUon— Dfr/) Chand, A.I.U. 1935 AIL 627, 1935 AX.J. 666, 1935 CrC. 641, 36 Cr.LJ, 
1260, 157 I.a 915. 

The right rc/erred to in this $cctKSi is absolute and unqualified and is intended to 
apply only ^hcrc the witnesses are still before the Court and before they have been 
discharged from furthr attendance. Under see. 257, however, there is a discretion 
vested in the Court to resummon the prosecution witnesses already examined; and where 
a witness has been allowed to depart under sec. 256 on the representation of the accused 
that he is not required, anj* further application to re-examine him must be deemed to 
fall under sec. 257— locHey, 43 Mad. 411, 38 MLJ 209, 21 CrL.J. 297. 

Without actually deadmg the question whether the accused has an absolute right 
to inast that the provxuUon witnesses in a warrant case should be cross-examined in 
the order which the defence Counsel desires, the Calcutta High Court, in the peculiar 
cuTumsiances of the case, held that if the Magistrate had a discretion in the matter he 
should exercise it in favour of the accused — Afooia, 34 Cr.L.J. 347, 142 I C 479, A I.R. 
1933 CaL 189, 37 CW’Js’. 288, Ind. Rul. 1933 Cal. 274, 1933 CrC 235. See also 
Ibrahim. 36 Cr.LJ. 41 (43), 152 I C 236. A.I R. 1934 Nag. 209, 1934 Cr.C 980 

The ideal procedure regarding the examination of the prosecution witnesses is to 
examine all of them on one day or on two consecutive days, so that all would be 
present and ready to be cross-examined if the accused exercised his rights under this 
section. If the xntnesses are allowed to go and are then to be recalled, it throws a 
heat*!’ burden on the complainant and the witnesses whidi should be avoided as far as 
possible-A’irpat Stnsh. 1939 N.LJ 201. 

Summary tnaj; — The provisions of sec 256 which gives an absolute right to the 
accused to cross-examine the prosecution witnesses after they had been examined-in-chief, 
must apply to a rammarj- trial of warrant cases The Magistrate should allow the 
accused to crosS'e.ta/nine the prosecution witnesses after all of them had been examined- 
in-chief— Tit/K. 1920 Pat.H C C. 283. 57 I C 454, 21 Cr.L J. 630, 1 P L.T, 652. This 
rietr of faw was aiso accepted in Ae/iari, 28 CcLJ 12, SO Mid T40, 99 l.C. 44, 
50 Mad. 740, 51 M L J 687. A I R 1927 Mad 78 The object of Ch 22 is to shorten 
the record and the work of the Magistrate in making the record, it is not intended to 
deprive the accused person of any of the rights under Ch 20 or 21 In a summary 
trial the accused is entitled, both m summons and warrant cases (only m the former 
if the Court thinks fit), to have processes to summon his witnesses; he is equally 
entitled to have the prosecution witnesses re-called after the explanation, which takes 
the place of a forma! charge, is made and that, m awordance with the procedure 
prescribed in warrant cases, does not lake pbee until the prosecution has called its 
witnesses and satisfied the Court that there is sufiraent material on which to charge 
the accused, or, in the case of a summary trial, to ask him to show cause why he 
should not be convicted on the evidence appeanng against him— .tfunna v. Emp , 

A I.R 1939 Nag 87, 1939 NLJ 7, ILR 1939 Nag 457, 40 CrLJ. 846, 181 l.C 44. 
The Bombay High Court and the Oudh Chief Court have taken a difierent view and 
fiefd that in summary tnals under sec 263, when no charge is framed, the accused has 
no right as such to re-call the witnesses for the prosecution If the accused even 
without a charge satisfies the Court that it is necessarj- or adnsable that any particular 
witness should be re-called, there is no doubt that the Magistrate would consider the 
application fasourabh— Uwia;i Kmknajt, 27 Cr L J. 431 (432). 93 I C 159, AIR. 1926 
Rom 226,28 BomLR Gakaran, 9 OViJi 334, 1932 O.C 403 ( 407), 137 I C. 684, 
33 Cr L.J. 506, A 1 R 1932 Oudh 242, 7 Luck 699 

Section 256, Cr P. C, applies even m the case of sum.mar}' ^r^als if the case is a 
warrant case— S/iidn, 31 CrLJ. 683, 124 IC 370, 24 SLR 336, A.I R 1930 Sind 146. 

Magistrate’s duty to ask:— The word “hearing" is not defined anj-where in 
the Criminal Procedure Code The intention of the law js that the Magistrate £.bou!d 
adjourn the case, alter framing the charge and recortLng the pica of the accused, to a 
iater dale so that the accused may haie time to consider whether he wishes further to 
examine the witnesses for the prosecution On the adjourned date the accused should 
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is after the charge is read over to him and before he is called upon to make his defence, 
still this section does not prohibit sudi cross-examination (under sec. 252) before the 
charge is framed — Sagal, 21 Cal. 642. An opportunity should be given to the accused, if 
lie so desires, to cross-examine the prosecution witnesses even before the charge is 
framed — Ashirbad v. A/a;M, 8 838. 

(2) After frame of charge (sec. 256) : — ^The fact that the accused has cross-examined 
the witnesses for the prosecution before the charge is framed, does not deprive him of 
the right given him by this section of recalling and cross-examining those witnesses after 
the charge is framed — Zamunia v. Ram Tahal, 27 Cal. 370 (372); Inder v. Brown, 37 
Cal, 236 ( 238); NHkanla, 20 Cal. 469; Sagal. 21 Cal. 642; Nga Pya, 14 Cr.L.J. 388. 

6 BurL.T. 67; 2 Bom.L.R. 542. In trials of warrant cases it is when a 

charge-sheet is drawn up, and not before, that the accused is for the first time informed 
as to the offences that have appeared from the etndence to have been committed by him 
and hence it is only right that after a charge is framed the accused should in warrant 
cases be given an opportunity ol a further cross-examination expressly directed to the 
charge, although the prosecution witnesses were already cross-examined before the frame 
of charge— CAi«/amo«, 35 Cal. 243 (258); Zamin, 1933 Cr.C 277, 142 IC. 752. A.IR. 
1933 Rang. 29, Ind. Rul. 1933 Rang. 52, 34 Cr.L.J. 468. Even when the prosecution 
witnesses were cross-examined by the accused before frame of charge on the under- 
standing that the accused would riot require those witnesses to be recalled for further 
cross-examination after the charge, still the Magistrate cannot refuse the application 
of the accused to recall and cross-examine those witnesses after the charge is framed— 
Kohl Chose v. Kasimuddi, 6 C.\VJ4. 424. Where the stresses for the prosecution 
were cross-examined by the pleader for the accused before the frame of charge, and the 
pleader then stated that he no longer required their attendance, but after the framing 
of the charge the pleader for the accused wanted to further cross-examine the witnesses, 
held that under sec. 256, the accused was entitled to do so — Ramckandra, S Pat. 110, 

7 P.L.T. 304, 27 Cr.LJ. 499. 

(3) The accused has a third chance of cross-examination under sec. 257. See 
Note 846 under that section. 

837, According to the plain language of thk section, the accused has a right to 
have the witnesses for the prosecution recalled and cross-examined after the frame of 
cliarge— Copa/ Shetkh, 7 C.L J. 240; Talluri Venkayya, 4 Mad. 130; Titu Sahu, 1 P L T. 
652, 57 IC, 454, 21 Cr.LJ. 630; Mohan Singh. 24 Cr.L.J. 371, 1923 P.W.R. 9; and the 
Magistrate is not justified in refusing to recall the prosecution witnesses for cross- 
examination, specially when the accused had not cross-examined any witnesses before 
the frame of charge — Ramyad, 5 P.LJ. 94, 21 CrLJ. 814. It is the duty of the 
Magistrate to recall prosecution witnesses for cross-examination if the accused so 
demands after the charge is framed — Amin Chand v. King-Emp., 12 P.R 1907 Cr., 
32 P.W.R, 1907 Cf.p 6 CrL.J. 339, 45 PLR 1908. See also Har Kishan Das v. 
Emp., AIR. 1937 All 127, 38 CrXJ. 361. 1937 A.LR. 166, 167 I.C. 236. 1936 
AW.R. 1273, for the meaning of the word “recall'’. 'The accused has a right to have 
the prosecution witnesses recalled for cross-examination after the frame of charge, 
even though before the frame of charge he had professed to take no part in the trial 
and had refused to cross-examine the witnesses— Ram, 32 P.L.R. 13, 32 Cr.LJ- 
1202 (1203), 134 I C. 580, AIR. 1931 Lah. 186. 1931 Cr.C. 306, Ind. Rul. 1931 Lah. 
964 Where there are several accused, each of the accused should be given an opportunity 
to cross-examine. A Magistrate cannot refuse to allow the further cross-examination 
of the witnesses for the prosecution by one of the accused, on the ground that they had 
been cross-examined by another — Lata Ram, 11 C.W N. cxl. But where the accused were 
represented by several different lawyers and one of these lawjcrs led the cross-cxaminn- 
tion and others helped him in suggesting questions to be asked, held that all the accused 
had the opportunity to cross-examine the prosecution witnesses and if no questions' 
were asked on behalf of some of the accused the only conclusion that can reasonably 
be drawn from the drcumstances would be that they did not w-ant to ask them any 
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Inda Rai v. Broicn, 37 Cal 236 (238). See also Arumueam. (1911) 2 M.WN. 192, 
12 Cr.LJ. 518. l\'herc the charges are complicated and the accused are ignorant persons, 
they should not be called upon to cross-examine the witnesses immediately after the 
charge is framed, but a reasonable tune should be given to them to get proper legal 
advice and to engage a pleader before they are called upon to cross-examine the prose- 
cution witnesses— Rengasanii Padayacki, 16 CriJ 786. This is now made clear by 
the addition of the words "at the commcnccnient of the nc.\t hearing of the case ” This 
amendment pro\ndcs that the accused may be asked whether they wish to cross-examine 
the prosecution witnesses on a date subsequent to that upon which they are called upon 
to plead to the charge. It is intended to gi\e the accused person an interx’al of time 
to think out the lines of their defence before they are called upon to inform the Court 
how they intend to proceed. Omission of this new procedure is not an irregularity 
which xntiates the whole tnal unless the accused is prejudiced in his evidence. Never- 
theless the Legislature has conferred upon an accused person the privilege that ordi- 
narily after being charged with an offence, he shall have a period of not less than 
twenty-four hours to cons'dcr Uie method in which he will meet the charge, it is 
difficult to say that he has not been prejudiced if the Magistrate, without assigning 
any reason for departing from the normal procedure and probably because he over- 
looked or was unaware of the change in the bw has not allowed him that privi- 
lege— Pftumen. 88 I.C. 518, AIR. 1925 Lah 339. 7 LahLJ 114, 26 PLR 460, 
26 CrL.J. 1153 It is the mtentton ol the Legislature that sufficient time should 
be given to the accused to consider whether he wishes to cross-examine any of 
the prosecution witnesses after the framing of the charge, and it is only in special 
cases that the Magistrate can require him to state foTihtciih if he so wishes— Row 
Chandra. 93 1C. 953. AIR. 1926 Pat 214. 5 Pat 110, 27 CrLJ 499 VSTiere the 
accused staled that his pleader was absent as he was engaged in another Court, and the 
accused applied to the Maeistrate to adjovm the heanng, but the Magistrate refused 
the application on the ground (Iiat it was his usual practice to proceed forthiWth with 
the cross-Mamination, Md that it was not a cogent or adequate reason for not adjourn* 
ing the hearing, and the Magistrate committed an illegality which \ntiated the tnal— 
Lakskmart, 53 Bom 578, 1929' CrC 130 (132). AIR 1929 Bom 309. 31 BomLR. 593 
But where the Magistrate allowed only one day’s adjoumircnt after charge was framed, 
with the result that the defence Counsel did not appear in the case, held that it was 
by no means incumbent on the Court to give a longer adjournment in the case which 
was a petty one — Bkanuarstitg/i v. Sukkiamsingh, 41 CrL.J 585 (586) 

If on the adjourned date the accused is unable to cross-examine the witnesses on 
the ground that he had not been furnished with copies of their statements, he is entitled 
to have the witnesses recalled again for cross-examination, or to cite them as his defence 
witnesscs-C/iinf Ram.32PLR 13. 32 CrLJ 1202 (1203), 134 1 C. 580. A.I.R. 1931 
Lah. 186. 1931 Cr.C, 305, Ind. Rul 1931 Lah 964. 

“Forthuith’ — Recording reasons — IVherc the accused is represented by a pleader 
from the outset, he may generally be asked forthwith under this section if he wishes to 
cross examine, for the simple reason that the accused wall not be prejudiced, and it is 
convenient to arrange a date for the subseqqucnt attendance of the prosecution witnesses 
before they disperse. If, however, be is asked forthwith, with a new to recalling the 
witnesses forthwith, fuller reasons will be required, because it is usually convenient for 
the accused to have an intersm! in which to study the deposition already on record, and 
discover materials for the cross-examination of the witnesses. If an accused is not repre- 
sented by a pleader, reason must be shown for not postponing the question to the next 
hearing by which time he can have consulted a pleader. tMiere the accused who was 
not represented by a pleader ixas required forthwith to state if he wished to cross- 
examine, and the Magistrate did not record his reasons, held that this was an lUegality 
vitiating tlie tnal. and not a mere irregubrity curable by sec 537 — Raju Aeheni, 50 
Mad. 740, SI ML.J. 6S7. 28 Cr.LJ 12 (13); Ramehandta. 93 I C 963. 5 Pat. 110. 
A.I.R. 1926 Pat 214, 27 Cr.LJ. 499. But see Janaidhanam. 32 CrLJ. 221, 129 I.a 
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be asked ^\hethe^ he wishes to cross-examine tlie prosecution witnesses and there is 
nothing why it should be considered that the proceedings on the adjourned date are not 
a "hearing” merely because no other action is to be taken on that date — Bliajja v. Emp., 
A.I.R 1939 All. 238, 1939 A LJ. 81, 181 1 C 537, 40 Cr.L.J 549, 1939 A.W.R. (H.C.) 1. 
Under this section, it is the duty of the Magistrate, after a charge has been framed, 
to require the accused to state whether he desires to cross-examine the prosecution 
witnesses already examined — Zamunta v. Rant Tahal, 27 Cal. 370. Omission on the 
part of the Magistrate to ask the aaaised whether he wishes to recall any witnesses for 
cross-examination will invalidate the conviction (even though the accused had to some 
extent cross-examined them before frame of charge), and the case will be retried from 
the point of framing the charge — Moola, 1914 P.R. 11, 16 Cr.L.J. 146 (147); Mohan 
Singh. 24 Cr.L.J 371, AI.R 1924 Lah. 215; Phuman. 88 IC 518, 7 1-ahL.J. 114, 
AI.R. 1925 Lah. 339, 26 Cr.L.J. 1158; Girdkan, 31 CrLJ. 705, 124 I.C. 619, A.IR. 
1930 Nag. 255; Muthiah. 33 CrLJ. 738, 139 IC. 203, A.IR 1932 Mad. 559, 1932 
Cr.C. 589, 1932 M W.N. 857, Ind. Rub 1932 Mad. 641, 37 ML.W 134; Raju Achari. 
28 CrLJ. 12, 99 I.C. 44, 24 MLW. 649, 51 MLJ. 687, A.I.R 1927 Mad. 78, 38 M.L.T. 
141. 50 Mad. 740; Ntsar Ahmad v. Emp .AIR. 1939 Pat. 172, 40 Cr.L.J. 419, 180 I C. 
839, 1939 P.W N. 832, 19 P LT. 845 But it has also been laid down that the provisions 
of sec 256 are merely directory, and are not provisions relating to the mode of trial, 
but only lay down a rule of procedure, and, therefore, a non-compliance of these provi- 
sions is no more than an irregularity in procedure which can be cured by sec. 637, 
Cr. P. C.—Cokar<m, 9 O.W.N. 334, 1932 CrC. 405. 137 I.C. 684, 33 Cr.L J. 506, A.I.R. 
1932 Oudh 242, following Chhajju. A I.R. 1927 All. 217, 99 I.C. 1029, 28 Cr.LJ. 
229, 49 AU. 316 and Gasifi, A.I R. 1926 Lah. 155, 93 I.C, 72, 27 Cr.UJ. 408. 6 Lah. 
554. See also Ckonshamdas. 35 CrLJ. 516, 147 I.C. 802, AI.R. 1933 Smd 135. The 
right of cross-examination is a very important right. It will be extremely difficult to 
say that where the witnesses for the prosecution already examined are not offered for 
cross-examination after the framing of the charge, the accused has not thereby suffered 
any substantial inj'ury in the course of the trial No hard and fast rule can be laid 
do^Tn in this respect because the answer to the question as to whether the accused has 
been prejudiced will be different according to the varying posture of each case— R«« 
Sundar, 31 Cr.L.J. 14, 120 I.C. 208. A.I.R. 1929 All. 901. In Munian Cketly. 16 
CrL.J. 5 (Mad ), however, where the accused had fully cross-examined the prosecution 
witnesses before the frame of charge, the omission to ask was held to be a mere irre- 
gularity which did not prej’udice the accused. 

It makes no difference to the accused whether the question is put to him on the 
date the charge is framed or on the next date when the witnesses for the prosecution 
are present and when in fact they are cross-examined — Hafiz Mohd., AI.R. 1938 AH. 
319, 1936 AL.J. 274. 1936 A.WJ? (HC) 375, 1935 CrC. 476, 162 IC. 758, 1936 
A.L.R. 470, 37 Cr.LJ. 710. 

It is incumbent on a Magistrate to make a record of the question and answer 
which are prescribed by sec. 256 (1), Cr. P. C. Moreover, when an answer has been 
received that the accused desires to cross-examine the witnesses for the prosecution 
whose evidence has been taken, the section proceeds to say that the witnesses named 
sS'Ould be recalled. The use of the woid "rtcaU” dots not merely mean that the chapraa 
should call their names. It means that if the witnesses are not present the Magistrate 
slio'jld issue process to ensure their attendance — Har Kishan Das v. Emp., A.IR. 1937 
All. 127, 38 Cr.L.J. 361, 1937 A.L.R. 166, 167 I.C. 236. 1936 A.\V.R. 1273. 

CTOss-fxamination on a subseijuent date : — A Magistrate cannot insist on the prose- . 
culion witnesses being cross-examined by the accused immediately, whether they ivish 
it or not—Ttrlok. 50 All. 71, 25 AXJ. 749, 28 Cr.L.J. 792 Where the accused were 
asked at the lime of framing the charge whether they would call any of the prosecution 
witnesses for cross-examination, but they could not at that time make any answer, but 
on a subsequent day they applied for recalling some pro«ecution witnesses for cross- 
examination. held that the accused were entitled to have those witnesses summoned— 
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witnesses and then frame a charee-shcct before he has c'tamined all those witnesses. If 
he adopts the latter course and certam witnesses icmam from the list who have not 
been examined then those willnesses are the remaining witnesses under sec 256 (1), 
Cr. P. C., and the complainant has a right to produce them after the cross-examination 
of those witnesses who have been prenouUy examined But if the Magistrate has 
examined all the witnesses for the prosecution in the hst under see. 252 (2), Cr. P. C, 
and has then framed a charge-sheet, there are no witnesses remaining who could come 
under the description in sec. 256 (1), Cr P C. Hence, after this stage, the com- 
plainant cannot claim to produce an entirely new witness— Rug/iMfur Sahat v. irofi 
Husain Khan. A I R. 1937 All. 189. 38 Cr L J. 394. 167 I C. 522, 1937 A L.R 205, 
1935 A.LJ. 1115. 1933 AIVR (HC) 886, not following Percy Henry Burn, supra. 
See also Hajari Tika Ladht v. Emp. and Silal v. Dalganjan in Note S24 

The same High Court has, howe\-er, laid down that there is no prohibition in law 
against the admission of relevant and admissible etidence for proving an offence after a 
certain stage in the trial It is quite clear that ec-ery Court has got inherent power to 
allow rele\ant eNndence to be produced by any party at any stage of the trial If such 
ctridence is allowed to be produced by the prosecution all that the accused can urge is 
that he should be given a full opportunity of rebutting it Therefore, there is nothing 
illegal or irregular in the fact that the hfagistrate allows certain doruments to be 
produced while the prosecution witnesses are being cross-exanuned by the defence. 
Even if it is assumed for the purpose of argument that the admission of the docvments 
at that stage is an irregularity, sec 537. Cr. P. C . would cure it as there is obviously 
ample opportunity for rebutting the evidence by the defence — Lala v Emp., 40 CrLJ. 
145. 178 IC 894. AIR 1938 All 637, 1938 A.LJ 1010, ILR 1938 All. 968, 1937 
A.W.R, <HC) 638, 1938 A CrC. 103. 

840, Expenses:— This section gives the accused an absolute right to recall 
witnesses for cross-examination at the expenses of the Government, and it is not open 
to the hfagistrate to order the accused to pay costs for recalling those witnesses — Taqi, 
22 CrLJ 112 (Lah.)s Ram Chandra. 5 Pat 110. 27 CrLJ. 499. Radkokishan v. 
Ramhhkna. 7 NLJ 57. 25 CrLJ. 9J2j Amin Chand, 1907 PR. 12. 6 CrLJ. 339j 
Bridhichand v Lakhmiehand. 8 NLR 65. 13 CrLJ 554 Where a Magistrate refused 
to summon a witness for the prosecution except on pa>'ment of fees for his attendance, 
on the ground that the accused had declined to cross-oamine that witness when he had 
the opportunity, held that the refusal was illegal-— /stem v Kali Kumar. 4 C W N. 351. 
WTiere in order to suit the convenience of the Court or for reasons connected with the 
discharge of other public business, the witnesses for the prosecution are allowed to Iea%*e 
before the charge has been framed or before the right conferred by sec 256 has been 
exercised by the accused, they must be required to attend again, and ordinanlv any 
expenses incurred on this score should be paid by the Gos'emment There is nothing 
in this chapter which enables the Magistrate to demand ewn from a complainant the 
expenses to be incurred bv his witnesses — Bridhichand v Lakhmiehand, 8 N.L.R 65, 
12 Cr.LJ. 554? Amirthathammal v. Rainaswami Padavaehi, 1933 MWN. 1266. If, 
howcN-er, the complaint is a pnvate one (eg., for an offence of using false trade mark) 
and the prosecution is not carried on by or under the orders or with the sanction of 
the Government and is bailable, and it does not appear that the prosecution is directly 
in the interests of public justice, then the complainant may be ordered to pay the 
expenses of the witnesses The question as to whether the complainant or the Gos'em- 
ment should pay the expenses is to be decided by the Magistrate. But in no case can 
the accused be compelled Co pay the expOTses of the witnesses for the pro«enition 
whom he wishes to cross-exanune under sec 256 Under this section, the right of 
the accused to cross-examine is absolute— RiidAoH*hcn v Ramkishen, 7 N LJ. 57, 
25 CrLJ 912.ArR. 1924 Nag 114; Rarrrchmtdra. 27 Cr.LJ. 499. A.J.R. 192S Pat. 214. 

5 Pat. 110, 93 I C 963 The Lahore High Court has. however, held that if the accused, 
after the framing of the charge, applies for recall of the prosecution witnesses for further 
cross-examination, the Magistrate should call those witnesses cither tt the expense of 
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74. A I R. 1930 Mad. 977, 1930 M.WJI. 985, Ind. Rul. 1931 Mad.-218. 1930 Cr.C. 1193 
VT'here Roju Achari's case was distmgiutshed and Nisar Ahmad v. Emp., A.I.R. 1939 PaL 
172, 40 Cr.LJ. 419, 180 IC. 839, 1938 P.WJJ. 832, 19 P.L.T. 845 where it has been 
laid down that the Magistrate’s failure to give his reasons in writing ‘does not amount 
to anjlhing more than an irregularity which is curable under section 537, Cr. P. C. 
^Vhere the accused take no part in the proceedings of the Court, it will be presumed 
that the provisions of sec 256 were complied with by the Magistrate, even if there is 
nothing on the record to show that the accused were specifically asked whether they 
wished to cross-examine the prosecution mtnesse^—Sachehidanand, 32 Cr.L.J. 330, 
129 I C. 166, 7 O.W.N. 1048, A.I.R. 1931 Oudh 73, Ind. Rul. 1931 Oudh 86, 1931 CrC. 
129. The Allahabad High Court, however, holds that the failure of the Magistrate to 
strictly follow these provirions amounts to no more than an irregularity in procedure. 
Thus, the witnesses for the prosecution were examined on the 10th May, and cross- 
examined on the same day, and the accused also made their statements on the same 
day. On that day the accused were not represented by co’jnsel. The hfagistrate did 
not record any reasons for requiring the accused to cross-examine the prosecution 
witnesses on the same day. There was a subsequent hearing on 19th May, on which 
the accused were represented by counsel, but no application \vas made on behalf of the 
accused to resummon the prosecution witnesses, held that this showed that the accused 
had not been prejudiced by having been required by the Magistrate to cross-examine 
the prosecution witnesses on the 10th May, and ojnsequenlly, the trial was not illegal, 
although the Magistrate did not record reasons— CAiia;/w, 49 All. 316, 25 A.L.J. 111, 
28 Cr.L J. 229. The Lahore and Bombay High Courts are also of opinion that omission 
by the Magistrate to record his reasons for requiring the atcused to forthwith cross- 
examine the prosecution witnesses, does not render the trial illegal, if it has not caused 
any prejudice to the accused— CAosiri. 6 Lah. 554, 27 Cr.L J. 408; Vtskram, 32 Bom.L R. 
596. 31 CrLJ. 743 

If summons-case is tried as a tvarrant case Where an inquiry commenced as a 
warrant case and the accused curtailed their cross-examination of prosecution witnesses 
under the impression that they would have a further opportunity of cross-examining 
them, but no offence triable as a warrant case having been disclosed, the Magistrate 
closed the case and convicted the accused as in a summon case, it was held that it was 
the duty of the Magistrate to allow the accused an opportunity of completing the cross- 
examination before disposing of the cax—Appavu. 16 Cr.L.J. 250 (251) (Mad.). 

Similarly, where a Mapstrate while trying a summons case and a warrant case in 
one trial under the warrant-case procedure, dismissed the complaint in respect of the 
warrant case and proceeded with the complaint in respect of the summons case, and, on 
being requested by the accused to recall the prosecution witnesses for their further cross- 
examination, refused to do so, it was held that the refusal was illegal and the accused 
must certainly have been prejudiced by the same. The privilege conferred by this 
section Is a substantial one, and when denied it Is for the prosecution to shew that there 
was no prejudice— Sobfianadri, 39 Mad 503. 16 Cr.L.J. 540 

Sec Notes 786 and 820. 

838. ‘Any remaining witnesses*; — ^The words "any remaining witnesses" 
do not refer only to those witnesses who have been named by the complainant under 
sec. 252 ( 2)! these words are wide enough to include any witness who according to the 
prosefuJicin is able to support its case though he has not been summoned, provided he is 
not sprung upon the defence all on a sudden and sufficient opportunity is given to the 
accused to prepare for the cross-examination of such witness — Percy Henry Burn, 11 
BontLR. 1153. 10 Cr.LJ. 530, 4 I C. 268. See also AH Sher v. Mir Mahomed. 26 
Cr.L.J. 938. 87 I.C. 110, A.I.R. 1925 Sind 315, where it has been laid down that where 
the remaining Vitncsscs are not in attendance the comphinant has no right to insist on 
their examination for whose evidence a postponement would be ncccssar)*. 

Under sec 232 (2), Cr. P. C., the complainant is required to give in a list of 
prosecution wiinesscs. Under sec. 254, Cr. P. C, the Magistrate may examine all those 
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removed or suspended from practice under dause 8 of the Letters Patent, whereupon 
one of them proposed to file a written statement, held that the proceedings under clause 
8 of the Letters Patent were not of a cttminal nature, that the rules of procedure of a 
criminal tnal such as the filing of a written statement under sec. 256 (2), Cr. P. Code 
were not applicable to them, and that the respondent's written statement could not, 
therefore, be received — Abdul Rashid, 4 Lah 271. 

A written statement filed by the accused cannot take the place of the examination 
of the accused which is imperative under sec 342 See Notes 980 under sec. 342. 

842A. Argument: — A Court is bound to hear arguments, if offered, in every 
criminal trial or proceeding— Bai; S'ath. 25 Cr.L J 1380, 83 I C. 340, A.I.R 1925 Oudh 
228, 27 O C. 323 So long as he is not guilty of unnecessary repetition or of irrelevant 
arguments a Counsel is entitled to present his client's case as he thinks best and it is 
no ground for a Judge to decline to hear him or to cut short his argument merely 
because he is e.xpeclcd by Superior Courts to turn out a certain amount of work within 
a fixed Umn— Muhammad Bakhsh. 29 CrLJ. 279, 107 IC 763, AIR. 1928 Lah. 319. 

The practice of receiving from the pleaders of the parties notes of argument after 
a case has been heard is most reprehensible and must be discontinued Where there is 
no indication that after the additional notes of written argument were put in by the 
prosecution, the defence had an opportunity of replying to the points raised therein, 
the Inal was invabdated — JogcudraNclhv Rabtndra Nctk, 40 C.W N 863 

257. (1) If the accused, after he has entered upon his 
ProMss lor compelling defence, applies to the Magistrate to issue 
production of evidence at any process for compelling the attendance 
instance of accused ^vitness for the purpose of examina- 

tion or cross-examination, or the production of any document or 
other thing, the Magistrate sbnIJ issue such process unJess he 
considers that such application should be refused on the ground 
that it is made for the purpose of vexation or delay or for de- 
feating the ends of justice. Such ground shall be recorded by 
him in writing : 

Provided that, when the accused ha**, cross-examined or had 
the opportunity of cross-examining any \ itness after the charge 
is framed, the attendance of such witness shall not be compelled 
under this section, unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. 

(2) The Magistrate may, before summoning any witness 
on such application, require that his reasonable expenses incurred 
in attending for the purposes of the trial be deposited in Court. 

843. Issue of process: — The language of this section is imperative A 
Magistrate has no discretion to refuse to issue process to compel the attendance of any 
witness unless he considers that the application should be refused on the ground speafied 
in this section, viz . that the name of that witness has been entered for the purpose of 
vexation, etc— Piirs/iof/ain. 26 Bom 418 See also BA««fJttari, 32 Cr L J U76.131IC 
476. 8 OWN 791, AIR 1931 Oudh 386, 1931 CrC 818. Ind Ru\ 1931 Oadh SSO 
Every witness named in the list must be dealt with indmdually The Magistrate cannot 
arbitranly limit the number of witnesses to be examined- pMrsfco/tam. supra 'Thus, 
where the accused put in a list of 72 witnesses, and the Magistrate ordered him to rite 
only 12 of them, it was held that the Magistrate’s order was arbitrary and illegal He 
should have based his refusal in regard to any particutar witness on the greand men- 
tioned in this section — A’orojawa. 31 Afad 131. 


Cr— 29 
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the Government or at the expense of the accused, hut he cannot demand the e.xpenses 
from the complainant — Fah Muhammad v Nabu, 29 Cr.L.J. 20 (21), 106 IC. 436, 
A I.R. 1928 Lah 175, 9 A I Cr.R. 2^} Abdul Majtd v. Mehr Chand, infra. 

An order directing the complainant to pay costs to the accused for non-production 
of the prosecution witnesses for their cross-examination under this section is illegal— 
Abdul Majid v. Mekr Chand, 30 Cr.LJ. 664, 116 I C 710, A.I.R. 1929 Lah 756, Ind. 
Rul. 1929 Lah. 566, following Amin Chand, 12 P.R 1907 (Cr.), 32 P.W.R. 1907 (Cr.), 
6 Cr.L J 339, 45 P.L R 1908 and Fatz v. Nabu. 29 Cr.L.J. 20, A.I.R. I92S Lah. 175, 
106 I C. 436. 

841. Defence: — After the cross-examination is over, the accused should be 
called upon to enter upon his defence It is not a proper procedure to call upon the 
accused to enter upon his defence before he has cross-examined the witnesses for the 
prosecution — Bridhichand v. Lakhmichand, 8 N.L,R. 65, 13 Cr.L J. 554. It is improper 
for a Magistrate to require the person accused to summon his witnesses in defence until 
it has been ascertained whether further cross-examination of the witnesses for the 
prosec-ation is necessary— B/ia7;a v. Emp.. A.I.R. 1939 All 283 (284), 40 CrL.J. 549, 
1939 A L. J. 81, 181 I C 537. The accused cannot be called upon to produce witnesses 
until the case for the prosecution has been completed Sec, 256, Cr. P. C , makes it 
clear that the accused shall be called upon to enter upon his defence and produce his 
evidence after the case for the prosecution is over. From the very terms of sec. 342, 
Cr, P. C , it is also clear that the Court must examine the accused at the end of the 
case for the prosecution and before he is called upon for his defence. The accused Is, 
therefore, not bound to summon his witnesses or to produce them until he himself has 
been examined— Fewe Kdi v. Emp, 41 CrLJ. 267 (269. 270), AIR. 1940 Pat. 29$, 
18S I.C. 227, 1940 P \V N. 243. Stnctly speaking, the accused cannot be called upon 
to enter into his defence until all the prosecution witnesses have been exhausted, and 
till then under the law the Magistrate cannot ask the accused to file the list of his defence 
witnesses— /s/iar S-ngh v. Sfiama Dusadh, 38 Cr.L.J. 484 (487). 167 I.C. 881, 17 PX.T. 
627, A I R. 1937 Pat 131, 3 B R. 379, 9 R P 449. Therefore, the Magistrate acts illegally 
in ordering further cross-examination of the prosecution witnesses and the production of 
the defence evidence on the same day. He should fix a date for further cross-examination 
of the prosecution witnesses and when that is done or waived he should give another date 
to the accused for production of his defence witnesses He is consequently bound to send 
for the defence witnesses of the accused under sec. 257, Cr. P. C., and cannot strike out 
the defence of the accused merely because the accused has not asked him to summon 
his witnesses for the day on which the accused has to further cross-examine the 
prosecution witnesses— Abdul GhaJuT v. Emp . 41 Cr.LJ. 590, IBS I.C. 419, A.I.R 1940 
Pesh. 9. So also, the practice of examining the witnesses for the prosecution, after the 
defence is closed, to bolster up the prosecution if it appeared that the evidence was 
prejudicial, is highly deprecated — Radhamadhab, 15 C.WN. 414 (416). 

If the accused is not called upon to enter upon his defence and produce his evidence, 
Ihe proceedings are liable to be quashed— CAarag Din, 22 S.LR. 41, 28 Cr.LJ. 425. 

Adjournment for defence : — According to the provisions of secs. 256 and 257, the 
accused is entitled as a matter of nght to ask for an adjournment, after a charge has 
been framed against him, to enable him to adduce evidence in support of his defence — 
Emtaz Alt v. Jagat, 1 C.W.N. 313 (314). WTiere a trial is commenced as a warrant 
case, it should be concluded by the procedure laid down in this chapter for warrant 
cases; and the Magistrate acts illcgafly in concluding the trial as a summons case and 
conviaing the accused, without gising him an opportunity to have his witnesses produced 
by giving him the adjournment asked for — Munshi Tell, 2 P.L.T. 482, 22 CrX-J. 683, 

63 I.C. 619 (620). 

842. Sub'section (2) — Written Statement: — UTierc certain legal practi- 
tioners were conNdeted under sec. 17 (1) of the Criminal Law Amendment Art, XIV of 
lf>08. for being members of an Association called the "National V’oluntcers* Association" 
■(which was declared by the Cos'cmmcnt to be an unbwful association), and were 
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is made for the purpose of %'exation or delay, the accused is entitled to liave the 
prosecution witnesses summoned for cross-exanunation— Afennio/ian v. Bankm, 51 Cal. 
1044 (1047), 26 Cr.LJ. 3S4; Zamm, 34 CrXJ. 468, 142 I C. 752. A.I.R. 1937 Rang. 
29, 1933 CrC. 277, Ind. Rul. 1933 Rang. 52, and the Magistrate cannot refuse to 
summon the witnesses merely on the ground that tlie accused had fully cross-examined 
them or had opportunity of cross-examining them before the framing of charge — Sreenatk, 
4 C.\V2^. 241; Isivar v. A'afi Kumar, 4 C.WN. 351. 

The proviso to sub-scc. (1) is to the effect that when an accused has aoss-examined 
or had the opportunity of cross-examining any witnesses after the charge has been 
framed, such witnesses shall not ordinarily be summoned, unless the Magistrate is 
satisfied that it is necessary for the ends of justice. But there is no such restriction on 
examination of those witnesses, if they are presfnt in Court — Ram Chandra, 28 N.L.R. 
254, 1932 CrC 746, 33 Cr.LJ 940, 140 I C. 117, A.I.R 1932 Nag. 137, Ind. Rul. 1932 
Nag 133. The witnesses shall not ordinanly be re-summoned. The mere fact that it 
miiht have been pxiESible from a cross-examination of the prosecution witnesses to have 
extracted from them something which might have been of advantage to the accused, is 
not a sufficient ground to enable the Magistrate to recall those witnesses; it must appear 
that there teas to be obtained from the witnesses sought to be cross-examined, something 
which would have matenally affected the result of the trial The onus is on the accjsed 
to establish that position — A}o htian, 6 P L T $26, 27 Cr.L.J, 353 (355, 356) Under 
the pros iso, jt is for the applicant to satisfy the Magistrate that it is necessary for the 
ends of justice that his applicatioii for compelling the attendance of a witness should 
be granted Tlie mere fact that the counsel was ill on the previous occasion and could 
not cross-examine tlie witness is not a sufficient ground. It is necessary to show that 
there were definite matters of importance on which the witness ought to be cross- 
wamined on behalf of the applicant— A/o Mian, supra 

“Afler he has entered upon hh defenee” -—It is only alter the accused has entered 
upon his defence that the Magistrate can m his discretion under sec 257 refuse the 
application of the accused to resummon prosecution witnesses, on the ground that it 
IS mada for the purpose of vexation or delay or for defeating the ends of justice. The 
Magistrate cannot refuse the application made by the accused under sec ^6 before he 
enters on his defence — Zamunia v. Ram Tahal, 27 Cal 370 (372) 

845. Summoning and examinalicn of defence witnesses: — A Magis- 
trate cannot refuse to examine a defence w ness who is present in Court, if he is 
requested by the accused to do so — Nagat. 4 I.cmLR. 461. Though it is competent for 
a Magistrate to decline to summon witnesses for the defence under this section, it is not 
competent for him to refuse to examine the defence witnesses, on the ground that their 
evidence is unnecessary — Sanbasap(>a, 14 BomLR. 360, 13 CrLJ 423 If a witness 
is unable to attend llic Court owing to illness, and he appears to be an important witness, 
the Magistrate sliould ascertain whether it will be possible for that wntness to attend 
the Court withm a reasonable tune; and if not, then his evidence should be taken on 
commission — Jamuna S.ngh, 3 Pat 591 (594), 26 CrLJ. 1255 Ordinarily it is the 
duty of the Court to summon defence witnesses un'ess it finds that the accused is 
summoning them for the purpose of \exation or delay — Ishar Sinjjft v Shama Dusadh, 
38 CrLJ 484 (485), 167 IC 881, 17 PLT 627. AIR 1937 PaL 131, 3 BR 379. 

9 RP. 419 Where the Magistrate finds that the accused has given a long list of 
witnesses to defeat or delay the ends of justice, he may decline to compel their 
attendance — Sayad Jlab'.b, 30 Cr.LJ. 814, 117 IC. 667, AIR. 1939 Lah. 23; Si/oft 
V Da\gan)an, 12 L.LJ. 15, 14 CrLJ 682 (683). But the Magistrate can refu'e 
to summon them only on the ground that they have been included in the list for 
the purpose of \cxalion. delay, etc He cannot refuse to summon them merely 
because their number is very large. Nor can he arbitrarily hmit the rum- 
ber of witne«sfs to be sunrroned for the defence — flcltrisfcno, 5J All. 231. 1932 
Cr.C 150 (151), 33 CrLJ 528. 137 I.C 686, 1932 A.LJ. 39. A I.R. 1932 AIL 125, 
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Once the Magistrate has issued summons, he is bound to assist the accused in 
enfordng the attendance of the vritnesses. If the wtnesses do not obey the summons, the 
Magistrate cannot refuse to issue a second summons — Dhananjoy, 10 Cal. 931; Cohar, 
1884 P.R. 28; Sohara. 1922 PL.R. 5. 62 I.C 325, 22 Cr.LJ. 501; Md. Dirt. 1922 P.L.R. 
6, 62 I.C. 321, 22 Cr.LJ. 497j Muhammad Ditt, 9 CW.N. coexix; Amrit Mondal, 
1 P.L.T. 490, 55 I C. 608; Rohimuddi, 35 CaL 1093; Ramasioamy v. Ramlinga, 1932 
M.W.N. 1349. The Magistrate, once he has issued processes on the witness, is bound 
to follow up that process if the defence so desired, and to take all possible steps to 
secure the attendance of the witness with a view to his examination as a defence 
witness. The failure to follow the procedure indicated above vitiates the proceedmgs 
— Ramdhan Mondal v. Gnidhan Mondal, 42 C.W.N. 843. It is the duty of the Court 
to see that the summonses or warrants arc duly executed. If the witnesses do not 
attend, the accused can insist upon the Court to issue further process. "Where the 
witnesses cited by the accused failed to attend, and it appeared that the summonses 
ivere not duly executed, but the Magistrate preceded to give judgment remarking 
that It was the business of the accused to take suitable steps for bnnging his witnesses 
before the Court, held that the conviction of the accused was illegal and must be set 
aside — Bijoy, 19 A.LJ. 945, AIR. 1921 All. 142 When once a Court has issued a 
summons to a witness under this section and the witness fails to appear, it is not 
justified in dispensing with the evidence of the witness on the ground that at the 
most he would merely support the accused in hts statement—Softorff, 1922 P.L.R. 5, 
22 Cr.LJ. 501, 62 I.C. 325. When the Magistrate bad once issued the process, unless 
on subsequent scrutiny he finds that under sec. 257 he ought to have refused process, 
he is obliged to take every step in his power to compel the attendance of the witness 
subject to the provisions of sub*scc. (2) of sec 257— 32 CrL.J. 613, 130 IC 
799, A.I.R. 1931 Pat. 207, Ind. Rul. 1931 Pal. 207. 12 P.L.J. 372. 1931 Cr.C 528. 

The procedure of this section applies to summary trials, and the accused is entitled 
to have processes issued for compelling the attendance ol prosecution witnesses for 
cross-exandnaUott, when he is called upon to enter on his defence, if they have not been 
cross-examined before— 22 CrL.J. 271 (Cal.), 60 IC. 671. 

Section 257, Cr. P. C., governs the procedure to be followed in a case under set 110, 
Cr. P. Code— Tek Chand, A I.R 19^ All. €38. 1935 Cr.C. 643. 

844. Refusal to summon prosecution witnesses;— An absolute ri^t of 
cross-examination of the prosecution witness is not conferred by this section. The 
Magistrate can refuse to allow the accused to recall such witnesses for cross-e-xamlnation, 
if be considers that it is made for the purpose of vexation or delay or for defeating the 
ends of justice. But it lies upon the parly who thinks himself aggrieved to show that 
the ends of justice have been frustrated in consequence of the refusal to recall the 
prosecution witnesses for cross-examination— Wilkowfo, 20 Cal. 469. 

tVTicre the accused was given an opportunity under sec. 256 to cross-examine the 
prosecution witnesses, but he refused to do so. leaving no option for the Magistrate but 
to close the case, and after the case was closed the accused applied to cross-examine thfi 
prosecution witnesses, held that the accused's attitude was deliberately designed to harass 
the Court and that the Magistrate would be justified in refusing the application— 

Pao. 21 MLJ. 283 (F.B); Khuda Dakhsh. A I.R. 1936 Lah. 914. 17 Lah. 284. 33 
Cf.L.J. 21, 165 I.C. 909. 9 R.I.. 331. 1936 Cr.C 1023, 38 P.L.R. 630, distinguishing 
Chint Ram, A I.R. 1931 Lah. 186, 1931 Cr.C 306. 134 I.C 580, 32 CrJ>J. 1202. 32 
r.L.R. 13; So«w Kurmi v. Emp.39 CrUJ. 950. 177 I.C 697, 11 RP. 176, 5 BR 12. 
ALU. 1939 Pat. 21. Where the witnesses for the prosecution were subjected to a 
verj- lengthy and strict cross-examination before the framing of charge, the Magistrate 
was right in declining to resummon those witnesses, if he was of opinion that the 
application to rc'wmmon the witnesses was made for vexation, etc. — Gofirtd, Ratanbi 
930; yUlanta. 20 Cal 469; Ramsakat. 26 CrLJ. J627. 90 I C. 923, A.IR. 1926 Pat- 
139i Mohamad. 35 Crl-J. 95. 146 I C 580. A I.R 1933 Pat. 593. 1933 Cr.C. 1360; 
hut unless the Magistrate cons'dets that the application to resummon the witnesses 
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is mnde for the purpose of vexation or delay, the accused is entitled to have the 
prosecution \fitnesses summoned for cross-examination— Afonmo/wn v. Dankim, 51 Cal. 
1044 (1047), 26 Cr.L.J. 3S4; Zamin. 34 CriJ. 468, 142 IC. 752, A.I.R. 1937 Rang. 
29, 1933 Cr.C. 277, Ind Rul. 1933 Rang. 52, and the Magistrate cannot refuse to 
summon the vatnesses merely on the ground that the accused had fully cross-examined 
them or had opportunity of cross-examinmg them before tlie framing of charge — Sreenath, 
4 C.M'.N. 2415 Istvar v. Kali A’uBior, 4 C.WJM. 351. 

The proviso to sub-scc (1) is to the effect that s^hen an accused has cross-examined 
or had tlic opportunity of cross-examining any witnesses after the charge has been 
framed, such witnesses shall not ordinarily be summoned, unless the Magistrate is 
satisfied that it is necessary for the ends of justice. But there is no such restriction on 
examination of those witnesses, if they are preunt in Court — Ram Chandra, 28 N L.R. 
254. 1932 Cr.C. 745, 33 CrL J. 940, 140 I.C 117, A.I.R. 1932 Nag. 137, Ind. Rul 1932 
Nag. 133 The witnesses shall not ordinarily be re-summoned. The mere fact that it 
might have been possible from a cross-examination of the prosecution witnesses to have 
extracted from them something which might have been of advantage to the accused, is 
not a sufficient ground to enable the Magistrate to recall those w’ltnessess it must appear 
that there was to be obtained from the witnesses sought to be cross-exairaned, something 
which would have materially affected the result of the tnal The onus is on the accjsed 
to establish that position — Ajo Mian, 6 P.LT. 626, 27 Cr.L J. 353 (355, 356), Under 
the proiiso, it is for the applicant to satisfy the Magistrate that it is necessary for the 
ends of justice that his applicatioi^ for compelling the attendance of a witness should 
be granted. Hie mere fact that the counsel was ill on the previous occasion and could 
not cross-examine the witness is not a sufBcient ground It is necessary to show that 
there were definite matters of importance on which the witness ought to be cross- 
examined on behalf of the applicant — Ajo Mian, supra 

"AfUr he has entered upon his defence'' -—It is only after the accused has entered 
upon his defence that the Magistrate can m his discretion under sec 257 refuse the 
application of the accused to resummon prosecution witnesses, on the ground that it 
is mads for the purpose of vexation or delay or for defeating the ends of justice. The 
Magistrate cannot refuse the application made by the accused under sec. 256 before he 
enters on his defence — Zamunia v Ram Tahal, 21 Cal 370 ( 372) 

845. Summoning and examinalicn of defence witnesses: — A Magis- 
trate cannot refuse to examine a defence w ness who is present m Court, if he is 
requested by the accused to do so — Nagar. 4 Ha-i l r 461 Though it is competent for 
a Magistrate to decline to summon witnesses for the defence under this section, it is not 
competent for him to refuse to examine the defence witnesses, on the ground that their 
evidence is unnecessary — iVanbasappa, 14 BoniLR 360, 13 CrLJ. 423 ff a witness 
is unable to attend the Court owing to illness, and he appears to be an important witness, 
the Magistrate sJiouId ascertain whether it will be possible for that witness to attend 
the Court within a reasonable lime, and if not, then his evidence should be taken on 
commission — Jamuiia Singh, 3 Pat 591 (591), 26 CrLJ 1255 Ordinarily it is the 
duty of the Court to summon defence witnesses un'ess it finds that the accused is 
summoning them for the purpose of vexation or delay — Ishar Stngh v. Shama Dusadh, 
38 CrL.J 484 (485), 167 IC 881, 17 PLT 627, AIR. 1937 Pat. 131, 3 B R. 379, 

9 RP 449 Where the Magistrate finds that the accused has given a long list of 

V ilncsscs to defeat or delay the ends of jusLce. he may decline to compel their 
attendance — Sayad Habib, 30 CrLJ 814. 117 IC 667, A1.R. 1939 Lah. 23; Silab 

V Dalganjan. 12 LLJ 15, 14 CrL.J 682 (683). But the Manstrate can refu=e 
to surrmon them only rn the ground that they haxx been included in the list for 
the purpose of vexation, delas, etc. He cannot refu'e to summon them merely 
because their number is verj’ large Nor can he arbiiranl) hmit the num- 
ber of vitnes<rs to be summoned for the defence — Balkrishna. 51 A!!. 231, 1032 
Cr.C 150 (151), 33 CrLJ 528. 137 I.C 686. 1932 A.LJ 39. A IJL 1932 .AH. 125, 
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Ind Rul. 1932 All. 351; Yuiif. 27 CtlJ. 543, 93 I.C. 1039, A.I.R. 1926 Lak 451. See 
also Joty, A.I.R. 1934 Lah 136. It may be that the accused is not able to satisfy 
the Magistrate that witnesses named by him are definitely going to give evidence 
v^hich is material in the case, but that does not necessarily show that the application 
is made for the purpose of defeating the ends of justice — Suppaya Chettyar v. Karuppaya 
Pillay, A.I.R. 1937 Rang 528 (530). A Magistrate cannot refuse to summon witnesses 
cited by the accused on the ground that the accused is unable or refuses to pay the 
costs of the witnesses— Z)c6i Stngft. 24 Cr.L.J. 831, S PX.T. 112, 74 I.C. 863, A I.R. 1924 
Pat. 142; or on the ground that the Magistrate is of opinion that they vrill not be able 
tn give any reliable evidence one way or the other (without giving any reason for 
holding such opinion) — AnonMgflni, 12 Cr.L.J. 548, (1911) 2 MiYZ-N. 192; or on the 
ground that they are living at a great distance — Ayatvali, 45 M.L J. 305, 24 Cr.L.J. 840. 
AI.R. 1924 Mad 243, 1923 M.WN. 758. 18 ML.W. 899; or merely because the 
Magistrate thinks that no useful purpose will be served by summoning that witness— 
Canpat. 24 CrLJ. 686 (Lah.). Where, after a case on both sides having been closed, 
the Magistrate summoned a witness to give evidence, whereupon the accused prayed to 
have certain witnesses summoned to rebut evidence of the Court witness, held that 
the Magistrate was bound to summon such witnesses and could not refuse to do so on 
the ground that the accused has stated at the close of his case that he did not wish to 
e.xamine any more witnesses— Deefa Afafjton v. Sftco Dayal, 6 Cal. 714. 

When an accused has made an application for summoning witnesses the Magistrate 
must deal with the application and pass an order either granting the prayer or refusing 
h^Kundanlal, 36 CrLJ. 889 ( 890), 156 I.C. 258, A.I.R 1935 Sind 69, following 
Bhomar v Dteambar, 6 C.W.N 548 

If a Magistrate rejects the application for summoning the witnesses, he should 
specify his reasons for such refusal. If he fads to record the reasons, the conviction 
and sentence will be set aside— SreewatA, 4 C.WJd. 241; ^fonmohan v. Bankim. 51 Cal. 
1044 (1047); Sat Naram. 3 AIL 392; Debt Singh. 24 Cr.L.J. 831, 5 P.L.T. 112, 74 
I.C. 863, A I.R. 1924 Pat. 142; Ram Satan. Ind Rul. 1932 Lah 660; PnTUskt>tlam, 
26 Bom, 418; Narayana, 31 Mad 131; Bakhsha. 35 Cf.L J 396, 147 IC 398. A I.R. 
1933 Lah 1020, 1933 Cr.C. 1557. It is a sufficient record of reasons, if the Magistrate 
states facts which led him irresistibly to the conclusion that the application was for 
no other purpose than that of vexation or delay or defeating the ends of justice, 
although he does not say expressly that the application was made for that purpose 
— Wahid AH. II CWN. 789, 6 Cr.LJ 1. See also Natayana, 23 CrX.J. 401, 77 I.C. 
481, A I.R. 1925 Mad 106. Where a Magistrate rejects an application after recording 
on it "too late”, this is a sufficient compliance with this section, though the reason 
is irregularly recorded — KudruluUa, 39 Cal 781, 13 Cr.L.J. 218 

UTicre the Magistrate summoned the defence witnesses he must be presumed in 
have concluded tliat they arc not being produced by live accused for the purpose of 
vexation or delay, etc., and, therefore, he should hear them and in any case he must 
record his reasons for not hearing them m writing — Tek Chand, AIR. 1935 All. 633, 
1Q33 Cr.C. 643. 36 CrLJ. 1142. J57 IC. 413. 

The Magistrate as far as pos-siblc sho’jid allow the accused to select the order in 
which the defence witnesses are to appear — Mtna JafJat Beg v. Emp , A.IR. 1^® 
Ijih. 331 (356). 

A witness cannot refu'c to attend the Court when summoned and the roles of 
High Court have clearly laid down the fees to which an expert witness is entitled. The 
Court, therefore, diotild not hesitate in exercising its powers under the law, however 
highly pkeed n witness may be. An accused person should not be burdened with the 
costs of an expert, if his demand is uiwca'onablc. especially wlwn the Macistrate is 
enpo'iercd to enforce the attendance of the witness and to pay him his reasonable dues 
— r<ttshotnm Das, AIR 1936 !.ab 919, following Sn}ad Ifabib. AIR 1929 Lah 23, 
U7 IC C67, 30 Crl, J. RU; Ifabib v. Mehdi ttussain. 29 CrLJ. 459, 108 I C 907 and 
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Ram Narain, A.I.R. 1932 Lah. 481, 1932 Cr.C. 619, 139 IC. 508, 33 Cr.L.J 761, 33 
PL.R. 811. See also Chauthi Singh v. Emp., in Note 818. 

See Note 841. 

84G. Cross>esamination: — The accused in a warrant case has three oppor- 
tunities of cross-examining the prosecution mtnesses; once, under sec 252, before the 
charge is framed; secondly, under sec. 256 after the charge is framed; and under sec. 257, 
the accused is given the third opportunity of cross-examining the prosecution witnesses, 
unless the Magistrate decides that the application for cross-examination is vexatious— 
Ramyad, 5 P.LJ. 91, 21 CrL.J. 814; I'ansai, 46 Mad. 449 (463). Where an applica- 
tion for adjournment to enable the accused to cross-examine the prosecution-witnesses 
being refused by the Magistrate, the accused ated those witnesses on his own behalf as 
defence witnesses, and then proceeded to cross-examine them, but was disallowed by the 
Magistrate, it was held that the mere fact that the accused had been compelled to treat 
the prosecution witnesses as his own witnesses did not change their character, and that 
they were really proucuttan witnesses and summoned under sec. 257 for the purpose of 
cross-examination, and the Magistrate was wrong in refusing to allow their cross- 
exanunation — Shto Prakash v. Ratthns, 28 Cal 594, 1 C.W.N 19; Venku Reddt, 16 
L.W. 195, 23 Cr L J. 192, AIR. 1922 hfad 32 Once a summons has been issued upon 
the prosecution witnesses and they are before the Court it does not seem that there is 
any Jurisdiction in the Court to dictate to the accused the terms upon which the 
examination of the witnesses shall be conducted If the accused wishes to put questions 
in cross-examination the Magistrate is bound to allow It—Rameshwar, 29 CrLJ. 308, 
lOr I.C. 546. A.r.R. 1928 Pat 2S3. 

Where the prosecution witnesses could not be cross-examined owing to the defence 
Counsel being engaged in the Court of Sessions and an application for summoning them 
for cross-examination under this section was made and refused, held that the Magistrate 
acted hastily and unreasonably in the matter and that the accused should be given an 
opportunity to cross-examine them — Chamiu. 33 CrLJ 731, J38 IC 700, AIR 1933 
Nag 71. 1932 Cr C 34S, Ind Rut 1932 Nag 87 

Where an accused first obtained process for the attendance of a witness, but 
subsequently declined to examine him, whereupon the Court examined him as a Court- 
witness under sec. 540, it was held that the witness could not be treated as a defence 
witness, and that the accused had the right to cross-examine him—.l/ffhendra, 29 Cal. 
387. 6 CW.N. 550. 

An accused may be allowed to cross-examine the witnesses called by his co-accused, 
when the case of the co-accused is adx'erse to his case— Rom Ckand v Worn/, 21 Cal. 401. 
IMien two or more persons are tried on the same indictment and are separately defended, 
any witness called by one of them may be cross-examined on befialf of others, if he 
gives any testimony tending to criminate them. The counsel, too, for the other prisoners 
are entitled in such a case to rely upon his evidence See Taj lor on Evidence, para 1430, 
quoted with approval in Chaman Let v Emp, A I.R. 1910 Lah. 210 (215), 41 CrLJ 
639. 188 I C 440 

The accused summoned the complainant to produce certain account books of the 
firm The summons clearly stated that the witness was to file certain account books 
but advantage was taken of this fact after the whole prosecution had been closed to 
cross-examine the complainant on bchaff of the Crown in respect of everything connected 
w'lth the case and to fill up the gaps m the prosecution evidence. Such an unheard of 
procedure cannot be too scx-crely condemned— A'anoiya Lcl! v. Emp, 38 CrX.J. 491 
(497), 168 IC 58. 9 RO 432, 1937 A.Cr.C 80. 1937 O.W.N. 5C6. A.IR. 1937 Oudh, 
331, 1937 OL.R 202. 

Curtailment of cross-examination: — ^\^'hile it is the duty of e\-erj- Court 
tn keep the cross-examination of a witness within legitimate bounds it mu«t be careful, 
in the discharge of that duty, not to exeictse too effective a control so as to unduly 
Curtail legitimate cross-examination Too much intemiptlon by the presiding Judge 
in the course of the cross-exarmnation of witnesses by the Counsel for the accused has, 
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more often than not, the result of robbing the cross-c-^amination of its efScacy and, 
therefore, undue interference in cross-eraminnUon must be avoided by the presiding 
Judge— Sofag Ram v. Emp., 38 Cr.LJ. 416 (418), 167 I.C. 515, A I.R. 1937 All. 171, 
1937 A L.R. 201, 9 R.A. 550 A Judge is and always must be in control of the 
proceed.ngs in his Court. On tlie one hand the right of cross-examination must be 
carefully guarded, and it must be remembered that it may be necessary for an advocate 
to approach delicately and with caution the point upon which he is seeking to obtain 
admissions. It may be important that a witness whom he does not consider truthful 
should not be put on his guard by immediate presentation of the case set up by the 
opposing side. If questions are couched in too blunt a form he may readily deny them. 
Hence considerable latitude is desirable since the admissions sought to be elicited 
may only be forthcoming when the witness, if he is concealing something, is thrown 
off his guard: and there are cases in whidi it is necessary to drop a particular issue 
in the course of cross-e-xamination and to return to it again discreetly at a later stage. 
On the other hand, the length of cross-examination is by no means the criterion of 
its excellence, and it is lamentably true that bek of skill in advocacy often leads to 
a failure to appreciate this fact. ^Vhen irrelevant topics anT pursued at great length, 
and persistence is shown in going over the same ground again and again in the hope 
of making the witness appear discrepant, some limit must be placed upon the latitude 
given. Continued inelevancies and repetitions are not to be endured indefinitely. If 
after several warnings an advocate persists in abusing his position in this way, he may 
be directed to resume his seat, but only when the Judge has enquired what are the 
material matters on which he still desires to cross-examine and is satisfied that no 
satisfactory reply has been forthcoming from the advocate and that no legitimate 
questions by him have been shut out. In any case the Judge should make a note of 
the submission of any advocate as to further questions which he desires to put or ns 
to any specific question which has been disalloived— v. The Kint, A.I.R. 1933 
Rang. 442 (444). 179 I.C. 783, 11 R.R 347, 40 CrL.J. 265. 

847. Production of documents: — In a warrant case the accused has no 
right to call for the production of documents in the possession of the prosecution, until 
after a charge has been framed and read out to him under secs 254 and 255 This right 
IS given by sec. 257, after a charge has been framed. Dut the Magistrate should satisfy 
himself that the documents called for have some beanng on the issues in the case and 
are relevant, before granting a summons for their production — TahxUam v. Ptlantbxrdas. 
8 S L R, 267, 16 Cr L.J. 245. This view of law was not accented in Muhammad Rahlta. 
36 Cr.L.J. 581 (585). 151 I C. 762, A.IR. 1935 Sind 13, 1935 Cr.C. 121 (F.B), where 
it has been laid down that under sec 91, Cr. P. C., any party to an inquiry, trial, or 
other proceeding under the Code may at any stage apply to the Court to call lor the 
production of a document or other thing and is entitled to its production if he satisfice 
that such production is necessary or deniable loi the purposes of such inquiry, trial or 
other proceeding Under sec. 257, Cr. P. C.. an accused person is entitled at the 
particular stage of his trial specified in the section to aoply to the Court to call for the 
production of any document or thing, and the Oiurt shall cause such production unless 
it cons'ders that the application should be refused on the ground that it is made for the 
purpose of x oration or delay or for defeating the ends of justice. Sections 257 and 91. 
Cr. P. C., are not antagonistic, they are inter-dependent. 

See Konaiyo LaU v. Emp., In Note 816. 

848. Expenses: — It was held In some cases that the inability or exxn refusal 
to pay the expenses would not be an adequate ground for refusing to summon the defence 
witnesses— Dchi S'nth. 24 CrL.J. 831 (Pat.); Qadu, 7 P,R. 1898. But the Lahore High 
Court holds that if the rule laid down in 7 P.R 1898 is to be literally followed, then 
rub.«cc. (2) of this sect'on would become an entirely dead letter; becaure one can hardly 
conceii-e whether an accused person would willingly deposit the expenses of his witnesses 
if he knew he had only to express the unwillingness to entitle him to ret his witnesses 
summoned at the expenses of the Coxxmincnt~Ca>i/*a/. 24 CriJ. 686 (tah.). Sub- 
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section (2) fully empowers a Mapstrate to order that the reasonable expenses of a 
witness shall be deposited by the accused before the witness is summoned. But the 
Magistrate should only summon so many witnesses at one hearing as he thinks he will 
be able to examine on that hearing, to S3ve the expenses of parties— 24 Cr L.J. 
686 (Lah). 

Medical officers, like other persons, are bound to attend Court on receipt of 
summons and to give e^■idence if required by the Court. They cannot refuse to give 
evidence for reasons which they may consider to be sufficient, but they should represent 
to the Court as regards fees payable to them. Any dictation of terms on which they 
would give endence is unnecessary and should be avoided — C/iautAi SmgA v. Emp., 
A.r.a 1937 All. 768, 1937 A.LJ. 972, 39 Cr.LJ. 113, 172 IC. 31. See also Parskotam 
Das V. Emp., infra. 

As regards the expenses of causing the attendance of the accused's witnesses the 
general rule in warrant cases is that such costs are usually borne by the Crown (and not 
by the accused). Any departure from the usual rule must be supported by adequate 
and cogent reasons— //absb v flfeAdi Husain, 29 Cr.L.J. 459 (460), 108 I.C. 907, 10 
A.I.CrJ?. 87 (Lah.); Sa^ad I/abtb. 30 CrLJ. 814, 117 IC. 667, AIR. 1929 Lah. 23. 
Under sub-sec. (1), the Magistrate can refuse to compel the attendance of defence 
witnesses if he considers that the application to summon them was made for the 
purpose of vexation, delay, etc. If the Magistrate does not refuse directly he cannot 
seek to achieve the same result indirectly by saying that he will summon the witnesses 
if their costs are deposited beforehand by the accused. IVhat the hfagistrate should 
do is to summon those witnesses for the defence whom he considers necessary witnesses, 
and the expenses are to be borne by the Government— //ob/P, 30 Cr.L.J. 814 
(815), 117 IC 667. AIR. 1929 Lah. 23; Pam Naratn. 33 CrLJ 761, 139 I.C. 508, 
AI.R 1932 Lah 481. 1932 CrC 619. 33 PLR 811, Ind. Rul 1932 Lah 581; Btaham 
Dait, Ind Rul. 1932 Lah. 663; Parshotam Das v. Emp. infra, even though the offence 
Is non-cognirable — Kkushi v AbduUa Khan, 38 CrLJ. 941, 170 I.C. 539, 

39 P L R 137, 10 R L 132, AIR 1937 Lah 458 A witness cannot refuse to attend 
the Court when summoned and the rules of the High Court have clearly laid down 
the fees to which an expert witness is «ititJed The High Court, therefore, should not 
hesitate in exerasing its powers under the law, however highly placed a witness may 
be An accused person should not be burdened with the costs of an expert, if his 
demand is reasonable, especially when the Magistrate is empow-ered to enforce the 
attendance of the witness and to pay him his reasonable dues— PorsAo/am Das v. Emp . 
38 CiLJ. 133, 166 I.C 128, A.I R 1936 Lah 919, 1936 CrC. 1007. 38 P.LR. 1165. 

9 RL 340. These rulings have not. however, been followed in Nanak Chand v Suraj 
Par hash, 40 Cr L J 68, 178 I C 468. A I R 1938 Lah 693, 40 P L R. 9f4. 2 1 Ri. 460. 
See Notes under sec 544 where it has been quoted IVhere the defence filed a list of 
witnesses, and the Magistrate, being of opinion that they were not fctmo fide witnesses, 
required the accused to deposit the expenses of some of those witnesses, but the accused 
did not deposit the money, nor took steps for summoning the witnesses, held that the 
accused could not complain that the Magistrate did not give him an opportunity of having 
his witnesses examined — Uma SingA, 12 Pat 234, 34 Cr.L J 1198, 146 I C. 70, 14 P L.T. 
162, AIR 1933 Fat 242, 1933 CrC 714 

The Cnmmal Procedure Code gives a Magistrate a discretion to pass an order 
under sec 257 (2). Cr P. C, and his discretion is subject to sec. 544, Cr P. CL and 
the rules passed by the Local Government under that section, that is a Magistrate 
cannot pay from Government the expenses of witnesses attending if he is not authorized 
to do so by the rules of the Local Gen'enunent The prox-ision applies not only in 
summons eases but also in warrant cases. There has been no proxnsion in the Proxnnee 
of Agra that the ordirarj- procedure in a wanait case is for the Government to bear 
the costs of the accused's necessary witnesses. The matter is left entirely to the 
discretion of the Magistrate In wew of the large number of the defence witnesses 
and of the fact that they come from many pans of the country the Magistntc is 
perfectly entitled to hold that their expenses cannot reasonably be incurred by Gox-eni- 
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ment under sec. 544, Cr. P. C. and he is therefore correct in requinng that the 
expenses should be deposited by the accused prior to the issue of summons in accordance 
\rith sec. 257 (2), Cr. P. Code — Mahtab Sinzh v. Bmp., A.I.R. 1939 All. 101, 1938 
A L J. 1082, 179 I C. 773, I L.R. 1939 All 57, 40 Cr.L.J. 257, 1938 A.W.R. (H C.) 780. 

Although the Magistrate can require the accused to pay the expenses for the attend- 
ance of his %%ilnesses, still if he has once allor^ed the "witnesses to be summoned v.-ithout 
demanding expenses from the accused, and if by any chance the wtnesses summoned 
for a particular date have not been examined on that date, the Magistrate has no power 
afterwards to say that on the next date of hearing the witnesses shall not be summoned 
except on payment of their expenses by the accused — Khhan Lcl, 22 Cr.L.J. 711 (Lah ), 
63 IC. 871 (872) (Lah). 

A Court ordering a party to deposit the trav'elhng allowance of a witness should 
state the amount of the travelling allowance to be deposited — CouTishankar, 6 P.L.R. 215, 
26 Cr.L.J. 965. 

Section 257 (2), Cr. P. C, does not provide that the expenses of issuing process 
shall be deposited in Court— A/g. San Nyan. 27 Cr.L.J. 415, 93 I.C. 79. A.IR. 1926 
Rang. 13, 4 ButLJ 187. This case has been overruled by K.-E. v. Tha Shae, 4 
Rang. 146. See Note 824. 

258. (1) If in any case under this Chapter in which a 

charge has been framed the Magistrate finds 
Acquittal the accused not guilty, he shall record an 

order of acquittal. 

(2) Where in any case under this Chapter the Magistrate 
fv v'rt'.nn proceed ill accordance zvith the 

" * ■ provisions of section 349 or section 562, he 

shall, if he finds the accused guilty, pass sentence upon him 
according to law. 

Change;— Sub-section (2) has been amended by sec. 73 of the Cr. P. C. 
Amendment Act, XVlll of 1923. A similar amendment has been made in see. 245 (2) 
and see. 306 ( 2). 

849. Acquittal: — An order of acquittal can be pronounced only where after a 
charRe has been drawn up the Mapstrote is of opinion that the evidence is insuflicient to 
justify a conviction An order of acquittal cannot be passed in a case where no chortf 
has been framed or before any chairce is framed— Rnnc/iAod, 37 Bom. 359. 14 Cr.LJ. 77. 
Section 258 (1), Cr P. C , must be read in the light of see 350, Cr. P. Code. IVTicre a 
Magistrate ignores all prerious proceedings including the charge and orders a de novo 
trial under sec. 350 (11, Cr, P. C.. the previous charge does no longer remain in force 
and any order passed before framing a frc«h chaqre is one of discharge and not of 
acquittal under this section— Twitdrow. 37 Cr.LJ. 933, 161 IC 744, A.I.R. 1936 Kag 
153, 1936 Cr.C. 70S. ILR. 1936 Nag. 92. 19 Nl.J 115 But a contrary' view has 
been taken in /?j?o //uifl/n, 33 Cr L J 912, 156 I C 183. 1935 A.L R. 5l8, 7 R A 1057, 
AIR. 1935 All. 834, 1935 CrC, 980. 1933 A LJ. 1022. fol’owing Cholii. 9 All. 52 (56) 
and Sri Ramufu v. Nctam Kriiftno Row, 23 IC 1001, 38 Mad. 585. 1914 M WN. 6-16, 
16 MJ..T. 303, 27 M.L.J. 589, 15 Cf.LJ. 673 If a warrant ca'c is tried as a summons 
ra<c. and no charge is framed, the acquittal amounts to a discharge under sec. 253 — 
Jodu. 1886 A.1YN. 260. 

After a charge is framed, the Marstrate can pass no other order except that of 
acquittal or conviction. He cannot pass an order of di'ch-arge E\cn. if he dVharges 
Ihe accused, the discharge would amount to an acquittal— Taho v. JlUhti. 18.83 -PR. 29? 
Streranah v. IVcraWirtfrtW, 38 Mad. 5.85; Pishambar, 1 OW.N. 705 So also, an 
order of of compbint would amount to an acquittal— 5 C.LR. 359. 

11 the Magistrate by inadvertmee refers to sec. 253 instead of see. 25S, Cr. P. C, the 
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order does not become any the less an order of acquittal because of that inadvertence, 
if the whole of the procedure slio%vs that the order must be regarded as one of acquittal 
a-nd not of dschargo— Ko.-a //«s3:h. 36 Cr.LJ. 912 (913), AIR. 1935 All. 83-1, 156 
I.C. 186 

IMicrc a Magistrate passes an order of acquittal under this section, the Sessions 
Judge cannot treat it as an order of dischargo and direct a commitment of the accused 
under sec. 436 (now see. 437)— Appamu. 43 Mad 330. 21 CrLJ. 91. 

An order of acquittal can be passed in a narrant case only where after the frame 
of a charge the Mag-strate is of opin'on that the mdence is insufficient to justify a 
comiction. It is not competent to a Magistrate to enter an order of acquittal in a 
rrarranl case on a private complainant’s offering to mthdraw from the prosecution in a 
non*compoundable case — Ranclickod. 37 Bom 369, 14 CrLJ. 77 (78), 15 BomLR. 61, 
18 I C. 413 The acquittal must be based on the finding that the accused is not guilty; 
the Magistrate cannot acquit the accused merely because the complainant is absent. 
UTiere a charge has been framed against the accused and the latter has entered upon 
his defence and produced some defence witnesses, he cannot be acquitted on account of 
the absence of tlic complainant — Ram Da^sh v faitam, 27 O C 316, 26 Cr L J. 264. 
1 0.1V.\. 613 But where after a charge is framed, the complainant is absent, and it 
is obsnous that the complainant has no desire to proceed with his complaint, the 
Magistrate should acquit the accused, and not merely discharge him— Corf^aw, 1 O W.N. 
585. 26 CrLJ. 400 But see Nuththan v. Saroda. 37 C.\V.N 712 ( 713), 1933 CrC. 
494, 34 CrLJ. 493. 143 I C 83, nhcre an order of acquittal under such circumstances 
was Set aside See also Note 852 under see 259 

The procedure of the Magistrate in directing the accused to be acquitted without 
wnting 3 judgment is irregular IMiether the irregularity would vitiate the conviction 
would depend on whether the Court can hold that there had or had not been a failure 
of justice owing to the irregularity — Dhondha v Siforam. 34 Cr L J 1035. 145 I C. 664, 
AIR 1933 All 660, 1933 ALJ 1244, 1933 CrC 1343 See Note 1015 


259. When the proceedings have been instituted upon 
.. , , . complaint, and upon any day fixed for the 

Ab«nce of n.mpl,.n3nt. ,he complainant is 

absent, and the offence may 1)C lawfully compounded, or is not a 
cognisable offence, the Magistrate may, in his discretion, not- 
withstanding anything hereinbefore contained, at any time before 
the charge has been framed, discharge the accused. 


Change:— The italicised words base been added by sec 74 of the Cr P. C. 
Amendment Act, XVIII of 1923 

851. Scope of section:— The primary reason of passing the order of discharge 
I', that the absence of the complainant raises a presumption that the complainant does 
not wish to proceed with the prosecution— Harim v AWid. 12 CrLJ 184 (Sind). It 
is not in every warrant case that a Magistrate will be competent to pass an order of 
discharge on account of tlie absence ol the complainant The warrant case must fall 
under this section, ie, must be campoundabh — Goimdo v Dulalt, 10 Cal. 67 (68). 
But the Magistrate can discharge the accused in fl«v warrant case, (whether compound- 
able or not), if in consequence of the absence of the complainant, the hfagistrate considers 
the charge to be groundless, under sec 253 (2) — Ibtd. 

This section does not make it compulsory upon the Magistrate to dismiss a 
complaint or application. He may in his discretion do so. but if he does not choose to 
esercise his discretion m that matter there can be no ground for interference in resisioa 
—Banlte IM v. AIR 1933 Oudh 430. 10 OW.N. 1037. 1933 CrC 1315. 145 

IC. 638, 35 CrLJ 121 See also /amnff&oi, 35 CrL.J. 1139, 150 IC. 85S, 35 Bom.L.R. 
305, A 3.R 1934 Bom 130. 
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ment under sec. 544, Cr. P. C, and he is therefore correct in requiring that the 
expenses should be deposited by the accused prior to the issue of summons in accordance 
wth sec. 257 (2), Cr. P. Code — Maklab Singh v. Emp , A.I.R. 1939 All. 101, 1938 
A L J. 1082, 179 I C. 773, 1.L R. 1939 AH. 57. 40 Cr L.J. 257, 1938 A.W.R. (H.C.) 780. 

Although the Magistrate can require the accused to pay the expenses for the attend- 
ance of his ■nitnesses, still if he has once allowed the witnesses to be summoned mthout 
demanding expenses from the accused, and if by any chance the xvitnesses summoned 
for a particular date have not been examined on that date, the Magistrate has no power 
afterwards to say that on the next date of hearing the witnesses shall not be summoned 
except on payment of their expenses by the accused— Aw/zmi Lai, 22 Cr L.J. 711 (Lah ), 
63 I.C. 871 (872) (Lah.). 

A Court ordenng a party to deposit the travelling allowance of a witness should 
state the amount of the travelling allowance to be deposited— Goun’s/tarifcar, 6 PL.R. 215. 
26 Cr.L.J. 965 

Section 257 (2) , Cr. P. C , does not provide that the expenses of issuing process 
shall be deposited m Court— A/g San Nyein. 27 CrLJ. 415. 93 IC. 79, AIR. 1926 
Rang. 13, 4 BurLJ 187. This case has been overruled by K.-E, v. Tha Shwe, 4 
Rang. 146 See Note 824. 

258, (1) If in any case under this Chapter in which a 

charge has been framed the Magistrate finds 
Acquittal. the accused not guilty, he shall record an 

order of acquittal. 

(2) Where in any case under this Chapter the Magistrate 
Conviction proceed in accordance^ tvith 

provisions of section 349 or section 562, he 
shall, if he finds the accused guilty, pass sentence upon him 
according to law. 

Change: — Sub-section (2) has been amended by sec. 73 of the Cr. P. ^ 
Amendment Act, XVIII of 1923 A rimilar amendment has been made in see 245 (2) 
and sec. 30G (2). 

849. Acquittal: — An order of acquittal can be pronounced only where afnr c 
chaige has been drawn up the Magistrate is of opinion that the evidence is insuflicient to 
justify a conviction An order of acquittal cannot be passed in a case where no charge 
has been framed or before any charge is framed — Ranehhod, 37 Bom 369, 14 Cr.Lj 77. 
Section 258 (1), Cr P. C, must be read in the light of see. 350, Cr. P. Code. Whc^c a 
M.igistrate ignores all previous proceedings including the charge and orders a de novo 
trial under sec. 350 (1). Cr P. C., the previous charge does no longer remain in force 
and any order passed before framing a fresh cliarge is one of discharge and not of 
acquittal under this seclioir— Tiilornm, 37 CrLJ. 983. 164 I.C. 744, A.I.R. 1936 NaC- 
153. 1936 CrC. 70S. ILR 1936 Nag. 92. 19 N.LJ. 115 But a contrary riew has 
beetr taken in J?aro Husom, 36 CrLJ 912. 156 IC 1S6. 1535 AL.R 548. 7 R A 1*^^* 
A r R. 1935 All 831, 1935 CrC. 9SO. 1935 A L.J. 1022. foPowing Chotu. 9 AH- 52 (56) 
and Srj Rawtifu v S'alam Krishrta Rottr. 25 I C lOOl, 3S Mad. 585, 1914 M.W.N. 

16 M L.T 303, 27 M L.J. 589. 15 Cr.L ]. 673 If a warrant care is tried as a summons 
care, and no charge is framed, the acquittal amounts to a discharge under sec. 253 
JaJit. 1886 A.WJ4 260 

After a ch.arge is framed, the Magistrate can pass no other order except that of 
acquittal or conviction. lie cannot pass an order of direharge. Even, if he d'seharges 
the accused, the discharge would amount to an acquittal — Taba v. Ilirba, 18.83 PR. 29j 
Sreaatrnh v. Venatalincam. 38 Mad 583; Bisknmbar. 1 OW.N’, 703 So alw. an 
cider of dismissal of compLainl would amount to an acquittal— 5 C.L.R. 339. 
If the Magistrate by inadvertence refm to see. 253 instead of sec. 258, Cr. P. C., the 
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1 Ow'v 613 BaO* '■ Mmix. 27 OC 316, 26 CrL,J. 26l. 

IS Obmu's th-yt a charge is framed, the complainant is absent, and it 

Maristrate wmptamant has no desire to proceed with his complaint, the 

5SS^2S^rr?T atcused, and not merely discharge hm-Codkan. 1 OWN 

«4: 34 Crlf 4 ^ if,'! Cr.C. 

was set ^ ^ ?■ acquittal under such circumstances 

was set aside See also Note 852 under sec 259. 

Magistrate in directing the acejsed to be acquitted without 
'Vhether the irregularity would vitiate the conviction 
Tb ^ or had not been a failure 

ATn irrccutanty-OAorid/ia v. Simrem. 3} CrLJ 1036. 145 1 C 664 

AIR. 1933 All 660, 1933 ALJ 1244. 1933 CrC 1143 See Note 10l5 


259. When the proceedings have been instituted upon 
Absence of complainant complaint, and upon any day fixed for the 
- ■ hearing of the case the complainant is 

aosent, and the oiTence may be lawfully compounded, or is uot a 
(Cognizable offence, the Magistrate may, in his discretion, not- 
'y^"^^iiding anything hereinbefore contained, at any time before 
e charge has been framed, discharge the accused 

Change; — The italicised words ha%e been added by sec 74 of the Cr P C 
^'mendment Act, XVIH of 1923 

. Scope of section: — -The primary reason of pansing the order of discharge 

roi absence of the complainant raites a presumption that the complainant does 

(5 proceed with the prosecution — Harun v Abdul. 12 CrLJ 184 (Smd), It 

not m every warrant case that a Magistrate will be competent to pass an order of 
ut^ account of the absence of the complainatil The warrant case must (all 

section, j.e, must be ecmpoundabte-^oimda v Dulall, 10 Cal 67 ( 68). 
Magistrate can discharge the accused in a«v warrant case, (whether compound- 
^ot), if in consequence of the absence of the complainant, the hfagistrate considers 
^ groundless, under see 253 (2 ) — Ibid 

Co r"'* section does not make it compulsory upon the Magistrate to dismiss a 
^ mp amt or application He may m his discretion do so. but if he does not choose to 

I^'s discretion m that matter there can be no ground for interference m rcvisio.u 

Jr e? Moitu. AIR 1933 Oudh 430. 10 OW-V 1037. 1933 CrC 1315 j^g 

me .■ ^ 121 See aJ»o Jamnabai, 35 CrXj 1139, 150 I C. 858. 36 Bor^r p 

‘"S.AIr J30 
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Under the old law, if the case was not <»mpoundabIe no order of discharge could 
be passed — Yankya, 13 Bur.L.T. 244, 22 CrLJ. 753; Hamphat, 17 OC. 18, 15 CfXJ. 
230, 23 I.C. 182. Under the present section, however, it is not always necessary that 
the offence must be compoundable. If the offence is a non-cognizable one, though not 
compoundable. an order of discharge may be passed. But in such a case, i.c., if the 
offence is non-cognizable but non-compoundable, the Magistrate may in his discretion 
proceed witli the trial, instead ol discharging the accused; and the High Court will not 
ordinarily interfere with that discretion. See U Mo Caung v. U. Po, 6 Rang. 664, 
30 Cr.L.J. 345 (346). 

In a warrant case the correct section is 259 and not 247. The order under sec. 259 
has the effect of discharge and not of acquittal under sec. 403, Cr. P. Code — Sura; Bali, 
A.I.R. 1934 All. 340, 1934 CrC 418, 152 I.C. 249. 36 Cr.L.J. 65. 56 All. 750. 

This section does not apply when the case was not instituted upon a complaint 
(ie, a police case) and could not be lawfully compounded— 28 CrL.J. 816, 104 
I C. 256. 1 Luck.C. 337, A.I.R. 1927 Oudh 352. 

WTien one of the sections mentioned in the complaint deals with a cognizable and 
non-compoundable offence, this section does not properly apply — Alimahomed Joosab v. 
Kasluithand Balabhai Jhaveii. 40 Cr.L.J. 346. 180 I.C. 241, A.I.R. 1939 Bom. 89. 
41 BomLR. 90; Moraji. 36 Bomi.R. 1213, 154 I.C. 325, A.I.R. 1935 Bom. 76, 1935 
Cr.C. 137, 36 Cr.LJ. 483. 59 Bom. 171, 7 R.B. 305. 

No withdrawal of complaint is allowed;— This section applies only where 
the complainant \% ehjcnf, and does not provide for cases in which the complainant wants 
to tvithdraiv the complaint. No withdrawal of complaint is permitted in warrant cases. 
If, however, in a warrant case, the Magistrate considers that although the charge is not 
groundless, there is little likelihood of the case b«ng pursued to a successful termination, 
he can consult the District hfaglstrate, who would, if possible, instruct the Public 
Prosecutor under see. 494 to withdraw the case— Jl/aang Thu v. U. Po, 5 Rang 136, 
23 Cf.L.J. 649 (650). 

The principle underlying the provisions dealing with non-compoundable or cognizable 
warrant cases is that, whether instituted on complaint or otherwise, the final responsibility 
for the conduct of such cases rests with the State, and that where there is a reasonable 
ground lor believing that an offence has been comnutted, once the machinery of law 
has been set in motion, tlie right of arresting its progress rests with the State alone. 
In such cases, an application for withdrawal of complaint by the complainant is not 
cntcrtainable — Maung Thu v. V. Po. 5 Rang. 136, 28 Cr.L.J. 649 (650). Sec also 
Ranchhod. 37 Bora. 369, 14 CrLJ. 77 (78). 

852. Absence of complainant: — A slight delay on the part of the com- 
plainant in attending the Court, especially where on the day the Court sat earlier than 
usual, would not be a proper ground of discharge — Da}tba, Ratanial 988. Absence of 
complainant owing to his being prevented by floods is not a proper ground of discharge— 
Uarun v. Abdul. 12 Cr.LJ. 184, 9 IC. 1007 (Sind). 

The Magistrate can discharge under this section if no charge has been framed- 
But if a charge has been framed, and complainant is absent this section cannot apply 
and it is not legal to discharge the accused. The Magistrate should in such dreum- 
stances either adjourn the case, or if there are no sufficient grounds for adjourning 
the case, acquit the accused— A'unV flusain. 1931 A.LJ. 3, 1930 Cr.C. 1017, 53 AIL 3. 
A.I.R. 1930 AIL 795. 129 I.C. 26Z But see Kar Kizhan Das v. Emp., A.I.R. 1937 
All. 127 (129>, 38 Cr.LJ. 361, 1017 A.LR- 166. 167 I C. 236. 1936 A.W.R. 1273. 9 
R A. 517, where, distinguishing A’«/r iJuzmn. supra, it has been laid down by the 
same High Court that there is no section which empowers a Magistrate to acquit the 
accused after charge sheet has been framed in the trial of a warrant case on the ground 
that the complainant and his witnesses are absent on the date ftsed for cross-eramination. 
Sec also Rai Smgh V. Patia, 53 I C. 491, 20 Cr.LJ. 763. The Lahore High Court holds 
that once a charge has been framed, it is the duty of the trial Court to proceed with 
the trial, cstn in the absence of the co m pbinant, and to conWet or acquit the accused 
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fn the merits— S'craht v. Mfu'a S-nik, 23 CrXJ. 212 (Lah ) ; Nabi Saksk. 23 Cr L.J. 
FT. 76 I.C 23. A.I R. 1921 Lah. €27$ Jlam BaHh v. faiiarn. TTT O.C. 316, 26 Cr.L.J 264. 

1 O.WJ4. 613. NMiere. after a charge has been framed, both parties are absent, the 
proper procedure for the Maijistratc is to get the accused arrested under a warrant, and 
then decide whether he is guilty or rot, and not to discharge the accused and then 
d-rect the taking of proceedings under sec. 514 for forfeiture of his bond— 1 
OVT.S. SSS If, at any stage after a charge has been framed, both parties are 
absent, the Magistrate can neither discharge the accused under section 259 nor 
acquit the accus^ under sec. 2S8 He should proceed with the trial — Nutbekari v. 
Semdo. 37 C.\VN. 712 ( 713), 1933 CrC 491, 34 CrLJ 498, 143 IC. 83. If a case 
which is taken up by a Bench for summary tnal, is, after a charge is orally framed, 
transferred to a Mapstrate who is not empowered to try the case summarily, the second 
Magistrate cannot under sec. 350 act on the evidence taken and charge framed by the 
Bench m the summary- tnal The proceedings before the second Magistrate will amount 
to a de Moi'o tnal. Therefore, if the complainant is absent on the day fixed for hearing, 
the provisions of sec 239 wiU apply, as it will be deemed that no charge has been, 
framed, and the accused wall be disc/iergcd, and not acquitted, so that a second complaint 
Will not be barred under see 4fG — Nonmer v. Desalter, 55 Mad 795, 62 ML.J. 738, 
1932 CrC. 509, 33 CrLJ 653. AIR 1932 Mad SOS. 1932 MWN. 244, 35 ML.W 
760, 138 IC 581. Ind Rul. 1932 Mad 594. 

853. Discharge: — The proper order is one of discharge An order of "striking 
off” the case is not a proper order under this section — Ramphal, 17 OC 18, 15 CrLJ. 
230, 23 3 C. 182 IJ a summons case and a warrant case are tried together, the 
procedure of a warrant case is to be followed, and if the complainant is absent the proper 
order to be passed is one of discharge under this section in respect of both easesf and 
not an order of discharge in respect of the warrant case and an order of acquittal tinder 
sec 247 in respect of the summons case— Rog/ioi-ofM v. SiMgarom, 41 Mad 727 (729), 

34 M L J 369, 1918 M W N. 827, 19 Cr LJ 613, 45 I C 517. 

The Magistrate has a diierrtion to discharge the accused But in exercising this 
discretion in discharging the accused he Should see whether there is a prima Jocie case 
aga’flst the accused; if there is such a case, the Ma^strate should convict; if he 
dischat^s for the sole reason that the complainant is absent, his order is illegal— AVra, 
1891 AWN. 116} Harun v Abdut. 12 CrLJ I8l (S.nd). If the absence of the 
complainant is due to his death land the death lakes place after a charge has teen 
f'amed) , the Magistrate has a discretion in a proper case to allow the complaint to be 
continued by a proper and fit complainant, instead of discharging the accused — bfahomed 
Azam, 28 BomLR. 288, 27 CrEJ. 491; Hororo. 2 Lah 27; Noroyona Naicfc, 54 Mad. 
768, 1931 CrC. 1028, 61 MLJ 125. 1931 MWN 767. AIR 1931 Mad 772. 34 
MLW 42. 33 CrLJ 14. 134 IC. 990. If the complainant dies after he has been 
eramined and cross-examined, so that bis endence can be used under sec. 33, Ewdence 
Act, and the case is non-cogiurable but non<orrpoundablc, the Magistrate can, m his 
discretion, decide to proceed with the tnal instead of discharging the accused, and the 
High Court %sill not interfere with the discretion — Mo Caung v (/ Po 5i«, 6 Rang 
664, 39 Cr L J 345 (346) .AIR 1939 Rang 14. lU I C 681. 

854. Fresh complainl: — An order of discharge passed under this section is 
not a judgment; and the discharge does not anKnint to an acquittal; therefore, a Magis- 
trate who has passed the order of discharge fan re-hear the case or entertain a fresh 
complaint Neither sec 369 nor sec 403 operates as a bar to sudi action— i>K-(ir*3 v 
Bent Madhab. 28 Cal 652 (65S-650){FB ); Chinrtalfiambi v Gnanstcamy. 28 Mad. 
310; Raghavatu v Stniaram, 41 Mad 727 (736): Batchand v Ckandoomal 6 SL.R. 
196. 16 CrLJ 174; Asgar Ah v AWar Afi. 26 CrLJ KMO. 87 I C 923. A.IR 
1925 Nac 432; Abdul UaHm v «o/f Abdul 35 CrLJ 170, 146 IC 443; RemProsad 
V Ganpatrao. 36 CrLJ. 57. 152 IC 223. AIR. 1S34 Nag 215. 1934 CrC. 9S6 
?ee also Nunmer v. Dasalicr. 55 Mad 7K; and Harbai v Roy a PTtvjf. 40 CrLJ 745 
183 1 C 283, ILR. 1940 Kar. 74, A.I.R. 1939 Sind 133 (F.B.) which o\Tnuled Tinhabid J 
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V. Susnibai. 23 S L.R. 43. 112 I.C 681, A.I.R. 1939 Sind 61, 29 Cr.Lj. 1097 and also, 
by implicalion, Chellomal v. Kcivalmol Jeramdas, 40 Cr.L.J. 287, 179 LC. 898, A.I.R. 
1939 Sind 38. 11 R.S. 164, I.LR. 1939 Kar. 228. 

Where the accused is discharged under this ^tion the Magistrate can either enter- 
tain a fresh complaint on the same facts or restore the original complaint to his file 
on a satisfactory cause being show-n by the complainant for his absence — Akula Vcjifeona. 
28 Cr.L.J. 301. 100 I.C. 384, A.I.R. 1927 Mad, 503. But see Ponnammal v. So/ari 
Animal, 1933 M.W.N. 1429, where it was held that the Magistrate had no jurisdiction to 
set aside his own order but had power to entertain a fresh complaint. If a Magistrate 
discharges an accused under this section because of the non-appearance of the com- 
plainant, and subsequently excuses that non-appearance he must proceed de novo. None 
of the evidence recorded in the first case can be carried over to the second case — 
Venkatarama v. Soundara'ja, 30 CrLJ. 403. 115 I.C. 64, 1929 M.W.N. 184. A.IR. 1929 
Mad. 260, Ind. Rul. 1929 Mad. 384. 

IVhere the accused is dischai^ed under this section and is subsequently summoned 
on a fresh complaint and the order of discharge is held illegal, the proper procedure is 
to set aside all the proceedings after the verification of the first complaint — MoJarj'x 
Jivxoj, 36 BQmL.R. 1213. 154 I.C. 325. AIR. 1935 Bom. 76. 1935 Cr C. 137, 36 Cr.L.J. 
483, 59 Bom. 171, 7 RB 305. Under similar orcumstances the same High Court 
refused to interfere in revision when the effect of the interference would merely be that 
the evidence which had been recorded would have to be recorded over again, with the 
consequent waste of time and money— AKmafionied Joosab v. Kasturchand Bdibhai 
Jhaveri. 40 Cr.LJ, 346. 180 I C. 241, A.I R. 1939 Bom. 89. 41 BomLR. 90. 

See also Notes 681, 798 and 827. 

Further inquiry: — A District Magistrate can order further inquiry in a case of 
disthargt passed by a subordinate Mapstrate it he thinks that the disthaigt was impioptt 
—Dajiba, Ratanlal 988. In ordering further inquiry the Court of Revision is not limited 
to the consideration of the materials which were before the Magistrate, but can consider 
other relcmnt facts. Thus, where the Magistrate discharged the accused owing to the 
absence of the complainant, but the cause of his absence was that he was prevented from 
appearing by reason of floods, and this fart was not known to the Magistrate when he 
discharged the accused, the High Court ordered farther inquiry— HorKri v. Abdul, 12 
Cr.Lj. 181 (Sind), 


CHAPTER XXII. 

Of SukiMARY Trials. 

855. Change of procedure during trial; — ^Thcre is no section of the Code 
which expressly sanctions a change of procedure from a regular trial under Chap XXI 
to a summar)' trial under Chap XXII, but there is al-« no section which expressly 
prohibits such a change. The change of procedure is certainly not contemplated or 
s-metioned by the Code, but the High Court will regard it as a mere irregularity, which 
will not vitiate a trial unless it has ocrasioned a failure of justice. Titus, in a case the 
Magistrate commenced the trial of the accused in a regular manner under Chap. XXl. 
but after framing the charge he conducted the trial summarily under Chap. XXIIj it 
was held that this change of procedure xras a mere irregularity, and where there was no 
failure of justice, the High (^rt would not interfere in resnsion — Adoo, 10 S.LR. 185, 
18 621. So alt), where a complaint was made of an offence triable by the Court 

of Scw’on. and the Magistrate commenced a r^Iar inq'4ir>’, but after hearing the 
csidcnce end finding that the olTcncc committed was triable summarily, tried it sum- 
marily. it was held that the Magisirate had acted bona fide in the interests of justice, 
and the High Court refused to interfere — Fanzamani, 22 Mad. 459- Cut in Cofta 
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Behary v, Bahtani, 26 C\V.N. 831 (833), 37 CXJ, 105, 24 Cr.LJ. 157, 71 I.C, 509, 
it has been held that such a change of procedure in the midst of the tnal is not 
authorised by law and is prejudicial to the accused, and that there should be a retrial 
before a different Magistrate. 


Power to tr^' summanly. 


260. (1) Notwithstanding anything 
contained in this Code, — 

(a) the District Magistrate, 

(b) any Magistrate of the first class specially empowered 

in this behalf by the Provincial Government, and 

(c) any Bench of Magistrates invested with the powers 

of a Magistrate of the first class and especially 
empowered in this behalf by the Provincial 
Government, 


may, if he or they think fit, try in a summary way all or any of 
the following offences: — 

(а) offences not punish.able with death, transportation or 

imprisonment for a term exceeding six months; 

(б) offences relating to weights and measures under sec- 

tions 264, 265 and 266 of the Indian Penal Code; 
(c) hurt, under section 323 of the same Code; 

I (d) theft, under section 379, 380 or 381 of the same 
V Code, where the value of the property stolen does 

not exceed fifty rupees; 

(e) dishonest misappropriation of property under section 
403 of the same Code, where the value of the pro- 
perty misappropriated does not exceed fifty rupees; 
(/) receiving or retaining stolen property under section 
411 of the same Code, where tlic value of such pro- 
perty does not exceed fifty rupees; 

(p) assisting in the concealment or disposal of stolen 
property, under section 414 of the same Code, 
where the value of such property does not exceed 
fifty rupees; 

(h) mischief, under section 427 of the same Code; 

(t) house-trespass, under section 448, and offences under 
sections 451, 453, 454, 456 and 457 of the same 
Code : 

(;■) insult with intent to provoke a breach of the peace, 
under section 504, and criminal intimidation, under 
section 506, of the same Code; 

(k) abetment of any of the foregoing offences: 

(!) an attempt to commit any of the foregoing offences, 
^Yben such attempt is an offence; 

(m) offences under section 20 of the Cattle Trespass Act 
1871: 
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Provided that no case in which a Magistrate exercises the 
special powers conferred by section 34 shall be tried in a summary 
way. 

(2) When in the course of a summary trial it appears to the 
^I’agistrate or Bench that the case is one which is of a character 
which renders it undesirable that it should be tried summarily, 
the Magistrate or Bench shall recall any witnesses who may have 
been examined and proceed to re-hear the case in manner provided 
by this Code. 

Amendment:— The words “Provincial Government” have been substituted for 
"Local Govcmment"*in. this section by see. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

856. Magistrates empowered: — The District Magistrate of Bangalore has 
no power to try European Biilish subjects summarily under this section, as his powers 
arc confined to those conferred on him by the Declarations of the Governor-General in 
Council, and the power to try European British subjects summarily under this section 
is not included in such powers — Jeremiah, 39 Mad. 492, 16 Cr.L.J. 773 

^Vhere an Assistant Commissioner of a district who was, before his going to England 
on furlough, authorised to exercise summary povvers in a certain local area, was on his 
return from furlough posted to another local area as a first class Magistrate, it was held 
that he had no jurisdiction to exercise summary powers In the latter area— Pursooraw, 
2 Cal. 117. But see sec 40 as now amended. 

UTierc the accused was summoned by a Magistrate of the Second Class who could 
not try case summarily, it was not open to the Additional District Magistrate to 
place the case on his own file and tr>' it summarily— Brcd/ey, 33 P.L.R. 177, 1932 Cr.C. 
181, 33 Cr.L.3. 108 (109). 135 I C. 220. A.I.R. 1932 Lah. 188, Ind. Rul 1932 Lah. 92. 

Presidency Maiistrates The provisions of this chapter do not apply to trial before 
Presidency Magistrates, as such Magistrates are not mentioned in clauses (a), {*) and 
(e)-/lWtt/. Ratanbl 539. 

857. O^ences triable summarily:— 'Vhether an offence is to be tried sum- 
marily or not is to be determined by the facts stated in the complaint as well as the 
snom testimony of the complainant — Fanindia, 36 Cal. 67, 12 C.\VJ^. KMl, 8 Cr.L.J. 
227, lie. 519. The Magistrate is competent to dispose of a case summarily where 
the facts which arc alleged to have taken place disclose an offence triable summarily, 
and the mere fact that tlie complainant enumerates sections of the I. P. Code relating 
to olTcnccs not triable summarily, does not affect the jurisdiction of the Magistrate, 
unless the facts of which he really complains disclose such offences — Colap Pandty v. 
Poddam, 16 Cal. 715. Similarly, when the Magistrate ascertains from the evidence 
that the facts alleged to have taken place disclose an offence triable summarily, and 
the aggravating circumstances which render the offence rot so triable arc mere exaggera- 
tions he can dispose of the ca« summarily — VaUabh, 1 Bom.L.R. 683. 

Mherc a person Is charged with a graver offence, the Magistrate ought not to cut 
down Uic offence to a less serious one at his own will, in order to give bim«eH juris- 
diction to try it summarily— .Ifeira Lat. 51 AIL 510. 30 CrL.J. fWG; Shro tthajan v. 
Sfosatii. 27 Cal. 933 (Pf?o) j DUhu Shaik v. Saber, 6 713. 29 C.*!!. 409; Mamanund 

V Kostaih, 11 Oil. 236; Chandra Mohan. 27 CWN'. 143 fl49). 25 CrI.J. 523. 77 IC 
992; Chamnsan. 1333 P.R. 5; Mokamtrad Abdullah. 2^ Cr.LJ. 1091. 150 IC. 21, A.I.R. 
1931 l.ah. 213. 1931 Cr.C. 4C6 following S-mfot Khan, 5 P.R. 1RS7 fCr.)j D'Souta v. 

1032 N! IV.N. 478; Sharma. C BurUT, 137. 14 CrL.J. 4C2 f4G3). A cfwrge 
of robbfo cannot be treated as one of simpfe hurt for the piirpov of irj-ing it surn.mar.Iy 
— Uerkat Khan. 21 P.LR. 1907. 5 CrLJ. 21 (23). Po al‘o. no .M.igi'trate is enlitlcd 
t'' spilt up an ofTence into its component parts for the purpose of giving Ivmsc'f 
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summary jurisdiction, thereby depriving the prisoner ol his right of appeal — Abdoot 
Katim. 4 Cal. 18 

neither the complaint nor the evidence adduced in a case under sec. 457, 
I P. C (criminal trespass wth intent to commit an offence punishable wiili imprison- 
ment) sihich is tnabie sumroanfy, shows the actual offence which the accused intended 
to commit, and the only finding which could be arrived at is that the accused intended 
to commit an offence punishable with impnsonmcnt, the conviction of the accused in a 
summary trial cannot be held to be illegal on the ground that the intention of^the 
accused might have been to commit an offence which cannot be tried summarily — 
Madhab Chandta, 53 Cal. 738, 27 Cr.LJ. 1295. A Magistrate can try a person sum- 
marily for offences under secs Z43 and 427, I P. C, and the fact that there are major 
offences suggested against the accused in the coniplaint, does not debar the Magistrate 
from ha\’inf recourse to the summary procedure — Naubat, 28 Cr.LJ. 140, 99 I.C. 348, 
7 A.I Cr C. 130, AIR. 1927 All. 136 Where the Police prosecute an accused person 
for an offence triable summanly and where the Magistrate convicts that accused person 
of an offence triable summanly, any exaggeration as to the nature of the offence should 
not ha\e any effect on the jurisdiction — Sunder TeU, 32 Cr.LJ. 556, 130 IC. 484, 1930 
A.L J. 1490. A.I.R 1931 All 51, S3 All 218, 1931 Cr.C. 123, Ind Rul. 1931 All. 276 
Joint charge o} nummary and tiDn^summory offences • — IVhere an accused person is 
charged with offences not triable summanly along with offences tnabie summanly. the 
Magistrate cannot disregard the former offences, and proceed to try the case summanly 
— K«mo«a«i V. Koilash, 11 Cal 236; Chamman, 1^ PR 5. The Allahabad High 
Court holds that the mere fact of the complainant cha png the accused with summary 
offences along with non-summary ones will not ncce^anJy oust the summary- juris- 
diction of the Magistrate No hard and fast rule can be laid down, much depending 
on the facts of each individual case Whether a complaint does or does not afford 
sufficient grounds for a summary trial or requires a trial under the ordinary procedure 
is a question which must be left in a great measure to the discretion of the Magistrate— 
/tfg;iwon, 10 All 53 Where the accused was charged with summary as well as non- 
summary offences but the Magistrate tried the accused summarily for the offences 
tnabie summanly. and ignored the non-summary offence, luld that it would have been 
preferable had the Magistrate proceeded regularly and tned the accused upon both the 
charges; hut as there was mi wiiicoiriage of justice in the present case, a retrial need not 
be ordered— A'<r«rd«, 31 CWN 583. 28 CrLJ 697. AIR 1927 Cal. 505, 103 I.C. 553. 

Summary trial of non-summary offences— Effect — ffhere a Magistrate deliberately 
disregards the offence complained of, which is an offence not tnabie summanly, and tries 
it summanly, his proceedings are absolutely \oid under sec 530 (q). Where a complaint 
IS made for an offence not triable summanly. and process is issued in respect of that 
offence, a summary Inal is illegal and TOid c^-en though the accused is ultimately 
convicted of an offence triable summanly— C«n«. 52 Bom 254, 29 CrLJ. 492 (493), 
109 IC 220, 30 BomLR. 371, AIR 1928 Bom 142. 10 AICrR. 191; Chandra 
Mohan. 27 CWN 148 (149), 77 I C 992, 25 CrLJ 528; Tafazal Hoown v Hunt. 34 
CWN 55G {5571, 1930 CrC 1111, A’aifosft v /oynnddiH, 5 C W.N 252, Ram \’aram. 
46 All 446. 25 CrLJ 806, 81 IC 342. AIR 1924 All 675; BaluanI Singh v. Emp, 
AIR 1939 All 693,1939ALJ 783, 41 CrLJ 91. 184 I C. 712. I L R. 1939 AIL 931. 

858. Instances of summary offences: — (i) Offences under see. 121, Indian 
Railuajs Act — Birtdcshri, 1902 AWN 24; 

(ii) offences under sec. 65 (o). Stamp Act, lor lailure to give a receipt— .Wavoo 
Roulhen, 1 Weir 906; 

(in) proceedings under see. 81. Bombay Act VI ol 1873, for recovert- of Muniopal 
Taves— .Urm'CipuhVy of Ahmedabad V Jumna. 17 Bom. 731; 

(iv) offences under the Companies Act for not fiLng the balance s-heeC with the 
Registrar of Joint Stock Companies— Bi«a Kath. 35 AIL 173; 

(v) offences under sec 49. Bengal Abfcan Act. XXI of 1856. the confiscation 
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Provided that no case in which a Magistrate exercises the 
special powers conferred by section 34 shall be tried in a sumniar}* 
\\’ay. 

(2) When in the course'of a summary trial it appears to the 
ATagistrate or Bench that the case is one which is of a character 
which renders it undesirable that it should be tried summarily, 
the Magistrate or Bench shall recall any witnesses who may have 
been examined and proceed to re-hear the case in manner provided 
by this Code. 

Amendment: — The ^vords “Provinaal Government" have been substituted for 
"Local Govemment‘’’in. this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

856. Mapislrates empowered: — ^The District Magistrate of Bangalore has 
no power to try European British subjects summarily under this section, as his powers 
are confined to those conferred on him by the Declarations of the Go^'cmor-Ceneral in 
Council, and the power to try European British subjects summarily under this section 
is not included in such powers— /eremiaA, 39 Mad. 492, 16 CrLJ. 773. 

Where an Assistant Commissioner of a district who was. before his going to England 
on furlough, authorised to exercise summaw powers in a certain local area, 'fas on Ws 
return from furlough posted to another local area as a first class Magistrate, it was held 
tliat he had no jurisdiaion to exercise summary powers in the latter srea-^Pursooram, 
2 Cal. 117. But see sec. 40 as now amended. 

^Miere the accused was summoned by a Magistrate of the Second Class who could 
not try case summarily, it was not open to the Additional District Magistrate to 
place the case on his own file and try it summarily — Bradley, 33 P.L.R. 177, 1932 CrC 
181, 33 Cr.L J. 103 (109), 13S I.C 220, A I.R. 1932 Lah 188, Ind Rul. 1932 Lah. 92. 

Presidency MatUtrales The provisions of this chapter do not apply to trial before 
Presidency Magistrates, as such Magistrates are not mentioned in clauses (o), (1>) 
ie)-^Abdul, Ratanlal 539. 

857. Offences triable summarily:— '\Tielher an offence is to be tried sum- 
marily or not is to be determined by the facts stated in the complaint as well as 
s^om testimony of the complainant — Fanitidta, 36 Cal. 67, 12 C.W,N. IWl. 8 CrLJ. 
227, 1 I.C. 519. The Magistrate is competent to dispose of a case summarily where 
the facts which are alleged to have tahen place disclose an offence triable summarily, 
and the mere fact that tlie complainant enumerates sections of the I. P. Code relating 
to offences not triable summarily, docs not affect the jurisdiction of the Magistrate, 
unless the facts of which he really complains disclose such offences— Cofop pandey v. 
Boddam. 16 Cal, 715. Similarly, when the Magistrate ascertains from the es-idcncc 
that the facts alleged to have taken place disclose an offence triable summarily, and 
the aggras-aling circumstances which render the offence not so triable are mere C-xaggera- 
lions, he can dispose of the case summarily— Vaf/aftA. 1 Bom.L.R. 683. 

Where a person is charged with a grascr offence, the Magistrate ought not to cut 
down the offence to a less serious one at his own will, in order to give him«elf_jnri«' 
d ction to trj* it summarily— .t/eira Lai. 51 All. SIO. 30 CrL.J. 686s Shta Bhajan v. 
Mosairi, 27 Cat. 983 (985) ; DUhu Ska-k v. Saber. 6 C.W.N’. 713. 29 Cal. 409; Mamanund 
V KoylasK n Cal. 236; Chandra A/aAaa. 27 C.W.N. 148 f!49). 25 Cf L.J. 528. 77 TC. 
992: Charnman. 1888 P.R 5; Mohammad Abdultah.SS Ct.l.h 1091. 150 IC 21. A.I R- 
I93t Lah. 2t3. 1931 Cr.C. JG5 follawing Sardat Khan. 5 P.R 1887 (Cr.)r D'Souta v. 
.UraM'a. 1932 .M.WX. 478; SUtnma. G BurL.T. 127. 14 CrUJ. 462 (463). A cJiarge 
of robber>- cannot be treated as one of simple hurt for the purpose of trjing it summanly 
— Beilat Khan. 21 rUR. 1907, 5 CrI~J. 21 (22). So a!«o. no Magi‘frafc is entitlfd 
to spiJt up an effenee into its component parts for the purpose of giving h rnw!f 
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summary jurisdiction, thereby depriving the pnsoner of his right of appeal — Abdoot 
Karm, 4 Cal. 18. 

Vhere neither the complaint nor the evidence adduced in a case under sec. 457, 
I P. C. (criminal trespass ivith intent to commit an offence punishable ivitli imprison- 
ment) ^hich is tnable summarily, shows the actual offeture which the accused intended 
to commit, and the only finding which could be arrived at is that the accused intended 
to commit an offence punishable with impnsonmcnt, the conviction of the accused in a 
summary' trial cannot be held to be illegal on the ground that the intention of^hc 
accused might have been to commit an offence which cannot be tned summarily — 
Ckandia, 53 Cal. 738, 27 CiLJ 1295 A Magistrate can try a person sum- 
marily for offences under secs 143 and 427, I. P. C , and the fact that tliere are major 
offences suggested against the accused m the complaint, does not debar the Magistrate 
from having recourse to the summary procedure— 28 CrL J. 140, 99 I C. 348, 
7 A.I Cr C. 130, A.I R. 1927 All 136. Where the Police prosecute an accused person 
for an offence triable summarily and where the Magistrate convicts that accused person 
of an oSence triable summarily, any exaggeration as to the nature of the offence should 
not have any effect on the jurisdiction — Sunder Telt, 32 CrLJ 556, 130 IC. 481, 1930 
A.LJ. 1490, A.IR. 1931 All 51. 53 All 218, 1931 Cr.C 123, Ind Rul 1931 All 276 
Joint ekarge o] summary and non-summary ofjenees — Where an accused person is 
charged with offences not triable summanly along with offences triable summarily, the 
Magistrate cannot disregard the former offences, and proceed to try the case summarily 
—Bamanand w Koylash, 11 Cal 236; Ghamman, IMS P.R 5 The Allahabad High 
Court holds that the mere fact of the complainant charging the accused with summary 
offences along with non-summary ones will not necessarily oust the summary juris- 
diction of the Magistrate No hard and fast rule can be laid down, much depending 
on the facts of each individual case Whether a complaint does or does not afford 
Sufficient grounds for a summary trial or requires a trial under the ordinary prortdure 
is a question which must be left m a great measure to the discretion of the Magistrate— 
Jagjitean. 10 All 53 l\’here the accused was charged with summary as well as non- 
summao' offences but the Magistrate tned the accused summanly for the offences 
tnable summarily, and ignored the non-summary offence, held that it would have been 
preferable had the Magistrate proceeded regularly and tned the accused upon both the 
charges; but as there was tic tjiiscatriage of fusliee m the present ease, a retrial need not 
be ordered-Kantilo, 31 C W N. 583, 28 Cr L J 697, A I R 1927 Cal SOS. 103 I C. 553 
Summary trial of non-summary pJfenees—E0eel . — Where a Magistrate deliberately 
disregards the offence complained of, which is an offence not tnable summanly, and tnes 
it s'jmmanly, his proceedings are absolutely void under sec 530 (q). IVhcre a complaint 
is made (or an offence not triable summanly. and process is issued in respect of that 
offence, a summary trial is fffegaf and void e\en though the accused is ultimately 
convicted of an offence triable summanly— Cow, 52 Bom 254, 29 CrLJ 492 (493), 
109 IC 220, 30 BomLR 371, AIR 1928 Bom 142, 10 AICrR. 191; Chandia 
Mohan. 27 C W.N 148 (1491, 77 I C 992. 25 CrLJ 528; Tafazal Hoosetn v. fJunt. 34 
C W.N 556 ( 557), 1930 CrC lUl; Katlash v Joynuddm, 5 CW’.N 252; Ram Naiain. 
46 All 446. 25 CrLJ 805, 81 IC 342, AIR 1924 All 675; Bahvant Singh v Emp 
air 1939 All 693, 1939 ALJ. 783, 41 CrLJ 91, 184 1 C. 712. 1 L R. 1939 All 931. 

858. Instances of summary offences: — (0 Offences under sec 121, Indian 
Railwajs Act — Bindeskn. 1902 AW’N 24; 

(ii) offences under sec 65 (o), Stamp Act, for failure to give a receipt— Navoo 
Rourftfii. 1 Weir 906; 

(ill) proceedings under see 84. Bombay Act VI of 1873, for recovery of Municipal 
Taxes — A/iiii’cipality of AhmedabaJ v Jumna, 17 Bom. 731{ 

(iv) offences under the Companies Act for not filing the balance sheet irith the 
Reg strar of Joint Stock Companies — Dina Hath. 35 All 173- 

(V) ottences under see. J9. Benpil Abkari Art. .XXI of iSu6, the confisation 
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provided in Uiat section being merely a conscquciKc of the conviction and not forming 
part of the punislimcnt — Baidatialk, 3 CaL 366; 

(vi) violation of rule 8 , div. (c), cl. (b) framed under the Criminal Tribes Act 
(XXVI of 1871) is punishable with a maximum sentence of 6 months’ rigorous imprison- 
ment and is triable summarily — Biliari, 50 All. 718, 30 Cr.L.J. 214 (215); 

(vii) offences under the Child Alamage Restraint Act (XIX of 1929 ) — Jteals 
Piasad, 35 Cr.UJ. 677. 148 I.C. 351. 1934 Cr.C. 414, A.I.R. 1934 All. 331; 

(viii) offences under sec. 22 of the Criminal Tribes Act (VI of 1924) — Bchart, 
50 AIL 718. 

PropeTty of value no! exceeding fifty rupees : — Where a box containing fifty Rupees 
v,as stolen and the price of the box was annas eight, the theft was of property exceeding 
Rs. 50 in \alue (ie., Rs 50-8 annas) and could not be tried summarily— Ali, 
22 W.R. 65. Since a tenant is entitled to the exclusive possession of the whole produce 
until it IS divided under sec. 71 of the Bengal Tenancy Act, his complaint against the 
landlord for theft for having cut and earned away paddy worth Rs, 88 of which the 
latter was entitled to one-half, cannot be summarily tried by a Magistrate, as the value 
of the properly in this case must be regarded as Rs. 88 and not Rs 44 only — SJitifcfe 
Habboo v. Sheikh Kauman, 1 P.LT. 230, 20 C.W.N. 1212, 17 Cr.L.J. 473 (474). 

Before a Magistrate can assume jurisdiction to try the accused in a summary form, 
he has to satisfy himself that the property in respect of which he is trying the accused 
is less than Rs. 50 in talue. Where he did not direct his mind to this question at all 
and the record of the trial did not show on its face that the Magistrate had jurisdiction 
to trj* Uie accused summarily the convirtion cannot stand— ZJn; Nandan, 25 Cr.LJ. 615, 
81 I.C. 33, 6 P.L.T. 114, A.I.R. 1922 Pat. 227. 

If more than one offence of receiving or retaining stolen property, U by application, 
of see, 234, Cr. P. C, tried at one summary trial the value of the property stolen in 
cadi case should be taken separately for the purposes of sec. 260, cl. (1) (d). The 
trial under the summary procedure is legal when the value of property stolen in each 
case docs not exceed fifty rupees but the aggregate value acceds that amount— C/ieiKme/, 
A.I.R 1931 Sind 183, 1934 Cr.C. 1392, 36 Cr.LJ. 60S, 154 I.C. 937, 28 SLR. 336. 

859. Offences nol triable summarily: — (i) Offences which are punishable 
with imprisonment for more than six rnonlhs, e.g. an offence under sec. 60 of the 
U. P. Excise Act {IV of 1910) which is punishable with imprisonment for one year— 
Dhikha. 28 OC. 123, 26 CrUJ. 800, 80 I.C. 432; 

(li) offences under sec. G of Act VII of 1851, for illegal demand of loU—Ultam 
Ckundet V. /ij<r Chundtr, 22 W.R. 76; 

(iii) offences under the Press and Registration of Books Act (XXV of 1867), eg. 
omission to make a declaration required by sec. 4 of that Act— flaro Narain, 9 P.R. 1889; 

(iv) maintenance proceedings under sec. 488 — Kali Daii v. Dtirga, 20 CaL 351; 

(v) offence under see 60 of the U. P. Excise Act (IV of 1500) in respect of 
cxciscabic articles other than cocaine (punishable with one year’s imprisonment)— 
A'crarn. 46 All. 4 <65 Bhtkka. 28 OC. 123. 26 Cr.LJ. 800; 

(vi) offence under sec. 9, Opium Act (pninishablc with one year's impnAonment) 

— .Vffl Si7. 4 Bur.UT. 271, 13 Cr.L.J. 58; 

(vii) catllc-lifting — 6 SL.R. 101. 13 CrLJ. 7?0 (71); in Smd. the 
offence of calllc-thcfi is «o prevalent and so often goes unpunished that deterrent 
sentences should be passed, and the offence should not be tried summarily— /t«ir Bux, 

2.« Cr.L.J 559. 105 I C. 671. A.I.R. 1937 Smd 257. 

(\iu) offence! under see. 221, I, P, Code— J/fl?Ton Afi. 1P91 A.WJ^. 176} 

(ix) offences under sec. 452, I P. Coic—Skarma, 6 Biirl.T. 1.37, H Cr.I..J. 4C2; 

(x) theft of property of value of more tlian Rs. 50— Ilarhft AH. 22 i'.R. 65i Dip- 
fh'ind. It N Ut. 150} SAaiHi Ilabhao v. Shnih Kariir.an, 1 IM»J. 230, 1< CrI~J, 473| 
under chu*e ( 1 ) of th-s rertion, an offence under sec. 457. L P. C. (hnU'e breakinj by 
mcht in order to corrmit theft) i« triable nirrrrarilyj but if the property stolen is worth 
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Kore than Rs. 50, a summary trial n-ould be jmjOTper — Dtpchand, 14 N.LJL 190, 19 
CrLJ. 1003, 48 I.C. 343; 

(xi) olTence under sec. 211, I P. Code — Tofazal Hossaiti, 34 C.\V.N. 556 (557); 

(xii) a summary offence combined with a charge of previous conviction — /lno«y»joMs, 
2 Weir 324; Baslm, 30 CrL.J. 505 (506). 115 IC 614, AIR. 1929 AH. 267, Ind. Rul. 
1929 All 390. 

860. When summary trial is undesirable or improper: — A summary 
trial is undesirable in a case where a large number of correspondence has to be gone into 
and the case is by no means of a simple character— Dina Nath, 35 All. 173; or in a 
case in which from the nature of the dispute and the plea taken by the accused it is 
apparent that complicated questions of nght and title and production of documentary 
evidence are in\olved — Bhm Bahadur, 1 PLT. 121, 21 Cr.L.J. 374, 55 I.C. 854; 
Parmeshwar, 3 PL.T. 347, 23 CrLJ 440, A.I R. 1W2 Pat. 296; Maung Shewe, 2 
BurL.J. 55. 24 Cr.LJ 929; Tmlhdas, 6 SLR 120, 13 Cr.LJ. 771; or m a case which 
IS holly contested — Subtamam v. Nachiar, 1931 M.WJ4- 118, 32 Cr.LJ. 689, 131 I.C. 
174, 33 M.L.W. 311, 1931 CrC 329, AIR. 1931 Mad 233; or where the accused is a 
deaf and dumb person — Deaf and dumb man, 8 Bom.L.K. 849, 4 Cr.L.J. 444; or where 
the Magistrate takes cognizance of the case from his own knowledge or suspicion, and 
holds the trial on inadequate malenals— Hcmed, 3 CW.N. cccxxx; Kanhaiaya Lai, 1905 
PLR. 31, 2 CrLJ. 187; or where the charge is a senous or complicated one, and the 
trial goes on for a considerable ume and a local inquiry has to be made or a large number 
of witnesses and accused persons are examined— RiKrom;i, 23 Bom.LR. 984, 23 CrL.J. 
21; Chasila Mai, 3 LahLJ 346. 22 CrLJ. 145, 59 LC. 849; Rahhitulla, 82 I.C. 914, 
AIR. 1925 Sind 284, 19 bLR. 136, 26 CrLJ. 1026; Mohammad Abdullah. 35 CrLJ. 
1094, 150 I.C. 24, A LR 1934 Lah. 243, 1934 Cr.C 466. 15 Lah. 610, 36 PL.R. 126; 
Chimanlal, 28 Cr.L.J. 537 (539), 102 1 C 345. 29 Bom LR. 710, A I.R. 1927 Bom 426, 
But a summary uial is not improper merely because there is a large number of accused 
in the case— Aflubar, 28 CrLJ. 140. 7 A.I.Cr.R 130, A.I.R. 1927 AIL 136, 99 I.C. 348; 
or in a case where the only pomt of law that is hinted at Is that the trespass, if any, 
was committed not on railway land but on land beloning to the P. W, D. — 71/. A. Khan 
V. Emp, AIR. 1939 Lah. 467, ILR. 1939 Lah. 221, 41 CrLJ. 19. 184 I.C. 458, 

41 PLR. 743. 

A summary trial is also improper In a case where the convirtion of the accused may 
entail further serious consequences (eg, dismissal from service). Thus, where a Police 
officer of many years’ standing was charged witli crunmal intimidation with a view to 
prevent a person from giving evidence against certain grave offenders, and was tried 
.summarily and convicted (which conviction was likely to result in his dismissal from 
service), held that the Magistrate did not exercise a sound discretion in trying the case 
summarily and depriving the accused of the privilege o4 an appeal — Subromanyo Ayyar, 

6 Jvlad. 396, 2 li’eir 328. For this reason a summary Inal is inappropriate where 
Government sen'ants (of whatever rank) or pubhc serN’ants are accused persons — 
Bradley, 33 PL.R. 177, 1932 Cr.C. 181 (182), Ind. Rul. 1932 Lah. 92. 33 CrLJ. 108, . 
135 IC. 220, AIR. 1932 Lah. 188; D’Souza v. Annappa, 1932 M.WJvL 478; Sohan 
Singh, 12 Cr.L.J. 143. See also llari Copal, Ratanlal 778 (779); Woman, Ratanlal 
781 (785). But see Sukhpat, 26 CrLJ. 1452, 92 IC 972, A LR. 1926 Oudh 63. 

A summary trial is improper where the accused was already bound down under sec 109, 
and the conviction of the accused would entail a forfeiture of the bond. Such a cast 
requires a full hearing and record- Bos/iir. 30 Cr.LJ. 5(S (506). 115 IC 614, A.LR..' 
1929 All. 267, Ind. Rul 1929 All 390, In a recent Patna case it has been said th^’’ 
if tlie charge is a simple'one, llien though the conviction of the accused may 
him liable to be dismissed from service, still a summary trial is not illegal, 
the amendment made in sec. 414, Cr. P. C, now gi\es a more extended right of 
—Jagdish. 30 CrLJ 869. 118 IC 312. Ind. Rul 1929 Pal. SOI. AIJL 1929 PaC 
It cannot be laid down as a broad proportion of law that a Goscmmenl 
should not be tried summarily or tliat generally the summary procedure is ’ 

Cr— 60 
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in cases in which Government scr\'ants are accused. There may be cases in which, 
though Government ser\-ants arc involved, the summary procedure would be more 
appropriate than an ordinary and protract^ trial. It is a question to be determined 
on the facts of each case whether one mode of tnal or the other should be employed — 
M. A. Khan v. Emp.. A.LR. 1939 Lah. 467. IL.R. 1939 Lah. 221, 41 Cr.LJ. 19, 184 
I.C. 458. 41 P.L.R. 743. 

The trial oi a warrant case should not be conducted as a summary trial where the 
prosecution includes evidence given on commission in the Madras Presidency, Bombay 
and the Punjab. Evidence so recorded militates in its very nature against the object 
of a trial by summary procedure — Munna v. Emp , A.I.R. 1939 Nag. 87, 1939 N.L.J. 
7, I L.R. 1939 Nag 457. 40 Cr.L J. 846, 184 LC 44. 

261 . The Provincial Government may confer on any Bench 
* « w of Magistrates invested with the powers of 
of Magistrates invested a Magistrate of the second or third ciass^ 
with Jess power. powcr to try Summarily all or any of the 

-following offences 

(fl) offences against the Indian Penal Code, sections 277, 
278, 279. 285, 286, 289. 290, 292, 293, 294, 323, 334. 
336, 341, 352,426,447 and 504; 

(&) offences against Municipal Acts, and the conservancy 
clauses of Police Acts which are punishable only 
with fine or with imprisonment for a term not 
• exceeding one month with or without fine; 

(e) abetment of any of the foregoing offences; 

(d) an attempt to commit any of the foregoing offences, 
when such attempt is an offence. 

The UaV.cUftd words at the end of clauses (oj and (b) have been added by sec. 75 
of the Cr. P. C. Amendment Act, XVIII of 1923. 

The words "Provincial Government’’ have been substituted for "Local Government" 
in this section by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

A Bench of Magistrates cannot try summarily any other offence except those 
mentioned in sec. 260 and this secUon—Babheki, 21 W.R. 12j Havoldar v. Jagu Mian. 

9 Cal. 9S. 

The desirab'lity of entrusting the disposal of cases coming Under sec. 447, I. P. C, 
to Bench Courts is doubtful as there seems to be a d.fiiculty felt by Bench Courts in 
distinguishing between cases of cjvd trespass and cases of criminal trespass — Dakhamartt 
Kamawa v. Vaiali Venkatesan. 38 CrL.L 581. 168 I C. 703 1937 M.WJ^. 323. 9 
. P M 620. 45 M L.W. 471, A.I R. 1937 Mad. 48a 

232. (1) In trials under this Chapter, the procedure pre- 

Procedure for summons scHbed for summons-cases shall be followed 
and warrant cases appli- in summons-cases, and the procedure pre- 
scribed for warrant-cases shall be followed 
in warrant-cases, except as hereinafter mentioned. 

(2) No sentence of imprisonment for a term exceeding three 
Limit Oi itiprisonotent. months shall be passed in the case of any 
conviction under this Chapter. 

8S1. Prrcpdure: — ^Thc scanty ]>rocedure laid down in this Chapter should be 
strictly folhveti—£;rugaifu. 15 Mad. 83 Tbe responsibility throivn on Magistrates 
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entmsted mth summarj- powers is very great Magistrates who are suffiaently ahve to 
the responsibility entrusted to them should take care tliat the procedure and the record 
are not made more summary than what the law has laid down — Mukuiidi, 21 All 189 
(191); Daniodar, 3 P.L.T. 499, 23 CrLJ. 94. Thus, where the Magistrate without 
issuing process or malting a record ol the proceedings and without dismounting from the 
horse on whicli he was riding, con\icted and fined a man summarily for causing 
obstruction in a pubhe way, it was held that the procedure adopted by the Magistrate 
was illegal — Ejugadu, 15 Mad. 83. 

In a summary trial of a warrant case, the Magistrate roust adopt the procedure laid 
down in Chapter 2vXI (except that he has not to frame a charge and is not bound to 
record the evidence of the witnesses). Therefore, the provision of sec 256 which gives 
the accused an absolute right of cross-examination of die prosecution witnesses after 
they have been examined-in-chief must apply to a summary trial of warrant cases — 
Titilu Sahii, 1 P.L.T. 652, 21 Cr.LJ. 630; 50 Mad 740, 28 CrXJ. 12 The 

accused is enbtled to have processes issued compelling the attendance of the prosecution 
witnesses for cross-examination — Nepal, 22 Cr L J. 271 (Cal ) 

In a warrant case tried summarily, the Magistrate ought to grant an adjournment, 
if desired by the accused, to enable him to summon the witnesses for the defence under 
sec 257, unless the Magistrate considers that the application is made for the purpose of 
vexation or delay — Ameer Balcita, 5 LBR 20, 9 CrLJ 583 

862. Sentence: — In a summary case, a sentence of imprisonment for more 
than three months cannot be awarded; if an adequate sentence cannot be passed, the 
case should not be tried summarily — Po Ka, 4 LBR 338, 9 CrLJ. 23 Tlie limit of 
three months applies only to a substantive sentence; a Magistrate is, therefore, competent 
to award a sentence of imprisonment in default of fine, m a’ddiiion to three months' 
imprisonment — Asghai Alt, 6 All 61, 1883 A \V4^. 207. 

Fine of any ainounC may be imposed; there is no fimit to the amount of line 
awardable in a summary trial— Dma Nath, 35 All 173, 

Solitary imprisonment can a'so be awarded as part of the sentence Section 263 
does not interfere with the Court's powers under sec 73. 1 P. C, to order solitary 
confinement — A ««h Khan, 6 All 83. 

The intention of clause (2) of this section is to restrict the passing of sentences of 
imprisonment of considerable length m a summary trial from a convieiion in which the 
right of appeal is greatly restricted and the object oi the clause would be defeated if it 
were possible to combine a number of separate chaiges in one trial and then inflict a 
sentence of three months' imprisoiiment on each charge and order such sentences to run 
consecutively. Under this clause Uie Magistrate cannot pass more than three months' 
imprisonment in aggregate — A’ga Pc Tay, 35 CrLJ 1413, 151 IC 741, 12 Rang 122, 
1931 Cr.C 575, A l.K 1934 Kang 116 But see ChitKwal, 36 CrLJ. 608, 154 IC 
937, 28 SLR 336, AIR. 1934 Smd 185, 1934 CrC 1392, where i» has been held 
that a separate sentence to the extent of three months may be passed for each separate 
conviction. In a summary trial where reference is made to the D.stnct Magistrate 
or the Subdivisional Magistrate under see 349, Cr P C, Uie nature of the trial 
is not changed thereby and the Distnct Magistrate or Suldnis-onal Magistrate cannot 
pass imprisonment for more than three montlis in Mew of the proMsons of cl. (2j of 
this section unless he ho'ds a de noio tnal at full length m accordance with regular 
procedure— Co^of, 33 Cr.LJ. 472, 137 I C 208. Ind. Rul 1932 AIL 32a A.I R 1932 
All. 507, 1932 Cr C. 595 

Section 262 ( 2), Cr P. C, docs not render illegal a sentence of irrpri'omrent in 
default of payment of fine if otherwise legal merely by rea'on of the fact that the 
aggregate of the terms of substantive sentence of imprisonment and of the sentence of 
imprisonment m default of payment of fine exceeds three months or by rca^cu of the 
Magistrate having passed a substantive sentence of imprisonircnt for the maxiirum 
tfJTO allowed by that section. The limit placed by sec 262 ( 2), Cr. P. C, appLes 
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only to a substantive sentence of imprisonment — Po Htioa, A.I.R 1940 Rang. 171, 
1940 RangLR. 223, 41 Cr.L J. 768, 189 I.C. 627. 

A Magistrate is competent to take security bond under sec. 106, on conviction in a 
summary trial— Locftman, 1888 A.\V.N. IBl; Meghu, TOC, 338, 1 Cr.L.J, 1054. 

Compensation: — Compensation may be awarded under section 250 to the 
accused in a trial held summarily — Basava, 11 Mad. 142; Palani v. Kiisknappa, 59 
M.LJ. 319, 32 Cr.L.J. 207 (208). But the requirements of sec. 250 must be satisfied, 
and the record should contain the reasons for considering the complaint to be false and 
vexatious. But omission to state reasons is a mere irregularity — Palani v. Krishnappa, 
supra. 


Record in cases where 
there is no appeal. 


263. In cases where no appeal lies, the hlagistrate or 
Bench of Magistrates need not record the 
evidence of the witnesses or frame a formal 
charge; but he or they shall enter in such 
form as the Provincial Government may direct the following 
particulars : — 

(a) the serial number; 

(b) the date of the commission of the offence; 

(c) the date of the report or complaint; 

(rf) the name of the complainant (if any) ; 

(c) the name, parentage and residence of the accused; 

the offence complained of and the offence (if any) 
proved, and in cases coming under clause (d), 
clause (e), clause (/) or clause (g) of sub-section 
(1) of section 260, the value’ of the property in 
respect of which the offence has been committed; 

(g) the plea of the accused and his e.xaminatton (if any) ; 

(h) the finding, and, in the case of a conviction, a brief 
statement of the reasons therefor; 

(i) the sentence or other final order; and 
(/) the date on which the proceedings terminated. 


(/) 


Amendment: — ^The words “Provincial Government” have been substituted for 
“Local Government” in this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937 

863. Record; — Although the object of a summary procedure is to shorten the 
course of trial, it is nevertheless incumbent on the Magistrate to put on record sufficient 
e%*idence to justify his order — Ainuddi, 27 Cal. 450; Kash Mahomed, 10 C.WN. 79, 3 
Cr.L.J. 178; Copal, Ratanlal 778. If the particulars required by this section are not 
clearly given in a judgment in a summary trial convicting ?he accused, the judgment is 
defective and the conviction cannot stand — Gkulam. 23 Cr.L.J. 161. 

The record should be written by the Magistrate himself; there is no provision 
enabling liim to delegate this duty to a clerk — Subramanya Ayyar, 6 Mad. 396 The 
record should be made at the time of the trial and not aftenvards The admission of 
the accused should also be recorded at once — Enttadxt, 15 Mad 83. "District Magis- 
trates should satisfy themselves from time to time by examination of the records of 
summary trals that the law recarding such trials is properly obseived and especially 
that Magistrates do not exceed their jurisdiction in this regard " — Cal C. R, & C. 0., 
p 16. 

In summars* proceedings a certmn expedition is intended and indeed is most 
desirable. But the summary procedure laid down in the Cr. P. C , must not be made 
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more summary’. Section 253, Cr. P. C, laj's down the minimum requirements of the 
law. Moreover, while sec. 263, Cr P. C., dispenses v/ith the formality of recording 
mdence, it does not dispense with the necesaty of hearing evidence or of following 
the procedure set out in Chap XXII, Cr. P C , for summary tr als. Nor does it dispense 
- with the necessity of compl>nng with the pimnsions of sec 342, Cr. P. C., relating to the 
examination of the accused after the case for the prosecution is closed In short, 
sec. 263, Cr P. C., merely relieves the Court of the burden of recording evidence — 
ChoUhram Menghra} v. 39 CrLJ, 474 (475), 174 IC. 685, AIR. 1938 Smd 70. 
10 RS. 259, 32 SLR. 684. 

864. Evidence! — In a summary trial of a non appealable case the Magistrate 
need not record the evidence of witnesses in wpting — Shomeshar, 2 Cr.LJ. 336, 1905 
A.4V.N. 143; Howard v HustOfUfi, Ratanlal 334, But this does rot mean that this 
section excuses a Magistrate from hearing the evident^ of witnesses If the accused 
denies the charge, the complamant and his witnesses must be e.xamtned, and the case 
must he decided upon the effect of their evidence, thouch the evidence need not be 
recorded — /sbber v. Tomh, 39 CaJ 931, 16 C.WJV. 9S4; Chotlhram Menghra; v. Emp, 
supra. 

Notes o] evidence : — If at the commencement of the trial, the Magistrate is unable 
to determine whether the proper sentence to be passed should be an appealable one or 
not, he must ma.'ce a memorandum of the substance of the evidence of each witness as 
his exammation proceeds. But if he can. at this stage, determine that the sentence will 
be. in any e\ent non-appealable, he need not record the evidence If, however, he 
actua'ly does so, the notes of the evidence form part of the record of the case and 
cannot be destroied by him. Where the Magistrate had destroved such record, the 
High Court in revis on was unable to form an opinion on the propriety of the conviction 
and set it aside— Safisfi Chandra 43 Cal 280. 32 C L J 451. 22 Cr L J 452. 61 I C 846; 
Aitna Ram. 49 All 131. 28 CrLJ 88: Lot Ckand 26 CrLJ 1454. 89 IC 974. 
A I.R 1925 Nag 79 Out in another case the Allahabad High Court has laid 
down that the destruction of the notes, whether in appea'able or non-a''pealable 
cases, docs not amount to any illegality Under section 263. the Magistrate need 
not record any evidence, and, therefore, need not keep any notes of the eMdence, 
under section 264, the Magistrate has only to record the substance of the evidence. 
Under these sections, the Magistrate is perfectly free to take notes to assist his 
recollection or, if he prefers, to take none at all; and whatever notes he makes 
are his private property which he can dcstrov if he pleases — Mantoo, 49 All 261. 25 
ALJ 140, 28 CrLJ 97 (per Walsh. J) (dissenting from 48 Cal 280); TiPpanna, 
35 CrLJ. 841. 148 IC 1005, 58 Bom 298. 36 BomLR 212. 1931 CrC 544. AIR. 
1934 Bom 157. A distinction should be drawm between 'recording of evidence’ and 
making a few 'notes’ of evidence If he records the evidence formally, he must keep it 
on record; but if he jots down a few notes, merely for reference, those notes would not 
be a record of the evidence, and need not and should not be kept on the record — Ibid 
(per Boys. Jl. This case of Mantoo has been followed in Ismatl, 49 All 562, 
25 ALJ 316, 28 CrLJ 442 The Oadh (5h«cf Court is of opinion that m non- 
appealable cases the Code does not require the Magistrate to place upon record 
the notes of the es'idence, and, therefore, where he made notes of the endence 
for his own use which he destroyed after the ca«e was disposed of. he committed 
no irregularity — Dhawam, 3 OWN, 946, 99 I C 103. AIR 1927 Oudh 42, 23 
CrLJ 76. See al'o Ahmad /an. 33 CrLJ, 342. 136 IC 641. 8 OWJ\'. 1376, 
AIR 1932 Oudh 98. Ind Rul 1932 Oudh 129. 1932 CrC 151. 7 Luck. 493 The 
Bombay, Rangoon and Madras High Courts and the Smd Court are also of opmron 
that the rough and incomplete notes prepared by the Magistrate in a summary* trial are 
outside the record, and cannot and should not be transcribed and attached to the record 
—ChimanM. 29 BomLR 710, 28 CrLJ. 537; Hagoor Kanni v. Sitku. 52 MLJ. 32, 
28 CrLJ. 133; RakimtuUah. 19 SL.R 136, 2$ CrLJ 1026: Mcung Po Saw. 36 
Cr.L.J. 892, 156 I C. 183, A I.R. 1933 Rang 106. 13 Rang 225, 1935 Cr C. 315. This 
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,onIy to a substantive sentence of imprisonment — Po Httva, AI.R. 1940 Rang. 171, 
1940 RangL.R. 223, 41 CrL.J. 768, 189 I.C 627. 

A Magistrate is competent to take security bond under sec. 106, on convittiqn in a 
summary trial — Lachman, 1886 A.WJ^. 181; Megku, 7 OC. 338, 1 Crl.J. 1054. 

Compensation: — Compensation may be awarded under section 250 to the 
accused in a trial held summarily— H Mad. 142; Palani v. Krhhnappa. 59 
M.L.J. 319, 32 CrL.J. 207 ( 208). But the requirements of sec. 250 must be satisfied, 
and the record should contain the reasons for considering the complaint to be false and 
vexatious. But omission to state reasons is a mere irregularity— v. Kushnappa, 
supra. 

2S3. In cases where no appeal lies, the Magistrate or 
Bench of Magistrates need not record the 
evidence of the witnesses or frame a formal 
charge; but he or they shall enter in such 
form as the Provincial Government may direct the following 
particulars : — 

(a) the serial number; 

(b) the date of the commission of the offence; 

(c) the date of the report or complaint; 

(c?) the name of the complainant (if any) ; 

(c) the name, parentage and residence of the accused; 

(/) the offence complained of and the offence (if any) 
proved, and in cases coming under clause (d), 
clause (c), clause (/) or clause (g) of sub-section 
(1) of section 260, the value’ of the property in 
respect of which the offence has been committed; 

(p) the plea of the accused and his examination (if any) ; 

(h) the finding, and, in the case of a conviction, a brief 

statement of the reasons therefor; 

(i) the sentence or other final order; and 

(/) the date on which the proceedings terminated. 

Amendment: — The words "Provincial Government” have been substituted for 
"Local Government” in this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937 

863. Record: — Although the object of a summary procedure is to shorten the 
course of trial, it is ne\'crtheless incumbent on the Magistrate to put on record sufficient 
evidence to justify his order — Aitmddi, 27 CaL 450; Kash Mahomed, 10 C.WJ^ 79. 3 
Cr.LJ. 178; Gopal, Ratanlal 778. If the particulars required by this section ai6 
c’eatly given in a judgment in a summary trial convicting the accused, the judgment is 
defective and the conviction cannot stand— CAwfaw. 23 Cr L.J. 161. 

The record should be written by the Magistrate himself; there is no provision 
enabling him to delegate this duly to a clcrii — Subjamanya Ayyai, 6 Mad. 396. The 
record should be made at the time of the trial and not afterwards The admission of 
the accused should also be recorded at once — Bntgadu, 15 Mad 83. "District Magis- 
trates should satisfy themselves from time to time by examination of the records of 
summary tr'als that the law recording such trials is properly observed and especially 
that Magistrates do not exceed thdr jurisdiction in this regard" — Cal G. P. & C. 0 , 

p 16. 

In summary proceedings a certrun expedition is intended and indeed is most 
desirable. But the summary procedure laid down in the Cr. P. C , must not be made 
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and do not apply to warrant cases? in the latter cases the examination 3s imperative — 
Mahomed Hosam. 41 Cal. 743? Patvieshtitn. 3 P.L.T, 347, A.I.R 1922 Pat. 293, 23 
CrLJ. 440. Even the plea of the accused Cannot take the place of the examination 
of the accused and render u unnecessary — ParmeshKar, supra. But the Sind and Nagpur 
Courts are of opinion tliat the e.xamination of the accused is imperative in all summary 
trials whether of summons or of U'errawt cases. The words "if any” in this section do 
not limit the obligation imposed on Courts by sec. 342, or render it inapplicable to 
summary trials, but merely have reference to those cases in which owing to the 
admission or plea of accused (sec 243) or owing to the weafeness of the evidence called 
in supfwrt of the prosecution (secs. 245, 253) the accJsed can either be convicted on 
his own plea without the taking of evidence or acquitted on the evidence without the 
examination referred to in sec, 342 — Nabu, 20 SLR 31, 26 CrL.J 1554, 90 I.C 434 
(FB ); Bfiagu'cn, 22 N.L.R. 65, 27 Cr.LJ 632 See also Choithram Menghraj v. Emp., 
in Note 863 

The Magistrate is not required to record a full statement of the examination of the 
acaised. A brief note of the exammafon is suIBcient — Bhatvant, 3 O.WJ'f. 946, 28 
Cr L J. 76, 99 I C 108, A 1 R 1927 Oudh 42. 

The examination of the accused is an essent-al part of the procedure. Such 
examination need not be taken with all the formaht'cs prescribed by sec 364. Cr. P, C. 
That section itself contams a proviso saying that nothing in this section shaft be deemed 
tc apply to the exam'nat’on of an accused per«on under sec 263, Cr P C Nevertheless, 
such an txammation there must be and some record of it must be contained in the 
proceed ngs—Oev/imal. 26 CrLT 1484. 158 IC. 923. 1935 CrC 1047, AI.R. 1935 
Sind 193 It Is the duty of the Magistrate to record not onlv the plea of the accJsed, 
but also his examinaton. if any. The words "if any” do not imply that it is optional 
to the Magistrate to examine the accused or not. but merely imnlv that where the 
accused has made a statement, particulars of h-s examination should be noted The 
mere fact that the statement of the accused has not been recorded by the Magistrate in 
a summary trial, would not s^ow either that the accused was never questioned at all or 
that the omiss’on to record his statement is fatal Such a defect is at the most a mere 
irregularity which can be cured under sec 537. Cr P C . unless the defect has in fact 
oceas’oned a fadure of lustire — So Pam AIR 1935 All 217, 1935 ALJ 257. 158 
IC 129, 1935 CrC 260, 36 CrLT 1290. 57 All 660. 1935 ALR 945 See also 
Mujat, 29 CrLJ. 265, 107 IC 592 26 A.LJ 109. AIR 1928 All 266. It would 
be absurd to say that the mere failure to record the examination has resulted in a 
miscarriage of justice 5Vhere the Magistrate considered the statements of the accused, 
they cannot possibly ha”e been prejudiced bv the mere fact that he did not reduce 
those statements to wrilmg in the rrouer column orovided in the summary' register — 
Khan Mohammad v Emp, 41 Cr.LJ 531, 187 1C. 769, AIR. 1910 Pesh. 11. See 
Notes 973 and 1012A. 

868. Finding! — In summary trials, rt is verj* imixirtant that there should be 
clear findings on question of.fact, because it is only through such findings that the Court 
of Revision can form Us own judgment with regard to the iegaiity or otherwise of the 
proceed-ngs of the trial Court — fagmohan, 24 CrLJ 916 (Oudh), 75 I C. 292 See 
also Daiioo v. Abdul Ahmad Khan, infra 

If a Magistrate ih’nks that all that Is necessarj* for him to say by way of judgment 
is that he sentences an accused to irorrisonraent or fine, then he is not doing his duty 
properly. It has to be remembered that cases have to go to the h’gher Courts when 
persons are conv'eted and the Maristrates should understand that it is their duty to 
xcTite their judgments carefully. Thev nay be conrise and they need not be elaborate, 
but they should show on the face of them that the cases of both parties have been 
carefully and properly considered Section 2S3. cl. (h>, Cr. P. C. enjo-ns that a 
brief statement of reasons for the order diould be given by the Magistrate. It is 
absolutely necessary that this should be done, otherwise the general public is Lkely 
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section does not prevent a Magistrate who tncd a case m a summary way from 
recording evidence; it merely says that he need not, but if it does, it cannot by 
reason of sec. 281 form part of the record — Hernandos, A.I.R. 1936 Sind 40, 37 CrLJ. 
455, 161 I.C. 267, 1936 Cr.C. 230. lollov.-mg Nanniei v. Desalter, 55 Mad. 799. However 
summary a trial may be. the Vital evidence against each accused must be recorded— 
Bfitijbal, 37 CrLJ. 292, 160 I C. 413, 18 NLJ. MO. 

855. Frame of charge: — ^This section exempts the Magistrate from framing 
a charge in case in which no appeal hes— ATctJ&ar, 27 C.\V.N. 923 (924), 25 Cr.L.J 1270, 
82 I.C. 278, A.IR. 1921 Cal. 63. Althou^ it U not necessary under this section to 
frame a charge, still the accused must be called ui»n to answer to the particulars of the 
offence charged} and the Magistrate must specify the offence complained of in such a 
•way as to give the accused notice of what is charged against him— Sheifch, 16 
C.W.N. 696, 13 Cr.L ]. 224. 14 I.C. 320. See also Notes in para. 870. 

865A. Clause (b): — Failure of the Magistrate to enter the date of the 
commission of offence in a prescribed form as required by this clause, in a summary 
trial, does not vitiate the trial and the defect is cured by sec. 537, Cr. P. C., if such 
failure has not led to any prejudice or failure of justice — Mohsm v. Emp, 41 CrLJ. 
283, A.IR. 1940 Pat. 272, 1940 P.W.N. 93. 186 I.C 312. 

866. Particulars of the offence: — See clause (f) The record should show 
clearly the precise nature of the offence, and should be complete in all particulars— 
Madho, 1882 AWN 59. The facts found by the Magistrate must diow what offence 
has been committed by the accused— Lcfit Mohun v Chmder Mohan, 3 C.\V.N. 281} 
Mahtab, 1887 P.R. 7; Sher Singh. 1889 P.R. 5j Din Mahomed, 29 CrLJ. 877, 
111 IC. 461, 29 P.LR 647. AIR. 1929 Lah. 378. 10 Lah. 231. Further, the 
record, however brief, ought to be suffident to show the necessary ingredients of 
the offence of which the accused has been found guilty— Din Mahomed, suprai 
Kuchi, 3 L B R 3, 2 Cr L.J. 375. The offence charged, the offence proved, and the 
reasons for conviction must be recorded in such a manner as to enable the Revision 
Court to say aye or no from within the four comers of the record itself whether the 
offence charged is an offence in point of law. whether the offence proved is an offence in 
point of law, and whether the reasons for the conviction are good and sufficient— A'oiA 
Mahomed. 10 C.WN. 79 (81), 3 Cr.LJ. 178. 

Under clause (/) the value of the property must be set forth. The Magistrate 
ought to direct his mind to the question and satisfy himself that the property in respect 
of which he was trying the accused was less than Rs. 50 in value. It is not enough 
that it is ascertainable from the records — Brij Nondan, 6 P.L.T. 114, A I.R 1922 Pat. 
227, 25 Cr.LJ. 545, 81 I C 33, following Abheen Parrida, 20 W-R. 17 (Cr.). This 
Mew has not been followed by the same High Court in a recent case It has been 
laid down that where the trying Magistrate did not comply with the requirements 
of cl (f) of this section but had before him the first information report which disclosed 
offences oi house trespass and theft of grain worth Rs 5-12-0 under secs 448 and 379, 
I. P. C., respectively it is impossible to assume that there was a real defect of junsdiction 
by reason of the property alleged to have been stolen exceeding Rs. 50 in value, 
especially when no such suggestion was made below. The mere failure to enter the 
value m the form does not suffice to raise any question of possible or probable 
prejudice or failure of justice, the governing factor in sec 537 Cr. P. Cod^^fohsln 
V Emp. 41 CrLJ. 283 (284), A.IR. 1940 Pat 272. 1940 P.W.N. 93, 186 I.C. 312. 

867. Examination and plea of accused: — See clause (g). The plea of 
the accused must be recorded; onussiott to record the plea will vitiate the conviction 
Mural Smgk. 26 A L.J 109, 107 I C. 5ffi. 9 A LCr R. 98. A I.R. 1928 All. 266. 29 Cr L.J. 
265, Shtb Chandra v Nanda Pan, 9 CWd*!. Ixxvi. 

In all traTTOnf cases, there rmist be some examination of accused as laid down m 
sec 312 Section 263 does not give the Mapstrate any discretion whether he w'ill examine 
the accused or not. The words "if any" in clause (g) are intended for summons cases 
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trilh the pro\-ision of cl (h) of this secUon— A6<f«l Rahman. 35 Cr.LJ. 1464, 15’Lah. 

277. 151 r.C. 999. 36 P.L.R. 310, 1934 Cr.C 925, AIR 1934 Lah. 593. Even in a 
summar>’ trial the statement of reasons for a conviction which the Magistrate is bound 
to record under sec. 263 (h), Cr P. C, should present a clear statement of the facts 
constituting the offence and sliould shoir that each of the ingredients necessary for a 
convnetion has been considered and held proved by the Magistrate — Dayaram, A.I.R. 
1935 Sind 144, following Ram Harakk. A LR 1915 Smd 53, 30 I C. 1001, 16 Cr.L J. 713, 
9 SLvR. B9. l\'hcre, in a case under sec 447, I, P C, the judgment does not state 
what the e\*idence is either of the alleged encroachment or trespass or of the intention 
that lay behind it and it docs not gi\e a single reason in support of the finding that 
the accjsed are guilty, the judgment does not fulfil the elementary requirements of the 
law — Dakkamam Kannayya v, V'odch Venkatesan. 38 CrLJ 581, 168 IC 703, 1937 
.\nV.X. 323. 9 R^r 620. 45 Aft IV. 471, AI.R 1937 Afad 480 But if the record 
submitted under sec 441, Cr P. C, disclosed sufficient grounds for the Magistrate’s deci- 
sion, the High Court condoned the irregu'anty, if no failure of justice had occurred — 
Daiish, 46 Afad 253 ( 256). The Bombay High Court holds that the omission to record 
reasons for connction on the part of the Bench Magistrate is only an irrcgulanty which 
can be cured by sec S37, where there is clear endence justifying the conviction, ft is an 
omission which does not occasion failure of justice — Namdeo, 26 BomLR 1236, 26 
Cr.L.]. 466. 85 IC 146. AIR 1925 Boro, 133 See also Thurman, 20 LW. 330, 
25 Cr.LJ. 10S4. 

869 A. Resnsion: — Ordinanly the High Court should not interfere in reWsron 
in a case tried summarily in which a relatively small fine has been imposed, but where 
there has been such confusion in the minds of the Magistrates and the consequence in 
the mind of the accused as to the offence with which the arrjsed has been tned and 
charged, it should do so — Chotlhram Menthraf v. Emp , 39 Cr L J. 474, 174 ! C 685, 
32 S L R. 684. 10 R S 259, A I R 1938 Smd 70 

264. (1) In every case tried summarily by a Magistrate 
Record in appealable or Bench in which an appeal lies, such 
cases. Magistrate or Bench shall, before passing 

sentence, record a judgment embodying the substance of the 
evidence and also the particulars mentioned in section 263. 

(2) Such judgment shall be the only record in cases coming 
^Yithin this section 

870. Record:— The record of the tnal must be made at the time of the trial, 
and not subsequently prepared, after the close of the trial, from memory or from rough 
notes— Erngadu, 15 Mad 83 The judgment, which is the only record in appealable 
cases, must be written by the Magistrate himself (see set 265) He rannot delegate 
that duty to a clerk, nor can affix lus signature to the record or judgment by a stamp— 
Subramanya, 6 Mad 396 

Frame of charge • — Where a Magistrate passes an appealable sentence he cannot 
make his record in the manner prescribed bj' sec. 263. but must record the evidence and 
frame a charge. WTiereas in non-appca’able cases It is stated in so many words in 
sec, 263 that no charge need be framed, but in see 264 which deals with appealable 
cases there are no words to that effect, this onusaon when applied with sec. 262 is 
tantamount to a clear direction that the ordinal^' pnxredure in warrant ca«es is to be 
followed and a formal charge is to be framed — .Vatofcar, 27 C\V2s’. 923 ( 925), 82 IC 

278, AIR. 1924 Cal G3. 25 Cr LJ. 1270 But in a more recent case the sarne Hi^ 
Court has expressed the opinion that there is no provision requiring the framing of a 
charge in a summaiy’ trial, whether in appealable or non-appealable cases. Sec. 264 
states that what the record shall consist of, rtr» a judgment embodj-ing the 
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to lose faith in the administration of justice — Dal Chand v. Emp, 41 Cr.LJ. 493, 
187 I.C. 642, A.I.R. 1940 All. 195, 1&40 AXJ. 154. 

889. Reasons for conviction! — In a summary trial sec. 263 (fi) and (i), 
Cr. P. C, require only the reason for the finding to be stated and not the reasons 
for the sentence — ProvincicI Goaernment v. Bhivram, 41 Cr.LJ. 544, 188 I.C 80, 1940 
N.L J. 242, A.I R. 1940 Nag 264. 

The Magistrate, in a s’jmmary trial must, in recording the reasons for the 
Conviction, state them in such a manner that the High Court may in revision judge 
■whether there were sufficient materials before the Magistrate to justify the conviction 
—Murat Singh, 25 A.L.J. 109. 107 I.C 592, 9 A.I.Cr.R. 98. A.I.R, 1928 All 266, 
29 CrL.J. 265; Lalit v. Ckunder. 3 CWN, 281; lagan Nath. 16 OC. 357, 14 
Cr.L.J. 594, 21 IC. 466; Punjab Singh, 6 Cal. 579; Me Da Li, 1 LBR. 208; 
Ahmad Jan, 7 Luck. 498. 1932 Cr.C. 161, 33 Cr.LJ. 342, 136 I.C. 641, 8 OWN. 
1376, A.IR. 1932 Oudh 98, Ind. Rul 1932 Oudh 129; Dantodar, 3 P.L.T. 499. 
23 CrL.J. 94; Janaki v. Raghunath, 19 Cr.LJ. 719 (Pat.). The Magistrate should 
set out so much of the reasons that have influenced him as to satisfy the accused 
that the Magistrate has considered each of the ingredients of the offence neces- 
sary in law for the conviction to which the Magistrate has proceeded— Afu^wnff*. • 
21 All. 189 (191); Brijbasi. 10 A.LJ. 231. 13 Cr.L.J. 708; Ram Harakk. 9 SLR. 89. 
•16 Cr.LJ. 713, A.I.R. 1915 Sind 53, 30 I.C. 1011; Dayaram Satoomal, 37 CrLj 715, 
162 1C. 281, A.LR. 1935 Sind 144, 1935 CrC. 752; Baijoo v. Abdul Ahmad Khan. 
A.I.R. 1939 Oudh 37. 1938 O.A. 915. 14 Luck. 325. 40 Cr.LJ. 141, 178 I.C. 722. 1938 
OL.R. 512, 1938 OWN. 1130, 1938 AW.R. (C.C.) 123; and nhile this should be 
recorded with brevity, the brevity should not be such as to tend to obscurity— 
supra, and Baijoa v Abdul Ahmad Khan, supra These safeguards are essential so 
that in case of revision the High C^urt may have sufficient materials on record before 
,it for arriving at the conclusion as to whether the order of the Magistrate is right or 
wrong— v Abdul Ahmad Khan, supra. Thus, a judgment in a single line is not 
a judgment according to hv—Jankey, 20 CrX.J. 431 (Pat ). 

Failure to record a brief statement of reasons is fata), and the whole proceedings 
arc illegal and liable to be set aside — Dina Nath v. Jogendra, 6 C.W.N. 40; Punjab Singbt 
6 Cal. 579; Shtdgauda. 18 Bom. 97; Dervish. 46 Mad 253; Maqsud, 1 PX.T. 716; 
Mamjan. 24 OC, 293; Ntsarali, 28 Cr.LJ 495. 101 IC 671, A I.R. 1927 Nag 250; 
■Murat, 29 CrLJ. 265, 107 I C. 592. 26 A.LJ. 109. A.IR. 1928 AH. 266; Mabub v. 
KesaValu, 1933 M.WN. 738; Dakkamarri Kannayya v Vadali Venkatesan, 38 CrXJ. 
581, 168 I.C. 703, 1937 M.WN. 323, 9 RM. 620. 45 M.LW. 471. A LR. 1937 Mad 480. 
Even the defect coudd not be cured by the Magistrate (Presidency) subsequently 
submitting the reasons to the High Court when the record was called for under sec 441 
—Dervish Hossain, 46 Mad. 253; Haladkar. 9 CWN. Ixxv. In summary trial the 
judgment need not be a very long and detailed one but it is the duty of the Magistrate 
to give a brief summary of the evidence and a concise statement of the reasons if a 
trial ends in a conviction These safeguards are essential so that in case of revision 
the High Court may have sufficient materials on the record before it for arriring at 
the conclusion as to whether the order of the Magistrate is right or wrong— Af«rf/ Dhar, 

32 CrLJ. 50. 127 I.C. 849, 31 PL.R. 317 and 576, A.I.R 1930 Lah. 481, Ind. Rul- 
1930 Lah. 881, 1930 CrC. 593 Where in acquitting the accused the Magistrate wrote. 
“That at best is a case in which the accused are entitled to the benefit of doubt, and 
the accused are, therefore, acquitted" srithout dianissing and not e\'cn mentioning the 
evidence of the prosecution witnesses, the aojuittal was illegal and ^ould be set aside 
Akbar AU. 35 Cr.LJ. 677. 14S I.C. 430, 11 O.WN. 487, 1934 CrC. 585. A.IR 1934 
Oudh 177. A Magistrate should, in recording his reasons for the conviction in a 
summary trial under cl. (h) of sec. 263, Cr. P C, show that there was sufficient matenal 
before him to support the conviction and Ws record, however brief, must state the 
necessary ingredients of the offence of which the accused has been found guilty. IVhere 
the Magistrate merely saj-s; “1 believe the prosecution," there has been no compliance 
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(2) The Provincial Government niay authorize any Bench 

of Magistrates empowered to try offences 
ised^!l?eiSoy'^Serk.^°^' sunimarily to prepare the aforesaid record 
or judgment by means of an officer 
appointed in this behalf by the Court to which such Bench is 
immediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking 
part in the proceedings. 

(3) If no such authorization be given, the record prepared 
by a member of the Bench and signed as aforesaid shall be the 
proper record. 

(4) If the Bench differ in opinion, any dissentient member 
may write a separate judgment. 

Amendment: — ^The words *'Pro\mc-al Government" have been substituted for 
"Local Government" in this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

871A. Sub-sections (1) and (3) Sub-section (3) lays down that if the 
record is prepared by a rnember of the Bench, it shall have to be signed by each 
member taking part in the proceedings This clause does net apply to the case of 
preparation of record or judgment by the presiding o0<er of the Court under sub-sec. 
(1). If the presiding officer himself prepares the record or judgment, it is sufficient if 
be alone signs it, and it is not necessary that the other members of the Bench should 
sign the record or judgment — Ramakottiah v. Subba Rao. 52 Mad 237, 55 ML.J 576, 
29 Cr.LJ 973 (974) But the other members must be aware of the contents of the 
judgment and must approve of the judgment So, uhere after the other members of the 
Bench had left the Court premises, the presiding officer prepared the judgment and 
delivered it so that those members had no opportunity either to express assent or dissent, 
held that the judgment was not a proper judgment— Rtfwtofrof/iflh, supra. 

The "signing" must be by putting the full name of the Nfagistrate or Magistrates 
signing the judgment Mere putting m of initials makes the judgment defective and the 
conviction must be set aside— Bra/imon oA. 54 Mad 252, 32 CrLj. 430 (431), 59 
M.L J 674, 1930 M W N 787, 32 M L W 280. 129 I C 633. 


CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

A. — Preliminary. 

266. In this Chapter, except in sections 276 and 307, 
•■Hi* Court" delta, d ^VIII the expression 

High Court a High Court mthin 

the meaning of the Gozrcrnmcnt of India Act, 1935, and includes 
such other courts as the Provincial Gozrernment max bv noti- 
fcation in the Official Gacefte, declare to be Hi^h Courts for the 
purposes of this Chapter and of Chapter XVIII. 

Amendrnenl; — In this section the words "the Court of the Judicial Commis- 
sioner of Sind" have been substituted in place of the words "the Courts of the Judicial 
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of the evidence, ana the particulars set out in sec. 263? and in sec. 263 it is not necessary 
to frame a formal charge. In any case the onusaon to frame a formal charge under 
sec. 264 would be cured by sec. 535 — Madhav Ckandia, 53 Cal. 738. 27 Cr.L.J. 1295 
(1296), 98 I C. 191, A I.R 1926 CaL 1202, distinguishing Natabar, supra. In Kallu, 26 
Cr.LJ. 1334, 98 I C. 310, A.I.R, 1925 Oudh 722 and Salig Ram. 7 Lah. 303, 27 Cr.LJ. 
639, 94 I.C. 415, T Lah.L J. 140, A I.R. 1926 Lah. 301, 27 P.L.R. 265, it is la’d down that 
even in appealable cases it is not necessary to frame a charge; and a similar view has been 
taken in Karu, Ratanlal 768, and Titu, 1 P.L.T. 652, 21 Cr.LJ. 630. 

871. Substance of evidence: — The Magistrate is not bound to record the 
substance of every separate depositions, but he is to state generally what is the substance 
of the witnesses’ evidence — Jamna Prasad, 6 O.W.N. 45, 30 Cr.LJ. 557, 116 I.C. 57, 
A.I.R. 1929 Oudh 297. The substance of the evidence is a matter quite distinct 
from the facts which may be considered as proved by the evidence. It should 
be recorded in such a way as to enable the Appellate Court to form an opinion 
whether the evidence is suffident to support a conviction — Pa Ka. 9 Cr.L.J. 23, 
4 L.BR. 338; MurUdhar, 31 P.L.R. 317, 32 CrL.J. 50, 127 I C. 849, AIR. 1930 
Lah. 481, Ind. Rul 1930 Lah. 881, 1930 Cr.C. 593. mere the judgment con- 
victing the accused did not embody the substance of the evidence but the Magis- 
trate merely recorded that the prosecution witnesses supported the complainant and 
that the evidence of the defence witnesses was conflicting and unrel'able, held that 
the judgment was defective and the convirtion could not stand — Salim. 24 Cr.LJ. 484, 
A I.R, 1924 Oudh 167; Nurudm. 30 Bom.L.R. 954. 20 CrL.J. 1005 (1006), 112 I C. 221. 
The Court is not required to record any evidence at all and. therefore, there is no test 
by which the substantiality of its record can be gauged. It is right to assume that the 
matter rests wth the Court— Subrorntfuia v. Nachtar, 32 Cr L J. 689, 131 I.C. 174, 1931 
M.W.N. 118, 33 M.L.W, 311, 1931 Cr.C. 329, Ind. Rul. 1931 Mad. 510, A.I.R. 1931 
Mad. 233. 


^Vhen the substance of the evidence is very imperfectly recorded, the Appellate 
Court should not quash a conviction on that ground. If the Appellate Court found It 
impossible to dispose of the appeal because of such defect, it should have required the 
Lower Court to remedy the defect by properly recording the substance of evidence in 
a fresh judgment after re-examining the witnesses, if necessary, or to have ordered a 
retrial with that view — Karan Singh. 1 AH. 680. 


In a summary trial of an appealable case, a Magistrate made rough notes of the 
evidence which he subsequently copied and placed on the record and destroyed the 
original notes. It was held that tte Magistrate’s action was improper, because 
destruction of the onginal notes was tantamount to destroying the original record, with 
the result that there was no legal evidence on the record which an Appellate Court eoula 
go into— /flgdish, 1 P.L,T. 63, 21 CrL.J 229, 55 I.C. 101. See also Satisk Chandra. 
48 Cal 280; Atma Ram. 49 All 131 and Lot Chmd. 26 Cr.L.J. 1454, 89 I.C 974. 
A I.R. 1926 Nag. 79; as well as the contrary rulings cited in Note 864 under sec. 263. 


Sub’sectlon (2); — The Legislature has laid down in this clause that m the 
case of summary trials the judgment with certain particulars shall be the only rewrd, 
and therefore the Appellate Court is not justified in travelling outside the record m 
heanng an appeal from a conviction in a summary trial — C/iocfciirtga. 55 MLJ. 117, 
29 CrL.J. 625, 109 I C. 897, A.I R. 1928 Mad. 597, 28 M.L.W. 394. 


265. (1) Records made under section 263 and judgments 

recorded under section 2(34 shall be written 
judSSb^* presiding officer, either in English 

or in the language of the Court, or, if the 
Covtrt to which such presiding officer is immediately subordinate 
so direct, in such officer’s mother-tongue. 
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ot the evidence, ana the particulars set out in sec. 263; and in sec. 263 it is not necessary 
to frame a formal charge. In any case the omission to frame a formal charge under 
sec. 264 would be cured by sec. 535 — Madhav Chandra, 53 Cal. 738, 27 Cr.LJ. 1295 
(1296), 95 IC. 191, A.I.R. 1926 Cal. 1202, rfistinguishing Naiabar, supra. In Kalh, 26 
Cr.LJ. 1334. 93 I C. 310. A.I R. 1925 Oudh 722 and Salig Ram. 7 Lah 303. 27 Cr.LJ. 
639. 94 I.C. 415. T LahL.J. 140, A.I R. 1926 Lah. Ml. 27 P.LR. 265. it is la’d down that 
even in appealable cases it is not necessary to frame a charge; and a similar view has been 
taken in Katu, Ratanlal 768, and Tttu, 1 P.LT. 652, 21 CrL.J, 630. 

871. Substance of evidence: — The Magistrate is not bound to record the 
substance of every separate depositions, but he is to state generally what is the substance 
of the witnesses' evidence — Jamna Prasad, 6 O.WN. 45, 30 Cr.LJ. 557, 116 I.C. 57, 
AI.R 1929 Oudh 297. The substance of the evidence is a matter quite distinct 
from the facts which may be considered as proved by the evidence. It should 
be recorded in such a way as to enable the Appellate Court to form an opinion 
whether the evidence is sufficient to support a conviction— Po Ka. 9 CrLJ. 23, 
4 L.BR 338; Murlidhar, 31 P.LR 317, 32 CrLJ. 50. 127 I.C. 849, AIR. 1930 
Lah. 481. Ind Rul. 1930 Lah. 881, 1920 Cr.C. 593 Where the judgment con- 
victing the accused did not embody the substance of the evidence but the Magis- 
trate merely recorded that the prosecution witnesses supported the complainant and 
that the evidence of the defence witnesses was conflicting and unrehable, held that 
the judgment was defective and the conviction could not stand— ^Sof/ni. 24 CrLJ. 484, 
A.I.R. 1924 Oudh 167; Nurudin, 30 Bom.L.R. 954. 20 Cr.L.J. 1005 (1006), X 12 IC. 221. 
The Court is not required to record any evidence at all and, therefore, there is no test 
by which the substantiality of its record can be gauged. It is right to assume that the 
matter rests with the Court — Subramania v Nachtat, 32 CrL.J. 689. I31 I C. 174, 1931 
M.WN. 118, 33 M.L.W, 311, 1931 Cr.C. 329, Ind, Rul. 1931 Mad 510, A.I.R. 1931 
Mad. 233. 


When the substance of the evidence is very imperfectly recorded, the Appellate 
Court should not quash a conviction on that ground. If the Appellate Court found it 
impossible to dispose of the appeal because of such defect, it should have required the 
Lower Court to remedy the defect by properly recording the substance of evidence m 
a fresh judgment after ic-examining the witnesses, if necessary, or to have ordered a 
retrial with that vievr—Karan Singh. 1 All 680. 


In a summary trial of an appealable case, a Magistrate made rough notes of the 
evidence which he subsequently copied and placed on the record and destroyed the 
original notes It was held that the Magistrate’s action was improper, because the 
destruction of the original notes was tantamount to destroying the original record, wim 
the result that there was no legal evidence on the record which an Appellate Court coul 
go into— /egdfsA. 1 P.L.T. 63, 21 CrLJ. 229, 55 I.C. 101. See also Sathh Chandra. 
48 Cal 280; Alma Ram. 49 All 131 and Lai Chand, 26 Cr.LJ. 1454. 89 I.C. 974. 
A.I.R. 1926 Nag, 79; as well as the contrary rulings cited in Note 864 under see. 263. 


Sub-section (2): — ^The Lepslature has laid down in this clause that m the 
case of summary trials the judgment with certain particulars shall be the reraro, 
and therefore the Appellate Court is not justified in travelling outside the record in 
hearing an appeal from a conviction in a summary trial — C/iocftlinga. 5^ M.LJ. 1I'» 
29 CrL.J. 625. 109 I.C. 897, A I.R. 1928 Mad 597, 28 M.L.W. 394. 


265. (1) Records made under section 263 and j'udgnients 
recorded under section 2CA shall be written 
jud^ent.^^ presiding officer, either in English 

or in the language of the Court, or, if the 
Court to which such presiding officer is immediately subordinate 
so direct, in svtch officer’s mother-tongue. 
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not form a body but each acts and expresses his opinion individually and the Judge is 
to inNute the opinion of each separately and record it — Thiiumchi, 24 Mad. 523; 
Shaker, 14 BomLR. 710, 13 CrLJ. 677; Jaisukh. 43 All 125, 19 ALJ. 1; Jatram. 
20 NXR. 129, 25 CrL.J. 459. 77 I C. 811, AUl. 1924 Nag 287. In a trial held 
vnth the aid of assessors, the individual opinion of each assessor is taken, but in a 
trial by jurj*. the indivndual opinions of the members of the jury are never intended to 
be disclosed — Abdul Hamid, 36 Mad. 585, 15 CrLJ. 197. But the law makes no 
distinction as to the procedure between a trial by jury and a trial with aid of assessors, 
except as to summing up of the case and the maimer in which the verdict of the jury 
and the opinions of the assessors are respectn-e taken — Afansmg, 33 Bom. 423 

As regards appeal, the considerations gos’cming the appeal from the trial held 
with aid of assessors differ greatly from those governing an appeal from the trial by a 
jurj’. In the latter case, the appeal is restricted by the provisions of sec. 423 ( 2) 
whereas in the former case the whole case is before the Appellate Court — Champa, 
29 CrLJ. 325 (329). 103 I.C 81, A I.R. 1928 Pat 326, 9 A.ICr.R. 54S 

It IS clear that a juror stands on a higher footing, speaks with greater authority 
and takes a larger share m the decisions of a cnnunal case than does an assessor and 
It may be taken as axiomatic, therefore, tliat in the absence of a specific prohibition 
an objection that could not be upheld regarding a juror would be ruled out m the case 
of an assessar—Paklu. A 1 R. 1939 Lah 475 <476). I LR. 1939 Lah. 243, 41 Cr.LJ. 55, 
184 IC. 549. 41 P.LR 731. 

The assessors try nothing and decide noth,ng they merely assist the Judge. The 
jury, on the other hand, attually try the matters with which they are entrusted. They 
are mvested with a status akin to that of the Judge himself. The fundamental com 
ceptioj) underlying all jury trials is that the jury are there actually to try the case 
and not merely to aid the Judge m amvtng at a conclusion They are invested with 
a speaal status and given special powers and the ultimate responsibility for all decisions 
within their sphere la meant to be theirs and theirs alone. One important effect of 
this is that when the trial lasts for more than one day the Judge has to consider under 
sec, 296 whether the jurors shall be allowed to go to their respective homes or whether 
they shall be kept together under the charge of an officer of the Court. Sections 298 
and 299 define Uie respective functions of the Judge and jury, and see 297 directs the 
Judge to "charge the jury" while sec 300 sutes that "no person other than a juror 
shall speak to or hold any communication with” any member of a jury after the charge. 
Compare this with sec 309 which deals with assessors and the fundamental nature of 
the difference at once becomes evadent No charge is delivered to them; on the contrary, 
the Judge is given a discretion "to sum up” the evidence for the prosecution and the 
defence or not as he thinks fit It is not obligatory. No question about segregation 
arises and the Judge "is not bound to conform to the opinion of the assessors.” He 
has not got anything like the same freedom of action in a jury trial. If he agrees 
with the lerdict, then, of course, no difficulty arises but if he disagrees, then his hands 
are %ery considerably tied In the first place, he has no powers of acquittal or con- 
viction or e\en ordenng a fresh trial. He can only 'submit the case’ to the High Court. 
But even this he cannot do merely because he disagrees. He has to be ‘clearly of 
opinion that it is necessary for the ends of justice’ to submit the case — Daltatraya 
Sadashiv v Emp, AIR. 1940 Nag 17 (19), 186 I.C 402, 41 CrLJ. 289, I.LR. 1940 
Nag 391 (FB ) 

269. (1) The Provincial Govemmeut may, by order in 

rrovinciai Government the official Gazette, direct that the trial of 
c^urt of&s^on tolwby ofTcnccs, or of any particular class of 
offences, before any Court of Session, shall 
be by jury in any district, and may, revoke or alter such order. 

(2) The Provincial Govcnimaif^ by like order, may also 
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Commissioners of the Central Provinces and Sind” bv the Central Provinces Courts 
.(Supplementary) Act (VIII of 1935). ‘Hiis amendment was thought necessary in \new 
of the establishment of the High Court of Judicature at Nagpur. 

The words “means a High Court within the meaning of the Government of India 
Act, 1935, and includes such other courts as the Provincial Government may by noti- 
fication iri the Official Garette” have been substituted in this section for “means a High 
Court of Judicature established under the Indian High Courts Act, 1851, or the Govem- 
.ment of India Act, 1915, and includes the Chief Court of Oudh, the Court of the Judicial 
Commissioner of Smd and such other Courts as the Governor-General in Council may, 
by notification in the Gazette of India” by the Government of India -(Adaptation of 
Indian Laws) Order, 1937. 

87IB. The Judicial Commissioner (eg, of Sind) is a High Court only for the 
purposes of Chapters 18 and 23, but not for the purpose of Ch 31 (Appeal). A 
Judicial Commissioner holding a ses^ons trial on the Original Side is to be deemed a 
Sessions Judge and not a High Court for the purposes of Ch 31, so that an appeal will 
lie from his decision to the Bench of the Judicial Commissioner’s Court — Kkudabux, 
19 SL.R. 309, 26 CrL.J. 562. 

’ Trials before High Court 267. All trials Under this Chapter before 
to be by jury. ^ High Court shall be by jury; 

and, notwithstanding anything herein contained, in all crimi- 
nal cases transferred to a High Court under this Code or under 
the Letters Patent of any High Court established under the 
Indian High Courts Act, 1861, or the Government of India Act, 
1915, or the Government of India Act, 1935, the trial may, if the 
High Court so directs, be by Jury. 

Amendment:— The words "or the Government of India Act, 1935“ have been 
inserted after “Act, 1915” In this section by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

■ Trials betore Court ol 268. AH trials before a Court of Session 
Session to be by jury or shall be either by jury, or with the aio oi 
with assessors. assessors. 

872. Trials ordinarily with assessors: — In the absence of a Notification 
under sec 269, a trial in the Court of Session must be with the aid of assessors— 
Shlhng, 18 P.R. 1888. 

In the Administered Areas in Hyderabad State the discretionary power of di^ 
pensing with a jury and aid of assessors is conrerred upon the Sessions Judge. The 
Additional Sessions Judge is, therefore, also entitled to exercise his discretion under 
sec. 268, Cr P. C, and try cases without jury or aid of assessors — rakira v Emp., 
38 CrLJ 498 (499), 167 I.C 790, 39 PL.R. 334, 1937 OLR. 216, 41 CWN. 741, 
1937 M.W.N. 546. 9 RP.C. 231, 1937 A,CrC 74. 3 B.R. 426, 1937 O.WN. 412. 
A.I.R. 1937 P.C. 119 (P.C.). 

Trial by jury and trial with assessors — ^Difference; — I'' ® 
jury, the jury is the real tribunal and is aided by the Judge, and in certain mattert 
directed by the Judge; but in s trial with the aid of assessors, the Judge is the sole 
tribunal and Judge of law and fact, and the responsibility of the decision rests solely 
with him, though in the decision of the case he is expected to take into consideration 
the opinion of each assessor. In a trial by jury, the jury form a tnbunal or body with 
a foreman, and the verdict is the \erdict of the body, and when there is no unanimity 
among the members of the body, the opinion of the majority pre^mils as the verdict 
pf the body. But in the case of a trial with the aid of assessors, the assessors do 
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that ground — Mohim Chanda, 3 CaL 765 And unless the accused objects to such 
procedure before the \erdict is delivered, he cannot be allowed to object with regard 
to it subsequently in appeal — ^A/anstngft, 33 Bom. 423; Culab Chand, 27 Bom.L.R. 1416, 
27 Cr.LJ. 650. The accused were charged under sec. 412, I. P. Code, which was an 
offence triable by jury, and were tried by jury. The jury however brought in a serdict 
of guilty under sec. 411, I. P. Code, which was an offence triable with the aid of 
assessors. It was contended that the jury was wrong in convicting the accused for 
an offence triable with assessors and that the trial ought to have been held with the 
jurors as assessors, under sec. 269 (3). Held that sec. 269 (3) did not apply as no 
charge was framed for an offence under sec 411, I. P. Code. The conviction of the 
accused under sec 411, I. P. C , was not illegal, vtde sec 238, Cr. P. Code— Culab Chand, 
supra . Where an assessor-case is tned by jury, the Judge cannot treat the verdict of 
the jury as the opinion of assessors so as to be able to concur with the opinion of 
the minority, if he disagrees with the opinion of the majonty If the Judge disagrees 
with the opinion of the majority, he must submit Uie case to the High Court under 
sec, 307 — Surja, 25 Cal. 555. 

875. Joint trial of jury*case and assessors-case: — ^The plain meaning 
of the language used is that the procedure indicated in sec. 269 (3), Cr. P. C., is 
applicable when the accused are charged with more than one offence, and when these 
offences are not all triable by jury. \V'here no accused person was charged with more 
than one offence, one \vas charged with conspiracy to murder, a charge triable by 
assessors and others were charged with murder, a charge triable by jury, sec 269 (3), 
Cr. P. C , was not applicable and the form of the trial with the aid of the jury sitting 
also as assessors was erroneous — Ram Covmda Chose v Bmp, 39 CrLJ. 635 (626), 
175 I.C. 529. 10 R.C 802. 42 C.W.N. 781, A I R 1938 Cal 364. 

Under sub>sec. (3) an accused may be tned simultaneously at one tnal by the jury 
for offences triable by jury, and by the Judge with the aid of the same jurors as assessors 
for offences triable with the aid of assessors — Senmmalai, 2 L W 933, 16 Cr L J 717, But 
in such a tnal, the Judge must alviays preser\'e a distinction between the two cases (the 
jury'Case and tlie assessor-case) and must not treat the whole case as a jury-case He 
must separately record the verdict of the jury in the jury-case, and must separately 
record the opinions of the jurors as assessors in the assessor-case. If he disagrees 
With the verdict of the jury, he must not send the whole case to the High Court but 
must send only the jury-case under sec. 307, and pass judgment with reference to the 
assessor-case under sec. 309 — Vyankalstngk, 9 DomLR. 1057, 7 CrLJ. 236; Kalidas, 
8 BomL.R 599, 4 Cr.L.J 192; Kambala Narayana. 36 MLJ. 452; Pachaimuthu, 55 
Mad 715, 33 CrLJ 533 (534); ChanbasaPPa. 33 BomLR. 1571, 33 CrLJ. 172; Devu, 
Ratanlal 600 In such cases it is desirable that the Judge should explain clearly to the 
jurors the double capacity m which they are acting — Sicsgo. 2 Weir 334. If in the 
course of such trial it appears that only one offence was coramilled, tir., an offence 
triable with assessors, and the Judge tries the case with the jury and disagrees with the 
verdict of the jury, he cannot send the case to the High Court under sec. 307, but 
should pass judgment under sec 309, because he must treat the case as one triable 
with the aid of assessors, treating the jurors as assessors — Anga Valayan, 22 Mai 15. 

Again, in such joint trial (tnal of jury-ease and assessor-case) off persons who 
would serve as jurors in the jury-case must serve as assessors in the assessor-case. 
Where the Judge after taking the verdict of the jurors in a ]urj--case. took only the 
opinions of two of them in the assessor-case, it was held that the Judge’s procedure 
was illegal; he should have taken the opinion of aU the jurors as assessors— Ramkushna, 
23 Mad 59S Similarly, where in such jmnt trial the Judge selected five gentlemen as 
jurors in the jurj--case, and two of them only as assessors in the assessor-case, it was 
held that the Judge acted illi^Bllyi he ought to hai-e taken alk^ five jurors as assesson 
in llie as«es.sor-case— Ping«, 21 M LJ. 520, 12 Cr LJ. 239 

In such cases at the c a ncfcw i wi of the trial the Court 
jur>'. and then the opinloa q| tke jurors as assessors^ Al- ^ 
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declare that, in the case of any district in which the trial of any 
offence is to be by jury, the trial of such offences shall, if the 
Judge, on application made to him or of his own motion so directs, 
be by jurors summoned from a special jury list, and may revoke 
or alter such order. 

(3) When the accused is charged at the same trial with 
several offences of which some are and some are not triable by 
jury, he shall be tried by jury for such of those offences as are 
triable by jury, and by the Court of Session, with the.aid of the 
jurors as assessors, for such of them as are not triable by jury. 

Amendment: — ^The words “Provindal Government” have been substituted for 
“Local Government” in this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

873. Scope: — In view of the proviaons of this section there can be no doubt 
that the normal procedure under the Code is tnal by assessors, and it is only when the 
Local Goveinrocnt publish an order m the GaieUe that the trial of an offence becomes 
trial by jury. Such orders may be made or revoked at any time — Jegnestvat Ghosh, 
A.LR. 1936 Cal 527. 40 C.W.N 1186, 166 X.C. 418. 1936 Cr.C. 137, 38 Cr.LJ. 212, 
I.L.R. (1937) I Cal 306, 65 CL.J. 351, 9 R.C 29. 

The plain words of sec. 269, Cr. P. C, are that any particular class of offences 
before a Court of Session may be directed to be tried by a jury. This implies that 
the offences must be before the Court of Session and cannot derogate from the power 
otherwise given to prescribe which offences should not come before that Court. Further, 
this clause speaks of "all or any particular class of offences” and of “any district 
and thus gives discretion both as regards the crime and the place of tnal Section 269, 
Cr. P. C., cannot be read with sec 29, Cr. P. C., so as to hold that the Local Governing 
may direct that all or any class of offences not punishable with death shall be tried 
by jury before the Sessions Court, and not by Magistrates invested with power under 
sec. 30. Cr. P. Code— Pnr/iiumor/i, A.I.R. 1938 Nag. 56 (58), 20 N.L.J. 151. li-R- 
1938 Nag. 248, 175 I.C. 935. 39 Cr.L.J. 660, 11 R.N 18. 

'Class of offences’ ; — The classes of offences referred to in this section are 
not restricted to the classification found in the Penal Code, c g , offences against me 
State, offences against public tranquillity, etc., or to the classification found in this Code, 
e g , bailable offences, cognizable offences, etc.' Offences may be classified according to 
the persons who commit them, or according to the person or property against whom or 
which they arc committed, or In regard to the particular occasion in connection wi 
when they are committed— Gonapa/Af, 23 Mad 632, 2 Weir 331. IVhere by a Notification 
the Government directed that in a particular district an offence under sec. 436, 1. 

■was to be tried by jury and not with the aid of assessors, held that an offence 
sec. 436 read with sec. 149, I. P C., should also be tried by jury and not with the aid o 
assessors, because an offence under sec. 436-149, I. P. C , is not a different offence from 
an offence under sec. 436, I. P. Code — Ramsundar, 5 Pat. 238, 7 P.L-T. 178, 2 
CrL.J. 512. 

Counter case: — It is not proper that the case and the counter-case ariring out 
of the same incident and committed to the Sessions should be tried at one and the same 
time — Jaggu Naidu, 1932 M.WJV. 692. See Notes 830A and 883 

874. Trial of jury>case with assessors and vice versa: — R ^ jU51’'“f* 
is tried with the aid of assessors, and no objection is taken at the trial, the tnal wii 
stand good by virtue of see. 536 (2) — Genapathifi. 23 Mad 632; Sakhmeat v. Etnp, 
38 Cr.L J. 330, 167 l.C. 61. A I.R. 1937 Nag. 50. 19 N.L R. 320. I.L R. 1937 Nag. 277. 

So also, the trial by jury of a case properly triable with assessors is not invalid on 
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in the districts of the 24-Parganas, Hooghly, Burdnan, Murshidabad, Nadia, Patna and 
Dacca (ride Notification, dated the 27th Mardt 1^3, published m the Calcutta Gazette 
of 1893, Pt. I, p 252 and Notification No 226-J D, dated the 2nd September 1895, 
published in the Calcutta Gazette of 1895, PL I, p. 867) and Chittagons, Mjmensingh, 
Rajshahr and Jessore (ride Notification No 2350-J., dated the 19th April 1897, published 
in the Calcutta Gazette of the 21st Apnl 1897) and Khulna (vtdc Notification No 3773- 
J., dated the 15th November 1905, pubbshed in the Calcutta Gazette of the 22nd 
November 1905) that is to say — 

Offences defined in the following chapters of the Indian Penal Code, t u. : — 
Chapter yill — (Offences against the public tranquillity); 

„ XI — (False evidence and offences against public justice); 

„■ XVI — (Offences affecting the hutrun body): 

„ XVII — (Offences against property); 

„ XVIII — (Offences relating to documents and to trade or property marks); 
and 

„ XX^ — (Offences rebting to marriage); 

and abetments of, and attempts to commit, such offences 

The trial of offences in the districts ol Bakarganj, Bank-um, Birbhum, Bogra, 
Dinajpur, Fandpur, Maldah, Midnapur, Koakhali, Pabna, Rangpur and Tipperah under 
Chapters VUI, XI. XII. XVI. XVII. XVIIl and XX of the Indian Penal Code and of 
offences under sec. 52 of the Ind-an Post Office Act, 1898, shall be by jury (Vide 
Notification No 2505-J , dated the 15th July 1918, published in the Calcutta Gazette 
of the 17th July 1918, Pt I. p 1062) 

Any trial commencing before any Court of Sessions in the districts cf 2'I-Pargana8, 
Hooghly, Howrah, Burdvan, Murshidabad, Nadia, Dacca, Chittagong. Mymensingh, 
Rajshahi, Jessore and Khulna, of cffenccs of the following dosses, namely — 

(a) offences under Chapter XII (offences relating to coin and Government 
stamps) of the Indian Penal Code, 1860; 

(i) offences under section 52 of the Indian Post Office Act, 1898 (VI of 1898); 
and 

(e) abetments of, and attempts to commit, such offences, 
shall be by jury, (Vide Notification No 2531-J , dated the IStJi July 1918, published m 
the Calcutta Gazette cf the 17th July 1918 ) 

So much of the orders contained m the Notifications, dated the 7lJ; January 
1861, and the 13th October 1862 and Notifications No 2360-J , dated the 19lh 
April 1897, No. 3773-J., dated the 15lh November 1905, and No 2505-J, dated 
the 15th July 1918, published in the Ca'cuUa Gazette of the 8th January' 
1861, the 15th October 18G2, the 21st April 1897, the 22nd November 1905 ando 
the 17th July 1918, rcspcctnclj", as apphes to offences under sections 400 and 401, 
Chapter XVII of the Indian Penal Code, has been revoked (Vide Notification No 53-J,, 
dated the 3rd January 1933 ) 

Bengal Government Notification No 3347-J , 22nd September, 1939 — In exerase of 
the power conferred by sub-section (1) of section 2G9. of the Cede of Criminal Procedure, 
1898, (Act V of 1858), the Governor is pleased to direct that any trial commencing on 
and after the 1st January, 1910 before any Court of Session of an offence under 
Chapter V-A of the Indian Penal Code (Criminal Conspiracy) shall be by jury when 
it is a conspiracy to commit an offence whidi is tnab’e by jury By order of the 
Governor. A L Bhnk, Secy to the GovL of Bengal. 

In NtiTul /Imin v. Etnp, 40 CrLJ. 667 (66S), 1B2 IC. 385. AIR. 1939 Cal. 
335, IL.R (1939) 1 Cal 511, Rau, J, pointed cut an cnomly {te, rhereas certain 
offences were triable by j’ury, a mere conspiracy to commit any one of them was not 
so triable) resulting Iron the state of the noUficat'ons under ih’s section and suecested 
some sort of revision of the sane. The abovementioned notification seems to have 
been issued to remove the aforesa-d anomaly. 

Under sub>sec. (2)s — In the districts of the 21-Pargar'.as. Ilooghly, Burdwan, 
Murshidabad, Nadia, Patna, Dacca, Chittagong, Myiren'mgh. Raj5l-.ahi and Jessore 
Cr.— 61 
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the Court takes their opinion as assessors and then gives its judgment as regards the 
charge tried with the aid of assessors. It will often happen that the Judge so far as 
the charge triable by him with the aid of the assessors is concerned, will have to take 
into consideration the same evidence which has been bebeved or disbelieved by the 
jury, and will base a conviction or acquittal on that very evidence. He is not fettered 
in any manner by the opinion of the jury expressed in respect of the charges triable fay 
the jury, for the simple reason that the charge with whidi the Judge is dealing was 
not triable by the jury at all, and so their opinion about the evidence so far as that 
charge triable by the Judge alone with the aid of the assessors was concerned, is no 
way binding on the Judge — Ram Das, 35 Cr.L J. 1349 (1354), 151 I.C. 442, 1934 Cr.C 
130, 1934 A.L J. 852. A I.R. 1934 AIL 61. See also Mhasku, A.I.R. 1935 Bom 165, 
37 CrL.J. 26. 158 I.C. 1090, 37 BomLR. 109, 1935 Cr.C. 325. 

If the conviction for the offences triable by jury is set aside because of certain 
defect in the verdict, it does not follow as a nece^ary consequence of it that the con- 
viction for the other offences for which the accused has been tried with the aid of 
assessors must also be set aside — Saldro, A.I U. 1936 Oudh 164, 159 I.C. 919, 1936 
OW.N. 28, 1936 OLR. 18, 37 Cr.L.J. 182. But it would certainly be a most extra- 
ordinary thing that, if the mam part of the case were disbelieved and an order oi 
acquittal passed on the basis of a verdict of not guiHy returned by the jury, the accused 
should be convicted in the same trial, ignoring tlieir verdict as assessors in respect of 
offences triable with the aid of assessors, on the substratum, if any, which remains, 
without assigning reasons for such conviction— /ogncsiysr Ghosh, A.I.R. 1936 Cal. 527, 
40 C\V,N. 1186, 165 I.C. 418, 1936 Cr.C. 737, 38 Cr.L.J. 212, I L.R. (1937) I CaL 
306, 65 C.LJ. 331, SRC. 529. See also Chem Sheikh. 40 CWN. J374, where the 
combined procedure of a trial by jury of some of the charges and a trial with the aid 
of jurors as assessors of the other charges was deprecated. This is, however, the 
procedure not merely contemplated, but required by the provisions of sec. 263 (3), 
Cr. P. C , and an accused may legitimately complain if this procedure is not followed 
-^Gotoke Behou Takal v. Emp, 39 Cr.LJ. 161 (169), 173 IC. 65, A.I.R. 1938 Cal 
51, 68 C.L.J. 225. 42 C.W.N. 129, 10 RC. 441, I.L.R. (1938) 1 Cal. 29a But the 
practice of adding a charge under sec 120B, I. P C., in case where it is not necessary 
with the result that the jurors sit m the same trial as assessors, has been condemned 
more than once — Abdul Cafur Kolu-al v. Emp., 40 CrL.J. 101 (102), 178 I.C. 637, 
A.I.R. 1938 Cal. 658, ILU. (1938) 1 Cal. 636 The High Court has also condemned 
the practice of withdrawing the charge of substantive offence and substituting a charge 
of conspiracy as the effect of the alteration in the charges has been to deprive the 
accused of their right to be tned by a jury— Benoy Bhusan Chatlerjee v. Emp, 40 
Cr.L.J. 166, 179 I C. 156, A I R. 1938 Cal. 857. 

876. Transfer of case from jury-district to non-jury district and 
vice versa; — The words “trial shall be by jury in any district" mean that the tnai 
fhall be by jury if the case is tned in a district in which the notification is in forces 
they do not mean that the case shall be tried by jury even if it is transferred from a 
juiy-disliicl to a district where jury trial does not prevail. The High Court has power 
under sec. 526 to transfer a sessions case from a jury-district to a non-jury district, and 
section 2G9 does not in any way limit that jwwerj but in such a case the tnai in the 
latter district will be with the aid of assessors — Jumo, 10 SLR. 154, 18 CrLJ. 51, 
A.I.R. 1917 Sind 42, 37 I.C. 35; Haii. A.I a 1935 Smd 145 (180), 28 SLR. 397, 
1935 CrC. 753, 157 I.C. 697, 36 CrLJ. 1161. But see Hau, 39 aW.R 929 (933) 
(P.C.). Similarly, the High Court has power to transfer a case from a non-jur>' district 
to a jury-district under section 526 (d) on the ground of convenience of parties; and the 
High Court cannot refuse to do so on the ground that by such a transfer the accused 
will get the benefit of a jury trial where prc\-ious]y he liad none — Dtirga Chaxan, 

8 C.LJ 59. 8 Cr.LJ. 131. See Note 1143. 

S76A. Bengal Notifications under sub-section (1): — ^Thc trial of all 
offences of the following classes shall be by jury before any Court of Session established 
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in the districts of the 24-Parganas, Hooghly, Burdnan, Murshidabad, Nadia, Patna and 
Dacca (vide Notification, dated the 27th March 1893, published in the Calcutta Gaaette 
of 1893. Pt I, p. 252 and Notification No. 226- J. D , dated the 2nd September 1895, 
published in the Calcutta Gazette of 1895, Pt I, p, 867) and Chitta^on", Wjmensingh, 
Rajshahi and Jessore (vide Notification No. 2350-J., dated the 19th April 1897, published 
in the Calcutta Gazette of the 21sl Apnl 1897) and Khulna (vide Notification No 3773- 
J , dated the 15th November 1905, published in the Calcutta Gazette of the 22nd 
November 1905) that is to say — 

Ofiences defined in the following chapters of the Indian Penal Code, t’fz : — 

Chapter YIII — (Offences against the public tranquillity); 

„ XI — (False evidence and offences against public justice); 

„ XVI — (O/Ienees affecting the human body) j 

„ XVII — (Offences against property); 

„ XVIII — (Offences relating to documents and to trade or property marks); 
and 

„ XX — (Offences relatmg to marriage); 

and abetments of, and attempts to commit, such offences 

Tile trial of offences in the districts of Bakarganj. Bankura, Birbhum, Bogra, 
Dmajpur, Faridpur, Maldah, Midnapur, Noakhah, Pabna, Rangpur and Tippcrah under 
Chapters VIII. XI, XII. XVI. XVII. XVIII and XX o{ the Indian Penal Code and of 
offences under sec. 52 of the Indian Post Office Act, 1898, shall be by jury (Vide 
Notification No 2505-J , dated the 15lh July 1918, published in the Calcutta Gazette 
of the 17th July 1918, Pt I. p 1062 ) 

Any trial connenems before any Court of Sessions in the districts cl 24-Parganas, 
Hooghly, Hovrah, Burdran, Murshidabad, Nadia, Dacca, Chittagong, Myrnensingh, 
Rajshahi, Jescorc and Khulna, of offences of the following classes, namely .— 

(a) offences under Chapter XII (offences relating to com and Government 

stamps) of the Indian Penal Code. 1860; 

(b) offences under section 52 of the Indian Post Office Act. 1898 (VI of 1898) i 

and 

(c) abetments of, and attempts to commit, such offences, 

shall be by jury. (Vide Notification No 2531-J , dated the ISth July 1918, published in 
the Calcutta Gazette of the 17th July 1918 ) 

So much of the orders contained in the Notifications, dated the 7th January 
1861, and the 13th October 1862 and Notifications No 2360-J , dated the 19lh 
April 1897, No 3773-J , dated the J5ih No\cmber 1905, and No 2S05-J, dated 
the 15th July 1918, published in the Calcutta Gazette of the 8th January 
1851, the 15th October 1862, the 21st Apnl 1897, the 22nd November 1905 and® 
the 17th July 1918, rcspccii\el>, as applies to offences under sections 400 and 401, 
Chapter XVII of the Indian Penal Code, has been rctoked (Vide Notification No 55-J., 
dated the 3rd January 1933 ) 

Bengal Government Notification No 3347-J , 22nd September, 1939 — In exercise of 
tlie power conferred by sub-scction (1) of section 269, of the Cede of Cnnmal Procedure, 
1898, (Act V of 1898), tlic Governor is pleased to dirca that any trial commencing on 
and after the 1st January, 1940 before any Court of Sc=sion of an offence under 
Chapter V-A of the Indian Penal Code (Criminal Conspiracy) shall be by jury when 
it is a conspiracy to commit an offence which is tnab'e by jury By order of the 
Governor. A L Blank, Secy to the Go\-t of Bengal 

In A’uriil Amin v. Einp. 40 CrLJ. 667 (6CS), 182 IC 385, AIR. 1939 CaL 
335, ILR (1939) 1 Cal 511, Rau, J, pomted out an anomly (le, whereas certain 
offences were triable by jury, a mere conspiracy to commit any one of them was not 
so triable) resulting from the state of the rotificat'ons under this section and suggested 
some sort of revision of the sar’e. Tlie abotementioned notification seems to have 
been issued to remove the aforcra'd anomalv. 

Under sub«sec. (2): — In the distnets of the 24'Pargaras. Hooghly, Burdwan, 
Murshidabad, Nadia, Patna, Dacca, Chittagong, Mymen'ingh, R2j=1.2hi a."d Jessore 
Clt— 61 
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{Vide Notification No. 2360-J., dated the 19th April, 1897, published in the Calcutta 
Gazette of the 21st Apnl 1897) and Khulna {Vtde Notification No. 3773-J., dated the 
I5th November 1905, published in the Calcutta Gazette of the 22nd November 1905) 
and Bakarganj, Bankura, -Birbhum, Bogra, Dinajpur, Faridpur, Maldah, Midnapur, 
Noakhali, Pabna, Rangpur and Tippera {Vide Notification No. 2505-J, dated the 15th 
July 1918, published in the Calcutta GaicUe— 1918, Pt. I, p. 1062), the trial of offences 
punishable with death and of any other offences triable by a Jury, shall, if the Judge, 
on application made to him or of his own motion, so directs, be by jurors summoned 
from a special jury list. 

Trial before Court of 270. In every trial before a Court 
Session to be condurted of Session the prosecution shall be con- 
by Public Prosecutor. ^ ProSeCUtOr. 

877. The prosecution shall be conducted by the Public Prosecutor; if the com- 
plainant engages a counsel, the Public Prosecutor may always avail himself of the 
services of such counsel and in doing so he does not deprive himself of the management 
of the case — Narayan, 11 B H C.R. 102 An Advocate of the High Court may appear 
on behalf of the prosecution in the Court of Session and may conduct the prosecution 
without being specially empowered by the District Magistrate for that purpose — 
Cungadhur, 23 W.R 14. But it is highly undesirable that the prosecution should be 
conducted by Police Officers— Rom Ckandet, 13 W.R. 18 

The provisions of this section are merely directory, and omission to appoint a 
Public Prosecutor is merely an irregularity curable by sec, 537— Jsmaifi 35 P.R. 1887. 


B. — Commencement of Proceedings. 


271. (1) When the Court is ready to commence the trial, 

Comtoencment of trial. appear or be brought 

before it, and the charge shall be read out 
in Court and explained to him, and he shall be asked whether he 
is guilty of the offence charged, or claims to be tried. 

(2) If the accused pleads guilty, the plea shall be recorded, 
Plea of guilty. and he may be convicted thereon. 


878. Charge shall be read and explained: — ^IVhere the charge is merely 
*^read out to the accused but not explained, the conviction will be quashed, especially in 

a case of tnal for murder — Atyam, 9 Mad 61; Tnmbaka, 3 Bom L R. 489. The charge 
should be read out and so explained to the accused that the Court is sure that he has 
understood the nature of the charge thoroughly and it is then only that he should be 
called upon to plezd—Vaimbilee, 5 Cal 826; Currapu, 2 Weir 336; Ji»ga. 2 Weir 339; 
and the Judge ought to satisfy himself by interrogation of the accused, if necessary, 
that he fully understands the responsibility which he assumes in making a plea of 
—Kesko Singh, 20 O.C. 136, 18 Cr.LJ. 742. 

As regards consolidation of two or more cases committed to the Court of SeKion, 
see Atumugum v. Emp., in Note 774. 

The charge-sheet to which the accused is called upon to plead is a very important 
document It should be drann up and considered nith extreme care and caution, so 
that the accused may have no doubt whatever as to the offences to nhich he is called 
upon to answer, and the Judge of the Appellate Court also may have no doubt upon 
the matter. Every addition and alteration made in the charge has to be read o\er and 
explained to the accused— /oerfffl, 18 AX.J. 442, 21 Cr.L.J. 410, 56 l.C. 53. 

879. Plea: — If there arc two heads of a charge (e.g, if the accused is charged 
with the offence of culpable homicide or in the alternative with the offence of griex*ous 
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hurt) the accused should not be called upon to plead in the alternative but to each of the 
heads of the charge separately. WTiere in such a case he pleaded guilty to the second 
charge only (grievous hurt) and the Judge convicted him on that plea, the conviction 
v.’as set aside — Lakshman. Ratanlal 327. 

The accused must himself plead guilty or not guilty; admission by a pleader 
(especially by a pleader engaged by the Court for the accused and not by the accused 
himself) is not binding on him— Sangoya. 2 BomLR. 751, Cf. S«r SingA, 6 Bom.L.R, 
861, 1 CrLJ. 939 

There is no implication that when an accused m the course of the trial withdraws 
his claim to be tried and pleads guilty, the Court is not entitled to record the plea and 
either accept it or continue the trial — Skyama, 35 CrL.J. 1322 (1325), 151 IC. 393, 
A.I R. 1934 Pat. 330, 1934 Cr.C. 722. 

880. What is a sufficient plea: — The accused must distinctly and un- 
equivocally admit the guilt; othenvise it is not sufficient. Where the accused instead 
of pleading guilty made a long rambbng statement more or less admitting the guilt, it 
would be much safer if the Judge recorded a formal plea of ‘not guilty’ and proceeded 
to try the accused in the ordinary way — Deokt, 5 A.LJ. 157, 7 Cr.LJ. 295 Thft 
plea must distinctly admit every fact necessary to constitute the offence. Thus, where 
in a trial for murder the accused merely admitted that he beat his wife and she died 
but he did not say whether he had any intention of causing such bodily injury as 
was likely to cause death, it was held that this was not a sufficient plea of guilty to 
a charge of culpable homicide, because the intention was absent— CKiropw, 2 Weir 336; 
Chinia, 8 Boin.L.R 240, 3 CrLJ. 337; S 0 nao«Uak, 25 W.R. 23. IVhere the plea of 
guilty is accompanied by qualifying statements, sudi a plea is not properly speaking a 
plea of g-jilty. Thus, where the accused said that he killed his wife, but that he did 
80 under grave provocation (e| , in consequence of discovering her in an act of adultery), 
such a statement was not a plea of guilty to a diarge of murder— 11 Cal 410. 
So also, it could not be taken to be a plea of guilty if (he prisoner admitted the guilt 
but said that he had committed the offence under the influence of certain persons 
mentioned — Sundar, 1886 AWN 66; or that he committed the offence because he was 
subject to epileptic fits — Mhalctaya. Ratanlal 698, or that he was not m his right 
mind at the time of committing the act — Chetl Ram. 5 N.W P. 110. 

Plea of ‘not guilty' •—The accused can plead "guilty” under sec 271 or he can 
claim to be tried under sec 272, or he can refuse to plead which is taken to be the 
same as claiming to be tried The plea of 'not guilty’ is not recognised by this Code — 
Nhmal Kanta, 41 Cal 1072 If he pleads ‘not guilty.’ he must be regularly tried 

Record of pita ■ — If (he accused pleads guilty, the plea should be recorded llTiere 
no such plea appears on the record, the conviction is bod and must be set aside— Capa/, 
7Cal 96; Deulti. 5 ALJ 157,7CrL.J 29$. /agdeo. 21 CrLJ 410, 55 I C 58, 18 A L.J. 
442 If the statement is made by the accused m a foreign language, it is not necessary 
that the plea must be recorded m the words of that language. It should be recorded 
in the language in which it is conve>ed to the Court by the interpreter — Viambilee, 

5 Cal 826. 

The conviction of an accused m his absence is entirely illegal — Abdullah, 28 CrLJ. 
971, 103 I C 6S3, 26 P.L R. 239. A I.R 1927 Lah. 870 

881. Conviclion on plea: — Before a Judge convicts the accused on his pica, 
he ought to e'cplam the charge to the accused and to satisfy himself by interrogations of 
the accused, if neccssarj*. that he fully understands the responsibility which he assumes 
by making a plea of guilty Having done so, the Judge is then in a position to 
exercise properly the discretion which the law allows and to put upon record the reasons 
which guide his discretion in cither direction. The ouise which he jntends to presume 
should not be left in doubt— AVs/iob Smgh, 20 OC 136, 18 Cr.LJ. 742 (746). See also 
Nga I’lifl.AlR. 1935 Rang 49 (51), 12 Rang 616, 153 I C 390. 

The plea of guilty is a plea to the charge and does not necessarily amount to a 



^4 THE CODE OF CRIMINAL PROCEDURE [Chap. XiJiii. 

confession of all the facts alleged — Supdt. v. fnanendra, 49 C.L.J. 432 (434). A plea 
of g'jilty is not a confession sudi as is dealt with in the Indian Evidence Act, in 
respect of relevance or irrelevance. It is a statement which, if accepted by the Court, 
amounts to a waiver on the part of the accused of trial in which alone a confession 
might be utilized in evidence — Shyama, 35 Cr.L.J. 1322 (1328), 151 I.C. 393, A.I.R. 
JP34 Pat. 330, 1934 Cr.C. 722. 

\Shere an accused person pleads guilty to the specific offence with which he is 
charged, he cannot on such pica be convicted of an offence other than that specifically 
charged — Aiwnyiiieus, 2 Weir 335. Thus, where the prisoner has pleaded guilty to the 
offence of murder, he can not be convicted of culpable homicide not amounting to 
murder — Watu, 2 SLR. 58, 10 Cr.LJ. 5. IVhere the accused pleaded guilty to a 
charge of culpable homicide, he could not be convicted of the offence of grievous hurt 
for which he was not tried — Raghu, Ratantai 413. 

Conviction discretionary . — It is discretionary %vith the Sessions Judge to accept or 
not the plea of guilty. He may or may not convict the accused on such plea. It is 
open to the Judge to proceed to try the accused, to go into the evidence and leave the 
case to the jury, despite a plea of guilty — Anonymous, 2 Weir 335; Shanker, 24 A.LJ. 
318. 27 Cr.LJ. 449; Cobadur. 13 W.R. 55 (56); Chinna, 23 Mad. 151; Kesho Singli, 
20 OC 136, 18 Cr.LJ. 742 (743); Hasaruddtn. 30 Cr.LJ. 508, 115 I.C. 582, A.I.R. 
1928 Cal. 775, Ind Rul. 1929 Cal. 406. Where there are several co-accused who are 
to be tried jointly, and one accused has pleaded guilty, the Judge has a dlsaetion to 
decide cither that the accused be convicted on such plea or that he should be put on 
his trial inspite of his plea of guilty. The proper procedure to follow in such a case 
is. that if the Judge convicts the accused on the plea of guilty, be should be removed 
from the dock, in which case he can be called as a witness against the other accused ; 
or that the Judge should put it on his record that he decides to put the accused on 
his tnal inspite of his pica of guilty — Kesho Singh, 20 O.C. 136, 18 Cr.L.J. 742 (746); 
Chinna, 23 htad. 151. 

^Yhe^e the accused has pleaded guilty to one offence (culpable homicide not 
amounting to murder on grave and sudden provocation) but there is clear prima facie 
evidence of a different offence (murder) the Judge ought not to convict the accused on 
his plea, but should proceed to try the case — Malhari, Ralanlal 410. 

A pka of guilty should not be accepted in capital offences. It is not in accordance 
with the usual practice to accept a plea of guilty in a case where the natural sequence 
would be a sentence of death — Ch'.nia, 8 Bom.L R. 240, 3 CrL.J 337; Fata Singh, 
1005 PR. 54’, Laxmyo, 19 BomLR. 356. In a case of murder, it has long been 
the practice of the Court not to accept the plea of guilty, for murder is a mixed 
question of fact and law, and requires a certain Intention or certain knowledge. Unless 
tlic Court is perfectly satisfied that the accused knew exactly what was implied by his 
plea of guilty, and the effect of sudi pica, the case should be regularly tried — Chinia, 
supra; Dalli, 20 A.L.J 326. 23 Cr.LJ. 283. 66 I.C. 427; Lahari. 26 CrLJ. 1316, 89 I.C. 
260. 23 A.L.J. 587, A.I.R. 1925 AIL 647; Achar, 36 Cr.LJ. 324, 153 I.C. 288. A.I.R. 
1934 Sind 204. 1934 CrC. 1410; UasaruddM, 30 Cr.LJ. 503, 115 I.C. 582. AIR. 1928 
Cal. 775, Ind. Rul. 1929 Cal. 406; Sukha. 20 AL.J. 669; Skadu. 19 All. 119 If the 
accused pleads guilty to a charge of murder, the Court should not accept the plea 
without e.xamining the aewsed in order to find out whether he knows what exactly he 
is pleading to, and it is extremely desirable tliat sufficient evidence should be recorded 
by the Judge so that he may have something before him from ivhich he can ascertain 
whether the plea is genuine and bona fide and whether any extenuating circumstances 
exist— A'ffjjim. 17 SLR. 268, 26 CrLJ. 177 (178). The Nagpur Court holds that it 
IS not illegal to convict in a murder case on a pica of guilty, and in each case the 
arcunstances must be examined to sec whether the plea of guilty is one which should 
have been acted on Mhcre the accused is represented by a pleader, and a trial is not • 
chined, and the accused's ansrer amounts to a plea of guilty, it is quite legal to 
cor.iiet him on that pka— Manjoa, 21 Cr.LJ. 570 (Nag.). 
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The expression by the Court in sec. 271 and a "Court of Session” in see. 412 
obviously mean the "Judge” only, T?ho, in his discretion, may convict. Once he has 
C-xercised his discretion under sec. 271 (2) no consideration can be adduced to show that 
discretion nas not properly exercised so as to affect the provis'ons of sec 412 — Shyama, 
35 Cr.L.J 1322 (1325), 151 I.C. 393, A I R. 1934 PaL 330, 1934 Cr.C. 722. 

882. Charge for one o^ence, conviction on plea for another: — 
It is illegal -to comict a person of an offence upon his own plea, when there is no 
formal charge in respect of that offence Thus, where an accused person was charged 
With the offence of murder, and the charge was not proved, but the Court convicted 
her of the offence of concealment of birth whidi, it considered, was admitted by her in 
her examination by the Court, it was held that such conviction was illegal. A charge 
of concealment of birth should have been framed and the accused tried thereon— Sarwef, 
Ratanlal 386 

Postpontment oj conviction : — lATiere an accused person pleads guilty, the Court 
should record his confession and forthwith convict him thereon If there are other 
persons being tried with him, it is illegal for the Court to postpone his conviction, in 
order that he may technically he said to be tried jointly for the same offence with the 
other co-accused, and so that any statement m the nature of a con*’ession he may have 
mads, may be considered against the co-accused — Khera/. 30 All 540? Sutjan. 12 A L J 
1239, 16 CrL J. 103? Sitkdeb Teivent. 13 C.W.N 552. 9 C.L J 291, 10 CrL J 484 (485), 
Mohammad Yusul. 32 CrLJ. 667, 131 IC 142, 58 Cal. 1214, 35 CWN. 490. AIR, 
1931 Cal 341, 1931 CrC 405 It is alwa>s desirable to pass sentence completely, 
before calling one accused in a joint trial to give evidence against his co-accuscd— 
Mohammad Yusuf, supra After an accused pleaded rnlty, the trial jnay be con- 
tinued against the other accused persons vnthout convicting him, when it Is thought 
necessary to ascertain the part talcen by him m order to assess the punishment? but it 
IS unfair to defer his conviction solely with the view of having his confession considered 
against those accused persons — Pallua, 23 All 53 See also Amdumiyan Guljat Paltl 
V Emt>. AIR 1937 Nag. 17 (23), ILR 1937 Nag 315, 38 CrLJ 237, 168 I C. 
582 (F.B). 

272. If the accused refuses to, or does not, plead, or if 
Refusal to plead or he claims to be tried, the Court shall 
claim to be tried. proceed to choose jurors or assessors as 

hereinafter directed and to try the case: 

Provided that, subject lo the right of objection hercin- 
Trial by same jury mentioned, the samc jur>’ may try, 

or assessors of several or the Same asscssors may aid in the trial 
offenders m succession. many accused persons successively 

as the Court thinks fit. 

There Is an obvious omission m this sect on? it doesjiot provide for the case where 
the Judge docs not convict the accused on his plea of guilty under section 271 (2). It 
is suggested that the words "or if the Court does not convict him on h-s plea of 
guilty under sub-scction (2) of the prcced.nE sect on" should be added to the seCond 
line of this section, just as sim'Iar words have been added in see. 244 {1) Vide 
Muhammad Yusuf. 35 CrLJ 667 ( 669). 131 IC 142. .58 Cal 1214. 35 CWN* 490. 
AIR 1931 Cal. 341, 1931 CrC 405, where it has been laid dowm that if the plea of 
guilty be not accepted there is no provision in the Code for proceed ng with the trial, 
because sec. 272 does not apply when the accused has pleaded guHty 

8S3. ‘If the accused refuses to or does not plead* : — ^The accused 
cannot be colled upon to plead ‘not guilty* ; raeh a plea is not recognised by the Code. 
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The accused may either claim to be tried, or refuse to plead (ie , remain silent) uhich 
is taken to be the same as claiming to be tried — Nirntal Kanla, 41 Cal. 1072; Muhammad 
Yuiuf, supra. If he pleads 'not guilty’ the Judge will proceed to try him. 

"Same jury may try several persons successively '' : — But the term ‘successively’ is 
understood that one trial is to follow the other, i.e., on the conclusion of one trial the 
same jury may proceed to try the accused in the next case. The law does not con- 
template that the two trials shall be conducted piece-meal in such a manner that at 
their concluMon the jury shall be called upon to decide at one and the same time upon 
two distinct classes of evidence, which, though they may have points in common, require 
careful discrimination as bearing upon the guilt or innocence of two sets of accused. 
Such a procedure would put the jury in an embarrassing position— //wssain, 6 Cal. 96 
There is no provision for trying two cases, specially two cross-cases, being heard at the 
same lime before the same jurors. The proper procedure is to try the one case im- 
mediately after the termination of the other, and if there is no objection to the jury 
by either of the parties, the second case may be tried by the same jurors who tried 
the first case— Rajatullya v. Khudia, 54 C.L.J. 146, 32 Cr.LJ. 1233, 1931 Cr.C 989, 
134 I.C. 896, 32 Cr.L.J. 1233, 54 C.LJ. 146, AI.R. 1931 Cal. 709. Where the law 
requires the trial of two accused to be separate, the accused must be tried separately, 
but it is not necessary that the two trials:* should be held by separate juries. The 
accused in the second case is not entitled as of right to be tried by a separate jury; 
there is nothing illegal in the Judge hearing the second case with the same jury who 
tried the first case. Such a procedure is provided by the proviso to sec. 272. No 
doubt the accused in the second case can ask for a second jury, and it would be in 
the discretion of the Judge to grant or refuse such application. Prima ]aete there would 
seem to be no more reason why a jury should not try a second case than there Is reason 
why a Sessions Judge should not try two cross-cases of xioi—Rafiuzsaman v. Chhotey 
Lai, 48 All. 325, 24 A.L.J. 472, 27 Cr.L.J. 445. See also Notes in para 830A. 

273. (1) In trials before the High Court, when it appears 

Entry on unsustainable to the High Court, at any time before 
barges, the commencement of the trial of the 

person charged, that any charge or any portion thereof is clearly 
unsustainable, the Judge may make on the charge an entry to 
that effect. 

(2) Such entry shall have the effect of staying proceedings 

Effect of entry. charge or portion of the charge, as 

the case may be. 

884, If the Court is clearly of opinion that no offence has been made out, it is 
the duty of the Court to stay the proceedings by making an entry as contemplated by 
this section — Sukee, 21 Cal. 97. 

Applications under this section should be disposed of by the High Court in its 
original criminal jurisdiction — Charoo Chundet, 9 Cal. 397, 

- This section does not apply to cases of illegal commitment. It is only Intended to 
pro\ide short and effective way by which charges which have no merits may be 
disposed of— CiVfrA Chimder, 34 C.W.N. 13 (29), A.I.R. 1929 Cal. 756, 123 I C 433, 
1929 Cr.C. 468 (F.B.). 

Under the Criminal Procedure Code a Cburt of Sts^ons h.is rot the power to 
withdraw a case from the jury on any ground whafiocvtr— 3 C.W.N. 411 
(413). See also Menoti. A.I.R. 1935 Nag 202, 36 CrL J. 1359, 158 IC 537, 18 N.LJ. 
?27, 1935 Cr.a 1099. 
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C. — Choosing a Jury. 

274. (1) In trials before the High Court 

the jury shall consist of nine persons. 

(2) In trials by jury before the Court of Session the jury 
shall consist of such uneven number, not being less than five or 
more than nine, as the Provincial Government, by order applicable 
to any particular district or to any particular class of offences 
in that district, may direct: 

Provided that, ’ivhere any accused person is charged with an 
offence punishable with death, the jury shall consist of not less 
than seven persons and, if practicable, of nine persons. 

Amendment:— The uord 'five' has been substituted for 'three' and the proviso 
has been added by sec. 13 of the Cnmmal Law Amendment Act XII of 1923. “In the 
Sessions Court the number should be any uneven number from five to nine which the 
Local Government may select Thus, five should be substituted for three in section 274, 
as the minimum number of jury in a Session Court In murder cases, before the Sessions 
Court, we are of opinion that the number of jury should if practicable be nine” — Report 
0 } the Racial Dhtinetions Committee, para 25 

The words "Provincial Government" have been substituted for “Local Government" 
in this section by sec 4 of the Government of India (Adaptation of Indian Laws) 
Order. 1937 

884 A. Number of jurors: — The number fixed by the Local Government 
must be stnclly adhered to Where the Local Government has fixed the number at five, 
a trial by a jury consisting 0 / seven members is tiilra rres — Booth, 26 All 211. But 
where no objection as to the number of jurors was raised at the tnal, but was raised for 
the first time at the hearing of the ap]>eal before the High Court, and there was no 
allegation that the accused were prejudiced in any way, the High Court refused to 
entertain the objection — Bhajoo. 57 Cal 1062. 34 CWN 106 (110 ) 5 Supdt v Ajit, 
A.IR 1932 Cal 750. 1932 CrC 744 . 33 CrLJ 869. 140 IC 18 

Sections 274 and 326: — The proviso to sec 274 bys doivn that if in the Court 
of Session the accused is charged wnh an offence punishable with death, the jury shall 
consist of not less than seven persons, and if practicable, of nine persons. In sec. 326 
it is provided that the number of persons summoned to sen'e on the jury must not be 
less than doube the number required for the tnal. A large number of cases have 
recently cropped up in the Calcutta High Court as to the effect of these two sections 
read together, and the result of those decisions may be summed up as follows : — 

(1) According to the proviso to sec. 274, in a tnal of an offence punishable with 
death, the jury must consist of 9 persons; and before the case can be tned with a 
jury of 7 persons, it must be shewn that it was not practicable to have jury of 9 
persons— Amir Khan, 33 CW.N 1(63 (1054), 31 CrLJ 425, 122 I.C 557, Ind RuL 
1930 Cal 253, 51 CL.J 574 The Judge must pnmarily take into consideration the 
question whether it is or is not practicable to ha\e a jur^' of nine persons. He must 
not assume that seven is the required number — Benozit, 34 CWJ'T. 735 (736), 1930 
CrC. III 61 Shahebali Sheikh. 53 Cal 1272. 35 C.WJs’. 711 (715). INTiere there is 
nothing on the record to show otherwise, die High Cdurt ought to proceed on the 
ptinciple embodied or implied in the phrase “Omaia rife actoT that is to say, the 
High Court ought to proceed upon the assurtmtion that the trial in the Court below 
took place in full accordance with the requirements of sec. 274, sub-sec (2) and its 
pfonso and that everilhins in coratection with the empanelling of a jurj* was done 
in due form of law — Brnaf Piamanik, 39 CWJC. 954 (958), dissenting from Skakebalis 
Case. But it cannot be said that it was impracticable to has'e a jury of 9 if «a 
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insufTicicnt number of persons have been summoned (under sec. 326t from the jury 
list Thus, where only 12 persona were summoned under sec. 326, of whom 8 persons 
appeared, and consequently 9 persons rould not be chosen, and so 7 persons were 
chosen as jurors, held that the jury was not properly constituted, and the trial was 
illegal— Serfl;id Islam. 55 Cal. 794, HI I.C 735, AIR. 1928 Cal. 645, 11 A.I.CrR, 66. 
29 CrLJ. 927. So also, where out of the number summoned, only 7 jurors appeared, 
and all of them were empanelled, held that it was not a legally constituted jury— 
Shahebali, supra. 

(2) If it is practicable to empanel a jury of 9 persons, it is illegal to choose only 7. 
Thus, where 14 persons were summoned under sec 326, of whom II attended, so that 
the Judge could have a jury of 9 persons, but he chose only 7, the jury was illegally 
constituted, and the trial must be set aside — Dicarika, 33 CW.N 692 (693). See also 
Stipdl. V. Benosir Ahmed, 51 C.L.J. 578, 34 C.W.N. 735 where it did not appear 
anywhere that it was not practicable to have a jury of nine persons, or tliat the Judge 
ever took that question into consideration But unless there is an indication on the face 
of the record itself or there is other material before the Court which leads to the 
conclusion that it was or rtught have been practicable to have the composed of 
'nine jurors rather than seven, one must assume that it was not practicable to have 
nine jurors— Ewjp. v. Benat Paremamk, 39 C.WN 954, 62 Cal 900, 36 CrLJ, 944, 
8 RC. 1, 156 I a 481. 1935 Cr.C. 630, AIR. 1935 Cal. 407. following Damullya. 
'128 I.C 803, AI.R 1931 Cal. 261, 1932 CrC 293, 32 Cr.LJ. 187, 34 C.W.N. 1127 
and dissenting from Shaheb AH. 135 I.C 435, A.I.R. 1931 Cal 793, 33 Cr.L./. 129, 
'58 Cal 1272, 35 CW.N. 711, 54 CLJ. 307, 1931 Cr.C. 1057, Ind Rul. 1932 Cal 115. 
Their Lordships of the Judicial Committee have, very recently, confirmed this view of 
the Calcutta High Court. In this connection Lord Wright, j., has obscn’cdr "There 
has been some difference of judicial opimon as to true cCect of the sec. 274, but the 
more recent and, in Their Lordships’ opinion, better, view is that adopted in Emperof 
V. Benal Ptatramk, which U that if the Judge proceeds with seven jurors, it must be 
assumed in the absence of anything on the record to satisfy the Appeal Court that it 
was practicable to have more than seven jurors, that set 274 had been complied mth” 
—Akbar v. Ktng'Emp.. 41 Cr.L.J. 871 (873), 190 I.C. 233, A.I.R. 1940 P.C. 176. 
This U. however, an obiter dictum 

tVhere the number of jurors present was eight, it cannot be held that it was the duty 
of the Judge to send his Court Officers to search for jurors in adjacent Sessions Cou^ 
In this case, which was one under see. 302. I P. C , read with see. 114, I. P. C., the trial 
with seven jurors was held legal as there were not nine suitable persons present in Court 
and It was not practicable for the trial Judge to empanel nine jurors— 36 
Cr.L J. 803, 155 I C. 599, A.l TL 1934 Cal 10. 1934 Cr C 26. 61 Cal. 190 So also, 
where 14 persons were summoned, of whom 9 attended, but the Judge empanelled a 
jurj* of 7, the jury was not properly constituted and the trial was illegal — Amn Khan, 
33 C.W.N. 1053 (1054), 51 C.L.J. 574, 31 Cr.LJ. 425, 122 IC 557. 

(3) The provnsion in sec. 326 which speaks of summoning not less than double 
the number required is not mandatory. Therefore, in a trial of a murder case, which 
is to be tried by a jury of 9 persons, if 14 persons are summoned, and 9 attend, and 
the 9 persons are chosen as jurors, the trial is not vitiated. It is not necessary that 
18 persons should be summoned under sec. 32C — Erman AH. 57 Cal. 1228. Ind. Rul. 

1930 Cai. 860. 31 C.W 293, A.I.R. IKJO Cal 212. 51 C L J. 171. 31 Cr.L J. 536. 123 I.C 
66t (F.B ), overruling Afunshi TamUuddtn, 33 C W.N. 1054, where it was held that it 
was compulsor)’ to summons 18 pcr'ons lor the constitution of the jury. The Full 
Bench decision also overrules Amir Khan, 33 C.W.N. 1053, and Divanta, 33 C.W.N. 
692. so far as they lay down that J8 persons must be summoned under sec. 328. 
The above Full Bench case has been followed by the Patna High Court — Blhari Aiahton, 
10 Pat 107. InA Rul. 1931 Pat. 241. 131 I C. 801. 12 Pat 1. T. 798. A l.R. 1931 Pat 152. 

1931 Cr.C. 392, 32 Cr.L.J. 797? and aI«o by the Calcutta Ilich Court in Afulunda, 
■33 Cr.LJ. 803. 155 I.C. 559, A.I.R. 1£04 CaL 10, 1931 Cr.C. 26. 61 Cal. 190? and by 
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the Alla'-abad High Court in Lala, AIR. 1933 All. 911 (945), 1933 ALJ. 1446, 
1933 Cr.C. 1561, 35 CrLJ. 663, 148 IC. 339, 56 AIL 210. 

Wicre the trial of one of the accused is vitiated on account of non-compliance 
\vilh the provisions of this section, the conviction of the other persons who were tried 
iointly vith him sliould also be set aside — SkakebaU, 58 Cal. 1272, 35 C.WN. 711 
(716), 1931 CrC. 1057, 54 CLJ. 307, A.I.R 1931 Cal 793; Benozn, 34 C.WN 735 
(735), 51 C.L.R. 578. 

275. (2) III a trial by jury before the High Court or Court 
ju • for trial of ' Scssion of a person zvho has been found 
European and ^Indian under the provisions of this Code to be an 
^ei? Burofean or Indian British subject, a 

° majority of the jury shall, if such person 

before the first juror ts called and accepted so requires, consist, 
in the case of an Buropean Bntish subject, of persons who are 
Europeans or Americans and, in the case of an Indian Bntish 
subject, of Indians. 

(2) In any such trial by jury of a person zvho has been 
found under the provisions of this Code to be an European (other 
than an European British subject) or an American, a majority of 
the jury shall, if practicable and if such European or American 
before the first juror is called and accepted so requires, consist 
of persons zvho arc Europeans or Americans 

This section has been redrafted by sec 14 of the Criminal Law Amendment Act, 
XII of 1923 Prior to the amendment, it stood as follows — - 

"In a trial by jury before the Court of Session of a person not being an European 
or an American, a majoritj' of the jury shall, if he so desires, consist of persons who 
are neither Europeans nor Amencans” 

The reason of the amendment has been thus stated .—"The most d fficult question 
for the Committee to decide is that of trial by the jurv of European British subjects. 
This IS the point on uh’di non-officiaJ European op'nion is most emphatic, namely 
that it IS essential that a mixed jury sliodld remain both m the High Court and m the 
Sess’ons Court in a'l cases which are to be tried by jury under our proporals, subject 
however, to certain provisions and safeguards, namely — The same law as to the 
composition of the jury shall apply to Ind-ans as to Europeans, that is to say, the 
majority of the jury", if an Ind'an accused so desires shall consist of persons who are 
not Europeans or Amencans. This is already the law in Sessions Court, and section 
275 should be so amended as to make it apply to the High Court also " — Report of the 
Racial Distinctions Committee, para 25. 

835. This section must be read as controlled by the pro\Tsons of sect-on 528B. 
That section lays down that if a perwn does not cbim to be dealt with as an Indian 
'subject before the committing Magistrate, he shall not assert the cla-m at any subsequent 
stage of the case. It forows, Ibcrcfrre, that if an Irdan Pibject does not claim to be 
dealt with as such before the committing Presdency Magistrate, he will not be entitled 
to da-n before the High Court, to be tried by a jury the rrajonty of nhich must 
be Indians, according to the provis'ons of section 275 — Ilarcndta 51 Cal 9S0 (991), 
29 C.\V.N. 3S1. 26 CrLJ. 385; Soortar AbduUa. 29 Cr.LJ 721, IJO 1C 577, 22 SL.a 
472, A I R. 1929 Sind 23. See alro H. Scott, 35 CrUJ. 595. 154 I C. 837. A.I R, 1935 
Rang. 67, 13 Rang KM, 1933 CrC. 167 (FB). The same result will harme.n if the da'm 
to be dealt with as an Indian subject is made before the Presdency- Magistrate but is 
rejected by him— ffarendro, 51 Cal. 980 (990), 29 C.WJs’. 381, 25 CrLJ, 3S5. 
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A Native Christian is not entitled to say that he must be tried by a Christian 
jury. But he can, like any other accused, object to the jurors individually — Bharat 
Chunder, 1 W.R. 2. 

In a case of abduction of a Hindu girl by Muhammadans the law does not provide 
for a mixed jury of Hindus and Muhammadans— /essaraf, 26 Cr.LJ. 1009 (1010), 87 
I.C. 833, 29 C.W.N 526, A.I.R. 1925 Cal 729. 

An Anglo-Indian is not a European rrithin the meaning of this section. llTiere, 
therefore, he sat as one of the European jurors required in accordance with the provi- 
sions of this section, the trial was not legally constituted and the conviction was illegal 
—Guthrie, 35 CrL.J. 827, 148 I C 933, 15 P.L.T. 82, A.I.R. 1934 Pat. 200, 1934 
Cr.C. 384. 

276. The jurors shall be chosen by lot from the persons 
summoned to act as such in such manner 
Jurors to be chosen hy High Court may from time to time 

by rule direct: 

Provided that — 

^ first, pending the issue under this section of rules for any 
_ . . . Court, the practice now prevailing in such 

tainedf Court in respect to the chossing of jurors 
shall be followed; 

secondly, in case of a deficiency of persons summoned, the 
number of jurors required may, with the 
wifen^iigibuj leave of the Court, be chosen from such 

other persons as may be present; 

thirdly, in a trial before any High Court in the town which 
trials before special is the usual placc of sitting of such High 
Jurors. Court, 

(a) if the accused person is charged with having com- 

mitted an offence punishable with death, or 

(b) if in any other case a Judge of the High Court so 

directs, 

the jurors shall be chosen from the special jury list hereinafter 
prescribed; and 

fourthly, in any district for which the Provincial Government 
has declared that the trial of certain offences may be by special 
jury, the jurors shall, in any case in which the Judge so directs, 
be chosen from the special jury list prescribed in section 325. 

Change: — In the third proviso, the words “in a trial. .. .silting of such Ibsh 
Court” have been substituted for the words "in the Presidency towns,” by sec 77 of the 
Cr. P. C. Amendment Act, XVIII of J923. The object of this amendment is to include 
those High Courts which are not situated in Presidency Towns, e g , the High Courts at 
Allahabad, Lahore, Patna, Rangoon. Similar amendments have been made in sections 
315 and 316. 

The words "Provincial Covcmmenl” havT been substituted for “Local Government” 
in this section by sec. 4 of the Gov'cmment of India (Adaptation of Indian Laws) 
Order, 1937. 

886. *Cho8en by lot*: — ^The object of the Legislature in chosing a jury by 
lot is to render impossible any intentional selection of jurors to try a particular case, 
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and the accused is entitled to a strict observance of the provisions contained in this 
section and sec 279. Irregularities in chooang the jury by lot affect the constitution of 
the Court, and cannot be cured by sec. 537 — Bioiendra, 7 C.\VN. 188j Bradshaw, 33 All. 
385, 12 Cr.LJ. 46; S»ba v. Emp , AI.R. 1937 Cal 389, 170 I.C 237, I.L.R. (1937) 2 
Cal. 482, 38 CrX.J. 870, 10 R.C. 123; Skewaram v. Emp., AI.R. 1939 Sind 209 (220), 
41 CrLJ. 28, 184 I.C. 474. In Jhubboo. 8 Cal. 739 and Anipe Pelladu, 1917 M.W.N. 1, 
18 Cr.LJ. 15 (16), however, where the Judge himself selected the jurors instead of 
choosing them by lot, it was hefd that such a procedure was merely irregular and the 
verdict would not be interfered with if no prejudice was caused to the accused, and no 
objection was taken by him to such a procedure at the tnal. See also Ram Adhtn, 
30 Cr.L.J. 384, 114 I C. 814, A I.R. 1929 Oudh 154, 6 OWN. 97. Ind. Rul 1929 Oudh 
2D6 and Akbar Alt, 28 Cr.LJ. 881, 8 P.UT, 800, 7 Pat 61, 104 IC 897, A.IR. 1928 
Pat. 1. 

The persons who are to he chosen by lot ought to be selected from the entire 
number of persons summoned to act as jurors, and the selection ought to be made from 
one box — Vtthaldas, 1 Bom. 462. Where one of the Jurymen had not been summoned 
and was not entitled to sit on the Jury, the Court was not properly constituted and the 
\erdict of the Jurj’ should be treated as a nuUity. The verdict, being in accordance 
with the facts of the case, was however, not set aside — Itjan, 28 CrL.J. 874, 104 I.C. 
714. 46 CXJ. 241, A.I.R 1927 Cal 820. 

Stcond proviso The second proviso provides that in case of a deficiency of persons 
summoned, the number of the jurors required, may, with the leave of the Court, be 
chosen from such other persons as may be present Where the Judge acts under this 
proviso and chooses some jurors from the persons present in Court, it is not necessary 
lor him to choose them by lot The method of choosing by lot applies only to persons 
summoned as jurymen and not to persons chosen under the second proviso This is 
evident from sec. 279 [2)— Ampe Pelladu, 1917 MWN 1, 18 CrLJ. 15 (16). The 
words "the jurors shall be chosen by lot" occurring in the first para are not applicable 
to the second proviso. This proviso does not require that in case of deficiency in the 
number of persons summoned tq act as jurors, the deficient jurors (chosen from by* 
standers) should be chosen by lot or from among persons who are on the jury list— 
Muchu Khan, 29 C.W N. 652, 26 Cr L J 819 If the Judge is unable to obtain a panel 
in the manner provided by the second proviso, his duty is to postpone the tnal and to 
summon jurors under the provisions of sec 326 (2) — Broiendra, 7 CWN 288 

The term "jurors" in this clause is a general term meaning both common and special 
jurors. This clause is intended to meet an emergency not only in the case of common 
jurors, but also in the case of special jurors — Shahebati, 58 Cal 1272, 35 C W N 711 
(714), 1931 CrC 1057. 54 CLJ. 307. AIR 1931 Cal 793. Mantr. AI.R. 1933 Cal 
638, 60 Cal. 725, 34 CrLJ. 1098. 145 IC. 889. 1933 CrC I037i Shettaram v. Emp, 
A I R 1939 Smd 209 ( 219) . 41 Cr L J 28, 184 I C 474 

The second proviso lays down that m the case of a deficiency of persons summoned 
the number of jurors may be chosen from such other persons as may be present It 
does not require that those persons sliould be on the jury fast at all The Emperor v. 
Lalilun Bibi, Jurj’ Reference No 13 of 1939. decided by Henderson and Latifur Rahman. 
JJ on 1st June 1939, referring to Skabebah, supra (Unreported Calcutta High Court 
case.) 

The second proviso distinctly lays down that in case of deficiency of persons sum- 
moned, other persons must be added to fill up the defioencj-. llTien out of 12 jurors 
summoned in a case only fi%’e attended and those fi\'e persons were empanelled as jurors 
and the Court proceeded to hear and decide the case, held, that the pro%ns:ons of sec. 276 
were not complied with and the trial was vitiated. The proper course for the Judge 
to follow was to diooso some other persons, who were present, as jurors, to add ihdr 
names to those of the jurors who attended, and from the whole body to choose the 
necessary quorum by lot to act as the jury in the aso—Bkolenatb, 4] CXJ 541 23 
Cr.LJ. 191; Roshan All. 31 C.W.N. 1102 (1107), 28 Cr.LJ. 839; Bradshaw. 33 AIL 
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Tajali, 7 Pat. 50, 28 CrL.J. 843 (846). The word 'required' in the second pro^nso does 
not mean 'required to constitute the quorum for a jury’ but it means 'required to make 
up the minimum number of jurors summoned under sec. 326 to attend’ — Roshan Ali, 
supra. 

But a contrary view has been taJcen in the following cases. Thus, where of the 
persons summoned to act as jurors only five persons appeared and those five persons 
were appointed jurors, it was held that the procedure followed was not illegal and the 
trial was not vitiated. It was further held that tfw provisions of choosing Jurors by lot 
in the first para of this section is applicable only when the persons summoned to act as 
jurors are present in such number as to make it possible to choose them by lot, but when 
such number is not present, the Judge is to take the help of the persons present in Court 
to form the jury, according to the second proviso, witho*Jt any further drawing of lots. 
The words "deficiency” and "number of jurors required” in the second proviso mean 
deficiency in the number of jurors required to make up the jury and not to make up 
a sufficient number for the purpose of selection by Xot^Rahamal, 54 Cal 1026, 31 C.W.N. 
711 (715) (dissenting from Bkolanath, supra). The same view has been taken by 
the Patna High Court in Afcbar Ali, 7 Pat. 61, A.IR. 1928 Pat. 1, 104 IC. 897, 
8 P.L.T. 800. 28 Cr.L.J. 881 (882) (following Mticku Khan. 29 C.W.N. 652, and 
dissenting from Bholanath, supra). 

In the Full Bench case of Kcdar Natft Rfabato, 55 Cal. 371, 32 C.W.N. 221, 29 
Cr.LJ. 437, the view taken in Rahomat. supra, has been 'approved, and the contrary 
view taken in Bholanath, 44 C.L J. 541, 28 Cr.l..J. 194. and Roshan Ali, 31 C.W.N. 1102, 
28 Cr.LJ 889 disapprved. The Allahabad High Court has also followed the decision 
of the Calcutta High Court in A'erfar Nath A/aha/o’s case— lala, A.I.R. 1933 All. 941, 

1933 ALJ. 1446, 1933 Cr.C. 156, 35 Cr.LJ. 668. 148 1 C. 339. See also Paneh. A.I.R. 
^1931 Cal. 178, 34 C.W.N 1154, 128 I.C. Bll, 32 Cr.Lj. 190. 1931 Cr.C. 242 (F.B.), 

There is no provision for requisition of jurors from a local school or from anywhere 
else. The selertion will have to be made from jurors attending m obedience to summons 
and chosen in the manner provided by this section or jf there is no such other juror 
present then any other person present in the Court, vVhose name 'is on the list ol Jurors 
or whom the Court considers a proper person to serv’e on the jury may be selected— 
Abedoii fakir. 12i I.C. 560. 31 CriJ. 281, A.I.R. 1929 Cai. 728, 56 Cal. 835, 1929 
Cr.C. 364, 33 CW.N 722; Afwftomntad SoetVnrfdin. 30 Cr.L.J. 120, 113 I.C. 280. A.I.R. 
1928 C:al 551, Ind Rul. 1929 CaL 123; Sadarat, 30 CrL.J. 136. 113 I.C. 328, 48 C.LJ. 
479, Ind. Rul. 1929 Cal. 125. Requisition of persons from outside the Court to make 
up the deficiency in the number of jurors to be empanelled is not proper, and as this 
IS an irregularity which affects the constitution of the Court, there must be a retrial 
Suba V. £mp.. A I.R 1937 Cal. 389, 170 I.C 237, I.L.R. (1937) 2 Cal. 482. 38 CrLJ. 
870, 10 U C 123 Persons even qualified cannot be called from outside the precints ol 
the Court— Sheifflrflm v. £mp.. A.IJL 1939 Sind 209 (219), 41 Cr.Lj. 28. 184 I.C 474. 
The words "persons present” do not nccessanly mean persons wlio are present within the 
four walls of the room; but they inctude persons who are within precincts of the Court 
building cither because they have been summoned for other cases or by mere chance 
hraU. 59 Cal 1123, 36 C.W.N. 377, 33 Cr L J. 694. But this section docs not cast a duty 
upon the trial Judge to send his Court Officers to adjacent Sessions Court to find out men 
to serve Jurors in his Court— 36 Cr L J. 603, 155 I.C. 599, AIR. 1934 Cal. 10, 

1934 Cr.C. 26, 61 Cal 190, 'Where one ol the jurors selected intimated to the 

that he had heard something about the ease and he was discharged and the Scssons 
Judge summoned certain gentlemen living in the locality a.nd selected another juror 
by lot to fill the \'Ocanc^'. held that the procedure was not wvong and that there was 
no reason to interfere with the verdict of the jury as it was not even contended that 
any prejudice was caused to the accused — ffakta Bibi, 40 C.4YJ4. 1411. 

A deficicnej* is only apparent after the names of all those summoned and present 
have been exhausted by the chances of lottery and challenge and secs. 276 and 279 do not 
appear to contemplate that a deficiency shall be recognized and then obviated by the 
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summoning of fresh jurors, so that the jury can be summoned and chosen in three 
instaLments-SAcu arow v. Emp., A I R 1939 Sind 209 (219), 41 Cr.L J. 28. 184 I C. 474. 

Wiere five jurors are required the Court shall summon not less than ten, under 
sec. 326 (1), Cr. P. C.; rf more than 5 attend, 5 jurors shall be chosen by lot from 
those attending under see. 276, Cr. P. Cj if only 5 attend those 5 shall form the jury 
(unless an objection is taken to any one of them) as there is no reason why the 
drawing of lot should be insisted upon when only the required number is present* see 
Rahamat, supra. If less than the requisite number is present, then the deficiency may 
be made up by choosing jurors from such other persons as may be present m Court 
under the second pro\nso to sec. 276, Cr. P. C The name of each juror is then called 
out under sec 277, Cr. P. C , and the accused is asked if he objects to be tried by 
such juror. The objections are then decided under sec. 278, Cr. P. C., and under 
see. 279 (1), Cr. P. C-, the decision is final If an objection is allowed, the place of 
such juror shall be supplied by any other juror attending in obedience to a summons 
and chosen in the manner provided by sec. 276, Cr. P, C, or if there is no such other 
juror present, then by any other person present in the Court whose name is on the 
list of jurors or whom the Court considers a proper person to serve on the jur^' — 
SurajpahMgh, 39 CrLJ. 818 (825). I.LR 1938 Nag 516, 176 I C. 853, 11 RN. 81, 
1938 N.LJ. 185, A I.R 1938 Nag. 328. 

Third pToviio —In the absence of words in the context to the contrary, "chosen” 
in Proviso 3 and also in Provi'a 4 must mean chosen by lot, as in the substantive part 
of the section, and that this is the meaning; and the jurors must be summoned and 
chosen by lot m such manner as the High (^utt by rules directs— SAen'Orom v Emp , 
A.IR 1939 Smd 209 (219). 41 Cr.LJ 28. 184 I C 474 

Proviso 3 to sec 276, Cr P C, so far as the Smd Judicial Commissioner's Court 
IS concerned, now refers to that Court in the etercisc of its original enminal jurisdiction, 
and sec 276 m 266, Cr P C , must be read as referring to th* section itself and not 
to the Provisos. It matters not that this junsdiction is eteiased, owing to the peculiar 
constitution of that Court through a Sessions Court In a matter which affects the 
summoning and empanelling of a jury the procedure of a High Court should be followed 
by that Court exercising its original criminal jurisdiction— SAeu'crom v. Emp , supra 

886A. Allahabad High Court Rules: — For rules made by the Allahabad 
High Court, see United Provinces and Oudh Gazette, 1902, Pt II, p. 539. 

Calcutta High Court Rules: — In order to nominate a j'uiy for the trial of 
any prisoner, or otlier persons to be tried by juiy, the Sessions Judge shall cause to be 
put together, m one box, cards or pieces of paper containing the names of all the persons 
summoned to attend, except such of the said persons as shall have been excused by 
the Sessions Judge from serving on that day in consequence of their having served as 
jurors on the previous day, or for any other cause Such cards or pieces of paoer shall 
be, as nearly as may be, of equal size, and each shall bear the name of one person 
summoned to attend The Sessions Judge shall then, m open Court, draw, or cause to 
be drawn, out of the said box, one after another, as many of the said cards or pieces of 
paper as may represent the number of jurors required to try the case As the name of 
each juror is drawn it shall be called aloud and upon the juror appeann; the prisoner 
or person to be tried shall be asked if he objects to be tried by such juror If any of 
the jurors whose names shall be so draivn shall not appear, or il any be objeacd to, 
and the objection be allowed, then such further number shall be drawn as may be 
necessary to complete the number of jurors required for the case ll'idt page 19. 
Rule 5t. of the General Rules and Circular Orders of the High Ciourt of judeature at 
Fort William in Bengal, Appellate Side (Cnminal). Vol. I.l 

Rlndrns High Court Rules: — See High Court Proceedngs, No 1353, dated 
nth April, 1883. 

Patna High Court Rules; — The rule made by the High Court under this 
section directs that the names of all the penons summoned to attend, except such as 
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have been excused from attendance by the Sessions Judge, shall be put into a box, and 
in open Court as many names as are rexpured to make up the Jury shall be drawn out 
one after another and if any of the Jurors whose names sliall be so drawn shall not 
appear, or if any be objected to and the objection be allowed, then such further number 
shall be drawn as may be necessary to complete the number of Jurors required for the 
case— Ali, 28 Cr.L J, 881 (885), 104 LC. 897, 8 P.L.T. 800, AI.R, 1928 Pat. 1, 
7 Pat. 61. 

277. (1) As each juror is chosen, his name shall be called 

aloud, and, upon his appearance, the accused 
shall be asked if he objects to be tried by 
such juror. 

may then be taken to such juror by the 
accused or by the prosecutor, and the 
grounds of objection shall be stated: 

Provided that, in the High Court, objections without grounds 
Objection wUhout Stated shall be allowed to the number of 
grounds stated. eight on behalf of the Crown and eight on 

behalf of the person or all the persons charged. 

886B. tVbere tiie Judge, instead of hearing and deciding objections, proceeded 
to exempt some ol the persons present merely on their owm representations, the procedure 
was irregular and the irregularity could not be cured by sec, 537— Brojendra, 7 
CAV.N. 188. 

^Vhere the accused was not given an opportunity of challenging the jurors and staled 
that he wo’jld have objected to being tned by Mahomedan jurors, held that the omisaon 
was doubtless a serious one but not more serious than that cured by sec. 536 (2) and 
did rot invalidate the conviction— /ftuftt Bux, 13 C.W,N, ol 


Names of jurors to be 
called. 


(2) Objection 
Objection to jurors. 


278. Any objection taken to a juror on any of the follow- 

„ . , , . ing grounds, if made out to the satisfaction 

G^und, of objecuoa ^ 

(fl) some presumed or actual partiality in the Juror; 

(h) some personal grounds, such as alienage, deficiency 
in the qualification required by any law or rule 
having the force of law for the time being in force, , 
or being under the age of twenty-one or above the 
age of sixty years; 

(c) his having by habit or religious vows relinquished all 
care of worldly affairs; 

(rf) his holding any office in or under the Court; 

(e) his executing any duties of police or being entrusted 
* with police duties; 

(/) his having been convicted of any offence which m 
the opinion of the Court renders him unfit to serve 
on the jury; 

({/) his inability to understand the language in which the 
evidence is given, or, when such evidence is inter- 
preted, the language in which it is interpreted; 

(/») any other circumstance which, in tlic opinion of the 
Court, renders him inijjropcr as a juror. 
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886C. Clause (a) : An objection to a juror on the ground that there was a 

litigation pending between the accused’s master and the juror’s principal must be allowed 
— rojoh, 7 Pat 50. 28 CtL.J 843 (844), 101 I.C. 459, A.IR. 1928 Pat 31 

Clause (d) : The fact that d person is a dcrk in the office of the Magistrate of 

the district is not sufficient to disqualify him from sitting as a juror— Roc/iia, 7 Cal. 42, 
8 C.L R. 273. 

Clause (g);— 'Vhere one of the seven jurors did not understand English, the 
language vn which some of the evidence appears to have been given and in which the 
addresses of Counsel were made and the charge of the Sessions Judge was delivered, the 
con\irtion cannot stand. According to ordinary procedure in criminal trials the accused 
has a right of challenge either peremptory, or for cause; and it may very well be that 
i: knowing the alleged defect he stands by and takes his chance of a verdict he is precluded 
from thereafter taking the obj’ection. But if the cause of obj'ection is in fact unknown 
to him, there appears to be no reason why the Court in a proper case should not give 
effect to it— Rfli Beliari. 34 Cr.L J. 843, 144 I C. 911, 1933 A.LJ. 893, A I R. 1933 P.C 
208, 14 P.L.T. 641, 65 MLJ. 513, 38 MLW. 646, 1933 Cr.C. 1306. 1933 M.W.N. 1025, 
35 BoniX.R. 1087, 12 Pat. 811. 58 CLJ. 300. 38 CWJ^. 11 (P.C). 

)\’here the language of the Court is Hindi and it has never been doubted that Hindi 
knowing jurors and assessors are competent to take part in the trial of cases in which 
the c\ndence, arguments and summing-up are given in Hindi, the fact that evidence 
is taken down in English would not make any difference. There is a provision m 
sec. 282, Cr. P C, for the case in which in the course of a trial it appears that any 
juror IS unable to understand the language in which evidence is given, or, when such 
evidence is interpreted, the language in which it is interpreted: in such a case a new 
juror has to be added, or the jury has to be discharged and the trial must commence 
anew There is no similar provision with regard to assessors; but assuming that the 
pn-ntirAe apjAVts, the (act that aw assassoi does wet understand Engbsh wj)) not jnvahdale 
a trial unless there had been a failure to interpret in Hindi evidence which had been 
given in English, tVhere some of the documents are in English, it may be less convenient 
to have an assessor who does not know the language of the documents thereby 
necessitating loss of time in interpreting, etc, but the matter does not go to the 
competency of the assessor or the lawful constitution of the Court— Ram Babu Jadav 
V. Emp., 39 Cr.LJ. 302 (305), 173 IC. 418, 4 BR. 266. 10 R.P. 402, 18 P.L.T. 964, 
AIR. 1938 Pat 60, distinguishing Ras Behait. supra. 

Clause (h) ; — If there are certain documents written in English, and the identity 
* of the handwriting is in issue, objection may be taken to a juryman who does not under- 
stand English, and the Court may choose only such jurors as are able to read English 

Mohiuddin. 51 CLJ. 352, 1930 CrC 745 (748), 32 Cr.LJ. 455, 129 I.a 834. If the 
accused are all Muhammadans charged with the abduction of a Hindu girl, and the 
jurors are all Hindus, the accused cannot obj'ect on the ground that they will not get a 
fair trial from such jurors, and cannot claim a mixed jury conasting of Hindus and 
Muhammadans— /essaraf, 29 C.W.N. 526, 26 Cr.LJ. 1009 (1010), 87 I C. 833, AIR. 
1925 Cal. 729. In this case, it has further been held that the objeebon has certainly some 
force, and if a petition for mixed jury would have been made before the jurors were 
summoned, the Judge might have in Ws discretion made arrangements for a mixed 
panel— Ibid. See 40 C W.N. cix in this connection. 

Where an objection was taken, presumably on behalf of the accused, that a person 
was not a European British subject and was so not competent to sit as a juror but 
the Judge after examining him came to the conclusion that he was a European British 
subject, the objection that he was not, was an objection under s.c. 278 Cr. P. C 
cither under cl. (b) or cl. (h), and the decision of the Judge on the point was final 
under sec. 279 (1). Cr. P. Code— Surojpofsifjgk. 39 CrLJ. 818 (826) IL.R. 1938 
Nag 516, 176 I C 853. 11 R N. 81. 1938 Ni J. 185, A I R. 1938 Nag. 328’. 
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279. (1) Every objection taken to a juror shall be decided 

^ , u- by the Court, and such decision shall be 

recorded and be final. 

(2) If the objection is allowed, the place of such juror shall 
' Supply Qi place of be supplied by any other juror attending in 
juror against iihom ob- obedience to a summons and chosen in 
jection allowed. manner provided by section 276, or if there 

is no such other juror present, then by any other person present 
in the Court whose name is on the list of jurors, or whom the 
Court considers a proper person to serve on the jury: 

Provided that no objection to such juror or other person is 
taken under section 278 and allowed. 

887. Under sub-section (1) the trial Judge has a wide discretion in the matter 
of accepting or overruling objections to jurors, and his decision is final— A/«c/i« Khan, 
29 C.W.N. 652, 86 I.C. 4G7, A.I R. 1925 Cal. 798, 26 CrL.J. 819 If the Court decides 
that no presumed or actual partiality in the juror has been made out, that decision is 
absolutely final and cannot be challenged in appeal. If, however, a Court were to find 
tliat some presumed or actual partiality in the juror had been made out, but in spite of 
this finding were to overrule the objection, the decision of the Court overruling the 
objection might perhaps be challenged In appeal — Yawor Bakht v. Emp., 44 C.W.N. 
474 (477), AI.R. 1940 Cal. 277 (279), 41 Cr.LJ. 719, 189 l.C; 173, I.LR. (1940) 1 
Cal, 531, 71 C.L.J. 181. i ( 

It IS provided in clause (2) that the place of a juror may be taken by any other 
person present in Court v.-hose name is on the hsl of jurors or whom the Court conaders 
a proper person to serve on the j'ury. This shows that the Legislature contemplated 
the possibility of a person not in the jury list being chosen to serve on the jury in 
case of an craergenej— A/«e/i«' Khan, supra Under ebuse (2) the f^urt may allow 
some non-summoned persons present in Court to serve on the jury, where by reason of 
challenges or other causes such as some of them being excused, no summoned jury is 
left to take the place of the last challenged juror. In such an eventuality some other 
person present in Court may be empanelled. But this is to take place only in the 
exceptional conditions stated and in emergent circumstances— Ros/ian Ali, 31 C.WN. 
1102 (1107), 28 Cr.L.3. 889, 104 I.C. 905. This ebuse lays doum that the place of a 
juror against whom objection has been allowed may be supplied by a juror attending 
in obedience to summons and chosen in the manner provided by sec. 276 and failing 
him, by any other person ptestnt in Court whose name is on the list of jurors or whom 
the Court considers a proper person to serve on the jur>’. But the vacancy cannot be 
fOlcd up by a person wiio is then not present in Court, by requisitioning him from 
outside the Court, e\cn though his name is on the special jurors' list — Abedalt, 56 Cal. 
835. 33 C.WN. 722. 1929 Cr.C. 3^1, AI.R. 1929 CaL 728. I2l I.C 560. 31 Cr.L.J. 281| 
Shetcaram V. Emp., AI.R. 1939 Smd 209 (220), 41 Cr.LJ. 28. 184 I.C 474. 

280. (1) ^Yhcrc the jurors have been chosen, they shall 

_ . . aiJpojnt one of their number to be 

Foremn ol lu,,-. 

(2) The foreman shall preside in the debates of tlic jury, 
deliver the verdict of the jury, and ask any information from the 
Court that is required !)y tlie Jury or any of the jurors. 

(3) If a majority of the jur>' do not, within such time as 
tlic JihIkc thinks rcasonaldc, aprec in tlic appointment of a 
foreman, he shall lie appointed by the Court. 
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281. When the foreman has been appointed, the jurors 

„ , . 'shall be sworn under the Indian Oaths 

Swearing of jurors. 1873 

282. (1) If, in the course of a trial by jury at any time 
Procedure when juror before the return of the verdict, any 

ceases to attend, etc. juror, from any sufficient cause, is 
prevented from attending throughout the trial, or if any 
juror absents himself and it is not practicable to enforce his 
attendance, or if it appears that any juror is unable to under- 
stand the language in which the evidence is given or, when such 
evidence is interpreted, the language in which it is interpreted, 
a new juror shall be added, or the jury shall be discharged and a 
new jury chosen. 

{2) In each of such cases the trial shall commence anew. 

888. Scope of the section: — ^The Legislature intended to limit this section 
to cases where a jury had been properly empanelled the outset and one or more 
of those casualties which are bound to occur at some time in human lives has in fact 
occurred. Sub-section (2) of this section also appears to contemplate the addition 
of a juror after the trial of the case has begun and not before— SAewaraiB v. Emp , 
A.I R. 1939 Smd 209 ( 220), 41 Cr.LJ. 28. 184 I.C. 474. When the trial of the case has 
not begun, sec, 278, Proviso 2. would apply— /fcW. 

"UtittbU to understand language'’ : — ^ivhere a juror was deaf and blind, he was 
held to be 'unable to understand the language* of the trial, and was discharged, and 
the case was tried de novo — Virasami, 19 Mad. 375. IVhere one of the seven jurors 
did not understand English, the language in which some of the evidence appears to 
have been given and in which the addresses of Counsel were made and the charge of 
Sessions Judge was delivered, the trial was a mistrial and the convictions could not be 
sustained. The view that no evidence is admisable after verdict to establish the inability 
of a juror to understand the proceedings, is erroneous — Ras Behari Lai, 34 Cr.LJ. 843, 
144 I.C. 911, 1933 ALJ. 893, A.f.R. 1933 (P.C) 208. 38 C.W.N. 11, 58 C.LJ. 300, 
12 Pat. 811, 1933 M.W.N. 1025, 1933 Cr.C. 1306. 33 M.L.W. 646, 65 M LJ. 513 (P.C.). 

Illness of juror ^Vhere a juror is prevented from attending throughout the trial 
by illness, the Judge has a discretion under this section cither to postpone the tnal to 
a date on which the juror would be able to attend, or to discharge the jury, or to have 
another juror. If a juror is going to be able to attend in a very short time, it Is a 
wrong exercise of discretion to discharge the jury — Manmotha, 31 C.WJ4. 144, 28 
CrLJ. 141 (143), A.IR. 1927 CaL 199. 

Absence of viitncss : — ^The Judge can discharge the jury owing to the absence of 
a juror but he cannot do so owing to the absence of a teifness — Putasicamy, 4 Bom.L.R. 
939. , 

Triol shall commence ancta : — Where a juror was discharged and replaced by another 
and the tnal was not commenced anew, but the Judge called the witnesses who had 
been examined, read out their statements to them which they admitted to be correct 
and the trial proceeded, it was held that there was no valid trial — Ncroin, 36 AIL 481, 
16 CrL.J. 538, 12 ALJ. §02, 24 I.C. 946. But the trial which becomes null and \oid 
owing to the incompetence of a juror under this section is not null and void for all 
purposes. Thus, if a witness has given false e\idence during such trial, he can be 
prosecuted under sec. 193, I. P. Code The nulbty of the trial will not affect the 
liability of tlie witness for prosecution for perjury — Virasami, 19 Mad. 375. 

889. Discharge of jury for misconduct: — After the dose of the prosecu- 
. tion case, and before the counsel for the accused called his witnesses, the foreman of the 

Cr.— 62 
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jury informed the Court that they had arrived at an unanimous verdict (which was 
unfavourable to the prisoner) and did not desire to hear anything more. The Court 
remarked that the conduct of the jury in anything at such a verdict before hearing the 
o'efence evidence was unfair to the accused and against all principles of justice. The 
counsel for the accused thereupon pressed for the discharge of the jury for such 
misconduct and for empanelling a fresh jury. But the Standing Counsel remarked that 
the case was not covered by sec. 282 or sec. 283 (which were the only sections relating to 
discharge of the jury during the trial) and the jury could not therefore be discharged; 
but under instructions from the Advocate-General he entered a nolle prosequi— Olu 
Muhammad, 7 C.W.N. xxxi. The point was therefore left undecided in that case. But 
in another case of the same High Court the question arose again, and it has been 
decided that although section 282 or 283 does not provide for the discharge of the 
jury for improper conduct during the trial, (as for instance where some of the jury 
were seen one day associating with the man who was looking after the case for the 
accused), nor is it specifically provided by any other section, still the Sessions Judge 
has an inherent pctoer to discharge the jury for nusconduct. But sudi power is not to 
be exercised bghtly, nor until the Judge has satisfied himself, by such inquiry as in the 
circumstances he can adopt, that reasonable grounds for exercising such a power exist 
—Rahim Sheikh, 50 Cal. 872, 37 C.L.J. 595, 73 IC. 773, A.r.R. 1923 CaL 724, 24 
Cr.L.J. 677; Rebati Moohan, 32 CWJM. 915 (947), 56 Cal. 150. 30 Cr.L.J. 435; 
Abdvtr Rashid. 56 Cal 1032, 33 C.WJ4. 425, 122 I.C. 194, A.I.R. 1929 Cal. 343. 31 
Cr.L.J. 366, Ind. Rul. 1930 Cal 194; Bipat Cope v. Emp., 38 Cr.L.J. 777 (779), 169 
I.C. 495, 16 Pat. 8. 1937 P.W.N. 271. 10 RP. 19. 3 BR. 584, A.I.R. 1937 Pat. 369. 
The inherent power of a Sessions Judge to discharge a jury is not confined to cases 
of misconduct and plainly extends to cases where the Judge finds reason for doubting 
the impartiabty of the jury. If the impartiality of the foreman of the jury Is doubted, 
all the jurors should be discharged The Judge should not discharge the foreman only 
— B/Pflf Cope V. Emp, supra. The High Court can inquire Into the \’alidity of the 
reasons for discharging a jury— Rashid, supra and Bipal Cope v. Emp., supra. 
Suspicion In the mind of a Public Prosecutor Is not and could never be recognired 
as a good or wild ground for discharging a jury. Something much more definite and 
tangible than this is necessary— AM«1 Rosktd. supra and Blpal Cope v. Emp, supra. 
In England also, the Judge has the power to disdiarge the jury for improper conduct, 
eg. where one of the jurors had left the box without leave — Reg v. V/'ard, (1867) 
10 Cox. C.C. 573. 

The discharge of the jury for misconduct is rwt equivalent to a verdict of acquittal, 
bat the prisoner can be remanded for a fresh trial and a new jury should be empanelled 
—Reg. V. Davison, (I860} 8 Cox. CC 360; Rahim Sheikh, supra. If the jury 
luive misconducted themscli'cs, they may be discharged and a new trial directed with 

a n ■ ■ ’ ■ ■ established 

by (430,431), 

81 , . >2 I.C 331, 

2Z C.WJ4. 240. 33 CLJ. 122, 22 CrXJ. 510; Jesarat, 26 Cr.L.J. 1009, 87 I C 833, 
29 C.IV.N. 526, A.I.R. 1923 Cal. 729. 

If a juror expresses his opinion clearly regarding the guilt or innocence of an accused 
person before the charge to the jurj' has been delivered, the Sessions Judge would be 
Well adrised in discharging the jury and holding a fresh trial with a fresh jury — Btdeshi, 
37 CrLJ. 7t9. 162 1C 7K. 1936 O.WJ4. 457. A.I.R. 1936 Oudli 258, following 
Nazir, supra. But the mere clrramstance that a man is betrayed by hia friend for 
having mentioned to him in a conversation that he does not think the prosecution case 
to be true in the parlicubr ease in which he has been sersing as a juror, docs not seem 
13 be a matter which at the end of the trial can be used os a reason why the trial 
shmild begin aUc^i-SupJl. v. Mil. A.IR. 1932 Cal. 750, 33 Cr.I.J. 869. 1«0 IC 18, 
1932 CrC 711. 

If a juror is discliargcd for misconduct before any hearing of the case lakes pbcc 
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at all, it is necessary for the Judge to discharge the whole jury and empanel a new 
jury, but he can select another juror from the persons present m Court (sec 276, second 
proviso ) — Rcbati Mohan, 56 Cal. 150, 32 C.WJJ. 945 (947). 

4^1160 the conduct of the jury is taken exception to during the progress of the 
trial in the Session Court, the Presiding Judge has undoubted jurisdiction to enquire 
into the same. An enquiry such as is relerred to nuist in the nature of things be a 
judicial enquiry. In the course of such an enquiry the Sessions Judge is entitled to 
call upon persons to appear before him, to administer oath to such persons and to 
require them to give evidence — Bhuban, 28 Cr.LJ. 783, 104 I.C. Ill, 31 C.W.N. 828, 
A.I.R. 1927 Cal. 628, 55 Cal. 279 There is no provision In the Code of Criminal 
Procedure for holding an inquiry into the misconduct of a juror. There is authority 
for the \'iew that the Sessions' Judge has jurisdiction to hold such an inquiry but it is 
clear that the question whether the Judge should or should not hold an inquiry is a 
matter within his discretion- He is not bound by any rule of procedure to hold the 
inquiry. \\’here the application submitted to him is vague in its language and is not 
supported by an affidawt, he does not exercise a wrong discretion in refusing to hold an 
inquiry into the truth of the allegations — Btdesht, supra 

It is entirely for the Judge to determine, and it is entirely within his discretion to 
determine, whether there is such misconduct on the part of a juror as necessitated a 
discharge of the jury, and the decision given by the Judge on the question is not open 
to review. FoUowing the rule recognized in the Engbsh Law, the Judge, in India, has 
also the power to discharge the jury, if necessity arises, before or after the verdict in 
the absence of any pronsion to the contrary in the Indian Statute. Where one of the 
jurors had without the Iea%'e of the Court separated from the rest of the jury, and 
went to say his Jumma prayer, ktld that this was sufficient for setting aside the verdict 
and for ordering a retrial— Nffgcrt. 35 CrLJ. 941, 149 I.C. 345, 38 C.W.N, 501, A.I.R. 
1934 Cal. 428, 1934 Cr.C 538, 59 CXJ. 516. 

The Criniinaf Procedure Code cannot be said to be exhaustive in regard (o the 
conditions under which a jury can be discharged. lYhere the Judge empanelled a 
common Jury to try the accused persons who were committed^ for trial on a charge 
under sec. 304, 1. P. C , altered the charge later on to one under sec. 302, I. P. C, and 
discharged the jury as upon the alteration of the charge to one of murder the accused 
were entitled to be tried by a special jury, held that he had the power to discharge 
the jury and to direct that the trial should take place upon the altered charge with a 
special jury — Y’e$hfant Vithu, 38 CrLJ. S50, 170 IC. 153, IL.R 1937 Bom 369, 39 
Bom-L R. 355, A I.R. 1937 Bom. 260, 10 R3. 49. 

See also Note 1151. 

283. The Judge may also discharge 
Disefurge of jury in the jury whenever the prisoner becomes 
prisoner. incapable of remaining at the bar. 


D. — Choosing Assessors. 


284. When the trial is to be held with the aid of assessors, 
. . not less than three and, if practicable, four 

Assessors how chosen. ..... . ^ 


moned to act as such. 


shall be chosen from the persons sum- 


Change: ^The italicised words have been substituted for the words "two or 

more" by sec. 15 of the Criminal l.aw Amendment Art, XII of 1923. “We add the 
further recommendation that in all cases triable with the aid of assessors, there shall be, if 
possible, four and in any case, not less Inan three, assessors”— RcfwrZ of the Racial 
Dhlinctions Committee, para. 26. 
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890. Choosing assessors: — This section does not prescribe that the assessors 
are to be chosen by lot. In fact in does not say that they ought to be chosen in any 
particular manner. Until the amendment ol 1923, the law was “two or more shall be 
diosen as the Judge thinks fit” and though the words “as the Judge thinks fit” have 
been omitted Irom the section as it now stands, it cannot be said that the efiect ol 
the amendment is to require the assessors to be chosen in any particular manner. 
It lis not the law that the asscssots must be diosen by lot. The use of the word 
“chosen" does not necessarily imply that there ought to be a selection Irora a larger 
number — Babu Ram Jadav v. Emp., 39 Cr.L.J. 302 (304), 173 I C. 418, 4 B.R. 266, 
10 R.P. 402, 18 P.L.T. 964, A.I.R. 1938 PaL 60. The choice of jurors is by lot, but 
the choice of assessors is entirely with Judge, who in the exercise of this power should 
pay every consideration to any reasonable objection raised, although the law does not, 
as in the case of jurors, provide for objection being taken to an assessor. In the 
selection of assessors, regard must be had to the nature of the case, to the person 
tried, and to the public feeling exdted. They ought not to be pleaders nor young men 
fresh from the College and devoid of experience. They ought to be persons of 
independent conditions in life, men of judgment and experience — Ram Dull, 23 \V.R. 35. 

Though there is no express provision for objecting to the selection of an assessor, 
Still there is no reason why an objection of presumed or actual partiality should not be 
allowed, particularly when it is urged at the time of selection of the assessor. The 
opinions of assessors are of great \*alue botli to the Judge who tries the case and 
to the Superior Courts. It is therefore necessary as an elementary principle that they 
should be above suspicion. The relationship of landlord and tenant or of master and 
servant creates an incapacity in a person to sit as an assessor >n a case. An objection 
to an assessor that he is a tenant of the person interested in the prosecution is a valid 
obiection~SAiv«d/ian, 3 PX.T. 32, 22 Cr.L.J. 262, 60 I.C. 662. A.I.R. 1923 Pat 116 

'From the persons summoned ' The assessors must be chosen from the persons 
summoned to aa as such. The Judge is not competent to select any one to act as an 
assessor who has not been summoned under sec. 326 or sec. 327. Where out of several 
persons summoned the Judge selected only one, and he selected two other persons at 
random from the persons present in Court, It was held that the trial was bad, as It 
was practically conducted with one assessor only— Bodii, 1894 A.\V.N. 207; Afon Singft, 
35 All. 470, 21 I.C. 891, 11 A.L.J 930, 14 Cr.LJ. 654; Balak Shgk, 44 I.C. 587, AI.R. 
1918 Pat. 420, 5 P.L.\V. 16. 3 P.LJ. 141, 19 Cr.L.J. 363. tVherc in the absence of 
assessors duly summoned, the Judge appointed the Nazir of the Court to act as an 
assessor, the trial was held to be illegal, as the Nazir was not duly summoned, and in 
choosing assessors there is no provirion corresponding to the second proviso to sec. 276 
(in choosing jurors ) — Kkub Stngh, 13 OC. 337, 11 Cr.L.J. 724. But where a person 
was summoned to serve as an assessor on a particular dale in a particular case and 
he (ailed to appear in Court on that dale but appeared on a subsequent day wlien 
another trial had to commence, and he was selected to act as an assessor in that trial, 
his selection would not be improper— 17 Cr.LJ. 17 (AIL). Section 326, 
Cr. P. C.. bys down the procedure which “shall ordmanly” be followed and is not 
mandatory. Section 327, Cr. P. C., gives an emergency power to cause jurors or 
assessors to be summoned when such direction is found to be necessarj'. Where, 
therefore, the usual precept was issued to the District Magistrate for summoning 
assessors in accordance with sec. 326, Cr. P. C, but when the case came up for trial, 
only three of the assessors summoned were present and the Judge caused a summons 
I'l be scr\‘cd on a gentleman who was present in Court and whose name was on the 
list of persons qualified to serve as assessors and chose these four persons as assessors, 
the trial was not illegal— Ram Dabu Jadav v. Cmp, 39 Cr.L.J. 302 {300. 173 IC. 
418. 4 BR. 266. 10 FLP. 402, 18 PX.T. 931. A.I R. 1938 Pat. CO; even when the 
person, whose name was in the hst of assessors and who was present in Court, w-as 
cho«en without any formal fummons basing been served upon him the order of 
the judje to Tcquisji'ion Uie wniecs of sudi a person amounted to summoning him— 
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Ramsidh Rat, 39 CrLJ. 725, 176 I.C 530, 10 R.P. 79, 4 BR. 724, 1938 P.W.N. 559, 
AI.R 1938 Pat. 352. Jurors were summoned and the trial began as a jury trial, 
and continued to be regarded as such nght do\m to the day on which arguments 
were heard The Judge then passed orders that the jurors would thenceforth be 
considered as assessors as he came to the conclusion Uiat the case was triable with the 
aid of assessors and not with the aid of jurors. Held that the trial ought to have been 
held throughout with the aid of assessors chosen from persons summoned to act as such, 
that there was no lawful trial by a lawfully constituted tribunal and that sec. 536 (1), 
Cr ,P. C, did not apply to the case-SAroM 34 CrL.J, 1093, 145 I.C. 803, 10 OW.N. 
619, A I R 1933 Oudh 351, 1933 CrC 994 

Number of assessors . — Under this section as now amended, there must be at least 
three ojscijors A trial held with less than the required number of assessors is null 
and void, and the illegality cannot be cured by sec. 537 — Jairam, 20 N.L R. 129, 
77 IC 811, AIR 1924 Nag 287. 25 Cr.L.J. 459; Pragi, A.I R. 1924 Oudh 417; 
Ram Narain, 27 OC 213, 26 CrL.J. 359, AI.R. 1925 Oudh 110, 84 IC 711. 
A tnal commencing with the aid of one assessor is tu>t a legal trial, and section 537 
cannot cure the defect — Jairam, 25 Bom. 694; Silva, 15 Bom. 514. If there were 
two assessors (which was the required number prior to the present amendment) 
but one of them was deaf and blind, there was properly speaking only one assessor and 
the trial was invalid — Babu Lai, 21 All 106; Anonymous, 2 Weir 340 

This section laj's down that the number of assessors should be not less than three, 
and if practicable four IVTiere tour assessors are not chosen, it is nght that the Court 
should git'e reasons in the order-sheet to explain the impracticability of choosing four. 
But the tnal with three assessors, without the record of these reasons, Is not irregular 
but 18 still according to law — Jamal, 7 PLT 14, 26 CrLJ. 713, 86 I C. 153, AI.R. 
1935 Pat 381 

Trial without assessors The trial will be invalid if a portion of the trial which 
consists in the taking of additional evidence takes place after the discharge of the 
assessors — Ram Lai, 15 All 136. 


284A. (1) In a trial with the aid of assessors of a person 
. / * • 1 . who has becii found under the Provisions 

European and Indian of this Code to be ail European or 
o^er^ Indian British subject, if the European 

° or Indian British subject accused, or, 

where there are several European British subjects accused 
or several Indian British subjects accused, all of them 
jointly, before the first assessor is chosen, so require, all the 
assessors shall, in the case of European British subjects, be ' 
persons zvho arc Europeans or Americans or, in the case of 
Indian British subjects, be Indians. 

(2) In a trial zvith the aid of assessors of a person zvho has 
been found under the provisions of this Code to be an European 
{other than nit European British subject) or an American, all 
the assessors shall, if practicable and if such European or 
American before the first assessor is chosen so requires, be 
persons zvho are Europeans or Americans. 


This section has been added by sec. 16 of the Criminal Law Amendment Act. XII 
of 1923. Under this section. Indians and Europeans can claim to be tried before their 
own countrymen as assessors. "In any distnet in which for any class of offences 
Indians are normally triable in a Court of Session with the aid of assessors, and in 
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^hich no racial considerations are involved, the accused, uhether Indian or European, 
shall be tried rvith assessors, who, if the accused so claims, shall all be of the nationality 
of the accused ” — Report of Ike Racial Distinctions Committee, para. 26. 

Sub-section (2) embodies the old section 460 witli certain modifications. 

891. The accused, if he intends to avail himself of the provisions of this section 
must make a claim to the privilege conferred by it; failure to make a claim will amount 
to vraWci— Ruffe, 1912 PR. 6, 13 CrXJ. 197. 

285. (1) If in the course of a trial with the aid of asses- 

Procedurc when asses- sors, at any time before the finding, any 

sor is unable to attend. asscssor is, from any sufficient cause, 

prevented from attending throughout the trial, or absents him- 
self, and it is not practicable to enforce his attendance, the trial 
shall proceed with the aid of'the other assessor or assessors. 

(2) If all the assessors are prevented from attending, or 
absent themselves, the proceedings shall be stayed and a new 
trial shall be held with the aid of fresh assessors. 

892. Absence of assessors: — This section contemplates that at least one 
assessor must attend continuously throughout the tt'ia^^Messuruddin. 6 C.W.N. 715; 
r/{ir«ma/ai, 24 Mad 523. Therefore, where in a Sessions trial beginning with three 
aMessors, one of the assessors died at an early stage of the proceedings and later on 
another assessor became too ill to be present, and the third was absent before the 
pleader for the defence addressed the Court, it was held that the trial was a nullity— 
Muhammad ^fahomed Kkan, 13 All. 337. 

An assessor who is absent during a part of the trial cannot be allowed to resume 
h'S seat as assessor; once he is absent he ceases to occupy the position of an assessor. 
^Tiere such an assessor was allowed to resume his scat, and the eWdence recorded In 
his absence was read over to him and he gave his opinion just like the other assessors, 
the procedure was illegal. His opinioir ought not to have been tatken^Messuruddin, 

6 C.WN. 715; P«o. Ratanlal 695. In a Madras case, however, such a procedure was 
held to be merely irregular and not illegal. Though the proper course would haw 
been to proceed with the trial with the aid of the other assessor alone, and to accept 
his opinion only, still the fact that the absent asscssor was allowed to resume his 
scat and take part in the trial and give his opinion would not vitiate the opinion of 
another asscssor which was s-alidly given. The assessors merely assist the Court but 
do not form part of the tribunal which decides the case, and the assessors unlike the 
iur>' give their opinions separately and not as members of a body— TkirumaJai, 24 
Mad. 523. 

If assessor is art interested person : — ^Tiere in the course of a trial it is found 
that one of the assessors is an interested person, and unfit to sit as an asscssor, there 
is no provision of law to meet such a continpmey. In such a case, the proper course 
is to refer the case to the High Court to set aade the order appointing the incompetent 
assessor and all subsequent proceedings in the trial Then the Sessions Judge will be 
asked by the High Court to choose another assessor and proceed with the trial de novo 
—Thiataraja. 1912 MW.N, 378. 13 Cr.UJ. 473. 15 I.C. 313. Similar procedure was 
followed in Lai Singh. A.I.R 1933 Lah. 926. 1933 Cr.C 1385, 15 Lah. 20. 146 IC 
446, 3 j Cr.LJ. 107 where the Judge disan*cred in the course of the trial that one of 
the os«e«snrs stated that he was dclcrmincd to help the accused and was rwt going 
tn allow the accused to be consorted and a retrial was ordered with the help of other 
assessors. Put where at the end of a Se^ons trial three of the four assessors expressed 
the opinion that the case against the accused had not been established, but the fourth 
held that the accused were guilty, adding that he had personal knowledge about the 
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matter, this expression of opinion does not neces^tate a de tiovo tnal with the aid of 
other assessors. The proper course lor the Judge is simply to ignore the opinion of 
the assessor if he comes to the conclusion that it ^vas improperly expressed, or that 
h', had been improperly influenced by extra-judidal considerations. There is nothing 
illegal m a Judge acting m that manner — Pahlu. A.I.R 1939 Lah. 475 (479), I.L.R. 
1939 Lah 243. 41 Cr.L.J. 55. 184 IC 549. 41 PL.R. 731. 


DD. — Joint Trials. 

' 285A. In any case in which an Biiropean or American 

Trial of European or is accitscd jointly with a persoH not being 
Indian British subject qjj BuroPcan or American, or an Indian 
jointly accused with British subject is accused jointly with 
others. a pcrson not being an Indian, and such 

Bttropcan, Indian British Subject or American is committed for 
trial before a Court of Session, he and such order person may 
he tried together, but if he requires to be tried in accordance 
with the provisions of section 275 or section 284A and is so tried, 
and the other person accused requires to be tried separately, such 
other person shall be tried separately in accordance with the 
provisions of this Chapter. 

This section has been newly added by sec. 17 of the Criminal Law Amendment 
Act, XII o! 1923 It provides that in cases in which Indians and Europeans are 
sought to be tried Jointly, they can claim to be tried separately before jurors or assessors 
who are their own countrjinen. . 

The words “and is so tried" in this section mean “if he is in fact so tried", or 
“if he is eventually so tried", for unless the European British accused was in fact 
tried In accordance with the provirions of sec 275, Cr P. C, the Indian accused’s 
ground for claiming a separate trial would disappear — Surajpahlngh, 39 CrLJ. 818 
(826), 176 IC. 853, 1938 N.LJ. 185, AI.R. 1938 Nag. 328, I.L.R. 1938 Nag. 516, 
11 R.N. 81. 

In the Conuiutting Magistrate’s Court one of the three accused chimed tmder 
SEC 443, Cr. P. C., that he was a European British subject and entitled to be tried 
as such, and his right to be so tried was conceded by the Crown, 'tt'hen the case 
came before the Sessions Judge he again put forward his claim to be tried as a European 
British subject and the other two accused stated that they did not claim an Indian 
majority in the jury but wished to be tried jointly with the other accused. The Sessions 
Judge at once decided not to proceed with the case as it was impossible to obtain 
sufficient European jurors there and referred the tase for the order of the High Court 
though the question of empanelling a jury did not arise until the accused claimed to 
be tried. The High Court ordered the case to be tried by a Sessions Judge of a 
different place before whom one of the two accused, who wished presdously to be 
tried jointly with the third accused who cla*med to be tried as a European British 
subject, claimed to be tried separately. The Sessions Judge held that he had already 
made his choice and must adhere to that choice. An application in resdsion to the 
High Court was rejected. On appeal the vahdity of the order was again contested. 
Held that the application in re%-ision having been rejected, the order was final and 
could not be contested in appeal and that the joint trial was legal Inasmuch as when 
the accused was asked before the ori^nal Court of Session he did not require to be 
tried separately — SuTojpahinih, supra. 
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B. — Trial to close of cases for Prosecution and Defence. 

286. (1) When the jurors or assessors have been chosen, 
Ooetiing case for pro- the prosecutor shall open his case by 
reading from the Indian Penal Code or 
other law the description of the offence charged, and stating 
shortly by what evidence he expects to prove the guilt of the 
accused. 

Examination otmtn^sses. The prosecutor shall then examine 

his witnesses. 

Trial cannot be postponed: — After the jurors have been chosen, the prosecu- 
tor shall open his case, and the tnal cannot be postponed to enable the prosecutor to 
examine a witness by comrrussion — Jacob, 19 Cal. 113. 

Shall open his case: — ft >s a rule of universal application that in a criminal 
trial Counsel for the prosecution, in opening the case to the jury, can only state all that 
it is proposed or intended to prove In the case, so that the jury may see if there is any 
discrepancy between the opening statements of Counsel and the evidence afterwards 
adduced in support of them and that it is wholly improper for Counsel for the prosecu- 
tion to open any matter to the jury in respect whereof no evidence is intended to be or 
can be adduced at the trial. (Per Chose. J.). So far as criminal cases are concerned, 
the opening for the prosecution ought always to be confined to matters which are 
necessary to enable the jury to follow the evidence when it is brought before them. 
This is not the stage of a case at which doubtful questions of admissibility should be 
either raised or decided. The opening speech of the Counsel for the prosecution does not 
afford a proper occasion for the determining of such questions (per Rankin, .CJ ).— 
Padam Prosed. 50 CL J, 106, 33 C.W.N. 1121, 30 Cr.LJ. 993, 119 I.C. 193, 1929 Cr.C 
228, A I.R. 1929 Cal. 617 (F B ). 

When the prosecution proposes to examine new witnesses, the prosecuting Counsel 
should always mention in his opening address the names of the new witnesses and the 
purpose for which they are being called, and the Court should always insist upon this 
being done—Dhondiba, 36 Cr.L.J. 344, 153 I.C. 278, 36 Bom L R. 950, A.I R. 1934 Bora. 
487, 1934 Cr.C. 1413. See aUo Nicmor, in Note 893 and Kusu/ Afi'a v. Emp., in 
Note 915 (18). 

893. Examination of witnesses: — ^The prosecutor is bound to call all the 
witnesses who prove their cormection with the transaction in question, and who also 
must be able to give important information- If such witnesses are not produced without 
sufficient reason being ^own, the Court may properly draw an inference adverse to the 
prosecution — Dhurtno, 8 Cal. 121 (125); Muhammad Yunus, 50 Cal. 318 (326)5 Nayan 
Mandd, 34 C.\V.N. 170 (173), Al.R. 1930 Cal 134; Nababali. 34 C.WN. 1151 (1153), 
32 CrLJ. 228; Tulla. 7 All. 904; Brahamadeo. 1 PL.T. 161, 21 Cr.LJ. 33, 54 IC. 241; 
Jumo, 3 S L.R. 200, 11 Cr.L.J. 410 The duty of the prosecution is not to secure a 
conviction but to assist the Court in arriving at the truth, and for that purpose to 
place before the Court all the material evidence at its disposal— Fa/e/i Chand. 44 Cal. 
477, 21 C.W.N. 33 (F.B.); Amrita Lot, 42 Cab 967. The purpose of a criminal trial 
is not to support, at all costs, a theory, but to investigate the offence and to determme 
the guilt or innocence oI the accused, and the duty of the Public Prosecutor is to 
represent not the police but the Crown, and this duty should be discharged by him 
fairly and fearlessly and with a full sense of the responsibility that attaches to his 
position. The guilt or innocence of the accused is to be determmed by the tribunals 
appointed by law and not according to the tastes of any one else — Pam Pan/an. 42 
Ceil. 422. 19 C.W.N. 28, 16 Cr.LJ. 170, 27 I C. 554, AIR. 1915 Cal. 545. The 
prosecutor Is not free to choose how much evidence he will bring before the Court; 
he is bound to produce all the evidence in Ms power directly bearing upon the charge. 
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It is his duly to call all svitnesses uho can throw any light on the case, whether they 
support the prosecution theory or the defence theory — Brahamadeo, 1 P L T 161, 54 I C. 
241, 21 Cr.L.J. 33? Dliunm. 8 Cal. 221 (124); Kunja. 8 Pal. 289, 1929 CrC 62. 10 
r.L.T. 549, 116 IC. 770, AI.R. 1929 Pat 275, 30 CrL.J 675; Malliura, 8 Pat 625, 
1929 CrC. 155, AI.R 1929 Pat 343. 10 P.L.T. 177, 30 CrLJ. 1136, 120 IC. 37. 
AH the persons alleged or known to ha\e knowledge of the facts ought to be 
brought before the Court and examined. The fact that certain wtnesses were 
examined by the committing Magistrate against the express desire of the police-officer 
conducting the prosecution is not a ground for not calling them — Ram Sahai, 10 Cal. 
1070 (1072). All the witnesses who were present at the scene of the crime must be 
called by the prosecution even if they give contradictory* versions, so that the jury may 
draw their own conclusions from their depositions — Dbamha, Ratanlal 581; and it is 
rot a sufficient reason not to call such a witness, simply because the opinion he has 
formed draws an unconscious bias on his part — 9 C.W.N. 438. The prosecutor 
should not refuse to call and examine any xntnesses for the prosecution merely because 
his erddence may in some respects be fatvurable to the defence— Dtfrga. 16 AU. 84 (F.B.). 

It is the duty of the prosecution to examine important witnesses who are personally 
eye-witnesses of the occurrence, and the failure of the Public Prosecutor to do so requires 
explanation — KtihxcaT Cope, 1 P.L.T. 491, 21 CrLJ. 743, 58 IC. 247, In a capital 
case, he should place before the Court the testimony of all the available eye-witnesses — 
Ram Ranjart, 42 Cal. 423. 19 CWJ4. 28. All Important eye-witnesses of the scene of 
occurrence should be e.xamlned by the prosecution as to the several facts known to them 
which are relevant to the case, though other witnesses might have spoken to the same 
facts. AfereJy tendering them for croM-examintfliim without examining them, is a practice 
which should not be encouraged— IVer<r Karavon. 53 Mad. 69, 30 L.1V. 701, 1929 
CrC. 685 ( 689). When witnesses, who are Independent and are named in the first 
information report, are not called by the prosecution, the Court is justified in assuming 
that their evidence would not have supported the prosecution— C/mfam v. Emp , 
39 Cf.L J. 7, 171 I.C. 906, 10 R L. 247. 40 P.L.R. 17. But see Cirisk Chandra Nemdas. 
irfra, I 

Although it may be in many eases unsafe to expose the source from which informa- 
tion is obtained by the police, still when the evidence of a witness supplying such 
infomation Is xdtal, # g . on the question of identity, such w-jtness must be called, and 
oimssion to do so will lead to an inference adverse to the prosecution — AfoWa Khan, 
37 C.W.N. 1061 (1064). 

But the prosecution is not bound to call any particular witness, when there is 
reasonable ground for believing that he will not. if called, speak the truth, or to call any 
witness whom he bel’cs'cs to be false or whose ex'idenw is unnecessary for the trial — 
Ramjit. 2 Pat. 309 (315), 74 I.C. 705. AI.R. 1923 Pat 413. 24 Cr.LJ. 801? Reed. 69 
rC. 630. A r.R. 1922 Cal. 461. 23 CrLJ 742. 49 Cal. 277? Muhammad Kmius. 50 CaL 
318? Dhunna. 8 Cal. 121 (125); Diirga. 16 AH 84? Balaram, 71 1C. 685, A.I.R. 1922 
Cal. 382. 24 CrLJ. 221, 49 Cal 358 (367)? Sanfen. 14 AIL 521; A'oimi. 1916 P.R. 12; 
Doratsami, 45 MLJ. 846; Malhura, 8 Pat. 625, 1929 Cr.C. 155; Rayan Martdal, 34 
CW.N. 170 (171). If the Police or Ihibtic Prosecutor is of opinion that a witness is 
likely to give false testimony or that Ws ex-idence is unnecessary, he is justified In not 
sending up or prcducini; that witness, but his absence at the trial ought not to be a 
reason (or disbelieving the other prosecution witnesses if they are otherwise worthy of 
credit— Pam/iV. 2 Pat. 309 (314, 315), 24 CrXJ. 801. 74 I.C. 703. A.I.R 1923 Pat. 413. 

IVTien the prosecution hax'e produced efficient evidenre and the best evidence 
it is not always incumbent on them to produce all possffile ex-idence on the less 
imoortant facts — I'nsw/ Afio x*. Emp. AI.R 1938 PaL 577 ( 531), 40 Cf.LJ. 147, 178 
I.C 934. 20 P.LT. 51. 5 B R. IK. 1938 P.WJ4. 727, 

Before the prosecution launches any case, they ought to be satisfied of the truth 
of the case which they are going to place before the Court, Consequently, it is absurd 
to expect the prosecution to call witnesses who will speak against that case. If the 
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prosecution find that a number of those arc present wUl not support the prosecution 
case, they must make up their minds whether they are truthful witnesses or not. If 
they come to the conclusion that they are truthful witnesses, they ought to withdraw 
the prosecution forthwith. If, on the other hand, they come to the conclusion that they 
are not truthful witnesses, there is no obligation for the prosecution to call them. Practi- 
cally speaking, therefore, the prosecution ou^t to call those w-itnesses who, they think, 
will support the prosecution case and no others. If the witnesses who are prepared to 
speak against that case arc respectable witness^ who ought to be beUeved, then the 
prosecution ought to withdraw the case. It is quite useless to pursue a case and then 
call a whole series of witnesses %vho are going to speak against it. On the other hand, 
if the defence comes to the conclusion that the witnesses are witnesses of truth who 
ought to have been called, then it.is the duty of the defence to call them— BAufiiw 
Bejoy, 37 aiVN. 1098 (1100). See also Upa M’a v. Emp. 37 Cr.L.J. 234, 160 IC. 
113, A.I.R. 1935 Rang 506, 1935 Cr.C. 1303, 8 R R. 341. Speaking generally, it 
cannot be laid down that a prosecution must call witnesses irrespective of considerations 
of number and reliability, or that a prosecution ought to discharge the functions both 
of prosecution and defence. If it does so, confusion is very apt to result, and never 
is it more likely to result than if the prosecution calls witnesses and then proceeds 
almost automatically to discredit them by cross-examination. Witnesses essential to the 
unfolding of the narrative on which the prosecution is based, must, of course, be called 
by the prosecution, whether in the result the effect of their testimony is for or against 
the case for the prosecution — Stephen Seneviratve, 37 Cr.LJ. 963, A.I.R. 1936 PC. 
289 (300), 41 C.W.N 65, 164 I.C. 545, 9 RP.C 83, 44 M.t.W. 661, 1936 Cr.C. 900, 
1936 M.WN. 340, 39 BomL.R. 1 (P.C.). Their Lordships of the Ptivy Council, 
observing that no rule can be laid down to fetter the discretion of the prosecution to 
call witnesses which is dependent on the particular circumstance of each case, go on 
to say that they do not in general approve of the idea that a prosecution must call 
witnesses Irrespective of considerations of number and of reliability, but that witnesses 
essential to the unfolding of a narrative on whlth the prosecution is based must of 
course be called by the prosecution whether in the result the effect of their testimony 
is for or against the case for the prosecution — WMAfoicondos v. Emp , 40 Cr.Lj. 393 
4396), 180 I.C. 602, A.I.R. 1939 Nag. 13. 1938 N.LJ. 434, I.LR. 1939 Nag 109, II 
R.N. 377, The prosecution is not bound to call any particular Tfitness or witness 
when there is reasonable ground for the Public Prosecutor to come to the conclusion 
and believe that such witness or witnesses, if called, will not speak the truth; nor is it 
incumbent on the prosecution to call any witness when the Public Prosecutor believes 
that the evidence of such person is wholly unnecessary for the trial — BTinckipada 
Dafadar v. Emp, 39 Cr.Lj. 964. 177 IC. 929, A.I.R. 1938 Cal. 625, 67 CL.J. 45, 
ll R.C. 296 It is not the duty of the prosecution to call as witnesses every one whose 
statements have been taken by the police but only to call such people as may be likely 
to give truthful and reliable eviderwe with regard to the matter In question — Nga Kyoto 
Hla v. The King. 39 Cr.Lj. 248 (250), 173 I C. 94, A.IR. 1938 Rang. 45, 10 RP. 
306. But it is the duly of a PubKc Prosecutor to conduct the case for the Crown 
fairly; his object should be, not to obtain an unrighteous conviction, but, as representing 
the Crown, to see that justice is vindicated; and in exercising his discretion as to the 
witnesses whom he should or should not call, he should bear that in mind. It is his 
bounden duty to place before the Court for the adjudication of the Court, all the 
eindence against all the accused persons. IVhere he asks the permisrion of the Court 
not to call the principal witness against the accused on the ground that he does not 
believe the Tfilness’s evidence, he constitutes him^U the Judge of the case, that is, 
coming to a conclusion in regard to the guilt or innocence of the accused It is for 
the Judge, and not for the Public Prosecutor, to decide whether the evidence should be 
believed or not and it is therefore essential that the Public Prosecutor should place the 
whole of the evidence before the Court — Nga Sar Kee v The King, 41 Cr.Lj. 153 
(155), 185 I.C. 303, A.I.R. 1939 Rang. 39a There is no duly upon those who are 
charged with the preparation of a prosecution case to produce in Court every person 
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examined by the police But in a murder Case where a witness has given evidence which 
supports a pica of alibi taken by one of those who haxx been charged with the murder, 
the witness ought beyond all doubt to be produced In no circumstances should the fact 
of his statement be withheld from the Court. The prosecution authorities have no right 
to take it upon themselves to dedde whether a witness who gives vital evidence of this 
sort is or is not a reahable witness. That is the function of the Court which the 
provsaition has no right to usurp — Afcn Singh. 57 All. 2G7 (275), A.I.R 1934 All. 
90S. 36 Cf.L.J. 152, 152 I.C. 741, 1934 A-LR. 1033, 1934 Cr.C. :!67, 21 A.ICrR. 212, 
4 A.W.R. (H C.) 5. See also Note 915 (25). 

The mere fact that certain persons are mentioned in the first information report as 
being witnesses of the occurrence does not in itself make it necessary for the prosecution 
to call any of them, if the prosecution comes to the conclurion that they are not 
really eye-witnesses and cannot give reles-ant evidence — Gtr«s/j Chandra Namadas, 58 
Cal. 1335. 1932 Cr.C. 103 (104), AIR. 1932 Cal 118, 135 I.d 443, 33 Cr.L.J. 135. 
But see Gulam Rasul v. Emp , supra. 

There may be some doubt as to the duty of the Public Prosecutor, but there is a 
duty cast upon the Court to arrive at the (ruth by alt lawful means and one of such 
is the examination of witnesses of Us own accord when for certain obvious reasons 
neither party is prepared to cal! witnesses who are known to be In a position to speak 
to important relevant facts. IVTien the trial Court fails to do this, the Appellate 
Court should avail itself of the power conferred by sec, 428, Cr. P. Code— Donald 
Duem. 40 Cr.L.J. 35 (36). 178 IC 341, 1938 MWN. 817, 48 M.L.W. 363. AIR. 
1938 Mad. 900? Nga Kan Chat v. Emp.. 38 Cr.LJ 1040, 171 I.C. 129. A.IR. 1937 
Rang. 139, 10 R.R. 133. But see Hart La!. Infra and Ibrahim v. Emp , A I.R. 1935 
Pat. 95 (96), 153 I.C. 466. 1935 Cr.C 208, 36 Cr.LJ 348, where it has beerr laid 
down that the Public Prosecutor Is not obliged to examine persons as prosecution 
witnesses, if he has reason to believe that they would not support the prosecution case. 
Nor is the Court bound to examine any person as a Court witness, unless, the evidence 
of such person appears to be essential to the just decision of the case. It would, 
however, be wholly inappropnate to take these observations as laying down a general 
proposition with regard to the effect of, and the inference to be drawn or not to be 
drawn from the absence of relevant witnesses from the witness-box. That is a matter 
to be considered with reference to the circumstances of each particular case and the 
facts which the witness, if called, would have been required to proves and the jury 
should be adeed to consider it in the light of those circumstances and those facts — 
Yusuf Mia V. EmP. 40 Cr.L.J. 147 (148), 178 I.C. 934, AI.R. 1938 Pat. 579, 1938 
P.W.N. 727, SDR. 185, 20 P.L.T. 51. See also Bankey Singh v. Dasralh Pandey, 
1938 P.1V.N. 681, which rras a case instituted on a petition of complamt. 

All the witnesses sent up by the committing Magistrate must be examined, and the 
Sesaons Judge is not competent to ;ridc and choose among them. It is the duty of the 
Court to exanune all such witnesses unless it has good and sufficient reason, on the 
representation of the Public Prosecutor or otherwise, to believe that the witnesses came 
to the Court house with a pre-detemuned intention of giving false evidence — Bankkandi, 
IS AH 6. The prosecution Is not bound to put in a witness who was examined before 
the committing Magistrate, when there is reason to belic\-e that such witness is un- 
reliable. The only duty of the prosecution In such a case is to have in attendance every 
witness examined before the committing Magistrate, so that the witness may be cross- 
examined or not by the defence counsel as he chooses— Sfon/en. 14 All 521 1 A'ofi- 
prosonno. 14 Cal 245. If some of the prosecution witnesses examined before the com- 
mitting Magistrate are not examined before the Sessions Judge by the Public Prosecutor 

still the accused is entitled to har-e them put into the box for cross-eramination 

Nagendia. 27 C\V,N. 820. 38 CLJ. 203s Nayan ii/c«<foI, 34 CWJ^. 170 (171) 3 ) 
Cr.L.J. 918. 125 IC. 746. A.IR. 1930 Cal 134, 1930 CrC 134? See also Mm-jang 
11 Bom L.R. 1162, 10 Cr.LJ 538 (539), 4 I C. 273. ^''hen a witness has been examined 
as a witness in the committal Court It is not the duty of the Public Prosecutor to 
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call him unless it is thought that he can give material information in connexion with 
the offence charged: nor is it his duty to tender him for cross-examination. If what 
the Judge says to the Public Prosecutor is in the nature of advice as to how the latter 
should exercise his discretion, no exception can be taken to it; but if the Judge goes 
further and instructs the Public Prosecutor not to call witness, this is going too far— 
Brahmaya v. The King, 40 CrL.J. 265, 179 LC. 783, A I.R. 1938 Rang. 442 (444), follow- 
ing Nga Aung Gyt v. Emp., 14 Rang. 45. When the committal proceedings are finished 
and it is perfectly plain that certmn vntnesses, who had been cited as prosecution 
witnesses and are related to the accused, are going to tell a story quite different from 
the case put forward by the Crowm, the Public Prosecutor should refuse to call them 
at the Sessions trial — Ba V v. Emp., 39 Cr,L.J. 217 (218), 172 I.C. 926, A.I.R. 
1937 Rang. 429, 10 RR, 289. When Ae Public Prosecutor does not call a witness 
examined before the committing Magistrate, on the ground that he will not speak the 
truth, he should explain to the Court that this is the reason, and should tender him 
for cross-examinatiorL In the absence ol any such explanation or other reasonable 
grounds apparent on the face of the proceedings, inference unfavourable to the prosecution 
will be drarvn from the non-production of the siilness — Tulla, 7 All. 904. • 

The witnesses must be orally examined in Court before the jury; it would be a 
faulty procedure to dispense with their examination and to read over to the jury the 
recorded statement of the evidence given by them at a previous hearing of the case. 
If such a procedure is adopted, the jury would have no opportunity of gauring the value 
of the testimony of each individual witness by his general demeanour, A witness may 
show a suspicious hesitancy in answering certain questions put by the counsel for the 
prosecution or he may show an equally suspicious excess of real. But Judge and jury 
are undoubtedly influenced to a considerable extent by the manner in which a witness 
gives hts evidence-in-chief; and moreover the demeanour of a witness during the 
examination-ln-chicf may be of the greatest help to the counsel for the defence in his 
cross-examination. All these advantages would be lost if a mere record of the evidence 
is read over, instead of examining the witness— i-yme, 4 Lah 382 (386). And so in an 
English case, Sir John Colendge has made the following remarks on the impropriety of 
reading over at the retrial of a case the Judge's note of the evidence given by the 
witnesses at the previous trial, instead o! examining them fully "Those of their 
Lordships who have been used, on motion for new trials, to hear the Judge’s note of 
the evidence read, probably know well by expenence how difficult it is to sustain the 
attention or collect the value of particular parts when that evidence is long . . . 
this is not at all. The roost careful note must often fail to convey the evidence fully m 
seme of its most important elements, those for which the open and oral examination 
of the witness in the presence of the prisoner. Judge, and jury is so justly prised It 
cannot give the look or manner of the witness; his hesitation, his doubts, his variations 
of language, his confidence of precipitancy, his calmness or consideration; it cannot give 
the manner of the prisoner, when that has been important, upon the statement of 

anything of particular moment It is in short the dead body of the evidence 

without its spirit which is supplied when given openly and orally by the ear and eye 
of those who receive it" — Attorney-General v. Betrand, (1867) 36 LJ P.CC. 51 (57), 
L.R. 1 P.C. 520 (535). 

If the Crown has not called a witness as a Crown witness, and if the Sessions 
Judge thinks that he is a material witness, it is open to him either to draw an adverse 
inference against the Crown in not calling the witness or to examine him as a Court 
witness. But he cannot compel the Crown either to examine him as a Crown witness 
or to tender him for cross-examination — Dtdo, 36 CrI..J. 869, 155 IC. 1114, A.IR. 
1935 Sind 60. See also Hpa Wa v. Emp.. 37 Cr.LJ. 234, 160 I.C 113, A.IR. 1935 
Rang. 506. 1935 Cr.C. 1303, 8 R.R. 341. 

It is true that it is the duty of the prosecution to produce before the Court all 
cye-witnesscs of the occurrence, but if the Government Pleader takes upon himself the 
responsibility of not producing certain eye-vntnes»s, then it is not the duty of the 
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Appellate Court to fill up the gap in the prosecution evidence by summoning that 
\rilncss-Hori Lai. 35 Cf.UJ. 814 (816). 153 IC 753, 1935 OW.N. 592 But sec 
DenaU Dixen, supra 

There is no rule that every cyc-\^itness ought to be called by tlic prosecution No 
doubt the duty of the prosecution is not to endeatour to obtain a conv.ction at any 
cost, but to see that the facts are fairlj presented before the Court. But piima facie it 
ic for the prosecution to call such vkitnesses as they think will establish their case. No 
doubt if the Pubblic Prosecutor k-nows of a witness who favours the accused, it is his 
duty athcr to call the witness himself or to sec that the defence is supplied with the 
name of the witness and given an opportunity of calbng him— PosKdeo, A I R 1932 
Bom. 279 (232), 56 Bom. 434, 34 Bom.LR. 571, 1932 Cr.C. 391, 138 IC. 503, 33 
Cr.LJ. 613. 

Furf/icr evidence thiowini doubt on the fnoscailion story : — It is possible that 
at some stage of the case, the prosecution may hate come to know of some further 
evidence which may possibly throw doubt on tlie prosecution story which had been 
put forward as a result of the inquiry made by the investigating officer. When such 
a situation arises, the most vital question for consideration is as to what is the duty 
of the prosecution? The proper and fair course is to place the fresh evidence or 
' information before the Court which has to adjudicate the question of guilt or innocence 
cf the accused persons. It is a weU established rule of law that it is the bounden duty 
of the prosecution to place before the trial Court all evidence relating to the case 
which is at its disposal and then invite a judtaal decision. Prosecution takes a grave 
risk if it takes upon itself the duty of withholding evidence relating to the crime. 
It is not the function of the prosecution to decide which portion of (he evidence is 
true and which portion is false. This does not mean that where conflicting evidence 
is produced during an enquiry the prosecution cannot elect to rely on the statements 
of one set. That power is undoubtedly there. But the duty of the prosecution U 
that the trial Judge must be informed about the opposite version and then it will be 
for the /udge to deaefe whether he shouW hear the evidence or not. In other words, 
it is the duty of the prosecution to let the Judge know of the entire evidence at its 
disposal— AWuf Swbhan v. AI.R. 1940 All. 46 (52), 1939 A.L.J. 966, 41 Cr.LJ. 
258, 186 I.C. 192, 1939 A W.R. (H C ) 768, 1939 A.Cr.C. 182. 

Change of Judge: — A Sessions Judge is not competent to proceed with a 
Sessions tn^ from the point where lus predecessor has left it and the consent of the 
accused makes no difference. On a change of the Judge, the trial must begin de novo — 
Dutga Charan. 8 CL.J. 59. During a Sessions trial m the High Court a jury was 
sworn and the Ccjnsel for the Crown had started opening his case when the Judge was 
taken ill and was succeeded by another Judge under the directions of the Chief Justice. 
On an objection being taken that the Court, as constituted by the new Judge and a Jury 
which had been sworn in the presaice of his predecessor, had no junsdiction to try the 
case; held that the Ckiurt, as constituted, had sudi jurisdiction and that the mere fact 
tliat the swearing in of the jury and reading out of the charges to the jury took place 
before another Judge, would at most amount to an irregularity under sec. 537, Cr. P. C, 
which covers the case of an error, omission or irregularity in the proceedmgs before or 
during trial or in any inquiry or other proceedings under this Code — Dorabji, 28 Cr.L.J. 
402. 101 IC 178, 29 BomLR, 204, A.IJL 1927 Bom. 161. 

^NTiere a Judge is succeeded by another, and the latter decides to hold the trial de 
novo, he must exanune the witnesses orally again If the witnesses' depositions in the 
previous trial are merely exhibited in the second trial, without actually e.’camining them 
dc novo, the procedure is illegalj even the fact that the accused consented to such 
course in order to save cross-examination will not cure the illegality— [/mar Hajte, 49 
Mad. 117. 

Defence case: — ^The prosecution must pve positive evidence of the guilt of 
the accused and cannot depend upon the weakness of his adversary’s case. The Court 
h concerned not so much with the truth or otherwise of the theory suggested by the 



eSo THE CODE OF CRIMINAL PROCEDURE [Chap. XXlii. 

accused as ^vith the case for the prosecution The proof of the case against the prisoners 
must depend for its support not upon the absence or weakness of explanation on their 
part, but upon the positive and affirmative evidence of their guilt that is given by the 
Crown — Mamjru, 51 Cal. 418 (425, 426). 

Witnesses not examined before the Committing Magistrate: — The 

prosecution cannot demand, as of right, that any witness not examined in the preliminary 
inquiry sliould be called and examined at the trial But the Court, if it considers 
necessary, may call and examine him — Heyjield, 14 All. 212, 1892 A.W.N. 63. But the 
mere fact that a witness has not been examined before the committing Magistrate, is 
no ground for refusing to take the evidence of such witness, if he is a relevant witness 
There is nothing in the Code which restricts the examination at the trial only to the 
witnesses examined before the committing Magistrate. But the prosecutor should, as 
a matter of justice and fairness to the accused, state in his opening address the name of 
such witness — Khan Muhammad, 1889 P.R. 1; Dhondtba, 36 Cr.LJ. 344, 153 I.C. 
278, 3S BomL,R. 950, AIR. 1934 Bom. 487. 1934 Cr.C. 1413; Muhammad Panah, 
33 Cr.LJ. 1170 (1173), 150 I.C. 917, 1934 Cr.C. 732. A.IR. 1934 Sind 78. The general 
effect of a consideration of relevant sections of the Code of Criminal Procedure is that 
the prosecutor is at liberty to examine witnesses in the Sessions Court which he has not 
produced in the Court of the Committing Magistrate, but that only those witnesses so 
examined in the Committing Magistrate's Court can be bound down to attend in the 
Sessions Court. The prosecution in the Sessions Court, if the witnesses are not examined 
in the Court of the Committing Magistrate, has to depend upon such witnesses being 
willing to give evidence without being bound down to appear, or upon being able to 
persuade the Court to act under sec 540, Cr. P. C., and summon such a witness In 
accordance with the practice in the English Courts, a summary of the evidence proposed 
to be called should be given to the Sessions Q>urt and the accused before trial, if a 
witness has not been called in the Comnutting Magistrate’s Court. There is no provision 
in the Cr. P. C., making this course compulsory, but, in fairness to the accused, it should 
be followed— Niofflof, 37 CrL.J. 742 (745. 746), 162 I.C. 976, A.I.R. 1936 Lah 533, 
17 Lah 176, 38 PiR 421, 1936 Cr.C. 568 (F.B.). 

If the Public Prosecutor produces a new witness at the Sessions trial, and if he is 
not allowed to examine him as his own witness, then it would be the duty of the Court 
to examine him as a Court witness. If this were done, then an opportunity of cross- 
examining must be allowed both to the Prosecutor and to the accused. It will be 
therefore rather to the advantage of the prosecution that such a witness be examined as 
a Court witness and to the advantage of the accused that he should be examined in the 
ordinary way as a witness for the prosecution— A/wAommsd Panah, supra. 

894. Cross-examination: — As a rule, the cross-examination of a witness 
should take place after his examination-in-chief, and cannot be postponed There is no 
provirion of law which authorises the Judge to allow all the prosecution witnesses to be 
evamined at once, and to permit the cross-examination to be reserved for a subsequent 
date — Gothuri Venkatappa, 2 Wdr 381. But though the accused is not entitled to such 
postponement as of nght, still there is no reason why the Sessions Judge should refuse 
an application for such postponement where the application was a reasonable one under 
the circumstances of the case — Sadasiv, 41 CaL 2^, 15 CrLJ. 595. 

A Sessions Judge is not justified in stopping the cross-examination and turning the 
witness out of Court because he is of oinnion that the witness is not speaking the truth 
— AfcIiorbiiH, 1900 A.\V.N. 149. 

A Judge is and always must be in control of the proceedings in his Court. On 
the other hand, the right of cross-cxatmnatkm must be carefully guarded, and it must 
be remembered that it may be necessary for an advocate to approach delicately and 
with caution the point upon whidt he is seeking to obtain admissions. It may be 
important that a witness whom he does net consider truthful should not be put on 
his guard by immediate presentation of the case set up by the opporing side. If 
questions are couched in too blunt a form he may readily deny them. Hence considerable 



Sec. 287.1 


THE CODE OF CRIMINAL PROCEDURE 


$91 


latitude is desirable since the admisaons sought to be elicited may only be forthcoming 
Trhen the witness, if he is concealing something, is thrown off his guard : and there 
are cases in which it is necessary to drop a particular issue in the course of cross- 
examination and to return to it again discreetly at a later stage On the other hand 
the length of cross-examination is by no means the criterion of its excellence, and it 
IS lamentably true that lack of skill in advocacy often leads to a failure to appreciate 
this fact, ^\^len irrelevant topics are pursued at great length, and persistence is shown 
in going over the same ground again and again in the hope of making the witness appear 
discrepant, some limit must be placed upon ihe latitude given. Continued irrelevanaes 
and repetitions are not to be endured indefinitely. If after several warnings an advocate 
persists m abusing his position in this way, he may be directed to resume his seat, 
but only when the .Judge has enquired what are the material matters on which he still 
desires to cross-c.xaroine and is satisfied that no satisfactoiy* reply has been forthcoming 
from the advocate and that no legiUmate questions by him have been shut out. In 
any case the Judge should make a note of the submission of any advocate as to further 
questions which he desires to put or as to any specific question which has been 
disallowed — Bmhmaya v. The King, A.I.R. 1938 Rang. 442 (444), 4D CrL.J. 265, 
179 I C 783. -IVhile it is the duty of every Court to keep the cross-examination of 
a witness iiVithin legitimate bohnds it must be careful, in the discharge of that duty, 
rot to exercise too effective a control so as to unduly curtail legitimate cross-examination. 
Too much interference by the presiding Judge in the course ot the cross-examination 
of witnesses by the Counsel for the accused has, more often than not, the result of 
robbing the cross-examination of its efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding Judge — SaJay Ram v Emp , 38 Cr.LJ. 
416 (418), 167 I.C 515, AIR 1937 AIL 171, 1937 A L R 201, 9 R A 550 

For procedure of trial in cross-cases see Notes m para 830A. 

287. The examination of the accused duly recorded by or 
EraminaUon ol accused ‘f’' coniiiiKting: Magistrate shaii be 

before Magistrate to be tendered by the prosecutor and read as 
evidence. evidence. 

895. “The examination of the accused" • — This section contemplates an examina- 
tion of the accused, although sea 209 does not make it imperative on the committing 
Magistrate to examine the accused — Stia, Ratanlal 100 (lOl). The examination of the 
accused recorded by the Magistrate should be put in as part of the case for the prosecu- 
tion, before the accused is called on to enter on his defence — Anonymous, 2 IVeir 361} 
Cal. G R. &C. O; p 23. 

If the conviction is to be based solely on a statement of the accused, it is fair 
that the statement should be taken in its entirety, unless there is good reason to the 
contraTy—Kamakka. 12 Cr LJ. 142, 9 J.C 790. 2 M WJM. 199, 9 MLT. 316 

^\^le^e the prisoner had made two statements before the Magistrate, the one 
amounting to a confession of the guilt, and the other to a denial thereof, the trial Court 
ought to conader both the statements and their relali\-e credibility — Soobjan, 10 BLR. 
332; Mahabii, 18 All 78 If in an examination of the accused some objectionable 
questions have been asked by the comrraltmg Magistrate, such questions and the answers 
thereto must be omitted, but the whole examination should not be excluded from 
evidence — Khitditam, 9 C.LJ 55, SIC. 625. Wliere the accused was e.xamined about 
a confession which ivas not admissible in evidence, the questions and answers to them 
could not be said to be 'duly recorded’ as the questions were not such as were allowed 
by the law- to be put; and the answers to these questions were not admissible m esndence 
against the accused— Gawwg Gye, 4 L.B R 244, 8 Cri J. 62. 

This sccltoa permits a previous statement of the arcu'ed to be read as a part of 
the case for the prosecution only so far as such statement refers to the offence (ir. the 
present offence) for which the accused is being tried, and not so far as it relates to a 



&52 


THE CODE OF CRIMINAL PROCEDURE [Cilu*. XXllL 


previous conrietion. The portion as to presnous con«cUon cannot be read out to the 
jury or assessors under sec. 310 until they have given thdr vercLct or opinion — Tala 
Ahir, 5 P.L.J. 705, 22 Cr.LJ. 219, 60 LC. 331. See also Chous Baksk Muhammad 
Amin V. Emp., in Note 945. 

The examination of the accused before the committing Magistrate must be given in 
evidence at the trial It is not optional with the prosecution to put in such statement 
Or not If it is not tendered by the prosecution, the Judge is bound to call for it— Rama 
Tevan, 15 Mad. 352; Ameer Chand. 13 W.R. 63. 

The accused, when asl:ed by the comnutting Magistrate, if he wished to make any 
Etatement, said that he did not The following day he made a statement to the Superin- 
tc-ndent of the District Jail and asked that it might be placed on the reord. The 
Superintendent forwarded the statement to the Magistrate who examined the accused 
>ith reference to the statement and filed it with the case at the request of the accused. 

Held that the statement was admissible in esidence under this section Chidambaram, 

22 Mad. 3 (15). 

“Committing Magistrate '' : — ^The jJirase ‘comnitting Magistrate* in secs. 287 and 288 
is merely a compendious way of referring to the Ma^strate or Magistrates who held the 
Pieliminary inquiry on which the committal was made. l\'here a suborc^nate Magistrate 
inquired into a case and discharged the accused, and the District Magistrate acting under 
See. 436 (now 437) committed the accused for trial, the examination recorded by the 
Subordinate Magistrate would be the exanunation recorded by the ‘committing Magis- 
trate’ within the meaning of this section— Malinga, 31 Mad. 40, 7 Cr-Lj, 29, TVhere 
the Magistrate, who recorded the statement of the accused, was subsequently transferred 
and the case was eventually committed to the Court of Sessions by his successor; held 
that the statement was nghtly admitted in evidence under this section in siew of 
tec. 350, Cr. P. Coic—Chulam, 7 Lah. 70. 

• Read as evidence IVhcrc in the Committing Magistrate’s Court the accused made 
admission, it is evidence under this section— Afosjlief' Dome v. Emp, A.I.R. 1940 Pat 
14 (15), 40 Cr L.J. 833, 183 I.C. 660, 1939 P.WJI. 627. 

288. The evidence of a witness duly recorded in the 
Evidtnee Eiven at pre- Presence of the accused tinder Chapter 
liminary inquiry admis- XVIII may, in the discretion of the pre- 
siding Judge, if such witness is produced 
and examined, be treated as evidence in the case for all purposes 
subject to the provisions of the Indian Evidence Act, 1872. 

895A. Change: — The word ‘record’ has been substituted for ‘taken' ; the words 
“under Chapter XVIII" have been substituted for the words "before the committing 
Magistrate," and the italicised words at the end of the section have been newly added, 
by section 78 of the Cr. P. C. Amendment, XVIII of 1923 "The words ‘under 
Chapter XVIII’ have been used in place of the ‘committing Magistrate’ to cover the 
case of evidence recorded by a Magistrate, other than the committing Magistrate, 
Under sec. 219 " — Report oj the Select Committee of 1916. The amendment of the 
section by substituting the words 'duly recorded in presence of the accused under 
Chapter XVIII’ for the words "duly taken in the presence of the accused before the 
committing Magistrate” is intended to cover cases where evidence may be recorded 
by the committing Magistrate but not for the purpose of commitment, as under sec 219, 
Cr. P. Code Besides, there is no special procedure laid down in Ch. XVIII for 
recording evidence; and any evidence recorded by a Magistrate before commitment, 
whether recorded with a view to commitment or in the ordinary course of trial, is 
evidence "recorded in the presence of the accused under Ch. XVJIV— Abdul Cani, 

53 Cal. 181, 42 CL.J. 205, A I.R. 1926 CaL 235, 90 I.C. 537, 26 Cr.LJ. 1577. See 
also Haiendta, in Note 896, where a contrary wew was taken. 
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896. Object and scope of section: — ^This section should be applied when 
there is reason to believe that a witness who is produced before the Court of Session 
is departing from the evidence, which he gave before the Magistrate in the preliminary 
inquiry’, and consequently it is considered desirable by the Judge to bring the whole 
statement made before the Magistrate on record as substantive evidence — Abdul Jalil, 
1930 AL.J. 1105, 32 CrLJ. 152; Malu, 2 All 646. 

This section refers only to the evidence of witnesses recorded under Chap. XVIII. 
It does not contemplate statements made by witnesses before a Police officer or to an 
investigating Magistrate — Sankappa, 31 Mad 127, 7 Cr.LJ. 325; or a statement made 
by a witness at a search — Voihat Row, 36 Mad. 159; or a statement given by a witness 
before a monigar — Alalaya, 42 M L J 278, 23 Cr L J. 262, A. I R 1922 Mad. 303. 

Evidence of approver : — IVhere a conditional pardon was tendered to an accomplice, 
and he was examined as a witness before the committing Magistrate, his deposition 
made before the Magistrate may be used as evidence against the accused, even if it is 
Titractcd at the Sessions trial — Soneju, 21 All 175; Rama Tevan, 15 Mad 352; Bhola 
Nath V. Emp. AIR. 1939 All. 567 (572), 1939 A.L.J. 785, 40 CrLJ. 856. 184 IC. 
191. ILR 1939 All. 736. See alao Faqtr Singh v. Emp., AIR 1939 Lah 429 (431), 
41 P L R. 333. The rehability of such statement is no doubt injuriously affected by 
tl.e fact of its being retracted before the Sessions Court, but it does not follow that 
it IS not entitled to any weight or credibility — Punhu, 8 S L R. 203, 16 Cr.L.J. 233. 
If the Sessions Judge is of opinion that the statement of an approver made before the 
committing Magistrate (though retracted at the trial) was a substantially truthful 
evidence and the record contains ample corroboration of almost all the facts deposed 
to by him, the Judge can regard the statement as evidence along with the evidence 
of other witnesses — Bhikatt Palt, 9 Pat 592, 32 CrLJ 66 (69), 128 I.C 114, AIR. 
1930 Pat 545, 11 P.LT 787, 1930 CrC. 1089, Ind Rul 1931 Pat 2 It is open 
to the Judge under the provisions of law to hold that the statement made by the 
approver before the Committing Magistrate is a correct statement and that It should 
be relied upoo in tpite. of the statements which the approver introduces before him in 
the Court of Session— B/iofa Nath v. Emp , supra. 

"Duly recorded i« the presence of accused” .—A statement made in the absence of 
the accused cannot be treated as evidence against him under this section — Pathana, 3 
PR. 1904; AUmuddm, 23 Cal 361; Culaba. 35 All 260, 14 CrLJ 211. So also, where 
the accused was merely allowed to be present but was not allowed to cross-examine the 
witnesses before the committing Magistrate, the evidence of such witnesses cannot be 
said to be duly taken in the presence of the accused, and cannot be treated as evidence 
under this section To allow the accused to be present merely to hear such ex parte 
statement of witnesses without allowing him to rebut the statements by cross-examination 
defeats the real ob 3 ect of the law, for it deprives the accused of any substantial benefit 
from being present — Sagal, 21 Cal 642 (665) The prosecution witnesses were examined 
by the Committing hfagistratc in a hospital where both the deceased and the accused 
were in-door patients. The accused declined to cross-examine them alleging that he 
vms not in a proper condition to do so or to follow their evidence properly. The 
prosecution witnesses were, therefore, again tendered for cross-examination when they 
all went back upon their previous slalcments and supported the defence version Held 
that the statements of the witnesses on the first day were duly recorded within the 
meaning of this section and could legally be treated as evidence m the ca<c — Muhammad 
/Isfam Khan. 28 CrL.J 33. 99 IC. 65. AIR 1926 Lah 590, 27 P.LR. 469, 9 
lahLJ. 45 

The accused was convicted m a case which was tried as a warrant case. The 
appellate Court set aside the conviction, observing that if the Magistrate wished to 
piocccd further he might commit the accused to the Court of Sessions. There’jpon the 
Magistrate, without holding any enquirv' under Chap. XVfll of- the Code, committed 
the accused to the Court of Sessions. Held that the accused would not be able to make 
use of the statements made by the prosecution witnesses at Uiat trial for all purposes 
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as he might under this section, if there had been an inquiry held according to the 
provisions of Chap XVIII— //agentfro, 33 CrL.J. 770, 139 IC. 470, 36 CW.N. 926, 
1932 Cr.C. 636, A.I.R. 1932 Cal. 683, Ind. Rul. 1932 Cal 628. But see Abdul Gant 
in Note 895A, where a contrary view was taken. 

Following Abdul Cam, supra, the Lahore High Court has very recently held that 
provided a Magistrate, in acting under sec. 347, Cr. P. C., commits the accused subject 
to the safeguards relating to the rights of the accused as provided for in secs 208, 
211, 212 and 213, Cr. P. C., any statement recorded by the Magistrate in the presence 
of the accused prior to the commitment would be the evidence of a witness duly 
recorded under Chap. XVIII, and may therefore be transferred and treated as substan- 
tive evidence in the trial before the Sesrions Court— Foaal v. EmP., A.I.R. 1940 Lah. 
389 (391), IL.R. 1940 Lah. 151. 

897. “Produced and examined^: — The evidence of witnesses given before 
the committing Magistrate may be used as evidence if the witnesses have been produced 
and exanu'ncrf at the trial; a statement made before the committing Magistrate by a 
person who has since disappeared is inadmissible in evidence, because the witness is not 
produced and exanuned before the Sessions Judge — Ajodhl, 16 N.LR 30, 21 Cr.L.J. 
486. See also ffatka Singh, 35 Cr.LJ. 349 (351), 147 I C. 234, 35 P.LR. 75, 1934 
Cr.C. 447, A.I R. 1934 Lah 212 If the witness is incapable of giving his evidence, 
his deposition before the committing Magistrate can be admitted in evidence under 
section 33 of the Indian Evidence Act-^Natha Singh, supra The witnesses who had 
given deposition before the committing Magistrate must be examined by the Judge, 
before the former deposition can be treated as evidence. The mere examination of the 
witness by the Judge as to his making the deposition before the committing Magistrate, 
is not an examination within the meaning of this section — Suhhj, 9 Mad. 83. Mere 
producing of the witnesses is not suflicient; they must be produced and examined, ie, 
examined as witnesses, and not merely eiois-exam'med or tendered for cross-examinatioo. 
Where certain prosecution witnesses who had given evidence before the committing 
Magistrate were not examined by the Sessions Judge afresh, but their depositions were 
read out to them, and the accused was allowed to cross-examine them, the procedure 
was illegal— Suhi’a, supra; Kotlaigadu, 1915 MWJ^. 544, 16 Cr.L.J. 615. If a witness 
who has given an important piece of evidence before the committing Magistrate, is not 
examined by the Sessions Judge, but is merely tendered for cross-examination, and even 
in hi5 cross-examination he is asked certain unimportant questions having no bearing 
upon the story of the offence, the Sessions Judge acts illegally in mentioning to the jury 
the statement made by that witness before the committing Magistrate, for such a 
procedure would amount to treating as evidence what has not been put on record as 
evidence— X/iodem, 57 Cal. 940, 32 CrLJ 180 (182), 128 I.C. 801. A.I.R. 1930 Cal. 
706, Ind Rul. 1931 Cal. 97, 1930 Cr.C. 1106. In this case the deposition in the 
committing Magistrate's Court was not put in under this section It was also held that 
it would have been unfair to have put it under this section in the circumstances of this 
particular case This section does not allow the use of the deposition as a substitute 
for examination at the trial. This section is not exception to sec. 286; it does not 
dispense with the examination of the witnesses directed by sec. 286 — Subba, 9 Mad. 83. 
Further, the statements made by a witness before the committing Magistrate should 
not be read out to the witness In the tnal before the defence has had an opportunity of 
cross-examining him — Narain Das, 3 Lah. 144 (154), 23 Cr.LJ. 513. 

Moreover, the deposition of the witness before the committing Magistrate can be 
used as evidence if the witness is examined at the trial as a witness. IVhere the witness 
before the committing Magistrate, being found concerned in the offence, was committed 
to take his trial along with the accused m the case, the deposition in the Magistrate s 
Court could not be treated as evidence against the accused under this section, he not 
being a tcitness in the trial — Shibdaya!. 23 P R. 1883, 

898. Retracted statement: — -WTiere the witnesses made certain statements 
implicating the accused, before the committing Magistrate, but at the trial before the 
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Sessions Judge they resiled from those statemoits and told an altogether different story, 
heJd, that the statements before the committing Magistrate ^vere not merely relevant 
for the purpose of contradicting or negating the statements made before the Court of 
Sessions under sec 155, Evudence Act, but that under sec 288 could also be treated as 
“e\-3dencc in the case,’’ t e., as evidetue of all the facts therein deposed to — 

Maruti, 46 Bom. 97, 22 Cr.L.J. 636; Afatr Zaman, 6 Lah. 299, 26 P L R. 362, 26 Cr L.J. 
1245; Ala Stnsh, 29 CrLJ 73, 106 IC. 585; Abdul Gani. S3 Cal 181, 26 CrLJ 1577; 
TulU, 47 All 276, 26 CrL.J. 450; Rakha, 6 Lah. 171. 27 CrLJ. 438; Bahadur. 88 I.C. 
7, AIR 1925 Sind 289, 19 SLR. 71, .26 CriJ 1063; Puran. A I.R. 1934 Lah. 743, 
15 Lah. 765, 149 I C. 476. 35 Cr.LJ. 1005, 1934 Cr.C. 1095; Shankar, 35 Cr.LJ 894, 
149 I.C 69. 1934 Cr.C. 673. 11 O.W.N. 636, A I R 1934 Oudh 222; Samero, 37 Cr.LJ 
1045, 164 I.C. 1036, A.l R. 1936 Sind 140 See also Ram Gobinda Ghosh v. Emp., 
39 Cr.L.J. 625. 175 I.C. 529. 10 R.C. 8(». 42 C.WN, 781, A.I.R. 1938 Cal 364; Kataxu 
Chinna Paprah. A.I.R. 1940 Mad 136 (137), 1939 M.W,N. 1134, 50 M.L.W. 742, 1939 
M Cr C. 282, 41 Cr.L.J. 323, 188 I C. 484. A certain witness made a statement before 
tile committing Magistrate, but resiled from that statement before the Sessions Judge, 
i^hereupon his statement made before the committing Magistrate was put in evidence 
under see. 288, and in order to corroborate this statement, a statement made by that 
riitness before the Police was proved and put m evidence. Held that the statement 
made before the committing Magistrate was ‘testimony’ within the meaning of sec. 157 
cf the Evidence Act, and therefore the prior statement made before the Police was 
adoussible m evidence to corroborate the statement made before the committing Magis- 
trate— A/mn Chand, 5 Lah. 324 ( 328). 25 Cr.LJ 1201. So also, a statement by a 
Witness recorded by a Magistrate under sec. 164 is admissible m evidence to corroborate 
the statement made by that witness before the committing Magistrate, from which he 
subsequently resiled in the Sessions Court — VdUah Kone, 45 Mad 766, followed in 
Manaralt, 37 CWN 1066 (1068), 58 CLJ. 60. 60 Cal 1339, 147 IC 1203. A,IR. 
1934 Ca! 124, 1934 CrC 169, 35 CrLJ 567; Mathura Tetoau, 8 Pat 625, 120 IC 
37, AI.R 1929 Pat 343, 1929 CrC 155, 30 CrC 1136, 10 PLT 177. Ind Rul. 1929 
Pat. 677. So also a statement by a witness recorded by a Magistrate under sec 512, 
Cr. P. C , may be used to corroborate his statement before the committing Magistrate 
from which he subsequently resiled m the Court of Sessions— Iof;i Rat. 37 Cr,L.J. 
235 (238), 160 IC 181, AIR 1936 Pal 11, 1936 CrC 6. 16 PLT. 730. But the 
admission of the deposition m the cortmutling Magistrate's Court in which witness 
admitted having made a certain statement when examined under sec 164, Cr P. C, 
docs not entail the admission of the statement under sec 164 as substantive evidence 
in the case It is a statement which can be used simply to contradict the witness 
and to show that the witness is unreliable with a view to taking his evidence out 
of the case which otherwise might react unfavourably upon the evidence of other 
prosecution witnesses— A'onippano, 28 CrLJ 279, 100 IC 359, AI.R 1927 Mad 1112. 
^^'he^e a Sessions Judge, being of opinion that certain prosecution witnesses had been 
gamed over by the accused, allowed their depositions given before the committing 
hfagistrate to be received in evidence, held that this section enabled the Court to treat 
such depositions as substantive evidence in the case at the tnal Such evidence may 
be used as much in favour of the defence as of the prosecution, and not merely for the 
purpose of contradicting the witnesses at the Sessions trial — Dorai Somi, 24 Mad 414, 
Gansa Oroon, 2 Pat 517, 24 CrLJ 641 See also Kotani C/imna Paptah, supra 
Depositions of witnesses taken before the comimtling Magistrate, and subsequently 
retracted before the Session Judge, may, in the discretion of the Judge, be admitted 
in evidence at the trial in the Sessions Court; and when so admitted, they are on the 
same footing as any other evidence on the ncoid—Dicarka, 28 All 383; Mamehand, 
5 Lah 321 (328), 25 CrLJ 1201; VdUak. 45 Mad. 766. 43 MLJ. 222. That is. 
the evidence recorded by the committing Magistrate, even though retracted in the 
Sessions Court, maj- be considered bs* the jurj* or by the assessors and the Judge, 
as part of the material or as substantive evidence upon which the verdict or thft 
finding has to be given — Umar, 51 P.R. 1887; Abdul Cam, S3 CaL 181, 42 C.LJ. 205, 
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A.I R. 1926 Cal. 235, 90 I.C. 537, 26 CrJuJ. 1577; Fazaruddin. 42 CL J. Ill, 26 Cr.L.J. 
1553, 90 I.C. 433. AI.R. 1926 Cal. 105? Basappa. 86 I.C 145, A.I.R. 1925 Bom. 266. 
26 Cr.L.J. 705 This course is justified when there is a close relationship between the 
witnesses and the accused — Krishna, A.IR 1935 Mad. 479 (482), 1935 M.W.N. 82, 
1934 MCrC. 378, 1935 Cr.C 742, 157 I.C 297, 36 Cr.LJ. 1107. Wliere the wife 
of the accused while deposing in the Court of Sessions resiled from her statement before 
the committing Court which was corroborated by her statement recorded under sec 164, 
Cr. P. C, the Madras High Court accepted the statement made before the committing 
Magistrate in preference to the statement before the Court of Sessions and based a 
conviction of the accused thereon — Vellaih Kone, A.I R. 1923 Mad. 20, 72 I.C. 529, 
24Cr.L.J. 417, 43MLJ. 222,45Mad 766, 16ML.W. 239, 1922 M.W.N. 505, 31 M.L.T, 
175. But there is nothing in this section which prescribes the value or uieight to be 
attached to the evidence. Whether any portion or the whole of the evidence given 
before the committing Magistrate is entitled to credit, and if so, to such a degree 
that a conviction may be based upon it wholly or in part, are very important questions 
for the jury and the assessors, but they are in no way affected by this section — 
UmQT, 51 P.R. 1887. It is a matter for the discretion of the Judge whether such 
evidence should be used in the interests of justice In many cases it would be 
extremely dangerous to rely upon such evidence where the witnesses have proved 
themselves in the Sessions Court altogether unworthy of credit— CoKsa Qraon, 2 Pat. 
517, 24 CrLJ. 641. A judgment may be based upon the deposition taken before 
the committing Magistrate, which has been retracted at the trial, when the Sessions 
Court can see special reason for believing the original statement to be true either from 
the statements of the same witnesses before itself or when that statement is to a certain 
extent corroborated by mdependent testimony If there is no such corroborative evi- 
dence, It is not proper to base a conviction solely upon the deposition given before the 
Magistrate — Jeochi, 21 All. Ill; AmanuUa, 21 W.R. 49; Jadub Das, 27 Cal, 29S (306), 4 
C.W.N. 129i Mamchand. 5 Lah. 324 (328), 25 Cr.L.J. 1201; Kangt, 10 Mad 295 (314); 
Bharmappa, 12 Mad 123; Nirmal Das, 22 All 445; Somadu, 47 Mad. 232, 25 CrLJ. 715; 
Pirthi, 37 P.R 1917. 18 Cr.L J. 703; Nga Nyein. 11 Rang 4, 1933 Cr C. 452 (454), 142 
I.C. 87, 34 Cr.L.J, 286. A I R. 1933 Rang. 57; see also Note 915 (18) ; especially when 
there is nothing on the record to show that the witnesses have in fact become hostile or 
have been won over by the accjsed— PaAo/icow. 35 CrL.J. 797 (799), 148 I.C. 937, 10 
Luck, 1, 11 O.W,N 508. 1934 Cr C 578, A.I.R 1934 Oatlh 182. A conviction based solely 
on evidence given by the witnesses before the committing Magistrate and retracted by 
them at the trial is unsustainable — Sfecr Dil, 17 P.R. 1919, 20 Cr.L.J. 792, 53 I.C. 696. 
The evidence of such a witness is not to be safely relied upon in the absence of 
corroboration— Raiorw Chinna Papiah, AhU 1940 Mad 136 (137), 1939 MWN. 1134. 
50 ML.W, 742, 1939 MCr.C. 282, 41 Cr.Lj. 323 (324), 186 I.C. 484 If it were 
permissible to convict an accused person, relying solely upon the evidence given by a 
witness before the committing Magistrate, the logical consequence would be that the 
taking of evidence before the Sessions Court might be altogether dispensed with — 
AmanuUa, 21 WR 49 Evidence given before a committing Magistrate cannot be 
effectually utilised in support of a conidction unless it is showm by other corroborative 
evidence that the evidence given before the committing Magistrate should be preferred 
to and substituted for the evidence given at the trial — Jehal Teh, 3 Pat. 781 (794), 

6 P.UT 53, 26 CrL.J. 270; L(d}i Rat. 37 CrL.J. 235 (238), 160 I C. 181. A.IR. 1936 
Pat. 11. 1936 CrC. 6, 16 P.LT. 730; Jadub Das. 27 Cal 295 (306); Bigna Kumhar. 
27 Cr.Lj. 59t. 91 IC 258, AI.R. 1926 Pat 440; Neblt Mandal, AI.R 1940 Pat. 
289 (293), 1940 P.W.N. 73. This view of law was, howe%’cr, dissented from by the 
Allahabad High Court in Raja Ram, 36 Cr.LJ. 823, 155 1C 657, AIR. 1935 All. 
691, 1935 ALJ. 668 and by the Lahore High Court in Karhijan Singh, 37 Cr.LJ. 567 
(568) . 162 I C. 379. A I R. 1935 Lah 357. 17 Lah 419, 38 P L.R. 820, 1936 Cr.C. 298, 
where it has been held that there is nothing in this section to show that there need 
be corroboration of evidence to recorded, that it has like other evidence to be examined 
with care and to be considered with aP the other surrounding circumstances and that 
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no general law can, therefore, be laid do^^l as lo this. The evidence of prosecution 
wtnesscs recorded before the committing Klagistratc and transferred to the record 
of the Sessions Court, under the provisions of this section, is on the same footing 
with all other evidence in the case for all purposes and it is not necessary that 
there should be 'corroboration of those statement otherwise’ — Parmanand v. Emp, 
A.IR. 1940 Nag. 340 (347), 1940 NLJ 459. A conviction cannot be based 
upon statements of witnesses made before tlie committing Magistrate, when they 
afterwards came fonvard before the Sessions Judge and gave only circumstantial evidence 
insuEEiaent to connert the accused with the commission of the crime — ChamiaTa, 1915 
P.W.R. 15, 16 Cr L.J. 612. A Sessions Judge does not show a proper discretion in 
allowing a statement made before the committing Magistrate by a witness to be used 
as evidence under this section, when the witness repudiates it at the Sessions and 
says that it was given under pressure from the police m the course of the investigation 
— Bhut Nath, 7 C.W.N. 345 (350). In such a case the Judge should make some inquiry 
by e-tamining the Inspector of Police regarding tlie restraint and pressure put upon 
the witness, before admitting such statement as evidence — Bairagi, 4 CW.N. 49 (55) j 
Jadub Das. 27 Cal. 295 (300). 

Where every one of the witnesses for the prosecution has been demonstrated at the 
trial to have contradicted the statement that he made before the Committing Magistrate 
it would not be safe to convict the accused — Harnam Singft v. Emp, 38 CrL.J. 765, 
169 I C 434, 10 R L. 13. 39 P.L R. 555, A I R 1937 Lah 597. 

899. “Subject to the provisions of the Evidence Act”: — ^These words 
do not mean that evidence duly taken before a Magistrate can only be utilized at a trial 
in a case where the Evidence Act specifically authonses its use. Such a construction is 
erroneous, because there are only certain sections m the Evidence Act (secs 33, 33, 145, 
155, 157) which can in any way be regarded as even remotely dealing with this subject, 
but none have any direct bearing 'Hiere is indeed in the Evidence Act nothing at all 
vhich permits or specifically provides for the use of evndence taken before a Magistrate 
as evidence at a trial What is really meant by the words is that evidence duly taken 
before a Magistrate can be used for all purposes m a trial Court so long as the evidence 
i« ‘evidence’ within the meaning of the Evidence Act, «e. if the matter contained 
therein is, according to the rules laid down m the Evidence Act, of evidential value. 
For instance, hearsay evidence taken before a Magistrate would not be capable of being 
utilized by a Sessions Judge as of evidential value at the trial These words may also 
probably mean that the evidence taken before a Magistrate can only be used at the Inal 
subject to the procedure laid down in the Evidence Act— fehal Ttli, 3 Pat. 781 (788- 
790) , 6 P.L T 53, 26 Cr L J 270; Bahadur. 19 S L R 71. 26 Cr L J 1063 

The words 'tor all purposes subject to the provisions of the Ev^dence Act’ do not 
mean that the evidence given before the committing Magistrate can be used in the 
Court of Session only for the purpose of corroboration and contradiction in accordance 
with sections 155 and 157 of the Evidence Act Such evidence may be acted upon by 
the Sessions Court precisely as it that cvndcnce has been deposed to before the Sessions 
Judge. The words merely mean that the law of evidence enacted in the Evidence Act 
must be complied with For instance, evidence which had been wrongly admitted by 
the committing Magistrate, in violation of the provns-ons of the Evndence Act, cannot be 
transferred to the file of the Sessions Judge and used at the trial The amendment is 
obviously introduced for the purpose of removing any doubts as to the nght of the 
Court to treat the evndence given before the committing Magistrate as substantiie 
evidence in the trial, when such evidence has m the discretion of the tnal Court been 
properly brought on that Court’s record — ^Awir Zaman, 6 Lah, 199, 26 P.LR 361, 

26 CrLJ. 1245; Abdul Gam. 53 Cal 181. 42 CLJ 205. 26 CrLJ. 1577; Basappa. 27 
BomLR 113, 26 CrLJ 703, 86 IC 145, AIR 1925 Bom 266; Bekcjt. 49 All. 251, 

27 Cr.LJ. 1365 (1367). The words "subject Evidence Act’’ mean nothing m.ore 
than that such statements sliould not contam matters which would be irrelevant or 
inadmissible under the Evidence Act — Behaii. supra See also Bahadur, 26 CrJ..J. 
1063, 88 1 C. 7, 19 S L R 71. A, I R 1925 Sind 28?. 
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accused as with the case for the prosecution. The proof of the case against the prisoners 
must depend for its support not upon the absence or weakness of explanation on their 
part, but upon the positive and affirmative evidence of their guilt that is given by the 
Crown — Mamjru, 51 Cal. 418 (425, 426). 

Witnesses not examined before the Committing Magistrate:— The 
prosecution cannot demand, as of right, that any witness not eramined in the preliminary 
inquiry should be called and examined at the trial. But the Court, if it considers 
necessary, may call and examine h\m~Heyfield, 14 All. 212, 1892 A.W.N. 63. But the 
mere fact that a witness has not been examined before the committing Magistrate, is 
no ground for refusing to take the evidence of such witness, if he is a relevant witness 
There is nothing in the Code which restricts the examination at the trial only to the 
witnesses examined before the committing Magistrate. But the prosecutor should, as 
a matter of justice and fairness to the accused, state in his opening address the name of 
such witness— XAan Muhammad^ 1889 P.R, 1} Dhondtba, 36 Cr.LJ. 344, 153 I.C. 
278, 36 Bom L.R. 950, A.I.R. 1934 Bom 487, 1934 Cr.C. 1413; Muhammad Panah, 
35 Cr.L.J. 1170 (1173), 150 I C 917, 1934 CrC. 732, A I.R. 1934 Sind 78. The general 
effect of a consideration of relevant sections of the Code of Criminal Procedure is that 
the prosecutor is at liberty to examine witnesses in the Sessions Court which he has not 
produced in the Court of the Committing Magistrate, but that only those witnesses so 
examined in the Committing Magistrate's Court can be bound down to attend in the 
Sessions Court. The prosecution in the Sessions Court, if the witnesses are not examined 
in the Court of the Committing Magistrate, has to depend upon such witnesses being 
willing to give evidence without being bound down to appear, or upon being able to 
persuade the Court to act under sec. 540, Cr P. C., and summon such a witness. In 
accordance with the practice in the English Courts, a summary of the evidence proposed 
to be called should be given to the Sessions Court and the accused before trial, if a 
witness has not been called in the Committing Magistrate’s Court. There is no provision 
in the Cr. P. C., making this course compulsory, but, in fairness to the accused, It should 
be followed— fViumah 37 Cr.L.J. 742 (745, 746), 162 I.C. 976, A I.R. 1936 Lah. 533, 
17 Lah 176, 38 P.L.R. 421, 1936 CrC. 568 (FB ). 

If the Public Prosecutor produces a new witness at the Sessions trial, and if he is 
not allowed to examine him as his own witness, then H would be the duty of the Court 
to exanune him as a Court witness If this were done, then an opportunity of cross- 
examining must be allowed both to the Prosecutor and to the accused. It will be 
therefore rather to the advantage of the prosecution that such a witness be examined as 
a Court witness and to the advantage of the accused that he should be examined in the 
ordinary w’ay as a witness for the prosecution — Muhammad Panah, supra 

894. Cross-examination: — As a rule, the cross-examination of a witness 
should take place after his exaraination-in-diief, and cannot be postponed There is no 
provision of law which authonses the Judge to allow all the prosecution witnesses to be 
evamined at once, and to permit the cross-examination to be reserved for a subsequent 
date — Gothuri VenkataPpa, 2 Weir 381. But though the accused is not entitled to such 
postponement as of right, still there is no reason why the Sessions Judge should refuse 
an application for such postponement where the application was a reasonable one under 
the drcumstances of the case — Sadastu, 41 CaL 299, 15 CrL.J. 596. 

A Sessions Judge is not justified in stopping the cross-e.xamination and turning the 
witness out of Court because he is of oiamon that the witness is not speaking the truth 
—Mehorban, 1900 AW.N. 149. 

A Judge is and always must be in control of the proceedings in his Court On 
the other hand, the right of cross-examination must be carefully guarded, and it roust 
be remembered that it may be necessary for an advocate to approach delicately and 
V ith caution the point upon which he is seeking to obtain admissions. It may be 
important that a witness whom he does net consider truthful should not be put on 
Ms guard by immediate presentation of the case set up by Uie opposing side. If 
questions are couched in too blunt a form he may readily deny them. Hence con'idcrable 
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no general law can, therefore, be laid down as to this The evidence of prosecution 
Witnesses recorded before the committing Magistrate and transferred to the record 
of the Sessions Court, under the prosnsions of this section, is on the same footing 
with all other e\ndence in the case for all purposes and it is not necessary that 
there should be 'corroboration of those statement otherwise’ — PoTmanand v. Emp , 
A.IR 1940 Nag 340 ( 347), 1940 N.L,J. 459 A conviction cannot be based 
upon statements of witnesses trade before the commitUns Magistrate, when they 
afterwards came forward before the Sessions Judge and gave only circumstantial evidence 
insufficient to connect the accused %vilh the comnussioa of the crime — Ghantvara, 1915 
P.W.R 15, 16 CrLJ. 612 A Sessions Judge does not show’ a proper discretion in 
allowing a statement made before the committing Magistrate by a witness to be used 
a« evidence under this section, when the witness repudiates it at the Sessions and 
says that it was given under pressure from the police in the course of the investigation 
— Bhut Nath, 7 C.WN. 345 (350). In such a case the Judge should make some inquiry 
by examining the Inspector of Police regarding the restraint and pressure put upon 
the witness, before admitting such statement as evidence — Bajragi, 4 CW.N. 49 (55); 
Jadub Das, 27 Cal. 295 (300). 

Where everj' one of the witnesses for the prosecution has been demonstrated at the 
trial to have contradicted the statement that he made before the Committing Magistrate 
it would not be safe to convict the accused— Hornam S;«g/i v. Emp, 38 CrL.J. 765, 
169 IC 434, 10 RL. 13. 39 P.L.R 555, AIR. 1937 Lah 597 

S99. "Subject to the provisions of the Evidence Act”: — These words 
do not moan that evidence duly taken before a Magistrate can only be utilized at a trial 
In a case where the Evidence Act specifically authorises its use Such a construction is 
erroneous, because there are only certain sections in the Evidence Act (secs. 32, 33, 145, 
155, 157) which Can m any way be regarded as ev’en remotely dealing with this subject, 
but none have any direct bearing There is indeed in the Evidence Act nothing at all 
which permits or specifically prov-ides for the use of evidence taken before a Magistrate 
as evidence at a trial IVhat is really meant by the words is that evidence duly taken 
before a Magistrate can be used for all purposes m a trial Court so long as the evidence 
'evidence' within the meaning of the Evidence Act, le, if the matter contained 
therein is, according to the rules laid down in the Evidence Act, of evidential value. 
For instance, hearsay evidence taken before a Magistrate would not be capable of being 
utilized by a Sessions Judge as of evidential value at the tnal These words may also 
probably mean that the cvndence taken before a Magistrate can only be used at the tnal 
subject to the procedure laid down in the Evidence Act — Jehal TcU, 3 Pat 781 (788- 
790), 6 PLT. 53, 26 CrLJ 270; Bahadur. 19 SLR 71. 26 CrLJ 1063 

The words ‘for all purposes subject to the provisions of the Evidence Act' do not 
mean that the evidence given before the committing Magistrate can be used in the 
Court of Session only for the purpose of corroboration and contradiction in accordance 
with sections 155 and 157 of the Evidence Act Such evidence may be acted upon by 
the Sessions Court precisely as if that evidence has been deposed to before the Sessions 
Judge. The words merely mean that the law of evidence enacted in the Evidence Act 
must be complied with For instance, evidence which had been wrongly admitted by 
the committing Magistrate, in violation of the provisions of the Evidence Act. cannot be 
transferred to the file of the Sessions Judge and used at the trial The amendment is 
obviously introduced for the purpose of removing any doubts as to the nght of the 
Court to treat the evidence given before the committing Magistrate as subslanttie 
evidence in the tnal, when such evidence has in the discretion of the tnal Court been 
properly brought on that Court's record — Amir Zaman, 6 Lah. 199, 26 PLR. 361, 

26 CrLJ. 1245; Abdul Gani. 53 Cal 181. 42 CLJ 205. 25 CrLJ 1577; Dasappa. 27 
BomLR. 113, 26 CrLJ. 705, 86 IC. 145. AIR. 1925 Bora 265, Dehcri. 49 All. 251. 

27 CrLJ. 1365 (1367). The words “subject Evidence Act” mean nothing more 
than that such statements should not conlam matters which would be irrelevant or 
inadmissible under the Evidence Act — Behori, supra See also Bahadur, 26 CrX.J. 
1063, 83 I C. 7. 19 S L.R 71. A.I R. 1925 Sind 289. 
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A.I.R. 1926 Cal 235, 90 I.C. 537, 26 CrJ^ 1577j Fazaruddtn, 42 C.LJ. Ill, 26 Cr.L.J. 
1553, 90 I.C. 433, A I R. 1926 Cal 105? Besappa. 86 I.C. 145, A.I R. 1925 Bom 265, 
26 Cr.L J 705. This course is justified when there is a close relationship between the 
vitnesses and the accused — Krishna. A.IR. 1935 Mad 479 ( 482), 1935 MIV.N. 82, 
1934 MCrC. 378, 1935 Cr.C 742, 157 I.C 297, 36 CrL.J. 1107. Wliere the wife 
of the accused while deposing in the Court of Sessions resiled from her statement before 
the committing Court which was corroborated by her statement recorded under sec 164, 
Cr P. C., the Madras High Court accepted the statement made before the committing 
Magistrate m preference to the statement before the Court of Sessions and based a 
conviction of the accused thereon — Vellaih Kone, A.I.R. 1923 Mad. 20, 72 I.C. 529, 
24 Cr.L.J. 417, 43 M L J. 222. 45 Mad. 766, 16 M.L.W. 239, 1922 M.W.N. 506, 31 M L.T. 
175 But there is nothing m this section which prescribes the value or weight to be 
attached to the evidence. Whether any portion or the whole of the evidence given 
before the committing Magistrate is entitled to credit, and if so, to such a degree 
that a conviction may be based upon it wholly or in part, are very important questions 
for the jury and the assessors, but they are in no way affected by this section — 
Umar, 51 P.R 1887. It is a matter for the discretion of the Judge whether such 
evidence should be used in the interests of justice. In many cases it would be 
extremely dangerous to rely upon such evidence where the witnesses have proved 
themselves in the Sessions Court altogether unworthy of credit — Gansa Oroon, 2 Pat. 
517, 24 Cr.L.J. 641. A judgment may be based upon the deposition taken before 
the committing Magistrate, which has been retracted at the trial, when the Sessions 
Court can see special reason for believing the original statement to be true either from 
the statements of the same witnesses before itself or when that statement is to a certain 
extent corroborated by independent testimony If there is no such corroborative evi- 
dence, it is not proper to base a conidction solely upon the deposition given before the 
Magistrate— /eocAi, 21 All 111; AmanuUa, 21 W.R. 49; Jadub Das, 27 CaL 295 (306), 4 
C.W.N. 129; Mamehand, 5 Lah. 324 (328), 25 Cr.LJ. 1201; Rangi, 10 Mad. 295 (314)l 
Bharmappa, 12 Mad. 123i Nirmal Das. 22 All 445; Somsdu, 47 Mad 232, 25 Cr.LJ. 715; 
Ptrthi. 37 P.R. 1917, 18 Cr.L J. 703; Nga Nytin, 11 Rang 4. 1933 Cr.C. 452 (454), 142 
IC. 87, 34 Cr.L.J 288, A.I.R. 1933 Rang. 57; see also Note 915 (18); especially when 
there is nothing on the record to diow that the witnesses have m fact become hosUie of 
have been won over by the accused— Pcftc/H'im. 35 Cr.LJ. 797 (799), 148 IC 937, 10 
Luck. 1, 11 O.W.N SOS, 1934 CrC. 578. A.I.R 1934 Oudh 182. A conviction based solely 
on evidence given by the witnesses before the committing Magistrate and retracted by 
them at the trial is unsustainable — Shcr Dil. 17 P.R. 1919, 20 Cr.LJ. 792, 53 I C. 696. 
The e\’idence of such a witness is not to be safely relied upon in the absence of 
corroboration — Kalam Chmna Paptab, AIR. 1940 Mad. 135 (137), 1939 M \V.N. 1134. 
50 ML.W. 742, 1939 M Cr.C. 282, 41 Cr.Lj. 323 ( 324), 186 IC 484 If it were 
permissible to convict an accused person, relying solely upon the evidence given by a 
witness before the committing Magistrate, the logical consequence would be that the 
taking of evidence before the Sessions Court might be altogether dispensed with— 
AmanuUa, 21 W.R. 49 Evidence given before a committing Magistrate cannot be 
effectually utilised in support of a conviction unless it is shown by other corroborative 
evidence that the evidence giv-en before the committing Magistrate should be prefe^ 
to and substituted for the evidence given at the trial — Jehal Teh, 3 Pat. 781 (79 ). 

6 PL.T. 53, 26 CrLJ. 270; IoJ;i Rat. 37 Cr.Lj. 235 ( 238), 160 IC 181, A.IR. 1936 
Pat 11, 1936 CrC 6. 16 P.L.T. 730; Jadub Das, 27 Cal. 295 (306); Bigna Kumhat. 
27 CrL.J. 59f. 91 I C. 258, A I.R. 1926 Pat 440; Nebti Mandal, AIR. 1940 Pat. 
289 (293), 1940 P.W.N. 73. This view of law was, however, dissented from by the 
Allahabad High Court in Raja Ram. 36 Cr.Lj. 823, 155 IC. 6S7. A.IR. 1935 All. 
691, 1935 A L.J 668 and by the Lahore High Court in Najinjan Singh, 37 CrLJ. 567 
(568). 162 I.C. 379, A I R. 1936 Lali. 357, 17 Lah. 419, 38 P.L.R 820, 1936 Cr.C 298, 
where it has been held that there is nothing m this section to show that there need 
be corroboration of evidence so recorded, that it lias hkc other evidence to be c-tamined 
vjlh care and to be considered with all the other surrounding circumstances and that 
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no general la?r can, therefore, be laid doim as to this The evidence of prosecution 
witnesses recorded before the committing Ma^strate and transferred to the record 
of the Sessions Court, under the provisions of this section, is on the same footing 
with all other evidence in the case for all purposes and it is not necessary that 
there should be ‘corroboration of those statement otherwise' — Parmanand v Emp, 
AIR- 1940 Nag 340 (347), 1940 N.LJ. 459. A conviction cannot be based 
upon statements of witnesses trade before the committing Magistrate, when they 
afterwards came fonvard before the Sessions Judge and gave only circumstantial evidence 
insufficient to connect the accused with the commission of the enme — ChamvaTa, 1915 
P.WR. 15, 16 Cr.LJ. 612 A Sessions Judge does not show a proper discretion in 
allowing a statement mads before the committing Magistrate by a witness to be used 
a« evidence under this section, when the witness repudiates it at the Sessions and 
says that it was given under pressure from the police in the course of the investigation 
— Bkut Nath, 7 C.WN. 345 (350). In such a case the Judge should make some inquiry 
by examining the Inspector of Police regarding the restraint and pressure put upon 
the witness, before admitting such statement as esndence — Bajjagi, 4 CWN, 49 (55) j 
Jadub Das, 27 Cal. 295 (300). 

tVhere every one of the witnesses for the prosecution has been demonstrated at the 
trial to have contradicted the statement that he made before the Committing Magistrate 
it would not be safe to convict the accused— fforwam Stngh v. Emp , 38 Cr L J. 765, 
169 I.C 434, 10 R L. 13. 39 P L R 555, A I R. 1937 Lah 597. 

899. “Subject to the provisions of the Evidence Act”: — These words 
do not mean that evidence duly taken before a Magistrate can only be utilized at a trial 
in a case where the Evidence Act specifically authorises its use. Such a construction is 
erroneous, because there arc only certain sections m the Evidence Act (secs 32, 33, 145, 
155, 157) which can in any way be regarded as even remotely dealing with this subject, 
but none have any direct bearing There is indeed in the Evidence Act nothing at all 
which permits or specifically provides for the use of evidence taken before a Magistrate 
as evidence at a tnal ^V’hat is really meant by the words is that evidence duly taken 
before a Magistrate can be used for all purposes m a trial Court so long as the evidence 
is 'evidence' within the meaning of the Evidence Act, ie, if the matter contained 
therein is, according to the rules laid down m the Evidence Act, of evidential value. 
For instance, hearsay evidence taken before a Magistrate would not be capable of being 
utilized by a Sessions Judge as of evidential \alue at the trial These words may also 
probably mean that the CMdencc talten before a Magistrate can only be used at the trial 
subject to the procedure laid down in the Evidence Act — Jebal TcU, 3 Pat 781 (788- 
790), 6 PLT 53, 26 CrLJ 270} Bahadur. 19 SLR 71, 26 CrLJ 1063 

The words ‘for all purposes subject to the provisions of the Evidence Act’ do not 
mean that the evidence given before the committing Magistrate can be used in the 
Court of Session only for the purpose of corroboration and contradiction in accordance 
with sections 155 and 157 of the Evidence Act Such e\ndence may be acted upon by 
the Sessions Court precisely as if that evidence has been deposed to before the Sessions 
Judge The words merely mean that the law of evidence enacted in the Endence Act 
must be complied with For instance, evndcnce which had been wrongly admitted by 
tbe committing Magistrate, in violation of the provis'ons of the Evidence Act, cannot be 
transferred to the file of the Sessions Judge and used at the trial The amendment is 
obviously introduced for the purpose of removing any doubts as to the right of the 
Court to treat the evidence given before the committing Magistrate as substanttie 
evidence in the trial, when such evidence has in the discretion of the tnal Court been 
properly brought on that Court's record — Amir Zaman, 6 Lah. 199, 26 PL.R 361, 

26 Cr.LJ 1245} Abdul Gam. 53 Cal 181, 42 CLJ 205, 26 CrLJ. 1577; Dasappa. 27 
BomLR. 113, 26 Cr.L.J. 705, 86 IC. 145, AIR 1925 Bora. 266; Behcri. 49 AIL 251. 

27 CrLJ. 1365 (1367). 'The words "subject Evidence Act” mean nothing more 
than that such statements should not contam matters which would be irrelevant or 
inadmissible under the Evidence Act — Behan, supra See also Bahadur, 26 CrJ-J. 
1063. 88 I.C. 7, 19 S L.R. 71, .A.I R. 1925 Sind 2S9. 
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accused as with the case for the prosecution. The proof of the case against the prisoners 
must depend for its support not us>on the absence or weakness of explanation on their 
part, but upon the positive and aihnnative evidence of their guilt that is given by the 
Crown — Mamfru, 51 Cal. 418 (425, 426). 

Witnesses not examined before the Committing Magistrate;— The 
prosecution cannot demand, as of right, that any witness not examined in the preliminaiy 
inquiry should be called and examined at the trial. But the Court, if it considers 
necessary, may call and examine him— ffey/feW, 14 AH. 212, 1892 A.WJ4. 63. But the 
mere fact that a witness has not been examined before the committing Magistrate, is 
no ground for refusing to take the evidence of such witness, if he is a relevant witness 
There is nothing in the Code whidi restricts the examination at the trial only to the 
witnesses examined before the committing Magistrate. But the prosecutor should, as 
a matter of justice and fairness to the accused, state in his opening address the name of 
such witness — Kha« Muhammad, 1889 P.R 1; Dhondiba, 36 CrL.J 344, 153 IC. 
278, 36 BomLR 950, AIR 1934 Bom. 487. 1934 Cr.C. 1413; Muhammad Panah. 
35 Cr.L.J. 1170 (1173), ISO I.C 917, 1934 CrC 732, AI.R. 1934 Sind 78. The general 
effect of a consideration of relevant sections of the Code of Criminal Procedure is that 
the prosecutor is at liberty to examine witnesses in the Sessions Court which he has not 
produced in the Court of the Committing Magistrate, but that only those witnesses so 
examined in the Committing Magistrate’s Court can be bound dorni to attend in the 
Sessions Court. The prosecution m the Sessions Court, if the witnesses are not examined 
in the Court of the Committing Magistrate, has to depend upon such witnesses being 
W’illing to give evidence without being bound down to appear, or upon being able to 
persuade the Court to act under sec 540, Cr. P. C, and summon such a witness In 
accordance with the practice in the English Courts, a summary of the evidence proposed 
to be called should be given to the Sessions Court and the accused before trial, H a 
witness has not been called in the Committing Magistrate’s Court. There is no provision 
in the Cr. P. C , making this course compulsory, but, in fairness to the accused, it should 
be foHowed— 37 Cr.LJ. 742 (745, 746), 162 I.C 976. A.I.R. 1936 Lah. 533, 
17 Lah, 176, 38 P.LR. 421, 1936 Cr.C. 568 (F.B.). 

If the Public Prosecutor produces a new witness at the Sessions trial, and if he fa 
not allowed to examine him as his own witness, then it would be the duty of the Court 
to examine him as a Court witness. K this were done, then an opportunity of cross- 
examining must be allowed both to the Prosecutor and to the accused, It will be 
therefore rather to the advantage of the prosecution that such a witness be examined as 
a Court witness and to the advantage of the accused that he should be examined in the 
ordinary way as a witness for the prosecution — Muhammad Panah, supra, 

894. Cross-examination: — As a rule, the cross-examination of a wimess 
should take place after his examination-in-dnef, and cannot be postponed. There is no 
provision of Jaw which authorises the Judge to allow all the prosecution witnesses to be 
evamined at once, and to permit the cross-examination to be reserv’ed for a subsequent 
date — CothuTt Venkalappa, 2 Wdr 381 But though the accused is not entitled to such 
postponement as of right, still there js no reason why the Sessions Judge should refuse 
an application for such postponement where the application was a reasonable one under 
the circumstances of the case — Sadasir, 41 CaL 2^, 15 Cr.L J. 598 

A Sessions Judge is not justified in stopping the cross-examination and turning the 
witness out of Court because he is of c^nion Uiat the witness is not speaking the truth 
—Meharban, 1900 A.W.N. 149. 

A Judge is and always must be in control of the proceedings in his Court. On 
the other hand, the right of cross-exanunation must be carefully guarded, and it must 
be remembered that it may be necessary for an adv’ocate to approach delicately and 
with caution the point upon which he is sericing to obtain adinissions. It may be 
important that a tntness whom he does net consider truthful should not be put on 
Ms guard by immediate presentation of the case set up by the opposing side. If 
questions are coudied in loo blunt a form he may readily deny them Hence considerable 
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latitude IS desirable since tlie admissions Sought to be elicited may only be forthcoming 
rrhen the witness, if he is concealing something, is thrown ofi his guard : and there 
are cases in which it is necessary to drop a particular issue in the course of cross- 
examination and to return to it again discreetly at a later stage On the other hand 
the length of cross-examination is by no means the enterion of its excellence, and it 
is lamentably true that lack of skill in advocacy often leads to a failure to appreciate 
this fact. When irrelevant topics are pursued at great length, and persistence is shown 
in going over the same ground again and again m the Impe of making the witness appear 
d.screpant, some limit must be placed upon the latitude given Continued inelevancies 
and repetitions are not to be endured indefinitely. If after several warnings an advocate 
perasts in abusing his position in this way, he may be directed to resume his seat, 
but only when the Judge has enquired what are the material matters on which he still 
desires to cross-examine and is satisfied that no satisfactory' reply has been forthcoming 
from the adrocate and that no legitimate questions by him have been shut out. In 
any case the Judge should make a note of the submission of any advocate as to further 
questions which he desires to put or as to any specific question which has been 
disallowed — Braftmaya v. The King, AI.R. 1938 Rang 442 (444), 40 CrLJ. 265, 
179 I.C. 783. WTiile it is the duty of every Court to keep the cross-examination of 
a witness within legitimate bounds it must be careful, in the discharge of that duty, 
I'ot to exercise too effective a control so as to unduly curtail legitimate cross-examination. 
Too much interference by the presiding Judge m the course of the cross-examination 
of witnesses by the Counsel for the accused has, more often than not, the result of 
robbing the cross-examination of its efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding judge— Sa/oy Ram v Emp , 38 Cr.L.J. 
416 (418), 167 IC S15, AIR 1937 All 171, 1937 A LR 201, 9 RA 550 
For procedure of trial in cross-cases see Notes in para 830A, 


287. The examination of the accused duly recorded by or 
ExmmaUonofacoissd before the committing Magistrate shall be 
before Magistrate to be tendered by the prosecutor and read as 
evidence. evidence. 


895. “The examination of the accused” ■ — This section contemplates an examina- 
tion of the accused, although sec. 209 does not make it imperative on the committing 
Magistrate to examine the accused — Sita, Ratanlal 100 (101). The examination of the 
accused recorded by the Magistrate should be put m as part of the case for the prosecu- 
tion, before the accused is called on to enter on his defence — Anonymous, 2 Weir 361; 
CW. G. R.&C.O, p. 23 

If the conviction is to be based solely on a statement of the accused, It is fair 
that the statement should be taken in its entirety, unless there is good reason to the 
contrary— A’amai(fea, 12 Cr L J. 142, 9 I C. 790, 2 M W N 199, 9 M L.T. 316. 


AVhere the prisoner bad made two statements before the Magistrate, the one 
amounting to a confession of the guilt, and the other to a denial thereof, the trial Court 
ought to consider both the statements and their relatiw credibility — Soobjan, 10 BLR. 
332; Mahabn, 18 All 78 If m an examination of the accused some objectionable 
Questions have been asked by the comnutting Magistrate, such questions and the answers 
thereto must be omitted, but the whole crarowiation should not be excluded from 
evidence — Khudiram, 9 CL.J 55. 3 IC 625. ^Vhc^e the accused was examined about 
a confession which was not admissible in esndence, the questions and answers to them 
could not be said to be ‘duly recorded' as the questions were not such as were allowed 
by the law to be put; and the answers to these questions were not admisable in evidence 
against the accused— Guung Gye, 4 LBR. 244, 8 CrL.J. 62. 

This section permits a previous statement of the accused to be read as a part of 
the case for the prosecution only so far as such statement refers to the offence fie the 
piescnt offence) for which the accused is being tried, and not so far as it relates to a 
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It cznnct be issintained that the cleposi^cn, uhfs admitted nrdsr sec. 2SS, Cr. P. C, 
can only be used for the purpose of crosa-csaisinatica vrithia the prcrrisicas cf sec. 153 
of the Indian Evidence Act. This contention is dearly untenable in vietr of the spress 
pHn-is'ens of sec. 288 of the Code that it is to be treated as evidecce in the case far 
all purposes; the words "subject to the prorislons of the Indian Ecidsnee Act, IST?’ 
cannot be read so as to limit the pjrposes for which it may be used — F dire v. 

33 CrL.J. 498. 167 I.C. 790.-39 PL.R. 334, 1937 OLJL 216. 41 CWN. 741. ISCT 
M.WJS'. 645, 9 RP.C. 231. 1937 A-Cr.C. 74, 3 B.R. 425. 1937 O.VTS. 412. A.LR. 1937 
P.C. 119. 1937 AX.R 328. 64 I.A. 148. 46 MX.W. 134. 39 BoulLR. ILJi. (1SJ7) 
Bom. 711, 1937 A.W.R (P.C 1128. 1937 A.LJ. 1055. {1937) 2 MXJ. 323 (P.C). See 
also Sebti Mandd. A.I.R 1940 Pat. 289 (293). 1940 P.WN. 73. 

900. PraclJce and procedure: — The oransel for the prisoner is cot ctitled 
to refer to the deposition for the purpose of contradicting the witness without harirg 
drawn the attention of the witness to the alleged contradiction in bis depostion. and 
rdthout haring given him an opportunity of explaining it — 2ay:cr, 31 CaL 142; 
Lachmi Lai 3 P.LT, 398, 23 CrLJ. 218. A.IR 1922 Pat. 40. Before a Judge can 
use as eNddence the deposition gis'en before the Magistrate, he is bound to let his 
intention, or the possibility that he may do so, be known to the accused and to the 
prosecution, in order to afford the accused and the prosecution an opportunity for testing 
such statement by cross-examination or otherwise dealing with such statement as part cf 
tne case which may be taken into consideration by the Judge. Otherwise it is impo^ie 
for the prosecution or the defence to deal with the matters which may inSuence the 
Judge’s mind in coming to a decislo-n— Be^ari, 1886 A.WN. 255; Musa, 30 CrLJ. 
333, 114 I.C. 609, Ind. RuL 1929 Nag. 81, A.I.R 1929 Nag. 233. 

It is improper for the Judge t^^Bg a case to take a witness’s deposition bodily 
from the committing Magistrate’s record, and to treat it as erifience belore flie Court 
itself— Dffn Sakai. 7 AIL 862; feocht. 21 AIL 111. 'The Judge is bound to put to the 
witnesses, whom he proposes to contradict by their pre\dous statement, the whole or 
such portion of their depositions as he Intends to rely upon, so as to afford them an 
epportunity of explaining their meaning or denjing that thej* had made any such 
statements and so forth — Dan Sakai. 7 AIL 862; Sadar Din, 10 LahLj. 450. 29 CrJLj. 
1047 (1048), 112 I C. 471. A.I.R 1929 Lah. 111. Depositions given irr the lower Court 
which contradict the statements in (he Sessions Court should be put to the witness 
before they are admitted under sec 288. Cr. P. Code — L'anhu Afahlon, 32 CrXJ- 
(440), 129 IC. 666. A.I.R 1930 Pat 338, 11 PL.T. 772, 12 PJ..T. 239. 1930 CrC. 
710, Ind. RuL 1930 Pat. 122. 

Section 288, Cr. P. C., is not a section to be bghtJy used. 'This section is not to 

be used as a matter of course but in the discretion of the Judge, and the fact that 

the whole statement is to be brought on the record and used as substantive eridence 
suggests that the proper cxrasion to use it is when the Judge is satisfied that the 
statement made before him is substantially false and the statement before the Com* 
nutting Magistrate is substantially true. The existence of minor discrepandes between 
statements made in the Comnutting Magistrate’s Court and the Sessions Court is not 
suffident to justify the bnnging bodily on to the record of the statement of a tntness 
under sec 288, Cr. P. Code. The proviswjns of secs. 143, 151, 155 and 137, Eridence 
Act, may, in such circumstances, be more appropriately used— A/ong/row Khan v. Emp., 
38 Cr.LJ. 487. 167 I.C 943. 9 RS. 213. A I R 1937 Sind 61. 30 S L-R- 23S. See also 

Kataru Chinna Papiah, 41 CrLJ. 323 (325), 186 I C 454, AI.R. 1940 Mad. 136, 

1939 M.W.N. 1134. 50 Mi.J. 742. 1939 M.CrC 282. 

The depositions before the Magistrate were used during the trial for the purpose 
of crosvcxaminmg the witnesses, and extracts from those depositions were put In 
eridence. yet because the depositions were not formally tendered as eridence to the 
Court, they were not induded in the record. Hfld that such formality amounts to 
absurdity and that if questions are put and extracts included from depositions, during 
the Inal of a case, it must be obrious that the esadcnce has been admitted by the 
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latitude is desirable since the admissions sought to be elicited may only be forthcoming 
vhen the witness, if he is concealing something, is thrown off his guard : and there 
are cases in which it is necessary to drop a particular issue in the course of cross- 
examination and to return to it again discreetly at a later stage. On the other hand 
the length of cross-examination is by no means the critenon of its excellence, and it 
IS lamentably true that lack of skill in advocaty often leads to a failure to appreciate 
this fact. \\’hen irrelevant topics are pursued at great length, and persistence is shown 
in going over the same ground again and again in the Iwpe of making the witness appear 
diSCTepant, some limit must be placed upon the latitude given. Continued irreles’ancies 
and repetitions are not to be endured indefinitely. If after several warnings an advocate 
persists in abusing his position in this way, he may be directed to resume his seat, 
but only when the Judge has enquired what arc the material matters on which he still 
desires to cross-examine and is satished that no satisfactory reply has been forthcoming 
from the advocate and that no legitimate questions by him have been shut out. In 
any case the Judge should make a note of the submission of any advocate as to further 
questions which he desires to put or as to any specific question which has been 
disallowed — Brakmaya v. The King, AI.R. 1938 Rang. 442 (444), 40 CrLJ. 265, 
179 I.C 783. IVhile it is the duty of every Court to keep the cross-examination of 
a witness within legitimate bounds it must be careful, in the discharge of that duty, 
rot to exercise too effective a control so as to unduly curtail legitimate cross-examination. 
Too much interference by the presiding Judge in the course of the cross-examination 
of witnesses by the Counsel for the accused has, more often than not, the result of 
robbing the cross-examination of its efficacy and. therefore, undue interference in cross- 
examination must be avoided by the presiding judge— Sofay Bam v. Emp., 38 Cr.L J. 
416 (418) , 167 I C 515, AIR 1937 AH. 171, 1937 A L R 201. 9 R A. 550. 

For procedure of trial m cross-cases see Notes in para 830A. 

287. The examination of the accused duly recorded by or 
Examination of accused 'he committing Magistrate shall be 

before Magistrate to be tendered by the prosecutor and read as 
evidence, evidence. 

895. "‘The examinalion of the accused" . — This section contemplates an examina- 
tion of the accused, although sea 209 docs not make it imperative on the committing 
Magistrate to examine the accused — Silct. Ratanlal 100 (101) The examination of the 
accused recorded by the Magistrate should be put in as part of the case for the prosecu- 
tion, before the accused is called on to enter on his defence — Anonymous, 2 Weir 361s 
Cal. G.B.&C.O,p 23. 

If the conviction is to be based solely on a statement of the accused, it is fair 
tliat the statement should be taken in its entirety, unless there is good reason to the 
contrary— JfawaHo. 12 Cr.LJ 142, 9 I C. 790. 2 M.WX 199. 9 MLT. 316 

Where the prisoner had made two statements before the Magistrate, the one 
amounting to a confession of the guilt, and the other to a denial thereof, the trial Court 
ought to consider both the statements and thcir relative credibihty — Soobjan. 10 B L R. 
S32i Mahabir, 18 All 78 If in an examination of the accused some objectionable 
questions have been asked by the committing Magistrate, such questions and the answers 
thereto must be omitted, but the whole aamination should not be excluded from 
evidence — Khidtram, 9 CL.J 55, 3 IC 625 tVhere the accused was examined about 
a confession which was not admissible in cvndence, the questions and answers to them 
Could not be said to be 'duly recorded’ as the questions were not such as were allowed 
by the law to be put; and the answers to these questions were not admissible in evidence 
against the sccased—Gaung Cye, 4 LBR 244, 8 CrXJ 62 

This section permits a previous statement of the accused to be read as a part of 
the ca«e for the prosecution only so far as sudi statement refers to the offence (ie.. the 
present offence) for which the accused is bdng tned, and not so far as it relates to a 
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accused as with the case for the prosecuttoiu The proof of the case against the prisoners 
must depend for its support not upon the absoice or weakness of explanation on their 
part, but upon the positive and affirmative ewdence of their guilt that is given by the 
Crown— A/am/r«, 51 Cal 418 (425, 426). 

Witnesses not examined before the Committing Magistrate:— The 
prosecution cannot demand, as of right, that any witness not examined in the preliminary 
inquiry should be called and examined at the trial But the Court, if it considers 
necessary, may call and examine him~Heyfietd, 14 All 212, 1892 A.\V.N. 63. But the 
mere fact that a witness has not been examined before the committing Magistrate, is 
no ground for refusing to take the evidence of sudi witness, if he is a relevant witness. 
There is nothing in the Code which restricts the examination at the trial only to the 
witnesses examined before the committing Magistrate. But the prosecutor should, as 
a matter of justice and fairness to the accused, state in his opening address the name of 
such witness — Khan Muhammad, 1889 PR Ij Dhondiba, 36 Cr.LJ. 344, 153 IC. 
278. 35 Bom.LR. 950, A I.R. 1934 Bom. 487, 1934 CrC. 1413; Muhammad Panah, 
33 Cr.L.J. 1170 (1173), 150 I C. 917, 1934 Cr.C. 732, AT.R. 1934 Sind 78. The general 
effect of a conyderation of relevant sections of the Code of Criminal Procedure is that 
the prosecutor is at liberty to examine witnesses in the Sessions Court which he has not 
produced in the Court of the Committing Magistrate, but that only those witnesses so 
examined in the Committing Ma^strate's Court can be bound down to attend in the 
Sessions Court. The prosecution in the Sessions Court, if the witnesses are not eiamined 
n the Court of the Committing Magistrate, has to depend upon such iritnesscs being 
willing to give evidence without being bound down to appear, or upon being able to 
persuade the Court to act under sec 540, Cr. P. C, and summon such a witness. In 
accordance with the practice m the English Courts, a summary of the evidence proposed 
to be called should be given to the Ses^ons Court and the accused before trial, if a 
witness has not been called in the Committing Magistrate’s Court There is no provision 
in the Cr. P. C , making this course compulsory, but. in fairness to the accused, it should 
be followed— iVwma/, 37 Cr.L.J. 742 (745. 746), 162 I.C. 976, A.I.R. 1936 Lah. 533, 
17 Lah 176, 38 P.LR. 421, 1936 Cr.C. 568 (F.B.). 

If the Public Prosecutor produces a new witne» at the Sessions trial, and if he is 
not allowed to examine him as his own witness, then it would be the duty of the Court 
to examine him as a Court witness. If this were done, then an opportunity of cross- 
examining must be allowed both to the Prosecutor and to the accused. It will be 
Ihercfoie rather to the advantage of the prosecution that such a witness be examined as 
a Court witness and to the advantage of the accused that he should be examined in the 
ordinary way as a witness for the prosecution — Muhammad Panah, supra. 

894. CrDss*examination: — As a rale, the cross-examination of a witness 
should take place after his examination-in-diief, and cannot be postponed. There is no 
provision of law which authorises the Judge to allow all the prosecution witnesses to be 
evanuned at once, and to permit the cross-examination to be reserved for a subsequent 
date — Gothuri Venkata(>pa, 2 Weir 381 But though the accused is not entitled to such 
postponement as of right, still there is no reason why the Sessions Judge should refuse 
an application for such postponement where the application was a reasonable one under 
the circumstances of the case — Sadasiv, 41 Cal 299, 15 Cr.LJ. 595, 

A Sessions Judge is not justified In stopping the cross-examination and turning the 
witness out of Court because he is of opinion that the witness is not speaking the truth 
— Meharban, 1900 A.1V.N. 149. 

A Judge is and always must be in control of the proceedings in his Court. On 
the other hand, the right of cross-examination must be carefully guarded, and it roust 
be remembered that it may be necessary for an advocate to approach delicately and 
vith caution the point upon which he is seeking to obtain admissions It may be 
important that a witness whom he docs not congder truthful should not be put on 
Ms guard by immediate presentation of the case set up by the opposing side. If 
questions are couched in too blunt a fona he may readily deny them. Ifcncc considerable 
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latitude is dearable since the admisaons sought to be elicited may only be forthcoming 
Tihen the witness, if he is concealing something, is thrown off his guard : and there 
are cases in which it is necessary to drop a particular issue in the course of cross- 
examination and to return to it again discreetly at a later stage On the other hand 
the length of cross-examination is by no means the criterion of its excellence, and it 
is lamentably true that lack of skill in advocacy often leads to a failure to appreciate 
this fact. \Vhen irrelevant topics are pursued at great length, and persistence is shown 
in going over the same ground again and again in the hope of making the witness appear 
d.screpant, some limit must he placed upon the latitude given. Continued irrelevancies 
and repetitions are not to be endured indefinitely. If after several warnings an advocate 
persists m abusing his position in this way, he may be directed to resume his seat, 
but only when the Judge has enquired what are the material matters on which he still 
desires to cross examine and is satisfied that no satisfactorj’ reply has been forthcoming 
from the advocate and that no legitimate questions by him have been shut out. In 
any case the Judge should make a note of the submission of any advocate as to further 
questions which he desires to put or as to any specific question which has been 
d’sallowed — Bralimaya v. The King, AIR. 1938 Rang. 442 (444), 40 CrLJ. 265, 
179 I.C 783. IVhile it is the duty ol every Court to keep the cross-examination of 
a witness within legitimate bounds it must be careful, in the discharge of that duty, 
rot to exercise too effective a control so as to unduly curtail legitimate cross-examination. 
Too much interference by the preridmg Judge in the course ot the cross-examination 
of witnesses by the Counsel for the accused has. more often than not, the result of 
robbing the aoss-examination of its efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding Judge — Safay Ram v Emp., 38 Cr.L J. 
416 (418), 167 I C 515, AIR 1937 All 171, 1937 A LR 201, 9 R.A 550. 

For procedure of trial m cross-cases see Notes m para 830A. 

287. The examination of the accused duly recorded by or 
Examination of accused before the committing Magistrate shall be 
before Magistrate to be tendered by the prosecutor and read as 
evidence. evidence. 

89S. "The examination of the accused" : — This section contemplates an examina- 
tion of the accused, although sec. 209 does not make it impeniti\-e on the committing 
Magistrate to examine the accused — Siia. Ratanlal 100 (101). The examination of the 
accused recorded by the Magistrate should be pul m as part of the case for the prosecu- 
tion, before the accused is called on to enter on his defence — Anonymous, 2 Weir 361 j 
Cal. G. R £C.O,p 23. 

If the conviction is to be based solely on a statement of the accused, it is fair 
tliat the statement should be taken in its entirety, unless there is good reason to the 
contrary— A’ama^la, 12 CrLJ. 142, 9 IC 790, 2 M.W.N. 199, 9 ML.T. 316 

IVhere the prisoner had made two statements before the Magistrate, the one 
amounting to a confession of the guilt, and the other to a denial thereof, the trial Court 
ought to conader both the statements and their relative credibility— lO B L.R. 
o32{ ^fahabiT, 18 All. 78 If in an examination of the accused some objectionable 
questions have been asked by the committing Magistrate, such questions and the answers 
tiiereto must be omitted, but the whole examination should not be excluded from 
evidence — Khudiram, 9 C.LJ. 55, 3 I.C, 625. INTiere the accused was examined about 
a confession which was not admissible in cx’idence, the questions and answers to them 
could not be said to be 'duly recorded’ as the questions were not such as were allowed 
by the law to be puts and the answers to these questions were not admissible in exndence 
against the accused— Goiing Cye, 4 L.BR. 244, 8 CrLJ. 62. 

This section permits a prexious statement of the accu'ed to be read as a part of 
the case for the prosecution only so far as sudi statement refers to the offence (» e , the 
present offence) for which the accused is b^g tried, and not so far as it relates to a 
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accused as vrilh the case lor the prosecution The proof of the case against the prisoners 
must depend for its support not upon the absence or weakness of explanation on their 
part, but upon the positive and affirmative evidence of their guilt that is given by the 
Cro\s-n— Afam/TU, 51 Cal. 418 ( 425, 426). 

Witnesses not examined before tbe Committing Magistrate: — The 
prosecution cannot demand, as of right, that any witness not examined in the preliminary 
inquiry diould be called and examined at the trial But the Court, if it considers 
necessary, may call and examine him — Hcyfidd, 14 All. 212, 1892 A.WJ^. 63. But the 
mere fact that a witness has not been examined before the committing Magistrate, is 
no ground for refusing to take the evidence of such witness, if he is a relevant witness 
There is nothing in the Code whidi restricts the e.xamination at the tnal only to the 
witnesses examined before the committing Afapstrate. But the prosecutor should, as 
a matter of justice and fairness to the accused, state in his opening address the name of 
such witness — Khan Muhammad, 1889 P.R. 1; Dhondiba, 36 Cr.L.J. 344, 153 I.C 
278, 36 Bom.L.R. 950, AIR. 1934 Bom. 487, 1934 CrC. 1413} Muhammad Panah, 
33 Cr.L.J. 1170 (1173), 150 I.C. 917, 1934 Cr.C. 732, A.I R. 1934 Sind 78 The general 
effect of a consideration of relevant sections of the Code of Criminal Procedure is that 
the prosecutor is at liberty to examine witnesses in the Sessions Court which he has not 
produced in the Court of the Committing Magistrate, but that only those witnesses so 
examined in the Committing Magistrate’s Court can be bound down to attend in the 
Sessions Court. The prosecution m the Sessions Court, if the xvitnesses are not examined 
in the Court of the Committing Magistrate, has to depend upon such witnesses bong 
wiUing to give e\idence wthout being bound down to appear, or upon being able to 
persuade the Court to act under sec 540, Cr. P. C, and summon such a witness. In 
accordance with the practice in the English ^urts, a s-immary of the evidence proposed 
to be called should be given to the Sessions Court and the accused before trial, if a 
witness has not been called in the Committing Magistrate’s Court There is no provision 
in the Cr. P, C., making this course compulsory, but, in fairness to the accused, it should 
be followed— 37 CrL.J. 742 (745, 746), 162 IC. 976, A.I.R. 1936 Lah. 533. 
17 Lah 176, 38 PX R 421, 1936 Cr.C. 568 (F.B.). 

If the Public Prosecutor produces a new witness at the Sessions trial, and it he is 
not allowed to examine him as his own witness, then it would be the duty of the Court 
to examine him as a Court witness. If this were done, then an opportunity of cross- 
examining must be allowed both to the Prosecutor and to the accused. It will be 
therefore rather to the ad\'antage of the prosecution that such a witness be examined as 
a Court witness and to the advantage of the accused that he should be examined in the 
ordinary way as a witness for the prosecution — Muhammad Panah, supra. 

894. Cross-examination: — As a nile, the cross-e.xamination of a witness 
should take place after his raamination-in-chief, and cannot be postponed. There is no 
provirion of law which authorises the Judge to allow all the prosecution witnesses to be 
evamined at once, and to permit the cross-examination to be reserved for a subsequent 
date — Gothuri Venhatappa, 2 IVeir 381. But though the accused is not entitled to such 
postponement as of right, still there is no reason why the Sessions Judge should refuse 
an application for such postponement where the application was a reasonable one under 
the circumstances of the case — Sadastv, 41 Cat 299, 15 CrXJ. 596. 

A Sessions Judge is not justified in stopjnng the cross-examination and turning the 
witness out of Court because he is of opinion that the witness is not speaking the truth 
—Mfharban. 1900 A.WJ^. 149. 

A Judge is and alwaj-s must be in control of the proceedings in his Court. On 
the other hand, the right of cross-examination must be carefully guarded, and it must 
be remembered that it may be neccssarj' for an advocate to approach delicately and 
vith caution the point upon which he is seeking to obtain admissions. It may be 
important that a witness whom he docs net ainridcr truthful should not be put on 
I’is guard by immediate presentation of the case set up by tJic opposing side. If 
questions arc couched in too blunt a form he nay readily deny them. Hence conriderafilc 
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latitude is dearable since the admissions sought to be ehated may only be forthcoming 
vrhen the witness, if he is concealing something, is thrown off his guard : and there 
are cases in which it is necessary to drop a particular issue in the course of cross- 
examination and to return to it again discreetly at a later stage. On the other hand 
the length of cross-examination is by no means the critenon of its excellence, and it 
is lamentably true that lack of skill in advocacy often leads to a failure to appreciate 
this fact ^Tien irrelevant topics are pursued at great length, and persistence is shown 
in going over the same ground again and again in the hope of making the witness appear 
d.screpant, some limit must be placed upon the latitude given Continued irrelevancies 
and repetitions are not to be endured indefinitely. If after several warnings an advocate 
persists in abusing his position in this way, he may be directed to resume his seat, 
but only when the Judge has enquired what are the matenal matters on which he still 
desires to cross-examine and is satisfied that no satisfactory reply has been forthcoming 
from the advocate and that no legitimate questions by lum have been shut out. In 
any case the Judge should make a note of the submission of any advocate as to further 
questions which he desires to put or as to any specific question which has been 
d’sallowed — Brahmaya v. The Ktng, A.I.R, 1938 Rang. 442 (444), 40 CrL.J. 265, 
179 I.C. 783 IV'hile it is the duty of every Court to keep the cross-examination of 
a witness within legitimate bounds it must be careful. In the discharge of that duty, 
rot to exercise too effective a control so as to unduly curtail legitimate cross-examination. 
Too much interference by the presiding Judge in the course of the cross-examination 
n! Witnesses by the Counsel for the accused has, more often than not, the result of 
robbmg the cross-examination of its efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding Judge— So/oy Ram v. Emp , 38 Cr.L.J. 
416 (418), 167 IC 515, AIR 1937 All 171, 1937 ALR 201, 9 R.A. 550 
For procedure of trial m cross-cases see Notes in para 830A 

287. The examination of the accused duly recorded by or 
Examination of accused l^efo^e the committing Magistrate shall be 
before Magistrate to be tendered by the prosecutor and read as 
evidence. evidence. 

895. "The examinalton of the accused” : — ^This section contemplates an examina- 
tion of the accused, although sec. 209 docs not make it imperative on the committing 
Magistrate to examine the accused — Si/ff, Ratanlal 100 (101). The examination of the 
accused recorded by the Magistrate should be put in as part of the case for the prosecu- 
tion, before the accused is called on to enter on his defence — Anonymous, 2 Weir 361? 
Cal G. R. &C. 0, p. 23. 

If the consdclion is to be based solely on a statement of the accused, it is fair 
that the statement should be taken in its entirety, unless there is good reason to the 
contrary— /fomaftitj. 12 Cr.L J. 142, 9 I.a 790, 2 M.W.N. 199. 9 M.L.T. 316. 

ItTiere the pnsoner had made two statements before the Magistrate, the one 
amounting to a confession of the guilt, and the other to a denial thereof, the trial Court 
ought to conader both the statements and their relative credibility— Sooft/an, lo B.LR. 
S32; Mahabh, 18 All. 78. If in an examination of the accused some objectionable 
Questions have been asked by the committing Magistrate, such questions and the answers 
thereto must be omitted, but the whole examination should not be excluded from 
evidence — Kl'udham, 9 C.L.J. 55, 3 I C. 625. Where the accused was examined about 
a confession which was not admissible in evidence, the questions and answers to them 
could not be -said to be 'duly recorded' as the questions were not such as were aBawed 
by the law to be put? and the answers to these questions were not admissible in exidence 
against the accus^— CoMWg Gye. 4 L.B R. 244, 8 Cr L-J. 62. 

This section permits a previous statement of the accused to be read as a part of 
the case for the prosecution only so far as sudi statement refers to the offe-oce (Le, the 
present offence) for which the accused it being tried, and not so far as it relates to a 
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as he might under this section, if there had been an inquiry* held according to the 
provisions of Chap. XVIII—Nagendra, 33 Cr.LJ. 770, 139 I.C 470. 36 C.W.N. 926, 
3932 Cr.C. 636, A.I.R. 1932 Cal. 683, Ind, Rul. 1932 Cal. 628. But see Abdul Cam 
in Note 895A, where a contrary view was taken. 

Following Abdul Gant, supra, the Lahore High Court has very recently held that 
provided a Magistrate, in acting under sec 347, Cr. P. C , commits the accused subject 
to the safeguards relating to the rights of the accused as provided for in secs. 208, 
211, 212 and 213, Cr. P. C., any statement recorded by the Magistrate in the presence 
of the accused prior to the commitment would be the evidence of a witness duly 
recorded under Chap XVIII, and may therefore be transferred and treated as substan- 
tive evidence in the tnal before the Sessions Court — Fatal v. EmP , A.I.R. 1940 Lah. 
389 (391), IL.R. 1940 Lah. 151. 

897. “Produced and examined**: — ^The evidence of witnesses given before 
the committing Magistrate may be used as evidence if the witnesses have been produced 
and examined at the trial; a statement made before the comnutting Magistrate by a 
person who has since disappeared is inadmissible in evidence, because the witness is not 
produced and examined before the Sesaons Judge — Ajodhi, 16 NL.R 30, 21 Cr.L.J. 
486 See also Nalha Singh. 35 CrLJ. 349 (351), 147 I.C. 234, 35 P.L.R. 75, 1934 
Cr.C 447, A I.R. 1934 Lah. 212. If the witness is incapable of giving his evidence, 
his deposition before the committing Magistrate can be admitted in evidence under 
section 33 of the Indian Evidence Act— Nalha Singh, supra The witnesses who had 
given deposition before the committing Magistrate must be examined by the Judge, 
before the former deposition can be treated as evidence. The mere examination of the, 
witness by the Judge as to his making the deposition before the committing Magistrate, 
is not an examination within the meaning of this section — Subba, 9 Mad 83. Mere 
producing of the witnesses is not sufficient; they must be produced and examined, 1 e , 
examined as witnesses, and not merely crass-examined or tendered for cross-examination. 
Where certain prosecution witnesses who had given evidence before the committing 
Magistrate were not examined by the Sessions Judge afresh, but their depositions were 
read out to them, and the accused was allowed to cross-e-xamlne them, the procedure 
was illegal^ — Subba, supra; Kottaigadu. 1915 M W.N. 544, 16 Cr.LJ. 615 If a witness 
who has given an important piece of evidence before the committing Magistrate, is not 
exaimned by the Sessions Judge, but is merely tendered for cross-Kiamination, and even 
in his cross-examination he is asked certain unimportant questions having no bearing 
upon the story of the offence, the Sessions Judge acts illegally in mentioning to the jury 
the statement made by that witness before the committing Magistrate, for such a 
procedure would amount to treating as e\-idence what has not been put on record as 
evidence-^XAodew, 57 Cal. 940. 32 CrL.J. 180 (182), 128 I.C 801. AIR. 1930 Cal. 
706, Ind RuL 1931 Cal 97, 1930 CrC. 1106. In this case the deposition in the 
committing Magistrate's Court was not put in under this section. It was also held that 
it would have been unfair to have put it under this section in the circumstances of this 
particular case. This section does not allow the use of the deposition as a substitute 
for examination at the trial. This section is not exception to sec. 286? it does not 
dispense with the examination of the witnesses directed by «ec. 286 — Subba, 9 hfad. 
Further, the statements made by a witness before the committing Magistrate should 
not be read out to the witness in the trial before the defence has had an opportunity of 
cross-examining him — Naiatn Das, 3 Lah. 144 (154), 23 CrL.J. 513 

Moreover, the deposition of the witness before the committing Magistrate can be 
used as evidence if the witness is examined at the trial as a witness. Where the witnew 
before the committing Magistrate, being found concerned in the olTcnce, was committed 
to take his trial along with the accused in the case, the deposition in the Magistrate s 
Court could not be treated as es’idence against the accused under this section, he not 
being a wtiness in the trial — Shibdayal. 23 P.R. 1883. 

898. Retracted statement:— "'here the witnesses made certain ^tements 
implicating the accused, before the comnutting Magistrate, but at the trial before the 
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Sessions Judge they resded from those statements and told an altogether different story, 
held that the statements before the coomutting Magistrate were not merely relevant 
for the purpo'^e of contradicting or negativing the statements made before the Court of 
Sessions under sec 155, Evidence Act, but that under sec 288 could also be treated as 
‘'e\ndence in the case,” i e , as substantive evidence of all the facts therein deposed to — 
Mamti, 46 Bom 97, 22 CrL J. 636j Amn Zaman, 6 Lah. 199, 26 P.L.R. 361, 26 CrL.J. 
1245? Ala Singh, 29 CrL J 73, 106 I.C 585? Abdul Gam. 53 Cal 181, 26 Cr.LJ. 1577? 
TuUi. 47 All. 276, 26 CrLJ. 450? Rakha. 6 Lah 171, 27 CrLJ 438? Bahadur, 88 IC 
7, A.I.R. 1925 Sind 289, 19 SLR 71. 26 CrLJ 1063? Puran, AIR. 1934 Lah 743, 
15 Lah 765, 149 IC 476, 35 CrLJ 1005. 1934 Cr.C 1095? Shankar. 35 Cr.LJ. 894, 
149 I.C 69. 1934 Cr C. 673, 11 O W N 636, A.I R 1934 Oudh 222? Samao. 37 Cr L J 
1045, 164 I.C. 1036, A I.R. 1936 Sind 140. See also Ram Gobtnda Ghosh v. Emp , 
39 CrLJ. 625, 175 IC 529, 10 RC 802, 42 CWN 781, A I.R 1938 Cal. 364? Kataru 
Chinna Papiah, A.I R. 1940 Mad. 136 (137), 1939 MW.N. 1134, 50 ML.W. 742, 1939 
M Cr C 282, 41 Cr.L J 323, 188 I C. 484, A certain witness made a statement before 
Uie committing Magistrate, but resiled from that statement before the Sessions Judge, 
whereupon his statement made before the committing Magistrate was put in evidence 
under sec 288, and in order to corroborate this statement, a statement made by that 
witness before the Police was proved and put in evidence. Held that the statement 
made before the committing Magistrate was ‘testimony’ wiihm the meaning of sec. 157 
cf the Evidence Act, and therefore the prior statement made before the Police was 
admissible in evidence to corroborate the statement made before the committing Magis* 
trate — Mam Chand, 5 Lah. 324 (328), 2S Cr.LJ. 1201. So also, a statement by a 
witness recorded by a Magistrate under sec 164 is admissible m evidence to corroborate 
the statement made by that witness before the comnuUing Magistrate, from which he 
subsequently resiled m the Sessions Court— rcffi(i)i Kone, 45 Mad 766, followed in 
Manaiah. 37 CWN 1066 (1068), 58 CLJ. 60. 60 Cal 1339, 147 IC. 1203, A,I.R. 
1934 Cal 124, 1934 CrC 169, 35 CrLJ. 567? Mathura Temii, 8 Pat 625, 120 IC. 
37. AIR 1929 Pat 313, 1929 Cr.C. 155, 30 CrC 1136, 10 PL.T. 177, Ind. Rul. 1929 
Pat 677 So also a statemcnc by a witness recorded by a Magistrate under sec. 512, 
Cr. P C„ may be used to corroborate his statement before the committing Magistrate 
from which he subsequently resiled in the Court of Sessions— laf/i Rat, 37 CrLJ. 
235 (238), 160 IC 181, AIR. 1936 Pat 11, 1936 CrC. 6. 16 PL.T. 730. But the 
admission of the deposition in the committing Magistrate’s Court in which witness 
admitted having made a certain statement when examined under sec 164, Cr. P. C, 
docs not entail the admission of the statement under sec. 164 as substantive evidence 
in the case It is a statement which can be used simply to contradict the witness 
and to show that the witness is unreliable with a view to taking his evidence out 
of the case which otherwise might react unlavourably upon the evidence of other 
prosecution witnesses — Karuppana, 28 Cr.L J. 279, 100 IC. 359, A.I R. 1927 Mad. 1112. 
^\'he^c a Sessions Judge, being of opinion that certain prosecution witnesses had been 
gained over by the accused, allowed their depositions given before the committing 
Magistrate to be received in evidence, held that this section enabled the Court to treat 
such depositions as substantlse evidence in the case at the trial Such evidence may 
be used as much in favour of the defence as ol the prosecution, and not merely for the 
purpose of contradicting the witnesses at the Sessions trial — Dorai Sami, 24 hlad. 414; 
Cansa Oraon, 2 Pat. 517, 24 Cr.LJ. 641. See also Kataru Chinna Papiah, supra. 
Depositions of witnesses taken before the committing Magistrate, and subsequently 
retracted before the Session Judge, may, in the discretion of the Judge, be admitted 
m evidence at the trial in the Sesrions Court; and when so admitted, they are oh the 
same fooling os any other eiidence on the ncord—Duarka, 2S AH. 383? Mamehand, 
5 Lah 324 (328), 25 CrLJ. 1201? Vilbah. 45 Mad. 766, 43 M.LJ. 222 That is, 
the evidence recorded by the committing Magistrate, even though retracted in the 
Sessions Court, may be considered by the jury or by the assessors and the Judge, 
as part of the material or as substantive evidence upon which the verdict or the 
finding has to be given— Umor. 51 P.R. 1887; Abdul Cani, 53 CaL 181, 42 CLJ. 205, 
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as he might under this section, if there had been an inquiry held according to the 
rrovisions of Chap. XVIII— A'ffgcnrfrfl, 33 CrLJ. 770, 139 I.C. 470. 36 C.W.N. 926, 
1932 Cr.C. 636, AIR. 1932 Cal. 683, Ind. Rul. 1932 Cal. 628. But see Abdul Gani 
in Note 895A, where a contrary view was taken. 

Following Abdul Gani, supra, the Lahore High Court has very recently held that 
provided a Magistrate, in acting under sec. 347, Cr. P C., commits the accused subject 
to the safeguards relating to the rights of the accused as provided for in secs. 208, 
211, 212 and 213, Cr P. C. any statement recorded by the Magistrate in the presence 
of the accused prior to the comnutment would be the evidence of a witness duly 
recorded under Chap XVIII, and may therefore be transferred and treated as substan- 
tive evidence in the trial before the Sessions Court— Feral v. Emp., A.I.R. 1940 Lah. 
389 (391), I.L.R. 1940 Lah. 151. 

897. “Produced and examined”: — ^The evidence of witnesses giv’en before 
the committing Magistrate may be used as evidence if the witnesses have been produced 
and examined at the trial; a statement made before the committing Magistrate by a 
person who has since disappeared is inadmissible in e\ndence, because the witness is not 
produced and examined before the Sesaons Judge — Ajodhi, 16 N.L.R 30, 21 Cr.L.J. 
486. See also Nalha Singh, 35 Cr.LJ. 349 (351), 147 LC. 234, 35 P.L.R. 75, 1934 
Cr.C 447, A.I.R. 1934 £.ah. 212. If the witness is incapable of pving his evidence, 
his deposition before the committing Magistrate can be admitted m evidence under 
section 33 of the Indian Evidence Act— Naifeo supra. The witnesses who had 

given deposition before the committing Magistrate must be examined by the Judge, 
before the former deposition can be treated as evidence. The mere examination of the 
witness by the Judge as to his making the deposition before the committing Magistrate, 
not an exanu'nation svithin the meaning of this section — Subba, 9 Mad. 83. Mere 
producing of the witnesses is not sufficient} they must be produced and examined, ie, 
examined as witnesses, and not merely eross-examined or tendered for cross-examination 
Where certain prosecution %vitnesses who had given evidence before the committing 
Magistrate were not examined by the Sessions Judge afresh, but their depositions were 
read out to them, and the accused was allowed to aoss-examine them, the procedure 
was illegal—Swhhff, supra; Katlaigadu. 1915 MWN. 544, 16 Cr.LJ. 615. If a witness 
v/lio has given an important piece of evidence before the committing Magistrate, is not 
examined by the Sessions Judge, but is merely tendered for cross-examination, and ei^n 
in his cross-examination he is asked certain unimportant questions having no bearing 
ujion the story of the offence, the Sesrions Judge acts illegally in mentioning to the jury 
the statement made by that witness before the committing Magistrate, for such a 
procedure would amount to treating as evidoia what has not been put on record as 
evidencer-Kkadem. 57 Cal 940. 32 CrL.J. 180 (182), 128 IC. 801, A I.R. 1930 Cal 
706. Ind. Rul. 1931 Cal. 97. 1930 CrC llOS In this case the deposition m the 
committing Magistrate’s Court was not put in under this section. It was also held tha 
it Would have been unfair to have put it under this section in the circumstances of this 
particular case. This section does not allow the use of the deposition as a substitute 
for examination at the trial This section is not exception to see. 286; it dow not 
dispense with the examination of the witnesses directed by sec. 286 — Subba. 9 Mad. • 
Further, the statements made by a witness before the committing Magistrate ^ou 
not be read out to the witness in the trial before the defence has had an opportunity o 
cross-examining him— Narflf/i Das. 3 Lah. 144 (154), 23 CrLJ. 513 ^ 

^^oreover, the deposition of the witness before the committing Magistrate can 
used as evidence if the witness is examined at the trial os a witness 4Vhere the wltnc^ 
before the committing Magistrate, being found concerned in the offence, was committed 
to take his trial along with the accused in the case, the deposition in the Magistrate s 
Court could not be treated as evidence against the accused under this section, he no 
being a tvitness in the trial — Slilbdayal, 23 P.R. 1883. 

898. Retracted statement:— M'hcre the witnesses made certain statements 
implicating the accused, before the committing Magistrate, but at the tnal belore tnc 
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Sessions Judge they resiled from those statements and told an altogether different story, 
hdd that the statements before the coininittmg Magistrate were not merely relevant 
for the purpose of contradicting or ncgatitnng the statements made before the Court of 
Sessions under sec 155, E\ndence Act, but that under sec 288 could also be treated as 
"evidence in the case,” i c , as suhsfffafit'c evidence of all the facts therein deposed to — 
Mamti, 46 Bom 97, 22 CrLJ 636i Amir Zaman, 6 Lah. 199, 26 P.L.R 361, 26 Cr.L.J. 
1245; Ala Smgh, 29 CrLJ. 73. 106 IC. 585; Abdul Cam. 53 Cal 181, 26 CrLJ. 1577; 
Tulli, 47 All 276, 26 CrLJ 450; Rakha. 6 Lah 171. 27 CrLJ. 438; Bahadur, 88 I.C. 
7, AIR 1925 Sind 289, 19 SLR. 71, 26 CrLJ 1063; Puran, A I.R 1934 Lah. 743, 
15 Lah 765. 149 I.C. 476, 35 Cr.LJ 1005, 1934 CrC. 1095; Shankar, 35 Cr.LJ. 894, 
149 IC 69, 1934 CrC 673, 11 OWN 636. A.I,R 1934 Oudh 222; Samero, 37 Cr.L.J. 
1045, 164 I C 1036, AIR 1936 Sind 140. See also Ram Gobinda Ghosh v, Emp , 
39 Cr.LJ. 625, 175 IC 529, 10 R C 802, 42 CWN. 781, AIR. 1938 Cal 364; Kataru 
Chinna Paptah. A I.R 1940 Mad 136 (137), 1939 M.WN 1134, 50 M.L.W. 742, 1939 
M.Cr.C. 282, 41 Cr.LJ. 323, 186 IC. 484. A certain witness made a statement before 
tile committing Magistrate, but resiled from that statement before the Sessions Judge, 
whereupon his statement made before the committing Magistrate was put in evidence 
under sec. 288, and in order to corroborate this statement, a statement made by that 
witness before the Police was proved and put m evidence Held that the statement 
made before the committing Magistrate was 'testimony' within the meaning of sec. 157 
cf the Evidence Act, and therefore the prior statement made before the Police was 
admissible in evidence to corroborate the statement made before the committing Magis- 
trate — Mam Ckand, 5 Lah. 324 ( 323), 25 CrL.J. 1201. So also, a statement by a 
witness recorded by a Magistrate under sec 164 is admissible in evidence to corroborate 
the statement made by that witness before the committing Magistrate, from which he 
subsequently resiled in the Sessions Court— PrHiaA Kone, 45 Mad. 766, followed in 
Manarali, 37 C.WN 1066 (1068). S8 CL.J. 60. 60 Cal 1339, 147 I C. 1203. A I.R. 
1934 Cal. 124, 1934 Cr.C 169, 35 Cr.LJ. 567; Malhura Tetvatt. 8 Pat 625, 120 I.C. 
37. AIR 1929 Pat. 343. 1929 Cr.C. 155, 30 CrC 1136, 10 P.LT. 177. Ind. Rul. 1929 
Pat 677. So aiso a statement by a witness recorded by a Magistrate under set, 512, 
Cr. P. C., may be used to corroborate his statement before the committing Magistrate 
from which he subsequently resiled in the Court of Sessions — Lal]x Rai, 37 CrLJ. 
235 (238), 160 I C. 181, A.I.R. 1936 Pat. 11, 1936 CrC 6, 16 P.LT. 730 But the 
admission of the deposition in the committing Magistrate's (^urt in which witness 
admitted having made a certain statement when examined under sec. 164, Cr. P. C., 
docs not entail the admission of the statement under sec. 164 as substantive evidence 
m the case. It is a statement which can be used simply to contradict the witness 
and to sliow that the witness is unreliable with a view to taking his evidence out 
of the case which otherwise might react unfavourably upon the evidence of other 
prosecution witnesses— Koruppano, 28 CrLJ. 279. 100 I C. 359, AIR. 1927 Mad. 1112. 
IVhere a Sessions Judge, being of opinion that certain prosecution witnesses had been 
gamed over by the accused, allowed their depositions given before the committing 
Magistrate to be received in evidence, held that this section enabled the C^urt to treat 
such depositions as substantiie evidence in the case at the trial Such evidence may 
be used as much in favour of the defence as of the prosecution, and not merely for the 
purpose of contradicting the witnesses at the Sessions trial — Dorai Sami. 24 Mad. 414- 
Gansa Oraon, 2 Pat. 517, 24 Cr.LJ 641. See also Kalatu Chmna Paptah. supra 
Depositions of witnesses taken before the comnutling Magistrate, and subsequently 
retracted before the Session Judge, may, in the discretion of the Judge, be admitted 
in evidence at the trial in the Sessions Court; and when so adrrutted, they are on the 
same footing as any other evidence on the record— Oicaria, 28 All. 383- A/ameha A 
5 Lah. 321 (328), 25 CrLJ 1201; Velhah. 45 Mad. 766, 43 MXJ. 222. That it 
the eiidencc recorded by the committing Magistrate, even though retracted in the 
Sessions Court, may be considered by the jury or by the assessors and the Judge, 
as part of the material or as substantive evidence upon which the verdia or th/" 
finding has to be given— Uwiar, 51 P.R. 1887; Abdul Gani. 53 Cab 181, 42 r i, i . _ • 
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A I R. 1926 Cal. 235, 90 I.C. 537, 26 CriJ. 1577; Fazaniddin, 42 C.L J. Ill, 26 Cr.LJ. 
1553. 90 I.C. 433, A I.R. 1926 Cal. 105; Basappa, 86 I C 145, A.I.R. 1925 Bom 265, 
26 Cr L J. 705. This course is justified when there is a close relationship between the 
witnesses and the accused — Krishno, AI-R- 1935 Mad. 479 (482), 1935 M.W.N. 82, 
1934 MCr.C. 378, 1935 Cr.C. 742, 157 IC. 297, 36 CrL.J. 1107. Where tlie wife 
of the accused while deposing in the Court of Sessions resiled from her statement before 
the committing Court which was corroborated by her statement recorded under sec. 164, 
Cr. P. C., the Madras High Court accepted the statement made before the committing 
Magistrate in preference to the statement before the Court of Sessions and based a 
conviction of the accused thereon — VeUaih Kone, A.I R. 1923 Mad. 20, 72 I.C. 529, 
24 Cr.L.J. 417, 43 M L.J. 222. 45 Mad. 766. 16 M L.W. 239, 1922 M.W.N. 506, 31 M.L.T. 
175. But there is nothing in this section which presenbes the value or uietght to be 
attached to the evidence Whether any portion or the whole of the evidence given 
before the committing ^lagistrate Is entitled to credit, and if so, to such a degree 
that a conviction may be based upon it wholly oc in part, ace very important questions 
for the jury and the assessors, but they are in no way affected by this section — 
Umar, 51 P.R 1887. It is a matter for the discretion of the Judge whether such 
evidence should be used in the interests of justice. In many cases it would be 
extremely dangerous to rely upon such evidence where the witnesses have proved 
themselves in the Sessions Court altogether unworthy of credit— Oraon, 2 Pat. 
517, 24 CrLJ. 641. A judgment may be based upon the deposition taken before 
the committing Magistrate, vyhich has been retracted at the trial, when the Sessions 
Court can see special reason for believing the original statement to be true cither from 
the statements of the same witnesses before itself or when that statement is to a certain 
extent corroborated by independent testimony If there is no such corroborative evi* 
dence, it is not proper to base a conviction solely upon the deposition given before the 
Magistrate— /eoc/ii, 21 All. Ill; AmanuUa. 21 W.R. 49; Jodub Das. 27 Cal 293 (306), 4 
C.W.N 129; Mainchand, 5 Lah. 324 (328), 25 Cr.LJ. 1201; Bang!. 10 Mad 295 (314); 
Bharmappa, 12 Mad. 123; Nirmal Das, 22 All. 445; Somadu. 47 Mad. 232. 25 Cr.LJ 715; 
Pirthi, 37 P.R. 1917, 18 Cr.L.J. 703; Nga Nyein. 11 Rang 4, 1933 Cr.C. 452 (454). 142 
IC 87, 34 Cr.LJ. 286. A.I.R. 1933 Rang. 57; see also Note 915 (18); especially when 
there is nothing on the record to show tliat the witnesses have In fact become hostile or 
have been won over by the accused— Pa/ic/wKW. 35 Cr.L.J. 797 (799). 148 IC 937, 10 
Luck. 1, 11 O.W.N. 508, 1934 Cr.C. 578, A I.R 1934 Oudh 182. A conviction based solely 
on e\’idcnce given by the witnesses before the committing Magistrate and retracted by 
them at the trial is unsustainable— S/icf Dtl. 17 P.R. 1919, 20 Cr.LJ. 792, 53 I.C. 696. 
The evidence of such a witness is not to be safely relied upon in the absence of 
corroboration — Kalaru Papiah, A.I.R. 194Q Mad. 136 (137), 1939 M.W.N. 1134, 

50 ML.W. 742, 1939 MCr.C. 282, 41 CrLJ. 323 (324), 186 I.C 484 If it were 
permissible to convict an accused person, relying solely upon the evidence given by a 
witness before the comrmtting Magistrate, the logical consequence would be that 
taking of evidence before the Sessions Court might be altogether dispensed 
AmamiUa, 21 W.R. 49. Evidence given before a committing Magistrate cannot be 
effectually utilised in support of a conviction unless it is showm by other corroboratiie 
evidence that the evidence given before the committing Magistrate slioutd be prefyred 
to and substituted for the evidence given at the trial — Jekal Tell, 3 Pa^- ’ 

6 P.LT. 53. 26 CrL.J 270; Lalji Rai, 37 CrLJ. 235 (238). 160 IC. 181. A.I R. 1936 
Pat. 11, 1936 Cr.C 6, 16 P.L.T. 730; Jaditb Das. 27 Cal. 295 (306)5 Kumhar, 

27 Cr.LJ. 591. 9» IC. 258, A I.R 1926 Pat 440; AVt/i Mandal. A.I.R. 1910 Pat 
289 ( 293), 19tQ P.W.N. 73. This view of law was, however, dissented from by the 
Albliabad High Court in Raja Ram. 36 Cr.LJ. 823, 155 IC G67. A.IR. 1935 All. 
G91, 1935 AL J. 668 and by the Lahore High Co’jrl in 7\’aThi}ati Singb, 37 CrLJ. 557 
(568). 162 1 C. 379. A I R 1936 Lalu 357, 17 Lah 419. 38 P.L.R. 820. 1935 Cr.C. 298. 
i.herc It has been held that there is nothing in this section to sliow that there need 
be corroboration of evidence so rerarded. that it lias like other evidence to be examined 
vlih care and to be considered with all the other surrounding arcumstances and that 
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no general law can, therefore, be laid down as to this The evidence of prosecution 
witnesses recorded before the comnutting Klagistrate and transferred to the record 
of the Sess’ons Court, under the provisions o! this section, is on the same footing 
with all other evidence in the case for all purposes and it is not necessary that 
tliere should be ‘corroboration of those statement otherwise’ — Parmanand v Emp, 
A.I R. 19-10 Nag. 340 (347), 1910 NLJ 459 A conviction cannot be based 
upon statements of witnesses made before the committing Magistrate, when they 
afterwards came forward before the Sessions Judge and gave only circumstantial evidence 
insuffiaent to connect the accused with the comtiasaon of the errme— Gfconu-aTa, 1915 
PWR. 15, 16 CrLJ. 612 A Sessions Judge does not show a proper discretion in 
allowing a statement made before the committing Magistrate by a witness to be used 
a« evidence under this section, when the witness repudiates it at the Sessions and 
says that it was given under pressure from the police in the course of the investigation 
^ — Bkut Nath, 7 C.IVN. 345 (350). In such a case the Judge should make some inquiry 
hy examin'ng the Inspector of Police regarding the restraint and pressure put upon 
the witness, before admitting such statement as evidence — Bairagt, 4 C.W.N. 49 (55)1 
Jadub Das. 27 Cal 295 (300). 

lYhere every one of the witnesses for the prosecution has been demonstrated at the 
trial to have contrad.cted the statement that he made before the Committing Magistrate 
it would not be safe to convict the accused — Harnam Singh v. Emp, 38 Cr.L.J, 765, 
169 1C. 434, 10 RL. 13. 39 P.L.R. 555. AIR. 1937 Lah. 597. 

899. “Subject to the provisions of the Evidence Act”: — ^Thesc words 
do not mean that evidence duly taken before a Magistrate can only be utilized at a trial 
in a case where the Evidence Act speafically aulhonses its use. Such a construction is 
erroneous, because there are only certain sections In the Evidence Act (secs 32, 33, 145, 
155, 157) which can in any way be regarded as even remotely dealing with this subject, 
but none have any direct bearing There is indeed in the Evidence Act nothing at all 
which permits or specifically provides for the use of evidence taken before a Magistrate 
as evidence at a trial. What is really meant by the words is that evidence duly taken 
before a Magistrate can be used for all purposes in a trial Court so long as the evidence 
is 'evidence' withm the meaning of the Evidence Act, le, If the matter contained 
therein is, according to the rules laid down in the Evidence Act, of evidential value. 
For instance, hearsay evidence taken before a Magistrate would not be capable of being 
utilized by a Sessions Judge as of evidential value at the trial These words may also 
probably mean that the c\ndence taken before a Magistrate can only be used at the trial 
subject to the procedure laid down in the Evidence Act— /c/iof Tch, 3 Pat. 781 (788- 
790), 6 P.L.T 53, 26 CrLJ 270; Bahadai, 19 SLJl. 71, 26 CrLJ. 1063. 

The words '/or all purposes subject to the proi-isions of the En’dcnce Act’ do not 
mean that the c%'idence given before the committing Magistrate can be used in the 
Court of Sess'on only for the purpose of corroboration and contradiction in accordance 
with sections 155 and 157 of the Evidence Act. Such cndence may be acted upon by 
the Sessions Court precisely as if that evidence has been deposed to before the Sess'ons 
Judge The words merely mean that the law of evidence enacted in the Endence Act 
must be complied with. For instance, es’idcnce which had been wrongly admitted by 
the committing Magistrate, in violation of the proris’ons of the E%-idcncc Act. cannot be 
transferred to the file of the Sessions Judge and used at the trial. The amendment is 
obviously introduced for the purpose of neinos’ing any doubts as to the right of the 
Court to treat the cndence guTn before the rommitlmg Magistrate as subslanlhe 
evidence in the trial, when such evidence has in the discretion of the Inal Court been 
properly brought on that Court's record — ^AmiV Zaman, 6 Lah. 199, 26 PL.R. 361, 

26 Cr.LJ 1245] Abdul Gam. 53 Cal 181, 42 CL.J. 203, 26 CrL.J. 1577; Basappa. 27 
BomLR 113, 26 CrLJ. 7Cfi, 86 IC 145. A.IR. 1925 Bom 265s Bthari. 49 AIL 251, 

27 Cr.LJ. 1365 (1367). The words "subject Evidence Act" mean nothing more 

than that such statements should not ctmta*n matters which would be irrelevant or 
inadmissible under the Evidence Act— BcAari. supra. See also Bahadur, 26 Cr.LJ 
1053, 88 I.C. 7, 19 S L.R. 71, A.I R. 1925 Sind 2^. 
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It cannot be maintained that the deposition, when admitted under sec. 288, Cr. P. C, 
can only be used for the purpose of cross-examination within the provisions of sec. 155 
of the Indian Evidence Act. This contention is clearly untenable in view of the express 
provisions of sec. 288 of the Code that it is to be treated as evidence in the case for 
all purposes; the words “subject to the prolusions of the Indian Evidence Act, 1872” 
cannot be read so as to limit the purposes for which it may be used — Fakira v Emp., 
38 Cr.LJ. 498, 167 I.C. 790. 39 P.L.R. 334, 1937 O.L.R. 216, 41 C.W.N. 741, 1937 
M.W.N. 546, 9 R.P.C. 231, 1937 ACr.C 74, 3 B.R. 426, 1937 O.W.N. 412, A.I.R. 1937 
P.C. 119, 1937 A.L.R. 328, 64 I A 148, 46 ML.W. 134, 39 BomL.R 966, ILR. (1937) 
Bom. 711, 1937 A.W.R. (P.C. 1128. 1937 AL.J. 1055, <1937 ) 2 M.L.J. 323 (P.C). See 
also Nebti Mandal, A I R 1940 Pat. 289 (293), 1940 P.WN. 73. 

900. Practice and procedure; — ^The counsel for the prisoner is not entitled 
to refer to the deposition for the purpose of contradicting the witness without having 
drawn the attention of the witness to the alleged contradiction in his deposition, and 
without having given him an opportunity of explaining it — Zawar, 31 Cal 142; 
ioehmi Lai. 3 P.L.T. 398, 23 Cr.L.J. 218, A.I R. 1922 Pat. 40. Before a Judge can 
use as evidence the deposition given before the Magistrate, he is bound to let his 
intention, or the possibility that he may do so, be known to the accused and to the 
prosecution, in order to afford the accused and the prosecution an opportunity for testing 
such statement by crosa-examirution or otherwise dealing with such statement as part of 
tne case which may be taken into consideration by the Judge. Otherwise it is impossible 
for the prosecution or the defence to deal with the matters which may influence the 
Judge’s mind in coming to a decision — Behan, 1886 A.W.N. 256; Mifsa, 30 Cr.LJ. 
333, 114 I C. 609. Ind. Rul. 1929 Nag. 81, A.I R. 1929 Nag 233. 

It is improper for the Judge trying a case to take a witness’s deposition bodily 
from the committing Magistrate’s record, and to treat it as evidence before the Court 
itself— i)iJ« SoAai, 7 All. 862; feochi, 21 All. 111. The Judge is bound to put to the 
witnesses, whom he proposes to contradict by their previous statement, the whole or 
such portion of their depositions as he intends to rely upon, so as to afford them an 
opportunity of explaining their meaning or denying that they had made any such 
statements and so forth — Don Sahat. 7 All 862; Sadar Din, 10 LahL.J. 460, 29 Cr.L.J. 
1047 (1048), 112 I.C. 471, A.I.R. 1929 Lah. 111. Depositions given In the lower Court 
which contradict the statements in the Sessions Court should be put to the witness 
before they are admitted under sec. 288, Cr. P. Code — Nanhu Mahton, 32 Cr.LJ. 438 
(440). 129 IC. 666, A I.R. 1930 Pat 338, 11 P.LT. 772, 12 P.L.T. 239, 1930 Cr.C. 
710. Ind Rul 1930 Pat. 122- 

Section 288, Cr. P. C., is not a section to be lightly used This section is not to 
be used as a matter of course but in the discretion of the Judge, and the fart that 
the whole statement is to be brought on the record and used as substantive evidence 
suggests that the proper occasion to use it is when the Judge is satisfied that the 
statement made before him is substantially false and the statement before the Com- 
mitting Magistrate is substantially true. The existence of minor discrepannes between 
statements made in the Committing Magistrate’s Court and the Sessions Court is not 
sufficient to justify the bringing bodily on to the record of the statement of a witness 
under sec. 2M, Cr. P. Code- The proviaons of secs. 145, 154, 155 and 157, Evidence 
Act, may, in such circumstances, be more appropriately used— Afanghan Khan v. Emp., 
38 Cr.LJ. 487, 167 I.C 913. 9 US. 213. AIR. 1937 Sind 61. 30 SLR. 238. See also 
Kataru Chmna Papiah. 41 Cr.LJ. 323 (325), 186 I.C 484, A I.R. 1910 Mad. 135. 
1939 M.W.N. 1134, 50 M.L.J. 742, 1939 M.Cr.C. 282. 

The depositions before the Magistrate were used during the trial for the purpOM 
of cross-examining the witnesses, and extracts from those depositions were put In 
evidence, jet because the depositions were rot formally tendered as evidence to the 
Court, they were not included in the record. Held that such formality amounts to 
absurdity and that if questions arc put and extracts Included from depositions, during 
the trial of a case, it must be obvious that the evidence has been admitted by the 
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Judge and that it must form part of the record, whether, technically speaking, it has 
properly been tendered or not— MoUa Khan, 37 CWN. 1061 (1063) 

Power of High Court: — Where, m an appeal, the High Court was of opinion 
that the statements made before the committing Magistrate by certain witnesses who 
were also e-camined before the Sesaons Judge should have been brought upon the 
record by tlie exercise of the powers conferred by section 288, it directed the Sessions 
Judge to take proceedings for the purpose, after givii^ notice to the accused persons 
that it was proposed to use those statements against them — Na^tna, 19 A.L J. 947, 27 
Cr.Lj 813, 95 I.C. 477. 

289. (1) When the examination of the witnesses for the 

Procedure after exam- prosectition and the examination (if any) 
nation of witnesses for ,i . i i ^ \ 

prosecution 01 the accused are concluded, the accused 

shall be asked whether he means to adduce evidence, 

(2) If he says that he does not, the prosecutor may sum up his 
case ; and, if the Court considers that there is no evidence that 
the accused committed the offence, it may then, in a case tried 
with the aid of assessors, record a finding, or in a case tried by a 
jury, direct the jury to return a verdict of not guilty, 

(3) If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there 
is no evidence that the accused committed the offence, the Court 
may then, in a case tried with the aid of assessors, record a 
finding, or, in a case tried by a jury, direct the jury to return a 
verdict of not guilty. 

(4) If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there 
is evidence that he committed the offence, or if, on his saying 
that he does not mean to adduce evidence, the prosecutor sums 
up his case and the Court considers that there is evidence that the 
accused committed the offence, the Court shall call on the accused 
to enter on his defence, 

901. Examination of the accused;— The words "if any” in this section 
show that although under sec 342 it is imperaUve on the Judge to examine the accused, 
still the examination may be dispensed with in some cases, e.g , where the accused has 
admitted his guilt and had been examined by the committing Magistrate — Khudham 
Bo%e, 9 CLJ 55, 3 IC. 625, 10 CrLJ 325 This section prima /acre implies the 
possibility of their being no examination of the accused But that is up to the stage 
when he is asked “whether he means to adduce evidence." This section has to be 
read in conjunction with the provisions of sec 342 of the Code, whidi makes it the duty 
of the Court, for the purpose of enabling the accused to explain any evidence against 
him, to question him generally on the case "before he is called on for his defence.” But 
the questioning of the accused referred to in the section is not meant to be lengthy 
cross-examination as regards all evidence prodiMxd by the prosecution — fhabwala, 34 
Cr.LJ 967 ( 972), 145 IC. 481. AIR. 1933 All. 690, 1933 Cr.C. 1202. 

There is no prox-iaon in the Criminal Procedure Code for the alleged practice 
allowing an accus^ person in a S^ens Trial to put in a written slatemenL The 
wntten statement, if put in, cannot be regarded as part of the record of the trial of the 
accused— Tfliflit Nath, 39 C.W.N. 1309 (1311), 37 CriJ. 30. 159 IC. 149. A.I.R. 
1935 Cal 687, 1935 CrC. 1079, 63 Cab 481. Wntten statements filed on behalf of 
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accused persons are evolved out of the brains of tlie Counsel for the accused helped 
by the poi>o^;ars and friends of the accused, and seldom represent the idea of the 
accused or the facts as known to the accused. Little or no importance should, therefore, 
be attached to such written statements and ail Magistrates and Sessions Judges should 
sternly discountenance the practice of filing written statements on behalf of accused 
persons— A/oJzomffiffd Anis, 37 Cr.L.J. 955 (^7). 164 I.C. 482, 1936 O.W.N. 691. 
A.I.R. 1936 Oudh 405, 1936 O.L.R. 459. 

Sum up; — ^The prosecution has a ri^t to sum up under sub-section (2) only 
when all the accused persons say that they do not mean to adduce evidence. IVhere one 
of the accused adduces evidence and the other accused do not, they must all follow 
one another in their defence under sec. 290 — Sadanand, 18 Bom. 364. 

902. *No evidence’: — Sub-section (2) or (3) applies only where there is no 
evidence, and would not cover cases where the Court considers that the charge is itself 
improper — Divarka Lai v. Makadeo, 12 AH 551. 

The prosecution has to prove all the facts necessary to constitute the offence charged 
against the accused. If it fails to do so, then in a sessions case, after the case for the 
prosecution has been closed, the Court should acquit the accused, where no evidence 
of any of the links necessary to establish the offence has been adduced by the prosecution 
— Jeremiah v. Vas, 36 Mad 457 (462). Where there Is no evidence, the jury should 
be directed to find a verdict of not guilty; and It is wrong to leave it to the jury 
to say whether the accused is guilty or not guilty — Gteedhary, 7 W.R. 39; Hutton Das, 
16 W.R. 19. 

The words ‘no evidence’ do not mean "no satisfactory, trustworthy or conclusive 
evidence ’’ If the Court is satisfied that there is not upon the record any evidence 
which even If it were perfectly true, would amount to legal proof of the offence, then 
the Court has power, without consulting the assessors, to record a finding of not 
guilty; but the Sessions Judge has no power merely because he considers the evidence 
untrusttcorthy, or unsatisfactory or inconctuswe. It is not the intention of the 
Legislature that the assessors or the jury should give their opinion or verdict in those 
eases only where the Judge is inclined to consider the evidence for the prosecution to be 
trustworthy or satisfactory or conclusiv'o— A/«Mna Lai, 10 All. 414; Vafiram, 16 Bom 
414; HamchaTiler Smgh. 8 P.L.T. 691, 28 Cr.LJ. 692 (695), 7 Pat. 15. 103 IC. 548; 
Natcala Kishore, 30 Cr.L.J. 519 (521). 115 IC 692, 10 P.L.T. 101, A.IR. 1929 Pat 
121, Ind. Rul 1929 Pat 244; Hup Narain, AIR. 1931 Pat. 172 (175), 10 Pat. 140, 
1931 Cr.C, 460, 132 I.C. 876, 32 CrL.J. 975, 12 PL.T. 746. A Court can acquit the 
accused under sec. 289 only in a case in which there is no evidence that the accused 
committed the offence. So, if there is any direct evidence which would establish the 
offence, the accused must be called upon to enter upon his defence, and the trial should 
be completely gone through, even though the Sessions Judge himself did not bsheve the 
evidence — Nalli Conudan, 2 Weir 382. But sec Labbai Kutli in Note 918. 

The accused must be acquitted under this section if there is no etudcnce on the 
pTOseeution side: and he cannot be comicled on the evidence given against him by the 
witnesses called by the eo-aceused in Ws defence — Raghava, 5 M.L.T. 75, 10 Cr.LJ. 68 

Direct the jury; — ^The expres»on "direct" leaves no room for doubt that the 
intention of the Legislature w-as that the jury was bound to accept the opinion of the 
Judge, whether they’ agreed with that view or not. The direction of the Judge that 
there is no evidence that the accused committed an offence is binding on the jury and 
must be followed by them. In other words, the question of absence of evidence is 
treated as a question of law and not a mere question of taci—Qudral, A.LR. 1939 
AH. 708, 1939 A L J 980, 41 Cr.L J. 142, 185 I C. 271, I.L.R. 1939 AH. 871. 

903. Defence; — It is not a mere formality, but an essential part of the 
criminal trial, to call upon the accused to enter on his defence: an omission to do so 
IS not a mere irregularity curable by see. 537— /maw Alt, 23 Cal. 252 In Pferngir, 16 
A.L.J. 41, 19 Cr.LJ. 209, 43 I.C. 785, however, the omission to call upon the accused 
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to enter on his defence Avas held to be a mere irregularity cured by sec. 537, unless 
the accused Aras prejudiced thereby. This \iew has been followed in — Thoppa, 37 
Cr.L.J. 45, 159 I C. 30, 1935 M.\V.N 1091, A.I R. 1936 Mad. 82. 

^Tiat clause (4) of this section means is that if the accused calls no Avitnesses, 
he or his pleader is to make his final address to the Court — Thoppa, supra 


290. The accused or his pleader may then open his case, 
Defence Stating the facts or law on which he intends 

to rely, and making such comments as he 
thinks necessary on the evidence for the prosecution. He may 
then examine his witnesses (if any) and after their cross- 
examination and re-examination (if any) may sum up his case. 

904. Examination of defence witnesses: — ^The accused is at liberty to 
meet the case m any Avay he likes. He can, as to the whole or any part of the case 
against him, rely on the witnesses for the prosecution, or may call fresh evidence 
himself. No adverse inference will be drawn against him, if he does not produce or 
examine any witnesses— D/mnna. 8 Cal 121; Huiiy Churn, 10 C^f 140; Ashraf, 21 
C,W.N. 1152 [per Huda J.). But where a prtma facte case of circumstances making 
out or tending to support the charge against the accused is established, and he withholds 
evidence in disproof or explanation available to him and not accessible to the prosecution, 
an inference unfavourable to the accused may legitimately be drawn — Ashraf AH, 21 
C.WN. 1152 {per Tcunon J ) 

The burden les on the prosecution to prove bejond all reasonable doubt that the 
offence was committed by the accused If the prosecution cannot prove it, the accused 
18 under no obligation to explain how the offence was committed or who committed the 
offence or by what means — fcOmat. Ratantal 686 When there is no prtma facie 
evidence sufficient to convict the accused, he is not under any obligation to explain to 
the Ccjrt his movements at the time of the offence — Bepin, 10 Cal 970. 

905. Cross-examination: — An accused person must be allowed to cross- 
examuie the witnesses called by another co-accused for his defence, if the case of the 
latter is adverse to that of the former— Ram Cliand v Hantf, 21 Cal 401. But the 
accused cannot cross-examine his own witnesses Thus, where a prosecution witness 
was e.\amined before the committing Magistrate but was not called in the Sessions 
Court, and thereupon the counsel for the defence examined him, he would be treated 
as a witness for the defence, and the defence counsel was not entitled to cross-examine 
him, unless it appeared that he was suppressing the truth or was l>ing or refusing to 
give information — Zotvar Hustn, 20 AH 155. 

905A. Sum up: — This section contemplates that, where there are more accused 
than one, their Counsel should all be heard after the conclusion of the whole of the 
defence evidence— fl/fl/irndcr, 33 CrLJ 97 (103), 135 IC. 209, Ind Rul. 1932 Lah. 81, 
AIR. 1932 Lah 103, 1932 CrC 123. 33 P.LR. 891. 


291. The accused shall be allowed to e.xamine any witness 
not previously named by him, if such witness 
Right of accus^ as to js in attendance; but he shall not, e.\'cept 
moning of witnesses. as provided in scctions 211 and 231, 

be entitled of right to have any xvitness 
summoned, other than the witness named in the list delivered to 
the Jilagistratc bv whom he was committed for trial. 


906. Summoning of witnesses: — The acru«td is entitled as a matter of 
right to secure the attendance of all witnesses named in the lUt delivered to the 
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Magistrate and a conviction without sununoning and examining the defence witnesses is 
liable to be set aside— A/ootu«, 12 W.R. 22} Fahuddin, 47 Cal. 758. It is ordinarily 
incumbent on the accused to put in his list of defence witnesses at once, that is to 
say on the day when the order of commitment is made and that if he does not do 
so the Magistrate will have a discretion to allow' or not to allow any such application if 
it is made on any subsequent date If, however, such an application is made and allowed, 
then the application whether under aib-sec. (1) or sub-sec. (2) of sec. 211 will be 
governed by the same principle. Tlie discretion having been exercised and summonses 
on the defence witnesses having been issued the Sessions Judge is bound to enforce the 
attendance of these witnesses who were in contempt — Kali Bilask, 31 Cr.L.J. 695, 124 
I.C. 513, A I.R. 1930 Cal. 188 

If some of the witnesses whose names have been entered in the list given to the 
committing Magistrate (under sec 211) fail to appear in the Sessions Court, the Judge 
ought to summon them, and he cannot refuse to do so on the ground that the application 
for summons has been made at a late stage of the trial (vis, at a time when the 
examination of the other defence witnesses has been ended and the case is ready for 
arguments)— fairuddm. 47 Cab 758. 24 CWJ^. 527, 21 CrLJ. 842. The accused is 
entitled as of right to have the witnesses named in the list delivered to the committing 
Magistrate (sec. 211) c.xammed on his behalf, and the Sessions Judge is not justified in 
refusing to summon any such witness, if he is absent, merely on the ground that it 
would be inconvenient to adjourn the case in order to secure the attendance of the 
witness An accused person has the right to defend himself, and in order to support 
his defence he is entitled to cite such witnesses as he thinks will help him. Undoubtedly 
it is very inconvenient to ail parties including the jurors to adjourn a case in the midst 
of a trial, and it is therefore proper that before a case commences the Sessions Judge 
awertain whether the case is ready, i e.. whether the •witnesses wt both sides 
are in attendance — Fam Mamud, 58 Cal. 412, 34 C.W.N. 1014 (1016), 32 Cr.LJ. 316, 

The accused person cannot how'ever require the Sessions Judge, os of right, to 
summon and examine witnesses other than those named in the list—Boidnalh, 3 W.R. 
29 And the Judge’s refusal to grant an adjournment to summon a witness not named 
in the list is not il!egal-N«i> Smh. 7 LahLJ. 428. 26 P.LR 767, 27 Cr.L.J. 134. 91 
I C 806, A I.R. 1923 Lah 557. But the Sessions Judge has an inherent power, if he 
thinks proper to exercise it, to summon those xritnesses— Rojo oj Kantit, 8 All. 668. 

A Sessions Judge should not refuse to enforce the attendance of certain witnesses 
for the defence, on the ground that there is ample evidence on the record about the 
matter; it is for the accused person and not for the Judge to say what amount of 
evidence it would be proper to place before the Jury in order to establish the case for 
the defence— Brojendro, 7 C.WJ^ 188. 

In a serious case the accused should be allowed an opportunity of adducing such 
evidence as they chose. If at the examination of the witnesses for the defence the 
Sessions Judge is of opinion that the statements made by them are not admissible or are 
not relevant in evidence he can rule them out. He docs not exercise a proper discretion 
in refusing an adjournment for examination of defence witnesses on the ground that 
those witnesses will not prove relevant matters or any matter admissible in evidence 
under the law, without allowing the accused to produce their witnesses and then 
deciding about the relevancy of their evidence — Mukla! Hossein, 31 Cr.LJ. 1077, 126 I.C 
720. A I R. 1930 Cal 362. 

An accused person cannot ask as of right that newly named witnesses shall be 
summoned for his defence, but his prayer wxiutd not ordinarily be refused if there were 
time to secure the attendance of the witnesses before the conclusion of the trial— 
Ramsacar. A I R. 1933 Pat. 559, 1933 CrC 1259. 

The ftccuscd is cmitlcd to have the assistance of the Court in obtaining the 
attendance of all the persons whose names he gives in at once on being req’Jircd to 
do under sec. 211, Cr. P. C Sec 211 (2). Cr. P. C, gives the hfagistratc a discretion 
to olbw the accused to give in any further Hst of witnesses at a subsequent Ume. 
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There is a departure from the procedure contemplated by the Code vvhen the accused 
present their list of witnesses not to the Magistrate under sec. 211 (2), Cr. P. C., 
but to the Sessions Judge and probably the most correct procedure for the Sessions 
Judge at that time is at once to forward the application to the committing Magistrate 
for disposal under sec 211 (2), Cr P. Code Assuming that it is open to the Sessions 
Judge to deal with the application to summon defence witnesses as the case has already 
come on his file, then the princ'ples uhidi he ought to folJoiF would be the same as 
those whidi the Magistrate should follow. ^Vhere the list presented to the Sessions 
Judge is not a list of wrtnesscs in addition to the number already summoned but is 
the first list which has been presented to any officer, it would seem in such a case 
desirable to summon at least some of the rntnesses regarding the effect of whose 
testimony some explanation could be given. When amendments and additions are 
made to the charges after the commencement of the trial in the Court of Session, 
the prosecutor and the accused have the right not only to recall and resummon any 
witness who may ha\*e been examined but also to call any further witnesses whom the 
Cxiurt may think to be material A request to summon a fresh witness can only be 
refused on the ground that the evidence of the witness is not thought by the Court to 
be material — Musafiru v. Emp.. AIR. 1910 Pat. 355 (358, 359), 21 P.L.T. 13, 19 
Pat. 413, 1940 P.W.N. 83. 

Prosecutor’s right of 292. T/tc f>rosccnfor shall be entitled 
reply. fo reply — 

(а) if the accused or any of the accused adduces any oral 

evidence; or 

(б) ivith the permission of the Court, on a point of law; 

or 

(c) zvifh the permission of the Court, zvhen any document 
zvhich docs not need to be proved is produced 
by any accused person after he enters on his 
defence: 

Provided that, in the case referred to in clause (c) the reply 
shall, unless the Court otherwise permits, be rcst7‘ictcd fo com- 
ment on the document so produced. 

Change: This section has been redrafted by section 79 of the Cr. P. C. 

Amendment Act, XVIII of 1923. Prior to this amendment, the section stood as 
follows : — 

"292. If the accused or any of the accused adduces any esndence, the prosecutor 
shall be entitled to reply." 

907. Object and scope of section: — ^The object of the bw in this section 
IS to let each side have an opportunity of commenting on the es’idence of the other, and 
not to give an additional advantage to the prosecution Therefore, where the defence 
ccunsel first said that he meant to adduce evidence, but afterwards informed the Court 
that he did not mean to call evidence, and did not actually call any witnesses, the 
Judge should not allow the right of reply — Hurry Churn, 10 CaL 140. In other words, 
this section makes the right of reply dependent upon the fact of oral evidence having 
been acliialty adduced 

908. Adducing of evidence: — The patting in of the depositions of certain 
prosecution witnesses made before the comnutting Magistrate and of the statements of 
the accused made under sec. 162 to a Police constable, forming put of the record sent 
up by the hfagislratc, cannot be said to be adducing evidence by accused within the 
picaning of this section The tender of them as evidence by thf gfwd is merely an 
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application to the Judge for the exercise of the disaetion vested in him by sec. 288— 
SUwart, 31 Cal. ItSO. 

Documentary evidence put in by accused through prosecution witnesses : — Prior to 
the amendment of this section, there was a confljct of decisions relating to the question 
whether the putting in of documentary evidence by the defence during the cross- 
etamination of prosecution witnesses amounted to “adducing of evidence” by the accused 
and gave the prosecutor a right of reply. In the following cases, it was held that 
where during the cross-examination of the prosecution witnesses and before the close of 
the case for the Crowm or before enteting upon bis defence, the accused put in some 
documentary evidence, but did not examine any witnesses for the defence, it did not 
g:ve a right of reply to the Crown, because so long as the case was in the hands of the 
prosecution, the putting in of documents could not be said to lake the prosecution by 
surprise, and this is the correct test for determining whether the prosecution should 
have the right of reply — Timol, 10 C.\V.N. cclxwi; Kaliprosonno, 14 Cal. 245; Solomon, 
7 Cal. 930 (932); Sreenath, 43 Cal 426; Greesh Chunder, 10 Cal 1024; Krishnaji 
Baburao. 40 Bom. 436. Abdulali. 11 BomLR. 177, 9 Cr.LJ. 284 (291); Bereh, 7 
L.BR. 84, 15 Cr.L.J. 241. In the folloxving cases it was held that the prosecution was 
entitled to a right of reply even if any documentary evidence was put in by the defence 
before the close of the evidence for the prosecution (c g , if any document was produced 
by the defence during the cross-examination of a prosecution witness)— 14 AIL 
212 (216) s Venkatapalht, 11 Mad. 339; Moss. 16 All. 88; Bhaskar, 30 Bom 421; Manuel, 
4 LB.R. 5. 6 Cr.L.J. U5. 

The conflict between various Courts had been set at rest by the Legislature 
bv using the words “adduces any oral evidence” in the present Act in sec. 292 (a) 
instead of the words “adduces any evidence" which were used in the prerious enactments. 
The right of reply depends, under the present law, on the accused adducing oral 
evidence m defence after the close of the prosecution case and the mere fact of their 
having proved certain documents through a prosecution witness in cross-examination 
does not deprive them of their right of reply. An erroneous decision as to the right 
of reply is an irregularity, but by no means so material or subs’antial as to justify Ute 
setting aside of the trial— A'lmdar Singh, 32 CriJ. 944, 132 l.C. 692, 32 P.L.R. 435, 

A 1 R. 1931 Lah. 534, Ind. Rul. 1931 Lab 660. 1931 Cr.C. 774. 

909. Reply: — Reply means generally to the whole case. Even if one of the 
accused calls witnesses, and the others do not, the prosecution is entitled to reply not 
merely on the evidence adduced by one of the accused, but generally on the whole case. 

It IS not the intention of this section that the prosecution is to sum up as to such of 
the accused as do not call evidence, and to reply only on the evidence adduced by the 
others — Sadanand, 18 Bom. 364. 

909A. Argument. — It seems to be plain that any arbitrary and undue 
curtailment of the parties' right of ailment is to be deprecated. But although it 
cannot be denied that for the proper administration of justice the parties should 
be allow’ed a full and unrestricted right of addressing the jury, yet it cannot be 
overlooked that the summing up of the case by the Judge in his charge to the 
jury plays a very important part in a jury tnaL It is obvious that in those cases 
where the accused is defended or where he is defended by an incompetent Counsel 
01 is loo poor to engage the services of a comi^tent lawyer, his case cannot generally 
be adequately placed before the jury by means of argument If, however, in those cases 
the Judge properly charged the jury, the mere fact that the case not been 
adequately argued on behalf of the accused cannot by itself be a good ground for ordering 
retrial On the same principle a retrial ^lould not be ordered, unless it can be shown 
that matters which Counsel would have placed have not been placed before the jury 
or the charge of the Judge is defective and erroneous in material particulars— /C. K. AU. 

15 Pat 817 (840, 841). 38 CrL.J 673 (683), 169 l.C. 48, 18 PL.T. 535, 9 RP. 526, 

3 B.R. 514, A.I.R, 1937 Pat. 263. 
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293. (1) Whenever the Court thinks that the jury or 

view by jury or asses- assessors should view the place in which 
sors. . the offence charged is alleged to have 

been committed, or any other place in which any other transaction 
inatcrial to the trial is alleged to have occurred, the Court shall 
make an order to that effect, and the jury or assessors shall be 
conducted in a body, under the care of an ofBcer of the Court, to 
such place, which shall be shown to them by a person appointed 
by the Court. 

(2) Such ofTicer shall not> except with the permission of 
the Court, suffer any other person to speak to, or hold any com- 
munication with, any of the jury or assessors, and, unless the 
Court otherwise directs, they shall, when the view is finished, be 
immediately conducted back into Court. 

This section speaks of the view of the place of offence by jurors and assessors, 
whereas section 539B relates to the view of the place by Judges and Magistrates 

Examination of witness, not petmtlled . — ^The assessors can only view the scene of 
the alleged offence, and cannot examine any witnesses on the spot; because by sub-section 
(2) the officer conducting the jurors or assessors to the spot cannot sufTer any other 
person to speak to them— Ctiut/erdAoree, 5 W R 59. 

The juror or assessor form an integral part of the Court. Any proceedings taken 
by the Judge in the absence of the jaiots or assessors are necessarily void and illegal. 
^Mien the Sessions Judge made local inspection in absence of the assessors, the inspection 
note made by him must be ruled out, as having been made in contravention of the 
provisions of the Cr. P Code— Ra; Bokadut, 35 Cr.LJ 1496 (1499), 152 I.C. 103, 11 
OWN 1309. 


294. If a juror or assessor is personally acquainted with 
When juror or assessor any relevant fact, it is his duty to 
may be examined. inform the Judgc that such is the case, 

whereupon he may be sworn, examined, cross-examined and 
le-examined in the same manner as any other witness. 

See Note 892. 


295. If a trial is adjourned, the jury or assessors shall 
j„,y or o,sos»rs to f ‘h' adjourned sitting, and at 

attend at adjourned sit- every subsequent sitting, until the conclusion 
of the trial. 

910. When trial should be adjourned: — A Judge is bound to adjourn a 
case in which a witness summoned for the defence is absent, csjJccially if he is a 
natenal witness and the case cannot be satisfactorily decided in his absence — Ishan, 
15 W.R. 34; Ru/iiarom, 18 WR. 20; Kab Proiunno, 23 W.R. 58. But under such 
circumstances the Judge will not be justified in discharging the jurj* in the midst of a 
tiial adjourning the case to (he next Sessions— FwroJiromy, 4 Bom.LR. 939. 


296. The High Court may, from time to time, make rules 
1 to keeping the jury together during 
trial licfore such Court lasting for 
more than one day; and subject to such rules, the presiding Judge 


Locking up jury. 
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may order whether and in what manner the jurors shall be kept 
together under the charge of an officer of the Court, or whether 
they shall be allowed to return to their respective homes. 

In every case involving the punishment of death or of transportation for life in 
^\hich the trial lasts for more than one day, the jur^' should be kept together during the 
trial by the SherilT or Deputy Sheriff or such other officers as the presiding Judge 
appoints for that purpose; and in every other case m which the trial shall last 
lor more than one day, it shall be in the discretion of the presiding Judge whether the 
jury shall be kept together in manner aforesaid or shall be allowed to return to their 
respective homes— Bomhoy Gazette. 1875, Part I. p 653. 


f. — Conclusion of Trial in Cases tried by Jury, 


Charge to jury. 


297, In cases tried by jury, when the case for the defence 
and the prosecutor’s reply (if any) are 
concluded, the Court shall proceed to 
charge the jury, summing up the evidence for the prosecution 
and defence, and laying down the law by which the jury are to 
be guided. 

911. ‘‘When the case are concluded” This section specially 

enacts that the Judge shall only charge the jury when the case for the defence -and 
the prosecutor’s reply are concluded, te.. after oil the evidence has been taken on 
both sides, and the counsel of both parlies have finished addressing the jury. A Judge 
who charges the jury and takes verdict as regards some only of the accused, and 
afterwards hears arguments and takes s-crditt as regards the remaining accused, will 
be acting irregularly and contrary to the provis'on of this section — Abdul Hametd, 
36 Mad 585, 15 Cr.L.J. 197, All the witnesses on both sides must be examined 
before the Judge can put the case to the jury. Where after the examination of 
some of the prosecution svitnesses the Judge asked the )UTy whether they wished to 
hear any more es’idence and they stated they did not believe the evidence and wished 
to stop the case, and the Judge recorded a verdict of acquittal, it was held that the 
procedure was WTong. All the remaining witnesses ought to have been examined before 
any verdict was recorded — Ramalingam, 20 Mad. 445. After the witnesses for the 
prosecution and a certain number of wfnesses for the defence had been examined, the 
foreman of the jury asked if the defence could not cut down the number of witnesses they 
had summoned; the defence thereupon agreed to dispense with all further witnesses 
save one. The Judge taking the foreman’s intervention as an indication that the jury 
bad decided to acquit, proceeded to diarge the jury upon the case as it stood. The 
jury however found the accused guilty, whereupon the Judge ordered the remaining 
witnesses for the defence to be examined, and after this was done he again addressed 
the jury and then the jury again gave their verdict. Held that the procedure was 
entirely illegal, because all the evidence on both sides must have been concluded before 
the case could be submitted to the jury. Both the verdicts were therefore null and void 
—Lyme, 4 Lah 382, 25 Cr.L.J, 377, 77 I C 425. AIR. 1924 Lah. 17, 

■\Vhere the Judge required the jury to giTC a finding on one of two questions of 
fact constituting the proof in the case, before he concluded his charge with reference to 
the other question of fact, held that the procedure was irregular, if not illegal, and was 
certainly calculated to embaiass the jury in arriving at a proper verdict as to the 
character of the offence, if any proved — Badava Kunhi, 2 Weir 499 (500) . See also , 
JVasar Darzi, 33 C.W.N. 451. 

Although It is desirable that the Judge should charge tlie jury immediately after 
the pleaders on both sides have finished their addresses, while the arguments are fresh 
in the minds of the jury, still if the Judge has to adjourn the case for a week after the 
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pleaders’ addresses owing to the intervention of holidays and for special duty elsewhere, 
and then he charges the jury, the charge does not become illegal Such adjournments 
are inevitable, and it is not necessary that the pleaders sliould address the jury again 
—SuT Nath,^5Q All 365, 28 Cr.LJ 950 (952), 105 I.C. 662, 8 AICrR. 342. A.I.R. 
1927 All. 721, 25 AL.J. 1077. 

912. Charge to jury: — The form and contents of a charge vary with the 
circumstances of individual cases, with the nature of the evidence, and with the mode 
in which the case for the prosecution and the defence is conducted Generally speaking, 
it IS usual to begin a charge by setting out the offence or offences with which the prisoner 
is charged, and explaining the law relatir^ to those offences Then the case for the 
prosecution and the case for the defence may be referred to, and such comments made on 
the evidence adduced by the other side as the Sessions Judge may think desirable or 
useful Care should be taken to place the defence set up fairly before the j’ury and to 
ensure that the jury appreciate the issue or issues which they have to try — Afiruddi, 
23 CW.N. 833, 20 CrLJ 661 Some sequence must be adopted by a Judge in 
charging a jury Any sort of sequaice will do, preferably chronological, but even 
alphabetical sequence is better than none at all — Kamtraddt, 37 C.W.N. 1102 (1103). 

To charge the jury at very great length may itself be an obstacle to their arriving 
at a correct decision. They are laymen and to enable them to come to a correct decision 
it is necessary that essentials should be clearly brought out and not overwhelmed and 
obscured by too great mass of detail — Atdalt Mian, AIR 1933 Pat 495, 35 CrX J. 56, 
146 I.C 460. 1933 CrC. 1061 

The heads of the charge should represent with absolute accuracy the substance of the 
charge, and be such as to enable the High Court on appeal to see distinctly, whether 
the case was fairly and properly placed before the jury — Fanwdia Nath, 36 Cal 281, 
13 C W N. 197 It IS not only desirable but necessary that the charge should be recordec! 
in an intelligible form and with sufficient fulness to enable the Appellate Court to 
satisfy itself that all points of law were clearly explained to the jury in reference to the 
facts and the evidence in the case — Panchu Das, 34 Cal 698, 11 CWN. 666; Biru 
Mandal. 25 Cal 561} Asanulla, 39 C.WJ4 924, 36 CrLJ. 1246, 157 IC 837, AIR. 
193s Cal 534, 62 Cal 911, 1935 Ci C. 910 A charge to a jury ought to be delivered 
extemporaneously, immediately after the conclusion of the final speeches of the lawyen 
engaged in the trial, or of the evidence, m the absence of such speeches. Obviously, it 
ought not to be written out before and in exlenso and equally obviously it is not 
humanly possible except, perhaps, in isolated and very e.xceptional cases, to write it out 
aftenvards in extenso from memory — AsanuUa, supra 

In addressing the jury the Judge should endeavour to speak in a manner simple 
and direct The charge must not be involved, nor should the language be extravagant — 
Harendra Pal, 11 CrLJ. 538 (539) (Cal). He should not use expresuons assuming 
the guilt of the accused, nor should he use slang and colloquial phrases and the 
irterrogative method in charging the jury — Amiruddm, 45 Cal. 557, 22 C.WJ4. 213 It is 
not a proper language of addressing the jury, to call certain witnesses as “a contemptible 
pair of cowards," or as "a precious pair of poltroons” or to describe the cadence of a 
medical witness as ‘‘shilly-shallying evidence of a person who showed a tendenej* to 
hedge and play for safety in giving evidence” — Khijituddin, 53 Cal. 372, 27 CrX.J. 266 
(268), 92 IC 442, 42 C.LJ. 504, AIR. 1926 Cal 139. 

If a charge is to be delivered in Bengali, and the Sessions Judge is not suffiaently 
acquainted with that language to prepare the charge in Bengali, it is open to him to 
obtain such assistance as he requires from the officers of his Court. But it is not 
desirable that he should resort to the services of the Public Prosecutor for this purpose 
— Afiruddi, 23 CWN. S33, 20 Cr.LJ. 661 But where the charge was written by the 
Judge in English, and he got it translated In the vemacuhr, and then it was read to 
the jur>’ by the Government Pleader, hdd that there was no illegality in the procedure 
—SiiT Nath. 50 All. 355, 28 CrX.J. 950 (932). 105 I C 662. 8 A.I.Cr.R. 342, 
AIR 1927 All 721, 25 A.LJ 1077. Where the Judge prepared the charge in 
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may order whether and in what manner the jurors shall be kept 
together under the charge of an officer of the Court, or whether 
they shall be allowed to return to their respective homes. 

In every case involving the punishment of death or of transportation for life in 
which the trial lasts for more than one day, the jur>' should be kept together during the 
trial by the Sheriff or Deputy Sheriff or such other officers as the presiding Judge 
appoints for that purposes and in every other case in which the trial shall last 
for more than one day, it shall be in the discretion of the presiding Judge whether the 
jury shall be kept together in manner aforesaid or rfiall be allowed to return to their 
respective homes— Bomtay Gazette, 1875, Part L p. 653 


P. — Cojicliision of Trial in Cases tried by Jury. 

297. In cases tried by jury, when the case for the defence 
Charee to lurv proscciitor's reply (if any) arc 

concluded, the Court shall proceed to 
charge the jury, summing up the evidence for the prosecution 
and defence, and laying down the law by which the jury are to 
be guided. 


911. “When the case are concluded’* This section specially 

enacts that the Judge shall only charge the jury* when the case for the defence and 
the prosecutor's reply are concluded, ie., after oU the evidence has been taken on 
both sides, and the counsel of both parties has'c finished addressing the jury. A Judge 
who charges the jury and takes verdict as regards some only of the accused, and 
afterwards hears arguments and takes verdict as regards the remaining accused, will 
be acting irregularly and contrary to the provision of this section— Afcdwf Hameed, 
36 Mad. 585, 15 Cr.LJ. 197. All the witnesses on both sides must be examined 
before the Judge can put the case to the jury. Where after the examination of 
tome of the prosecution witnesses the Judge asked the jury whether they wished to 
hear any more evidence and they stated they did not behove the evidence and wished 
to stop the case, and the Judge recorded a verdict of acquittal, it was held that the 
procedure was wrong. All the remaining witnesses ought to have been examined before 
any verdict was recorded — Ramalingam, 20 Mad. 445. After the witnesses for the 
prosecution and a certain number of witnesses for the defence had been examined, the 
foreman of the jury asked if the defence could not cut down the number of witnesses they 
had summoned; the defence thereupon agreed to dispense with all further witnesses 
save one The Judge taking the loieman’s intervention as an indication that the jury 
had decided to acquit, proceeded to charge the jury upon the case as it stood. The 
jury however found the accused gU'Uy, whereupon the Judge ordered the remaining 
witnesses for the defence to be exanuned. and after this was done he again addressed 
the jury' and then the jury again ^ve their v'erdict. Held that the procedure was 
entirely illegal, because all the evidence on both sides must have been concluded before 
the case could be submitted to the jury. Both the verdicts were therefore null and void 
—Lyme. 4 Lah 382, 25 Cr L J. 377, 77 1 C 425, A I H. 1924 Lah. 17. 

Where the Judge required the jury to give a finding on one of two questions of 
fact constituting the proof in the case, before he concluded his charge with reference to 
the other question of fact, held that the procedure was irregular, if not illegal, and was 
certainly calculated to embarass the jury in arri\ing at a proper verdict as to the 
character of the offence, if any proved — Badava Kunki, 2 Weir 499 (500). See also. 
Nasaj Barzi, 33 CWN 451. 


Although It IS desirable that the Judge should charge the jury immediately after 
the pleaders on both sides have finished their addresses, while the arguments are fresh 
in the minds of the jury, still if the Judge has to adjourn the case for a week after the 
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pleaders’ addresses owing to the inter\'ention of holidays and for special duty elsewhere, 
and then he charges the jury’, the charge does not become illegal Such adjournments 
are ine\ntable, and it is not necessary that the pleaders should address the jury again 
—SuT Nath.’SO All. 365. 28 Cr.LJ 950 (952), 105 I.C 662, 8 AICrR. 342. A.I.R. 
1927 All 721. 25 AL.J. 1077. 

912. Charge to jury: — The form and contents of a charge vary with the 
drcumstances of individual cases, with the nature of the evidence, and with the mode 
in which the case for the prosecution and the defence is conducted Generally speaking, 
it is usual to begin a charge by setting out the offence or offences with which the prisoner 
is charged, and explaining the law relalmg to those offences Then the case for the 
prosecution and the case for the defence may be referred to, and such comments made on 
the evidence adduced by the other side as the Sessions Judge may think desirable or 
useful. Care should be taken to place the defence set up fairly before the jury and to 
ensure that the jury appreciate the issue or issues which they have to try— Afiruddi, 
23 CW.N 833, 20 CrL.J. 661. Some sequence must be adopted by a Judge in 
charging a jur^’. Any sort of sequence wnll do, preferably chronological, but even 
alphabetical sequence is better than none at all — Kamiraddi, 37 CWN. 1102 (1103), 

To charge the jury at \-ery great length may itself be an obstacle to their arriving 
at a correct decision. They are laymen and to enable them to come to a correct decision 
it is necessary that essentials should be clearly brought out and not overwhelmed and 
obscured by too great mass of detail— Ardo/i Mum. A I.R 1933 Pat. 496, 35 Cr.L J. 56 
146 I C. 460, 1933 CrC 1061. 

The heads of the charge should represent with absolute accuracy the substance of the 
charge, and be such as to enable the High Court on appeal to see distinctly, whether 
the case was fairly and properly placed before the jury' — Fanindra Noth, 36 Cal. 281, 
13 C IV N. 197 It IS not only desirable but necessary (hat the charge should be recorded 
in an intelligible form and with sufTiaent fulness to enable the Appellate Court to 
satisfy Itself that all points of law were clearly explained to the jury in reference to the 
facts and the evidence in the caui—Panchu Das, 34 Cal 698, 11 CW.N. 666; BUu 
Mandal, 25 Cal S61> AsanuUa. 39 C.WN. 924. 36 CrL.J. 1246, 157 IC. 837, A.IR. 
1935 Cal. 531, 62 Cal. 911, 1935 CrC 910. A charge to a jury ought to be delivered 
extemporaneously, immediately after the conclusion of the final speeches of the lawyers 
engaged in the (nal, or of (lie evidence, in the absence of such speeches. Obviously, it 
ought not to be wTitten out before and i« exlenso and equally obviously it is not 
humanly possible except, perhaps, m isolated and very exceptional cases, to WTite it out 
afterwards in exlenso from memory — AsamiUa. supra 

In addressing the jury the Judge sliould endeavour to speak in a manner simple 
and direct The charge must not be involved, nor should the language be extravagant— 
HarendTa Pal, 11 Cr.L.J. 538 ( 539) (Cal ). He should not use e-xpressions assuming 
the guilt of the accused, nor should be use slang and colloquial phrases and the 
irlerrogatue method in charging the jury — Amtruddin, 45 Cal. 557, 22 C.W.N. 213 It is 
not a proper language of addressing the jur>% to call certain witnesses as "a contemptible 
pair of cowards,” or as "a precious pair of poltroons” or to describe the e\ndence of a 
medical witness as ‘'shilly-shallying exndence of a person who showed a tendency to 
hedge and play for safety in gmng cxudence” — Kkijituddm, 53 CaL 372, 27 Cri.J. 266 
(268), 92 IC. 412, 42 CL.J. 501. AIR. 1926 Cal. 139. 

If a charge is to be delivered in Bengali, and the Sessions Judge is not su/Ikiently 
acquainted with that language to prepare the diarge In Bengali, it is open to him to 
obtain such assistance as he requires from the olFccrs of his Co'jrt But it is not 
desirable that he should resort to the services of the Public Prosecutor for this purpose 
— Afiruddi. 23 C.IY N 833, 20 Cr.LJ. 661 But where the charge was written by /the 
Judge in English, and he got it translated in the xTinacular, and then it was raid to 
the jury’ by the Go\cmmcnt Pleader, held that there was no illega'ity in the ^ 

—Sut Nclh, 50 All 365, 28 CrUJ. 950 (952). 105 1 C 662. 8 4 T - 
A.I.R. 1927 All. 721. 25 ALJ. 1077. 'Where the Judge prepared the 
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English and gave it to the poshkar to translate it into Bengali, but the peshkar could 
not satisfactonij' do it, not hanng sufikdent knowledge of English, and then it was 
arranged that the Public Prosecutor would translate the charge to the jur>', the pleader 
for the defence being told that he could take objection whenever necessary*, held that 
under the drcuinstances the procedure was not illegal — Dicijapada, 47 CLJ. 449, 29 
CrXJ. 438. 

If practicable, the Judge should write oat his charge before delivery*. But as it 
i« not always possible, he should reduce the charge to writing iinrr.ediately after charging 
the jur>*, so tlmt what he said is fresh in his mind. A delay makes it impossible for 
an Appellate Court to know whether the written charge was really the charge which was 
given to the jur^' — jegmohan, 52 AIL 207, 30 CrX~J. 1146 (1147); RuPan Singh, 4 
Pat 626, 27 CrXJ 49 (S3). 


913. Summing up of evidence:— The object of a summing up is to enable 
the Judge to place before the Jur^* the facts and circumstances of the case both for and 
against the prosecution so as to hdp them in arriring at a right decision upon the 
points which arise in their consideration — Kkijiniddin. 53 CaL 372, A.I.R. 1926 CaL 139, 
92 I.C 442, 42 CXJ. 5CM, 27 CfXJ. 266 (268); Bapmao Maioli, A IJ?. 1940 Nag. 221, 
1940 NXJ. 264, 190 I.C. 2S3. It is mandator^' upon the Judge to charge the jury and in 
so doing, to sum up the eridenee for the prosecution and the defence and to by dawn the 
bw. The object of requiring the Judge to sum up the e\-idenec is that he may render sudi 
assistance as he can to the jury by pointing out to them the salient e\-idcnce for both 
the prosecution and for the defence. It is not necessary for him to read his notes of the 
evidence to the jurj*. though It may often be desirable to read his notes of important 
parts of the eridcnce: nor is it necessary for him to go through the whole of the e\ddence. 
But he ought to refer to the salient parts of the eridcnce. It is, no doubt, legitimate for 
a Judge to ask the jur^’ whether they have a particular piece of e\-idence in mind, or 
whether it would help them for him to read his notes on the subject; but the Judge is 
bound to sum up the evidence, whether or not the jury desire him to do so— 
Ha%%an, 37 Cr Xj. 366. 160 I.C 1060, A.I Jt 1936 Bom. 52. 38 BomX.R. 19. 60 Bom. 599, 
1936 Cr.C 164 (F.B.). In charging the jar>* on facts it is not sufHdent merely to 
recount and repeat chronologically the evidence as it has been given by the \-arious 
witnesses. It is necessary- to aft and weigh and \-alue the endence. The final weighing 
is for the jury but the Judge should see that aU essential facts go into the scales of 
justice and on the proper ride of the balance Further, the facts must be marshaDed 
by the Judge under separate beads as they affect each separate incident in the story 
—Kagaidia ^’alh. A.IR. 1929 Cal. 742. 1929 Cr.C 390, 124 I.C 492, 57 Cal 740, 31 
CrX.J. 673, 34 C.WN. 164 (163); Hackuni. 34 CWN. 390, 32 CrXJ. 33; Ketebur 
Haidar, 34 C.WJ^. 223, 31 CrXJ. 572. The 'summing up' contempbted by this section 
is a full and distinct statement of the evidence on both sides, with proper adrice as to 
the legal bearing of the e\'idence and the wdght to be attached to iL *1156 Judge must 
formulate and spedfy simple issues for conrideralion and colbte the eridence pro and 
con bearing upon the issues in order to assist the jurj- to arrive at the correct decision 
thereon. Merely summarising the evidcace. the cxamination-m-chief. cross-examination 
and re-examination of the different witnesses, and putting before the jury all that has been 
said by the witnesses and bwj'ers on the two rides and huddling together important facts 


as well as tririal points without any attempt at discrimination, is not a proper summing up 
Such a summing up, instead of aiding the jurj', only confuses them — Jessara!, 29 CTTN. 
526, 26 CrXJ. 1009 (1013), 87 I.C. 833. A.IJ?- 1925 Cal. 729. For the purposes of pro- 


per and intelligent summing up it b necessary- that the Judge should appreciate CNddence 
properly. 'The expression "summing up the evidence of the prosecition and defence 
under this section does not mean that a Judge should give merely a summar}* of the 


eridence. He must marshall the e*.-idKice so as to bring out the lights and the shades, 


the probabilities and the improbabiKties, so as to give proper assistance to the jury 
who are required to decide which riew of the facts is true — Iht. A.I.R- 1934 CaL 847 
(849). 7 R.C 378. 36 Cr.LJ. 358, 1934 CrC 1364, 153 I.C. 454; Enayet Karim, 62 
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Cal. 337 (341). Where in summing up the case the Judge did not take up the different 
i'S’jes separately, calling attention to the pros and eons of the whole evidence bearing 
cn each point but gave a bare summary of the oral evidence, witness by witness and 
then dealing with the case of cadi individual accused, stated seriatim, the evidence 
of different prosecution witnesses against him, this can never be a very satisfactory 
way of dealing with a case A cataloguing of the witnesses may be useful m a way, 
but it can never be a substitute for the marshalling of the evidence, point by point, 
which is so necessary for presenting to the jury a complete picture with all its lights 
and Its shades^CoIofc Bchau Takal v Emp. 39 Cr.Lj 161 (179), 173 IC 65, IL.R. 
(1938) 1 Cal 290, 10 RC. 441, 66 CLJ 225, 42 C.WN. 129, AIR 1938 Cal 51 
(per Biswas, J ) Where the Judge, after statmg the case for the prosecution, gave the 
jur>- a short summary of the evidence of each witness in numerical order and dealt 
also with the evidence against each indivndual accused but failed to marshall the 
evidence relating to each element of the diarge, or to indicate to the jury how far in 
his opin.on each element has been substantiated by the evidence before them, this 
would not of Itself amount to misdirection, but, coupled with the omission and 
inaccuracies, it may amount to misdirection within the meaning of sec. 423, sub-sec. (2), 
Cr. P. Code — Ibid., page 167 (per MeNair, J ). It is the duty of the Judge to analyse, 
to sift and to weigh evidence, to marshal! the facts properly and so out of the whole 
of the evidence that has been given to discover and arrange m some sort of order 
before the jury the facts which are really matcnal and upon which they should 
concentrate their attention. In dealing wiUi each individual prisoner he must take 
the evidence against each one, summarise it. point out clearly to the jury how each 
prisoner is affected by the evidence which has been given He must point out the 
kind of weight which ought to be given to this or that or the other set of facts in 
order to show to the jury some light and shade m the submission of the facts to them, 
that some matters are particularly important, some less, and some of little importance. 
Othenvise it U impossible for the members of the jury to grasp the particular facts 
winch are essential and important and concentrate their attention upon them The 
duty of a Judge in these respects is all the more important in a lengthy trial. A 
mere resume of evidence in such cases is wholly insufficient— If -E. v, Afc6ar Shtikh, 
35 CWN. 401 (406). 33 CrLJ 486. 137 IC. 682, AIR. 1932 Cal. 395, 1932 Cr.C. 
342, Ind Rul 1932 Cal. 360 See also AsanuUa, 39 CWN 934, 62 Cal. 911, 36 
Cr.L.J. 1246, 157 IC 837, A I R. 1935 CaL 534. 1935 CrC. 910. It is impracticable 
to set forth every bit of evidence on cither side to the minutest detail and dilate 
on the minor discrepancies or contradictions occurring in the evidence in the meticulous 
manner. It is idel to stress unduly the multitude of discrepancies and contradictions which 
are bound to creep into the evidence — James DoiodaU, 37 Cr L.J. 607 ( 609), 162 I.C. 430, 
AIR. 1936 Nag 103, 31 NLR. 215 (Sup.); Bapuroo Afaroti, AIR. 1940 Nag 221, 
1940 N.LJ 264, 190 I C. 283 The omission to mention before the jury some small 
items of corroborative or discrepant evidence may be comparatively unimportant, 
particularly in a case where the jury had been addressed by Advocates on each side. 
But the omission to make it clear to them c^ctly what they have to decide and 
how they have to proceed to decide it or the stating of these points in a manner 
which is positively misleading is a scry serous nusd’rection since it is the business of 
the Judge to explain clearly to the jur>’ what is the point which they have to dedde 
-Rajendta Nath Lola. 33 Cr.LJ, 129 (132), 166 I.C 91, AIR. 1937 Pat. 191, ig 
P.L T. 210. 3 B R 124, 9 R P. 249 No doubt the Judge must point out the important 
evidence in the cave as well as emphasiie the points for and against the accused, draw 
the attention of the jurj- to the contradictions and discrepancies in the evident and 
even express his own opinion as to what conclus'on the evidence on particular points 
leads to, provid-'d he makes it perfectly dear to the jur>* that they are the final 
Judges on the questions of the fact. It is not lor the Judge to propound new theories 
which have never been suggested at the Bar and to put them before the j'ury which 
would have no other effect than that of confusing them. Of course where fie i* 
satisfied that there is no legal evidence against any aexused person he is bound 
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tell the jury that there is no such evidence and that they should acquit that particular 
arcused-BansW/jar. 36 CrLJ. 322, 153 I.C. 364, A.I R. 1934 All. 1032, 1934 A.LJ. 
1160. 1934 Cr.C. 1339, 4 A.W.R. 788. See also Sumera, 35 Cr.L.J. 688, 148 I.C. 504, 
1933 A L J. 1634. IVhatever the conditions and the difficulties may be in this country 
Judges, Advocates and Police must realize that in a trial ivhere a man's life is in 
jeopardy, it is essential to take the greatest po^ible care to avoid mistakes being 
made. It is not sufficient for the Judge simply to point out this piece of evidence 
and that this presumption, and that this bit of law and that. It is his duty to help 
and guide the jury to a proper conclusion. It is his duty to direct the attention of the 
jury to essential points. It is his duty to point out to them the weight to be attached 
to the evidence, and it is his duty to warn them gravely about the responsibility which 
rests upon their shoulders in a trial of this kind, and to impress upon them that if there 
is any doubt in their minds, they must give the benefit of that doubt to the accused 
—Molla Khan. 35 Cr.L.J. 601 (604), 148 1C. 172. 37 CW.N. 1061, Al.R 1934 Cal. 
169. UTiere the charge consists of a long, rambling repetition of the evidence, without 
any attempt to marshall the facts under appropriate heads, or to assist the jury to sift 
ard weigh the evidence, so that they will be in a position to understand which are the 
really important parts of the eNfidence and which are of secondary importance, especially 
where the Judge has failed altogether to deal with the case of each of the accused 
separately, that is to say, he has omitted to point out to the jury exactly the evidence 
against each of the accused separately, although the last words of his charge were 
that they would consider the case of eadt accused separately, held that though it 
cannot be said that there is any actual misdirection of the jury, the Judge has failed 
almost entirely to give the jury the help and guidance which they are entitled to expect 
from the Judge and which it is his duly to give and that it is his duty to consider the 
case of each accused separately and to desCTibc to the jury the evidence against each of 
the accused— //ahi Khan, 62 Cr.LJ. 43 (45). 37 Cr.LJ. 673. 162 IC. 566. AI.R 
1936 Cal. 186, 1936 Cr.C. 308. In summing up the evidence, the Judge must be 
careful that whatever he says to the jury must be true. A jfudge is not justified 
in stating that there is definite evidence against the accused, which as a matter 
of fact is not on the record— Neftrw A/of. 2 Luck. 597, 4 O.W.N. 616, 28 CrLJ 6^ 
(684), So also, it would be a misdirection to tell the jury that the approvers 
evidence against a particular accused has received independent corroboration, 
when that is in fact not the case — Raghunalh Pande, 13 P.L.T. 802, 1933 CrC. 
249, AIR. 1933 Pat. 96. 142 I.C 809, 34 Cr.LJ. 421. A Judge should explain 
to the jury the issues of facts which the jury has to determine upon the charge 
on which the accused is being tried, and ha\ing made tfie jury understand these issues, 
the most convenient way of summing up the case is to present to the jury, as roatenally 
and impartially as he can, a summary of the evidence and the considerations and 
inferences to be drawn from the evidence, and as they appear both on the 
and the affirmative sides of the case— Enayef Hussain, 49 All. 209. 28 CrLJ 1 • 
The jurors ordinarily are not men who are used to W’eighing the evidence and it is 
therefore necessary that all help should be given to them in the light of the observations 
made by eminent Judges in decided cases — Atdul Gani, 53 Cal 181, AIR. 1^76 La . 
235. 90 IC. 537, 26 Cr.LJ 1577, 42 CLJ. 205. But it is not necessary for the 
Judge, in his charge to the jury, to go Into minutest details in the evidence— 
Samaruddin, 40 Cal 367, 13 CrL.J 821. It Is Impossible for the Judge to state every 
nem of the evidence or to draw the attention o! the jury to every fact wh'ch has 
been deposed} but he can, without difficulty, give a summary of the leading points 
of the evidence and the considerations and inferences to be drawn from them on the 
one side or on the other— £«ayer Hussain. 49 All. 209, 28 Cr.L.J. 15. 99 I C 47, 

6 AICrR. 282. AIR 1926 All 752, 25 AX J. SSj fait Mali. 33 CWJN 918. 1929 
Cr.C. 477, A.I R. 1929 Cal 765. Where, however, various weaknesses in the prosecution 
evidence are not pointed out and ^Ints in favraur of the accused are omitted, the 
conviction cannot be allowed to stand — Sanyasi Cain v. Etnp.. 38 CrLJ. 1018 (1021), 
171 IC.'183. 10 RC. 235. AI.R. 1937 C^L 269- See also Subba Vala}an v. £mp. 
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1937 MWa'I. 552. But where all the nuun points in the evidence had been carefully 
placed before the jur^’, the fact that one or two minor details had not been placed 
before the jur>' would not amount to such a misdirection on account of which it could 
be said that the entire tnal was vitiated — Fajer Alt, 35 Cr.LJ 536, 147 I C. 1043, 
57 C.L.J. 583, 1934 Cr.C. 180, A.I R. 1934 CaL I42j Bimcktpada Dafadat v. Emp., 
39 Cr.LJ 964 (966). AIR 1938 Cal G25, 67 CLJ 45, 177 la 929. 11 R.C. 296. 
It is not possible, however, for any Judge to brmg all the important facts together in 
one paragraph for the benefit of the jury Where there are a large number of important 
points to be discussed, it is necessary that some of those points should be separated 
by some considerable time from the other items of the charge — Thevar Serfoi, 39 
Cr.L.J. 323 (325), 173 IC. 450, 1938 M.WN. 215, 10 RM 587, AIR 1938 Mad. 
477.^ In a case where numerous points arise with a greater or less bearing on the 
main issue, the Judge cannot be expected to place them all before the jury, nor is it 
fair to criticize every phrase in his summing up~-Abdul Cafur Kottoal v. Emp, 40 
CrLJ 101 (105), 178 I.C 637, AIR 1938 Cal. 658. IL.R. (1938) 1 Cal 636 But 
where a charge to the jury did not show what the facts of the case were, what the 
evidence adduced was, or what the case lor the accused was, held that the case was 
not put to the jury as required by law, or m such a way as to enable them to exercise 
their functions as jurymen— Birendra Lai, 30 Cal 822 (830). It is the duty of a 
Judge to place the case before the jury in such a way as to enable them to come 
to a reasonable and fair conclusion Where the Judge’s charge to the j’ury is so 
confusing that the jury received no assistance from it whatsoever, in no part of the 
charge can one find a connected account of what the case for the prosecution is or 
what the defence case is and the Judge has mLxed up the arguments of the defence 
with the statement of the case for the prosecution, muddling the whole charge, the 
unsatisfactory feature of the charge to the jury by itself would be a sufficient ground 
for setting aside the verdict of the jury — Mahsena Kbalun v. Emp., AIR. 1939 Cal. 
610 (611). 43 CWN. 893, 40 CrL J 880. 181 I.C 222. 

A charge to a jury must be read as a whole. If there are salient propositions 
In law in it, these will, of course, be the subject of separate analysis. But in a 
protracted narrative of fact, the determination of which is ultimately left to the jur>’, 
it must needs be that the view of the Judge may not coincide with the views of 
others who look upon the whole proceedings m black type. It would, however, not 
be in accordance either with usual or with good practice to treat such cases as cases 
of misdirection, if, upon the general View taken, the case has been fairly left within 
the jury’s province — Channing Arnold v King-Emp, 41 Cal. 1033 (1062), 18 C.WJ'J. 
785, A I R. 1914 P.C 116, 23 I C 661. 15 Cr L.J. 309. 8 L B R. 16. 41 I A. 149, (P.C) j 
Jagadtsh DuU v. Emp. AIR 1910 Oudh 337 (340), 1940 OWJJ. 481, 1940 OLR. 
306, 188 IC. 110, 41 CrLJ. 545 In considering whether a Judge has misdirected 
the jury, the tenor and general effect of the whole summing up should be looked 
at and if, upon the whole summing up the Court is o! opinion that substantially the 
proper direction has been given to the jury, 't will not interfere, though the Judge 
omitted to direct Uie jury e.xpressl}' on some important point— C. B. Plucknttt, 43 
C.W.N. 133 (138), AIR 1939 Cal. 682. I.LR. (1939) 1 Cal. 187, 41 Cr.LJ. 59. 
184 I C. 614. It is not right or fair to judge by one single sentence but one must 
not only consider the whole of the passage in whidi the sentence occurs, but also 
consider the antecedent passages and the subsequent passages in the summing up. 
Before one cun arrive at any opinion as to whether any particular passage in the 
summing amounts to a misdirection or not, one must kx^ at and consider the summing 
up in its entirely — Ibid. 

It is not in cver^' care when the charge to the jurj* is open to criticism in matters 
of detail that the High Court will interfere in aw>ea!. Language may be used too 
bruardly or not happily in its expression; but the essential po-nt for consideniion is 
whether the case against the accused has been fairly brought to their notice which 
cay appropriately guide them in deciding whether the accused is guilty or innocent 
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Mm V. Emp, AIR. 1938 Pat. 579 (583), 1938 P.W.N. 727, 5 B.R. 185, 20 
P.LT. 51, 178 I.C. 931. 40 Cr.LJ. 147. 

In summing up the case, it is not enough to merely read out the evidence to the 
jury; the Judge must analjse the evidence and pbee before the jury all facts which 
legitimately anse m fai'our of the accused — Ra]ab All, 3l C.1V.N. 881. 28 CrLJ. 742 
(744) 5 Ram CharittaT, 34 C.W.N. 934. 32 Cr.LJ. 186. 128 I C. 807, A I R. 1931 Cal. 10. 
Ind. Rul. 1931 Cal 103. 1931 Cr.C 42; Mira. 6 Bom.LR. 31; and this he must do, even 
though the pleader for the accused thought it unnecessary to place much reliance on the 
defence of the accused — Senga», 17 Cr.LJ. 19 (Mad.); Golapdi, 37 C.WJV.261,34 CrLJ. 
1078, 145 IC. 821, AI.R. 1933 Cal. 656, 1933 CrC 1102. The charge should deal with 
the defence evidence if there is such evidence even though it is not urged by the defence 
pleader— Bflpurffo MotoII AI.R. IWO Nag. 221 (224), 1940 N.LJ. 264, 190 I.C.^283. 
IVhere the charge to the jury was entirely one-aded, and the jury were practically told 
that there was no doubt as to the facts of the case and that there was no use of consider- 
ing the matter from any point of view other than that presented by the prosecution, held 
that the charge was entirely defective, and there must be a retrial— Rfl/aft All, supra; 
Tajalt Miam, 7 Pat. 50. 28 Cr.L J. 813 (846), HM I C. 459, A I.R. 1928 Pat. 31. 9 P.L.T. 
57. The Judge is entitled to have regard to the elaboration and skill with which the trial 
contentions have been placed before the jury by the advocates on both sides, but he 
cannot omit any matters of prime importance, es33€Cia!ly if they favour the accused, 
merely because they have been elaborately discussed by the advocate— Afo/gou'da. 

27 Bom. 644; Munhwasayo. 3 SL.R, 102, H Cr.LJ. 13; Fakha, 40 Bom. 220; Abdul 
AiU, 35 Cr.L.J. 957, 149 I.C. 447. A.I.R. 1934 Nag. 94, 1934 Cr.C. 377. So also, he 
cannot omit to draw the attention of the jury to what appears to be a possible defence 
for the accused, notwithstanding that it has not been suggested by the counsel of the 
accused— tfpenrfra Nath Das. 19 CW.N. 653. 21 CL.J. 377, 30 I.C. 113, A.IJ? 191S 
Cal. 773, 16 Cr.L.J. 561 (568). But at the same lime it would be a most undesirable 
practice for Judges to put hypothetical defences before the jury which were not taken 
by the accused and which might cause serious prejudice to him— I/pendrs Nath Das, 
supra. Omission to put the material facts or to put the defence, before the jury Is 
sufficient to cause the High Court to quash the conviction if this Court comes to the 
conclusion that the verdict of the jury was affected thereby — Baiendra Kumar Chose, 

28 C.W.N. 170 (199), 81 IC 353. AIR 1924 Cal. 257, 25 Cr.LJ. 817. 38 CU. 
431; R. V. Hill. (1911) 7 Cr. App. 26; R. v. H’ifson, (1913) 9 Cr. App Rep. 124; 
R v. Smith, (1920) 84 J.P. 67. But where the Judge made a reference to the 
statement made by the accused, the mere omission to draw the attention of the jury 
to the defence of the accused is not a misdirection and does not vitiate the trial— 
PaTendra Kumar Chose, supra. The Judge is to put everything in favour of the 
accused before the jury, but he is not bound to do anything more. It is not his business 
to assume the part of the defence counsel It Is his duty to place the evidence before 
the jury as he finds it, and it is open to the jury to believe what the witnesses said, aM 
to accept it if they choose to do ^o—Samiuddin. 32 C.WJ4. 616 (619), 29 CrL.J. 497, 
109 I.C. 225, A I R. 1928 Cal. SOO, 10 A.I.Cr R 223. 

Where there was no specific defence put forward and the defence really ® 
denial of the charge coupled with destructive criticism of the prosecution evidence, the 
Judge did all that could be expected of Wm when he drew the juror’s attention to the 
d’screpancies in the evidence and to the aitidsm of the evidence advanced by the 
pleader for the defence. No useful purpose would have been served by his fon^Hy 
charging the jury that the defence was a denial of the prosecution case — Irail. 33 
CrLJ. 694, 138 I.C. 755, A.I.R. 1932 CsiL 536. 36 CW.N. 377. 55 CLJ. 132. 1932 
Cr.C. 564, 59 Cal. 1123, Ind. Rul 1932 Cal 517. It is a well recognised rule of 
prudence, that in summing up a case before the jury, it is not enough merely to read 
the evidence to the jury; the Judge must analyse the evidence and place before the 
jury all facts which legitimately arise in favour of the accused — Hari, A.I.R. 1935 
Sind 145 (166), 36 Cr.LJ. 1161, 157 LC. 697, 28 SLR 397, 1935 Cr.C. 753 following 
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Rajabali, AIR. 1927 Cal. 631, 103 I C. 790, 28 Cr.LJ. 742j Ram Chautar, A.I.R. 
1931 Cal io, 1931 Cr C. 42, 128 I C 807, 32 Cr.LJ 186 and Mna Cajbar, 6 Bom L R 
31. When the statement of tlie accu^ under sec. 342, Cr, P. C, only amounted 
to an assertion of innocence and an explanation ol how he had made the retracted 
confession, the omission of the Judje to deal speafically with the statement of the 
accused in the Sessions Court did not cause any harm to the accused when having 
regard to the language of the Judge, the jury must have tliroughout appreciated 
perfectly well what his defence was and the reasons for which he maintained that the 
jury should disregard his confession — Baldeo, 34 CrL J 369 f371), 142 I C 639, AIR. 
1933 Cal. 187, 1933 CrC. 233, Ind. Rol. 1933 Cal 310. Where the defence was 
substantially put to the jury, a mere omission to refer to this or that circumstance or 
suggestion IS not non-direction, which amounts to misdirection. It is not the function 
of the Judge to repeat to the jury every argument or suggestion urged on behalf of the 
defence— A/fliiar Ah. 35 CrLJ. 567 (570), 147 1C. 1203, 37 CWN 1066, 58 C.L J. 66, 
60 Cal 1339, A.rR 1934 Cal 124, 1934 CrC. 169; Aztz Khan, 36 CrLJ. 612 (614), 
154 LC 1019, A.LR. 1935 All. 103, 1935 Cr.C 89; Fajer Alt, 35 CrLJ. 536, 147 I C. 
1043, AI.R 1934 Cal. 142, 57 C.LJ 583, 1934 CrC 180 See also A/ungof Singh, 
A.IR. 1931 Oudh 171, 8 OW.N. 344, 1931 Cr.C 443, 132 I C. 232, 32 CrL.J. 858; 
Ram^arup S.ngk, A.1 1C 1930 Pal 513. 1930 CrC. 1009, 128 1C. 121, 32 CrLJ. 72, 
9 Pat. 606, 11 PL.T. 867; Baputaa Maroti, AI.R. 1940 Nag 221, 1940 N.LJ. 254. 
It IS quite open to the Judge and indeed it is his duty, to assist the jury with his advice 
and Certainly with his criticism of the arguments on behalf of the defence provided 
that he warns them that it is their duty to make up their minds and if he states to 
toem that they are not bound by his expressions of opirjon—Ifori Lai, 36 Cr.LJ. 1026 
(1029), 155 I C 921, A I.R 1935 Pat 263, 14 Pat 225, 26 P.LT. 380, 1935 CrC 749. 
There is no misdirection when the Judge has set out the defence case and discussed 
the evidence led m support of it at great length, and if his presentation of it was at 
tmes coloured by tlie view he had formed, he at least left every point of any importance 
whatever to the jury— Abdul Cafur Koitcol v. Bmp. 40 CrL.J. 101 (103), 178 IC 
63/, AIR. 1938 Cal. 658, ILR (1938) 1 Cal 636, following Barendia Kumar Chose, 
38 CL.J. 4U, 81 I.C. 353, A.I.R. 1924 Cal. 257, 25 CrL.J. 817, 28 C.W'.N. 170, 
where bir Asliutosh Mukherjee, J , observed : "The impression left on my mind is 
that, taken as a whole, it is what is sometimes designated as a charge for a conviction. 
But It cannot fairly be said that the facts were not left to tfie jury to deade, and 
tnat the Judge usurped the.r function, merely because he gave expression, as he was 
entitled, to his opinion on the evidence strongly.” 

Generally speaking, it is desirable and indeed c^ligatory that a Judge in summing 
up to the jury should divide up the evidence as it affects each individual accused. 
^Vhere, however, all the evidence was such that it anected all the accused persons 
equally or not at all, the omission to divide up the evidence did not constitute 
misdirection as no injustice could thereby have been caused to any of tlie accused — 
Khoda Bux. 35 Cr.LJ. 554 (557), 61 Cal. 6, 147 IC, 1124, A.IR- 1934 Cal. 105, 37 
C.W.N. 1122, 1934 Cr.C. 156. See also Akabar Sheikh, supra and Khijiruddin in 
Note 915 (6). 

lYherc a Judge has sought to discount the evidence which went in favour of the 
accused by considering arguments which seems to have been drawn from the speeches of 
the Public Prosecutor and which were not based on any evidence before the Court and 
has dogmatically asserted with regard to certain of the charges made by the'defence 
that they cannot stand and that the jury must not place any faith in then and remarks 
of that description, hdd that this is not the proper way to charge the j’ury and that 
he must leave the matter to the iuij% though he may express his own opimon about it 
-KamiradJi. 37 C.W.N. 1102 (1104). 

It is no misdirection for the Judge to pennt out that there was nothing shown in 
aoss-cxaminat'on of the witnesses for the prosecution which would discredit their 
evidence within the meaning ol the Evidence Act— SArce Kishen, A.1 R. 1935 AH 928 
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37 Cr L J. 173, 159 I.C. 900 But it is a serious error to tell a jury, in any form of words, 
that the law in a aiminal trial requires them prima facie to accept the particular 
statements of a witness and it is only when the defence have shown good reason to 
reject his statements that the jury have any option in the matter. A jury cannot be 
required to make the presumption against an accused person that the particular 
statements of a particular wtness are true still less can it be required to make such a 
presumption as regards the prosecution witnesses as a body or the prosecution evidence 
as a whole. The jury should be told that it is thdr duty to consider carefully and to 
say whether they are convinced by the prosecution evidence and that, if they are not 
convinced, there is no law which obliges them to convict. If they do in such a case 
convict they stand without excuse before the law — Tatem Ali, 33 Cr.L.J. 196 (199), 
135 I.C. 727, A.I.R. 1931 Cal 796. 1931 Cr.C. 1060, 58 Cal. 1095. Ind. Rul 1932 Cal 
135, dissenting from Amhar Ali, 117 I.C. 684, 33 C.W.N. 55, A I.R. 1928 Cal. 769, 48 
CL.J. 473, 30 Cr.L.J. 825, It is a misdirection to tell the jury that there is a pre- 
sumption in law that a witness who comes to Court and deposes on oath should be 
believed until there is good reason to disbelieve him. By all means let Judges warn 
juries against rejecting testimony for no reason whatever, but the less that is heard of 
legal presumptions in favour of veracity the better — Saroj Kumar, 33 CrLJ. 854 (857), 
139 I.C. 873, A.I.R. 1932 Cal 474, 55 CL j, 439, 1932 Cr.C. 464, 59 Cal. 1361, Ind. Rul. 
1932 Cal 667. If a witness goes into the witness-box and testifies on oath the jury, 
unless there is something to operate on their minds, may draw an inference — not as a 
matter of law, but rather as a matter of fact— that he is prima facie likely to be 
speaking the truth, particularly in capital cases — C. B. Pluckneti, 43 C.W.N. 133 (139), 
A.I.R. 1939 Cal 682, I.L.R. (1939) 1 Cal 187. 41 CrLJ. 59. 184 I.C 614. The 
mam propositions are two: (1) that it is a mis-direction to tell the jury that they 
must presume that a witness is telling the truth; and (2) that under sec. 114 of the 
Evidence Act they may presume that a witness is telling the truth. Unless a Court 
of fact may presume that a witness is telling the truth it would be impossible to 
carry on the administration of justice under the present system. Unless such a 
presumption may be drawn, evidence would always have to be given aliunde to show 
that a witness was speaking the truth and the process would have to go on ad infinitum. 
To go further and say that this presumption must be drawn is of course quite a 
different thing. In every case it will be for the Oaurt of fact to say whether they are 
prepared to presume that a Certain witness is speaking the truth or not. That Is 
really saying no more than that they will decide whether they will believe him or 
not. It is going too far to suggest that a jury should not disbelieve a witness unless 
some positive ground is elicited in the course ol cross-examination They may disbelieve 
him for many reasons — Shaikh Tarkal v. Emp„ 43 CWN. 695 There was no 
misdirertion when the Judge said that certain witnesses corroborated the prosecution 
story and at other places he said that certain witnesses supported the prosecution story. 
When he said this he did not mean to say that those witnesses should necessarily be 
believed— lafo. AIR 1933 All 941, 1933 AL.J, 1446, 1933 Cr.C 1561, 35 Cr.L.J. 
668, 148 I C. 339. 

On a charge of murder, if the Judge with all his advantages, forms a definite and 
strong opinion that the evidence is not suffident for a conviction, it is dangerous^ to 
leave the matter to the jury without a strong indication of the Judge’s own opinion, 
so long as he makes it clear that in qiite of that opinion they can, if they chose, 
disregard it and bring m a verdict of guilty — Soli Shetkb, 54 CLJ. 244 (249), A.IR. 
1931 Cal 752. 1931 Cr.C. 1016, 134 I.C 1191. 

In difficult and hard swearing cases in which there is undoubtedly common ground 
that there is strong enmity on either side on the pwt of the two factions m the village 
the Judge’s duty may be said to be this: If he feels very strongly that the prosecition 
case is a true one, whilst maintaining his care and his vigilance in presenting alJ the 
facts before the jury, he ought to, as much as posible, conceal his feelings. It is no 
part of a Judge’s duty to act as an Assistant Public Prosecutor. But if he feels that 
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there is something extremely suspicious about the prosecution case, if he finds that the 
main wtness for the prosecution is a person nhose testimony should be regarded with 
the greatest caution, then he ought to show his hand to the jury. He is not a mere 
judiaal automaton, that is worse than useless and waste of public time — Madan 
Tilakdas v. Emp.. 38 Cr.L.J. 767 (768), 169 J Q 306, 9 R C. 914. 41 C.W.N. 508, A.I R, 
1937 Cal. 266. 

When the Appellate Courts are called upon to say whether or not the Judge has 
done his duty in addressing the jury on the facts, it must look to his summing up 
as a whole and see that the case has been fairly laid before them. It is impossible for 
any Judge to state everj' of evidence or to draw the attention of the jury to each 
and every fact which has been deposed to before them He has of course to give 
summary of the leading points of the evidence and the considerations and inferences to 
be drawn from it on the one side and on the other — Mansal Singh, AIR. 1931 Oudh 
171, 8 OWJ^. 344, 1931 Cr.C. 443, 132 I.C. 232, 32 Cr.L.J 858. See also Hossain, 
35 Cr.LJ. 1487, 152 I.C. 40, 59 C.L.J 396, A I R. 1934 Cal 757, 1934 Cr.C. 1165. 

The Judge must be careful not to usurp the functions of the advocate, and ^ould 
present the evidence of the case to the jury in a dispassionate and impartial manner 
without expressing any opinion on the reliability of the evndence on either side — 
Tanbullah, 25 C.W.N. 682, 23 Cr L.J. 244- His charge to the jury must not be of the 
manner of a speech of the prosecuting counsel — Kkifituddin, 53 Cal. 372, 27 Cr.UJ. 
266 (268), 24 CL,J. 504, 92 I C. 442, AIR. 1929 Cal 139. 

In cases of very senous offences, and where the evidence is merely circumstantial, or 
where the trial has been a prolonged one, the evidence should be read over tn extenso 
to the jury (and not merely summed up)— Fateh Chand, 5 B.H.C R. 85j Fakira Ratanlal 
850. 

The law does not expressly require a Judge to formulate, at the conclusion of the 
ddivery of his charge, specific questions for the jurors' reply. Such a practice is 
however helpful in deciding the legal effect of the Judge’s finding, but the formulation of 
such questions requires great care, and the queries should be confined within the narrowest 
possible compass — Rupan Stngh, 4 Pat. 626. 27 CrX J. 49, 91 1 C. 225, A.I R 1925 Pat. 
797, 7 P.L.T. 239. 

914. “Laying down the law”: — In order to comply with the provisions 
of this section the Judge should concisely but lucidly explain to the jury the ingredients 
of the section under which the accused in being charged and should also expiain the 
meanings of any terms m the section which are not likely to be immediately understood 
by a layman— A M. Mathews v. EmP, A.I.R. 1940 Lah. 87, 41 CrLJ. 482 (483), 
187 I.C. 456. 

It is the duty of the Judge to give a direction upon the law to the j’ury so far as to 
make them understand the law as bearing upon the fa«s, and to enable them to dedde 
the point at issue — Jhubboo, 8 Cal. 739 It is the duty of the Judge to tell the jury 
how to apply the law to the facts found by them. The Judge would be wanting in 
the proper discharge of his duty to the jury if he places the proper facts to the jury 
without telling them how they should decide the guilt or otherwise of the accused 
on the l 2 \T—JabanuIJah. 34 C.WJJ. 365 (367), 57 Cal 1162. 33 Cr.LJ. 111. Under 
sec. 297, Cr. P. C., it is the duty of the Judge to explain to the jury all the essential 
elements of tlie offences charged against the accused and to give directions on the 
law so as to make the law clear in relation to the facts of the case and the esidence 
adduced E^n the mere reading of the sections to the jur^- docs not amount to an 
explanation of the law. Nor can the Judge rely on the fact that Adt orates on both 
sides had explained the law to the jury. The Judge must lay down the law by which 
the jury is to be guided Tliis prosnsion is imperative and it cannot be too emphatically 
slated that in cases tned with the help of a jury it is the clear duty of the Jud;e to 
explain what in law are the essential requisites of an offence and what m’l't be prosed 
fc constitute that oHcncc—Jhina Sa>M. AIR. 1939 Bom. 457 (459), 41 Br'mi.R. 9-15. 
41 Cf.IJ. 176, 183 I C. 3S2, IJ-R 1939 Bom. 648. It is quite unnecessarj* to explain 
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to the jury, or to lecture the jury upon abstract principles of law or abstract theories of 
proof. To start off in a charge with long disquisitions on abstract principles is sure to 
confuse the jury. Obviously though the Judge need not explain to the jury abstract 
principles of law, he rnust explain those particular sections of the Indian Penal Code 
which apply to the particular case which the jury are trjang, and he ought to set out 
in the copy of the charge which is sent up wUt the record, his explanation in sufiident 
detail to enable the High Court to ascertain whether he has properly explained the law 
about the offences with which the accused are charged to the jury — GaitbuUa, 37 
CW-N. 1131, 34 CrLJ. 1231, 146 l.C. 237, ALR. 1933 Cal. 722. 1933 Cr.C. 1272. 
IVhere the Judge says that he explained the sections to the jury, this is not sufficient. 
He must set down in his charge what, in fact, he said to the jury' about the law to 
enable the Appellate Court to decide whether his statement of the law was correct or 
not—Kamhaddi. 37 C.W.N. 1102 (1104). It is absolutely necessary that the heads 
of charge should show clearly and distinctly what the exposition of law was — Madan 
Tilakdas V. Emp. 38 Cr.LJ. 767 (768), 169 l.C. 306, 9 R.C. 914, 41 C.WN. 508. 
A.I.R. 1937 Cal. 266. See also Hajeztdi, 32 Cr.L.J. 236, 129 l.C 109, A I R. 1930 Cal. 
712, 1930 Cr.C. 1112, Ind. Rul. 1931 Cal. 125. But when none of the sections presented 
any particular difficulty and the Judge in his charge sa’d that he explained the sections 
to the jury, the High Court held that the explanation was sufficient— Wcni/, 34 CrLJ. 
56, 140 l.C. 723. A I.R. 1932 Cal. 786, 1933 Cr.C. 829. Ind. Rul. 1933 Cal. 29. Thus, 
where in -a trial for murder, grave and sudden provocation causing loss of power of 
self-control is suggested for the defence, reducing the offence to culpable homldde, it is 
the duty of the Judge to explain the distinction between muider and culpable homicide, 
and the jury as judges of facts have to deade the issue as to sudden provocation— 
Dadubhai, Ratanlal 766 (768). In a charge of noting, the jury must be told that a 
rioting can only tahe place when there is an unlawful assembly consisting of at least 
five men with one of the common objects mentioned in the I. P. C., and it is essentially 
necessary to mention what an unlawful assembly is. The jury are not experts in law— 
Abdul Sheikh, 17 Cr.LJ. 92 (Cal). In a case of robbery, the Judge should explain 
to the jury that theft becomes robbery only when it is shown that in the course of 
committing theft and for the purpose of committing theft, violence has been used.^ In 
a charge of dacoity, the jury must be told that robbery becomes dacoity when it is 
committed by not less than five persons, and that if the jury convias three or four 
persons, they must convict them of robbery and not of dacoity, and that if the jury 
convicts them of dacoity, they must be satisfied that other unknown persons not charged 
in the case must have joined m the act so as to make up the required number of five 
Raman Koravan. 54 Mad. 588, 32 Cr.L.J. 1212, (1213, 1214), 134 l.C. 801, 193J 
M.\V.N. 652, 33 M L.W. 411, 1931 Cr.C. 475. AIR 1931 Mad 427. Ind. Rul 1^1 
Mad 849) Golam Asphta, 33 CrLJ. 477. 1932 Cr.C 264, A.I.R 19.32 Cal 295. 137 
I C. 497, Ind. Rul. 1932 Cal. 336? Duiaisami Naxkcr, 60 M L J. 69L 32 
In cases of offences falling under sec. 395, I. P. C, the Judge in his charge to the ji^ 
ought to explain to the jurors what are the essential ingredients that go lo constitute e 
offence of robbery as defined in see 390, I P. C. and if he does not do so it is a rea 
and not a mere technical defect. Section 537. Cr. P. C., cannot be made applicable to 
such a case so as to cure the illegality — Nawab Alt, 81 l.C. 953, A I.R- 1924 Oudh 411, 
11 OLJ. 315, 25 CrLJ. 1129) Jagan. 35 Cr.L.J. 507. 147 l.C. 976, H O.W2<. 200. 
ALR. 1935 Oudh 175, 1935 Cr.C. 298, 1934 OLR 202 In a case of cheating under 
sec. 420, I. P, C., it is clearly necessary to point out to the jury the d.fference between 
a promise which is not intended to be kept at the time it is made and a promise whim 
is intended to be kept at the time it is made but is subsequently broken. In the 
latter case the offence would not necessanly be one coming under the legal definition 
of cheating — A. M. Afathetos v. Emp, A.I.R 1940 Lah 87 (88), 41 CrL-J. 482, 187 
l.C 456 Mere reference to the sections of the I. P. C., defining offences (Abbas, 25 
Cal. 73S) or mere reading out to the jury the sections of the I. P. C.. does not amount 
to a sufficient explanation of the taw — Sri pjosad, 4 CIVN. 193 See Arnuga, 1933 
M.WN. 320 Nor should the Judge merely give a copy of the Penal Code to the 
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jury to read and interpret it for themselves, but he must explajn the law to them 
and tell them in a kind of popular tanguage of what offence they are to convict the 
accused — faspath. 14 Cal IG-tj tl’tlsait, 30 CWN 693, 27 CrLJ 926 It is Che 
duty of the Judge to explain to the jury the law applicable to the case, and it is the 
duty of the jury to accept the law as laid down bi' the Judge without any extraneous 
aid. If the jur>’ is unable to understand the law fully and clearly, it is the duty of 
the Judge to explain it to them afresh, but in doing so he cannot p'ace before them 
the Indian Penal Code or any legal treatise for the purpose of finding out the law. 
If he does so, he fails in his duty — Uifson, supra It is necessary for a Judge to 
read the very words of the section itself to the jury, if he purports to give them what 
the provns'ons of law are, and then, if necessary, to explain what is the meaning 
of the section In a case of murder it is not a proper direction to define murder 
in one sentence "murder is the intentional killing of another human being with malice 
or forethought.” It is necessary to refer to the sections which relate to culpable 
homicide, and to direct the jury as to what is culpabfe homicide and in what circum* 
stances culpable homicide amounts to murder — Dmga Charon. 2S C.W N. 1002, 23 
CaLJ. 537. A Judge should adhere to the words of the particular section of the 
Penal Code he has to deal with, and not substitute a phraseology of his own — Nakul, 
13 C.W.N. 754, 11 CrLJ. 9 Moreover, it is the duty of the Judge to call the attention 
of the jury to different dements constituting the offence and to deal with the evidence 
by which it is proposed to make the accused Iiable--Ta;« Pramattik, 25 Cal. 711; 
Kasimuddtn, 47 Cal. 793, 21 CrLJ. 694; Mari Volayan, 30 Mad. 44, It is also the 
duty of the Judge to explain the law as regards abetment— //cinan/j Kumar Pathak, 
47 Cal 46 (50), 21 CrLJ. 775. In complicated cases, the Judge thould in his charge 
to the jury not only explain the law. but should draw their attention to the evidence In 
the case and explain how they shall apply the law to the particular facts of the case^ 
Rupait Singh. 4 Pat. 626. 27 CrLJ 49. 91 1C. 225, A.I.R. 1925 Pat. 797. 7 PLT. 239 
The Judge cannot omit to explain the law on the ground that it has been sufficiently 
explained by the pleaders on both sides in their addresses to the jury. The responsibility 
of laying doNvn the law for the guidance of the jury rests entirely with the Judge, and 
the verdict given by the jury in the absence ol any such direction on ilie law by which 
they should be guided cannot be accepted as a valid verdict in the case — Magan Das. 
20 Cal. 379, Ramprosad, 26 Cr.LJ. 1090. 88 1C 178. A.I.R. 1926 Nag. 53. The 
Judge's charge is not only for the purpose of stating the law and explaining it to the 
jury, but alscrof helping them to find facts. He has to advise the jury as to the logical 
bearing of the evidence admitted upon the matters to be found by them. He ought to 
do that to limit the chances of error of the jury — Afiiuddi, 23 C.wi4. 833, 20 Cr LJ. 6GL 
But in explaining the law upon a particular offence the Judge ought not to discourse 
in all branches and departments ol the enme. especially in a case of complicated offence 
a« murder or culpable homicide To do so is to confuse Ihe'jury and possibly to direct 
their deliberations into channels that have nothing to do wiUi the case. The duly of a 
Judge is to lay down the law only in so far as it has a bearing on the evidence adduced 
in the particubr case, to simplify the issues fairly and properly before the Court, to 
direct the minds of the jurors to those issues alone, and not to perplex their minds with 
considerations mat are outside the legitimate scope ol the inquirj-— C/hendra Kath Das. 
AI.R, 1915 Cat. 773, 30 I C. 113. 21 C.LJ. 377. 19 C.W.N. 633. 16 Cr.LJ. 561 
(566)(F.B){ Kagcndta Kalh, 34 C.WJ4. 161 (169), 57 Cbl. 740. It is not for the 
Judga to exp’ain to the jury questions of law wh'di do not arise on the facts or 
pleadings of the parties — Adam AU. 31 CWJ^. 314, 28 CrLJ. 334, 100 IC, 
718, 45 C.LJ. 131, ALR 1927 Cat 321. 7 A.ICrR. 546 The law should be 
stated in the sliortest and simplest terms, and without reference to the numben of 
Acts and sections of which they have never heard. Fine language and lofty hom lies, 

as well as long and abstruse dissertations upon hw should be strictly avoided 

Kagrndra Salh, 34 C.1VJ4. 164 (169), S7 Cal. 740 No rufirgs cr authonl'es or 
licad notes of cases should be cited from Law Reports by the Judge in his charge 
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AI.R 1935 All. 103, 1935 Cr.C. 89 But the usual way of directing the jury is to 
tell them that they must start ^vith a presumption of the innocence of the accused 
and that the prosecution must prove their case bejTjnd reasonable doubt — Tazen Alt, 
33 CrUJ. 196, AIR. 1931 Cal. 796 (798), 135 IC 727, 1931 CrC 1060, 58 Cal 
1095, Ind. Rul. 1932 Cal. 135. The cardinal or basic rule of the administration of 
cnmmal justice, according to British notions, is that tlie prosecution must prove the 
guilt of the accused, and that the accused need not prove anything. He is entitled to 
stand on the innocence which the law imputes to him till it is displaced — Rex v. 
Krtshtian, A.I R 1940 Mad. 329 (335), 1939 MWN 1213, 1939 MCrC 289. Every 
accused is entitled to be presumed to be innocent till there is evidence of his guilts 
and the presumption ought not to be too easily displaced; and it may be right to 
have regard to the position in life of the accused in considering whether it is displaced. 
That IS not to say that by reason of wealth, position or age any subject is to be 
deemed to be immune from the consequences of his actions if m fact they are criminal 
— Chandreshuiar Prasad v. Arunendra Mohan, AIR 1936 PaL 626, 17 PL.T. 791. 
While the prosecution must prove the guilt of the pnsoner there is no such burden 
laid on the pnsoner to prove his innocence and it is sufficient for him to raise a doubt 
as to his guilt; he is not bound to satisfy the jury of his innocence. Where a Judge, 
although he has nghtly put the burden of proof of the guilt of the accused upon the 
prosecution, has wrongly put the proof of their innocence upon the accused, it amounts 
to an error of law. Section 106 of the Evidence Act is not a proviso to the rule that 
the burden of proving the guilt of the accused is upon the prosecution but on the 
contrarj’, the section is subject to that rule. The burden of proving a particular fact 
or a particular defence is a different matter. Even in a case to which section 105 of 
the Evidence Act applies an accused may rely upon an exception in his defence and 
fail to prove it and yet be entitled to an acquittal, for the prosecution may have 
(ailed to prove all the necessary elements m the odence of which the accused has been 
charged, or the accused may by hts statement, read with the other evidence on record, 
have raised a reasonable doubt in the mmd of the Court and so have entitled himself 
to an acquittal— S/i«icaram v Emp, AIR. 1939 Sind 209 (212, 213), 184 I C. 474, 
12 RS 107. See also Kanakasabat Pillat v. Emp. 50 M L.W. 452, 1939 M WN. 883. 
It IS an error on the part of the Judge to direa the jury that the "Prosecution’s 
duty is to prove a prma facte case.” The nosecution have to do more than that; 
they must prove the guilt of the accused; tlierc is no pnnaple m the English law 
whereby if the prosecution has proved a ptima facte case, the accused must bring 
evidence in rebuttal or be convicted — Sheioatam v Emp . supra. In a criminal trial 
the presumption of innocence is always in favour of the accused till ho is found guilty, 

and he is also entitled to the benefit of a reasonable doubt Even if the defences 

taken up by the accused in the alternative were inconsistent that would not necessarily 
prove that the evidence led on behalf of the prosecution, who must establish the 
guilt of the accused, should have been believed by the jury — Jhtna Soma, A.I R, 1939 
Bom 457 (460), 41 BomL.R 965, 41 Cr.L.J. 176, 185 IC 382. Even if the \eraon 
put forward by the defence be wholly untrue, jet the prosecution must establish 
beyond all reasonable doubt that the case put forward by them is true — Rambnchh 
Singh V Emp, 41 CrLJ 114 (120). If the case of the prosecution is false on the 

whole the accused is entitled to an acquittal whether his defence be true or false 

Court Narayan Bartua v. Tilbikram Chelti. 25 C.W.N 838 ( 841). See also Atl^ialle, 
A I.R 1936 P C 169, 162 I C. 450, 1936 Cr C. 623, 1935 M.W.N. 653, 38 BomX.R. 700, 
4i M.W.N. 86. 1936 ALJ 80S, 38 P.LR. 789. 71 ML.J. 321. 1935 A.W.R. (PC) 
750, 37 CrLJ. 628 For other cases of omiss’on to explain the law, amounting to a 
msdirection, see Sagendra Bhakta, 37 CWJ4. 348; Muhammad Samiruddin, 35 CrJ-J 
1216, 150 IC. 1122, AIR. 1931 Cal 622. 1934 CrC 907; Susen Behari, 58 Cal. 1051 
35 C.W.N. 425, 32 CrLJ. 836. 1931 Cr.C 248, .A.IR. 1931 Cal 184. Ind. Rul 1931 
Cal 529 (SB). 

(2) Failure to call the attention of the jury to different elements constituting 
the offence is a misdirection— ra/w Pramanii, 35 Cal 711. Thus, where in a case of 
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murder, the Judge simply asked the jury to find whether the prisoner inflicted the 
injuries on the deceased, it was held to be a misdirection; the jury ought to have been 
asked to find as to the intention of the accused to cause death or the knowledge 
that he was likely to cause death — Babya, 1 Boni.L.R. 784; Malabar, 35 Cal. 531. 

S. railarly, where in a case under secs 474 and 475, I. P. C., the Judge told the jury 
that the only issue which they had to deade was whether the forged documents were 
in the possession of the accused, ignoring altogether the question of knowledge combined 
with intention which is so absolutely requis.te to justify a conviction under sec. 474, 
I. P. C., it was held that the Judge had misd.rccted the jury — Abaji, 16 Bom. 165. 
Where in a case of retaining stolen property, the Judge directed the jury to decide 
whether the property was stolen and whether it was retained by the accused, without 
asking them to decide whether the accused knew or had reason to believe the property 
to be stolen, it was held that this amounted to a misdirection — Balya. 15 Bom. 369. 
So also, in a case of receiving property stolen in the commission of a dacoity (sec. 412, 

T. P. C.), the Judge directed the jury to the effect that if they found that the properties 
were properly identified as having been the properties stolen at the time of the dacoity, 
and were found in the accused's possession, they were bound to presume the accused’s 
guilt, but the jury were not properly directed that it was their duty to weigh all the 
circumstances of the case and consider the accused’s explanation and then decide whether 
or not they should make such a presumption; held that this was a serious misdirection 
■^Satya Charan. 52 Cal. 223. 26 Cr.L.J. 1153. 88 I.C. 515, AI.R. 1925 Cal. 666. 

(3) Failure to point out to the jury the relevancy or otherwise of a confession 
made under inducement, and merely telling the jury that if the confession was true it 
was enough to warrant the conviction of the accused, is a misdirection— r/iff«droy«, 26 
Niad. 38. See Notes under sec. 298. 

Omission to explain to the jury that a retracted confession should have 
practically no weight against a person otlier than the maker, and that the very fullest 
corroboration is necessary, far more than is required for the sworn testimony of an 
accomplice, is a serious misdirection — Hemanta Kumar Pathak, 47 Cal. 56 (52). ^Vhe^e 
the Sessions Judge direned the jury that the retracted confession of a co-accused is 
practically of no value aga’nsi anybody but the confessor, but asked the jury to take 
into conaderation the confession while considering the cases of the other two co-accused 
individually, held that this tvas a misd-reciion, as it was likely to prejudice the 
jury and lead them to give some weight to such statements when they should have 
disregarded them altogether — Ibrahim, 42 C.L.J. 496, 26 Cr.LJ. 1146 (1147), 88 I.C. 
458, A I.R. 1926 Cal. 374. 

If a confession is subsequently retracted and it is not corroborated by independent 
evidence, the Judge should point out to the jury that it is not safe to rely on the 
retracted confession unless it is corroboraled by independent reliable evidence, and an 
omission to point this out to the jury amounts to a misdirection — Maliabir. 18 All. 78; 
Aitmuddy. 31 C.W.N. 410, 28 Cr.L.J. 485. 110 I.C 661, A.IR. 1927 Cal 398. 

8 AICr.R. 134; Chalakel, 2 W«r 507; Kcrreli Venkatasami, 2 Weir 509: Sokkait, 

Z Weir 509; Kashim Alt, 38 CrLJ. 70, 152 1C 234, A.I R. 1934 Cak 651. 38 
C.W.N. 589, 1934 Cr.C. 933. It is not sufficient for the Judge to call the atten- 
tion of the jury to the necessity of corroboration in material particulars; he 
must emphasize upon the necesrity of corroboraUon by untainted and rndependenl 
evidence, as distinct from the tainted evidence of an accomplice — KashemaJi, 36 CW.N. 
874 (876), 140 I C. 379. Ind. Rul 1932 Cal 709. It is a rule of practice not to rely 
on a retracted confession unless it is corroborated by some evidence to show that the 
confession is true. As a matter of law it cannot be laid down that a confession made 
and subsequently retracted by a priamer cannot be accepted as evidence of his guilt 
without independent corroborative cindence; and a prisoner may be convicted, on his 
cwn confession, without any corroboratis’C evidence and even' when a confession has 
been retracted, if the jury behex’e that the confusion conta’ns a true account of the 
prisoner’s connection with the crime — Kutub Bux, AJR. 1930 Cal. 633, 57 CaL 483, 
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126 I.C. 547, 1930 CrC. 969} Ambiea. 35 C.WN. 1270 See also Bisesu-ar, 26 CW.N. 
1010; Poiic/iitori, 29 CWN 300 But the Judge’s direction to the efiect that the 
accused might be convicted upon his own statements which had subsequently been 
retracted, without further corroboration, is not in accordance with the trend of judicial 
opinions on the point and amounts to a misdirection— Ncs/juji Ah v Emp , AIR. 
1934 Cal. G51 (653), 38 CWN. 583, 1934 CrC 933, 152 IC 234, 36 CrLJ 70 
The Madras High Court, houeser, is of opin on that this is not an absolute rule of law 
The question to be put to the jury regarding such confcss’ons is not whether they are 
corroborated by independent evidence but whether having regard to the circjmstances 
under which they were made and retracted and all the circumstances connected with 
them, it is more probable that the original confessions are true or the statements 
retracting them are true An om*ssion on the part of the Judge to put this question 
to the jury amounts to a misdirection — Raman, 21 Mad. 83 

It is a misdirection for the Judge to tell the jury that while the confessional state- 
ment of the accused could not be acted safely against the maker, ie, the accused who 
made the confessional statement, the corroboration was to be sought in the evidence of 
accomplice recorded in the Sessions Court in as much as it is against the elementary 
rule that where the first statement required corroboration from an independent source, 
such cerroboratien could not be sought in the evidence of an accomplice recorded in 
the Sessions Court — Ramant, A.IR. 1933 Cal 145, 1933 CrC 223. 143 IC 797, 34 
Cr.LJ. 638 The confession of one accused cannot be corroborated by the confession 
of another accused— /frij/ma. 10 CWJ4. xvi 

See Note 515 and other Notes under sec 164, Cr P Code. 

(5) A Sesaons Judge should caution the j'ury that although it is not illegal to 
convict the accused upon the uncorroborated evidence of an accomplice, still it is not 
the practice of the Court, nor safe or proper to convict on accomplice evidence, unless 
It is corroborated in materia! particulars Omission to state this amounts to a mis- 
direction— Reta/i 32 C.WJ4 945. 56 Cal 150. 30 CrLJ 435 {439)i Surya 

Kanta. 24 C.WN. U9. 31 CrLJ. 20 (FB); Atmusa, 12 Mad 106i Rattan Dkanuk, 
8 Pat. 235, 30 CrLJ 137 (138), 113 IC. 329, 9 P.LT, 672, AIR 1928 Pat 630, 
Mohammad AnU. AIR. 1936 Oudb 405 (407), 37 CrLJ 935 (957). 164 I.C 4S2, 
1936 O.W.N. 691. 1936 OLR. 453; Mathuu, A I.R. 1936 All 337, 1936 AWR 
(H C.) , 1. 1936 A L.J. 518. 1936 Cr.C 401. 1C3 I C 253, 1936 A L R. 539. 37 Cr L J. 791, 
58 All. 695} KaUar Smih. A.I.R. 1936 Lah 400. 1936 Cr.C 355} Khaho v. Emp. 
38 CrLJ. 995 (997), 170 IC. 922. 31 SLR 470. 10 RS 77, AI.R. 1937 Sind 221. 
But another Calcutta case lays down that an uncorroborated evidence of an accomplice 
is admissible in law. although it has long been the practice for the Judge to warn the 
jury of the danger of convicting a pnsoner on the uncorroborated testimony of an 
accomplice. Therefore, it is not a nusdirection to tell the jury that a con\nction upon 
the evidence of the approver alone will not be illegal — /omaldi, 51 Cal 160 (163), 
following the judgment of Lord Reading, C.J. in R. v. BaritcnWe, [1916] 2 KB. 
653 (665). See also Ledu Molla, 52 Cal 595. 42 CLJ. 501, 26 CrL.J. 1037; 
MutkukumoT Swami 35 Mad. 337. 13 CrLJ. 352 (F.B.)? SHkanta. 35 Mad. 

247, 22 MLJ. 490 (SB )} Cahatdhan, 9 All. 528 (per Edge. CJ.); Hor.uman Sahay, 
A.I.R. 1936 Pat. 531, 1936 Cr.C. 897, 165 IC. 554. 33 Cr.LJ. 72 

In a jury’ trial it is the duty of the Judge to point out to the jury the position in 
law affeaing the evidence of an accomplice and tell them that they may convict, if 
they choose, cn his evidence a’one; but that owing to the arcunstances in wh'ch the 
evidence is given, it is, generally speaking, very dancerous to act oron it. unless they’ 
find corroborative evidence which implicated the accused person. If such a warning 
has been given and neverthe'ess the jury choose to convict the accused in the absence 
of such corroborative evidence, the convict on will not generally be quashed, BT’ere a 
Judge is sitting without a jury, he mist apply the same rule by treating humself as a 
jury— 35 Cr.LJ. 551 (553), 147 1C 1172, AIR 1934 Cal 114. 37 CWA* 
934, 1934 CrC. 163. Sec also Chittya Ranjan, 34 CrLJ. 841, 144 IC 879, A.I.r] 
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1933 Cal 509, 37 C.W.N. 290. 1933 Cr.C. 814? Httris Chandra, 34 CrL.J. 432, 142 IC. 
896, 1932 ALJ. 10S9, A I.R. 1933 All. 94, 1933 CrC. 120, Ind. Rul 1933 All. 144; 
Khadim v. Emp. 38 Cr.L.j. 808. AI.R. 1937 Sind 182, 169 I.C. 716, 31 SLR. 82; 
Wajid. A.I.R. 1933 Pat. 500; Nanhak. 35 Cr.L.J, 1104, 150 IC. 687, 15 P.LT. 264, 
A.I.R. 1934 Pat. 309. 1934 Cr.C. 730, 13 Pat. 529; Madhu Sudan. 37 CW.N. 934; 
Molt Lai Roy. 37 Cr.L.J. 999 (1002), 164 IC 779, 39 C.W.N. 754; James Dowdall. 
37 Cr.I..J. 607 ( 611), 162 I.C. 430, AI.R. 1936 Nag. 103, 31 N.L.R. 215 (Sup.). 
A direction to the jury to rely upon the evidence of the approver only if after 
considering the other evidence on the record there is sufficient to corroborate his 
evidence and to satisfy them that they can rely upon his evidence as the basis of their 
verdict, is not misdirection — Kkadtm v. Emp.. AI.R. 1937 Sind 162 (166), 38 CrLJ. 
808 ( 812), 169 IC. 716, 31 SL.R 82. 

The testimony of the approver ought to be corroborated in material particulars in the 
matter of circumstances of the crime and also in the matter of identifying the accused 
with the offence. The corroboration must be independent of the accomplice; and the 
evidence of one accomplice cannot corroborate the evidence of another: the evidence of 
either requires corroboration before it can be acted upon. The testimony of a person 
who may not be an accomplice in a strict sense of the term but a person who in any 
way helped the commission of the offence for which the accused are tried, or was 
cognisant of it, and omitted to disclose it (or a tune, is not a person whose testimony 
could justify a conviction, except where there is a «>rroboration— 35 Cr L J. 
1357 (1359), 151 IC. 486, 1934 Cr.C. 1045. 38 C.W.N. 777, AI.R, 1934 Cal 678 
(SB.). See also Kashim Alt v. Emp. A.I.R. 1934 Cal. 651, 38 C.W.N. 586, 1934 
Cr.C 933, 152 I.C. 234. 36 Cr.L.J. 70. But see NirmaJ Jibon, 39 C.W.N. 744 ( 749), 
62 Cal. 238, 157 IC 387. AI.R. 1935 C:al. 513, 36 CrL.J. 1115. 1935 Cr.C. 889. where 
the same High Court did not assent to the proposition that in no circumstances can the 
evidence of an accomplice corroborate the evidence of another. It is lor the Judge to 
determine whether there is any evidence that does corroborate the story of the approver 
80 fat as the complicity of the accused is concerned, and it is the duty of the Judge to 
direct the attention of the jury to those portions of the evidence confirming or corro- 
borating the accomplice's story which do or do not fulfil the requirements referred to 
above,— namely, the evidence corroborating the accomplice’s story in material particulars 
implicating the accused— Re&o/f Mohan. 56 CaL ISO, 30 Cr.LJ. 435, 32 C.W.N. 945; 
Haefiuni, 34 C.W.N. 390 (395); Golam Asphia. 33 Cr.LJ. 477. 137 I.C 497, AIR. 
1932 Cal. 295, 1932 Cr.C. 264, Ind. Rul 1932 Cal. 336. IVhere there is no corroboration 
worth the name, it is the duty of the Judge to direct the jury accordingly and his 
omission to do so amounts to a misdirection — Gofam Asphia, supra. Corroboration ought 
to consist of some circumstance that affects the identity of the person accused — Ambica. 
35 CW.N. 1270 (1274); Khatro v. Emp.. 38 Cr.LJ. 995 ( 997), 170 IC. 922. 31 
S L.R. 470, 10 R S. 77, A.I.R. 1937 Sind 221. The case of each of the accused must 
be taken on its ments and indepoident corroboration must be sought for in every 
instance. It is not enough to find such corroboration as regards the presence and 
participation in the crime by several of the accused and then to conclude that the 
evidence of the accomplices must be true so far as it implicates the rest. The danger 
in these cases is that while an accomplice may be telling a story which is in the 
main true they may wickedly implicate persons who took no part in the joint crime, 
although the story as to the conumsrion of a joint crime by a number of criminals 
acting in concert may be well established — Ngo Po Aung, 38 CrLJ 948, 170 IC. 
645, AIR. 1937 Rang. 264, 10 R.R- 101. The evidence of the approver, in the absence 
of independent evidence, cannot be corroborated by the confession of an accused — 
Latafat Hossatn. 33 CW.N 58 (60); Faqir Singh v. Emp. AI.R. 1939 Lah 429 (431), 

41 P.LR. 333. 184 1C. 219, 40 CrLJ. 897. But see Nirmal Jiban, 39 CWN. 744 
(749), 62 Cal. 238, 157 IC 387, A.IR. 1935 &L 513, 36 Cr.LJ. 1115, 1935 CrC, 889. 

An approver does not corroborate hhnself. A previous statement of an approver 
is no corroboration of a later statement by the same approver — Khatro v. Emp , supra. 
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It would amount to misdirection dther to omit to give the jury a suitable warning 
or to tell the jur>’ that an approver's evidence against a particular accused has received 
independent corroboration when this is not in fact the case — Raihunath, 34 CrL J. 421 
(424), 143 I C. 809, 13 P.L.T. 802. A I.R. 1933 Pat. 96, 1933 Cr.C. 219, Ind. Rul. 1933 
Pat. 176. 

The evidence is not corroborated merely because the approver tells a probable story. 
Nor can it be sa’d to be corroborated by mere evidence of motive — Talayart Thola 
Balya Maddi Subbanna, 40 Cr.UJ. 801, 183 I.C. 65i. A.IR. 1939 Mad. 469, 1939 
M.W.N. 316, 49 M L.W. 520 

The law on this subject has been comprehensively summarised in Aung Hla, 135 
IC. 849, A.IR. 1931 Rang 235, 1931 CrC 875, 33 Cr.UJ 205, Ind. Rul 1932 Rang. 
65. 9 Rang 404 (427) as follows: (1) an accused person can legally be convicted upon 
the uncorroborated evudence of an approver; (2) whether an accused should or should 
not be convicted upon such cvndence is left to the prudence and good sense of the 
tribunal after cons’dermg all the circumstances of the ease; (3) pnma facie the evidence 
of an approver being tainted evidence, is unworthy of credit unless it is corroborated 
in some material particular tending to show that the accused committed the offences 
with which he is charged; (4) it is for the Court to determine m the particular 
amimstances of each case whether the ‘matter’ before it tending to corroborate the 
evidence of the approver (which may or may not be evidence strictly so called and 
as defined in the Evidence Act) is worthy of credence, and is sufficiently reliable to be 
treated as evidence agamst the accused, and acted upon: (5) the evidence of an approver 
may be corroborated by the evidence of another approver, or by the confession of a 
person who is being tried jointly with the accused for the same offence, implicating 
both himself and the accused; (6) it is the duty of the Court to scrutinize with care 
such corroboration as that mentioned in (5) but that whether it is to be treated as 
evidence against the accused or not is to be determined by the Court, having regard to 
the circumstances of the case The Calcutta High Court adopted these propositions 
of law in Ntrmal Jtban. 39 CWN 744 (749). 62 Cal 238. 1S7 IC 387. AIR. 1935 
Cal 513. 36 CrLJ 1115, 1935 CrC 8S9 See also Maung Tha Ka Do. 37 CrL J. 280 
(283), 160 IC 292, AIR 1935 Rang 491, 1935 CrC 1266. Nga Nyein. 11 Rang. 4 
and Rattan Dhanuk. 8 Pat 235 But these cases do not lay down an>-thing more than 
this that it is not illegal to base a convnclion on the uncorroborated testimony of an 
accomplice It is also not illegal to base a conviction upon such testimony if it is 
corroborated by other accomplice evidence But that is not tantamo'ont to saying that 
independent corroboration is not necessary', or that the corroboration of one tainted 
evidence by another tainted evidence is independent corroboration. (Per Ghosh, J.) 
Btmalkfsshna, 62 Cal 829. 37 CrLJ 840. 163 IC 566, 37 CIVN 761. In this case 
Henderson, J , however, adt^ered to the view expressed in A'irmaf Jiban 62 CaL 238, 
29 CW.N 744, 157 IC 387, AIR 1935 Cal 513. 36 CrLJ 1115, 1935 CrC. 889 
and followed the law as laid down in Aung Hla. supra But recently Their Lordslups 
of the Privy Council have held that it is well settled that the evidence of an accessor^’ 
must be corroborated in some matenal particular not onlv beanng upon the facts of the 
crime but upon the accused's implication in it. and further that evidence of one accom- 
plice is not avadable as corroboration of another — Mahadco v The King AIR, 1936 
P.C. 242 (248), 163 IC 681. 9 RPC 51. 44 MLW 253, 1936 ALJ 859. 37 Cr.UJ 
914, 1936 MW.N 889. 1936 CrC 757, 38 BomLR 1101. 40 CWN 1164 (PC); 
Nga Po Aung. 38 CrLJ 948, 170 IC 645. AIR 1937 Rang 264, 10 R.R. 101; 
Pujnanda Das Gubta v Emp. AIR 1939 Cal 65 (73). 68 CLJ 206, 179 I.C 506. 
ILR (1939) 1 Cal 1. 40 CrLJ 199 In view of the decision of the Pmy Cou-ncil 
in hfahadco v The King it must now be taVen as settled that the evidence of one 
accomplice cannot be u'«d as independent evidence to corroborate the evidence of 
another accomplice A pluralitv of accomphees might be useful in this way. They 
have to be considered independenllv and the Court might, while not losi.ng sight of 
sec. 114 (b) of the Evidence Act, SUII be able to rely on the uncorroborated evidence 
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1933 Cal 509, 37 C.W.N. 290, 1933 Cr.C. 814; Haris Chandra. 34 Cr.L.J. 432, 142 IG 
896, 1932 A.LJ. 1089, A.I.R. 1933 AU 94. 1933 CrC. 120, Ind Rul. 1933 All. 144; 
Khadim v. Emp. 38 Cr.LJ 808. A.IJ?. 1937 Sind 162, 169 I.C. 716, 31 SLR. 82; 
Wajtd. A I.R 1933 Pat. 500; Nankak, 35 Cr.L.J. 1104, 150 I C. 687. 15 P.L.T. 264. 
A I.R 1934 Pat. 309. 1934 Cr.C 730, 13 Pat. 529; Madhu Sudan. 37 CW.N. 934; 
Moti Lai Roy. 37 Cr.L.J. 999 (1002), 164 I.C 779. 39 C.W.N. 754; James Dowdall, 
37 Cr.LJ. 607 (611), 162 I.C 430. A.I.R. 1936 Nag. 103, 31 N.LR. 215 (Sup.). 
A direction to the jury to rely upon the evidence of the approv’er only if after 
considering the other evidence on the record there is sufTicient to corroborate his 
evidence and to satisfy them that they can rely upon his evidence as the basis of their 
verdict, is not misdirection — Khadtni v. Emp, A I.R. 1937 Sind 162 (166), 38 CrLJ. 
808 (812), 169 IC. 716, 31 SL.R. 82. 

The testimony of the approver ought to be corroborated in material particulars in the 
matter of drcumstances of the crime and also in the matter of identifying the accused 
with the offence. The corroboration must be independent of the accomplice; and the 
evidence of one accomplice cannot corroborate the eridence of another: the evidence of 
either requires corroboration before it can be acted upon. The testimony of a person 
who may not be an accomplice in a strict sense of the term but a person who in any 
way helped the commission of the offence for which the accused are tried, or was 
cognisant of It, and omitted to disclose It for a time, is not a person whose testimony 
could justify a conviction, except where there is a corroboration— 33 Cr.Lj. 
1357 (1339), 151 IC. 486, 1934 Cr.C 1045, 38 C.W.N. 777, A.I.R. 193-* Cal W8 
(SB.). See also Kashun AU v. Emp, A.IR. 1934 Cal 651, 38 C.WX 585. 1^4 
Cr.C 933, 152 I.C. 234, 36 CrLJ. 70 But see Ntrmal Jtbort, 39 C.W.N. 744 (749), 
62 Cal. 238, 157 I C. 387. A I.R. 1935 Cal. 513. 36 CrLJ. 1115. 1935 Cr.C 889, where 
the same High Court did not assent to the proposition that in no circumstances can the 
evidence of an accomplice corroborate the evidence of another. It is for the Judge to 
determine whether there is any evidence that does corroborate the story of the approwt 
so far as the complicity of the accused is concerned, and it is the duty of the Judge o 
direct the attention of the jury to those portions of the evidence confirming or corr^ 
borating the accomplice's story which do or do not fuliil the requirements referred o 
above.— namely, the evidence corroborating the accomplice's story in material particu 
implicating the accused— /?e5a(i Mohan. 56 Cal. 150, 30 CrL.J. 435. 32 ^ jp’ 

Hachuni, 34 C.W.N. 390 (395); Golam Asphia. 33 CrLJ. 477, 137 I.C. 497, ALK. 
1932 Cal 295. 1932 Cr.C 264, Ind. Rul 1932 Cal. 336. IVhere there is no corroboration 
worth the name, it is the doty of the Judge to direct the jury accordingly an 
omission to do so amounts to a nusdirection — Golam Asphia, supra. Corroboration oug 
to consist of some circumstance that affects the identity of the person accused— Aw - 

35 C.W.N 1270 (1274); Khairo v. Emp. 38 CrLJ. 995 (997), 170 I.C 922, ^ 
SLR. 470, 10 RS 77, A.I R. 1937 Sind 221. The case of each of the accu^ 
be taken on its merits and independent corroboration must be sought for in ^ , 
instance. It is not enough to find sudi corroboration as regards the 
participation in the crime by several of the accused and then to conclude 
evidence of the accomplices must be true so far as it implicates the rest. The _ a 
in these cases is that while an accom{dice may be telling a story which is 
main true they may wickedly implicate persons who took no part in the joint cn > 
although the story as to the commission of a joint crime by a number of 
acting in concert may be well established — Ngo Po Aung, 38 CrL.J. 948. 170 
645, AIR 1937 Rang 264, 10 R R. 101. The evidence of the approver, in the 
of independent evidence, cannot be conoborated fay the confession of an 
Latafat Hossasn. 33 C W N 58 (60) ; Fa<jir Smgh v. Emp.. A.I J?. 1939 Lah. 429 (4311 . 
41 P L R. 333. 184 I C. 219, 40 Cr.L J. 897. But see Nirmal Jiban, 39 C.WJ^ 7 
(749). 62 Cal 238, 157 I C. 387, AI.R 1935 Cal. 513, 36 CrLJ. 1115, 1935 Cr.C 839. 

An approver docs not corroborate himself. A previous statement of an approver 
is no corroboration of a later statensnt by the same approver Khairo V. Emp., supra- 
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It would amount to misdirection either to omit to give the jury a suitable warning 
cr to tell the jury that an approver’s c\ndence against a particular accused has received 
independent corroboration when this is not in fact the case — Raghunalh. 34 Cr.L J. 421 
(424). 143 IC. 809, 13 P.LT. 802, AIR 1933 PaL 96, 1933 CrC. 249, Ind. Rul. 1933 
Pat. 176. 

The evidence is not corroborated merely because the approver tells a probable story. 
Nor can it be saM to be corroborated by mere evidence of motive — Talayai't Thota 
Balya Maddi Stibbanna. 40 Cr.L.J. 801. 183 IC. 651, AIR. 1939 Mad 469, 1939 
M W.N. 316, 49 M L.W. 520. 

The law on this subject has been comprdiensively sumraanscd in Aung Hla, 135 
IC 849. AIR 1931 Rang 235, 1931 CrC 875, 33 CrLJ. 205, Ind. Rul. 1932 Rang. 
65. 9 Rang 404 (427) as follows. (1) an accused person can legally be convicted upon 
the uncorroborated e^dence of an appro\-er; (2) whether an accused should or should 
not be convicted upon such evndence is left to the prudence and good sense of the 
tribunal after consider’ng all the circumstances of the case; (3) piima facie the evidence 
of an approver being tainted evidence, is unworthy of credit unless it is corroborated 
in some material particular tending to show that the accused committed the offences 
•with which he is charged? (4) it is for the Court to determine in the particular 
arcumstances of each case whether the ‘matter’ before it tending to corroborate the 
evidence of the appro\er (which may or may not be evidence strictly so called and 
as defined in the Evidence Act) is worthy of credence, and is sufTiciently reliable to be 
treated as evidence against the accused, and acted upon? (5) the evidence of an approver 
may be corroborated by the evidence of another approver, or by the confession of a 
person who Is being tried jointly with the accused for the same cITence, implicating 
both himself and the accused: (6) it is the duty of the Court to scrutinize with care 
such corroboration as that mentioned m (5) but that whether it is to be treated as 
eNndence against the accused or not is to be determined by the Court, having regard to 
the circumstances of the case The Calcutta High Court adopted these propositions 
of law in Airnifll Jtban. 39 CWN 744 (749), 62 Cal 238. 157 IC 387, AIR 1935 
Cal. 513, 36 CrLJ 1115, 1935 CrC. 889 Sec also Maung Tha Ka Do. 37 CrLJ 2S0 
(283), 160 IC. 292, AIR 1935 Rang 491. 1935 CrC 1266. Nga Nyttn. 11 Rang. 4 
and Rattan Dhanuk. 8 Pat 235 But these cases do not by down anything more than 
this that it IS not illegal to base a conviction on the uncorroborated testimony of an 
accomplice It is also not illegal to base a conviction upon such testimony if it is 
corroborated by other accomplice evidence But that is not tantamount to sa>nng that 
independent corroboration is not necessary', or that the corroboration of one tainted 
evidence by another tainted evndcncc is independent corroboration (Per Ghosh, J.) 
Bimalknshna. 62 Cal 819, 37 CrLJ 840. 163 I C 566. 37 CWN 761. In this case 
Henderson, J . however, adhered to the new repressed in Ntimal Jiban 62 Cal 238, 
29 C.W.N 744, 157 IC 387, A I R 1935 Cal 513, 36 CrLJ 1115. 19.35 CrC. 8S9 
and followed the law as laid down in Aung JUa. supra But recently Their Lordships 
of the Privy Council have held that it is well settled that the evudence of an accessory 
must be corroborated in some matenal particular not only bearing upon the facts of the 
crime but upon the accused's implication in it. and further that evndenee of one accom- 
plice is not ava'Iable as corroboration of another — ^tahadco v The Ktnt AIR. 1936 
P.C. 242 (246), 163 1 C 681, 9 RPC 51. 44 MLW 253. 1936 ALJ 659. 37 Cr.L.J. 
914, 1936 M.W.N 889, 1936 CrC 757, 38 BomLR 1101, 40 CWN 1164 (PC); 
Nga Po Aung, 38 CrLJ 948. 170 IC 645. AIR 1937 Rang 264, 10 R.R. lOlj 
Purnanda Das Gupta v Emp, AIR 1939 Cal 65 {73>, 68 CLJ 206. 179 IC 506, 
ILR (1939) 1 Cal 1, 40 CrLJ 199 In view of the dcci^on of the Pnvy Council 
in Makadco v The King it must now be ta\cn as settled that the cvndence of one 
accomplice cannot be ured as independent evidence to corroborate the evidence of 
another accomplice. A plurality of accomplices might be useful in this way. They 
have to be considered independently and the Court might, while not b«mg sight of 
see. 114 (b) of the Evidence .\ct, still be able to rely on the unconxiborated evidence of 
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one or more out of a number either on the same or on different points — Surajpalsinzh, 39 
CrLJ. 818 (823). 176 I.C. 853, 1938 N.LJ. 185, AI.R. 1938 Nag. 328, IL.R. 1938 
Nag. 516, 11 RN. 81. 

It would be wholly unsafe in any case to proceed solely upon the uncorroborated 
testimony of an accomplice Taking the two sections of the Evidence Act, namely, 
sec. 133 and sec. 114 together, it may be safely laid down that the Statute Law of 
India did not intend to introduce a different rule for the guidance of the Courts from 
that which may be now taken as the accepted rule of law in England, as explained by 
Lord Reading, CJ.. in Rex v. BaskervtUe. (1916) 2 KB 658, 86 L.J.K.B. 28. 115 L.T. 
453, 80 J.P. 446, 60 S.J. 696. The same rule is reaffirmed in Mahadeo v. The Kmg, 
supra. These cases further lay down that the evidence of an accomplice must be 
corroborated in some material particulars, not only bearing upon the facts of the crime, 
but upon the accused’s implication in it, and further, that evidence of one accomplice 
is not available as corroboration of another. These rules are equally applicable in 
India— MVoi Chandra v. Emp.. A.I R. 1937 Cat 433 (444), 38 Cr.L.J. 852. 170 I.C 201, 
10 R.C. 98. See also Khadim v. Emp. 38 CrL.J 808, A I R. 1937 Smd 162. 169 IC. 
716, 31 SLR 82 where it has also been laid down that the corroboration need not be 
dirert evidence that the accused committed the crime and it is sufficient if it is merely 
circumstantial evidence of the connexion with the crime. 

Beyond reiterating the law on the subject, which is to the effect that the statement 
of the approver must be very thoroughly sciutinircd and should not be accepted unless 
It is corroborated by other independent evidence in the case, no hard and fast rule can 
be enunciated which will govern all cases. There may be cases in which an approver 
has made positively false statements in respect of a particular point and yet the evidence 
produced in a case might go to prove beyond any doubt that in other respects the 
evidence o! the approver was trustworthy and was fully corroborated by the very best 
evidence produced. It would be wrong in that case to suggest that because the approver 
has made a wrong statement on a particular point so his evidence should be rejected— 
Bhola Nath v. Emp. A.IR. 1939 All 567 (571). 1939 A.L.J, 785, 40 Cr.LJ. 85S. 184 
I.C 191. 

iVhere the only substantive etddence against the accused is the statement of the 
approver before the committing Magistrate, which is not corroborated by him in his 
evidence before the Sessions Court, it is not a very strong basis for a conviction though 
Undoubtedly legally it could be such— Fatjtr Singh v. Emp., A.IR 1939 Lah. 429 (431), 
41 PLR. 333, 40 Cr.L.J. 897, 184 IC. 219. 

The evidence of an accomplice, who has been convicted and sentenced and has 
nothing to gain or lose, deserves greater weicht than that of an approver — Nga Po Aung 
V. Emp.. 38 CrL.J. 948 ( 949), 170 I C. 645. A.IJ?. 1937 Rang 264. 10 RR 101. 

As to confessions made by the approvers, they are not s’Jbstanth'e evidence, but 
may be used only (or the purpose of contradicting or coiroborahng their depositions 
in Court — iVitoi Chandio v. Emp, supra. 

The mere fact that the witness did not reveal his knowledge of the intended crime 
to the proper authorities is not suflident to make him an accessory or accomplice so 
as to vitiate his evidence — NutuI Amin v. Emp., 40 Cr.LJ. 667, 182 IC 386, A.I.R. 
1939 Cal. 335, I.L.R (1939) 1 Cal 511. But in a case of the^t it is a misdirection not 
to point out with sufficient force the unsalety of relying on the evidence of a witness 
who is undoubtedly a receiver of the stolen property and whose position is. therefore, 
very little d.fferent from that of an accomo'ice — ffc/fi Koravan. 39 CrL.J. 5S0. 175 
I C. 416. A I.R 1938 Mad 464. 1938 M.WJ^. 98, 47 M.L.W. 158, (193S) 1 ML J. 234, 
10 RM 774. 1938 MCrC. 78 

(6) ^Vhere there are several accused persons, and the case as against all of them 
does not stand on the same footing, and their defences are different, omission by the 
Judge to ask the jury to consider the case as a'^inst each of the accU'^cd individually, 
i« a serious nisdircction— 53 CaL 372, 42 CL J. 504. 27 CrLJ 266 (274), 

, In his charge to the jury the Judge should deal wjth the evidence against each accused 
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separately. Failure to do so is a serious defect — Nachappa Goundan v. Emp., 1937 
M.WN. 737{ Shetiaram v. Emp.A.lR. 1939 Smd 209 (214), 41 CrL J. 28, 184 1C. 474. 
IMien there are rr.ore than one accused, it is in the first degree essential both that the 
jury should be asked for a separate finding regarding each of the accused and that the 
particulars of the evidence affecting cadi person should be placed in a manner which 
rray enable the jurj’ to distinguish the cases of accused as against uhom the ei-jdence 
is not of the same degree of cogency — Yusuf Mia v. Emp, AIR. 1938 Pat. 579 (583), 
1938 P.W.N. 727, 5 BR. 185. 20 PLT. 51. 178 IC. 93t. 40 CrL.J. 147. 

In a case where there is a general diarge of conspiracy’ against a number of accused 
to commit dacoity, at the same time, a charge against the accused for having committed 
a dacoity, it is most necessary that the Judge in summing up to the jury should distin- 
guish between what is evidence against each of the accused on the charge of conspiracy, 
and what is e^ndence against each of the accused on the charge of having committed 
the dacoity. That is more than ever necessary where the main evidence against the 
accused or some of them is that of an approver. IVhen the evidence is not so clasrified, 
the jury have been misdirected or, at any rate, not directed in the way that they are 
entitled to be directed on the question of the evidence as against each of the accused 
on the charge of dacoity. In such a case depending mainly on the evidence of an 
approver, it would not be safe or proper to allow the convictions against the accused 
for dacoity to stand, although a general warning as to the necessity of corroboration 
may have been given — Hesak Fakit v Emp, 42 CWN 870 (872). 

See also Abkar SkeikJt and Nabt Khan, cited in Note 933. 

(7) ^Vhen a charge to the jury placed prominently before them al] the circumstances 
that went against the accused, but did not call their attention to any of those that were 
in favour of the accused, it was held that there was a misdirection sufficient to vitiate the 
trial — Raliamat Ah, 4 C.WN 196; Fakua, 40 Bom 220; Siisahsadti, 2 Weir 500 (501)j 
Mammal Ali, 44 CL J 233, 28 CrL J 19. S9 IC 51 But the fact that every point in 
favour of the accused has not been put to the jury* does not amount to a misdirection, 
The charge must be judged as a whole and one must sec whether judging it as a whole 
the case for the two sides has been fairly put It is not necessary for the Sessions Judge 
to repeat everything that has been said by the pleader for the defence m his speech 
But he should draw the attention of the Jury to the more essential items and the 
strongest argument that has been advanced for the defence. A mere reference to the 
argument of the pleader is insufficient — Haticliaran, 34 CL J 512; Abdul Salim, 49 Cal. 
573. The fact that the address of the defence counsel to the jurv is a lengthy one 
does not escuse the Judge from pointing out important points of the defence argument 
to the jury — Feary. 20 C W N 436, 20 Cr L J 300 (F B ) A verdict obtained from the 
jury without placing before them an important piece ol esndcnce m fa\our ol the defence, 
whatever may have been its real irorth, cannot be sustained—Khi/iruddm, 53 Cai. 372, 
42 CLJ. 504, 27 CrLJ 266 (272) 

(8) A Judge’s direction to the jury to consider the proof of previous con%iction 
as evidence giving rise to an inference regarding the character of the prisoner amounts 
to a misdirection — Roshiin, 5 Cal. 768 Sec section 310 So also, the omission on the 
part of the Judge to warn the jury not to take the presnous comuction into co’isideration 
when deciding on the guilt of the accused, amounts to a misdirection — Iloji Chaian, 
27 CrLJ. 293, 93 IC. 46. AIR 1926 Cal 728 

(9) Omission to tell the jury that if they entertain any reasonable doubt about 
the guilt of the accused, the accused is entitled to the benefit of the doubt and should 
be acquitted is a serious misdirection — Patsehu Das, 34 Cal 698; Sugofigafu. 2 Weir 500 
(501); Mohammad Ijro-f. 27 A LJ, 1261,31 CrLJ. 33. 120 I C. 254, AIR 1930 All. 24. 
1930 Cr.C. 40 Where prima facie the es’idenee is more or less equally balanced on both 
sides, the Judge ought to gii'c the usual direction to the jury tliat if t’^ey lure any' 
reasonable doubt in their mmds as to guilt of the accused, they should give the 
accused the benefit of it Omission to do so amounts to a misdirect’on — Jagmokan. 
52 All 207, 30 Cr.LJ. 1146 (1147), 120 IC 114, Ind. RuL 1930 AIL 2, A.IR. 

Cr.— 65 
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1930 All. 28, 1930 A.L.J. 486. If, how'ever, the evidence for the prosecution is 
overwhelming, the omission to give sudi direction is not a misdirection — lb\d. 
Where, however, the Judge thinks that the evidence is so weak that there arc 
grave doubts as to the guilt of the accused the omission to direct the jury to 
give the accused benefit of doubt may be a misdirection which may be said to 
have prejudiced the accused — Kasimuddin, 62 Cal. 312, 36 Cr.LJ. 480 (481), 154 
I C. 110, 60 CL.J. 45. A.I.R 1935 Cal. 31. See also Basil, 34 Cr.L.J. 886, 145 I C. 209, 
AIR. 1933 P.C. 218, 1933 A.LJ. 1025, 38 M.L.W. 635, 1933 Cr.C. 1302 (P.C.). A 
direction about reasonable doubt should appear at the end of the charge or in appropriate 
places, as and when something occurs in the discussion of the evidence which gives rise 
to it and necessitates its application — Asanulla, 39 C.W.N. 924 (928), AIR. 1935 Cal. 
534, 36 Cr.LJ. 1246, 157 I.C 837, 1935 Cr.C. 910 But where it is clear that the 
Judge discussed the question of reasonable doubt when dealing with the law in the 
case and again at the close of the diarge he warned the jury that they were themselves 
to weigh the evidence and to come to finding on facts on their own judgment, there 
was no misdirection — Harold, 37 CrX.J. 17, 158 I.C. 172, 8 R.L 189. 

(10) To enable the prosecution to draw the presumption under sec. 114, Illustration 
Ca), of the Indian Evidence Act, the accused ought to be asked to account for his 
possession — Surendra Nath, 40 C.W.N. 1090 (1092). It is a misdirection to ask the 
jury to make a positive presumption of guilt against the accused from their possession 
of stolen property after the theft Such a presumption may be made but it is a 
matter for the jury if they will make it or not — Arumuga Goundan, 1933 M.W.N. 
320. Where in a case of theft, the evidence against the accused was the possession 
of stolen property 5 years after the occurrence, it was held that the Judge had 
misdirected the jury by saying: "On this evidence notwithstanding that it is nearly 
5 years since the aime occurred, you will decide whether yo*! are satisfied with 
the prisoner's explanation for his possession of the stolen property.” The proper 
course would be to tell them to con^der whether after 5 years it was reasonable 
to require the prisoner to prove how he came by the goods or whether his story, not 
being in itself improbable ought not to be zzce^ltd—RuthonvUMK 2 Weir 489. Where 
the prisoner Is charged with receiving recently stolen properly, when the prosecution 
has proved the possession by the prisoner, and that the goods had been recently stolen, 
the jury should be told that they may, not that they must, in the absence of any 
reasonable explanation, find the»prisoner guilty. But if an explanation is given which 
may be true, it is for the jury to say on the whole evidence whether the accused is guilty 
or not; that is to say, if the jury think that the explanation may reasonably be true, 
though, they are not convinced that it is true, the prisoner is entitled to an acquittal, 
because the Crown has not discharged the onus of proof imposed upon it of satisfying 
the jury beyond reasonable doubt of the prisoner’s guilt. The onus never changes, it 
al7,ays rests on the prosecution (Per Lord Reading, C J , in 11 Cr. App R. 45 (5) — 
Ishtahar Khondkar, A I.R. 1936 Cal 796 (800), 39 C.W.N. 620, 62 Cal 956, 162 I-C. 
927, 37 Cr.LJ. 701. IVhere the Judge said to the jury; "If you believe that thoM 
ornaments were really lost during the dacoity and were found in the possession of C 
as alleged at the time, then you can presume. If you do not believe the statement of C, 
that C is either a dacoit herself or that she received and retained possession of those 
ornaments with guilty knowledge that those properties were stolen during the com* 
misaon of a dacoity,” -held that was a imsdirecUon The proper direction would 
have been that if they did not think that the accejat given by C of her posses.sion of 
those things might reasonably be true, in that case only were they entitled to make 
presumption under sec. 114 of the Evidence Act, because even if they were not inclined 
to believe the statement of C. but still thought that the statement might reasonably 
be true, they were not entitled to make the presumption against her — Surendra NaiK 
40 C.WN. 1090 fI0921. Sec also Salya C/iaratt. 52 Cal 223. 26 Cr.L J 1155. 88 I.C 
515, A.I.R. 1925 Cal 666. In the case of articles of ordinary kind, which are alleged 
to be stolen, the Judge must lay sufficient stress on the comparatively unidentifiable 
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nature of the properties and t^-am the jury of the danger of accepting the evidence 
of identification Failure to do so is a dear non-dircction which vitiates the charge 
— Vatayan v. Emp , 1937 552. "nie attention of the jury must be 

sufficiently drawn to the fact that there was an inter\'al of some time between the 
commission of the robbery and the finiUng of stolen articles in his possession and to 
the implications arising therefrom — Thevar Servai, 39 Cr L J. 323, 173 I C. 450, 1938 
M.W.N. 215, 10 R M. 587, AIR 1938 Mad 477. \\'hen the accused has satisfactorily 
accounted for his possesrion, so that the question of the application of set 114 of 
the Evidence Act no longer arises, then it is necessary to show by evidence direct or 
circumstantial that there was some collusion between the thief and the receiver or 
that the receiver had real reason to believe that the property which he had purchased 
was stolen— Rfl^endra Nath Laha, 38 Cr.L.J. 129 (131), 166 I C. 91. A.I.R. 1937 Pat. 
191, 18 P.L.T. 210, 3 BR, 124. 9 R.P. 249. 

See also paragraph (27) below. 

(11) Om’ssion to point out to the jury the discrepancies in the evidence of the 
principal witnesses ior the prosecution constitutes a misdirection — Tenaram, 33 C.LJ. 
180. 22 Cr.LJ 475; Dtirga Ckatan. 26 CWN. 1002, 23 tr.LJ 567. Merely telling 
the jury that there are material discrepancies in the evidence, without pointing out to 
them what those dscrepancies are, amounts to a misdirection — Enayet Husain, 49 All 
209. 28 CrLJ. 15, 99 I C. 47. A I Cr.R 282, AI.R. 1926 All 752, 25 AL.J. 33; 
AJtbfff SfieiJtA, 35 CWN. 404 (407). The Judge’s duty would be to refer to any 
material discrepancy But there is no failure of justice in the omission of the 
Judge to deal with minor discrepancies which exist m the evidence— Puriow Hassan, 
37 Cr.L.J 366 (368), 160 IC 1060, AIR. 1936 Bom 52. 38 BomLR. 19, 1936 CrC 
164 (FB.). Omission to tell the jury that there was no corroboration of certain prose- 
cution witnesses amounted to misdirection— S«ta Ram, SOWN 1215. 33 CrLJ. 167, 
135 I C. 392. A I R 1932 Oudh 23, Ind Rul 1932 Oudh 40. 7 Luck. 390. 1935 Cr C 55. 

(12) If upon the materials placed before the Court by the prosecution and the 
defence, there was no question of the right of defence of person and property which 
could possibly arise, it was not necessary for the Judge to explatn the law on the subject 
to the jury to enable them to come to a conclusion on that question— fajer Afi. 35 
Cr.L.J. 536, 147 IC 1043, AIR 1934 Cal 142. 57 CLJ 583, 1934 CfC. 180 But 
see Gopaldi, 37 CW.N 261, 34 CrLJ. 1078. 145 IC 821. A.IR 1933 Cal 655, 1933 
CrC. 1102 Failure on the part of the Ourt to put clearly before the jury the law 
relating to the right of private defence arising on the admitted and proved facts, and 
♦o direct their attention to find as to whether and how far the accused was justified in 
preventing injury to himself in attacking his opponent, is a serious misdirection — 
Asauddin. 53 Ca' 980, 28 CrLJ 273. 100 I C 353. AIR 1927 Cal 257, 7 AICrR. 
417. V.Tierc the accused raised the plea of private defence, and the case for the 
prosecution was that there was no right of private defence at all, the Judge should 
simply tell the jury that the question they had to decide was whether or not the 
right of private defence came into oistcncc and not how far it e.Ttcnded or whether 
it was exceeded. Moreover, m dealing with the law as to the nght of pnvate 
defence, there are several important points the omission of which would amount 
to a serious misdirection 'Thus, in a murder case, in wh’ch the right of pnvate 
defence h set up, the Judge in explaining sec 100, I P C., which contains a list of 
six heads of oflenccs sliould point out those heads which would and those which wou’d 
not apply to the case they were trying; otherwise the jur>’ would naturally disrepard 
those to which their attention was not specially directed. The Judge should also 
cxp’ain to the jury the provis-ons of sec 101. 1. P. C. m a case where there is a charge 
of culpable homicide not amounting to murder as w^ll as the minor charge of causing 
grievous hurt. The omiss'on on the part of the Judge to explain these points amounts 
to a msd.rection — Muhammad Yunus, 50 Cal 318 (325. 326). On a charge tinder 
sec. 301, I. P. C., where the defence of the accuad is that the deceased came into his 
house for robbery- at m'dmght and that the accused inflctcd wounds on him which 
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proved fatal, the Judge should expound the law to the jury not only ^vith reference 
to the right of pnvate defence of person but also with reference to the right of defence 
of property, and should direct the jury to consider whether the accused had not used 
more force than was necessary for preventii^ the deceased from running away with the 
stolen property. Omission to so charge the jury amounts to a misdirection— fiascrHddi, 
28 C W.N. 585, 39 C.L.J. 525. 

It IS not a correct proposition of law to lay down that a person who attempts to 
enforce a claim of property whidi he cannot substantiate, thereby creates the position 
that possession is with another. If the language used by the Judge is open to that 
construction, it is a misdirection. The direction to the jury should be that if the prose- 
cution story as to the actual use of violence is correct, and if the accused are not in 
possession, the accused are not entitled to plead any right of defence of property in 
reply to the charges brought against them. Contra, if the jury find that the coti* 
plainant’s party attacked the others, the whole prosecution case fails, irrespective of who 
is in actual possession. If the jury find that the land Is the property of neither party, 
the legal position is that neither party has any right to use force in defence of property— 
Sakeb Ml. 34 CrL.J. 668. 143 I C 899. A.I.R. 1933 Cal. 242. 1933 CrC. 321, Ind RuL 
1933 Cal. 490 See also Bagirath Makto. 35 CrLJ. 1367, 151 IC. 662 ,A.I.R. 1934 
Cal 610, 38 C.\VN. 854. 1934 CrC. 908. 59 C.LJ. 482. 

(13) The Judge is erltitled to tell the jury that when a pnsoner is charged with 
Causing hurt to another, the burden of proWng that it was done in the ererase of the 
right of private defence hes on the prisoner — Afiruddi, 23 C.\V.N. 833, 20 Cr L.J. 661. 
But when the accused has etamined witnesses to prove the defence {t.g , the right of 
pnvate defence) set up by him, it Is no longer necessary lor the Judge to refer to the 
law relating to burden of proof (because the accused has discharged that burden); the 
Judge should simply ask the jury to decide the question of fact on the evidence before 
them If in such a case the Judge refers to the provisions of sec. 105 of the Evidence 
Act, it would mislead the jury and lead them to think that the defence set up by the 
accused would require a higher standard of proof. This is clearly a misdirection— 
Muhammad Yunus, 50 Cal. 318 (325). 

(14) It is a misdirection to suggest to the jury that in capital cases stronger 
evidence of a higher degree of certainty is required than in other criminal cases— iefif 
Afohofl. 49 Cal 167. 

(15) Omission to caution the jury as regards the weight and efficacy to be given to 
a dying declaration amounts to a misdirection — Soshi Jianta, 34 C.W.N. 792, 32 
Cr L J. 324, 129 I C. 364, A I.R. 1930 Cal. 754. Ind Rul 1931 Cal. 172, 1930 Cr.C. 1154 

(16) ^Vhere one of the witnesses for the prosecution is himself suspected of being 
implicated in the offence, the jury should be directed not to accept his evidence without 
the roost careful scrutiny. Omisrion to give such a direction amounts to a serious 
misdirection— Satyo Charan. 52 Cal 223. 26 CrLJ. 1155, A.I.R. 1925 Cal. 666, SS 
I.C. 515 See also paragraph (5), supra. 

(17) The question as to whether the accused was under 12 years of age 
incapable of understanding the nature of his act is one for the jury to decide, notwith- 
standing the fact that no proof may have been adduced on the point; and when the Judge 
attempts to exclude the consideration of the question from the jury by sajdng that they 
should leave that question out of account altogether, it amounts to a misdirection— 
All Roza. 28 OC. 69, 26 CrLJ. 310, 84 I C 454. A.I.R. 1925 Oudh 311. 

(18) IVhere the witnesses who had made certain statements before the committing 
Magistrate retracted those statements at the trial the Sessions Judge ought to tell the 
jury that the writnesses should be looked upon with suspicion and that their evidence 
should be regarded with great caution, and the Judge ought to ask the jury to decide 
for themselves as to which of the two verrions is correct If, instead of doing so, the 
Judge expresses his opinion with a certain degree of assertion to the effect that the 
statements made before the comrnitting Magistrate are true and that the depositions 
given before him are false, Lt amounts to a nusdircction— AbdMl Coni, 53 Cal. 181, 42 
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C.LJ. 205, 20 CrL.J. 1577. The Judge in his charge to the jury should emphasize 
the necessity for very great care and caution on the part of the jury before they decide 
to act upon a statement of such a character the truth of which is denied in the Sessions 
Court — Ram Cobinda Chose v. Emp., 39 CrLJ. 625, 175 I.C. 529, 10 RC. 802, 42 
C W.N. 781, A.I R. 1938 Cal 364. 

The law may be thus stated' (c) If a witness had made a statement before the 
committing Magistrate and a different statement before the Sessions Judge, and the 
pre\nous statement has been put in under sec. 288 so as to become evidence for all 
purposes, the jury may be directed to choose between the two statements, because both 
statements are evidence of the facts stated therein (h) But in case of other previous 
statements {eg, statements made before the police), the jury cannot be so directed, 
because such statement is not evidence at all against the accused of the facts stated 
therein; the proper direction is that before relying on the evidence given by the witness 

at the trial the jury should take into consideration the fact that he made the 

pre%nous statement, but that they must not treat the previous statement as being 
any evidence at all against the accused of the facts therein alleged — Profulla A'wmor, 
53 Cal 1404, 35 CW.N. 731 (749), 32 CrLJ. 768, 53 CLJ. 427, 131 IC. 575, 

1931 Cr.C. 497, A I R 1931 Cal 401, Ind Rul. 1931 Cal. 463 (FB ) See also Note 898. 

It IS not proper for the Judge to invite the jury to treat difference between the 
Statements of a witness before the Committing Magistrate and the Sessions Judge 
very lightly on the ground that not only investigating police officers but committing 
Magistrates are also concerned only with making inquiries leading up to the trial 
before the Sessions Court and are not concerned with making a detailed record of the 
statements of witnesses. Now it is true that a committing Magistrate is not holding 
a trial but only an inquiry leading up to a trial; but the (act remains that he is 
recording evidence just as much as a Sessions Judge himself, and it is his duty to 
record the evidence fully in order that the accused may have a-mple notice of the 
matter with which he is charged and of the evidence by which the prosecutor seeks 
to prove the case. In fact, if the prosecutor at the trial intends to lead any further 
evidence of substance beyond what has been adduced in the committing Magistrate's 
Court It is well recognized that the correct procedure is that he gi\cs the accused 
notice of this new matter m his opening address at the trial— I'usu/ Mia v Emp, 
AIR 1938 Pat. 579 (582), 1938 P.W.N. 727. 5 BR. 185, 20 PLT. 51. 178 IC 
934, 40 Cr.LJ 147. Omissions are not necessarily contradictions There arc omissions 
and omissions. Some of them can be overlooked on the grounds approved by Courtney- 
Terrell. C.J., in Ran Lai v Emp. 14 Pat 225, 156 1C 921, A.I R. 1935 Pat. 263, 
1935 Cr.C 749, 36 Cr L J 1026, 16 P L.T. 380, 8 R P. 43. But there may be omiss ons 
which It Kill be difficult to hold are d'ze lo either the Police or the Magistrate leaving 
them out because they were simj^y prepanng records preliminary' to a trial The 
observations of the learned Chief Justice have, to a very large extent, been misunder- 
stood and misapplied. If the defence relics upon certain omissions made by witnesses 
either before the Police or before the Magistrate, the best course is to draw the 
attention of the jury to those alleged omissions and then if. in the op nion of the 
Judge, the omissions arc of no consequence and were possibly due to the circumstances 
approved by the learned Chief Justice, it will be quite open to him to place them 
before the jury and then leave them to decide whether those omissions cons.dered 
in the light of the circumstances placed before them are of such consequence as to 
discredit the testimony of the witness in CourL General observations devoid of facts 
are likely on some occasions to create an impress'on in the m'nd of the j'ury that every 
omission in every’ case is of no consequence whatsoever— Bu/at Cope v Emp, 40 
CrLJ. 34. 178 IC 354, AIR. 1938 PaL 575, 5 BR. 88, 1938 P.WJs’ 696. See also 
Note 503 under the heading "Contradict.” 

(19) ^^he^c a Judge repeatedly tells the jury that if tliey are morcllv convinced of 
the guilt of the accused, their \-crdict should be that of guihy, it a.'nounts to a 
misdirection The j'ury has to return a verdict of guilty not upon their rrorcl belief of a 
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case but upon the legal proof of the facts constituting the offence— 49 AU 209, 
28 Cr.L.J. 15, 99 I C. 47, 6 A.I.Cr.It 282, A.I.R. 1936 All 752. 25 A.L J. 33. It is an 
error on the part of the Judge to d.rect the jury that the "Prosecution’s duty is to prove 
a prima facie case’’. The prosecution have to do more than that; they roust prove the 
guilt of the accused. There is no prinaple in the English law whereby if the prosecution 
has proved a puma facte case, the accused must bnng in evidence in rebuttal or be 
convicted — Sheftarant v. Emp., A.I.R. 1939 Sind 209 (214), 184 I.C. 474, 12 R5. 107, 
4lCrL.J. 28. 

(20) It is a misdirection not to explain to the jur^’ the difference between a crime 
and a civil wrong (e,g., the distinction between a civil and a cnminal trespass)— 
Mandal, 41 Cal. 662, 15 Cr.L.J. 155. 

(21) The omission on the part of the Judge to explain the main prindples to be 

followed in criminal cases based on circumstantial evidence is a senous defect in the 
charge to the jury. Those principles arc as follows ; — (i) the circumstances from which 
an inlerence adverse to the accused is sought to be drawn, must be proved beyond all 
reasonable doubt and must be clearly connected with the fact sought to be inferred 
therefrom, and («') in order to justify an inference of guilt, the circumstances from 
which such an inference is sought to be drawn must be incompatible with the innocence 
of the accused and incapable of explanation upon any other reasonable hjT»thesls than 
that of his guilt— /cAuro. 32 CrX.J. 418 (420), 129 1C. 677, 52 Cr.LJ. 417, AIR. 
1931 Cal. 11, 33 CW.N. 169, 1931 Cr.C 43. In a case dependent upon circurostantjal 
evidence it is the duty of the Judge to point out very clearly that in the case of 
circumstantial evidence a conviction is only right and proper, if from the proved 
circumstances the inference of guilt only can reasonably be drawn, and if from the 
proved circumstances two inferences can reasonably be drawm, the inference of innocence 
a« weJ] as the inference of guilt, the Jury is bound to draw the inference of innocence 
— S/iejcaram v. Emp.. A.I R. 1939 Sind 209 (215), 184 I C. 474, 12 RS 107, 41 CrLj. 
28. See also Metsdai. 14 Luck. 635, 1939 A.\V.R. (C.C.) 102. 1939 A.Cr.C. 133, 1939 
OL.R. 498, 183 LC. 307, 1939 OA. 654, 12 RO. 23. 40 Cr.LJ. 764. 1939 OWJ^. 700 
and Kanaiasabai Pillai v. Emp . 50 M.L.W. 452. 1939 883. 


(22) IVhere the charge is little more than a long rambling statement of the evidence 
a'* it came from the mouths of the several witnesses who were called and facts, relevant 
and irrelevant, important and unimportant, were all mixed up together without any 



charge was defective and the Inal was vitiated on that account — /abed, 32 Cr.LJ. 
:138, 134 I C. 317, 53 C L J. 351, 35 C.WJsj. 835, Ind Rul. 1931 Cal. 813. 


(23) When the Judge told the jury "under the law, no evidence can be giv'en before 
you by the prosecution as to what these witnesses told the Police, but the' fact remains 
that the defence which is entitled to bnng to jour notice any contradiction between * 
statements then made and the statements made now, has not placed before jou any 
contradictory statement as regards the account of the occurrence,” there was a 
direction as the Judge acted in contravention of the provisions of law as 

sec. 162, Cr. P. Code— lal, 36 Cr.Lj. 135. 152 I.C. 631, A.I.R. 1934 Cal. 717. 1934 
CrC. 1102 In his charge the Judge told the jury what statements an importan 
prosecution witness had made to the Police, as if all that was substantive evidence, an 
by reaspn of those discrepancies the Judge sought to discredit the witness in so far as 
he did not support the prosecution case The alleged statements before the Police 
were not properly put in evidence under sec, 162, Cr. P. Code, ffeld that the Judge 
was not entitled to do so and that was a material misdirection, vitiating the trial 
—Rafitaddi. 32 Cr.L.J. 841. 132 I.C 159. AIR. 1931 CaL 189. 35 C.WJ^. 317, Ind. Rul- 
1B31 Cal. 513, 58 Cal. 1009, 1931 Ci.C. 

(24) IVhere the CrowTi had by sceUng to discredit their oini witness said that he 
was not a witness o". wham they relied and he was the only witness on whom the prose- 
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ba\-e directed the jury that there was no evidence and that they should return a verdict 
of not guilty — Makbul Khan, 32 C.WJ'I 872, 56 CaL 145 If a witness is declared to 
be a hostile witness, so that the party who has called him is allowed to cross-examine 
him, it shows that by asking for leave to cross-exanune that witness, the party admits 
that he is not a witness of truth and is one whose evidence is not entitled to Credit 
In such a case the Judge should tell the jury that the evidence of such witness shall 
be rejected: his omiss on to do so amounts to a misdirection — Punehanan Gogai, 57 Cal. 
1266. 34 CWN. 526 (529), 31 CrL J 1207. This \-iew was held to be incorrect by 
the Full Bench in Projulla A’uwar, 32 CrL J. 768, 131 IC 575, A I.R 1931 Cal. 401, 
53 C.LJ. 427. 1931 Cr.C. 497, Ind Rul 1931 Cal. 463, 35 CWN. 731 (748). 58 Cal. 
1404 (F.B ). It has been laid down that the fact that a witness is dealt with under 
sec. 154 of the Evidence Act, even when under that section he is "cross-eTamined" to 
credit, in no way warrants a direction to the jury that they are bound in law to place 
no reliance on his evidence, or that the party who called and cross-examined him can 
take no ad\-antage from any part of his evidence There is, moreover, no rule of law 
that if a jur^' thinks that a witness has been discredited on one point they may not 
gVe credit to him on another. The rule of law is that it is for the jury to say. If 
the prenous statement is the dcposibon before the committing Magistrate and if it is 
put in under sec. 288, Cr. P C.. so as to become evidence for all purposes, the jury 
may in effect be directed to choose between the two statements because both statements 
are c\ndence of the facts staled therein. But in other cases, the proper direction to the 
jury is that before relying on the evidence given by the witness at the trial the jury 
should take into consideration tlie fact that he made the previous statement, but that 
they must not treat the previous statement as being any evidence at all against the 
prisoner of the facts therein alleged See also Sohtoi Sao, A I.R 1930 Pat. 247 (251), 
11 PLT 148. 9 Pat 474, 124 IC 836. 31 CrUJ. 721. When the Judge told the 
jury that a certain prosecution witness “had been declared hostile to the prosecution 
and that therefore his evidence should be altogether left out of account m >our minds 
as he is not a witness of truth and is not entitled to credit, being prepared to make 
different statements at diiTcrcnt tiroes." this was clearly a misdirection — iraAtd Alt, 
32 CrLJ 604. 138 IC 373, AIR 1932 Cal. 523, 36 CWN. 356, 1932 CrC. 498, 
Ind Rul 1932 Cal 454 The correct rule to apply in such cases is that part of the 
evidence of a witness, who has been guilty of untruth m some material particulars, may 
be accepted if such part is corroborated by probabilities and other reliable evidence 
which though insuflicient by themselves to establish (he guilt of a particular accused 
nevertheless points to the truth of the statement of the witness directly implicating him. 
^Vhere the statement of a witness has been clearly proved to be untrue, there is no 
manner of doubt that the witness is primo facie unreliable, and if his evidence is not 
reinforced by something else, it »s highly unsafe to accept it as the basis of convittion- 
^Vhere, however, the Court considers one part of the evidence of a witness to be not 
free from doubt, it may well refuse to act upon it without destro>ing the value of the 
rest of It, as all that the Court implies in not acting upon one part of the evidence, is 
that it IS not safe to accept it— As/ii? Ab, 37 CrXJ. 1104 (1106), 163 I.C 193, A I R. 
1936 All. 747, 1935 ALJ. 855. 

It is M elementary principle In the admimstration of criminal jastiee that want of 
interest in the prosecution docs not by itself stamp the evidence of a witness with tnlh. 
The weight which is to be attached to the testimony of a witness depends, in a large 
measure, upon varous considerations, some of which are: that on the face of it his 
evidence shouM be so much in consonance with probabilities and consistent with other 
evidence, and should generally so fit in with the material deta'Is of the case for the 
prosecution as to carr^- conviction of truth to a prudent mind. If these elements are 
wanting In the testimony of a witness, however, inderendent he may appear to be. his 
evidence should not be relcd on m the dccis'en of cnri'nal cases where petsuarieja of 
guilt must amount to a moral certanty — Pancaii. 37 CrXJ. 821 (824), 163 I.C. 319 
A 1 R 1936 Nag. 88. 1936 Cr C. 553. 
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(25) IMiere a number of persons •sho could have pven important information were 

not examined as witnesses for the Crown, the Jodjs should point out this fact to the 
jury and direct them that an advErse infejence should be drawn against the prosecution. 
Ki3 omission to do so amounts to a misdirection — Md. Yunus. 50 CaL 318 (325)} 
Tenaram, 25 C.\V,N. 142, 22 CrXJ. 475; Xababali. SS CaL 5S0, 53 CL.J. 54, 34 
C.WN. 1151 (1153); Dhumiop, 8 CaL 121; Tojcli. 7 Pat. 50, 28 CrLJ. 843 (844). 
104 I C. 459. A.I.R. 1928 Pat. 31. 9 P.L.T- 57; Sc/i A.I.R. 1931 CaL 752, 

1931 Cr.C, 1016, 54 C.LJ. 244, 134 I.C 1191. The Judse ought to cauuon the 
juT}* that it is prima facie the duly of the prosecution, and not of accused, to csll 
all the witnesKs aN'zilable and necessary to prove the case and that if they are 
not called without sufficient reason being shown, it is proper to daw an inference 
adverse to the prosecution — Kemesricar Ltd. 34 CrLJ. 828, 144 I.C. 872. A.I.R. 
1933 PaL 481, 1933 Cr.C 1310. llhere the Judge told the jury that, if they 
accepted the contention of the Public Prosecutor that the witnesses, who were named 
in the first inlomation report, were not called because their e%'idence was \-alueless, 
then they ought not to draw the presumption mentioned in sec. 114 (g) of the Evidence 
Act, but if, on the other hand, they did not beheve his eicplanaUon, they were at Lberty 
to draw the presumption if they thought fit, hdd that that was a proper direction 
because the meaning of the etndence being valueless was that they did not know the 
facts, that is to say, they were not able to give esndence relevant to the trial — 
Ciuzlichandja Kamadas, A.LR. 1932 Cal. 118 (120), 35 C.1VN. 1151, 58 CaL 1435, 

1932 CrC. 105, 33 Cr.L.J, 269, 136 LC 140. Where a statement made by a person 
who has not been examined as a witness has been Irested as evidence in the case for 
the prosecution and Uie Judge places it before the jury with the warning that tl^ 
are entitled to draw the presumption that if such person were examined, his depositjon 
would be against the prosecution, there Is no misdirection— Enayc/ AU, A.IJL 1934 
CzL S57, 38 C.WN. 446. ^^’hen the Judge told the jury "that the Public Piosectrtw 
is not obliged to exanune persons as prosecution xritnesses if he has reason to beliw'e 
that they would not support the prosecution case. Nor is the (2ourt bound to exac^e 
any person as a (^urt witness unless the witness appeared to be essential to the 
ded^on of the case", field that it would be wholly inappropriate to ta.ke those 
remarks as laying down a general proposition with regard to the effect and the inference 
lo be dra\ni or not to be drawn from the absence of relevant witnesses from the 
witness-box. That is a matter to be considered with reference to the drcumstances 
of each particular case and the facts which the witness, if called, would be required 
lo prove; and the jury ^ould be a^ed to cons.der it in the light of those artumstances 
and those facts He should not in\ite the jury to assume that the witnesses were 
gained over. When the prosecution have produced sufficient e\idence and the b«t 
evidence it is not always incumbent on them to produce all possible endence on the 
less important facts — y«j«/ Mia v. Eiup.. A.I.R 1938 Pat. 579, 1938 P.U'.N <27, 5 
B R. 185, 20 P.L T. 51, 178 I.C. 934. 40 CrXJ. 147. See also Note 893. 

(26) The Judge explained secs. 302 and 304 and eventually said this: ''IL 

you find he had neither the intention nor the knowledge requisite under see. -» 
consider his liability under sec. 304, I. P. C” He then read and explained that sectio 
and continued (‘If you hold that he intended to cause the deceased such bodily 
that death would be a possible but not the roost probable result you nill find him 
guilty under see. 301, Part I. Or if you hold that he had no such intention but knew 
SS a reasonable man that death would be a likely consequence of his act you will fin 
him guilty under sec 304, Part n." Held that the Judge’s direction was wrong 
that the direction would have been quite correct if he liad not used the word "possible 
but had adhered to the words of the secUor. and had used the word "likely -- 
Nalcbar Haidar. 34 C.WN. 223 (226), 31 CrLJ. 572. 123 I.C 751. 50 CUf- 
476, A.I.R. 1930 Cal. 136. 1930 CrC 136. ^bere the Judge referred to tJiC two 
parts of sec. 304 and he proceeded lo give the following explanation. "The first part 
relates to death which is caused without any intention of causing dcatJi or causing 
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such bodily injurj’ as is likely to cause death. Ths 2nd part relates to death 'v^hich 
is caused \nthout any intention to cause death or to cause bodily injury as is likely 
to cause death, but with the knowledge that such injury may lead to death.” Held 
that the explanation is obviously wrong and that the first part applies where there 
is a guilty intention, and the second part applies where there is no such intention, but 
there is guilty knowledge— //alidla, 35 CWN 456 (462), 58 Cal 1138, Ind. Rul 1931 
Cal 404, 130 IC 884, 1931 CrC 409, AIR. 1931 Cal 345. 32 CrLJ 598. 

In a case under sec. 302, I. P C , the Judge stated m his charge to the j'ury 
"If you find that the accused was there and infLcted tlie stab wound, you ought to 
find him guilty of murder”. It was argued that the question of what the intention 
of the accused was was a matter of fact, and that should have been left to the jury; and 
in directing the jury to find as a mailer of law that if (he stab wound was inflicted 
by the accused they must find him guilty ol murder amounted to misdirection Held 
that there being no evidence of any kind upon which a jury could reasonably have 
come to the conclusion that the accused had any intention other than the ordinary 
one deducible from his acts, the Judge in his summing up was under no duly to enter 
into an irrelevant explanation which may have the effect of misguiding the j'ury — 
h'ga £ Pe. A.I R. 1936 Rang 421, 1936 CrC 836, 18 Rang, 716 (FB), 

(27) Where the Judge told the jury "The law allows you to assume that if stolen 
property is found in a man's possession, he knows it to be stolen property until he 
proves the contrary," held that that was a »enous roisdirecuon. Under sec. 114 (a) of 
the Etndence Act. the Court may presume that a man who is in possession of stolen 
goods soon after the theft is either the thief or has received the goods, knowing them 
to be stolen, unless he can account (or his possess on If he gives an account of his 
possess.on which may reasonably be (rue, (hough the jury are not convinced that it Is 
true, and there is no other evidence of his guilty knowledge, the prisoner Is entitled to 
an acquittal. There is no obligation to prove that the property is his. All that he Is 
required to do is to give an account, and that it that account may reasonably be true, 
though nevertheless the jury may not be convinced that it is true, he must be acquirted, 
because the Crown have failed to satisfy the onus which always remains upon them 
to prove his guilty knowledge and never passes to the accused— fJawd SAaifcA, 40 
C.WJ4. 159 (160), 62 CLJ. 2ST Sec also Istahar Khcndkar, 39 CWJ4. 620 ( 625), 
AIR. 1936 Cal. 796, 162 I C. 927. 37 CrL-J. 701, 62 Cal 956; Surtndta Hath, 40 
C.W.N 1090 and Armwga, 1933 M.W,N. 320 In this charge to the jury the Judge did 
not mention sec. 411, I. P. C, nor inform the jury that it was open to them cither to 
find on the facts that the accused committed the house-breaking and theft or that 
tl.ey were guilty under sec. 411, I. P. C., or tell them that they might convict them m 
the alternative He left tlicm no choice between a conviction under secs. 457 and 380, 

I P. C, and an acquittal. The offence under sec. 411, I. P. C, being punishable 
with a lesser sentence than offences under the two forrucr sections, this was an omission 
which prejudiced the accused— il/aiurtiufj, 36 Cr.LJ. 633, 155 I C. 74, 1934 M.W.N. 
1140. 67 ML J. 693, A.I.R. 1934 Mad 721, 40 MLW. 873, 1934 Cr.C 1400, 58 Mad. 
86. See also paragraph (10) above 

(28) Where the Judge did not charge the j'ury with respect to the peculiar 
nature of the test identification, the non-direction must inevitably have m.sled the jury 
as to the value of the identification by the witness and consequently their verd-a vras 
vitiated— A'liWip S:ngh, 36 OL.J. 28, J52 JC. 126. AIR. 1934 Pat. 537, 1934 CrC 
1192 See also Molla Khan. 37 CWJ4. 1C61 (1064). 

(29) In cases of rape it has been the practice for many years, for the Judge to 
v"am tlie jury not to accept the evidence of the girl unless they find that it is corro- 
borated in some matenal particular impl eating the accused. But he ought to tell 
them that if. in spite of his warning, thej come to the conclus’cn that they bcl eve the 
g.rl and think tlic accused guilty, then they have the right to convict him on her 
uncorroborated evidence In cases of Ui’s nature, before a jury era justified in accepun- 
Uic testimony of the complainant lliey must be satisfied that she is a witness of ’ 
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and if they find that she is a person of Iwd or loose character obviously they will be 
reluctant to accept her evidence. Where tiie Judge failed to direct the jury on these 
matenal points the conviction and sentence must be set aside — SuTcndra, 35 Cr.LJ. 
508, 147 I.C. 999, 62 Cal. 534, A.IR. 1933 Cal. 833, 1933 Cr.C. 1493, 38 C.W.N. 52; 
NtiT Ahmed. 38 CrL.J, 795, 155 I.a 584, A.I.R. 1934 Cal 7, 1934 Cr.C. 23, 38 C.W.N. 
108, 62 Cal 527; Mullani Ram v. Emp., A.I.R. 1927 Uli. 836, 9 L.L.J. 111, 28 P.L.R. 
235. The Judge should point out to the jury that they are entitled, if they please, to 
convict the accused upon the uncoirrfjo^ted testimony of the girl, but that it is 
dangerous to do so in cases dealing with seicual offences such as rape, abduction and 
similar cases, and that only in exceptional cases should they convict upon the uncorro- 
borated testimony of the girl. The Judge diould direct them as to whether there is 
evidence corroborating her statement, of the kind required by law, that is to say, 
evidence independent of her own statements. Failure to give such directions amounts 
to a non-dircction which vitiates the tnal^C/iainuddin Sardar. A.I.R. 1936 Cal. 18, 
37 Cr.LJ. 359, 160 I.C. 1028, 1936 Cr.C. 110. See also Abdul Aziz, 35 CrL.J, 957, 
149 I.C. 447, A.I.R. 1934 Nag 94, 1934 Cr.C 377 and Wahid AH. 33 Cr.L.J. 604, 
138 I.C. 373, A.I.R. 1932 CaL 523, 36 C.W.N. 356, 1932 Cr.C. 498, Ind Rul. 1932 CaL 
454; Sarat Chandra Chakravarty v. Emp, 38 Cr.LJ. 931 (932), 170 I.C. 519, 65 CT-.J. 
83, 10 R C. 151, A,1 R. 1937 Cal. 463; Sachinder Rai v. Emp., A I.R. 1939 Pat 536 (538), 
1939 P,W.N. 598, 41 Cr.L.J. 1. IfrI I.C 354, 18 Pat 698. 20 P.L.T. 898. It has 
been laid down by criminal Judges that charges brought against a man by one of the 
opposite sex accusing the male having committed a sexual offence should be very 
carefully presented to the jury and as it has been pointed out both m England and in 
India, a rale has grown up that Judges, when they charge juries in cases of this kind, 
ought never to omit delivering a serious caution to the jury with regard to accepting 
the uncorroborated evidence of a woman to support a sexual charge against an accused 
person. The way the rule has developed now is that the presiding Judge should tell 
the jury that they ought to scruiinue the uncortoborated evidence of a woman or girl 
the greatest possible care, because it has been found by experience extending over 
many years that it is often dangerous that a man ^ould be conviaed on such un- 
corroborated testimony At the same time, it is not for the Judge to substitute his 
own view of facts entirely and take away from the jury their privilege of being the 
judges of facts alone; so that now-a-days alter giving the warning the Judge generally 
adds a nder to the effect that nevertheless if after proper scrutiny and considering the 
caution delivered by the Judge they are satisfied with the uncorroborated evidence, 
they may accept it— Sifcandar Mian v. Emp., 41 C.\VJ^ 641 (642), A.I.R. 1937 Cal. 321, 
IL.R. (1937) 2 Cal. 345; Am<tT Smgh v. Emp.. AI.R 1935 Lah. 8, 36 Cr.L.J. 428, 
153 I.C 894, 1935 CfC. 7, 35 P.LR. 638 See also Maung Ba Tin v. Emp., 98 I.C. 
ISO, 5 Bur.L.J. 112, 27 CrL.J. 1284, AI.R. 1927 Rang. 67. See also Kedu Mia v. 
Emp , 44 C W.N. 622, In Taser Piantamk v. Emp . 44 C W.N. 835 (837), A.I R- 19^0 
Cal. 391. 41 CrL.J 841, 190 l.C. 150. 71 CL.J. 590, Lort-Williams, J.. observed; "Time 
after time this Court has drawn the attention of Judges to the necessity of a careful 
direction with regard to this point- I need only refer to the cases of Surendra Nalh Dm 
V. Emp . 38 C.W N, 52 and Nut Ahmed Gazi v, Emp.. 38 C.\VN. 108. Both these 
decisions were founded upon the decision in the case of R. v Baskerville which was a 
judgment by Lord Reading and other Judges and is reported in (1916) 2 KB. 658. 
There are other cases referred to in the reports in the Calcutta Weekly Notes. No 
such direction as has been required by this Court from time after time was given by 
this Judge and it is quite obvious, therefore, that the convictions cannot be allowed 
to stand." The Calcutta High Court seems to have modified its view in Harendra 
Prosad v. Emp.. 44 C.W.N. 830. A I.R 1940 Cal 461. IL.R. (1940) 2 Cal. 180. where 
Dartley, J.. commenting on Surendra Nath Das v. Emp, supra, observes; "The pro- 
position of hw la'd down was that the jury should be warned that it Is unsafe to 
convict on the uncorroborated testirrony of a prosecutrix, but that they might still do 
so. if satisfied that she was tcll-ng the truth. The case is not, in my opinion, art 
auihonty for tlie head-note whidi states that where no such warning is given, the 
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con\ncUon must be set aside. In this connexion, it may be pointed out that there is no 
presumption of lav/ v-hidi differentiates the evidence of the complainant in a rape case 
from that of the compla.nant in the case of any other offence. There can be no 
assumption, in the absence ol evidence, that she is an accomplice.” In the same case 
Sen, J., observes: “In such a case wammg to the jury of the kind referred to by the 
learned Judge v.ouId be necessary and I agree that the omission to give the jury such 
a wammg on the facts of that case (le ■ Surendja hath Das v. Emp., supra) rendered 
the charge bad. But if the learned Judge was expre^ing the view that m every case 
of rape the Judge must direct the jury that they should not convict the accused on 
the testimony of the prosecution unless it was corroborated in material particulars to 
the same extent as is required m the case of an accomplice’s evidence, then 1 would 
most respectfully and emphatically dissent from it. The laying down of such a rule 
would be taiamount to saying that every prosecutrix m a rape case should be treated as 
if she were an accomplice so far as her crcdbiLty is concerned. Reference was made 
to certam obscr.'aiions of Judges in England in regard to this matter The manners, 
customs and mode of life ol women in this country are very different from those of 
women in England A rule or practice which appropriately may be of general applica- 
tion there would not nccessar.ly have the same utiLty or application here. If this be 
the English rule or practice 1 do not think that it is desirable m eases of this description 
to import it without qualihcation here The Indian Law of E\idence nowhere suggests 
such an inflexible rule and conditions here do not. in roy opinion, warrant the engrafting 
of such a rule on our system " See also ii C W N. cxvi where the natter has been 
very licidly d.scussed. In the latest case of Kmhna Chandra v. Emp., 45 C.W.N. 27 
(28), Bartley, J., howe\cr, obserx'es "Nor it has been laid down in many cases in 
this Court tha t the Judge should direct the jury that it is unsafe in cases of this 
character to convitt one of offences of the nature of kidnapping or abducuon or sexual 
offences on this uncorroborated testimony of the proseculru but that he should tell the 
jury that inspiie of the warning if they are satisfied that the girl is telling the truth, 
they are at liberty to convict him. In this case, however, all that the learned Judge 
does It to tell the jury that the girl is obviously lying and therefore her evidence is 
defective. This direction is celarly most inadequate." 

In the case of rape, corroboration is required m fact, but not as a matter of law. 
In Archbold's Cnmirial Pleadings, 28lh Edition, at p 1047, the rule is stated thus j 
Corroboration of the story of the prosecutrix is not essential, but it is the practice to 
warn the jury against the danger of acting upon her uncorroborated testimony, parti- 
cularly where the issue is consent or no consent. See Russel on Cnmes, 8th Edition, at 
p 2138 But where the absence of any caution, such as is usually given in sexual 
cases, could not have affected the verdict of the jury, it is not a ground on which the 
conviction should be set asde — Abdul Cafut Kotivol v. Emp, 40 Cr.L,J. 101 (104), 
178 I.C. 637, AIR 1938 Cal. 658, I.L.R. (1938) 1 Cal 636. The Rangoon High Court 
has held that corroboration is not essential even in a case of this nature The Court 
is entitled to accept the uncorroborated evidence of a girl but it should be slow in its 
acceptance of it. It must scrutinize her evndence verj’ carefully and unless her story 
convinces the Court so much that it docs not poasbiy stand in the need of any corro- 
borative evidence it should not accept her uncorroborated evidence — U Toe Sein v. 
The King. AIR 1939 Rang 128 (130), 180 IC 936. 40 Cr.LJ. 525. It is for the 
jury to decide v hether there is corroboration or not — Kalu Mta v Emp., 44 C.\V.N’. 622 
(623). The Judge should cxplan to the juij’ that in order to satisfy themselves 
wh'cUier there is such corroboration they should see whether there is any cvodence to 
prove a fact wh'cli would support the inference that the individual accused persons are 
jpailty of some specific charge — Ah Hjder v. Emp, A.I.R. 1933 CaL 769 (771), 68 
CL.J. 238. 40 CrL.J. 2S0 (2S3). 179 1C. 96a 

What exactly amounts to corroboration of the ma'n eviderce in cases of this k’nd 
is alwaj'S a d fficuli quest'on It need not be the direct oral evidence of another 
person. It rray be only independent evidence ol sudi a character that it connects the 
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accused directly or indirectly mth the crime that he was said to have committed— 
Sikondar Mianv. Emp., 41 C.W^. 641 (643), AI.R. 1937 Cal. 321 (322), IL.R, (1937) 
2 Cal. 345, /ollowmg Eex. v. Baskttvtle, (1916) 2 KB. 658, 86 L.J,K. 28, 115 L.T. 453, 
80 JP. 446, 25 Cox C.C. 524, 60 SJ. 696; Sutendra, supra; U Toe Sin v. The A’ing, 
A.I.R, 1939 Rang. 128 (130), 180 I C. 936, 40 Cr.L J. 525. It is clear that the kind of 
corroboration required by the rule must be independent evidence, that is to say, the 
evidence of some witness other than the girl herself. If there were any doubt about 
this, It was made clear in the case of Job v. Whilehead, 21 Cr. App. Cas. 23, the 
beadnote of which is that “the witness cannot be corroborated by himself. The Lord 
Chief Justice Lord Hevvart in that case said that, “corroboration should come from 
another person altogether.” Therefore, the evidence of statements made by the girl 
to others is not the kind of corroboration required by law — Nux Ahmed, supra; V Toe 
Sein V. The Kvii, supra; Ckainuddm 5ar<for, supra. A previous statement made by the 
prosecutrix, brought in under sec. 157 of the Evidence Act, cannot possibly be corro- 
boration within the meaning of this rule — Sikandar Afion v. Emp , supra. For contra 
see IJ ahtd Ali, supra. The blood found upon the girl’s cloth, and the complaint which 
she made to others, are not corroborative evidence such as is required by the rule 
because the girl cannot be allowed lo corroborate herself. The corroborative evidence 
must be that of an independent witness — Sutendra, supra; Maung Ba Tin v. Emp., 
supra. The fact that the proseoitrix subsequently identified the accused is no corro- 
boration within the meaning of the rule— B/wIo Nath v. Bmp., 43 C.\Y.N. 1180. But 
in a case of rape the statement made by the complainant immediately after the occur- 
rence lo another w'oman is admissible, not as evidence of truth of the charge alleged 
but as corroborating the credibility of the complainant and as evidence of the consistency 
of her conduct— A/go Sun Pu, 19 Cf.LJ. 155, 43 1C. 443 (LB.). 

IVhere in a case of rape the Judge said to the jury “This corroboration need not 
always come from the lips of a witness, but may also come from circumstances of the 
case, such as are seen by other witnesses who saw her after the occurrence, by the 
examination of the doctor, by blood mark in the cloth worn, etc.”, held that general 
observations of this kind can nev'er be of the slightest assistance to the jury. In the 
particular form in which these observations were embodied, the jury must have supposed 
that while corroboration was required as to the actual rope, no such corroboration was 
required as to the identity of the accused — Bhola Nath v. Emp., 43 CW.N. 1180. 

In a charge for rape the Judge directed the jury that because the plea of consent 
was not taken by the accused they need not determine whether the girl was below 14 
or above 14 and they need not determine whether she consented or not. Neld that 
the Judge was entirely mistaken in bis position and that he ought to have told the 
jury that the burden was on the prosecution to prove in addition to the factum of 
sexual intercourse, that the girl was below 14 or else that the accused committed the 
act against her will or without her consent — Abdul Khclegue, 34 Cr.LJ. 1161, 145 IC. 
923. A.IR. 1933 Cal 606, 37 C.W.N. 484. 1933 CrC. 970. 

(30) In a charge for an offence under sec. 366, I. P. C , if the Judge tells the Jury 
that the fact ol previous intimacy with the girl is wholly immaterial, it constitutes 
misdirection as the accused cannot be convicted of that offence unless it is proved 
that the girl was leading a hfe pure from unlawful saxual intercourse at the time when 
the kidnapping took place — Slwheholi, 35 Cr.LJ. 307 ( 310), 147 1C 79. A.I.R. 1933 
Cal 718, 1933 CrC. 1268. In a case under sec. 366, I. P. C., the Judge told the juty 
"However the girl being a minor can have no will of her own in law. In law her will 
is presumed to be the same as her guardian’s wifl. So if her guardian is not privy to 
the marr age and it was done against her will, according to law, the girl would be 
considered to have been compelled to many against her will." This is a dear misdirection 
in as much as tlie “will” retened to in the first part of sec. 366. I. P. C , means the 
will of the girl and certainly docs not mean the will of her guardian — Fulchand, 33 
CrLJ 512. 137 I.C. 819, AIR. 1932 Cal 442. 36 CW.N. 49. Ind. Rul. 1932 Cal. 
382. Upon the question as to the age of the girl, which is a matcrUl factor of the 
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charge under sec. 373, I P. C , the Judge told the jury that they might appeal to their 
own experience and apply that experience to the impression that they had formed on 
seeing the girl for three days, without any caution that such an impression, however, 
would never be a sure guide. Hild that there has been a matcnal misdirect.on vitiating 
the trial — Bhola Sardar, 35 C.W.N. 316. See also Foihad, 36 Cr.L.J. 36-4, 153 I C 493, 
A.I.R. 1934 Cal 766. 

In a case under sec. 366, I. P. C., where an allegation is made that two persons 
have joined in talcing or entkins another, the direction should be certainly that the 
prosecution must proxc that the taking or enticing was by the accused persons or either 
of them. The necessity of examining carefully the evidence against each accused 
person jointly charged with the particular offences should not be ignored. To say that 
if the juri’ was not satisfied that the offence under sec 366, I. P. C , was made out 
in the case of both the accused, the alternative was under sec. 366.^, I P. C., is un- 
doubtedly inadequate and misleading If the intention required by sec. 366, I. P. C., 
was not proved in the case, then it xras the obvious duty of the Judge to say that the 
jury was bound to acquit them or one of them with regard to whom intention had not 
been made out The e.xception to sec. 351, I. P. C, simply is that the section does 
i.c£ extend to the act of any person who in good faith beliexes himself or herself to be 
entitled to the lawful custody of the child. There is no question whatever of any 
authority to remove the girl from the control of her lawful guardian Any direction 
to the contrary is wrong — Katyani Dost v. Bmp., 39 Cr.LJ. 751, 176 I.C. 456, A.I.R. 
1938 Cal. 475. 11 R.C. 139. 

In an abduction case when the opening words of the charge were "you have before 
>*011 a simple case of abduction of a young married girl for immoral purposes.” the 
Judge struck the right rote in remind^g the jury lliat the issue before them was a 
plain and simple one although evidence had been given for nearly three weeks and had 
wandered into by-paths of remotely connected facts and arguments had gone on for 
three days-Afcdid Cajur Kolual v. Emp. 40 Cr.LJ. 101 {104), 178 1C. 637, A I.R. 
1938 Cal. 658, 1 LR. (1938) 1 Cal 636 

In a case under sec. 366, I P. C. where the father of the girl up to the time of 
lodging information at the Police Station did not suspect that his daughter had been 
taken away for the purpose of being forced to illicit intercourse, since she had already 
been working as a maid servant in the accused's house and the Judge told the jury to 
consider this explanation, held that there was no misdirection — Hari Makto, 37 CrLJ. 
320, 160 I.C. 675, A I R. 1936 Pat. 46. 1936 Cr.C 70. 

In cases of sexual offences like abduction, the Judge should tell the jury that 
I' the girl was immoral it made her story of abduction and deceit less probab'e and that 
of her abductor that she had a lo\'e affair with him more probable — Sochmder Rai v. 
Emp.. A I R. 1939 Pat. 536 (539), 1939 P.WJ4. 593. 18 Pat 698. 184 I.C. 354, 6 B.R. 
41, 20 PL.T. 898, 41 CrLJ. 1. 

(31) In a ease of dacoity the prosecution alleged tliat the accused was recognised 
during the commisssion of the dacoity b>- some witnesses, who knew them for a long 
time, in the diffused light from electric torches in iheir hands. The Judge allowed the 
jurors to make an experiment with electric torches, field that there was a great 
irrccjlarity in%-ol\ed m the Judge's allowing the jury to make an experiment in the 
absence of the accused, by reason of which the jury ultimately brought in their \-erdict, 
a verdict which the jurors were not apparently In a position to deliver before the 
experiment mentioned in the Judge’s charge to the jury’ was allowed to be made — 
Sarup All. 36 Cr.UJ. 129, 152 I.C. 661. 38 C.WJJ. 1154. A I R, 1934 CaL 744, 1934 Cr C. 
1153.6QC.L3. 191. 

(32) \Miere the Judge did not draw the attention of the juimen to the points 
that as the charge under sec. 333, X. P. C, stood, only those person who actually 
caused grievous hurt to the constable could be legallr conxncted of that o.ffencr a.-d 
that unless the accused were charged under see 333. 1. P. C. read xrith sec. 149, 1. P. C. 
tltc conxnrtion of those accased, who wrre not proved to have caused any grlei.-eas 
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hurt to the constable, could not be legally sustained, the omission amounted to mis- 
direction and justified the Appellate Court in setting aside the unanimous verdict of 
the jury and in ordering a fresh trial in respect of that charge — Lai Behart, 150 I C. 509, 
11 O.W.N. 831, 1934 Cr.C. 1049, A.I.R. 1934 Oudh 354, 35 CrXJ. 1066 (1070). 

(33) IVhcre the Judge repeatedly direw the jury’s attention to the fact that the 
accused had failed to give any explanation of facts adduced in evidence against them. 
held that bearing in mind that the onus in proof in criminal cases never shifts to the 
accused, and that they are under no obligation to prove their innocence or adduce 
eridence in their defence or to make any statement, the Judge’s remarks amo’Jnted to 
misdirection— Rcntfyewdra. 40 C.WJ^. 432 (441). A.T R. 1936 Cal 73, 161 I.C. 74, 
37 Cr.LJ. 394, 1936 Cr.C. 145, 8 RC 472. 63 Cal 929. 64 C.LJ. 154. 

(34) IVhere the prosecution case was that the Fouzdar had deliberately tampered 
with the statements of witnesses, being actuated by a desire to save an accused from 
any prosecution and, in furtherance of that desire, had not recorded correctly the 
statements made to him by the persons whom he examined, there was a serious mis- 
direction on the part of the Judge to tell the jury in the most emphatic terms that the 
conduct of the Fouzdar had been rather surprising and antagonistic to the prosecution 
case and, therefore, it was not safe to place much reliance on the statements taken down 
by him, instead of leaving the question to the jury — Mahomed Adam Choehan. AIR. 
1937 Bom 60 (62). 38 BomL.R. 1186. 167 I.C. 43. 38 Cr.L.J. 327. 9 RB. 274. 

(35) In a case under sec. 304, I. P. C , the charge was in form and In fact nothing 
less than a judgment. The Judge had not made any attempt to explain any law to 
the jury except on the point of private defence, and he had given no explanation of 
what constituted an offence under sec. 304. I. P. C., or what constituted an offence 
under section 325. I P. C. He had summed up the evidence in the manner of a 
judgment and throughout had given his conclusions and his opinion as definite facts. 
At the end of the charge he had rendered lip-service to the duties which had been 
enjoined on him by stating: “I may warn you that you are in no sense bound by my 
op'n'on wh'ch you may find expres^ In summing up the case. You have to judre U 
yourself, and you must decide and come to your own conclusion ” The defence evidence 
had been summed uo in the phrase: ‘Tt is difficult to believe if they (fe- the defence 
witnesses) at all help the defence” without leaving it to the jury to consider whether 
they should believe the defence eridence or not Held that the whole charge was 
vitiated by a strong bias in favour of the prosecution and a strong b as aga'nst the 
defence — Fa'eh Muhammad v Bmt*.. 38 CrLJ. 589, 168 I.C. 741, IL.R. 1937 Nag. 
123. 9 RN. 264. A.I.R. 1937 Nag 110. 

(361 'The suggestion of the Judge that if the jury do not believe the defence 
version, ihcv must automaticaHv accent the prosecution storv as true, ii not a proper 
direction He should explain that both versions mav be false, and if the jurv btc no 
satisfied that the defence version is true, they are by no means to regard this as 
the prosecution to estabVsh the truth of their ver^'on— Afn^fon Tdaidas v 
38 CrLJ. 767 (769). 169 I C 306. 9 RC. 914, 41 C.W.N. 508. AIR 1937 Ca'- 
Tazem All. 33 CrLJ. 196 (200). AIR. 1931 Cal. 796, 135 I.C. 727. 1931 Cr.C lOW. 
58 Cal. 1095, Ind Rul 1932 Cal. 135. While dealing with a case in which the Sessions 
Judge addressed the jury at the end of his riiarge. ''Ne%'Erthcless if you ^ 

defence case is a false one. it is certainlv an element in favour of the prosecution im 
aga’nst the accused. The falsity of the defence case mav have the effect of confirming 
you in vo'ir belief that the prosecution story is true”, CunlilTe. J, observed" I ^ 
not prepared to say those words or sentiments of that kind ou"ht es'cr to be used W 
a jurv. But it is to my mind of paramount necessity that if such language is emplo'^- 
it should a?wai"s be accomnanied bv the legal caut-on that the onus of prowng expliat 
guilt ta UTvin the prosecution and the prosecution alone” — Saraf Chandra Chahravarly 
V Emf>. 38 Cr.L.J. 931 (933). 170 IC 519 65 CLT. R3. 10 RC. 151. A.fR- 1937 
Cal 463 See also Abdul G/jfur Kalteol v. Bmp, 40 Cr.L.J. 101 (104), 178 I-C. 037, 
A.I.R. 1938 Cal. 658. IX.R, (1938) I Cal. 636. 
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(37) ^\'here in a case under secs 302 and 201, I P. C , the Judge deals nith the 
case chiefly from the point of view of the nmrder charges, puts before the jury various 
bits of orcumstantial evidence and makes his conunens upon them but does not put 
before the jury the case under sec 201, I. P. C, hfld that after dealng with the 
murder, the Judge ought to put before the jury the case under sec, 201. I P. C.. and 
then indicate what evidence there is, il any, to establish the various elements in this 
particular charge — Abdul Cafur v. Emf>, 41 CWN. 414. 

(38) The Judge's exhort'on to the jury: “The whole of Karachi is watching you, 
the whole commerdaf world is watching j’ou,” introduces into the case (hose extraneous 
conaderations which the Judge should w^m the jury to exclude from their minds, 
and, in view of the nature of the charge, seems to be a clear direction to the jury to 
cconvict. It can mean nothing else and it does not leave the jury to come to their 
own concluaons. The exhortions vitiates the charge — SheieaTom v. Emp , A.I R. 1939 
Sind 209 (216), 184 IC 474. 12 R.S. 107, 41 Cr.L.J. 28 Stmifarfy, it was a mis- 
direction on the part of the Judge when he addressed the jury: “Gentlemen, I have done 
This trial is a trial in one sense of the accused: But you must not forget that in 
another sense we all of us are not less on mar trial. The witnesses, the Bar, j-ou and I, 
we are also on our trial, a trial no less real in that it rests with ourselves to acquit or 
condemn ourselves" — Topandas v. Emp., AIR. 1925 Sind 116, 81 I C. 249, 25 Cr L J. 761. 

(29) ^\’here in a case under sec. 477. I. P. C. the Judge told the jury that they 
were not concerned with the question, whether the document was a genuine document 
or a registered document, or if it actually created a legal right, held that this was 
clearly wrong. The offence with which the accused was charged was not that of 
destroying a document which purported to be a valuable security. The charge was 
that he did so fraudulently and dishonestly. In deciding whether the anion of the 
accused was either fraudulent or dishonest, that is to say. whether he intended to 
commit fraud upon anybody or to cause wrongful loss to anybody, it was dearly 
essential for the jury to decide whether the document in question was a genuine docu- 
ment or a forged one. If it was a forgery, it was of no s-alue to anybody, and no 
wrongful loss would be caused by its destruction Similarly, if il was a forcer>'. no 
fraud could be committed upon anybody by doing away with it — Aitfrar Hoitaln v. 
Emp. 43 CW.N. 222 

(40) Where to establish morive the prosecation has to give evidence which tends 
to show that the accused are of bad diaracter. the Judge should caution the jury and 
tell them that they are not to draw ah adverse inference against the accused from such 
evidence. Mere evidence that proceedings against the accused were pending under 
sec. 110, Cr P. C., is not evidence of bad diaracter— A7osrlaiJi v. Emp., A1.R. 1939 
Cal 497 (498), 40 Cr.L J. 877, 184 I.C 206. 

(41) The omission to caution the jurv that a witness, whose testimony before the 
committing Magistrate has been admitted at the trial before the Court of Session 
under sec 33 of the Indian Eddence Act. had not been cross-exam'ned. when the 
accused had an opportunity to cross-examine him before the commuting Magistrate did 
not amount to misdirection — Nitei KoUy v. Emp, (1939) 1 Cat 337. 

(42) The Crown which has considerable fac'liUes at its d’spo'al ought ordinarily, 
unless for x^ery good rea«ons, be able to put alleged offenders on Uieir Ir^al within a 
reasonable time It is not merely a question of enabl'ng xntnesses to have distinct 
recollection, though that is a verv important one. because the greater the lapse of 
time, the fa-nter will be the recoJfection. at Icart of truthful witnesses who do not 
imagine or invent, but it becor^es i"ore difficult for the accured peiwn to defend himself 
and all the more dffiailt if he ham’cns to be an innocent rnan— v. Ktahnsn, 
AIR. 1910 Mad. 329 (335). 1939 MWJ^. 1213. 1939 MCr.C 2S9. 190 I C. 123. 

(43) It is not faw for the prosecution to press a case against a man when the 
complainant is not a witness— Rn v. /Trisilnm. *upra. 

(44) The fact that the accused is a registered member of a criminal tribe under 
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the Act is n-e a prr.“cr.i5 ctrnictieo, a cutter fnrzj irHdi bad character caa be 
inferred and Trh:ch nay a5?tt the sciUesl It sbauld be treated ta the saiae way as 
the fact of a pre'r'o’js con'.'ict'oci by C3l bess discleeed to the until after the 
verdict lest their minds be prejudiced. If in the first infarmat:cn the accused is 
referred to as "a member of the Criminal Tribes Act," that pcrtics of the infounatjon 
sho'jid be ezcludal when reading it cot to the jury — Me$sisb D^.e v. Enp^ 40 
CrX.J. £53. 

916. Efiect cf naisdireciion : — Sit Xete 1151. A miafirectron does 
justify a reversal of the verdict of the jury unle^ the xnisdirectkra has in fact occasoned 
a failure of justice — SAyam Sundar, 25 C.Vi'h». 55S; Rair.des, 8 Pat. 344, 117 IC. 
173. 10 P.L.T. 409. A.I.IL 1929 Pat. 313. Ind. Rut 1929 Pat. 3S1. 3D CrlJ. 721 
(723) ; ATUTTMza. 1933 M.WhC. 32a Unless the cisdirectlcn is materiat the cra\ictica 
Till not be disturbed in appeal — MUlxmaxcrdi. 43 MI-J. 843; TTa^edcr. 21 Cat 955: 
Ebadi Khan v. Erjf*.. 39 Cr.LJ. 674 (676). 175 l.C. 1D4. A-IJL 193S Cat 4S0. 11 R-C. 
35. The High Ccrart will not set aside a \*erti;ct where it is not erroneous in spite 
the misdirection — Sa'r'addi. 32 C-WhC. 572; ircfcder. 21 Cat B53. Before the 
Appellate Court can interfere it must be reasonably satisfied that not only the Jud^e 
misdirected the jurj* but that his misdirection has caused them to come to a conclus'on 
which is in fart wrong — Ssro} Kumet, 33 CrXJ. 854 fS5S). 129 IC 873. 1932 CrC 
464. 59 Cat 1351. A.I.R. 1932 Cat 474. 55 CLJ. 439. Ind. Rut 1932 Cal 669; 
AtU Khan, 36 CrJ..J. 612. 154 1 C. 1019. ISCa Ct.C S9. A.IJI. 1535 AH 103. See 
also Puttam Hassem. 37 CrXJ. 3S6. 160 l.C 1060. 60 Bom. 559. A-IJC 1935 Bom. 52, 
38 BoittL-R. 19. 1935 Cr.C 164 (F.B.). Sec 2S7. Cr. P. C. must be read along mm 
the pro\HMons of sec 537. Cr. P. C It is necessary that the misd'recticn should be 
such as to occasion a failure of justice, sudt fathii^ of justice as would sibate the trial 
or proceedings. The misdirection causing failure of justice may at times arise m 
relation to the case for the prosecution; but In the majority of esses the effect of a 
misdirection to the jury comes up for consideration on the ground that it has pm* 
judicially affected the accused. There is, however, no ground for broadly assuming 
that if even a mandatory protds'on of the Code is infringed, the result in all rasas 
must be to sitiate the trial ltTespectK*e of whether it has or has not occasioned 
oi just!co-;hmtf Sama. A-I R 1939 Bora. 457 ( 459), 41 BomX.R 965. Ib-R- 
Bom. 648, 41 Cr.L.J. 176. 185 I C 3S2. In ObedaJi. 32 CrJJ. 421. 129 l.C 689. 
52 CL.J 423, A.I.R. 1931 Cal. -65. 1931 Cr.C 63. the Calcutta High Court set aa^ 
the conviction on account of the admission of inadm’ssible eudence in the charge wni 
might have influenced the jur>' adversely to the accused. 

The power of setting aside convictions and ordering a new trial for any error or 
defect in the Judge’s charge to the jury will be exercised by the High 
when the Court is satisfied that the accused has been prejudiced by the error or aeec 
or that a failure of justice has been occasioned therebj' — K. K. Ab, 15 Pat 81^ ' ’ 

23 Cr.UJ. 673 (681). 169 I C. 48. 18 P.L.T. 535, 9 R.P. 526. 3 B.R. 514. AIJ? 4^^' 
Pat. 263. It is not for the Appellate Court to adjudicate on the ments of 
of the jur>’. Unless it can find a Rusdirection or a material ron-direction whscn 
vitiated the trial. t>’e jurj’’s verdict ought not to be disturbed — Ebadi Khan v. Emp, 
39 CrLJ. 674 ( 676). 176 l.C. 104, A.IR 1933 Cal 460. 11 RC. 36. 

But if the misdirection is of a serious character, e.g,. where there is a grave omi^on 
on the part of the trial Judge to direct the jury on an important po'nt. it will justify ^ 
rex-ersal of the con\-irtion; such a nusdirection cannot be made good merelv by * 

calling attention to it at the termination of the summing up — Padam Prasad. 33 O' j • 
1121 (lUl), 5Q C.LJ. 105. 30 Cr.LJ. 993 (S3.). 

See Notes 1151 and 1152. 


917. Nori'dJrection; — Mere non-direCtion is not necessarily misdirection; those 
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P.LJ. 317, 17 CrL.J. 353? Tbiath v. AT. W. Ry Co. (1886) L.R 11 AC. 247; R V 
Slodder, (1909) 25 TL.R. 712; BarendTa, 38 CLJ. 411, 81 I C 353, AIR. 1924 Cal. 
257, 25 Cr.L.J. 817, 28 CW.N. 170 (199); Falek Chartd. 44 Cal. 477. Mere non- 
direction unless it amounts to misdirection is not fatal to the charge — Bapurao MaioU, 
A.I.R 1940 Nag 221 (224), 1940 NiJ. 264. In order to justify the Appellate Court 
to set aside the verdict of the jury the finding that there are certain omissions or 
non-direction is not enough. The Court of Appeal mutt be satisfied on a perusal of 
the charge and the material evidence in the case that the omissions are so important 
that it may be reasonably said that they have led to an erroneous verdict — Kasmuddm, 
36 Cr.LJ. 480 (481), 154 IC 110, 60 C.LJ. 45, AIR 1935 Cal. 31. 

But the omission by a Judge m his charge to the jury to lay down the law by 
•which the jury are to be guided as required by sec 297, Cr. P, C , is something more 
than a misdirection. It is a failure to comply with the express provision of the law. 
Section 537, Cr. P C cannot be made applicable to such a case to cure the illegabty — 
Nawab Ah, 81 I C. 953, A.I.R. 1924 Oudh 411. 11 OL.J. 315, 25 Cr.LJ. 1129? /agflM, 
35 CrLJ. 507, 147 I.C. 976, 11 OWU. 200, AI.R. 1935 Oudh 175, 1935 Cr.C 298, 
1934 OL R 202. A non-direction is not a misdirection unless the jury has been misled 
or unless the non-direction is of primary importance — Ckompa, 29 CrLJ, 325 (333), 
108 I.C. 81, AIR. 1928 Pat. 326, 9 A.ICrJL 545. For all practical purposes an 
omission in a summing up is not an error of law or a ‘misdirection’ unless it be on 
a point of substantial importance, or, where the point has been fully dealt with by the 
defence counsel of prime importance— /mp v. Minhosa}a, 4 I.C. 597, 11 CrLJ. 13 
(15). 3 SLR. 102? Sila Ram. 33 Ct.L.J. 167 (169>, 135 1C. 392, 8 O.WN. 1215, 
A I.R, 1932 Oudh 23, Ind. Rul. 1932 Oudh 40, 7 Luck. 390, 1932 Cr C. 55. It is only 
•when the non-direction is such that there are grounds for thinking that the j'ury by 
reason of it niay have been put on the wrong track and made to arrive at a wrong 
conclusion that such non-direction can amount to a misdirection— fa/iV Mien, 6 Pat. 
817, 29 CrL.J. 81 (85), 106 IC 673, AI.R. 1928 Pat. 120, 9 A.I Cr.R. 221, 9 PX.T. 
191. In a charge of unlawful assembly, the omission to explain clearly to the Jury the 
alleged common obj'ect of the unlawful assembly, is not a misdirection but a mere 
non-direction which will not j'ustify the verdict being set aside, if the prisoner was not 
prejudiced thereby — Rahamat Ah, 4 C.WN. 196; Abdul Shctk, 17 Cr.LJ. 92 (Cal.), 
Omission to call the attention of Uic Jury to the ex’idcnce of defence witnesses whom 
the High Court considered to be untrustworthy is a mere non-direction and not a 
misdirection — Roehta, 7 Cal 42. 

In a case under sec 366, I. P. C , the prosecution alleged that the girl was taken 
away for marnage and the consent of the parents was absolutely immaterial as the 
girl was found to be of age. But m the wliolc charge to the jury there was not a word 
by which the jury was asked to find whether the marriage nhidi-the accused intended 
to perform was going to be without the consent of the girl. This non-direction 
amounted to a senous misdirection and it occasioned miscamage of j'uslice — Rameshwar 
Singh V. Emp.. 38 Cr.L.J. 919 (923), 170 IC 464. 16 Pat 413, 1937 P.WN. 595. 
3 BR. 734, 10 R.P. 128, 18 P.LT. 607, AI.R. 1937 Pat 440. 

Duty of Judge. , 2®®', I" duV 

* the Judge — 

(o) to decide all questions of law arising in the course of 
the trial, and especially all questions as’to the rele- 
vancy of facts which it is proposed to prove, and 
the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parties; and, 
in his discretion, to prevent the production of in- 
admissible evidence, whether it is or is not objected 
to by the parties; 
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{b) to decide upon the meaning and construction of all 
documents given in evidence at the trials 

(c) to decide upon all matters of fact which if may be 

necessary to prove in order to enable evidence of 
particular matters to be given; 

(d) to decide whether any question which arises is for 

himself or for the jury, and upon this point his 
decision shall bind thC' jurors. - 
(2) The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant to 
the proceeding, 

lllmUations. 

(a) It is proposed to prove a statement made by a person not being 
a witness in the case on the ground that circumstances are proved which 
render evidence of such statement admissible. 

It is for the Judge, and not for the jury, to decide whether the 
existence of those circumstances has been proved. 

(b) It is proposed to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been 
lost OT destroyed. 

918. Question of law: — ^Undcr sec. 298, Cr. P. C., !t is the duty of the 
Judge to decide ail questions of laip arising in the course o! the trial. It is rvell- 
established that in every case there is a preliminary question which is one of 
namely, whether there is any evidence on which the jury could properly find the 
question for the party on whom the onus of proof lies. It is not enough to say that 
there is some evidence. A scintilla of evidence clearly would not justify the Judge in 
leaving the case to the jury. There must be some evidence on which they might 
reasonably and properly conclude the fact to be established. It is the duty of a Judge 
to make a case for the accused on whidi he thinks that a verdict of not guilty may be 
properly returned, thongh the case has not been suggested by or on behalf of the accused 
— Lehbai Kutti, A.I R. 1939 Mad. 190 (192), 1938 M.W.N. 582, 1938 MCrC. 212, 
40 Cr L.J. 437, 180 I C. 605, following Upendra Nath Das. A.I.R. 1915 Cal. 773, 30 I.C 
113, 16 Cr.L.J. 561, 21 C.L.J. 377. 19 C.WJ^. 653 (F.B.). See also Note 902. 

In a chrage under sec. 376, I. P. C, the question whether, when the complainant 
bad consented to the act, the offence within the meaning of sec. 375, I. P. C. has 
been committed, is one of law for the Judge to decide under this section and not a 
question for the jury — Madkavrao, 19 Bom. 735. 

What a Judge says to the jury on a point of law is a binding direction upon the 
jury’ — Nimchand, 20 WR. 41. They are not entitled to resort to a commentary on the 
law during their consultation about the \'erdicl. They should take the law from 
Judge — Bkadmi, 6 Bom L.R 258. If the jury return a verdict according to the direction 
of the Judge, the High Court will not interfere with the verdict, unless it is manifestly 
erroneous — Jacquiet, 11 Cal. 85. 

A Judge is in error when he leaves a point of law to be decided by the jury . 
lladt Dusa'in, 35 Cr.L.J. 502. 147 IC 911. 11 O.W.N. 211 See also Ramjanan. 36 
CrLJ. 836, 14 Pat. 717. 155 I C 866, 16 P.L.T. 348, A.I.R. 1935 Pat. 357. 

919. Admissibility of evidence: — ^The Judge has to adwse the jury as to 
the logical beanng of the evidence admitted upon the matters to be found by them — 
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AfiTuddi, 23 C.W.N 833. This section expressly lays down that one of the duties of a 
Judge in a trial held with the jury is to prevent the production of inadmissible evidence, 
whether it is or is not objected to by the parties. If that is so, the fact that the 
accused puts forward some particular ground for holding that the evidence is inadmisable 
would not relieve the Judge of his duty to look into all the circumstances in order to 
judge whether it is admissible or not — Panckkauri, 52 Cal. 67, 29 C.W.N. 300, 26 Cr.L.J. 
782. It is for the Judge to decide whether the evidence adduced before him is admissible 
-or not; the credibility of the evidence is to he left to the jury — Abbas, 25 Cal 736} 
Amiruddin, 45 Cal. 557, 22 C.W.N. 213, 1& CrL.J. 305 Thus, the question as to which 
documents or evidence the jury are to reedve is for the Judge to decide, and the question 
as to. what they are to believe is for the jur^' — LaUkmg, Ratanlal 452 (453). The 
Judge ought not to c-xpress any opinion upon the reliability of the evidence for the 
prosecution or for the defence. He is not entitled to say in a general manner that there 
is nothing in the evidence to support or even to lend a semblance of support to the 
contentions of the accused — Tartbulla, 25 C.WJ^ 682. 

It is the duty of the Judge to decide the question of admissibility of a document 
on the argument of the two sides and decide in the way he thinks best. But having 
admitted it, it is his duty to leave the matter entirely free to the jurj' as to what 
weight they would allow to the evidence. The Judge would not be wise in giving 
his reasons for adnuttmg the document in evidence to the jury He should merely 
state that he admits the document and laj-s it to the jurj-— Ebodi Khan v. Emp., 39 
Cr.LJ. 674. 176 I C IW, A I.R. 1938 Cal. 460. 11 R.C. 36. 

In case of accomplice evidence, the Judge should caution the jury that It is not safe 
to convict an accused upon the approver’s evidence unless it is corroborated Omission 
to say so will amount to a misdirection — Arumuga, 12 Mad. 196; Surya Konla, 24 
C.W.N. 119. But see JamaJdt. 51 Cal. 160 and other cases oted under Note 915 (5)/ 
ante. The question as to what is or is not, what amounts or does not amount to 
conoborative evidence in law is a question of law to be decided by the Judge It is the 
duty of the Judge to direct the attention of the jury to those portions of the evidence 
confirming or corroborating the accomplice’s story wiuch do or do not fulfil the require* 
ttients of the rule of law that an approver’s evidence must be corroborated in material 
particulars and must be such as to connect the accused with the crime. But the Judge 
must not tell the jury that such or such witness does in fact corroborate the accused. 
That is the function of the jury and depends upon whether they believe the witness or 
noi—Rebati Mohan. 56 Cal. 150, 32 C.WN 945. 30 Cr.L.J. 435 (438. 439), A.I.R. 1929 
Cal 57, Ind. Rul 1929 Cal 338 Though an omisson to direct the attention of the 
jury to those portions of the evidence which amount to corroborative evidence in law 
would only be a non-direclion, it is a misdirection if the Judge points out to the jury 
certain portions of the evidence as fulfiUmg the requirements above stated, when in fact 
they do not do so — Rcbati Mohan, supra 

Where the counsel for the prosecution in his opening address referred to a complaint 
preferred against the accjscd on an earlier occasion, which had no bearing on the present 
case except to show that the accused was a man of immoral character, and it appeared 
that the complaint had not been formally proved m the earlier case, the Judge should 
caution the jurj’ that the contents of the cotmdaint are not relevant to the matters in 
issue before them and they should pay no attention to it His omission to do so 
amounts to a misdirection— Padam Ptasad, 33 C WN 1121 (1141), 119 I C. 193, A.I.R. 
1929 Cal 617. Ind Rul 1929 Cal. 753, 50 CrL J 106, 30 Cr.L.J. 993 (SB). 

Confessions : — It is for the Judge to deode whether the statements or confe^ions 
made to the Magistrate and how much of the ftinfc^ons made to the police are 
admissible! leaving it to the juiy to decide amounts to a misdirection — Amiruddin, 45 
Cal 557. Omission to mention to tlie jury that a concession made by the accused to the 
police-oflicer is inadmissible in evidence is a misdirection— Somes/iiror. 3 P L.T 101, 23 
CrL.J. 91. 'The Judge must decide whether the confessions are voluntarily made or 
caused by inducement, threat or promise. It is not lor the jury to decide But once the 
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{b) to decide upon the meaning and construction of all 
documents given in evidence at the trial; 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of 
particular matters to be given; 

(rf) to decide whether any question which arises is for- 
himself or for the jury, and upon this point his 
decision shall bind the jurors. 

(2) The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant to 
the proceeding. 

Uluslrations. 


(a) It is proposed to prove a statement made by a person not being 
a witness in the case on the ground that circumstances are proved which 
render evidence of such statement admissible. 

It is for the Judge, and not for the jury, to decide whether the 
existence of those circumstances has been proved. 

(b) It is proijosed to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been 
lost or destroyed. 


918. Question of law: — ^Under sec. 298, Cr. P. C, H is the duty of the 
Judge to deade all questions of law arising in the course of the trial. It is well- 
established that in every case there is a preliminary question which is one of law, 
namely, whether there is any evidence on which the jury could properly find the 
question for the party on whom the onus of proof lies. It is not enough to say that 
there is some evidence. A scintilla of evidence clearly would not justify the Judge in 
leaving the case to the jury. There must be some evidence on which they might 
reasonably and properly conclude the fact to be established. It is the duty of a Judge 
to malte a case for the accused on which be thinlcs that a verdict of not guilty may be 
properly returned, thongh the case has not been suggested by or on behalf of the accused 
—Lebbai Kutti, A.I.R. 1939 Mad. 190 (192), 1938 M.W.N. 582, 1938 MCr.C. 212, 
40 Cr L.J. 437, 180 I C. 605, following Uptndia Nath Das, A.I R. 1915 Cal 773, 30 I.C 
113, 16 CrLJ, 561, 21 CLJ. 377, 19 CWJi. 653 (F.B.), See also Note 902. 

In a dirage under sec 376, 1. P. C , the question whether, when the compialnant 
had consented to the act, the offence within the meaning of sec. 375, I. P. C., has 
been committed, is one of law for the Judge to decide under this section and not a 
question for the jury — Madhaviao, 19 Bom 735 


IVhat a Judge says to the jury on a point of law is a binding direction upon the 
i^Vf—Nimehand, 20 W.R. 41. They ate not entitled to resort to a commentary on the 
law dunng their consultation about the verdict. They should take the law from the 
Judge — Bhadmi, 6 BomL.R 258. If the jury return a verdict according to the direction 
of the Judge, the High Court will not interfere with the verdict, unless it is manifestly 
erroneous— /flc^ufcr, H Cal 85 


^ Judge is in error when he leaves a point of law to be decided by the jury— 
Nad* liutaln. 35 CrLJ. 502. 147 IC. 911, U O.W.N. 211. See also Ramjanoti. 35 
t-r.L j. 836. 14 Pat 717, 155 I C. 866. 16 PX.T. 348, A I.R. 1935 Pat. 357. 

the evidence: — The Judge has to advise the jury as to 

anng o the evidence admitted upon the matters to be found by then>— 
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Afiruddi, 23 C.W.N. 833. This section «press!y lays down that one of the duties of a 
Judge in a trial held with the jury is to prevent the production of inadmissible evidence, 
jrhether it is or is not objected to by the parties. If that is so, the fact that the 
accused puts forward some particular ground for holding that the evidence is inadmissible 
would not' relieve the Judge of his duty to lode into all the circumstances in order to 
judge whether it is admissible or not — Panchkauri, 52 Cal 67, 29 C.W.N. 300, 26 Cr.L.J. 
782 It is for the Judge to decide whether the evidence adduced before him is admisubU 
or not; the cT^dibiltly of the evidence Is to he left to the jury — Abbas, 25 CaL 736} 
Amiruddin, 45 Cal. 557, 22 C.W.N. 213, 1& CrL J 305. Thus, the question as to which 
documents or evidence the jury are to receive is for the Judge to dende, and the question 
as to what they are to believe is for the jury — Lahktng, Ratanlal 452 (453). The 
Judge ought not to express any opinion upon the reliability of the evidence for the 
prosecution or for the defence He is not entitled to say in a general manner that there 
‘is nothing in the evidence to support or even to lend a semblance of support to the 
contentions of the accused — TanbuHa, K CWH. 682. 

It is the duty of the Judge to dedde the question of admissibility of a document 
on the argument of the two sides and dedde in the way he thinks best. But having 
admitted it, it is his duty to leave the matter entirely free to the jury as to what 
weight they would allow to the evidence. The Judge would not be wise in giving 
his reasons for admitting the document in evidence to the jury. He should merely 
slate that he admits the document and laj-s it to the jury — Ebadi Khan v. Emp, 39 
CrLJ 674, 176 I C KH, A I R. 1938 Cal 460, 11 R C. 36. 

In case of accomplice evidence, the Judge should caution the jury that it is not safe 
to convict an accused upon the approver’s evidence unless it is corroborated. Omission 
to say so will amount to a misdirection — Arumuga. 12 Mad. 196; Surya Kanta, 24 
CWJ^, 119. But see Jamaldt, 51 Cal 160 and other cases cited under Note 915 (5), 
ante. The question as to what is or is not, what amounts or does not amount to 
corroborative evidence in law is a question of law to be decided by the Judge. It is the 
duty of the Judge to direct the attention of the jury to those portions of the evidence 
confirming or corroborating the accomplice's story which do or do not fulfil the require- 
ments of the rule of law that an apptoter’s evidence must be corroborated in material 
particulars and must be such as to connect the accused with the crime. But the Judge 
must not tell the jury that such or such witness docs in fact corroborate the accused. 
That IS the function of the jury and depends upon whether they believe the witness or 
not— Rebalt Mohan. 56 Cal 150, 32 CWN 945. 30 CrLJ. 435 (438, 439), A.r.R. 1929 
Cal 57, Ind Rul 1929 Cal 338. Though an onusson to direct the attention of the 
jury to those portions of the evidence which amount to corroborative evidence in law 
would only be a non-dircction, it is a misdirection if the Judge points out to the jury 
certain portions of the evidence as fulfilling the requirements above stated, when in fact 
they do not do so — Rcbah Mohan, supra 

Where the counsel (or the prosecution m his opening address referred to a complaint 
preferred against the accused on an earlier occasion, which had no bearing on the present 
case except to show that the accused was a man of immoral character, and it appeared 
' that the complaint had not been fonnally proved m the earlier case, the Judge should 
caution the jury that the contents of the complaint are not relevant to the matters in 
issue before them and they should pay no attention to it. His omission to do so 
amounts to a misdirection — Padam Prasad, 33 C.\VN. 1121 (1141), 119 I C 193, A.I.R. 
1929 Cal 617, Ind Rul 1929 Cal 753, 50 Cr.L.J 106. 30 CrL.J. 993 (SB ). 

Confessions ■ — It is for the Judge to decide whether the statements or confessions 
made to the Magistrate and how much of the confessions made to the police are 
admissible; leaving it to the jury to decide amounts to a misdirection — Amiruddin, 45 
Cal. 557. Omission to mention to the jurj* that a con^e^ion made by the accused to the 
police-officer is inadmissible m evndcnce is a mlsdireaion — Somrshtrar, 3 PLT. 101, 23 
CrLJ. 91. The Judge must deode whether the confessions are voluntarily made or 
caused by inducement, threat or promise. It is not for the jurj- to decide. But once the 
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confessions are adnutted in e>ridence it is for the jury to determine the v^eight to be 
attached to them and whether they are true or false — Khiro Mandal, 33 C.\V.N. 1112 
(1113), 57 Cal. 649, 1929 Cr.C. 362; Kesaii, II Boin.L.R. 332, 10 Cr.L.J. 65. But the 
Judge should charge the jury that the mere confessions of pnsoners tried simultaneously 
with the accused for the same oflence, which are in a very quahfied manner made 
operative as evidence by sec 30 of the Evidence Act, ought to be valued merely as 
accomplice’s testimony, and to be treated as e\ndence of a peculiarly infirm and defective 
character requiring careful scrubny before it can be safely relied on — Ramdoyal, 21 \V.R. 
47. Where a Judge admitted in evidence a confession made before a Police Officer and 
directed the jury that the confession could and should be used not merely against the 
maker but also against his co-accused, it was a misdirection — Amiruddht, 45 CaL 557. 

A Judge before deciding whether a confession is voluntary or not and whether it 
ought to be adimlted should not tell the jury that the accused had made a confession. 
It IS no good telling the jury first tliat the accused has made a confession and then 
sending them out of Court while the question is discussed whether the confession ought 
Ic be admitted or not. A great deal of damage may be done by the mere statement 
that the accused has confessed — Daud Shaikh, 62 CLJ. 257 ( 258), 40 C.W.N. 159. 
It is for the Judge to deade for himself whether prtma facte the confession appears to 
him to have been induced by threat or promise and for that reason to be inadmissible. 
U he comes to the conclusion that it is inadmissible he must exclude it from the 
consideration of the jur)'. It is not the province of the juiy to decide the question of 
admissibility of ondence — Baldco, 34 Cri.J. 369, 142 I.C. 639, AIR. 1933 Cal, 187, 
1933 Cr.C. 233, Ind. Rul. 1933 Cal 310 A Judge cannot leave it to the jury to decide 
whether a confessional statement is voluntary or not. It is not open to the jury to 
reject the statement or accept the same m evidence. The Judge is required to decide 
the question of admissibility of the statement on a decision come to by him that it 
was voluntary or not; after the Judge's deasion on the question of admissibibty of the 
confessional statement depending on its voluntariness, has been gi\’en whidi is binding 
on the jury as a decision on a question of law, the Judge is required to ask the jury to 
say whether the confessional statement, if it was held to be voluntary, is true or not 
upon the materials before the Court, and so to give their verdict on the question of 
fact whether the statement was true or not. When these points were not placed before 
the jurj’, the jury received no proper direction from the Judge on a Very vital question 
—Kashim Ali, 36 CrL.J. 70, 152 IC. 234. A I.R. 1934 Cal. 651. 38 C.W24. 589, 1934 
Cr.C 933. If the Judge has to decide the question of s-oluntariness in its beanng on 
adnussibility, there is no reason why the jury should not consider the question of 
TOluntanness in its beanng on the truth of the confession. To ask the jury to accept 
the voluntariness of a statement as decided and then to consider its truth quite apart 
f'om the question of its voluntariness is to ask them to attain a mental detadiment 
which is unpractical and perhaps impossible. Moreover, such a pitxsss of reasoning 
sTould be faulty and prejudicial to the accused— Eosimwddin, 35 Cr.L J. 485, 154 I.C. 
273, A.I.R. 1934 Cal 853, 1934 CrC. 1368, 39 C.W.N. 27, 62 Cal. 312. Although the 
Judge has to decide the question of the \*oluntariness of a confession in its bearing 
upon admissibility, still after he has admitted it, tlic jur>- are entitled and must be 
allowed to consider for themselves the question of voluntariness in its bearing upon 
the truth of the confession. To tell the jurj- that in admitting tJie confession the Judge 
had decided that it was voluntary, and that the iur>’ were to take that question as 
settled and on that baas deade whether the confession was true, and what value was 
to be attached to it, is a serious misdirection, in as much as it withdraws from the 
jurj- an issue of fact relating to the question of truth— A’is/iori Kislme, 36 CrXJ 9’’! 
(922). 156 I.C 395. A.I R. 1935 Cal. 308. 1935 Cr.C. 459. 39 C.W.N. 9S6. Whether 
confessions are voluntarily made or not, is a question of law, to be determined by the 
Court from the facts, as a condition precedent to their admission. Having been declared 
competent and admissible, lhc>- are before the jui>' for considerntion. The jur^- have 
no nuUiority to reject tliem as incompetent. But the jur>- are the sole Judges of the 
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truth and vreight to be gi\cn to confessions, as they are of any other fact. In rveighing 
the confessions, the jury must take into consideration all the circumstances surrounding 
them and under which they were made, including those under which the Court declared 
as a matter of law, they were voluntary. In weighing confessions, the jury necessarily 
consider those facts upon which their admissibility, as having been voluntarily made, 
depends. \\'hile there is no power in the jury to reject the confessions as being incom- 
petent, there is no power in the Court to control the juiy in the weight to be given to 
facts The jury may, therefore, in the exeruse of their authority, and within their 
pro\’inee determine that the confessions are untrue or not entitled to any weight upon 
the grounds that they were not voluntanly made The Court passes upxm {that is, 
considers) the facts merely for the purpose of determining their competency and admis^- 
bility. The jury possess upon (that is. considers) the same facts, and in connection with 
other facts, if there are other facts, in determining whether the confessions are true and 
entitled to any and how much weight. The Court and jury each has a well defined 
and separate prosince — Badan AU, 37 CrLJ. 1084, 165 IC. 127, 40 CWN 794, 63^ 
Cal 833, following the case of BiiTton v. S/a/e, 107 Ala 108 See also Bhakta Bhusan, 
'63 C.LJ. 142, 40 C\YN 668. 63 Cal 1089 WTien an objection is taken by the 
accused as to the relevancy or admissibility of his recorded confession on the-ground 
that It .was not voluntarj', it is the duty of the Judge to decide whether the confession 
was voluntary or not In \new of the proMsions of sec. 80, Evidence Act, a confession 
duly recorded by the Magistrate with the prescribed certificate appended to it may 
be presumed to be voluntary and as such admissible, but this admissibility is subject 
to restrictions contained m sec 24. Evidence Act. In order to justify the rejection 
of a confession, a lesser degree of probability would be necessary, inasmuch as instead 
of the word "proved," the Legislature has used the word "appear” in sec. 24 Before 
a Judge places the confession before the jury for their consderation as evidence 
ir the case he should carefully consider all the circumstances disclosed m the evidence 
ard come to a decision whether these circumstances do justify a well-founded conjecture 
which may be sufficient for excluding it from evidence— Sahona. 35 Cr.LJ. 
1479 (1483), 152 IC 44, 38 CWJ4 659. 61 Cal 399, AIR. 1934 Cal. 636. 1934 
CrC 929 Where m the Judge's charge to the jury his decision on the question 
whether the confession was voluntary or not, was not stated, nor did the Judge 
state to the jury that it was for them to determine whether it was true or not and 
it was left to the jury to determine whether the confession was or was not voluntarily 
made, or in other words, whether it was admissible, held that that was an error of law' 
on the part of the Judge and the illegality in the charge in this behalf amounted to . 
serious misdirection resulting from an omission to give a proper direction according to 
law, calculated to mislead the jury in arriving at a proper verdict — Ram Lai, 36 Cr LJ. 
135, 152 I C. 681, A 1 R. 1934 Cal. 717, 1934 Cr.C. 1102. 

As regards retracted confessions, see Note 915, no (4) under sec. 297. See also 
Notes under sec. 164. 

920. Inadmissible evidence: — It is the duty of the Judge to see that 
evidence which is not admissible in itself ^lould not be allowed to go in to the prejudice 
of the accused — Abbas, 25 Cal 736? and to see that no improper use of the law is made 
against the accused and that no improper evidence is given to the jur>- — Padam Prasad, 
33 C.W.N. 1121 (1141), 50 C.LJ. 106. 119 IC 193, A.I.R 1929 Cal. 617, Ind. 
Rul 1929 Cal 753 (SB); R v. Wakefield. (1799) 27 SL T. 679 UTiere a docu- 
ment, wliich is not 'per se admissible, is admitted by the Court, and the accused 
having sufficient opportunity at the trial onuts to take any objection, he cannot 
afterwards in appeal impeach the verdict of the jury- on the ground that the document 
had been admitted without formal proof. But it is competent to the High Court to 
consider whether, after excluding the evidence wrongly admitted, the rest of the evidence 
is sufficient to sustain the verdict — Ram BhagroH, 19 CrLJ. 886 (Pat.)? Pakala 
Narayana Swami v. Emp.. 43 C.WJJ. 473 (482). 40 Cr.L.J. 364. 180 IC 1. 1939 
O.L,R. 131, 11 R.P,C. 166, 1939 AL.J. 298, A.LR. 1939 P.C 47, 1939 M.WJs’. 185, 
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1939 O.WN. 282, 20 P.LT. 265, 49 ML.W. 349 (P.C.). Where during the trial 
before a jury the Public Prosecutor read an alleged confession of the accused which 
not being recorded according to law was inadmissible in evidence, held that the 
irregularity of allowing it to be read might have influenced the minds of the jury, 
however carefully the Judge might have endeavoured to remove any impression caused 
thereby, and that the accused was entitled to a retrial — Dantodar, 3 P.L.T. 52, 23 
Cr.LJ. 141. 

If inadmissible evidence has been admitted by the Judge, the High Court will 
consider whether the evidence improperly admitted is of such a nature that it possibly 
may have considerably Influenced the mind of the jury, and whether it is reasonably 
certain that the jury would have acted on the unobjectionable evidence if the wrongly 
admitted evidence had not also been presented to them — Padam Ptasad, 33 C.W.N. 
1121 (1140), 50 CLJ. 106. 30 Cr.LJ. 993, 119 I.C. 193, A.I.R. 1929 Cal. 617, 
Ind Rul. 1929 Cal. 753 (SB). See also ObedaW. 32 CrL.J, 421, 129 IC. 680, 
52 C.L.J, 423, A.I.R. 1931 Cal. 65, 1931 Cr.C 63. But where misreception of a 
piece of evidence could have had very little weight and no substantial injustice was done, 
the trial was not vitiated — SeArai, A.I.R. 1930 Pat. 247 (251), 11 P.L.T. 148, 9 Pat 
474, 124 I.C. 836, 31 Cr.L.J. 721. Where the case was rather near the line it would be 
unsafe to say that the effect of improperly letting in evidence, which in substance went 
to ^ow that the statements of the accused before the jury were an after-thought, had no 
effect on the minds of the jury and the verdict of the jury must be set aside — 7ss«/ 
Mahomed, 32 Cr.LJ. 1077, 133 IC 748, 33 Bom.L.R. 305, A.I.R. 1931 Bom 311, 55 
Bom. 435, Ind. Rul 1931 Bom 396, 1931 Cr.C. 567. 

Treating as First Information Report a document which in fact is not such a 
report and not treating as such a document which is really a First Information Report 
is a serious error and it is impossible to say that the Jury was not misled on account 
of such error — Mcmin Talukdar v. Emp., 30 Cr.LJ. 803, 117 I.C. 601, A.I R. 1928 
Cal 771, Ind. Rul 1929 Cal. 553. 

921. Clause (c) i It Is (he Judge to decide upon all matters which it may be 

necessary to prove in order to enable evidence of particular matters to be given, llius, 
where the accused made one confession before the committing Magistrate, and another 
confession before the Court of Session, retracting the previous confession, and alleged 
that he was beaten by the Police and the previous confession was caused by inducement 
offered by the Police, it was held that in order to enable the first confession to be 
admitted in evidence, the Judge ought to decide whether the confession was induced by 
illegal promise and whether that inducement still existed or had been effectually dispelled 
when the Magistrate recorded the confesrion — Rupya, Ratanlal 245 (248). 

922. Expression of opinion by Judge: — ^This section does not lay down 
any principles on the question of misdirection, but it does lay down what are the 
duties of the Judge trjing a crinunal case with the aid of a jury both in the course 
of the trial and the course of the summing up. A charge to a jury must be read 
a< a whole. If there are salient proportions in law in it, these will, of course, be 
the s’ibject of separate analysis. But in a protracted narrative of fact, the determination 
of which is ultimately left to the jury, it must needs be that the view of the Judge 
may not coincide with the views of others who look upon the whole proceedings In 
black type. It would, however, not be In accordance either with usual or with good 
practice to treat such cases as cases of misdirection, if, upon the general vaew taken, 
the case has been fairly left within the jury's province— /ugdisft Dull Shukla v. King- 
Emp. 41 CrL.J. 545 (548), 188 I.C. 110. 1940 O.W.N. 481. 

Though it is open to a Judge to express his opinion to the jury on any question 
nf fact, still the Judge ought not to express any decided opinion, because the decision 
of the questions of fact is left entirely to the iury—Rahamat AU. 4 C.WJ4. 196. The 
Judge in his charge to the jury ought not to express his own opinion in terms too 
dogmatic and unqualified. e%cn thou^ he informs them that they are not bound by 
any opinion of his-C)/r/ MoHa. 18 C.WJ4, IgO, 15 Cr.L.J. 147} Tajalt M*^ 7 Pat 
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50. 28 Cr.LJ. 843 (844), 101 I.C. 459, AI.R 1928 Pat. 31, 9 P.L.T. 57; Topandas. 
25 Cr.LJ. 761, 81 I C. 249, A.I.R 1925 Smd 116 The Judge should not impress 
his o\ni opinion indelibly on the mind of the jury and thus give them no option but to 
arrive at a deasion which he himself amved at — Khi/uuddin, 53 Cal 372, 92 I.C. 442, 
A.I.R. 1926 Cal 139, 42 C.L.J. 504. 27 CrX.J. 266 (269); NatbuUa. 43 CLJ. 488, 
96 I.C 990, AI.R. 1926 Cal. 996, 27 CrLJ. 1038; Fazaniddtn, 42 CL.J. HI. 90 
IC 433, AI.R. 1926 Cal 105. 26 Cr.LJ. 1K3; Des Raj. 5 OW.N. 497, 29 Cr.L.J. 721 
(722), 110 I.C. 577, AIR. 1928 Oudh 326. It he expresses any opinion, he should also 
add that it is his own opinion which is not binding on the jury and that the jury is at 
liberty to draw their oivn conclusions — Laxmana, 2 Weir 385 (386) ; Beptn, 10 Cal. 970; 
Topandat, supra; Panehu Das, 34 Cal. 698; hlatabar, 35 Cal. 531 In a lengthy charge, 
the trial Judge cannot be expected to pause at every step to assure the jury that 
matters of fact are matters for them to decide. It is sufficient if the Judge has, not only 
in the opening portion of his charge, but also several times in the course of it, pointed 
out the liberty of the jury to draw their own concludons on questions of fact And a 
charge cannot be regarded as defective merely because in dealing with a particular 
matter at a particular stage, it was not in terms repeated that the jury were entitled to 
brush aside what might have been suggested as the opinion of the Judge — Panehu 
Shttkh. 34 C.WJ4. 1154, 32 Cr.LJ. 190. A.IR 1931 Cal 178, 1931 Cr.C 242, 128 
I.C 811 (F.B.). 

In the course of his summing up, the Judge has a right to e.xpress his opinion, but 
it 13 not necessary’ that the Judge should, m expressing Jus opinion, qualify it by the 
most elaborate safeguards. If a Judge simply states his opinion wjuch the law allows 
him to state, in such a manner that intelligent jurymen should see for themselves that 
it is only his opinion and nothing else, it is not necessary for him to add as a safeguard 
a remark that it is only opinion and that the jury are perfectly at liberty to form their 
own~D«jRaj, SOWN. 497. 29 CrLJ 721 (722). 110 I C. 577. A.I R 1928 Oudh 326. 
A trial Judge is entitled to express his opinion to a jury freely and emphatically when it 
seems to him to be necessary to do so provided that he warns the j'ury that his opinion 
is in no way binding upon them and that it is the jury’s opinion on the facts of the 
case alone which matters — Ratnasabapalky v. Public ProsecutOT, AIR. 1936 Mad 516 
(519), 1936 MWN 459, 59 Mad 904. 37 CrLJ 909, 164 IC 243. 44 ML.W. 155. 
71 MLJ 231. 1936 CrC. 635; Subba Valayan v. Emp . 1937 MWN. 552; Madan 
Tilakdas V. Emp, 169 IC 306, 9 RC. 914, 38 CrLJ. 767, 41 CW.N. 508, A I.R 
1937 Cal 266 The Judge should not refrain from expressing his opinion about the 
facts Any anxious care on the part of the Judge to a>x>id suggesting even the faintest 
suspicion of lus own opinion to the jury is. entirely misconceived. A Judge ought 
to tell a jury what his opinion is, so long as he makes it clear that they are at liberty 
to regard or disregard it as they please. A charge wfiich avoids any expres^on of 
opinion would generally amount to a most colourless and unhelpful direction — Naitndta- 
nalh. 34 CWJ4. 164 (169). AIR 1929 Cal. 742, 1929 CrC 390, 124 I.C 492, 57 
Cal. 740. 31 Cr.L J. 673; Bapurao Maroti, A.I.R. 1940 Nag 221 (224), 1940 NLJ. 264, 
190 I C 283. 

A Judge in charging a jury, does not fulfil his duty if he merely reiterates the 
evidence given by the witnesses for the prosecution and the defence, and then leaves 
the jury to decide the case one way or another. It is proper and reasonable that a 
Judge, when diarging a jury at the end of a criminal trial, should direct the jury as to 
the weight which, in his opinion, ought to be attached to the endence called at the trial. 
But of course, charging the Jury in connection with the facts of the case the Judge must 
leave the jury under no misapprehen^on as to their duty in the matter, namely, that 
the jury must consider the facts for themselves, and form their own opinion as to the 
X’alue to be attached to the exidence of the several witnesses, and the proper inference 
that ought to be drawn from the evidence as a whole— Sco/f, 36 CrJLJ. 1232, 157 I C 
821, A.I.R. 1935 Rang. 214, 13 Rang 141, 1935 Cr.C 847. ^Tiere the Judge qualified 
hIs obserx-ations with the remark that they, the members of the xrere the sqle 
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Judges of the facts and were not bound to any oinnion expressed by him and emphasized 
this by adding that they were not only at liberty to differ from any opinion e.xpressed 
by him but that it was their duty as jurymen to give their independent findings, held 
that there was no misdirection or that the summing up was not unfair although the Judge 
might have expressed his opinion about evidence in very pronounced terms — Saldeo-, 
37 CrXJ. 182 (183), A.IR. 1936 Oudh 164, 159 I.C. 919, 1936 O.W.N. 28, 1936 
OLR. 18. See also Hossatn Ah A/fr, 59 C.LJ. 395. The Judge is entitled in the 
course of his summing up to express lus opinion to the jury on any question of fact. 
But he should not state his own view on important matters of facts in so positive 
a manner as to lead the jury to believe that it is not open to them to take any other 
View. li the Judge does so, he lakes questions of fact out of the hands of the jury, 
and thus deprives the accused of the valuable right, given to him by law, to have the 
questions of fact considered by the jury. A summing up to the jury in which the 
Judge goes on dictating his own findings on questions of fact, which ought to be left 
for the decision of the jury, is no summing up at all and a verdict following upon such 
charge cannot be sustained. While stating the evidence for and against the accused the 
Judge is entitled to make his own comments as regards each piece of evidence, note 
discrepancies and inconsistencies in the evidence, and point out generally the way in 
which it is fa^urable or unfavourable to the accused. But it is not open to the Judge to 
tell the jury that any explanation olTered by the accused of any fact appeanng against 
him in evidence is inaedible without telling the jury plainly, that it is merely his own 
opinion and that the jury are entitled to draw their own conclusions— 35 CrL.J. 
688. 148 I.C 504, 1933 ALJ. 1634. See also Eusuf AH. 34 Cr.LJ. 430. 142 IC. 653, 
A.I.R 1933 Cal. 190, 1933 Cr.C. 236. Ind Rul. 1933 Cal. 312j Hadi Husain, 35 CrLJ. 
502, 147 IC. 911, 11 OWJ^^. 2U; Lola. 35 Cr.LJ. 668, 148 I C. 339, 1933 A.LJ. 1446, 
AIR. 1933 All. 941, 1933 Cr.C. 1561; Hart Lai. 36 CrL.J. 1026. A.I.R. 1935 Pat. 263, 
156 I.C. 921, 14 Pat. 225, 16 P.L.T. 380, 1935 Cr.C 749; Mantal Sin&h. A.I.R. 1931 
Oudh 171, 8 OW.N. 344. 1931 Cr.C 443, 132 IC. 232, 32 Cr.LJ. 858; Hossain. S5 
Cr.L J. 1487, 152 t C. 40. 59 C L J 396, A.I.R. 1934 Cal. 757, 1934 Cr.C 1165. It is not 
necessary for the Judge on every occaaon on which he expressed his opinion on a point 
of fart to tell the jury that they were sole Judges of questions of fact If he makes 
that statement quite clearly to the jury at the end of his charge, that is sufficient— SAree 
Ktshen. AI.R. 1935 All. 928. 37 CrLJ. 173. 159 I.C 900. 

The essential test is whether, in his discussion of the evidence on each point, the 
Judge always leaves it to the jury and does not usurp the jury’s functions. The Judge 
not only may but should let his opinion appear, provided that he leaves the decision 
fairly to the jury and does not take it out of their hands — Abdul Cajur Kolwal v. 
Tmp. 40 Cr.L.J. 101 (103), 178 IC. 637, IXR. (1938) 1 Cal. 636, A.I.R 1938 
Cal 658 

, Duty of jury. 299. It IS the duty of the Jury — 

(a) to decide which view of the facts is true and then to 

return the verdict which under such view ought, 
according to the direction of the Judge, to be 
returned; 

(b) to determine the meaning of all technical terms (other 

than terms of law) and words -used in an unusual 
sense which it may be necessary to determine, 

whether such words occur in documents or not; 

(c) to decide all questions which according to law are to 

be deemed questions of fact; 
id) to decide whether general indefinite c.xprcssions do 
. or do not apply to particular cases, unless such 
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c.vpressions refer to legal procedure or unless their 
meaning is ascertained by law, in either of which 
cases it is the duty of the Judge to decide their 
meaning. 

llUistrations 

(a) A is tried for the murder of B 

It is the duty of the Judge to explain to the jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true 
and to return a verdict in accordance with the direction of the Judge, 
whether that direction is nght or wrong, and whether they do or do not 
agree with it. ' I f1 

(b) The question is whether a person entertained a reasonable belief 
on a particular point — whether work was done with reasonable skill or 
due diligence. 

Each of these is a question for the jury. 

923. View of facts; — The jury must take into consideration all the facts 
aHeged for or against the accused, and decide whether the view taken by the prosecution 
which leads to the conclusion of his guilt, or the siew which is set up on his behalf and 
which would make him innocent, commends itself to their judgment — Humayun, 21 
W.R. 72 (86). 

924. Questions of fact: — It is the duty of the jury and not of the Judge to 
decide all questions of fact, ^’here in the summing up, the Judge left no question of 
fact for the jury to deade but decided all himself, and said expres^y that m his opinion 
it was proved that the accused had committed murder, and the only thing he left to the 
jury was to say which of the exceptions to sec. 300, 1. P. C, applied if the jury held that 
the offence did not amount to murder, it was held that such a summing up xras not in 
accordance with law’, and a new trial should be ordered — Shamsker, 9 W.R. 51. But 
although the jury are the sole judges of facts, still it is the duty of the Judge to help 
the jury to find facts He has to advise the jury as to the logical bearing of the 
evidence admitted upon the matters to be found by them — Afiruddi, 23 C.WJ^. 833, 20 
Cr.L.J. 661. 

The following are instances of questions of facts • — (1) The question of intent in 
a case of kidnapping — Hughes, 14 All 25; (2) the question as to whether there was 
free consent, in a case under sec. 376, I. P. C — Gopaul, 1 W.R. 21; (3) the question 
whether a fact was or was not proved, or what fact was prowd — Sadhu Sheikh, 4 
C.WJl. 576[ (4) the question as to the identity of thumb impressions on two or more 
documents for the purpose of ascertaining whether the thumb impressions are of one 
and the same person — Panchu Mandal, 2 Cr.LJ 311, 1 CLJ 385; or the question 
whether the signatures on certain documents arc the signature of the accused — Lalsing, 
Ratanlal 452 (453); (5) the question whether a particular witness is to be belie%’ed or 
not — AVi Singh, 7 CL.J. 246; (6) the question whether possession of the stolen pro- 
perty was recent enough to warrant a conviction for the substantive offence of dacoity — 
Guseala Hanuman, 26 Mad. 467; (7) the question as to whether the accused was under 
12 years of age and incapable of understand'ng the nature of his act — Ah' Fasa. 28 OC. 
69. 26 Cr.LJ 310, 84 IC. 454. A.I.R. 1925 Oudh 311; (8) the question whether a 
confession is true or false is a question of fact to be decided by the iur>’, and the question 
whether the confession is wluntar^' (and therefore admissible) or not is for the Judge 
to determine It is not open to the Judge to a^ the jur>’ to determine whether the 
confession is NTjluntary or not, even though it is a question of fact, for the result would 
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be that the jury would have had put before tlwm evidence which was inadmissible, 
and the difficulty of removing the effect of the inadmissible evidence from the jury’s 
mind is obvious— A'/iira MQndal, 33 CWJ^. 1112 (1113), 1929 Cr.C. 362, A.I.R. 1929 
Cal. 726. 

Illustration (a): — Although Illustration (a) lays down that in a charge of 
murder the Judge should explain to the jury the distinction between murder and 
culpable homicide, still where in a trial for murder, a verdict for culpable homicide not 
amounting to murder could not be properly come to under any aspect of the case before 
the Court, the Judge is not called upon to explain to the jury the distinction between 
murder, and culpable homicide— N|a Mya, 8 LB.R. 305, 17 Cr.L.J. 49 (F.B.), 


300. In cases tried by jury, after the Judge has finished 
Retirement to consider. J^s.'^harge, the jury may retire to consider 
their verdict. 


Except with the leave of the Court, no person other than a 
juror shall speak to, or hold any communication with, any member 
of such jury. 

925. After a charge is made to the jury, the jurors should not be allowed to 
disperse but should at once retire to consider the verdict. Where after the charge, they 
were allowed to go home and come back some hours later, and then they tfonsidered their 
verdict, htld that the trial w-as \ntiated — Sarfman, 6 P.L.T. 552, 26 Cr.L.J. 861, 
86 IC. 717, AIR 1925 Pat. 595, 3 PatLR. 160 (Cr.). This section requires 
that during the whole of the period between the time when the jury retire to 
consider their verdict and the time when their verdict is taken by the Judge, 
they should all be in their retiring room together. Where the nine jurors retired to 
consider their verdict, but at 4 p.m. five of them came out of the retiring room and sat 
in Court, and the remaining four stayed in the room till 4*30 P.M and then came out 
and sat In Court, when the Judge proceeded to take the verdict of the jury, held that 
the accused had not the benefit of the joint consideration and consultation of all the 
Jury before the verd-et was returned, and the verdict must consequently be set aside 
—Kaseiuddin, 31 CrLJ. 1090. 126 IC. 753. A.IR. 1930 Cal. 446. 

This section which is explicit in Its terms, should be strictly observed and it is 
highly undesirable that a jury in any case should ha\"e any communication with anybody 
(even the Judse) who is not a juryman upon the subject-matter of the trial. It is also 
highly undesirable that a police constable should be stationed anywhere or in any posi- 
tion in which he can hear the dehberations of the jurymen, or that anybody should be 
in a position where it is possible for him to know the form the deliberations of the jury 
took or what xnew any particular juror expressed about the matter — Banamali, 44 CaL 
723, 21 C.W.N. 167, 18 Cr.LJ. 311. Where it was proved that after the charge to the 
jury had been delivered, a per«on other than a juror spoke to or held communication 
with a member of the jury without the leave of the Court, it was held that that was 
suffident to upset the \crdict. and it was not necessary to consider whether the irre- 
gularity had in fact prejudiced the accused— Bem»norffcu&. 45 Cal. 207, 22 C.W.N. 740, 
10 Cr.L J. 737. The jury' are not entitled at anv stage during the progress of the trial 
(whether before or after the charge has been delivered) to talk to or discuss the case 
with any person connected with the accused — Bhuban Chandra. 31 C.W.N 828 

I.C in. AI.R. 1927 Cal. 628. 8 AICr.R. 319. 55 Cat 279, 28 CrL-j. 783 
(781). But where during an adjournment of the Court before the Judge’s charge 
was finidied. one of the jurors was seen conversing with strangers but it did not 
appear that the conversation was about the ease, it was held that this was not a suffident 
ground for interfering with the wdict of the jury'— Puff Sutfra, lO L W. 379 20 Cr.L.J. 
790, 53 I C. 694. ' • i --] 

After the conclusion of the cs-idence and after the conclusion of the address of the 
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Public Prosecutor, and before the defence had been heard in full and before the Sessions 
Judge had sununed up the case to the jurj*. one of the jurors, in a room occupied by the 
cleric of the pleaders, in answer to some questions put to him, intimated that in his 
opinion the accused was guilty of the charge against him; and the Sessions Judge, 
although informed of the fact, proceeded vnlh the trial, and took the verdict of the jury; 
htid that the N’crdiCt must be set aside and there should be a fresh trial before a fresh 
jurj' — S'oitr Ah, 25 CW.N. 240 After the jury’ had retired to consider their verdict in 
a criminal case they sarr the Judge )n ha tiamber and asked hun hr a direction on a 
point of law. The Judge and the jury* then went into the Court-room and the jury in 
the presence of the pleaders put certain qucuions to the Judge, and the answers thereto 
were recorded. Hdd that the mere fact that a question was put by the jury to the 
Judge, not m open Court but in chamber did not vitiate the tnal, but was at best an 
irregulanly — BUasekandta, 27 C.W.N. 626 (628). 


301. WTicn the jury have considered their verdict, the 
^ foreman shall inform the Judge what is their 
Dten- ot ^ majority. 

926. Verdict: — The verdict must be either of ’'g'jilty" or “not guilty.’* A 
verdict in the form “we give the accused person the benefit of doubt” is not known to 
law, though jurors sometimes express a \*crdict of not guilty in that way The proper 
verdict in such a case would be a verdict of "not guilty,” because this verdirt covers 
every’ degree of mental condition from mere hesitating doubt as to the guilt of the 
accused to a complete belief in his innocence— PoncAonon SarkaT, 37 C.WJC. 341 (343), 
1933 CrC. 582, 34 CrXJ. 603, 143 IC. 600. A.I.R. 1933 CaL 404, Ind. Rul. 1933 
CaL 448. 

^\’here the jury brought in a verdict that they agreed with whatever opinion the 
Judge had formed and, being sent back, came back within 9 minutes and delivered their 
verdict, held that it was clear from the time occupied by the jury in their second 
deliberation that they did not properly con^der the case and did not bring in a genuine 
verdict and that the case should be re-tned— AfrrfMf Botj*. 30 Cr.L.J. 54, 113 IC. 70, 
48 C.L.J, 477, A.I R 1928 Cal. 827, Ind. Rul 1929 Cal. 81. 

If the accused is charged with a graver offence, the jury may return a verdict of a 
lesser offence, even though the accused was not diarged with the lesser offence — Patti- 
kadan, 26 Mad 243. See sec 238 Thus, on a charge of murder, it is open to the 
jury to bring in a verdict of culpable homicide not amounting to murder — Devji Covtn;i, 
20 Bom. 215. In a charge of dacoity, the jury can acquit the accused of dacoity and 
return a verdict of guilty as regards the charge of theft involved in that of dacoity — 
Chandra, 10 BomL.R. 632 (633), 8 CriJ. 143. The jury can return a verdict for 
abetment or attempt, though the prisoner was charged with the substantive offence 
only— S. P. Ghosh, 8 BurL.T. 247, 16 Cr.L J. 676; Suferafi, 13 O.C 295, 11 CrL J. 630. 
^Vhere the charge against the accused was under section 149 with section 325, 
I. P. C., (ie., being members of an unlawful assembly, and causing gnevous hurt by 
implication) a verdict of guilty of the offence under sec 325 alone, although it did not 
form the subject of a separate charge, was legally sustainable— A/o/iaddi, 5 CaL 871. 
When a person is charged with ses’eral offences anring out of a single act or series of 
acts, the word 'verdict' means the entire verdict on all the charges and is not confined 
to a verdict on a particular charge— /frisfina Dkan, 22 CaL 377. Where there are 
several accused, the jury have to give their verdict on the acts against each man 
severally, and even when several prisoners are jointly tried, the juiy can convict one 
and acquit the others— /amiruddi Etsteas. 16 C.WJ4. 909. 13 Cr.L.J. 715. 

By ‘verdict’ should be understood the eoHeelive opinion of the jury as a body, 
arrived at after mutual consultation and asi^rtaned and announced by the foreman. In 
case of disagreement among the jury, the indtvtdual opinions of the members are 
intended to be disclosed — Abdul Hamtd, 36 Mad. 585 If a Judge records the indivi 
opinions of the jurors by name, the procedure is opposed to the t ' 
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principle of the scheme of trial by juiy — Jagannatli, 12 OL.J. 643, 2 0.1Y.N. §34, 
26 CrLJ. 1346, 89 I.C. 386, A.I.R. 1925 Oudh 746. -It is a dangerous tiung for 
a Court to rely upon anything except the v’erdict of the jury, or to hsten to 
the deliberation of the jury, or to the statements of individual jurymen made to 
this or that person after they had perfonned their duty and delivered their verdict 
• — Banamali, 44 Cal. 723, 21 CWJ4. 167. IVhere it was alleged that the verdict 
of the jury was arrived at by casting lots, whereupon the Judge held an inquiry and 
examined the mdhidual jurors, held that the statements of the jurors as to what 
happened in the jury-room and as to the mode in which the verdict was arrived at were 
inadmissible— //ar-hoKar. 40 Cal. 693, 17 CWJJ, 787, 14 Cr.L.J. 392. 

The statute law in this country has not laid down any particular form in which 
the jury are to deliver their venlict. Consequently, there is no legal bar in the way 
of the jury to return their verdict In any way they think fit provided it is complete and 
exhaustive as to facts in issue which go to make up the charges — Kasimuddin, 36 Cr.LJ. 
480 (481), 154 IC 110, 60 CLJ. 45. A.IR. 1935 Cal 31. Where after the delivery 
of the verdict the jury want to say something more, it is undesirable to stop the jury at 
such stage of the proceedings, for it may happen that before the verdict is recorded the 
foreman may make some observations in respect of that verdict which may show the 
Judge that the jury have not properly understood the case. It would then be the duty 
of the Judge not to record the verdict, but to re-charge the jury so as to lay the case 
properly before them— JYardyim, 30 Cal 485 Where the jury were apparently not able 
to fellow the summing up of the Judge as regards the law bearing on the charges, it 
is the duty of the Judge, when the foreman told him of it, to explain it to them again 
^Palavesa Tevan, 19U M.WN. 190, 12 Cr.LJ. 140. 

302. If the jury arc not unanimous, the Judge may require 
Procedure where jury them to retire for further consideration, 
differ. After such a period as the Judge considers 

reasonable, the jury may deliver their verdict, although they are 
not unanimous. 

927. Application of section: — Under this section the Sessions Judge can 
ask the jui>'. if they arc not unanimous, to retire for further consideration, befoTe the 
deliver>' of verdict, but cannot do so after its actual dclixery — Kya !^yiin, 7 L B R. 140, 
15 Cr,L.J 678; Abdul Hamid, 36 Mad. 585 The Judge may act under this section 
when he has merely ascertained from the jury in what proportion they are divided in 
opinion; but when the nature of the actual finding has been disclosed, the Court is 
debarred from sending the jur>' back for rc^onadcration — Kya Hyun, supra. 

928. “If the jury are not unanimous”; — A jury may be required to 
rflire for further consideration, only when their verdict is not unanimouj. A unanimous 
verdict of the jury, unless it is contrary to law, must be received by the Judge — 
filahaddi, 5 Cal 871; Ilia Gyi, 3 L.DR. 75. If the Sesdons Judge disagrees with the 
unanimous verdict of the jur^’, the only course open to him is to act under sec. 307 — 
Kondiba, 23 Bom. 412. 

VTien the jur>’ arc not unaimous. it is open to the Judge to require them to retire 
for further consideration, gh-ing at the same time further directions on matters of law— 
Jlhadmia, 6 Bom L.R. 258. But the Judge is not bound to summon a fresh jurj*— 
Cof’cul. 1 W.R. 41. 


303. (1) Unlcs.s othenvisc ordered by the Court, the jury 
v„die. be five, o. return a verdict on all the cliarpres on 

each charge. vhich tlic accuscd js tried, and the Judge 

Judje m=r e-icstion may ask them such questions as arc neces- 
sary to ascertain what their verdict is. 
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Questions and answers (2) Such questions and the answers to 
to be recorded them shall be recorded. 

929. Verdict on all the charges: — ^Tlie Judge ought to call upon the jury 
to return a verd.ci on each one of the heads of the charges. If the trial is for murder 
of two persons and the jurj' return a \erdict of guilty, the Sessions Judge should 
ascertain, whether Uie \-crdict relates to the killing of one or other or both — Berkta, 
Ratanlal 7-J6; Krisl.r.s Dkan, 22 Ca!. 377. 

In a case where an accused person is charged with both kidnapping and abduction, 
it IS essential to take a separate \-efdict on eadi diarge. If this is not done, it may 
become a mere matter of speculation what the deasion of the jury really was — Nanda 
Cl.osh V. Etr.t>, 40 Cr.LJ. 649 (651), 182 I.C. 322, A.IR. 1939 Cal. 321 But where 
in tabng the verdict of the jurj* the Judge insisted that they should come to a finding 
whether each of the accused ^ras guilty, under sec 366, I. P. C , of the offences both of 
abduction and of kidnapping with the intent specified in the section, it is perfectly 
dear that there cannot be any such verdict under sec. 366, I. P. C.. It is a complete 
misunderstanding of the section to ask for a verdict under both heads of kidnapping 
and of abduction — Krukna Chandra v. 45 C.W.N. 27. 

Inhere there are more than one accused as wcH as ses-era! charges, it would he a 
convenient course if the Judge w-ere to take a verdict of the j'ury upon each charge 
separately. Thus, m the case the accused were charged under secs, 147, 148, 304, 325 and 
326, I. P. C., the Sessions Judge asked the jury the comprehensive question;' “I 
s>.all want you to give me a verdict in respect of the offences under secs. 147, 148, 304, 
223 and 326, I. P. C, for each of the accused'* and the jury returned an incomplete 
«rdjct, i.e., thc>' gave a verdict only as regards secs. 147 and 148 and expressed no 
opinion as regards the other charges; and the Sessions Judge had to question the Jury 
again on the other charges. The High Court held the procedure to be faulty, and 
directed that in such a case the Judge should at first put the question to the Jury: 
"^^■hat is your verdict tenth regard to each of the accused as regards the charge under 
sec 147, 1, P, C?" He would then gel a clear answer upon this diarge. Then he would 
ask, “ttTiat is your verdict with regard to each of the accused as regards the charge 
under sec 148?” He would then get a definite answer to that question Then he would 
proceed in the same way and ask; "What is your verdict with regard to each of the 
accused as regards the charge under sec. 304?” and so on. li this procedure is adopted, 
there would be no* difficulty in getting a complete verdict from the jury— £rBH Kkan, 
50 Csl 658 ( 663), 24 Cr.L.J. 838. 

If a Judge charges the jury and takes a verdict as regards some only of the accused, 
and afterwards hears arguments and takes verdict as regards the remaim'ng accused, 
he acts contrary to the provisions of tins Code — Abdul Hamid, 36 hlad. 585. 

930. Questioning the jury* — section provides a suitable procedure 
where the verdict of the jury is so vague and uncertain that in order to ascertain 
whether the jury intended to bring in a verdict of guilty or not guilty, it is necessary 
to ask the supplementary questions — DaiajatuUa, 34 C.WN. 283 ( 284), 31 CrL J. 1150, 
127 I C 79, AIR. 1930 CaL 443. The Judge is entitled to question the jury 
as to their verdict only where It is ambiguous or incomplete so that it is neces- 
sary to ascertain what the verdict really is— Abdul Hamtd, 36 Mad. 585; Abdul 
Hamid, 32 Cal 759; Dada, 15 Bom. 452; Wafader. 21 Cal. 955; Devji, 20 Bom. 
215. If the verdict of the jury is inam^lete or is not free from ambiguity, the 
Judge is v!rong in accepUng such verdict without questioning the jurj* as to what 
their verdict really is. Thus, where the jury returned a verdict of ‘guilty but not 
voluntarily’ under a charge of voluntarily causing griveous hurt, and the Judge 
accepted the verdict to be one of guilty, and comntted the accused, it was held that 
the verdict was really one of not guilty, and the Judge was urong, without further 
questioning the jury, in treating it as a verdict of 'gaHty'—Khudiiam, 12 C.1V.N. 530, 

7 Cr.LJ. 362; see also Chidghan, 7 aWJ«I. 135; Saideo, 37 Cr.LJ. 182, A.I.R. 1936 
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Oudh 164, 159 I.C 919, 1936 O.W.N. 28, 1936 OL.R. 18. So also, where in a case 
there were several accused, and several diarges under secs. 147, 148, 304, 325 and 
226, I. P, C., and the jury returned a verdict of guilty under sec. 147 against some 
of the accused and under sec. 148 against the rest, but gave no verdict on the other 
charges, held that the verdict of the jury was incomplete and it was necessary for the 
Sessions Judge to pul further questions to the jury to ascertain what their verdict was 
as regards the charges under secs. 304, 325 and 326, I. P. C . — Eton Kfvrn, 50 Cal. 658, 
24 CrLJ. 838; Ram Prasad, 26 Cr.LJ. 1090, 88 I C. 178. A.IR. 1926 Nag. 53. If the 
verdict of the jury is confused and unintelligible, it is the duty of the Judge to obtain 
from them a proper and correct verdict before accepting the verdict given — Wilson, 30 
C.W N. 693, 27 Cr.L.J. 926. 96 I.C. 270, 43 C,L.J. 537, A.I.R. 1926 Cal. 895. Thus, at 
the conclusion of a trial, the jury returned a verdict of culpable homicide not amounting 
to murder. The Judge questioned them as to which part of sec. 304, I. P. C., their 
verdict came under. Their answers revealed the fact that they did not at all understand 
the meaning of the section, whereupon the Judge again explained the law. The jury 
again retired, considered their verdict and brought in a unanimous verdict of murder. 
field that the first verdict being incomplete and the result of a misunderstanding of the 
meaning of murder and culpable homicide, the Judge was nght in explaining the law 
to them; the second verdict was the legal verdict and one acceptable by the Judge — 
Nga Ttn Cyi. 4 Rang. 488, 28 CrL.J. 213, 99 I C. 1013, 5 Bur.L,J. 209, A.I.R. 1927 
Rang. 68, 7 A.I.Cr.R. 394. 

If upon a verdict under sec. SfM, I. P. C, being brought in, a Judge thinks that 
the verdict is not correct but that it should be under see. 302. I. P. C., and questions 
the jury to find out whether the question of intention has been duly considered, such 
questioning would not be wananted either by sec. 303, Cr. P. C., or by Rule 74 (b). 
Rules and Circular Orders of the High Court. Vol. I (Criminal), page 28. If he 
disagrees with the vetdia under sec 304. 1. P. C, being of opinion that it should be 
under sec. 302, I. P. C., his proper course would be to make a reference to the High 
Court under sec. 307, Cr, P. C.. and for that purpose it would be open to him to 
question the Jury in order to find out their reasons for the verdict that they brought in. 
If while trying to get a special vcrditt as regards the particular part of sec. 304, 1. P. C, 
under which the jury desired to find the prisoner guilty, a Judge comes to be of opinion 
that the jury have not properly understood the law as to the offence of culpable homicide 
not amounting to murder, he would be justified In explaining that law to them again 
and indeed it would bc his duty to do so But such summing up will have to be 
confined to that offence only and the questions to bc put to the jury should be carefully 
framed to elidt from them their special verditt only. General questions, the effect of 
which may be to travel outside sec. 304, I. P. C , should be avoided — Sedelb MondtJ, 
38 C.WJ'J. 25t (257), 35 Cr.LJ. 496. 147 I.C. 860. A.I.R 1934 Cal. 173, 61 Cal. 256. 
distinguishing Sga Tin Gyi. supra, on the ground that in that case it was held that 
the question# that were put were such as could bc properly asked. After the jury 
have considered the tcrdict and the foreman has informed the Judge what is their 
verdict or what is the verdict of a majority, the Judge has no jurisdiction to charge the 
iur>- afresh. Tlie law contemplates only one charge by the Court and that after the case 
for the defence and the prosecutor's reply arc concluded (vide sec. 297, Cr. P. C.), 
and there is no proinsion in law entitling the Judge either to re-charge the jury or to 
argue out the matter with the jurors after the «rdict has been delivered. If the party 
after retiring to consider ihcir STrdict inform the Judge that they did not understand 
the law as ctplaincd to them by the Judge, it is no doubt open to the Judge to explain 
the law again to the jurj’, but there is no proi’ision in law which aulhorires a Judge, 
in the e\cnt of his disagreeing with the s'erdiet of the jury, to charge the jury afresh. 
4\'here the verdict of the iur>’ is STiguc and uncertain, sec. 303, Cr. P. C., authorizes the 
Judge to put r.ccessarj* question with a view lo ascertain whether they intended to bring 
in a verdict of g*j-lty or not guilty but, bejond putting questions with a n’cw to 
fctnain what the seidicl of the jury j\ judge has no jurisdittlon to enter Into a 
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disnisaon of the facts of the case vrfth the jury. If the vermct is general ana complete 
and free from ambiguity, the Judge is not competent to put questions to the jur>’, nor 
can he ask the jur^- to reconsider their \xrdicL If the Judge disagrees with the verdict 
he can proceed under sec 307, Cr. P. C., but he cannot again proceed to diarge the jury 
and ask them to re-consider their wrdict — Daii, 35 Cr.LJ. 1377 (1379), A.I.R. 1935 
All. 1020, 1935 A.W.R. 1137, 158 I.C 438, 1935 Cr.C. 1254, 1935 A.L.J. 1142. 

In a case of rioting, if the verdict of the jury leaves it uncertain what the common 
object of the assembly is, the Judge ought to ask the jury questions under this section 
to ascertain the common object. If he does not do so, the verdict is bad in law — 
WoJadoT, 21 Cal. 955 (973). \\’here in a case under sec 408, I. P. C , the jury returned 
a verdict of guilty but were not definite as to the amount embezzled, but gave some 
approximate amount which was a fraction of the amount charged, and where the Judge 
was inclined to think that a much larger amount than that mentioned by the jury had 
been tiusappropnated, held that in a case like this, the Judge was entitled to a^ the 
jury such questions as were necessary to ascertain what their verdict vi&—KltiTode, 
29 C,M 54, 40 CL.J. 555, 26 Cr.LJ. 532 Where the verdict is general and complete 
and free from ambig’iily, the Judge is not competent to put questions to the jury, but 
must accept it without question — Dhunum. 9 Cal. 53; Asfar Shetkb, 15 C.W.N. 198, 
11 Cr.LJ. 557; Dada, 15 Bom. 452; Kondtba. 28 Bom. 412; Chtrkua. 2 AL.J. 475; 
Rom Naicker, 22 M LJ. 355; Ddos Chandta. 27 C.WJ4. 626 (628). Where the verdict 
was dear and precise, but for some reason or other the Judge took upon himself to 
examine the jurors to ascertain whether their verdict was based upon the evidence of 
one or other of two important witnesses called for the Crown, held that the Judge was 
uot permitted by law to ask such questions— i>ero;arufla, 34 C.W.N. 283 (284). 

^Mien the jury have delivered a verdict, the Judge cannot ask them to leconsider 
their verdict. The Judge is only entitled to question the jury to ascertain what their 
verdict really Is— Abrfwi Hamid, 36 Mad 585; Lyme, 4 Lah 3825 Kya Nyun, 7 LBR. 
140, 15 Cr.LJ. 678. If he disagrees with their verdict, he should proceed under see 307, 
but he cannot ask them to reconsider their verdict — Kya Hyun, supra But the Judge 
is not obliged to accept an absurd verdict either as a verdict of guilty or as a verdict 
of not guilty. In such a case he is quite entitled to tell the jury to consider the matter 
over again He is not bound to accept and interpret for himself a verdict of an un- 
intelligible character, but he can, if he likes, put questions to the jury, or re-charge the 
jury on certain speafic points and ask them to go and get their heads clear on the 
subject and give a proper verdict. But it is not a proper procedure for the Judge to 
cross-examine the jury — Hamid AU, 57 Cal 61, 1930 CrC. 401, 125 I C. 97, AIR. 
1930 Cal. 320, 31 CrL.J 761, Ind. Rul. 1930 Cal. 481; Rajat Sheikh, 34 CrLJ. 1084, 
145 IC. 861, AI.R. 1933 Cal 640, 60 Cal 729, 1933 CrC 1053 Where a verdict is 
not clear and definite, it is not wrong m sending the case back to the jurors for a clear 
verdict according to law. The recommendation made by the jurors in their verdict is 
not a part of the verdict and should not be treated as such — Vidya Sogor AIR 1934 
Oudh 34. 10 O.W.N. 1270, 1934 CrC. 88. 147 I C. 689, 1934 OLR 149. 


Asking reasons /or verdict — This section enables the Judge to ask only such ques- 
tions as are necessary to ascertain what the verdict is. The Judge can put questions 
to the jury only if the verdict is ambiguous and there is a doubt in the mind of the 
Judge as to what the jury mean by the verdict they have given. This section does not 
mean that the Judge can question the Jury about the reasons why they have given a 
particular verdict— A'ffrim Dai, 35 CWN. 407 (408), 1931 CrC 836, A.I.R. 1931 Cal, 
636, 134 IC. 1133? Kondtba, 28 Bom. 412; Bhadmia, 6 BomLR. 258; Derajtulla 34 
C.W.N. 283 (284). 31 Cr.L.J. 1150, 127 I C 79. A.I.R 1930 Cal 443; Subta The'van, 
43 Mad 744; AH Hyder, 4 P.L.T. 425, 26 CrLJ 856. 86 I.C. 712. A.I.R. 1923 Pat 474; 
Ram Jag. 7 Pat. 55. 29 Cr.UJ. 465 (468), 109 IC 114, A.IR. 1928 Pat 203 9 
P.L.T. 567. 


But a reference under sec. 307 does not become inralid by reason of the Sesaons 
Judge having asked the jury questions as to the reason of their verdict— Sufria Thevan, , 
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in his opinion the accused is innocent, th-s opinion would not properly be excluded. 
AVhen a Judge is entitled under the law to make a decis'on, it is competent to him to 
gi%e reasons— Prcf«c/:a«t/, 36 Cr.L.J. 1359 (1362), 158 I.C. 365, A.I.R. 1935 Sind 189, 
1935 Cr C. 952. 

For the purposes of this section, the Judge of the Judicial Commissioner’s Court 
sitting in Session is a High Court (see sec. 266) and not a Court of Session; conse- 
quently, he has no pov.er to disagree with the unanimous verdict of the jury and to refer 
the case to the High Court under sec. 307 — Mtthoo, 25 Cr.L J. 428, A I.R. 1925 Sind 34, 
77 I C. 604. 

303. (1) When in a case tried before the Court of Session 

Verdict in Court of the Judgc does not think it necessary to 
Session when to prevail. cxpress disagreement with the verdict of the 
jurors or of a majority of the jurors, he shall give judgment 
accordingly. 

(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the Judge 
shall, unless he proceeds in accordance with the provisions of 
section 562, pass sentence on him according to law. 

The itaheised words have been added by sec 80 of the Cr. P. C. Amendment Act, 
XVIII of 1923. The amendment is merely verbal, and is the same as that made in 
iccs 245 (2) end 258 (2). 

932, U’hen the verdict of the jury has been delimed, the Sessions Judge is bound 
to say and record whether he agrees with the verdict or nol—Chand Ba$dee, 7 W.R. 6t 
Bahar AH, 15 W.R. 46 It is not competent to a Sessions Judge, after the jury has 
returned their verdict and gone away, and m the absence of the accused, to txamine 
some witnesses and then to act on the evidence In determining whether or not he should 
dfler from the juiy— A'aniaPpa. 7 BomL.R 979. 3 CrL.J 42. If he agrees with and 
accepts the verdict of the jur>' (or of the majorUyl he is bound to deliver judgment 
according to the vcrdictj once he agrees with the verdict, he cannot afterwards reconsider 
it or di'agrce with it and refer the matter to the High Court — Mojahur, 4 C.W.N 683. 
It irav not infrequently happen that a Judge trying a case with the jury considers that the 
apprcc'ation of evidence by the jury is incorrect, and that their verdict is wrong, but 
at the same time it is not so pcr\-er«e a verdict as to justify a reference to the High 
Court— fl/Ziaitu. 37 Cr.L I. 2G (27). 158 IC 1090, A.T.R 1935 Bom 165. 37 BomLR. 
109. 1991 CrC. 325. ^^■here the Sessions Judge wrote in his judgment: "There is 
room for doubt as to whether the accused is guilty; however, I see no reason to d'/Tcr 
from the unamnoiis verd'et o' the jury on what are questions of fact Not agreeing 
with but accept'n'* the verdict of the jury I convict the accused." ffrld, that this method 
of exeresi'on was nnt desirable. A Sessions Judge is under no obligation whatsoever 
to base or express his individual opnion upon really disputable questions of fact wh’ch 
arc for the jnr>'. If a Judge agrees or disagrees, it is a matter ptima lade for himself, 
but if he d^agircs wiiJi the verdict and is of opinion that it is necessary' for the ends 
of justice to siihnil the rase to the High Court, he is bound to do so (sec. 307), If 
he is not cl’arlv of opinVn that the consnction is wrong so as to mat'e it neccs^aiy’ for 
the ends of justice to submit the case to the High Court, then it mav be raid that "the 
judte docs not think it ncccs'ar?’ to express disagreement” f»cc. 306). and h’s opinion 
being on that view irrclcs-ant. he srill be srcll adsnsed to keen it to hin'clf The fon- 
snet-on, howr-cf. r-s not illegal— EfrfoS’m AtoHa. 56 Cal. 473. 33 C.W.N 371 (373), 

"A Cr I-J 1C20. 1929 Cr C. 28. The Judge may di^grtc. and yet rot ih'-nk it nccc«sary 
to etpfc's disagTcnrnt, and in ‘tich 8 case rcc. 206, Cr. P. C., requirrs lhat he shall 
BTC''? the vrrd ci. The word "disagrees” in ?er. 207. Cr. P. C. must, therefore, mean 
t.hal the Judge thinks it necessary to express disagreement; oihcnrise, under sec. 306, 


Stc. 307.1 


THE CODE OF CRLMINAL PROCEDURE 


1059 


Cr P. C, he shall be bound to pvc iudgment according to the verdict. As to whether 
he does or does not Uiink it necessary to crprcss disagreement, must obviously be a 
matter (or the Judge himself It may be that a Judge may think that the jury’s appre- 
ciation of evidence is wrong and still hold that it is not perverse or unreasonable in 
that view, though disagreeing in fact, he may not think it necessary to express dis- 
agreement. In so refraining from expressing disagreement, he may well be influenced 
by the consideration that even if he were to make a reference, the High Court was not 
likely to interfere unless the verdict was shown to be not merely erroneous, but perverse 
or unreasonable. It wxiuld he wrong to say tliat in so doing the Judge would be acting 
illegally, as he would be clearly witbm the terms of sec 30(5, Cr. P. C — Afsar Shaikh 
V. Emp, 38 CrLJ. 1075 (1076), 171 l.C. 320, 10 R.C 263, 41 CWN 1020, AIR. 
1937 CaL 540. I.LR. (1937) 2 Cal 694 

Where the verdict of the jury is not only inconsistent in itself in vHew of the 
evidence but is also clearly against the trend of the Judge's charge, the Judge owes a 
duty not only to the Appeflate Court but also to his own judicial conscience to state 
some reason or other for accepting the verdict. His failure to give reasons makes it 
impossible for the appellate Court to regard sucli acceptance as a judicial act — Nachappa 
Coundan v*. Emp., 1937 M.W.N. 737. 

StnUnet : — If the Judge accepts the verdict of the jury and convicts the accused, 
he must pass an adequate sentence for the offence? the fact that he personally entertains 
some doubt as to the propriety of the verdict should not be a ground for mitigating the 
sentence. Having accepted the verdirt, he is bound to award punishment as if he has 
agreed with the verdict — Ramdoi, 8 Pat 314, 30 CrLJ. 721 (724), 117 l.C. 173, 10 
P.LT. 409. AIR 1929 Pat. 313. Ind Rul 1929 Pat. 381. See also Mohsena Khatun 
V. Emp., A.I.R. 1939 Cal. 610 (612). 43 CW.N. 893. 40 Cr.LJ. 880, 184 l.C. 222. 

3Q7» (1) If iu a.t\y such case iKe Judge disagrees wUK the 

Procedure where Ses- verdict of the jurors, or of a majority of 
sions Judge disagrees with the jurors, on all or any of the charges on 
which any accused t>crson has been tried, 
and is clearly of opinion that it is necessary for the ends of 
justice to submit the case in respect of such accused person to 
the High Court, he shall submit the case accordingly, recording 
the grounds of his opinion, and, when the verdict is one of 
acquittal, stating the offence which he considers to have been 
committed, and in such case, if the accused is further charged 
under the provisions of section 310, shall- proceed to try him on 
such charge as if such verdict had been one of conviction. 

(2) Whenever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of conviction on any 
of the charges on which such accused has been tried, but he may 
either remand such accused to custody or admit him to bail. 

(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal, and subicct thereto it shall, after considering the entire 
evidence and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such accused of 
any offence of which the jury could have convicted him upon the 
charge framed and placed before it; and, if it convicts him, may 
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in his opinion the accused is innocent, this opinion would not properly be excluded 
i\Tien a Judge is entitled under the law to make a decision, it is competent to him to 
give reasons— P7cmc/ja«d, 36 CriJ. 1359 (1362), 158 I.C. 365, A.I.R. 1935 Smd 189, 
1935 Cr.C. 952. 

For the purposes of this section, the Judge of the Judicial Commissioner’s Court 
sitting in Session is a High Court (see sec. 266) and not a Court of Session; conse- 
quently, he has no power to disagree with the unanimous verdict of the jury and to refer 
the case to the High Court under sec. 307— 25 CrL.J. 428, A.I.R. 1925 Smd 34, 
77 I.C. 604. 

303. (1) When in a case tried before the Court of Session 

Verdict in Court of the Jiidgc does not think it necessary to 

Session when to prevail. express disagreement with the verdict of the 

jurors or of a majority of the jurors, he shall give judgment 
accordingly. 

(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the Judge 
shall, unless he proceeds in accordance with the provisions of 
section 562, pass sentence on him according to law. 

The ita’icised words have been added by sec 80 of the Cr. P. C. Amendment Act, 
XVIII of 1923 The amendment is merely verbal, and is the same as that made in 
secs. 245 (2) and 25S (2). 

932 . n’hen the verdict of the jury has been delivered, the Sessions Judge is bound 
to say and record whether he agrees wiUi the verdict or noi—Chmi Botdee, 7 W.R. 6j 
Bahar Alt. 15 W R 46 It is not competent to a Sessions Judge, after the jury has 
letumed thtlr verdict and gone away, and in the absence of the accused, to examine 
some witnesses and then to act on the evidence In determining whether or not he should 
d iTcr fron the jury — Nangappa, 7 BomL.R. 979. 3 CrL.J, 42. If he agrees with and 
accepts the verdict of the jury (or of the majority) he is bound to deliver judgment 
according to the vcrdicti once he agrees with the verdict, he cannot afterwards reconsider 
it Or disagree with U and refer the matter to the Hich Court — Mojahtn, 4 C W.N 683. 
It may not infrequently happen that a Judge trying a case with the jury considers that the 
appreciation of evidence by the jury is incorrect, and that their verdict is wTong, but 
at the same time it is not so perverse a verdict as to justify a reference to the High 
Court— 37 Cr.L I. 26 (27). 158 I.C. 1090. AIR 1935 Bom. 165. 37 BonXR. 
109. 1931 CrC. 325. l\'here the Sessions Judge rvrote in his judgment : 'There is 
rt»m for doubt as to whether the accused Is guilty: however, I sec no reason to d'fler 
fron the unamnous rerd'et the jury on what are questions of fact. Not oereeing 
with but orcert'n" the verdict of the jurj* I convict the accu'ed " Held, that this method 
of exrrcssion was not desirable A Sess'ons Judge is under no obhration whatsoever 
to hare cr express h's indiriduat cpnion upon really disputable questions of fact wh'ch 
arc for the juiy. If a Judge agrees or disagrees, it is a matter pTtma facie for hinscif, 
but if be di'agrecs with the S'crdict and is of opinion that it is necessary for the ends 
of just’Ce to Kubnit the case to the High Court, he is bound to do so (sec. 307). If 
he is not cl-arlv of opin'Cn that the conwetion is wrong so as to traVe it neccs'ar^* for 
the ends of justice to siibm’t the case to the High Court, then it n.iv be ra’d that "the 
judre docs not think it nf««*ary to express divtgrcemcnl" (sec. 30G). and h's opinion 
bring o'! that view irreier-ant. he xrill be well adwsed tf> keen it to hin«df. The con- 
xicticn. howi-\-cr. w"s not iliegat — Ebrah^n btoUa 55 Cal. t73. 33 C.WN. 371 (373) 

30 Cr UJ- in39 Cr C. 28. The Judge may d«*agrce. and s et rot th'nk it necc«s.iry 
to cxnrns d.vi— eenent. and in such a case fee. 206. Cr P. C. requ'rcs that he «hall 
accent the xrrdrr The word "disagrees** in see. .307. Cr. P. C. rust, therefore rnean 
that the Ji^dje thinks it necessary to express disagreerentj otherwise, under sec. 306 
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Cr. P. C.. he shall be bound to give judgment according to the verdict. As to whether 
he does or does not think it necessarj* to express disagreement, must obviously be a 
matter for the Judge himself. It may be that a Judge may think that the jury's appre- 
nalion of esidence is wrong and still hold that it is not perverse or unreasonable, in 
that \-ievr, though disagreeing in fart, he may not think it necessary to e.xpress dis- 
agreement. In so refraining from expressing disagreement, he may well be influenced 
by the consideration that even if he were to make a reference, the High Court was not 
likely to interfere unless the ^•crdlct was shown to be not merely erroneous, but perverse 
or imrcasonable. It would be wrong to say that in so doing the Judge would be acting 
illegally, as he would be clearly within the terms of sec. 306, Cr. P. C — Afsar Shaikh 
V. Emp., 38 CrLJ. 1075 (1076), 171 l.C 320, 10 R.C. 263. 41 C.W.N. 1020, A.I.R. 
1937 CaL 540. I.LR. (1937) 2 Cal 691. 

^\'he^e the «rdirt of the jurj* is not only inconsistent in itself in view of the 
e\ndence but is also clearly against the trend of the Judge's charge, the Judge owes a 
duty not only to the Appel'ate Court but also to his own judicial conscience to state 
some reason or other for accepting the verdict His failure to give reasons makes it 
impossible for the appelbte Court to regard sudi acceptance as a judicial zcX—Nachappa 
Goundan v. Emp , 1937 M W N. 737 

SeKlffice If the Judge accepts the verdict of the jury and convicts the accused, 
he must pass an aderjuate sentence for the offence; the fart that he personally entertains 
some doubt as to the propriety of the verdict should not be a ground for mitigating the 
sentence Having accepted the verdict, he is bound to award punishment as if he has 
agreed with the vcrd-ct— Ra»i<fo3. 8 Pat 314. 30 CrLJ 721 (724), 117 IC 173, 10 
PL.T. 409, A.I.R 1929 Pat 313. fnd Rul 1929 Pat 381 See also Mohsena Khatm 
V. Emp. AIR. 1939 Cal 610 (612), 43 CWN 893. 40 CrLJ 880, 184 IC 222. 

307. (1) If in any such case the Judge disagrees with the 

Procedure where Ses- verdict of the jurors, or of a majority of 
sions Judge disagrees with the jtirors, on all or any of the charges on 
which any accused {>crsou has been tried, 
and is clearly of opinion that it is necessary for the ends of 
j'usticc to submit the case tn respect of such accused person to 
the High Court, he shall submit the case accordingly, recording 
the grounds of his opinion, and, when the verdict is one of 
acquittal, stating the offence which he considers to have been 
committed, and in such case, if the accused is further charged 
under the provisions of section 310, shall proceed to try him on 
such charge as if such verdict had been one of conviction. 

(2) Whenever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of conviction on any 
of the charges on which such accused has been tried, but he may 
either remand such accused to custody or admit him to bail. 

(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal, and subject thereto it shall, after considering the entire 
evidence and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such accused of 
any oflence of which the jury could have convicted him upon the 
charge framed and placed before it; and, if it convicts him, may 
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in his opinion the accused is innocent, this opinion would not properly be excluded 
^VTien a Judge is entitled under the law to make a decision, it is competent to him to 
give reasons— Prcmc/mnd. 36 CrL.J. 1359 (1362), 158 I.C. 365. A.I.R. 1935 Smd 189, 
1935 Cr.C. 952. 

For the purposes of this section, the Judge of the Judicial Commissioner's Court 
sitting in Session is a High Court (see sec. 266) and not a Court of Session; conse- 
quently, he has no pov.er to disagree with the unanimous verdict of the jury and to refer 
the case to the High Court under sec. 307— A/r/Aoo, 25 Cr.L.J. 428, A.I.R. 1925 Smd 34, 
77 I.C. 604. 

303. (1) When in a case tried before the Court of Session 

Verdict in Court of the Judge does not think it necessary to 
Session when to prevail. express disagreement with the verdict of the 

jurors or of a majority of the jurors, he shall give judgment 
accordingly. 

(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the Judge 
shall, unless he proceeds in accordance with the provisions of 
section 562, pass sentence on him according to law. 

The itariclsed words have been added by sec. 80 of the Cr. P. C. Amendment Act, 
XVIII of 1923. The amendment is merely verbal, and is the same as that made in 
secs. 245 (2) and 258 (2). 

932. ^^’hen the verdict of the j'ury has been delivered, the Sessions Judge is bound 
to say and Ttcmd whether he agrees wiA the verdict or not— Bosdee, 7 Vf.R. St 
All. 15 W.R 46. It is not competent to a Sessions Judge, after the jury has 
returned their verdict and gone away, and in the absence of the accused, to examine 
some witnesses and then to act on the evidence In determining whether or not he should 
dffer (com the jury— A'anjeppa. 7 BomL.R 979. 3 Cr.L.J, 42. If he agrees with and 
accepts the verdict of the jury (or of the majority) he is bound to deliver judgment 
according to the verdict; once he agrees with the verdict, he cannot afterwards reconsider 
it or disagree with it and refer the matter to the High Court— Moiahur. 4 C.W.N. 683. 
It mav not infrequently happen that a Judge trying a case with the jury considers that the 
appreciation of cs'idcncc by the jury is incorrect, and that their verdict is wrong, but 
at the same time it is not so perverse a verdict as to justify a reference to the High 
Court— 37 CrL T 26 (27). 158 I.C. 1090. A I.R 1933 Bom 165. 37 Bom L.R. 
109, 1931 CrC 325. Where the Sessions Judge wrote in his j’udgmcnt : ‘There is 
rcom tor doubt as to whether the accused is guilty; however. 1 sec no reavin to differ 
Iron the uiamnnus vcrd’Ct the jur^- on what are questions of facL Not nerceing 
with but acrent'n'; the verdict of the jury I convict the accu«ied.” Ifrld. that th’s method 
of expression was not desirable. A Pess'ons Judnw is under no obligation whatsoever 
to have or cxrrcss h’S individual opnlon upon really disrai»able questions of fact wh'ch 
arc for the j’ln*. If a Judge agrees or disagrees, it Is a matter prima facie for himself, 
but if he d'mgrees with the verdict and is of opinion that it is necessary’ for the ends 
of justice to wibnit the case to the High Court, he is bound to do so {«ec, 307). If 
I'C is not drarlv of opimen that the conviction is wrong so as to make it necevary for 
the ends of justice to wibmH the case to the High Covirt. then U mav be sa'd that "the 
Jud:e docs not think it nccrs«ar>' to express disagrecncnl** (sec. 306), and h'S opinion 
being on that view irrelevant, he wiT be well advised to keen it to hin«clf. The con- 
viction. however. w"s not illegal— EhroA'in Molla. 55 Cal 173. 33 C.\VJs'. 371 (373) 

30 Cr l~J. Hli’O. ]‘>29 Cr C 28. The Judge may di»acTee. and >ct rot th'nV it necc*sat^- 
to express diw— eement. and in such a case tec. 306. Cr. P, C. recuires that he shall 
acre-'? the vrrd rt The word ••dis.’igrees- in see. 307. Cr P. C. r-i:«t. therefore, rnean 
thJl the Judge thi.nki it necessary to express disagreement; olherwiv, under sec. 306 
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Cr P. C., he shall be bound to give judgment according to the \erdjct. As to v^hether 
he does or does not think it necessary to express disagreement, must obviously be a 
iratter for the Judge himself. It may be that a Judge may think that the jury’s appre- 
c.ation of evidence is wrong and still hold that It is not perverse or unreasonable: in 
that view, though disagreeing in fact, he may not think it necessaiy to express dis- 
agreement. In K) refraining from exprKsrng disagreement, he may well be influenced 
by the consideration that even if he were to make a reference, the High Court was not 
likely to interfere unless the \-erdict was shown to be not merely erroneous, but perx-erse 
or unreasonable. It would be wrong to say that in so doing the Judge would be acting 
illecally, as he would be clearly within the tcims of sec. 306. Cr. P C. — Afsar Shaikh 
V. Emp. 38 Cr.LJ. 1075 (1076), 171 l.C. 320, 10 R.C 263, 41 C.W.N. 1020, A.I R. 
1937 Cal 540, I.L.R. (1937) 2 Cal 694. 

ItTiere the verd-ct of the jurj' is not only inconsistent in itself in view of the 
c\*idence but is also clearly against the trend of the Judge’s charge, the Judge owes a 
duty not only to the Appellate Court but also to his own judicial conscience to state 
some reason or other for accepting the verdict. His failure to give reasons makes it 
impossible for the appellate Court to regard sucli acceptance as a judicial act — Nachappa 
Goundan v EmP . 1937 M 737. 

Sentence : — ^If the Judge accepts the verdict of the jury and convicts the accused, 
he must pass an adequate sentence for the oflence; the fact that he personally entertains 
some doubt as to the propriety of the verdict should not be a ground for mitigating the 
sentence Having accepted the verdict, he is bound to award punishment as if he has 
agreed with the ver&ct-Ramdas. 8 Pat. 314. 30 CrLJ 721 (724), 117 I C. 173, 10 
P.LT 409. AIR 1929 Pat 313, Ind Rul 1929 Pat 381 See also Mohsena Khatxm 
V. Emp. AIR. 1939 Cal. 610 (612). 43 CWN 893, 40 Cr.LJ 880. 184 IC 222. 

307. (I) If in any such case the Judge disagrees with the 

Procedure where Ses- verdict of the jurors. Of of a majority of 
sions Judge disagrees with the jurors, on all or any of the charges on 
which any accused {>crson has been tried, 
and is clearly of opinion that it is necessary for the ends of 
justice to submit the case in respect of such accused person to 
the High Court, he shall submit the case accordingly, recording 
the grounds of his opinion, and. when the verdict is one of 
acquittal, stating the offence which he considers to have been 
committed, and in such case, if the accused is further charged 
under the provisions of section 310, shall proceed to try him on 
such charge as if such verdict had been one of conviction. 

(2) Whenever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of conviction on any 
of the charges on which such accused has been tried, but he may 
either remand such accused to aistody or admit him to bail. 

(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal, and subject thereto it shall, after considering the entire 
evidence and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such accused of 
any offence of which the jury could have convicted him upon the 
charge framed and placed before it; and, if it convicts him, may 
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pass such sentence as might have been passed by the Court of 
Session. 

Change: — This section has been amended by sec. 81 of the Cr. P. C. Amendment 
Act, XVIII of 1923. The main changes are the following; — First, in sub-section (1) 
the words “any accused person” and “in rc^ct of such accused person” have been 
added. "This amendment prescribes that when a Judge accepts the verdict of the jury 
in respect of some of the accused, but not of others, he need only refer the case of the 
latter to the High Court " — Statement of Objects and Reasons (1914). 

Secondly, the italicised words at the end of sub-section (I) have been added “to 
provide for the case of a person who is also charged with a previous conviction under 
sec 310. It seems obvious that if the Judge disagrees with the verdict of the jury on 
*he principal charge, and submits the case to the High Court, it is desirable that the 
record should be complete. We propose, therefore, to insert at the end of sec. 307 (1) 
a provision for the trial of the further charge under sec 307 ” — Report of the Select 
Committee of 1916 Under the old law, it was held that if a case was referred to the 
High Court under see 307, there was no conviction or acquittal in the Court of Session. 
It was the High Court which could convict or acquit the accused, and it w-as only after 
such conviction by the High Court that the accused could be asked under sec. 310 to 
plead to a previous conviction — Kandasteamy, 30 Mad. 134 Under the present amend- 
ment, provision is made for the trial of the charge of previous conviction in the Sessions 
Court itself. 

932A. Object of the section:— The section was passed doubtless to provide 
a safeguard in jury trials, because the Legislature was not salished that a jury could 
always be rehed upon to do their duty— BAondor, .A.I.R. 1931 Cal. 601 (603), 1931 
Cr.C 753, 35 CW.N. 1212. 54 C.LJ. 499. 134 l.C 1053, 33 CrLJ. 11. This section 
places a powerful weapon in the hands of the Judge in Muffasil, and it is not avuibble 
to a Judge of the High Court sitting in Sessions to prevent miscarriage of justice on 
account of a wrong verdict on the part of the jur>’— //«, A.I.R. 1934 Cal. 817 (819), 
36 CrUJ. 358. 1931 Cr.C. 1364, 153 IC 451; Enayet Katim. 62 Cal 337 (340). 

The power of making references on the part of Judges engaged m criminal work 
in the districts is one that should be used very sparingly It is an artificial power 
which is the creature of statute only. It is most often utilised by Judges, zealous indeed 
to perform their duties but usually somewhat inexperienced in the pnnctplcs of criminal 
procedure. As long as it is the policy of Coverament of this country to rely on the 
verdicts of Junes in the district, a pohc>* which is supported by both the profession and 
the public and a policy wlwch Is chenshtd by the accused persons who arc brought up 
for trial, so long must reliance be placed upon the decisions of Junes and they must not 
he disturbed unless it can be shown bc)ond a peradventure that a perverse V'crdict has 
been arrived at, which can be demonstrated dearly from a perusal of the proceedings 
of the Court — Abdul Ifossain Stkdar, AIR. 1936 Cal. 451, 1936 Cr.C. 685, 38 CrLJ. 
174. 166 I C. 2S6. 9 R C 490. 66 CLJ. 560. 

933. Scope of section: — Assessor-ease tried icilh jury : — Where the accused 
was diarged with oficnccs some of which were triab’e by jur>’ and others with the aid 
of assessors, and the Sessions Judge tried the accu«cd with Jurj- for the offences tnablc 
by jurj. and with the sane jurors as as'cssors for the offences triable with assessors, 
and differing from them m their verdict and opinion referred both matters to the High 
Court, it was held that as to the irJttcr triable with assessors, the Judge should not have 
ircludcd it in the reference but should have dispoad of it according to law. and should 
have referred only the jur>'-C3sc to the High Court— K’didas, 8 Bom LR 599. 4 Cf.LJ. 
192; 9 Bom-UR, ICC7. 7 CrXJ. 235; Devu. Ratanlal 600; KambaJa 

yeraxm. 35 MI«J. 452. The proper procedure for the Sessions Judge is at first to 
d»po*c of the charges which a-n* triable with the aid of assetsors. under sec. 309. and 
then to enns'der whether a reference should be made under see. 307 in respect of the 
ether charsts-raeAsmuffcw, 53 Mad. 715, 33 Mi.W. 671, 62 MLJ. 571 *33 Cr.LJ. 
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533 (534), A I.R. 1932 Mad 512, 137 I.C. 810, Ind. Rul 1932 Mad 466, 1932 Cr.C. 430; 
Lachrr.an. 7 R.P. 441, 35 Cr.LJ. 469, 154 I.C. 16, 15 P.L.T. 367, A.I R. 1934 Pat. 424, 
1934 CrC. 928, disUnguishing Ha:aji Lol, 137 IC, 190. 13 PL.T 93. AIR. 1932 Pat 
156, 1932 Cr.C. 273, 11 Pat. 395, Ind. Rul 1932 Pat. 146, 33 CrL.J 505; Chanbasappa, 
33 BomL.R. 1571, 33 Cr.LJ. 172, Ind Rul. 1932 Bom. Ill, 135 I.C. 495, 1932 CrC. 85, 
AIR. 1932 Bom. 61; Bo)}i Deddi. 39 CrXJ. 864, 177 IC 288, 1938 M W.N. 581, 
11 R M. 304. 47 M L W. 740. A.I R. 1938 Mad 686, (1938) 1 M L J. 871; Ganga Ram, 
AI.R. 1940 All 260. 41 Cr.LJ. 676. 188 I.C 767, 1940 A.LJ. 155 This section is 
part of a group of sections dealing \rilh tnals by jury and when sub-sec. (2) refers 
to acquittal or con\ncuon on any ol the charges on which such accused has been 
tncd, it means any of the charges on which the accused has been tried by jury. It does 
rot include those charges which were not triable by the jury at all, but were triable by 
the Judge wnth the aid of the assessors — Canta Ram, supra. However cases tned by 
Assistant Sessions Judge in which the part tried with tlie aid of assessors is appealable 
to the Courts of Session should, if possible, be referred to the High Court in their 
entirety if an impossible position is to be avoided in dealing with references under 
sec. 307, Cr. P. C. for the High Court, if it is to exercise its functions properly in a 
reference, cannot approach the transaction as a whole with its hands tied as to one or 
more aspects— //ana Dhobi, 39 CrL.J 156 (159), 172 IC 780, AI.R. 1937 Pat. 662, 
18 P.LT 857. 10 R.P 316, 4 B R 165, 1937 P.\V.N. 868. See Note 875 under sec. 269. 
But i( the Judge tnes the assessor-case with the aid of the jurors as jurors and not as 
assessors, and disagrees with their lerJict (not opinion), he can refer the case to the 
High Court — Jtyram, 23 Bom 696; Suryo, 25 Cal 555; Bhagwat, 36 Cr.LJ. 1502, 
IcS IC. 1131, AI.R. 1935 Pat 433, 16 PLT 603. 1935 CrC. 1104. If in the case of 
a joint tnal of a jur>-case and an assessor-case, it appears that only one offence was 
committed, tu , an offence tnable with assessors, and the Judge tned the case with the 
jur>‘ and disagrees with their verdia, he cannot refer the case under sec. 307 but should 
pass judgment under sec 309, because he must consider the case as one tnable with 
assessors, and treat the jurors as assessors—Ango Valayan. 22 Mad 15. 

llTten several persons are tned together in one trial, the Judge cannot refer to the 
High Court under this section the case of an>body m regard to whom he is in agree* 
ment with the verdict of the jury— Reddi, supra 

High Court — Since the 'High Court' in this section does not include a Judicial 
Commissioner's Court (see see 266), a Judge of the Judicial Commissioner’s Court of 
Sind sitting in Sessions has no power to refer a case under this section to the J. C. 
Court in Its High Court jurisdiction — Milhoo, 25 CrLJ. 428, AI.R. 1025 Sind 34, 
77 I C 601; Jiand. 22 SLR 349, 29 Cr.LJ. 945, 111 IC. 865, A.I.R 1928 Sind 
149 (F.B ). 

934. Disagreement: — ^The Judge can refer the case to the High Court if he 
disagrees with the verdict of the jury If he once accepts the verdict he cannot subse- 
quently reconsider it, and disagreeing -with the verdict refer the case to the High Court 
—Mojakur, 4 C WN 683. The disagreement may be on question of law as well as of 
fart. That is, tlie Sessions Judge may submit to the High Court a case in which he 
disagrees with the jury on their finding of facts as well as a case in which he considers 
that the jury have not followed his directions as to the law — Konjo, 20 W.R. 1. 

The first condition required by sec 307, Cr P C, for reference is that the Judge 
should disagree with the verdict, and the second is that he must be clearly of opinion 
that it is necessary for the ends of justice to refer the case — Afsar Shaikh v. Emp, 
38 CrLJ. 1075 (1076), 171 IC. 320, 10 R.C. 263. 41 C.\V.N. 1020. AIR. 1937 Cal. 
540, I LR (1937) 2 Cal G94 

The mere fact that tlie Judge oitertains some doubts about the correctness of the 
verdict of the jury docs not make it obligatory on him to refer the case under sec 307; 
see Saroda Charan, 41 C L J 320, 87 I C. 606, AIR 1925 Cal 795, 26 Cr L J. 1006; Bajtl 
Mian. 6 Pat 817, 29 Cr.L.J 81 (82). 106 1 C 673, A I R. 1928 Pat- 120, 9 A I Cr.R. 221. 
9 PLT. 191. So also, the fact that the Judge takes a more lenient xaew of the facts 
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the jury took and is disposed to give the accused the benefit of doubt is not a ground on 
which a reftience can be properly based — /ogi Kaf, A I.R. 1931 Cal. 15, 129 I.C. 798, 
31 Cr.L.J. 452, 57 Cal. 1183, 1931 Cr.C 47 (49). It is not in every case of doubt 
nor in every case in which the Judge entertains a view different from that of the jury, 
Uiat a reference can be made under this section, but the verdict of the jury must be 
manifestly wrong before such references can be made — Su-ornonioyce, 41 Cal. 621, 
11 Cr.LJ. 660, 21 I C. 900, A.I R. 1914 Cal 65j Utimdas. 8 Pat. 344, 30 Cr.LJ. 721 
1722) ; 117 I C. 173, 10 P L.T. 409, A.I.R. 1929 Fat. 313, Ind. Rul. 1929 Pat. 381. 
And in this regard there is no differoice between a case where the jury acquits 
the accused and a case where the jury convicts, and the Judge disagrees with the verdict 
— Jiamdas, supra. MTiere the jury misunderstands the Jaw as explained by the Judge 
and delivers a wrong verdict, the Judge should refer the case to the High .Court under 
(his section, and not ask the jury to reconsider their verdict — Kondiba, 28 Bom. 412; 
Sundmam AyyaT. 61 MUJ. 915. 32 Cr.LJ. 1276 (1278), 134 LC. 986. 34 M.L.W. 380, 
1931 M.WN. 857, A.I.R. 1931 Mad. 775, Ind. RuL 1931 Mad. 874, 1931 CrC. 1031. 

A reference should not be made where the disagreement between the Judge and 
the jury is merely on a technical point of law. Thus, where the Judge considered the 
offence to be one under sec. 366, I. P. C., but left to the jurj' to decide whether the 
offence fell under see. 363, or sec. 366, I. P. C., and the jury found that the offence 
was under sec. 363, I. P. d, held that there was only a technical difference between the 
two sections, and the Judge should, in Wew of his own summing up, have accepted the 
verdict of the jur>', and should not have made a rclerence to the High Court— Ali 
84 I.C. 454, A.I.R. 1923 Oudh 311, 28 O.C. 69. 26 CrL J. 310. MTiere the jury returned 
a verdict ol guilty under sec. 326. 1. P. C., but the Judge thought that the accused 
committed an offence under sec 304, Part 1. I. P. C., the question whether the accused 
ought to be cons'icted under sec. 326 or sec. 304, 1. P, C., is in the nature ol an academic 
one, and hardly worth a reference under sec 307, Cr, P. C., inasmuch as the Court has 
power under see. 326, 1. P. C, to impose a sentence of transportation for life or rigorous 
imprisonment for ten years — Mahomed Adam Chohan, A.I.R. 1937 Bom. 60 (61), 
38 Bom.L R. 1185. 167 I C. 43. 38 Cr.L.J. 327, 9 R B. 274. A Sessions Judge wrote in 
his judgment : “There is room for no doubt as to whether the accused is really guilty. 
Not agTccing with but accepting the unanimous verdict of the jur^’, I connet the 
accused.” Held that this method of expression wus improper. If the Judge really 
disagrees with the verdict, if, has a settled and considered opinion that the crime hai 
not been proved against the accused. It seems to be clear that it is necessary for the 
ends of justice to refer the ca«<, and he ought to refer the case. If he docs not think 
this ncccssaiy, his "disagreement” cannot be a reality at all, and the less his inconclusive 
state of mind is exposed, the better — E&rafcim A/offa. 56 Cal. 473, 33 C \V.N. 371 (373), 
30 Cr.L J. 1036, 119 I.C. 290. A.I R. 1929 Cal. 415, Ind. Rul. 1929 Cal. 770. See this 
case cited under see. 30G. 

A reference can be made to the High Court only on the ground of disagreement 
between the Judge and the jury and on no other grounds, MTicre the jury returned a 
verdict of not guilty, the mere fact that In a similar case upon similar evidence the High 
Court had conricted some other persons, is no ground for referring the case to the High 
Court— /rijyo Doddappa. 6 BomL.R. 599, 1 Cr.L.J. 743. A disagreement within the 
meaning of this .section is one of the conditions precedent to a reference. It is very 
much doubtful whether a Judge U justified in referring a case to the High Court where 
h’S quarrel with the iur^''s verdict is not that the persons who were found guilty should 
in fact have been found not guilty, but that logically the persons who have been found 
rni pj.lty «.houId have been found guilty as well— lUatAan Lai, 31 Cr.LJ. 965 ( 967), 
115 I C. 3G3. A.I.R. 1933 Cal. 472. 37 CW-\. 591, 1933 Cf.CX 752. 

In order to determine whether a Judge would refer a ca'c to the High Court under 
nil wcfon he can refer to the Pohcc d-aries after the serdia of the jurs*. under the 
nmavoni of see. 172. Cr P. C.~Rebati Mohan. 32 C.1V>V. 913 (9(7). 56 Cal 150, 

Crl..J. 43j. 115 ] c. 238. AIR. 1929 Cal K7. Ir.^ D..i toon r-«i •>'ia 
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93S. “Necessary for the ends of justice”: — A case should not be referred 
to the High Court unless the Judge disagrees so completely with the jur>’ that he 
cons ders n neccssaiy for the ends of justice to submit tlie case \\'here such complete 
dissent is not recorded the \crdict of the jury must stand — Rafiuddin, Ind. Rul 1932 
Pat.23P.nPat C69. 13PLT 918. 1932 CrC 643 (644). 139 I.C. S85. A I.R. 1932 Pat. 
246. 33 CrLJ 877; Bhaicani Pandnii, 2 Bora 525; Dev/t Covmdji, 20 Bom. 215 (218); 
lT\a Doddapl'a, 6 BonuLR. 599. 1 CrLJ. 743. This seems to indicate that some* 
thing more must be in the Judge’s mmd than a mere disagreement with the jury 
or a mere feeling Uiat he would himself have come to a different conclusion. That is, 
he roust be of opinion that the verdict was one whidi reasonable roen could not have 
amved at on the evidence before them — Veerappa, 51 Mad 956, 30 CrLJ. 317 
(321), 114 IC 353. 28 MLW. 575, 55 MLJ. 591, A.I.R. 1928 Mad 1186. 1929 
M.WJ^. 185, Ind. Rul 1929 Mad 273 (F.B.). The necessity of submitting a case 
for the ends of justice depends upon the gravity of the offence and its prevalence 
and other considerations of a simitar nature — Panchanan Sarkar, 37 C.W.N. 341 
(343). 31 Cr.LJ. 608, 143 IC 600. A.LR. 1933 Cal. 404, 1933 Cr.C. 582, Ind. 
RuL 1933 Cal 448 Th-s section leaves the referring of a case to the High Court 
entirely to the dtserction of the Judge, for it is only w'here he disagrees with the 
\erditt of the jury so completely that he considers it necessary for the ends of 
justice to submit the case to the High Court, that he should do so. This discretion 
should, howe\er. always be c.xerciscd when the Judge thinlcs that the verdict is not 
supported by exndencc. It is the only way in which the miscarriage of justice by 
a perNerse verdict of a jur)' can be remedied by the High Court — Guruvadu, 13 Mad 
343; Saroda Charen. 41 CL.J. 320, 26 Cr.LJ. 1006, A I.R. 1925 Cal 795, 87 I C. 606. 
IMiere the Judge not only disagrees with the \crdict of the jury convicting the accused, 
but on a consideration of all the evidence finds that the prisoner has not been proved to 
have committed the offence, the Judge has no option but to refer the case under sec. 307, 
because the Judge cannot in consonance with the ends of justice convitt the prisoner in 
such a case— BflfU'ic*. 13 Lah. 573. 1932 CrC. 426 (429), 33 CrLJ. 220, 33 P.LR. 443, 
A I.R. 1932 Lah. 345, Ind Rul 1932 Lah. 181, 136 I C. 5. UTien the Judge points out 
to the jury the wea.*{ links m the prosecution but they do not cons’der them, it is proper 
for the Judge to refer the case to the High Court, because such a reference is really 
necessary lor the ends of justice— AW mI Jfahaman, 9 CLJ. 432, 10 CrLJ. 57. 

^^’hsn the disagreement between the Judge and the jury is such a complete dissent 
that the Judge is obviously unable to do justice to the accused by accepting the verdict, 
there is no option left to him but to refer the case to the High Court, for it is clearly 
nccessarj’ for the ends of justice to do so — Saroda Charan, supra; Barwick, supra. The 
rreie fact that the Sessions Judge does not agtcc with the unanimous verdict of the jury 
docs not make it obligatory on him to make a reference Section 307 clearly gives him 
a discretion in the matter, and it is only when he is clearly of opinion that it is necessary 
for the ends of justice to submit the case to the High Court that he shall so submit it. 
If he is not clearly of that opinion, Ws failure to submit the case is not a subject for 
interference by the High Court— Eran Khan, 50 Cal. 658, 24 CrXJ. 838; Bajit Mian, 
6 Pat. 817. 29 CrLJ. 81, 106 I C 673, A I R. 1928 Pat 120, 9 PX.T. 191. If the 
Judge does not agree with the verdict of the jurj'. but still he considers it as a reasonable 
verdict and accepts it without hesitation, it cannot be said that be has exercised his 
discretion erroneously in not making a reference to the High Court— Ramdas. 117 I C 
173,A.I.R. 1929 Pat. 313, 1929 Cr C 99, 10 PX.T. 409, 8 Pat. 344, 30 CrLJ. 721 (722). 
It depends entirely upon the opinion of the Sessions Judge whether he cons’ders it 
necessary for the ends of justice to refer the case to the High Court; and his opinion is 
final on that point. The High Court cannot direct the Sessions Judge to be of opinion 
that such reference is neccssarj* for the ends of justice, and to refer the case accord.ngly 
or cannot act as though he has, in fact, submitted the case — Bepjn Chandra. 32 C.1V.N. 
673 ( 676), 29 CrLJ. 819. Ill I C. 323, 47 CLJ. 483. AIR. 1928 Cal 444. 10 AICrR. 
501, not following Saroda Charan, infra; KaniesburaT Sinzh v. Emp, 38 CriJ. 919 
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the jury look and is di«po^cd to Ki\e the accused the benefit o( doubt is not a ground on 
ivhidi a reference can be properly based— /ofi Kof, A I.R. 1931 Cal. 15, 129 I.C 798, 
31 CrLJ. 452. 57 Cal. 1183, 1931 Cr.C 47 <49). ll is not in every ease of doubt 
nor in cverj’ ease in uhicli the Judge entertains a \*icw different from that of the juiy, 
that a reference can be made under this section, but the verdict of the jurj* must be 
manifestly wrong before such references can be made— Sirarnomeycc, 41 Cal. 621, 
11 Cr.LJ. C60, 21 I.C. 900. A.l.R. 1911 Cal. 65} Ramdas. 8 Pat. 311. 30 Cr.L.J. 721 
(722)5 117 I.C 173. 10 P.L.T. 409. A.I.R. 1929 Pat. 313, Ind. Rul. 1929 Pat. 381. 
And in this regard there is no difference between a ease where the jury acquits 
the accused and a case where the jury comacts, and the Judge disagrees with the verdict 
—Ramdas, supra. Where the jury misunderstands the law as explained by the Judge 
and delivers a wrong verdict, the Judge should refer the case to the High Court under 
this section, and not ask the jury to reconsider their s crdicl— A'ondi'fia, 28 Bom. 412? 
Sundaram /lyyor. 61 M.UJ. 915. 32 Cr.I.J. 1276 (1278), 131 I.C. 9S6, 31 ML.W. 380. 
1931 M.W.N. 857, A.l.R. 1931 Mad. 775, Ind. Rul 1931 Mad. 874, 1931 CrC. 1031. 

A reference sJ^ould not be made where tlie disagteement between the Judge and 
the jury is merely on a technical point of law. Thus, where the Judge considered the 
oflence to be one under sec. 366, I. P. C., but left to the jury to decide whether the 
offence fell under see. 363, or sec 366, 1. I*. C., and the jury found tlut the offence 
was under sec. 363, 1. P. C., held llial there was only a technical difference between the 
two sections, and the Judge should, in view of his own summing up, have accepted the 
verdict of the jury', and should not have made a reference to the High Court — Ah' Ra:a, 
84 I.C. 454, A I.R. 1925 Oudh 311. 28 OC. 69. 26 Cr.LJ. 310. Where the jury returned 
a verdict of guilty under see. 326, 1. P. C, but the Judge Oioughi that tlie accused 
committed an offence under see. 30f, Part I. I. P. C., the question whether the accused 
ought to be con\ icted under see. 32G or sec. 30i. I. P. C , is in the nature of an academic 
one, and hardly worth a reference under sec. 307, Cr. P. C, inasmuch as the Court has 
power under see. 326, 1. P. C, to impose a sentence of transportation for life or ngorous 
imprisonment for ten yati— Mahomed Adam Chohan, A.l.R. 1937 Bom. 60 (61), 
38 BomLR. 1186, 167 I.C 43. 38 CrLJ. 327. 9 R B. 274 A Sessions Judge wrote in 
his Judgment ; "There is room for no doubt as to whether the accused is really guilty. 
Not agreeing with but accepting (he unanimous verdict of the jury, I con\nct the 
accused." Held that this method of expression was improper. If the Judge really 
disagrees with the verdict, i e., has a settled and considered opinion that the crime haj 
not been proved against the accused, it seems to be dear that it is necessary’ for the 
ends of justice to refer the case, and be ought to refer the case. If he does not think 
this necessary, his "disagreement” cannot be a reality at all, and the less his inconclusive 
state of mind is exposed, the better — Ebeahim Malta, 56 Cal. 473, 33 C.WJ'I. 371 (373), 
30 Cr.LJ. 1036, 119 I.C. 290, A.IR. 1929 Cal. 415, Ind. Rul 1929 Cal. 770. See this 
case cited under see. 306. 

A reference can be made to the High Court only on the ground of disagreement 
between the Judge and the jury and on no ether grounds. t\Tiere the jury returned a 
verdict of not guilty, the mere fact that in a similar case upon similar evidence the High 
Court had convicted some other persons, is no ground for referring the case to the High 
Court — Itaya Doddappa, 6 BomL.R. 599, 1 Cr.LJ. 743. A disagreement within the 
meaning of this section is one of the conditions precedent to a reference. It is very 
much doubtful whether a Judge is justified in referring a case to the High Court where 
hjs quarrel with the jury's verdict is not that the persons who were found guilty should 
in fact have been found not guilty, but that logically the persons who have been found 
not guilty should have been found guilty as well— ilfa/^/i<iM Lai, 34 Cr.L J. 965 (967), 
145 I C 365, A.I R 1933 Cal 472. 37 C.WJ^. 591, 1933 Cr.C 752. 


In order to determine whether a Judge would refer a case to the High Court under 
this section he can refer to the Police diancs after the verdict of the jury’, under the 
- nn°r*T°"T Mohan. 32 aW.N. 945 (947), 56 Cal. 150. 

- 30 Cr.LJ. 435, 115 I C, 258. A.IR 1929 CaL 57. Ind. Rul. 1929 Cal 338. 
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935. “Necessary for the ends of justice”; — A case should not be referred 
to the High Court unless the Judge disagrees so completely with the jury that he 
considers it necessary for the ends of justice to submit the case Where such complete 
dissent is not recorded the \erdict of the ]ury must stand— Ro^wrfdm, Ind. Rul 1932 
Pat 2S9, 11 Pat 669, 13 PL.T. 918, 1932 CrC. 643 (644), 139 I C. 885, A I R 1932 Pat. 
246, 33 CrLJ 877; Bliattam Pandujt, 2 Bom 525s Devji Govindit, 20*Bom 215 (218); 
7rja Doddap^a. 6 BomLR 599. 1 CrLJ. 743. This seems {o indicate that some- 
thing more must be in the Judge’s mind than a mere disagreement with the jury 
or a mere feeling that he would himself ha\'e come to a different conclusion. That is, 
he must be of opinion that tlie verdict was one which reasonable men could not have 
arrived at on the endence before them — Veerappa, 51 Mad 956, 30 Cr.LJ. 317 
(321), 114 IC. 353, 28 MLW. 575, 55 MLJ. 591, AIR. 1928 Mad. 1186, 1929 
185, Ind. RuL 1929 Mad. 273 (F.B.). The necessity of submitting a case 
for the ends of justice depends upon the gravity of the offence and its prei’aJence 
and other considerations of a similar nature — Panehanan Sarkar, 37 C.W.N. 341 
(343). 34 CrLJ. 608, 143 I.C 600. AIR. 1933 Cal. 404, 1933 CrC. 582. Ind. 
Rul 1933 CaL 448. This section leaves the referring of a case to the High Court 
entirely to the discretion of the Judge, for it is only where he disagrees with the 
\erdjct of the juiy so completely that he considers it necessary jot the ends of 
justice to submit the case to the High Court, that he should do so. This discretion 
should. howt\er, alwajs be c-xercised when the Judge thinics that the verdict is not 
supported by e\ndence. It is the only way in which the miscarriage of justice by 
a perverse verdict of a jury can be remedied by the High Court— Gururadu. 13 MacL 
343. Saroda Charan. 41 CLJ. 320, 26 CrUJ. 1006. A.I R. 1925 Cal 795, 87 1C. 606. 
UTiere the Judge not only disagrees with the verdict of the jury convicting the accused, 
but on a consideration of all the evidence finds that the prisoner has not been proved to 
have committed the offence, the Judge has no option but to refer the case under sec. 307, 
because the Judge cannot in consonance with the ends of justice convict the prisoner in 
such a att—Barwiek. 13 Lah 573. 1932 CrC 426 ( 429), 33 CrLJ. 220. 33 P.LR 443, 
A I R. 1932 Lah 345, Ind. Rul 1932 Lah. 181. 136 1 C. 5 IVhen the Judge points out 
to the jury the weak links in the prosecution but they do not cons’der them, it is proper 
lor the Judge to refer the case to the High (Tourt, because such a reference is realJy 
necessary for the ends of justice — Abdul Rakaman, 9 C L J. 432, 10 Cr L J 57. 

^Tisn the disagreement between the Judge and the jury is such a complete dissent 
that the Judge is obviously unable to do justice to the accused by accepting the verdict, 
there is no option left to him but to refer the case to the High Court, for it is clearly 
necessarj' for the ends of justice to do so — Saroda Charan, supra; Barwick, supra. The 
mere fact that the Sess.ons Judge does not agree with the unanimous verdict of the jury 
docs not make it obligatory on him to make a reference. Section 307 eJearfy gives him 
a discretwn in the matter, and it is only when he is clearly of opinion that it is necessary 
for the ends of justice to submit the case to the High Court that he shall so submit it. 
If he IS not clearly of that opinion, his failure to submit the case is not a subject for 
interference by the High Court — Eran Khan, 50 Cal 658, 24 CrLJ 838; Bajit Mian, 

6 Pat. 817. 29 CrLJ 81. 108 I.C. 673, AIR. 1928 Pat. 120. 9 P.L.T. 191 If the 
Judge does not agree with the verdict of the jury, but still he considers it as a reasonable 
verdict and accepts it without hesitation, it cannot be said that he has exercised his 
discretion erroneously m not making a reference to the High Court — Ramdas, 117 I.C. 
173.AIR. 1929 Pat 313, 1929 Cr.C 99. 10 PL T. 409, 8 Pat. 344, 30 CrLJ. 721 (722), 
It depends entirely upon the opinion of the Sessions Judge whether he cons'ders it 
necessary for the ends of j'ustice to refer the case to tiie High Court; and his opinion is 
final on that point The High Court cannot direct the Sessions Judge to be of opinion 
that such reference is necessary for the ends of justice, and to refer the case accordingly 
or cannot act as though he has, in fact, submitted the case — Bepin Chandra. 32 C WN. 
673 ( 676), 29 CrLJ. 819, 111 I.C. 323. 47 CLJ. 483. A I R. 1928 Cal 444. lOAI.Cr.R 
501, not following Saroda Charan, infra; RameshnaT Singh v. Emp, 38 CrXJ. 919 
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(921), 170 1 C. 461, 16 Pal. 413, 1937 P.WJ;. 593. 3 B.R. 731, 10 R.r. 123, 13 P.L.T. 
l>07, A.I.U. 1937 Pat 440; Afsat Skatkk v. Emp„ 2S Cr.L J. 1075, 171 I.C. 320. 10 R.C. 
253, 41 C.W.N. 1020, A.I.R. 1937 Cal. 510. IL.R. (1937 ) 2 Cal. 691. But in A/anjia 
V. Emp.. 38 Cf L.J. 465. 167 I.C. 802, 9 R.<\. 578. 1936 A.W.R. 1281, 1937 A.Cr.C. 11. 
1937 AL.J. 43. IL.R. 1937 All. 419. 1937 A.L.R. 250, A.I.R. 1937 All. 195 the 
Allaliabad High Court, in exercise ol pouers under see. S61A. Cr. P. C., set aside the 
coi\v»ctJons of the accused and the sentence pas«cd on them and sent tlic case back to 
the Court of Additional Sessions Judge to re-admil the ca«e to its original number on 
the file, and after hearing the arguments consider whether he would express disagreement 
with the s'crdict or not, and, if so, make a reference under see. 307, Cr. P. C, to the 
High Court or uphold the verdict and consict the accused and pass suitable sentence. 

It 18 no longer the law tliai before making a reference the Judge must be satisfied 
that the verdict vs pen'crse. It vs sufr»acnt tfval he should be clearly of opinion tliat a 
reference is necessary for the ends of justice — Ismail, 23 C.\V.N', 747, 19 Cr.LJ. 830, 
A.IR. 1919 Cal. 530. 46 1C 816; Saroda Chaian, A I.R. 1925 Cal 795. 87 I.C. 606. 
41 C.LJ. 320, 26 Cr.L.J. lOGG; Sakhawat v. Emp. A.I.R. 1937 Nag 50 (52), 38 Cr.LJ. 
330. 167 1C 61. 19 NLJ. 320, 1 L.R 1931 Nag. 277. It is necessary that the trial 
Judge should (or himself appreoatc the evidence and form his own opinion on the case 
so as to see whether it is necessary for the ends of justice (o make a reference against 
the verdict— //«. A.I.R. 1934 Cal. 517 ( 849), 36 Cr.LJ. 358, 1931 Cr.C. 1361, 153 
I.C. 45t. 

Though on the one hand tcfcrencc should rwt be made in every ease in which the 
Judge finds himself in disagreement with the jut>% on the other, the power of reference 
is not confined to those cases only in which in the opinion of the Judge the scrdict of 
the jury is entirely pen'crsc. No hard and last rule ran be laid dowm Tlie Judge 
must apply hvs mmd and decide whether the ends of justice demand a reference. No 
doubt, when a Judge Gnds himself in disagreement with the jury and has to dcadc 
whether a reference stiould be made, there is a heavy responsibility upon him as is the 
responsibility of the Magistrate in a case triable by a Court of Session to decide 
whether the case should or should not be commiUtd. But because the responsibility 
is great, there is no reason why it sliould not be undertaken — Singh w 
Emp., supra. 

All that secs. 30G and 307, Cr. P. C, provide is that the Judge should disagree 
with the verdict of the jur>’, that is to say, if the jury’s verdict is that the accused is 
guilty or not guilty and the Judge is of a contrary opinion, he can refer the case to 
tnc High Court unless he docs not think it necessary to express his disagreement. 
Where a Judge is doubtful and is distinctly of the opinion that the bencht of the doubt 
should be given to the accused, then certainly he is of the opinion that the verdict of 
the jury should be that he is not guilty. If, therefore, the jurj’ returns a verdict of 
guilty, he IS disagreeing with the verdict of the jury even though he may not be certain 
in his own mind of the absolute innocence of the accused and the complete falsity of 
the complaint. Where the Judge takes an erroneous view of these sections and feels 
that he has no power to refer the case to the High Court, the accused are prejudiced — 
Manjia v. Emp., supra. 

It is not the duty of the Judge to refer to the High Court a case where the jury 
have found a man guilty on admissible evidence and evidence which in the eyes of the 
law is sufficient to justify a conviction — Haris Chandra, 34 Cr.L.J. 432, 142 I C. 896 
1932 AL.J. 1089, A.I R. 1933 AH 91, 1933 Cr.C. 120, Ind. Rul. 1933 All. 144. 

936. Submit the case : — Whether tsboU case should be referred :~When the 
Sessions Judge is not prepared to accept the verdict of the jury in its entirety but is 
prepared to accept it as regards some of the accused, it is not intended that the whole 
case is to be referred to the High. Court. WTiete the Judge agrees with the jury in 
respect of a particular accused, the Judge ou^t to convict or acquit him as the case 
may be; and it is only with reference to those accused in respect of whom he declines 
to accept the verdict of the jury that he should make the reference— Satwr AH. 42 Cal. 
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7S9. 19 SS4, 16 CrXJ. 321. This is now expressly made clear by the present 

amendment. 

But where the disagreement between the Judge and the jury is as to some of the 
charges, it is necessary that the whole case (m respect of all the charges) should be 
referred It would be illegal for the Sessions Judge to record a judgment in respert of 
come of the charges m accordance with the \*erdict which he accepts, and to refer the 
case in respect of the other charges on which he disagrees with the verdict. See sub-sec. 
(2). IMien the accused was tried on set’eral charges, and the Sessions Judge accepted 
the verdict of the jur>’ and pronounced judgment as to some of the charges and disagreed 
as to the other charges, and referred the case to the High Court only as to these latter 
charges, it was held that the reference was illegal, as by this limited form of reference 
the High Court was precluded from considering the entire evidence on the record, and 
that the Sessions Judge should have referred the whole case leaving it to the High Court 
to consider the whole of the ctidence that was plac«l before the jury — Ananda Charan, 
21 CW-N’. 435. 39 I C. 695, 18 CrLJ. 551} Naical Bhari, 52 All. 881, 32 CrL.J. 81, 
128 I.C 2. A I.R. 1930 All. 489, 1930 A LJ. 1168, Ind. RuL 1931 All. 2, 1930 CrQ 733; 
Hazori La], 11 PaL 395, 1932 Cr.C 273 (274). A.I.R. 1932 Pat, 156, 13 P.L.T. 93, 
137 I.C. 190, 33 Cr.LJ 505, Ind. Rut 1932 Pat. 148; Ramianam, 36 Cr.LJ. ^6, 
155 I C 866, 16 PL.T. 348, A.I.R. 1935 Pat. 357, 14 Pat. 717; Bishnu Chandra. 37 
C.W.N. 1180 (1182), 34 Cr.LJ. 918, 145 I.C. 236. A.I R. 1933 Cal.-665, 1933 Cr.C. 1104. 


Ricording the grounds oj his opinion : — ^Thc letter of reference should ordinarily 
state the case and the verdict of the jur>' and concisely the ground upon which the Judge 
differs from that verdict and considers it necessary in the interests of justice to submit 
the case. A mere cnliasm of the evidence, and a statement by the Judge that the 
accused should ha\e been given the benefit of doubt, and that he disagrees with the 
verdict of the iur>' because their appreciation of the evidence does not seem to 
be proper, is not sufficient. These are liardly grounds of reference— /ogi Kar, 67 
Cal 1183, 1931 Cr.C. 47 (48), A.IJl, 1931 Cal. 15, 129 I.C. 798, 32 CrLJ, 4S2. 
lo refemng the case under this section, the Sessions Judge should state what material 
portions of the evidence he believes to be true, and his reasons for arriving at his 
conclusions so as to enable the High Court to appreciate them and to give due 
weight to them— Punh. 3 P.L.T. 413. 23 CrLJ. 421, AIR. 1922 Pat. 348; 
D) amanaik, 6 Bom L R. 519. Where the Judge merely said that the verdict was against 
the weight of evidence, and expressed no other opinion in his reference, it was held that 
he ought to have set out on what portions of the evidence or on what facts the accused 
should have been convicted— BAi/t Noth, 7 C.\VJ4. 345 (347). So also, where the 
Sessions Judge merely stated in his reference that the wrdict of the jury was erroneous 
and inconsistent and could not be accepted and that if the evidence had been believed 
all the accused should have been found guilty, held that the reference was not a proper 
reference, as it did not state the grounds of his ojrinion. The reference should be so 
complete and self-contained that it ought not to be necessary to refer to the order sheet 
— TartbuUa, 25 CW.N. 682, 23 Cr.LJ. 244, -The order of reference under sec. 307 must 
be in the nature of a judgment giving a proper summary of the evidence and the reasons 
for the opinion of the Judge. In making the reference he should in effect show the 
reasons for his opinion in as clear a manner as he would have done if the case had not 
been a jury case and he had to wnte a judgment— Sfteo Din, 50 AIL 540, 29 CrXJ. 342, 
108 I a 159, 9 A I Cr.R. 146, A,I.R. 1928 Ail 622. 26 A .LJ. 29G. He should state 
with some fulness his view of the evidence and the credibility of the more important 
witnesses, because the High Court has to attach more or less weight to the opinion of 
the Judge who saw and heard the witnesses— CAander Krishna, 10 BoulL R. 173. 


Reficettons on jurors : — ^The rcfertaice of the Sessions Judge should not contain any 
extra-judicial observations, e g., any reflections on the conduct of the jurors which are 
not supported by any material on the record. "ITie 'opinion’ of the ^ssions Judge is 
his opinion on the merits of the case and does not include his speculations as to the 
conduct of jurors Such an imputation is not fair to the jurors — P iV—ittiJij . 51 Cal 
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(921), 170 IC 461, 16 Pat. 413, 1937 P.W.N. 596, 3 B.R. 734, 10 RP. 128, 18 P,L.T. 
607, A I.R. 1937 Pat 440; Afsar Shaikh v. Emp, 38 Cr.L.J. 1075, 171 I.C. 320, 10 RC 
253, 41 C.W.N. 1020, A.I.R. 1937 Cd. 540, ILJ?. (1937 ) 2 Cal. 694. But in Manjia 
V. Etnp, 38 Cr.L J. 465, 167 I.C. 802, 9 R.A. 578, 1936 A.W.R. 1284, 1937 A.Cr.C. 11, 
1937 A.LJ. 43, ILR. 1937 All. 419, 1937 AL.R. 250, A.I R. 1937 All. 195 the 
Allahabad High Court, in exercise of powers under sec. 561A, Cr. P. C , set aside the 
convictions of the accused and the sentences passed on them and sent the case back to 
the Court of Additional Sessions Judge to re-admit the case to its original number on 
the file, and after hearing the arguments consider tthether he would express disagreement 
with the verdict or not, and, if so, make a reference under sec. 307, Cr. P. C., to the 
High Court or uphold the verdict and convict the accused and pass suitable sentence. 

It is no longer the law that before moWng a reference the Judge must be satisfied 
that the verdict is perverse. It is sufficient that he should be clearly of opinion that a 
reference is necessary for the ends of justice — Ismail, 23 C.W N. 747, 19 Cr.L.J. 830, 
A.I.R. 1919 Cat. 536, 46 I.C 846; Sorodo Chararx. A I.R. 1925 Cal. 795, 87 I.C. 606, 
41 C.L.J. 320, 26 CrUJ. 1066; Sakkawal v. Emp.. A.I.R. 1937 Nag. 50 (52), 38 Crl-J. 
330, 167 I.C. 61, 19 NLJ. 320, I.LR. 1931 Nag. 277. It is necessary that the trial 
judge should for himself appreciate the evidence and form his oivn opinion on the case 
so as to see whether it is necessary for the ends of iustice to make a reference against 
the verdict— Ru, A.I.R. 1934 CaL 847 (849), 36 Cr.LJ. 358, 1934 Cr.C, 1364, 153 
I C 454. 

Though on the one hand reference should not be made in every case in which the 
Judge finds himself in disagreement with the jury, on the other, the power of reference 
is not confined to those cases only in which in the opinion of the Judge the verdict of 
the jury is enliiely perverse. No hard and fast rule can be laid down. The Judge 
must apply his mind and decide whether the ends of justice demand a reference. No 
doubt, when a Judge finds himself in disagreement with the jury and has to decide 
whether a reference should be made, there is a heavy responsibility upon him as is the 
responsibility of the Magistrate in a case triable by a Court of Ses^on to decide 
whether the case should or should not be committed. But because the responsibility 
is great, there is no reason why it should not be undertaken— Raiiies^K'ar Stnih v. 
Emp., supra. 

All that secs. 306 and 307, Cr. P. C, provide is that the Judge should disagree 
With the verdict of the jury, that is to say, if the jury’s verdict is that the accused is 
guilty or not guilty and the Judge is of a contrary opinion, he can refer the case to 
tne High Court unless he docs not think it necessary to express his disagreement. 
Where a Judge is doubtful and is distinctly of the opinion that the benefit of the doubt 
should be given to the accused, then certainly he is of the ojMnion that the verdict of 
the jury should be that he is not guilty. If, therefore, the Jury returns a verdict of 
guilty, he is disagreeing with the verdict of the jury even though he may not be certain 
in his own mind of the absolute innocence of the accused and the complete falsity of 
the complaint. Where the Judge takes an crrrwicous view of these sections and feels 
that he has no power to refer the case to the High Court, the accused are prejudiced — 
Manjia v. Emp, supra. 

It is not the duty of the Judge to refer to the High Court a case where the jury 
have found a man guilty on admissible evidence and evidence which in the eyes of the 
law is sufficient to justify a conviction — Haris Chandra, 34 Cr.LJ. 432, 142 I.C 896 
1932 A LJ. 1089, A.I.R. 1933 AH. 94, 1933 CrC. 120, Ind. Rul. 1933 AH. 144. 

936. Submit the case: — Whether whole case should be referred ; — When the 
Sessions Judge is not prepared to accept the verdict of the jury in its entirety but is 
prepared to accept it as regards some of the accused, it is not intended that the ivhole 
case is to be referred to the Hi^ Court. WTiere the Judge agrees with the jury in 
respect of a particular accused, the Judge ought to convict or acquit him as the case 
may be; and it is only with reference to those accused in respect of whom he declines 
to accept the verdict of the jury that he should make the reference— Babur Alt 42 Cal. 
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7S9, 19 584, 16 Cr.L.J. 321. This is now expressly made clear by the present 

amendment. 

But where the disagreement between the Judge and the jury is as to some of the 
ffccrgfs, it IS necessar>‘ that the whole case (in respect of all the charges) should be 
referred. It would be illegal for the Sessions Judge to record a judgment in respect of 
some of the charges in accordance with the verdict which he accepts, and to refer the 
case in respea of the other charges on which he disagrees with the verdict. See sub-sec. 
(2). \\'hen the accused was tried on several charges, and the Sessions Judge accepted 
the verdict of the jur^’ and pronounced judgment as to some of the diarges and disagreed 
as to the other diarges, and referred the case to the High Court only as to these latter 
charges, it vvas held that the reference was illegal, as by this limited form of reference 
tbs High Court was preduded from considenng the attire evidence on the record, and 
that the Sessions Judge should have referred the whole case leaving it to the High Court 
to conader the whole of the evidence that was placed before the jurj*— /iHanda Cfiaratt, 
21 C.\\'_\. 435, 39 I.C 695. 18 Cr.LJ. 551? A’auel Sheri, 52 All. 8S1, 32 Cr.LJ. 81, 
128 I C. 2. A.I.R. 1930 All. 489, 1930 A LJ. 1168, Ind. RuL 1931 All. 2. 1930 Cr.C. 733; 
Harari Lai, 11 PaL 395, 1932 Cr.C 273 (274), A.I.R. 1932 Pat. 156, 13 P.LT. 93, 
137 I C. 190. 33 Cr.UJ. 505. Ind. Rul. 1932 Pat. 148; Ramjanam, 36 Cr.L.J. 856, 
155 LC. 866. 16 P.L.T. 348, A.I.R. 1935 Pat. 357, 14 Pat. 717; Bishnu Chandra, 37 
CWA'. IISO (1182), 34 Cr.LJ. 918, 145 I.C. 236, A.I.R. 1933 Cal.-665, 1933 Cr.C. 1101. 

Recording the frowndj o/ hii opinion : — The letter of reference should ordinarily 
state the case and the verdict of the jur>* and condsely the ground upon which the Judge 
ddicrs from that verdict and considers it necessary in the interests of justice to submit 
the case. A mere criUosm of the evidence, and a statement by the Judge that the 
accused should have been given the benefit of doubt, and that he disagrees with the 
verdict of the jury* because their appredation of the evidence does not seem to 
be proper, is not sufficient. These are liardly grounds of reference — Jogi Kor, 57 
CaL 1183, 1831 Cr.C 47 (48), AI.R. 1931 Cal. IS, 129 I.C 798, 32 Cr.LJ. 452, 
In referring the case under this section, the Sessions Judge should state what material 
portions of the evidence he believes to be true, and his reasons for arriving at his 
condusions so as to enable the High Court to appreciate them and to give due 
weight to them— Pun;/, 3 P.L.T. 413. 23 CrL.J. 421, A.IR. 1922 Pat. 348; 
Dyamanaik, 6 BonuL R. 519 INTierc the Judge merely said that the verdict was against 
the weight of evidence, and expressed no other opinion in his reference, it was held that 
he ought to have set out on what portions of the evidence or on what facts the accused 
should have been convicted — Shut Nath, 7 C.WJN. 345 (347). So also, where the 
Sessions Judge merely stated in his reference that the verdict of the jury was erroneous 
and inconsistent and could not be accepted and that if the evidence had been believed 
all the accused should have been found guilty, held that the reference was not a proper 
reference, as it did not state the grounds of his opinion. The reference should be so 
complete and self-contained that it ought not to be necessary to refer to the order sheet 
— TaitbuUa, 25 C.W.N. 682, 23 CrLJ. 244. .The order of reference under sec. 307 must 
be in the nature of a judgment giving a proper summary of the evidence and the reasons 
for the opinion of the Judge. In making the reference he should in effect show the 
reasons for his opinion in as clear a maimer as he would have done il the case had not 
been a jury case and he had to write a judgment— SAeo Din, 50 All 540, 29 Cr.L.J. 342, 
lOS I C. 159, 9 A.I.Cr.R. 146. A I.R 1928 AH 622, 26 A..LJ. 286 He should state 
with some fulness his view of the evidence and the credibility of the more important 
witnesses, because the High Court has to attach more or less weight to the opinion of 
the Judge who saw and heard the witnesses — Chander Krishna, 10 Bom-L R. 173. 

Rc/lcctions on jurors : — ^The reference of the Sessions Judge should not contain any 
extra-judicial observations, e.g , any reflections on the conduct of the jurors which are 
not supported by any material on the record. The 'opinion’ of the Sessions Judge is 
his opinion on the merits of the case and does not include his speculations as to the 
conduct of jurors. Such an imputation is not fair to the jurors — Dhananjoy, 51 CaL 
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347 (350, 351). 38 CLJ. 384; ^famfTu. 51 Cal. 418 (430), 38 CLJ. 397. It would 
be most unfortunate i{ persons ol responsibility called upon to dischaise the respon- 
sible duty of jurors were exposed to the risk of asperations upon their conduct. If 
the Judge disagrees with the verdict of the jury, it is open to him to do so and to 
refer the case to the High Court, but this does not require that he should make 
reflections upon the conduct of the jurors which are not supported by evidence on 
the record. Such an imputation Is unfair to the jurors, unfair to the Judge himself, 
unfair to the accused and unfair to the High Court also — Mamfru, 51 Cal. 418 (429, 
431), 38 C.L.J. 397. 

Recording evidence : — The Judge should state in his reference the evidence for the 
prosecution and for the defence, the facts whtdi in his opinion are proved upon the 
evidence recorded m the case, and the conclusions to which' these facts led him— Irya, 
6 Bom L R 599. 1 Cr.LJ. 743. 

‘Stating the oSence' : — In case of an acquittal by the jury the Sessions Judge should 
state in his reference what offence the accused has in his opinion committed, and on 
what grounds he differs from the jury — Ckander Krishna, 10 BomLR. 173; Sahal Roy, 
2 Cal 623; Taitbulla, 25 CW.N. 6^, 23 Cr.LJ. 244. But a reference will not be 
rejected because of omission to state the offence, if the Judge's opinion as to the offence 
committed appears sufficiently from the body of the letter of reference — Panchanan 
Sarkar, 37 CWN. 341 (344), 1933 CrC. 582, A.I.R. 1933 Cal 404, 34 CrLj. 608, 
143 I C. 600, Ind Rul. 1933 Cal 448. 

937. ‘‘Opinion of the jury”: — ^The 'opinion of the jury’ in sub-section (3) 
means nothing more than the verditt of the jury; it does not mean the reasons on which 
the verdict is founded — Annada, 36 Cal. 629} Tarapada, 18 C.W.N, 615; Dhananjoy, 
51 Cal. 347 (352), 38 C.LJ 384; AU Hyder. 4 P.L.T. 425. 26 Cr.L.J. 856 (859), 
86 LC 712, A.I.R. 1923 Pat. 474; Ramjog, 7 Pat. $5, 109 I.C. 114, AIR. 1928 Pat. 
203, 9 P.LT. 567, 29 CrLJ. 466 (468), Punit. 3 PL.T. 413, 23 CrL.J. 421, A I.R. 
1922 Pat 348; Chellan, 29 Mad. 91. But the word ‘opinions’ in sec. 307 (3), Cr P. C., 
IS wider than the word 'verdia* in sec. 423 ( 2), Cr P. C., and it includes rot only 
the final decision of the majority Uhe sense in which it is used in sec. 423 ( 2)} but 
also the opinions of flie minority, and where reasons are disclosed, the reasons given 
whether by an individual juryman, or by a part ol the jury, or by the whole— 
Dauatraya Sadashiv v. Emp, A.I R. 1940 Nag. 17 (36). 41 CrL.J 289. 186 I C. 402. 
What the Judge has to record in his reference is the conclusion (le., verdict) of the 
jury and not the reasons on which that conclusion is based. And the circumstance 
that no such reason has been ascertained does not warrant the High Court to decline 
to go into the evidence and arrive at its own judgment as to the guilt or innocence 
of the accused — Chellan, 29 Mad. 91. But the Judge should do well to take the 
reasons of the jury for the view taken by them, and to record the reasons, espeaally 
where there is some inconsistency in their verdict — Annada Charan Thakur, 36 Cal. 
629. 13 C.W.N. 757, 9 C.LJ 638, 10 C.LJ. 32, 2 I.C. 497; Bhalotan, 6 P.L.J. 264, 
22 Cr.LJ. 11. Even where the jury are unanimous in their verdict, the Judge should 
a^ for specific findings on the particular facts on which he himself relies. This would 
enable the High Court to understand the particular grounds on which the jury proceeded, 
and it will then only be necessary to consider the propriety of those grounds — 
Pamanna, 2 Weir 388 (389); Kankaya, 22 NL.R 42. 27 Cr.L.J. 773. A.IR. 1926 
Nag. 308. 95 I.C 309; Baltiam. 34 CrlJ 411. 142 I.C 785, 15 NLJ. 116, Ind. Rul. 
1933 Nag 145 IVherc in a tnal by jury the case depends entirely on circumstantial 
evidence, and the jurors are divided in opmion, the Judge should, if he intends to make 
a reference to the High Court, ascertain from the jurors the reasons for their opinion— 
Zohra. 1 P.L.T. 657, 55 IC. 294; Punit, 3 P.L.T. 413, 23 CrLJ 421 AIR 19‘’2 
Pat. 348. 

Wliere the jury found the accused not guilty, and on being asked by the Judge to 
give reasons for their verdict they said that they gave the benefit of doubt and could 
give no other reasons; held that by reason of the fact that the jury were unable to give 



reasons, jt could not be said that the jury had no adequate reasons for returning a 
verdict of not guilty or that the verdict was wrong: even trained intellects often find 
it dJhailt to (onnulale and put before the Court the reasons for an opinion which they 
hold or which they wish to propound. The High Court refused to interfere — Nislii 
Kama. 41 CLJ. 35. 26 Cr.LJ. 605, 85 1 C 453, A I R. 1925 Cal. 525. 

The High Court is not bound to put the opinion of the jury on a higher plane than 
the opin-on of the Judge. Both should be given due weight and as a general rule the 
opinion of tlie Ses^ons Judge, who has weighed and appreciated the evidence and has 
given reasons lor his opinion, should carry more weight than the opinion of the jury, 
who are lajmen unaccustomed to weigh and appredate the evidence and who give no 
reasons for their opinion — Ram Chandra, Cal. 879, 111 I C. 327, AIR. 1928 Cal 732, 
10 A.ICr.R. 456, 29 CrLJ. 823 (825) j Ramcharan, 81 I C. 305, 11 OL.J. 210, 
A.I.R. 1924 Oudh 314, 27 O.C. 29. 25 Cr.LJ. 785: Tukaram, 30 CrLJ. 310 (Nag.). 
The High Court is to consider the whole of the evidence and to give due weight 
to the opinion of the Judge and also to the opinion of the j'urj' — Suar Gala, 36 
CrLJ. 262, 152 IC 1021, AIR. 1931 Pat. 533, 1934 CrC. 1189. But where 
the verd-rt depends entirely upon the question whether the witnesses are to be 
believed or not, weight should ordinarily be attached to the verdict of the jury 
whose function it is to decide such questions of facts, espccally when there is 
no reason for supposing that the \crdjct is pcr\erse — SilaJu, 34 Cr.L.J, 731, 144 
I.C. 2{6. 14 P.L.T. 217, Al.R. 1933 PaL 273, Ind. Rul. 1933 Pat. 227, 1933 
O.C. 755: Bkagiral, 36 Cr.LJ. 1502. 158 IC. 1131, Al.R. 1935 Pat. 433, 16 P.L.T. 
603. 1933 CrC. IKMj fl/Aojlc. 37 Cf.L.J. 26. 158 IC. 1090, 1935 Cr.a 325, AIR, 
1933 Bom. 165, 37 Bom.L.R. 109. If persons are put on their trial before juries, 
on questions of fact the decisions of the jury should always be accepted, unless 
it is possible to demonstrate that the acquittals have been arrived at pert’ersely 
— S/ieroli, 63 CLJ. 140. It cannot be said that simply because there is no reason 
to be found in the record for disbelieving the esndence of certain witnesses the jury’s 
^’e^dlct must be regarded as pers-erse or imreasonable. The jury are entitled to form 
and express their own opinion as regards the reliability of witnesses, and one cannot 
exclude the possibility that they may form an adverse opinion on account of the 
demeanour of the witnesses or some other cause which does not find any mention in 
the record. The mere fact that the opinion is one with which the trial Judge does 
rot agree, does not make the Jury’s opinion a perverse or unreasonable one — Boya 
Lingadu. 41 CrLJ, 581, 188 IC. 381, A.IR. 1910 Mad 509, 1940 MW.N. 239, 51 

M.L.W. 321, (ISIO) 1 M.LJ. 428, AIR, 1940 Mad. 509, 1940 M.Cr.C 79. 

. 938. When High Court will or will not interfere: — ^The High Court 
is generally reluctant to interfere witli the unanimous verdict of the jury unless it is 

manifestly wrong and unless it is necessary to do so in the interests of justice /ogt Kar, 

57 Cal. 1183, 1931 Cr.C. 47 (48). tVhere the Unanimous verdict of the jury is 

absolutely against the weight of endcnce on the record and is manifestly perverse, 

it cannot be sustained— Rahim. 35 Cr.L.J. 1130 (1131), 150 I C 845, 11 O.WN. 
9C6. 1934 CrC. 1324, AI.R. 1934 Oudh 399. The High Court will exercise its 
discretionary powers >vith great caution and care. The mere fact that upon a considera- 
tion of all the evidence before the Sesrions Court, the High Court would have arrived 
at a conclusion difTerent from that arrived at by the jury, would not justify the High 
Court in interfering with their unanimous verdict — Chlrkua, 2 A.LJ. 475, 2 Cr.LJ. 357; 
Krilya Copal. 38 CLJ. 1, 24 CrLJ. 897j Paitna Lai, A1.R 1924 All 411, 81 I C 
86 I.C. 712, AIR. 1923 Pat. 474, 26 CriJ. S56; Syed Zahh, 7 PX.T. 367, 27 
Cr.LJ. 1011, 97 I.C. 17, A.IR. 1926 Pat 566 The High Court upon a reference 

under this section is reluctant to interfere rvilh the unanimous verdict of a jurj'; 

and if that verdict is honest and not unreasonable and can upon tlie evidence be 
supported, the High Court will accept the verdict even though it may not wholly 

agree therewith— Pramal/ianal/i. 30 CLJ. 503. 21 Cr.L.J. 256, 55 I C. 282; Ilaia 

Ifohan. A.I R. 1927 Cal. 848, 105 I C 231. 28 Cr.L.J. 903, 54 Cal. 708, 28 Cr.LJ. 903s 
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Fremananda. 52 Cal. 9S7, 29 C.W.N. 738, A.IR, 1925 Cal 876, 88 I.C. 1000, 26 
Cr.LJ. 1256, 42 C.LJ. 247; Panna Lai. 46 AIL 265 (268); Chiranji Lai. 5 Luck. 720, 
A.IR. 1930 Oudh 334, 1930 Cr.C. 524, 124 IC. 661, 7 O.W.N. 376, 31 Cr.L.J. 719; 
Asghar Husain. 35 Cr.LJ. 33. 146 I.C 303, 10 O.W.N. 883. Where the case is 
undoubtedly not free from difficulties, and a great deal could be said on both sides, 
but it cannot be said that the jury’s view was a bad view or an impossible view, the 
Court is not justified in reversing their verdict — Chupai, 35 Cr.L.J. 285, 147 I C. 53, 
10 OW.N. 971. In a reference it is not sufficient to show that another jury might 
have formed a different opinion. Whal the prosecution should show is that no reasonable 
body of men would have returned the verdict complained of — Syed Zahir. 7 PL.T. 
367, 27 Cr.L.J. 1041, 97 I C. 17, A.I.R. 1926 Pat. 566; Khudliay, 48 CL.J. 541, 
30 Cr.L J. 125. The verdict of a jury mote weight than the' opinion of assessors, 

and should not be set aside unless no sensible man could have arrived at that 
verdict particularly in the case ol a verdict of acquittal — Vidyasagar, A.I.R. 1928 
Pat. 497, 112 IC. 363, 9 P.L.T. 683, 8 Pat. 74, 29 CrLJ. 1035 (1039). The jurors 
are entitled to their own view of the case, and the rule of law is not to disturb 
their verdict unless it be for special reasons and under special circumstances — Bajit 
Mian, 6 Pat. 817, A.I.R. 1928 Pat 120, 106 1C. 673, 9 P.L.T. 191, 29 Cr.Lj. 81 
(83). Human opinion honestly held may differ on all questions But the test to 
be applied to the honesty of such opinion is whether any reasonable man on the 
materials before him can hold it. The test, therefore, to be applied in estimating the 
weight of the verdict of the jury is whether the opinion is such as could on the 
particular facts and evidence of the case have been held by reasonable men, however 
much the Judge may differ from that view— Hara Mohan, 54 Cal. 708, 28 Cr.L.J. 
903; Gulam Kader. 28 C.WJ4. 876, 82 I C 356. A I.R 1924 Cal. 956. 25 Cr.LJ. 1284; 
Nritya Copal, 38 CLJ, 1, 24 Cr.LJ 897. The jury is clearly made primarily the 
tribunal to find the facts, and when they have found them in one direction or other, 
it is not for the High Court to interfere unless the verdict is unreasonable— VeerepM 
51 Mad 955, 30 Cr.L.J. 317 (321), 114 IC 353, A.IR. 1928 Mad. 1186. 28 MX-W. 
575, 55 ML.J. 591, 1929 M.WN. 485 (F.B ); Venkatochala Coundan, 33 Cr.Lj. 215, 
136 IC. 33, A I.R. 1932 Mad. 21, 1932 CrC 1; Madan Copal, 32 Cr.L.J. 1028, 
133 I C 475, 1931 AXJ. 69S. Ind. Rul. 1931 All 683 The High Court which has not 
the opportunity to see the witnesses must act with great caution on a reference under 
this section, and, therefore, it will not ordinarily interfere with the unanimous verdict 
of the jury, which has been accepted by the Judge with regard to some of the accused — 
Akbar, 51 Cal. 271 (277). If the High Court is to interfere in every case of doubt, or 
in every case in which tiie evidence would have warranted a different verdict, then the 
real trial by jury would be at an end and the verdirt of the jury would have no more 
weight than the opinions of assessors— Shaw Bagdi, 20 W R. 73. 

It is not the practice of the Hi^ Court lo inletfeie with a jury-veidict, if it is in 
any way a reasonable verdict But if the verdict is unreasonable and perverse, the High 
Court has not the slightest he^tation in setting it aside — Muhammad Hadt Husain, 
A.I.R 1928 Oudh 277, 112 IC. 103, 5 O.WN. 281. 3 Luck. 491, 29 Cr.Lj. 983 (985). 
The High Court will not exercise its vast discretionary powers vested under this section 
in setting aside -the unanimous verdict of a jury, unless it is perverse or patently 
tcTong or may have been induced by an error of the Judge — Dhunum, 9 Cal. 53; 
Panna Ld, 45 AIL 265 ( 287), 22 AXJ. 162; McCarthy, 9 All. 420; Mania Dayal, 
10 Bom. 497; Dada, 15 Bom. 452 (461); Dcvji Goi’indjt, 20 Bom. 215 (218); Walker, 
26 BomLR. 610, A.IR. 1921 Bom. 450, 83 IC. 995, 26 Cr.L.J. 211; Nritya Copal, 
33 CX.J. 1; Jacquiet, 11 Cal. 85; Asgar, 22 C.WJM 811; Sagarmal, 28 C\V.N. 947[ 
40 CL.J. 135; //era Mohan, A.I.R. 1927 CaL 848. 105 I C. 231, 28 Cr.L.J. 903, 54 
Cal. 703. In disagreeing with the unanimous verdict of the jury the High Court 
has to consider whether the jurors were entirely unreasonable in the conclusion arrived 
at by them or whether it was impossible for the jurors to say that the guilt of the 
accused had been proved The Hi^ Court does not e.xercise the power vested under 
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this section in setting aside the \*erciict of the jur>', unless it is pen'ersc or patently 
wrong, and is connneed that in grting effect to the same it would not meet the 
ends of justice — Xibharesh Maiutal Mohar Mandat, 39 Cr.LJ. 479 (480), 174 I.C. 
803. A.I.R. 1933 Cal 295. 66 C.LJ. 351, 10 R,C. 726 A High Court will not interfere 
under this section upon any mere preponderance of evidence, but will only do so when 
It is satisfied beyond reasonable doubt that the verdict of the jurors or the majority 
of the jur>’ is so distinaly against the weight of evidence on the record that it may be 
unhesitatingly described as a perv’erse \erdict or unless it is clearly established that 
the jurors were whollj led astray in their conclusions upon the case. In a reference 
under this section the High Court has to form and act upon its view of what the 
cindence m its opinion proves, but in doing so it will no doubt give due weight to 
the opinion of the Se^ions Judge no less than to the verdict of the jur>’ — Chheda, 
34 CrJ>J. 795 (795). 144 I.C. 582.'l0 O WJJ, 234, AIR. 1933 Oudh 181, 1933 CrC. 
384, 8 Luck. 439, Ind Rul 1933 Oudh 270. The High Court has to give due weight 
to the opinion of the Sessions Judge and to the opinion (verdict) of the jury. The 
measures of the rcbti\e weight to be attached to these two factors cannot be crystallised 
irto an irfle.Tiblc formula The answer must depend upon the circumstances of each 
case. But the trend of judicial opinion has been in fastiur of preference of the 
unanimous verdict of the juri’. It the verdict is not unanimous, the weight to be 
attached to it is necessanly diminished; but if the verdict is unanimous, the High 
Court should not interfere with it unless it is clearly wrong or perverse or unreasonable, 
that IS, the High Court must come to the concluaon, before it interferes, not merely 
that u would ha\e come to a different deosion from that of the jury*, but that no 
reasonable man could have amied at that deosion — Dhananjoy, 38 C.L.J. 384, 25 
CriJ 738, 81 I.C 246. AIR 1924 Cal. 321, 51 Cal 347 (353) ; Jamatdt, 51 Cal. 160 
(165), 28 CWN 536, Kankaya, AIR. 1926 Nag. 308, 95 I.C. 309, 22 NLR 42, 27 
Cr.LJ.733iRam<jd;:mSro/immv.£mp.AIR.1929Nag 36,29 CrL.J 963 (964), 112 
IC 51; Madan Mandat. 41 Cal 662; S'a$hat Sajdar. 56 CLJ. 19, 1932 Cr.a 648 
(650), Ind Rul. 1932 Cal. 439. 33 CrLJ. 593. 138 I.C 278, AIR. 1932 Cal. 656; 
Bai Lali, 34 Bom.LR 896. 33 CrLJ. 745, 139 IC 272, Ind. Rul. 1932 Bom. 490; 
Jhina Soma, A,I R. 1939 Bom. 457 (460), 41 BomLR. 965; Kam DoiS, 137 IC. 
346, Ind Rul 1932 Oudh 233, 9 OWN 301. 33 CrLJ. 465; Panna Lai. 46 All. 265 
(267), 22 ALJ 162. 25 CrLJ 931; Nazar Ah. 56 Cal 132, AIR. 1929 Cal. 287, 
116 I.C. 171, 30 CrLJ 584 (583), 32 CWN. 952 There are, no doubt, a number 
of cases in which it has been held that as a matter of practice the High Court will 
not set aside the unanimous verdict of a jury unless it is perverse or patently wrong. 
But the trend of more recent cases is to stress the fact that the discretionary powers 
of the High Court are really untrammelled under sec. 307, Cr. P. C, and that it 

can evercise ali the powers of an Appellate Court and the whole case is open to it 

Datlu Deoman v. Emp., A LR. 1937 Nag 33 (35), 38 CrLJ. 335, 167 IC 241, 9 
R N. 170 The High Court will not interfere on a reference under this section unless 
that Court is of opinion that the verdict of the jury could not be supported by the 
evidence on the record — Gavind Singh. 5 Pat. 573, 98 I.C. 252, AIR. 1926 Pat. 525 
8 PL.T. 133, 27 CrLJ 1308. The High (3ourt will not interfere upon any mere 
preponderance of e\idence, unless it is satisfied beyond reasonable doubt that the 

verdict is so distinctly against the evidence that it may be termed a pen-erse verdict 

Pamanna. 2 Weir 388 ( 389); Asgar, 22 C.WJJ. 811. 20 CrL.J 20; Mofizel. 29 CWN. 
842. 89 I.C. 242, AIR. 1925 CaL 909, 26 CrLJ. 1298; Shanoo, 22 C.WN. 1028 20 
CrL.J. 223; Chheda. 10 OW.N. 234, AIR. 1933 Oudh 181, 144 I.C 582, 34 Cr.LJ. 
795, 8 Luck. 439, 1933 Cr.C. 384 It is not the practice of the High Court to interfere 
in case of acquittal by jury, unless the acquittal stands out as patently bad. If the 
verdict is patently bad and amazingly perverse, in as much as the jury have oi-erlooked 
the overwhelming ei-idence for the piosecuUon and accepted the slight e\-idence adduced 
by the defence, the High Court will interfere— flfalicTa; Behari, A.I.R. 19“^ Oudh 
86. 108 1C 900, 5 O.W.N. 216, 3 Luck. 456, 29 CrXJ. 452 (453); Jukhan. 27 AXJ, 



(1079). Sse aho Monibala Dasii, 41 CWJ^. 610. I( persons are put on their 
trial before juries, on questions of fact the decisions of the jury should always 
be accepted, unless jt is posable to demonstrate that the acquittals have been arrived 
ai perversely, 'fhe Court will be unsympathetic to this type of reference unless it 
is shown unmistakably that the jury failed to do their duty in considering the 
evidence brought before them properly— S/iera/i Badyahar, 38 Cr.L.J. 758, 169 IC 
342, 63 C.L.J. 140. In cases where there has been a verdict of not guilty it is the 
practice of the High Court not to reverse the verdict of a jury unless it is perverse 
or manifestly wrong. On the other hand, where the jury has returned the verdict 
of guilty, the matter stands on a different footing. It is true that the jury are judges 
of fact; it is open to them to believe or to disbelieve witnesses. No doubt the verdict 
of a jury, especially when it is unanimous, should not be lightly displaced But having 
regard to the language of sec 307, Cr. P. C, and having regard to the duty which is 
enjoined upon the High Court and the powers which are conferred upon it thereunder, 
it cannot be said that, so long as the verdirt is not perverse or palpably erroneous, the 
High Court must act against its own judgment and in the teeth, as it were, of its 
own appreciation of the evidence must convict a person in respect to whose guilt it 
entertains grave doubts It is unreasonable to suppose that after being enjoined with 
fhe duty of "considering the entire evidence and giving due weight to the opinions 
of the Sessions Judge and the jury” the High Court should be thus fettered to the 
prejudice of the accused It is the clear duty of the High Court in the interests of 
justice to reverse the verdict of a jury when it considers that the prosecution has 
failed to establish the charge and that the verdict of the jury is not sustainable upon 
the evidence— Bawjf. 39 Cr.L.J. 559 (561), 1938 A.L.J. 282, I.L.R. 1938 AU. 483. 
175 IC. 130, 1938 A.W.R. (H.C.) 217, 1938 A.CrC. 20. 10 R.A. 645, 1938 ALR, 
381, A.I.R. 1938 All. 227. Section 307 (3), Cr. P. C., imposes upon the High Court 
in the clearest terms the duty of considering the entire evidence and of giving due 
weight to opinions of both the Judge and the jury— Afa/a Khan, 66 C.L.J. 500 (510). 
The High Court has undoubted jurisdiction to disregard the verdict of the jury and 
to convict the accused if it is of opinion that the verdict of the jury was perverse 
Sri Kishan, A.I.R. 1935 All. 970, 1935 A.LJ. 1019, 37 Cr.LJ. 135. 159 I.C. 621, 
1935 Cr.C. 1193. On a reference to the High Court to set aside a unanimous verdict 
of conviction, the High Court will interfere where the prosecution has not adequately 
proved its case and where the facts arc suspicious, and will give the benefit of doubt to 
the accused— yal’u&. 30 C.W.N. 859, 98 I C 413, A I R. 1926 Cal. 1034, 27 Cr.L J. 1341. 
In dealing with a unanimous verdict of acquittal, the High Court will have to 
consider whether the jury wrere entirely unreasonable in giving the benefit of doubt 
to the accused, and whether it was impossible for the jury to arrive at any other 
reasonable conclusion than that the guilt of the accused had not been brought home 
to them— Cofam Kadtr, 28 C.W.N. 876, 82 I.C. 356, AI.R 1924 Cal. 956, 25 Cr.L.J. 
1284 In references under this section where acquittals are concerned, there is a much 
greater onus upon the Sessions Judge to convince an appellate Court with extreme 
particularity than there is when he makes a reference with regard to a conviction. 
The Judge has absolutely no right to put up to the High Court a report which is 
intended to substitute his judgment on a pure question of fact, rather than the judgment 
and opinion of the jury, who was ritting with him — Coslha Sardar, 37 Cr.L.J. 1149, 
165 I C. 438, A I R. 1936 Cal. 407, 1936 Cr.C. 670, 9 R.C 400. 

In Banvkk. 13 Lah. 573, 1932 CrC. 426 (430), Ind. Ru). 1932 Lah. 181, 136 I.C. 
5. 33 CrL.J. 220. 33 P.LR. 443. A.IR. 1932 Lah. 345, the Lahore High Court holds 
that the High Court cannot refuse to hiteriere merely because it is not diown that the 
verdict was perverse or wrong or unreasonable. The same view’ was taken in the earlier 
Calcutta dec’S’Ons of LyaU, 29 Cal 128, and Annada Charan Thakur, 36 Cal 629. The 
Patna High Court also takes the same view in Rafi Mian, 11 Pat 669, 1932 Cr.C. 643 
(644). 33 CrL.J. 877, AI.R. 1932 PaU 246, 13 P.L.T. 418, 139 I.C. 885, Ind. Bui. 
1932 Pat 269. 
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939. Power of High Court: — Section 307, Cr P C, makes no distinction 
bctvreen cases of acquittal and conviction But in dealing with the weight and volume 
of evidence the two cases differ, because of the presumption of innocence. Where a jury 
have convicted the High Court has to sec not merely that there is evidence of g-jilt, 
hut that the evidence is strong enough to preclude any reasonable doubt in the minds of 
the juT^’ as to the guilt of the accused — Dagadu, 34 Cr.L.J 660, 143 I.C. 495, 35 
Bom.LR. 193, A.I R. 1933 Bom. 144. 1933 CrC. 331, Ind. Rul 1933 Bom. 276 In 
case of a reference under this section the High Court is to give vveght not only to the 
opinion of the jur>‘ hut to that of the Judge as well — Ncamatulla, 17 C.W.N. 10775 
Bftaffofan.- 23 Cf.LJ. 11, 6 P.L.J. 2645 Mamndfa. 41 Cal. 7545 LyaU, 29 Cal. 128 (133); 
/.'tcori, 15 Cal. 259. But although the High Ccirt is bound in dealing with a reference 
under tins section to give due weight to the opinions of the Judge and the jury, still it 
is not bound in any way by these opinions, and the question v^hether the decision in the 
rase is to be for acquittal or for conviction Is entirely open to the High Court and left 
open to it to decide after consideration of the evidence and the opinions of the Judge 
and the jurj' — Sonni Kudumban, 45 MLJ. 406, 76 I C. 289, 18 M.L.W. 482, 1923 
M.W.N. 695, A.IR. 1924 Mad. 232. 25 CrL.J. 145; Dada, 15 Bom. 452; Annada 
Charon Thakur, 36 Cal. 629; Abdul Rahaman, 9 CLJ. 432, 10 Cr.L.J. 57i Baru/kh, 
13 Lah. 573, 1932 Cr.C 426 (429). WTicn on« a reference is made to the High 
Court, the language of the Code does not justify any undue preference being given 
to the opinion of the jurj' over that of the Judge. The High Court has to weigh 
both the opin-ons and consider the entire evidence on the record just as it would consider 
in any criminal matter comm? before U for deciaon— Romf/urou, 27 OC. 29. 11 OLJ, 
210, 81 IC 303, AIR. 1924 Oidh 314. 23 Cr.LJ 785; Ramc/iandra. 55 Cal. 879. 
29 Cr.LJ. 823 ( 825). lU I.C 327, A.I R. 1928 Cal 732. 

The Bombay High Court has held that the whole ease is open to the High Court 
when hearing a reference, and in dealing with the reference the High Court exercises all 
the powers which it exercises on appeal— S/ianK-or Balhishna, 47 Bom 31 (32), 24 
BomLR. 484, A.I.R, 1922 Bom 368. 76 I.C. 1035, 25 CrLJ. 315 This Is also the 
Mew of the Nagpur High Court — Datlu Deomon v. Emp., A.I.R. 1937 Nag. 33 (35), 
38 CrLJ. 355, 167 IC. 241, 9 R.N. 170; SakHaicat v. Emp.. 38 CrLJ. 330 ( 332), 
A.I.U. 1937 Nag. 50. 167 I C. 61. I.L.R. 1937 Nag. 277iDoUaliaya Sadashw v. Emp, 
A.IR. 1940 Nag. 17 (28), 186 I.C. 402. 41 CrLJ. 289. I.LR. 1940 Nag 394 
(F.B.). The Calcutta High Court is also of this opinion, and therefore where the 
Judge agreed with the jury on a verdict of not guilty in respect of one of the 
charges, and disagreed with the jury on a verdict of not guilty in respect of the 
other charge, and made a reference under section 307 in respect of the latter charge, 
held that the whole case was open to the High Court for consideration and that 
it could find the accused guilty in respect of the charge on which the Judge had 
agreed with the jury in the verdict of acquittal — Dwariha PJath, 60 Cal 427, 37 
C.W.N. 91 (93), 34 CrL.J. 164. 141 IC. 578. A.IR. 1933 Cal. 47. Ind Rul 1933 
Cal 138, 1933 CrC. 61 (distinguishing Madan Mandal, 41 Cal 662 and ProfuUa, 50 
Cal. 41). But a Full Bench of the Madras High Court has laid down that on a 
reference under sec. 307, the whole matter is not re-opened and the High Court cannot 
try the case as if there had been no trial; but the High Court should only confine 
itself to the question whether the Judge’s view of the verdict is justified by the evidence, 
and if it is not, to confirm the verdict — Veerappa. 51 Mad 956, 30 CrLJ. 317 (321), 
114 I.C 353, 28 ML.W, 575. 55 MLJ 591, A.I.R. 1928 Mad 1185, 1929 M.WJJ. 185. 
Ind. Rul. 1929 Mad. 273 (F.B), overruling Raum Kadumban, 45 MLJ. 406, 76 I.C 
289, 18 M,L.W. 482. 1923 M.WJ^. 695, AIR 1924 Mad. 232, 25 CrLJ. 145. See also 
Venkalachala Goundan, 33 CrX.J. 215, A.LR. 1932 Mad. 21, 1932 Cr.C 1, 136 I C 33. 

The High Court can exercise a’l the powers of an Appellate Court, and consequently 
can convert a finding of acquittal into one of conv-iction. See Dwarika Naih. supra; 
and sec. 423 (1) (a). 
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The v»ords "subject thereto” in sub-section (3) do not mean that the powers of the 
High Court are subject to the limitations and provisions contained in sec. 423 (2). 
Therefore it is open to the High Court, on a reference under sec. 307, to reverse the 
verdict of the jur>', even though there has not been any misdirection by the Judge or 
any misunderstanding by the jury of the law as laid down by the Judge. This section 
gives the High Court a power to reconsider the entire evidence, and to arrive at an 
independent conclusion of its own on the question of fact as well as of law in the interests 
of justice. The High Court, when acting under sec. 307, is clothed with the powers 
as regards procedure, of a Court of Appeal, if for good reasons it desires to exercise 
any of them, c.g, a power to release the accused on bail under sec. 426, or to take 
additional evidence or direct it to be taken under sec. 428 — Skera, 50 All. 625, 26 
A.L.J. 321, 29 Cr.LJ. 353 (356, 357), A.IR. 1928 All. 207, 108 IC. 225; Bansi, 39 
CrL.J. 559 ( 561), 1938 AL.J. 282, I.LR 1938 All 483, 175 I.C. 130, 1938 AWR. 
(H.C) 217, 1938 ACr.C. 20, 10 R.A. 615. 1938 A.L.R. 381, A I.R. 1938 AH. 227. 
The High Court is entitled to go into the evidence irrespective of whether there is 
any misdirection or misunderstandmg of the law or not — DuUu Kuer, A.I.R. 19(0 
Pat 513 (514), 6 BR 465, 187 IC 387, 41 Cr.L.J. 457, 1940 P.W.N. 466. In cases 
coming under sec. 307, Cr P. C , the Judge who hears the evidence is in the fifit 
instance of the opinion that the verdict is wrong, and if the Appellate Court is also 
of the same opinion, it is empowered to set aside the verdict. But when the case 
comes by way of an appeal under sec. 418, Cr. P. C., where the Judge himself has 
not differed, the Legislature has provided that there should be no interference by the 
Appellate Court with the verdict of the jury, unless there has been either a misdirection 
or misunderstanding mentioned therein — Manjia v. Emp., 38 CrL.J 465 (467), 167 
IC 802, 9 RA. 578, 1936 A W.R. 1284. 1937 ACr.C. 11, 1937 AL.J. 43. I.LR 1937 
All. 419, 1937 A L.R 250, A.I.R. 1937 All. 195 The duty of the High Court is to 
consider the whole of the evidence, and the opinions of the Sessions Judge and the 
jury, and thereupon to exercise all die powers of a Court of Appeal The duty of an 
Appellate Court, where an appeal is allowed on questions of fact, is to throw upon 
those, who seek to disturb the verdict of the jury or other first tribunal of fact, the 
onus of showing that the verdict is wrong. But if the party so seeking succeeds in 
demonstrating that the verdict is wrong, the Court has full power to reverse the verdict 
— Rj/f hiian, 11 Pat. 669. 1932 Cr.C. 643 (647), 33 Cr.LJ. 877, A I.R. 1932 Pat. 246 

In a reference under tWs section three possible courses can be taken: the High 
Court may, having considered the evidence and the opinions and having supplemented 
this material in any way open to it, (1) agree with the jury’s opinion, (2) disagree 
with the jury's opinion but consider that that opinion is not manifestly perverse, 
(3) conclude that the jury’s opinion is pen’crse. In the first case put, the High 
Court will dispose of the case in accordance trith the jury’s opinion In the second 
case put, the High Court will direct a new trial or acquit. In the third case put, the 
High Court will dispose of the case by acquitting or convicting as the case may be. 
If the High Court is not absolutely certain that the jury’s opinion is wrong but is of 
opinion that it U wrong the proper course is to accept that opinion, or possibly in 
certain circumstances to order a new trial. If the High Court inclines to an opinion 
that the jury is wrong but has no decided opinion one way or the other the right 
course is to accept the jury’s opinion (Per Stone C.J. and Grille J.). The majority 
view is (1) that the High Court can interfere when the verdict of the jury’ is perverse 
and (2), that it ought not to do so unless it is perverse. This is placed as a matter 
of practice and not as one of law. The High Court has, however, power to interfere 
when the verdict is per\'erse and that this power is expressly conferred upon it by 
sec. 307 read with secs. 418 and 423, Cr. P. C, and secondly, that not only ought 
it not to do so when the verdict, whether of guilty or not guilty is not perverse, but 
that it has no power to do so under the law. This result follows from the same set 
of sections — Vattatraya Sadashiv v. Emp, A.IR 1940 Nag. 17 (29 30) 41 CrXJ 
289, 186 IC 402 (F.B.). 
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The High Court cannot consider any question on which the Judge and the jury are 
agreed — Maaan Mandal, 41 Cal. 662, 15 CriJ. 155. So also, the High Court cannot 
consider any quesuon on which the Judge had accepted the verdict of the jury, although 
he did not agree with them — Ftajulla Kumar Majumdar, 51 Cal 41 Although the 
High Court can consider the entire evidence, still it should not ignore the verdict of 
the jur>’ on a question of fact. Unless there is an astounding reason for it, the verdict 
of the jur>‘ on a question of fact will not be set aside The mete fact that another view 
of the evidence might be taken is not enough — Punit Cham, 3 P.LT. 413, 23 CrLJ. 
421, A.IJC 1922 Pat. 348. 

Rctrtal : — Linder suo-sec. (3), sec 307, the High Court has ample power in a case, in 
which there has been no proper or adequate trial, to make an order that the accused 
persons ^ould be re-tricd — Hafiqueddtn, 36 CrLJ. M8 (813), 155 l.C. 687, AI.R. 
1935 CaL 184, 39 C\V.N, 368, 1935 Cr.C 241. 62 Cal. 572, 7 R C. 606 (F.B ) j Mahomed 
Adam Chohan, A.I R. 1937 bom. 60 (62), 38 BomLK. 1186, 38 CrL.J. 327, 167 l.C. 
43, 9 R.B. 274» 

Power 10 convict for offence not chaTged : — Ordinarily the High Court cannot convict 
the accused for any ohence with which he was not charged — Aladan Alandal, 41 Cal. 
662. But the combined eBect ol this secuon read with sec. 238 is that the High Court 
may, In dealing with a case coming before it under this section, convict an accused for 
a minor offence, although he was not charged with such offence — Sttanath, 22 Lai. 1006. 
And a Sessions Judge accepting the jury’s finding on the grave charges can make a 
reference to High Loun vvith the objea of having some of the accused convicted on 
mmor charges — Hon, 37 C.LJ. 34, 24 Lr.L.J. 674, A.I.K. 1923 La). 108. But where in 
a case ol ooence under sec 147, I. P. C, the common object ass.gned in the charge as 
framed to support the case has not been sustained, the High Court on a reference under 
sec. 307 of tlus Code cannot invent another common objea in order to support the 
conviction— AAfcar. SI CaL 271 (275), 23 Cr.L.J. 773, 81 l.C. 261, 38 C.L.J. 379, 
A I.R. 1924 CaL 449. 

Jurors acting on private knowledge Where jurors were influenced by their private 
knowledge based on what they had heard outside Court and there were also indications 
in the course of the trial that they were biased in favour of the prosecution, the verdia 
could not be sustained — Dharanidhar, 35 CrLJ. 1311, 151 l.C. 365, 59 C.L.J. 15, 
1934 Cr.C 669, AI.R. 1934 Cal. 432. 

939A. No appeal from High Court: — A High Court in dealing with a 
reference under this seaion is not acting m the exercise of its onginal cnrmnal jurisdiction 
but only as a Court of reference in a criminal matter — Horace Lyall, 29 Cal. 286; and 
therefore no appeal lies from its judgment passed under this sertion — Adveppa, Ratanlal 
691. 

939B. Custody of the accured; — It is quite wrong to release persons accused 
of an offence under sec 302, I. P C , on bail even during the pendency of the trial or 
dunng the course of the trial, and it is therefore still more wrong that they should be 
released on bail after they had been convirted of such a senous offence by the unanimous 
verdirt of the jury even though the Sessions Judge disagreed with the verdirt of the 
jury and made up his mind to refer the matter to the High Court. In such arcumstances 
it is desirable that the convirted persons should be held in custody pending the final 
decision of the High Court — BeneC Pramamck. AI.R. 1935 Cal 407 (412), 36 Cr.L.J. 
944, 156 IC. 481, 39 CWN 954, 1935 Cr.C 630, 62 CaL 900. 

G. — Rc-trial of Acettsed after Discharge of Jury. 

308. Whenever the jury is discharged, the accused shall be 

Retrial of accused after detained in custody or on bail (as the case 
discharge of jury. niay be), and shall be tried by another jur}’, 

unless the Judge considers that he should not be re-tried, in ' 

Ce .— 68 
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case the Judge shall make an entry to that effect on the charge, 
and such entry shall operate as an acquittal. 

940, If a jury is discharged in the course of a trial for misconduct, the Judge 
should hold a fresh trial before another jury newly empanelled— Rafifm Sheikh, 50 Cal. 
827, 37 C.LJ. 595, 21 Cr.L.J. 677, A.I.R. 1923 Cal. 724 (cited under sec. 282). 

Where a jury has returned a verdict of not guilty and the Judge disagrees with the 
jury and discharges them, and then passes an order under sec. 308 making an entry to 
the effect that no retnal is necessary and that the accused be acquitted, it is not open 
to the Judge, m making the order under sec 308, to pass remarks, implying the guilt of 
the accused (who is a police officer) and suggesting for the consideration of the Police 
Department that severe departmental action should be taken against him. The accused, 
being acquitted, is entitled to the benefit of the order of acquittal and all the consequences 
which it implies— AAmod Shah, 23 S.LR. 397, 30 Cr.LJ 877 (878), 118 IC 195, 
Ind. Rul 1929 Smd 163, A.I.R. 1929 Sind 145. 

* This section does not affect the construction of sec 403. An accused who is re-tried 
under this section is not 'tried again' wilhm the meaning of sec 403 but is being tried 
on the original indictment and on his original plea of not guilty. Section 403, therefore, 
does nor bar the retrial held under this section — Nitma! Kanta, 41 Cal. 1072. 

H. — Conclusion of Trial in Cases tried with Assessors. 

309. (1) When, in a case tried with the aid of assessors, 

DeUvery opltilows oC the case for the defence and the prosecutor’s 
assessors reply (if any) are concluded, the Court may 

sum up the evidence ,for the prosecution and defence, and shall 
then require each of the assessors to state his opinion orally on 
all the charges on which the accused has been tried, and shall 
record such opinion, and for that purpose viay ask the assessors 
such questions as are necessary to ascertain zvhat their opinions 
are. All such questions and the answers to them shall be 
recorded. 

(2) The Judge shall then give judgment, but in doing so 

, , , shall not be bound to conform to the opi- 

Judgment. • i- .i 

nions of the assessors. 

(3) If the accused is convicted, the Judge shall, unless he 
proceeds in accordance with the provisions of section 562, pass_ 
sentence on him according to law. 

Change:— This section has been amended by sea 82 of the Cr. P. C. Amendment 
Act, XVIII of 1923. “This amendment assimilates the procedure by which assessors 
give their opinion to that adopted for ascertaining the wrdict of the jury, namely, by 
question and answer"— S/j/ewenf of Objects and Reasons (1914). 

941. Summing up: — ^The object of summing up the evidence is to enable 
the Sessions Judge, in long and intricate cases, to place the evidence in an intelligible 
form, so as to assist the assessors in arriving at a reasonable conclusion, and not to give 
the Judge .an opportunity of expressing his opinion in emphatic terms on every single 
matter put in evidence— Hatcladar, 9 Cal 875 In summing up the evidence 
to the assessors the Judge should not. as he may do in charging the jury, extntss any 
opinion upon any question of facts ariang in the asc—Tinimal, 24 Mad, 523 ( 536); 
Detvan Sin(h, 22 Cal. 805. He should not obtrude on the assessors his own opinion on 
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the worthlessness or otherwise of the e\idence> because the assessors might become 
embarrassed m coming to an independent opinion of their own in the face of the very 
decided opinion expressed b> him — Sltodulln. 9 Cal. 875 But a discussion and statement 
of points b> a Judge with the assessors with the object of getting the best assistance for 
the proper adjudication of Uie case are not improper, as tlie real object of appointing 
assessors is to assist the Court — Ameenddeen, 15 W.R 25 In a case of noting, where 
the dispute arises over the possession of a piece of land and the Crown admits the 
possession of the accused, and the accused themseh-es urge the plea of private defence. 
It IS the dut> of the Sessions Judge to explain to the assessors the legal aspect of the 
plea put for\iard by the accused, and to direct their attention to it by putting specific 
questions to them on the point — Sunder Baksh, 3 P.LJ. 653, 19 CrL J. 983. 

Record oj summing up : — The Sesdons Judge should not ask the public prosecutor 
to record the substance of his summing up to the assessors. If the Judge himself is 
incapable of recording it, he should axml himself of the serx'iees of some Court Officer 
ci some independent person — Sliaduffa, 9 CaL 675. 

9^2. Opinions of assessors; — A tnal is altogether bad if the assessors are 
rot asked and are apparently not allowed to give their opinions in the case — Naztmuddi, 
•SO Cal. 163. 13 CrLJ. 497 See al^ Bhikkari. AIR. 1934 Pat. 561, 15 P.L.T. 523, 
1934 CrC 1315, 13 PaL 729. 152 I C. 282, 36 CrL.J. 17. If a Sessions Judge 
deades a ease without inxiting the opinions of the assessors, he virtually holds 
die tnal without the aid of assessors, and his finding or sentence will be without 
junsdiction— rirumaf. 24 Mad. 523 (535). Even if he considers the evidence untrust* 
worthy or unsatisfanory or inconsistent, he is bound to consult the opinions of the 
assessors! otherwise he acts without junsdiction— A'assa Mot v. Munna Lai, 10 All. 414. 
Mlrere m a Sessions trial the accused first pleaded not guilty, but in the course of her 
■examination after the completion of the prosecution evidence, she pleaded guilty, and 
thereupon the Judge without taking the opinion of the assessors found her guilty and 
se-itenced her, held that it was the duty of the Judge to proceed with the trial as 
provided for by this section and heat the defence and take the opinions of the assessors^^ 
Ba, Noni, 7 Bom-LR. 731, 2 Cr.L.J 609. 

"The opinions of the assessors should be lecorded separately. It is not, in the 
Court s opinion, sufficient that this record should contain a mere verdict of guilty or 
not guilty, or proven or not proven; what the Court requires is not only the result arrived 
at by each assessor silting on a Sessions tnal, but if possible, the reasons by whidi each 
assessor arnved at the result — that is, the grounds of his opinion. While av’oiding 
prolixity, a Sessions Judge should be careful to be intelligible and prease in recording 
such opinons” — Cal G R S. C. 0 , p 26. 

Each of the Assessors — The opinions of all the assessors should be taken. ^Vhere 
t!,e Judge look the opinions of two only of the assessors, the trial was illegal and not 
merely irregular— Rama Rns/ina, 26 Mad. 598 The opinion of each assessor is to be 
recorded in his own words— F s/m. S an/of, 6 PLJ. 147, 22 CrXJ. 417. Each assessor 
should be required to state his opinion indivutu^ly. The Judge should not receive the 
joint opinion of all the assessors, deKvered through one of them— Corson Khan. 41 P.R, 
1887 See also Khewna, 30 Cr.LJ 378, 115 I C. 66, A I R. 1929 Lah. 37, fnd. Rul. 
1929 Lah. 322, and Dilta, A.I.R. 1^5 Smd 23. 28 SLR. 295, 1935 CrC. 118, 154 IC. 
138, 36 Cr.L J. 504. 

Tlie assessors are to give their opinions ortAly, and not in writing, or in the form 
.of a judgment— Lahf. 39 Cal. U9 (122). 13 CrLJ. 433; SbaduUa, 9 Cal 875. 

On all the Charges : — This section tnaixs it obligatory on the Sessions Judge to 
require each of the Assessors to state his opinion orally on all the charges on which the 
accused has been tried and to record such opinion. The words “on all the charges” 
have been interpreted to mean that distinct ojnnion on each charge must be taken and 
recorded— Sfiaonli. 29 CrLJ 561 (5K), 109 1C. 497, A.1 R 1928 Nag. 257, following 
Queen v. Matam Mai, 22 W.R. 34 (Cr.). The accused are entitled to have the opinion 
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of the Assessors recorded on all the charges framed against them, and the failure of the 
Sessions Judge to comply with the imperative prosnsions of this section in not having 
recorded the opinion of the assessors as regards one of the charges, prejudices the accused 
in their defence on the ments — Lai Behan, 150 IC. 509, 11 OW.N. 831, 1934 CrC. 
1049, A.I.R 1934 Oudh 354, 35 CrL.J. 1066 (1070). See also Notes in para 944. 

Consultation between assessors : — ^There is no provision in this Code authorizing a 
Judge to allow or forbidding him to allow consultation between the assessors. The Judge 
may allow one assessor to consult his co-assessors before giving his opinion; but a refusal 
to allow such a course does not amount to any irregularity, because the Judge is entitled 
to have before him each assessor's individual and independent opinion — Sennlmalat, 2 

L. W. 933, 16 CrLJ. 717, 30 I.C. 1005. 

Grounds of opinion : — It is very desirable that the assessors should be invited and 
encouraged by Judges to state briefly the grounds of their opinions as well as the result — 
Maliadu, 2 BomLR. 322; Fakira, 2 Boin.L.R 323. \Vhen the opinion formed by the 
Judge differs from the opinions formed by the assessors, he should always ascertain the 
grounds of the assessor's opinions — 3 W.R- 6; Bushmo, 3 W.R. 21; Gurandilta, 
1905 P.R. 48, 3 Cr.L.J. 132. According to the Madras High Court, the Judge is not 
justified in asking an assessor the reasons of his opinion — Kunnammal Krisknan, 1931 

M. W.N. 1139. 

ll'Aen opinion may be dispensed with : — When there is absolutely no evidence to 
show that the offence has been committed by the accused, the Judge can abstain from 
taking the opinions of the assessors — Anonymous, 2 Weir 388 (391). See sec. 289. But 
the Judge cannot do so, simply because he considers the evidence unsatisfactory or 
untrustworthy— /fffjjo Mai v. Munna "tai. 10 All. 414 IVhen the case is withdrawn 
by the Public Prosecutor with the consent of the Court, an acquittal should be recorded 
without taking the opinions of the assessors, or whatever may be their opinions— 
Chenbasapa, Ratanlal 307. 

Beeonsidering opinion After once summing up the case to the assessors and after 
taking their opinions, the Judge has no power to re-open the matter and press upon the 
attention of the assessors a part of the accused’s confession, m order to induce ^em to 
change their opinions— TiTa Ram, 1886 A.W.N. 22. 

Taking fresh evidence after opinion : — tVhen the opinions of the assessors have 
been taken, the trial is at an end, except for the purpose of giving judgment. 'The 
Judge has no legal authonty to reopen a trial or recall witnesses, and cause fresh evidence 
to be summoned, and take a second and third opinion from the assessors — Hasan, 1888 
P.R 29; Ram Lai, 15 All 136; Santa Singh, 35 Cr.L.J. 1002 (1005), 149 I.C 442, 35 
P L.R. 390, where the adoption of such a procedure was regarded as a mere irregularity 
not affecting the case as the accused were not prejudiced in any way. ^Vhere, after the 
assessors had given their opinions and had been discharged, the Judge sitting alone took 
some further evidence in the case before writing judgment, the trial was held to be illegal 
and was set aside — Jaisukh, 43 All. 25, 22 Cr.L.J. 127, It is the Judge together with 
the assessors, that constitutes the Court, and not the Judge sitting alone; and all evidence 
must be recorded by the Judge in the presence of the assessors — Ibid. In a trial for 
murder in which the soundness of the accused’s mind was at issue, the Judge, after 
taking the opinion of the assessors, reserved judgment and had a pri\'ate interview with 
the Civnl Surgeon as to the stale of mind of the accused It was held that the procedure 
was extremely illegal Instead of discussing with the Civil Surgeon out of (ijurt, the 
Judge ought to have examined him as a witness in the presence of the assessors— 
Jai Lai, 1889 A.W.N. 181. 

943. Questions to assessors: — ^Prior to the present amendment, this section 
did not expressly authorise the Judge to put any question to the assessors, but it was 
laid down in some cases that if there wras anything obscure in their opinions it was open 
to the Judge to put them such questions as were neccssar>' to elucidate or supplement 
their op'nions— A'asiwMddi, 40 Cal 163; Ramesh Chandra. 41 Cal. 350, 18 C.W24. 496. 
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This is now wprcssly pronded for by the present section as amended. But the questions 
can be ashed only after the delivery of the opinion and not before, and for no other 
purpose except to clear up any obscurity in the ^crdu:t. The Judge cannot put questions 
to the assessors by ivay of cross-examination — Na:tmuiidt, supra; Ramesh Chandra, 
supra. 

944. Judgment; — In a trial tilth assessors it is the duty of the presiding 
Judge to ascertain the opinion of the assessors after sumroing-up the evidence to them 
if he thinks it necessary’, and then to deluer a judgment. That judgment must conform 
to the pnitasions of sec 367, Cr. P C, and must accordingly contain the reasons for 
the Judge’s decision The section is not complied with if the Judge merely states that 
he agrees with the opinion of the assessors — Nirmat Kumar Bhowmik v. Emp., 39 Cr.L.J. 
835 ( 836). 177 I.C 29. U RC. 209. 42 C.WN. 896, A.IR. 1938 Cal 551. Where the 
assessors were unanimously of opinion that the accused were not guilty but the Judge 
look the remarkable course of conneting the accused on his own view of the facts 
Without gismg any reison whatsoever and the esndence was not such that a finding of 
guilty was the only reasonable or proper finding, the High Court refused to accept the 
opinion of the Judge as opposed to the unanimous opinion of the jury sitting also as 
assessors, when no reasons for that opinion were assigned at all — Jognestvar Ghosh, 
38 Cr.LJ 212. 166 IC 418. AIR. 1936 Cal 527. 40 CWN. 1186, 1936 Cr.C. 737, 
I.L.R. (1937) 1 Cal 306, 65 CLJ 351. 9 RC 529 

In pa^ng judgment the Judge is not bound to conform to the opinions of the 
assessors Although the assessors no doubt a$»st the Judge and regard must be paid 
to their opinions— rirume/, 24 Ntad 523. still it is the Judge who is to decide the case 
on the facts as well as the law-, and he is not bound by the assessor’s opinions— 
SAsnAer. 14 BomLR 710. 13 CrLJ 677 But the Judge cannot convict the accused 
for an ofience in respect of which the opinions of the assessors were not taken Thus, 
the accused was charged with and tried for abetment of murder. The opinion of the 
assessors was that he was not guilty of the offence charged The Sessions Judge accepted 
the opinion, but convicted the accused of causing evidence of murder to disappear under 
sec 201, L P C Held that it was imperative on the Judge to have taken the opinions 
of the assessors on the charge relating to sec 201, 1 P C The conviction and sentence 
roust be set aside — Appaya, 2S BonuL R 1318 ( 1320) , 26 Cr L J. 394, 8 1 I.C. 938, A I.R, 
1924 Bom. 246 But m the recent case of Ismad, 52 Bom 385, 29 Cr.L.J. 403 
(405), Fawcett, J, has expressed the opinion that the case of Appaya, supra, must 
be regarded as overruled by the Privy Council deci^on in Begu, 6 Lah 226, 88 I C 3, 
48 ML J 643, 2 OWN 447, 41 CLJ 437, 3 PatLR. 95 (Cr.), AI.R. 1925 P.C. 130, 
23 ALJ 636, 1925 Af.WN 418. 7 LahLJ 324. 52 LA. 191. 30 CWN. 581, 25 
CrLJ 1059 (PC), where their l^ordships upheld the action of the Sessions Judge 
in convicting the accused of an offence under sec 201, I. P. Code, although he was 
charged with murder See also Note 942. 

It IS acting in an unfair manner towards an accused person when he is once acquitted 
by a jury properly charged by a Judge, that he then should have to be further loaded 
with a judgment opposed to the verdict of the jury delivered by the Judge who has 
been unsuccessful in persuading the jury and a judgment in which the jury in their 
capacity as assessors also refused to agree with him. It may be legal according to the 
Cnminal Procedure Code but it is not an equitable form of process and it is desirable 
that the prosecuting authonties in the distnet would not be encouraged to pursue this 
form of double prosecution to make tWngs more difficult for the ends of justice — Cheru 
Sheikh. 40 C.WN. 1374 (1376). See also Joineshwar Ghosh, supra. 

The omission of the Sessions Judge to make any reference to the opinion of the 
assessors is certainly contrary to the usual practice It does not, howe%'er. x-itiate the 
trial but is merely an omission in the judgment which can be cured by the application 
of the provisions of sec. 537, Cr P. C, unless it has occaaoned a failure of justice — 
Anup Singh. 35 Cr.LJ 168. 146 IC. 677, AJJL 1933 Lah. 910, 1933 CrC. 1297. 

Sentence; — ^Under sec. 309, Cr. P. C., the Judge is bound tc pass a sentence qn 
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each of the charges of v.hich the accused is found by him to be guilty and his refusal to 
prescribe the punishments in respect of al! the dmrges is, therefore, illegal— G kJ Mahmud 
Shah V. Emp., -10 Cr.LJ. 686, 182 I.C 572, 1939 Pesh. 23. following Dlican Singh. 

22 Cal 805 (809). 

Cancellation of trial;— The accused were com-mitted to the Sessions on a 
certain charge. At the commentement of the trial, two roore charges were added. The 
trial then proceeded up to the point where the assessors* opinions were taken. The 
Judge Teser%’ed judgment but in wriring it, he was of opinion that one of the charges 
was improperly added, and he therefore cancelled that trial and held a fresh trial. It 
U'as held that the second trial was invalid, because the trial Judge had no authority to 
cancel or set aade the trial which had been ori^nally held? and the assessors’ opinions 
having been recorded, he had no option but to give his judgmei^t in accordance with 
this section— 17 Bom.LR. 1074, 16 Cr.LJ. 824. 

L — Procedure in Case of Previous Conviction. 

310. In the case of a trial by a jury or zvith the aid of 
assessors, zvhen the accused is charged zvith . 
prcJlSranvirtio”" ojfcucc anti further charged that he is by 

foa.toit of o preznous conviction liable to 
enhanced punishment or to punishment of a different kind for 
such subsequent offence, the procedure prescribed by the fore- 
going provisions of this Chapter shall be modified as follows, 
namely : — 

(n) Such further charge shall not be read out in Court 
and the accused shall not he asked to plead thereto, 
nor shall the same be referred to by the prosecution, 
or any ezndeiicc adduced thereon unless and until, 
(i)/ic has been convicted of the 5if&5cgi{enf offenccj 
or 

(}») ihc jury haz>e delivered their i>crdict, or the 
opinions of the assessors have been recorded, 
on ihc charge of the subsequent offence. 

(b) In the cose of a trial held zvith the aid of assessors, 
the Court may, in its discretion, proceed or refrain 
from proceeding zvUh the trial of the accused on 
' the charge of the preznous conviction. 

ChnnKOt— Tills RCCtlon h.ishrfn rrdrafledby sec. S3 of Die Cr. V. C. Amendment 
At I, XVIIl (if 102.1, Tlip old section stood ns follows:— 

":MtV lit the Cnsp of trial l>y Jury of with the aid of a^.’^cssors, where the accused 
U ilmii'''il wtlli nil olTnicp rommlllcrl .’iftcr previous conrictlon for any offence, the 
pUM'fdiur l«id down ill wetious 271, 286, 305, 306 and SCO sliall be modified as follows: — 
(m) Tlir I'.lit of tiu* charce stating Ihc prcx-ious conviction shall not be read out 
In ('otiit, nor sh.ill the acot«cd lie asked whether he had been prcriously 
conxlclnl ni nlloRi'd In the charge. «nJcs.s and until he has either pleaded 
I’litliv to, or hern convlcterl of, the sHh«equent offence: 

[/') If In’ plraiU glilltv to. or Is wnxicletl of, the subsequent offence, he shall then 
he n'Krd vrlirther he has liecn pmioudy conricted as alleged in the charge: 

(c) If he nnswri’i llust he has liecn sii previously conricted. the Judge may 
piou'i'd to |'.iss sentence on him acrordincly; but. if he denies that he has 
i'cnt )Mrvloiidy ft'iwicletl, or refuses to, or decs rot, answer %udi question, 
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the jur>- -or the Court and the assessors (as the case may be) shall then 
hear evidence concerning such pre\ncus conviction, and in such case (where 
the trial is by jury), it shall not be necessary to swear the jurors again” 

It should be noted that clause (6) ol the present section is entirely new. This 
clause has been added in order to avoid the inconvenience which may at present arise in 
cases tned by assessors whose opinion is not binding on the Judge Under the amend- 
ment, m any tnal held w^■th the aid of assessors, the Court is given a discretion to 
proceed or refrain from proceeding w.th the trial of the accused on the charge of the 
previous conviction — Sfofcmci!/ of 0&;fc/s onif Reasons (1914). 

' 945. Scope and object of section: — TfiTs"section applies to trial before a 
Court of Session and not to Inals before a hfagistrate — Dehri Sonar, SO Cal 367. The 
law as to the taking of cvndcnce of previous conviction in a trial before a Magistrate has 
been enacted in the new section 255A 

In a case where it is intended to prove previous convictions for the purpose of 
enhanced punishment, the trial is in effect divided into two parts, firstly, the trial for 
the subsequent offence and the opinion of the assessors thereon, and secondly, if the 
accused be convicted of that subsequent offence, there is, what amounts to a tnal on 
the charge of previous convictions on account of which the accused is liable to receive 
enhanced punishmint The second part of the trial, of course, may be very short, but 
it is nevertheless to be kept as something apart and separate from the first part of the 
trial in the sense that it shall not be allowed to influence the assessors or jurors in their 
opinion as to the guilt of the accused for tlie subsequent offence for which the accused 
IS at first to be tned ^^’he^e the statement of the accused in the lower Court relating 
to the previous convictions and the pjbscquent offence is treated as a wliole and read 
out at one time to the accused, the procedure is clearly contrary to the provisions of 
sec 310. Cr P C , and though it is true that under sec. 221 (7), Cr. P. C, the charge 
must contain details of the previous convictions which it is intended to prove for the 
purpose of enhanced punishment, that section must be read subject to sec. 310, Cr P. C, 
and the accused must not be prejudiced in his tnal for the subsequent offence by a 
recital of his previous convictions Furthermore, It Is necessary that as an accused m 
order to be convicted of the subsequent offence must also be convicted upon evidence 
which is legally admissible and which must justify his committal to the Sesrions Court, 
so on a charge of previous convictions, there must be evidence in the Coirimitting 
Magistrate’s Court which must justify the charge based on previous convictions on 
which the accused is also to be committed to the Court of Session. Before an accused 
can be questioned about previous convictions, there must be evidence legally admissible 
upon the record which shows that he has rominitted these previous offences about which 
he is examined by the Court? and legally admissible evidence as to previous convictions 
must fall either within sec 511, Cr. P. C, or sec 5f, Evidence Act — Gfious Baksh 
Muhammad Amm v. Emp , 40 CrLJ 770, 183 I.C. 219, AI.R. 1939 Sind 203, follow- 
ing Bhurasxng v Emp, 29 SLR 121 (157). 158 IC. 282. AIR. 1935 Sind 115, 
36 Cr L J. 1310 and Vasin, infra 

The object of this section in prohibiting the proof of previous conviction to be put 
in until the accused is convicted is to prevent the accused from being prejudiced at the 
trial — Mating E Gyi, 1 Rang 520 Therefore, where in the course of a trial a witness 
was allowed to say that he had heard that the accused was an old offender, the verdict 
was set aside, because the improper statement of the witness might have influenced the 
verdict of the jury — Jhlnguri, 1890 AWJif. 12. The provisions of this section are 
imperative and must be strictly complied with ^Miere the charge in regard to the 
previous convictions and the portion of the statement of the accused before the committing 
Magistrate admitting such previous convictions were read to the assessors before the 
conclusion of the trial for the present offence, the trial was vitiated — Teka Ahh, 22 
CrLJ 719. 5 PLJ. 706; Raju, 28 CrXJ. 667 (668), 203 IC. 203, AIR. 1927 Lah. 
774? Chous Baksh Muhammad Amin v. Emp, supra A Judge’s direction to the jury 
to consider proof of previous conviction as evidence regarding the character of •’ 
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prisoner amounts to a misdirection— J?osfc«n, 5 Cal 768. It is contrary to the elementary 
principles of British Criminal Jurisprudence that any evidence of a previous convirtion 
should be allowed to be adduced m the course of a trial, save in a few well-defined and 
exceptional circumstances — Parbati, 58 C.LJ. 1 (7). 

946. Previous conviction: — ^The previous conviction referred to m this see* 
tion must be a conviction within British India. A conviction outside British India (e.g, 
in Berar) does not fall within the purview of this section, and cannot be taken into 
account for the purpose of affecting the punishment on a second conviction in British 
India. But it is not absolutely improper, however, to take such conviction into consi- 
deration— Lolstngh, 7 C.P.L R. 24. 

The charge alleging the previous conviction need not show the amount of the 
former punishment — Anonyrttous, 4 M.HC.R. App. II. 

If the accused admits that he had been previously convicted, the Judge is justified 
under this section in passing sentence upon such admission — Faiiu, 28 CaL 689; Subra- 
manian, 1916 M.W N. 327, 17 Cr L J. 288; especially when the Magistrate passes a 
sentence which is legal even without proof of the previous conviction — 
supra. But if he does not plead to the charge of previous conviction, it can be proved 
by the procedure laid down in sec. 311. 

946A. Registered member of criminal tribe; — The (act that an accused 
is a registered member of a criminal tribe under the Act is like a previous conviction, 
a matter from which bad character can be inferred and which may affect the sentence. 
It should be treated in the same way as the fact of a previous conviction by not being 
disclosed to the jury until after the verdict Jest their minds should be prejudiced— 
Mosaheb Dome v. Emp., AI.R. 1940 PaU 14 (15), 40 Cr.L.J. 833, 183 I.C. 660, 1939 
P.W.N. 627. 

311. Notwithstanding anything in the last foregoing sec- 
\vhen evidence of pre- evidence of the previous conviction 

vious conviction may be may be given at the trial for the subsequent 
offence, if the fact of the previous conviction 
is relevant under the provisions of the Indian Evidence Act, 
1872. 

946B. In a trial of offences under secs 395 and 402, I. P. C, the evidence of 
previous conviction is not permissible under sec. 54 of the Evidence Act, no evidence 
having been previously offered of the accused's good character. Nor does sec. 6 or 
14 of the E'-idence Act justify the admission of such evidence — Teha Ahh, 5 P.L J. 706, 
22 Cr.L.J 719. 


J. — List of Jurors for High Court, and summoning Jurors 
for that Court. 


312. ‘The High Court may prescribe the number of persons 
. , . , . zvhose names shall be entered at aiiv one 

Number olspenaliurors. ,1,,,^ i„ , he special jurors' list : 

Provided that no definite number of Europeans or of Ameri- 
cans or of Indians shall be so prescribed. 


This section has been redrafted by sec. 18 of the Criminal Law Amendment Act, 
XII of 1923. “The High Court special jury list should, in our opinion, be revised and 
it should no longer be limited to 200 Europeans and 200 non-Europeans. It should 
include all nho arc qualified, to whatever nationality they may belong. This revision 
will probably increase the proportion of non-Europeans in the 1st. This proposal involves 
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the amendment of sec. 312 of the Code” — Report of the Racial Distinctions Committee, 
para. 25 

313. ( 1 ) The Clerk of the Crown shall, before the first day 

of April in each j'car, and subject to such 
!pe^^*iurors’““°" Court from time to time 

prescribes, prepare — 

(a) a list of all persons liable to serve as common jurors; 

and 

(b) a list of persons liable to sen^e as special jurors only. 

(2) Regard shall be had, in the preparation of the latter 
list, to the property, character and education of the persons whose 
names are entered therein. 

(3) No person shall be entitled to have his name entered in 
the special jurors’ list merely because he may have been entered 
in the special jurors’ list for a previous year. 

(4) The Provincial Government may exempt any salaried 
servant of the Crown from serving as a juror, 

(5) The Clerk of the Crown shall, subject to such rules as 
Discretion of officer aforesaid, have full discretion to prepare 

prepanng lists. the said Hst as sccms to him to be proper, 

and there shall be no appeal from or review of his decision. 

Amendment: — Sub-section (4) of this section has been substituted by sec. 4 
of the Government of India (Adaptation of Indian Laws) Order. 1937, in place of old 
sub-section (4) which ran as follows :--*The Governor-General in Council or the Local 
Government in the case of the High Court at Fort William in Bengal, and in the case 
of other High Courts the Local (jovemment, may exempt any salaried officer of Govern- 
ment from serving as a juror." 

The drawing up of the list of speaa] jurors is entirely in the discretion of the Clerk 
of the Crown and the High Court will not interfere — Sfcam Chand, 1 Ind Jur. (N5.) 106. 

314. (1) Preliminary lists of persons liable to serve as 

Publication of lists, pre- common jurors and as special jurors, respec- 
liminary and revised. tively, signed by the Clerk of the Crown, 
shall be published once in the Official Cacette before the fifteenth 
day of April next after their preparation. 

(2) Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the Official Gacette before the first day of May 
next after their preparation. 

(3) Copies of the said lists shall be affixed to some conspi- 
cuous part of the Court-house. 

Amendment: — ^The words "Official Garette” h3%*e been substituted for "local 
official Gazette" in this section by sec. 4 of the Government of India (Adaptation pf 
Indian Laws) Order, 1937, 
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315. (1) Out' of the persons named in the revised lists 
aforesaid, there shall be summoned for each 
summoned scssion i'll the tmvii zvhich is the place 

of sitting of each High Court, as many of 
those who arc liable to serve on special or common juries, respec- 
tively, as the Clerk of the Crown considers necessary. 

(2) No person shall be summoned more than once in six 
months unless the number cannot be made up without him. 

(3) If, during the continuance of any sessions, it appears 

_ , . that the number of persons so summoned is 

upp ementary summons. sufficient, such number as may be neces- 
sary of other persons liable to serve as aforesaid shall be sum- 
moned for such sessions. 


The words "in the town ...High Court" have been substituted for the words 
"in each Presidency town " A anular amendment has been made in sec 316 and in 
the third proviso to section 276. 

Neither sec. 315 nor sec. 326 nor sec. 327, Cr. P. C., contemplates the summoning 
of jurors for a particular case — Shemam v. Emp, A I.R. 1939 Sind 209 (219), 184 I.C. 
474. 41 Cr.LJ 28. 


316. Whenever a High Court has given notice of its inten- 

e . . , tion to ho d sitting at any place outside the 

Summoning jurors out- V . .,® ± 'xi' x 

side the place of sitting towii which ts the usual place of sitting of 
of High Courts. High Court for the exercise of its 

original criminal jurisdiction, the Court of Session at such place 
shall, subject to any direction which may be given by the High 
Court, summon a sufficient number of jurors from its own list, 
in the manner hereinafter prescribed for summoning jurors to 
the Court of Scssion. 

317. ( 1 ) In addition to the persons so summoned as jurors, 

the said Court of Session shall, if it thinks 
Military jurors. needful, after communication with the Com- 
manding Officer, cause to be summoned such number of commis- 
sioned and non-commissioned officers in Her Majesty's Army or 
Air Force resident within ten miles of its place of sitting as the 
Court considers to be necessary to make up the juries required 
for the trial of persons charged with offences before the High 
Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code; but no 
such officer shall be summoned whom his Commanding Officer 
desires to have excused on the ground of urgent official duty, or 
for any other special official reason. 

318. Any person summoned under section 315, section 316 
Failure of jurors to OF section 317, who, without lawful excuse, 

fails to attend as required by the summons, 
or who, having attended, departs without having obtained the 
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permission of tlic Judge, or fails to attend after an adjournment 
of the Court after being ordered to attend, shall be deemed guilty 
of a contempt and be lialdc, by order of the Judge, to such fine 
as he tliinks fit: and. in default of payment of such fine, to im- 
prisonment for a term not exceeding six months in the civil jail 
until tlie fine is paid : 

Provided that the Court may in its discretion remit any fine 
or imprisonment so imposed. 

K. — List of Jurors and Assessors for Court of Session, and 

sinnnioning Jurors and Assessors for that Court. 

319. All male persons between the ages of twenty-one and 
Uzbihty to sen-e as sixty shall, cxccpt as next hereinafter men- 

jurors or assessors. tioned, bc liable to serve as jurors or 

assessors at any trial held within the district in which they reside, 
or, if the Local Government, on consideration of local circum- 
stances, has fixed any smaller area in this behalf, within the area 
so fixed. 

946C. Residence in two districts:— A man may otn-iously reside during 
the )ear in more than one district, and a person nho in this t^ay possesses more than one 
place of residence ^tould be ordinarily liable to serve as a juror in each of the districts in 
vhich he has his residence. But he would be so liable so long as he xras residing in that 
district A proforged absence of an assessor from a distnet exempts him from being an 
assessor in that distnct under this section, even though his name appears in the list of 
assessors in that district — Mohammad E/as, 12 P.LT. 209, 32 CrLJ. 740 (741), 131 
IC 540. 1931 CrC 400, A I.R. 1931 Pat, 160 

320. The following persons arc exempt from liability to 

Exemptions. serve as jurors or assessors, namely: — 

(a) officers in civil employ superior in rank to a District 
Magistrate; 

(aa) members of any Legislature in British India; 

(fi) salaried Judges; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(d) police-officer and persons engaged in the Preventive 

Service in the Customs Department ; 

(c) persons engaged in the collection of the revenue whom 
the Collector thinks fit to exempt on the ground of 
official duty; 

(/) persons actually officiating as priests or ministers of 
their respective religions; 

{g) persons in Her Majesty’s Army, Navy or Air Force, 
except when, by any law in force for the time being, 
they are specially made liable to ser\’e as jurors or 
assessors; 

(/i) surgeons and others who openly and constantly 
■ practise the medical profession; 
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(i) legal practioners (as defined by the Legal Practi- 
tioners’ Act, 1879), in actual practice; 

(;) persons employed in the Post-Office and Telegraph 
Departments ; 

(k) persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Proce- 
dure, 1882, sections 640 and 641* 

(/) other persons exempted by the Provincial Government 
from liability to serve as jurors or assessors. 

Change: — Clause (aa) has been added by the Legislative Members Eremption 
Act XXIII of 1925, on the recommendation of the Reforms Inquiry Committee (con- 
tained in para 91 of their Report) that members of the Legislature in India should be 
exempt from sitting as jurors or assessors m crirrunal trials — Statement of Objects and 
Heasons (Gazette of India, 1925, Part V, p. 180). 

Clause (aa) has been substituted by the Government of India (Adaptation of 
Indian Laws) Order, 1937, in place of old clause (aa) which ran as follows'— 
“Members of either Chamber of the Indian Legislature and members of a Legislative 
Counal constituted under the Government of India Act.” 

The words "Provincial Government” have been substituted for “Local Government” 
m clause (1) ol this section by sec 4 o! the Government of India (Adaptation of Indian 
Laws) Order, 1937. 

321. (1) The Sessions Judge, and the Collector of the 
_ , , . district or such other officer as the Provin- 

assesMra. Government appoints in this behalf, 

shall prepare and make out in alphabetical 
order a list of persons liable to serve as jurors or assessors and 
qualified in the judgment of the Sessions Judge and Collector or 
other officer as aforesaid to serve as such, and not likely to be 
successfully objected to under section 278, clauses (fc) to (/*)» 
both inclusive. 

(2) The list shall contain the name, place of abode and 
quality of business of every such person; and, if the person is an 
European or an American, the list shall mention the race to which 
he belongs. 

Amendment: — ^The words "Provincial Government” have been substituted for 
“Local Government” m this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

In selecting jurors and assessors, the Sessions Judge should choose persons of an 
independent condition in life, men of judgment and experience. They ought not to be 
pleaders nor young men fresh from the College and devoid of experience — Q. v. Ram 
Dull. 23 W.R. 35. But persons of Wgh social position, eg, a hereditary Raja, should 
not be placed on the list, or if put upon the list, ought not to be summoned to serve as 

juror or assessor unless it were known that he would be willing to act as such 7« re 

Bimp Inder Bakaduj, 1897 A.WN. 167. 


322. Copies of such list shall be stuck up in the office of the 
Collector or other officer as aforesaid, and 
in the court-houses of the District Magis- 


Publication of list. 


• Sec now the Civil Procedure Code (Act V of 1908), secs. 132 and 133. 
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trate and of the District Court, and extracts therefrom in some 
conspicuous place in the town or towns in or near which the 
persons named in the extract reside. 

323. To every such copy or extract shall be subjoined a 
_ . . . , notice stating that objections to the list will 

jections 0 IS heard and determined by the Sessions 

Judge and Collector or other officer as aforesaid, at the sessions 
court-house, and at a time to be mentioned in the notice. 


324. (1) For the hearing of such objections the Sessions 

Judge shall sit with the Collector or other 
ension o s officer as aforesaid, and shall, at the time 
and place mentioned in the notice, revise the list and hear the 
objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name of any person not suitable 
in their judgment to ser\-e as a juror, or as an assessor, or who 
may establish his right to any exemption from service given by 
section 320 and insert the name of any person omitted from the 
list whom they deem qualified for such service. 

(2) In the event of a difference of opinion between the 
Sessions Judge and the Collector or other officer as aforesaid, 
the name of the proposed juror or assessor shall be omitted from 
the list. 

(3) A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to the 
Court of Session. 


(4) Any order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be final. 

(5) Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 

(6) The list so prepared and revised 
shall be again revised once in every year. 


Annual revision of list. 


(7) The list so revised shall be deemed a new list and shall 
be subject to all the rules hereinbefore contained as to the list 
originally prepared. 


An order restoring the names of certain persons in the jury list from which they 

were struck off is not a judiaal order and cannot be interfered with by the High Court 

Na^ettdra v. Benamdi. 36 Cr.LJ. 68. 152 I.C. 210, 38 C.W.N. 363, A.IR. 1934 Cal. 


487, 1934 Cr C. 693 


325. In the case of any district for which the Provincial 
Preparation of list of Government has declared that the trial of 
special jurors. Certain offences shall, if the Judge so direct, 

be by special jury, the Sessions Judge and the Collector of such 
district or other officer as aforesaid shall prepare, in addition to 
the revised list hereinbefore prescribed, a special list containing 
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the names of such jurors as are borne on the revised list and are, 
in the opinion of such Sessions Judge and Collector or other 
officer as aforesaid, by reason of their possessing superior quali- 
fications in respect of property, character or education, fit persons 
to serve as special jurors: Provided always that the inclusion of 
the name of any person in such special list shall not involve the 
removal of his name from the revised list nor relieve him of his 
liability to serve as an ordinary juror in cases not tried by special 
jury. 

Amendment: words "Provincial Government” have been substituted for 

"Local Government” in this section by sec. 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

326. (1) The Sessions Judge shall ordinarily, seven days 

District Magistrate w before the day which he may from 

summon jurors and asses- time to time fix for holding the sessions, 
send a letter to the District Alagistrate 
requesting him to summon as many persons named in the said 
revised list or the said special list as seem to the Sessions Judge 
to be needed for trials by jury and trials with the aid of assessors 
at the said sessions, the number to be summoned not being less 
than double the number required for any such trial, and including, 
•where any accused person is an European or on American, as 
many Europeans or Americans as may be required for the purpose 
of choosing jurors or assessors for the trial. 

(2) The names of the persons to be summoned shall be 
drawn by lot in open Court, excluding those who have served 
within six months unless the number cannot be made up without 
them; and the names so drawn shall be specified in the said letter. 

(3) Where the accused requires and is entitled to be tried 
under the provisions of section 275, there shall be chosen by lot, 
in the manner prescribed by or under section 276, from the whole 
tmnibcr of persons returned the jurors tvho are to constitute the 
jury until a jury containing the proper number of Europeans or 
Europeans and Americans or of Indians, as the case may be, has 
been obiaincdi 

Provided that, in any case in xvhich the proper number of 
Europeans or Americans cannot othertvisc be obtained, the Court 
may, in its discretion for the purpose of constituting the jury, 
5ununoii any person cxcUidcd from the list on the ground of his 
being exempted under section 320. 

(4) Where under the proznso to sub-section (3), the Court 
proposes to summon as a juror any person in His Majesty's 
Army, the provisions of section 317 shall apply in like manner as 
thcy'opply for the purpose of the summoning of military jurors 
for a trial under section 310. 
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Amendment: — ^Thc italicised words ha\'e been added by sec. 19 of the Criminal 
Lavr Amendment Act, XII of 1923 

947. Sections 326 and 327 contemplate as the ordinary or normal procedure that 
all assessors should be summoned on the first day on which a criminal Session com- 
mences, however many trials it may be proposed to hold in the course of that Session — 
Ckutla, 17 CrL.J 17 lAll ) Neither sec. 315 nor sec. 326 nor sec 327, Cr. P C, 
contemplates the summomnE of jurors for a particular case — Skeicaram v Emp , A I.R. 
1939 Sind 209 (219), 181 l.C 471. 41 CrUJ. 28 

The duty of issuing a precept to the District Magistrate to summon jurors and 
assessor is imposed upon the Sessions Judge himself; it cannot be performed by a 
Subordinate Judge in temporary’ charge of the current duties of the Court of Session — 
Atwnymous, Ratanbl 148. 

IMifrc owing to the fact that only three jurors attended the Court, the Judge 
summoned jurors from among the residents of the town on the day fixed for the trial, 
h(!d that the jurj- as constituted was not a proper jury; the Judge ought to have sum- 
moned the jurors after drawing their names bj lot from the list of persons to serve on 
the jury, in accordance with sub-scction (2); but instead of doing so, he chose persons 
specially selected (a thing which the Legislature has taken special pains to render im- 
possible) 5 this was a serious irregulaniy which could not be cured by sec. 537— Bm/cMdrir, 
7 C1V>V 18S. 

‘Double the mimtcr required ' : — Sec 53 Cal. 794, 33 C.W.N. 1053 and other cases 
ated m Note 88tA under sec. 274. 

See also Notes under secs. 276 and 281. Cr. P. C. 

327. The Court of Session may direct jurors or assessors 

Power to summon summoned at other periods than the 

another set of jurors or period specified in Section 326, when the 
assessors number of trials before the Court renders 

the attendance of one set of jurors or assessors for a whole 
session oppressive or whenever for other reasons such direction 
is found to be necessary. 

328. Every summons to a juror or assessor shall be in 
Form and contents of writing, and shall require his attendance as 

summons. a juror or assessor, as the case may be, at 

a time and place to be therein specified. 

329. When any person summoned to serve as a juror or 

men Government or assessor IS in the Service of Crozvii or of a 

Railway servant may be Railway Company, the Court in which he is 
so summoned to serve may excuse his 
attendance if it appears on the representation of the head of the 
office in which he is employed that he cannot serve as a juror or 
assessor, as the case may be, without inconvenience to the public. 

Amendment; — word “Crown" has been subslituled for “Government'’ in 
this section by the Government of India (Adaptation of Indian Laws) Order, 1937, 

Court tnuy extuso 330. (1 ) The Court of Session may for 
attendance of juror or reasonable cause excuse any juror or assess- 
or from attendance at any particular session. 
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(2) The Court of Session may, if it shall think fit, at the 
Court may relieve spe- conclusion of any trial by special jury, 
tTWirTlgaS^as'Srora that the jurors who have served on 

for twelve months. such jury shall not be summoned to serve 
again as jurors for a period of twelve months. 

331. (1) At each session the said Court shall cause to be 

made a list of the names of those who have 
assSs ^ttendinj attended as jurors and assessors at such 
session. 

(2) Such list shall be kept with the list of the jurors and 
assessors as revised under section 324. 

(3) A reference shall be made in the margin of the said 
revised list to each of the names which are mentioned in the list 
prepared under this section. 

332. (1) Any person summoned to attend as a juror or as 

an assessor who, without lawful excuse, - 
anre'of T uSJ S? aSSit ‘o *5 required by the summons, 

or who, having attended, departs without 
having obtained the permission of the Court, or fails to" attend 
after an adjournment of the Court, after being ordered to attend, 
shall be liable by order of the Court of Session to a fine not 
exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to such 
juror or assessor within the local limits of the Jurisdiction of the 
Court making the order. 

(3) For good cause shown, the Court may remit or reduce 
any fine so imposed. 

(4) In default of recovery of the fine by attachment and 
sale, such juror or assessor may, by order of the Court of Session, 
be imprisoned in the civil jail for the term of fifteen days, unless 
such fine is paid before the end of the said term. 

948. Gentlemen on the jury list are under no obligation to notify their change 
of address to the Court before leading their usual place of residence, or to make any 
arrangement for the acceptance of notice and for the giving of information to the Court 
that he would be unable to attend Therefore, where summons was served by affixing 
the duplicate on the door of the dwelling house of a juror, who at the time was living 
away from home, and had no knowledge of such service. heU that he was not liable to 
fine for non-attendance— A/oni Lai, 6 C.WJ4. 887. If an assessor has been absent for 
a long time from distnet A. and has gone to reside in district B, so that he may be 
said to have almost ceased to be a resident of district A, he is not liable to ser\’e as an 
assessor in that district under see. 319. Consequently, he cannot be fined under sec. 332 
for non-attendance as an assessor in" obedience to a summons ser^•ed in district A of 
which he had no notice— A/e/iamwod Ejaz. 12 PLT. 209, 32 CrLI 74n ( 7 A^^ ni 
lC.5f0.AML 1931 Pat. 160, Ind. RuL 1931 Pat 220, 1931 Cr.C. 400 . 


Sec. 333.1 


THE CODE OF CRIMINAL PROCEDURE 


1089 


The summons to a juror or assessor must, be ser%’ed in the manner provided by 
sec 69. The issue of summons to a juror or assessor by a registered letter is illegal, 
and no fine can be imposed for the non-attendance of the juror or assessor in such a 
case — Satat Chandra. 1 CW.N. cxvi. 

The order of a Sessions Judge under this section fining an assessor is not appealable 
—Bisscskur, 8 W.R. 83. 


L. — Special Provisions for High Courts. 

333. At an}’ stage of any trial before a High Court under 
Power of Ad\-ocate- Code, before the return of the verdict, 
General to stay prose- thc Advocate-General may, if he thinks fit, 
inform thc Court on behalf of Her Majesty 
that he will not further prosecute the defendant upon the charge; 
and thereupon all proceedings on such charge against the defen- 
dant shall be stayed, and he shall be discharged of and from the 
same. But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 

949, Nolle prosequi; — A rtclU prosequi Is usually granted where any improper 
and Nexatious auempis are made to oppress the defendant, as by repeatedly preferring 
defecu\e tn6cunenis for the same supposed offence, or if it is clear that an indictment 
is not sustainable against the defendant. See Archbold's Criminal Pleadings, 28th Edn., 
P 127. 

After the trial had commenced and the evidence partly gone into, the Judge retired 
fiom the case under sec. S5S as he was a share-holder of the prosecution Bank, and the 
case was adjourned without the jury being discharged The Chief Justice purporting to 
act under Cl 13 of the Charter Act appointed another Judge to preside at the trial of 
the accused In answer to a question by the Judge, the Standing Counsel intimated 
that he intended proceeding with the tnal from the point where it had been left, where- 
upon It was contended on behalf of thc accused that the presiding Judge could not proceed 
with the tnal as the previous Judge and the jury empanelled before him had still the 
seism of the case. The Advocate-General thereupon, in order to get rid of the many 
d.fficulties arising out of the case, entered a nolle prosequi, and the accused was dis- 
charged — Khagendra, 2 C W N 481. In a trial before the High Court Sessions, the 
jury were divided in the proportion of six to three. But the Judge, without ascertaining 
what the verdia of the majoniy was, discharged the jury and ordered a retnal. The 
retnal came before another Judge and another jury, and it was contended on behalf of 
the accused that as the previous Judge had discharged the jury without ascertaining 
what their verdict was and whether he agreed or disagreed with the verdict of the 
majority, the discharge of the jury was illegal and the pret'ious‘*’judge had still the seisin 
of the case, and no other Judge could try It. As the question was of some difficulty, 

the Advocate-General entered a nolle prosequi, and the Judge discharged the accused 

Jalindra, 8 C.^V.N. xlviii. In another Calcutta case the jury in the first trial returned 
a unan.mous verdict of not guilty on the charge of murder, and were divided in 
the proportions of 5 to 4 on other counts. In the second trial on the remaining counts 
(ordered under sec. 308. Cr. P. C.) the jury returned a verdict of not guilty by a 
majority of seven to two. The Judge disagreed with the verdict. The accused was 
brought up aga'n before the learned Judge “to be dealt with according to law.” The 
Advocate-General thereupon appeared and entered a nolle prosequi — Nirmal Kanla Roy. 
41 Cal. 1072 After the close of thc case for the prosecution and just as the counsel 
for the defence was go'ng to call his witnesses, the foreman of the jury suddenly 
informed the Court that they had come to a unanimous verdict as to the guilt of the 
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(2) The Court of Session may, if it shall think fit, at the 
Court may relieve spe- conclusion of any trial by Special iury, 
direct that the jurors who have served on 
for twelve months. such jury shall not be summoned to serve 

again as jurors for a period of twelve months. 

331. (1) At each session the said Court shall cause to be 

List of urors nd ^ names of those who have 

assess attending! attended as jurors and assessors at such 
session. 

(2) Such list shall be kept with the list of the jurors and 
assessors as revised under section 324. 

(3) A reference shall be made in the margin of the said 
revised list to each of the names which are mentioned in the list 
prepared under this section. 

332. (1) Any person summoned to attend as a juror or as 

an assessor who, without lawful excuse, 
ancerf'juSr' SratsS] ^ails to attend as required by the summons, 
or who, having attended, departs without 
having obtained the permission of the Court, or fails to attend 
after an adjournment of the Court, after being ordered to attend, 
shah be liable by order of the Court of Session to a fine not 
exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to such 
juror or assessor within the local limits of the jurisdiction of the 
Court making the order. 

(3) For good cause shown, the Court may remit or reduce 
any fine so imposed. 

(4) In default of recovery of the fine by attachment and 
sale, such juror or assessor may, by order of the Court of Session, 
be imprisoned in the civil jail for the term of fifteen days, unless 
such fine is paid before the end of the said term. 

948. Gentlemen on the jury list are under no obligation to notify their change 
of address to the Court before leaving their usual place of residence, or to make any 
arrangement for the acceptance of notice and for the giving of information to the Court 
that he would be unable to attend. Therefore, where summons was served by affixing 
the duplicate on the door of the dwelluig house of a juror, who at the time was living 
away from home, and had no knowledge of such service, held that he was not liable to 
fine for non-attendance— A/oni Lai, 6 C.WJ^. 887. If an assessor has been absent for 
a long time from distria A, and has gone to reade in district B, so that he mav be 
said to have almost ceased to be a resident of district A, he is not liable to serve as 
assessor in that district under sec, 319. Consequently, he cannot be fined under sec 3^ 
for non-attcndancc as an assessor in obedience to a summons ser%-ed in district A f 
which he had no notice— Afa/iammud Ejas. 12 PX.T. 209 32 CrLT 74n ^■ 7 A■l\ lo. 

T r sto. A.I.R. 1931 Pat 160, Ind. RuL 1931 PaL 220, 1931 CrC. 400 ^ 
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The summons to a juror or assessor must be sen'ed in the manner provided by 
sec. 69. The issue of summons to a juror or assessor by a registered letter is illegal, 
and no fine can be imposed for the non-attendance of the juror or assessor in such a 
case — Saral Chandra, 1 C\V.N. cx\n. 

The order of a Sessions Judge under this section fining an assessor is not appealable 
— Bisscihur, 8 W.R, 83. 

L. — Special Provisions for High Courts. 

333. At any stage of any trial before a High Court under 
Poorer o[ Advfate- ‘*'e return of the verdict. 

General to stay prose- the Advocatc-Gcneral may, if he thinks fit, 
inform the Court on behalf of Her Majesty 
that he will not further prosecute the defendant upon the charge; 
and thereupon all proceedings on such charge against the defen- 
dant shall be stayed, and he shall be discharged of and from the 
same. But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 

949. Nolle prosequi: — A nolU t'rosequi is usually granted where any improper 
and vexatious attempts are made to oppress the defendant, as by repeatedly prefernng 
defecti%e indictments for the same supposed offence, or if it is clear that an indictment 
is not sustainable against the defendant See Archbold's Criminal Pleadings, 28th Edn , 
p 127. 

After the trial had commenced and the evidence partly gone Into, the Judge retired 
liots the case under sec 5S6 as he was a share-holder of the prosecution Bank, and the 
case was adjourned nithout the jury being discharged The Chief Justice purporting to 
act under CL 13 of the Charter Act ajiqjoinied another Judge to preside at the trial of 
the accused In answer to a question by the Judge, the Standing Counsel intimated 
that he intended proceeding with the trial from the point where it had been left, where- 
upon It was contended on behalf of the accused that the presiding Judge could not proceed 
with the tnal as the previous Judge and the jury empanelled before him had still the 
seism of the case The Advocate-General thereujwn, in order to get nd of the many 
d.fficulties arising out of the case, entered a nolle prosequi, and the accused was dis- 
charged — Khagendra, 2 C W.N. 481. In a trial before the High Court Sessions, the 
jury were di\nded in the proportion of su to three. But the Judge, without ascertaining 
what the verdict of the majority was, discharged the jury and ordered a retrial. The 
retrial came before another Judge and another jury, and it was contended on behalf of 
the accused that as the previous Judge had discharged the jury without ascertaining 
what their verdict was and whether be agreed or disagreed with the verdia of the 
majonty, the discharge of the jury was illegal and the previous'^Judge had still the seisin 
of the case, and no other Judge could try it. As the question was of some difficulty, 

the Advocate-General entered a nolle prosequi, and the Judge discharged the accused 

Jatindra, 8 C.WN. xlviii. In another Calcutta case the jury in the first trial returned 
a unan.mous verdict of not guilty on the main charge of murder, and were di\’ided in 
the proportions of 5 to 4 on other counts In the second trial on the remaining counts 
(ordered under sea 308, Cr. P. C ) the jury returned a verdict of not guilty by a 
majonty of seven to two. The Judge disagreed with the %erdict. The accused was 
brought up aga n before the learned Judge "to be dealt with according to law.” The 
Advocate-General thereupon appeared and entered a noUe prosequi— Nirmal Kanta Roy, 
41 Cal 1072. After the close of the case for the prosecution and just as the counsel 
for the defence was go'ng to call Ws witnesses. tl» foreman of the jury suddenly 
informed the Court that they had come to a unanimous verdirt as to the guilt of the 

Cr.— 69 
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accused and did not desire to hear anything more. Upon this, the Counsel for the 
accused said that it was a misbeha«our on the part of the jury to give a verdict without 
hearing the evidence for the defence; he, therefore, asked the Court to discharge the jury 
and to empanel a fresh jury. But the Advocate-General entered a nolle prosequi — 
Olu Muhammad, 7 C.W.N. xxxi. 

Discharge— Acquillal -.—In Jettndra, 8 C.W.N. xlviii, the Judge ordered that the 
discharge amounted to an acquittal, but in Ntrmal Kanta, 41 Cal. 1072 and Olu Muham- 
mad, 7 C.WN. XXXI, the Judge amply disdmrged the accused but did not acquit him. 

An order of discharge under this section is no bar to fresh proceedings being taken 
before a competent Magistrate upon complaint or upon a Police report or under sec. 190 
(c). In spite of an order of discharge passed under sec. 333, the accused may be sent 
up for trial upon the same charges, and the order of discharge does not require to be 
set aside for initiation of fresh proceedings on the same charges — Sheikh Idoo, 40 Cal 71. 
But in a recent case the same High Court has been of opinion that an order of discharge 
passed on a nolle prosequi entered under this section puts an end to the indictment on 
which the prisoner is brought before the Court, and he cannot be subsequently proceeded 
against on the same charge — Jitendra Nath, 52 Cal. 590, 89 I C. 709, A I.R. 1925 Cal. 
902, 26 Cr.L.J 1397. It is curious that no reference was made in this case to the 
earlier case of 40 Cal. 71. 

Sections 333 and 494, Cr. P. C.; — ^Neither sec. 215 nor sec 333 can be resorted 
to for construing sec. 494. They are not pari maierio. The power which an Advocate* 
General entering a nolle prosequt In a trial before a High Court, exercises under sec. 333, 
docs not depend on the consent of the Court, which a Public Prosecutor has to obtain 
when acting under sec. 494, and are indeed rights and privileges of a very different 
character which the Advocate-General owns by viitue of his appointment — Cinbola v. 
Mader, A.I.R. 1932 Cal. 699 (703), 36 C,W.N. 928, 1932 Cr.C. 634, 56 CLJ. 79, 
■60 Cal, 233. 


334. For the exercise of its original criminal jurisdiction 
Ttae of hold« sitting,. Hjgh Court shall hold sittings on such 

days and at such convenient intervals as the 
Chief Justice of such Court from time to time appoints. 


335. (1) The High Court shall hold its sittings at the place 

at which it now holds them or at such other 
Place of holding sittings, place (if any) as the Provincial Government 
may direct. 

(2) But it may, from time to time, * * * * 

•with the consent of the Provincial Government, hold sittings at 
such other placcs'within the local limits of its appellate juris- 
diction as the High Court appoints, 

(3) Such officer as the Chief Justice directs shall give notice 

V - r beforehand in the Official Ga::ctte of all 

0 1 C o 1 I gs. sittings intended to be held for the exercise 
of the original criminal jurisdiction of the High Court. 


Amendmcntt — lo sub-section (1) the words "Provincial Government" have 
been substituted for ''GoN-CTnoi-GcnCTal in Council in the ca«e of the High Court at 
Fort Wilham. or the Local Government in the ca*c of other High Courts" and in sub- 
tcction (2) the words "Piovinaaf Govtramcnl" have been s-ibstituted for "Local Govern- 
ment” and the words ”in the case of the High Court at Fort Wilham with the consent 
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Cf the Govcrr.or-Ger.enil in Council and in all other cases" have been omitted, and in 
tub-section (3) the wxirds '‘Onicial Gazette” liavc been substituted for "local olBcial 
Gazette", by the Government of India (Adaptation of Indian Laws) Order, 1937, 

336. {Repealed.) 

This section wlrch dealt with the place of trial of European British subjects has 
been repicalcd by sec. 20 of the Criminal Law Amendment Act, XII of 1923. 


CHAPTER XXIV. 

GenEr.\l Provisions as to Inquiries and Trials. 

337. ( 1 ) In the case of any offence triable exclusively by 
Tender of pardon to the High Court or Court of Session, or any 
accomplice. offcucc punishable with imprisonment which 

may extend to ten years, or any offence punishable under section 
211 of the Indian Penal Code with imprisonment which may 
extend to seven years, or any offence under any of the following 
sections of the Indian Penal Code, namely, sections 216A, 369, 
401, 435 and 477A, the District Magistrate, a Presidency Magis- 
trate, a Stibdivisional Magistrate or any Magistrate of the first 
class may, at any stage of the investigation or inquiry into, or 
the trial of the offence, with a view to obtaining the evidence of 
any person supposed to have been directly or indirectly concerned 
in or privy to the offence, tender a pardon to such person on con- 
dition of his making a full and true disclosure of the whole cir- 
cumstances within his knowledge relative to the offence and to 
ever)’ other person concerned, whether as principal or abettor, in 
the commission thereof: 

Provided that, zvhere the offence is under inquiry or trial, ito 
Magistrate of the first class other than the District Magistrate 
shall exercise the power hereby conferred unless he is the Magis- 
trate making the inquiry or holding the trial, and, where the 
offence is under investigation, no such Magistrate shall exercise 
the said power unless he is a Magistrate having jurisdiction tn a 
place where the offence might be inquired into or tried and the 
sanction of the District Magistrate has been obtained to the 
exercise thereof. 

(lA) Every Magistrate * * who tenders a pardon under 
sub-section (1) shall record his reasons for so doing, and shall, 
on application made by the accused, furnish him zvith a copy of 
such record'. 

Provided that the accused shall Pay for the same unless the 
Magistrate for some special reason thinks fit to furnish it free 
of cost. 
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■ (2) Every person accepting a tender under this section shall 

be examined as a witness in the Court of the Magistrate taking 
cognicancc of the offence and in the subsequent trial, if any. 

(2A) In every case zvherc a person has accepted a tender of 
.pardon and has been e.ramined under sub-section (2), the Magis- 
trate before zvhom the proceedings are pending shall, if he is 
satisfied that there arc reasonable grounds for believing that the 
accused is guilty of an offence, commit him for trial to the Court 
of Session or High Court, as the ease may be. 

(3) Such person he is already oit bail shall ho. detained 

in custody until the tennmation of the trial. * * 

Change: — This section has been amended by sec. 8S o{ the Cr. P. C. Amendment 
•Act (XVIII of 1923). The principal changes are : — 

(а) The old section was restricted to offences triable by the High Court or Ihi 
Court of Session; the new section includes several other offences. 

(б) A change has been made as regards the Magistrates who can tender pardoru 

(e) The power to tender a pardon should be exercisable during an invesliiation a: 

well as after a magisterial ingutry has begun. 

950. Scope — Offences:— "'here several offences are being inquired together 
the fact that some of the offences do not fall under this section will not debar thi 
.Magistrate from granting pardon in respect of the offences which fall under it. All that 
this section requires is that the offence in respect of which pardon is tendered must b( 
'an offence described herein— HarMwcI. 16 Cr.LJ. 632 (633), 9 SL.R 43; BaJmoiund 
.1915 P.R. 17. 16 Cr.LJ. 354; /swafl. 26 Cr.LJ. 1045. 87 I C. 965. A.LR, 1925 Nag. 409 
. The words "triable exclusively by the Court of Session’* mean an offence shown it 
the second schedule as so triable. A charge under sec. 395, I. P. C.. does not cease t( 
■be an offence triable exclusively by a Court of Session, merely because the charge i: 
triable by, and in fact has been tried by, a District Magistrate under sec 30 of thi 
Code — Bhallu, 1897 P.R 3. So also, a vmlid pardon, once ha\ung been validly given, ii 
not affected by the fact that after the pardon, the Sessions Judge at the tnal altered thi 
charges from those framed by the Magistrate to some other offences — Kouromal, 2i 
Cr.L.J. 1057. 19 S L.R. 183, 81 I.C 881. A I R. 1925 Sind 105. 

All that the officer who can grant pardon under the provisions of this section ha: 
to see is whether on the information at his disposal there is a prime facie case agains 
the person to whom the pardon is going to be tendered for an offence which is exclusive^ 
triable by a Court of Sesaon. If that is so. he is competent to grant a pardon. It i: 
no part of the duty of the Magistrate to take upon himself the task of making j 
thorough and searching inquiry in order to find out whether the offence which has beer 
committed by the person is one wWch will be triable by the Court of Session or by i 
Magistrate. There may be cases in whidi at the time such a person is producer 
before a Magistrate there may be, according to the information of the Magistrate, ; 
good case which is delusively triable by the Court of Session It may eventually 
however, turn out after the case has been tned in the Court of Session that on th< 
■proved facts the offence committed was not one which was exclusively triable by i 
Court of Session but could have been triable by a Magistrate. As soon as the Magistrati 
■is informed that the effrmce is one which according to the investigating authority h 
exclusively triable by the Court of Sesrion, then his duty is to record the statement aftci 
granting pardon to the person put before h\m—Bhola Nath v. Emp., 40 Cr.L.J. 85( 
I.C. 191. AI.R. 1939 All. 567, 1939 A.LJ. 785. ILR. 1939 All. 736 
AteompUce: — An accomplice is a person who is a guilty associate in crime oi 
who sustains such a relation to the criminal act that he could be jointly charged with thi 
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defendant {principal) — Ramasicami Coundan. 27 Mad 271, 14 M.L J. 226, 2 Weir 803; 
Goi srda Balajt, A.I.R. 1936 Nag 245, 1936 Cr.C. 1039. Where a witness is not concerned 
with the comm-ss'on of the cnmc for which the accused is charged, he cannot be said to be 
an accomplice in the cnmc; as it is well-settled that all accessories before the fact, if they 
participate in the preparation for the crime are accomplices, but if their preparation is 
Lmitcd to the knowledge that crime is to be committed, they are not accomplices. 
TMiether a person is or is not an accomplice depends upon the fact in each particular 
case considered in connection mill the nature of the crime; and persons to be accomplices 
must partiQpate in the commission of the same crime as the accused persons in a trial 
are charged. All persons coming technically within the category of accomplices cannot 
also be treated on precisely the same footing — R'aratn Chandra Bisivas, 63 C.L.J, 191 
(195). A person who assists in the concealment of the evidence of the crime (eg, 
assists in the remo^ol of blood-stains of the murdered man from the ground) under 
compulsion and not with the intention of assisting in the concealment of the crime or 
prompung it, is not to be regarded as an accomplice; consequently, the esidence of such 
person can be accepted like the evidence of any other witness — Ghulam Husram, 33 
PL.R. 269, 33 Cr.LJ 567 (569). 133 IC 223 Sec Note 956. 

Accomplice and spy distinguished: — ^This section speaks of an "accomplice," 
or ‘approver’ which means a person who participated in the crime with the accused, but 
after the commission of the crime, out of fear or repentance sides with the prosecution 
in order to obtain immunitj from punishment. Dut a person who allies himself with 
the prosecution before the comnuss'on of the offence and before he associates with the 
accused in the preparation of the offence cannot be called an accomplice, the object in 
such case being not the perpetration of the offence but the detection of it. ^Vhere, 
therefore, certain persons associated with the accused without any criminal intention, 
with the sole object of entrapp-ng the accused, in order to detect an offence, they cahnot 
be regarded as parlietpanis in the cnine but as mere spies or detectives. As such, their 
etadence is legally admissible without corroboration. At the same time some degree of 
disfavour attaches to persons playing the role of spy or informer. Their evidence must 
be carefully scrutinized and the weight to be attached to it must depend upon the 
character of each indiwdual person — Bhuneshicott Pershod. 8 OW.N. 503, 32 Cr.LJ. 
860 (864). 132 1C 231. 14 OLJ. 438. 1931 CrC 444, A.IR. 1931 Oudh 172; see also 
Chaturbhuj Saha. 38 Cal 95. 8 fC 119, 11 Cr.LJ 560, 15 C.W.N. 171; Putin Bekari 
Das, 16 CWN 1103, 13 CrLJ 609 {663. 664). The act of a detective in supplying 
marked money for detection of a crime cannot be treated as that of an accomplice — 
Q-E v. javeebaram, 19 Bom 363; Govinda Balaji Sonar, supra. 

950A. Sees. 337 and 494: — Sec. 337 docs not s-uggest the idea that the only 
method of obtaining the e\ndcnce of a co-accuscd against another is by tendering him & 
pardon; another way of obtaining his evidence is to withdraw the prosecution against 
him under sec 494 Sec 337 does not govern sec 491 nor abndges in any way the 
wide words of sec 49 1. See, 337 appears in another connection and deals only with 
granting pardon to an under-trial prisoner in some serious cases. If he satisfies the 
conditions of pardon, he gets acquitted; if not. he may be tried for the offence. But if a 
case is withdrawn under sec. 494, he may, if he is dtsdiarged, be tned for the offence 
which he admits in his examination as a witness to have committed; and if he is 
acquitted, he cannot be retried, e\cn though he refuses to give his e%'idenee for the 
prosecution— G. V. Raman. 56 Cal 1023, 33 CW.N. 468 (473). Sec 337, Cr. P. C., 
which only applies to the offences of a more serious character therein specified, prondes 
safeguards in the interests both of the Crown and the accused In cases where sec. 337 
is arailablc, it is better that the accused should be dealt with under that section. It Is, 
however, far from saying that even where sec 337 can be applied, it is contrary to law 
to discharge the approver under see. 491 (a). It must be remembered that the appro\*er 
-dealt with under sec. 337 gi\-es his testimony with a contingent charge hanging o\-er 
his head;' also that the cridence of an accomplice whether dealt with under sec 337 or 
discharged under sec. 491 (a), or acquitted under sec 494 (b), is the cridence of an 
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approver, and as such, open to suspicion — Haiihar Sinha, 37 Cr.LJ. 758 ( 762), 163 I.C 
9, A.I.R. 1936 Cal. 356, 40 C.\V.N. 876, 1936 CrC. 583, 63 C.L.J. 307 (F.B.). 

See FaqW Singh v. Emp , in Note 957. . 

951 . Pardon: — IHien can be tenederd Under the old section, a pardon could 
be tendered only in an inquhy (see the words 'offence under inquiry’) but not during 
an investigation — Afolslal ffuolol, 46 Bom 61, 22 CrL.3. 728. But the Lahore High 
Court held that the word 'inquiry' in this section included everything done by the Magis- 
trate whether the case was challanned or not, and therefore pardon could be tendered 
where the offence was only under investigation by the police — S/icr Muftammad. 3 Lah, 
431. This was also the view in Sind — Andal, S SL.R. 174, 13 CrL.J. 33. This conflict 
of opinion has now been removed by the present amendment and under the present 
section it can be tendered at any stage of the investigation as well. 

All this section requires is that there should be investigation in progress regarding 
the offence. If at the date of the pardon, proceedings acre going on against the accused 
for an offence mentioned in this section, the pardon is perfectly legal, and the approver 
is a competent witness against the accused — Ismail Panju. 26 CrLJ. 1115, 88 I C. 283, 
A I.R. 1925 Nag. 337.A pardon may be tendered to a person even after a charge 
has been framed against him — Mangu, 22 Cr.L.J. 255 (Lah.). A pardon can be 
tendered to an approver during the course of an inquiry even though the prin- 
cipal offender has absconded and the trial cannot, therefore, proceed. In such a 
rase the approver’s statement will be recorded under section 5i2~Dagdu. 46 Bom. 
120, 22 Cr.L.J. 620 This se«ion docs not require that a trial or an inquiry 
should be in progress at the time pardon is tendered. Therefore, a pardon is not 
illegal by reason of the fact that at the time when the Magistrate had granted 
pardon he had adjourned the case under section 526 (8). Although the Magistrate 
had postponed the investigation or Inquiry, he did not become fundus o^cioj he had 
not ceased to be the Magistrate w-ho would be or was investigating or inquiring into the 
offence, The Magistrate was the only Magistrate who at that time had jurisdiction to 
inquire into the case— Chand, 49 AU. 181, 27 Cr.LJ. 1369. 24 A.L J. 1050 

Who can grant pardon See Notes under "Change" above tVhere the offence 
Is under investigation, the Magistrate (other than the District Magistrate) tendering 
pardon must have jurisdiction over the offence. A Magistrate of one district cannot 
tender pardon to a person implicated in an offence committed in another district and 
inquired into in the latter district. The pardon so tendered is illegal and cannot be 
validated by the operation of sec. 529— C/iWda. 20 All 40. 

IVhere the offence is under investigation, the Magistrate can grant pardon only 
with the sanction oJ the District Magistrate. This sanction should be written sanction; - 
but an oral sanction, though irregular, would be valid — Sultan Khan, 5 A L.J. 691, 

8 Cr.LJ. 445 (450). 

A Deputy Coininissloner trying a case triable exclusively by the Scss’ons Court, 
under the powers conferred by sec 30 can offer a conditional pardon to an accused 
under this section — Paban Singh. 10 CW.N. 847, 4 CrLJ. 44 

When the Legislature used the words ‘the District Magistrate’ in sec. 337 (1), 
Cr. P. C., it did not intend to exclude an Additional District Magistrate upon whom 
the ordinary powers of a District Ma^strate had been conferred under sub-sec (2) of 
sec. 10. Cr. P. C By the use of the definite article before “District Magistrate” in 
sec. 337, Cr. P. C, the Legislature never intended to specify the District Magistrate 
appointed as such and not the Additional District Magistrate empowered as such. 
The Additional District Magistrate is not m any wav affected by the Proviso to sec 337 
(1). Cr. P. C., and he is in his own ridit empowered under the law to tender a pardon 
to the accused— Amar S'mgh, A I.R. 1938 Lah. 796 (793), 40 Cr.L J. 543 181 1C. 509, 
40 P.LR. 758, ILR. 1939 Lah. 38 

Power of Local Government The Local Government has no power to offer a 
conditional pardon to an accused for the purpose of giving e\-idence against the other 
accused, under this section— Paban Shtgh. 10 CW.N. 847, 4 Cr.L.J, 44- Banu Smgh, 
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33 CaL 1353, 10 962 (A new provision regarding conditional pardon has been 

inserted in sec. 401, sub-sec. 5.\.) But the Local Got'eroment as an executive authority, 
has power to refrain from prosecution indetvndently of this section — Har Prosad, 45 
AIL 226 ( 229). 21 A.LJ. 42. See also Fa^ir Swgft. 37 Cr.L J. 515 (517), 162 I.C 180, 
A.LR. 1936 Lah. 353, 16 Lah. 591, 37 P.L.R. 715, 1936 Cr.C. 294. This section is 
addressed to certain CcutIs of Justice, and has nothing to do with the powers of the 
Local Co\-ernnient in the matter of instituting or refraining from instituting any 
prosecution. The Local Government can grant pardon even though the case is not 
triable exduavcly by the Court of Sesaon or High Court. It can examine an 
aecomplice as a witness even though no formal tender of pardon has been granted to 
him. Thus, where the Government of C. P., having before it the case of a Subordinate 
Judge who was suspected of receixing bribes, issued a notification to the effect that no 
prosecution would be instituted by the Gosernment against any person who would come 
forward with cxadcncc that he had paid or offered bribe to the accused (Sub-Judge), 
and in consequence of the notification luo men came forward and gave evidence against 
the Sub-Judge, Ac/i that Uicir eiidence was admissible on the principle of sub-sec. (2> 
of this section, although no pardon was formally tendered to them under sec. 337 and 
although the offence (sec 161, I. P. C.) was not triable exclusively by a Court of 
Sesaon or High Court— //or PtosaJ, supra. 

7*0 tchom pardon can be tendaed : — Pardon can be tendered to any person who 
is supposed to be directly or indirectly concerned in, or pnvy to, the offence. The xrord 
"supposed" must be taken as intended to exclude merely tJie case of a man who has 
actually been conrieted of the crime, and not the case of a man who though admitted 
to be a party to the enme is unconvictedj therefore, where pardon was tendered to a 
person who pleaded guilty but was not comneted, it was held that the pardon was 
properly granted and that his evidence was admisriWe— A'a/lu, 7 All. 160j Chagya, 
Ratanlal 730 ( 762). 

It is not necessary that the person to whom a pardon is tendered should himself be 
charged with an offence triable exclusively by the Court of Sessions it Is not even 
necessary that he sho'uld be an accused in the case; all that is required by this section 
is that he should be supposed to have been dircaly or indirectly concerned in or privy 
to such an offence with which another person is charged— /fesAim, 24 CrL J. 566 (Nag.). 

Pardon cannot be tendered to a person whose complicity in the crime is not admitted 
by himself; such a person cannot be considered to be an approver, and his evidence 
cannot be taken as that of an approver— 5an/ Pam, 24 Cr L J. 799. 

Condition of pardon • — ^Tlie only condition on whidi pardon can be tendered to an 
accomplice is the only one specified m this section. A tender of pardon on condition 
that the approver should profess to have been present at the scene of the offence and 
to have personal knowledge of the circumstances under which the offence xras committed 
(which was not true) is illegal. The accomplice should rwt be bound over to any parti- 
cular narration, and in a fender of pardon there should be no temptation offered to 
deviate from the truth— yaAwb, Ratanlal 612 (614), following H'lnsor, L.R. 1 QB. 312. 

Disclosure . — ^This section requires that the disclosure shall be reduced into writing. 
If it is made orally, the verbal testimony of the Magistrate to whom it has been made 
will be sufficient to prove the statemenL But, as a rule of caution, the approver’s 
statement should be alwaj’S reduced to writing, so that no dispute may subsequently 
arise as to what the exact terms of the statement were — Ram Nath, 29 P.LR. 165, 
29 Cr.LJ. 413 (415), 108 IC. 514, A.X.R. 1928 Lah 320, 10 A.ICr.R. 76, 9 Lah, 608. 

The wording of the section leaves no room for doubt that the tender of pardon is 
to precede the making of full and true disclosure and not to follow it; that is, the true 
and full disclosure is expected to be made by the approver when he is examined as a 
witness in tlie enquiry or tnal. This section, itself does not contemplate and authonre 
the recording of any statement by llie accused as a preliminary to the tender of pardon. 
Although this section does not contemplate recording of any statement by a Magistrate 
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in the course of the investigation it is quite conceivable that after an accused is granted 
pardon he ceases to be an accused person and he can be examined as a sdlness; see 
Hajumal Par-manand v. Einf)., 16 Cr.LJ. 632. 30 I.C. 456, 9 SL.R. 43 and Faqir Singh 
V. Crown, 16 Lah. 594, 162 I.C. 180. A.I.R. 1936 Lah. 353, 37 P.L.R. 715, 1936 Cr.C 294, 
37 Cr.LJ. 515, 8 R.L. 867. IVhen he ceases to be an accused person he may well be 
examined under sec. 164, Cr. P. C, after administering him oath, as was done in cases 
reported in Crown v. Parma Nand, 14 Lah 507, 142 I.C. 776, Ind. Rul. 1933 Lah. 303, 
34 CiL.J. 469. A.I.R 1933 Lah. 321, 34 Pi.R. 421, 1933 CrC. 564. Ram Nath v. 
Crown. 9 Lah. 608, 108 LC. 514, 29 P.L.R. 165, 29 Cr.L.J. 413, A.I.R. 1928 Lah. 320, 
10 A I.Cr R. 76 and Anup Singh v. Emp., A.I.R. 1933 Lah. 910, 146 I C. 677, 1933 Cr.C 
1297, 6 R.L 265. 35 Cr.LJ. 168.— Honfa/ v. Emp., 41 Cr.L.J. 433 (435, 436), 187 I.C 
203, 1940 N.L J. 286. 

952. Effect of pardon: — A person who has been granted pardon under this 
section and 'who has fulfilled the conditions of pardon must be released, and cannot be 
rc-arresied in respect of the same offence or for any offence inseparably conneaed with 
it Thus, in a dacoity case, an accused was tendered pardon under this section He 
made a full statement Implicating himself and others, pointed out the place where he 
had a carbine and ammunition concealed, gave them up to the Police and in all respects 
complied with the conditions of the pardon. At the close of the case he was released. 
He was then re-arrested and tried under sec. 20 of the Arms Act in respect of the 
possession of the carbine and ammunition which he had given up to the Police field 
that the possession of carbine and ammunition being an offence in connection with the 
matter of the dacoity, and inseparable from his guilt as a dacoit, his prosecution for 
such an offence, after he had fulfilled the conditions of pardon in the dacoity ca^. was 
improper and must be set aside— S/itam Sunder, 19 A.L.J. 717, 22 Cr.LJ. 699, 63 
I.C. 827. 

A pardon tendered to a person In respect of one offence is no bar to his trial and 
conviction for an entirely dWerenl offence— Sordaro, 46 All 236 ( 240). 22 AL.J. 8S, 
25 Ct, LJ, 956. But it will bar his trial and conviction in respect of offences which are 
so closely connected with the offence in respect of which the pardon was tendered that 
they may be said to be covered by the terms of the pardon— Conga Charan. 11 All. 79, 
Thus, where the approver who was granted pardon in connection with a case of forgery, 
made a full and true disclosure of the circumstances of the crime, and in so doing he 
also related the details of some other earlier offence* (e g , money Order fraud) committed 
by himself and the other accused, which were not relevant to the inquiry, but he made 
those disclosures under the belief that those earlier offences also fell within the scope 
of the inauiry, and he was not warned by the Mapstrate agamst mabing those irrelevant 
statemenia, held that the approver ^ould be given the benefit of doubt there might be 
as to his understanding of the pardon, and that the pardon granted in the forgery case 
should excuse him from prosecution for the earlier offences («.g. money order fraud) — 
Nilmadhab. 5 Pat. 171, 27 Cr.L.J 957 (961), 96 I.C. 509, A.1R. 1926 Pat. 279. "If 
the prisoner having been admitted as an accomplice to one felony, be thereby induced 
to suppose that he has freed himself from the consequences of another felony, the Judge 
will recommend the indictment for sudi other felony to be abandoned” — Russell on 
Crimes (4th Edn.), Vol 3, p. 597. 

Once the approver has accepted a tender of pardon he stands on the same footing 
as any other witness with the exception that he is liable to forfeit his tender of pardon 
if he does not comply with the conditions on nriiich the tender was made. There is no 
legal bar to the examination of any other rritness under sec. 164, Cr. P. C., and there is 
no reason why the exandnation of the atJprover under that section should be open to 
any objection— Hnsiama, A.LR. 1933 Lah. 868, 1933 CrC. 1113 35 CrLJ 111 
146 I C. 461. ■ ' ! 

953. Sub-section (1A)—Recordioi? reasons: — Although sub-section flA) 
requires the Magistrate, who tenders pardon, to record his reasons for so doing still the 
IKOidins o! ft? is not a condition precedent to the tender ot pardon and it? 
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acceptance by the appro\-cr, and the pardon cannot be set aside merely because the 
reasons are not recorded Such irregularity does not prejudice the approver — Shama 
Charon, 13 Cr.LJ. 583 ( 590) (All Is Sitl/an Khan. 5 ALJ. 691, 8 CrL.J. 445 (451). 
IMien the (acts which led up to the tender of pardon appear on the record, the omission 
to state the rea-^ons is not an illegality which Nutiates the proceedings, but a mere 
irregubrity curable by sec 537, unless it has occauoned a failure of justice — Dukhu, 

1929 AU. 227. 30 Cr.LJ. 1157 (1158), 120 IC. 126, A.IR. 1929 All. 321, Ind Rul. 

1930 All 14? Ananda. 36 Cal. 629? U'atyatn. 5 Lah.L.J. 408, 25 CrL J. 174, 76 I.C. 398, 
A.I.R. 1924 Lah. 99? Fu^ir S?mj/i v. Emp., infra, tn Note 957; nor even can it be a ground 
for exclud.ng the approver's e\idcncc as inadmisuble — Banu Si'ng/i, 5 CLJ. 224 

^\*here a Magistrate tendering pardon states in his order that in order to connect 
the aecuMd with the offence of murder it is essential to make an approver in the case 
and that he therefore tenders pardon under sec. 337, Cr. P. C., to the person concerned, 
it amounts to sufficient compl’ance with the proxdsions of sec 337 (1-A), Cr. P. C.. 
as no clearer reason for tendenng pardon can be imagined and the only thing required 
by bw to be done has been amply done — Amor Singh, A.l.R. 1938 Lah. 796 (798), 
40 Cr.L.J. 5t3, 181 I C. 509, 40 P.L R. 758. I L R. 1939 Lah. 38. 

954. Sub*section(2) : Approver as uitness i — It is nowhere bid down in 

the Criminal Procedure C^e that the acceptance of pardon should be in writing or 
that it should be fcprcsscd in any other manner? it is to be gathered from the cir- 
cumstances— Arnsr Smell, supra. UTien an accused person tendered pardon and he 
accepts it. he ceases to be an aecjscd person, and he can be examined as a witness. 
It is quite unnecessary in such a case that the prosecution should be formally withdrawn 
aeainst him under sec 494— //crKffltff. 9 S.LR. 43, 16 Cr.LJ. 632 ( 633). An accused 
person to whom a pardon is tendered under this section ceases to be an accused from the 
moment the pardon Is accepted and is to be treated as a witness thereafter— Fc^ir Si«gA, 
37 Cr.L.J. 515 (517), 162 IC 180. A.IR. 1936 Lah. 353, 16 Lah. 594. 37 P.LR. 715, 
1935 CrC. 294. fofrowmg Khairali Bam. A-f-R. 1931 Lafi. 47b*. 132 f.C 519, X2 Lah. 635, 

1931 CrC 700, 32 CrX J. 913, 32 P.L.R. 493, Ind. Rul. 1931 Lah. 615. 

Accord'ng to clause (2) the approver shall be examined as a witness in the case. 
The expression “in the case" (see the old section) includes the preliminary inquiry, 
and does not refer to Uie trial alone — Bamasuiami, 24 Mad. 321? hfallu, 11 N.L.R. 59, 
16 CriJ. 417. This is now made clear by the present amendment of this sub-section. 

The amendment of this clause also makes it dear that the approver must be examined 
both in the Court of the committing Magistrate and in the subsequent trial, and not in 
the former Court alone But if the aoprover when examined before the committing 
Magistrate resiles from his previous disclosures and says that they were made under 
police pressure and he is not examined at the subsequent trial, the fact that he was 
not examined before the Sessions Judge docs not bar his tnal for the offence in respect 
of which the pardon had been granted — Ram Nath. 29 PJ..R. 165, 29 CrL.J. 413 
(416), 108 I.C. 514. 9 Lah 608, A LR. 1928 Lah. 320 IVhether non-compLance with 
the prorisions of sub-see. (2) of this section rendcR trbls of the persons against whom 
the approver’s evidence is to be tendered illegal, is a question which was left undecided 
in this case The same High Court has decided the question in Mahla v. Emp, 31 
CrLJ. HI. 120 I a 489. AIR, 1930 Lah. 95, 1930 Cr.C. HI. 120 IC. 489. 11 Lah. 
230. 31 P.L R. 495 and has held that any person who has accepted a tender of pardon 
under the provisbns of this section must be examined as a witness in the Court of the 
Committing Magistrate and at the subsequent trial of e%'cry person tried for the same 
offence, pros-ided. of course, that it is pbj-sirally possible for the Crown to produce the 
approver. The fact that an aoprover appears to the Court to be an untrustworthy 
witness docs not absolve the Ckjurt from compljnng with the stapjtory provisions. The 
failure to comply with the provisions of sub-sec. (2) of this section is an illegabty and 
not a mere irreguliritv in procedure and the trial is void as are the proceedings before 
the Committing Magistrate, 
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Once a pardon has been tendered and accepted cl (2) of this section renders it 
obligatory for the prosecution to examine the approver both in the committing Magis- 
trate’s Court and in the Sessions Court, should the ease be committed. The Legislature 
has required that the approver, whato'er statements he has made in the Court of the 
committing Magistrate should be examined as a witness in the Sessions tnal. The 
purpose of the direction in sec, 337 (2), Cr. P. C., is the larger purpose of the mterests 
of justice With the exception of evidence adnutted under sec. 2S8, Cr. P. C , it is 
upon evidence led in the Sessions Court that the guilt or innocence of the accused is 
determined, and it is in the Sessions Court that the approver has his main duty to 
VeTtorm—Shahdnio Dhaniparto, A.IR, 1910 Sind 114 (116), 41 Cr.LJ. 747, 189 IC. 
452, not following Nayeb, infra. But if a pardon tendered to an accused person on 
his undertalung to ma'ce a full disclosure is withdrawn by the committing Magistrate 
on the ground of non-fulfilment of the undertaking, it is not obligatory on the prosecution 
to examine him before the Sessions Court — Nayeb, 38 C.W.N. 659 (662), 35 Cr.LJ. 1479 
(1482), 61 Cal. 399, 1934 Cr.C 929, A.IR. 1934 Cal 636. See also Andal, 5 S.L.R, 174, 
13 Cr.L.J. 33. 

Where an approver when examined in the preliminary inquiry keeps back material 
ewdence within his krowledge, the Magistrate can withdraw the pardon, and the 
prosecution is not bound to put him forward as a witness in the sessions trial — 
Jlamaswami, 24 Mad 321. A person who has not satisfied the condition of pardon at 
the commitment, need not be examined at the trial in the Sessions Courts the evidence 
given by him before the committing Magistrate can be used as evidence in proceedings 
taken against him— N go Po. 7 Cr.L.J 245 (Bur.); Suba, 1905 P.R. 41. It is not 
necessary to examine the approver in the Sessions Court i( he has shown by his evidence 
in the Magistrate’s Court that he is an untrustworthy wiiness—SasAi. 42 Cal. 856, 
19 C.W.N. 295, 16 CrL.J. 65. But the Lahore High Court is of opinion that even 
the fact that the pardon has been withdrawn before the trial in the Sessions Court 
does not absolve the prosecution from its duty of producing the approver before the 
Sessions Judge— Cficl Singk. 31 Pi«R. 1010, 32 Cr.L.J. 1126, 1931 Cr.C 166. A.I.R. 
1931 Lah 102. 134 I C. 193. 

The approver must be examined as a witness at the subsequent trial of every person 
tried for the same offence? if there are several accused persons and they are tried at 
different times separately, the approver must be examined as a witness in every one 
ol these trials It is incorrect to say that the approver’s obligation as a witness is con- 
cluded as soon as he is examined as a witness at the tnal of one such person, and that 
he need not appear at any subsequent trial of other persons charged with the same 
offence — A/aftfa. supra. 

An approver cannot be examined as a witness unless and until he has been 
discharged by a wntten order; a mere promise o! immunity from prosecution given by 
the Local Government does not amount to an order of discharge. Unlc'^s he is formally 
discharged, he does not cease to be an accused person and cannot be examined as a 
witnessi and he does not cease to be an accused person by reason of the mere fact that 
the police did not send him for trial — Afohandu, 1 Lah. 102 (dissenting from Sardar, 
.1904 P.R. 21). 

A pardon was tendered to and accepted by an accused m the committing Magis- 
trate’s Court, but by some mistake his name was still in the category of the accused 
when the case came before the Sessions Court, and he was placed on the dock along 
with the other accused. The mistake was soon found out, and the Sessions Judge then 
removed him from the dock, and he gave eviden« in the trial Held that the aoprover's 
evidence was admissible— A ywb Mandid, 54 Cal 539, 28 CrL.J. 689 103 IC 545 
A.I.R. 1927 Cal 680, 8 A.I CrJl. 309. 

Although sub-sec. (2) of sec. 337, Cr. P. C, contemplates that every person 
accepting a tender shall be exaimned as a witness in the Court of the Magistrate taking 
cognizance of the offence and in the subsequent trial, if any, other Magistrates are also 
empowered to record the statement of a person to whom pardon has been tendered— 
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AmcT Smth. .\IR. 1938 Lali. 793 (799). 40 Cr.LJ. 543, 181 I.C. 509, 40 P.LR. 758, 
ILR. 1939 Lah. 38. following Parmanand. AIR. 1933 Lah 321, 1933 CrC. 564, 
142 I C 776. 34 Cr.LJ. 469, 14 Lah 507, 34 PUR. 421. 

935. EITcct of illegal pardon: — It is illegal for a Magistrate to convert an 
accused into a witness (appro\cr) CTCcpt when a pardon has been lawfully granted 
under ses. 337 — Hanmanla, 1 Bom. 610; Therefore, where a Magistrate tenders pardon 
to one of the accused penons m a case not cscluaxtly triable by the Court of Session, 
and examines him as a witness, the statement made by that accused is irrclei'ant and 
inadmissible even as a confess on of a co-accused — Ashgar, 2 All. 260. Contra — Su&ra- 
mania Ayyar. 25 Mad 61 (68), m which it was held that although the tender of pardon 
was illegal, he was competent to give evidence as a witness. 

It has been po nted out in this Madras case (25 Mad. 61, at pp. 68-69) that the 
question as to whether an approx er, who has been illegally pardoned, can be competent 
witness, depends upon the further question whether the approver had pleaded guilty 
or not. If he had not pleaded guilty, and had neither been acquitted nor discharged 
nor comacted. he cannot be examined as a witness against the other accused. This was 
the ratio dtcidrr.dt in llanmanla. 1 Boro. 610 and Ashgar, 2 All 260. But when the 
approver had pleaded guilty (as in 25 Mad 61), no issue remained to be tried as 
between him and the Crowns he could not be said to be tried jointly with the other 
accused; he was not in charge of the his incompelency to give evidence had been 
rczaox'ed, and oath could be lawfully admiti'stcrcd to him. 

SSG, Conxnclion based on approver's evidence: — Though a conxiction 
is not illetral because it proceeds on the unconoborated testimony of an approver 
(sec. 133. Exadcnce Aa), jet it has now become the umx-ersal practice not to convict 
on the testimony of an accomplice, unless it is conobrated in material particulars 
Kallu, 7 All. 160, Ramasuamt 27 Mad 271j Kiishmbhat, 10 Bom. 319; Sri'mVffj, 7 
Bom.LR 959, 3 CrL J 33: Maganlal. 14 Bom. 115; Yesin. 28 Cal 689; Skabrah, 1919 
P.R. 20, 20 CtLJ. 191, 49 1C 607*. Afadan, 4 P.L.T. 381, 24 Ci.LJ. 723. Tha evi- 
dence of an approx’er does not differ from the evidence of any other witness sax^e in one 
particular respect, namely, that the evidence of an accomplice is regarded ab initto as 
open to grave suspicion Accordingly, if the suspicion which attaches to the evidence 
of an accomplice be not removed, that exndence should not be acted upon unless corro- 
borated in some material particular; but if the suspicion attaching to the accomplice’s 
exidence be remox'cd, then that evidence may be acted upon even though uncorroborated, 
and the guilt of the accused may be established upon that evidence alone — Rattan 
Dhanuk. 8 Pat 235, 30 CrLJ. 137 (138), 113 IC 329. 9 PL.T. 672, AIR. 1928 
Pat 630 The Judge in his charge to the jury should take care to point out that 
although a conviction based on the uncorroborated testimony of the approver is 
not illegal, >et it is not the practice of the Court so to convict, and should state 
also that the evidence of the approver was gix’cn on conditional pardon — JamU- 
uddi, 29 Cal 782; Surya Kanta. 24 CW.N. 119. 31 CLJ. 20 (F.B ). If this 
warning is omitted, a conviction based on such uncorroborated evidence must be set 
•" aside— Rat/an Dhanuk, supra See Jamoldi, 51 CaL 160, and other cases cited in 
Note 915 (5) under sec. 297. 

The testimony of the approver ought to be corroborated in material particulars in 
the matter of circumstances of the crime and also in the matter of identifj-ing the accused 
with the offence. The corroboration must be independent of the accomplice; and the 
exidence of one accomp’ice cannot corroborate the exidence of another; the exidence 
of either requires corroboration before it can be acted upon. So far as the statutory 
provisions are concerned, there is nothing In law to justify the proposition that exidence 
of a xvitness who happens to be cx^isant of a crime, or who made no attempt to 
prex'ent it, or who did not disclose its ounimssion, should only be relied on to the same 
extent as that of an accomplice The real question in such a case is the degree of credit 
to be attached to the testimony of such a witness; and that depends on all the facts 
and circumstances of the particular case. It may not be possible to pbee much reliance 
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on the e\*idence coming from persons foiling within the description given abQ%^, but 
they are not accomplices, and it leads to confu^n of thought to treat them as "practi- 
cally accomplices” and then apply the rule as to their credibility instead of judging their 
credibility by a careful consideration of all the particular facts of the case affecting the 
e\ida\c&—Hafizuddt. 35 Cr.L.J. 1357 (1359). 151 I.C 486, 38 CAVJ^. 777, A.I.R. 1934 
Cal. 678 (SB.). Sec also Nerain Ckandia Bisuas, 63 C.L.J. 191 (195). 

IMiere the witness sa>-s that she helped the accused to dispose of the body only 
because he threatened to kill if she did not, she would not be accomplice, but whether 
She was an accomplice or not, it would certainly be unsafe to rely on her e\idcnce unless 
it is corroborated in some particular as against the accused — S'anku, 37 Cr.LJ. 846, 
163 I.C. 460. 18 NL.J. 327; Biijpal Sinih. 37 Cr.LJ. 1065 (1067), 165 IC. 133, 1936 
O.WJ^. 892. VTicre a woman was cognizant of the fact that her paramour intended 
to kill her husband and in spite of this she did not disclose the fact to her husband, 
she must be regarded as an accomplice. In any case, her testimony cannot carry' any 
higher \-alue than the testimony of an accomplice — Phulla, A.IJL 1936 Lah. 731, 37 
Cr.L.J, 978, 164 I C. 700, 33 PX R. 226, 1936 Cr.C. 766. 

See Note 950 "Accomplice". 

957. Sub-section (2A): — Afaeisttate canml try the case : — Sub-section (2.\) 
lays down that the Magistrate tendering the pardon must commit the case to the 
Sessions; this means that he is not competent to proceed with the trial himself— Peru, 
2 O.W.N, 4&4. 26 CrLJ. 1216. 83 I.C. 736. A.I.R. 1925 Oudh 472, 12 OXJ. 542. See 
also PuWic pTOseeutor v. Mu^uartob, 34 Cr.LJ. 212, 141 I C. 881, A.I.R. 1933 Pesh 3. 
1933 Cr C 145, Ind. Rul. 1933 Pesh. 1. The illegality is not one which can be cured 
by sec. 537 — Jimun, 26 CrLJ. 549, 83 I C. 645, AIR. 1925 Lah 378. Thus, where 
in a case of robbery, the Magistrate grants a condit-onal pardon to an appro\er and 
is satisfied that there is a prima fade case, he has no jurisdiction to dispose of 
the case himself but is bound under this pronsions of this clause to commit the case 
to the Sessions— A’ga A'm. 4 BurXJ. 11. 86 IQ 477, A.I.R. 1925 Rang. 207, 26 CrXJ. 
829. The Magistrate before whom the suspected person is brought face to face, and 
who attempts to induce him by promise of pardon to make a full and true disclosure, 
assumes to a certain e.stenl the function of a police^Dflicer and identifies himself with 
the prosecution, and it is doubtless on that reason that it is considered proper to dis- 
qualify him from trying the case — Batcra. 1898 P.R. 3. 

^iliere offences charged were within sec. 337. Cr. P. C, and the tender of pardon 
was made by a Magistrate within the terms of the section expressly on condition of 
the person to whom it was addressed making a fuD and true disclosure o! the whole of 
the facts (or circumstances) witWn his knowledge and the persons who accepted the 
tenders of pardon from the Magistrates, were se^■eraIJy e.xamined before the Magistrate 
taking cognizance of the offence, the requirements of sub-sec. (2.^) of sec. 337, Cr. P. C, 
then automatically came in force, which are that the accused, if there are reasonable 
grounds for believing that he is guilty of the offence is to be committed to the Court 
of Session or High Court. It is merely an irregularity on the part of the Magistrate 
if he has not recorded his reasons as required by sub-sec. (lA) of sec. 337, Cr. P. C. 
The right of the accused or the appros'cr cannot be affected because the Magistrate has 
failed to comply with a requirement imposed for the benefit of the accused. Nor is it 
material that the Magistrate tendering the pardon did so after consulting the Local 
Go^-emment and with its authority. That is an internal matter of administration, 
which cannot affect the position of the accused or the approver. The essential fact is • 
that the pardon was tendered to the aTOroN'er by the Magistrate. It is ob\ious that 
the proceedings so taken under sec. 337, Cr. P. C., were different in character from 
the course which would have been taken under sec. 494, Cr. P. C. This latter section 
belongs to a different chapter of the Cbde. Sec. 337 falls under Chap. 24. which 
deals with general pro\'isions as to inquiries and trials. Sec. 494 falls under Chap. 38, 
whidi is headed "of the Public Prosecutor." that is to say, the former section deals with 
the action of a judicial, the latter with that of an executis-e officer. Sec 494 says 
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nothing about parcJons at all. It ei\cs a general executive discretion to withdraw 
from the prc^cculion subject to the consent of the Court, which may be determined on 
many possible grounds, one of which no doubt is that the person in respect of whom 
the charge is withdrawn may be willing to give evadence. But the whole procedure 
and the various consequences under sec 491 differ from those under sec. 337. tVhere 
at a fater stage in the proceeds, the prosecution seeks to bnng themselves under 
sec. 494, by purporting to take action under it, but it is then too late to change 
the position either as against the accused or against the approvers The Local Govern- 
ment may not intend to act under sec, 337, but if their overt acts are such as to be 
only capable of being referred to that section, iheir intention not to act under it cannot 
matter— faiyir S.tigh v Emf .AIR. 1938 P.C. 266 (269), 40 Bom.L.R. 1254, 68 C.L.J. 
328, 42 CW.N 1252, 1938 OLR 403. 1938 A.CrC. 69, 19 P.LT. 717, 176 I.C. 898, 
1938 M W.N 959, 48 M.L W. 537, 40 P.L.R. 876. 40 Cr.L J. 360, I.L.R. 1938 Lah. 628, 
11 R.PC. 81. 1938 A L R. 753. 4 B R, 850, 1938 O.W.N 809. 1938 P.W.N. 698, 1938 
OA. 672. 1938 AWR (P.C) 170. (1938) 2 MLJ. 780 (P.C.), overruling Faqh 
Sinsh V Emp . 37 Cr L J 515, 162 I C 180, A.l.R 1938 Lah 353, 16 Lah. 594, 37 P.L.R. 
715, 1936 CrC 294. 9 RL 867, infra 

A Deputy Commissioner trying a case under the special powers conferred by sec. 30, 
does so as a Magistrate, and if he tenders pardon to one of the accused, he cannot try 
the case himself — Paban Stnih, 10 CWN 847, 3 CrL.J. 44; Kishore, 25 Cr.LJ 1341, 
82 I C. 573, A.I R 1925 Nag 119 On consequence, pcrhapis the most important, is 
that when a Magistrate has tendered the pardon, the tnal must not be by another 
Magistrate even though he is vested under sec 30. Cr. P. C. to try such an offence, 
but by the High Court or Sessions Court— Singft v. Emp , supra. 

This sub-section debars only the Magistrate tendering the pardon from trying the 
case; but a Distnct Magistrate sanctioning the tender of pardon to an approver is not 
precluded from trying the case— Aftbar. 1919 P.R 30, 21 CrLJ. 306, 55 I C. 466. 

f^Tiere two of the accused were produced before the District hfagistrate and were tofef, 
under the direction of His Excellency the Governor, that no proceedings would be taken 
against them provuded they made a true statement of facts relating to the case within 
their knowledge and, after they had accepted the terms, the case against them were 
withdrawn under sec. 494, Cr. P. C , in the Court of the Special Magistrate and with his 
permission and they were examined as witnesses on behalf of the prosecution, held that, 
in the circumstances, the case did not fall within the purview of sec 337, Cr. P. C , and 
that the accused were not entitled to have it tned by the Court of Sess'on in accordance 
with the provisions of this sub-section — Faqtr Si«g/i, 37 Cr.L J. 515, 162 I.C. 180, AIR. 
1936 Lah 353, 16 Lah 594, 37 PLR 715, 1936 CrC 294 This decision was overruled 
by the Privy Council in Fagtr Singh v. Emp , supra. 

A Special Magistrate under the Ordinance (H of 1932), tendering pardon to the 
accomplice, can proceed with the trial of the case himself as the Ordinance is inconsistent 
with sub sec. (2A) and prevails — Abdul hfajid, 34 CrLJ. 1023, 145 IC. 656, AI.R. 
1933 Cal 537, 60 Cal. 652, 1933 Cr.C. 893 Such is also the case with a Special Magis- 
trate under the Bengal Suppression of Terrorist Outrages Act (XII of 1932 BC.). He 
can tender pardon to an accused and try the co-accused himself — Mohammad Saleuddtn, 
36 Cr.L.J. 884, 156 I C 238, A I R. 1935 Cal 281, 1935 Cr.C 391, 39 698; 

Ilaiihar Sinha, 63 CLJ, 307, 40 C.WJJ 876, 163 I.C. 9. AI.R. 1936 Cal. 356, 1936 
CrC. 583 (F.B ). 

Approver cannot be committed : — Under sub-sec (2A) it is dear that when pardon 
has been granted to an accused, the case of the other accused alone should be committed 
to the Sessions. The approver cannot be commttted to the Sessions, for since he has 
been granted a pardon he cannot be tried. If the Magistrate commits the approver 
along with the other accused (which Magistrate frequently do under a mistaken view 
ul the law), the Sessions Judge ought to make a reference to the High Court for getting 
the commitment of the approver quashed. If, however, the Sessions Judra does not 
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make any such reference, treating the commitnient of the approver as if there had been 
no commitment, the procedure is not illegal but a mere irregularity— B/icgu'cndin, 6 
O.W.N. 218, 30 Cr.LJ. 567 (569), 116 IC. 193, A.I.R. 1929 Oudh 190, Ind. Rul. 
1929 Oudh 305, 4 Luck. 679 The approver cannot be committed to the Sessions, 
but must be detained in custody until the termination of the trial If he is committed, 
the commitment \^ill be quashed by the High Court — Raja Ram, 1932 AL J. 754, 1932 
Cr.C. 699 (700), 33 CrLI. 802. 139 IC. 408, AI.R. 1932 All 581; Nana Amnta. 
36 CrLJ 499, 154 I C. 327, A.I R 1935 Bom. 70. 36 BomL.R 1211, 1935 Cr.C. 132; 
Peru. 2 O.W.N 464, 12 OLJ 542, 26 CrXJ. 1216. 

938. Sub’section (3): — The approver shall be, unless he is on bail, detained 
until the termination of the trial— A/g. Po, 8 LBJl. 357, 17 Cr.L,J, 391; and nothing 
can be done against an approver who has not complied with the conditions of pardon, 
until after the case in the Court of Scs^on has been finished; then his trial should be 
commenced de novo — Bhan, 23 Bom. 493. See Note 962 under sec 339. 

The meaning of this sub-section is that the approver shall not be set at large until 
the judicial proceedings pending against the accused person are finished It is immaterial 
for the purpose of this sub-section whether the proceedings are finished by a Magistenal 
order of discharge (under sec. 209} before trial, or by a Judge’s order of acquittal after 
trial. In the case of the Magisterial discharge, the sub-section will be satisfied if the 
approver is detained in custody or is let on bail until the order of disdiarge is made — 
Intya, 37 Bom 146, 13 Cr.L.J. 842, 17 I C. 174, This sub-section clearly provides that 
so far as the trial Court is concerned, the detention in custody of the approver must 
end with the trial. The Sessions Judge has no authority to order the detention of the 
approver, in anticipation of any possible orders from the Court of Appeal, until the 
penod fixed by the law of appeal expires or the appeal is heard and determined by the 
appellate Court — Sultan Ahmad, A.I R 1935 Cal. 545, 39 C W.N. 233, 62 Cal. 430, 
36 Cr L.J. 1308, 157 I C 1059, 1935 Cr.C 937. See also Note 962. 

The words "detained in custody” mean detention in jail and not detention in police 
custody. Even in the case of an accused person, detention in police custody is confined 
within the narrowest limits and hedged in by stringent conditions; see secs. 61 and 167. 
An approver does not stand in the same category as an accused, but is treated as a 
Witness, and there is no provision of law for detaining a witness in police-custody. A 
witness, even though he is an approver, should not be placed in a worse position than the 
accused person — In re Khoirati, 132 IC 519, 1931 CrC. 700, A.I.R. 1931 Lah. 476, 
12 Lah 635, 32 PLR. 493, 32 Cr.L.J. 913 (915); Kundan Lai, 12 Lah. 604, 32 PLR. 
423, 32 Cr.L.J. 785 (789, 791), 131 IC. 625, 1931 CrC. 625, AI.R 1931 Lah. 353; 
Ranbir Singh, 32 P.L.R 728, 1931 Cr.C. 704, AIR. 1931 Lah. 480, 33 CrLJ. 162. 

This section, which is a special section dealing with approvers, controls sec 498 
{per Percival, J.C Contra Rupdiand, AJC.) Mahomed Abdul Majid, 28 CrLJ. 439, 
101 IC. 471, A.I.R. 1927 Smd 173 The provisions of this sub-section apply from 
the time that the person having accepted a tender under this section has accepted the 
position of an approver and has become a witness in the case If he is not on bail 
the Magistrate is bound by the pioviaon of this sufa-section to retain him in custody 
until the termination of the trial He has no jurisdiction to release him on bail- A/f 
Mahomed, 33 Cr.L.J. 906, 140 l.C. 153, A I R. 1932 Smd 40. Ind. Rul. 1932 Sind 174 

338. At any time after commitment, but before judgment 
Power to direct tender i® passed, the Court to which the commit- 
of pardon. ment IS made may, with the view of obtain- 

ing on the trial the evidence of any person supposed to have been 
directly or indirectly concerned in, or privy to, any such offence, 
tender or order the committing Magistrate or the District Magis- 
trate to tender, a pardon on the same condition to such person. 
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959. IF/.o can tcnda : — After the commitment of the case to the Sessions, 

either the Court of Session can itself tender pardon, or it can direct the committing 
Magistrate or the D.stnci Magistrate to tender pardon. The Local Government cannot 
lender a pardon under tliis or the prc\nous section, but it can withdraw the prosecution 
under sec. 494 — Danu Siiig/i, 33 Cal 1353i Paban Sing/i, 10 C\V.N. 847, 4 CrLJ. 44. 

The SesMons Court can direct only the committing Magistrate or the District 
Magistrate to tender pardon, but it cannot direct a Police Officer to do so — Fakir 
Mahomed. 6 W.R. (Cr. Let.) 5. 

To ichom pardon tan be tendered • — A pardon can be tendered to an accused 
provided he is r-ol ^et convicted. The words "supposed offence” m this section 
exclude those who have been actually conneted; but a tender of pardon to a person 
who has pleaded guilty but has not been contacted is not prohibited by this section? 
and the etndcnce of such person examined as a witness is admissible — Kallu, 7 All. 160; 
Bkagya, Ratanlal 750 ( 752). 

ll ken pardon may be tendered . — Pardon can be tendered at any time 'after com- 
mitment and before judgment is pronounced'; but it is extremely improper, though not 
illegal, to grant pardon at a late stage of the trial after the close of the prosecution and 
the defence, and after the opm-on o! the assessors has been given, though judgment has 
not jet been pronounced— //«ha, 1884 A WJ'.' 147 

339. (1) Where a pardon has been tendered under section 
ComMMtnt Oi per»n O'" and the Public Prosecutor 

to whom pardon has been certifies that tn Ins opinion any person who 
tendered. accepted such tender has, either by wil- 

fully concealing anything essential or by giving false evidence, 
not complied with the condition on which the tender was made, 
juc/i person may be tried for the olTence in respect of which the 
pardon was so tendered, or for any other offence of which he 
appears to have been guilty in connection with the same matter: 

Provided that such person shall not be tried jointly with any 
of the other accused, and that he shall be entitled to plead at such 
trial that he has complied with the conditions upon which such 
tender was made; m zuhich case it shall be for the prosecution to 
prove that such conditions have not been complied with. 

(2) The statement made by a person who has accepted a 
tender of pardon may be given in evidence against him at such 
trial. 

(3) No prosecution for the offence of giving false evidence 
in respect of such statement shall be entertained without the 
sanction of the High Court. 

Change: — ^The italicised words and the proxnso have been added by sec. 87 
of the Cr. P. Code Amendment Act (XIII of 1923). 

960. Certificate of Public Prosecutor: — ^"We would make a certificate 
by the Public Prosecutor as the basis of the prosecution of a person who has accepted a 
tender of pardon” — Report of the Joint Committee (1922). Under the old law, it was 
the trying Court which had the authonty to detennine whether the pardon had been 
forfeited so as to necessitate the trial of the approver— Jl/ariawa, 1SS9 PR. 6; DU 
Bahadur, 23 CrLJ. 121, 76 IC. 185; Kadu, 19(M PR. 31; Sashi, 42 Cab 856; Kaekri, 
7 N L R. 65, 10 I C. 622, 12 Cr L.J. 326 Under the present law, no sudi determination 
by the trj ing Court is necessarj*, but the certificate of the Public Prosecutor is suffident. 
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962. Trial of the approver: — Commitment or trial along tvtlk other accused, 
illegal -—Sub-section (3) of sec. 337 lays down that the approver shall be detained In 
custody until the termination of the trial of the other accused persons by the Court of 
Session. The effect of that section read %rith this section is that action can be taken 
against an approv-er, who has forfeited his pardon, ajter the trial of the other accused 
in the Court of Session is finished, and then his trial should be commenced de novo. 
If he has forfeited his pardon during the preliminary inquiry, he cannot be committed 
to the Sessions along with the other accused — Bhan, 23 Bom. 493 (494); Revappa, 
4 BotiLR 826; Ramasicami, 24 Mad. 321; Aruna Chellum. 31 Mad 272; Ramalevan, 
15 Mad 352; Mohan, 5 N.L.R. 134, 10 Cr.LJ 418; Ramachandrayya v. Bmp.. 1937 
MW.N 879. Such committal along with other co-accused to the Court of Sessions is a 
serious illegality vitiating the whole trial — Ram Lolan. 128 I C. 209, 7 O.WN. 972, 
32 CrLJ. 91. AIR. 1931 Oudh 113, 6 Luck. 386; Chatihan. 35 Cr.L.J. 889 (891), 
148 IC 1192. 11 OWN. 765 But see contra— Sashi. 42 Cal. 856; Brij Narain. 20 
All 529; Budhan, 29 All. 24; Bala, 25 Bom. 675; in these cases it is held that the 
cotnmtCtnent o( the approver along with the other accused is not illegal, though he 
cannot be tried with other accused. 

If the accused has forfeited his pardon during the trial, he cannot be tried at once 
along with the other accused, since he has not been regularly committed to the Sessions 
but has been sent up as a witness — Sudta, 14 AH. 336; Mulua. 14 All 502; Sashi, 42 Cal. 
856, 19 C.WN. 293, 26 I C. 657. 16 Cr.LJ. 65; Kushya. Ratanlal 119; Chanan. 1 Lah. 
218, 21 CrLJ. 518. This Is now expressly provided for by the proviso newly added. 
The contrary view taken in Suhan. 5 ALJ. 691. 8 CrLJ. 445 (450) that the trial of 
the approver along with the other accused is not illegal, is no longer correct. Before 
the approver can be tried by a Sessions Judge, the Sessions Judge should send him to a 
competent Magistrate for a regular commitment— Kama Tevan. 15 Mad. 352; Sudra, 
14 All 336; /agat Chandra, 22 Cal 50; Rama Varma, 3 Mad 351. 

IVhere one of the accused at first promised to make a clean breast of all the circuia* 
stances and was tendered a pardon conditional on his doing so. but before he was 
treated as an approver and put Into the box he made a statement to the Court that he 
did not uant the pardon and that he wished to be tried and that the pardon might be 
cancelled, whereupon he was tried along with the other accused, held that as the pardon 
though accepted for a time was rejected by the accused himself (and not forfeited) 
before it actually took effect, the case did not fall under this section and the so-called 
pardon was not a bar to the trial of the accused along with the others The pardon 
referred to in this section is an accepted pardon: the acceptance must continue in force 
till the person pardoned actually gives evidence and then if he forfeits his pardon by 
not Tnaklng a full and true disclosure, he should be se-'aratelv tried — Basheddi Narappa, 
45 M.L.l. GI3. 25 CrLT. 210, A.I.R 1924 Mad 391. 76 I.C, 642, 1923 M.W.N. 697, 
18 M L W, 606. 33 M.L.T. 77 and 156, AIR. 1924 Mad. 391. 

Where the Judge sends uo the approver to a Magistrate for commitment, the com- 
mitting Magistrate must in his commitment order give reasons for holding that the 
approver has forfeited his pardon— Po Ket. 10 Bur L.T. 46. 8 L B R. 447. 17 Cr.L.J. 337. 

petentioii in custody : — The Sessions Court is not justified, after the close of the trial 
of the offence with respect to which pardon has been tendered to an approver, in sending 
the approver in custody to the Magistrate with a view to taking action against him for 
breach of the conditions of pardon. The apnrowr is entitled to be discharged as soon 
as the trial closes, and action can be taken arainst him only by way of re-arrest— Xo/Aih 
30 Bom. 611; Po Ket, 10 Bur.L.T. 46, 17 Cr.LJ. 337. It is improper to keep the 
accused in further custody after the termination of the original trial — Mullu, 11 N.LR, 
59, 16 CrLJ. 417; APani Bhushan. 37 CaL 845. See also Note 958. 

963. Plea of pardon: — See the proviso The approver is entitled to plead 
both before the committing Magistrate and before the Sessions Judge, in bar to his trial* 
that he has fufilled the condition on which pardon was tendered to 
Bom. 611; Cangua. 37 All, 331; Chanan, 1 Lah. 218, 21 CrX.J. 518; Po Ret, 10 Bur LT 
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46, 17 Cr.LJ. 337. The p’ca sliould be taken at the commencement of the proceedings 
before the hfagistratc, and it would then be necessary for the Magistrate. to consider 
whether the pardon has been forfeited — Sasfti. 42 Cal. 856. But the approver is entitled 
to plead the bar of pardon before the Sessions Judge although he had not done so before 
the committing Magistrate — Ganstia, 37 AIL 331} Sashi, 42 Cal 856, 19 C.WN. 295, 
16 Cr.L.J. 65, 26 I C. 657. Even thouglt the committing Magistrate has decided against 
the appro\'er, it is open to him to plead his pardon again at the trial before the Sessions 
Judse—Saski. 19 ClVaV. 295. 26 JC. 657, 16 Cr.L J. 65, 42 Cal. S56; Klual. 39 All. 305; 
Pc Kel. 8 L.B R. 447. 17 Cr LJ. 337. 

The onus is on the prosecution to prove that the approver has forfeited his pardon 
— Siijfii. 42 Cal. 856, 19 CWN 295, 26 1C. 657, 16 Cr.LJ. 65; Bala. 25 Bom 675; 
Kolkta, 30 Bom. 611; Kullett. 32 Mad. 173; Khtah, 39 All 305. tVhen a conditional 
pardon has been tendered and accepted, there must be good faith on both sides and it 
is for the Crown to prove that the pardon was forfeited by showing that the accused 
was guilty of deliberate bad faith. If this question is answered in the negative, no 
other question arises — Dtp Ckand v. Emp.. 37 Cr.L.J. 79, 159 I.C, 412, AIR, 1935 
r.ah. rag. 37 P L R. 336. 1935 Cr.C 1067, 8 R L. 391, following Sohyan v. Emp.. 1930 
M.WN. 773 See the proviso. 

963 A. Sub-section (2); — This sub-section la\-s down that the statement 
(ir. the disclosure made b) the approver upon which the pardon was granted) is 
adaassible in endcnce aga nst him. It is not made under the provisions ol sec. 164, 
Cr. P. C , and that scaion in no w^ay governs such a statement. This statement is not 
excluded from esidenee b> the provisions of sec. 24. Evidence Act. In fact, this clause 
is an exception of the rule of evidence enaaed in sec. 24. Evidence Act, so far as that 
section excludes a confession made as the result of inducement or promise, because an 
appn>\*er*s disclosure is in its very nature ahrays the result of an inducement or 
promise, tfr. the inducement to confess upon a promise of pardon But a disclosure 
extorted by threat or violence or pressure would 1 m ruled out of evidence — Ram Nath, 
29 P.L.R. 165. 29 CrLJ. 413 (415), 9 Lah 603, AIR 1928 Lah. 320. 108 I.C. 514. 
following Sultan Khan. 5 ALJ 691, 8 CrLJ. 445 (451). Where the accused himself 
originally stated that he confessed because he was afra-d he might be beaten and got 
confused and thought that the murder was bound to come out and subsequently the 
police talked to him about the tender of pardon and he accepted the offer, without any 
pressure being exerted upon him, held that the statement was admissible under this 
sub-sect'on— A «k Sin£!i. A-IR. 1933 Lah. 910, 35 Cr.LJ. 168. 146 IC. 677, 1933 
CrC. 1297. 

Any statement made by an accused person before he receives pardon under sec. 337, 
Cr P C.. must, if it is of a confessional nature, be recorded strictly in accordance with 
the procedure presenbed for the record of confession by secs 164 and 364, Cr. P. C, 
or the statement of the accused after he has been pardoned may be recorded in his 
character of a witness under sec 164. Cr P. C , or his statement may be one which is 
recorded formally as that of a witness examined in the course of an enquiry or trial. 
The word “statement” contemplated m sub-sec. (2) of sec. 339, Cr. P. C., appears 
primanly to refer to a statement made by him as a witness as contemplated in sub-sec. 
(2) of sec 337, Cr. P. C, in the course of an enquiry or trial. This was the \iew 
taken in The Local Government v. MuHw. 11 N.LR. 59, 28 I C 993, 16 CrLJ. 417. 

It may also include a statement recorded under sec. 164, Cr. P. C., after the tender of 
pardon but it can in no case include a confesaonal statement made by an accused 
person before the tender of pardon unless it was recorded in accordance with the strict 
procedure proxided for recording confes^ons. Any concessional statement, therefore, 
recorded before pardon, would be governed By sec. 164, Cr. P. C, and would be 
admissible in evidence only if the essential provisions of that section had been followed. 

In recording a statement after an acceptance of pardon, the Magistrate has the power 
of administration of oath or solemn aflinnation under sec 164. Cr. P. C The proper 
procedure then to be followed by a Magistrate is to record the statement of the approver 
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immediately after, and not before, tendering pardon. A statement so recorded is 
dearly admissible in evidence under sec. 339 (2), Cr. P. C . — Uonlal v. Emp., 41 
Cr.L.J. 433 (436, 437), 187 I C. 203, 1940 N.L.J. 285, A.I.R. 1940 Nag. 218. 

Although under this sub-section the statement of the approver may be admitted in 
evidence, yet it requires corroboration by existing evidence. It is in the nature of a 
confession, and when it is withdrawn, it should be regarded in the light of a retracted 
confession and must be corroborated in material particulars. Before the approver can 
be convicted, his guilt must be proved with that degree of certainty which the law 
requires — Ram Nath, supra; Foijw Sbab. 35 CrL.J. 1242, 151 I.C. 110, A.I.R. 1934 
Pesh. 46, 1934 Cr.C. 882. IVhere the approver's statement in its general aspect is 
abundantly corroborated and there can be no doubt of the truth of the story told in it, 
it alone is sufficient evidence for his comnetion when he is placed on trial after forfeiture 
of his pardon— Arie Begum v. Emp., 39 Cr.LJ. 16, 171 I C. 954, A.I.R. 1937 Lah 689, 
39 P.L.R. 394, 10 R L. 254. 

But in Puran v. Emp, AI.R. 1938 Lah 135, 30 P.L.R. 930. 173 I.C. 484. 39 
CrL.J. 335, it has been held that when the accused is given a pardon as an approver 
and he resiles from his statement in the committing Magistrate's Court when he is in 
the Sessions Court, his own statement in the committing Magistrate's Court must be 
treated as a confession and on the confession alone conviction might follow. 

964, Sub*section (3)j — Prosecution Jot perjury j— IVhen a pardon has been 
legally tendered to an accomplice and he breaks the condition of Ws pardon by making 
a retracted statement at the trial, proper sanction is necessary for the prosecution on 
each branch of the alternative charge— Do/o. 10 Bom. 190. Want of sanction is not a 
more irregularltv but an illegality which vitiates the proceedings— S/iarfna, 1884 P.R. 42; 
Natu, 27 Cal. 137. I 

Sanction to prosecute should not be given merely on the ground that the approver 
contradicted himself before the committing Magistrate. A witness who is in any way 
induced to make a false statement in connection with a capital charge should be allowed 
every possible locus penetentis—Bodha, 11 A L.J. 964, 15 Cr.L J. 76. But the granting 
of locus pentientix is a matter for judicial discretion, according to the circumstances of 
each particular case— Dukku. 1929 AL.J. 227, 30 Cr.LJ. 1157 U158), 120 IC. 126, 
AI.R. 1929 All 321, Ind. Rul 1930 All. 14. 

It is obvious that if an approver resiles from a previous statement made by him 
incriminating himself and certain other persons in the Court of the committing Magis- 
trate and makes a statement, in the Court of Sessions, directly contradictory to the one 
previously made by him, one of his two statements must be false, and as such, he must 
necessanly be g’Jilty of giving false evidence But the fact, that the Legislature has 
prohibited the prosecution of an approver lot the offence of giving false evidence without 
the sanction of the High Court, demonstrates that the mere fact that the two statements 
are contradicory cannot in esTry case be a warrant for directing the prosecution of the 
approver. The cardinal question for consideration is whether the confession and the 
incriminating statement made by the approver were or were not true. If the circum- 
stances point to the conclusion Oiat the confession and the inenminating statement were 
not true, the irresistible inference must be, that those statements were put into the 
mouth of the approver by some one by inducement or by threat and, in wch case, it 
would be opposed to the public polity to prosecute and to punish an approver tor the 
offence of giving false evidence when, as a matter of fact, he did not voluntarily make 
the incriminating statement. On the other hand, if it appears that the confession and 
the incriminating statement represented the true statement of facts, and the approver in 
collusion with the accused resiled from the statement previously made by him, his 
subsequent statement must be false and in such a case it is not only desirable but 
expedient to order his prosecution far giving false evidence— A/orijuro, 35 Cr.LJ. 444 
147 I.C. 653, 1933 A.L.J 13S9, AIR. 1934 AH 43; Prabhu, 38 Cr.LJ. 1079, 171 I C. 368, 
39 P.L R. 13, A l.R. 1937 Lah. 551, 10 RX 192. IVhere contradictory statements 
liave been made on different occaawis sanction cannot be refused unless there be some- 
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thing to shoTT that the approver made the statement alleged to be false under undue 
influence— U'arijfn. 5 LahLJ -lOS, 25 CrXJ 174, 76 I C. 398. A I.R. 1924 Lah. 90j 
Hussa:r.a, A.I R 1933 Lah 858. 1933 Cr.C 1113. 146 I.C. 461, 35 Cr.LJ. Ill If an 
appro\er has made conirad:aor^* statements but m the latter statement he has reverted 
to truth, then it is undesirable that he should be prosecuted for perjury by makmg 
contradictory statements. Wlien he is being prosecuted for the original offence it is 
unfair to prosecute him for perjury — Jatman, 33 Cr.L J. 485, 137 I C 784, 33 P.L.R. 
321. A.I.R. 1932 Lah 307. Ind. Rul 1932 Lah. 350, 1932 Cr C. 421. 

It IS not necessary that an approver should be punished for perjury if he can be 
p’jmshed suflicicntly for that and the ongmal crime, on a conviction for that ongmal 
dune. Sanction, therefore, ought to be refused, unless it appears that a conviction for 
the original enme is unhkelj or a prosecution for it is undesirable for any other reason, 
or that on a con\nclion for the original crime the sentence that could be passed would 
be loo light to cover both oflences. Before sanction can be granted, therefore, it roust 
be shown that there is no intention of prosecuting the approver for the original crime, 
or that he has already been prosecuted for it and has either been acquitted or has 
received or is likely to receive a light sentence not sufficient to cover his further enme 
of penury— Comb/iir, 23 N.LR. 35. 28 CrLJ. 645 (646), 103 I.C. 101, ALR. 1927 
Nag. 189 

An approver tras granted conditional pardon under sec. 337; and then instead of 
be.ng e.taroroed under sub-section (2) of see. 337, he was sent by the D S P. to the 
coauiuUing Magistrate to ha\c his statement rcoirded. The Magistrate recorded his 
statement on oath m a miscellaneous proceeding, and the approver then made a statement 
implicating himself and others in a dacoity. He was then examined as a witness in the 
comnuttal proceedings of the accused persons, and there he denied all knowledge of the 
dacoity. The District Magistrate thereupon applied to the High Court for sanction to 
prosecute him for perjury Held that the prelunmary examination on oath was an illegal 
and unnecessary' procure which could not prowde the material for a prosecution lor 
perjury, in case the approver should subsequently resile from his statement. No sanction 
can be granted on suA matcnal The proper course would have been to proceed with 
the tnal ol the approver for dacoity after obtaining the certificate of the Public Prosecutor 
~Nga Bo Gye. 3 Rang 224, 26 CrLJ 1396, 89 I.C 708. A I R. 1925 Rang. 286. 

The sanction must be given by the High Court. The object is that the propriety 
of the proserjtjon of the approver should be considered and determined independently; 
such an independent consideration cannot be expected from the Sessions Judge — Skarina, 
1884 P R 42. 

An application to the High Court for sanction for prosecution of an approver should 
be made by motion in open Court and not by a letter of reference — Alanik Chandra, 
24 Cal 492; Madtga Nallavadu. 32 Mad 47; Bulaka. 1904 P.R. 10, 1 Cr.L.J, 793} 
Raja. 1912 P L.R. 175, 13 Cr.L J 451. 

339A. (1) The Court trying under section 339 a person 

Procedure in trial of "^ho has accepted a tender of pardon 
person under sec 339. shall — 

(а) if the Court is a High Court or Court of Session, 

before the charge is read out and explained to the 
accused under section 271, sub-section (1), and 

(б) if the Court is the Court of a Magistrate, before the 

evidence of the witnesses for the prosecution is 
taken, 

ask the accused zvhether he pleads that he has complied with the 
conditions on zvhich the tender of the pardon zvas made. 
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( 2 ) If the accused does so plead, the Court shall record the 
plea and proceed with the trial, and the jury, or the Court with 
the aid of the assessors, or the Magistrate, as the case may be, 
shall, before judgment is passed in the case, find whether or not 
the accused has complied with the conditions of the pardon, and, 
if it is found that he has so complied, the Court shall, notwith- 
standing anything contained in this Code, pass judgment of 
acquittal. 

965. This section has been newly added by sec. 88 of the Cr. P. C. Amendment 
Act, XVIII of 1923. 

“We consider that it is desirable to lay down some procedure with regard to the plea 
contemplated by the proviso to snb-section (1) of sec. 339. The Bill contains no indica- 
tion as to when this plea is to be raised and what is to be the effect of it, and difficulties 
of procedure may obviously arise with reference to s^s 225, 271 f21 and 272. We, 
therefore, propose a new section to be added after sec. 339" — Report of the Joint Com- 
miSIec (19221. 

Sections 339A and 340, 341 and 342, Cr. P. C., contain further provisions for the 
protection of the pardoned person on or in respect of his trial for giving false evidence 
—Harxbar Si»*a v, Emp., A.I.R. 1936 Cal 356 (361), 40 C.W.N. 876. 163 I.C. 9, 1936 
Cr.C. 583, 37 CiL J. 758. 63 C.LJ. 307 (F.B.). 

This section does not apply at all to the case of an approver who has stated that 
Us statement as an approver was completely false. In the very nature of the things it 
cannot so apply. IVhere the approver’s case is that the statement which he made on 
a tender ol pardon was entirely false, it is impossible to decide whether he is now 
telling the truth without deciding the whole case and deciding that he was actually an 
offender. In other words, it would be begging the question This section clearly 
applies to a case in which the approver's case is still that he was one of the persons 
who had committed the offence but that the Public Prosecutor was in error in consider- 
ing that he had in any way failed to comply with any of the conditions upon which 
the tender of pardon w’as made— Cwrdir Siwgh v. Bmp., 40 Cr.LJ. 614, 181 I.C. 924, 
A.IR. 1939 Lah. 66. 41 PLR. 290. IL.R. 1939 Lah. 216. This section provides that 
a person by whom a tender of pardon has been accepted, when tried under sec. 339, 
Cr. P. C , IS to be asked whether he pleads (hat he has complied with the conditions 
of the pardon, and if it is found that he has, he shall be acquitted — Fagir Smgh v. 
Emp, A.IR 1938 P.C. 266 (268), 40 Bom.LR. 1254. 68 CLJ. 328, 42 C.\V.N. 1252, 
1933 OLR. 405, 1938 ACi.C 69, 19 P.L.T. 717, 176 IC. 898. 1938 M.W.N. 969, 
48 M.L.W. 537, 40 P.LR. 876, 40 Cr.LJ. 360, 11 RP.C. 81, 1938 A.LR. 753, 4 BR. 
850, 1938 OWN 809, 1938 P.W.N. 698. 1938 OA. 672, 1938 A.W.R. (P.C.) 170, 
(1938) 2 MLJ. 780 (P.C). 

When the approver is put on lus trial, the question whether the approver has 
forfeited his pardon has to be first decided, before his onginal offence can be tried — 
JCotfna, 30 Bom. 611} Ruffan. 32 Mad. 173; Sar/w*. 42 Cal. 855, 19 CW.N. 295, 26 I.C 
657, 16 Cr.L.J. 65; Kanwar, 1902 P.R. 34; 11 N.L.R. 59, 16 CrL J. 417; To Gale, 

7 L.BR. 1, 14 CrL.J. 401; Po Ket, 10 Bor-UT, 46, 17 Cr.L.J. 337. The question 
whether the pardon has been forfeited is a question of fact for the jury — Sashi, supra. 

If the approver is tried before a &saons Judge, it is duly of the Sessions Judge 
to ask the approver whether he pleads that he has complied with the conditions of the 
pardon. W’hcie the compiilling AfoiistTol* aSked him whether he pleaded that he had 
complied with the conditions on which the tender of pardon had been made, but this 
question was not repeated in the Sessions Court, and no plea was recorded, held that 
there was a contravention of the imperative provisions of this section, and the trial of 
the approver must be set aside and a retrial held— Ijicari, A.1R. 1929 Oudh 256, 
6 O.W.N. 372, 116 I.C. 64, 30 CrU. 559, following AH v. Emp., infra. See also Anup 
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S.Krfc. 35 Cr.LJ. 168. 146 I.C 677. A.I.R 1933 Lah. 910, 1933 Cr.C. 1297. The 
Lahore High Court has, liowcvcr, taken a different view in Gurdil S.ng/i v. Emp., 
supra. It has been laid down that where the charge has been read out to the accused 
and he has been made to plead to it before and not after he has been asked to plead 
whether or not he has complied with the terms of the pardon, it is an irregularity 
Curable under see 537, Cr. P. C 

The saew expressed m Ilican, supra, has been accepted by the Nagpur High Court. 
It has been laid down that under sec 339A which was newly added by sec. 88 of the 
Criminal Procedure (Amendment) Act XVHI of 1923, it is imperative on the Court 
of Session to ask the accused, before the charge is read out and explained to him under 
Src. 271 (1), Cr P. C, whether he pleads that he has complied with the conditions on 
which the tender of the pardon was made and to record his plea and proceed with the 
trial, and the assc&mrs should before judgment is passed be called upon to express their 
opinion on the question whether or not the accused has complied with the conditions of ' 
his pardon. If the Court with the aid of the assessors finds that the accused has 
complied with the conditions of the pardon, it is incumbent on the Court to pass a 
judgment of acquittal. The failure to perform that duty vitiates the trial. Under 
the pronso to sub-sec (1) of sec 339, Cr. P. C., the accused is entitled to plead, 
before he is Incd for th, offence m respect of which the pardon was tendered, that 
he has complied wiUi the conditions of his pardon, in which case the onus lies on the 
prosccuton to pro\c that such condiuons have not been complied with. It is clear that 
the tnal for the offence m respect of whicfi (he pardon was granted can not begin 
until the requirements of sec 339A, Cr P C, are carried out in Itmine, and the 
judgment of conMaion cannot be delivered unless the Ourt with the aid of assessors 
finds that the accused has failed to comply with the conditions of the pardon— /fort/of 
V. Emp. 40 CrLJ. 936. AIR 19t0 Nag 77. 1939 NL.J. 497, 184 I C. 351. 

If the approver pleads that he had complied with the conditions of pardon, the 
Court should come to a clear finding as to whether the accused has or has not 
complied with the conditions of the pardon, and this finding sliould be recorded, before 
he can be properly tried and convicted— ffirari. suprai /agonnath, 3 O.W.N. 474, 
27 CrLJ. 768 The approver should be asked not simply whether he has complied 
with the conditions on which the pardon was granted, but he should be asked whether 
he pleads that he has complied with the conditions on which the tender of pardon was 
made; and the record should show that he was so asked. The terms of this section 
should be clearly explained to him, and it should be made clear to him that he can plead 
the pardon as a bar to his tfial — Afi, 5 Lah 379 (381), 26 Cr.L.J. 237, 84 I.C. 61. 

340. ( 1 ) Any person accused of an offence before a Crimi- 

Right of person against nal Court, or against whom proceedings are ' 
whom proceedings are instltntcd under this Code in any such 
Court, may of right be defended by a 
a witness. pleader. 

(2) Any person against whom proceedings are instituted 
in any such Court under section 107, or under Chapter X, Chapter 
XI, Chapter XII or Chapter XXXVI or under section 552, may 
offer himself as a witness in such proceedings. 

Chanqet— This section has been le-diafted by sec 89 of the Cr. P. C. Amendment 
Act, XVIII of 1923 

"The expression person accused in the old section may be read as referring only to 
persons accused of any offence; it is proposed to moke it clear that any person against 
whom proceedings are instituted under this Qide is enliUed to be defended by a pleader. 

It is also laid down that persons against whom proceedings under Chapters X, XI. XII, 
XXXVI, or under sec. 552 of the Code are pending do not bbour under the ordinary 
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disability of an accused person to be sworn, and that they may be examined as witnesses 
in such proceedings " — Statement of Objects and Reasons (1914). 

966. Scope: — It has been stated in some cases that persons against whom 
proceedings are instituted under Chapters VIU and X are in the position of "accused” 
persons within the meaning of this section and are entitled to be defended by a pleader 
—Jhoja Stngh, 23 Cal. 493; Ida, 1900 PJL 15j Gtrand, 25 All. 375; Abinash, 4 C.W,N. 
797; Nakhi Lai, 27 Cal 656 (658). The Legislature has now added the words "person 
against whom proceedings are instituted” which would expressly include persons pro- 
ceeded against under Chapters VIII and X, and it will no longer be necessary to enter 
into the much vexed question as to whether such persons are in the position of 'accused’ 
persons Under the amended section, a person against whom proceedings have been 
instituted under sec. IIQ is entitled as a matter of right to have a reasonable opportunity 
afforded him of defending himself — Jalo't, 20 SL.R. 122, 27 Cr.L.J. 935, 96 I.C. 391, 
AIR. 1926 Sind 288 Where an inquiry under sec 476 is started against any penon, 
the Court should hear the pleader appearing on behalf of such person— Ram Nihore, 
8 AL.J. 237, 12 CrL.]. 231. 

But a person against whom no process has been issued is neither an 'accused’ person 
nor a ‘person against whom, any proceedings have been instituted’; such a person has no 
right to attend, much less to be represented by a pleader, dunng a preliminary inquiry 
held under sec. 202 before issue of process. If he chooses to attend, he may do so like 
any omer member of the public; but he has no locus standi as a pzrty— Shaikh Chand 
V. Mahomed Banif, 4 N.LR. 81, 8 Cr.LJ. 20; Colap fan v. Bholanth, 38 Cal. 880. 
See also Note. 

Section 340 gives the accused person a riglit to be defended by a pleader, and this 
right begins from the moment that "any person is accused of an offence before a Cnnunal 
Court or proceedings are instituted under this Code in any such Court.” An appbeation 
by the Police for remand under sec. 167 can be held to be a “proceeding” instituted 
under this Code in a Criminal Court He is an accused, and appears as such before the 
Ma^trate. Therefore, at least from the moment after the 24 hours of arrest that he 
appears before the Court, this right begins. His legal advisers can appear, oppose the 
remand, offer bail, or make any other legal application on his behalf— i/ewc/Zyn Evans, 
50 Bom. 741, 28 Bom L R, 1043, 27 Cr.L.J. 1169 (1172). This section gives the accused 
person a right to be defended by a pleader, and this tight necessarily implies a right to 
previous consultation and advice. Therefore, an accused should have access to legal 
advice even when he is under police custody under sec. 167 dunng the course of an 
investigation But this right must be subject to legitimate restrictions. Thus, an 
interview with a legal adviser must be allowed in the presence of a police-officer, though 
not within his heanng — Sunder Singh, 12 Lah. 16, 31 P.LR. 780, 32 Cr.L J. 339 (341); 

■ see ako Amolak, 12 Lah. 211, A.I.R. 1932 Lah. 13, 32 CrLJ. 1022 fl023); Balkushna, 
12 Lah 435, 33 Cf.L.J. 180 (181), 135 IC 602, 32 PL.R. 1, AIR. 1931 Lah. 99, 
1931 CrC. 163, Ind. Rul. 1932 Lah. 138; Sudka Sindku, 39 C.W.N. 259, 62 Cal. 384, 
AIR. 1935 Cal. 101. These rules cannot be evaded by removing the accused person to a 
place so that nobody knows where he is and his relations and fnends cannot com- 
municate with him and legal assistance cannot be a\’ailed of. Nor is it complaince 
with these rulings that applications made to the Superintendent of Police or to the 
District Magistrate should be kept pending or delayed until the confession has been 
secured. The matter is really reduced to a farce if interviews are allowed only after 
a confession has been recorded — Jabangii Lai, A.I.R. 1935 Lah. 230 ( 244), 150 I C. 1056, 
35 CrLJ. 1180. Refusal by the police to allow the prisoner to be interviewed by his 
legal adviser is not justifiable, but this cannot by itself be a ground for considering the 
custody to be improper or for setting the accused at liberty— Swjidar Singh, supra. 

The Court has jurisdiction to enquire into a complaint by an under-trial prisoner 
in connection with his treatment in jail. If h is found on enquiry that the action taken 
by the jail authonties is in conf^ormity with the law, the Court will have no power to 
interfere. But, if it is found that the action is not warranted by the Prisons Act or the 
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niles tlicreunder the Court has po\rers to pass an appropriate direction in the matter — 
Sukk Da- Raj. 32 Cr.LJ. 9SS, 132 IC 597, 32 P.L.R. 586, Ind. Rul. 1931 Lah. 731, 
1931 Cr.C 850. 

957. Right of accused to be defended by pleader: — ^The accused has a 
rislit to choose his own pleader, and the C^rt is not entitled to tell him to appoint 
another pleader, bccau'c the pleader already engaged does not know how to behave in 
Court — James Filztcratd, Ratanlal 861 (863). The Court has no power to forbid a 
duly qualified pleader to appear for the accused— Ratanlal 25 The accused has 
a nght that Uie pleader engaged by him must be heard It is not a question of indulgence 
but of right It IS an elementary principle of law that no order ought to be made to a 
man’s prejudice without hearing him, and his counsel must be heard before a final opinion 
is formed by the Court. The Court has no discretion to refuse to hear the counsel— 
Iboo, 1 Cr.L J 760, 6 Bom.L R. 665 If the Court refuses to hear the pleader for the 
accused, it is not a mere irrogulanty but an illegality vitiating the trial, and the con- 
viction must be set aside and a rclnal held — 55 MLJ. 626, 112 
IC 586, 28 MLW 656, A.I R. 1928 Mad 1234, 29 Cr.LJ. 1082 The Court 
has power to disallow improper questions put by hims if the pleader persists in 
asking irrelevant questions and wasting the lime of the Court, inspite of warning, 
the Court can take action for contempt; but it cannot ari< the pleader to sit down 
in the ruddle of CTOSs-etamination, and ask the accused to engage anotiter pleader 
—James Ftlzgcrald, Ratanlal 881 (863). It is Uie duty of the Magistrate to afford the 
accused and his fnend every opportunity of making his defence and he should not per- 
sonally interpose in any way between them It is, therefore, improper for a Magistrate 
to refuse to allow the pleader engaged by the wn/e of an accused for his defence to have 
an mtervnew with him or to appear and sil in Court— t/*SMdev, 1 BomLR 856 An 
accused should be given a reasonable opportunity of defending himself When after the 
commencement of the trial, an application is made asking time to engage a pleader, the 
reasonable course lor the Magistrate to adopt would be to proceed with the examination- 
in-chtef of the prosecution witnesses and then to allow a reasonable time to the accused 
to appoint a pleader— Pita, 47 All. 147, 26 Cr L J. 575, 85 I C. 719, A I.R. 1925 All. 285. 
If the accused's pleader is not heard, the conviction will be set aside — Munhama 
5 ML.T, 290, 9 CrLJ 30S. 

But a pleader not otherwise authonsed to practise m a Court (e g , a second grade 
Advocate) has no right to be heard by the Court. But the Magistrate has a discretion 
to permit him to appear for an accused person This permission should be given sparingly 
and only m those cases in which the Magistrate considers that it is for the interests of 
the accused that it diould be given — W. Cedogredy, lO Bur.L.T. 117, 18 Cr.LJ. 345. 

The Distnet Magistrate directed the Prosecuting Inspector, who was not a member 
of the Bar, to defend two Government Offiaals and the trying Magistrate allowed him 
to appear for the defence Held that he could appear and defend them and that there 
was no reason for holding that he was not a person appointed by the accused with the 
permission of the Court to defend them, though it was desirable that they had made 
such appointment — Chotekhan, AIR 1930 Nag 150, 26 N.LR. 172, 31 Cr.LJ. 419, 
122 I.C. 442, 1930 Cr C 506. 

Pleader appointed by Court — ^Those whose duly it is to select lawyers to defend 
prisoners, who are too poor to instruct lawyers on their own account, at the expenses 
of the Crown sliould not treat the selection as a matter of patronage for the benefit of 
the lawy’er so appointed. The selecrion should be from among young men of marked 
ability. Frequently persons actually appointed do their vrork very badly and conspicuous 
opportunities for cross-examination, and obvious arguments are entirely ignored. In 
such circumstances also the trial Judge should remember that he has the duty not only 
to prosecution but to the defence He has the pohce diary in front of him and should 
use his greater experience to cross-examine the witnesses when he sees that the defence 
lawyer is incompetent— Uurpan Potdarin v. Emp., 39 Cr.LJ. 384 (3S9), 173 IC 833, 
A,I.R 1938 Pat. 153, 10 R P. 456, 4 BJL 342: 
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The position of a pleader appointed by the Court to defend a prisoner is not the 
same as that of a pleader whom the accused has authorised to act for him. Any 
admission oiade by the former is not binding on the accused — San^aya, 2 Bom L R. 751. 
When the Sessions Judge or the Magistrate engages a counsel for the defence of an 
accused he does so with the express or implied con^t of the latter and that no Court 
has any authonty to force upon a prisoner the services of a counsel, if he is unwillmg 
to accept them— Sukh Dev, AIR. 1929 Lah. 7C5 (707), 1929 Cr.C. 351. IVhere this 
is done and the accused raises his objection at the earliest opportunity and the result 
is a trial in which the accused is not Itee to cross-examine the witnesses or to plead for 
himself, the whole trial is illegal — Murid Hussain v. Emp., 39 P.L.R. 311. 

Private Pleader — Under section 4 (r), an accused person cannot claim as of right 
to be represented by a pnvate person, but he may be represented by such person with 
the permission oj the Court. But in permitting or disallowing the appearance of pnvate 
persons as pleaders, a Magistrate should exercise a discretion in each case— Anonymous, 
2 Weir 400; and a general order that no person will be allowed to practise as a pnvate 
pleader is illegal — Krisknamachartar, 12 M.L.J 354, 2 Weir 401; Nagasamt, 31 M.L.T. 
458, 1922 M W.N. 809. But an order excluding any particular individual in any parti- 
cular case would be within the discretion of the Magistrate and therefore legal — 
Krisknamachariar, supra. 

The Advocates on the Appellate Side are not entitled to appear on the Crown Side 
of the High Court— Af. Gobtnho, A I R. 1934 Bom, 70, 58 Bom. 456, 148 I.C. 664, 1934 
Cr.C. 302, 36 BomL.R. 1. 

968. Mukhtars: — Under sec 4 (r), before it was amended in 1923, a Multhtar 
could appear only with the permission of the Court— Pam. 30 All. 66, But still 
It was held to be improper for a Magistrate to shut up the defence of the accused merely 
because he was represented by a Mukhtari and a general order prohibiting Mukhtars to 
appear m Sessions Courts was held to be illegal— fsAan Chandra. 38 Cal 488 “Magis- 
trates should not, by the indiscriminate exclusion of persons who are invested by law a 
distinct professional status in criminal trials, deprive parties of legal aid which they 
can frequently obtain at a moderate cost”— Caf. C.P. & 0 ,p 29; Ishan Chandra, supra 

Under sec. 4, cl, (r) as now amended by Act XXXV of 1923, Mukhtars have now 
been placed on the same footing as pleaders, and are entitled os of right to appear in all 
Criminal Courts without requiring any special permission. 

969. Sub-section (2) s — A person against whom proceedings are instituted 
under sec 488 may give evidence on his own behalf, as such person is not an “accused” 
person and the proceedings are not crimmaJ proceedings — Nut Mahomed v. Btsmella, 
16 Cal. 781; Bachai v. Jamuna. 25 Cr.LJ 1091, 81 IC. 915, AIR 1925 Cal. 339. 
A person against whom proceedings are started under Chapter X may be examined on 
oath as a witness — Htrananda, 9 C WJ^. 983. 

Memorandum of argument : — ^The Court should not receive the memorandum of 
arguments on behalf of the prosecution, especially without the knowledge of the accused. 
W^en this was done, the High Court set aside the conviction solely on this ground — 
Mannen Venkaijya. 29 CrL.J. 929, 111 IC 849, 28 MUW. 511, 1928 MWJ4. 788, 
A.I.R. 1928 Mad. 1130, 55 MLJ. 712. See also Note 842A. 

Vakdlalnama There is no proviaon either in the Cr P. C. or in the rules of the 
Patna High Court requiring an Advocate or Vakil of the High Court to file a duly 
stamped appointment in writing in criminal cases— Sufri/a, 27 CrLJ. 666, 94 I.C. 714, 
7 P.L.T. 524, A.I.R. 1926 Pat 298. Vide also letter No, 5593. dated 12th July 1932, 
written by the Offg. Secretary to the Government of Bengal, Judicial Department, to 
the Commissioner of the Presidency Division, in which the position with regard to 
filing of Vakalatnamas has been stated to be as follows : — 

(1) a pleader or a muktear appearing for an accused person present in Court 

is not required to file any power; 

(2) a Magistrate may refuse to hear a pleader or a muktear wishing to appear 
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on behalf of an absent accused person, unless he has a power authorising 
him to appear; 

(3) a pleader or a rauktear has no right to appear for a (ompJa'mant without 
the permission of the Magistrate: such permission may be refused if a 
power IS not executed. 

See also 31 C.\YN. clxxx^^. 

341. If the accused, though not insane, cannot be made to 
Pn>ctdure Inhere accused Understand the proceedings, the Court may 
does not understand pro- procccd with the inquiry or trial ; and, in the 
case of a Court other than a High Court, if 
such inquiry results in a coinniitinent or if such a trial results in a 
conviction, the proceedings shall be forwarded to the High Court 
with a rejiort of the circumstances of the case, and the High 
Court shall pass thereon such order as it thinks fit. 

970. Scope of section: — ^This section is intended to provide for cases where 
accused is unable to understand the proceedings through deafness, or dumbness, or 
through igonrance ot the language of the country and the want of an interpreter. In 
Such cases the High Court will order the detention of the prisoner during His Majesty’s 
pleasure — Huitn, 5 Bom. 262; Huattn. Ratanlal 151. 

This section is inapplicable where the inability to understand the proceeding arises 
from unsoundness of mind. In such cases the procedure presenbed by Chapter XXXIV 
should be followed— /^uren, S Bom. 262; Kasma. Ratanlal 832. But if after inquiry 
under that Chapter, it appears that the pnsoner is not a hinatic, the Magistrate should 
proceed under this section— Ada/a. U ML.T. 24, 14 Cr.LJ, 24. 

A reference can be made under this section if the accused cannot be made to under- 
stand the proceedings If, however, the deaf mute is intelligent and able to understand 
the proceedings, e | . by means of signs, the provisions oi this section do not apply and 
the case should be dealt with as m the ordinary way— Cwnga, 28 Cr.LJ. 656, 103 I.C, 
112, A.I R 1927 Lah 799; AUa Dta. 10 Lah 566, 29 Cr.L.J. 1104, 112 1 C. 688; Dubi 
Halwat. 19 W.R. 37; Doda Mahadu. 3 BomL.R. 271; Nga San, 4 Bur.L.T. 150, 11 I.C. 
250, 12 Cr L J 386. In modem practice, want of speech and hearing does not imply want 
of capacity either in the understanding or in memory, but only a difficulty in the means 
of communicating knowledge. The law m India certainly does not expressly provide for 
a sane deaf mute being exempted from punishment. If his mind is sound his inability 
to hear and speak will not excuse him — JVga Sait, supra. If it be shown that the deaf 
and dumb person had sufficient intelligence to understand the character of his cnminal 
act, he IS liable to punishment — Peaf and Dumb Accused, 40 Bom. 598, 18 Cr.L.J. 143; 
Russel on Crimes, Vol. 1, p. 62. 

This section clearly applies only to the case of an accused who is deaf and dumb. 
The proceedings to be forwarded to the High Court are only those relating to an accused 
person who cannot be made to understand the proceedings though not insane. This 
section cannot be construed to mean that in a case where there are two accused and one 
of them though not insane is not able to understand the proceedings, the Magistrate 
should refer the proceedings of both to the High Omit, and the High Court tmder the 
provisions of this section would have no junsdiction to pass any order with regard to 
the accused who is able to understand the proceedings — Trimbak Damodar Herlekar, 
39 CrL.J. 866, 177 I.C 444, II R.B. 81, 40 BomLR, 495, A.I.R. 1938 Bom. 352. 

971, Duty of Magistrate: — ^IVhcre the accused is deaf and dumb, some 
means of communication with him should be adopted. The Magistrate should try and 
get into communication with him with the assisl^ce of his relations; the Magistrate 
^ould make enquiry as to whether he has any friends or relatives who were accustomed 
to communicate with him and the manner in which he is communicated with in the 
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ordinary affairs of his life— Deo/ and Dumb Man, 8 BomL.R. 849, 4 Cr.LJ. 444; Nia 
Sm, 4 BurLT. 150, 12 Cr.LJ. 386; Samuel, Ratanlal 696; Anonymous, 2 Weir 402, 
Where the Magistrate omitted to attempt to communicate with the deaf and dumb 
accused, the conviction was set aade as the accused was certainly prejudiced by such 
omission — Anonymous, 2 Weir 403. 

In making a reference under this section the Magistrate should state his view of the 
conduct of the accused and must take some evidence regarding the previous history and 
habits of the accused — Samuel, Ratanlal 696. The Magistrate should, when making a 
reference record a findmg as to whether the accused is capable of realising the criminal 
character of the act done by him, or can understand the purpose or nature of the judicial 
proceedings that have been taken against him — Gunga, 30 P.L R, 597, 30 Cr.LJ. 948, 
118 I.C. 642, A.IR. 1930 Lah. 64, Ind Rul. 1929 Lah. 802. 

Magistrate cannot pass sentence ; — ^The Magistrate can convict the accused, and 
upon conviction can refer the case to the High Court, but cannot pass sentence^ 
Anonymous, 2 Weir 403; Gahna, 1889 P.R. 37. If the Magistrate passes sentence upon 
the accused, the High Court will set aside the sentence and pass such order as it thinks 
proper — Gahna, 1889 PR. 37. 

Summary Trial —Where the accused is a deaf-mute, it is highly inconvenient to 
conduct the trial summarily even though the offence is summarily triable— Deo/ and 
Dumb Man, 8 BQm.L.R. 849, 4 Cr.L.J. 444. 

972. Reference to High Court: — Reference can be made under this section 
to the High Court, if the inquiry or trial results in a committal or conviction — Trikam, 
Ratanlal 180 The Judge should proceed to the end of the trial and then refer the case 
if a conviction follows — Anonymous, 2 Weir 403, and should not refer the case in the 
midst of the trial before any conviction or comnuttal takes place— Dec/ and Dumb Man, 
4 BomLR. 825. Where, during the course of a tnal, it appeared that the accused was 
a deaf and dumb person, and the Magistrate therefore referred the case to the High 
Court, expressing his opinion that the prisoner was guilty, it was held that the Magis- 
trate ought to have proceeded to the end of the trial convicting the accused, and the 
mere expression of opinion that the accused was guilty did not amount to a conviction. 
The High Court returned the case to the Magistrate and directed him to proceed with 
the tnal, and if the same resulted in a conviction to forward the proceedings again to 
the High Court — Dumb Man, Ratanlal 879; Dumb Man, Ratanlal 836. 

Orders uihich High Court may pass : — ^Thc High Court may treat the proceedings 
before the Lower Court as amounting to a sufficient trial and pass sentence upon the 
accused according to the facts established m the case, or may pve him a further oppor- 
tunity of being heard in the matter of the cliarge — Boiaka, 22 \V.R 35; or may direct 
a re-trial if the Magistrate’s trial was defective — Deaf and Dumb Man, 8 Bom L R. 849, 
4 Cr.L.J. 444; or may, upon a consideration of the tender age of the accused, direct 
lum to be made over to his father to be looked after by him — Ganga. 7 NW.P. 131; 
or may, in a proper case, discharge the accused with an admonition — Bouika, 22 W.R. 35; 
Monya, 4 Bom.L.R. 296. The High Court may, if it is of opinion that the accused was 
by reason of unsoundness of mind incapable of knowing that what he did was contrary 
to law, and that no benefit will be likely to result to the accused by his being tried by 
the Court of Sesssion, direct him to be kept in jzul pending the order of the Local Govern- 
ment — SonuT, 27 Cal 368. In two Punjab cases it has been held that if a deaf and 
dumb person who is unable to understand the proceedmgs of the trial, is found guilty, 
the proper course to be taken is to treat him as a lunatic and to report the case under 
fee. 471 for the orders of the Local Government — Gahna, 1889 P R. 37, followed in Dost 
Muhammad, 1911 P.R. 13, 12 CrXJ. 613, 12 I.C 989- The Oudh Chief Court followed 
the same procedure in Ram Mahonhar, A.I.R. 1935 Oudh 414, 36 Cr.LJ. 880, 156 I.C. 
a=. 1935 OL.R 403, 1935 O.W.N. 826. 

In serious cases, it is the practice of the High Court to refer the matter to the Local 
Government, In the case of a minor offence the High Court itself can pass an appro- 
piiate sentence or discharge the accused— Raftman. 1 Lah. 260, 21 CrL.J. 621. Where a 
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deaf and dumb arojecd tras found guilt}* of attempt to commit suicide, and at the tnal 
he made certain signs ind.cating his guilt, the High Court affirmed his conviction and 
sentenced the accu'yjd to one da>’s simple impnsonmcnt — Kashaba, 25 BomLR. 43, 
AIR. 1923 Bom. 194, 25 Cr.LJ. 660, 81 I.C 148. 

342. ( 1 ) For the purpose of enabling the accused to explain 

PoR-er to examine the an}' circijiiistanccs appearing in the evidence 
accused. against him, the Court may, at any stage 

of any inquiry or trial without previously warning the accused, 
put such questions to him as the Court considers necessary, and 
shall, for the purpose aforesaid, question him generally on the 
case after the witnesses for the prosecution have been examined 
and before he is called on for his defence. 

(2) The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving false 
answers to them; but the Court and the jury (if any) may draw 
such inference from such refusal or answers as it thinks just. 

(3) The answers given by the accused may be taken into 
consideration m such in(|uiry or trial, and put in evidence for or 
against him in any other inquiry into, or trial for, any other 
offence which such answers may tend to show he has committed. 

(4) No oath shall be administered to the accused. 

This section makes a departure from the English law, under which It is not per- 
missible for the Court to ask the accused any question except questions incidental to the 
condua of the tnal. eg, whether the accused wishes to cross-etamine a witness or to 
give evidence, etc It is a principle of English law that the whole burden of proving 
the offence is on the prosecution; the accused can stand by and do nothing; and he Is 
protected from all judicial questioning at the tnal Indian law, however, allows the 
Court to put questions to the accused, and the answers thereto may be "taken into 
consideration," whatever that phrase may mean. It was for this reason that Sir James 
Fitzjames Stephen charactensed this section as embarrassing, illogical and hypothetical. 

This section is mandatory’, but It is not exhaustive — Shyama Charan, 35 Cr.L.J. 
1322 (1325), 151 I.C. 393. AIR. 1934 Pat. 330, 1934 CrC. 722. 

973. Scope: — There is a conflict of opinion as to whether this section applies 
to trials of zummons cases. According to the Bombay, Calcutta, Allahabad, Patna and 
Lahore High Courts, and the Smd and Nagpur J. C. Courts, the Magistrate is bound 
in a summons case to e.xaminc the accused under this section — Fernandez, 45 Bom. 672, 
AI.R. 1921 Bom. 374, 59 IC. 129. 22 BomLR IWO. 22 Cr.LJ. 17; Gulabjan. 
46 Bom 441 (445), 23 BomLR 1203, 23 Cr.LJ. 45; Beehu Lai, 54 Cal. 286, 28 
Cr.LJ. 297, 100 I C. 377, 45 C.L.J. 8, A I R 1927 Cal 250; CuUari. 49 Cal. 1075; 
Khacho Mai. 27 CrL.J. 405, 93 1C. 69, AIJ? 1926 All 358; Ghulam Rasul, 6 P.LJ. 
174, 2 P.L.T. 390, AIR. 1921 Pat. 11, 61 I C 715. 22 Cr.LJ. 427; Rasku, 1 PL.T. 
241, 21 Cr.LJ 705; Parameshtcar. 3 PL.T. 347, 23 CrLJ. 440; Muhammad Baksh, 
4 LahLJ. 230, 23 Cr.LJ. 154; JVabu. 20 SLR. 34, 26 CrLJ. 1554 (1555), 90 I.C 
434, A.IR, 1926 Sind 1 (F.B ); B/.aguan, 22 N.L.R. 65; Paris, 19 SLR. 121. This 
section applies to summons and warrant cases — Sia Ram, 36 CriJ. 1290, 158 I.C 129, 
AIR. 1935 All. 217, 1935 AL.J 257, 1935 CrC 260. See also Anand Parltash, 36 
Cr.LJ. 401, 153 I.C 446, 35 PLR. 525. A.IR. 1934 Lah. 631, 1934 Cr.C 966; 
Onkar Swgh. 11 OtV.N. 1206, 151 I C 810. 35 CrX.J. 1417, A-IR. 1934 Oudh 457, 
1934 Cr.C. 1308; Kandhai V. Municipal Board, Rae Bareli, 39 CrLJ. 841, 177 I.C 56, 
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11 R 0. 16. 1938 A Cr.C. 82, 1938 O.A. 591, 1938 0 L.R 365, 1938 O-W-N. 743. But 
according to the Madra's High Court, this section does not apply to trials in summons 
cases. The use of the expression "before the accused is called on for his defence” in 
sec. 342 itself as well as in sec. 256 relating to trials in warrant cases and in sec. 289 
relating to trials in Sessions cases, and the absence of such express'on In the sections 
relating to trials in summons cases under Chapter XX of the Code, show that the 
provisions of sec, 342 are not intended to apply to summons cases — Ponnusamy v. 
Rainasamy, 46 Mad 758, 45 M.LJ. 224, 24 Cr.LJ. 833 (F.B.). The Madras view 
has been recently followed by the Rangoon High Court— Nga La Gyi, 9 Rang. 505, 
32 CrL.J. 1190, 134 I.Q 500, 1931 Cr.C. 884, A I.R. 1931 Rang. 244 (F.B.). 

This section applies to summaiy trials of warrant cases and the accused must be 
examined in such trials — Mahomed Httsain. 41 Cal 743, A.I.R. 1914 Cal. 663. 22 

I.C. 766, 15 CrLJ. 190. 18 C.WJ4. 1247,* Parsolin. 6 Pat. 504, 28 Cr.LJ. 1037j 

Balkeskwar, 3 P.LT. 322. 23 Cr.LJ. 114; Parameshwar Lai. 3 P.LT. 347. 23 
CrL.J. 440. According to the Calcutta, Allahabad, Lahore, Nagpur and Bombay 
High Courts and the Oudh and Sind Courts, this section applies to summary trials of 
surnmons cases also, and the examination of the accused in such a trial is imperative— 
Moyeuddin. 33 C.W.N. 947; Bkagaan. 22 N.LR. 65. 27 CrLJ. 632; Nabu. 20 SLR. 
34. A I.R. 1926 Sind 1. 90 I.C. 434, 26 Cr.LJ. 1554; Sia Ram. 57 All. 666. 36 CrLJ. 
1290, 158 I.C. 129. A I.R. 1935 Ail. 217, 1935 A.LJ. 257. 1935 Cr.C. 260; Karam Din. 
35 Cr.L.J. 1394, 151 I.C. 748. 35 P.LR. 295, 15 Lah 60, A I.R 1934 Lah. 96, 1934 
Cr.C 175; Kushna Shankar. 36 Cr.LJ. 1303, 158 I C. 16, 1935 O.WN. 1042, A.I.R. 
1936 Oudh 16. 1935 OLR. 557; Shivatomal. A I.R. 1937 Sind 304, 172 I.C. 80. 39 
Cr.L.J. 59, 10 R S 135, 32 SLR. 30; ChoUhiam Menghro) v. Emp ,39 Cr L J. 474 
(475), 174 IC. 685. A.IR. 1938 Sind 70. 10 RS. 259. 32 SLR. 684; Emp. v. 

Kondiba Balaji. A.I.R. 1940 Bora 314, 42 BomL.R. 695. But where, in a sum* 

mary trial, the accused were actually examined, it would be absurd to say that 
the mere fidlure to record the exanunation lias resulted in a miscaniage of justice. 
tVhen the Magistrate has considered the statements of the accused they cannot possibly 
bo prejudiced by the mere fact that he did not reduce those statements to writing in the 
proper column provided in the summary repster— Klion Mohd. v. Bmp., A.IR. 1940 
Pesh. 11. See Notes 867 and 1042A. But according to the Madras High Court, this 
section does not apply to luminary trials of summons cases, as there is no distinction 
between a summary trial of summons cases and an ordinary trial of summons cases — 
Dharma Singh, 46 Mad. 755 (F.B.). 

This section applies even when the accused does not offer to produce defence — 
Biij Lai. 37 Cr.L.J. 408, 160 I C. 489. 1936 215. 

This section does not apply to an inquiry under sec. 117, because the person called 
upon to give security is not in the position of an accused person within the meaning of 
sec. 342 Therefore, the omission to examine the person called upon to give security is 
a mere irregularity curable under sec 537, and not an illegality vitiating the proceedings 

Benode Behari, 50 Cal. 985; Ibrahim, 34 Cr.L.J. 591 (593) , 143 I.C. 351, AIR. 1933 

Sind 49. 1933 CrC. 175, Ind Rul. 1933 Sind 128 But see Ragkubar, A.IR. 1934 All. 
735 (738 ) 3 A.W.R. 655. So also, a person proceeded against under sec. 488 is not 
looked upon as an accused person, and omisaon to e-xamlne him does not vitiate the 
proceedings. The words "after the witnesses for the prosecution have been examined and 
before he is called on for his defence” are Inappropriate to a proceeding under 
section 488—VilkaIdas. 52 Bom. 768, 29 Cr.LJ. 1051 (1052), 30 Bom.LR. 957, 
A.IR. 1928 Bom. 347; Bachai v. Jamtma. 25 Cr.LJ. 1091, 81 I.C. 915, A.I.R. 
1925 Cal. 339; Mehr Khan. 10 L*. 406, AIR- 1929 Lah. 32. 112 I.C. 218, 30 
PLR. 549. 29 CrLJ. 1002 (1003, 1004); Raspin v. Raspin. 36 C.W.N. 380 (381), 
1932 Cr.C. 480. 133 I.C. 629. 33 Cr.LJ. 640. A I.R. 1932 Cal 488; Ponusami v. 
Rarnaiomt. 74 IC. 945. 45 MLJ. 224, 46 Mad 758, 1923 M.W.N. 519, 18 M.LW. 
478, 24 CrLJ. 833. A.IR. 1924 Mad. 15 (F.B.); Shadi Khan v. Cul Begum. 101 
I.C- 28 Cri J. 478, A.I.R 1927 Lah. 435. But see contra— Demc//a v. Demello, 
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•>- CrLJ lOCO noon. 93 I.a SSS. A.1R 1926 Lflh 657: BffJ'U v Tht 
Ifliy W IC 3T7. ALR- 1927 Cal 250, 45 CLJ 8. 28 CrLJ. 291 51 &! 2Mj 
rcrn'^dcz V. ErtP. 59 1C 129. 45 to 672. 22 to-LR lOtO. CrLJ. M 
Culcm Kcsul V. Emp.. 61 l.C, 715. 6 P-U- 174. 22 CrUJ. 42.. 2 PUT 390. 

Wl^cit a:\ acci*<d is cxanyacd by ibe Court before any e\idcnct for ibc pro^cculioti 
has been taken and before the commencement of the preliminary enquiry, his ctamination 
caimot be said to be under $ec. 312. because at that state there w-as no mdence (or the 
prosccuf.cn recorded acamn him and irn orcumstaiKes which he could be called upon 
to explain. The staiemcnl must be taken to hai'c been recorded under see. 161— 
Bahaicci 6 Uh. 183. 23 P-UR. 331. 26 Ct.LJ. 1238. 

The Sesvons Judee is bound to examine the accused c\cn thouch he has been 
exanuned before the committms Maqisirate— Aoir^mc/iir. H MUW 418. 23 Crl..J. 
697: Raju. 9 BonLR 730; Sto pe. 4 Rant 361. 27 CrLJ 136L. .Mphsmwod Shoji. 
26 Cr LJ. 1576. MIC 535. /U R. 1925 Oudh 57- In a case which is triable by a 
Sessions Court it is ihe latter Court which tncs the accused and calls upon him to enter 
on fus defence and. there'ere. tl is to that Court that the mandatory prons-on is appli- 
cable. That beint so, it cannot be said that the omissiMi to examine the accused in the 
comiraitins Court Is a d sretaid ot an express provision of law and therefore vlletal— 
Ajahar Mandd. A.l R. 1933 Cal. 605. 39 C.\V.N. 289. 62 Cal 475, 35 Cr.LJ. 1310. 
157 I.C. 1103. 1933 CrC 1022. following pitoi. 25 Cr.LJ. 191. 83 1C. 893, 15 SL.It 
201. AI.R. 1921 Sind 131. 

This section apples only to a case ©f an original trial, and docs not apply where 
adiiional evidence is taken by the Magistrate under the direction el an Appellate 
Court ■under sec. 428. In such a proceeding H is not ntctssary to examine the accused 
about the additional cndcncc. There might be eases where the accused could properly 
be questioned by the Mag'strate in regard to the additional evidence so taken, but the 
omission to do so is not an iIlcgality^A'tfrtfyoii. 52 Dom. 699. A.I R. 1928 Bom. 200, 
JI2 IC. 60. 30 BomLR. 631. 29 CrLJ. 972 (973): Mchsuddin. 4 Pat. 488. 26 Cf LJ. 
811 (813). 85 LC. 459. A.IR. 1925 Pat. 414. 6 P.L.T. 15fi NflUiu Sfnih. 41 Cr.LJ. 
356 (359). This section docs not also apply where trial is held de noio— .l/af«dffm«rA« 
V Kojfiovfl, 36 CT.L.J. 307. 153 I C. 297, 193t M.\V.N. 1136. 67 M.LJ. 800. 40 M UlV 
803. A.I R. 1935 Mad, 22. 

974. Object and mode of examination: — In this country it often happens 
that a prisoner is tried in a language which he understands but indifferently well and 
for that reason as well a? (or other equally grave reasons the intention of the statute is 
that at a certain stage in the case the Court itscU shall pul aside all counsels all 
plradere. all mtatsM. all ..pitsBilalivn. and dall rail upon each indjMdaal ac(iu.d 
mth the author, yet the Coaif, oati yoiee to tahe advanlatc ol the opportunity ,Md, 
to aitKS to state in hts oan way anything which he may be desirous ol staline 
Pmmalhmalh, 50 Cal 518 ( 522). 27 C.\VJ7, 389, 24 Cr t. J 2)8 ' ’ ^ 

in the case for the 
accused in explaining 
Ahmad v. Ew»p, 44 ' 

Cal. 250. 

expI^tion^oTthe^fartl*,!f,?f°?,!,*,*° *** Aether the accused can give an Innocent 
accordine to them nrp ii, ^*rosc to examine the accused and ascertain what 

iHstot I « *he explanation they themselves oflcr. 

imaeinativp wipppsi oplwarion (he ingenuity of lawyers can invent. Such 

himvlf — d * substitute for the taking of a statement from the accused 

n muiil-Chandr<}hicaT Prasad Natain SingA v. Aranendro Mohan Chose, 38 Cr.LJ. 2 
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(3), 165 I.C. 931, 9 R.P. 231, 3 B.R. 104, 1936 Cr.C. 1064, 17 P.L.T. 794, A.I.R. 1936 
Pat. 626. 

The real object of the examination is to enable a Judge to ascertain from time to 
time from a prisoner, particularly if he is undefended, what explanation he may desire 
to offer regarding any fact stated by a wtness, or after the close of the case, how he 
can meet what the Judge may consider to be damnatory evidence against him— Hasein. 
6 Ca! 96? Mazakar Alt. 50 Cal. 223, 36 C.LJ. 417; Tam. 48 I C. 487, 20 Cr.LJ. 12 
(Nag.). And in order that the accused may explain all the facts appearing in the 
evidence against him, it is necessary that his attention should be directed to all the vital 
parts of the evidence against him, specially if he is an ignorant person who cannot be 
expected to know or understand what particular parts of the evidence are or are hkely 
to be considered by the Court to be against him — Tatii, supra The Court should not 
only point out to the accused the circumstances appearing in the evidence which require 
explanation, but it must, out of fairness to the accused, exerase that power in such a 
way that the accused may know what points in the opinion of the Court require ex- 
planation; and failure or refusal on U;e part of the accused to give the explanation will 
entitle the Court to draw an inference against him — Alimuddi, 52 Cal. 522, 29 C.WJ4. 
231, 26 Cr.L.J. 631. 

The object of this section is to enable the accused to explain each and every cir- 
cumstance appearing in the evidence against him; this cannot be done by such a general 
question as "what have you to say?” or "what is your defence?” The specific point or 
points which weigh against the accused must be mentioned; for if this is not done, he 
cannot be reasonably expected to be able to explain those points— A/tn/«g Hman, 1 
Rang 689; AUmuddi. 52 Cal. 522, 41 C.L.J. 101, 26 CrL J. 631. Where the Magistrates 
content themselves by asking the accused a stereotyped question like this, "Have you 
anything to say? or what is your answer?” this is not a sufficient compliance xrith the 
provisions of this section — Tahasmuddin Ahmad v. Bmp., 44 C.W.N. 396 (398), 
41 CrLJ. 563, 188 I.C. 288, A.I.R. 1940 Cal. 250. The xford "generally” does 
not limit the nature of the questioning to one or more question of a general nature 
relating to the case, but it means that the question ^ould relate to the whole 
case generally and should not be limited to any particular part or parts of it 
The word "generally” does not mean that the accused cannot be subjected to a 
detailed examination by the Court. The law intends that the salient points appear- 
ing in the evidence against the accused must be pointed out to him in a succinct 
form and that he should be asked to explain them if be wished to do sx>~Almuddi, 
52 Cal. 522 {per M. N. Mukerjee, J; Newbould. J. contra). The question must be 
framed in such a way as to enable the accused to know what he is to explain, what 
are the circumstances which are against him and for which an explanation is needed. 
A general question as to whether the accused has anything further to say is not a 
sufficient compliance with the teqaireroenls of this section — Bhokari, 5 P.L.T. 445, 
25 CrLJ. 711, A I.R. 1924 Pat. 971; Udhao. 25 Cr.LJ. 417, 77 I.C. 593, AIR. 1924 
Nag. 301; Durga Ram. 6 P.L.T. 33, 26 Cr.LJ 716. \Vhere a complicated question 
has been put to each of the accused without reference to the particular position of each 
as brought out by the cv’idence against him, it cannot be said that the procedure did 
not prejudice or might not have prejudiced the accused. The examination of the 
accused contemplated by this section is one by the Judge direct, without any inter- 
vention of counsel It is not correct to say that when the accused is represented by 
counsel it is often in bis interest that the Judge should formally comply with this 
section by asking a general question and then leave the accused’s counsel to offer 
explanation on his behalf in the way most favourable and least dangerous to him — 
Nana Sadoba v. Emp. A.IR. 1938 Nag 283 (285). 1938 N.L.J 90, 179 IC. 317, 
40 Cr.L.J. 197, disagreeing with Narayana v. Emp., A.I.R. 1933 Mad 233, 1933 Cr.C. 
289, 143 I.C. 46, 34 Cr.L.J. 481, 56 Mad. 231, 64 M.LJ. 88. The proper method of 
applying this section is to bring to the attention of the accused specific matters which 
appear in the evidence against them and merely questioning them generally as td 
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whether they have anjlhinc to say or an) thing to add to what was said before the 
coiRinitting Magi<trate is not a satisfactor)* method of applying this section — Shamlal, 
26 CrLJ 572, 85 I C 716. A I.R. 1925 Cal 9S(X Wiere the case is one of complexity 
it is not sufhaent to put a general question whether the accused has anything to say 
about the charges or the evidence WTien a point arises m the evidence against the 
accused which the Court considers xital, it is the duty of the Judge to call the accused’s 
attention to the point and to ask for an explanation. A connction based on the 

accused’s failure to explain what he was never asked to explain is bad in law — 

Dwarkaratk VaTrra. 14 PLT 305. 37 CWN 514 (516), 1933 CrC. 442, 34 Cr.LJ. 
322. 6f M.LJ 465. 142 1 C 355. A I It 1933 P.C. 124. 35 BomLR. 507, Ind. Rul 
1933 PC 65. 37 MLW 534. 1933 MWN 409. 10 O.WN. 522, 57 CL.J. 177, 1933 
ALJ. 645 (PC 1; DaUrom. 34 CrLJ 411. 142 IC. 785, 15 N.L.J. 116, Ind Rul 1933 

Nag. 145; Solan Lai. 31 CrLJ 568. 143 IC 467, AIR 1933 Oudh 305, Ind. Rul. 

1933 Oudh 174, 1933 CrC 686. 10 OWN 678; Raghubar. AIR. 1934 All 735 (738), 
3 A.W.R. 655; Kl.airo v Emp. 38 CrLJ 995 ( 998), 170 I.C. 922, 31 SLR. 470. 
10 R.S. 77, A.l.R. 1937 Sind 221. In a case of circumstantial evidence it is all the 
more necessary to perform this duty, because the accused cannot be expected to know, 
when all the cxidence against him is of a circumstantial nature and some of it is 
important while some of it is not, whicli arc the points on which an explanation from 
him would be neccssarj* to avo'd the inference of his guilt — Kiniidi Narasimham, 37 
Cr.LJ. 1074. 164 IC. 1017, 1936 MWJ4. 521, A I.R. 1935 Mad. 629. 1936 CrC 763; 
Ckinnu. 37 Cr.LJ. 11(J7. 163 IC 192. 1936 M.WJ4 183. AIR 1936 Mad 628, 1935 
Cr.C 762; Sangama Seieker, A.I.R. 1935 Mad. 715, 1936 M.WJ4 613, 44 M.LW. 52, 
59 Mad. 622, 71 MLJ. 138, 38 CrLJ. 45. 165 IC 743. 1936 CrC 818, 9 R.M. 295, 
not following Pafuliu Choudry. A I R- 1923 Pat. 91. 66 I C. 73, 23 Cr L J 233, 3 P.L.T. 
649. Ex*ery piece of circumstantial evidence tending to incriminate the accused should 
be pointedly brought to his notice either by the committing Magistrate or m the last 
resort by the trial Judge in the Court of Session and the answers of the accused to these 
quesfftjiTS recortfed. as far as passible, in bis own mods by the Court— ^/aAamtmn/ Ants 
V. Emp.. 37 CrLJ. 93S (937), 164 IC 482. 1936 OW.N. 691. 1936 OLR. 459, 9 RO. 
81. A.I R. 1936 Oudh 403, 1936 Cr C 1086 The object of an e.xamination under this 
section is for the purpose of enabling the accused to explain circumstances which appear 
against him. If the Judge considers that an explanation is necessary regarding an 
incriminating matter it is his duty to place the matter before the accused and to ask 
him whether he wishes to give any explanation It is extremely unfair for a Judge to 
rely upon a circumstance as being incriminating without giving the accused person any 
notice of it and without giving him an opportunity of explaining the circumstance— 
Jit Lai Bahadur, A.I.R. 1S40 Ca! 378 (380). 41 CrLJ. 783. 189 I.C 700 But where 
the facts of the case are simple, a general question such as “Hax'e you any statement 
to make?" may be sufTicient — BanamaU, 6 P.L.T. 39, 26 CrLJ. 682. 

There is, however, nothing in the judgment of their Lordships of the PriXT Council, 
in Divtttkanalh Varma, supra, to indicate that every failure to comply strictly with the 
letter of sec. 342. Cr. P. C., renders the conviction of an accused person illegal. Sec 537, 
Cr. P, C , has a bearing upon this point No omission to comply strictly with sec 342 
can render a conviction liable to be set aside unless it has m fact occaaoned a failure 
of justice— Awnama/ai Mudah, AIR. 1940 Mad. 372 (374). 1940 MWJJ. 93. 51 
M.LW. 206, 1940 MCrC 33. ILR. 1940 Mad. 514, (1940) 2 MLJ. 69. An 
omission to put a question necessary by xirtue of the proxisions of this section is 
dealt with by sec. 537, Cr. P. C. The question for the Court m every case in which 
an irregularity of this kind has been committed is whether in fact a failure of justice 
has been occas-oned by reason of the irregularity whidi has occurred. The consequence 
of this provision is that the Court must go into the merits of the case before quashing 
a conviction by reason of such irregularity. It is clear, however, that where the irre- 
gularity is such as to deprive an accused person of defending himself upon a point 
which the trial Judge or the assessors cr jury regarded, or may have regarded, as of 
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serious import, it cannot be said with confidence to have been inseparable from a failure 
of justice. Where the facts show independently of any irregularity which has taken 
place that the accused has clearly comnutted an offence, the irregularity which has 
ocurred will not save him from punishment; but if it is impossible for the Appellate 
Court to say that the trial Court would have been bound to come to the same conclusion 
if there had been no irregulanty, the conviction ought to be quashed— t/ Datnapda, 

38 Cr.L.J. 524 (528), 168 1C. 193. 14 Rang. 666, A.I.R. 1937 Rang. 83, 9 R.R. 340 
(F.B.). 

Where the confession has been made an integral and substantial part of the prose- 
cution case, the failure of the Judge to question the accused about it is clearly a serious 
omission not covered by the provisions of sec. 537, Cr. P. C . — Raban Lalu Shaikh, 

39 CrLJ. 618 (620), 175 I.C. 324, AIR. 1938 Sind 97, 10 R.S. 296. 32 S.L.R. 709. 

IVhen, in examining the accused under this section, nearly two printed pages contain- 
ing a precis of the evidence against the accused were read out as it were in one breath, 
and the accused was asked whether he wanted to say anything, the Judge observed the 
letter of the law and ignored its spirit This kind of question was one which it was 
imposdble for anyone and least of all for a person accused of murder who had been 
kept in suspense for 16 months before the trial began, to answer. It was impossible 
for him to have remembered all the points which he was asked to explain and naturally 
his answer might not deal with all the points. This is certainly not giving a real 
opportunity to the accused to explain matters appearing in the evidence against him— 
7« re KaMkasabai Ptllai, A I-R. 1940 Mad. 1 (4), 1939 M.W.N. 883, 50 M.L.W. 452. 
1939 M.CrC 246. 41 CrL.J, 369, 186 IC, 704. 

There is a difference in the wording of the first and the second portions of sub-sec- 
tion (1) of sec. 342, the former being discretionary (‘may put questions’) and the latter 
maudatory (‘shad quesUou him’) U the Court has put questions to the atcustd under 
the first part of sub-section (1), it would be sufficient compliance with the provisions 
of the second portion if the Court gives to the accused an opportunity, by putting to 
him one general question (eg., “Have you got to say anything else"), to explain the 
circumstances appearing in the case against him, and in this connection the examination 
of the accused under the first portion of this sub-section may be usefully looked into— 
Nasiruddin. 4 Pat 459, 6 PXT. 588. 26 Cr.Lj. 954 

The examination of the accused under this section is intended to enable the accused 
to explain any circumstances appeanng against him and not to elicit answers calculated 
to supplement the case for the prosecution and to show that he is guilty — Rangf, 10 
Mad. 295 (315); Bhola Nath, 51 AIL 313, 30 Cr.LJ 101- (105). The, object of the 
examination is not to make the accused confess his guilt or assist the prosecution by 
admitting facts which may go to incriminate him — Bhairab, 2 C.WN. 702; Tujani, 15 
C.L J. 323, 13 CrL.]. 283; Veeran, 9 Mad 224. The Court cannot put questions to the 
accused as to what took place on the occasion, in order to convict him out of his own 
mouth—Kamandu. 10 Mad 121 (123). Nor is it competent for the Court to examine 
the accused for the purpose of filling up gaps in the evidence for the prosecution — 
Mokideen Abdul Qadtr, 27 Mad. 238 (240); feremiah v. Vas. 36 Mad. 457, 12 IC. 961. 
(1911) 2 M.WJ4. 576, 22 M.L.J. 73; Tahadmuddin Ahmad v. Emp., 44 C.W.N. 396 
(398), 41 Cr.Lj. 563, 188 IC. 288. A-I.R. 1940 Cal. 250; Mohan Singh, 42 AIL 522; 
Devi Dayoi. 4 Lah. 55. 73 I.C. 8(S, A.I.R. 1923 Lah 22S, 24 Cr.L.J. 693j Annavi, 
39 Mad 449; Bosanta Kumar, 26 Cal 49; Yasin, 28 Cal. 689; Raung Gyi, 4 L,B R. 244, 
8 Cr.L J, 62; Mahadeo. 22 N.L.R. 1, 27 CrX J. 66; Basham. 37 Cr.L.J. 428, 161 I C. 
344, A.I.R. 1936 Lah. 28, 1936 Cr.C 11; Subba Rao v. Venkatachalapathi. A.I.R. 1938 
Mad. 90}, 178 1C. 478, 48 MLW. 320, 1938 M.W.N. 871, (1938 ) 2 ML.J. 397, 
1938 MCrC. 169, 40 Cr.L.J. 69. The examination of the accused for this purpose is 
contrary to law, and the prosecution cannot be permitted to rely on admissions obtained 
from the accused in these circuRistances—Sn&ha Rao v. Venkatachalapathi, supra. 
Thus, where in a charge of defamation the prosecution is unable to prove that the 
accused made and published the defamatory natter, it is illegal for the Magistrate to 
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eramine the accused for the purpose of supplying this defect in the prosecution evidence 
— Mokideen, 27 Mad 238? Devi Dayal, supra The object of the esamination is to 
enable the accused to explain the evidence standing against hims but where the prose- 
cution has not let m endence implicating the accused in the offence with which he is 
diaiged, the Magistrate is not entitled to put questions to him under this section, and 
the answers to such question are inadmissible in evidence against him — AbtbuUa Ravu- 
than. 39 Mad 770, 30 I.C. 447, A I.R. 1916 Mad 407. 16 CrLJ 623; Devt Dayal. 
supra; Tman, 9 Mad 224. No doubt the proviaons of this section do not entitle a 
Magistrate or a Judge to question an accused person so as to get from him an admission 
of facts which are not proved in the e\idence Nevertheless if an accused person does 
in fact make such an admission, and it is clear that he has not been intimidated and that 
the admission was made with a full understanding of what he was saying, there is no 
reason why it should not be taken into account against him in the same way as any 
other confession made before a Magistrate can be so taken — Narayanam. AIR. 1935 
Rang. 509 (510), 37 Cr.L.J 328, 160 I.C. 746. 1935 CrC, 1295. Where the question 
put to the accused were straightforward, as for instance, where the accused were asked 
whether they had committed the offence and what they had to say, the answers given 
by the accused could be rightly taken into consideration under sub-section (3) for 
consneting the accused — Phurlai. 9 Pat. 504, 1930 Cr.C. 926 (927), A.I R. 1930 Pat. 498, 
11 P.L.T. 706. Sections 164, 342 and 364, Cf P. C . are not exhaustive and do not limit 
the generality of sec. 21, Ei-idence Act. as to the rclci'ancy of admissions — Nga Thein 
Maung. 37 CrJ4. 920. 164 IC. 162. A.I.R. 1936 Rang 350. 1936 CrC. 7CI3, following 
Barindra Kumar. 37 Cal. 467, 7 I.C 359, 11 Cr.L.J. 453, 14 C.WN. 1114. 

If the accused declines to make any statement and prefers to be reticent, the Court 
may still put questions to him, provided the questions are not inquisitonal or of a 
cross-examining character — Ptolulla Kumar, 57 Cal. 1074, 31 CrLJ 903 ( 907). But 
where an accused practically refuses to answer questions, it would be useless for the 
Court to persist with them— Reinei/iain v. Emp., AIR. 1936 Nag 147, 1936 Cr C 689; 
Budhulal v. Emp., A.I.R. 1937 Nag. 67. 167 I C. 155. 9 RN 168, 38 CfLJ. 354, I.L.R. 
1937 Nag. 22Si Kona Sadoba v. £mp,40Cr.LJ. 197 (198),179 IC. 317, A I.R. 1938 
Nag. 283. 1938 N.LJ. 90. 

When an accused person in answer to a general question or even one or two questions 
gives a reply or replies which show that he is well aware of all the circumstances 
appearing in evidence against him and their implications, and attempts to explain them, 
the Sessions Judge may be going beyond his province if he questions him further in 
detail He may be open to the criticism of cross-examining the accused, and attempting 
to elicit contradictory answers This is more particularly the case when the accused is 
represented by his own counsel It is not possible to lay down-a more general rule 
thim that it is the duty of the Court to be satisfied either by his statements or by his 
answers to questions or by both that the accused explains or has an opportunity to 
explain circumstances from which liostile inferences may be drawn against him— 
Annamalai Mudali. AIR. 1940 Mad 372 (375). 1940 MWJ^. 93. 51 ML.W. 206. 
1940 M.Cr C. 33, 1 L R. 1940 Mad. 514. ( 1940) 2 M L J. 69. 41 Cr L J. 858, 190 I C. 206. 
In permitting the Court to examine the accused person from time to time, the law does 
not contemplate that the examination of the accused person is to be conducted in 
the manner of cross-examination of an adverse witness by a counsel — Hussein. 6 Cal. 96; 
Hurry Churn, 10 Cal. 140, Alimuddi. 52 CaL 522 {per Newbould, J); Tahasinuddtn 
Ahmad v. Emp. 44 C.W.N. 396 (398), 41 Cr.LJ, 563, 188 IC. 288, A.IR. 1940 
Cal. 250; Niru Bhagat. 1 Pat. 630, 24 CrLJ 91; Fagir Singh. 10 Lah. 223. 29 Cr.LJ. 
769 (770); Umar Din. 2 Lah. 129, 23 CrLJ. 388; Panehu. 3 P.L.T. 649, 23 CrL.J. 233; 
Yakub. 5 All. 253; U Ba Thein. 8 Rang. 372, 32 CrLJ. 23 (25), A.I.R. 1930 Rang. 
351, Ind. Rul. 1930 Rang 410, 127 I.C. 730. 1930 CrC 1179; Mahadeo, 22 NL.R. 1. 
27 Crl T. 66. 91 IC 212, 8 N.L.J. 190l A.IR. 1925 Nag 403. The questioning of 
the accused referred to in this section is not meant to be lengthy cross-examination as 
regards all endence produced by the prosecution— /ftafricala, 34 CrLJ. 967 (972), 
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serious import, it cannot be said with confidence to have been inseparable from a failure 
of justice Where the facts show independently of any irregularity which has taken 
place that the accused has clearly committed an offence, the irregularity which has 
ocurred ivill not save him from punishment; but if it is impossible for the Appellate 
Court to say that the trial Court would have been bound to come to the same conclusion 
if there had been no irregularity, the conviction ought to be quashed — V Damapda, 

38 CrLJ 524 (528), 168 I.C. 193, 14 Rang. 666, A.I.R. 1937 Rang. 83. 9 R.R. 340 
(F.B.). 

Where the confession has been trade an integral and substantial part of the prose- 
cution case, the failure of the Judge to question the accused about it is clearly a serious 
onusston not covered by the provisions of sec. 537, Cr. P. C. — ^Rahim Lalu SftaifcS, 

39 Cr.LJ. 618 ( 620), 175 I.C 324, A I.R. 1938 Sind 97. 10 R.S 296. 32 SL.R. 709. 

WTien, in examining the accused under this section, nearly two printed pages contain- 
ing a precis of the evidence against the accused were read out as it were in one breath, 
and the accused was asked whether he wanted to say anjlhing, the Judge observ’ed the 
letter of the law and ignored its spirit. This kind of question was one which it was 
impossible for anyone and least of all for a person accused of murder who had been 
kept in suspense for 16 months before the trial began, to answer. It was impossible 
for him to have remembered all the points which he was asked to explain and naturally 
his answer might not deal with all the points. This is certainly not giving a real 
opportunity to the accused to explain matters appearing m the evidence against him— 
In re Kanakosabai PiUai. A I.R 1940 Mad 1 (4), 1939 M.W.N, 883, 50 ML.TV. 452, 
1939 M Cr C. 246, 41 Cr.L J. 369, 186 I.C. 704. 

There is a difference in the wording of the first and the second portions of sub-sec- 
tion (1) of sec 342, the former being discretionary (’may put questions') and the latter 
mandatory I'ihall question him'). 1/ the Court has put questions to the accused under 
the first part of sub-section (1), it would be sufficient compliance with the provisions 
of the second portion if the Court gives to the accused an opportunity, by putting to 
him one general question (e.g. "Have you got to say anything else"), to explain the 
circumstances appearing In the case against him, and in this connection the examination 
of the accused under the first portion of this sub-section may be usefully looked into— 
NasiTudJin. 4 Pat. 459, 6 PL.T 588. 26 CrX-J. 954. 

The examination of the accused under this section is intended to enable the accused 
to explain any arcumstances appearing against him and not to elicit answers calculated 
to supplement the case for the prosecution and to show that he is guilty— Rowgi, 10 
Mad 295 (315); Bkola Nath, 51 AIL 313, 30 CrL.J. 101-(1Q5). The. object of the 
examination is not to make the accused confess his guilt or assist the prosecution by 
admitting facts which may go to incriminate him — Bhairab, 2 C.WJ'f. 702; Tufani, 15 
C.L J. 323, 13 Cr.L J. 283; Veeran, 9 Mad 224. The Court cannot put questions to the 
accused as to what took place on the occasion, in order to convict him out of his own 
mouth— Kamandu, 10 Mad. 121 (123). Nor is it competent for the Court to examine 
the accused for the purpose of filling up gaps in the eviderJce for the prosecution — 
Mohrdeen Abdul Qadn, 27 Mad 238 (240); Jeremiah v. Vas, 36 Mad. 457, 12 I.C. 961, 
(1911) 2 M.W,N. 576, 22 M.L.J. 73; Tahasimuddin Ahmad v. Emp., 44 C.W.N. 396 
(39S), 41 CrL.J. 563. 188 I.C 288. AIR. 1940 CaL 250; Mohan Smth. 42 All. 522; 
Devi Dayal, 4 Lah. 55, 73 I C. 805. A.IJI. 1923 Lah 225, 24 Cr.LJ. 693; Amavi. 
39 hlad. 449; Bosanta Kumar, 26 Cal 49; yosm. 28 Cal. 689; Raung Gyt, 4 L.B R. 244. 
8 CrL.J. 62; Makadeo, 22 N.LR 1. 27 CriJ. 66; Hasham, 37 Cr.L.J. 428, 161 IC. 
344 A.I.R. 1936 Lah. 28, 1936 Cr.C. 11; Sabfia Rao v. Venkataelidapatki, A.I.R. 1938 
Mad. 904. 178 I.C. 478. 48 MJ-.W. 320. 1938 M.W.N. 87l, (1938) 2 M.L.J, 397. 
1938 M Cr.C. 169, 40 Cr.L.J, 69. The examination of the accused for this purpose is 
contrary to law, and the prosecution cannot be permitted to rely on admissions obtained 
from the accused in these circumstances— Sufthe Rao v. Venkalachalapathi, supra. 
Thus, where in a charge of defamaUon the prosecution is unable to prove that the 
accused made and published the defamatory matter, It is illegal for the Magistrate to 
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examine the accused for the purpose of supplying this defect in the prosecution evidence 
— Mohideen, 27 Mad. 238; Dcvi Dayal, supra The object of the examination is to 
enable the accused to explain the e\^dence standing against him; but where the prose- 
cution has not let in e\ndence implicating the accused in the offence with which he is 
charged, the Magistrate is not entitled to put questions to him under this section, and 
the answers to such question are inadmissible in etndence against him — Abibulla RavU' 
than, 39 Mad. 770, 30 IC 447. AIR 1916 Mad 407, 16 Cr.LJ. 623; Devi Dayal, 
supra; Vcaan, 9 Mad 224 No doubt the provisions of this section do not entitle a 
Magistrate or a Judge to question an accused person so as to get from him an admission 
of facts which are not proved in the endence. Nevertheless if an accused person does 
in fact make such an admission, and it is clear that he has not been intimidated and that 
the admission was made with a full understanding of what he was saying, there is no 
reason why it should not be taken into account against him in the same way as any 
other confession made before a Magistrate can be so taken — Narayanam, A I.R. 1935 
Rang. 509 ( 510). 37 CrLJ 328, 160 IC 746, 1935 Cr.C. 1295. ^\^lere the question 
put to the accused were straightforward, as for instance, where the accused were asked 
whether they had committed the offence and what they had to say, the answers given 
by the accused could be rightly taken into consideration under sub-section (3) for 
com-ictmg the accused— PliKf/ai. 9 Pat 504, 1930 CrC 926 ( 927), A I.R. 1930 Pat. 498, 
11 PX.T. 706. Sections 154, 342 and 364, Cr. P. C., are not exhaustive and do not limit 
the generality of sec 21, Endencc Act, as to the reletTincy of admisacm^Ngfl Thein 
Maum. 37 Cr.LJ. 920, 164 I.C 162, A.! R. 1936 Rang 350, 1936 Cr.C 703, following 
flffrmtfra A’umar. 37 Cal. 467, 7 IC. 359, 11 CrL.J. 453. 14 C.W.N. 1114. 

If the accused declines to make any statement and prefers to be reticent, the Court 
may still put questions to him, pronded the questions are not Inquisitorial or of a 
cross-examining character— Pro/uffa Kumar, 57 Cal 1074, 31 Cr.LJ. 903 (907). But 
where an accused practically refuses to answer questions, it would be useless for the 
Court to persist with them — Raynesham v. Emf>., AI.R. 1936 Nag. 147, 1936 Cr.C 689; 
Budhulal V. Ernp.. A I R. 1937 Nag 67. 167 I C 155, 9 R N. 168, 38 Cf.L J. 354, I.L R. 
1937 Nag. 228; Sana Sadoba v. Emp.. 40 Cf.LJ. 197 (198), 179 I.C. 317, A.I.R. 1938 
Nag. 283. 1938 N.LJ. 90. 

When an accused person in ansirer to a general question or even one or two questions 
gives a reply or replies which show that he is well aware of all the circumstances 
appearing in evidence against him and their implications, and attempts to explain them, 
the Sessions Judge may be going bey’ond his province if he questions him further in 
detail He may be open to the criticism of cross-examining the accused, and attempting 
to elicit contradictory answers. This is more particularly the case when the accused is 
represented by Ws own counsel. It is not possible to lay down-a more general rule 
th^ that it is the duty of the Court to be satisfied either by his statements or by his 
answers to questions or by both that the accused ^plains or has an opportunity to 
explain arcumstances from which hostile inferences may be drawn against him — 
Annamalai MudaH. AI.R 1940 Mad 372 (375), 1940 MW.N. 93, 51 MLW. 206, 
1940 M Cr.C 33. 1.L.R. 1910 Mad. 514, (1940) 2MLJ. 69. 4rCr.LJ 858, 190 I.C. 206. 
In permitting the Court to examine the accused person from time to time, the law does 
not contemplate that the examination of the accused person is to be conducted in 
the manner of cross-examination of an adverse witness by a counsel— A/ujsem. 6 Cal 96; 
Hurry Churn, 10 Cal 140; Alimuddi, 52 Cal 522 {per Newbould, J.); Takasinuddin 
Ahmad v. Enip , 44 CWN, 396 (398), 41 CrXJ. 563. 183 IC. 288, A.I.R. 1940 
Cal 250; Nitu Bhasal, 1 Pat. 630, 24 CrLJ 91; Fa^ir Smgft. 10 Lah. 223, 29 Cr.LJ. 
769 (770); Umar Dm. 2 Lah. 129, 23 Cr.LJ. 388; Patieku, 3 P.XT. 649. 23 Cr.LJ 233- 
Yakub. 5 All 253; U Ba Thein. 8 Rang. 372, 32 Cr.LJ. 23 ( 25), AI.R. 1930 Rang 
351, Ind. Rul 1930 Rang 410, 127 IC 730, 1930 Cr.C 1179; Mahadeo, 22 N.LR 1 
27 (:r.L.T. 66, 91 IC 212, 8 N.LJ. 190. A.LR. 1015 Nag 403 The questioning of 
the accused referred to in this section is not meant to be lengthy cross-examination as 
regards all ei-idence produced by the prosecution— /Ao&ira/ii. 34 CrXJ. 967 ( 972) 
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145 IC. 481, 1933 A.LJ. 799, A.I.R. 1933 AU. 690, 1933 CrC. 1202. The Judge or 
Magistrate is not to establish a Court of Inqmsition, and to force a prisoner to convict 
himself by making some incriminating adimsaon after a series of searching questions, 
the exact effect of svhich he may not comprehend — Hussein, 6 Cal. 96; Anunt. 6 
BomL.R 94. 1 Cr.L.J 105; Umar. 2 Lah. 129. 23 Cr.L J. 388; Mohiuddin. 4 Pat. 488, 
6 PL.T. 154, 25 CrL.J. 811 (814); U Ba Than, supra. It is not necessary, nor is it 
desirable, to examine the accused in great detail Or to force him to disclose his defence 
so as to enable the prosecution to take advantage of it when the witnesses for the accused 
are examined — Nasiruddtn, 4 Pat. 459, 6 P.L.T. 588. Where an accused is undefended, 
the Magistrate should simply point out to him the elements of the evidence adduced 
against him, which appear in his own interests to demand his explanation; where the 
accused is defended by a lawyer, the tribunal ^ould not enter upon a lengthy examina- 
tion of the accused person, which might easily develop into a recounting of the history 
of the whole case or into what would be far worse, some sort of cross-examination— 
Panchu, 3 P.L.T. 649, 23 Cr.LJ. 233 But the mere fact that a large number of ques- 
tions (t>{ 2 ., 55) were adied does not make the examination inquisitorial, where it 
appeared that the questions were asked not to elicit statements from the accused for the 
purpose of supplementing the case for the prosecution, but the object of the greater 
part of the questions was to ascertain whether the accused (who attempted no defence) 
admitted the facts stated by the witnesses or wished to offer any explanation, and the 
examination was not made in the nature of cross-examination — Khudham, 9 C L.J. 55, 
3 I C. 625. 

It is a sufficient compliance with this section if the Court asks the accused generally 
whether he wishes to offer an explanation of any of the evidence which has been pven 
against him. And although this section also gives the Court power to put speeifie 
questions to the accused with regard to any of the evidence adduced for the prosecution, 

it 4% entirely in the disctetlow o( the Judge whether he shewid, alter havirvg put the 
general question, ask such specific questions on particular points in the evidence— 
Narayani, 26 BomL.R. 109, 25 CrLJ. 1127. 81 I.C. 951, A.I.R. 1924 Bora. 334. 

Joint statement:— “If there are several accused, the Magistrate must examine 
each accused separately, if he records the statements of all the accused collectively, the 
trial is vitiated and the conviction must be set aride— C/iosiri. 6 Lah. 554, 27 Cr.LJ. 
408; Balkrishna. 55 Bom. 356, 32 CrUJ 572. 130 IC 577. 33 BomLR. 82. 1931 Cr.C. 
J80. A.I.R 1931 Bom. 132; Chandu. Ind Rul. 1932 Lah 664; Amanat. Ind Rul 1932 
Lah 653; Shivalomd, AIR 1937 Sind 304, 172 I C. 80, 39 Cr.L.J, 59. 10 RS. 135, 
32 SLR. 30 ^Vhere the Magistrate recorded the statements of the several accused 
separately before the charge, but after the close of the prosecution evidence questioned 
the accused jointly, and recorded a joint statement, the procedure was illegal — Cirdhari, 
29 PLR. 436, 29 CrLJ. 469, 109 I.C. 117. 10 AICr.R 221, 10 LahLJ. 306. When. 
of two accused persons tried together one has made a statement on a particular point 
in the case against them, it is not improper (or the Magistrate to take another statement 
from the co-accused under this section — Salya Naravatta, 55 Cal. 858, 32 C.WN. 319 
(323) . 29 Cr L.J, 1022, A I.R. 1^8 Cal 675, 112 I C. 350. 

It is the accused himself who should be asked as to whether he would make any 
statement Where the pleader of the accused persons (and not the accused themselves) 
was asked if they wished to make any statement, and the pleader stated that they 
would not do so, held that this was not a compliance with sec. 342; the accused them- 
selves should have an opportunity of making their statements d'rectiv to the Court 
and not through the intervention of a pleader— fl/ejscr Bepari, 29 C.WN. 939, 26 
Cr.LJ. 1032, 87 I.C 920. A1.R. 1926 Cal. 430 

975. Examination imperative: — The first portion of this section as to 
putting questions to the accused is an enabling provision, hut the second portion as to 
the examination of the accused in imperative. The word 'shall' shows that the provisions 
of the latter part of this section as to the examination of the accused after the close 
of the prosecution evidence are maiKbtoiy and not discretionary only— Ramesftor, 6 
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P.L.T. 493, 86 IC 991, A.I.R. 1925 Pat 723, 26 CrLJ. 927; Savalaya, 9 BomL.R. 
356; rorisai, 46 Mad 449 (455) (F.B); Ah Foons. 22 C.W.N 834, 20 CrL.J. 24; 
GuUa, 1918 PR. 1; A.I.R. 1920 Pat 471,58 IC. 49. 1 PLT. 241, 5 P.LJ. 430, 

21 CrLJ. 705; Suraj Pandey, 1 P.LT. 641, 21 Cr.LJ 793; Tarn. 20 CrLJ. 12 
(Nag). The Sessions Judge is bound to cxarmne the accused even though he has been 
examined before the committing Magistrate — Natnamalai, 14 L.W. 418, 23 CrL.J. 
697; Raju. 9 BomER. 730; Ago Po. 4 Rang. 361. 98 I.C. 484, AIR. 1927 Rang. 19, 
27 Cr.LJ 1364; Mokavmad Shaft, 26 CrLJ. 1576 (Oudh). Omission to examine the 
accused is not mereJ]’ an error in form but goes deeper into the case and vitiates the 
Tihole trial — Cufahdin, 46 Bom. 441 (444); Fetnandeg, 45 Bom. 672; CangadhaT v. 
Retd. 25 OV.N 609. 23 Cr.LJ. 41; Hato Nath v. Ala Bux, 28 CW.N. 119; Ramnath, 
2 P.L.T. 549, 22 Cr.L J 460; Fatii Santal. 6 P L.T. 147, A.I.R. 1921 Pat. 109, 61 I.C 705, 
2 PX.T 288. 22 CrLJ. 417; P<jrffwfs/mflf. 3 P.LJ. 347, 23 CrLJ. 440; Bai; Nath. 
4 P.L.T. 231, 24 Cr.L J 311; Rameskar. 6 PLT, 493, 26 Cr.LJ. 927; Varisai Rowtber, 
46 Mad. 449 (456) (FB ); Piamatha, 50 Cal. 518; Mazahar Ah, 50 Cal. 223; Satish 
Chandia, 51 Cal. 924 ( 929); Gantadia, 27 BomL.R. 1405, 50 Bom. 34; Onkar Stttsh, 
35 Cr.LJ. 1417, 151 1 C 840, 11 O.W >4. 1206. A I R 1934 Oudh 457, 1934 Cr C. 1308; 
JlfoAafTMnj Mahammad, 32 Cr.LJ. 623, 130 IC 845; Nalaraja v. Daivasisamani, 32 
CriJ. 757, 1930 MWN. 914, 1931 CrC. 361, A.1 R. 1931 Mad. 241, 131 I.C. 493, 
Ind. RuL 1931 Mad 541; Varahalamma v. Emp., 1937 M.W.N. 574; Mohammad Nawaz 
V. Emp.. A.IR. 1933 Lali. 543. ILR. 1938 Lah. 603, 176 I C. 678, 11 R.L. 226, 39 
Cr.L.J. 781, 40 P.L.R. 850. The defect is not cured by sec. 537; that is, the non- 
compliance \'itiates the trial even though the accused has not been prejudiced thereby— 
Piamatha Nath, 50 Cal 518; Mazahar AU. 50 Cal 223; Ram Charan, 7 PL.T, 259, 
89 IC. 153, A.I.R. 1926 Pat. 29. 26 CrLJ. 1289; Surendra v hamaddi, 51 Cal. 933. 
84 I C. 325, 26 Cf.L J. 261, A.IR 1925 Cal 480; Roihu. S P.LJ. 430, 21 Cr.LJ. 705; 
Duita Ram. 6 P.L.T. 33. 26 Cr.LJ. 716; Nga Po. 11 Bur,L.T. 134, 18 Cr.LJ. 944; 
ffari Nrishnaji, S3 CrLJ. 1457 (U59). 151 IC 778. A.IR 1934 Nag. 213, 2934 Cr.C 
984. ALR. 1934 Nag 255; Chandu. Ind. Rul 1932 Lah. 664; Anar Cul, 35 CrL.J. 1361, 
151 1 C. 501; Amirbi. 34 Cr.L J. 340, 142 I C. 393, A I R. 1933 Nag 192, 1933 Cr.C. 786. 
Ind. Rul. 1933 Nag. 114; Muhammad Din. 36 Cr.LJ. 407. 153 1 C 445. 35 P.L R 613; 
Kama Shanker. 1935 OW.N. 1042. 158 I.C 16. 36 Cr.LJ. 1303, AIR. 1936 Oudh 16. 
1936 CrC 23, 1935 OLR. 557. For contra see Sia Ram, 36 CrLJ. 1290, 159 I.C 129, 
A.I.R. 1935 All. 217, 1935 A.LJ. 257. 1934 CrC 260; Saiytd Mohiuddin. 4 Pat. 488, 
*86 IC. 459, 6 P.L.T. 151, A.IR. 1925 Pat. 414. 3 PatLR. 110 (Cr.), 26 Cr.LJ. 811; 
Baekehu Lai. 37 Cr.LJ 616, 162 IC. 389. 193*6 OWN. 480, distinguishing Kama 
Shankar, supra; Biij Lai, 37 CrLJ 408, 160 I.C 489, 1936 O.WN. 215; Nana Sadoba 
V. Emp. AIR. 1938 Nag 283 (ZM). 1938 N.LJ. 90. 179 IC. 317, 40 CrLJ. 197 
xrhere it has been laid down that since the publication of the Privy Council ruling in 
Abdul Rahman v. Emp . A.I.R. 1927 P C 44, 100 1 C. 227. 28 Cr.L J. 259, 51 I A. 96, 
5 Rang. 53 (P.C ), it is now recognized that non-compliance with a mandatory provi- 
sion of the Code docs not necessarily vitiate the proceedings and that the criterion Is 
whether there has been any failure of justice; Kandhat y. Munmpal Board. Rae Barelli, 
39 Cr.LJ. 841, 177 I C 56, 11 RO. 16, 1938 A.Cr.C 82. 1938 O A. 591, 1938 O L.R. 365, 
1938 O W.N. 743. But see Nga Po Min. A.I R. 1932 Rang 190, 141 I C 89. 1932 Cr C 
932 (F.B). The illegality cannot be waived even by the consent of the accused or 
their pleaders — Gamodia, 27 BomL.R. 1405, 50 Bom. 34, 27 Cr.L.J. 165 (166). The 
recent view of the Bombay High Court, howeicr. is that if the Court is satis6ed that 
failure to comply with' the strict terms of the section has caused no prejudice, the Court 
should not interfere. There is no reason for bolding that the proi'is'ons of sec. 537, 
Cr. P. C., do not cover such a casc—Ksndtba Sala/i, A I.R 1940 Bom. 314, 42 
BomLR. 695 

Failure to comply with the mandatory prosnaons of this section s'itiates the whole 
trial, and the accused is to be TetriedSaitendra. 38 CLJ. 173: Camadhar v. 
Bhanv. 25 CrL.J. 1152. 81 IC 976, AIJL 1925 Nag 147; Sheopal. 1 O.WN. 833, 
26 CrLJ. 655; and the retrial should take place from the stage at whidi the trying 
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Magistrate omitted to examine the accased—Gamadia, 50 Bom. 34, 27 CrLJ. 165 
(169); Molankkan, 21 SL.R. 331, 28 CrLj, 417 (418). But where there are 
many serious defects in the prosecution case,' and the chance of conviction seems to be 
remote, no useful purpose will be served by sending the case back for retrial— 
Chandra, 51 Cal. 924 (927), 39 CLJ. 411. It is not expedient in the interests of 
justice that a petty case should be tried de novo — Amir, 35 CrLJ. 1447, 151 IC. 913, 
A.IR. 1934 Lah. 415, 1934 Cr.C. 642; Tej Ram. 35 Cr.LJ. 104, 146 LC. 434, 34 
PLR. 798, A.I.R 1933 Lah. 1002. See also Kundan Lai. A.I R. 1934 Lah. 648, 
36 CrLJ. 468, 153 I C. 1034, 35 P.L.R 173, 1934 Cr.C. 972. 

It is not a sufficient compliance vrith this section if the Sessions Judge merely reads 
over to the accused a statement made by the latter before the committing Magistrate 
and recorded by that Magistrate under sec. 364 — Fatu Santal, 6 P.L.J. 147, 22 Cr.L.J. 
417. 

But an insuffUlent examination of the accused person does not necessarily invalidate 
the trial if the statements made by the accused indicate that they were not altogether 
ignorant of some of the salient points appearing in the ewdence against them, and 
endeavoured to explain some of the points— AfiOTuddi, 52 Cal. 522, 29 C.WJ4. 231, 
26 Cr.LJ. 631. See also Raghubar. 36 Cr.L.J. 33 (35), 152 I C. 120, A.I.R 1934 AH. 
735, 1934 Cr.C. 936. 

Where the Appellate Court thought that some documents which had been marked 
as exhibits, had not been proved according to law, that the examination of the accused 
under this section had not been satisfactory and that the accused should be examined 
afresh, held that in ordering additional evidence to be taken it would be quite proper to 
direct a further examination of the accused at the same time. The other course is 
under sec. 423, Cr. P. C., to set aside the conviction and order the accused to be retried 
by a Court of competent jurisdiction Such a re-tnal if ordered uould be a de novo 
trial— Sri Krishna Prasad Sinha, 37 Cr.LJ. 906, 164 I C. 184, A.I.R. 1936 Pat. 438, 
17 P.L.T. 444, 1936 CrC. 699. See also Ramekandra Prasad v. Emp., 38 Cr.L.J. 657 
(658), 168 IC. 979, 3 B.R. 508, 18 P.LT. 483, 9 R.P. 522, 1937 P.W.N. 519, A I.R. 
1937 Pat. 246. 

The examination of the accused before framing charge is, however, not compulsory. 
What see. 342, Cr. P. C , says is that the accused shall be questioned after the witnesses 
foe the prosecution have been exainmed and before he is called on for his defence. 
The section also says that the Court may at any stage of the tnal question the accused, 
which means that failure to do so before the other examination is no irregularity — 
Bhanwarsingh v, Sukkramsingk, 4l Cr.L.J. 585 (586), A.I.R. 1940 Nag 283, 188 IC. 
413, 1940 N.LJ. 410 

976. When examination may be dispensed with: — (1) The examination 
of the accused is obligatory only in cases where the accused is called on fpr his defence. 
If a Magistrate discharges an accused without framing a charge, the ron-examination of 
the accused docs not vitiate the proceeding — Varisal Rotvlher, 46 Mad 449 (461) 
(F.B.). (2) \Vhen the accused has left the case entirely in the hands of his legal 
adviser, the Judge need not ask the accused to explain any circumstances appearing 
in evidence against him — Candi Talaiya, 2 Weir 4(B. (3) tVhere the accused has been 
exempted from personal appearance under sec 205, the Court may also dispense with 
his examination, and may examine the pleader instead— /Bmaf. 6 S LR. 206, 14 Cr.LJ. 
272; Mating Po v. Haka Singh, 4 Rang 506, 28 Cr.L.J. 226; Jaffar, 35 Cr.L.J. 1035, 
149 I C, 1132, 36 BomL.R. 433, A I.R. 1934 Bom. 212. For contra see Ishwar Das v. 
Bhagican Das, 35 Cr.LJ. 879, where it has been laid down that the Court should 
require the personal attendance of the accused for the purpose of making the explanation 
under this section, even though he was exempted from personal attendance under sec. 205. 
Where the accused, who was allowed to appear by pleader, himself made no statement 
and his pleader disclaimed all knowledge of the facts of the case there was no compliance 
with the pro\nsion of this section This was not an irregularity which could be cured 
under see. 537, Cr. P. C., as it was impossible to hold that there was no failure of 
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justice— Hilmiif Alt. 35 CrLJ. 784. 148 I C. 885, AIR. 1934 All 389, 1934 Cr.C. 465. 
(4) Since the object of the e.taminat>on is to enable the accused to explain any cir- 
cumstances appeanng in the cndencc against him, it follows that where the accused 
has admitted his guilt, and has been examined by the committing Magistrate, it is not 
necessarj- for the Sessions Judge to examine the accused again — Khudnam, 9 C.L J. 55, 
3 IC 625 ( 5) The examination of the accused may be dispensed with in those cases 

in whidi owing to the admission or plea of the accused (sec 243) or owing to the 
weakness of the cndence called in su{^x>rt of the prosecution (secs. 245, 253, 289), the 
accused can either be convicted on his own ptea without the taking of evidence or 
acquitted or discharged on the cxidence— A'ahw. 26 Cr.L.J. 1554 (1555), 20 SL.R. 34 
(F.B.), 

, 977. "nme for examination: — ^Thc accused is to be examined after the 

evidence for the prosecution has been recorded He cannot be examined before any 
prosecution evidence has been heard or recorded because there is nothing which he can 
be asked to explain at that stage — I’eetan, 9 Mad. 224; Sadayan, 5 M.L.T. 216; Baljit, 
1SS3 A.WaN’. 238. 

It makes no difference whether the examination takes place before 'or after the 
frame of charge, provided that the accused is examined after exddence for the prose- 
cution is completely closed — Viikram A'flroyan, 32 Bom-LR. 596, 31 Cr,L.J. 743 (745), 
124 IC. 810, A.I R 1930 Bom. 241. The general practice is to take the examination 
before the frame of charge— /i/d., dissenting from the view of Father, J., in Genu 
Cope!, 31 Bom.L.R. 1134, 31 Cr LJ 402. 122 I a 424. A I R. 1929 Bom. 447. 

The accused is to be examined after the exddence for the prosecution has been closed 
and before he is asked to enter upon his defence — Bavo, Ratanlal 227; Raghu Bhumji, 
5 PX J. 430, 21 Cr.L J. 705; Mazomar AU, 50 Cal. 223. It is unfair to the accused and 
contrary' to law to examine the accused before the examination of all the prosecution 
witnesses is completed— Rum Harakh, 1 OLJ. 238, 15 Cr.L J. 436; Rameskwar, 2 P.LT, 
741, 22 CrXJ. 259. Therefore, where the accused was examined after two prosecution 
witnesses had given eridence. and then another prosecution witness was examined, held 
that the procedure offended against this section and the conviaion must be set adde, 
and retrial ordered — Ramesu-ar, supra; Baliesbwar, 3 P.LT. 322, 23 CrLJ, 114; Gulzari 
Lai, 49 Cal 1075; Ghaza Afi. 6 LahLJ, 618, 27 CrLJ. 87; Lachhman, 7 Lah 564, 

27 PXR. 427, 27 Cr.LJ. 1007; Bhaxt Dhazma, 30 BomLR 385, 29 CrLJ. 535 (536), 
109 I.C. 359, A.I.R. 1928 Bom. 140, 10 A.I.CrC 218. But the Allahabad High Court 
IS of opinion that although all the witnesses for the prosecution ought to be examined 
before the examination of the accused, under the imperative pro\-ision of see. 342, still 
if the evidence of the witnesses who are examined after the examination of the accused 
inhoduces no new malleT, the irregularity in procedure does not prejudice the accused, 
and is curable by sec, 537 — Bechu Chaube. 45 AIL 124, 20 ALJ 874, 24 CrL.J. 
67; Khaeho Mai. 27 CrLJ 405 (406). 93 IC. 69. AIR 1926 All 358; Jhabbar, 
26 A.LJ. 196. 30 Cr.L.J. 531 (536); Sudaman. 40 All 551. The Patna High Court 
has also laid down that if the accused is defended, any xnolation of any rule as to 
the stage at which he is to be examined, does not make much difference. If he has 
not been prejudiced, the error ought not to vitiate the trial — Mohtuddin, 4 PaL 488, 
26 Cr.L.J. 811 (815), 86 I.C. 459, 6 PLT. 154. AI.R 1925 PaL 414. 

The accused should be examined before the evidetwe for the defence is taken. The 
examination of the accused after all the prosecution witnesses as weU as the xritnesses 
for the defence are examined, vitiates the conviction and sentence, and the trial must 
be taken up again from the close of the prosecution case, and the accused must be 
examined before he has entered upon his defence— Swrendra v. Isamuddi, 51 Cal. 933 
(934), 84 IC 325, AIR. 1925 Cal 480. 26 CrLJ. 261; Ram Charan. 7 P.LT. 259, 
26 CrLJ. 1289. But in a more recent Calcutta case it has been laid down that an 
examination of the accused after the conclusion of the defence ei-idence is a mere 
irregularity curable by sec 537 — Tamez Khan v. Rajabali, 31 C.WJ^. 337 (338) 

28 CrLJ. 347 (dissenting from 51 Cal W3). ' 
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Although the Magistrate may under the first part of sub-section (1) examine an 
accused person before the case for the prosecution is concluded, still this would not 
absolve the Magistrate from the obligation imposed upon him by the latter part of 
sub-section (1) to examine the accused after the witnesses for the prosecution have been 
examined and before he is called on for bis defence — Ramnath, 2 P.L.T. 549, 22 Cr LJ. 
460; Momuddin. 2 P.L.T. 45S, 22 Cr.LJ. 422; Bhokart. 5 P.L.T. 445, 25 Cr.L.J. 711; 
Hamid Alt v. Su Ktsscn, 28 C.WJ^. 118, 24 CrXJ. 943 

The accused must be examined alter the examination, CToss-examinahon and re- 
examination of all the prosecution witnesses are cn*er. It is not enous^ that the accused 
has been exanuned after the exammation-in-chief of the prosecution witnesses and before 
their cross-examinat.on and re-examinaiion Until the prosecution witnesses have been 
cioss-examined and re-examined, it cannot be said Avhat the exact case that the accused 
will have to meet is, and if he is forced to disclose his defence before cross-examination, 
it might very well be that the prosecution witnesses would be on their guard and the 
value of the cross-examination destroyed The provision in sec. 342 is for the benefit 
of the accused; and to enable him to obtain the full benefit of the section it is clear that 
he must be examined after the cross-examination and re-examination of the prosecution 
witnesses are over— AfUarji Singh, 6 P,LJ. 644 (619), 2 P.LT. 520, 22 Cr.L.J. 697, 
83 I.C. 825, A.I.R. 1922 Pat. 158; Kashi Paramanik v. Dasu Paramanik, 27 C.WJC, 28; 
Jummon, 50 Cal. 308; Moiahar Alt, 50 Cal. 223; Cuhatt Lai, 49 Cal, 1075; Fernandez, 
45 Bom 672; Hathu Kasturchand, 50 Bom. 42, 27 BomL.R. 105, 26 CrXJ. 690; 
Pramatha Nath, 50 Cal. Sl8 (523); Dihakanta v. Com Copal, 50 Cal, 939 (947); 
A/«ria. 20 N.L.R. 174. 26 Cr.LJ. 971 (F.B ); Motan Khan, 21 S.L.R. 331, 28 Cr.L.J. 
417; Kundan Lai. 36 CrLJ, 468. 153 I.C 1034. 35 PL.R. 173, A.I R. 1934 Lah. 648, 
1934 Cr.C. 972 Therefore, where after some of the prosecution witnesses were 
e^anunei-in-chiel, the Magistrate examined the accused, and then some more prose- 
cution witnesses were examined, and all the prosecution witnesses were cross- 
examined, but the accused was not examined again, held that there was no sub- 
stantial compliance with the provisions of this section— SciVendrs. 38 C.LJ. 175; 
Krtshnappa, 25 CrX.J. 713, 81 I.C. 201, A.I.R. 1924 Nag 51; Afuhammad Sadiq, 
26 P.L.R. 533, 89 I.C. 458. A.I.R. 1926 Lah. 51. 26 CrXJ. 1370 (1371); Muftam- 
mad Din. 36 CrXJ. 407. 153 I.C. 445, 35 P.L.R 613, A.L.R. 1934 Lah. 52a 
IVTiere the prosecution witnesses are first exammed-m-chief, then the accused are 
examined under this section, and altcrvsaids the prosecution witnesses are cross- 
examined, the procedure is illegal and the tnal is vitiated — Haronath v. Ala Bux, 
28 C.W.N. 119, 38 C.L.J. 281. Such non-compliance with the provisions of this section 
is not an irregulanty curable by sec. 537 — Ibid.; Maxahar Ah, 50 Cal. 223. Where after 
the examination of the accused under this section there was not only cross-examination 
of some of the prosecution witnesses but the investigation officer was examined, held 
that the accused ought to have been examined further under this section and that 
there was a great probability of the accused having been prejud-ced in consequence 
of this opportunity not being afloided to him — Rtftan Dodo, 34 CrLJ. 161, 141 I.C. 
529, A.I.R. 1932 Sind 165, 1932 Cr.C. 743, Ind. Rul. 1933 Sind 57. See also Jhandu 
V. Etnp, 40 P.L.R. 902. But the Madras High Court holds that the words “after the 
witnesses for the prosecution have been examined'' mean 'when the prosecution has 
firushed calling eNddence' and do not include the cross-examination and re-examination 
of the prosecution witnesses. Therefore, where in a warrant case the accused does not 
cross-examine the prosecution witnesses after their «amination-in-chief, and then the 
Magistrate examines the accused and frames a charge, and aftenvards at a later stage 
the accused cross-exanuncs the prosecution witnesses and then the prosecution re- 
e.tamincs them, held that the omission to further examine the accused after the cross- 
examination and rc-cxamination of the prosecution witnesses docs not sitiate the trial 
— Parisai Rotvlher. 46 Mad. 449, 24 CrLJ. 517, 73 I C. 163, 44 ML.J. 567, 17 M.L.W. 
722, 32 M L.T, 385, 1923 M.W.N. 477, A.IJt 1923 bfad. 609 (F.B), (overruling 
Maruda Muthu Vannian, 45 Mad. 820). This \new of the Madras Full Bench has 
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b«n followed by the Rancoon High Court— .Vja Wa, 3 Rang 139, 89 I.C. 312, AI.R. 
1925 Rang. 258. 26 CrL.J 1336s S«b6ajo AWu. 7 Rang 470. AI.R. 1929 Rang 331, 
30 Cr.LJ. 1164, 120 1 230, 1929 CrC. 507 l509). by the Allahabad High Court— 

Sudaman, 49 AU. Kl. 28 Cr.LJ 399 ( 400); Hafiz ^^ohd Rafiq Ahmad v. Emp, 
1936 CrC. 476. 162 I.C 758, 37 CrLJ 710, AI.R 1936 All 319, 1936 A.L.J, 274, and 
by the Patna High Court— v Emp., 26 CrLJ. 811 (813), 4 Pat. 488, 86 
I.C 459, A.I.R 1925 Pat. 414, 6P.LT 154; Ramchandra Prasad v. Emp., 38 CrX,J. 
637, 16S I.C 979. A.IR 193? Pat 246. 3 BR 508, 9 R.P 522, 18 P.L.T. 483. 1937 
PAWN, 519; Shrodou Roy v. Emp. AIR 1929 Pat. 64, 110 I.C. 803, 29 Cr.L.J. 771, 
10 PX.T. 429; SwtWro Prasad v. Emp. AIR 1938 Pat. 55, 16 Pat. 97, 18 P.L.T. 
370. 1937 P.\V.N. 353, 173 I.C 189. 39 Cr LJ. 321, 4 B.R 240. See also Becfiu Chaube, 
43 AIL 124, where the witnesses for the prosecution were examined-in-chief and on 
the same da> the accused were questioned under sec 342, and afterwards the witnesses 
for the prosecution were cross-wamined; the High Court made no objection to the proce- 
dure The Oudh Chief Court also holds that if the accused has been examined before the 
framing of the charge, the omission to rc-examine him after the frame of charge and the 
Qo^^xaminalion of the prosecution witnesses does not vitiate the trial, if the cross- 
examination adds noUiing on which it is necessary to further examine the accused 
—Brij Bchari. 28 O.C 130, 12 OL.J 182. 2 O.WJ^. 327, 26 CrL.J. 1301; Khuman, 
2 OAV.N. 378, 26 Cr.LJ. 1374. Although it is incumbent on the trial Judge to 
examine the accused under this section after the witnesses for the prosecution have 
been further cross-examined by him subsequent to the framing of the charge, the 
consnetion shall not be quashed on appeal or resislon, except where it is shown that 
prejudice has occurred in consequence of the omission to do so — Hassan, A.I.R. 1936 
Pesh. 211. See also Ariargul. A-I.R. 1934 Pesh. 75, 1934 Cr.C. 1121, 151 I.C. 501, 35 
CrL.J. 1361; Curdas Smg/i v. Emp. A.IR. 1938 Lah. 832, 40 PL.R. 589. 179 I.C. 
249. But see Jhandu v. £fflp., 40 P.L.R. 903, where it has been held that where 
after further cro^-examination of the prosecution witnesses a new witness is called 
and examined for the prosecution, it Is the duty of the tr>’ing Magistrate to question 
the accused again under this section and the t>nussion to do so amounts to an illegality 
tntiaung the entire proceedings. 

llhere the accused has been exaiiuned after the prosecution has finished its evidence 
Under sea 252, but a new and malaial matter In support of the prosecution case is elicited 
in cross-examination or re-examination of the prosecution witnesses’ under sec. 256, it 
is desirable that the accused should again be questioned on the case under sea 342 and 
asked generally to expiain the circumstances. So also, if the accused has already been 
examined before the framing of the charge, and the prosecution calls fresh evidence after 
the formulation of the charge, the accused must again be examined under sec. 342 on 
the termination of that evidence — Koruai Rotvlhei, 46 Mad. 449 (457) 24 Cr,L.J. 547, 
AI.R. 1923 Mad. 609, 73 IC. 163, 44 M.L.J. 567 (P.B); Vhhram Narayan, 32 
Bom-LR. 596, 31 Cr.L.J. 743 ( 745); Natarafa v. Devasingamani, 32 Cr.LJ. 757, 131 
I.C. 493. 1930 MWJ4. 914, A.IR. 1931 Mad. 241, 1931 Cr.C. 361. But where the 
accused has been exanuned by the Magistrate before the charge was framed and after 
all the prosecution witnesses had been examined and cross-examined at considerable 
length, and after the charge was framed, most of the witnesses were recalled by the 
accused (under sec 256), for a further lengthy cross-examination, it would be 
unnecessary for the Court to examine the accused again after the further cross- 
examination, when no fresh circumstances were discox’cred after the recall and re-cross- 
exammation of the prosecution witnesses — Byrne, 4 Lah. 61, 81 IC. 337, AIR. 1924 
Lah. 8«, 25 CrLJ. SOIi Tkachroib. 45 MLJ. 279, 25 CrL.J. 7; Kazt Karim. 26 
Cr.LJ. 1418, 89 IC. 842, AI.R 1926 Lah 154; Kadtr. AI.R. 1929 Lah. 371, 116 
IC 455. 30 CrL.J. 625; PrUchard. 30 CrLJ. 18 (22), 112 I.C. SSp, A.I.R. 1928 Lah. 
382, Ind Rul 1929 Lah 97; Vishram Narayan. supra; Pilam, 9 O.WLI. 116, 33 
Cr.LJ. 811, 139 IC. 636. A.IR. 1932 Oudh 1130. 1932 Cr.C 186. The trial of a 
warrant case should, according to the recent view of the Lahore High Court, be 
regarded as comprising not merely two stages, prosecution and defence, but 
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stages, prosecution, further cross-examination of prosecution mtnesses and defence. If 
this is so, then it is clear that sec. 342, Cr. P. C., does not lay down any particualr 
moment of time but a period of time withm which the examination can be held. 

II the trial of a warrant case were regarded as having only two stages — prosecution 
and defence — then sec. 312, Cr. P. C, would have to be interpreted as indicating a 
particular moment of time, namely that inter\'ening between the close of the first 
stage and the beginning of the second. If however, as it appears to be the correct 
\*iew, there are three stages, then the esamination under sec 342, Cr. P. C., can be 
held either immediately after the close of the first stage or immediately before the 
beginning ol the third stage or for the matter of that at any time between these two 
points — Mohammad A’awaz v, Emp., A.I.R. 1^8 Lah. 543 (545), I.L.R 1938 LaL 
603, 176 I.C 678, 11 R.L. 226. 39 Cr.LJ. 781, 40 P.LR. 850, dissenting from Hafiz 
Mahommad Rafiq Ahmed v. Emp., A.I.R. 1936 All 319, 1936 Cr.C. 476, 162 I.C 758, 
37 Cr.L J. 710, 1936 A.L J. 274 and distinguishing Gian Singh, A I.R. 1928 Lah 230, 

III I.C. 665, 29 Cr.LJ. 905, Laehman Singh v. Emp, A I.R. 1926 Lah. 551, 96 I C. 
863, 27 Cr.LJ. 1007. 7 Lah. 564, 27 PL.R. 427. Cn]a Nandan Sutgh v. National 
Insurance and Banking Co. Ltd., AIR 1918 Lah. 302, 44 IC. 139, 1 P.R. 1918 and 
Kunrfan Lai v. Emp., A.I R. 1934 Lah. 648, 1934 CrC. 972, 153 I.C 1034, 36 Cr.LJ. 
468. 35 P.L.R. 173. 

The accused w-as exanuned after the examination and cross-examination of the 
prosecution witnesses, and then the Magistrate called upon him to enter upon his 
defence (sec. 256), Thereupon, the accused applied to the Court for recall of some 
ol the prosecution witnesses for further cross-examination (sec. 257) and the Magistrate 
granted the application. Held that it was not incumbent upon the Magistrate to 
further examine the accused after the latter had re-cross-e-xamined the prosecution 
Witnesses under sec. 257. After the accused had entered upon his defence, the stage 
at which he must be examined under sec. 342 had passed — Obedot Rakaman, 56 CaL 
1157, 1930 CrC 219 (220), 31 CrLJ. 40$. Where alter arguments had commenced 
a prosecution witness was recalled and some questions were put to him about a plan 
and the accused were not examined again under this section, held that the fact that 
the formalities were not gone through asking the accused persona some questions under 
this section did not sitiate the trial— Dhaiani Kanla. 35 Cr.LJ. 226, 146 I.C. 1051, 
A.I.R 1933 Cal. 594. 57 CL.J. 57. 1933 Cr.C m 

IVhere the Magistrate asked the accused to summon their witnesses before all 
Uie witnesses for the prosecution had been examined and to produce them on the 
day on which some of the prosecution witnesses were to be eamined and, on their 
failure to do so on that date, adjourned the case for arguments and after hearing 
the arguments fixed a date for delivery’ of judgment when he examined the accused 
under this section and delivered the judgment, held that the accused were e.xafnined 
at such a late stage that there was a real danger that the Magistrate had made up 
his mind before he had examined the accused and that due weight was not given 
to their statements In these circumstances it was impossible to hold that the 
omissions, even if they amounted to irregularities, did not wriously prejudice the 
accused— Ffreze A'ori v. Emp , 41 Cr.LJ. 267, A.I R. 1940 Pat. 295, 186 I C 227, 
1940 P.W.N. 243. 

ViTiere an accused person has been examined under this section after the close of 
the prosecution case, and the Court examines a person under sec. 540 (whether such 
person be a prosecution witness or another person), it is not necessary to examine the 
accused again, especially when the deporition of such person does not disclose any fresh 
facts, and the accused is in no way prejudiced in not having been examined again — 
Ptayag Cope. 3 Pat. 1015 (1017), 5 PXT. 571. 82 I.C. 284. AIR. 1924 Pat. 764, 
25 Cr.L.J. 1276; FazaJ Karim. 26 CrXJ. 1418 <1419), 89 IC. 842. 1 Lah. Cas. 
270, A.I.R. 1926 Lah. 154; .Mahadu. 30 Bom.L.R. 1086. 29 Cr.L.J. 1057 (1058), 
112 I.C. 561, A.I.R. 1928 Bom. 388; Allah Ditto, 23 SLR. 1. 29 Cr.L.J. 932 <933); 
HidayatuUah. 35 CrXJ. 1175, 150 I C. 906. 28 S L R. 106, 1934 Cr.C. 636. A I.R. 
1934 Sind 67; Ibrahim. 34 Ct.LJ. 591, 143 I.C 351, A.1.R, 1933 Sind 49. 1933 
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CrC 1T5. Ind. Rul. 1933 Sind 128; Ramcliandta Prasad v Emp , 38 CrLJ 657, 
168 IC. 979. A.1R. 1937 Pal. 246. 3 BR 508, 9 RP 522. 18 P.LT 483, 1937 
P.W.N. 519; Glir^<J^/:sh Sinjfc v. Emp. 39 CrLJ 856. 177 I C. 298, AIR. 
1938 Lah. 631, URL 2S9, 40 PX.R 916 The law does not require that the 
summoning of a witness by the Court should necessitate a furtlier examination of the 
accused under this section, and, although m some cases when a prosecution witness is 
recalled and re-examined under sec 540, Cr P C., sudi procedure should be followed, 
the procedure docs not appl> to a witness not previously before the Court called by 
the Court itself— S/irorom v Emp. 38 CrLJ 1058 (1060), 171 IC. 262, 10 RN. 102, 
I.LR. 1937 Nag 541, AIR. 1937 Nag 285 See also Kandha't v. Municipal Board, 
Rae Barcdf. 39 Cr.LJ 841. 177 I C 56. 11 RO. 16, 1938 A.Cr.C, 82, 1938 O.A. 591, 
1938 O L R 365, 1938 O \Y 743 But where the witnesses under sec. 540, Cr P. C., 
are examined at the end of the case, the Magistrate would exercise a proper discretion 
il he records the statements of the accused again after examining those witnesses — 

Madho v. Emp, 41 CrLJ 816. See. however, Hooghly-Chtnsurah Municipality 
V Keshab. A.I.R, 1932 Cal. 347, 56 CLJ. 583, 1933 CrC. 419. 34 CrLJ. 549. 143 
IC. 285 where the non-compliance was held to vitiate the trial 

Tlus section does not make It obligatory to again examine the accused after a 
charge has been added to or altered, when he has already been examined prior to the 
addition or alteration of the chargO'^AamW, 1 Pat. 54, 23 CrLJ. 146. 

Rflriaf ^*here a trial was xiliated on the ground that the accused was not 
exammed at the proper stage, a retrial would be ordered, and the retrial should take 
place not d< note but from the stage at which the Magistrate ought to have examined 
the accused— Mitoriit. 6 P.L J. 644 (649), 22 CrLJ. 697; Pramatha Nath, 50 Cal. 518 
(525), 24 CrL.J. 248, 27 CW.N. 389; Dtba Kanta v. Gour Copal, SO Cal 939 (948); 
Mattmkhan, 21 SLR. 331, 28 CrLJ. 417 (418); Surendra v. hamuddi. 51 Cal. 933 
(934); Ram Charon, 7 P.L.T. 259, 26 CrLJ. 1289; Muhammad Hoyat Khan, 29 
Cr.LJ. 475 (477), 109 I.C 123, A 1 R. 1928 Nag. 162. 10 A I.Cr R 242. 

De Neva trial 'The omission to examine the accused for a second time during a 
de novo trial is not an illegality which vitiates the trial; at the most, it is only an 
irregularity to which sec, 537, Cr P. C, applies — Marudamuthu v. Raghava, 36 CrLJ. 
207, 153 I.C. 297, 1934 M.W,N. U36. 67 MLJ. 800, 40 MLW. 803. AIR. 1935 Mad 
22, 58 Mad. 427. But see Akhtar. 29 CrX J. 125, 106 I C. 717, A I.R. 1927 Lah. 720. 

978. Who can examine: — ^The Court conducting the tnal or inquiry is alone 
authorised to examine the accused person and the counsel or other person conducting 
the prosecution should not be allowed to take any part in the examination — C. P. Cr. 
Cir,. Part II, No. 24. Section 342 allows the Crort, but not the complainant to put 
questions to the accused — Kamandu, 10 Mad. 121 (123). That is the duty of the 
Court and it can only be m exceptional circumstances that a Magistrate should find 
himself obliged to accept any suggestions from the prosecution counsel as to questions 
to be put under this section — Hart Krisknajt, 35 Cr L J. 1457, 151 I.C. 778, AIR. 
1934 Nag. 213, 1934 Cr C 984. 

A Special Bench constituted under the Criminal Law Amendment Act (XVI of 1908} 
can examine the accused under this section— JVflgendra Nath. 19 CWN. 923, 21 CL J. 
396. 

4Vhere the Magistrate who has partly tried the case and examined the accused is 
transferred, and the accused demands a de novo trial, the succeeding Magistrate is 
bound to examine the accused again, and failure on his part to do so XTtiates the trial 
It IS the Magistrate who tries the case and decides it who must examine the accused 
and it is not sufficient for hjs predecessor-in-office to have done so— AitACar Mohammad 
29 CrLJ. 125 (126), 106 IC. 717. A.IJL 1927 Lah. 720. 

979. Improper questions: — It is highly objectionable to put questions to 
the accused for obtaming explanation in regard to matters which he had preriousfy 
mentioned in his confesaon and whidi he had ronidiated as untrue, or for pf ‘ : 
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1934 Cr.C 1110, 152 IC 924; Gobinda Nmdtt. 30 CrLJ 932, 118 IC. 512, 
AI.R. 1929 Mad 285. 1929 MWN. 391, Ind Rul 1929 Mad 832 See also 

Skeicakram Issardas v £m/>. AIR. 1939 Smd 130, 182 IC 464, 40 Cr.L.J. 661; 

Mahadco Prasad. 45 All 323. 76 IC 1025, AIR 1923 All. 322, 25 CrLJ 305, 

21 A.LJ 179; MaTudamulUi Padayacht. 54 Mad 788, 134 IC. 63, AI.R. 1931 

Mad 820. 61 MLJ 358. 34 MLW 162, 1931 M.WN 886, 32 CrLJ. 1099, 
Ind Rul 1931 Mad 815 (contra— Bo/i Rcddt. 38 Mad 302, 22 IC. 157. A.I.R. 
1914 Mad 45, 15 CrLJ 13, 14 MLT 453) Section 30 of the Indian Evidence Act 
applies only lo statements made before and piwed at the trial. Section 10 of the 
E\’idence Act refers to things said or done by a conspirator in reference to their 
common intention Any statement made by an accused person during the trial can 
hardly be regarded as a statement by him as a conspirator in reference to the common 
intention of the persons vho were members of the conspiracy. Therefore statements 
of accused made in the course of the trial under sec 342, Cr P. C , are not admissible 
against the co-accused — Kumcar Sen v. Emp. 34 CrLJ. 124 (125), 141 I C. 192, 
9 OWJs'. 1136. Ind Rul. 1933 Oudh 33. A.1 R 1933 Oudh 86. 1933 CrC 168, 8 Luck. 
286. Thus there is divergence of iudioal opinion whether a confession made by an 
accused in the dock, when examined under this section, can be taken mto consideration 
under sec 30 of the Indian ENndence Act against the other accused persons. In Afoltial v. 
Emp, 41 Cr.L J. 158 (162). 185 l.C. 310, the Nagpur High Court thought it unnecessary 
to go into this question for the purpose of deciding the case Discussing the rulings 
mentioned above the same High Court has, however, very recently obser\'ed: "In his 
desperate hour of drowning he may not even scruple to drag others with him. 
Considerations such as this must luve presented themselves to the Legislature when it 
enacted sub-sec. (3) of see. 342. Cr. PC If the statement under sec, 342, Cr. P. C 
is not evidence (In the same criminal proceeding) against the accused who makes it, 
one fails to see how it can be used against his accomplices m the dock. As that 
sub-section says, it can only be 'considered against him* and on the principle expressio 
unius est eiejusio ellet’tus it enn only mean 'be considered against him and none else'. 
It is like an admission made in the pleadings m a dvil suit, which binds nobody 
but the party making it” — Sumtlra v. Ctoun. 41 Cr.LJ 886 (890), 190 l.C. 273, 
1940 N.L J. 343, A.I R. 1940 Nag. 287. But the Magistrate cannot use the state* 
ment of the accused against his co-accused. This is certainly not permissible 
where the statement is not of a confessional nature The statements made by 
the accused under this section are to be considered by the Court and the Court 
should draw such an inference from the answer of the accused or refusal to answer 
aa It thinks just. 'The Court in some cases may draw even an inference against the 
accused from his answer or refusal to answer. But the Court is not entitled to draw 
any inference against a co-accused from the answer of one accused given in response 
to questions put to him under the provirions of this section — Tahasinuddm Ahmad v. 
Emp, 44 C.W.N. 396 (398), 41 CrL-J. 563, 188 IC. 288, AIR. 1940 Cal. 250. But 
if they arc tried separately, the prohibition would not apply; and an accused can be 
examined on oath as a witness against his co-accused — Akhoy Kumar, 45 Cal. 720, 22 
C.W.N. 405, 45 I C 999. A LR 1919 CaL 1021. 19 CriJ. 663, 27 C L.J. 91 ; Chandra 
Sekkar Prasad, 36 Cr.L.J, 500 ( 503), 154 IC 387. A.I.R. 1935 Pat. 91, 1935 Cr.C 
146, 1 BR. 302, 7 RP. 464; Muhammad Yusuf. 58 Cal. 1214, 32 CrLJ 667 (668), 
131 IC. 142. 35 CW.N. 490, 1931 CrC 4(6. A.I.IL 1931 CaL 341; Banu Singh. 33 
CaL 1353 (1357); Durant, 23 Bom. 213; Tifftoif. 20 All. 426; Joseph. 3 Rang. 1], 3 
Bur.L.J. 265, 26 CrLJ. 492 (496). The reason is, that where the trial is separate, 
the accused in one case is examined in the other case not as an accused person but 
as a witness, and therefore he can be sworn; otherwise, no man while he stood charged 
with a cnminal offence could possibly be examined as a witness In any criminal trial 
whatsoever. This is not the intention of the Leffriature — Tirbeni, 20 All. 426 1893 
AWN. 102. 

4\here in a joint trial of several persons, one accused pleaded guilty and xcas 
comicted on his plea, his trial ended then and there and he ceased to be an 



tCHAP. XXR 


- CODE Or CRrVfZV.U PROCEDURE 


— v-'pplkx “■ mst^ineti in sucS ststemm 

^■2:^?* ?Cci Or :?*— The snas %ie^ is tsken by tht 
C3 ''' ^ Bom. 162. 28 BomX.R. I, 27 CrlJ. 


(3):-S=i«cct:ca 


pc^ hi _ 

h;t3 cccstieii'icri a* th* 

t,-a fc ■ 


(3) l3)'3 dora that R-feen an acmsed 
ihf snsrers giren by him may be faien 


itr this sectii 

'c‘‘ izfeiGoces drawn therefrom: and e\en m a 

PXJ. cll. 22 Cs±J 4^ ^ against bm-BoMeo, 6 

-1 etp.'ffsicm ‘may be taJcen wto 

a: ai tlLt ‘£ 

, - — * — ^ — «=5t... cmds bv tba acrusM npr 


^ t cmds b}' tba acrused person is not to have the 
a ^mriciicn bnsed on such a statement alone cannot bt 


forte cf STTcsra evidence, sni 

')?■ ■**" 6S: BUn XM, 51 All. 313, a 

j.. 'r, -v .C ' V *nke the statement into consideratmn in order to 

the iss^ie of giiU is pnnxd or not. and to that ertent it stands 
Jn i»r. i-,L • footirg as ether enderce. although tedinicaJly it 5s not evidence 

S7‘,7 *? °‘ ““ ''«■ “ « i" « ®>'!' »” 

^77 . “«■ M (m. Kt «r4 

^Ktn ....0 renadtratim =n: puijosd,- iri& // rte saiMm! ol (it atmitd ptrxc 
.aiisf^rtonJy t^lams the prosecution evidence, there can be no conviction If the 
as al» *e defence (if any) do not rebut the prosecution evidence, and 
the Court feels jmtsded in aaing on the latter, it will convict- But, if the prosenititm 
«\icenc« IS \*apue or insu/Baent. the Court cannot supplement it by srieciing, out of 
the stateroent of the accused, passages which jnigbt forroborotc the pmseevUoo eniesxs 
and to rticct those passages v^hicb fro to ewnerote the accused. The whole statement 
must be taVen into coftsiderotio.’s— Bhoto XafB. 51 AU. $13, SO CriJ. JOl (105). See 
a’so fCnj^nalfa \\ £tr.p.. 1937 MWX. S69 and Note 974. 

<in admission of incriminating facts made by an accused person to a Magistrate 
under sec. 164, Ct. P. C., or a statement made to the Court during the course of the 
trial is admissible in evidence for what it is worth against the person who laai^M it 
under secs. 18 to 21, Evidence Act— /WoAirtfrayo Darykhan v. Emp., 41 CrLJ. 477 
(4/9). JSr I.C 576, A.IR 1940 Sind 53. Ji.R. 1939 Kar. flXX 

llTrero neither the prosecution nor the scarsed is abk to proevre direct ewdenm 
and the case hangs upon drcumstantial evidence, the accused's statement must be taken 
into considerolion — .AWid Gonv, 49 Born 878. 27 BonvL R. 1373, 27 CrVJ. 114 (116). 

See also Note 983. 

983 Sub'section (4)r administered to an accused person and 

therefore he annot be eranuned as a witness. Thus, where several accused are tried 
iointly one accused cannot be sworn and therefore cannot be examined as a w.mess 
ossinsl Ms othsr N-acaivd til] is conticied m discharsrf-//a««»(., I Bom. TO 
Ali 2 Ail. 2m-, AtHoy Kimdr, 45 Cal. 720: Bde !,<a. 10 Bmt. Ws ASM 
ITO P R^ AW.-r.rf. IftBP.R 12, Al»,Vf«2i>&U. 3B, HASH. (J91B) 41h 
Or Its, Xld P« Min. 10 Kacf 51). 1»2 Cr.C 932 (933) (F.B.,. I! seiOTl accused 
ore tned jointly, the answers eiveti by one accused rannot be taken into cons deration 
..ciinci mother accused under the provisioni of this section (but can be taken mto 
S»tl“-30,EyA.e«eTt^ 

. 16 Uh est 1« 1C 89S, AIR. 1936 Loh. 337. 37 :P.1,.R. 806. 8 RL 8U, 

iwr Cr'c 258 37 CrUJ. 503. MTtere an accused is being tried jnintiy mih others, 

® ™Ae bvbitn berore the Orart ffltder (his section, depcMMg bis p« 

SSd™ eking » cSr himscK at the espense of otbe, accused, ’’7'*“ Z 

SerSer';i" aureus, be set »de_;egc„d,e, AIR 1«3 



Sec. 342 1 


THE CODE OF CRIMINAL PROCEDURE 


1135 


1934 CrC. 1110, 152 I.C 9245 Gobinda Naidu. 30 CrL.J 932, 118 IC. 512, 
AI.R 1929 Mad 285, 1929 M.\Y.N 391. Ind. RuJ. 1929 Mad. 832. See also 
Sheicakram Issardas v. Em/>, AIR 1939 Sind 130, 182 I C. 464, 40 CrLJ. 66 I 5 
Mahadeo Prasad. 45 All 323, 76 I C. 1025, AI.R. 1923 All. 322, 25 CrUJ. 305, 
21 A.LJ. 179; MaTudamuthu PadayrKhi. 54 Mad. 788, 134 IC 63. A.I.R. 1931 
Mad. 820, 61 MLJ. 358, 34 MLW. 162, 1931 M.W.N. 886 , 32 CrLJ. 1099, 
Ind. Rul 1931 Mad. 815 (contra— Bali Rcddi, 38 Mad 302, 22 IC. 157, A.I.R. 
1914 Mad 45, 15 Cr.LJ. 13, 11 M.L.T 453). Section 30 of the Indian Evidence Act 
applies only to statements made before and proved at the trial. Section 10 of the 
E\-idence Act refers to things said or done by a osnspirator in reference to their 
common intention. Any statement made by an accused person during the trial can 
hardly be regarded as a statement by him as a conspirator in reference to the common 
intention of the persons who were members of the conspiracy. Therefore statements 
of accused made in the course of the trial under see 342, Cr. P. C, are not admissible 
against the co-accured— AVnirar Sen v Emp, 34 Cr.LJ 124 (125), 141 I.C. 192, 
9 O.W.N 1136, Ind. Rul. 1933 Oudh 33. AIR. 1933 Oudh 86 , 1933 CrC. 168, 8 Luck. 
286. Thus there is divergence of judicial opinion whether a confession made by an 
accused in the dock, when examined under this section, can be taken mto consideration 
under sec. 30 of the Indian Etidcncc Act against the other accused persons. In Molilal v. 
Emp., 41 Cr.L J. 158 (162), 185 I C 310, the Nagpur High Court thought it unnecessary 
to go into this question for the purpose of deciding the case. Discussing the rulings 
mentioned above the same High Court has. however, very recently observed: "In his 
desperate hour of drowning he may not e\'en scruple to drag others with him. 
Considerations such as this must have presented themselves to the Legislature when it 
enacted sub>sec. (3) of sec 342, Cr. P. C If the statement under sec. 342, Cr. P. C. 
IS not endence (in the same criminal proceeding) against the accused who makes it, 
one fails to see how* it can be used against his accomplices m the dock. As that 
sub-section says, it can only be 'considered against him’ and on the pnnciple expiessio 
untui est exeJush attcrius it can only mean 'be considered against him and none else'. 
It is like an admission made in the pleadings in a avil suit, which binds nobody 
but the party making it" — Sumifro v. Craiin. 41 CrLJ 886 (890), 190 I.C. 273, 
1940 N.LJ. 343, A.I R 1940 Nag 287 But the Magistrate cannot use the state-’ 
ment of the accused against his co-accused. 'This is certainly not pemiissibJe 
where the statement is not of a confessional nature. The statements made br 
the accused under this section are to be considered by the Court and the Cor* 
should draw such an inference from the answer of the accused or refusal to 


as It thinks just. 'The Court in some cases may draw even an inference agams 
accused from his answer or refusal to answer. But the Court is not entitled to 
any inference against a co-accused from the answer of one accused given is re 5 >xrs. 
to questions put to him under the provisions of this section — Tahasmd<f:n Ah'-* J 
Emp. 44 CW.N. 396 (398), 41 Cr.LJ 563. 188 I.C. 288, A.IR. 1910 Cal 235 ’ gl' 
if they arc tried separately, the prohibition would not apply; and an y' 

examined on oath as a witness against his co-accused — Akhoy Kumar, 4$ q* ^ 
C.W.N. 405, 45 I C. 999, AIR. 1919 Cal. 1021, 19 Cr.LJ. 663, 27 
Sekhar Prasad. 36 Cr.LJ. 500 (503), 154 IC 387, AI.R. 1935 
146, 1 BR. 302, 7 R.P. 464; Muhammad Yusuf, 58 C^l. 1214, 3^ Cf£7 
131 LC. 142, 35 CW.N. 490. 1931 CrC 405, AJ.R. 1931 Cal 35 J. 

Ca! 1353 (1357); Durant. 23 Bom 213; riV&oii. 20 .-UI. 426; ^ 
BurLJ. 265, 26 Cr.L.J. 492 (495). The reason is, that where ^ 

ihe accused m one case is e.xamined in the other case not 

as a witness, and therefore he can be sworn; otherwise, no maa va-, 1 " ^ 

with a criminal offence could possibly be examined as a witcjg 
whatsoever. This is not the intention of the LeEi,«4ature — ^ 

A.W.N. 102. ^ 


l^'here in a joint trial of several persons, one accuse^ 
convicted on his plea, his trial ended then and there 
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person, even though the Court had dclerred passing sentence on him (e.g , where the 
Court ordered his detention in a reformatory, but said that the penod of detention 
v'ouid be fixed later on after recaving medical report as to the age of the accused). 
He was therefore a competent witness against his other co-accused— A/uftammad Yusuf, 
supra. But it is desirable that the Court should pass sentence on him completefy, 
before taking him as a ^vitness, so that he may give evidence with a mind free of all 
corrupt influence which the fear of impending punishment and the desire to obtain 
immunity to himself at the expense of the other prisoners might otherwise produce 
—Ibid. 

The provision in sub-section (4) that no oath can be administered to the accjsed 
has reference only to the statement made by him in answers to questions put to Wm 
by the Court under this section. It has no reference to any other act of the accused; 
and therefore the accused can make an aiBdavit on oath in support of an application for 
transfer of the case under sec 526— GAwtom Muhammad, 3 Lah. 46, 23 Cr.LJ. 399; 
Sadasheo, 34 Cr.LJ. 1035. 145 IC. 445, AIR. 1933 Nag. 201, 1933 Cr.C 797, 29 
N.L.R. 338; or can file a sworn affidavit in support of a petition for leave to appeal 
under sec. 449— GoWagAer, S4 Ca! 52, 28 CrLJ 481 <482). 

984. “Accused”: — ^The word "accused" in this section means a person over 
whom the Magistrate or other Court is eterosing jurisdiction; therefore a person who 
has been discharged by the Police without being brought before a Magistrate is not an 
accused person, and he can give evidence on oath in a trial of his accompIices—A/ond 
Puna, 16 Bom. 661; Aung Msn, 4 L.B.R. 362, 9 Cr.LJ. 370; Banu, 4 CrL.J. 145, 10 
C.W.N. 962, 33 Cal. 1353; Dawood Kati, 50 Bom. 56. 93 IC. 225, A.I.R. 1926 Bom 
144, 27 CrLJ. 433, 28 BomLK 79; Har Prasad Bhargava, 45 A)}. 226, 77 1C 961, 
A.I.R. 1923 All. 91, 25 Cr.L.J. 497, 21 ALJ. 42; Keskav, 36 CrLJ. 937, 156 IC. 
392, A.I.R 1935 Bom 186. 37 BomL.R. 179. 1935 Cr.C. 487, 59 Bom. 355, 7 RB. 511. 

• But the procedure is extraordinary when an accused was examined as a prosecution 
witness on oath against the other accused although no pardon was offered to her by 
any Magistrate under sec. 337, nor was any order of discharge under sec. 169 made 
in respect of her upon an application by the police--St>Aon Lol, 34 CrL.J. 568, 143 
IC 467, A.IR 1933 Oudh 305, 10 OW.N. 678, 1933 Cr.C. 686, Ind. Rul 1933 Oudh 
174. See also Note 1304. 

In a case to which sec. 337, Cr. P. C, had no application the prosecution desired 
to examine one of the accused person as a witness and prayed that his name should be 
deleted from the charge-sheet and placed on a separate charge-sheet. The Magistrate 
allowed the prayer and examined him as a prosecution witness. Held that the Magis- 
trate did not act unjudidally in ordering a separate trial and that he was a competent 
Witness — Karamalli Culamalli, 40 Cr.LJ. 118, A I.R. 1938 Bom. 481, 40 Bom L.R. 
1092, 178 I.C. 706. ILR. 1939 Bom 42. 

The word “inquiry" used in sec. 312. Cr. P. C,, does not include investigation, 
and the words "accused person” must mean one over whom the Magistrate is exercising 
jurisdiction. Therefore when the police refrain from prosecuting a person against 
whom there is adequate evidence to justify his production for inquiry and trial before 
a Mag’Strate under sec 170, Cr. P. C. he must be held to be a competent witness 
since there is no pro^sion of law which precludes the Court from administering oath 
to such a person. It is true that he would suffer from the drawback of testifying 
under a deep shadow of suspicion that his evidence was procured by threat or promise, 
hut that cannot affect his competency although it is bound to detract from his 
credibility — Amdumiyan Culfar Patel v. Emp., A.I.R. 1937 Nag 17 (23), IL.R. 1937 
Nag 315. 38 Cr.L.J. 237, 166 IC. 582, 9 RN. 126 (F.B.). Unless a person is an 
accused person in the trial this section would not render him Incompetent to make any 
statement on oath — Sheoshanker Dhondbajt AfoAor v. Emp., 41 Cr.LJ. 697 ( 701), 
188 I C. 885, 1910 N.L.J. 165, A.T.R. 1910 Nag. 410 (413). 

The term “accused” means a person under trial; a person called upon to show cause 
under sec. 133 is not an accused person srilhin the meaning of this section, and oath 
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can be administered to Hm — Htrananda, 2 CLJ 149 The parties to a proceeding 
under sec. 145 are not accused persons and they can be examined on oath — Mohammad 
Ajvb V. SarfaTaz, 26 Cr L J 70, 83 I C. 630, AIR. 1925 Oudh 286. A person proceeded 
against imder sec. 48S is not an accused person, and is permitted to give evidence 
on oath on his own behalf, under sec. 340 (2) — Vttkaldas, 52 Bom 768, 29 Cr.LJ. 
1501 (1052), 112 IC. 475, 39 BomLR 957. A.IR 1928 Bom. 347. So also, a person 
against ivhom the Public Prosecutor has withdrawn the case can be administered oath 
and examined as a wtness — Govind, 18 Boni.LR 266, 17 CrLJ. 256, A.IR 1916 
Bom. 229, 34 I C 976. An informer is not an accused person and this section does 
not prevent oath being administered to him — Mai Singh, 1887 PR. 38 A party to 
a proceeding under sec. 363 of the Calcutta Municipal Act, for the erection of an 
unauthorised structure, is not accused person, and is not exempt from the administration 
of oath under sec. 342. The erection of the unauthonsed structure is not an offence; 
it is only when an order for demolition of the structure is disobeyed that the person 
is said to commit an offence and becomes an accused — Kushen Doyal v. Coipoiation 
Dj ColcuUa. 54 Cal 532, 31 C.W.N. 506 (508), 28 CrLJ. 407. 

Explanation : — ^IVliere the party says that the provisions of sec 342, Cr P. C., 
were not complied with hut the Magistrate in his explanation says that they were 
comphed with, the Magistrate’s explanation roust be acrepted— Sadogur, 49 C.L.J. 261. 

343. Except as provided in sections 337 and 338, no in- 
No influence to be used fluence by means of any promise or threat 

to induce disclosures. or Otherwise, shall be used to an accused 
person to induce him to disclose or withhold any matter within 
his knowledge. 

985. See sec. 24 of the Evidence Act, and compare section 163, ante. Where 
the case against an accused is withdrawn and he is examined as a witness, any induce* 
Kent offered to such person should be deemed as offered to him as a wifners and not as 
an" accused and does not make his evidence inadmissible, though the credit to be 
attached to such witness is diminished — Govind, 18 Boro L.R 266, 17 Cr.L.J. 256, 34 I C. 
976; Mahadeo, 27 CrLJ. 807, 95 I C 471. A.I.R, 1926 Nag. 426. For instances of. 
inducement, threat and pronuse, see Notes under sec. 162 

It is not the duty of the accused person to produce his absconding co-accused persons 
before the Court. A Court of Justice is not justified in exercising any pressure upon an 
accused person before it with the object of coerang him to produce persons who are 
fugitives from justice — Fakir, 32 CrLJ 344, 129 I.C. 485, AIR. 1930 Lah. 953, Ind. 
Rul. 1931 Lah 197, 1930 Cr.C. 1049. . ' 

344. (1) If, from the absence of a witness, or any other 
Power to postoone or reasonable 'cause, it becomes necessary or 

adjourn proceedings. advisable to postpone the commencement of, 
or adjourn any inquiry or trial, the, Court may, if it thinks fit, by 
order in writing, stating the reasons therefor, from time to time, 
postpone or adjourn the same on such terms as it thinks fit, for 
such time as it considers reasonable, and may by a warrant 
remand the accused if in custody: 

Provided that no Magistrate shall remand an accused person 
Remand custody under this section for a term 

" ■ exceeding fifteen days at a time. 

(2) Every order made under this section by a Court other 

Cr.— 72 
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than a High Court shall be in writing signed by the presiding 
Judge or Magistrate. 

Explanation. — sufficient evidence has been obtained to 
Reasonable cause for raise a suspicion that the accused may have 
remand. committed an offence, and it appears likely 

that further evidence may be obtained by a remand, this is a 
reasonable cause for a remand. 

986, Scope of Section: — TWs section relates to proceedings in inquiries or 
trials, and has nothing to do with Police investigations. Sec. 167 contemplates a remand 
to police-custody, whereas sec. 344 contemplates a remand to jail, not to Police custody 
— Krtshnaji, 23 Bom. 32 (34). The custody mentioned in this section is quite different 
from the custody under section 167. The power to remand under sec. 167 is given 
to detain prisoners in custody while the police make the investigation, and in a proper 
case, to commence the inquiry. But the custody under sec. 344 is intended for under- 
trial prisoners — Nagendra Nath, 51 CaL 402 (412). After the total period of remand 
allowed under sec. 167 has elapsed, any further remand under that section becomes 
illegal. The Magistrate can then only lake action under sec 344; but he carmot remand 
the accused to police custody. He can either detain the accused in the judicial lock-up, 
or direct his release on bail— Raf Krishna, 12 Lah. 435, 33 Cr.L.J. 180 (183), 32 PX.R, 
1, 1931 Cr.C 163, A.IR. 1931 Lah. 99 An accused cannot be in magisterial and 
police custody at one and the same time, that is to say, he cannot be before a Magistrate, 
in magisterial custody in one case under sec 344, Cr, P, C , and before a Magistrate 
in police custody in another case under sec. 167, Cr. P. C.—Dltaman Hiranand v. Emp > 
A.I.R 1937 Smd 251 (253), 31 SL.R 491 171 1C. 737, 39 Cr.L.J. 10, 20 RS. 

This section U,applicabl« to a case even before the issue of process under sec 204, and 
the hfagis'trate is entitled under sec. 344. if there be a reasonable cause for doing so, to 
postpone any inquiry or trial and to postpone the issue of process, even if the case be a 
warrant case— Rarw Saran v. Nikhad Natain, 6 PX.T. 477, 26 Cr.L J. 1179 (1180) ; Ram 
Golam V. Sarai, 31 CrX.J. 262. 121 I.C. 414, 49 C.L.J. 388. A I.R. 1929 CaL 281. 

VTiere a Magistrate orders an inquiry under sec 202, Cr. P, C, he does not deprive 
himself of jurisdiction and has power under this section to stay the criminal proceedings, 
which are in fact still pending before him on the application of the accused — Retcatnial 
V. Stf/anmaf, 1936 CrL.J. 9t, 152 I.C. 382, A.I.R. 1934 Sind 143, 1934 Cr.C. 1150. 

This section enables a Magistrate to postpone or adjourn the inquiry or trial, but 
does not entitle him to stay further proceedings in a case on his file — Mujugan v. Cutha 
Rami. 53 MLJ. 455. 28 CrL-J. 849. 104 I.C 625. 1927 M.W.N. 69«. 39 MX.T. 103, 
26 ML.W. 405, A.I.R. 1927 Mad. 851. 9 A.1 .Ct.R. 7. 

This section enables a Magistrate or Judge to postpone or adjourn any inquiry or 
trial which is being held in tus own Court. There is no prornsion which gives a District 
Magistrate the power to stay proceedings In a Cnminal Court subordinate to hirn. 
Such power can be «ercised only by the Hirfi Court — fagannath v. Rojagi}(>aIackari, 
12 P.L.T. 671, 1931 CrC. 999 (1002), AIR.193I Pat. 411j Krishna Rota v. Sesha 
Subramania, 1923 hf.W.N. 251, 25 CrX.J. 277. A.I.R. 1923 Mad. 688, 76 I.C 869. But 
see contra — Nambia v. SudaJimuthu, 44 M LJ. 642, 25 Cr.L.J. 280, A I.R. 1923 hfad. 
595, which holds that the District Magistrate can ererclse such powers under sec. 17. 

987. Adjournment: — Although it is the policy of law that a Court should 
proceed to inquire into and try a case as soon ^ it takes cognizance of a complaint, still 
he can postpone the inquir)* or trial if in his opinion there are sufficient and reasonable 
grounds (or so doing— Raw Saran v. Nikkad Narain. 6 P.L.T. 477, 26 Cr.L.J. 1179 
(1180). But adjournments should not be made except upon strong and rtasonabU 
pounds. It is roost inexpedient for a sessions trial to be adjourned. The trial before 
a Court of Session should proceed and be dealt with continuously from its inception td 
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its finish. Occasions may arise when it is necessary to grant adjournments, but such 
adjournments should be granted only on the strongest possible ground and for the 
shortest possible penod — Badn Prasad, 10 ALJ 473, 13 CrLJ. 861. Magistrates 
should refrain from granting adjournments sas-e in cases where they are clearly neces- 
sitated for the purpose of justice. In a petty cnnunal case both parties should appear 
on the first day of hearing, ready for the completion of the entire trial at a single 
hearing — Xarayana ^^akaTana, 9 Pat 113, 31 Cr L J. 789 MTiere a trial is adjourned 
to a particular date, it is not competent for the Magistrate to accelerate the date of 
hearing against the" wishes of the accused or his pleader. The trial should not be 
concluded nor judgment pronounced without waiting till that date — Karam Din, 14 
P.R. 1898. 

It is discretionary’ with the Court to adjourn the inquiry or trial. But this discretion 
IS to be e.’cerdsed only if there is reasonable cause for the adjournment. If the hfagis- 
trate does not exercise his discretion judicially m postponing a case, the High Court will 
interfere and set aside the order, but if the discretion Is exercised in a sound and 
judicial manner, it will not be interfered with — Ram Saran v Nikhad, 6 P.L.T. 477, 
26 Cr.LJ. 1179 {1181). If the Magistrate has exercised proper judicial discretion in 
refusing to adjourn a case, the High Court will not interfere — Ramiah v. Ramiah, 50 
Mad. 839. 28 CrX..J. 812 (813). When a Magistrate is of opinion that a party before 
him is unnecessarily wasting lime and protracting the case, he has a discretion to refuse 
an adjournment for bringing fresh witnesses— A/i Sher v. Mir Mahammad, 26 Cr.L J. 
958, 87 I C 110, A.rJl. 1924 Smd 315. 

. The Mapstrate should take some eiridence before granting adjournment. On an 
application for adjournment by the prosecution on the ground that it would not be 
adrisable to proceed with the case in the absence of an cccused whose appearance had 
up to the date of the application not been secured, the Magistrate should, before granting 
the application. re<r-iire the production of some evidence But the omission to do this, 
in a case in which the hfagistrate had recorded some evidence before the issue of warrant, 
would not by itself entitle the accused to claim to be discharged — BtUingkurst v. Muk, 
49 CaL 182, 22 CrLJ. 465. 

A postponement iine die is not in acrordance with the provisions of this section. 
The correct method is for the Court to postpone the case, not sine die, but for fixed and 
definite periods, pending the disposal of the connected case — Tatachand, 34 CrLJ. 139, 
A.I.R. 1932 Sind 214, 141 IC 179. 1932 CrC. 905; Ramchand, 115 IC 313, 23 SLR. 
225, AIR. 1929 Sind 115, 1929 Cr.C 106. 30 Cr.LJ 399; Dinalshah, 35 CrLJ. 517, 
147 I C 856, 27 S L.R. 219, A.I.R. 1933 Sind 358. 1933 Cr C. 1340 
■ A cnrainal case once fixed for a future date may be heard at an earlier date provided 
due notice is given to the accused or his pleader — Roalmal v. Sampat, 29 CrLJ. 1092, 
112 IC. 676, 11 NLJ 260. A.IR. 1929 Nag 42 

988. Grounds of adjournment: — ^The Magistrate may adjourn a trial for 
the purpose of allowing the accused to secure the attendance of his witnesses — Dinaa 
Ray, 16 W R. 21; Totaram, 11 W.R 15. The fact that the accused’s adNiicate has gone 
to another place where he is detuned in a lengthy criminal case is a reasonable ground 
for adjournment — Esteves, 4 BurL.T. 213, 12 Cr,LJ. 474. The Madras High Court 
holds that if 'a person applies for an adjournment owing to the absence of his valdl, 
the Court may grant an adjournment, but on condition of his paying the costs of the 
adjournment — Sannasi Ktidumbttn v. S>t'a5U&raman(a, 40 Mad. 1130, 33 MLJ. 366. 
The accused is entitled to have an adjournment of his case so as to enable him to secure 
the services of a pleader whom he wants to engage for the purpose of cross-exaimning 
the prosecution witnesses— Paros Ram v. /o/of 2?m, 4 P.W.R 1916, 17 CrL.J. 7. 
But in a Sesuons case in which a number of witneses ha\'e been summoned, the mere 
fact that the Counsel for one of the accused has for some reason or other to absent 
himself is no ground for the adjournment of the case — Salag Pam v. Emp., 38 CrLJ. 
416 (418), 167 IC. 515, AI.R. 1937 All. 171, ALR. 201 9 RjL 550. A 
Magistrate is justified in adjourning a case till the disposal of the counter case, where 
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point of law raised in the former case can be conveniently decided after the disposal of 
the latter case — Ram Saran v. Nikhad, 6 PX.T. 477, 26 Cr.LJ. 1179. Where the counsel 
fcT the accused in a capital case applied for permission to aoss-e-^amine the witnesses 
on the day following as he was not prepared to cross-examine them that day, the Court 
should grant the application — Sadastp, 41 Cal 299. According to the provisions ^of 
secs. 256 and 257, the accused is entitled as a matter of nght to ask for an adjournment, 
after a charge has been framed against him, to enable him to adduce evidence in support 
of his defence — Emtaz Ali v. Jagat, 1 C.WJ4. 313. Where a Magistrate has once issued 
process for the attendance of a defence witness, he is bound to enTorce his attendance 
and cannot refuse an adjournment which is asked for by the accused in order that the 
witness's attendance may be secured — Mthti Lai, 24 Cr.LJ. 370 (Cal,), The pendency 
of an appeal against the conviction of the aixused in a case is a good ground for 
adjourning the trial of the same accused in a subsequent case — Mantra Kamaraju, 6 
M L.T. 90, 9 Cr.L.J. 495. 

ll'Aaf are not good grounds for adjournment : — ^The Magistrate cannot postpone an 
inquiry for a reason not contemplated by this sertion, for instance, his being busy with 
executive v-atk—Mulhoora v. Heera, 17 W.R. 55 The fact that the accused wants time 
to engage an advocate and prepare Ws defence is not a sufficient cause for adjourning a 
trial in ordinary cases, though in complicated and difficult cases an adjournment may 
be granted on that ground— Bo. 1 L.B R. 270. But see Paras Ram v. /ala! Din, 
cited above. A Court is, however, not obliged to pay any attention to a telegram 
ftom a pleader asking for adjournment of hezring—BhanwarsrngH v. Sukhramssngk, 
A.I.R. 1910 Nag. 283, 188 I.C. 413, 1940 Ni J. 410, 41 Cr.L.J, 585, following Kolhatkar, 
6 N.L.R. 129, SIC. 282. Where a number of persons are accused of having committed 
an offence, the absence of some of them is not a reasonable cause for adjourning the 
inquiry into the guilt of the rest who have appeared before the Magistrate-^ge Tun, 
1 L.B.R. 60. The absence of a co-accused and the desirability of a joint trial are not 
sufficient reasons for the further postponement of proceedings— Sif/i«gA«rsf v. Mtek, 
49 Cal. 182. 

Counter-eeaes Where two counter cases are filed, one on a complaint and the other 
on a poHcc-challan, and the compUunant in one case is the accused in the other, there is 
no rule of law that the complaint-case should be postponed till the disposal of the 
police-challan case. The Court should adopt the procedure which will meet the ends of 
justice. In a Calcutta case the High Court ordered that the two cases must be tried 
simultaneously but must be dealt with separately from each other, each on its own 
merits, and the judgments in both the cases should be pronounced after both the trials 
are finished — Skeik Bahatar v. Noborfafi, 28 487, Z6 Cr.LJ 65 (66, 67). In a 

Patna case where it was found that the main question for decisions in one case could be 
conveniently decided after the disposal of the counter-case, it was held that the Magis- 
trate had acted rightly in postponing the one case till the disposal of the other — Ram 
Saran V, Nikhad Narcm, 6 P L.T. 477, 26 Cr-LJ. 1179 (1181). See Notes in para 830A. 

989. Stay of criminal proceedings pending civil suit: — ^This section 
empowers the Cnm'mal Court to adjourn an inquiry or trial for 'any reasonable cause* 
and the institution of a civil suit between the same parties and in respect of the same 
property is certainly a reasonable cause for which criminal proceedings should be stayed 

Paras Ram v. Jalal Din, 4 P.W.R. 1916. 17 Cr.LJ. 7. See also Ankamma v, Adrib- 

hotlu. 18 L.W. 236, 24 Cr.L.3. 640; and Periarawl, 20 L.W. 514, 35 M.L.T. 99. Ordi- 
narily criminal proceedings should not be started when the same question is also involved 
in a pending dwl litigation. This, howes'cr, is not a rule ol law but a rule dictated 
by prudence and its application must depend on the merits of each case — Lorind Singh, 
31 Cr.LJ. 1(63, 126 I.C. 523, A.I.R. 1930 Lah. BCG. But there is no hard and fast 
rule that a criminal case should be stayed pending the disposal of a civil suit in relation 
to the same subject matter. Each case must be decided upon Us own facts — Gopa! 
Chandra. 33 C.W.N. 969 ( 972); Raj A'nmeri v. Bama Sundati. 23 Cal, 610 (620); 
Subramanian Chelli, 2 Weir 415} and the institution of a civil suit is not always a %-aIIiJ 
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ground for adjourning a criminal prosecution, although the issues and evidence in the 
two cases are practically the same — Mathura v. Dursa, 2 Cr.L.J. 798, 2 A LJ. 747, 
19C6 A.W.N. 2545 Co/>af C/iandra, .supra; Ramtab v. Ramtah, 50 Mad 839, 28 Cr.L.J, 
812; Brojobaskt, 13 C.1VJV. 398, 11 Cr.LJ. 4. But it is highly undersirable that the 
same dispute should be allowed to be fought out simultaneously in the civil and cnrmnal 
Courts; and so the criminal proceedings should be stayed pending the decision of the 
d\nl suit — Kanhatyalal v. Bliagwan, 48 AH. 60, 23 A.L.J 956, 26 CrLJ. 1485 (1488); 
Raj Kumari v. Bama Sundari, supra; Shn Nama il/flftaro;, 16 Bom 729 Although a 
decision of the Cml Court is not technically binding upon the Criminal Court, still if 
the Civil Court’s deasion is in fa\our of the accused, it creates such a doubt in his 
guilt that It would almost become impossible for the latter Court not to give him its 
beneliL Therefore, it is proper for a Criminal Court to adjourn the proceedings till the 
decision of the civil suit — Paras Ram v. Jahl Dtn, 17 Cr.L J. 7, 4 P.W R. 1916. Where 
the decision of the civil suit, which has been instituted several months before the 
crirmnal case, is likely to throw considerable light upon the dispute in the criminal case, 
the proceedings of the Criminal Court should be stayed pending the decision of the 
civil suit — Linton, 28 PL.R. 103, 28 CrLJ. 326 (327). But where the cnminal prose- 
cution does not arise directly out of the proceedings m the Civil Court and the decision 
in the Civil Court will not necessanly affect the decision of the Cnminal Court, it 
would be unreasonable and speculative to order stay of the proceedings in the Criminal 
Court on the oO-chance that there might be some decision in the Civil Court which 
might have some beanng on the cnminal prosecution— U Tha Zon v. U. Pyant, 37 
Cr.L.J. 261. 160 I C 175, A I R. 1935 Rang. 487, 1935 Cr.C. 1264. The test in every 
case would be whether the accused is likely to be seriously prejudiced by the continuance 
of the cnminal proceedings against him, during the pendency of the uvil proceedings— 
Jtbengh v. Fram/i, 30 BomL.R 962. 29 Cr.LJ lOM (1056). If the object of prose- 
cuting the cnminal proceedings, while a civil suit m relation of the same matter is 
pending, be in reality to prejudice the tnaf of the civil suit or to coerce the accused into 
a compromise of the civil suit on terms to be praaically dictated by the complainant, 
the Magistrate should, as a general rule, postpone the criminal proceedings till the 
disposal of the civil ffJit — Subramantan Clielli, 2 Weir 415 (416); /ehangn Peslonji v. 
Framji, 30 BontL.R. 962, 29 CrX J 1053 (1056) Indirect motive or coercion by way 
of pressure on the defendants in the civil suit may lead a Court to slay the cnrmnal 
proceedmgs— CoPof Chandra, 33 C.WN. 969 ( 974). One important test to determine 
whether the crinunal proceedings should be stayed pending the avil suit is whether the 
criminal prosecution is public or pnvate. If it is public, the Court will not as a rule 
stay the cnrmnal proceedings; if it is private, there will not be tlie same reluctance on 
the part of the Court to interfere with the cnminal proceedings— /efcangir v. Framji, 
supra; Copal Chandra, 33 C.W,N. 969 (972); Raj Kumart v. Bama SMnrfari. 23 Cal. 
610 (619). 

An order staying a criminal trial of the offence of rioting or mischief in which 
questions of possession will have to be gone into, until a civil suit on a question of title 
has been disposed of, is not a proper order, because the Civil Court’s deasion on title 
will not operate as res judicata on any question of possession to be deaded by the 
Criminal Court — Nambia v. Sudalaimulhu, 44 MLJ. 642, 25 Cr.LJ. 280, A.I.R. 1923 
Mad. 595 (596). But in cases arising out of a disputed title in which it is difficult to 
draw the line between a bona fide claim and crirmnal trespass, if the title is already 
the subject-matter of a civil suit before the mstitution of criminal proceedings, it may 
be advisable for the Cnminal Court to abide the civil tna ! — Ramiah v. Ramiah, supra. 

Though no invariable rule can be laid down, it is ordinarily undesirable to institute 
criminal proceedings until determination of avil proceedings in which the same issues 
arc involved It is too well known to need elaboration that criminal proceedings lend 
themselves to the unscrupulous application of improper pressure with a view to 
influenang the course of civil proceedings: and irej-ond that there is the mischief of 
criminal proceedings being instituted with an imperfect appreciation of the facts 
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vrherc they have not been ascertjuned in the more searching investigation of a Civil 
Court — }. M. Lucaz v. Assignee of Bengei, 24 CWN. 418 (424), A.I.R. 1920 Cal, 624, 
21 Cr.L.J. 481, 56 I.C 577. It is hi^y undesirable that the same dispute should be 
allowed to be fought out jn two Courts, namely, Criminal and Civ^I Courts simul- 
taneously — Khanhaiya Lai v. Bhagtcan Das, 26 Cr.L.J. 1485 (1488), 89 IC. 1053, 48 
-All. 60, A.IR. 1926 All. 30. 23 A.LJ. 956. Undoubtedly the fact that it is a public 
•prosecution and not a private one is a matter which has to be considered. But that 
only goes to show that the prosecution may be conducted in good faith and it does not 
carry the matter much further than that Chi the other hand, the important question 
is whether the issues in the cnminal case are likely to be included in the issues in the 
civil suit and whether in that case there is a ride of a conflict of jurisdiction ^Vhe^e 
the civil suit is ripe for hearing the ends of justice will not suffer by postponement of 

• the prosecution in the Criminal Court — Snkisson, A I.R. 1935 Cal. 182, 159 I.C 934, 
37 Cr.L.J. 187, 1935 Cr.C 1217, following /. M. Lucas v. Assignee of Bengal, supra, 

• and distinguishing Gopal Chandra. 33 C.W.N. 969. AI.R. 1929 Cal. 563, 1^9 CrC. 
202, 121 IC. 308} Jehamir Pesloji v. FramU, 30 BomLR. 962, 29 CrL.J. 1053, 112 

• I C 477 and Chitrala v. Mafu Kula, A.I R. 1927 Mad. 778, 104 I C. 252, 28 Cr.L J. 812, 
50 Mad. 839. 

Although, generally speaking, it is not desirable that civil and criminal litigation 
between the same parties on substantially the same facts should go on simultaneously, 

• the mere fact that a civil case is pending is not by itself a sufficient ground for staying 
criminal proceedings. The defendant in a civil suit ought not to be allowed to prejudice 

■ the trial of such suit by launching and proceeding with a cisminal prosecution on the 
same facts against the plaintiff and his witness If there are reasons to believe that they 
had been launched with that object the Court should generally stay cnminal proceedings, 
•Conversely, if the Court has reason to believe that a civil suit had been bundled with 

• the object of prejudicing criminal proceedings, the Court should not be likely to stay 
the latter, though the Court should, if necessary, stay the civil suit. In all such cases 
one of the matters which the Court has to consider is whether the object of the criminal 
proceedings is to prejudice the trial of the civil suit or to use them as a lever to coerce 
.the accused into a compromise of the avil suit, and in that connection the question 
whether the criminal complaint or the civil suit was instituted first is always important. 
The Courts have frequently drawn a distinction between public and private prosecutions 
and indicated that stronger reasons for staying proceedings should be required in the 
-case of the former than in the case of the latter. But this is not the only test nor is 
-priority in time necessarily conclusive There is no hard and fast rule in the matter. 
The Court has to consider the circumstances of each particubr case and decide on 
grounds of justice and expediency whether it is proper that the criminal proceedings 
should be stayed, or, it may be, that the civil proceedings should be stayed or that both 
should be allowed to take their course — Louis P/iilltp Dias v, Mahadev Batik Raut, 
35 Cr.LJ. 311 (312), 147 I C 230. A.IR. 1933 Bom. 485, 1933 CrC. 1589, S8 Bom. 49, 
35 BomL.R. l(S4i Retoatmal v, Sajanmal, 36 Cr.L.J. 94, 152 I.C. 382, A.IR. 1934 
Sind 143, 1934 CrC. 1150} Folz Mnfiorntnorf v. Abbas JalJetali, 36 CrL.J. 1350, 158 IC. 
256. 1935 Cr.C. 950, A.I.R. 1935 Sind 187s Ranic/ionrfra Babaji Guj/aT, 34 CrJLJ. 900, 
145 I.C. 161, 35 Bom.LR 38f, A.I.R. 1933 Bom. 307, 1933 Cr.C. 89} 

r IVTicn it is not known when the suit instituted will be disposed of and when the 
judgment is given there may be an appeal and c%'en a second appeal, it is underirable 
that the complaint should remain undisposed of till the Civil Court has pronounced on 
the question of title— Bma/sftjA. 35 CrXJ. 517, 147 I.C 836, 27 SL.R. 219, A.I.R, 1933 
Sind 358, 33 Cr.C 1340. 

^^'hen the genuineness of a document, wKdi was the subject of the prosecution, was 
ia question at issue in a chdl suit which was brought by the same person who instituted 
the criminal proceedings, held that the crifnimi proceedings ought to be stayed because 
'it depended on the prosecutor to base the dsul suit determined without delay, and then 
•to take such criminal proceedings as he tbiught proper— Sbasfti Bftusan, 38 Cal, 106. 
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iniere the complaint and the dW! suit were filed by the same person on the same date 
and the dispute between the parties in the two matters was practically identical, held 
that the Qnl Court hadng full seisin of the matter, rt was desirable that the Criminal 
Court should stay its hands — Goptshuar, 10 C.WJI. ccci. . 

In Basheshar ^'a^h v. Ratan Chand. 34 CrUI. 96, 141 I.C. 66, Ind. Rul. 1933 Lah. 
61, 33 P.LR. 2045, A.I.R. 1933 Lah. 37, 1933 Cr.C. 117, the LaSore High Court held 
that the Magistrate ^ras justified in holding tliat all the prosecution evidence should be 
recorded before the question of staging the criminal case could be considered. Where 
a receipt filed in a a\il suit was found to be a false one and a complaint was made 
under see. 47G, Cr. P. C, for prosecution of the patty producing it, the same High Court 
directed the Magistrate to proceed with the heanng of the complaint but not to pass 
final orders in the case till the ci\nl appeal decided — Soefcer Smgh, 32 Cr.L.J. 584, 
130 I.C 651. Ind. Rul. 1931 Lak 332. A.I.R 1931 Lah 49, 1931 CrC. 113, 32 P.LR. 
303. ^Tiere a parly in a avil suit instituted a crinunnl case under sec. 500, I. P. C., 
in respect of certain statements made m an affidavit filed by the other party in the civil 
suit, held that it was highly cxpcd.ent that the heanng of the complaint should not 
proceed until the disposal of the suit and of an> application which may follow for the 
prosecution of the other party for perjury* — Kalumal v. Ktssumal, A.I.R. 1935 Sind 81, 
156 LC 219, 35 Cr.LJ. 881, 1935 Cr.C 367. 

Inhere a civil suit was brought on a handnotc and after its hititvt'ion the 
complainant presented a complaint to the effect that he had gone to the accused 
(pbiniiff of the suit), but the accused had failed to return the pro-rote and therefore 
.he had been cheated, criminal proceedings were stayed by the order of the High 
Court in order that the Civil Court should first decide on the genuineness of the plea 
of pay’inent and refusal to return the handnote — Banamhar Chhotro v. Nata Bekata, 
AJ.R, 1925 Pat. 193, 81 I.C. 350, 26 CrLJ. 286, 6 PL.T. 348 Similarly, where the 
accused instituted a suit on a handnote against the complainant who, after the service 
.of summons of the civil suit on him, lodged a «implaint against the accused on the 
allegation that the accused had forably tafcen his thumb impression on a bianA: paper 
rather less than two months before the date of the complaint, the High Court stayed 
criminal proceedings pending the disposal of the civil suit — Molhu Rai v. Emp , A.I R. 
1937 Pat 8, 38 Cr.LJ. 264, 166 IC 692. 9 RP. 336, 3 BR. 215. 

The trial of a case under sec, 212, I P. C. on the allegation that the accused " 
harboured certain persons accused of certain offences should be stayed until the case 
relating to the main offences, alleged to have been committed by the persons harboured, 
is finally disposed of — Pclani Coundan v. BmP., 1937 M.WJ'J. 21. 

Who can order atay of proceedings: — ^There is no provision in the Criminal 
Procedure Code which gives District Magistrate power to stay proceedings in a Criminal 
CcTjrt subordinate to Um—Jagannath v, Rajagopala Chari, 33 CrLJ. 147 (151), 135 
I.C. 513. 12 P.LT. 671, A.I R. 1931 Pat. 411. 1931 Cr.C 999, Ind. Rul 1932 Pat 33, 
following Krishna v. Seshasubjamania. 76 I C 869. 1923 M WN 251, A.I.R. 1923 Mad, 
688, 25 Cr.LJ. 277 and dissenting from h'ambta v. Sudalatmulhu, 76 I C 872, 1923 
M.WJ'f. 276, 17 M L,W. 570, 32 M,L.T. 191, 44 MX.J. 642, A.I R. 1923 Mad 595, 
.25 CrLJ. 280. 

990. Costs of adj’oumment: — word^ "on such terms as it thinks fit” 

' empower the Criminal Courts to grant an adjournment conditionally on payment of the 
costs of adjournment — Samiasi Kudumban v Sirasubrameni, 40 Mad llSOj Shuldkam, 
1904 P.R. 20i Raghunandan v. Ramadin, 2 PL.W. 218, 19 CrLJ 6 This section 
clearly entitles a Court to award costs of adjournment to a party who has been put to 
unnecessary expenses by an adjournment on the application of the other parly. A 
judicious exercise of this power would have the effect of preventing many useless adjoum- 
njents — Mafhura Prasad v. Basonl, 28 All. 207. TVhcrc the accused asks for an adj' 
ment to which he is not entitled, the Court may make an order of adjournment . 
tionalty on his paying the costs of the other ade — Seta Prasad v. Corporatton of 
9 C.W.N. 18. No doubt the Criminal Couits are empowered to order an 
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•he asks for adjouinnient, to pay costs to the awnplainant, but this power should not 
be exercised in such a manner as to place obstacle in the way of the accused properly 
■ defending himself — Ishar Singh v. Shama Dusadh, 38 Cr.LJ. 484 (486), 167 I.C. 881, 
17 P.L.T. 627, A.IR. 1937 Pat, 131, 3 BR. 379, 9 R.P. 449. 

It is improper to direct the accused to fay the costs of adjournment when he 
applies under sec. 526 for a transfer, because an adjournment is usually granted in 
such a case and the accused is entitled to it — Sorabji v. Erachshaw, 56 Bom, 536, 
1932 Cr.C. 598 (601), Ind. Rul. 1932 Born. 509, 139 I.a 577, 33 Cr.L.J. 802, 3f 
Bom.LR. 1106, A.IR. 1932 Bom. 470; Falla. 1911 P.W.R. 8; Abdul Rahiman, 44 
I.C. 342. 19 Cr.L.J. 326, 20 BQm.L.R. 124, 42 Bom. 254; Salek Chand \\ Emp.. A,I.R. 
1936 All 851, 1936 A.LJ. 1123, 38 CrLJ. 142. 166 I C. 198, 1936 A.L.R. 1015, 1936 

CrC. 1110, I.L.R. 1937 All. 161, 9 R.A. 369. But it has alwaj*s been held that 

sec. 344, Cr. P. C, does justify an order for costs. It was enacted in the year 1932 
'that nothing contained in sub-sec. 8 or sub-sec. 9 of sec. 526, Cr. P, C., should restrict 
'the powers of a Court under sec. 344; therefore, nothing in those sub-sections can 
restrict the power of a Court to pass an order for costs under sec. 344. A Court 

cannot, of course, pass a conditional order of adjournment because it has to pass 

'such an order, but it may, when passing its order for adjournment, direct that the 
party whose application has necessitated adjournment shall pay costs of the opposite 
party— Rmn RoiisJipal v. Rom Noth. 39 Cr.L.J. ^2. 173 I.C. 2SS, A.I.R. 1938 AH. 
•112, 1937 A LJ. 1336. 1938 A.L.R. 133, 10 R.A. 481, I.L.R. 1938 All. 233. 1937 A.WJ?. 
"(H.C) 1226, 1938 A Cr.C. 4, distinguishing Salek Chand v. Emp., supra, on die 
ground that it laid down merely that a conditional order for an adjournment under 
‘eec. 526 ^78S not justihable as a Magistrate was bound to adjourn under sub-sec. 8 of 
that section. It may be noted that the above mentioned cases of the Bombay High 
'Court and the Punjab Chief Court were decided before the amendment of sec 526 
;ln 1932. 

’ An order requiring the accused to pay the costs of an adjournment is one which is 
left to the discrethn of the Magistrate, and the High Court will not interfere 
‘With such an order if not found to be unreasonable^Sorabji v. Brockshaw, 56 Bom- 
•536, 34 BomLR 1106, A.IR 1932 Bora. 470, 139 I.C. 577, 33 Cr.LJ. 802, 1932 
, Cr.C. 598 (599). An order for costs will be made only in those cases where the 
'Cinnimstances are exceptional and where for some reason or other the ordinary everyday 
method of conducting Triminal cases must be departed from — Abdul Rahiman, 42 Bom. 
'254, 20 Bom.L.R 124, 19 Cr.Lj. 326, 44 IC 342. No order for costs should be made 
where the adjournment is inevitable and there is no other alternative. Thus, where the 
’accused person being absent, the Court cannot proceed with the case, and is bound to 
adjourn the hearing, it would be entirely opposed to the spirit of this section if the 

• Magistrate under such circumstances passes ordere awarding the costs of adjournment 
.ag^nst the accused— Browne v. Chandra Singh. 6 P.R. 1906, 4 Cr.L.J. 78; Beedha, 20 
.AJ-.J. 280, 23 Cr.L.J. 243; Gulab v. Jndei. 36 CrLJ. lOI, 152 I.C. 145, 36 P.LR 74, 

A.I.R. 1934 Lah. 441, 1931 CrC. 669. It is competent to a Magistrate to award costs 
. of the adjournment which is granted on the present occasion, but he cannot award the 
costs of the adjournment which was granted on previous occasions without any 

• conditions — Soiabji v. Eraebshaw, supra.' 

This section does not apply to proceedings in appeal, and therefore an Appellate 
Court’s order requiring the appellant, who has applied for an adjournment of the appeal, 
'to pay costs of adjournment is improper and ultra viresSuia) Bhan, 29 P.R 1919, 21 
Cr.LJ. 201. 54 I.C. 985; Rajanna. 1933 ALWJ'f. 878. 

. The provisions of this section do not apply to proceedings in revision. So where 

• in a revision application to set aside an order discharging certain accused persons the 
.Sessions Judge granted an adjournment on condition that the applicant should deposit 

• the fee of the Special Public Prosecutor within 9 week, held that the order must be set 
. aside— /e/Aauffnd Thaicardas v. Tahilram, AI.R. 1936 Sind 235, 38 CnL-U. 119, 165 
•I.C. 993, 9 RB. 115. 30 SL.R. 357, 1936 Cr.C. 1091. 
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irfctf con fcf crdcTcd to pay costs : — The costs arc to be paid by the party applying 
for the adjournment. ^Yhcrc a criminal case is taken up on a Police cliarge-sheet filed 
on information given by a pri\*ate person and sudi person engages a Vakil and moves 
the Court for an adjojumment owing to the absence of tire Vakil, held that an order 
for costs can be \’alidly made against that person on granting the adjournment prayed 
for, even though he may not be a awnplainant under sec. 200, since an informant is a 
person recognised in the Code as initiating criminal proceedings as much as a complainant 
acting under see. 190 — Sannasi Kujumbon v SiVtBK&raiHffma, 40 Mad. 1130, 33 M.L J. 
365. But where the prosecution is wholly conducted by the Police and the adjournment 
is asked for only for the convenience of the Police, the complainant cannot be ordered 
to bear the costs of the adjournment — Laxman Natha. 24 Bom L.R. 380, 23 Cr.LJ. 338, 
A.I.R. 1922 Bom. 239. If an adjournment takes place for which the complainant is 
solely to blame, then of course an order can be made that the complainant should pay 
any costs which may have been incurred by the accused for the adjournment — Laxman 
A’fl/fcff, supra. 

The complainant in a proceeding under sec. 107, Cr. P. C., has no duty to accom- 
pany the Court proccss-scn-cr to secure service of summons upon the opposite party. 
The Court cannot award costs against the complainant under this section for his failure 
to accompany the process-sef%'er — Kazam Khan, 35 Cr.LJ 457, 147 I.C. 675, AI.R. 
1933 Lah. 720. 1933 Cr.C 941. 

991. Remand: — From the language of sub-section (1) it appears that where 
the Magistrate directs a postponement, he has unfettered discretion to remand the accused 
to custody. But there must be rcasonablt cause for the remand, just as there must be 
reasonable cause for postponement or adjournment. The Explanation describes only one 
type of reasonable cause for remand, bat there may be cases in which there is a reason- 
able cause for a remand where the circumstances are not those set out in the Explanation. 
Thus, where the accused was arrested in connection with an Arms Conspiracy case, and 
in a search ftis rtaaie appeared ta ce-rtssn laanuscnpts and correspondences, tn conjunction 
with the name of a dangerous revolutionary, with whom he was very intimate, held that 
the order remanding him to custody was proper — Sundor Ram, 37 CWN 683 ( 685), 
146 IC. 167, 34 CfLJ. 1194. 1933 CrC. 1254, AIR 1933 Cal 752. When the accused 
is at first brought before a Magistrate and remand is desired, it is not necessary to go 
fully into the charges it is ordinarily sufficient to show by the evidence of a Police 
oflicer that they believe that the accused is concerned in the commission of an offence; 
and on such pioof the accused wiU be remanded to custody If the accused is again 
brought up after a remand, and further remand is asked for, some direct evidence of 
the guilt of the accused should be required to justify the Magistrate in ordering for 
further remand; and with each remand the necessity for the production of evidence of 
guilt becomes stronger — Ponnusamt, 6 Mad 69, Jammx, 36 Cal. 174j Ahmad AH, 11 
NX.R. 162. 16 Cr.LJ 705. 

The Explanation sal's that the Magistrate can remand the accused, if sufficient 
evidence has been obtained to raise a suspiaon that the accused may have committed 
an offence, and it appears likely that further evidence may be obtained by such remand 
—Sooda. 1931 ALJ. 617, 32 CrLJ 1015 (1049), 133 IC 617, 1931 Cr.a 969, AI.R, 
1931 All. 617; A’arewdro Lai Khan, 36 CaL 166 (171). Where evidence was available, 
but It appeared necessary to the Magistrate to defer the examination of witnesses in 
order that further evidence nught be produced, so that the -inquiry when commenced 
might be continuous, held that the remand of the accused in such a case was justified— 
Afaniham, 6 Mad. 53. But a Magistrate is not justified in postponing an inquiry and 
remanding the accused when there is no evidence at all which can be the foundation of 
a charge, and merely on the expectation that after some time on some inquiry being 
made ‘some evidence may be obtained— Jl/iitfioora v. Ilccra, 17 WR. S5. IMiere-the 
accused person had already made a confess.on and had produced an article stolen from 
a person, and there was ample evidence before the Magistrate, it was held that the 
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•he asks for adjournment, to pay costs to the a>mplainant, but this power should not 
be exercised in such a manner as to place obstacle in the way of the accused properly 
• defending himself — Ishar Singh v, Shama Dusadh, 38 Cr.L.J. 484 (486), 167 I.C 881, 
17 P.L.T. 627, A I.R. 1937 Pat. 131, 3 B.R 379, 9 R.P. 449. 

It is improper to direct the accused to pay the costs of adjournment when he 
applies under sec. 526 for a transfer, because an adj'oumment is usually granted jn 
such a case and the accused is entitled to it — Sorabyt v. Erachshauf, 56 Bom. 536, 

1932 Cr.C. 598 (601), Ind. Rul. 1932 Bom. 509, 139 I.C. 577, 33 Cr.LJ. 802, 34 

Bom.L.R. 1106, A.I.R. 1932 Bom. 470} Fatta. 1911 P.W.R 8; Abdul Rahman. 44 
I.C. 342, 19 CrL.J. 326, 20 Bom.L.R. 124, 42 Bora, 254; Salek Chand v. Emp.. A.I.R. 
1936 All. 851, 1936 AL.J. 1123, 38 Cr.LJ. 142, 166 I.C. 198, 1936 A.L.R 1015. 1936 
•Cr.C. 1110, I.LR. 1937 All. 161, 9 RA. 369. But it has always been held that 
'sec. 3fl, Cr. P. C., docs justify an order for costs. It was enacted in the year 1932 

that nothing contained in sub-sec, 8 or sub-sec. 9 of sec. 526, Cr. P. C., should restrict 

'the powers of a Court trader sec. 344; therefore, nothing in those sub-sections can 
restrict the power of a Court to pass an order for costs under sec, 344. A Court 
cannot, of course, pass a conditional order of adjournment because it has to pass 
•such an order, hut it may, when passing its order for adjournment, direct that the 
party whose application has necessitated adj'oumment shall pay costs of the opposite 
■parly— Row Rakshpal v. Ram Nath, 39 Cr.L.J. 352. 173 I.C. 385, A.IR. 1938 All. 
-112. 1937 A.LJ. 1356, 1938 A.LR. 133, 10 R.A. 481. I.L.R. 1938 All. 233, 1937 AAV.R 
-(II.C.) 1226, 1938 A.Cr.C. 4, distinguishing Satei Chand v. Emp., supra, on the 
ground that it laid down merely that a conditional order for an adjournment under 
'sec. 526 was not justifiable as a Magistrate was bound to adjourn under sub-sec. 8 of 
that section. It may be noted that the above mentioned cases of the Bombay High 
'Court and the Punjab Chief Court were decided before the amendment of sec 526 
•in 1932. 

An order requiring the accused to pay the costs of an adjournment is one which is 
left to the diseteiion of the Magistrate, and the High Court will not interfere 
•with such an order if not found to be unreasonable— 5ero5;{ v. Erachshaw, 56 Bom. 
630. 31 BomL.R. 1106, A.I.R. 1932 Boro. 470, 139 IC. 577, 33 Cr.L.J. 802, 1932 
. .Cr.C. 598 (599). An order for costs will be made only in those cases where the 
•circumstances arc exceptional and where for some reason or other the ordinary everyday 
method of conducting criminal cases must be departed from — Abdul Rahiman, 42 Bom. 
'25f. 20 BomL.R. 124, 19 Cr.LJ. 326, 44 LC 342 No order for costs should be made 
where the adjournment is inevitable and there is no other alternative. Thus, where the 
^accused person being absent, the Court cannot proceed with the case, and is bound to 
adjourn lire hearing, it would be entirely opposed to the spirit of this section if the 
.Magistrate under such circumstances passes orders awarding the costs of adjournment 

.agaiiwl the accused Btoume v, Chandia SingJi, 6 P.R. 1906, 4 CrLJ. 78j Btcdha, 20 

. A.L.J. 280, 23 Cr.L.J. 2l3s Culab v. Inder. 36 Cr.LJ. 101, 152 I.C. 145, 35 P.LR. 74, 
A.I.K. 1931 Lah. 441, 1934 CrC. 669, It is competent to a Magistrate to award costs 
.of the adjournment which is granted on the present occasion, but he cannot award the 
costs of the adjournment which was granted co previous occasions without any 
■ conditions — SoroJijt V. Einchskatc, supra.* 

This section docs not apply to proceedings In apix-al, and therefore an Appellate 
Court's order rctiuiring the appclbnt, who has applied for an adjournment of the appeal, 
to pay costs of adjournment is improper and w//ro t'lrej— Swraj Dhan. 29 P.R 1919 21 
, Cr.I^J. 201, 51 I.C. 985; Rajanna. 1933 M WJ4. 87a 


. The provisions of this section do not apply to procccdinRS in revision. So where 
. In a res’ision application to «t aside an order discharging certain accused persons the 
Sessions Judge granted an adjournment on condition that the applicant should deposit 
-the f« of the Special Public Prosecutor within a week, held that the order must be set 
,aMdc~/tthancnd Thatrardas v, Takilram. A.IR. 1936 Sind 233 38 CrLJ 119 165 

'.I.C 993. 9 K.S. 115, 30 SL.R. 357, 1936 Cr.ClODI. ' ' ' 
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TTAo fan be erdaed to pay costi : — ^The costs are to be paid by the party applying 
for the adjoummcnt. \\'herc a criminal case is taken up on a Police charge-sheet filed 
on information given by a pri\*ate person and sudi person engages a Vakil and moves 
the Court for an adjojumment owing to the absence of the Vakil, held that an order 
for costs can be I'ahdiy made against that person on granting the adjournment prayed 
for, e\tn though he ma> not be a complainant under sec 200, since an informant is a 
person recognised in the Code as initiating criminal proceedings as much as a complainant 
acting under sec 190 — Sanmwi /iiirumhan v Sif<i5u6rflmBnia. 40 Mad 1130, 33 M.L.J. 
366, But where the prosecution js wholly conducted by the Police and the adjournment 
is asked for only for the convenience of the Police, the complainant cannot be ordered 
to bear the costs of the adjournment — Laxntan Natha, 24 Bom.L R 380, 23 Cr.L.J. 338, 
A.IR. 1922 Bom. 239 If an adjournment takes place for which the complainant is 
solely to blame, then of course an order can be made that the complainant should pay 
any costs whicli may haw been incurred by the accused for the adjournment — Laxman 
}\alha, supra. 

The complainant in a proceeding under sec 107, Cr. P. C., has no duty to accom- 
pany the Court proccss-scn-cr to secure scr\nce of summons upon the opposite party. 
The Court cannot award costs against the complainant under this section for his failure 
to accompany the proccss-ser\cr — Katam Khan, 35 Cr.LJ 457, 147 I.C. 675, AI.R. 
1933 Lah. 720, 1933 Cr.C 941. 

991. Remand: From the language of sub-section (1) it appears that where 

the Magistrate directs a postponement, he has unfettered discretion to remand the accused 
to custody. But there must be leasonabte cause for the remand, just as there must be 
reasonable cause for postponement or adjournment. The Explanation describes only one 
type of reasonable cause for remand, but there may be cases m which there is a reason- 
able cause for a remand where the circumstances are not those set out in the Explanation. 
Thus, where the accused was arrested in connection with an Arms Conspiracy case, and 
ifl a search hts name appeared tn cerfarn manasenpfs and cofcespoiKk/tces, m cwt/uflOtwn 
With the name of a dangerous revolutionary, with whom he was very intimate, held that 
the order remanding him to custody was proper — Sunder f?oni, 37 C\VJ4. 683 ( 685), 
146 IC. 167, 34 CrL.J. 1194, 1933 CrC. 1254, AIR. 1933 Cal 752. ^Vhen the accused 
is at first brought before a Magistrate and remand is desired, it is not necessary to go 
fully into the charge? it is ordinarily suflficient to show by the evidence of a Police 
officer that they believe that the accused is concerned in the commission of an offence; 
and on such proof the accused will be remanded to custody. If the accused is again 
brought up after a remand, and further remand is asked for, some direct evidence of 
the guilt of the accused should be required to justify the Magistrate in ordenng for 
further remand; and with each remand the necessity for the 'production of evidence of 
guilt becomes stronger — Ponnusamt, 6 Mad. 69; Jammi, 36 Cal. 174; Ahmad All, 11 
NXR. 162, 16 CrLJ. 705. 

The Explanation saj-s that the Magistrate can remand the accused, if sufficient 
evidence has been obtained to raise a suspicion that the accused may have committed 
an offence, and it appears likely that further evidence may "be obtained by such remand 
—Sooda. 1931 ALJ. 617, 32 Cr.LJ 1045 (1049). 133 IC. 617, 1931 Cr.C. 969, A.I R, 
1931 All. 617; NaTindra Lai Khan, 36 Cal 166 (171). lYherc evidence was at’ailable, 
but it appeared necessary to the Magistrate to defer the e.xamination of witnesses in 
order that further evidence might be produced, so that the -inquiry when commenced 

might be continuous, held that the remand of the accused in such a case was j'uslified 

hfanikam, 6 Mad 53. But a Magistrate is not justified in postponing an inquiry and 
remanding the accused when there is no e\’idence at al! which can be the foundation of 
a charge, and merely on the expectation that after some time cn some inquiry being 
made ‘some evidence may be obtajned—Muthaora v, I/cera.’lT W.R. 55, Where-the 
accused person had already made a confession and had produced an article stolen from 
a person, and there was ample e\idence before the Magistrate, it was held that the 
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remand of the accused in order to get from him a confessional statement is most improper 
— Anonymous, 2 Weir 414. 

Remands to custody should not ordinarily be ordered under this section without 
first recording some evidence to show that good grounds exist for believing that the 
accused has committed a non-bailablc offence — Ahmed AH, 11 N.L.R. 162; if the offence 
is bailable the accused should be admitted to bail and not remanded to custody — 
'Raghunandan, 8 C.W.N. 779. 

An order of remand cannot be passed in the absence of the accused. To remand is 
to re-coromit to custody. The commitment requires the presence of the accused; the 
re-commitment also requires his presoice — Anonymous, 2 Weir 409. 

Remand to police custody : — ^The Ma^strate is to remand an accused person to 
jail, but not to Police custody. See Note 986 above. 

Period of detention : — Fifteen days is the longest period for which an accused 
person may be remanded at a time. See the proviso. An accused person has tire 
right to have the evidence against him recorded as early a period as possible, and the 
.fact that there is or may be a great deal of evidence forthcoming Is not a sufficient 
ground for detention for an inordinate period — Manikam, 6 Mad. 63 But it is very 
difficult for the Court to set down a defimte time limit. In one case, detention of six 
weeks was held to be unreasonably long— Naretidro Lof Khan, 36 Cal. 166 (172>, .13 
C.W.N. 43. In another case, a period of seven months was not held to be unreasonably 
bnir, judging from the circumstances of the case— Soo&o, 1931 ALJ, 617, 32 Cr,L.J. 
1045 (1048). 


345. (1) The offences punishable under the sections of the 

^ Indian Penal Code specified in the first two 

mpoun mg 0 e . the table next following may be 

compounded by the persons mentioned in the third column of that 
table : — 


Offence. 


Uttering words, etc , with ddibcmte 
intent to wound the religious feel- 
ings of any person. 

Causing hurt 

Wrongfully restraining or confining 
any person. 

Assault or use of crirmnal force 


Unhwful compulsory labour . 

Mischief when the only loss or 

' damage caused is loss or damage 
to a private person. 

Criminal trespass .... 

Ifousc-trespass . . . . 

Criminal breach of contract of scr- 
\-ice. 

Adultery* 

Emicinc or takine away or detain- 
ing With criminal intent a married 


Sections 
of Ind an 
Penal Code 
appbcable. 

Persons by whom offence may be 
compounded. 

298 

The person uhose religious feelings 
are intended to be wounded. 

323. 334 

341. 342 

The person to whom the hurl is 
caused 

The person restrained or confined 

352, 355. 
358 

The per'ion assaulted or to whom 
criminal force is used. 

374 

The person compelled to labour. 

420, 427 

The person to whom the loss or 
damage is caused. 

4471 

4481 
490, 491. 
493 

The person in posscss'on of the pro- 
perty trespassed upon. 

The person with whom the offender 
has contracted. 

4971 

c 

4981 

The husband of the woman. 
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OiTencc. | 

Sections ^ 
of Indian 
Penal Code . 
applicable. , 

Persons by whom oSence may be 
compounded. 

Defaraalion 

Pnnung or engTa%'ing matter, Imow- 

5003 

i 


ing It to be defamatorj’- 
Sale o{ pnntcd or engniv^ substance 
coniaimng dcfamaior>* matter 
knowing it to contain such mattw 

1 SOI }- 

soil 

1 

The person defamed. 

1 ITie person insulted. 

Insult intended to prQ\*oke a breach 
of the peace. 

1 SOf 

1 


Cnntmal mumidation, except uhen 
the oGence is punishable with un- 
pnsonmenl for «\cn jears. 

1 506 

1 

The person intimidated. 

Act caused by matinj a pfrson 
bcliett that ht tcUl be en objtel of 
dit ine dtspleasure. 

1 508 

i 

The person against whom the offence 
was committed. 

1 


( 2 ) The offences punishable under the sections of the Indian 
Penal Code specified in the first tzvo columns of the table next 
following ivitli the permission of the Court before which 
any prosecution for such offence is pending, be compounded by 
the persons mentioned in the third column of that table : — 



Sections 


Offence. 

of Indian 
Penal Code 
applicable. 

Persons by whom offence may be 
compounded. 

Voluntary causing hurt by danger- 

324 1 

The person to whom hurt is caused. 

ous weapons or means. 



Voluntary causing grievous hurt 

325 

Ditto. 

Voluntary causing grievous hurt 

335 

Ditto. 

on grave and s'jdden provocation. 
Causing hurt by doing an act so 
rashly and negligently as to en- 
danger human life or the personal 

337 

Ditto. 

safety of others. 

338 


Causing grievous hurt by doing an 
act so rashly and negligently as 
to endanger human Lfe or the per- 

Ditto. 



sonal safety of others. 
lVTi?«g/Ml/y confining a person for 

343 

The person confined. 

three days or more. 

Wrongfully confining a person in 

346 1 

Ditto. 

secret. • 

Assault or etminal force in attempt- 

357 1 


. ing wrongfully to confine a person. 


force uas used. 

Dishonest misappropriation of pro- 

403 

The oiran ./ the pt.ptrly mhappre- 
priated. 

CheaUni 

417 


Cheating a person whose inlerest the 
offender was bound, by law or by 
legal contTacI to protect. 

41Z 

i 

DUi*. 


1 419 

420 

\ 

D^to, V'-'.t 

uUte sicuiiiy. 

! 

'• . '-At. 
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Offence. 

Sections 
of Indian 
Penal Code 
applicable. 

Persons by ■whom offence may be 
compounded. 

Mischlei by inimy to vioik oj irrifo- 
tion by uiTongfuUy diveUini water 
when the only loss or damage 
caused is loss or damage to a pri- 
vate person 

430 

The ^Person to whom the loss or 
. 'damage is caused. 

House-trespass to commit an offence 

452 


(other than theft) punishable with 
imprisonment. 

‘ 

trespassed upon. 

Using a false trade or property mark. 

- 4S2 

The person to whom loss or injury is 
caused by such use. 

Counterfeiling a trade or Property 
mark used by another. 

483 1 

The person whose trade or property 
mark is counterfeited. 

Knowing, selling, or exposing or, 
Possessing for sale or for trade or 
manufacturing purpose goods 
marked with a counterfeit trade 
or pTOperty mark. 

486 

Ditto. 

hfarrying again during the lifetime 
of a husband or wife. 

494 

The husband or wife of the person 
so marrying. 

Utletlng words or sounds or making 
gestures or exhibiting any object 
intending to insult the modesty of 
:a woman or intruding upon the 
privaev of a woman. , 

509 

The woman whom it is intended to 
tnsMll or whose privacy is intruded 
upon. 


(3) When any offence is compoundable under this section, 
•the abetment of such offence or an attempt to commit such offence 
(when 'such attempt is itself an offence) may be compounded in 
like manner. 

(4) When the person who would otherwise be competent to 
compound an offence under this section is under the age of 
eighteen years or is an idiot or lunatic, any person competent to 
contract on his behalf may, with the permission. of the Court, 
compound such offence. 

(5) When the accused has been committed for trial or 
when he has been convicted and an appeal is pending, no com- 
position for the offence shall be allowed without the leave of the 
Court to which he is committed, or, 'as the case may be, before 
•which the appeal is to be heard." 

(5A) A High Court acting in the exercise of its powers of 
'revision under section 439 may allow any person to compound 
any offence tvhich he is competent to compound under this section. 

(6) The composition of an offence under this section shall 
have the effect of an acquittal of the accused with zvhom the 
offence has been compounded. 

(7) No offence shall be compounded except as provided by 
this section. 



Sec. 315.1 


THE CODE OF CRIMINAL PROCEDURE 


1149 


Change: — ^This scrtion has been amended by see. 90 of the Cr. P. C. Amendment 
ActXNTIl of 1923. 

992. Withdrawal and composition: — A withdrawal (Sec 248) must be 
by inUmafion to the Magistrate holding the inal. nhereas in many eases composition can 
be effected without the permission of the Court, A withdrawal is permissible in a 
summons case, whereas most of the compoundable cases are warrant eases A withdrawal 
h the resn.'t of act of one party onfy. namely, the compbinant, irithout the consent 
of the accused, whereas a composiuon presupposes an arrangement between both 
parlies and implies a consent of the accused— A/wrifly. 21 Cal 103; Bayan Ah, 20 
CW.X. 1209 Permi«s.on to withdnnr can be given only to the complainant, whereas 
the nght to compound an oficnee dots not always belong to the complainant — Chellum 
V Ramcsjfflwi, 14 Mad 379 On the withdrawn! of the complaint the Magistrate 
can award compensation to the accused lllimmal v. Baitatvar, 24 PR. 1883), but 
compensation cannot be awarded when a case is compounded — Khushali. 19 P.R, 1888. 

A Magistrate has the option to permit the complainant to withdraw or not; but if 
the olTcncc is compoundable without the leave of the Court, and a petition of compro- 
cuse IS put m, the Magistrate \s bound to give effect to it Whether a petition (c g., a 
petition prajing that the case be struck off the file) is one of withdrawal or compromise 
is to be judged from the fact whether (he accused consented to it or not, liliere it 
appeared that the accused had never consented to the compromise of the case, the 
petition was not a petition of compromise under this section, but one of withdrawal, 
and the hfagislrate's refusal to permit withdrawal, and the subsequent proceeding 
resulting in the tna! and conviction of the accused were not illegal — Bayan All, 20 
CW.N 1209. ISCrLJ. 107. 

A Railway guard abused and assaulted a passenger, whereupon the latter made a 
complaint to the police, who instituted a case against the accused A few days later, 
the accused olTered an apology to the complainant, who thereupon gave a letter to 
the accused in which he wrote "Mr. John (the accused) came to me and offered an 
unconditional apo!og>'. I beg to withdraw the case against him.” This letter was 
produced by the accused in Court. The Magistrate treated the letter as a withdrawal 
and not as a compromise, and as withdrawal could only be made in Court by intimation 
to the Magistrate, he treated the withdrawal as invalid and proceeded with the trial 
and convicted the accused— //<fd that the Magistrate was misled by the word ‘withdraw’ 
used in the letter; that the case was one of compromise and not of withdrawal, because 
a withdrawal could be made only by the prosecuting authority (police) in this case, and 
that the offence having been compounded, the accused must be acquitted — lokn, 45 All 
145 (146, 148), 24 Cr.LJ. 758 

993. Requisites of composition: — In order to amount to a composition, 
the arrangement must be one by which the parties have settled their differences and 
not a mere arrangement to settle the disputes in future as the result of some action 
either by themselves or by third parties Therefore where the parties signed a muekUika 
referring their dispute to arbitrators but no arbitration took place and no award was 
passed, held that the mere signing of the tnucJidtka did not amount to a composition of 
the offence — Ramalinta v. Varadarajulu, 49 MLj. 544, 22 L.W. 390, 26 CrLJ. 1594, 
90 I C. 666, 1925 M W.N 753, A l.R 1925 Mad. 1211. A mere agreement between the 
parties to refer the case to arbitration is not a final settlement of the dispute and does 
rot amount to a composition. IVhere the parties filed a petition of compromise agreeing 
to be bound by the decision of arbitrators named therein and asked for an adjouminent 
for settlement of their disputes, but after the arbitrators made the award, the complainant 
refused to abide by that award, held that there was no composition and the Magistrate 
could proceed with the trial— Srish Cftomfra v- Abant Nath. 42 CXJ. 139 26 CrXI 

1584, 90 I.C. 544, A.IR. 1926 Cal. 266. 

Although a composition also signifies that the person against whom the offence has 
been committed has received some gratification (whether of a pecuniary or 
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otherwise) as an inducement for his desirii^ to abstain from a prosecution (Af«rr«y, 21 
Cal 103), still the passing of such consideration or gratification is not absolutely 
necessary to effect a valid composition— 1896 P.R. 9. And it is not necessary 
that the consideration should be of a monetary character— il/oAomei/ Kani v. Pattani, 
39 Mad. 946. An apology is a sufficient consideration in cases of defamation or abuse 
— John, 45 All. 145 (146). If the matter is settled by respectable persons and a 
compromise entered into, the Court is not concerned to inquire into the nature or value 
of the consideration; and if the complainant considers that his grievance is redressed 
by the fact of respectable persons intervening, even though he may not have received 
any money payment or even a direct apology from the accused, the complainant is at 
full liberty to compound the prosecution— Lf’/jram, 2 S L R, 16, 10 Cr.L.J. 228. 

To constitute a \’alid composition, it must appear that the parties were free from 
influence of any kind, and were fully aware of their respective rights — Munay, 21 Cal 
103. If the consent of a party is obtained by threat and coercion, there is no valid 
composition— //aKinaK<, 31 Bom.LR. 789, 1929 Cr.C. 322 (323), A.I.R. 1929 Bom. 375. 

The offence must be compoundable : — Before allowing a composition, it is the duty 
of the Magistrate to find upon the evidence that a compoundable offence has been 
committed. If the evidence disclosed a mn-compoundable offence, the Magistrate, upon 
a petition of compromise, cannot treat the case as a compoundable one, and allow 
composition and acquit the accused — Ranchkod. 37 Bom. 369; Asmal, 4 BomL.R. 718; 
GKr« pTOsad v. Ajodhyanath. 20 Cr.LJ. 552 (Pat.), It is contrary to public pobey to 
compound a non<ompoundable offence (eg, criminal breach of trust) rmd any agree- 
ment to that effect is wholly void in law— fl/aii&or v. Muklashed, 40 Cal, 113 (118), 
The Magistrate has no jurisdiction to allow composition of a non-compoundable offence, 
on the ground that it would be better for the complainant to compromise and that the 
accused also desires to cotapcooMse, and that it is probable that the case might la the 
end turn out to be a compoundable offence — Hha Singh, 11 P.R 1907, 6 CrL.J, 336. 
The' composition of the offence of trespass cannot have the effect of annulling the object 
of the unlawful assembly and has not the effect in law of compoimdmg the offence of 
being members of the unlawful assembly whose common object was the commission of 
the offence of trespass— A/ath' Venkanna, 46 Mad. 257. An acquittal of an offence 
under sec, 325, I. P. C., constitutes no bar to the subsequent trial of the accused on a 
charge under sec. 147, 1. P. Code. II the circumstances require it, the Magistrate can 
discharge the accused in respect of the accusation under sec. 147, I, P. Code — Jarudi, 
26 CrLJ 686, 86 I.C. 62, 26 P.L.R. 35. A.I.R. 1925 Lah 464 

The question of a case being compoundable or not must be decided with reference 
to the state of the facts existing at the date of the application to compound. It is not 
possible for a Court to see what the ultimate result of the case will be — Rani v. Jattvanti, 
26 Cr.LJ. U28. 89 I.C. 900. A.LR. 1925 Nag. 395 

994. When offence can be compounded: — A case may be compounded 
at any time before the sentence is pronounced; therefore, a petition of compromise, filed 
by the parties when the judgraenl was actually being written should be accepted — 
Aslam. 45 Cal. 816, 22 C.WJ4. 744, 23 C.LJ. 261, 19 Cr.L.J. 752. See also Muhammad 
Alt, 29 Cr.L.J. 1058, 112 I C. 562. 

An offence falling under sub-section (1), ie. an offence for the composition of 
which no permission of the Court is necessary, can be compounded even before a charge 
of the offence is laid in Court by the person injured. An offence is complete when the 
acts constituting it have been comnutted, apart from the question whether a charge or 
complaint has been laid before the Court or not; and there is nothing in this section to 
suggest that a composition of an offence to be \-alid must be effected only after the 
accused Is brought before the Court A composition made to prevent a case coming into 
Court is just as much a lawful composition under this section as one made aUer the 
case has come into Court — KtmaTosami v. Kuppusami, 41 Mad. 685 ( 687) 19 CrLJ 
359; Mrs. Torpey. 49 All. 848, 28 CrXJ. 495 (496). 
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A Mapstrate cannot allow composition after the records of the case have been 
called for by the High Court under sec. 435 mth a \’iew to transfer the case. ^Vhen the 
records of the ca«e were called for by the Ihgh Court, the case was no longer on the 
file of the Mapslrate and his jurisdiction was suspended But the parties may compound 
the offence before the Mapstratc to whom the case may be transferred by the High 
Court— .Afflrwfi. 49 Bom. 533. 27 Bom.LR 350, 26 CrL.J. 996 

995. Proof: — Although the proxnsons of the Contract Art may not apply, the 
proof of the arrangement must be similar to that which the Court requires for the 
proof of any agreement which is in issue— A/Hrray, 21 Cal 103 Before a composition 
can be allowed the Court must be satisfied that the composition is legal and valid in 
law (te. not obtained by threat and coercion by the accused) — Hanmant, 31 Cr.LJ. 
S53, 122 I C 118. 31 Bom L R. 789, AIR 1929 375 The burden of proving that 

the offence has been \-alidly compounded lies upon the accused — Murray, supra ^Vhcre 
an accused person alleges that an offence with which he is charged has been compounded, 
the onus is on him to show that there is a real and valid composition with the person 
against whom the offence is committed— Dj/aba, 52 Born. 512, 29 Bom.LR. 718, 28 
CrLJ 581, 102 IC 519. AIR. 1927 Bom 410. 

Proof oj to faetum of eorr:t>osition ■ — In case of an offence falling under sub-sec (1), 
le an offence compoundable without the permission of Court, if one party alleges 
that the case has been compromised (outs-de the Court), and the other resiles from the 
compromise and denies the same, it is competent to the Court, before which the case is 
pending, to inquire and take cxudcncc concerning the factum of the alleged compromise, 
and to decide whether a compromise has in fact been arrived at or not; and if it finds 
that there has been a xahd composition, it should pa^ an order of acquittal— Afaftomed 
V Pellani, 39 Mad. 916: fCumarasami v Kuppusomi 41 Mad. 685 (686). It is the 
obnous duty of the Magistrate to satisfy himself whether the case was compounded or 
not; and if the Magistrate finds on inquiry that the case has not been compounded he 
must proceed with the trial — Abdii! Jabot, 25 SLR..341, 33 CrXJ. 109, 135 I.C 271, 
A.IR. 1932 Sind 7, Ind Rul 1932 Smd 31. 1932 CrC 39 It is not possible for any 
Court to lay down any hard and fast rule as to what the nature and the quantum of the 
inquiry should be. The inquiry should be such as would enable a Court to decide upon 
the allegation of the compromise — Mahades. AIR. 1934 All 1025 (1026), 36 Cr.LJ. 
328. 153 I.C 407. 1934 A L J. lOGl, 1934 Cr C 1335. But in cases of offences covered 
by sub-section (2) which can be compounded only with the pennission of the Court, 
any compromise amved at by the parties outside the Court is of no legal effect and 
cannot be recognized by any Court dealing with the offence Consequently, the Court 
is not bound (not competent) to order any inquiry into the factum of a compnamfse 
alleged by one of the parties and denied by the other — Nauraung v. Ktdar Nath, 9 Lali. 
400, 29 CrL.J. 583 (587). See Note 99a 

996. Magistrate when bound to allow composition: — If the offence 
falls under sub-sec. (1), it is compoundable irrespective of the permission of the Court, 
and so if a petition of compromise is put in, the Court is bound to allow compoation 
and cannot refuse to do so — Ram Copal, 1886 A.\VN. 167. In a case of sudi offence, 
if the composition is proved, the Magistrate must give effect to it and cannot proceed 
with the trial — Mulo, 6 S L R. 284, 14 Cr.LJ. 292, As soon as the parties have arrived 
at a compromise of an offence falling under sub-sec. (1), the Magistrate has nothing 
more to do except to record a judgment of acquitta!— Afaurewng v. Ktdar, 9 Lah. 400, 
29 CrLJ. 585 ( 587). He is not at liberty to call upon the parties to adduce further 
ei-idence that the case has been compounded— CtfnaJtrirlinff, 16 Bom.LR. 939, 16 CrLJ. 
88. 26 I C. 1000: or to fwe a date for verification of the compromise — Jhangtoo, A.I R. 
1930 All. 409, 52 All 254. 1930 A.L.J. 281. 1930 Cr.C. 525, 127 IC. 420. 31 CrLJ. 
1215 It is his duty to accept the comproimse and to dismiss the case and acquit the 
accused. He is wrong in ordering the petition to be put up on the record — A'ujum v. 
Bechu, 3 CWN. 322: Mahomed Ismatl v. Fotwddi. 3 CWXf. 548. ^'here the 
complainant and the accused are willing to comproimse, a composition cannot be refused 
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on the ground that the master in whose quarrel the servant (complainant) was injured 
refuses to give his permission — Lala, 17 O.C. 92, 15 Cr.L.J. 567. 

If a charge is framed in respect of a compoundable offence, and the proper person 
files a petition of compromise, the Magistrate <^nnot alter the charge into one of a 
non-compoundable offence, to prevent compoation. He must give effect to the petition 
and acquit the accused— Has/a, 1914 P.R. 29, 16 CrL.J. 81 (F.B.). If the offence in 
respect of which the complaint vas made be an offence compoundable without the leave 
of the Court, and a petition of compromise is made, the Magistrate is bound to give 
effect to the petition and acquit the accused, even though by mistake he had mentioned 
a non-compoundable offence in the summons served upon the accused — Kadtr Akram, 
2 P.LT. 602, 62 I.C. 189, 22 CrL.J. 493. Where a person is prosecuted for offences 
under secs. 323 (compoundable) and 353 (non-compoundable), I. P. Code, and the 
complainant applies to have the case under sec. 323 struck off, the Magistrate should 
allow the composition and proceed only in respect of the other offence — Cotxie, 1884 
AW.N. 256. 

If the offence is compoundable, it may be compromised, even though the case has 
been sent up by the Police — Nfftcab Jan, 10 Cat 551. See also John, 45 All. 145. 

997. Who can compound: — An offence can be compounded only by the 
person specified in this section, although the complaint might have been made by some 
other person. It is not competent for the coroplainanl in every case to compound an 
offence. Thus, where A made a complaint for cheating her husband B, it is the person 
cheated (ie., B) who can compound the offence, and not A, although the complaint was 
filed by A. The composition by A will not have the effect of acquitting the accused—* 
Da}iba. 51 Bom. 512, 29 Bom.LR. 718, 28 Cr.LJ. 581 (582), 102 I.C. 549, AIR. 1927 
Bom. 410. But in a Smd case, where the wife was the person cheated (under sec. 420, 
1, P, C.), the husband was permitted to compound the case on bdvaiS of Ws wsSe— 
Mahomed Rafiq> 25 SL.R 9. 1931 Cr.Q 734 ( 735). In John, 45 All. 145, the case 
was started by the poUee, but the composition was made by the injured person. The 
offence of hurt can be compounded only by the person to whom the hurt is caused— Lola, 
15 ALJ. 467, 18 CrLJ. 729, 40 I.C. 729. The widow or other relations of such person 
(that person dying m consequence of the hurt) cannot compound — Gangamma, 2 Weir 
418; Rahmat, 37 AU 419, 16 Cr.L.J 589, 13 A.LJ. 630, 30 I.C. 138; Ramson Bachal, 
7 S L.R. 200, 15 Cr L J. 553 IVhere hurt xras caused to three persons, and one of them 
died subsequently, the remaining two cannot compromise the offence as regards the 
deceased— Suimn Smgk. 31 All. 606, 10 Cr.L.J. 473, 6 A.LJ. 882, 4 I.C. 24, In other 
words, where there are several complaints, one complainant can compound the offence 
committed against himself but not the offence committed against others — Shib Chandra 
V. Ra66am, 27 C.W.N, 168, 24 CrLJ. 578. 37 CLJ. 254. 73 I.C 322. The offence of 
wrongful confinement can only be compounded by the person confined. Where, there- 
fore, more than one person was confined and the charge was framed in respect of the 
confinement of both, there was no jurisdiction in the Court to acquit the accused when 
only one of them compounded the offence — Khilamansingh, A.I.R. 1937 Nag. 72, I.L R. 
1937 Nag. 285, 38 Cr.L.J 334, 166 I.C. 926. 9 RN. 154. 

The offence of defamation can be compounded only by the person defamed, and not 
by another pierson aggrieved by the defamation. Thus, where a charge of defamation for 
imputing unchasiUty to a woman is instituted on the complaint of the husband, the 
husband cannot compound the offence — Cholala v Natfiagsi, 25 Bom. 151, 2 BomL.R. 
665. In such a case the wife is the only person who can compound the offence; and she 
can do so without the consent or even against the will of her husband. But if the 
defamatory matter was published with the intention of injuring the reputation of both 
husband and wife, and the husband instituted the complaint, then no one except the 
husband could compound — Chellum v. Ramastcami, 14 Mad. 379, 1 M L.J. 242, 2 Weir 
230. An offence under sec. 498, 1. P. C., can be compounded only by the husband of the 
woman Though a complaint of that offence may be made by any person having the care 
of the woman during her husband’s absence (sec 199), still such person cannot compound 
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fhe offence, and an acquittal based upon such composition js illegal — Makabat, 4 Lah L J 
488; Harnam v. Sain Das, 24 Cr.LJ 120, 71 IC. 248 (Lah ); Mu Alam, 5 Lah.LJ. 
183, 23 CfLJ. 690, AIR 1922 Lah 177 A charge of criminal trespass can be 
compounded by the person who is m actual possession of the property trespassed upon; 
and he (and not the juridical possessor, c.g.. the trustee) u the person who can bring 
the complaint in respect of the offence. “Otherwise, we might have the juridical 
possessor (eg., a trustee) prosecuting for cnminal trespass, and the actual possessor 
compounding the offence, a result tvhich could net'cr fiav'e been contemplated by the 
Legislature”— Toit Cyi. 8 LBR 425. 17 CrLJ. 378 (379) 

A minor cannot compound an offence— Sftih Singb, 1891 P.R 17j but under sub 
section (4) it can be compounded by his guardian with the perirussion of the Court. 

998. Permission of Court: — In respect of the offence mentioned in sub- 
section (1), no permission of the Court h necessary lor compromise, and no petition is 
therefore required to be presented to the Court for its permission — Makomeif Kant v 
Pallant, 39 Mad. 946; Pam Copal, 1886 AWN. 167. But in respect of the offences 
mentioned in sub-secUon (2) the permission of the Court is essential before the case 
can be v’alidly compounded. The operation of the composition is necessarily suspended 
until the Court sanctions it — A'u»iflrajiea»ii v. Kuppusicatm, 41 Mad. 685 (687), AIR 
1919 Mad. 879, 44 IC. 583, 19 Cr.L.J. 339. 34 M.L.J. 217. In other words, no effect 
can be given to a comprormse as a plea in bar of conviction in cases covered by clause (2) 
unless the Court has gi\*en its sanction. Without the sanction of the Court, the so-called 
compromise arri%’ed at between the parties out of Court Is of no legal effect and cannot 
be taken cognizance of by any Court dealing with the offence — Naurang v. Ktdar Nath, 
9 Lah. 400, 29 Cr.LJ. 585 ( 587). Composition under sec. 345 (1), Cr. F. C, is an 
act of the parties which requires no permission. Nor is there any language to restrict 
its completion to any particular time. Under sec. 345 (2). Cr P. C., there must be a 
prosecution pending and the permission of the Court must be given. Any act of the 
parties done before the prosecution has begun and without reference to any Court 
cannot be a composition under this sub-section, and whatever may be the civil rights 
to which it may give rise can have no effect on the trial. The Court may refuse to 
inquire into the factum of composition alleged by one and denied by the other party 
in such a case under sec. 345 ( 2), Cr. P C.—Ponnuswamy Ayyar, A.I R. 1937 Mad 825, 
1937 M.W.N. 864, 46 M.L.W. 289, (1937) 2 M.L J. 383 Any arrangement entered into 
between the complainant and the accused before the case came into Court at all Js 
ineffective when the offence is compoundable .with the permission of the Cxiurt under 
sec. 345 (2), Cr. P. C — Harsivarup Chaubey v. Emp , AIR 1938 Nag 37, 20 NLJ. 
244, 172 I.C. 89, 39 Cr.LJ. 59. Such permission can be granted only by the Court, 
and not by a police officer, because the granting of pcmussion to withdraw is a judicial 
act— Anonymous, Ratanlal 91 The duty of granting the permission is cast upon the 
Magistrate trying the case, and that duty cannot be assigned either to the District 
Magistrate or to the police — Partap Singh, 31 P.L R 121, 1930 Cr C 304, AIR. 1930 
Lah 272, 127 I.C, 712. 32 Cr.L J. 20, 15 A I CrR. 216 See also Subba Rao v Ahmad 
Beari, 1932 MW.N. 1088? Dkera Singh. Ind Rul 1932 Lah. 649; S«ffan. 35 Cr.L.J. 
1372, 151 I.C. 532, 35 P.L R. 329, A 1 R. 1935 Lah 226. 

In case of offences falling under sub-section (2), it is the duty of the Magistrate 
to decide whether he will or will not allmv a compromise and the responsibility rests 
entirely with him. If the compromise is made at an early stage, and the offence is not 
so serious that punishment is absolutely necessary, the Magistrate should e.xercise his 
discretion in allowing the composition. WTiere the Magistrate refused to allow com- 
position without sufficient reason, the High (Tourt in revision allowed it — Scica Singft, 
1922 P.W.R. 7. A.I.R. 1922 Lah. 138, 23 CrLJ 85. 65 IC. 437 Before allowing 
composition of an offence, the Magistrate should take into consideration all the cir- 
cumstances of the case and should bear in mind that such offence is punishable not only 
. for the satisfaction of the injured person but also to protect society by deterring others 
from committing similar offences. The degree of prevalence of such offence at any 
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particuhr place or time may fitly be considered in determining whether composition 
sliould or should not be allowed— K oboo Meah, 1 L.B R. 349. The Magistrate may 
refuse to allow composition, if it is amved at a late stage, and some of the offences 
are non-compoundable— HanwiaB/, 31 BomLR. 789, 1929 Cr.C. 322 (323), A.I.R. 1929 
Bom. 375. In cases falling under sub-section (2), if the parties are nearly related 
to one another and are willing to patch up their quarrels, the Magistrate should 
not refuse to allow composition — AminuUa, 26 C.W.N. 536, 72 I.C. 344, 35 Ci.J. 353, 
A.I.R. 1922 Cal. 191, 24 Cr.L.J. 355. Where parties are nearly related to one another and 
succeed in patching up their quarrels, the Magistrate should do what he can to restore 
peace and good will and should grant permission to compound in such a case — Bkaiyalal, 
30 Cr.L.J. 960, 118 I.C. 681, A,IR 1K9 Nag. 278, Ind. RuL 1929 Nag. 281, following 
AminuUa, supra. In such a case the High Court allowed compromise under sub-cl. (5A) 
of this section— AH. 35 Cr.LJ. 579, 147 I C. 1081, 6 R.L. 482, 35 PX.R 257, 
A,I.R 1934 Lah. 317, 1934 Cr.C. 519. Where the accused was charged with two offences, 
of which one was compoundable with the permission of the Court, and the other a 
non-compoundable offence, and the Magistrate after examining the complainant issued 
summons m respect of the compoundable offence only, it was not illegal for him to grant 
permission for compounding the case — Muhammad Ismail v. Samad, 20 C.W.N. 946 
(947). 

The accused was put on his trial on a charge of criminal misappropnation as 
Secretary of a Co-operative Society. With the permission of the Board-of Directors of 
the Co-operative Society a petition was filed before the Magistrate saying that the 
matter had been satisfactorily settled out of Court to the benefit of parties and praying 
for leave to compromise the case. Held that the fact that the accused was a clerk 
m the touzi department of the Collectorate had no bearing upon the question whether 
the prosecution should proceed or not and that the Magistrate did not soundly exercise 
his discretion in refusing the leave which was granted by the High Court— ^»»gA«K'sr 
V. Ali Hasan, 31 Cr.L.J. 607, 124 I.C. 95, A.I.R. 1929 Pat. 512, 11 PL.T. 492. 

Under sec. 345 (2), Cr. P. C, an offence may only be compounded with the 
pertmssion of the Court before which any prosecution for such offence is pending, that 
is to say, the Court which is in possession of the case. No reference is permittetf by 
any Subordinate Magistrate to a superior Court on the question whether an offence 
should be compounded or not; it is the Court itself which has to determine the 
questions o fottiori the Court is not pennitlcd to refer the question to any outside 
agency. The opinion of the police in a matter which the Magistrate is by law bound 
to dispose of in his judicial capacity is entirely irrelevant. tWiere the Magistrate seeks 
the opinion of the police officers, his action is particularly reprehensible in that it is 
bound to give rise to the impression that Magistrates are influenced in their decisions 
by the opinion of the police who investigate the cases which are brought before them 
—Pralapsinsh v. Emp.. A.I.U. 1937 Nag. 114, 169 I C. 33. I.L.R. 1937 Nag. 183, 38 
Cr.L.J. 689; Harprasad, 39 Cr.LJ. 120, 172 IC. 352, AI.R. 1938 Nag. 39. 10 R.N. 196. 
WTiere, however, after receiving the reply of the police the Magistrate hears arguments 
on both sides, exercises his own judgment and has not been subservient to the opinion 
of the police, his action in calling upon the opinion of the police is not illegal— 
Harstcamp Chaubey v. Emp, A.I.R. 1938 Nag. 37, 20 N.LJ. 244, 172 I.C. 89, 39 
Cr.LJ. 59. The Magistrate has, however, no right to send the record of the proceedings, 
which are of a judidal character, before him to the Supenntendent of Police for taking 
his opinion. The proper course for him is to ask the Prosecuting Inspector to take 
his instructions from the District Magistrate, or may be from the Superintendent of 
Police, as to the altitude of the Crown towards the proposed compionuse— RftonVAljan 
SmgA V. Emp. 40 CrI..J. 460 (461), 180 I.C. 627, A.I.R, 1939 Pat 141, 19 P.LT. 840. 

Under sub-section (5), when an appeal is pending in respect of the offence, it is 
the Appellate Court alone which can allow the composition; and the permission of the 
Appellate Court is neccssarj* even in respect of offences which are ordinarily compound- 
able without the sanction of the Court 
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A Compromise petition filed after Ijie hearing of the appeal is not one Tvhich comes 
srilhin the pro\nsions of sub-sec. (5) — J. M. Chatterji, 34 Cr.L J 926, 145 I C. 126, 
A1.R. 1933 AIL 434, 1933 Cr.C. 740, 1933 A.LJ 1493. 

^Tiere it is found that the accused were acquitted by the trial Court of one of the 
two offences charged against then, the Appellate Onirt ought not to refuse to allow 
comporiUon in respect of the other offence, if it is compoundable, even though the 
oaurrence bore more Or less serious a<5pect — Titan v. Cftiitlan, 55 CaL 1190, 30 Cr.L.J. 
484 (485). 

Pcmbsion by High Court in rethion : — The High Court as a Court of Revision can 
exercise all the powers of an Appellate Court and can grant permission to compound an 
offence— R uct Ptyan. 32 All. 353? Shibco. 45 AIL 17? Nidkan. 1904 P,LR 252; LaUa, 
17 O C. 92, 15 Cr.LJ. 567. Jn the folloffing cases it n:as laid down that an offence could 
not be allowed to be compounded when the case came before the High Court in Revision, 
when the High Court was sitting neither as a Court of Original Junsdiction nor as a 
Court of Appeal — Ram Chandra, 37 Alt 127; Naqi. 11 AL.J. 13? Rambaran, 42 All. 
474; Hartiam. 1918 P.R. 35, 20 Cr.LJ. 87; Aihoy Rameshtcar, 43 Cal. 1143, 20 CWN. 
1071; Audhi, 3 P.LT. 458, 23 Cr.LJ. SO; Adhar v. Subodli. 18 C.W.N. 1212; Sankar 
Rangayya v. Sontar Ramayya, 39 Mad. 6(M This latter view has now been rendered 
obsolete by the new sub-section (5A) of this section which expressly gives the High 
Court the power to allow composition in revision. The High Court may in revision 
grant permission to compound an offence and acquit the accused, where such permission 
has been wrongfully withheld by the Appellate Court — Ttlan v, Chitan, 55 Cal. 1190, 
30 CriJ. 484 (485). 115 I.C. 528. A I.R. 1929 Cal. 96. Ind. Rul. 1929 Cal 384. 
See also R«m<rr«n, 1933 M.W.N. 245. Sub<lause (5A) of this section does not 
mean that the Court of Revision should accept a compromise in e\’ery case where 
there has been not only a conriction by the first Court but that conviction has 
been upheld by the Court of Appeal — Jama Shetkkan, 36 Cr.L.J. 210, 152 I.C. 412, 
28 S.LR. 109. A.I.R. 1934 Sind 122, 1934 Cr.C 963. 

Composition on Retrial ))'hen the accused was charged with and convicted of an 
offence compoundable without the leave of Court, but on appeal the conviction was set 
aside and a retrial ordered, and the complainant then offered to compound the case, it 
was held that it was open to the parties to Compound the case in the same manner in 
which it could be compoimded before comnetion by the Magislrnie, and that no permis- 
sion of the Court was necessary for the composition — Umrai v. Makbulan, 3 A LJ. 523, 

4 Cr.LJ. 35 

Recording reason : — ^Vhe^ allowing composition under sub-section (2), the Magis- 
trate should briefly record his reason for granting sanction, so that, if an appeal is 
preferred, the Appellate Court may be in a position to judge whether the discretion has 
been properly exercised — Karroo hfeah, J LB R. 349 

999. Compromise cainnot be withdrawn; — ^\'hen the parties have filed a 
petition of compromise, they cannot afterwards be allowed to withdraw the petition 
and to insist upon the case being tried — hfahomed Kani v. Pattanl, 39 Mad 946, 31 
I.C. 819. 2 M.L.W. 1200, 18 MLT. 602, 16 Cr.LJ. 803. A.1R. 1916 Mad. 854; 
Kumatasanu v. Kuppusamr, 41 Mad, 685 (686), 44 I.C. 583, 34 MLJ 217, 7 MLW. 
274, 23 ML.T. 240, 19 CrLj. 659, 1918 M.WJ4. 493; Kusum v. Bechu, 3 CWX 322; 
Hem Chandra v. GiVinifro, 33 CLJ. 226; Jhangtoo, A.I.R, 1930 All. 409, 52 All 
254, 1930 A.L.J. 281. 1930 Cr.C. 525, 127 I.C 420, 31 Cr.LJ. 1215, Ind. Rul. 
1930 AIL 8Sfj Ram Rtchpal v. Mala Dm. 25 Cr.LJ. 810, 81 I.C. 346, A.IR. 
1925 Lah. 159. Once a composition has been effected, it must result in imme- 
diate acquittal of the accused; it cannot be withdrawn and the Magistrate cannot 
proceed with the Itlal—Madan, 32 P.LR, 2Si, 32 Cr.LJ. 1(04, 133 I.C. 448 
A.I.R. 1931 Lah. 784. 1931 CrC. 642. ALR. 1931 Lah. 402 A composition 
arris'ed at between the parties is complete as soon as it is made, and the accused 
is entitled to be acquitted, even though one of the parties later on resiles from 
the compromise— f/cm Chandra v. Cirindra, 33 CLJ. 226, 22 CrXJ. 301, 60 I.C 
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797,'A.I.R. 1921 Cal. 403. The Magistrate is in duty bound to order an acquittal 
on the filing of the compromise petition signed by both parties in Court for an 
offence for Vihich no leave of the Court is lequired, and the complainant cannot, 
by a subsequent withdrawal of the petition before any order is passed on it, insist 
upon the case being proceeded vnth—Dhaiickkan Singh v. Etnp., 40 Cr.L J. 460 (461), 
180 I.C. 627, A.I.R. 1939 Pat 141, 19 P.L.T. 840. If it is proved that the parties 
signed the document and understood its contents, it is incompetent for any party to it 
to withdraw from it. Since the compromise has the immediate effect of acquittal so 
as to depnve the Magistrate of his jurisdiction to try the case, the subsequent withdrawal 
from it by any party can neither affect the acquittal nor revive the jurisdiction of the 
Magistrate to proceed with the case — Rambai v. Chandra Kumari Devi, 41 Cr.L.J. 287 
(288), 186 I.C 370, 1940 Ni.J 25. A.I.R. 1940 Nag. 181. 

Where the petition of compromise was filed at a stage when the case was being 
tried as one which was compoundable with the permission of the Court and no orders 
were passed at the time, held that the complainant could withdraw her petition for com- 
promise, even when the case was found to be a compoundable one and that the accused 
was not entitled to an acquittal on the basis of the said petition-tRani v. Jaiwanti, 26 
Cr.L.J. 1428, 89 I C 900, A I.R. 1925 Nag. 395. Where the complainant alleged that 
the terms of the compromise had not been carried out and claimed that the case should 
be revived, held that the accused could not be prosecuted any further for the offences 
which had already been compounded— S/i«>A Bashuddi v. Sheikh Khairat AU, 17 
C.W.N. 948. 

999A. Sub-sec. (SA):— It is clear from the language of sec 439, Cr. P. C., 
read with sec 345 (5A) of the Code that the High C^ourt can in certain circumstances 
allow a compromise to be recorded In the exercise of its revisional junsdiction in the 
case of any proceeding the record of %vhich has been called for by itself or which has 
been reported for orders or whtdi oihenvlse comes to its knowledge. The language of 
sec. 439 is very wide and it does not limit the junsdiction of the High Court to interfere 
in revision merely in cases in which the High Court has called for the record of a case 
on the ground of some alleged illegality or impropriety In the order made by an 
inferior Criminal Court. The High Court is competent to record the compromise having 
•regard to the provisions of sec. 345 (5A), Cr. P. C., even although there is no im* 
propriety in the order of either of the Courts below and although neither the trial 
Court nor the Court of the Sessions Judge while they were still in seisin of the case 
rejected any propwsal to the effect that the case should be compromised as one of the 
objects of the Legislature in enacting sub-sec (5A) ot sec. 345, Cr. P. C., was in suitable 
circumstances to allow the parties in such cases to compromise their disputes ei'en 
after the cases in which they were concerned had been heard and determined by the 
Courts competent to try them. But where the proceedings before the Courts below 
disclose no irregulanty or imprc^riety the exceptional power which has been conferred 
upon the High Court by sub-sec. (5A) of sec. 345, Cr. P. C., should not ordinarily be 
used in a case in which the record indicates that the parties made some attempt to 
compromise their differences while the matter was still before the trial Court and 
before that Court passed final orders in the case—Baburali Sardar v. Kata Chand 
Bepari, A.I R 1939 Cal 728. ILJ? (1939) 1 Cal. 567,. 41 Cr.L.J. 125. 185 I.C. 177. 

Ordinanly the party who sedcs to invoke the jurisdiction of the High Court under 
sub-sec. (5A) of sec. 345, Cr. P. C, roust be the person aggrieved by the offence which 
has been committed and not an accused person or a person who has been convicted 
m respect of that offence. In any event it would not be competent for the High Court 
to allow a compromise to be recorded under sub-sec. (5A) of sec, 345, Cr. p. C., unless 
the aggneved persons were actually before the High Court and had expressly recorded 
their consent to such a compromise being recorded — Bahaali Sardar v. Kala Chand 
Bepari, supra. 

1000. Sub-section (6) : — AcquUtalt—When the petition of composition is put 
in, the Magistrate’s sole Temaining duty is to record a formal order of acquittal and 
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to set the accused person at liberty— //ajfo. 29 P.R. 1914, 16 Cr.L J. 81 (82) (F.B.). 
The Macistratc is bound to acquit the accused} he acts illegally if he proceeds with the 
trial and conNnets the accused— Hasto, supra: Kora Raman v Kandan, 2 Weir 418: 
fohn, 45 Ail 145 (148). Any sentence that he may pass subsequently is ilfegal, for 
the composition of an offence has the effect of an acquittal— Corrre, 1884 A.W.N. 256, 

If an offence which is non-eompaundabte (e^, house.brcaking in order to commit 
theft) IS compromi^d, and the complainant withdraws the complaint, whereupon the 
Magistrate discharges the accused, the order of discharge docs not amount to an acquittal, 
and does not prc%*cnt the rcM\-al of the prosecution — Dciama, 1 Bom. 64 (66). 

The High Court in resision can set aside an order of acquittal passed on a petition 
cf compromise, if there has been any material irregularity — Ramzan, 7 S.L R. 2(X), 
If Cr.LJ 553. 

Compensation can be awarded under sec, 250 only when the Magistrate himself 
acquits the accused after trial But a composition of an o/Tence has in itself the effect 
of acquittal and no trial is held, and therefore no compensation can be awarded where 
the offence is compounded under this seiriion — Khushali, 1888 P R. 39.' Sangot>t>a< 
Ratanlal 957 Proceedings under section 250 are inapplicable to a ease where the 
accused person himself has. by an agreement with the prosecutor, arrived at a settlement 
and been a party to the compounding of the offence — Harkishandas, 10 BomLR. 1056, 
9CrXJ 186 

A composition has the effect of an acquittal and not a discharge, and is therefore 
a complete bar to the prosecution of the accused for the same offence — Muto, 6 S LR. 
284. 14 CrLJ 292! Uarnam 1910 PLR. 22. 11 CrLJ. 3G6. The Magistrate cannot 
after composition institute proceedings against the accused under sec. 437 (now see. 436) 
—Unkar, 1884 A \V N 13 A composition has the effect of barring rot only a prose- 
cution for the same offence, but also (or a cognate offence based on the same fact>— 
Asmal, Ratanlal 519, or for an offence involved in the hrmer offence which has been 
compounded — Shathft ffasiruddt v Shaikh Khaital AH, 17 CWN. 918 But the com- 
pounding ol an original charge is not a conclusive answer to a charge made against the 
complainant under sec. 211, I P. Code— Afar AU. 11 Cal 79. 

TiTiere there are several accused persons, the composition of an offence with one of 
them has not the effect of acquittal of all Ihe accused persons but only of the particular 
accused with whom the composition took place — Muthia Naek, 41 Mad. 323s Alibhai, 
45 Bom. 316s Anantia, 5 Lah 239, 81 I C. 117, A I.R. 1924 Lah. S95, 25 Cr L J. 629s diom 
Ktshen. 1 Lah 169; Chandan, 19 A L J. 374, 61 I C. 209s Mokna, 7 Lah 344, 94 I C. 144, 
A I R. 1926 Lah 424, 2 Lah Cas 329, 27 PLR. 493. 27 Cr.L.J. 576; Thiruntalai v. Elu- 
malai, 1933 M W.N 222 This is now made clear by the words "with whom the offence 
has been compounded" newly added in sub-sec (6). Jn Calcutta and Patna cases, It 
was held that if a compoundable offence was committed by a number of persons, and 
the complainant compounded the offence with only one of them, the effect of such com- 
promise was to compound the complaint not only in respect of the persons with whom 
it was actually compounded, but also in respect of the other persons; and the compoa- 
lion operated as an acquittal of all the accused — Ckander Kumar, 7 C.W.N. 176: Shyam 
Bekari v. Sagar, 20 CrL.J. 824, 52 I C. 824, 1 P.L.T. 32? Amar Alt, 2 P.L.T. 584; Suraj 
Kumar, A PL.T. 107. This vlevr is no longer correct. 

Where an accused is charged with (tea offences, and one offence is compounded, the 
charge for the other offence does not iPsa facto lapse, and the accused is not necessarily 
acquitted in respect of that other offence especially If that other offence refers to a 
distinct and independent transaction— A'wfMW Stngh, 1930 AL.J. 85, 30 Cr.LJ, 1149. 
See also Jarnali, 26 Cr.L.J. 686, 86 I C. 62, 26 PiR. 35, A.IR. 1925 Lah. 464, 

The composition effected under this section would be a complete bar to a dviJ suit 
for damages— .l/ido. 6 SL.R. 28f, 14 CrLJ. 292; Sayamma v. Punamehand. AI.R. 
1933 Bom. 413, 35 Bom.L,R. 850, 57 Bom. 678, foRowing Basiruddin v. Kkairat AU. 
14 Cr.LJ. 458, 20 I.C. 618; or to a forfeiture of the bond for keeping the peace ' * 
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absence of independent evidence that a breach of the peace was committed as a result 
of commission of the offence which sras compounded— Cfianda Singft v. Emp., 41 
CrLJ. 359, 186 LC. 642, A.IR. 1940 Lah. 42. 

346. (1) If, in the course of an inquiry or a trial before 

Procedure of Provincial ^ Magistrate in any district outside the 
Magistrate in cases which presidency-towns, the evidence appears to 
e cannot ispose of. Warrant a presumption that the case 

is one which should be tried or committee! for trial by some other 
Magistrate in such district, he shall'stay proceedings and submit 
the case, with a brief report explaining its nature, to any Magis- 
trate to whom he is subordinate or to such other Magistrate, 
having jurisdiction, as the District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit the 
accused for trial. 

1001. When Magistrate should proceed under this section: — (D The 
application of this section would be necessary If in the course of proceedings before a 
Magistrate, it should transpire that the offence committed is apparently one which the 
particular Magistrate is not competent to try, or one in which it appears that he is in 
some way personally interested (sec. 556) or which he is declared to be otherwise 
incompetent to deal with (secs 482, 487)—Pttnsep. 

(2) Proof of previous conviction against a person accused before a Magistrate nill 
justify his taking action under this section — Chandra Dalial, 1894 A.W.N. 200. 

(3) 'When a Magistrate finds that be has no furudiction to try a case, he should 
not discharge the accused, but should proceed under this section— Munisomi, 2 'Weir 323. 
If the offence is within his jurisdiction, he should proceed m the ordinary way, and if it 
18 a Sessions ease, commit it to the Sesaons; he need not submit the case under this 
section to a superior Magistrate — Amir Khan, 7 C.WJ>f. 457. 

(4) \Vhen the evidence discloses circumstances of aggravation, which make the 
offence one cognizable by a superior tribunal, it becomes the duty of the trying Magis- 
trate to use the proper procedure for sending the case to the higher Court — Cundya, 

13 Bom 502. No tribunal can properly clutch iurisdiction by intentionally ignoring the 
facts which make the offence really cognizable by a higher tribunal — Anonymous, 2 Weir 
21 and 2 Weir 421; Ayyan, 24 Mad. 675 Thus, where a theft is accompanied with 
violence, it becomes a case of robbery, which is beyond the jurisdiction of a second'^Iass 
Magistrate, and such Magistrate cannot ignore the fact of violence and try the case as 
one of theft only — Anonymous, 2 War 420 (421). ' 

Framing of charge neither necessary nor iJlegal : — It is not illegal for a Magistrate 
of the 2nd or 3rd class to frame a cWge, even though at the time of framing the 
charge he intended to submit the case to a superior Magistrate or to the District 
Magistrate — Nga Po. 1905 UB.R. (Cr. P. C.) 33. 2 Cr.LJ. 464 On the other hand, 
if the inferior Magistrate sends the case to the s-ipcnor Magistrate, without framing a 
charge, the superior Magistrate cannot send back the case to the inferior Magistrate, 
with a direction to prepare a charge tinder a particular section — Faktra, Ratanlal 499. 

1002. Sub-section (2) — Power of the superior Magistrate:— The 
superior hfagistrale to whom the case is submitted may either try the case himself or 
refer it to any subordinate Ma^strate, or commit the accused for trial. But he has 
no power to send the case back to the subordinate Magistrate who submitted the case 
for an order of committal, because the Sub-Magistrate’s jurisdiction had ceased when 
he submitted the case to the superior Magistrate, and he cannot, therefore, rcassume 
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jurisdiction and commit the accused — Hampama, 45 Mad. 846, 23 Cr.L.J 710. But 
the correctness of this decision has been doubted by a recent Full Bench which have 
decided that sub-scction (2) is sufficiently wide to embrace a reference back to the 
Magistrate who originally submitted the case-^-Pofur Rcddt v. Mimnuzamx, 54 Mad. 
16. 59 MXJ. 308. 31 Cr.L.J. 1010 (1012), 1930 493, 32 M.L.W. 381, 126 I.C. 

495, 1930 CrC 961 (F.B ). But the superior Magistrate cannot send the case back 
to the Magistrate who submitted the case to him, with a direction to try the case 
himself, although the latter had no power to try the case — Bdhmon, 27 Cr.L.J. 545, 
43 C.LJ. 214, 93 I C 1041. If the superior Magistrate tries the case himself, he must 
try it de noiet he cannot comHct the accused on the evidence recorded by the Magistrate 
who submitted the cases he must hear the evidence afresh Failure to do so vitiates 
the whole trial; and the fact that the accused did not want the witnesses to be recalled 
and consented to rely upon the eiidence recorded by the submitting Magistrate does 
, not cure the illegality. The special provirions of sec. 350 do not apply where a case 
is submitted under this section by a subordinate hlagistrate to a superior Magistrate 
—^^fukammad, 19(K P.L.R. 91, 2 CrLJ. 369; Ambtca, 19 Cr.LJ. 625 (Fat.); Ittayal 
Husttht. 19CS P.L.R. lOGj Paravada China Venku NaidUr 17 L.W. 247, 24 Cr.LJ. 413, 
72 I C 525. A.I.R. 1932 Mad. 327; Sher Khan. 34 Cr.L.J. 749, 144 I.C. 231, A I.R. 1933 
Smd 191, 1933 Cr.C 572, 27 S.L.R. 266. Ind Rut. 1933 Sind 173; Budhu. 47 C.LJ. 
122, 29 CriJ. 464. 55 Cat. 65; Saslhi Gapd Samni v. Harldas Bagdi, 39 Cr.L J. 606, 
175 I.C. 537, A.I R. 1938 Cal. 415, 42 CW.N. 503. 10 R.C. 799. Altogether apart 
from that the ordinary rule is that the Magistrate, nho tries the case, is to record 
the evidence and, unless an e-sception is definiiefy provided for by some statute, that 
ordinary provision should prevail— .5 oj/A/ Cafial Samni v. flaridoa Bagdi, supra. See 
sub-sec (2) of sec 350 and Note 1017. 

But if the superior Magistrate, to whom the case is submitted, commtls the case to 
the Sessions, instead of trying it, he need not take the evidence afresh, but can commit 
the case upon the evidence recorded by the inferior Magistrate — Komani v. Fakir, 12 
C.W.N. 136, 6 CriJ. 429; Sesha, RaUnbl 472; Ram Protad. 12 NUR. 146, 18 
CrX.J. S7. 

347. (1) If In any inquiry before a Magistrate, or in any 
Procedure when, after trial before a Magistrate before signing 
commencement of In- judgment, it appears to him at any stage of 
S? finds the proceedings that the case is one which 

committed. ought to be tried by the Court of Session or 

High Court, and if he is empowered to commit for trial, he shall 
* commit the accused under the provisions hereinbefore 
contained. 

(2) If such Magistrate is not empowered to commit for 
trial, he shall proceed under section 346. 

1003. Change: — ^The words "stop further proceedings and” have been omitted 
fay sec. 91 of the Cr. P. C. Amendment Act, XVIII of 1923 "This amendment is 
designed to bring sec. 347 into line srilh section 208” — Sfotcmenr oj Objects and 
Reasons (1914). 

Under the old law, there was a conflict of opinion as to the meaning of the words 
"stop further proceedings." In Durant, Ratanlal 975, In re Sessions Judge, 17 M.L.T. 
83, 15 Cr.L.J. 704 and Phanindra, 36 Cat 48, 12 C WJ4. 1014, a very restricted meaning 
was assigned to these words, vU , that as soon as the Mapstrate considered that the 
case was one which ought to be tried by the Court of Session, he should at once stop 
all proceedings and then end there pass an order of commitment to the Sessions, even 
though neither the witnesses for the prosecution had been cross-examined nor the defence 
witnesses exammed. In other word% the power of a Magistrate to make commitment 
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absence of independent evidence that a breach of the peace was committed as a result 
of commission of the offence which was compounded— C/tando Smgft v. Emp., 41 
CrLJ. 359, 186 I.C. 642, A.IR. 1940 Lah. 42. 

346. (1) If, in the course of an inquiry or a trial before 

Procedure of Provindai ^ Magistrate in any district outside the 
Magistrate in cases which presideiicy-towns, the evidence appears to 

e cannot ispose of. Warrant a presumption that the case 

is one which should be tried or committed for trial by some other 
Magistrate in such district, he shall ‘stay proceedings and submit 
the case, with a brief report explaining its nature, to any Magis- 
trate to whom he is subordinate or to such other Magistrate, 
having jurisdiction, as the District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit the 
accused for trial. 

1001. When Magistrate should proceed under this section: — (D The 
application of this section would be necessary if in the course of proceedings before a 
Magistrate, it should transpire that the offence committed is apparently one which the 
particular Magistrate is net competent to try, or one in which it appears that he is in 
some way personally interested {sec. 556) or whidi he is declared to be otherwise 
incompetent to deal ^vith (secs. 482. W)~-Pr>nsep. 

(2) Proof of previous conviction against a person accused before a Magistrate will 
justify his taking action under this section — Chandra Dallol, 1894 A.W.N. 200. 

(3) TVhen a Magistrate finds that he has no jurisdiethn to try a case, he should 
not discharge the accused, but should proceed under this section— A/wnisamf, 2 Weir 323. 
If the offence is srithin his jurisdiction, he should proceed in the ordinary way, and If it 
is a Sessions case, commit it to the Sessions; he need not submit the case under this 
section to a superior Magistrate — Amir Khan, 7 C.W.N. 457. 

(4) tVhen the evidence discloses circumstances oj aggravation, which make the 

offence one cognizable by a superior tnbunal, it becomes tlie duty of the trying Magis- 
trate to use the proper procedure for sending the case to the higher Court — Gundya, 
13 Bom. 502. No tribunal can properly clutch jurisdiction by intentionally ignoring the 
facts which make the offence really cognizable by a higher tnbunal — Anonymous, 2 Weir 
21 and 2 Weir 421; Ayyan, 24 Mad 675. Thus, where a theft is accompanied with 
violence, it becomes a case of robbery, which is bej'ond the jurisdiction of a second-class 
Magistrate, and such Magistrate cannot ignore the fact of violence and try the case as 
one of theR only — Anonymous, 2 Weir 420 (421). ' 

Framing of charge neither necessary nor Qtegal : — It is not illegal for a Magistrate 
of the 2nd or 3rd class to frame a charge, cv'en though at the time of framing the 
charge he intended to submit the case to a superior Magistrate or to the District 
Magistrate — Nga Po, 1905 U.B.R (Cr. P. C.) 33, 2 CriJ. 464. On the other hand, 

\l the inferior Magistrate sends the case to the s-jperior Magistrate, without framing a 
charge, the superior Magistrate cannot said back the case to the inferior Magistrate, 
with a direction to prepare a charge tinder a particular section— FaHro, Ratanlal 499. 

1002. Sub-section (2) — Power of the superior Magistrate: The 

superior Magistrate to whom the case is submitted may either tr^' the case himself or 
refer it to any subordinate Magistrate, or commit the accused for trial. But he has 
no power to send the case back to the suborfmate Magistrate who submitted the case 
for an order of committal, because the Sub-MagTslrate's jurisdiction had ceased when 
he submitted the case to the superior Magistrate, and he cannot, therefore, reassume 
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juri^djction and commit Ujc accused — Hampama, 45 Mad. 846, 23 Cr.L.J. 710. But 
the correctness of this decision has been doubted by a recent Full Bench which have 
decided that sub-.'cction (2) is sufheientiy wide to embrace a reference back to the 
Ma^'stratc who originally submitted the case-^-Ptf/wr Rcddi v. Munmsami, 54 Mad. 
16, 59 MXJ. SOS. 31 CrL.J. 1010 (1012). 1930 493. 32 ML.W. 381, 126 IC. 

495, 1930 Cr.C 961 (F.B.). But the superior Magistrate cannot send the case back 
to the Magistrate who submitted the case to him, with a direction to try the case 
himself, although the latter had no power to try the case — Bahman, 27 Cr.LJ. 545, 
43 CLJ. 214, 93 I C. 1011. If the superior Magistrate tries the case himself, he must 
try it de wot oj he cannot comict the accused on the evidence recorded by the Magistrate 
who submitted the cases he must hear the evidence afresli Failure to do so vitiates 
the whole trials and the fact lliat the accused did not want the witnesses to be recalled 
and consented to rely upon the e\idencc recorded by the submitting Magistrate does 
• not Cure the illegality. The speaal provisions of sec. 350 do not apply where a case 
is submitted under this section by a subordinate Magistrate to a superior Magistrate 
— Muhammad, 19(5 P.L.R. 91, 2 Cr.LJ. 369; Ambica, 19 CrL.J 62S (Pat.); Inayat 
Husain, 19(S P.L.R. 106; PoTateda China Pewtu Naidu, 17 L.W. 247, 24 Cr.LJ. 413, 
72 I.C 525. A I.R. 1932 Mad. 327; Sket Khan, 34 Cr.LJ 749, 144 I.C. 231, A.I.R. 1933 
Smd 191, 1933 Cr.C 572. 27 &L.R. 266. Ind Rul. 1933 Sind 173; Budhu, 47 CLJ. 
122, 29 CriJ. 464, 55 Cal 65; Saslhs Capal Saniin v. Hondas Bagdi, 39 Cr.L-J. 606, 
175 I.C 537, A.I.R. 1938 Cal. 415. 42 C.WN 5C3. 10 R C 799. Altogether apart 
from that the ordinary- rule is that the Magistrate, who tries the case, is to record 
the etidence and, unless an exception is definitely provided for by some statute, that 
ordinary’ provision should preirul — Sastki Copal Sanini v. Haridas Batdt, supra. See 
tn sub-sec. (2) of sec. 350 and Note 1017 

But if the superior Magistrate, to whom the case is submitted, commits the case to 
the Sessions, instead of frying if. he need not take the evidence afresh, but can commit 
the case upon the endonce recorded by the inferior Magistrate— v Faktr, 12 
C.WX 136. 6 CfLJ. 429 j Sesha. Ratanlal 472; Ram Prasad. 12 NLR. 146, 18 
CrLJ. 57. 

347. ( 1 ) If in any inquiry before a Mag-istrate, or in any 

Procedure when, after trial before a Magistrate before signing 

commencement of in- judgment, it appears to him at any stage of 

?rate finds rase shimW be the proceedings that the case is one which 

committed. ought to be tried by the Court of Session or 

High Court, and if he is empowered to commit for trial, he shall 
* * * commit the accused under the provisions hereinbefore 

contained. 

(2) If such Magistrate is not empowered to commit for 
trial, he shall proceed under section 346. 

1003. Change: — ^The words "slop further proceedings and" have been omitted 
by sec 91 of the Cr. P C. Amendment Act, XVIII of 1923. "This amendment is 
designed to bring see 347 into hne with section 208” — Slalemenl of Objects and 
Reasons (1914). 

Under the old law, there was a conflict of opinion as to the meaning of the words 
"stop further proceedings” In Dutonl, Ratanlal 975, /n re Sessions Judge, 17 ML.T. 
83, 15 CrLJ. 704 and Pbanindra, 36 Cal 48, 12 C WJ4. 1014, a very restneted meaning 
was assigned to these words, viz , that as soon as the Magistrate considered that the 
case was one which ought to be tried by the Court of Session, he should at once stop 
all proceedings and f/ic« ond there pass an order of commitment to the Sessions, even 
though neither the witnesses for the prosecution had been cross-examined nor the defence 
witnesses examined In other words, the power of a Magistrate to make commitment 
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tinder this section was not subject to the PTOt'hiom of Chapter XVIII, and the 
’Magistrate was not bound to follow the procedure of that Chapter but could commit 
even though all the evidence on either Nde had not been taken. 

But a more reasonable construction was ^ven to the words "stop further proceedings” 
in some other cases Thus, in another Madras case as well as in other cases, the words 
'stop further proceedings’ were interpreted to mean that the Magistrate should stop 
proceedings with the case as a trial and ^ould commit the case to the Sessions, and in 
thus 'committing he should adopt the procedure laid down in Chapter XVIII. These 
^words did not enable the Magistrate to shorten the proceedings and then and there pass 
'an order of, commitment — Kangayya, 36 Mad 321 (324); Channing Arnold, 6 L.B.R. 
129, 13 Cr.LJ. 877 ( 882). 17 IC. 877; UtU Bat. 17 SLR. 188. 26 Ct.L.J. 148 (F.B.). 
It was held that the .words "under the provisions hereinbefore contained” showed that 
the Magistrate must make his proceedings conform to the provisions of Chapter XVIII, 
that sec 347 did not override or dispense with the obligation of followng Chapter XVIII, 
and that before he wrote and agned a committal order, the provisions of that Chapter 
bad to be followed and he could not conform to the mere passing of the committal 
order under sec 213 — Channing Arnold, supra It was not intended by this section to 
enable the Magistrate to depri%’e the accused of any of the rights conferred on him by 
Chapter XVIII— 7n re Chmnavan, 15 Cr.LJ. 366, 23 I.C. 734, A.I.R. 1914 Mad. 643; 
and an order of commitment made without taking all such evidence as the accused 
was prepared to produce before the Magistrate was mvzltd—Muhammad Hadi, 26 
All 177} Ahmadi, 20 All. 264. In a later .case the Calcutta High Court also laid 
down that though the Magistrate decided to commit the case to the Sessions under 
sec. 347, he was still bound to follow the procedure of Chapter XVIII and allow the 
accused to cross-examine the prosecution witnesses (sec 208), where the application®* 
to cross-examine was made before the charge was framed and before the Magistrate 
decided to commit the case to the Court of Session — /yotsna Noth, 51 Cal. 442 (445); 

26 CrLJ. 63, A.I.R. 1924 Cal. 780, 83 IC 591; Damarcha, 62 I.C. 192, 19 ALJ. 
463, 22 CrLJ. 496, A I R. 1921 All. 148. 

This later view will now prevail as a result of the present amendment which has 
deleted the above ambiguous words (“stop further proceedings"). Section 347 is now 
controlled by Chapter XVIII. If before an order of commitment is passed, the accused 
applies for an opportunity to cross-examine the prosecution witnesses and to examine 
the defence witnesses, the Magistrate cannot decline to allow the examination or cross- 
examination, but IS bound to follow the provisions of sec. 208 — Bhal, 33 Bom.L.R. 1192, 

1931 Cr.C. 949 ( 950), 33 Cr.LJ. 68. 134 IC. 1230, A.IR. 1931 Bom 517; Asgkar, 

37 CrL.J. 337 ( 341), 160 I.C 856. A.I.R 1936 AH. 134, 1936 Cr.C 134, 1935 A.LJ. 
1321 (F.B ). The phrase "under the provisions hereinbefore contained" relates to 
those provisions in Chapter XVIII which define the procedure to be adopted in the 
inquines into cases tnable by the Court of Session So, where the evidence recorded 
is not read over to each witness m the presence of the accused in accordance with the 
provisions of sec. 360 read with secs. 207 and 208 of Chapter XVIII, no commitment 
can be made under see. 317 — Damodaran, 52 Mad. ^5, 57 MLJ. 555, 31 Cr.LJ. 273, 
AI.R 1929 Mad. 862. 121 I.C. 618, 1929 Cr.C. 602 If the Magistrate ormls to 
follow the provdsions of Chapter XVIII, and the case comes up to the High Court 
in revision before the order of commitment is made, the High Court will direct the 
Magistrate to reopen the inquiry de novo, irrespective of the question whether the 
accused has been prejudiced by the omisaon or not — Damodaran, supra. But if the 
case comes up to the High Court in revirion after a committal order has been made, 
the High Court will not quash the commitment on the ground of omission to follow 
the procedure of Chapter XVIII, if the omlsrion has not caused any prejudice to the 
accused— CAmnaran, 15 CrLJ. 366; Bhat, supra; Fazal v. Emp., A.I.R. 1940 Lah. 

389, I.L.R. 1910 l.ah. 151. But see Vaiadutu lawskmtnaTayan v. Tadiboyina 33 
CrLJ. 765, 139 I.C. 313, A.I.R. 1932 Mad. 502, 1932 M.WJ7. 634. 63 M.L.J. 101. 

1932 Cr C. 506, 36 ML.\V. 390, Ind. Rul 1933 hlad. 667, where the conuiiitmcflt 
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W35 quashed Ipt ihe simple rra'on that the accused liad no opportunity of adducing 
their defence evidence before commillat and Xa^tttdta, 33 Cr LJ. 770, 139 I.C. 470, 
35 CW_\. 926. 1932 CrC 033. AIR 1*02 Cal 683. Ind. Rul. 1932 Cal. 628, where 
a coTunitncnt W3« quadied rri the pioiind that the Macislralc had not before making 
t-he order of commitment held an tntiuir>' under Giapter Xl'Ifl of the Code. 

1003A. Scope; ^Tlvs «cction. no doubt authorises a Magistrate at any stage 

of the trial of a warrant ca<c to commit the acai«cd for tnal instead of completing the 
tnal himself It is clear that the new charge which will then have to be drawn up by 
the Maci'tratc wil] have the effect of cancelling any previous charge framed by him, 
hut this case can onlj be with respect to the «ubjcct-mattcr of the new charge. So far 
35 tills subject-matter is concerned, the prcx-ious proceedings before the hfagistrate must 
be regarded as proceedings in an enquiry preliminary' to commitment, but this alteration 
of character cannot be cTlendcd to any m.aUer which is not the subject of the new 
charge. This section docs not empower a -Afagistrate to discharge an accused against 
whom a charge has been framed It is only in respect of the offence for which the 
accused is to be committed to the Court of Session that the proceedings are taken out 
of Chapter XXI, and the other proceedings of the Magistrate must remain governed 
by the provisions of lliat Chapter — fli.</;<imf>/iar Nalh, 26 CrLJ 520, 85 I.C 360, 1 
O.W.X T03. A I R. 1925 Oudh 5t7 

1004. Proccdut'c;— ft JS not intended by this section that if the Magistrate 
finds that an order of commilmcnt is to be made, proceedings under Chap. XVIII are 
to be commeneed dt noio- Chtnnavan. 15 CfL.J 366 (Mad); Jllahl Bakhsh, 2 All. 
910; thereforo, if the Magistrate has already completed the evidence of the complainant 
and his waincsses, it is not necessary for him to take that evidence afresh Only In 
respect of the remaining proceedings the provisions of Chapter XVIII should be 
followed— R/aAi Bakhsh. supra The Magistrate need not start proceedings de mvo, 
but he must not deprise the accused of any nght which he might have exercised under 
Chapter XVIII, if the case had been treated as an inquiry under that cliapter from the 
outset— Ran; Ghulam. 1931 ALJ 587. 32 CrLJ 849 (850). 132 tC 47, 53 All 692, 
1931 Cr.C 706. AIR 1931 Alf 43-1. Ind Rul 1931 AH 479; Asghar, 37 CiUJ. 337 
(339), 160 IC 836. AIR 1936 All 131. 1936 CrC 134. 1935 ALJ 1321 (F.B). 

If the accused has already cross-examined all the prosecution witnesses and has produced 
aiJ the defence endence that he wanted to produce, the proceedings need not be 
commenced de novo from sec 208. and the accused has no further right of cross- 
examination — Ram Ghulam, supra 

There is nothing in this section to suggest that where a Magistrate decides to 
commit under this section he should be required to commente proceedings de novo 
under Chapter XVIII To lay down any general rule that a Magistrate, if he decides 
to Commit under this section, should invariably commence proceedings rfe novo under 
Chapter XVIII would lead to intolerable delays m the trial of criminal cases without 
any compensating advantage to the accused or to the prosecution What is necessary 
IS that as soon as a Magistrate acting under this section has made up his mind to 
commit, he should be careful not to prejudice the accused by depnving him of the 
opportunities provided by see 208 and sec 212, Cr P C, of offering defence evidence; 
and always provided that the requirements of secs 208, 211 and 212, Cr P C , as 
well as the formalities required by sec 213, Cr P C , are carefully observed, there 
is no reason why a Magistrate should be required to take proceedings de novo under 
Chapter XVIII— Forof V Emp . AIR 1910 Lah 389 (391),ILR 1940 Lah 151 

‘Ought to be tried' —See Notes under sec 207 for the meaning of these words. 
This section is couched in general terms, and gives the Magistrate very wide powers to 
commit if he is of opinion that the case is-one which ought to be tned by the Court of 
Session The discretion vested in the Magistrate under this section cannot be limited 
by the provisions of see 254; that is, Ihere is no suggestion in this section that the only 
possible reason for a competent Magistrate to commit a case is that he will not be able 
to pass a suOiciently severe sentenee-/sfto»af, 3 Rang 42, 26 CrX.J. 1329; Bhagatathi. 
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42 Mad 83 (85), 19 Cr.L.J. 997. The Ma^strate’s powers of committal to the Sessions 
are not confined to cases where he condders that he cannot give adequate punishment. 
Other circumstances may be taken into consideration in deciding the question whether 
a case should be committed to the Sesaons, viz., the gravity of the offence, the punish- 
ment prescribed for the offence, the section under which the accused is charged, the 
special difiiculties of the case, its public importance, and the wishes of the parties — 
Krishna}!, 53 Bom 611, 1929 Cr.C 124, 30 CrL J. 1090 (1095), 119 I C. 666; Bhimaji, 
42 Bom. 172 (178), 19 Cr.L.J 342, 20 BontL,R, 89. If the Magistrate considers, for 
instance, that a complicated question of law arises or that some connected matter is 
already before the Court of Sesrion or that the facta are such that a trial with the aid 
of a jury or with the aid of assessors (who may be chosen from experts in the particular 
matters involved in the case) would be a satisfactory procedure, the Magistrate should 
commit the ease to the Court of Sesaon under sec. 347 — Bhagavathi, supra Where 
the editor of a widely circulated newspaper was charged with the offence of sedition, 
before the Chief Presidency Magistrate, and he applied for commitment of the case to 
the High Court Sessions, held that the case should be committed under sec. 347; the 
fact that there was a congestion of work in the High Court Sessions was not a sufficient 
ground for the Magistrate’s refusal to commit — Krtshnajt, supra, distinguished in Hart 
AfomlivaT, AIR 1932 Bom. 63, 33 BomLR 1515, 1932 Cr.C. 87, 56 Bom. 61, 33 
Cr.L J. 262, 136 I C 187, where the matter was held to be discretionary with the 
Magistrate 

If in a case some of the accused persons are charged with an offence which ought 
to be tried by the Court of Session, and the case against the other accused is a summons 
case which the Magistrate can try and adequately punish, it is not illegal for the 
Magistrate to commit oil the accused to the Sessions— GAsnf Yoiub, 14 S.L.R, 85, 
2lCr.LJ.791. 

‘Before signing judgment ' The commitment can be made if the judgment has not 
been given or signed. After signing judgment, no Court can alter or review the same. 
See sec 369. 

Commitment may be made after framing a charge in the trial as originally com- 
menced — Kudrutoollah, 3 Cal 495 (497); Rom Ghulam, 1931 ALJ, 587, 32 Cr.LJ. 
849 (850). 

Quashing : — ^The concluding words of the section that the Magistrate should “com- 
mit the accused under the provisions hereinbefore contained” clearly point to sec. 213 
and when applicable to sec. 214, and in the absence of any other provision except 
sec. 215 for quashing the commitment, it appears that the commitment made under 
sec 317 falls none the less witiun the purview of secs 213 and 214; and where there 
IS any question of quashing, it cart only be done under sec. 215 — Ullibai, 26 Cr.L.J. 148 
(150), 83 IC 708, 17 S.L.R. 188, A.I.R 1924 Sind 61. 


348. (1) Whoever, having been convicted of an offence 
T. . , , punishable under Chapter XII or Chapter 

Trial of persons pre- vtttt jt .l t t- -K i , -.i • 

viousiy convicted of XVll Of the Indian Penal Code with im- 

stam'^%w^r"^rowrt^^*' prisonmcnt for a term of three years or 
s amp- aw or prope y. up^vards, is again accused of any offence 
punishable under either of those Chapters with imprisonment for 
a term of three years or upwards, shall, if the Magistrate before 
ivhom the case is pending is satisfied that there arc sufficient 
grounds for committing the accused, be committed to the Court 
of Session or High Court, as the case may be, unless the ^lagis- 
tratc is competent to try the case and is of opinion that he can 
liiniscU pass an adequate sentence if the accused is convicted: 
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Provided lliat, if any Magistrate in the district has been 
invested with powers under section 30, the case may be trans- 
ferred to him instead of being committed to the Court of Session. 

(2) miy is committed to the Court of Session 

or High Court under suh-scctiou ( J ), any other person accused 
jointly Tt’if/i him in the same inquiry or trial shall be similaidy 
committed, unless the Magistrate discharges such other person 
under section 209. 

Changfe: — ^Thc italicised words Jiavc been added by sec. 92 of the Criminal 
Procedure Code Amendment Act, -Will of 1923. 

“// Ikf .\fi}i;bttale eommitlirie the accused" • — “This amendment has 

been made on the lines of sec 209 (1)’’ — Report af the Select Committee (1916). 

"Is competent to try the east" : — We have introduced this amendment to make it 
clear that the section docs not empower the Magistrate to pass sentence in a case which 
he is not competent to try"— Report of the Joint ConimiUcc (1922), 

In the prosaso, the words “any Magistrate in the district” have been substituted for 
the words "the District Magistrate” occurring in the old section. This amendment is 
jncrcl)' verbal. 

Sub-secUon (2): — “This clause provides that when any person is committed 
to the Court of Session under see 318, any other person accused jointly, whom the 
Magistrate believes to be guilty, shall be similarly committed Identical treatment will 
thus be accorded to all the accused”— Stofment of Obieels and Reasons (1914). 

Sections 348 and 349:~If the accused ts an old offender, the Magistrate 
should act under this section, and refer the case to a supenor Magistrate under 
sec 319— Dasan Ramudu. 2 Weir 423 That section (sec 349) does not apply to a 
case where the accused is an efd offender— Po Time. 4 LBR 282, 2 CrLJ 478 
If a Magistrate instead of proceeding under tms section erroneously sends up the case 
under sec 349, it is open to the District Magistrate to take the case on his own file or 
to transfer it to some other first class Magistrate — Mari Naieken, 2 Weir 422. 

1005. Procedure;— The Magistrate must first of all determine either as a 
preliminary matter or at any rate before framing a charge, whether there has been a 
previous convjctionj if a previous conviction is proved, the Magistrate will then have to 
Consider whether in the circumstances of the case his powers enable him to try and pass 
adequate sentence If he thinks they do not permit, he should not try but commit the 
case to the Sessions (but he should not discharge the accused); if they do permit, he 
may try the case himself If he commit the case to the Sessions, he ought not to find 
the accused guilty, but should frame a charge under sec 210, and commit the case 
for trial under Chapter X\Tn — Kora Seilandkt, 38 Mad. S52 

Commitment not imperafire — ^Thc words "unless convicted” did not exist 
in the Code of 1882 or in the earlier Codes, and, therefore, it was imperative on the 
Magistrate to commit if a previous conviction was proved, and he could not try the 
case himself — Caudasing, Ralanlal 704 Bat the 1898 Code gives a discretion to the 
Magistrate to try the case himself if he is competent to pass adequate sentence. 

WD6. Powers of Diafrict Magistrate; — Under the proviso io this section, 
if the District Magistrate is invested with powm under sec 30, the case may be 
transferred to him instead of being committed to the Sessions In such a case the 
District Magistrate need not try the case ie novo He can, under sec 350, act on the 
evidence already recorded by the Magistrate, who transferred the case, ’ See Notes 
under sub-sec, (3) of sec. 350. 

If the District Magistrate consider that the case should be committed to the 
Sessions, he should himself commit, and not send back the case to the Subordinate 
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Magistrate with a direction to commit — Veeianna, 9 Mad. 377. If the District Magis- 
trate commits the case, instead of tiying it, he can, it seems, act upon the evidence 
recorded by the Subordinate Magistrate, and need not commence the inquiry ie novo. 
See Shesha, Ratanlal 472 and Kamani v. Fakira, 12 C.W N. 136 cited in Note 1002 
under sec. 346. 

349. (1) Whenever a Magistrate of the second or third 

Procedurc <»hen Magis- '^■ass, having jurisdiction, is of opinion, 
trate cannot pass sentence after hearing the evidence for the prosecu- 
sufficientiy severe. accused, that the accused is 

guilty, and that he ought to receive a punishment different in kind 
from, or more severe than, that which such Magistrate is em- 
powered to inflict, or that he ought to be required to execute a 
bond under section 106, he may record the opinion and submit 
his proceedings, and forward the accused, to the District Magis- 
trate or Sub-divisional Magistrate to whom he is subordinate. 

_(1A) IVhen more accused than one arc being tried together 
and the Magistrate considers it necessary to proceed under sub- 
section (1) t;i regard to any of such accused, he shall forward 
all the accused who are in his opinion guilty to the District 
Magistrate or Sub-divisional Magistrate. 

(2) The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties and recall and examine 
any witness who has already given evidence in the case, and may 
call for and take any further evidence, and shall pass snch judg- 
ment, sentence or order in the case as he thinks fit, and as is 
according to law : 

Provided that he shall not inflict a punishment more severe 
than he is empowered to inflict under sections 32 and 33. 

Change; — Sub-secUon (lA) has been added by sec 93 of the Cr. P. C. Amend- 
ment Act, XVIII of 1923. This is similar to sub-section (2) of section 348. 

1007. Application of section: — The provisions of this section are subject 
to the express provision of sec 348 Therefore, where the accused is an old offender, a 
second class Magistrate should commit him to the Sessions under sec. 348, and not 
submit the case to the superior Magistrate under this section — Dasau Ramudu, 2 Weir 
423; Po Thue. 4 LBR 282. 8 Cr.LJ. 478. 

The procedure prescribed by this section is unsuitcd to cases tried summarily — Jalal 
Khan. 4 L B R. 277, 8 Cr.UJ. 475. 

1008. Reference to Superior Magistrate: — ^Vho can re/rr : — Only the 
second or third class Magistrate can refer. A first class Magistrate is not competent to 
s*ibmit the ca«e under this section — Q.-E. v. Pershad, 7 AH. 414. 

This section does not authorise any Bench of Magistrates to refer a case for higher 
punishment — Jala! Khan, supra. 

Rflercnce discTCtionaTy : — TVliethcr a ca«e ought to be referred to the superior 
Magistrate or not is within the discretion of the subordinate Magistrate, and the District 
Magistrate cannot direct the subordinate Magistrate to send up the case under this 
section. If he so directs, his order is ultra rites — Anonymous. 2 Weir 427. 

To ichom ease can be rfletrcd ; — ^The case can be referred to the District Magistrate 
or to the Magistrate to whom the referring Magistrate is subordinate, and to no other 
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Magistrate — I'inasal, 38 Bom. 719, IS CrLJ. 273. See also Rajaram, 28 CrL.J. 489, 
101 I.C. 665. A.1,R. 1927 Nag. 209. 

H'Afw Tcfacnce can be made : — This section authorises a reference to the superior 
Magistrate when the subordinate Magistrate considers that the accused shouJd receive a 
severer sentence than lie himscH is competent to inflict. H the punishment which the 
ffabordinate Magistrate propxjscd was one whidi he himself could inflict, the reference 
was improper and the Magistrate should himself try the case — PliuUa, 1881 A \V.N. 99. 
When a case was sent to the Distnct Ma^strato not because the referring Magistrate 
was not competent to pass a severe sentence but on the ground that it was advisable 
that the mailer should be dealt with by the Distnct Magistrate, it was held that the 
transfer was neither under sec. 349 nor under sec. 192, and, therefore, the conviction 
made by the District Magislratc was lUegal and must be set aside — Radhe, 12 All 66. 

Under this section the Magistrate can make a reference to a superior Magistrate if 
he considers that the accused should receive a severer punishment than he can inflict; 
It docs not apply where the Magistrate thinks that the accused should be dealt with 
under sec 562, because an order under sec. 562 directing release upon probation of good 
conduct is not a y«Bij)jmt»f — Baba, 24 Cri-J. 738 fNag.). But see proviso to sub-sec. 
(1) of sec 562 

1009. Powers and duties of referring Magistrate: — If the subordinate 
Magistrate subnuts the case to the higher Magistrate for severer punishment, he cannot 
eamicl the accused; the conviction and sentence are resen-ed for the higher Magistrate. 
The Tcfernng Magistrate is only required to state his opinion that the accused is guilty, 
but he cannot consnet— Afahadu. Ratanlal 387; Ptayag Cepe, 3 I’at. 1015 (1017), S 
FLT 571, 23 Cr.L J 1376 If the subordinate Magistrate not only records his opinion 
that the accused is guilty (as he is required to do) but also convicts the accused, the 
conviction will be treated as a mere surplusage or as a legal nullity, and the Magistrate 
to whom the case is sent can proceed with it without a reference to the High Court for 
the purpose of basing the conviction formally quashed— iVorayan, 52 Bom 456, 30 
BomLn, 620, 29 Cr.L.J. 904 ( 905). The referring Magistrate can frame a charge if he 
bkes, and the framing of charge is not illegal — Po I'ln, 17 CrLJ 201 (Bur.)j Hla Gyi, 
2 LB R. 285; Kondi. Ratanlal 948. 

If the subordinate Magistrate sends the case for Uie purpose of binding down the 
accused under sec 106, the Magistrate shouJd reither convict nor pass sentence himself. 
The conviction, sentence and the order for security arc all to be passed by the superior 
Magistrate — Mahmudt Sheikh v Alt Sheikh, 21 Cal G22} Rohtmuddi, 35 Cal 1093. 

'Forward the accused' —The reason of forwarding the accused is that the accused 
has a right to be present at the proceedings held before the Magistrate to whom tfie 
case IS transferred, such proceedings being a continuation of the proceedings before the 
referring Magistrate— Cunesh, 7 W R 38 The nght exists even though the superior 
Magistrate does not examine the parties or recall and re-examine the witnesses, and the 
accused wiU be at liberty to contend before that Magistrate that there is no sufficient 
case made out against him, and the Magistrate, if he thinks so, may discharge or acquit 
him — Ragha, 7 BHCR. 31. 

Sub-section (lA); — R ''as held under the old section that where several 
accused were charged before the subordinate Magistrate, he could conxnct some of them 
and send up the others to the superior Magistrate; such a procedure was not improper 
nor the conviction illegal, but in such a case it was more advisable to forward all the 
accused to the superior Magistrate instead of convicting some of the accused — Raghata. 

2 Weir 128, Kachian. 2 Weir 429 The new sub-section (lA) now makes it imperative 
on the Magistrate, under such circumstances, to forward all the accu'cd to the superior 
Magistrate See Dodo, IS SLR 216, 26 CrLJ 1363; Murugesa, 29 Cr.LJ 624 109 
I C 816, 1928 M W N. 72. 

But if Uiere are several accused, and the Magistrate finds only one of them to be 
guilty, he should not send ail the accused to the superior .Magistrate, but should acqui’ 
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the accused whom he finds not guilty and send that accused alone whom he considers 
guilty— SH/Zan Md.. 2J AL.J. 80, 26 CriJ. 1630, 90 I.C. 926, 24 A.LJ. 80, A.I.R. 
1926 All 176. 

1010. Sub'Section (2): — Potetrs and duties of Ike Superior il/ag«/ra/e; — 
When a case is referred to a superior Mapstrate, the whole case is opened up for him 
to deal with it according to bis o\vn discretion — Bapuda, Ratanlal 350 In dealing with 
the case, he should not confine Wmself to considering whether the decision of the sub- 
ordinate Magistrate was plainly and manifestly' opposed to the evidence, but he should 
find on the evidence the facts which he considers proved and pass judgment accordingly 
—Appap, Ratanlal 63G; Anonympus. 5 M H.C.R App. 43. If the superior Magistrate 
convicts the accused for an aggravated form of the offence, he must commence the trial 
afresh for such offence and cannot act on the evidence already recorded — Anonymous, 
2 Weir 21 (22) ; Anonymous, 2 Weir 428. So also, if the offence is one which is beyond 
the jurisdiction of the subordinate Magistrate to try, the superior Magistrate caimot act 
upon the evidence already recorded by the subordinate Magistrate — Sitaram, 1 BoraX.R. 
27. The Magistrate to whom a case is transferred is competent to pass ‘such judgment, 
sentence or order as he thinks fit ’ He is free to deal with the case according to his own 
discretion, and he can, if he thinks fit, order .a commitment to the Court of Session — 
Chinnoppa, Ratanlal 945; Chinnimarigadu, 1 Mad. 289; Viranna, 9 Mad. 377; Abdul 
Wahab V. Chandia, 13 Cal. 305; Abdulla, 4 Bom 240. He has to make up his mind 
whether the accused are guilty or not and exercise his own independent judgment in the 
case, and to write a judgment conformable to the requirements of sec. 367. He cannot 
simply pass sentence on the accused without writing any judgment— A'cruppia, 1920 
M.W,N. 120, 54 IC. 404, 21 Cr.L.J 52. It is not sufficient for a superior Magistrate, 
to whom a case has been referred under sec. 349, Cr. P. C., to accept the finding of 
the infecioc Magistrate making the reference and he should form hU own independent 
judgment and \vrite a judgment according to the provisions of sec. 367, Cr. P. Code 
•^Lallu Ram v. Emp , 39 Cr.L.J. 1005, 178 I.C. 173, 1938 A.Cr.C. 125, 1938 O.W.N. 
1051, 1938 O.A. 802, 1938 A.W.R. (CC) 87, 1938 O.L.R. 468, 11 R.O. 91, A.I.R. 
1939 Oudh 35. See Note 1050A. 

If the case was originally tned by the subordinate Magistrate summarily, the nature 
of the trial is not altered by reason of the reference under this section, and the superior 
Magistrate, if he acts on the evidence recorded by the subordinate Magistrate without 
hearing the case anew, cannot pass a heavier sentence than what is allowed in a summary 
trial under sec. 262 (2)— Go/wf. 1932 Cr C. 595. 33 Cr L J. 472, 137 I.C. 208. AIR. 1932 
All, 507, 1932 CrC. 595. Ind. Rul 1932 AU. 32a But the case ^vould have been 
otherwise if the superior Magistrate had heard the case dt novo at full length, in 
accordance with the regular procedure — Ibid. 

The superior Magistrate to whom the case is referred has no power to send back 
the case to the subordinate Magistrate upon any ground whatsoever. He must dispose 
of it himself by acquitting or convicting the accused or by committing him for trial — 
Tkakur Dayal, 26 All 344; Chinnappa. Ratanlal 945; Dula v. Bhagirat, 6 CLR, 276; 
and even if the case is sent back to the subordinate Magistrate, the latter cannot take 
up the case; after he has referred the case Ws jurisdiction over it ceases, and any order 
passed by him would be illegal— P kIo v. Bhaghat, supra; Hava, 10 Bom. 196. If the 
superior Magistrate thinks that a commitment to the Sessions is necessary, he himself 
should make the commitment; he cannot send bade the case to the referring Magistrate 
with a diteclion to coniniit the case to the Sesaons— I'ironno, 9 Mad. 377. If, however, 
the reference is defective, e g , if the referring Magistrate has omitted to record in writing 
the statement of the accused as required by section 364, the superior Magistrate can 
return the case with a direction to supply the defect; and the subordinate Magistrate in 
such a case is also competent to come to a fresh and different conclusion as to the guilt 
of the accused and acquit some of them — Anonymous, 2 Weir 426. 

^ Moreover, the Magistrate to whom a case is referred cannot refer the case to another 
Magistrate for inquiry — Anonymous, 6 MILC.R. App 2; Anonymous, 4 Mad. 23; 
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Ponnusamy. 36 A[ad. 470.- Nea Po, 1905 UBR. (Cr. P. C.) 33. 2 Cr.L.J. 464. A case 
once referred under this section cannot be referred to another Magistrate for inquiry or 
tnal— 3S Bom. 719. Even if the superior Magistrate thinks that the reference 
by the inferior Magistrate was incorrect or illegal, he can report it for orders under 
sec. 438, but himself cannot quash the reference and order retnal by another Magistrate 
— Ja\cind Singh, 1900 P.R. 14. 

The superior Magistrate can act upon the evidence already recorded by the sub- 
ordinate Magistrate and is not bound to hold a de novo tnal under sec. 350— Roghova, 
2 Wcir 428 ( 429). That is now made clear by the amendment made in sub-sec. (2) 
of sec 350 which laj-s down that the section does not apply to proceedings submitted 
under sec 349. See Dodo, 18 SL.R 216, 26 CrL.J, 4363, 89 I.C. 451, A.I.R, 1926 
Sind 48 See Sasthi Copal Samui v. Ilaridas Bagdi, in Note 1017. 

350. (1) Whenever any Magistrate, after having heard 

Con\nction or commit- and recorded the whole or any part of the 
evidence in an inquiry or trial, ceases to 
[rate and°part?y by S exercise jurisdiction therein, and is succeed- 
otiier. ed by another Magistrate who has and who 

exercises such jurisdiction, the Magistrate so succeeding may act 
on the evidence so recorded by his predecessor, or partly recorded 
by his predecessor and party recorded by himself; or he may 
resummon the witnesses and recommence the inquiry or trial: 

Provided as follows: — 

(fl) in any trial the accused may, when the second Magis- 
trate commences his proceedings, demand that the 
witnesses or any of them he re-summoned and re- 
heard ; 

(h) the High Court, or in cases tried by Magistrates 
subordinate to the District Magistrate, the District 
Magistrate may, whether there be an appeal or not, 
set aside any conviction passed on evidence not 
wholly recorded by the Magistrate before whom 
the conviction was held, if such Court or District 
Magistrate is of opinion that the accused has been 
materially prejudiced thereby, and may order a new 
inquiry or trial. 

(2) Nothing in this section applies to cases in which pro- 
ceedings have been stayed under section 346 or fn which proceed- 
ings have been submitted to a superior Magistrate under section 
349. 

(3) When a case is transferred under the provisions of this 
Code from one Magistrate to another, the former shall be deemed 
to cease to exercise jurisdiction therein, and to be succeeded by 
the latter zvithin the meaning of sub-section (1). 

Change: — ^The italicised words have been aded by sec. 94 of the Cr. P. C. 
Amendment Act. XVIII of 1923. The reasrais ate stated below in their proper places. 

1011. Object and scope of section: — The general principle is that a case 
must be decided by the Magistrate who heard the e\'idence. But if this principle has to 
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be strictly observed, it will follow that in every case of transfer, the succeeding Magis- 
trate will have to try from the beginning all cases which have been partly heard by his 
predecessor-in-office, and there will be endless delay in trials. And this section is 
obviously intended to meet such ca^es—Hardtear v. Khega, 20 Cal 870; Jangilal, 29 
Cr.L.J. 657 (Nag.). In view of the frequent changes in the office of Magistrates, the 
Code provides specially that a Magistrate may pronounce judgment on evidence recorded 
by his predecessor or on evidence partly recorded by his predecessor and partly by 
himself — Tarada, 3 Mad. 112. 

This section applies not only where one Magistrate is succeeded by another but also 
where the second Magistrate is in his turn succeeded by another Magistrate. The third 
Magistrate can act on evidence recorded by his two predecessors. This section is not 
confined to a case where there is only a single occurrence of one Magistrate succeeding 
another — Govindan v. Krishnam, 45 MLJ. 808, 47 Mad. 245. See also Molt v. 
Keshrichand in Note 1014. 

This section gives the succeeding Magistrate jurisdiction to decide the case on 
evidence recorded by his predecessor, but it cannot give him jurisdiction to deliver a 
judgment written by his predecessor. Where the Magistrate who heard the evidence and 
tried the case was transferred to another district, and from that place he sent a wntten 
judgment which was pronounced by his successor at the place where the case was tried, 
held that there was no jurisdiction to do so and the conviction and sentence so passed 
were illegal and that the accused must be retried— Bc/snab Chandra v. Amin Alt, 50 Cal. 
664, 38 C L J. 202, 24 Cr.L.J. 489; Jagatbandhu v. Jagabondhu, 38 C L J. 201, 25 Cr.L J. 
192, 76 I.C. 432, A I.R. 1924 Cal. 192, -following Anand Sarup. 3 All. 563; Mahomed 
Rafique, 43 CLJ. 100, 27 Cr.Cj. 406. A judgment having been written and agned 
by the Sessions Judge as an Appellate Court when he had ceased to have junsdiction 
in the district is ultra vires and illegal and cannot be delivered by his successor— /ogwft 
v, Surendra, 3S C.W.N. 838. But the Allahabad and Madras High Courts and the 
Oudh Chief Court hold that the succeeding Magistrate can sign and pronounce the 
judgment written by his predecessor and thus adopt it as his ot/ti—Nut Muhammad 
Khan, AI.R. 1923 All. 276, 71 IC. 525, 24 Cr.LJ. 173, 21 ALJ. 137; Savarimuthu. 
40 Mad 108, 33 I.C. 646. A I.R. 1917 Mad. 340, 17 Cr.LJ. 166. (1916) 1 M.W.N. 372, 
32 M.L.J. 81; Chandika. 28 O.C. 109, 11 OLJ. 775. 25 Cr.LJ. 1075, 81 IC. 899; 
Sankara Pillai, 18 M.L.J. 197, 7 CrLJ. 459; and the accused are not entitled to a 
de novo trial — Bhogole China Somaifja, 34 Cr.LJ. 117, 141 I C. 174, 36 M.L.\V. 881, 
Ind Rul. 1933 Mad 84, 1933 M.WJ4. 95. A.IR. 1933 Mad. 251, 1933 Cr.C. 365, 
following Public Prosecutor, Madras v. Chockalingam, 52 Alad. 355, 30 CrLJ. 908, 
118 I.C. 274. 29 M.L.W. 108, 1929 M.W.N. 60. AI.R. 1929 Mad. 201. 

In virtue of sec. 350, Cr P. C , it is quite possible that the succeeding Magistrate 
may take the judgment left by his predecessor and compare it with the evidence 
recorded in the case and discover that it expresses what he himself would have decided 
on the case. In that case there is no reason why if there is no demand for a new trial 
on that part of the accused he should not deliver that judgment as his own. In fact 
by so doing it becomes his own judgment The defect m sudi a case amounts only to 
an irregularity which can be cured by sec. 537, Cr. P, C. But where the succeeding 
Magistrate did not sign the judgment lumself nor did he date and there was nothing to 
show that he even read it though probably he pronounced the sentence, delivering it 
not as his own judgment but as that of Ws predecessor, the defect in the delivery of 
judgment went beyond a mere irregularity curable under sec 537, Cr. P. C. It is not 
contemplated in the Code that a Magistrate diall deliver any judgment other than his 
own and if he does so, it is not an irregularity in the form of delivery; it is not delivering 
judgment at all — Chinnayar v. Maung Mya Tht, 40 Cr.L.J. 829, 183 I.C. 216 AIR 
1939 Rang. 249, 1939 RangLR 57a 

IVhere, on the date fi\ed for arguments, the Magistrate wrote out the judgment 
in the case convicting the accused and added a sentence at the end of it “As the 
accused is not present to-day and I am under orders of transfer, I keep this’ judgment 
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on the file and lca\e this for my successor to pronounce it when the accused appears 
in Court," and it was contended that the successor in office of that Magistrate could 
not pronounce an order written by him without giving the accused an opportunity to 
claim a dc novo trial, hfid that the contention was based on sec. 350, Cr. -P. C, but 
there was no applicability of 'cc 350 to the case and therefore the objection could not 
succeed. According to the law as laid down in the Criminal Procedure Code, the case' 
teas over as soon as the judgment had been delivered Once the Magistrate had signed 
his j'udgraent, he had delivered it within the meaning of sec 366 (3), Cr. P. C., and 
the trial was then o\er His action in putting it in a closed envelope for somebody else 
to pronounce was unnecessary and redundant The trial was completed and all that 
remained was for judgment to he executed against the accused — Gtan Singh v. Amar 
Singh, A I R 1939 Lah 21. I L R 1938 Lah 567. 40 P L R 996, 179 I.C. 990, 40 Cr.L.J. 

288. ^^^^ere the succeeding Magistrate dehsered the judgment written by his prede- 
cessor, with the note "As I am under order of transfer from this place and it is expected 
that J will be relies ed before the dale fixed for announcement of judgment in this case, 

I leas'e it to my worthy successor to announce the above judgment on the date fixed 
for announcement,” without adopting it as his own and did not gis’e an opportunity 
to the accused under this sectron to base a do novo trial, the irregularity, if any, in 
the case was costred by sec 537, Cr P C ^Hoinam Singh v. Emp., AIR. 1940 Lah. 

289, 42 P.L.R 240. 41 Cr L J 808, 189 I C 826. The Lahore High Court thus preferred 
to follow the view of the Allahabad and Madras High Courts. 

See also Note 1014 

1012, Application of section: — This section applies to an enquiry under 
Chapter VIII: therefore, where a Magistrate holding an inquiry under sec. 107 is trans- 
ferred after the examination of some prosecution witnesses and is succeded by another, 
the person called upon to shew cause why he should not give security may under proviso 
(a) insist upon the re-summoning and re-examination of those witnesses— Biircrfa v. 
Karimuddi, 4 CLR. 452i Vtnkataehtnnayya, 43 Mad 551, 1920 MW.N 280, 38MLJ. 
370, 27 MLT 178, 21 CrLJ. 402, 56 I.C 50 (FB); Baij Noth, 25 Cr.LJ. 1380, 
83 I C 340, 27 0 C 323, A I.R. 1925 Oudh 228 AVTiether the inquiry is under secs 107, 
108, 109 or 110, Cr P C., makes no difference because sec 117, cl (2) applies equally 
to an enquiry under any of these sections — Mahalab Smgh, A.I.R. 1937 All 438, 1937 
A.WR. (H.C) 382, 1937 ALJ 373, 169 I C 833. 1937 AL.R. 598, 38 Cr.LJ. 804, 
1937 ATCr.R. 29 

This section is applicable to proceedings under sec. 145 tVhere in the course of 
such proceedings one Magistrate is transferred, the succeeding Magistrate can act upon 
the evidence already recorded — Ah Mahomtd v Tarak, 13 CW.N. 420, 9 CrLJ. 278, 

I I.C. 336; Anu v. jttu, 37 Cal 812; e\’en though one of the parties demanded a de novo 
hearing — Sondi Singh v Covind Singh, 5 P.LT. 237, 25 Cr.LJ. 89, 76 IC. 25, AIR. 
1924 Pat. 786. 2 PatLR 108; Syed Sadek v. Saebindra, 37 CLJ. 128. 24 CrLJ. 569, 
73 I C. 265. 

This section applies to inquiries preliminary to commitments. The succeeding 
Magistrate can commit the case to the Sessions on e\'idence recorded by his predecessor- 
in-office — Malinga, 31 Mad 40; Nanhuna, 36 AIL 315, 15 Cr.LJ. 354; Gbulam Jannat, 

7 Lah 70, 27 CrL.J. 627. See also Ashulosh Sett Gupta v. Emp., in Note 1015. 
^^’he^e the proceedings are in the nature not of a trial but merely of an enquiry 
preparatory to commitment the necessity of any proxusion for a de novo trial does not 
exist This principle of law applies cx’en when a case, which was originally proceeded 
with on the footing that it was a trial of a warrant case, but xras subsequently converted 
into an enquiry preparatory to commitment under sec. 349, Cr. P. C, xras inquired into 
by a Magistrate who succeeded another when a part of the exudence had been recorded 
by the latter— PanclianaM, 32 CrLJ. 243, 129 I C. 182, A.IJ4. 1930 CaL 666. 1930 
CrC 1058, Ind. Rul. 1931 Cal. 134. 

This section does not apply to ca'ics tried by Benches of Magistrates Damri v. 

Bhouani, 23 Cal 194; Basappa, 18 Mad 391; J/aidirar v. Kbega, 20 CaL 870; Cirdherl, 

Cr.— 74 



1170 


THE CODE OF CRIMINAL PROCEDURE [Chap. XXIV. 


2 Lah. 237| Abdul Chant. 1922 P.L.R 1, 22 CrXJ. 511; Itala, 9 BurX.T. 203, 18 
CrXJ. 96. Even the new sec. 350A does not apply where one Magistrate of a Bench 
is replaced by another; that section contemplates cases wherein all the Magistrates 
constituting the Bench have heard the proceedings throughout. IVhen a case was heard 
by a Bench consisting of two Magistrates and, on the dissolution of the Bench, it was 
transferred for trial to one of those two Magistrates, held that sec. 350, Cr. P. C., did 
not in terms apply to a case like this and that the accused could not claim a de novo 
tri&l— Abdul Hakim v. Foiu Mia, 36 Cr.XJ. 857, 155 I.C. 1003, A.I.R. 1935 Cal. 287, 
39 C.W.N. 57, 62 Cal. 266, 1935 Cr.C 392. Sec Note 1019 under that section 

This section does not, coming as it does in the chapter relating to ‘inquiries and 
trials’, apply to a preliminary enquiry as contemplated m sec. 202, Cr. P, C. ^Vhere, 
therefore, the Sessions Judge directed further enquiry into a complaint by a Magistrate 
other than the Magistrate who dismissed it under sec. 203, Cr. P. C., and, thereupon, 
the District Magistrate transferred the case to another Magistrate who dismissed the 
case again under sec. 203, Cr. P. C, on the basis of the evidence partly recorded by 
himself and the evidence already on record, held that the Magistrate had power to do 
so. not under this section, but under sec. 203, Cr. P. C , which does not say that .the 
Magistrate dismissing the complaint must have himself recorded the evidence in the 
preliminary enquiry * — Virumal Manihanmal v. Muhammad Khan, 37 CrL*J. 1086, 164 
IC. 1020, A.I.R. 1936 Sind 146, 30 SLR. 217, 1936 CrC. 862. 

When a case is remanded for the taking of further defence evidence to a trial Court 
and where it is found that when the case returns to the trial Court, the Magistrate or 
the onicer trying the case has been transferred and a new judicial officer has taken his 
place, the provisions of this section immediately come into operation and the accused are 
entitled to a de novo trial— Dorogo, 27 Cr.LJ. 1125, 97 IC. 645, AI.R. 1927 Pat. 5, 
8P.L.T. 181. 

*11118 section applies only to Magistrates but not to Sessions Judges A Sessions 
Judge is not competent to pronounce judgment on evidence recorded by his predecessor, 
or on evidence partly recorded by his ^edecessor and partly by himself — Ramdoyal, 21 
W.R. 47} DuTSa Charan, 8 CL.J. 59. 8 Cr.LJ. 121; Tojoda. 3 Mad. 112; Badn Prasadt 
35 AH. 63, 13 Cr.LJ. 861. Even the consent of the accused would not enable the 
Sessions Judge to do so and validate such procedure— Sa^fiaram, 3 Bom.XR. 558, 
26 Bom. 50; Bhuta Singh, 1890 P.R. 1; Salamut, 23 W.R. 59. See also Darabji, 28 
CrLJ. 402, 101 I.C. 178, 29 BomLR 2(M, A.I.R. 1927 Bom. 161. 

This section refers to cases where one Magistrate is succeeded by another Magis- 
trate, and does not apply where the Magistrate remains the same and his official 
designation is merely changed, e.g , where a Head Assistant Magistrate is appointed to 
the office of a Deputy Magistrate in another place in the same District; in such a case 
he can proceed to try the case from the point at which he had arrived as Head Assistant 
Magistrate prior to his beconung Deputy Magistrate, and the accused cannot demand a 
de novo trial under proviso (a) — Karuppana v. Ahobolamatam, 22 Mad. 47. 

This section does not apply where a case is originally tried by a Magistrate (or 
Bench) in the summary way, and then is transferred to a Magistrate who is not invested 
with summary powers In such a case, the second Magistrate cannot act on the evidence 
recorded by the first Magistrate, for that would amount to his virtually trying the case 
summarily, which he is not empowered to do. The second Magistrate must try the case 
de novo and in the ordinary way — Nanniei v. Desalm, 55 Mad. 795, 62 ML.J. 738 
1932 CrC. 509 (510), 33 Cr.LJ, 653, 138 I.C 581, 1932 M.W.N. 244, 35 MLW 76o’ 
A.I.R. 1932 Mad. 505. 

This section, which gives zt hfagistrate junsdiction to continue a trial begun by his 
predecessor, is not applicable to cases tried in a summary manner. Therefore, a Magis- 
trate acted without jurisdiction when he continued in a summary manner the trial of the 
accused whose trial in a summary manner had been commenced by his predecessor. 
This section relates to jurisdiction and an error in jurisdiction is not a mere irregularity 
—Hemandas. A.I.R. 1936 Sind 40, 37 CrXJ. 455, 161 I.C 267, 1936 Cr.C. 230. 
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The Nagpur High Court could not agree with this view in Durcaprasad, A.I.R. 
1940 Nag. 239, 41 Cr.LJ. 782, 189 I.C. 689, 1940 NLJ. 321, where Gruer, J., 
obser\'ed: "Sec. 350, Cr. P C., does not in teims cvclude summary trials from its 
operation It applies to all enquiries or trials conducted by a Magistrate in which the 
■whole OT any part of the cNndence has been heard and recorded The learned Advocate- 
General who opposes the reference argues, and I think correctly, that it depends on the 
way in which the evidence has been recorded in each case whether sec. 350 would 
apply or not. In tri^ng a case summarily it is enough if scanty notes of the evidence 
are made, and these need not be kept on the record at all Where such notes are 
allowed to remain, it would obviously be improper for the Magistrate to rely on such 
inadequate material But m the present case one finds that the prosecution evidence 
was recorded by the first Ma^strate im fxtoiso in narrative form, at least quite as fully 
as it would have been in a summons case where by sec 355, Cr. P. C, a memorandum 
qf the substance is enough It could not be urged tliat sec. 350 would not apply to such 
e\’idence if recorded in a summons case.” 

1013. “Succeeded”: — A liberal construction sliould be put upon the provisions 
of set 350 ^^'hcre on the death of a Magistrate empowered under sec. 30, the District 
Magistrate, being the only remaining Magistrate in the district having powers under 
that section, took upon his file a case which was being tried by the deceased, it was 
held that the D.strict Magistrate roust be regarded as having succeeded the deceased 
Magistrate within the meaning of this smion — GoteW, 19 Cr.LJ. 705, 46 I.C. 289 
(Nag ). \\'hen a case is transferred from one Magistrate to another, the former Magis- 
trate is said to be 'succeeded' by the latter. See sub-sec. (3) and Notes thereunder. 

1014. *Recommerice the inquiry or IriaV:— The lesummoning of the 
witnesses is not tantamount to re-commencing the enquiry. Therefore, when the Magis- 
trate re-summoned the witnesses and contemplated recommencing of the enquiry, he is 
pot precluded from changing his mind before he recommences the enquiry— ffemma 
Fart Chandra Reddt. 39 Cr.LJ. 828, 176 I.C 879. A.I R. 1938 Mad. 742, 1938 M.W.N, 
587. 48 M.L.W. 136. (1938 ) 2 MLJ 222. 11 RM 189. If the succeeding Magistrate 
chooses to recommence the tnal. he must rKommence by re-summoning and re-examining 
the witnesses. But he cannot go to any stage previous to that He cannot refer the 
case to the Police under sec. 202 for inquiry and ttpon—Sadappaekajiar v. Raghava- 
chariar, 9 Mad. 282. If the succeeding Magistrate examines some of the witnesses, he 
cannot go back to the stage of procedure of Chap XVI, and cannot dismiss the complaint 
under sec. 203. He can pass an order of discharge — Gokul Chattd v. Mahabir, 11 A.L.J. 
451, U CrL.J, 412. 

Reading sub-sec. (1) and prosiso (a) together it appears clear that the right of the 
accused is not to demand a re-trial as such, but simply that any or all of the witnesses 
should be re-summoned and re-heard Subject to giving effect to that right the option 
lies with the Magistrate to start the inquiry or tnal all over again, or not — Tukaram, 

37 Cr.LJ. 983 ( 984), 164 I.C 744. A.IR. 1936 Nag. 153. 1936 Cr.C 708, I.LR. 1936 
Nag. 92. WTiereas the accused's right under sub-sec. (1), proviso (a), arises only when 
the case is at the stage of trial, the Magistrate is not so bound and may recommence 
the case under sec. 350 (1), even when il has not reached the stage of trial — Canpat, 

38 Cr.L.J. 15. 165 I C. 830, A.I R. 1936 Nag 220. 1935 Cr.C 937. 

If a charge has already been framed by the preceding Magistrate, the succeedmg 
Magistrate cannot cancel Hit charse — Siiramulu v. VecTasahngam, 38 Mad. 585, A.I.R, 
1915 Mad. 23, 15 Cr.LJ. 673. 25 IC. lOOl, 1914 M.W.N. 646; Natku. 1903 P.R. 14; 
Simfiatfrt v. Sirarani, 2 L.\V. 1244, 17 CtLJ. 1. The principle is, that if the proceedings 
before the preceding Magistrate have des'eloped into the stage, of a trial by the frame 
of a charge, the succeeding Magistrate cannot go bej-ond the stage of trial and transform 
the trial-proceedings into an inquio’ by cancelbtion of the charge — Sriramulu v. I'eerff- 
salingam, supra; A. Ranianna, A.IR. 1933 Mad. 841, 1933 M.W.N. JM, 146 I.C 523, 
65 MLJ. 791, 33 CrL.J. 79. 3S M.L,\V. 995, 1933 CrC. 1518. The accused are entitled 
to have any of the witnesses re-catled and rc-heard, and that is the extent of their right 
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2 Lah. 237} Abdul Ghani, 1922 P.L.R. 1, 22 CrXJ. 511; Itala, 9 BurL.T. 203, 18 
Cr,L.J. 96. Even the new sea 350A docs not apply where one Magistrate of a Bench 
is replaced by another; that section contemplates cases wherein all the Magistrates 
constituting the Bench have heard the proceedings throughout. When a case was heard 
by a Bench consisting of two Magistrates and, on the dissolution of the Bench, it was 
transferred for trial to one of those two Magistrates, held that sec. 350, Cr. P. C., did 
not in terms apply to a case like this and that the accused could not claim a de novo 
trial— Abdul Hakim v. Fotu Mia. 36 CrXJ. 857, 155 I.C. 1003, A.I.R. 1935 Cal 287, 
39 C.W.N. 57, 62 Cal 266, 1935 Cr.C 392. See Note 1019 under that section 

This section does not, coming as it does in" the chapter relating to 'inquiries and 
trials', apply to a preliminary enquiry as contemplated in sec. 202, Cr. P. C. Where, 
therefore, the Sessions Judge directed further enquiry into a complaint by a Magistrate 
other than the Magistrate who dismissed it under sec. 203, Cr. P. C, and, thereupon, 
the District Magistrate transferred the case to another Magistrate who dismissed the 
case again under sec. 203, Cr. P. C, on the basis of the evidence partly recorded by 
himself and the evidence already on record, held that the Magistrate had power to do 
so, not under this section, but under sec. 203, Cr. P. C., which does not say that. the 
Magistrate dismissing the complaint must have himself recorded the evidence in the 
preliminary enquiry — Virumal Manikanmal v. Muhammad Khan, 37 Cr.LtJ. 1086, 164 
I.C. 1020, A I R. 1936 Sind 146, 30 SL.R. 217. 1936 Cr.C. 862. 

^Vhen a case is remanded for the taking of further defence evidence to a trial Court 
and where it is found that when the case returns to the tnal Court, the Magistrate or 
the Officer trying the case has been transferred and a new judicial officer has taken bis 
place, the provisions of this section immediately come Into operation and the accused are 
entitled to a de novo trial— Darofa, 27 CrUJ. 1125, 97 I.C. 645, A.I.R. 1927 Pat. 5, 
8P.L.T. 181. 

This section applies only to Magistrates but not to Sessions Judges. A Sessions 
Judge is not competent to pronounce judgment on evidence recorded by his predecessor, 
or on evidence partly recorded by his ^edecessor and partly by himself— Ramdoyaf, 21 
W.R. 47; DuTga Ckaran, 8 C L.J. 59, 8 Cr.L J. 121; Tarada, 3 Mad. 112} Badri Frasadi 
35 All, 63, 13 Cr L J. 861, Even the consent of the accused would not enable the 
Sessions Judge to do so and validate such procedure— Satfcoram, 3 BomUR. 558, 
26 Bom. 50? Bhuta Singh, 1890 PR. 1; Salamul, 23 W.R. 59. See also Darabji, 28 
CrL.J, 402, 101 IC, 178, 29 BomLR. 204. A.IR. 1927 Bom. 161. 

This section refers to cases where one Magistrate is succeeded by another Magis- 
trate, and does not apply where the Magistrate remains the same and his official 
designation is merely changed, e.g, where a Head Assistant Magistrate is appointed to 
the office of a Deputy Magistrate in another place in the same District; in such a case 
he can proceed to try the case from the point at which he had arrived as Head Assistant 
Magistrate prior to his beconung Deputy Magistrate, and the accused cannot demand a 
de novo tnal under proviso (a) — Ktnuppana v. Ahobolamalam, 22 hfad. 47. 

This section does not apply where a case is originally tried by a Magistrate (or 
Bench) in the summary way, and then is transferred to a Magistrate who is not invested 
with summary powers In such a case, the second Magistrate cannot act on the evidence 
recorded by the first Magistrate, for that would amount to his virtually trying the case 
summarily, which he is not empowered to do. The second Magistrate must try the case 
de novo and in the ordinary way—Hannier v. Desalier, 55 Mad, 795, 62 AfLJ. 738, 
1932 CrC. 509 ( 510), 33 Cr.LJ. 653, 138 IC. 581, 1932 M.W.N. 244, 35 M.L.W 760 
A.I.R. 1932 Mad. 505. 

This section, which gives d Magistrate jurisdktiwi to continue a trial begun by his 
predecessor, is not applicable to cases tried In a summary manner. Therefore, a Magis- 
trate acted without jurisdiction when he continued in a summary manner the trial of the 
accused whose trial in a summary manner had been commenced by his predecessor. 
This section relates to jurisdiction and an error in jurisdiction is not a mere irregularity 
—Hernandos, A.I.R. 1936 Sind 40. 37 Cr.LJ. 455, 161 I.C. 267, 1936 CrC. 230. 
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The Nagpur High Court could not agree mill this new m Diirsaprasad, A I.R. 
1940 Nag 239, 41 CrLJ 782. 189 1C (»9, 1940 N.LJ 321, where Gruer, J.. 
obseri-ed: “Sec. 350, Cr. P C, does not in tenns exclude summary trials from its 
operation It applies to all enquiries or trials conducted fay a Magistrate in which the 
"whole or any part ol the evidence has been heard and recorded. The learned Advocate- 
General who opposes the reference argues, and I think correctlj, that it depends on the 
way in which the evidence has been recorded m each case whether sec. 350 would 
apply or not In tr^ mg a case summarih it is enough if scanty notes of the evidence 
are made, and these need not be kept on the record at all Where such notes are 
a’lowed to remain, it would obviously be improper for the Magistrate to rely on such 
inadequate material. But in the present case one finds that the prosecution evidence 
was recorded by the first Magistrate m txttmo in narrative form, at least quite as fully 
as it would have been in a summons ease where by sec 355, Cr. P C, a memorandum 
cf the substance is enough It could not be urged that sec 350 would not apply to such 
evidence d recorded in a summons case." 

1013. “Succeeded”; — A liberal construction should be put upon the provisions 
of sec 350 ^\■here on the death of a Magistrate empowered under sec. 30, the District 
Magistrate, being the only remaining Magislrate m the district having powers under 
that section, took upon his file a ca<e which was being tned by the deceased, it was 
held that the D.stnct Magistrate must be regarded as having succeeded the deceased 
Magistrate wiihm the meaning of this section— CorWaf, 19 Cr.L.J. 705, 46 I C. 289 
(Nag ). When a case is transferred from one Magistrate to another, the former Magis- 
trate IS said to be 'succeeded' by the latter See sub-sec (3) and Notes thereunder. 

1014, ‘Recommence the inquiry or trial’; — The resummoning of the 
witnesses is not tantamount to re-commenong the cnquir>’ Therefore, when the Magis- 
trate re-summoned the witnesses and contemplated recommencing of the enquiry, he is 
rot precluded from changing his mind before he recommences the enquirj ’ — Komma 
Han Chandra Reddi. 39 CrLJ 828. 176 l.C 879, AIR 1938 Mad. 742, 1938 MW-N. 
587, 48 MLW 136, (1938) 2 MLJ 222. 11 RM 189 If the succeeding Magistrate 
chooses to recommence the tnal, he must recommence by re-summoning and re-examining 
the witnesses But he cannot go to any stage previous to that He cannot refer the 
case to the Police under sec 202 for inquiry and report — Sadappaekariar v..Raghava- 
chariaT, 9 Mad 282 If the succeeding Magistrate examines some of the witnesses, he 
cannot go back to the stage of procedure of Chap XVI, and cannot dismiss the complaint 
under sec 203. He can pass an order of discharge — Cobul Chand v. Mahabir, 11 A.L.J. 
451, 14 Cr.LJ. 412 

Reading sub-sec. (1) and proviso (a) together it appears clear that the right of the 
accused is not to demand a TC-tTia4 as such, but simply Wiat any or a\\ of tbe witnesses 
should be re-summoned and re-lieard Subject to giving effect to that right the option 
lies with the Magistrate to start the mquirj' or trial alJ ox-er again, or not — Tukaram, 

37 CrL.J 983 f984). 164 IC 744, AIR 1936 Nag 153, 1936 CrC. 708. ILR. 1936 
Nag 93. Whereas the accused's right under sub'«ec (1), proxuso (a), anses only when 
the case is at the stage of trial, the Magistrate is not so bound and may recommence 
the case under sec. 350 (1), even when it has not reached the stage of trial — Ganpat, 

38 CrLJ. 15. 165 I C. 830, A.IR. 1936 Nag 220. 1936 Cr.C. 937. 

If a charge has already been framed by the preceding Magistrate, the succeeding 
Magistrate cannot cance] the c/iargc— Sffram«/-» v. VffrasaUngam, 38 Mad. 585, A I.R. 
1915 Mad 23. 15 Cr.L.J. 673, 25 IC 1001, 1914 M.WN. 646; A’atfiu, 1903 P.R. 14; 
Simhadri v. 2 L.W. 1244, 17 Cr.LJ. 1. The principle is, that if the proceedings 

before the preceding Magistrate haic developed into the stage, of a trial by the frame 
of a charge, the succeeding Magistrate cannot go bc>*ond the stage of trial and transform 
the trial-proceedings into an inquiry by cancelhtion of the charge — Srhamulu v. Vena- 
saltngam, supra; A. Ramanna. A.I.R. 1933 Mad 841, 1933 M.WN. 94, 146 LC 523, 
65 M L J. 791, 35 Cr.L.J. 79. 38 M L.W. 993. 1933 Cr.C. 1SI8. The accused are entiUed 
to have any of the witnesses re-caltcd and r«-heard, and that U the extent of their right 
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— A. Ramanna, supra. And since the succeeding Magistrate cannot cancel the charge, 
an order subsequently passed letting off the accused is one of acquittal and not one of 
discharge — Simhadii v. Sifarom, supra; Srframafu v. VeeTasalingam, supra. This case 
was dissented from in Sheorajsai v. Dani, 32 Cr.L J. 603, 130 I C. 825, A.I R. 1931 Nag. 
39, 27 N.L.R. 13. 1931 CrC. 223, Ind Rul 1931 Nag. 73, where the succeeding Magis- 
trate having dismissed the complaint under sec. 20-1 (3), the second trial on a fresh 
complaint was held to be not barred on the principle of autrefois acquit although a 
charge was framed against the accused before de novo trial was claimed by them on the 
transfer of the Magistrate. This view was also adopted by the Peshwar Court in Abdul 
Hakim v. Haji Abdul Aziz, 35 Cr.L.J. 170, 146 LC. 443, A.I.R. 1933 Pesh. 78, 1933 
Cr.C. 1311. After reviewing all the cases on the subject the Nagpur High Court has 
held that in some cases to which this section applies the previous charge is blotted 
out and in some cases not. It depends on which option the Magistrate adopts. 
The accused can in no case insist on a dean slate; and the Magistrate cannot ignore 
although he may amend the prenous charge, if he desires to make use of any of 
the evidence previously recorded; but if he decides to wipe out that previous evidence 
the former charge is also wiped out — Tukaram, 37 Cr.L.J. 983 (986), 164 IC. 744, 
A.I.R. 1936 Nag. 153, 1936 CrC. 708, I.LR. 1936 Nag. 92. 19 N.LJ. 115. See also 
Kunwetr Sen v. Emp , in Note 1015 under the heading “Framing of charge". The 
Bombay High Court has taken the same view and has held that “trial" has always 
been understood to mean the proceeding which commences when the case is called on 
with the Magistrate on the Bench, the accused m the dock and the representatives of 
the prosecution and defence, if the accused be defended, present in Court for the hearing 
of the case— Dagdu Govindset Want v. Punja Vedu Irani, A.I.R. 1937 Bom. 55, 9 R.B. 
247, 38 Boni.L.R. 1189. 166 IC. 598, 38 Cr.LJ. 250, ILR. 1937 Bom. 211, 1937 
A.ICr.R. 70, loWowing Gowicr Sirda v. Q«een-E»ip., 25 Ca). 563, 2 C.V^.N. 4W, Sahib 
Din V. Emp., A.I.R. 1922 Lah. 49. 66 I.C. 826, 3 Lah. 115, 23 Cri.J. 330. Fakhruddm 
V. Emp, A.IJl. 1925 Lah 435. 95 I C. 63, 27 Cr.LJ. 735, 6 Lah. 176 and Labhsinth v. 
Emp., AIR. 1934 Sind 106, 1934 Cr.C. 831, 151 I.C. 213, 35 Cr.L.J. 1261. 28 S.L.R 
239 and dissenting from Sn'ramufu v. VeetasaUngam, supra. The Allahabad High Court 
has, however, followed the view of the Madras High Court— Ra«a Husain, 36 Cr.L.J. 
912, 156 IC. 186, 1935 A.L.R. 548. 7 lUi. 1057. A.I R. 1935 All. 834, 1935 Cr.C. 980, 
1935 A.LJ. 1022. See also Cajfu v. Emp.. in Note 1015. 

If a trial is commenced de novo by the succeeding Magistrate, he must observe all 
the procedure of the trial and cannot omit any part of the procedure. IVhere in a de 
novo trial the Magistrate omitted to examine the prosecution witnesses (who had already 
been examined by the preceding Magistrate) but allowed them to be cross-examined by 
the defence, it was held that the trial was rot in due compliance with this section and 
ought to be set aside — Sobh Nath, 6 CrLJ. 431, 12 C.W.N. 138; Sidik, 20 S.L.R. 50, 
A.IR. 1926 Sind 158, 92 I.C. 748, 27 Cr.LJ. 332. The Magistrate holding a de novo 
trial must examine all the witnesses for the piosecutioru He cannot examine only some 
of them and decline to examine the others— CoAkI v. Makabh, supra A de novo trial 
means a trial from the beginning of the case. The object of granting a de novo trial 
is to enable the Mapstrate who hears the case to see the way in which the witnesses 
give evidence before him, to mark their demeanour and thereby to be in a position to 
judge of their credibility This object is lost if the witnesses are not examined again but 
are only allowed to be cross-examined by the accused. Such a procedure is not a 
de novo trial, and the conviction of the accused must be set aside — Narayana v. Enumula 
Bofamma. 90 I.C. 668, 1925 M.\Y.N. 652, A.I.R. 1925 Mad. 1280. 49 M.L.J 423, 
26 Cr.LJ. 1596 Similarly, where the Magistrate holding the de novo trial merely 
read over to the accused the deposition of the prosecution witnesses (recorded by 
the preceding Magistrate) though he allowed them to be cross-examined the pro- 
cedure was held to be illegal— ffm’n v. Than Pe. 19 Cr.L J. 321, 9 L B.R. 92, 44 I.C. 337; 
Mangal Singh. 1919 P.W.R. 16; Mongol Singh. 22 Cr.LJ. 119 (Lah.). When the 
Magistrate noted the accused's claim for a de novo trial and ordered the witnesses 
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to be re-summoned, he must be deemed to have directed a de novo trial (including 
inquiry')- H so, the failure to examine the witncsses-m-chief was a manifest illegality 
which ntiated the trial — PuTushothantTao Bbanjt Berde v. Emp., 40 Cr.L.J. 73, 178 
I.C. 465, -A.LR. 1938 Nag. 493, 1938 N.LJ. 309. The accused is not estopped from 
raising the plea of the illegality of Uie trial by reason of his acquiescence m the pro- 
cedure adopted by the Magistrate — Ibid. A Magistrate proceeding to recommence the 
inquiry or trial cannot rely upon the previously reconled evidence — Kartar, 28 Cr.L.J. 
302, 100 IC. 382, A.LR. 1927 Lah. 238 Cf. Rmgasu-ami, 52 Mad. 73, 30 Cr.L.J. 
183 (184). The accused ashed that the prosecution witnesses might be resummoned 
and reheard IVTien they appeared, he said he would be content to cross-examine them. 
The witnesses were not examincd-in-chief but were cross-examined by the accused. 
Htld that the procedure was not illegal — Arutay, 27 CrL.J. 659, 94 I.C. 707, A.I.R. 
1926 Mad. 815. When the accused have demanded that the witnesses be recalled, they 
are at liberty in respect of particular witnesses, if it suits their purpose to waive their 
examination or part of it. A decision based on evidence recorded partly by one 
Magistrate and partly by another is legal so long as the accused do not object to it — 
Ibrahim, 36 Cr LJ. 41, 152 I C. 236, A I R. 1934 Nag. 209, 1934 Cr.C 980, 7 RJ^ 80. 

The discretion given to a Magistrate by sea 350 (1), Cr. P. C., to act or not 
to act upon the evidence recorded by his predecessor is not absolute but is controlled 
by pro\*iso 1 to that section and il is solely left to the accused whether to claim 
the right to have the witnesses already examined by the previous Magistrate recalled 
and re-examined by the succeeding Magistrate. But it is equally clear from the 
language of the proviso that this right has to be exercised by the accused only at the time 
"when the second Magistrate commences his proceedings.” IVhere, therefore, after the 
transfer of the Magistrate who first tried the case, four accused wanted all the prosecution 
witnesses and all the Court witnesses resummoned and reheard, while the remaining 
accused wanted a de novo trial which was granted and, later on, all accused did not 
derire to have certain Court witnesses and defence witnesses resummoned and re- 
examined, held that the exercise of the option given to the accused could be exercised 
only once and they having definitely cxerdsed the same in a particular manner and 
the fresh trial having proceeded on that baris none of the accused had any right to 
change the course of the trial as they wished to do by their subsequent joint application 
in which they stated that they did not derire to have certain Court witnesses and 
defence witnesses resummoned and re-examined—/. B. Sant. A I.R. 1930 Nag. 59, 160 
I C. 416, 31 Cr.L J. 110, Ind. Rul IWO Nag 48. But see Moll v. Ktshrichand, infra. 

Section 350 (1) (a), Cr. P. C, does not require that even a witness on whom the 
prosecution does not rely and whom it does not wish to produce though produced 
before the first Court should also be produced in the second Court. Where the tnal 
in the Court of the second Magistrate is de noio. the proceedings taken in the first 
Court should be ignored That bring so, the prosecution are at perfect liberty to 
produce whichever witness they like and they canruit be compelled to produce at 
the instance of the accused a witness on whose evidence they do not rely. Of course 
the Court will consider the effect of the prosecution not produang a witness previously 
examined by them and if he should happen to be one named in the first information 
report the circumstance will go against the prosecution; but sea 350 (1) (a), does not 
appear to authorise an accused to compel the prosecution to produce a xritness whom 
they do not wish to produce— S/ieo Ram v. Emp., 39 Cr.L J. 854, 177 I.C. 200, 1938 
O.LR. 399, 1938 A Cr.C. 95. 11 R.O. 35. 1938 OA. 661, 1938 O.W.N. 881, AX.R. 
1938 Oudh 212. 

Framing of charge: — Wiere a trying Magistrate does not art j«o motu but 
on tlie request of one of the accused under sea 350 (1) (a), Cr. P. C, the trial 
docs not become a fresh trial but all that is intoided is that the prosecution xritnesses 
riiould be resummoned and re-heard. The Legislature did not intend that the charge 
already framed should be wiped out— fCuRirar Sen v. Emp, A.I.R. 1933 Oudh 86. 141 
IC. 192, 9 O.WN. 1136, Ind. Rul 1933 Oudh 33. 31 CriJ. 124. 1934 Cr.C. 168. 
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8 Luck. 286. This means that in a case governed by sec. 350 (1) (a), that is to 
say where the accused demands that the prosecution witnesses or any one of them 
be re-summoned and re-heaid, it is not necessary for the Magistrate to frame a new 
charge at the request of the accused If, however, he does frame a new charge, the 
accused can have no cause for grievance. Under sec. 227 (1), Cr. P. C., a Court can 
alter or add to any charge at any time before judgment— C£i;/k v. Emp, 39 CrLJ. 
849, 177 I.C. 193, 1938 O.W.N. 898, 11 RO 34, 1938 OLR. 39 1, 1938 A.Cr.C. 96. 1938 
OA. 658, A.I.R. 1938 Oudh 247. See also Note 1015, 

Transfer of case to the third Magistrate: — Each transfer gives an accused 
a fresh opportunity of exercising his right under the proviso to sec. -350, Cr. P. Code. 
The word ‘predecessor’ shou’d be taken to mean ‘predecessors' where there is more than 
one It could not mean that a thud Magistrate could act only on the evidence 
recorded by his predecessor, the second Magistrate and not also on the evidence 
recorded by the first Magistrate who handled the case, ^^’here, therefore, the first 
Magistrate examined some witnesses and, on transfer of the case to the second Magis- 
trate, the accused claimed a de novo tnal before which the case was again transferred 
to the third Magistrate who decided the case on the evidence recorded by the first 
Magistrate accepting the waiver made by the defence counsel, held that the third 
Magistrate could act on the evidence recorded by the first and that the accused were 
entitled to a second choice and they exercised it, and even if they had not been 
entitled in law to change their minds, the irregularity would not be a fatal one as 
no prejudice was caused— Wofi v. Keshnehand, 39 Cr.LJ. 815, 176 IC. 808, A.I.R. 
1938 Nag. 288, 1938 NXJ 96, 11 R.K. 80. I.L.R. 1939 Nag. 79, following Cevindan 
Nair v. Krishnan Nah, 47 Mad. 245. 81 1C 54. 1923 M.W.N. 815, 45 M.LJ. 808, 18 
MLW. 949, 33 M.L.T. 189, AIR. 1924 Mad 227, 25 Cr.LJ. 566. 

Transfer of Magistrate to Ws original place: — Before the conclusion of a 
trial, the trying Magistrate was transferred. Thereupon the case was transferred to the 
flic of a superior Magistrate who began to try it de novo. Afterwards the original MagiS' 
trate was re-transferrcd to his original place, and the superior Magistrate transferred the 
case to him with a direction to proceed from where he had originally left it. It was held 
that the inferior Magistrate must try the case de novo, and could not proceed from 
where he had originally left the case, because all that had taken place before the inferior 
Magistrate originally had been superseded — Daioga Choudhury, 20 Cr.LJ. 638 (Pat )j 
Jago Singh, 20 CrLJ 820 (Pat )? Anond Samp, 3 All. 563. But see Naddeem SaktP 
V. Emp, 1937 MW.N 1245, where it has been held that the refusal of the Magistrate 
to re-summon and re-hear the witnesses already examined by him before is only an 
irregularity. 

Transfer of case to the original Magistrate: — A Magistrate was transferred 
after he had finished the major portion of the tnal of a case. The succeeding Magistrate 
granted a de novo trial But the District Magistrate was of opinion that as only a 
small amount of work remained to be done in the case it could be best done by the 
Magistrate who had tned the case, and so he (Dl Magistrate) transferred the case to 
the original Magistrate Held that even the onginal Magistrate to whom the case was 
thus transferred could not take up the case from the point at which he had left it, but 
that he must start the case de novo, because as soon as he was transferred all the pro- 
ceedings which had previously taken place before him were wiped out — Sardar Khan 
Saheb v. AltauUa, 47 MLJ. 926, 26 CrLJ. 510. 85 IC. 254, A.I'R. 1925 Mad. 174, 
20 ML.W. 847; Ramalingam. 35 CrL.J. 1363, 57 Mad. 1019, 1934 M.W24. 369, 1934 
Cr.C. 801, A.LR 1934 Mad 530, 151 I C 309, 40 MLW. 832, A.I.R 1934 Mad. 475, 
67 MLJ 293 See also Ganpai, 38 Cr.LJ. 15, 165 IC. 830, AIR. 1936 Nag. 220, 
1936 Cr.C. 937. In another case it has been held that the District Magistrate cannot 
transfer the case to the original \fagi*trate (who has no longer jurisdiction to proceed 
with the case), but that the new Magistrate who has taken up the case de novo must 
proceed with the trial— Srircnga V. Suftramonia, 21 LW. 610 28 CrLJ 23 (21) 99 IC 
55. A.I.R. 1927 Mad 81, 38 M.L.T. 137. 
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The Allahabad High Court has taken a different view. According to it there are 
two Afagistrates contrasted by this section. The first Magistrate has two qualifications; 

(1) he must have heard and recorded the whole or any part of the evidence, and 

(2) he must have ceased to exercise jurisdiction. The second Magistrate is contrasted 
with the first as “another Magistrate”. The word “another” means that the second 
Magistrate should differ from the first, both on point (1) and pomt (2). Where, 
therefore, the Magistrate is transferred from the district after examining the prosecution 
witnesses, recording the statement of the accused, framing the charge and cross-examining 
the prosecution witnesses and the case is then transferred to another Magistrate in 
whose Court no further proceedings lake place and is again transferred to the original 
Magistrate when he is re-posted to the district, he cannot be considered “another 
Magistrate" within the meaning of sec 350 (1), Cr P. C, because he does not fulfil 
the two points of difference from the first Magistrate. Therefore he does not come 
under sec. 350 at all As he has heard all the evidence for the prosecution, there is 
no power m this section for him to re-hear it ev'en if he desired to do so. The accused 
also has no right to demand a n-hesnns—Shyama Pada Deb v. Sunder Das, 39 
Cr.LJ. 978. 117 I.C. 978, I.L.R 1938 AH 794. 1938 ACr.C. 74, 1938 ALR. 801, 
1938 ALJ 767. 1938 A.W.R. (HC) 492. AIR 1938 All. 536. 11 R.A. 241. 

1015. Proviso (a):— Rigftf of Actused —Under the proviso (o), the accused 
has a nght to demand that the witnesses or any of them shall be resummoned or reheard. 
The policj* of the law U that an accused should be able to claim a nght not to be con- 
victed by a Magistrate who has not himself heard the whole evidence— Safiih Din, 3 Lah. 
115, 23 Cr.LJ, 330 The accused cannot claim re-tnal as such, but can only demand that 
any or all of the witnesses should be re-summoticd and re-heard — Tukaram, 37 Cr.L.J 983 
(984), 164 IC. 744. tL.R. 1936 Nag. 92. ALR. 1936 Nag. 153. 1936 Cr.C. 708, 19 
N.LJ. 115. The accused has an absolute statutory nght to claim a de novo trial and 
the Magistrate has no authority to limit that right by imposing any condition on 
its exercise (eg., payrnertc of any proccss-fees and expenses of (he wrCnesses)— 
Maung Chit Tay v. Maung Tun f/yun, 3$ CriJ. 953, 156 I C. 441, 13 Rang 297, 
AI.R. 1935 Rang 108. 1935 CrC 317. The accused can exercise his right under the 
proviso (a) in case of a tmJ only; where a preliminary inquiry before commitment is 
transferred before frame of charge, the accused is not as of right entitled to an inquiry 
de novo — Palaniandy, 32 Mad. 218; Nathu, 1903 P.R 14 Where it is an enquiry and 
not a trial, the case does not come under the proviso (a) of sub-section (1) of sec. 350, 
Cr. P. Code. The Magistrate has, however, got a discretion to exercise whether he 
will act on the evidence recorded by his predecessor, or he will resummon any of the 
witnesses before he frames a charge against the accused. The Magistrate, if he is 
so satisfied, can resummon witnes-ses examined by his predecessor, in the exercise 
of his discretion as provided for in section 350, sub-section (1), Criminal Pro- 
cedure Code — Ashutosh Sen Gupta v. Ernp, 42 C.W.N. 224. Proceedings in a 
warrant case before a charge is framed are merely an inquiry and not a Iriat, 
and if a case is transferred at that stage, the accused cannot demand a fresh 
examination of witnesses to be made by the succeeding Magistrate — Ramanalhan. 
46 Mad. 7I9i Lakhmireddy w Munireddy. S4 Mad 512, 32 Cr.LJ. 635, 131 IC. 5, 
A.1R. 1931 Mad 488, 33 MLW. 336, 1931 MN.W. 179, 60 ML.J 524. 1931 Cr.C. 
552, Ind. Rul. 1931 Mad 469; rH^arom. 19 NL.J 115, 37 Cr.L.J. 983 ( 985), 164 
I.C. 744, IX.R. 1936 Nag 92. A.I.R. 1936 Nag 153. 1936 CrC. 708; Canpal, 38 
Cr.LJ. 15, 165 IC. 830, ALR. 1936 Nag 220, 1936 CrC. 937; Komma Hari Chandra 
Peddi. 39 Cr.LJ. 828. 176 IC 879, AIR. 1938 Mad 742. 1938 M.im 587, 48 
ML.W. 136, (1938) 2 MLJ. 222. 11 RAL 189. But the accused is not altogether 
without a remedy, because as soon as the charge is framed by the succeeding Magistrate, 
he can under sec. 256 recall all the prosecution witnesses whose evidence has been 

taken, and thus he has a nght equivalent to that of demanding a de noto trial 

Polan/andy, 32 Mad 218 (219). But according to the Calcutta High Court a trial 
commences as soon as the case is called on with the Magistrate on the Bench, the 
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accused on the dock, and the reprcsentath’es of the prosecution and for the defence 
ire present in Court for the hearing of the case. The proper time for the accused to 
ask for resummoning and rehearing of the witnesses is as soon as the trial commences 
before the second Magistrate — Gomar Sntfor, 25 Cal. 863, 2 C.W.N. 465. In trials 
of summons cases and in summarj’ trials, the time when the accused is to demand 
that the witnesses shall be resummoned and reheard is when the second Magistrate 
commences his proceedings — SoAffe X)m, 3 Lah. 115, 23 Cr.L.J. 330, 66 I.C. 826, A.I.R. 
1922 Lah. 49, 10 P.W.R. 1922 (Cr.); LobhsinS. 35 Cr.LJ. 1261, 151 I C. 213, 28 
SL.R. 239, AI.R. 1934 Sind 106, 1934 Cr.C 831, A.I.R. 1934 Sind 116; /. B. San, 31 
Cr.LJ. 282, 121 I.C. 646, A.IR. 1930 Nag. 59. 1930 Cr.C. 147. 

According to the Calcutta High Court, this proviso applies only to a trial and does 
not apply to an inquiry under see. 145; consequently, a Magistrate has power to proceed 
with the inquiry of a case under sec. 145, where a portion of the evidence has been 
recorded by his predecessor, and he is not bound to resummon the witnesses on the 
application of the accused — Sycd Sadeft v. Sachlndro, 37 CL.J, 128; Sands Si'n|k v. 
Gobind, 5 P.L.T. 237, 25 Cr.L J. 89 But a Pull Bench of the Madras High Court has 
laid down that the proviso (a) applies to an inquiry under sec. 117, because such inqiucy, 
according to sub-sec. (2) of sec. 117, is made in the manner prescribed for conducting 
“tnals” in summons or warrant cases and in fact has all the features of a trial — Venkata 
Ciiinnaya, 43 Mad 511 (525, 527) (F.B ). This is also the view of the Oudh Court — 
Baif NalA, 27 OC. 323, 25 CrLJ. 1380; and the Allahabad High Court — Mohotab 
Si«|k. AI.R. 1937 All. 438, 1937 AW.R (HC.) 382. 1937 A,L.J. 373, 169 I.C. 833, 
1937 A.LR. 593, 38 Cr.L.J, m. 1937 A.I.Cr.R 29; Covinda v. Emp . 20 N.L.J. 117. 
See also Note 288. 

But this proviso docs not apply to a further inquiry which is held according to the 
direction of a Sessions Judge under sec. 436- Therefore, where an inquiry was at first 
held by a Magistrate which ended in an order of discharge, but the Sessions Judge 
ordered a further inquiry under sec. 436 and relumed the case to the original Court, but 
in the meantime the former Magistrate had been succeeded by another Magistrate, held 
that this new Magistrate was entitled to go on with the case and frame a charge without 
re'e^amining the witnesses previously examined, and the accused had no right to demand 
that the witnesses be re-summoned and re-examined— itfliA^iiVcddy v. Muni Reddy, 
54 Mad 512, 60 M-LJ. 524, 32 Cr.L.J. 635 ( 636), 131 I C. 5. 1931 M.WJ7. 179, 33 
M.L.W. 336, 1931 Cr.C. 552, A.I.R 1931 Mad. 483. For contra — see Ramaswami v. 
A/. Subban, 32 Cr.L J. 226. 129 I.C. 79, 1930 M.W.N. 911, 32 M.L.W. 782, A.IR. 1930 
Mad 983, 1930 Cr C. 1199, Ind. Rul 1931 Mad. 223. But the Allahabad High Court 
holds that proceedings on further inquiry must start de novo — Hasnu, 6 All. 367. 

The discretion given to a Magistrate by sec. 350 (1), Cr. P. C., to act or not to act 
upon the evidence recorded by his predecessor is not absolute but is controlled by the 
first proviso to that section and it is solely left to the accused whether to claim the 
right to have the witnesses already examined by the previous Magistrate re-called and 
re-examined by the succeeding Magistrate — /. B. San, 31 Cr.L.J. 282, 121 I.C. 646, 
A.I.R. 1930 Nag. 59, 1930 CrC. 147. It is true that this section does enable a 
Magistrate to re-summon the witnesses and recommence the enquiry or trial, but that 
right of the Magistrate is subject to the proviso that the accused may, when the second 
Magistrate commences his proceedings, demand that the witnesses or any of them be 
resummoned and reheard It follows, therefore, as a corollary from this that if the 
accused does not wish to have a fresh tnal, he can insist upon his case being decided 
upon the evidence already recorded by the first Magistrate— A/onroor Ali v, Abdus 
Salom. 35 Cr.UJ. 1147, 150 IC. fS7, 11 O.W.N. 825. AI.R. 1934 Oudh 324. This 
%*iew of law was apparently not followed by the Calcutta High Court in Ref. No. 5 
of 1937— (Serniuddirt Sheikh v Sosfti Bhusan, unreported case decided on the 8th 
Februarj*. 1937)' The Nagpur High Court also disagreed with the view taken in 
.Uanzoor AH v Abdul Salam. supra. It has bid down that the accused has no right 
to insist that there sliall not be a de novo trial or inquiry, or that the Magistrate 
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is acting without jurisdiction m beginning the proceedings anew when the accused does 
not so desire. Section 350. Cr. P. C., lays down that one Magistrate succeeding another 
may either act on the evidence partly recorded by his predecessor or he may re-summon 
the witnesses and re-commence the inquiry or trial. The discretion is in the Magistrate 
and his action is only limited in the trial by prm'jso [a) There is no proviso that 
the accused may demand that witnesses examined by the Magistrate who has ceased 
to exercise jurisdiction shall not be re-summoned and re-heard It is clearly desirable 
for the proper administration of justice that normally the Magistrate who passes the 
final order sliould be the Magistrate who has heard all the evidence, and in order 
that there should be no prejudice to the accused; it'is expressly provided that, in 
cases where the Magistrate does not propose to follow this procedure, the accused 
is entitled to demand that tins procedure shall be followed — Saidarilal v. Emp., 38 
Cr.LJ. 697, 169 I C. 47. 9 R.N 2.^, I L R 1937 Nag 538, A I R 1937 Nag. 147. The 
Madras High Court has al^ held that the Magistrate as welt as the accused has a 
privilege under this section If he does rot like the idea of giving judgment on 
evidence partly or wholly recorded b> his predecessor, he may decide to re-summon the 
witnesses, recommence the inquiry or trial If he exercises that option it is clear that 
the accused cannot object to the examination afre«h of any witness — Mudda Venappa, 
36 CrLJ. 1265, 157 I C. 1020. 1935 MWN 179. AIR 1935 Mad 318, 1935 CrC 
381, 8 R.M, 203, In a very recent case the Oudh Chief Court also accepted the 
i-ieir of the Nagpur and Madras High Courts as mentioned aboie and refused to 
follow the deeivon in Mamoot AH v Abdus Salam. supra It has laid down that 
it does not appear on a consideration of the wording of sec 350, sub-cl (1) that the 
proxiso has any application in a case m which the second Magistrate decides to 
re-summon the witnesses and re-commence the inquiry or trial The proviso gives 
the accused a right at the time of the commencement of the proceedings before the 
Second Magistrate to demand that the witnesses or any one of them be re-summoned 
and re-heard, and it does not give him any other right. It would be difficult to say 
that ran la aay indicia) stase be prefvdice te> ihs latenst d ihe accused by 
the Magirtratc who is to try the case, re-summoning the witnesses and re-eommenang 
the trial. It may he that the eiTect of such an order will be that the tnal will be 
protracted somewhat longer than it might otherwise have been, and it may be that 
the Magistrate may decide to frame further charges in addition to the charge or 
charges, if any, framed by tlic first Magistrate, but that is a matter which would 
have been within his competence in any case under the provisions of sec. 227, Cr. P 
Code— C«r Dayal v. Sheo Dularey. 39 Cr.L.J. 858. 177 I.C 250, 1938 A Cr.C. 86, 11 
R O.* 37, 1938 O.L R. 402, 1938 O.A 652. 1938 O.W.N. 841, A.I.R. 1938 Oudh 218. 
See also Tukaram. 19 NL.J. 115, 37 CrLJ 983, 164 I C. 744, ILR. 1936 Nag. 92, 
A r.R. 1936 Nag. 153, 1936 Cr.C 708 and Canpat. 38 Cr.L.J. 15. A I.R. 1936 Nag. 220, 
1936 Cr.C. 937. 

The Magistrate is not bound to ascertain from the accused whellier he wishes to 
exercise the right conferred by this proxiso This section confers the right on the accused 
to demand, and does not prescribe that the Magistrate shall ask the accused whether he 
will exercise the right or not — Nga Po, UBR. (1912) 151, 14 Cr.L.J. 175. The 
hfagistrate is not bound to have the accused brought before him to ascertain whether he 
wishes to exercise this nght — KfSTam, 1884 P.R. 6 An omission on the part of the 
Magistrate to ask the accused whether he xrants evidence to be reheard is a mere 
irregularity curable fay sec. 537. In Baruefii. 10 BurX.T, 73, 17 Cr.LJ. 401, howex’er, ft 
has been held that it is necessary for the Magistrate to acquaint the accused with the 
fact that he is entitled to have the witnesses re-callcd and re-e.xamined, and that there 
are many cases in which it is desirable that the Magistrate jrho passes judgment should 
have the opportunity of seeing the witnesses. But see Chinnayar v. Maung A/a Tki, 
40 Cr L.J. 829 ( 831) , 183 I C. 216, A.I R. 1939 Rang 219. where it has been laid down 
Uiat a duty is cast upon the accused to demand a new trial, if they desire it, and not 
upon the MagisUate to ofier it. 
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But there is no doubt that if the accused wants the evidence to be reheard, the 
Magistrate must recommence tlie trial — Hyyin v. Than Pe, 9 L.B.R. 92, 19 Cr.L.J. 321} 
and the refusal of the Magistrate to do so would be an illegality not curable by sec. 537 
~AmtT Khan, 1903 PR. 3; Coma Sirdar, 25 Cal, 863. 

That proviso does not mean that if the second Magistrate re-summons the witnesses 
at the request of the accused, the tnal necessanly commences de novo, necessitating the 
framing of a fresh charge The second Magistrate can legally convict the accused on 
the charges framed by his predecessor — Kanicar Sen, 9 O.W.N. 1136, 1933 Ci.C. 168, 
A I R. 1933 Oudh 86, 8 Luck\ 286, 34 CrXJ. 124, 141 I C. 192. Cf. Sriramulu v. 
VeerasaUnZam, 38 Mad 585 IVhat is called a tnal de novo is not strictly speaking 
a new or fresh trial. All that it means is that the accused has the right to have all 
or any of the witnesses rc-summoned and re-heard by the new Magistrate. It does 
not mean that when the accused claims this privilege of re-summoning and re-hearing 
the witnesses what has taken place before is completely wiped out or that be should 
renew every application which he had made before he claimed that privilege — D. M. 
VenkalanaTayana, 38 CrLJ. 537, 168 I.C. 291. 45 M.L.W. 240, 1937 M.WJ^. 173, 9 
R.M 559, AI.R. 1937 Mad. 448. (1937) 1 ML.J. 338. 

Where the accused claims under this section to have the witnesses re-examined by 
the succeeding Magistrate, the witnesses should be re-summoned without the payment of 
any fees— Ehffi V Eraiiri, 8 Bur.L.T. 43, IS Cr.LJ. 687. See also Maung Chit Tay v. 
Maii«g Tun Nyun. 36 CrL.J. 933, 156 1C 441. 13 Rang. 297, A.I R. 1935 Rang. lOS, 
1935 Cr.C. 317. 

Under this clause, it is the duly of the Magistrate, on the desire of the accused, to 
re-summon the witnesses. But the Magistrate can rc-summon only those witnesses who 
are available. If any witness dies in the meantime, and the evidence which he gave 
before the previous Magistrate is proved and relied upon, and the other witnesses are 
re-summoned, the procedure is quite in accordance with law— leAof, 8 Lah. 570, 28 
Cr.LJ. 451, 101 I.C 483. 28 P.L.R 199. A1.R. 1927 Lah 332, 8 A.I.Cr.R. 83. 

Where the demand of the accused under this proviso was satisfied by the Magistrate 
by re-summonmg the witnesses and rehearing the evidence, the accused cannot claim a 
further opportunity of re-summoning prosecution witnesses for the purpose of cross- 
examining them inasmuch as such a right h not recognised under this section— Edward 
Pkilbert. AIR. 1935 Mad 258, 1934 MW.N. 1357, 37 CLJ. 150, 159 I C. 663, 1935 
Cr.C. 332. 

Under proviso (a) to sec. 350, Cr. P. C., the right given to an accused person 
IS the right of demanding that the prosecution witnesses or any one of them be 
re-summoned and re-heard, and It rests on the accused to say who should be re- 
summoned and re-heard and the complainant has no such right and cannot claim a 
de novo trial from the beginning — V'adigalapydigada, 85 I C 366. 20 M.L.W. 916, 
A.IR. 1925 Mad 317, 26 CrL.J. 526 

In a de novo trial the prosecution can examme witnesses in the order in which it 
desires— Ihraftini, 36 CrLJ. 41, A.I.R. 1934 Nag. 209, 1934 Cr.C 980. 

IVhere, during the hearing of an application for transfer, the petitioners’ Advocate 
gave an undertaking that his clients would not ask for a de novo trial, held that, in 
the improbable event of the petitioners declining to honour their Advocate’s under- 
taking, the powers of the High Court arc not such that it w’ould be impossible for it 
to pass a suitable order — Hemanta Kumar v. Nando Kumar, 41 C.W.N. 188 (192). 

Witness examined on commission: — ^The words 're-summoned and re-heard’ 
used in proviso (a), sec. 350, Cr. P. C., pre-suppose that the witnesses have already 
been summoned and heard Those words can not therefore apply to a witness who 
had neither been summoned to the Crinraial Court nor heard therein but had been 
examined on commisaon. Apart from this interpretation of the wording, it is obvious 
that sec. 350, Cr. P. C., is inserted in order that an accused should not be prejudiced 
by a Magistrate relying on e\ndence which he did not himself record, and that in case 
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of wilnesscs examined by interrosalories there would be no point whatever in the 
second Magistrate issuing a further commission for interrogatories— Ram v. 
Emp. 38 Cr.LJ 748 (749). 169 LC. 44, 9 RPcsh 131. AIR. 1939 Pesli. 67. Where 
a dc novo trial is demanded and granted, it is not necessary that a fresh set of 
interrogatories should be issued, nor does it appear that the interrogatories which 
have already been answered can be excluded from evidence in the case The object 
of re-summonmg witnesses who ha\e alrcadj been examined is that the Magistrate 
may sec their demeanour in (he witness box This does not apply in the case of 
interrogatories. Tlic answers gj\-en to the interrogatories before the de novo trial 
can therefore be considered as evidence against the accused m the case during dc novo 
trial— Roj/io« Lai v. Emp .AIR 1940 Pesh 17, 41 Cr L J 681, 188 I C 770 

The purpose of this section clearly is to provide that the Magistrate should, if the 
circumstances so require, decide the case only on evidence that he has himself recorded, 
upon the evidence of witnesses that he has been In a trial de novo by the succeeding 
Magistrate the purpose which governs this section cannot De assisted by the cross- 
exanunalion upon commission of a witness whose evidence has been recorded upon 
commission during the proceedings before the first Magistrate and whom the Magistrate 
fcas never seen. A demand of re-summoning and re-hearing cannot apply to a case 
of a witness who has never been summoned, never been heard by the Court and whose 
evidence has only been taken upon commission— SmtArannfoi v Emp, A.IR 1940 
Sind 193. 

Effect of contravention;- — See Hy}in v Tfian Pe, supra, Amn Khan, supra 
and Comer Sltdai, supra. 

A . contravention of ific provisions of section 350 (1) (a), Criminal Proce- 
dure Code, will vitiate the trial only when there is a refusal on the Magistrate’s 
part to re-summon and rc-hear the witnesses or when the evidence of witnesses 
examined against the provisions of clause (a) is relied upon by the Court. It is 
mdoubiedly a breach of sec. 330 (J) (a), Cr. P. C, when a witness is only cross- 
examined in the second Magistrate's Court. But if his evidence is discarded on 
account of the witness not being exainined-in<hjcf in the Court of the second Magistrate, 
no prejudice can be caused to the accused by the omission of the prosecution to 
examine him and the defects of procedure which do not cause any prejudice to the 
accused do not vitiate the trial — Sheo Ram v. Emp., 39 Cr.L.J. 8S4, 177 I.C. 200, 
1938 O L.R 399, 1938 A Cr.C. 95, U R O. 35. 1938 O.A. 661. 1938 O.W.N. 881, A I.R. 
1938 Oudh 212 

The Madras High Court has. however, held that non-compliance with the demand 
of the accused to rc-summon and re-hcar witnesses is not an irregularity which vitiates 
the trial Where all the witnesses were further cross-examined before the Magistrate 
who deeded the case, the accused canixit, therefore, be said to have been prejudiced 
by the refusal of the Magistrate to re-summon and re-hear the witnesses and the 
Conviction cannot be set aside on this ground — Pedda Ramamum Reddi, 39 Cr.LJ. 
932. 177 I.C. 598, 48 MLW. 248, 1938 MW.N. 820. 11 RM. 358, A.I.R. 1938 Mad. 
724, (1938 ) 2 ML.J 41. See also Naddcem SahRi \\ Emp, 1937 MlVJvf. 1245. 

1016. Proviso (b); — A Distria Magistrate can under proviso (b) set aside 
a conviction passed by a first class Magistrate in the distnet though no appeal lies from 
his order to the District Magistrate — Pnya Copal. 9 Bom. lOOi Opendra v. Dukhini, 12 
Cal. 473; Laskari, 7 AH 853? Padmanabhe, 8 Mad. 2S 

1017. Sub-seetjon (2)s— The procedure laid down in this section does not 
apply to proceedings stajed under sec 3 i 6 —^ficfiammad, 91 P.L.R. 29(to, 2 CrL.J. 369. 
Thus, where a Magistrate trying a case was of opinion that the accused dewrved a 
severer punishment than he could in/bet, and stajed the proceedings and subnittrf the 
case to the District Magistrate under sec. 346, it xras held that the District Magistrate 
could not convict the accused on the evndence recorded by the referring Magistrate even 
though the accused did not want the evadcnce to be re-heard— .'fi/ftammod. supra; 
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19 CrLJ. 625 (Pal.); ParovciJa Cfttna V<niH, 17 L.\Y. 247, 24 Cr.LJ. 413 
See also Note 1002. 

This syb-section as no\. amended further lajs down that the procedure of this 
sertion does not apply to sec. 349. Even prior to tins amendment it was held that the 
superior Magistrate to whom a case had been transferred under sec. 349 could act upon 
the endence already recorded by the subordinate Magistrate and was not bound to hold 
a cfe novo {rial — Ragftava. 2 ll'eir 428 This is now made clear by the present amend- 
ment. See Dodo. 18 S.L.R. 216, 26 CrXJ. 1363. 

The first part of this sub-section refers to proceedings which ha\*e been staj-ed 
under sec. 346. Manifestly, it relates to the power given to a Magistrate by sub-sec (1) 
of sec 350 of acting upon e\ndence recorded either wholly or partly by his predecessors. 
It IS abundantly clear that the first part of sub-sec. (2) was intended to proride 
that where proceedings had been stayed under sec. 345 the Magistrate by whom the 
case is subsequently ta^en up is to hold a de nofo trial. The only reasonable construc- 
tion to put upon second part of the sub-section would be to say that where proceedings 
have been submitted to a superior Maoslrate under sec 349, the accused may not 
insist upon a de noio tnal — Sastki Copai Samtii v. Hojidas Ba^di, 39 Cri.J. 606, 
175 I.C. 537, A.IJb 1938 CaL 415, 42 CIVA*. 508. 10 R C. 799. 

1016. Sub-section (3); — TMits/er cf ptofccdmis Sub-section (1) applies 
where the Mattslrate is transferred from one place to another, the ease remaining in the 
same Court. But does that sub-section apply where a case is iTonsferred from one 
Magistrate to another, under sec 528. the Nlagistrate remaining in the same post? In 
other ^iprds, does that sub-section apply to transfer of rasrs as well, or is it confined 
only to transfer of Magistrates only ? There was some dJIcrence of opinion under the 
old section as to this quesuon In the following cases, it has been held that tMs section 
cos*eis cases where proceedings are transferred by sec 528 from the Court of one 
Ma'gistiate to that of another, because as soon as a case is transferred from one 
Magistrate to another the former ‘ceases to exercise jurisdiction' in the case within the 
meaning of this section. Consequently, on a transfer of a case from one Magistrate to 
another, the latter Magistrate can decide the case on e%'idence recorded by the Magistrate 
from whom the case has been transfened. or on evidence partly recorded by that 
Maristrate and partly by himself — Mohesh Chandra. 35 Cal. 457; Kudrutulla. ^ CaL 
781; Palaniandy. 32 Mad 218; Baraeki. 10 Bur.L.T. 73. 17 CrI.J. 401; Chandra 
Kiskore. 21 C.W»N'. 73Sj Ramdas, 40 AIL 307; Sanhua. 36 AIL 315; Akbar AU, 20 
CrL.J. 41 (Nag ); Ganga Chelly, 20 CriJ. 496; Rupa Singh, 22 CrJJ. 82. 1 PX.T. 
679. But the contrar)* view was taken in the foUowing cases — Angnu, 1889 A.WJY. 
139; Uptndra Kumar. 12 C.WJS’. 1407 6 CrJ-J. 431 (438); La Tok. 1 301; 

Radhe. 12 AIL 66; Bash. 14 All. 346; L<ir>a. I N.L.R. 187. 

To remoN-e this conflict of opinion, sub-sec (3) has been added, adopting the former 
riew. “There has been some difference of opinion as to the position when cases are 
transferred from one Magistrate to another otherwise than from a predecessor to a 
successor in office The Amendment prorides that the Magistrate from whom the case 
is transferred ■=ha11 be deemed to cease to have Jurisdiction within the meaning of this 
section” — Statanent of Objects and Reasons (1914). 

350A. No order or judgment of a Bench of Magistrates 
Changes in constituUon shall bc invalid by reason only of a change 
of Benches. having occurred in the constitution of the 

Bench in any case in lehich the Bench by zvhich such order or 
judgment is passed is duly constituted under sections 15 anrf 16, 
and the Magistrates constituting the same have been present on 
the Bench throughout the proceedings. 

This section has been added bj* sec 95 of the Criminal Procedure Code Amendment 
Act. X4Tn of 1923. 
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“We have added a new section after sec. 350 nhich in our opinion gives effect to 
the law as laid down by the High Court. Briefly, it provides that a judgment of a 
Bendi ^all be \-alid when the Bench is duly constituted at the time of passing the 
judgment and the judgment is passed by Magistrates all of whom have heard (he 
prorcedtngs (hTOughouC'—RepoTt of the Joint Commiltee (1922). 

1019. All Magistrates must be present throughout: — ^This section 
Jsys down that alJ the .%fapistrates wjio lake part in the indgment must have been present 
throughout the proceedings. If, therefore, any member of the Bench is not present on 
any hearing, no properly constituted Bench can be said to have been m existence. A 
com-iction in sudi trial is unsustainable— 1932 ALJ. 42, 33 CrLJ. 200 
(201), 135 IC. 835, 1932 Cr.C 152, AIR 1932 All 127. See also 20 Cr.LJ 823, 
53 I C. 823, 10 M L.W. 366 Four Magistrates A. B, C and D, commenced the trial. 
But A was absent during a part of the trial, but es'entually he, with the three other 
Magistrates who had been sitting throughout the trial, signed the order competing 
tile accused, ffetd that the tnal was vitiated, as A was absent during part of the 
proceedings, even though the three Magistrates sat throughout the proceedings and 
formed quorum according to rules li is wrong that a Magistrate who has been absent 
during a part of the trial should express an opinion on evidence which he has not 
heard and veri’ possibly influence his fellow Magistrates, although they are in a 
better position than he is to decide the case — Cangappa, 23 Bom L R 833, 22 Cr.L.J. 
615, 63 I C 151 (152)} Ram Khelauan v. Sheo Nandon. 54 All 413, 1932 CrC 207 
(208). 140 I.C 122. 33 Cr.LJ 88$. 1932 ALJ. 166. A.l R. 1932 All 191s Skumbhu v. 
Ram Komul. 13 C L.R 212s P/ago v 5/ion-t<»r. 28 N.L R, 190, 1932 Cr.C, 447, 138 I.C 
175. 33 Cr.L J 559. 15 N.L.J. 1, A.I R 1932 Nag 95 

This section is intended to apply to only such cases where one or more members 
dlrop out altogether and the remaining Magistrates who constitute the Bench which 
passes the order or judgment have been present on the Bench throughout the proceedings. 
There can be no doubt that if any of the Magistrates constituting the Bench which 
pronounces the judgment or the order has not been present throughout the proceedings, 
then sec. 350A is not complied with In such a case there would be an irregularity, and 
not an illegality \ itiatmg the trial — Dasrath Rat, 36 Cr L J 38, 152 I C 158, 56 All 
599 1934 ALJ 376, AIR 1934 All 144. 1934 CrC 210 See also Mathura, 31 
Cr.L.J. 701, 144 I C 123, A I R 1933 All 355, 1933 ALJ 547. 1933 Cr C 628. Ind Rul 
1933 AH 379, 55 AH 459 It is an irregularity for an Honorary Magistrate to sign 
a judgment if he has not been present throughout the proceedings This .s an irregu- 
lanty which would not necessarily vitiate the tnal IVhere the Honorary Magistrate, 
who had not been present on all the heanngs, was present on the date when the 
judgment was delivered and inadvertently signed it and had taken no real part, held 
that no failure of justice had taken place and that the trial was not liable to "be set 
aside— /o/ar Khan, 36 CrLJ 907, 156 IC 101, 1935 ALR 545, 7 RA 1056, AIR. 
1935 All 814, 1935 Cr C 916, 1935 ALJ 969 But see Rameshaar v Bharath, 35 
CrLJ. 417, 147 IC 516, ALR 1934 Oudh TO. 1931 CrC 255, AIR 1934 Oudh 
85, U O.WN 75, where the Oudh Chief Court, bax-ing come to the conclusion that 
all the members of the Bench were not present throughout, held the trial to be wholly 
irregular and illegal and set aside the convicuon See also Alia Vteraswamy Rtddt 
V. Cunisetty Venkaiasieamy, 39 CrLJ 680. 175 IC 874. 1938 M WN. 591. 48 ML IV. 
149, 11 RM 1, where it has been held that a conwcUon is illegal if the Magistrates 
who signed the judgment did not hear all evidence 

This section practically laj-s down that sec 350 does not apply to trials before 
Benches of Magistrates: that in such tnals the ca-^e should be decided by the Magistrates 
who have heard the whole of the evidence— Bomn \ Bhoiconi. 23 Cal 194; Hardu-ar v. 
Khega. 20 Cal. 870; Itala, 8 LBR 463. 18 CrLJ. 96; Cirdhan. 2 Lah. 237 ( 238); 
Abdul Gkani, 1922 P.L.R 1. 22 CrLJ 511. 62 I C 335 Vhere the e%ndence for the 
prosecution was taken before two Honorary Magistrates A and B and on a subsequent 
day the evidence for the defence svas taken and judgment deli\-ered by B and C, *ffi 
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that as C was not present throughout the proceeding, the trial was bad. The High 
Court set aside the decision and ordered a new trial — Hardwar v. Khega, 20 Cal. 780 
(873)? Basappa, 18 Mad. 391. Where the cvrdersce for the prosecution was heard by 
three Magistrates A, B and C, and on a subsequent day four diSerfnt Magistrates, 
D E. F and G, none ol whom had previously attended, recorded the evidence for the 
defence and acquitted the accused, held that the trial must be set aside — Ram Sundar v. 
Rajab, 12 Cal. 558 (559)} Itala, 8 LB.R. 463, 18 Cr.LJ. 96. MTiere the trial of the 
accused was commenced before a Bench of four Magistrates who heard part of the 
evidence, and continued before the same four Magistrates and another, who joined as 
the fifth, and ail the five Magistrates delivered judgment, held that the trial was 
vitiated and there must be a retrial — Subrauiania. 38 Mad. 304 (305), 16 Cr.L.J. 489, 
29 I.C. 329} Damri v. Bhou-ani, 23 Cal 194 (195). IVhere only three Magistrates 
heard the evidence and tried the case and the judgment was signed by seven, this is 
illegal and in case of conviction this illegality vitiates the trial. Even in case of 
acquittal the nature of iUegahty is sucli as woufd warrant interference in revision in 
the interests of the public— P/efto Kudamban v. Sarvaikaro Thevars, A.I.R. 3931 Mad 
494. 1930 M\V.N 770, 3 MCrC. 221, 1931 Cr.C. 558, 133 I.C. 4, 32 Cr.LJ. 971 
In an Allahabad case a trial was partly held before J and N who heard the prosecution 
evidence, and the case was adjourned and on the next day was heard by J and P, 
before whom the prosecution witnesses were cross-examined and defence evidence was 
takenj the case was again adjourned and on the third day J and N proceeded to 
deliver judgment. Held that the judgment ought to have been delivered by J and P 
who had heard the major portion of the evidence— Malhuta, 41 All. 116 (125). This 
case was decided with reference to certain rules framed by the U. P. Government as 
to the constitution of Benches, and also with reference to the circumstances of the case. 
But it is no longer good law in view of the present section 350A, because the Magistrate 
P was not Present throughout the proceedings. 

Where out of three Magistrates constituting a Bench, only one is present on all 
hearings throughout the trial, silting sometimes with one, sometimes with the other, 
and sometimes with both, the trial is bad as contravening the provisions of this section, 
even though the quorum consisted of two— Rowwori, 7 Lah 122, 27 Cr.L.J. 463, AIR. 
/1926 Lah. 304 "nius, a Bench of Magistrates conasted of A. B and C A and B began 
the trial and recorded a portion of the evidence. B and C sat at the next two hearings, 
and all the three sat at the subsequent hearings and signed the judgment. Held that 
the trial was bad as it contravened the provisions of this section, even though the 
quorum required was only two — Sura; Bah, 4 O.W.N. 1240, 29 Cr.LJ. 310 (311), 
AI.R. 1928 Oudh 212, 107 I C 875; Biij Bhuihan v. Ram Kirat, lO OLJ. 614, 25 
CrL.J. 198, A.I.R. 1923 Oudh 163 (165) "In order that the conviction shouJd be legal, 
it must be by a quorum of Magistrates required under the rules, each of whom has 
heard the whole evidence — Nthched, 13 SLR. 166, 53 I C. 609, 20 Cr.L J. 769 

1020. Absence of unnecessary Magistrates:— iVhere a trial was begun 
before a Bench of seven Magistrates, and when the judgment was pronounced, only 
five out of the seven were present, and these five members constituted a legal Bench, it 
was held that the mere arcumstance that two out of the seven Magistrates were absent 
on the day on which the accused was convicted did not affect the legality of the con- 
viction, as the other five Magistrates who legally constituted the Bench attended the 
trial from beginning to end — Karuppana v. Chairman, 21 Mad 246. ‘Where two 
Magistrates who decided a case sat throu^iout the trial and constituted the quorum of 
the Bench, the trial would not be vitiated by the mere fact that two other Magistrates 
who were not necessary to the quorum and who were present at the time of the com- 
mencement of the inquiry were not on the Bench at the time of the decision of the 
case — Venkalrama v. Swaminatha, 38 Mad. 797, 15 Cr.L.J. 519; Balbkadri v. TtTbftubaM, 

6 Cr.L J. 43, 3 N.L.R. 67; Khuda Bahsh. 15 A L.J. 463, 18 Cr.L.J. 749 But if by - 
reason of the absence of a member, the remaining members did not legally constitute the 
Dench, the trial could not proceed. Thus, where a Bench consisted of A, B and C. but 
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A was absent on the first day of trial when the witnesses were examined and also on 
the day of judgment, it was held that the conviction of the accused by B and C alone 
was bad and that there must be a retnal — Taitfravali Ba[)iTa]u, 36 MLJ. 362, 20 
Cr.LJ. 823, 53 I C. 823 ( 824). 

Want of quorum: — Where a Bench of Magistrates established by the local 
Government is, und^ the notification establishing it, to consist of not less tlian two 
members, one nember of the Bench cannot alone adjudicate upon a case— Lado, 1902 
AW.K 148. Where a ca«e was tried by a Bench of Magistrates, one of whom recorded 
the evidence white the other was sitting close by and going on with another case, fiefd 
that as the hearing tools place practically before only one of the Honorary Magistrates, 
the order must be set aside and the ca«e tried de noru— Sid/aH v Shamser, 25 0 C 182, 
23 CrX J 696, A.I H 1922 Oudh 21 Where the rules relating to a Bench of Afagistrates 
provide that two members shall constitute the quorum, the evndence recorded by a 
Magistrate sitting singly is not evidence recorded m a Court, and the mere reading _ 
over to the Bench, when property constituted, of the statements so recorded would not 
render those statements admissible ai evidence— C«/ m. 20 SLR. 134, 27 CrLJ. 542 
(543), 93 I C 1038, AIR 1926 Sind 192 Similarly, a tnal by two members of a 
Bench which according to rules must consist of not less than three members, is bad in 
law— A/utfria. 16 Mad. 410 Thus, where a Bench of three Magistrates constituted under 
the rules commenced a trial and heard the prosecution evidence but afterwards one 
member of the Bench was absent, and the remaining two Magistrates went on with the 
tnal, heard the defence endence and conneted the accused, field that the trial having 
been m contravention of the rules was void The tnal ought to have been adjourned 
till the absent member was present, or il should have been held afresh before a different 
set of Magistrates— A/o/jidcen. 44 Bom 400. 21 CrLJ 369 See also 36 MLJ. 362, 
supra 

351. ( 1 ) Any person attending a Criminal Court, although 
Detention of offenders not under arrest or upon a summons, may 
attending Court bc detained by such Court for the purpose 

of inquiry into or trial of any offence of which such Court can 
take co8:ni7ancc and which, from the evidence, may appear to 
have been committed, and may be proceeded against as though 
he had been arrested or summoned 

(2) When the detention takes place in the course of an 
inquiry under Chapter X\'JJI or after a trial has been begun, the 
proceedings in respect of such person shall be commencerl afresh, 
and the witnesses reheard. 

1021. This IS a self-contained section and the cognizance which a Magistrate 
takes under this section in respect of an offence is independent of the provisions of 
sec 190 (c) The accused against whom cogmzance is taken under this section has full 
information as to the source and particulars of the materials upon which the Magistrate 
acts. 'He is thus not placed under a disability to combat the effect of the suspioous 
circumstances operating upon the mind of the Magistrate and influencing his judgment 
as in the case of a proceeding ansing under clause (c) of sec 190. Consequently, the 
provisions of sec 191 arc inapplicab'e where a Magistrate takes cognizance under this 
■^tion— Sait/ifa. 5 NLR. 113 (144), 10 CrLJ 303 ( 306), 3 I C 568. Sec 190 finds 
place in a chapter which relates to the initiation of proceedings; whereas sec 351 deals 

wxlh a matter arising during the course of a proceeding already initialed Sakhia, 

supra. Therefore, if a Magistrate who has already taken cognizance of a case on a 
complaint or a police report, jwns as a co-accused in the case any person attending the 
Court (eg , a prosecution witness) who seems to be implicated in the offence under trial, 
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he acts under this section and not under sec. 190 (c) — Lain, 4 S.L.R. 258, 12 Cr.LJ. 399, 
11 I.C. 583; Sakhia, supra (dissenting from Khudtram, 1 C.W.N. 105); Intaz Khan, 
35 Cr.L.J. 1312, 151 I.C. 406, 1934 Cr.C 887, A.I.R. 1934 Rang. 193, following Nga 
Chan Tha, 73 I.C 55, A.I.R. 1923 Rang 31, 24 CrLJ. 519, 11 L.B.R. 398 (F.B.).' 

352. The place in which any Criminal Cftnrt is held for 
Courts to be onen purposc of inquiring into or trying any 

offence shall be deemed an open Court, to 
which the public generally may have access, so far as the same 
can conveniently contain them: 

Provided that the presiding Judge or Magistrate may, if he 
thinks fit, order at any stage of any inquiry into, or trial of, any 
particular case, that the public generally, or any particular person, 
shall not have access to or be or remain in, the room or building 
used by the Court. 

1022. Court to be open: — Jail Irial : — ^This section does not necessarily make 
a trial in a jail invalid where there is nothing to show that admittance was refused to 
any one who desired it or that the prisoners were unable to communicate with their 
friends or counsel But it is underirable to hold trials in a jail, because it is difficult 
to get counsel to appear in jail — Sakai Singh, 1917 P.W.R. 21, 18 Cr.L J, 852. 

Trial in ;ail The Magistrate must pass a formal order directing that the trial 
should be held in the jail premises Such a formal order must invariably be passed, 
as otherwise, i{ accused persons consider that they have a grievance in any matter it 
would be difficult for them, in the absence of any formal order, to have recourse to 
higher authority for redress It Is as well to point out here that it is ordinarily for the 
trying Magistrate to take the initiative in these matters if he considers that the trial 
should not be held in. his court-house. If, however, the Magistrate, who is responsible 
for law and order in his district, wishes to take the initiative in such matters himself, 
his proper course is not to move the Local Government himself straightway in the matter, 
but to instruct the Public Prosecutor to make an application to the Magistrate asking 
that the trial shall be held elsewhere. It is then for the Magistrate to pass formal 
orders as to whether he considers it desirable to hold a trial in the Court or outside 
it. If the Magistrate then wishes to try the case in a place other than bis Court, he 
will do so after obtaining the permission of the necessary authorities who are in control 
of the premises in which the Ma^strate desires to hold the trial — U Khemein, A.I.R 
1940 Rang. 72 (73). 41 CrXJ. 497, 187 I C. 640. 1940 Rang 122. 

Trial in Camera ^Vhere a Magistrate conducted a trial in camera in the exercise 
of his own discretion under the proviso to this section and no objection to this course 
was made, the proceedings of the Magistrate cannot be upset on that ground unless the 
applicant can show that he was in fact prejudiced by the case being tried not in open 
Court— TV. E. Gardner v. V Kka, 38 Cr.LJ 48. IK I.C 596, A.I.R. 1936 Rang. 471, 
1936 CrC 961. 

Trial in the Magistrate’s private room : — A trial is not illegal when it is held in 
the Magistrate’s private room without objection by the parties — Narayanastvamy, 12 
Bur.L R. 59, 3 Cr L J. 433 

Evidence of pardanashin lady : — ^The evidence of a Ghosha woman should be taken 
behind a purdah at a prirate place where she can come, in the presence of the accused 
only, the Judge taking such precaution as he can to secure her identity— Anowymouj 
2 Weir 432. 

Exclusion of police oj/ieers A police-officer who has investigated into a case should 
not be allowed to be present before a Mapstrate when he records a confession made 
by the accused — Romononda, 1885 A.WJ4. 221. 



Sec. 353.1 


THE CODE OF CRIMINAL PROCEDURE 


1135 

This section gives power to the Court of ordenng that any particular person shall 
not remain in the room used by the Court It makes no exception in the case of a 
Police-officer. \Yhen the accused person objects to the presence of a Police-officer or 
other person, the Magistrate has to deade whether the accused’s fear of prejudice to 
his case is reasonable, considering the intdligence and susceptibilities of the class to 
which he belongs, and not merely whether the presence is convenient or helpful to the 
Court or the proseoition It is not advisable that a Police-officer interested in the 
case proceeding before the Magistrate should receive exceptional treatment, as a seat 
on a dais, as it is calculated to breed su^cion in the mind of the accused as to the 
independence of the Magistrate — Nalhu SingA, 8 N.L J 95, 26 Cr L.J 1130, 88 I C. 362. 


CHAPTER XXV. 

Of the Mode of taking and recording Evidence in 
Inquiries and Trials. 

353. Except as otherwise expressly provided, all evidence 
Evidence to be taken taken under Chapters XVIII, XX, XXI, 
in pretence of accused XXII and XXIII shall be taken in the 
presence of the accused, or, when his personal attendance is dis- 
pensed with, in the presence of his pleader. 

1023. Scope of section: — This section lays down that all evidence shall be 
taken m the presence of the accus^; and it includes both the evidence for the prosecution 
as well 2i Sot the defence, IVherp, after all the prosecution witnesses were examined, the 
accused absconded, and the witnesses named by him were examined in his absence and 
he was convicted, the consdction was held to be illegal— Ngo Po Shian, U.BR. (1912) 
4th Qr. 152, 14 CrL J. 287, 19 I.C. 719 

If the witnesses are examined m the absence of the accused, and there is nothing 
to show that his personal attendance has been dispensed with, the trial is invalid and 
the conviction will be set aside The fact that the Mukhtar of the accused was present 
and raised no objection and cross-examined the witnesses, cannot cure the illegality — 
Bigan, 6 Pat. 691, 29 CrLJ 260, 107 1C. 530 An order against a person is wholly 
illegal jf it is based on evidence which was recorded behind his back at a time when he 
was not a party to the proceeding— v. Chandrabhaga Bai, 26 Cr.LJ. 1289, 89 
IC. 153, AIR 1925 Nag. 457 When a poidanaihtn lady was examined in a passage 
screened from the direct view of the Court and her voice could be perfectly heard in the 
Court and by the accused, and he made no objection, it was held that the evidence was 
virtually heard in the presence of the accused— -Hojscn Khan, 1887 P R. 41. But 
pardanashin ladies should not be generally summoned to appear in Court to give evidence 
but may be examined on commission— Rwo Sundery, 4 C^l. 20; Basant Bibi, 12 AH. C9j 
Fariduttttisss, S All 92 (93). 

Two tnals were held of two sets of acaised who were the opposite parties in n fightj 
in each the accused wanted the ei-idence for the prosecution in Uie cross-cav* to 
treated as defence exidence, and the Sessions Judge did so Held that in siith n civ 
the defence evidence being one given by the prosecution in the other case, wni oJjvknjdv 
one given in the absence of the accused. This was a violation of the providoni of tlih 
section and was not only irregular but illegal- Affii, 4 Lah. 376; Miikamm/id 21 Cr 1 I 
551, 81 I C. 39, A I R. 1925 Lah, 149, Following tJas case It is laid down t/iai (t Jj Mj, Li 
to read out the depositions of the witnesses, as they come into the witneivlyj* on 
previous occasion, to put a few more questions to than and then to tender tli/rn for cross* 

Cr.— 75 
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examination— L^' chc, 25 Cr.L.J. 377, 77 I.C 425, 4 Lah. 382, A.I.R. 1924 Lah. 17. 
See Note 830A. Where a charge was framed and evidence taken against the accused by 
the committing Magistrate, when he was incapacitated from attending the Court by a 
gunshot wound, held that the commitment made on evidence taken in the absence of 
the accused was void, and the subsequent trial and conviction must be set aside — 
Khanan, 1913 P.L.R. 260. Where the evidence of witnesses taken in the absence of 
the prisoner at a former trial was read out to them and put in as evidence at the present 
trial, it was held that the proceeding was irregular and prejudicial to the prisoner, and 
that such witnesses should have been subjected to a fresh oral examination in the 
presence of the prisoner — Bishortalh, 12 W.R. 3. See also Nund Ram, 9 All. 609; 
Buldev, Ratanlal 24. 

The Magistrate should not only take the evidence in the presence of the accused, 
but his record must show on the face of it that he had done so. The Magistrate should, 
by the use of a few apt words on the face of the deposition, make it apparent that he 
had taken the evidence in the presence of the accused — Pohop Smgh, 10 All. 174. 

Where depositions of witnesses in the previous trial were exhibited without actually 
examining them de novo before a succeeding Judge who decided to hold the trial de novo, 
held that the procedure was contrary to law, even when it was adopted with the 
consent of the accused — Umar Hajee, 46 Mad. 117. But where the defence witnesses 
were called and examined in the presence of the accused and they swore to the tnilh of 
their previous statements made by them as prosecution witnesses in the counter-case, 
which were then filed with their consent to save them, held that there was nothing illegal 
or irregular in the procedure — Krishnayya, A I.R, 1930 Mad 505, 53 Mad. 775, 58 
MLJ. 547, 1930 M.W,N. 410, 127 I.C. 289, 31 Cr.LJ. 1191, 1930 Cr.C. 577. 

When his personal atUndanee is dispensed totlh i—See sec. 205. The presence of an 
accused person may be dispensed with on ground of his ill-health— iCtng, 14 BomX..R. 
236, 13 Cr.L.J. 464, 15 I C. 96 A respectable pardanashin woman should not ordinarily 
be compelled to appear in person in the first instance unless and until there is a strong 
likelihood of the charge being proved— ffaddo, 1909 P.W.R. S, 9 Cr L.J. 158; Kandamani, 
45 Mad. 359j and where her presence is dispensed with, the evidence may be recorded 
in the presence of her pleader — Prem Hour v. Mat Sham, 1908 P.W.R. 20j Kandamani, 
45 Mad 359, 23 CrL.J. 266. 

In a summary trial an accused appeared when some ol the prosecution witnesses 
had already been examined in the case against the co-accused. They were not recalled 
or not examined in his presence. Held that the trial of the case against the accused was 
legally bad and his conviction could not be supported — Chholey Lai, 28 Cr.LJ. 756, 
103 I.C. 836, 1 Luck. Case 265, A.I.R. 1929 Oudh 353. 

354. In inquiries and trials (other than summary trials) 

Manner nt reeordini “"der this Code by or before a Magistrate 

evidence outside presi- (other than a Presidency Magistrate) or 
dency-towns. Sessions Judge, the evidence of the wit- 

nesses shall be recorded in the following manner. 

355. ( 1 ) In summons cases tried before a Magistrate other 

Record in summons than a Presidency Magistrate, and in cases 

SSn”"offan?« ‘bf ° V'’" ™ Sub-section (_1 ) 

and second class Magis- 01 section 2o0, clausCS (Z?) tO (jw)> both in- 
elusive, when tried by a Magistrate of the 
first or second class, and in all proceedings under section 514 (if 
not in the course of a trial), the Magistrate shall make a memo- 
randum of the substance of the evidence of each witness as the 
examination of the witness proceeds. 
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(2) Such memorandum shall be written and signed by the 
Iklagistrate with his own hand, and shall form part of the record. 

(3) If the Magistrate is prevented from making a memoran- 
dum as above required, he shall record the reason of his inability 
to do so, and shall cause such memorandum to be made in writing 
from his dictation in open Court, and shall sign the same, and 
such memorandum shall form part of the record. 

1024. Scope of section: — In sununons cases, the deposition may be recorded 
in the form of a memorandum; but it is not necessary that the recorded deposition should 
be read over to the accused, and an omission to do so cannot be regarded as a fatal 
defect — Anonymous, 2 Yi^cir 433 

In cases referred to in sec. 260, if they are tned summarily, only the substance of 
the evidence must be embodied m the judgment, as well as the particulars mentioned 
in sec. 264. If those cases are tried regularly, mstead of summanly, the procedure of 
this section is to be followed — Kucki, 3 LBR 3, 2 CrLJ. 375. There are certain 
offences which a Magistrate may try summanly under the provisions of sec 260, Cr. P. C 
If he does so try them he is not required to make any memorandum of the evidence at 
all If he does not try them under the provisions of sec 260, Cr P C , but tnes them 
in the ordinary course, he is required, under this section, to make a memorandum of 
eNidence. He is not required to record the evidence m the language of the Court or 
have It so recorded — Afo/iammad Rajiq Ahmad, S7 CrLJ 710, 182 IC 758, AIR. 1936 
All 319, 1936 ALJ 274, 193$ CrC 476 The language of sec 354 (“other than 
summary trials") shows that sec 355 docs not apply to a summary tnal, and in such 
a trial, the Magistrate need not make any memorandum of the substance of the 
evidence of each witness Even if be makes such a memorandum, the notes do not 
form part of the record and need not and should not be kept on the record; the 
Magistrate is at liberty to destroy the notes if he pleases — hfantoo, 49 AH 261, 25 
ALJ. 140, 28 CrLJ 97 (dissenting from Saltsk Chandra, 48 Cal 280, 61 IC. 846, 
32 CLJ. 451, 22 CrLJ 462)j hmail, 25 ALJ 346, 28 CrLJ. 442, 101 IC 474. 
Following the Allahabad High Court it is laid down that in summary cases the recording 
of evidence is governed by secs 263 and 264 and that s«:. 355 has no application at all 
to summary’ cases — Ttppanna, 35 CrL.j, 841, 148 1 C. 1006, 36 BomLR. 212, A.IR. 
1934 Bom 157, 58 Bom. 298 See Note 864 under sec. 263. This section applies to 
offences coming within clauses {&) to (m) of sec. 260, but not to offences falling under 
sec. 261. Therefore, in a trial of an offence specified in sec 261, the Magistrate is not 
bound to make any memorandum of evidence. Even if he takes down rough notes of 
evidence in such a tnal they do not form part of the record and may be destroyed by 
him— Chmanlal. 29 BomLR. 710, 28 CrLJ. 537 (538), 102 I.C. 345, Maung Po Saw. 
AIR 1935 Rang. 106, 36 Cr.LJ. 892, 15G IC. 183, 13 Rang. 225, 1935 CrC 315. 

In proceedings under Chapter XXXVI (maintenance proceedings) the evidence 
ought not to be recorded as in summary trials, but m the manner provided by this 
secUon^Kalidast v. Durga Ckaran. 20 Cal. ^l. 

There is no provision as to the language m which the memorandum is to be recorded. 
But there is also no provision which renders it illegal for an Indian second class 
Magistrate to record the memorandum in EngEsh. Such a procedure is a mere irregu- 
larity which does not \utiate the trial, unless a failure of justice has been occaaoned 
thereby— Gopa/, 19 Mad. 269. 6 MLJ. 134. 

Under sub-section (2) the Magistrate most sign the record; if he omits to do so, 
the illegality Nutiates the tnal— Bufl’csfctt'ar. 3 P.L.T. 322, 23 Cr.LJ. 114, A.IR. 1922 
Fat 5, 65 I C. 546 This tiew has not been followed by the same High Court in a 
recent case where it has been held that the failure of the Magistrate merely to ngn his 
memorandum cannot be regarded, since the decision of their Lordships of the Pri%*y 
Council in Alxful Rahmnn v. Ktng-Emp , 5. Rang. S3, 100 1 C. 227, A.IJI. 1927 P.C. 44, 
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31 C.\V.N. 271, 25 A.L.J. 117, 1927 103, 38 M.L.T. 64, 8 P.L.T. 155, 4 O.VfN. 

283, 28Cr.LJ259, 6 BurLJ. 65, 52 ML J. 585, 29BomL.R. 813, 45 CLJ. 441 (P.C.), 
as sufficient by itself, to vitiate the conviction— Afoftsw V. Emp., 41 CrXJ. 283, A.I.R. 
1940 Pat. 272, 1940 P.W.N. 93, 186 I.C 312. 

Under sec. 355 as well as und«- sec 356, Cr, P. C., a Magistrate is obliged to 
make a memorandum of the substance of evidence with his own hand, unless he records 
valid reason ior not doing so. It cannot posably be conceded that a Magistrate is 
entitled to attend to other work during the hearing ot a case, and to plead that other 
work as the reason of his inability to comply with the requirements of the Cr. P. C., 
with regard to the recording of evidence. The irregularity is dearly of mudi more 
than a technical nature and it vitiates the trial— /ngwuAun Singh, 38 Cr.LJ. 150, 
165 I.C. 224, 1936 OLR. 728, 9 RO 294, 1937 OW.N. 56, A.I.R. 1937 Oudh 126, 
1937 A.Cr.C. 5. 


356. (1) In all other trials before Courts of Session and 

Magistrates (other than Presidency Magis- 
and '“a” inquiries under Chapters 
XII and XVIII, the evidence of each 
witness shall be taken down in writing in the language of the 
Court by the Magistrate or Sessions Judge, or in his presence and 
hearing and under his personal direction and superintendence, 
and shall be signed by the Magistrate or Sessions Judge. 

(2) When the evidence of such witness is given in English, 
Evidence given in the Magistrate or Sessions Judge may take 
it down in that language with his own hand, 
I and, unless the accused is familiar with English, or the language 
1 of the Court is English, an authenticated translation of such 
evidence in the language of the Court shall form part of the 
record. 


(2A) When the evidence of such zvitness is given in any 
other language, not being English, than the language of the 
Court, the Magistrate or Sessions Judge may take it down in that 
language with his own hand, or cause it to be taken down in that 
language in his presence and hearing and under his personal 
direction and superintendence, and an authenticated translation 
of such evidence in the language of the Court or in English shall 
form part of the record. 

(3) In cases in which the evidence is not taken down in 
writing by the Magistrate or Sessions Judge, ‘ 
evidS«°^ t^en Joira he shall, as the examination of each witness 
by the Mapstrate or proceeds, make a memornadum of the 
ju ge mse . substance of what such witness deposes ; and 

such memorandum shall be written and signed by the Magistrate 
or Sessions Judge with his own hand, and shall form part of the 
record. 

' (4) If the Magistrate or Sessions Judge is prevented from 

making a memorandum as above required, he shall record the 
reason of his inability to make it. 
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Change: — Sub-section (2A> has been added by section 96 of the Cr. P. C. 
Amendment Act, XVIII of 1923 The reason is thus stated : "Section 356 does not 
prD\-ide for endcnce being taken down in any other language than that of the Court or, 
if the language of the Court is not English, in Engli^ The result is a certain loss of 
accuracy 'srhene\"er e%idence is gi\en in a third language, as it has to be translated into, 
and taken dosm, in the language of the Court or in English. The object of the amend- 
ment IS to secure greater accuracy and to avoid vraste of time in translation" — Slalement 
of Objects and Reasons (1921). 

The trords "or cause it to be taken superintendence" in sub-section (2A) 

are intended "to meet the case -of a Magistrate or Judge tvho does not know the language 
in which the evndence is given. In such cases it will be necessary for the Magistrate or 
Judge to have the statement recorded in the language in which the evidence is given" — 
Legislative Assembly Debates, 7th February 1923, page 2035 

1025. Record of evidence: — It was held in some cases that the provisions 
of this section were imperative, and omission to record the evidence in the mode pres- 
cribed by this section was a material ifregulanty sufficient to set aside the proceedings — 
fanki Prasad, 19 CrLJ. 235, 43 IC 827 (Pat); Barmajil, 1891 AW.N. 145; and so 
where a Magistrate made no vernacular record of the evidence of the complainant and 
his witnesses, the procedure was held to be illegal— A/ataf v. Anant Ram, 1890 A.W.N. 
161; Udil Narain, 17 A.L.J 1146, 21 CrUJ 28, 54 I.C. 172 But the authority of 
tnese decisions is now shaken by the pronouncement of the Privy Ouncil in Abdul 
Rahman, 5 Rang 53 (PC ). See this case cited in Note 102.9 under sec, 360. And so, 
where in a proceeding under sec. 145, the Magistrate recorded the evidence of the 
witnesses in English, but no vemacutar record of the evidence was made either by the 
Magistrate or by any other person in his presence and hearing, as required by sub-section 
(1), held that it was a mere irregulanty curable by the pronaons of sec. 537. The 
mere fact that an imperative statutory rule of procedure has been broken is not enough 
to vntiate the trial or proceeding. The Court ^oufd consider the gravity of the irre* 
gulanty or omission, and whether it might have worked actual inj'ustice to the accused. 
In this case, the evidence of the witnesses was recored fully and accurately, consequently 
It could not be said that the irregularity prejudiced the accused in any v/iy—Kotlu v. 
Bashiruddin. 53 All. 172, 1930 ALJ 1504, 1931 CtC. 3 (6). 129 I.C 269, 32 Cr.L.J. 
372, AIR. 1931 All 3; Sankatha v. Btswanalh, 32 CrLJ 368, 129 I.C. 265, A.I.R. 
1931 All 2. 1931 CrC. 2. Ind Rul 1931 AH 137; Natho Khan. 34 CrLJ. 216. 141 IC. 
628, AI.R 1932 Sind 145, 26 S.LR. 353, 1932 CrC 681, Ind. Rul 1933 Sind 67. 
The evidence was not taken down in writing by the Judge himself. He did not make a 
memorandum of the substance of what the witnesses deposed, as required by cl. (3) of 
this section. The evidence was taken down in the presence and hearing and under the 
personal direction and superintendence of the Judge and the depositions of the witnesses 
were read over and interpreted to them m the presence of the accused and their pleader 
and admitted to be correct. Held that the omission or irregularity was cured by the 
provisions of sec. 537, Cr. P. C„ as the accused were not prejudiced in any way— 
Shahana. 35 CrLJ. 1479, 152 IC. 44, 38 CWN. 659. 61 Cal. 399, A1.R. 1934 Cal. 
636, 1934 Cr.C. 929, A I R, 1935 Cal 579. 

The provisions of rjb-scc. (1) are imperative, and the entire evidence must be 
recorded fully either by the Magistrate himself, or by somebody else under the direction 
of the Magistrate. In the latter case (i e.. where the evidence is recorded by any person 
other than a Magistrate), the Magistrate should under sub-sec. (3) make a memorandum 
of the evidence. But sub-scc. (3) does not override the provisions of sub-sec (1) but 
is merely supplementary to it. In other words, the fact that the Magistrate is making 
a memorandum of the evndence does not do away with the necesaty of the evidence 
being fully recorded by some other officer of the Court. ^Miere a Magistrate, in a pro- 
ceeding under sec 145, neither recorded the evidence fully in his own hand, nor csvsed 
it to be recorded fully by anybody else, but simply made a memorandum of the evidence, 
purporting to act under sub-sec (3), it was held that the prorision of sub-sec (1) not 
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being complied vvith, .the whole proceedings roust be set aside — Sadananda v. Krishna 
^landal, 42 Cal 381, 19 C.W.N 124. 16 CrUJ. 192 See also Nalho Khan, 32 CriJ. 
216, 141 I.C. 628, AI.R. 1932 Sind 145, 26 SL.R. 353, 1932 Cr.C. 681, Ind. RuL 1933 
Sind 67. 

If the Court consists of more than one Judge (c.g., a Tribunal of three Commissioners 
constituted under the Defence of India Act), it is not necessary that all the Judges 
should sign the deposition It is sufficient if the Presiding Officer alone signs it — Taj 
Mahmud, 29 P.L.R. 14, 29 CrLJ. 212 (214), 107 I.C. 100, A.I.R. 1928 Lah. 125, 
15 Lah. 407. 

^Vhere there is a discrepancy in a material part of the evidence of the principal 
prosecution witnesses between the record in the vernacular in which that witness gave 
evidence and the record in English, the accused is entitled to the benefit of the doubt 
created thereby. Generally speaking, the evidence as recorded in the vernacular in which 
the witnesses deposed is entitled to a greater weight and is more reliable than the record 
made in the English language, but where the Magistrate who made the Enghsh record 
was an expencnced Magistrate fully conversant with the vernacular in which the witness 
gave his evidence, the English record is also reliablej but all the same, the accused is 
entitled to the benefit of any doubt caused by the discrepancy between the two records — 
Sadku Singh, 24 Cr.LJ. 624 (Lah.). 

^Vhere the evidence was taken in the language of the Court by the Magistrate’s 
recorder, the omission on the part of the Magistrate to make a memorandum of the 
evidence under sub-sec. (3) did not vitiate the proceedings, where it appeared that the 
Magistrate carefully heard the evidence, clearly appreciated its gist, took considerable 
care in sifting the evidence and arrived at a correct conclusion. But still the Magistrate 
ought to have followed the provisions of sub-scc. (3) and ought not to have ignored 
thero-5amran, 4 OW.N. 1200, 29 Cr.LJ. 70. 

357. ( 1 ) The Proviucial Government may direct that in any 

Language of record of district or part of a district, or in proceed- 
cvidence. I’ng-g i^e/ore any Court of Session, or before 

any Magistrate or class of Magistrates the evidence of each' 
witness shall, in the cases referred to in section 356, be taken 
down by the Sessions Judge or Magistrate with his own hand and 
Jn his mother-tongue, unless he is prevented by any sufficient 
reason from taking down the evidence of any witness, in which 
case he shall record the reason of his inability to do so and shall 
cause the evidence to be taken down in writing from his dictation 
in open Court. 

(2) The evidence so taken down shall be signed by the 
Sessions Judge or Magistrate and shall form part of the record: 

Provided that the Proxnneial Government may direct the 
Sessions Judge or Magistrate to take down the evidence in the 
English language, or in the language of the Court, although such 
language is not his mother-tongue. 

Amendment: — ^The words Trovincial Government" hove been substituted for 
"Local Government" by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

1026. The authority conferred on an officer by this section is personal to that 
officer and remains in force only so long as he remains in the particular district in which 
it has been conferred— /l«o«ymouj. 5 MJI CR. App. 9. Therefore, where a Magistrate 
empowered to record the deposition in his own handwriting while in district B did the 
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same vrhen he was transferred to another district, under the belief that the authority 
pre%-iously given to him in the district B was personal to him and still remained m force, 
and committed the accused for tnal, it was held that tlie Magistrate’s proceeding was 
irregular; but since tlie accused was not prejudiced thereby, his commitment was not set 
aside — Chaltandiytl Kalu Nair, 2 Weir 434 (435). 

The plea of the accused need not be recorded in the words of the very language in 
which it is made; when it is a foreign language, the record must be in the language in 
which it is interpreted to the Court — Vaimbdee, 5 Cal 826. 

358. In cases of the kind mentioned in section 355, the 
Opt;™ to ifagistiate Magistrate may, if he thinks fit, take down 

in cases under section the evidence of any witness in the manner 
provided in section 356, or, if within the 
local limits of the jurisdiction of such Magistrate the Provincial 
Govcnimcut has made the order referred to in section 357, in the 
manner provided in the same section. 

Amendment: — ^The words “Pro\nncia! Government” have been substituted for 
"Local Government" by sec 4 of the (Jovemment of India (Adaptation of Indian Laws) 
Order, 1937. 

1027. The ordinary* and proper and conwoient way of recording evidence Is to 
take it down in the first person, exactly as spoken by the witness— Zcc»f;?fcor, 16 W.R. 36. 
The Judge should in taking dotm endence adhere as far as possible to the words actually 
used either in the question or m the ansveer given by the witness. The provisions of 
law will not be compl'cd with by recording a more or Jess accurate paraphrase of the 
evidence given by a witness— A’ ga Sow. 11 Bur L R 8 The Judge is not bound to make 
a verbatim record of any particular questions and answers. It is left to the discretion 
of the Judge, if either side specially requests him to do so—Jbid 

359. (1) Evidence taken under section 356 or section 357 

Mode of recording cvi- ordinarily be taken down in the 

dence under section 356 form of question and answer, but in the form 
or section 357. ^ narrative. 

(2) The Magistrate or Sessions Judge may, in his discre- 
tion, take down, or cause to be taken down, any particular ques- 
tion and answer. 

360. (1) As the evidence of each witness taken under sec- 
Procedure in regard to ''O" 356 or section 357 is completed, it shall 

such evidence when com- bc read Over to him in the presence of the 
accused, if in attendance, or of his pleader, 
if he appears by pleader, and shall, if necessary, be corrected. 

(2) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the Magistrate or 
Sessions Judge m.'iy, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness, 
and shall add such remarks as he thinks necessary'. 

(3) If the evidence is taken down in a language different 
from that in which it has been given and the witness does not 
understand the language in which it is taken do\\'n, the evidence 
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SO taken down shall be interpreted to him in the language in which 
it was given, or in a language which he understands. 

1028. Object and Scope of section: — ^The object of this section is to give 
an opportunity to the mtnesses to ocplain or correct the statements made by them — 
RamdhaTt, 4 P.L.W. 44, 19 CrX..J. 169. This section is enacted for the protection of 
witnesses; it provides that a witness in order to satisfy himself that the e^dence which 
has been taken down is correct may have it interpreted to him, if he desires it, in a 
language which he understands — In te Okhay, 7 C L R. 393. 

This section applies to evidence recorded under sec. 356 or 357, but not to evidence 
recorded in summons cases under sec. 355. Where the evidence in a summons case 
is recorded in the form of a memorandum, under sec. 355, it is not incumbent on the 
Magistrate to read over the memorandum of the deposition to the witness — Rarndhart, 
4 P.LW. 44, 19 Cr.LJ. 169; and omission to do so is not fatal to the conviction — 
Anonymous, 2 Weir 433. 

In an inquiry under sec. 107, the evidence must be recorded as in a summons case 
(see sec. 117), ie., it must be recorded in the manner prescribed in sec. 355, and not as 
laid down in sec. 356 or sec 357. Sec. 360 does not apply to a ease in which the e\’idence 
is recorded under sec. 355 and hence in an inquiry under sec. 107 it is not necessary that 
the deposition should be read over to the witness in the presence of the accused — Legal 
Remembianeer v. /a/ar. 52 Cal 668, 26 Cr.LJ 1456. 

But in an inquiry in a good behaviour case, the provisions of sec. 360 will apply, 
and failure to comply with those provisions would \ntiate the inquiry or trial— ^Jawfl/an, 
52 Cal. 632, 41 CL.J. 352, 26 CrLJ. 1240; Nawab Alt, 52 Cal. 470, 26 Cr.L.J 1233 

This section applies to proceedings under sec. 145, and the evidence of each witness 
must be read over to him in the presence of the accused, the term "accused'' being 
applicable to persons proceeded against under Chap XII. Even if the term "accused" 
does not apply to such persons, still this section would cover the proceedings under 
Chap. XII, because sec. 356 (which is referred to in this section) expressly mentions 
Chap. Xn — Ram A'aram v. Dhomol, 3 P.LT. 291, 23 Cr.L.J. 125; Aswini Kumar v. 
Putt, 52 Ca! 437, 29 CW.N. 474, 26 CrXJ. 914. But a Full Bench of the Calcutta 
High Court has laid down that the parties to the proceedings under sec. 145 are not 
‘accused' persons, and that, therefore, the provisions of sec 360 apply to proceedings 
under sec. 145 only to this extent that the evidence of each witness must be read over to 
that witness; and that the attendance of the parties at the reading over is not necessary— 
Narendra v Sabarati, 52 Cal 721, 29 CWN. 701, 41 CL.J. 479, 26 Cr.L.J. 1191 (F.B.). 
This decision practically overrules the case of Jshan Chandra v. Hriday, 29 C.W.N. 
475, 26 CrLJ 915, where it was held that the Avord 'accused’ not being applicable to 
the parties m a proceeding under Chap XII, sec. 360, had no application at all to such 
a proceeding, and it was not obligatory to read over the deposition to the witnesses. 
In a later Patna case, it has been held that even an omission to read over the evidence 
to the witness is a mere irregularity which does not vitiate an order under sec. 145 — 
Sondhi Singh v. Sri Govtnd, 5 P.L.T. 237, 25 CrL.J 89. 

A Tnbunal constituted under the Defence of India Act is bound to follow the 
proNnaons of this section Even though the Commissioners forming the Tribunal are 
authorised to make only a memorandum of the substance of the evidence of each witness, 
instead of recording the evidence fully, still the memorandum must be read over to the 
witness under this section — Taj Mahmud, 29 P.L.R. 14, 29 Cr.L.J. 212 (215), 15 Lah 
407, 107 I.C. 100, A.I.R. 1928 Lah 125, 9 A.ICi-R. 505. 

1029. Deposition must be read over to witness: — ^The Calcutta High 
Court held that the provisions of this section are obligatory and not merely directory. 

It is incumbent on the Judge to read o\'er the deposition to each witness, even though 
such a procedure should occupy considerable time — Amnia Lai, 42 Cal. 957; Jyotish 
Chandra, 36 CaL 955, 4 I.C 416, 14 CW24. 82, 10 Crl.J. 581. And a departure 
from such a practice might lead to con^derable embarrassment and place a serious 
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impediment in the administration of justice— Chandra, supra The object of 
this section is to ensure the accuracy of the record, and omission to comply with the 
proNisions of this section is an illegality which \itiates the trial, irrespective of whether 
the accused have been prejudiced or not, and is not a mere irregularity curable by sec. 
537— //aronflfA v. Sonat Mia. 28 CWJ»f. 119, 38 CL.J. 281, 25 Cr.LJ. 289-. Htrald, 
28 C.W.N. 968. 52 Cal. 159, 83 I C 905. AIR. 1924 Cal. 889, 26 Cr L.J. 201, 41 
CLJ. 224 It 13 not a sufficient compliance with this section if the Magistrate merely 
hands over the recorded deposition to the witness to read it for himself and the 
witness reads it himself, 'because the section requires that the deposition must be read 
over m the presence, «.<*., in the hearing of the accused, m order that the accused 
should have ap opportunity of conecting any mistake in it—-]ogendra, 42 Cal, 240; 
Sahoralt, 26 CrL.J 931, 87 IC 103, AIR 1925 Cal. 1120; Muhammad Yastn. 
85 I.C. 602, A.IR. 1925 Cal. 782. 26 Cr.LJ. 1178, 52 Cal. 431. 29 C.W.N. 650 
It IS not a sufficient compliance with this section if the deposition is read by a 
witness himself, and afterwards it is erpbmed by the Judge to the accused in the 
absence of the witness — Jcsioiat, 29 CW.N 526, 87 I.C 833, A.I R. 1925 Cat. 729, 

26 Cr.L J 1009 But the Patna High Court holds that even though a deposition is 
not read over to the witness, according to the provisions of this section, hut is read 
by the witness himself, still the deposition is legal evidence In other words, non- 
compliance with tins proMSion of the section docs not vitiate tlie trial if the accused 
has not been prejudiced — Jagwa Dhannuk, 5 Pat. 63. 7 PLT. 396, 27 Cr.L.J. 484. 
See also Moktuddm. 4 Pat 488, 6 PLT. 154, 26 CrL.J 811 (815); Abdul Rahman, 

27 Cr.LJ 669, 4 Bur L.J 213; ^fayelh. 3 Rang 612, 27 Cr L.J 857. And the same 
view has recently been taken in the Pnvy Counol case of Abdul Rahman, 5 Rang. 53, 
31 C.W N. 271. 28 Cr L J 259 (PC), m which Lord Phillimore observed "Although 
it IS regrettable that such an irregularity should creep m, and though it might be 
taken into account with other elements of objections to the satisfactory character of 
the tnal, it would not bj' itself be a ground sufficient for quashing a conviction. The 
bare fact of rach irregulanty, unaccompanied by any probable suggestion of any 
failure of justice having been thereby occasioned, is not enough to warrant the quashing 
of a conviction, which may be supported by the curative provisions of sec. 537." 
Their Lordships disapproved of the ruling in the Calcutta case of Unalal, 52 Cal. 159 
(cited jMpTo) The Pnvy Counal ruling has since been followed by the Calcutta and 
Allahabad High Courts in Faliar, 31 C.W.N 691. 28 CrLJ. 751, 103 I C. 799, AIR. 
1927 Cal 5751 fitvan v Sheodan, 28 CrLJ. 514, 102 iC. 210, AIR. 1927 AH. 764; 
Bajai V. Ram Sarup, 28 Cr.L J. 596, 102 I C. 772, A.I R. 1927 All. 757; Sher Mohammad 
V. Bihart, 28 CrLJ. 606, 102 IC 782. AIR 1927 Ail. 755. The contrary view taken 
in the several Calcutta cases cited abo\'c as also m Mirabux v. Emp , 18 NL.R. 192, 
68 I C 36, 23 Cr.L J 500, A I R. 1923 Nag. 39s tiabab Afi Sarifar, 51 Cal. 236, 81 

I a 803, AI.R 1924 Cal 705, 25 CrLJ. 1(C7. Kamalckinanalhan. 28 Mad. 308, 2 
CrL.J. 756, Chtnehiah. 42 Mad 561, 50 I.C. 987, 36 ML]. 296, 9 ML.W. 349, (1919) 
MW.N. 183, 25 MLT 356, 20 CrLJ. 379, AI.R. 1919 Mad. 45, In ie Kuppa 
A/«daIier, 49 Mad. 71, 49 ML.J. 121, 26 Cr.LJ. 1587, A.I.R. 1925 Mad. 1206, 90 
IC. 659. 22 ML4V. 339. 1925 MWN. 795 and Taj Mahmud, 25 Lah. 407, 107 I.C 
100, 29 P L.R 14, 29 Cr L J 212, A I.R. 1928 Lah, 125, AI Cr.R. 503, must now be 
deemed as overruled— Sfirosfiantor Dhondbaji v. Emp, AI.R 1940 Nag. 410 (412), 

II CrL.J. 697, 188 I C 885. 1940 NiJ. 165 

Depositions of witnesses which have not been read os-er to the witnesses are 
nevertheless admissible under sett 145. Evidence Act, to contradict the witnesses in a 
subsequent trial — Fazlur Rahman, 6 Pat. 478, 28 CrLJ 772 

This section la>-s down that the evidence of each witness shall be read over to him 
oi it IS completed, and this procedure should be stnctly foUowed. It is not a suffident 
comijJiance nith this section to read out each sentence of the statement of a witness as 
it is being recorded- U’arf/iatca. 22 CrLJ. 669 (Lak). The evidence of a witness is 
‘completed’ when he has been examined-in-chlef, cross-examined, and, if necessar* 
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re-examined. Therefore, it is not improper, if the whole deposition is read over to the 
witness after his cross-examination is over. Thus, where a witness was examined on 
18th November, and cross-examined on a subsequent day (on the 9th December) and 
then the Magistrate read over to him the whole of his deposition including his 
examination-in-chief on that day (9th December), the procedure was not illegal — 
Kamini Kumar, 33 C.W.N. 664, 1929 Cr.C 26, 31 CrLJ, 373, AI.R. 1929 Cal. 390, 
122 I.C. 209. But it is improper for the Magistrate to examine a number of witnesses 
and ask them to be m a room and then the deposition read over to them at the end of 
the day’s work- Such a procedure Is not merely an irregularity but an illegality vitiating 
the trial— /« re Kuppa Mudalier, 49 Mad. 71, 49 MLJ. 421, 26 CrLJ. 1587, A.IR. 
1925 Mad. 1206, 90 I.C. 659, 22 M.L.W. 339, 1925 M.W.N. 795; Abdul Bari, 42 C.LJ. 
585, 27 Cr.L.J. 375, A I R. 1926 Cal. 157} Skamserali. 53 Cal. 129, A.I R. 1926 Cal. 563. 
27 Cr.L.J. 688 

There is nothing in the section to indicate the exact time when the deposition should 
be read over, and if the depoation is read over at the close of the cross-examination, it 
fulfils the requirements and objects of the section— Ramd/iarf. 4 P.L.W. 44, 19 Cr.L,J. 
169. 

'/« the presence of the accused’ : — ^The deposition must be read over to the 
witness, in the presence of the accused, so as to give the accused an opportunity 
to challenge the correctness of the record — Rameshar, 6 P.LT. 493, 26 CrL.J. 927, 
86 I C 991, A.I.R. 1925 Pat. 723 It is improper to have the deposition of the 
witness read over to him by a clerk in the verandah of the Court-house, though 
both the witness and the clerk were in view in the accused. Such a deposition 
cannot be admitted in evidence— Nga San. UBR. (1912) 1st Qr. 123. 13 Cr.LJ. 
569. If the accused is in attendance, the deposition must be read over In the presence 
of the accused, and not in the presence of his pleader. It is only when the accused 
appears by a pleader (ie, when his personal attendance has been dispensed with) 
that the reading over of the evidence in the presence of the pleader is sufficient — Kasim 
Alt V. Sarad Kripa, 30 C.W.N. 336, 27 CrLJ. 509. 93 IC 973. But in a recent 
Calcutta case it has been held that the words "if he appears by pleader” in this section 
are not restricted to cases where the personal attendance of the accused has been 
dispensed with, but that a deposition may be read over in the presence of the pleader 
during a temporary absence of the accused — Hart Narayan, 46 C.LJ. 368, 29 Cr.LJ. 
49 (S3), 106 IC. 545. Where the accused persons appear by pleaders, the deposition 
of a witness may be read over in the presence of a pleader of one of several accused — 
Rakhal Chandra, 36 Cal. 808, 13 CWJ4. 942. 

The object of reading over a deposition to a witness is to obtain an accurate record 
from him of what he really means to say, and to give him ar\ opportunity of correcting 
the words which the Magistrate or his clerk has taken down It is not to enable the 
accused or his advocate to suggest corrections. No doubt, the evidence has to be read 
over in the presence of the accused or his pleader. He is entitled to be sure that it has 
been read over, and that the witness has had an opportunity of correcting the written 
word. But the accused is not entitled to convey any suggestion to a witness in the form 
of a correction which would make him alter his evidence, though the accused may call 
attention to obvious slips. The primary object of this section is to fix the witness and 
to enable him to protect himself against any inaccuracy in the words taken down from his 
lips— AWuI Rahman. 5 Rang. 53. 31 C.WJ^ 271. 25 AL.J. 117, 28 Cr.L.J. 259 (262), 
29 BomLR. 813, 100 I C 227, A.I.R 1927 PC 44. 1927 M.W.N. 103, 38 M.L.T. 64, 8 
P.LT. 155, 4 O.W.N. 283, 6 Bur.LJ 65, 52 MLJ.'585. 45 CL.J. 441 (P.C.)j 
Sheoshanker Dkondbajt Mahar v. Emp, 41 Cr.LJ 697 (700), 188 I.C. 885, 1940 
N.LJ. 165. 

Whvle the evidence of one witness is being read over to that witness, it is highly 
improper to proceed with the evidence of the next witness. Such a procedure is a 

violation of the provisions of this section, and vitiates the inquiry or trial Manik 41 

C LJ. 393, A.I.R. 1925 Cal. 933, 88 I C 1(M3. 26 Cr.L.J. 1267; Adtladdi, 26 Cr.LJ. 
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1016 (Cal ); Smjiri Eradu, 2 Weir 435} Darshai, 52 Cal. 499, 26 CrL J. 1213 The 
Ransoon High Court holds that sudi a procedure does not vitiate the trial hut is a 
mere irrcgubnty curable by sec. 537 — Abdul Rahaman, 4 Bur.L.J. 213, 27 Cr.L J 669. 
A similar \ncw has been taken in iluthu Kumata. 21 ML.J. 411, 12 Cr.LJ. 44. This 
view has since been afTirmcd by the Pnvy Council m Abdul Rahman, 5 Rang 53 (P C.). 

PcT/urv ■ — \\’hcn a deposition is not read o\er to a witness in the presence of the 
accused according to Uie pro%'{sions of sub-sec. (1), the witness cannot be prosecuted for 
perjury' — Mayadcb. 6 Cal 7628 foolish Chandra, 36 Cal 955? Mahendja, 12 C.WN. 
8(5, 8 CrLJ 116; Ram A'cram v Dhanroi, 3 PLT. 291, 23 Cr.LJ. 125; Brahmadeo, 
2 PLT 3$0; Kajtcr Sm£h. 1917 P.R 12. 18 Cr.LJ 607 (608), 39 I.C. 847, 15 P.W.R. 
1917 (Cr); A'adir, 18 CrLJ 966, 11 Bur.LT. 202} Kamatchtnalhan, 28 Mad. 308, 
2 Cr.LJ 756; Kclluti, 42 Mad 561; Jogfndta. 42 Cal. 240, 18 C.WN. 1242; Kesar v. 
SiiUan-ul~Mu!k. 28 CrLJ 651, 103 I.C. 107; Ta) Mahmud. 29 Cr.LJ. 212 (215), 107 
IC 100, 9 A.ICr.R. 505. 15 Lah. 407, AIR 1928 Lah 125, 29 P.LR, 14. But 
according to the Burma High Court a witness tan be prosecuted for perjury inspite of 
the fact that his deposition has not been read over to him in the presence of the accused; 
the deposition should not be treated as a nullity merely because of the irregularity; it can 
be proved by other c\idence. e g , by evidence that the witness admitted it to be correct 
when It was read over to him, and by the evidence of the Judge or Magistrate 
who recorded it — Tunia, 12 Bur.L.T. 167, 20 Cr.LJ. 505, 51 I.C. 666 This section is 
intended to protect the accused as well as the witnesses. Where the accused in the 
ca'e in which the witness is examined takes no objection of his deposition as recorded 
by the Court, it must be infened that he is in no way prejudiced by the irregulanty, 
if any So far as the witness himself is concerned, no prejudice in any case is caused 
to him when he admits to the Court that his deposition has been read out to him and 
that It has been clearly recorded Therefore, in a trial for an offence of perjury his 
deposition is admissible in esHdence — Sheothanker Dhendbaji Mahar v, Emp., 41 Cr.LJ. 
697 (700), 188 IC. 885. 1940 N.LJ. 165, AIR 1940 Nag. 410 (413). So also it has 
been held in In re Bogra, 8 M L.T. 117, 11 Cr.LJ. 482, 7 IC. 414, 1910 M.W.N. 435, 
20 ML.J 913, 34 Mad 141, that evidence read over to the witness m the absence of 
the accused may not be used as evidence against the accused but may be the basis of 
a prosecution of the witness for perjury. See also Rakhol, 36 Cal 808 (815), and 
Ramesk, 46 Cal. 893. where the Calcutta High Court seems also to have been taken 
the contrary view It should, however, be noted that the decision in Ramtsh, is with 
reference to O. XVIII, r 5, C, P. Code. 

Under this section, the Mapstrate is not required to record a memorandum at the 
end of each deposition that the deposition was read over in the presence of the accused, 
though it is much better to do so in order to prevent complaints as to his not ha%ung 
done so—Rameshivar, 6 PLT. 493. 86 IC. 991. AIR. 1925 Pat 723, 26 Cr.LJ. 927; 
Bhaguiat Singh, 4 Pat. 231, 6 P.LT. 73, 26 Cr.LJ. 939. The absence of such a 
memorandum does not prove that the deposition was not read over — Bhagtcat, supra; 
Arjun Kurmt, 8 P.LT. 166, 28 CrLJ. 77 (79), But the essential feature in verifjing 
that this has been done is the certificate signed by the presiding officer of the Court. 
This IS a statutory' provision Any initiallir^ by the Reader prior to the signature by 
the Judge is unessential and is merely done (or the Reader's own convenience or for 
the more certain satisfaction of the Judge; but when the Judge has certified that the 
evidenre has been read over to the witness, it must be presumed until the contrary is 
sliown that this has been done — Vtlhoo Raghoii r. Emp., A.I.R. 1938 Nag. 487 (490), 
1938 N.L.J. 285 

An objection on the ground that the ptovi^ons of sec. 360 have not been obserx-ed 
should be taken at once. V.Tiere no suA contention has been raised in the Courts 
below, It h not competent for the accused to jwt forward this objection for the first time 
in re\ision before the High Court — Arjun Kurmi, supra, 

1030. Deposition may be corrected: — Before a deposition is closed, a 
r Kness sfiouid be gii-cn an opportunity of explaining and correcting any contradictions 
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which it may contain, and the statement which the witness finally declares to be the 
true one must be taken to be that which he intended to make — Dalkiishna, Ratanlal 51. 
An honest witness who wi'hes to alter or conect a statement he has once made, sliould 
be allowed to do so. and sliould not be deterred from doinc so by the fear of a criminal 
fharcc — Ilabibulla, 10 Cal. 937. 

If the Court instead of allowinit the correction to be made, proceeds to make a 
memorandum accordinc to sub-sec. (2), such memorandum must be appended to the 
depoMtion and care should be taken that the practice and the form presaibed by law 
arc c-xactly adlicrcd lo—Kemutooddtr, 13 W.R. 17. 

1031. Language: — If the deposition is recorded in a lanffuaRc which the 
witness does'nol understand, it must be interpreted to the witness In the lancuace which 
he understands. If the deposition is read oscr to the witness in a lanfmoKc which is 
neither understood by the accused nor by tlie witness, it is an illettality svhtch materially 
prejudices the accused— /jj«f Rant. 8 W.R. 63 But if the witnesses did not require 
their depositions to be interpreted to them in their own lansuaRC, the reading os-cr the 
depositions to them in a language which the)* did not understand, would not afford 
any ground for tlie accuvd to have his conviction set aside— /n re Okhoy, 7 C.L,R. 393. 

Tfic distinction between see. 3CO and sec. 361 is very marked. Under the latter 
section if evidence is jiicn in a language not understood by the accused or his pleader, 
it is to be interpreted in their language, while under sec. 3C0 when it is read crer. it is 
to be interpreted to the witness in his own language, but there is no provision for its 
being interpreted to the neeused. Thus, if the depositions ore taken down In English, 
and the language of the accu*ed is Ilindec, and the bnguage of the witness is Burmese, 
the depositions will base to be taken by getting the witness’s answer in Burmese, having 
them interpreted to the Court so that they may be taken down In English, and further 
interpreted to the accused so that he may understand them in Hindec. When, howcs'cr, 
the deposition comes to be read o\*er, as It will be In EnglUh, it will be interpreted to 
the witness In Burmese, but not to the accused in Ilindec; and if the accused neither 
knew English nor Burmese, he will be none the wiser— rifcdul Rahman, 5 Rang. 53, 
31 C.W.N, 271, 52 ML.J. 585 (PC). 

Sub-section (3) of this section does not mean that the deposition recorded in English 
should first be read over to the witness as recorded in English, and shall then be 
translated into the language in which the witnc» has deposed— //ari A'lrroyon, 46 
C.LJ. 368, 29 Cr.LJ. 49 (52). 106 I.C 515. 

361. (1) Whenever any evidence is given in, a language 

not understood by the accused, and he is 
Interpretation of w- present in person, it shall be interpreted to 
pleader. him m open Court in a language understood 

by him. 

(2) If he appears by pleader and the evidence is given in a 
language other than the language of the Court, and not under- 
stood by the pleader, it shall be interpreted to such pleader in that 
language. 

(3) When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret as 
much thereof as appears necessary. 

1031A. If the accused appears by a pleader who understands the language in 
which the evidence is given by the witness, the omission to interpret the evidence to the 
accused is not a material delect— Bhoobun, 24 \V.R. 50; Arjun Kurmi, 8 P,L.T. 166 
28 Cr.LJ. 77 (79). When witnesses pve evidence in English it should be translated 
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to the accused isnorant of Engljslj. The omission is, however, a mere irregularity, cured 
by sec. 537, Cr. P. Code— ylrmfli Euappa. 31 Cr.L.J. 827, 125 I.C. 253, 1929 M.W.N. 
898, A I R. 1930 Mad 186, 31 M UW. 386, 1930 Cr.LJ. 186. 

Under sub-sec. (3), it is not necessary to interpret formal documents such as 
Government Gazettes at length; that would be merely wasting time. It would be 
enough if the prisoner were made to understand what they were and for what purpose 
they were used — Amcctoo<}dccn, 15 W.R. 25. 

362. (1) In every case tried by a Presidency Magistrate 
Record ol mdmee in Magistrate 

Presidency Magistrate’s shall either take down the evidence of the 
witnesses with his own hand, or cause it to 
be taken down in writing from his dictation in open Court. All 
evidence so taken down shall be signed by the Magistrate and 
shall form part of the*record. 

(2) Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his discretion, 
take down, or cause to be taken down, any particular question or 
answer. 

(2A) In ci'cry case referred to in sub-section (1), the 
Magistrate shall make a memorandum of the substance of the 
examination of the accused Such memorandum shall be signed 
by the Magistrate ^vith hts own hand, and shall form part of the 
record. 

(3) Sentences unless they arc sentences of imprisonment 
ordered to run concurrently passed under section 35 on the same 
occasion shall, for the purposes of this section, be considered as 
one sentence. 

(4) In cases other than those specified in sitb-secfion (1), 
it shall not be necessary for a Presidency Magistrate to record 
the evidence or frame a charge. 

Change: — ^The opening words of sub-scc. (1) have been amended, the italicised 
words m sub-section (3) have been inserted; and sub-sections (2A) and (4) have been 
newly added, by sec 99 of the Cr. P. C, Amendment Act, XVIII of 1923. The reasons 
are stated below. 

1032. Scope:— ^uffiwary /rials : — The provisions as to summary trials do not 
apply to trials before Presidency Magistrates A warrant case must be tried by them in 
the manner laid dowm in Cbap XXI, subject to the |TO«sions of this section as to the 
recording of evidence — Abdul, Ratanlal 539. 

Reference under see. 123 {2): — In cases where the Presidency Magistrate makes a 
reference to the High Court under sec. 123 (2), he must duly record the endence, but 

It IS not necessary’ that he should record it as fully as a Moffusil Magistrate Nepal 

13 C.W.N. 318, 10 CrUJ. 122, 9 CUJ. 430, 2 IC 631. 

Sub'section (1) : — ^The opening words of sub-see. f 1) were: — ^“In c\'er5* case in 
which a Presidency Magistrate imposes a fine exceeding two hundred rupees or imprison- 
ment for a term exceeding six months, he shall either’', etc “We think that the opening 
words of sub-see. (1) of sec. 362 require amondmenL As the section stands, it seems 
to imply that a Presidenej’ Magistrate, before he commences his inquirj*, must make up 
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Ills mind as to the masimtim limit of the ncntencc nlilch he will Impose. We think th.it 
the sub-scciion would rtad better as amended by us; comp-irc the wording of set 2(51” — 
Hepott of the Select Committee of 1916. 

I3ut even this amendment docs not imprO\c the position, because in order to ascertain 
whether an appeal will he from his senunce, Uic I’rcsidcncy Magistrate will Im-c to make 
up his mind whether he will pass a sentence of over »is monllis' impri'onmenl or a fine 
exceeding two hundred rupees (see. 411). Tlie Committee (1922) in confirming 
the above amendment has also admitted it : — 

“We arc inclined to agree with tlio-* critics who point out that the rc-drafl proposed 
in sub-sec. (1) of sec. 3t32 does not ^ct rid of the dilTiailty tliat a Magistrate has to 
make up his mind as to the sentence he will impose before he begins trj'ing the case. 
We do not sec how this difficulty can be got rid of; but we think tiiat the amendment 
proposed has the advantage of bringing the I.ingu.icc of this section into conformity with 
the language of secs. 263 and 26f. and we would, therefore, retain this sub-clause. 

"In order to meet difficulties that have arisert. we Iwve introduced a sub-sec. (2A) 
laying down that I’rcsidcncy Magistrates, in eases subject to appeal, shall make a 
rrcraorandum of the substance of the etamin.-ition of the accused, and we have Introduced 
a new clause making a consequential amendment in tub-sec. (4) e( see. 361.” 

Where a I’rcsidcnci* Magistrate sentences an acniscil person to Imprisonment for 
more than 6 months, lie is bound to record the tvidtncc of wiincsNiS, even though the 
sentence is imposed for the purpose of the detention of the accused in a rcformalorj'— 
Md 26 Bom.U». 1232. 20 Cr.UJ. iSt. S3 I a 13j. 

A party Is entitled to certified copies of the notes of the Preddenej' Magistralo— 
Deni htadhab v. Saiiendta, 15 CW.N. 770. 

1033. Sub.iectton (2) t— .'fa* W teeotding eiiJrnet r-Evidcnce should be 
recorded In the form of direct narration. Where a lYcsidcno* Magistrate, in contravcft. 
tion of the provisions of this section, recorded the evidence of some more or less formal 
ritnevscs in the form of an indirect narration, it was held that such irregularities in the 
mode of recording evidence, where no failure of justice had been occasioned thereby, 
were cured by sec. 537, and the trial was not on that account vitiatcd-“C«ffl6 Chond, 
l8CrU.336 (Mad.). 

It IS the duly of the Magistrate, in recording cvidcpcc under this fcction, to lake a 
rote of all the material fact*, whether they appear in the course of the wamination- 
n-chict or in the course of ihC'Cross-cxaminalion — Ah Foong. 46 Cal. 411, 22 CWJ'f. 
831, 20 CrCJ. 24. 

This section lays daw that when a Presidency Afagistratc is going to pass an 
appealable sentence he shall ordinarily record the ev’idcnce in the form of a narrative, 
lie may also at his discretion take down the evidence in the form of questions and 
answers- 'Vhat is required is not merely the opinion of the Magistrate regarding the 
evidence given by the witnesses but a correct record of the evidence given by the 
witnesses It is for the High Court to decide whether the evidence corroborates or 
contradicts the other evidence which can be done only if the evidence is before it. 
Where therefore, in recording the evidence m chief of two witnesses the Magistrate 
merely records the following words, ‘'corroborates P, W. I.,*’ the provisions of sec. 362, 

Cr. P C., are not complied with and the coirviclion cannot stand— ChKfom Dastgir 
Khan 'v. Emp.. A.I.R. 1939 Cal, 623. 

Sub-section (2A ): — Record of examination of accused in non-appeaJable 
cases Sub-section (2A) provides for a memorandum of the substance Of the e.xamina- 
tion of an accused person being kept by the Presidency Magistrate, signed by the 
Magistrate with his own hand in appealable eases only. Section 364 does not apply to a 
record made by a Presidency Magistrate of an examination of an accused person in 
the course of a trial held by him [see sub-sec. (4) of sec. 3641. The result is, that 
the Legislature has made no provirion for the record of examination of the accused 
in non-appeolable cases. But it may be inferred that, when the Legislature has expressly 
taken away the necessity to record the evidence and to frame a charge in non-appealable 
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cases, by enacting sub-sec. (4) o( sec 362, they have not certainly contemplated 
that the examination of an accused person in non-appcalable cases should be recorded 
in full. It mil be sufficient if th^ substance of the examination of the accused In 
non-appealable cases is recorded in the form provided under sec 370 — Sadagar, 56 
Cal. 1067, 33 CW.N. 545, 30 Cr.LJ. 526, 49 CLJ 261 See also Ismail. 27 Cr.L.J. 
no. 91 I.C 542, A.I.R. 1926 Cal 692, cited under sec. 370. 

Sub'Section (3) : — "Unless eoncuTTCntly" — "It is provided that when 

sentences in excess of one are passed which are ordered to run concurrently, it is the 
hea\’iest sentence which determines the applicability of sec 362" — Statement of Objects 
and Reasons (1914). ' 

1034. Sub-section (4); — “It is intended by this sub-section to remove the 
uncertainty which at present exists regarding the duties of a Presidency Magistrate in 
recording e^^dcnce and framing a charge in petty cases” — Statement of Objects and 
Reasons (1915). 

Sub-section (1) pro\ndes that the evidence must be fully recorded in cases where 
the Presidencj’ Magistrate passes appealable sentences? and there is no obligation on the 
Magistrate to record evidence in non-appealable cases— Emumun, 31 Cal 983; Shaikh 
Babu, 33 Cal 1036, 4 Cr L J 368 In a Bombay case it was held, prior to the present 
Amendment, that although the Magistrate had a discretion in cases not falling under 
this settion to take down the endence or not. still this discretion should be exercised 
judiciously in a reasonable spirit and not arbitrarily, and there should be a record of the 
e\idence, so that the High Court in Revision could judge of the propriety or legality of 
the order passed by him— Wans Chandra. 10 Bom.LR 201, 7 CrLJ 194. The new 
sub-sec. (4) now totally dispenses with the necessity of recording evidence in non- 
appealable cases, and practically over-rules the above Bombay case. Under the present 
sub-section, the Presidency Magistrate is not bound to record the evidence in non-appeal- 
able cases; if he likes to record any evidence, he may do so, but the High Court cannot 
compel hvtci to record the evidence— O'Souea. 56 Bom 200, 34 BomL.R 2S6, 1932 Ct,C. 
239 ( 240), 33 CrL.J. 404, 137 IC 188, AIR 1932 Bom. 180, Ind Rul 1932 Bom 
236, 1932 Cr C 239 The evidence m a proceeding held under sec 488 is to bo recorded 
in the manner prescribed in the trial of summons-cases. See sec. 488 (6). But as 
summons-cases tried by Presidency Magistrates are not appealable (see sec. 411), a 
case under sec 488 tried by a Presidency Magistrate falls under sub-sec. (4) of sec. 362, 
and the Presidency Magistrate is not required to record any evidence — Chhogan liar- 
gavan, 34 BomLR 276, 1932 CrC 238 See also Hamfbat, 32 BomL.R. 1499, 1931 
CrC. 190 (191), 32 CrLJ 276, 129 IC. 339, AI.R. 1931 Bom. 142. Ind. Rul. 1931 
Bora 147, where it has been laid down that when it appears to a Presidency Magistrate 
that he cannot finish the case at one hearing and he finds that he is obliged to put off 
the decision for a considerable time, he should, in the exercise of his wide discretion, 
make notes so as to enable him at the time of Judgment to remember what evidence 
has been recorded and he should give his reasons for his deacon in such detail as to 
make it clear to the parties as well as to the High Court that his Judgment is based on 
a proper consideration of the evidence which has been given in the case. 

It is only in non-appealable cases that a Presidencj’ Magistrate is excused under 
this clause from framing a charge; in an appealable warrant case he is bound to frame 
a charge in accordance with sec. 254 — RogAubir. 36 CW2^. 791 (792) 33 CrI»J 828 
55 CL.J. 448, Ind. Rul 1932 Cal 651, AIR. 1932 Cal. 865, 1932 Cr.C. 889. 

363. When a Sessions Judge or Magistrate has recorded 
Remarks respecting lie- the evidence of a witness, he shall also 
meanotrr ol mtness. record siich remarks (if an}-) as he thinks 
material respecting tlie demeanour of such witness whilst under 
e.Kamination. 
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1035. The object of this section is to give the Appellate Court some aid in 
estimating the value of the evidence recorded by the Magistrate — Rasao Kullah, 12 
W.R. 51. But though in criminal cases the Appellate Court should be guided by the 
remarks made under tins section as to the demeanour of witnes'cs, yet it is bound to 
independently consider the facts of the ease — ^toula Dakih, 1898 I’.R. 6. But where a 
Sessions Judge of CTpcricncc had In tlie most emphatic manner stated that the demeanour 
of the witnesses was evasive, that they Inspired him with no confidence, and that 
no man could be convicted on their testimony, the Appellate Court before accepting 
their testimony must be assured in the most positive and convincing manner that 
there was no ground for the Sessions Judge’s criticism. UTierc the evidence is all 
oral, and its credibility is a mere matter of opinion, tlie opinion of the Court which 
heard the witnesses and noticed their demeanour must be treated as almost conclusive 
—Dtshen Singh. 1914 P.L.R. 125, 15 Cr.LJ. 203. 

It is always unsafe for a Judge or a Magistrate to pronounce an opinion as to the 
credibility of a witness, until the whole of the es-idence has been taken. A Magistrate 
may note the demeanour of the witness, but except there is verj’ clear proof afforded by 
his own statements that the witness Is unwoiihy of credit, it is tinsafe to assume that 
he is so, till the etidence has been cxluustcd— R'anJan, 2 Weir 435 (436). It 
is one thing to record a remark about the demeanour of the witness, and it is quite a 
different thing to make or record any remark or opinion os to the substance of the 
deposition of that witness The parties arc entitled to claim that the Magistrate sliall 
not prejudge their eases or form an opinion about the respective merits of their cases or 
about the depositions of their witnesses until ihejshave been fully and finally presented 
to the Magistrate by the counsel in their concluding arguments and after the entire 
evidence has been 'recorded. Any opinion formed and expressed by the ^faglstrate at 
an earlier stage of the case is bound to be prejudicial to the party roncemed, and he 
may apply for a transfer of the case to some other Magistrate — SitenJor LaJ, 10 Lah. 
778, 30 Cr.LJ. 129 (131), 113 I.C. 321, A.I.R. 1928 Uh. 975, Ind. Rul. 1929 Lah. 163, 
31 P.L.R. 87. 

This section, no doubt, empowers a Magistrate to record such remarks, if any, as 
he thinks material, respecting the demeanour of a witness whilst under examination. 
But a remark "the witness falters and from his demeanour it appears that he has not 
told the truth”, sliows that the witness has been altogether disbelieved by the Magis- 
trate while recording the deposition of the witness and it is desirable that the ease 
should be transferred to the file of some other Magistrate — Colam v. Yar Alt, 26 Cr.L.J. 
852, 86 I.C. 708, 29 C.W.N. 316, A.I R. 1925 Cal 160. • 

The Sessions Judge should not record his opinion that the accused looked like a 
murderer. The opinion of the Magistrate, \>ho recorded the accused’s confession, that 
his demeanour showed that he had done something wrong or seen something wTong 
being done and was suffering from a guilty conscience is not admissible — Naical, 30 
Cr.L J. 967, 118 I C. 757, 6 O W N. 545, A I.R. 1929 Oudh 331, Ind. Rul. 1929 Oudh 453 

364. (1) Whenever the accused is examined by any 

Eiaminaiion of accused Magistrate, or by any Court other than a 
how recorded. High Court established by Royal Charter 

or the Chief Court of Oudh, the whole of such examination, 
including every question put to him and every answer given by 
him, shall be recorded in full in the language in which he is 
examined, or, if that is not practicable, in the language of the 
Court or in English: and such record shall be shown or read to 
him, or, if he does not understand the language in which it is 
written, shall be interpreted to him in a language which he 
understands, and he shall be at liberty to explain or add to his 
answers. 
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(2) When the whole is made conformable to what he 
declares is the truth, the record shall be signed by the accused 
and the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examination 
was taken, in his pres’encc and hearing and that the record con- 
tains a full and true account of the statement made by the accused. 

(3) In cases in which the examination of the accused is not 
recorded !)y the ^Magistrate or Judge himself, he shall be bound, 
****'*' as the examination proceeds, to make a 
memorandum. thereof in the language of the Court, or in English, 
if he is sufficiently acquainted with the latter language; and such 
memorandum shall be written and sigfned by the Magistrate or 
Judge with his own hand, and shall be annexed to the record. If 
the ^Magistrate or Judge is unable to make a memorandum as 
above required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the 
examination of an accused person under section 263, or in the 
coi/rsc of a trial held by a Presidency Magistrate. 

Change:— The ^rda “Chief Court of Oudh" have been added by the Oudh 
Courts Act. XXXII of 1925. The Italicised rrords at the end of sub'Sec. (4) have been 
added and the ^ords “unless he is a Pre^dency Magistrate” vhich occurred In sub- 
sec, (3) have ben omitted, by the Cnnunal Procedure Code Second Amendment Act, 
XX?^n of 1923. The object of this amendment is “to make it clear that in cases 
where an appeal lies, the Presidency Magistrate shall take down a memorandum of the 
examination of the accused person as already provided in the new sub-sec. (2A) of 
see. 362, and that in non-appealabte cases no record of the examination of the accused 
need be made ”— of Objtcti and Reasons, (Gazette of India 1923, Part V, 
page 242). Se also 56 Cal. 1067 cited in Note 1033 under sec. 362. 

1036. Scope and application of section: — ^The rules laid down in this 
section are applicable to the examination of the accused under sec. 342 — Nofar, 4 
BomLR. 461. They are also applicable to confessions taken under sec. 164, in the- 
course of an investigation. See sec. 164 (2). This section does not compel a Magistrate 
proceeding under sec. 164 to put a series of questions Such procedure is ordinarily to 
be deprecated. The confessing person should be left to narrate his stor>’, as a whole, 
without any unnecessary interference and allowed to giw all the details that he remem- 
bers and wishes to describe — Ghena, 33 CrLJ. 414, 137 I.C. 95, 33 PX.R. 16, A.IR. 
1932 Lah 180, 1932 CrC. 179, Ind. Rul. 1931 Lah. 294. See also Pahhean, 31 Cr.I,J. 
533, 123 I C 540, A.I.R 1930 Uh. 454. 

This section does not apply to a summary-ttiaL See sub-sec. (4). See also sec. 354 
('other than summary trials'). If a case is tried summarily, the Magistrate need not 
record the full statement of the erammation of the areused in the form under sec. 364; 
f e , he need not record the questions and answers In detail. It is sufficient if he makes 
a brief note of the examination on the record — Bhmcam, 3 0 WJ^. 946, 28 Cr.LJ. 76; 
ParsoUm, 6 Pat. 5W. 8 Pi T. 757, 28 Cr.L.J. 1037. A.I.R. 1927 Pat. 369. In a sum- 
mary trial the Magistrate is not required to record the statement of the accused made 
in pursuance of an examination under set 342. Cr. P. C, in full and in the language in 
which it was made as sec. 364, Cl. (1), Cr. P. C. does not apply to summary trials. 
^\'here, therefore, after the dose of the prosecution case the accused persons were 
examined and their statements were recorded by the Magistrate in English and were 
signed by them, held that there was suffident compliance with the law— Baala Katk v. 
Abdul Kadif. 37 Cr.LJ. 1093, 165 IC. 154. 39 CWJJ. 1306. 

Cr.— 76 
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This section applies to the record of statement made by the accused. A person 
against whom no process has been issued is not in the position of an accused person, 
and if such person is examined in an inquiry* under sec. 202, his statement cannot be 
regarded as having been recorded under this section — Sat Sarain, 32 Cal. 1085. 

This section does not apply where there has been no examination of the accused. 
The Magistrate only examines the accused when he thinks it necessary for the purpose 
of enabling him to explain any drcumstancc appearing in the evidence against him. The 
examination of an accused prior to commitment is in the discretion of the Magistrate. 
If the Magistrate does not examine the accused, if the accused is unwilling to submit 
to an examination, it is suflicient for the Magistrate to make a note of the fact and 
record it as a reason for not examining the accused — Dosu, 11 S.I-.R. 52, 18 CrL.J. 913. 

l^Tiere question put to the accused elicited a statement of a confessional nature, such 
examination is wholly inadmissible under this section— Tu/ani. 15 C.L J. 323.* See also 
Haidar AH. 17 C.W.N. 354 (357). 

1037. Record of questions and answers: — ^\Vhere the Judge asked the 
accused person as to whether they would make any statement or not, and they replied 
in the negative, the Judge should record what the exact questions were that were put to 
the accused. ^Miere in such a case there was no record made of the questions and 
answers and the only indication of it xvas to be found in the order sheet wherein the 
Judge made the following remark. “The accused declined to make any statement in 
this Court and on being asked whether the>* would adduce evidence they replied in the 
negative!” held that the provisions of sec. 3S4 were \nolated, and the trial having been 
vitiated by such omission, the accused should be retried — Xani Mandai, 52 Cal. 403, 
41 CLJ. SO, 26 Cr.L.J, 761i Sarat Chandra. 52 Cal. 446. 26 Cr.UJ. 1244, A.IR. 1925 
Cal. 821j Messer Bepari. 29 C.\V.N. 939, 26 Cr.LJ. 1032. 87 I.C. 920. Every question 
put to the accused and every^answer given by him must be recorded In full. TVhere a 
man is on his trial for his life, he must be allowed a certain amount of latitude.' He 
may not be very intelligent and may make a long rambling statements but everjlhing 
that he wishes to say must be recorded— .t/o/a Din, A.I.R. 1931 Oudh 166, 32 Cr.LJ. 
854. 132 IC. 232, Ind. Rul. 1931 Oudh 244. 8 O.W.N. 224, 1931 CrC. 438: Bhagwan 
Din. 35 Cr.L.J 915 (917), 149 IC. 195. 11 O.W.N. 444. A.I.R. 1934 Oudh 151, 1934 
CrC 495. 

^Vhere the confes^on of the accused was reairded in a simple narrative form instead 
of in the form of questions and answers as required by this section, and there was nothing 
to show that the accused was prejudiced thereby, it was held that the irregularity did 
not affect the admissibility of the statement in evidence and was cured by sec. 533 — 
Deo Dat, 45 All. 166; Anta. 1892 A.\VJ4. 60; Munshi. 8 Cal. 616; Fekoo, 14 CaL 539; 
Khudiram Bose, 9 C.L.J. 55, 3 I.C. 625. For contra see Ramsukkia, 36 CrXJ. 447 
(449), 153 l.C. 922, 15 Pi.T. 586. A.IR. 1934 Pat. 651. 1934 Cr.C. 1322. Where the 
Magistrate has not recorded the necessary prebminary questions, the confession is admis- 
rible provided the omisaon has not inju^pd the accused in his defence on the merits. 
The defect is not a fatal one and can be cured under sec. 533, Cr, P. C. But if the 
questions were not put at all, the confession W3s not duly made. But it is not necessarily 
irrelex'ant. The Court may satisfy itself that there was no inducement, etc, and so fulfil 
the requirements of sec. 24 of the Evidence Act It may have to take evidence to satisfy 
itself on this point — Mohammad AH. 35 Cr.L.J, 385 (389), 147 IC. 300, 1933 AJLJ. 
1551 (F.B.). Although it is of great importance to record the questions put to the 
accused (because sometimes a statement made in answer to a question put may bare a 
different meaning if considered without sudi question) still if the omis^on to record the 
questions does not affect the sense and meaning of the pnsoner's statement, the omlsaon 
will not make the statement inadmissible in evidence — Sagambar, 12 C.LR 120* 
Nawab, 28 CrXJ. 341 (342). lOO LC. 821, 7 A.I.Cr.R. 562. AIR. 1927 Lah! 
285; TiVm Mtah, 8 C^l. 618 (foot-note). In cases where the accused persori 
makes some statement during the course of the trial which is interpreted as a 
plea of guilty, the Court should record the exact words used when a statement is 
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made in answer to a question put by the Court under this section — Sailabala, 62 C.LJ. 
260, 36 Cr.LJ. 1460, 158 IC. 761, 1935 CrC Ml, 62 Cal- 1127, AI.R. 1935 Cal. 489, 
39 CW.N. 940. llTiere the accused begins by saying that he is guilty but the body of 
the statement shows fairly clearly that what he means is that he is not guilty of the 
Clime, the statement should not be taken as a confession of guilt — Hem Chandra, A.I R. 

' 1935 Cal. 681, 37 CrL J. 69. 159 I.C 31, 1935 CrC. 1073. 40 C.W.N. 64. 

Record need not be- in Magistrate’s handwriting — ^There is nothing in this Code 
which necessitates a Magistrate to lake down the examination of the accused in his own 
hand. It is enough if he appends a certificate that the examination was conducted in 
his jiresence and contains accurately all that was said by the accused — Lucky Narain, 
20 W.R. 50. 

. Although the terms of secs 164 and 364 are imperative, still if the Magistrate, 
instead of recording the confession bimself, employed a clerk to do so, it was held that 
the irregularity would he cured by sec 533 by examining the Magistrate — Badan Singh, 
1909.P.R. 2.' See Notes in para 516. 

• 1038. Language: — The law requires that ordinarily the statement of the 

' accused must be recorded in the language in which it was made, the object being to 
represent the very words and expressions used so as to ensure accuracy and prevent 
misrepresentation and misconstruction of what was said — Sagiil. 21 Cal. 642; Nani 
Mandat. 52 Cal. 403, 41 C.L.J. 50. 26 CriJ. 761j fagannath Sah v. Emp.. 38 CrL.J. 
169, 166 I.C. 280. 1937 OL.R. 7. 9 RO. 300. 1937 OW.N. 37 AIR. 1937 Oudh 425. 
This rule of law ought not to be deviated from unless it is shown that it was im* 
practicable to write the statement in the language in which it was made. If the 
answers were not taken down in the language in which they were given, the irregu* 
larity cannot be cured by section 533 — Ndmadhab, 15 Cal 5951 Jai Hora;)>an. 17 Cal. 
862i Bawa, 10 O.C. 112, 6 CrLJ 94. Section 364 lays down that the confesrion 
is to be recorded in the language in which it was made, or t/ that is not fnactieabU, 
in the language of the Court or in Enghsh. And it would be for the prosecution 
to establish the impracticability of recording the statement in the lariguage m which 
It was made — fai Natbyan, 17 Cat. 862; Nilmadhab, 15 Cal. 595; Bawa, 10 OC 112, 

6 Cr.LJ. 94. ^Iiere the accused was examined by the Magistrate m Marathi and 
gas-e his answers in Marathi, the statements should be recorded in MarathL It is illegal 
to record them in English — Surmaf. Ratanlal 633; Visram Babajec, 21 Bom. 495. If, 
however, it is not practicable to record the statement in the language in which it is 
made, the law directs that the statement diall be recorded in the language of the Court 
or m English — Sogof, 21 Cal. 642 Thus, where the confession of the accused person 
made in Bengali was recorded by the Magistrate in English, because he could not write 
Bengali well and (here was no mohurrer with him at the time, it was held that there 
was no illegality — Razai Afian, 22 Cal 817. See also Khudiram Bose, 9 CiJ. 55, 

3 I.C. 625. t\Tiere the confession was not taken down in the language it was made but 
in English and it was not signed or thumb-marked, held that these irregulanties could 
not be considered to be material in wew of the ev-idence given by the Magistrate in 
Court, which went to show that the confession was made %-oluntarily and correctly 
recorded— Nflnak Chand, 32 Cr.L J. 1036. 133 IC. 545, 32 P.L.R. 792. A.I.R. 1932 Lah. 
73, Ind. Rul 1931 Lah 785. \\’here the Magistrate recorded the confession of the accused 
on a holiday, and since he could not get the service of any one to write Hindustani, he 

• recorded the confession in English, transbled it in Urdu to the accused who admitted 
it to be correct, held that the confessem was properly recorded in accordance with the 
pros-isions of this section — Bacharma, 1891 A.\VJ4, 55. IMiere a confession made in 
Hindustani was recorded by a Muhammadan Magistrate in Bengali, the language of the 
Court, the High Court held that it could not be presumed that the Magistrate must 
have had suflident acquaintance with Urdu so as to be able to record the statement in 
that language, and that in the absence of any evidence it should be presumed that the 
Magistrate found it impracticable to record the statement in Urdu— Lo/ Chand, 18 
546 (dissenting from /ai S’arayan, 17 Oil. 862). So also, in Deo Dat, 45 AIL 166, 
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A LR, 1923 All 90, 71 I.C 54. 24 CrXJ. 6, 20 A.LJ. 915, Anla, 1892 A.WJ4. 60, 
Visram Babo;i, 21 Bom. 493, RofH Rom, 18^ P.R. 7, Natvab, 28 Cr.LJ. 341 (342), 
ioo I.C. 821, 7 A.I.Cr.R. 562, A I.R. 1927 Lah. 285, and Kommoju Brahman, A.IR. 
1940 Pal. 163 (165, 170), 1939 P.WJs\ 915, 41 Cr.LJ. 533. 188 I.C. 57, 19 Pat. 301. 
although it was practicable for the Magistrate to record the statement in the language 
in which it was made, still a.'i English record was held to be good. U it was translated 
to the accused in his own own language, and no prejudice was caused to him, the 
irreg:ularity being cured by sec. 533. See also Fernand, 4 Bom L R. 785. MTiere the 
Magistrate was a Bengalee, and the accused was a Bengalee, but the accused made 
his confession partly in Bengali and partly in English, and he understood English 
well and he read through his statement and corrected it. held that the Magistrate 
did not act illegally in recording the confes^on in English— ,Vi7mffd/ia5, 5 Pat. 171, 
27 CrXJ. 957. 

■^VTien a Magistrate is unable to record a confession in the language in which it is 
made, he should not employ a police offittt to write It down. The emploiment of a 
police-officer even as a scribe in recording a confession is objectionable— A’Awdrram Bose, 
9 C.LJ. 55, 3 I.C 625. 

If the confession of the accused is made in a foreign language, unknown to the Court 
or Magistrate, the Code does not require that it should be recorded in that language. 
In such a case, the record of the confession should be in the language in which it is 
conveyed to the Court by the interpreter — VaimbiJee, 5 CaL 826. Where a statement 
was made by the accused in Manipmi and communicated to the Magistrate by an 
interpreter in Bengali, and the Magistrate recorded it In English, and there was also a 
record in Manipuri, but the two records differed, it was held that the record in Manipuri 
rfiould be regarded as the proper record and the only evidence in the case— Sajul, 
21 Cal. 642. 

1039. “Shown or read over to accused,” etc. s — Before a statement can 
be admitted In evidence, it is necessary to see that such statement has been deliberately 
made and recorded, and that after being recorded, it has been sliotrn or read over to the 
accused so that he might be assured that Ws words have been correctly taken down— 
JVffraiw, 7 W.R. 49. It is not sufficient for the Sessions Judge merely to read o\*er to the 
accused the statement recorded by the committing Magistrate, but the Judge should 
record any explanation or statement, the accused may make at the time. Merely record- 
ing in the judgment of the Sesrions Judge that the statement or examination of the 
accused as recorded by the committing Magistrate was put in and read out to him 
is not enough — Falu, 6 PXJ. 147. IVhere there was nothing to show that the record 
of the confesaonal statement made by the accused before the committing Magistrate was 
shown or read over to the accused, such statement cannot be used as evidence against 
him— pewfln Kahaj, 4 PX.T. 186, 24 Cr.Lj. 497. This section requires that the record 
gKall be shown or read over to the accused, and if he does not understand the language 
in which it is written, it must be interpreted in a language which he imderstands. IVhere 
a Magistrate showed or read a confession recorded in English to the accused who did 
not understand EngLsh, the provisions of this section were not complied with — 
Bheebeekee, 4 N.W.P. 16. 

■\Vhere the statement of the accused under sec. 342, Cr. P. C , was not read over to 
him and his rignature taken immediately after the close of the prosecution but, when it 
was brought to the notice of the Magistrate, he was gi^n an opportunity of making a 
further statement although it was not asserted that the original statement was not 
correct, held that there was no ground for interference— /ogendra Hath v. Rabindro 
Nath. 37 CrXJ. 1089. 165 I.C. 150, 40 CWJ4. 863, 64 CIJ. 7. 

1040. Sub'Section (2): — Record must be signed : — ^The record of confession 
must be signed by the accused. A record which does not bear the signature of the 
accused is not aditussible in evidence until the defect is cured in the manner provided 
by sec. 533 — Cajadhar, 1883 A.WJ4. 243. Where the signature or mark of the accus^ . 
was not taken to the record of the statement made by him to a Magistrate, the defect 
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can be cured by examminB the Magistrate as a witness to prove that the statement 
recorded ^vas duly made — Ckedda, 1896 AWN 161; Raghu, 23 Bom. 221. Where the 
signature of the accused was not taken by the committing Magistrate, and no objection 
was raised before the Sessions Court by his pleader on the ground of absence of signature, 
and no prejudice was caused to the accused, it was held that, under the circumstances 
of the case, the irregulanly was not a sufficient ground for reversing the jud gme nt — 
Devo Dayal, 11 BH.C.R 237 The signature of the accused to his confession is taken 
as a TOucher of the authenticity of the statement, and not as an admission of its correct* 
ness. Therefore, where the signature is not taken at the time the confession is made, 
but is taken the next day, and the Magistrate swears of the authentiaty of the con- 
fessional statement, there is no such illegality or iixcgulanty as would affect the admissi- 
bility of the statement in evidence — Khudtram Bose, 9 C.LJ. 55, 3 I.C. 625. ^Vhere, 
through an o^rsight, the Magistrate did not take the signature of the confessing accused, 
and the latter refused to affix his signature when he was subsequently asked to do so, 
but at the tnal the Magistrate and hts clerk were examined as to the confession having 
been duly made by the accused, he!d that the defect was cured by sec. 553, and the 
confession was admissible in evidence— Ba Kin, 7 Rang. 759, 31 Cr.L.J, 297, A.I.R. 
1930 Rang 53, 121 I.C. 782, IMO Cr.C. 245 A confession which bore neither the 
signature of the Magistrate nor of accused would be one not m stnet accordance with 
the provisions of this section But the fact that it had been duly made by the accused 
can be proved by further esndence under sec. 533, Cr. P. C , and except, perhaps, In 
cases which are not easily conceivable, the accused is not likely to be injured in hi* 
defence on the merits on account of such an omission. Such a confession 
therefore, be certainly admissible in tvidena— Mohammad Alt. 35 Cr.L.J. 383 (y/)), 
147 I C. 390, 1933 ALJ. 1S31 (F.B.). The record must be signed by the acceted 
himself in hts own handwriting; u cannot be signed by another person for the tcoiveL 
If BO signed, it is inadmissible in evidence— Dayj Anond, 11 BH.C.R. 4fj hr:*, wrv 
see sec. 533 

1/ the acoj.vd is unable to wnli^ his mark or thumb impiessjon (4$ AiL If-'/ i(f 
'sufficient compliance wih the requirements of this section. But if he can iCa 
thumb-impression is not sufficient — Sadananda, 32 Cal. 550. 

The signature of the accused must be taken in the presence of llie Magjrt.'ats. 
take it in an adjoining room in the presence of a clerk and not in tfie 
presence of the Magistrate is not a proper compliance with provision* of idk 
— Bhika, Ratanlal 687. 

The Magistrate is required to record the examination, and if Uitre 
by the accused, the record presumably will only contain the question* pat in »- "S' 
and a note that the accused had refused to answer the question*. // 
been properly completed in this way by the Court, the law require* 
shall sign it in order to show that it is conformable to what he *. 

• . ;._v; 

Khan, 39 All. 399, where Imperatiix, 4 Bom. 15 was dislinguui/i-i. 

1041. Certificate: — ^The absence of the certificate in ^ 

of the accused is not necessarily fatal to its admissibifily— 

Though a Magistrate omitted to certify a confession as required in ^ 
record the whole of the questions put to the accused, the High Ccr^ aex. 

where no prejudice resulted to the accused — KamaXaiadu, 2 Vi'tr 
certificate to be attached by a Magistrate to the cxamlnatrc ij*"- 
cured only by taking evidence that the accused duly made l}>t ^ 

by examining the Magistrate or some other person who waj 
was recorded It cannot be cured by cxamiiung a wiine« i- 
do\rn in the handwriting of the Magistrate himself — Bafa.'v- | ■' 

di, Z B 1! C R. 397; .tnga Vataycn, 22 yj/ ' 


3C\VN. 387; Puudi.: 
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Badan, 1909 P.R. 2, 9 Cr.LJ. 297. It cannot be cured by the addition of the certificate 
at the direction of the District Magistrate after an appeal is disposed ol—Vyankalrao, 
7 B.H.CR. 50. 

This section does not presenbe any particular form of the certificate. ^Vhen a 
confession bore a certificate of the Magistrate containing the words "taken by me” but 
did not say that the confession was made in his hearing, it was held that the certificate 
substantially complied with the requirements of this section— Nesfiai, 5 Cal. 958. 

The entire certificate need not be in the handwriting of the Magistrates it is sufficient 
if it is signed by the MaiistJale—Rtiza Uosain, 8 W.R. 55. 

See Note 519. 

1042. Non-compltancc with the section: — ^The rule laid down in this 
section should be strictly followed— Ca/nrf/ior, 1883 A.WJ4. 243. Magistrates should 
in ail cases be careful to obsen’e all the provisions of section 164 and this section, 
for although various defects can be cured, the value of the confession may he very much 
diminisked hy non-compliance with the strict letter of the law — Ratti Ram, 1899 P.R. 7. 

Non-compliance with the formalities of this section may be remedied by sec. 533 
by oral evidence (of the Magistrate who recorded it) that the accused duly made the 
statement recorded — Raghu, 23 Bom. 221; Lai Chand, IS Cal. 549; Bala, 35 Cr.LJ. 
1382. 151 I.C 745. A.l.R. 1934 Uh. 18. 1931 Cr.C. 36; Ngn Po Dtee, 35 Cr.L.J. 823, 
148 I.C 1002, 1934 Cr.C. 401. A.I.R 1934 Rang 78. ALR 1934 Rang. 169. Where 
the confession though signed by the accined was not recorded in the manner prescribed 
by this section, and there was no certificate showing that the record contained in full the 
statement made by the accused, it was admitted in evidence in spite of these defects, 
and held to be proved by its production — Ahmed Din, 1881 P.R. 20; Sher Singh, 1881 
P.R. 21. IVhere, although see. 161 or sec 364 requires that certain things should be 
recorded by a Magistrate and he has omitted to do so, the Court can admit the statement 
by calling oral evidence to prove tlial the stalement had in lact been 'duly made’. But 
there is a safeguard in the section and a statement which has not been recorded in 
accordance with law cannot be taken in cs'idencc if the error has injured the accused 
as to his defence on the merits Cases of this kind may 3ri«e where the statement has 
.been taken down in a language different from that in which the accused made his 
statement and which was not intelligible to him, or where only part of his statement 
had been recorded and not the whole of it— Mohammad Ah. 35 Cr.LJ. 385, 147 I.C. 
300, 1933 A.L.J. 1551 (F.B.). 

But sec. 533 does not apply and cannot make a confession admissible, where no 
attempt has been made to conform to (he provisions of this section. Thus, where the 
confessions were neither recorded m the language of the accused, nor were signed by the 
accused, nor certified by the Magistrate, held that there was a total non-compliance with 
the provisions of this section, and sec. 533 would not cure such grave irregularities — 
Viran, 9 Mad. 224 Where no record whatever has been made of a confession,’ such 
confession cannot be proved merely by oral e\ndencc. Section 533 deals with errors in 
the record and does not apply where no record whatever lias been made of such a 
confession— Gwlaha, 35 All. 260, 14 CrLJ 221. See also Nani Mandal, 52 Cal 403 
cited in Note 1037 ante. 

See Notes under sec 164, Cr. P. C, espeaally Note 511, where the point has 
been, fully discussed 

1042A. Sub-section (4): — In a summary trial the Magistrate is not required 
to record the statement of the accused made in pursuance of an examination under 
see. 342, Cr. P. C, in full in the language in which it was made as sec. 364, cl. (1), 
does not apply to summary Inals. Where the records of the statements rnade and* 
recorded in English by the Magistrate were made at the time when the prosecution 
closed its case, there was a sufficient comphance with the \a.\v— Banka Nath v Abdul 
Kadi,, 39 C.W.N. 1306. 37 CrLJ. 1098. Ib5 IC 154. The provision of this'section 
aie not applicable to summary trials but this only means that the examination cl the 



Sec. 366] 


THE CODE OK CRIMINAL PROCEDURE 


1207 


accused person need not be recorded in full, including everj- question and every 
answer as laid down in this section, but it is clear that some notes must be made of 
the examination of an accused person in a summary trial if he is examined — Krishna 
Shankar. 36 CrLJ 1303. 158 IC. 16. 1935 OW.N. 1042, AIR 1936 Oudh 16, 1935 
OL.R. 557. 

See Notes 867 and 973. 


365. Every High Court es- 
Recorf n tablished by Royal 
evidence m Charter may from 
High Court jjy 

general rule, prescribe the 
manner in which evidence 
shall be taken down in cases 
coming before the Court, and 
the Judges of such Court shall 
take down the evidence or the 
substance thereof in accordance 
with the rule (if any) so pre- 
scribed. 


365. Every High Court es- 
Record or tablished by Royal 
evidence in Charter, and the 
HiehCoert. Court of 

Ondh shall from time to time, 
by general rule, prescribe the 
manner in which evidence shall 
be taken down in cases coming 
before the Court, and the evi- 
dence shall be taken dozvn in 
accordance zvifh such rule. 


Cbange:~-This section has been amended by sec. 99 of the Criminal Procedure 
Code Amendment Act, XVIll of 1923. “The word 'shall' would make it compulsory 
upon High Courts to presenbe by rules the manner m which evidence should be taken 
down The section will not of course limit the discretion of the High Court as to what 
form the rules should take ” — Report of the Select Committee of 1916 

“We do not think it necessary that the Judges of the Court should take down the 
evidence themselves. But we are of opinion that there should certainly be some record” 
— Report of the fotttl Committee (1^). 

The words “and the Chief Court of Oudh" have been added by the Oudh Courts 
Act, XXXII of 1925. 


CHAPTER XXVI. 

Ok Tin: Judgment. 

366. (1) The judgment in every trial iu any Criminal 

Court of original jurisdiction shall be pro- 
Mode of dclivenng nouiiccd, or the substaiicc of such judgment 
judgment. explained, — 

(a) in open Court either immediately after the termina- 

tion of the trial or at some subsequent time of 
which notice shall be given to the parties or their 
pleaders, and 

(b) in the language of the Court, or in some other 

language which the accused or his pleader under- 
stands ; 

Provided tliat the whole judgment shall be read out by the 
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presiding Judge, if he is requested so to do either by the prose- 
cution or the defence. 

(2) The accused shall, if in custody, be brought up, or, if 
not in custody, be required by the Court to attend to hear judg- 
ment delivered, except where his personal attendance during the 
trial has l)cen dispensed with and the sentence is one of fine only 
or he is acquitted, in either of which cases it may be delivered 
in the presence of his pleader. 

(3) No judgment delivered by any Criminal Court shall be 
deemed to be invalid by reason only of the absence of any party 
or his pleader on the day or from the place notified for the deli- 
very thereof, or of any omission to serve, or defect in serving, 
on the parties or their pleaders or any of them, the notice of 
such day and place. 

. (4) Nothing in this section shall be construed to limit in any 
way the extent of the provisions of section 537. 

The requirements of sections 36$ and 367 are not mere matters of form. The 
provisions of these sections are based upon good and substantial grounds of public 
policy, and whether they are or not, the Sessions Judges must obey them and not be a 
law of themselves— //argofuW. U All 242. 

This section has, however, no application to appeals and specifically to an appeal 
disposed of summarily whether fay a District Magistrate or a Sessions Judge or a 
High Court— /od/Ki v. Kini-Emp., 41 Cr.LJ. 711 (713). 


1043. Judgment:— Judgment means the expression of opinion of the Judge 
or Magistrate arrived at after due consideration of the evidence and of the arguments 
—Damu V. Sridhar, 21 Cal 121. Judgment, though not defined anywhere In the Code, is 
usually taken to mean an order of conviction or acquittal containing the point or points 
for determination, the decision thereon and the reasons for the decision — hjadko Singk 
v. Emp , 41 Cr.L J. 725 (726) , 189 I.C. 258. 1940 O W.N. 607, A I.R. 1940 Oudh 396, 1940 
O L R. 420. An order of dismissal of a complaint under sec. 203 is not a judgment — 
Chtnna, 29 Mad. 126 An order dismissing a case for default of appearance of the com- 
plainant IS not a judgment — Ratanchand, 5 N.LR. 76. 9 Cr L.J. 553; Bibhutiv. Dasimoni, 
10 C.L.J. 80, 10 Cr.L J. 287. Judgment means a judgment of conviction or acquittal, 
but not an order of discharge under sec 209 or 253 — Dwaika v. Benimadkab, 28 Cal. 
652, 5 C.W.N. 457; Mtr Ahmad v. Md. Askari, 29 Cal 726; Maheshwari, 3l Mad. 543; 
Nabi, 9 BomL.R. 250, 5 Cr.LJ. 255 An order dismissing the complaint for default 
either tmder sec. 203 or under sec. 259, Cr. P. C, or discharging the accused is not a 
judgment and the word ‘judgment’ mdicales some final determination of the case 
which’ would end it once for all, such as an order of conviction or acquittal — Harbai v. 
Raya Premjt, AIR. 1939 Sind 193 (195), 40 Cr.LJ. 745, 183 I.C. 283 (FB). On 
the other hand, if the Magistrate after takmg some evidence, however incomplete the 
evidence may be, enters into the merits of the complaint and makes an order of 
discharge, such an order is a judgment — Dicarka v. Benmadhab, 28 Cal 652. The 
final order of acquittal on a petition of composition is not a judgment — Hasta 1914 
P.R. 29, 16 Cr.L.J. 81, because such an order is made tvithout any consideration of 
the evidence. This section does not apply to an order under sec. 195, Cr. p. Code— 
Nagappa, 6 BomLR. 897; or under sec. 476 Cr. P. Code— /egaf Ram v Emp 38 
Cr.L.J. 318, 166 I.C. 915, 9 R.A, 469, 1936 A.WR. (HC.) 1125 1936 ACrC 235 
1937 AL.R. 112, 1936 A.LJ. 1199, AIR 1937 AU. 76 ' ‘ ' 

Neither under the Enslish nor the Indian Law the term 'iudgmenf in a criminal 
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C3se includes an mtcrioculory order. In sec 2(B (I) of the Government of India 
Act, 1935 ( 25 & 26 Geo V, Ch. 42), the word 'judgment' does not occur by itself 
but IS used in conjunction with final order When both the terms judgment and 
final order are used together in one expression, they undoubtedly connote different 
and distinct meanings, and judgment cannot be interpreted as embracing even inter- 
locutory orders, which would make the category ‘final order’ wholly superfluous and 
unnecessary- Therefore the order of the High Court directing a re-hearing of the 
critninal appeal by the Sessions Court is not a judgment within the meaning of sec. 205 
of the Government of India Act — Dr. flott Ham Smgk v Emp, 40 CrLJ. 468 (473), 
1939 MWJC. 497, A.I R 1939 FC. 43. 181 IC 317, 1939 OLR 366, 1939 P.W.N. 
429, 1939 M.Cr.C. 148, 50 ML.W. 95. 20 PLT 539, (1939) 2 MLJ. Sup. 23, 43 
C.\VJ\\ 50, 41 P.L R 680 

One judgment should not ho given in respect of three cases — Chandu, Ind. Rul. 
1932 Lah. 664 

In this section "judgment" is referred to apparently as part of the trial — fatal, 
AIR. 1937 Sind 22 (23), 38 CrLJ. 350, 167 I C 75.30SLR 456 

1044. Delivery of Judgment: — The delivery of judgment and the passing 
of sentence is bn integral part of the criminal trial and must be done by the Judge himself. 
It IS not a mere formality, and a deliberate breach of this express provision of lawf is 
not a mere irregularity curable by sec. 537. WTiere on the date fixed for deJi\cry of the 
judgment, the Judge being ill, he signed and dated his judgment and sent it to be 
translated to the accused by the interpreter, the Judge himself not being present in 
Court, and the judgtnent was so translated by the interpreter, it was an illegality and 
a retnal must be ordered— Rumbit, 24 Cr.L J. 584, 1 Bur.L J 122, A I.R. 1923 Rang 4i 
But the Allahabad High Court takes a more liberal view and holds that where a 
Magistrate wrote out a judgment, signed and dated it, but owing to physical incapacity 
had it read out by another Magistrate, it was at the most an irregularity which was 
cos-ered by sec. 537 — Nut Md. Khan, 21 AL.J 137, 24 CrLJ 173 A judgment which 
is not delivered is no judgment. Where a Judge after writing his judgment but before 
delivering it, dies or leaves the Bench, his written judgment cannot be considered as a 
judgment, but it is merely an opinion. A judgment though written and signed, is 
inoperative until it is pronounced, and till then must be taken merely as an expression 
of opinion — Ramdhan, 11 A.L.J. 745, 14 CrLJ. 562. ’ 

The judgment must be delivered in open Court — Damu v. Srldhar, 21 Cal. 121. 

Sections 366 and 367 read together require that a judgment shall be (1) written, 
(2) signed, (3) dated and (4) pronounced m open Court — the latter three must take 
place on the same occasion. Till all these formalities have been gone through the 
judgment is not delivered; and there is nothing to prevent the officer who wrote it 
from tearing it up and wnting another— Sot'orimufftK. 40 Mad. 108 (109). 

The judgment must be pronounced by the Judge or Magistrate who held the trial. 
The duty of rigning and delivering the judgment cannot be delegated by the presiding 
officer to another person. The ofllccr who delivers the judgment and thus makes himself 
resjxinsible for the judgment must be the officer who had considered the e\-idence and 
heard the arguments He must be responsible for the reasons of the derision. ‘There- 
fore, where a Magistrate, after holding trial in one district, went away to another district 
and thence sent his judgment to the Magistrate of the former district to be deli%-ered, 
and the District Magistrate deli>crcd it, the trial was set aride and retrial ordered— 
Jogesh Chandra v. Surfndia, 35 C.WN. 838 (810), 1931 Cr.C. 837, 134 IC. 1265, 
A.I.R 1931 Cal. 637; Mahomtd Rafique, 43 CLJ 100, 27 Cr.LJ. 406, 93 l.C 70. 
A.I.R. 1926 Cal 537; Jhingur Raut, Ind Rul. 1931 Pat. 481, 134 IC. 625, 32 CrXJ 
1224, A.I.R. 1931 Pal 386, 12 r.L.T. 617. 1931 CrC. 914; /fa Lol, 1889 A.W.N. 18li 
Baisnab Chatan v. Amin Ah, 50 Cal. 664, 38 C.L.J. 202, 24 Cr.LJ. 489 A Sessions 
Judge has no jurisdiction to deliver judgment after handing over charge to his successor 
and after \-acating his office — Ram Ralon, AIR. 1932 All. 582, 1932 A LJ. 753, 1932 
CrC 700, 141 IC 31, 34 CrX.J. 112. But the Madras Iligli Court and the Oudh 
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Chief Court are of opinion that the delivery of the judgment by the successor of the 
Magistrate who wrote it is not illegal — Sankara Pillai, 18 M.L.J. 197, 7 Cr.LJ. 459, • 
Bhogole, 34 Cr.LJ. 117, 141 I C. 176, 36 M.U\V. 881, Ind. Rul. 1933 Mad. 84, 1933 
M.W.N. 95. A.1R. 1933 Mad. 251, 1933 Cr.C 365; Chandika, 28 OC. 109, 25 Cr.LJ. 
1075, 11 OLJ. 725. See also Savorimufliu, 40 Mid. 108, ^vhe^e it has been held that 
the succeeding Magistrate can dale, sign and pronounce a judgment written by his 
predecessor, and thus' adopt it as his own. Sa Note 1011 where the recent rulings 
have been inserted. 

The judgment must be pronounced in the presence of the accused. IVhere the 
accused having absconded, the Magistrate passed sentence in his absence, and upon his 
re-arrest pronounced the judgment again, it was held that the Magistrate should not 
have pronounced his previous judgment in the absence of the accused— CAotiVam, 
Ratanlal 325; Sardar, l917 P.R. 36. If, however, the judgment is one of acquittal or of 
fine only, it may be passed in the absence of the accused, under sub-section (2) — Jamal 
Khatun, 6 SL.R. 206, 14 Cr.UJ. 272, 

The judgment in a criminal case must be passed without undue delay, as delay is 
not only unjust to the accused, as it prevents them from appealing at once, but is 
opposed to the prinaples of law— BaWea, 5 C.P.LR. 24. In a trial by jury, it is not 
necessary, under sec. 367, to record a judgment, but only the heads of charge to the 
jurj' should be recorded; and these should be written out as soon as possible after the 
charge to the jury has been actually delivered, when the facts of the ease are fresh in 
the mind of the Judge — Fanindta, 36 Cal. 28lj Jagmohan, 52 All. 207, 30 Cr.L.J. 1146 
(1147); Rupan SiwgA, 4 Pat. 626, 27 Cr.LJ. 49 (53). 

It is not necessary that the whole of the judgment should be read. It is sufficient 
if the substance of the judgment is delivered. Omission to read a portion in the 
judgment is a mere irregularity covered by sec. S27—Vtjtkato7amanayya, 2 Weir 711; 
Kamakshamma. 38 Mad. 498, 14 Cr.L.J. S93. 

104S. Conviction or acquittal before judgment: — The judgment must 
always be wntten and debvered before sentence is passed. It is illegal to pronounce a 
sentence at the termination of the trial and to jx?stpone the wTiting of the judgment to 
a future occasion— C iVc.. p. 239 In as much as the sentence in a case of 
conviction, and the direction to set the accused at liberty in a case of acquittal, can only 
follow on the decision and cannot precede it, and in as much as the decision must be 
contained in the w’ritlen judgment, it necessarily follows that the sentence is illegal if 
there is no written judgment when it ts passed — Hargobind, 14 AU. 242. Where 
the judgment was written and delivered some days after the prisoners were convicted 
and sentenced, it was held that this was a \'ioIation of the express provisions of this 
section and was more than a mere irregulanty; and the conviction and sentence must 
be set aside — Bandana Alckayya, 27 Mad. 237. 

In some cases, however, it has been held that such an irregulanty does not vitiate 
the whole proceedings unless there has been a failure of j'ustice; such irregularity will be 
cured by sec. 537— Tifa-b Chandra v. Baisagomoff. 23 Cal 502? Mortokhan, 5 S.L R. 131, 

12 Cri.J. 610; Thave Jssaji. 12 CrX.J. 457, 13 BomL.R. 635; Damu v. Sridkar. 21 
Cal 121', Kamakshamma, 38 Mad. 498; Sankaralmga v. Narayan, 45 Mad. 913 (F3.); 
Md. Hayat MwIIo, 7 Rang 370. 1930 CrC. 203 (204). AI.R. 1930 Rang. 77. 30 CrLJ. 
1166 120 I.C. 225; Ala Muhammad, 25 Cr.LJ. 705 (Lah.); Dhonda v. Silaram, 34 
Cr.LJ. 1036, 145 1C 664. A.I.R. 1933 All. 660, 1933 ALJ. 1244. 1933 Cr.C. 1143, 

55 All. 886; Ata Mohammad. 81 IC. 193, A.I.R. 1925 Uh. 137, 25 Cr.LJ. 7G5. 
But the Patna High Court took a different view in Jhari Lai, A I.R 1931 Pat. 148, 

8 Pat. 904, 1930 CrC. 90. H PXT. 195, 31 CrXJ. 416, 122 I.C 531. Section 497 (4) 
now provides for acquittal of the accused before judgment on taking a bond from him 
for appearance on the day of judgment. 

Where a Magistrate died after pronouncing the sentence but before writing the 
judgment, the High Court reversed the conviction and sentence and ordered a retrial— 
Kamthia. 1 BomL.R. 160 But in 2 Weir 438, where the Magistrate died after passing 
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sentence but before recording a judgment, it has been held that a conviction on a trial 
regularly held will not be set aside merely because the Magistrate had been unavoidably 
pres'ented from recording a judgment, and the nght of appeal of the accused would not 
be taken away by the absence of a complete judgment. 

Los$ of judgment : — This section only imposes the condition that the judgment must 
be pronounced in open Court and imposes a few other conditions but such conditions do 
not include the condition that the record should not have been lost. In cases where the 
judgment has been lost, the appropriate course /or a Judge is to re-wnte the judgment 
from memory* and from the materials on record, and place it on record — Kamirkshamma, 
38 Mad. 498 

The procedure of recording an order of acquittal on the order-sheet is to be 
deprecated. Magistrates should ordinaniy wntc regular judgments except in very simple 
cases— Gf«o Lai v. TurantM, A I.R 1935 Pal. 495 (496), 158 I C 332, 36 Cr.L.J. 1375, 


367. (1) Every such judgment shall, except as otherwise 
expressly provided by this Code, be written 
CoMMs ‘he presiding officer of the Court or from 

the (iictotwii of such presiding officer in the 
language of the Court, or in English; and shall contain the point 
or points for determination, the decision thereon and the reasons 
for the decision, and shall lie dated and signed by the presiding 
officer in open Court at the time of pronouncing it, and where it 
is not zvritten by the presiding officer with his own hand, every 
page of such judgment shall be signed by him. 

(2) It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which the 
accused is convicted, and the punishment to which he is sentenced. 

(3) When the conviction is under the Indian Penal Code, 

, ^ and it is doubtful under which of two 

ju gmen m a ema iv . or under which of two parts of the 

same section, of that Code the offence falls, the Court shall dis- 
tinctly express the same and pass judgment in the alternative. 

(4) If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set at 
liberty. 


(5) If the accused is convicted of an offence punishable 
with death, and the Court sentences him to any punishment other 
than death, the Court shall in its judgment state the reason why 
sentence of death was not passed: 

Provided that, in trials by jury, the Court need not write a 
judgment, but the Court of Session shall record the heads of the 
charge to the jury. 

(6) for the purposes of this section, an order under section 
118 or section 123, sub-section (3), shall be deemed to be a 
judgment. 


1046. Change: — ^This section has been amended by sec ICO of the Cr. P. C. 
Amendment Act, XVHl of 1923 
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Under ihs old section is was held that the judgment tnust be written by the 
Magistrate him«elf; he could rrol get it written by a cletk—Laiskmibai, Ratanlal Mas 
SH&rff»rcn^-c. 6 Mad. 39S; and that if the judgment was written at the dictation of the 
Magistrate, artd the Magistrate merely signed it, the procedure was illegal — Mamk LeJ 
MuUick V. Corf'OTatKfn cf Calculla, 4 CL.J. 411, 4 Cr.LJ. 394. The present Amendment 
m sub-scction (1) will row allow sudi pcooedute. 

Scope: — Sections 356 and 367 do not apply to a High CourL There is no 
prm-ision which requires that the High Court, after'pronoundng a judgment in open 
Court, should date and sgn the same. As a matter of fact all that sec. 425 requires 
is that the judgment should be certLhed to the Onirt below. This cay be done by the 
Chief Justice when a Judge of the High Court dies after delivering judgment in open 
Court but before signing the fair cop>* made by his judgment writer — Pjazmedko, 34 
CrUJ. 703. 144 I.C. 149. 53 Alt 132. Ind. Rut 1933 Alt 396. 1933 AI-J. 13, 1933 
Cr C. 51. A.1 R 1933 Alt 40. The intention of the section is that the Magistrate 
should direct his own attention to e\-cry material question of fact or Law to which he 
would be required to apply his mird— C«f S£fru. A-I.R. 1932 Sind ISO, 1932 Cr-C 795. 

The pro\is:on of this section applies to an appeal under sec. 476B. Cr. P. Code — 
Sitya Gopol v. Sani Copal. 32 Cr.LJ. 1013. 133 I.C. 672. 35 CW.N. 650. A.IJL 1931 
Cat 454. 1931 CrC. 606. Ind RuL 1931 Cal 736. 

This section has howeser no application to appeals and specifically to an appeal 
di'-p>«ed of summanly whether by a District MagLtrate or a Sessions Judge or a High 
Court— v. Emp.. A.IJI. 1910 Oudh 369 ( 371), 1940 Oi-R. 406, 1S9 IC. 83. 
1940 O.W^l 591. 41 Cr.LJ. 711. 

Language of judgment: — Under this section, the judgment 8.houId be written 
in the language of the Court or »n English. Where an Honorary Magistrate wrote Ws 
judgmut in Urdu instead of in Hindi, the language of the Court, it was held to be 
Irregular} but such irregulanty was curable by sec. 537— DhonaWSari v. Harikar, 4 
C.LJ, 232, 4 Cr.LJ. 162. The language of a judgment shcnrld cot be factiou^PufifiV 
Pioseeular v. Dhfi’iyc, 1931 M.\V.N. 1152. 

In cases which have assumed ccaanunal aspect the proceedings fn Courts and the 
language of their judgments should not themselves promote the feelings of enmity, the 
promotion of which by others it is their duty to punish under the law — Ala Ullah 
Shah. A.I.R. 1935 La-h. 429 ( 433). 1936 CrC 4&4. 162 I.C. 624 . 38 PUL 63S, 37 
Crl-J. €61. 

1047. Contents of judgment: — The judgment in a crimlra! case should 
commence with a statement of the facts in respect of which the accused is charged and 
not with dmimstances rshich imght be held to proride a motive for the offence — Bala. 
AI R, 1935 Nag, SI (85), 17 NXJ. 274. It h the duty of the Judge pjrsdlng at the 
trial to do more than merely collect in his judgment the smtements of witnesses who 
give evidence before him. A careful anahris and appraisement of the etndence is 
absolutely essential in the interests of justice — Ramkit, 35 CrJ-J. 919 ( 925), 149 I.C. 
210. 6 RJL 872. A.I.R. 1934 AIL 776. But a judgment is not required to be a resume 
or reproduction of all the cvudcnce on record: a Court is entitled to and should select 
such important evidence as it considers necessary to support a decision on material 
points arising for consideration— /hmrfro A'ath Gupta v. Ertp.. 38 Crl-J- 818 (828), 

169 I.C 977, .AIJ?. 1937 CaL 99. 10 RC 69. It is not necessary that a judgment should 
contain evcr>thing recorded in the evidence: when an appeal is heard, the evidence 
is read. The judgment should contain as much of the r,-ideace as is necesarj* to ascertain 
the facts deposed to. and deal with the importance of and the value to be attathed 
to the evidence of the witnesses, and the reasoning based on this evidence on which 
the Judge founds his decision and Ws sentence: to put more this into a judgment 
is merely to corJu=:e— iVga Tkcjt v. The KinZ. 40 CrXJ. 871 (874), 181 I.C 78. A.IJL 
1939 Rang. 263. The judgment iwast be self-contained and itothing should be left 
out. If any materia! finding h left cut in the judgment, the defect cannot be cured 
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by the Magistrate’s subsequent expbnation to the Appellate Court — furakhan, 7 CL J. 
238, 7 Cr.Lj. 312; Ahhoy v. Fuller, 25 C^L fi25, 2 C.WJ^ 289 The judgment should 
show that the Court had considered the csndcnce and had found in a case of conviction 
that the facts pro\ed to the satisfaction of the Court brought an offence home to the 
accused person nhom the Court comTCted— PawdeA Bkat, 19 All. 5C^ (F.B). tVhere 
a judgment, though not a long and elaboraie one, affords a clear indication that the 
Court duly cons.dcred the evidence, it is a good judgment — Kasimuddi. 1 C W.N. 169. 
But if the judgment is so meagre that it is impossible to form an opinion as to the 
merits of the case or to say whether there has been a miscarnage of justice or not, 
the judgment must be set aside — Mandat v Ke^hab, 5 C L J 452, 5 Cr.L J. 349. 
Where the judgment consists of a few notes on the arguments of Counsel and a 
somewhat vague conclusion, it does not comply with the provisions of this section— 
Mahomtd Bakhsh, 32 CrL.J. 252, 129 l.C 223. 31 PLR 1017, AIR. 1930 Lah 1054, 
1930 CrC 1230. Ind Rul 1931 LaK 159. 

The Judge should first discuss the prosecution evidence and come to an independent 
finding on the truth or falsity of the story related by them and should then examine 
the statement of the accused and criticize it in the fight of the circumstances brought 
on the record. After having weighed the prosccjtion evidence and the statement 
of the accused he would then be justified in formulating his conclusion as to the guilt 
or innocence of the accused — Ghulam Nabt v. Emp , 40 Cr L J 185, 179 I C 237, AIR. 
1938 Lah. 850, 40 P.L R. 265 

IMaere an Appellate Court finds that the Magirtratc has not written a judgment in 
conformity with the provisions of sec. 367. the correct procedure is to accept the appeal 
and to retjand the case for hearing de nova The Appellate Court cannot retain the 
appeal on its file and ask for a judgment which the Magistrate has failed to record — 
Karupptah. 1920 M.W.N. 120, 21 Cr.L.J. 52. 

Points for dtlerminaiion : — "The attention of all Criminal Courts is invited to the 
necessity of very strictly obscrsnng the prosnsions of the latter portion of clause (1) of 
sec 367, which declares that the judgment roust, contain the points for determination, 
the' decision thereon and the reasons for the decision’— Co/. C 0 £ C. 0, p 3$, IVhere 
the Sessions Judge convicted the accused without stating the facts of the case or the 
points for determination or even the section under which the accused was convicted, the 
judgment was set aside — Ektar Khan, 9 C.W.N. xxiij. The accused person ’is entitled 
to have an independent judgment of the trying Court, and such judgment' must be 
prepared in accordance with, and roust contain the particulars required by sec. 367^ 
Otherwise it is no judgment at all. Where a second class Magistrate thinking that a' 
severer punishment should be inflicted on the accused than what he was authorised to^ 
award, recorded his opinion and forwarded the proceedings to the Sub-divisional Magis- 
trate’, and the latter in convicting the accused wrote the following judgment: “I agree 
with the finding arrived at by the learned trying Afagistrate and convict all the accused 
for the offence of unlawful assembly as stated m the charge”! held that this was not a 
judgment at all— TAaiitr Sinfh, 20 CrL.J. 414 (Pat.). W’here the Magistrate has given 
strong and legal reasons for his dedrion, his omission to refer to the minute details of 
the case does not vitiate his judgment — Dutga Singh. 24 Cr.L.J. 181 (Pat.). Where the 
judgment showed that the Judge had appreciated the points which the prosecution had 
to establish, and that he had clearly in vicij the points for determinatron, vir., -the 
credibility of the evidence of the w'ltnesses for the prosecution, and he expressed his 
opinion on that point, it was held that the judgment was good and should not be set 
aside-^Rofelmiiddi, 20 CaL 353. 

In a case of mischief, the question of legal title to the property IS a'point'for" 
determination. It is the duty ol the Crtnuna) Court tc determine what was the intention 
of the alleged offender and whether he was not acting in the exercise of a bona fide 
claim of right— Singh, 2 AIL 101. In a case of dacoitj*, the Judge should at first 
give a general outline of the case, of the investigation 'and the arrest of the various 
atcused and then the case for and against each acoued should be dealt with in delaif, and 
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the Judge should arrive at a conclusion with r^ard to each individual accused— Mu, 
2 Bur.LJ. 199, 76 I.C. 573, 25 Cr.L J. 2^, A.I.R. 1924 Rang, 67. In a case of unlawful 
assembly and Jiot, the judgment should contain as one of the points for determination 
a statement as to the existence of the elements constituting the unlawful assembly— 
Ram Lai v. HauchaTan, 37 Cal. 194. It is the duty of the Judge to determine, where 
several altemaUve commori objects of the unlawful assembly are alleged in the charge, 
which of the common objects is made out — Mananiddi, 35 Cal. 718} Dasorathi v. Raghu, 

35 Cal. 158 In a charge of theft, the point lor determination is the dishonest intention, 
especially if a bona fide claim is set up — Ram Lot v. Hart Ckaran, 37 Cal. 194, 11 
C.L.J. 410, 5 I.C. 999. 

IVhere there were six several prisoners accused of no less than seven separate 
offences and the Judge framed only one point for decision as to whether they or any 
one of them were guilty of the offences with whidt they were charged, held that such a 
compliance with the provisions of this section was perfunctory and perilous — Milho, 
?6 Cr.L.J. 53. A I.R. 1934 Sind 89, 28 S.L.R. 12, 151 LC. 976, 1934 Cr.C. 748. The 
judgment should show that the mind of the assessors and the mind of the Judge himself 
has been distinctly directed to each and every one of the points which must be decided 
before a conviction can safely be recorded— A.I.R. 1935 Sind 23, 28 S.L.R. 295, 

36 CT.L.J. 504, 154 I.C. 138, 1935 Cr.C 118. 

In a case under sec. 110, Cr. P. C, the judgment should contain discussion of how 
the evidence affects each individual among the accused. The evidence of general repute 
should he considered in detail by the trying Magistrate and it must be seen whether 
this evidence is to be regarded in any way rebutted by the evidence of repute which 
has been given on behalf of the defence— 35 Cr.LJ. 177 (178), 146 I.C. 934, 
A.I.R. 1933 Pat. 112, 1933 Cr.C 261. See also Kolu Mirza, 37 Cal. 91. 

‘Deciiwn iftetcen' Where there are several accused, the case of each accused 
should be dealt with in detail, and the Judge should arrive at a decision with regard 
to each individual accused— Nga Afu. 2 Bur.LJ. 199? Dalsfiiflomurri, 1918 M.W.N. 
129, 19 Cr.L.J. 200. 

Reasons /or decision Every judgment must contain the reasons for decision} a 
judgment which states merely the offence and the punishment and contains no statement 
of the reasons for conviction is insufficient and invalid— Xona, Rataniai 31D. Even in 
a summary trial, the law requires under sec. 263 that the Magistrate should give a • 
brief statement of the reasons for his finding. A judgment in a single line is not a 
judgment in accordance with law — Jankey Rat, 20 Cr.L J. 431 (Pat.). In a proceeding 
under sec. 145, the Magistrate should, in the final order, sufficiently state the reasons 
therefor, so that the High Court may in revirion determine whether or not the Magistrate 
has directed his mind to the consideration of the effect of the evidence adduced before 
him and has complied with sub-sec. (4) to sec 367 — Bkuban Chandra v. Ntbaran, 49 
Cal. 187, 25 C.W.N. 887, 62 IC. 323, 34 CLJ. 125, 22 Cr.LJ. 499, A.I.R 1922 Cal. 
82} Motaherali v. E$ha-Que. 25 Cr.LJ. 1115. 81 I.C. 939, 39 CLJ. 366. AIR. 1924 
Cal. 848. An order of discharge under section 253 is not a judgment, and the writing 
of reasons is not necessary. But it is desirable that the Magistrate should record his 
reasons for the discharge, although it is not compulsory— ATs&i Fakira, 9 Bomi.R. 250. 

Remarfes and comments : — The testimony and conduct of police-officers examined 
in a criminal trial may be commented ypon in the judgment in the same degree as 
those ot any other material witnesses, but no further — Budri, 23 WJl. 65. Comments 
on the conduct of witnesses and parties should not go bejTjnd what is really necessary 
(or the elucidation of the case. Any humorous remarks or ridicule on strangers should 
be avoided — Ma Kyn v. Kin Kal, 12 CrXJ. 464, 4 Bur.L.T, 173} Bddeo, 5 C.P.L.R. 

24. The language of a sudgment should be temperate and sober, and not satirical. A 
judgment should not admit irrelevant roattm to the record, but should confine itself to 
a consideration of the issues before the Court, together with a fair and legitimate comment 
on any errors or irregularities that may be disdosed in the course of the ind— Thomas. 
Pellaka. 5 BurL.T. 20, 13 CrL J. 259. See also 1931 M.W.N. 1152 cited in para. 1046. 
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A judgment should not contain remarks about the accused to the effect that he was 
a person of wealth and influence and had pre%'ented truth from appearing, unless such 
conduct of the prisoner is established by evidence — Dhurum, 8 W.R. 13. The judgment 
should not contain any damaging remaiks renting a witness in a criminal trial — 
MoUtk Vmar, 1910 P.W.R. 2, 11 CrL.J 178, or regarding the conduct of a counsel 
when such counsel’s conduct was not at all objectionable — Lachchu, 1 OL.J. 141, 15 
Cr.LJ. 420; or regarding a person who is not a party or witness in the proceeding — 
Benarsi Das. 6 Lah. 166, 26 CrLJ 1326. 89 IC 270, AJR 1925 Lah. 392. 
No disparaging or libellous remarks shoula be made upon any person who has 
had no opportunity to defend himself and wiiu has not even appeared in the 
witness-box— rc/K/naZ, 34 CrLJ. 367, 142 fC. 587, 27 SLR. 13, 1933 Cr.C. 219, 
A I.R. 1933 Sind 91, Ind. Rul. 1^3 Sind 105. The Magistrate is not bound to 
confine himself merely to a finding that the accused is not proved guilty. Such a verdict 
often leaves the accused with a stmn on his character in the public estimation 
though not in law and it is the duty of a Magistrate if he considers that the 
prosecution case is not only not proxed but w'as deliberately false and concocted 
to give such a finding in favour of the accused so that the accused should leave the 
Court without a stain on his character. It is also oovious that the Judge must be 
at liberty to make remarks on the character or conduct of witnesses for otherwise he 
ran not arrive at proper findings. The witnesses have every chance of explaining their 
statements and if the Court finds those statements unbelievable in its judgment then 
unless It can be shown that the judgment is due to bias or perverse there is no reason 
why the Courts should be muzzled in expresMng their opinion 6n the character of 
the witnesses who have appeared to support a case which the Court considers was 
false and fabricated — Karamat Ullak v. Emp, A.I.R. 1940 Lah. 42 (43), 41 Cr.LJ. 
380, 186 'LC. 799. An appellate judgment should not contain any imputations about 
the motives of the tr>-ing Magistrate— Kaccoh, 2 Weir 635. The High Court has power 
to expunge any objectionable remarks from the lower Court’s judgment; see Notes 1214 
and 1433A. 

Spectfication of offence See sub-section (2). The offence of which the accused 
is convneted must be specified in the judgment with the same precision as In the charge 
— roi* Pyn, 5 L.B R. 21, 2 I C. 619; Manaiuddi. 35 Cal. 718. 

f Sentence ; — Under this section, the sentence is a part of the judgm ent, and when an 
(accused person is convicted, it is inedihBent'opojr the" CourT” to pass a~formaPsentence 
Ip! even a single day’s imprisonment or any other punishment to make the record legally 
Complete — Kolua, 1884 AW.N. 219. 

As to the legality of passing sentence before judgment, see Note 1045 under sec. 366. 

1048. Signing: — This section requires that the judgment must be signed. 
But if the judgment is written entirely in the hand of the Magistrate, or partly written 
by his own hand and partly written by another at his dictation, it docs not become 
inoperative by reason of the fact that he forgot to agn and date it. The irregubrity 
does not affect the merits of the case, and is cured by sec. 537 — Bam Singh, 47 All. 
284, 23 A.L J. 8, 26 Cr.L.J. 688; Afd. Hayat MuUa. 7 Rang 370, 1930 Cr.C. 203 (204), 
A.I R. 1930 Rang. 77, 30 Cr.LJ. 1166, 120 1 C. 225 

The signature should be made with a pen and not with a stamp. There are obvious 
reasons why judicial documents should be authenticated in such a manner that their 
authenticity may admit of proof. But the affixing of a signature with a stamp would 
be no more than a mere irregularity — Sn&romanjra, 6 Mad. 396. But mere imlialling is 
not agning— Nanhn, OS.C. 192. 

The signature of the Magistrate must be appended to the judgment at the time of 
pronounong it in open Court— Gonpa/, Ratanlal 429; In re Sararimuthu, 40 Mad. 103. 
But omission to date and sign the judgment at the tune of pronouncing it is an 
irregularity covered by sec. 537 — Vcnakalatanumayya, 2 Weir 711 (712). The judgment 
must be pronounced by the Judge in open Court, and the dating and signing muty 
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take place at the time of pronouncing. Where the Judge signed and dated the 
judgment, but being too ill to attend the Court, sent the judgment to the Chief Clerk 
to deliver it, held that the judgment was not legally pronounced, and the conviction 
must be set aside — Rambit, 1 Bur.LJ. 122, A.I.R. 1923 Rang 44. 

The dating and signing of the judgment must be done by the presiding officer of 
the Court; it cannot be delegated to anybody else — Jia Lai, 1889 A.W.N. 181. Where 
a Magistrate who has tried a case and written out the judgment is succeeded by another 
before he has actually pronounced the same, it is not obligatory on the succeeding 
Magistrate to pronounce the same, and much less can he be compelled to do so, though 
he may, if he chooses, date, sign and pronounce it, in which case he will he adopting it 
as his own — 7« re Savarimuthu, 40 Mad. 108 Quxre. whether it will be legal for the 
Magistrate to date, sign and pronounce the judgment written by his predecessor, when 
the accused demands a de novo trial (under sec. 350) ? — Ibid. 

Sub-section (3): Judgment in the alternative : — ^The ‘doubt’ in sub-section 

(3) is the same as referred to in see. 236, i.e., a doubt as to the application of law 
to the facts proved and not a doubt as to wheflier the accused had committed any 
offence. See Notes under sec. 236 IVhere the judgment did not state in express 
terms that the Court was in doubt as to the question under which of two sections the 
offence fell,'it was held that this was at most an irregulanty and did not vitiate the 
judgment — Boya Takirugadu,' 2 Weir 440. Where a case falls neither under sec. 236 
nor sec. 367 (3), Cr P. C., the conviction in the alternative is not in accordance with 
law— Rangoon Eleclrie Tramway and Supply Co. Ltd., 34 Cr.L.J. 1040 (1043), 11 
Rang 162, 145 I C. 710, 1933 Cr C. 477, A.I R. 1933 Rang 70 See paragraphs 4 and 6, 
Note 762. 

Sub-section .(4); — Judgment of acquittal Under sub-section (f) if the 
judgment is one of acquittal, the accused U entitled to be discharged from custody 
immediately on the judgment of acquittal being pronounced, and his further detention 
becomes unlawful. No formal warrant of release addressed by the Court to the 
Superintendent of the Jail is necessary: it is for the jail authorities (in whose custody 
the accused had remained) to satisfy themselves of the result of the trial— Anonymotts, 

5 M H.C.R App. 2 In a charge of murder it >s desirable that the Judge should raise 
as one of his points for decision the question whether the accused is guilty of murder. 
If he decides to acquit, he ^ould specifically record a judgment of acquittal — Fatek 
Mahomed. AI.R. 1934 Sind 139. 1934 CrC 1070, 152 I.C. 376, A.L.R. 1934 Smd 148, 
36CrLJ. 83. 

1049. Sub-section (5) i— Judgment in capital coses '—Where the Judge 
convicts the accused of murder and passes on him the alternative sentence of trans- 
portation for life, he should state his reasons for not passing the capital sentence — 
Dwarka, 4 OW.N. 977, 28 Cr.LJ 980 (982); Mewa, 36 Cr.LJ. 1001, 156 I.C. 786, 

A I.R. 1935 Lah. 337, 1935 Cr C. 571; Naresk, 36 Cr.L.J. 524, 154 I.C. 691. 1935 O W.N. 
321. -A person convicted of murder should ordinanly be sentenced to death. To justify 
the passing of a sentence of transportation for hfe, there should be really extenuating 
circumstances, and not a mere absence of aggravating circumstances — Nga Myat, 18 
Cr.L.J. 113 (Bur.); Ngo Tha, 1 LBR 216 (F.B); Mi She Yi. 1 Rang. 751, 25Cr.LJ. 
1121, 81 I C. 945, 2 Bur.L.J. 277. A.1,R. 1924 Rang. 179; Local Government v. SUrya, 
reasons have been given barring the remark that there had been a dispassionate con- 
sideration of all the circumstances, it is not suffident reason in the eye of law to justify 
the lesser penalty — Afian;i AAan v Emp, A IR. 1940 Pesh 49(51). The fact that the 
asseswrs gave their opinion that the accused was not guilty is no reason for passing the 
lesser sentence. The responsibility for the sentence rests with" the Judge and the Judge 
alone,' and, having once made up his mind to differ from the assessors as regards 

conviction, he should not let their ofnnion wdgh with him with regard to sentence 

Local Government v. Sifrya, supra. ' The fact that the crime was committed without 
premeditation In the heat of passion upon a sudden quarrel is not an extenuating 
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circumstance — Nga Myal, 18 CrLJ. 113 The reasons justifying the infliction of the 
lesser penalty under sec. 357 (5) must be sudi as are in accordance with established 
legal prinoples- The drunkenness of the accused is not a sufficient reason for not 
indicting capital sentence Unless drunkenness amounts to unsoundness of mind so 
as to enable insanity to be pleaded by way of defence, or unless the degree of drunken- 
ness is such as to establish incapaaty in the accused to form the intent necessary 
to constitute the crime, drunkenness is neither a defence nor a palliation and is not a 
reason for inflicting a sentence of transportation for life instead of death sentence — 
Waryarn. 7 Lah 141, 27 CrLJ. 764. Where the murder was brutal and cold-blooded, 
(a murder of a httle boy of six for his ornaments), a sentence of death should be 
passed, and it is not a sufficient ground for passing a sentence of transportation on 
the ground that the accused is a youthful offender (18 or 19 >ears of age) and may 
reform. It is not for the Legislature to reform murderers, and jouth may be a 
consideration only m tliose cases where the accused has not reached years of discretion 
or has been influenced by other persons — Bbagwanditt, 7 O.W.N. 787, 1930 Cr.C. 965 
(966) , A I.R. 1931 Oudh 89, 128 I C 80, 32 Cr.L J. 83. 

There is no rule of law that if there be no eye-witness to the murder the accused 
could not be sentenced to deatli — Tuhi, 34 CrLJ 395, 142 IC 613, 14 P.L.T. 96, 
Ind Rul 1933 Pat. 165, A.I R 1933 Pat 180, 1933 CrC 511. 

The fact that the accused murdered his victim merely to escape from custody is 
not a sufficient reason for imposing the lesser sentence of transportation But where the 
case rests entirely on circumstantial endence, and it is open to question whether the 
injuries to the head of the deceased noula have caused his death had he not been 
drowTied, these may be reasons for inflicting the lesser punishment— A/u/wiiin, 4 O.W N. 
754, 28 CrLJ 260 (861) The fact that the accused is a woman is not a sufficient 
ground for passing a sentence of transportation instead of one of death— 1888 
AW.N. 134} Mt She. 1 Rang 751, 25 CrL.J 1121. The fact that the accused is a 
pregnant woman is not a sufiicient ground for commutation of sentence— 15 
W.R. 66; in such a case the execution is to be deferred till after deliver}’; see sec. 382. 
The fact that the body of the murdered man has not been found is not a suffiaent 
ground— B/iJ|>rof/i, 3 All 383; Sadhu. 1882 A.WN. 160; Rogi. 1881 A.W.N. 112; but 
see Contra Budwrerfdern. 11 WR. 20. 

It IS deaf from sub-sec. (5) that when a person is found guilty of murder, the 
sentence of death must be the normal sentence and the sentence of transportation for life 
is provided only as an abnormal sentence, m passing which reasons must be given as 
to why the capital sentence is not passed — per Cuming, J., in Dukaii, 33 CWJ4, 1226 
(1230), 31 Cf-LJ. 817, 125 I.C 305. But S. K. GhoJi, J, is of opinion (p. 1232) 
that see 367 (5) should not be interpreted in this way, for such a construction would 
make the sentence of transportation an exception in murder cases. But this is not true, 
for in actual practice, capital sentence is sparingly inflicted Section 367 (5) has 
nothing to do with the measure or degree of punishment in murder cases, but simply 
lays down a inallcr of procedure, namely, that reasons should be recorded if a capital 
sentence is not passed. The sentence of death is not to be taken as a normal sentence, 
but the Court must look to the arcumstances of the case in dcading the sentence to 
be passed Therefore in fixing the measure of punishment one is to be guided not 
by see. 367, Cr. P. C , but by various other matters, for instance, the enormity or 
otherwise of the offence and the particular orcumstanccs under which the accused 
committed it. They will go back to the facts of the case. But m the case of the 
death penalty Uic Courts have gone so far as to consider matters which are not 
relevant to the crime, eg., mere deby m passing judgment— a arcumstance bringing 
into play humanitarian grounds. CX C. Chose, J , to whom the matter was referred 
under sec. 429, Cr. P. C., has laid down that if in any case of murder sec 302, I. P. C, 
one finds two Judges of the High Court are in disagreement over the question of 
sentence, one favouring the death penalty and the other recommending that the tranj. 

CR.—77 
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portation for life would meet the ends of justice, that in itself is a sufficient ground 
for holding that the death penalty should not be inflicted. 

■\Vhere the Sessions Judge feels reasonable doubt whether a sentence of death would 
be the proper penalty, the doubt, like all other doubts, should be given in faTOUr of the 
accused, and a sentence of transportation should be passed. In such a case, it is highly 
improper for the Sessions Judge to pass a sentence of death and to have the respon- 
sibility to the High Court of commuting the sentence, if necessary — Shwe Cho, 3 L.B R. 
Ill, 3 CrLJ. 25 (dissenting from 1 LBR. 216), See also Note 71. 

1050. Heads of charge to the jury: — Under this section, the Judge is not 
required to write out in exienso the charge which he addresses to the jury. He is to 
record merely the heads of the charge, because it is impossible for the Judge to write 
down everything he says to the jury—Keamuddi. 51 Cal, 79 (82). The heads of charge 
to the jury need not be a verbatim reproduction of the Judge's obser\'ations to the jury, 
nor is it necessary that the charge should be written out before it is delivered. But 
whether they are wntten out before delivery or taken down verbatim, they should be 
placed on the record by the Judge as soon as he may find it possible to do so and whilst 
what he said is freA in his recollection. The record need not be meticulous or lengthy, 
but it must give accurately the substance of what the Judge said to the jury so that the 
High Court may, if occasion arises, be able to ascertain from the record whether the law 
and the facts relative to the case were fairly and properly put to the jurors. Where the 
Judge’s record of his charge to the jury was simply this: "Sections 141 to 149 and 299 
to 304, I. P, Code, read over and explained” ; AcW that such a short summary was not a 
sufficient compliance with the law—Jfupan Singh. 4 Pat. 626, 27 Cr.L,J, 49 (53) j 
Khijiruddin, 53 Cal 372, 27 Cr.LJ. 266 (272); Chetan, 7 Pat. 361, 29 Cr.LJ. 804 
(805). It is absolutely necessary that the heads of charge should show clearly and 
distinctly what the exposition of the law actually was— Tilakdai, 38 Cr.LJ. 
767 (768), 169 IC, 300, 41 C.W.N. 508, A I.R. 1937 Cal. 266, 9 R.C. 914. The heads 
of the charge mean that the Judge must faithfully record the line upon which he 
addressed the jury, both on the evidence and on the law, and the object of these 
heads of charge is to infom the High Court, should occasion arise, of what direction 
he gave in law to the jury and the nature of the summing up of the evidence not 
only for the prosecution but also for the defence. The heads of diarge are not intended 
to be an exhaustive detail of every particular which the Judge may have addressed 
to the jury; but they should contain in an intelligible form and with sufficient fulness 
the points of law and direction given by the Judge to the jury, and the record should 
represent with absolute accuracy the substance of the charge by the Judge to the 
jury — Eknath, 1 P.LJ. 317, 17 CrL.J. 353; Fanindia, 36 Cal. 281; Ikramuddin, 39 All 
348; Abdul Cajur, 35 CLJ. 437, 26 C.W.N. 996; Abbas. 25 Cal. 736; Shambulal, 10 
Bom.L.R 565; Fanchu, 34 Cal. 698; Dwaiika, 33 C.W.N. 84. 

Although under sec, 367, only the heads of the charge to the jury are required to 
be recorded, still as the law allows an appeal on grounds of misdirection, it is not only 
desirable but necessary that the charge should be recorded with sufficient fulness to 
enable the Appellate Court to see that the facts and circumstances were properly placed 
before the jury, that all points of law were clearly explained to the jury, and that the 
summing up was proper and free from misdirection— IFi/wn, 30 C.W.N. 693, 27 Cr.L.J. 
926; Fanchu. 34 Cal. 698; Abdul Gafur, 26 CWN. 996, 24 CrLJ. 8; Iksamuddin. 
supra; KhijtTuddin, 53 Cal. 372, 27 Cr.LJ. 266 (272); Kasimuddin, 36 Cr.LJ. 480, 
AI.R. 1935 Cal 31, 154 IC 110, 60 CrLJ. 45. The Judge should also record in his 
charge what evidence he reads cut to the jury— Baswantappa, Ratanlal 917. It is not 
sufficient for the Judge to state m his record of the heads of the charge that he referred 
to certains sections of the Penal Code and explained to the jury the law with regard to 
the offence; he should set out in the record the directions which he gave to them in 
respect of the law, in order that the High Court may not have to speculate as to what 
the Judge said but may be in a poation to judge whether the dements constituting the 
particular offence in question had been properly and fairly explained to the jury— 
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Kastmuddin, 47 Cal. 795, 21 Cr.L J. 694; Cholan Stngb, 7 Pat. 361, 29 Cr.L J. 804 ( 805). 
The Judge’s comments on tlie evidence of identification should be recorded in a form 
uluch will enable llie Appellate Court to know what «as actually said — Abdul Gafur, 
supra. But failure to record m the diarge what actually the Judge’s explanation of the 
bw was, would not \iUate the trial where it has not occasioned a failure of justice 
Tlie High Court wilJ not, lliereiore, order a rctnal on this ground if it is of opinion 
that if the jury accepted the endence of the prosecution they were entitled to convnet 
the accused of the offence charged — Chotan Snigh, 7 Pat 361, 29 Cr.LJ 804 ( 805); 
Kasimuddin. supra. In rcording the heads of the charge to the jury, the Sessions Judge 
is not required to practically write a judgment IV'hcre the facts of the case and the 
law applicable to the facts were not at all complicated, and the Sessions Judge recorded 
that such and such sections of the I. P. Code liad been read and cxplamed to the jur>’, 
k(ld that there was a sufTicient compliance with the bw — Dhanbat Ttwari, 9 PaL 148, 
1930 Cr.C. 511 (512, 513) , A I.R. 1930 Pat. 243. 31 Cf L J 786, 125 I C 131, 11 P L T 
646. ^^^lere the law regarding the offence charged was in fact fully explained to the 
jury, the mere fact that the Judge failed to record tlut the elements constituting the 
offence were fully explained was not sufhoent to vitiate the convoction — Ramsarup, 
9 PaL 606, 1930 Cr.C 1009, A.IR. 1930 PaL 512. 11 P.L.T. 867, 32 CrL.J. 72. 
128 I C. 121. 

M’here the fresh charge was the same as recorded in the original charge, the omission 
to record the heads of the re-charge is not fatal to the conviction— Kasimuddm, 60 
C LJ. 43, 36 Cr.L J. 480, A I.R. 1933 CaL 31, 154 I C. 110 

l^’herc a joint trial is held of several offences some of which arc triable by jury and 
others with the aid of assessors and in respect of the biter offences the jurors become 
assessors, it is the duty of the Sessions Judge to pronounce a judgment containing the 
particulars specified in this section, in respect of the latter offences A reference to the 
charge to the j'ury is not a sufficient compibnee with the requirements of this section— 
Datla, Ratanbl 426. 

lOSOAf Judgment under tec. 349, Cr. P. C.: — See Note 1010. 

1051. Appellate Judgment:— Sec section 424. "It should be observed that 
sec. 424 of the Code extends the provisions of section 367 to the judgments of the Loner 
Appellate Courts, and it is esscnbal that the judgment of such Courts should comply with 
the provisions of this section ” — Cal G R. & C. 0, p. 26 An appellate judgment, like 
the judgment of the Court of first instance, must fulfil the conditions laid down in this 
section; that is, the judgment must state the jximts for determination, the deasion thereon, 
and the reasons for the decision — Devendra. 17 DomL.R, 1035, 16 Cr.L.J. 832; Kali 
Charan v*. Gch Bctva, 2 P.L,T. 228, 22 Cr.LJ. 640, 63 IC 336; Bnidarban, 21 Cr.LJ. 
223 (Lah.) ; Dalip Si'itgfi, 5 Lah 308; Afangla, 2 P.L.T. 616. 63 I C 416, 22 Cr L J. 656. 
If the Appellate ^urt dismisses the appeal witnoul spcofying these points, Uie appellate 
order must be set aside, and the appeal reheard — Shanniukh Basapa, 32 BomX.R. 
353, A.I.R. 1930 Bom. 163, 125 I.C. 710. 31 Cr.LJ. 925. 14 A.r.CrR. 534, 1930 
CrC 487. A judgment must conform to the provisions of this section which re- 
quire, inter alia, that it shall contain the points for determination, the deci^on thereon 
and Uie reasons for the decision These requirements must be fulfilled in respect of 
each individual accused or suspect in cases where Uicrc are more than one. Where the 
reasons for decision in the judgment of tJie Appelbte Court are not such as to enable 
a revisional Court acting under the provisions of sees. 435 and 439, Cr. P. C, to form 
any conclusion as to the correctness, legality or propnety of the findings, the judgment 
is clearly defective and the appeal must be reheard — Abdul Karim v. Emp., AIR. 
1940 Sind 113 (114), 41 CrL.J. 724, 189 LC 226. 

Besides specifying these points, the Anxibte'Court has to decide two more points, 
tiz , (1) is the objection raised in the memorandum of appeal a valid objection? and if 
not, (2) is there any ground apparent on the record for interference m appeal? A 
judgment which does not decide these points is not a valid judgment— /a/ram, 8 vr.p 
84. 13 Cr.L.J. 559. 
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It is the d’Jty of the Ses^ons Judge, in dispo^.g of an appeal, to record a judgasnt 
according to law; any defidencj* in that judgstent cannot be made up by a reference 
to the judgn:ent of the Magistrate. It is his duty to go into the cddaice and try the 
appeal in a proper manner. TMiere the Sesaons Judge in appeal stated no facts and 
gave IS) reasons in his judgment for the conduaon arrived at by him, the appeal mast 
be reheard — Bkola Xotk, 7 CW.X. Eklat, 9 CXW.X. siiiL • 

An appellate judgment mast be qtute independent and stand by itself; it ought net 
to be read in connection with or as supplementary to the judgment of the Court of fint 
instance— /owaj/. 35 CaL 13S. 6 CLJ. 427. 12 C.W-V. 134; Manglu. 2 PX.T, 616, 
63 IC. 416; Solka v. Kriskna Ron. 25 Cr.LJ. 113. 76 I.C 177, X.\S. 1924 Lah. €60; 
TkakiT Sir.gk, 20 CrXJ. 444 (Pat.) ; Dcsogi. 20 CrI.J. &13 (PaL) ; Back. 1 Ra-ng. SOI; 
Gkousbux, A.LR. 1507 Sind 26 (27). 167 I.C 227, 30 S.UR 3S2. 3S CrXJ. 363, 9 RS. 
73. Even when confirming the judgment of the trial Court, the Appellate Court should 
tahe its own new of the mndence after peruslcg the record. The judgment of the Court 
of Appeal should be such that the High Court as a Court of Revision might in lookiag 
into the judgment be in a poalion to judge for itself what the was and how far 
the G)urt of Appeal had considered the evidence as bearing on the guilt or innocence of 
the accused, before it affirmed the judgment of the trial Court — InatuL’a, 39 CXJ. H”, 
25 CrXJ. 1041, 81 I.C. 820. XI.R. 1K4 CaL 618. See also Akmcd Mi. 32 CrXJ. 2TJ, 
129 I.C 276, 32 PX.R. 92. 1930 Cr.C 1227, A-IJL 1930 Lah. IC61, InX RuL 1931 Lah. 
164. It is the duty of the AppeHate Court not merely to consider whether there are 
reasons for differing from the judgment of the trial Court, but to apply its nund afresh 
to the evidence and to form Us own conclusion and to embody its conclusions and the 
reasons on which they are based, in a conydered judgment which will, if necessary, bear 
the scrutiny of the High Court. INTiere it is in fact, almost impossible to gather from 
the judgment of the Court of Appeal taken by itself, what the alleged occurroice was, 
and what was the real nature of the dispute between the parties, the judgment does 
rot comply irith the provisions of sec 367 read with sec 424, Cr. P. C, inasmudr as 
it does not set forth the points for determir,3tio.n, the decision thereon and the reasons 
for these dedaons— iTc'i Chsrcn Sem v. Ptiya Seth Das, 39 CrXJ. 791, 176 I.C 677, 
A.IJL 1938 Cal. 522, H R.C 130. It would be well for District Magistrates who hear 
appeals in aitninal cases to bear in cund that they are also subordinate to higher Courts 
and it is their duty to satisfy the higher Courts by their judgments that they have 
applied their minds to the case before them and in recording a finding of conviction 
upon the evidence produced before them have arrived at a correct conclusion. In order 
to disdiaige this duty, it is necessary lor them to see that their judgments fulfil the 
requivcmenls laid .down by the law. It is always easy for the .\ppellale Court to say 
that all the points arising in the case ha''® bew considered by the Cburt below and 
have been rigbUy decided. This does not, however, show that the Appellate Court has 
applied its mind to the points arisng in the case and has arrived at its own independent 
judgment in respect of then as it is required by the law to da Unde the law it 
is dearly the duty of the IHstrict Magistrate to state the various points urged before 
him and to record tus dedsons thereon with his reasons for those dedsioas. If he 
fails to discharge that duty, his judgment laust be set aside — Banshidhar v. Emp., 
A.IJL 1940 AIL 18. 1539 ,\XJ. 671. 41 aXJ. 220. 1S5 LC 6S2. IXJt 1939 AIL S65. 
But the whole evidence need not be recapitulated and analysed by the Appellate Court 
—Kanoo. 14 OXJ. 257, 8 OStJS. SOL 

The judgment of the Appellate Court in deafing with the ea«e of several accused 
convicted in a joint trial must show on the face of it that the case of eadi accused has 
been taken into cocsideratioa, and should state reasons, as far as may be necessary to 
show that the -AppeUate Court has devoted judicial attention to the cm^e of each accused 
— femeit. 35 13S; Dakskirc^urti. 1918 ALUTX*. 129. 19 CrXJ 'W- Arin-’ra **0 

CW_V. 1296; Bafv .Ynldu. 2 XW. KS. 16 CrXJ. 735; Cktruidk' 16 CrXJ.’4M 
(Mad); CktKtta hfCKikkam, AS MXT. 5W, 26 CrXJ. 10S9; Madad AU. 24 OC. ISO' 
V. Kiiskna Ram, 25 CrXJ. 113, 76 LC 177, .AJJL 1924 f j*, ggo_' 
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The Appellate Court must record reasons for confirming, reversing or modifying the 
sentences or orders of tlie Magistrate. Where the Appellate Judge merely says that he 
adopts the reasons gi\cn by the tnal Court, to »ippoit the grounds of his decision, or 
merely states that he is satisfied that the judgment of the trial Court is substantially 
right, the judgment is erroneous in form — Dasogt, 20 CrL.J 645 (Pat.); Batshnab 
Cfiara;i, 24 Cr.L J 311 (Cal ). 

An Appellate Court is not required to write a long and elaborate judgment, but it 
is clcaiiy its duty not only to examine the evidence but also to write a judgment affording 
a clear indication that the appeal has been properly tried and that the points urged by 
the appellant have been duly considered and deaded. An Appellate Court which writes 
a judgment which the High Court is unable to follow without reference to the judgment 
of the trial Court, obviously fails in the discharge of the duty imposed upon it by law — 
Dfl/ip S/iig/;, 2 Lah. 308 (310), A.IR. 1921 LaK 102. 23 CrLJ 9, 64 I C. 337, 24 PLR 
1922; Abdul Wahid v. Emp.. A.ia 1937 Pe^. 88. 1937 PeshLJ 93, 173 IC. 672 

^\’herc the judgment of the Appellate Court docs not discuss the facts nor the 
^unds of appeal, it is not in accordance with Jaw and is liable to be set aside — Hurmat 
Alt, 27 Cr.L J. 114, 91 I.C. 690, I Lah. 399. Reasons for the decision should be given 
by the Appellate Court in order that the Superior Court may at once know the facts 
found and the reasons therefor without reference to the record and judgment of trial 
Court and satisfy itself as to whether the lower Court has, m fact, done its duty by an 
honest and careful consideration of the case — Maroli v. Kasabat, 27 CrLJ. 1404, 98 
I.C. 716. AI.R. 1927 Nag. 88. It is the duty of the Judge hearing the appeal to state 
the facts and give the reasons for the conclusion he arrives at. The High Court will not 
in rcsision make up (or the deficiency of the appellate judgment by having recourse to 
that of the Court of first instance— Ro/itm Ati, 25 CrLJ. 246, 76 IC. 710, AI.R. 1923 
Lah 344. 

The judgment of the Appellate Court must ^ow that it has duly considered the 
csidence of iMth sides and the picas raised in appeal, with a judicious mind; if It docs 
not consider the evidence for the defence, nor even alludes to it, it is defectiv’e — Btni, 
4 OLJ. 80, 18 CrLJ. 689; In re Stperumal. 11 CrLJ. 331, 7 ML.T. 182; Baltusu, 
1912 M.W.N. 881, 13 CrLJ. 712; Hulasi v. Chholey Lcl, 1939 O.A. 820, 1939 O.W.N. 
1103, 1939 AW.R. (C.C.) 319. Even though the Counsel for the applicant does not 
refer to the defence evidence, it is (he duly of (he Appellate Court to look into that 
evidence and after dealing with it come to its own decision — Fidoi Ilossein. 40 Cal. 376, 
14 CrLJ. 419; Hulasi V. Chhotcy Lai, 1939 O.A. 820, 1939 O.W.N. 1105, 1939 A.W.R. 
(C.C.) 319. Where the judgment of the Appellate Court did not discuss the defence 
evidence and had not arrived at any finding wiiJj regard to matters raised in the lower 
Court and it was not possible to ascertain from the Appellate (Court's judgment what 
the occurrence was, it was not in accordance with law — CahaToIi, 25 CrLJ. 901, 81 I.C. 
437, A.IR. 1925 Cal. 266 ^Vhere the judgment of the Appellate Court, Viithout dis* 
cussing the points urged in the memorandum of appeal and without giving any reasons, 
holds that the conviction is correct, llie judgment is not a legal judgment as it docs not 
contain the point or points for dctennination raised in the memorandum of appeal, the 
decision thereon and the reasons for the deaslon— JCaiiTraM. 29 Cr L J. 270, 107 I C. 665. 
Where a District Magistrate disposed of an appeal in a case under sec. 110, in which a 
large mass of evidence had been produced on both sides, by a short j'udgment in a few 
lines dealing with some general observations upon the volume of evidence which was put 
before him and without projxr consideration thereof, the judgment was not in accordance 
with law — Sunehi. 19 ALJ. 921, 23 CrL.J. 378. A District Magistrate should not dis. 
pose of an appeal from an order irguinng a person to furnish sccunly, otherwise than 
by a judgment showing on the face of it that he has applied his mind to a consideration 
of the evidence on the record and of the pleas raised by the appellant both in the Court 
below and in the memorandum of appeal — Lai Bthaii, 33 All. 393, 17 CriJ. 309. 
But the Appellate Court is not bound to give its opinion as to the character of the 
evidence in prolix detail— Pondc/i Bhot, 19 AB. 506. Where in the judgment of the first 
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Court, evidence was set out at great length and reasons fully explained, the judgment 
of the Appellate Court which confirms the judgment of the trial Court does not become 
defective in law by reason of the fact that it does not set out again in detail the whole 
of the evidence and reasons for believing the witncs<^s, if it appears from the judgment 
that the Appellate Court appreciated the arguments adduced against the credibility 
of the prosecution witnesses— Kffji/Mddin, 20 Cr.LJ. 238 (Cal.). But where the facts 
are intricate, and the evidence is contradictor^', it is incumbent on the Court of appeal 
to set out the points for determination and the reasons for decision with sufficient fulness. 
If the Appellate Court merely refers to the decision of the trial Court and says that 
nothing has been urged in appeal which atTccts the reasons given by the trial Court 
for conviction, such a decision is not in accordance with law— Ag/iorc Dull, 12 P.L.T. 
601, 1931 Cr.C. 907, 32 Cr.L.J. 1197, 134 IC. 619, A.I.R. 1931 Pat. 379, Ind. Rul 1931 
Pat. 475, 11 Pat. 143. It is not a sufficient compliance with the requirements of this 
section, if the Appellate Court confirming the order of the lower Court gives no reasons 
for its decision but merely says that it has considered the evidence carefully and things 
that it IS sufficiently strong to justify the order— Son Dun, 2 Rang. 641; or if the 
Appellate Court states no reasons whatsoever and confirms the judgment of the Lower 
Court in these general terms. “I see no reason for disturbing the finding of the Lower 
Court”— Rom Das. 13 Cai. UO; Samsher. 1888 A.\V.N. 280; Bhujpa!. 1886 A.WN. 289; 
Mankka, 1931 M.W.N. 119; or "after reading the evidence and hearing the Counsel I 
am of opinion that the Lower Court has decided the case rightly; I find no ground for 
interference; appeal is dismissed”— CimA. 23 Ca! 420; Farkan v. Samsher, 22 Cal. 241; 
Rohimutitiy, 20 Cal. 353; Pandek, 19 All. 506; Sbanmugh Bstapa, 32 Botn.L.R. 353. 
1930 Cr.C. 487 (488), 31 Cr.L.J. 925, 125 I.C. 710, A.I.R. 1930 Bom. 163 (disUnguishuig 
Paltlbuva, 28 Bom L R. 1029, 27 Cr L J. 1153) ; or "the prosecution evidence is sufficient 
to warrant the conviction, I decline to interfere"— SAamsAer AK, 2 Weir 536; or "I 
have perused the judgment of the Lower Court, and I agree with the findings arrived at 
by the learned trying Magistrate and convict all the accused for the offence of rioting as 
stated m the charge"— .r/iafc«r Singh, 20 Cr.L.J. 444 (Patna); or "Heard the appellant, 

I do not think it necessarj’ to direct prosecution of Uie respondent in this case. Appeal 
dismissed"— iVirya Copal v. Nani Copal. 32 CrLJ. 1045, 133 I.C. 672, 35 C.W.N. 660, 
A.LR. 1931 Cal. 454, 1931 Cr.C. 606, Ind. Rul 1931 Cal. 736; KaUsadkan v. Nani Lai, 
52 Cal 478; or "I have gone through the record. The conviction under sec. 419, I. P. C, 
is sound The fine indicted of Rs. 30 only is very light I see no reason to interfere 
and dismiss the appeal" — Jodkt, A.I.R. 1933 Nag. 328, 146 I.C. 447, 25 Cr.LJ. 136. 

Where, in acquitting the accused, the Appellate Court merely observed: "I have 
carefully gone through the whole evidence and I find that I cannot agree with the 
conviction” and later on, "I have gone through the depositions of the prosecution 
witnesses and I find that there are many discrepancies in their statements. The case 
is certainly of a doubtful nature,” held that this was no discussion of the case at all — 
Raghunalhmal v. Pattram, AIR. 1937 Nag. 394, 172 I C. 177. 

Where the judgment of the Appellate Court was in the nature of a stereotyped one, 
which might answer for any case, it was not wie in accordance with this section or 
sec 424— A'asimwddi. 1 C.WJ^. 169 

Even when an Appellate Court rejects an appeal summarily under sec. 421, it is 
advisable to state shortly in its Order the reason or reasons which have influenced it in 

coming to the conclu^on that there is no sufficient ground for interference in the case 

Nanhu, 17 All. 241; Ramrao, 13 NL.R. 169, 18 CrL.J. 993. Although in rejecting an 
appeal under sec. 421, the Appellate Court is not bound to write a Judgment and give 
reasons for its deasion — WaTubai, 20 Bom 540; Rash Beliari v. Balgopal, 21 C^l 92; 
Ramrao. supra; Krisimaya, 25 Mad. 534, still the recording of reasons is necessary in 

view of the possibility of such orders being diallenged by an application for revision 

Nanhu, 17 All. 241; Kundan, 36 All, 496, 15 Cr.L J. 512. See Note 1132 under sec 421. 

Ev’en where the Appellate Court dismissed the appeal because no one appears to 
argue the appeal, the Court is bound to read and wnsidcr the evidence and dispose of 
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the appeal by wnting a judgment in accordance with the provisions of tins section — 
Naoi Sheikh, 11 CWN. cxxw. 

Defective Appellate Juditnenls — It is difficult to lay down any rule with preasion 
as to what judgment of an Appellate Court complies, and what judgment does not 
complj', Kith die requirements of this Code It cannot be held that merely because the 
form of judgment does not exactly comply with all Uie requirements of this section and 
of sec. 424, it is not a valid judgment. The omisaon in the judgment must be substan- 
tial m order to invalidate \t.—Pandek. 19 All 506 Though the judgment of the Appellate 
Court IS not in proper form, the High Court should not interfere with an order of 
acquittal, unless tliere has been a miscarriage of justice — Rupa Mandal v Keshab, 5 
CLJ 452, 5 CrLJ 349 WTiere the Appellate judgment shows that the Judge had 
apprcaated and had in \ icw all the points, the High Court should not interfere in revi- 
sion merely because the form of judgment does not exactly comply with all the require- 
ments of this section— 20 CaL 353 But where the Appellate Court which 
dismissed the appeal not summanly but after notice to the parties, omitted to wnte the 
judgment altogetlier, such an omission was not a mere irregularity curable by sec 537, 
but a grave illegahty — Debcndia, 17 BomLR. 1085, 16 CrLJ 832, 31 I C. 1008 
^Yhere the judgment of the Appellate Court did not strictly comply with the provisions 
of Uus section but made it clear that the Appellate Court had perused the evidence and 
heard arguments, and, having heard the case argueef, had come to an independent opinion 
as to the guilt of the appellants, the High Court did not set aside the judgment. The 
High Court is not invanably bound to interfere in revision because there is an irregularity 
m the form of a judgment, unless there is some reason to believe Uiat there has been a 
failure of justice — Tippamuj, AIR 1932 Bom. 473, 34 Bom L R. 1110, 1933 Cr C. 601, 
139 IC 608, 33 CrLJ. 801, Ind Rul 1932 Bom 519 So long as the Appellate Court 
writes a judgment from which the High Court can gather what the decision of the 
.\ppellate Court was, that in majority of instances ought to be sufficient. If it is possible 
for the High Court reasonably to arrive at an understanding of what has been found 
m the Court below, it is not necessary that the High Court should captiously or 
Capriciously set aside the judgment of the Court below or even comment on it with any 
severe stnetures. Still less is it obligatory upon the High Court to hold that the 
proceedings in appeal ought to be quashed and the matter rchcarcd in appeal from the 
beginning— Afidiif Rahman. A r.R 1935 Cal 316 (321), 62 Cal. 749, 1935 CrC 467, 
156 IC 678, 36 CrLJ. 982 

The Appellate Courts slioufd take care to write judgment which are in consonance 
with the provisions of the Cr. P Code because by failing to do so they encourage 
persons con^^cted to waste their money and the lime of the High Court by making 
applications in revision — Ham Stngh v. Emp.. AIR. 1940 All. 80, 1939 A L.J. 1146, 
41 CrLJ 249, 186 1 C 97. 

The case of each of the apjjellants should be specifically dealt with— A/adfio Singh 
V. Emp, 41 Cr-LJ. 725 (726), 189 I.C. 258, 1940 O.WJ'J. 607. 

1052. Sub-section (6) : — ^“'Ve think it desirable to lay down that orders 
under secs. 118 and 123 (3) diould be deemed to be judgments lor the purposes of the 
section ” — Report of the fowl Committee (1922). This sub-section supersedes Ramasamy 
Chetly, 27 Mad. 510 (512) where it was held that an order parsed in sccunly proceedings 
was not a "judgment”. 

In Vcnkatachtnnaja, 43 Mad. 510, it was contended for the Crown that the word 
‘inquiry’ in sec. 117 did not mean a tnal; but Ajling J., In overruling this contention 
observed as follows (at pp 524-525) . — ^”11 the vvord is to be given the narrow 
inlciprctation contended for the Crown, such pronsons as those in Chapter XXVI 
regarding judgments will not apply to secunty cases. That is to say, the Magistrate in 
ordering security under sec 118 would be under no legal obligation, inter cjia. to record 
a judgment setting forth his reasons (see .367) or to give the accused a copy of it 
without delay (sec. 371). So far as I can see, apart from the operation of see. 117, the 
Magistrate might simply record an order rcqmnng ibe execution of a bond, without 
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recording any reasons or discussing the evidence. I do not think this could hav’e been 
intended, especially as care has been taken to provide for an appeal against an order for 
security (vide sec 406) and for the interference of the Chief Presidency or District 
Magistrate (sec. 125}." The present sub-section gives legislative recognition to the 
above remarks of Ayling, J. 

An order passed under sec. 118 or sec 123 (3), Cr. P. C., must be self-contained; 
it must show that the Court has considered the esridence against each of the suspected 
persons and has found that the evidence proves the case against each of the suspected 
persons indi\-idually— Clmusbux. A.I.R. 1937 Sind 26 (27), 167 I.C. 227, 30 SLR. 382, 
38 CrXJ. 363, 9 RS. 173; Abdul Karim v. Emp . AIR. 1940 Sind 113 (114), 41 
Cr.LJ. 724, 189 I.C. 226 


368. (1) When any person is sentenced to death, the 

sentence shall direct that he be hanged by 
the neck till he is dead. 

(2) No sentence of transportation shall 
specify the place to which the person sen- 
tenced is to be transported. 

The Sessions Judge should not sentence the accused "to receive the supreme 
penalty". The sentence should direct that the accused be hanged by the neck until 
he be dead— A^gs S/iri« Mauni. 37 Cr.LJ. 290 (292), 160 I.C. 459, A I R. 1936 Rang. 
46, 1936 Cr.C 45. 


Sentence of death. 

Sentence of trans- 
portation. 


369. No Court, other than 
Court not a High Court, 
to alter when it has signed 

judgment. judgment, shall 

alter or review the same, except 
as provided in sections 395 and 
484 or to correct a clerical 
error. 


369. Save as otherwise pro- 

Court not h ^'otfc 

toaitcr or by any other law 
judgment. being in 

force, or i)t the case of a High 
Court established by Royal 
Charter, by the Letters Patent 
of such High Court, no Court, 
when it has signed its judg- 
ment, shall alter or review the 
same, except* * to correct a 
clerical error. 


Change;— This section has been amended by sec. 101 of the Criminal Procedure 
Code Amendment Act, XVIII of 1923. 

The wording of the old section admitted of the interpretation that High Court had 
ultimited powers of altenng or reviewing their judgment (though such interpretation was 
never made in any of the dedded cases). The present section as now amended lays 
down that the High Court has no power to alter or review its judgment except as 
proxrided by the Letters Patent. The references to secs. 395 and 484 have been ormtted, 
because there are cases other than those referred to in these two sections, in which a 
rcNnew of judgment is possible, eg., sec. 434. Sec the Report of the Joint Committee 
of 1922. 


Sections 369 and 561A: — ^^Ticn sec. 369 was amended m 1923 in such a way 
as to ^ow that the High Court had no power of altering or lerieviing a judgment, except 
to correct a clerical error, the Legislature did not attempt or intend to deprive the High 
Court of any inherent power which it had hitherto possessed. Section 561A does not, in 
terms, invest the High Court with any powers which it did not possess before. But it 
does refer to an inherent power of which the High Court Is already in possession. The 
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High Court possessed no inherent power to review its judgment before the amendments 
of 1923. Consequently, it cannot be said that sec 561A either modifies the provisions 
of sec 369 or clothes the High Court with any fresh powers — Damuan Lai, 36 Cr.LJ. 
1286 (12SS), 157 I.C 104-1. A I R. 1935 AIL 466, 1935 A L.J 317, 2935 CrC 507. See 
also Raju. 110 I C. 221, A.I.R. 1928 Loh. 462, 29 CrLJ 669, 10 Lah 1; Dahu Rout, 
31 Cr.LJ. 1100 (1105), 145 I C. 937, A.1.R 1933 Cal 870, 1933 CrC 1481, 38 C W.N. 
25; Laxmanrao Farashram v Emp, 39 CrLJ 116, 10 RN. 192, 172 I.C 299, A.IR. 
1938 Nag. 74, not following Kjng-Emp v Shtv Dal, 3 Luck 680, 111 I C 573, 5 
O.W.N. 641, 29 CrL.J. 893„ A I.R. 1928 Oudh 402 and Malhra Das v Croitn, A.I.R 
1927 Lah 139, 99 IC 1039, 9 LL J 12, 28 CrLJ 239. 

Section 561A, Cr. P. C., does not confer upon the High Court any new powers 
but merely declares that such inherent powers as the Court may possess shall not be 
deemed or alTecicd by anything contained in the Code. The High Court has, therefore, 
no power to alter or review its own judgment m a criminal case, once it has been 
pronounced and signed except in cases where it was passed without jurisdiction or 
in default of appearance without an adjudication on the merits or to correct a clerical 
error; nor is there any conflict between that section and see. 369 of the Code — 
Eduard Few v. Emp , 40 CrL J 763. 183 1 C. 348. A I R. 1939 Lah. 244, distinguishing 
Hot Ktsben Lot, AIR 1937 Lah 497, 170 IC 375, I LR 1937 Lah. 69, 38 CrLJ. 
883, 39 PLR 733, 10 RL 103 and Ra^h Bebart StxgK A.I.R 1934 Pat, 551, 152 
IC 291, 1934 CrC 1193, 36 CrLJ 100. 15 PLT. 475, 7 RP. 179 

See also Note 1433A 

1053. Scope and effect of section — Judgment; — ^The effect of this sec- 
tion may— speaking broadly and without attempting strict accuracy— be put under three 
heads: (1) tl saves powers to correct cicncal errors, (2) it provides that, as a general 
rule, no Court shall alter or review its judgment after it has signed it. except to correct 
cicncal errors; and (3) in cases where the judgment has been signed and it is sought 
fin contraicntion of the general nile) to alter or review the judgment for the'purpose 
of correcting errors other than clencal; power to correct such errors is resen'cd only if 
It can be denved (ram any provisions in (<j), the Cnminal Procedure Code, or lb) in 
any other law for the time being in force, or (e) (in the case of a High Court estab- 
lished by Rojal Charter), by the Letters Patent of ^ch High Court The general rule 
under this scrtion comes into operation only when the Conti has signed its judgment. 
In the case of the High Ckiurt eaiercismg its Ordinary Original Cnminal Jurisdiction, no 
judgment nor any other pronouncement of its decision is signed until the warrant is 
signed by the Presiding Judge. The warrant is drawn up some little time after the 
sentence has been orally pronourKed The practice has been for the Judges in proper 
cases to review their sentences though already pronounced in Court so long as the 
warrant has not been drawn up and signed — AMul Rahiman, 37 Cr.LJ. 753 (754), 
162 I C 950, A.I.R. 1936 Bom. 193, 38 BomLR 153, 1936 Cr.C. 573. Although 
this section refers in express terms to judgments under Ch. XXVI of the Code, still it is 
clear that the principle laid down herein applies also to final orders which are tn the 
nature of judgments — Rarilal, 22 Bom. 949. An order which is passed on full inqiury 
and after hcanng both sides is in the nature of a judgment, and such an order cannot 
be altered after it is once passed and signed. Thus, an order of a District Magistrate, 
passed after full enquirj’, refusing to deliver to the PoLtical Superintendent of a 
Foreign State, a property seized in execution of a search warrant, cannot be altered 
by the Magistrate himself The only Course open to the Magistrate is to make a 
reference to the High Court, and have his own order cancelled — In re UarUal, 22 
Bom. 949. The order of transfer cannot be regarded as an order in the nature of a 
jjdgment— C/iAotry Lai v. Tinke Ld, 36 CrLJ. 918, A.I.R 1935 AIL 815, 156 I.C. 
163. An order under Chapter XII is in the nature of a judgment, and a Magistrate 
havnng passed an order under sec, 146 cannot cancel the order and pass an order under 
see. 147 instead — Dulore v. Ajodkja, 16 OCL 192, 14 Cr.L.J. 605,' Luehmi v. 
^/{USi, 19 Cr.LJ. 225 (Pat.). An order in sanction procecings (now abolished) 
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comes under this section and a Sesaons Judge re/using to revoke a sanction has no 
jurisdiction to review his order and rev-oke it— Q -E. v. Canesh, 23 Bom. 50. A final 
order in maintenance proceedings (sec. 488) is in effect a judgment, and the Magistrate 
cannot review a final order passed in such a proceeding — Nanda v. Manmaya, 21 
C.W.N. 344 But see Bhagubhai Ranchhodas v. Bai Arvinda, A.I.R. 1937 Cal. 334 
where it has been held that section 369, Cr. P. C, docs not apply to a case of mainten- 
ance falling within the express of provisions of secs. 488 and 489, Cr. P. Code. 

But this section does not apply to an order of dismissal of complaint under sec. 203. 
Sudi an order is not a judgment witlun the meaning of this section — Chhma KaUappa, 
29 Mad. 126 (131) (F.B ) and the Magistrate can re-hear the complaint. See Note 681 
under see. 203. So also, an order directing issue of process under sec. 204 is not a 
judgment, and a hfagistratc can, on a reconsideration of that order, cancel the issue of 
process and order an inquiry under sec. 202 — LaUt Mohan v. Nand Lai, 27 C.W.N. 
651, 25 Cr.L.J. 464. A Magistrate, after he has passed an interlocutory order for the 
examination of a witness (who is in prison) in Court can afterwards review that order, 
and pass an order for the examination of the witness on commission — Asst. Govt. 
Advocate v. Upendra Nath Mukhetjee. 11 PL.T. 892, 1931 Cr.C. 201, A.I.R. 1931 Pat. 
81, 130 IC. 538, 32 CrLJ. 551, 16 A.I.CrR. 29. 

A complaint cannot be a judgment even when the complaint is made by a Court 
under sec. 476, Cr. P. Code Therefore, sec. 369, Cr. P. C., cannot apply to a complaint 
and does not, therefore, amount to a bar against a Court altering or reviewing the 
complaint under sec. 476, Cr. P. Code— /agaf Ram v. Emp.. 38 CrLJ. 318 (319), 166 
I C. 915, 9 R.A. 469. 1936 A.W.R. (H.C.) 1125, 1936 A.Cr.C. 235, 1937 A.L.R. II2, 
1936 ALJ. 1199, AIR. 1937 All. 76 

An order dismissing a summons case for default of appearance under sec. 247 is In 
the nature of a Judgment, and a Magistrate cannot revive the case once dismissed for 
default — Ram Coomar v. Ramfi, 4 C.\V.N. 26. But it is competent for a Magistrate to 
re-hear a warrant case in which he has discharged the accused person under sec. 253 or 
259, because the order of discharge does not amount to a judgment— il/ir Ahmad v. Md. 
Askari. 29 Cal 726 (731)} Dwarka Nath v Bern Madhab. 28 Cal. 652 (660); Chinna- 
thambi v. Curusamy, 28 Mad. 310. But see rhonsia, 36 Cr.LJ. 128. A.I.R 1935 All. 
59, 152 I C. 619, where it has been laid down that an application to the Magistrate to 
revdew his order of discharge was clearly against the provision of this section. 

So also, it is open to the Appellate Court to re-hcar an appeal which has been 
summarily disnussed by itself for default of appearance of the pleader — Anonymous, 7 
M.H.C R. App 29. Contra — Mahomed Yashin. 4 Bom. 101. Where an appeal is 
rejected because it did not comply with the provisions of sec. 419, Cr. P. C, the order 
rejecting the appeal cannot be held to be an order amounting to a judgment within 
the meaning of this section. Therefore, the Sessions Judge can hear an appeal on the 
merits which he dismissed for non-compliance with his order for filing a copy of the 
judgment within the time fixed for it when the copy is filed with an explanation for 
not filing it in time — Bansgopal, 35 CrLJ. 441, 56 All. 299, 147 I.C. 347, A.L.R. 1934 
Ail. 452. 4 AW.R. 516, 1934 A.L.J. 329, A.I.R. 1934 All. 206, 1934 CrC. 254. See also 
Notes under sec. 561A. 

It is not the intention of the Procedttre Codes that they should encourage the 
hindering of justice and all procedure is intended to help justice Even the criminal 
Courts have power to ignore their orders passed either under a mistake or by fraud 
— Bhagubhai Ranchhodas v. Bai Arvinda. A.IJL 1937 Cal. 334. 

This section must be read with see. 430 of the Code, where it is said that “judgments 
and orders pas«ed by an Appellate Court upon appeal shall be final, except in the 
cases pro%nded for in sec 417" (appeals against an acquittal by the Government) 
“and Ch 32” of which sec. 439 is a part— TAe King v. Nga Ba Saing AIR 1939 
Rang 392 (393), 41 Cr.LJ. 108, 185 I.C. 142. 



Sec. 369 ) 


THE CODE OF CRIMINAL PROCEDURE 


1227 


1054. Alteration cf judgment: — No Judge or Magistrate can add to or alter 
or review his proceedings or judgments in any case after they are signed and published — 
Sarcwi/rfl Nath Banerjee. 10 C W.N 1062; Gatush. 23 Bom 50; Official Receiver v. Ganga 
Ram. 1916 PR. 25} Naiayan v. Chandrabhaga. 26 CrLJ 1289, 89 I C. 193, A.IR 1925 
Nag. 457. ^^■hc^c the statement of the points for determination and the reasons for 
dcosion were added to a judgment after it was pronounced in open Court, held that the 
action of the Magistrate was illegal and the conviction must be set aside — Jhari Lai, 
8 Pat 9(H, 1930 CrC. 90 (91), 31 CrLJ 416 Where a Magistrate, after signing and 
pronouncing judgment in open Court, on the same day enhanced the sentence at the 
request of the accused in order to make his order appcal^le, it was held that though the 
Magistrate acted with the best of motives yet the alteration of the sentence was illegal — 
Quaibait .Ih v .UUudJin, 1883 AWN 16 Wiere the accused was charged with theft 
(379, 1. P. C ) and also under sec 75 (previous conviction) and 379, I P C., and the 
Sessions Judge at first tried the accused on the first charge alone and convicted and 
sentenced him, and he next inquired into the further charge of previous conviction, it 
was held that the subsequent proceedings with reference to the previous conviction were 
not valid, because after the judgment including the sentence was pronounced in the trial 
on tlie first charge, there was no power to review or alter the same — Man Parsu, 42 Bom. 
202, 19 Cr L J 279, 20 Bom L R 87 A Court cannot after passing judgment and 
sentence, reconsider the question of sentence and make an order under sec, 562 — Ganpat, 
27 N L R. 163, 1931 Cr C 830: see also Mtsn Lai. 17 A L J 426, 20 Cr.L.J. 392, 50 I C. 
1000 A Magistrate after passing the sentence and signing it, cannot even alter the 
dale from which the sentence 1$ to mn—SahaJai. Ratanlal 804. Where an illegal sentence 
of flogging m addition to impnsonment was passed by the Magistrate and the illegality 
was discovered before execution but after Uic sentence had been pronounced and signed, 
it was held that such sentence could be altered only by the High Court, and not by the 
Magistrate himscff— R’eir (3rd Edn ) dS3 Where a Sessions Judge or a Afagistrate 
once sentences an offender to pay a fine but omits through oversight to pass a sentence 
of impnsonment m default of payment of fine, it is not open to him to pass the order 
subsc-qucnlly The proper course in sudi a case is to submit the proceedings to the High 
Court and ask that Court in its rcvisional junsdiction to inflict imprisonment in default 
of payment of fine — In re Dhondi Nalhait. 23 BomLR 846, 62 I.C. 880. A Sessions 
Judge has no power to alter or set aside a convirtion and sentence once signed by him, 
even on the ground that the sentence passed by him was illegal— Porau Mai, 23 W.R. 
49 Where a Sessions Judge rejected a criminal appeal on the ground that it was barred 
by limitation, but subsequently on the representation by the prisoner he admitted the 
appeal and after hearing it acquitted the accused, it was held that the Sessions Judge 
had no power to re-admit the appeal — Bhmappa. 19 Bom. 732; Raghunath, 6 Bom.L.R. 
360 It is not open to a Sessions Judge, after he has once accepted the verdict of the 
jury and has postponed the case for passing sentence, to reconsider his order and refer 
the case to the High Court under sec. 307, but he must pass sentence on the person 
awaiting sentence on the verdict. It is not open to him to reconsider his order any 
more than it v.ould be for a jury to reconader their verdict once given and recorded — 
Mobahar, 4 C.W N 683 Where a Bendi of Magistrates has erroneously passed an order 
of acquittal, it is not open to the Bench to quash the dcasion and take the case again on 
the file and try it. The proper procedure is for the President to refer the matter to the 
District Magistrate, who, if so advised, would act under sec. 438 — Ekambata v. Alamel- 
at.imal, 53 Mad. 870, 59 MLJ 708, 1930 CrC. l(B5 (1055). A.I.R. 1930 Mad. 1001, 

32 CrL J 429 Even where the accused c^itams a judgment of acquittal under sec 247 
by means of a fraud on the Court (eg, by preventing the complainant from appearing 
when the case was called on, by wrongfully arresting and detaining him on a false 
charge) , the Code does not permit the Court to cancel the judgment of acquittal on proof 
of the fraud and to restore the case to the file — In re Str.nu Goundan, 33 Mad. 1023, 

15 CrLJ. 236. Even, if an appeal is summarily rejected under sec. 421 for default of 
appearance, llie order of dismissal is not open to review— A/cAomed Yashin, 4 Bom. 101. 
But in a Madras case it was held that if an appeal was summarily rejected under 
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sec. •121 for non-appearance of the appellant’s pJeader, the Court could restore the 
appeal to the file and rehear it, if sufficient cause was shown for the pleader's non- 
appearance — Amnytnous, 7 MHCR. App. 29. 

But where a Sessions Judge on appeal in annulling a conviction omits to order a 
retrial, he is not precluded by this section from passing such an order subsequently. 
Such an order does r.at amount to an alteration of judgment — In re Ram Reddt, 3 Mad. 
48 A Magistrate who makes an order under sec, 145 without any direction as to costs, 
has power to order the same subsequently under sec 148 (3), and such latter order is 
not an alteration or review of his judgment in the original case within the meamng of this 
section — Nafar Ckandra v. Siddbartha, 47 Cal. 974. So also, where a Magistrate 
disposing of a criminal appe'il accidentally omits to pass an order under sec. 520, it will 
be open to him or to his successor to pass the order afterivards. Such an order does not 
amount to an alteration of the judgment — Subba Naidu, 43 M L.J. 87, A.I.R. 1922 Mad. 
329. A Sessions Judge, after he has sentenced the accused to transportation and signed 
the judgment may afterwards add a direction that the sentence shall take effect 
immediately and not after a sentence"* of imprisonment whidi the accused is already 
undergoing — Hart, Ratanlal 391. 

Where the appellate Court once passed an order for the evidence of two witnesses 
being recorded by the trial Court but decided the appeal without that evidence being 
recorded, this section did not apply to the order because that order was not a judgment 
but the procedure of the appellate Court was irregular — Madho Stngh, A I.R. 1940 Oudh 
396 (397), 41 CrL J, 725 (726), 189 I.C. 258, 1940 OW.N. 607, 1940 OL.R. 420. 

Where the Sessions Judge passed a detailed order recommending that the conviction 
and sentence passed upon the accused should be set aside he became functus officio 
and had no power to revise or review his own order and by a separate order reject the 
application for revision filed by the accused. Even a High Court after signing and 
pronouncing a judgment in a criminal case becomes functus officio and neither that 
Court nor any Bench of that Court can review the order so passed — Ramtshwar v. 
Bharath. 35 Cr.LJ. 417, 147 I.C. 516, ALR 1934 Oudh 75, 1934 CrC. 255, AIR. 
1934 Oudh 85, 11 OW.N. 75. 

See also Note 1293 under the heading "Review”. 

Further inquiry : — An order lor further inquiry docs not amount to a review of the 
order of dismissal or discharge The terms of this section must be read as controlled 
by sec. 437 (now sec 436). That section does not limit the power of a District 
Magistrate to make further mqWTy into a case in which an order of dismissal or 
discharge may have been passed by a subordinate Magistratei and there is no bar to a 
District Magistrate making further inquiry into a case in which such order may have 
been passed by himself— Bidhu Chandalmi v. Afofi. 28 Cal. 102 (104). But where a 
District Magistrate has already dealt with a case in revision and decided that there was 
no cause for interfering with the order of discharge, he cannot subsequently order 
further inquiry, because such an order would be an order reviewing the earlier one 
and IS prohibited by this section — Nga Than, 5 BurL.T 37, 13 Cr.LJ. 301. A Court 
cannot revise its own revisional order — Bhogt, 34 Cr.L J. 278, 142 I.C 138, 1932 M.W.N 
1162, Ind Rul 1933 Mad. 179, AIR. 1933 Mad 247. 1933 Cr.C. 374, 65 M.L.J. 6. 
38MLW. 668 

Proper procedure : — When a mistake has been made in the judgment (e.g , when an 
appeal has been erroneously dismissed as time-barred, or when an illegal sentence has 
been passed) it is not open to the Judge or Magistrate to alter or review his judgment 
or order, but the only course opal to him is to submit the case to the High Court — 
Raghunalh, 6 BomLR. 360; Poran Mdl, 23 WR 49; In re Harilal, 22 Bora. 949; 
In re Dhondt, 23 Bom L R. 845, 22 Cf,LJ. 608, 62 I C. 880 IVhere cases were wrongly 
decided by the High Court the only remedy in such circumstances is to move the Local 
Government to exerase the Royal prerogative where the accused had been prejudiced, 
otherwise there is no remedy — Dahu Rwt, 34 Cr.LJ. 1100 (1104), 145 I.C. 937, A.IR. 
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1933 Cal. 870, 1933 Cr.C. 1481, 38 CWJ4. 25. See also Kalu, 45 All. 143 ated in the 
next paragraph and Kunjt Lai. 35 CrLJ. 1485 (1487), 151 I.C. 714, 1934 ALJ. 704. 

1055. No power of High Court to alter its judgment: — See Notes 
under "Change” above. The law is now the same as it was practically before. It 
sliould be noted that inspite of the words 'other than a High Court’ occurring in the 
old section, the High Court held that it had practically no power to alter or review its 
owTi judgment, under the old law. There being no provision in the Letters Patent or the 
Govxmmcnt of India Act authonsing the High Court to exercise the power of review, 
the words "other than a High Court” could not be read as conferring on the High Court 
that power by implication — In re Kunhammad. 46 Mad 382 (389), 24 CrL.J. 439 It 
has even been remarked in In re Gibbons, 14 Cal 42 (47) that so far as the High Court 
was concerned there was no substantive enactment in this section; it did not confer any 
power on the High Court, nor did it lake away any of the powers which existed in that 
Court before the passing of this section 

The Legislature has not conferred in express words upon the High Court the power 
of reviewing its judgment m all criorunal cases, as it has done in all civil cases. The 
provisions of the old section, so far as they affect a Hi^ Court, merely apply to questions 
of law, which arise in its original criminal jurisdiction, and which are rescrv'cd and 
subsequently disposed of under the provisions of sec 434 and the corresponding sections 
of the Letters Patent— Durgac/iaran, 7 All 672 The words 'other than a High Court’ 
do not give the Diiision Bench of the High Court power to review its judgment passed 
by It in a criminal appeal The words are to be accounted for by the power of review 
given to the High Court under sec. 434 on points specially reserved by the Judge 
presiding at the High Court Sessions — Mohan, Ratanlal 791; Kunhammad, 46 Mad 382 
(404), In other words, the High Court cannot entertain an application to review a 
judgment passed by it on appeal in a criminal ease — Codai, 5 tV.R. 61; Mohan, 
Ratanlal 791j Hale. 1909 P.R. Ij Kale. 45 All. 143 (145); Aiumuga, 50 MLJ 51. 
27 Cr.L.J. 184. 91 I.C. 1000, 23 ML.W 56. 1926 M.W.N. 147. The review is a 
definite method of procedure and that i( the Legislature intended by the Amending 
Act, XVIII of 1923, to make a provision in the Code for a review, there would 
have been a definite section dealing with a right of review and laying down the 
conditions under which that right could be exercised— A’un;i Lai, 35 Cr.L.J. 1485, 151 
I C 714. 1934 A.L.J. 704, A I R. 1935 Ah. 60, 1934 A L R. 905, 4 A W R. 252. The 
Code of Criminal Procedure vvas passed after the Code of Civil Procedure. The latter 
contains a section expressly authorising review of judgment, but the former contains no 
corresponding section. From this it may te reasonably inferred that the Legislature did 
not intend to confer in criminal cases the power similar to that which they had given 
in civil cases— Codoi, 5 WR. 61 (63). In cntmnal matters, the Letters Patent of the 
High Court confer on it full power and authority to review a case decided in the excrase 
of its original criminal jurisdiction on points of law. But such power to review docs 
not appear to apply to a case decided in the exercise of its appellate or revisional 
cnminal jurisdiction — Ibrahm, 30 Cri.J. 749, 117 I C. 243, AIR. 1928 Rang. 288, 
Ind. Rul. 1929 Rang. 179. As soon as an appellate judgment is pronounced and signed 
by the Judges, the High Court is junclus o^ia, and neither the Court itself nor any 
Bench of it has any power to revise the decison or interfere with it in any way — 
In re Gibbons, 14 Cal. 42; Dunaeharan, 7 All. 672; Kunhammad. 46 .Mad. 382 (401); 
Paras Ram. 1 O.W.N. 891, 26 CrLJ. 543, 85 I C. 383, A.I.R. 1925 Oudh 476; Jodka 
V. Emp, 41 CrL.J 711 (713). Even, if a single Judge of the High Court has passed 
an order dismissing an appeal, a Division Bench of the High Court cannot review that 
order by re-hearing the appeal — Kunhammad, 46 Mad. 382 (401). If the Division 
Bench of the High Court passes an erroneous order m appeal, the only remedy is to 
make a petition (under Chap. XXIX) to the Local Government, the authonty with 
vvhom rests the discretion either of executing the law or of commuting or selling aside 
llie sentence— .t/oAan, Ratanlal 791; Kede. 45 AIL 143 (143). So also, a Division 
Bench cannot review an order vrhich has been passed by them in reiuton — Fox, 10 
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Bom. 176 (FB); Gobind Sahoi, 38 AIL 134; DuT^achaTOtt, 7 AIL 672; Kmji Lai, 
35 Cr.L.J. 1485, 151 I.C 714, 1934 ALJ. 701, 7 R.A. 199, A.I.R. 1935 All. 60. 1935 
Cr.C. 102; AI Ah Lok, 1905 U.BR. (Cr. P. C) 35; Nand Kishare. 20 Cr.L.J. 447, 
51 I C. 271 (Pat.) ; Lachmt v. Bhusi, 19 CrX.J. 225, 43 I.C. 817, A.I.R. 1917 Pat. 110; 
Gaja V. Debt, 72 I.C. 945, 24 CrX.J. 481, AI.R. 1923 Pat. 532; Ckmaba, Ratanlal 458; 
Bhogi Reddi Ankamma, 34 Cr.L.J. 278, 142 I C. 138, 1932 M.W.N. 1162, Ind. Rul. 1933 
Mad 199. A.I.R. 1933 Mad. 247, 1933 Cr.C. 374, 65 M L.J. 6, 38 M.L.W. 668; Ranga 
16 I.C. 518, 23 ML.J. 371. 12 ML.T. 350, 13 Cr.L.J. 710, 1932 M.W.N. 982. A High 
Court has no power to alter or review its own judgment in a criminal case, once it has 
been pronounced and signed, except in cases where it was passed without jurisdiction or in 
default of appearance without an adjudication on the merits, or to correct a clencal 
error— A.IR. 1928 Lah. 462, 110 I.C. 221, 29 Cr.L.J. 669, 10 Lah. 1; Dman 
Singh. A.IR. 1936 Nag. 132 (133), 19 N.L.J. 84; Raju. 110 I.C. 221, A.I.R. 1928 
Lah 462. 29 CtL.J. 669, 10 Lah. 1 and Bamvari Lai, 36 Cr.L.J. 1288, 157 I.C. 1044, 
A.IR. 1935 All. 466, 1935 ALJ. 317, 1935 CrC. 507, 1935 ALR. 904, 8 R.A. 258 A 
single Judge of the High Court has no power to alter or revise an order passed 
by him in revision — Soma Naidu, 47 Mad. 42S (431). The High Court will not review 
its order passed in appeal or revision, even on the ground of discovery of fresh evidence, 
because such evidence ought to have been produced at the tiial—Clumaba, Ratanlal 458; 
Kale, 45 All. 143 (145). So also, if a revision case is dismissed by the High Court for 
default of payment of printing charges, it is not competent for the High Court to rehear 
the case or entertain a fresh application for revision — At’payya v, Venkatappayya, 44 
Tvl LJ. 27, 23 Cr.L.J. 746. Even, if a revision petition is dismissed for default of appear' 
once of the practitioner who filed it, the High Court Is not competent to restore the peti- 
tion to its file — Ranga Rao, 23 ML.J. 371. But m another recent case of the Madras 
High Court, as well as in cases of the other High Courts it has been held that when a 
criminal appeal or revision petition is dismissed by the High Court for default of appear- 
ance, there is no decision on the merits, and, therefore, there is no proper disposal of the 
case according to Ian, There being no provision in the Code for dismissing an appeal 
or revision petition for default of appearance, the order of dismissal is no "judgment” at 
all, and the High Court is not debarred from rehearing the appeal or revision petition— 
Kunhammad Hap, 46 Mad. 382 ( 402, 403) (dissenting from In re Ranga Rao, 23 MLJ. 
371 and Muhammad Yasin, 4 Bom. lOJ); Rajfab AU. 46 Cal. 60 (63), 20 CrL.J. 265; 
Ktshen Singh v. Girdhari, 23 CrL J. 750 (Lah ); Iftrahim, 30 Cr.L J. 749, 117 I C. 243, 
AIR. 1928 Rang. 288. tVhere a Jail appeal was dismissed by a single Judge of the 
High Court and an application for enhancement of sentence was made later on, held that 
in exercising the power of enhancement the High Court were not in any way violating 
the provisions of this section because the provisions of this section must be read subject 
to the provisions of see 430 and because a angle Judge could not have exercised a 
jurisdiction for enhancing sentence — Abdul Qayum, 34 CrLJ 1205, 146 I C. 157, 
55 AU. 715, AIR. 1933 All. 485, 1933 Cr.C. 830, 1933 AL.J. 957. Similarly, if an order 
is passed in the absence of the accused without giving him an opportunity of being heard 
in accordance with the provisions of sub-sec (2) of sec. 439, as, for instance, where 
by mistake a case is posted on a day anterior to that fixed in the notice to the accused, 
the order Is null and void, and the High Court is to proceed with the matter afresh after 
proper notice to the accused — In re Soma Haidu, 47 Mad 428 (434), 46 M.L.J. 456, 
34 MLT. 218, 26 Cr.LJ, 370; Rajjab AU. 46 CaL 60 (63). If an appeal is dismissed 
by a High Court Judge under sec. 421 without the appellant or his pleader facing given 
reasonable opportunity of being heard in support of the same, the order is passed without 
jurisdiction, and the Court has power to make an order that the appeal should be reheard 

after giving the appellant or his pleader a reasonable opportunity of being heard 

Muhammad Sadiq, 7 LahL.J. 108, 26 Cr.LJ. 1169, A I.R. 1925 Lah. 355. 

Under the present section as noV amended, the power of the High Court is as 
it was before the amendment. "In view of the cases reported in the Indian Law 
Reports, 7 All 672, 10 Bom. 176 (F.B.), and 14 &i!. 42 (F.B.), it is proposed to make 
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it dear that see. 3t39 confers no power on tlie High Court to alter or review its own 
judgment after U has been signed" — Statement of Objects and Reasons (1921). See 
Raiu, no I.C. 221. Al.R. 1928 Lah. 462, 29 CrLJ. 669, 10 Lah 1 and Danwart Lai. 
35 Cr.LJ. 1286. 157 IC 1044, AIR. 1933 All 466. 1935 ALJ. 317, 2935 Cr.C. 507 

As soon as the judgment is signed, it becomes final and the Court is fututus oficto. 
The mere (act that there has been no formal order issued by the High Court or communi- 
cated to the Lower Court in pursuance of the judgment, does not enable the High Court 
to renew its judgment A judgment must be taken to mean and refer to the judicial 
act of the Court in finally dl^poslng of tlie case and must, therefore, indicate only the 
order of the Court when it is read out and signed by the Judge, and cannot be meant to 
refer to the formal order on the judgment sub^cqucnt(y drawn up and issued merely as a 
clerical act by tlie mmislcrial officers of the Court — In re Atumuga, 50 MLJ. 51, 
27 Cr.LJ. 184. A.I.R 1926 Mad 42a 

A judgment of two Judges of the High Court sitting as a Criminal Bench is a judg- 
ment of tlie High Court and no other Judge or Bench of Judges of the High Court has 
power to o\cmde such judgment — Dahu Rmit, 34 CrLJ 1100 (1101), 145 IC 937, 
A.IR. 1933 Cal. 870, 1933 Cr.C. 1481. 38 CW.N 25 As to whether the High Court 
can review its judgment under the inherent powers conferred by sec 5S1A, see Notes 
under that section. 

The High Court, like the Lower Courts, can revnew its judgment before it is signed 
—Amodini v. Darsan, 38 Cal. 828. 13 CrLJ. 120; Btbhnii v. Dost Moni, 7 C.WN vii 
The Allahabad High Court can review its judgment after it is signed but before it is 
sealed, because the judgment of that High Court ts riot complete until it is sealed, and 
till then It may be altered by the Judge concerned — Laht. 21 All 177; Cobind Sahai, 
38 AIL 134; Kallu. 27 AIL 92. 

370. Instead of recording a judgment in manner licrein- 
Presidency Magistrate's before provided, a Presidency Magistrate 
judgment shall rccord the following particulars: — 

(a) the serial number of the case; 

(b) the date of the commission of the offence; 

(c) the name of the complainant (if any); 

(d) the name of the accused person, and (except in the 

case of an European British subject) his parentage 
and residence; 

(e) the offence complained of or proved; 

(/) the plea of the accused and his examination (if any) ; 

({■/) the final order; 

(/i) the date of such order; and 

(0 in all cases in which the Magistrate inflicts imprison- 
ment, or fine exceeding two hundred rupees, or 
both,' a brief statement of the reasons for the 

conviction. 

' lOSfi Scone of #eclion:— This section does not apply to proceedings under 
sees. 2 (1)* and 3 of the Workmen's Breach of Contract Act (XIH of 1859). Those 
proceedings are not cjinnnai {noccedmes. and no offence can be said to have been com- 
mitted under those sections. A Preadency Magistrate is not. therefore, bound to frame 
a rccord m such proceedings in accordance with the provisions of this scaion—Mketam 
V. Abdul. 27 CaJ. 131. The Workman's Breach of CCintract Act (XIII of 1839) has 
been repealed. 
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1057. Record: — ^The otrusaon to record the \-arious particulars required to be 
recorded under sec 370 is a mere irregularity and not an illegality, rrhere all the ia- 
portant itmes of these particulars havt been recorded, and the omissions are of no real 
importance — Bishnupada, 30 C.W,N. 931, 27 CrXJ. 1131, 97 I.C. 651. But where not 
the slightest attempt was made to comply mth the prosiaons of this section (e.f , where 
the Presidencj' Magistrate did not record who was the complainant, what was the offence, 
what was the date of the commission of the offence, etc) the High Court severely 
condemned the Magistrate’s proceedings — .l/oii A/aJsan Pande, 35 CW.X. S6S (569), 
135 I C. 135, A.I.R. 1932 Cal 62. 1932 Cr.C 10. Ind. Rul. 1932 Cal 183, 33 CrXj. 
254; Probodh Ciandra Cuha. 35 867 (868), 136 IC 136, 1932 Cal 

64. Ind. Rul 1932 Cal 184. 1932 Cr.C 12. 33 Cr.LJ. 265; U. K. Milta. 35 CIVJS’. 
865 ( 867), 136 I.C 465. A.IJI. 1932 Cal 63. 5S Cal 1293, 1932 Cr.C 11. Ind. Rul 
1932 Cal 193, 33 CtJLJ. 303. 

UTiere there is no record of the result of the examination by a Presidency Magis- 
trate but it is noted below the record of eiidence of the witnesses for the prosecution 
“examined under sec 342” and there is no entry in the column for the plea of the 
accused and his examination (if any), the record is not in accordance with the require- 
ments of this section— /smafl, 27 Cr.LJ. 110, 91 I.C 542, A.I.R. 1925 Cal. 692. 

Clause (i) — Reasons for conviction: — ^The meaning of this clause is that 
where the offence is sufhdently grave to involve a fine of Rs. 200 or imprisonment as 
the substantive sentence, the Magistrate is bound to record his reasons (In re Dcreish 
ffussarrt, 49 Mad. 253} so as to enable the party to bring the matter up to the High 
Court; but in petty cases, which can be met by a fine of a few rupees, the dedaon of 
the Magistrate may be recorded shortly— A/otmom v. Bctaseaom, 14 Cal 174. This 
section requires that in a case in whidi the accused is sentenced to imprisonment, a 
Presidency Magistrate shall record a brief statement of the reasons for the conviction. 
It is not su/Bdent for him to record that the offence is proi’ed, for that maj* be neces- 
sarily implied from the fact that he has comicted the accused The law requires 
something further as the reasons for the conviction. The record should furnish some 
indication that he has considered the evidence in a critical manner— SAamfaf Khelry, 
139 I C 244. 33 Cr.LJ. 729. AI.R. ire2 Cal. 65$. Ind. Rul 1932 CaL 857, 36 CWJs. 
S52, 1932 Cr.C. 632; A'afabar v. P/oiosh. 27 Ca). 451. So also, a mere statement to the 
effect “I belie>-s the evidence for the prosecution and the endence of the complainant, 
and I com-ict the accused” is not a statement of reasons — Shankar, 17 BoslLJL 890, 
15 CriJ. 771, 31 I.C 371. The requirements of cf. (i) of this section are not fulfilled 
when the Magistrate simply says “Heard parties: Accused No. 3 acquitted Nos. 1 and 
2 sentenced to a month's rigorous imprisonment each” — Ismail, 27 Cr.LJ. 110, 91 I.C 
542, A.I.R. 1926 Cal 662. The Madstrate should state his reasons in such a maimer 
as to enable the High Court to judge of the aifiidencj’ of the materials before the 
Magistrate to support the com-iction — Yccaab r. Ademson, 13 CaJ. 272; Emamcn, 31 
Cal. 983; Toohey, 8 CWJs’. 5S7. TSTicre there was not on the record any summary 
of the evidence nor such a statement of facts and reasons for conviction as would enable 
the High Court to say whether the materials were sufficient to support the comdetion, 
it was held that the conviction should be set aside — roolsey, 8 Cl\’Js. 5S7; Yccoob 
V. Adamson, 13 Cal 272; Emaman, 31 CaL 9S3. E\*en, in a non-appealable case, the 
Presidency- Magistrate should state Ws reasons so as to enable the Hi^ Court in revi- 
don to judge the suffidency of materials before the Magistrate to support the conviction 
— Yaeoob v. Adamson, 13 CaL 272. A Presidency Magistrate (as also an Honorary 
Presidency Magistrate), who tries and convicts an accused in a summary trial is bound 
to gi\-e reasons for the com-irtion— 7n re VaradaTojulu, 31 M.L.T. 400, 23 CrXJ. 602; 

In re Thurman, 20 L.W. 330, 25 CriJ. 1(^. But the onussion to record the reasons 
m a summary trial is a mere irregularity, and the High Court will not interfere in 
mision if the accused has not been prejudiced — la re Tkuman, supra. 

The imprisonment referred to in this clause is substanth e imprisonment. A senten'T 
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of iirprisoonicnt m default of pajmcnt of fins ts not a sentence of imprisonment within 
the meaning of this clause— .Vu/fiTom v. Bdasceram, 14 Cal. 174 

If the Magistrate ointfs to record the reasons, the defect is not cured by sec 441 
nhich permits a Prcsidcnccj* Magistrate to submit with the record (when called /or 
under see. 435) a statement setting forth the grounds of his decision. Sec 441 does not 
abrogate the terms of sec. 370, but it merely allows the Presidency Magistrate to supple- 
ment tlie reasons wiucli have been already recorded under sec. 370— /« re Dervtsh 
Hussain, 46 Mad 253 But if the slatcmcni submitted under sec 441 discloses sufficient 
grounds for the deasion, the defect m not recording reasons under sec. 370 may be 
excused under see. 537, if no substantia) failure of justice has occurred— /fud. 

\Yhcie a Ptesidcncj’ Magistrate writes a judgment he should discuss the prosecution 
cudcnce and come to a finding on the points sought to be made out by tlie prosecution 
He should not convict the accused merely on discussing the defence evidence — Ntsbtkanta 
V. Bthau, 34 CrLJ 1059. 60 Cal 656, 115 I C. 650, 37 CW.N 368, 1933 Cr.C. 891, 
AI.R 1933 Cal. 532 

371. (1) On the applicalion of the accused a copy of the 
Copy of judgment, etc., judgment, or when he so desires, a trans- 

to be given to accused on lation in his own language, if practicable, 
application. language of the Court, shall be 

given to him without delay. Such copy shall in any case other 
tlian a summons case, be given free of cost. 

(2) In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application of the 
accused, be given to him without delay and free of cost. 

(3) When the accused is sentenced to deatli by a Sessions 

Case of persoa sen- Judge, such Judge shall further inform him 

tenced to death. Qf (Je period within which, if he wishes to 

appeal, his appeal should be preferred. 

The application for a copy of judgment need not be stamped. See Ragba, Ratanlal 

364. 

Under clausa (2) , only a copy of the heads of the charge to the jury is supplied to 
the accused, because the Sessions Judge is not required to wnte a judgment but only 
to record the heads of the charge. 

The period oi limitation for appeal from a sentence of death is 7 days from the date 
of the sentence (ArL 150, Limitation Act) excluding the time requisite for obtaining 
copies (sec 12, Limitation Act). Under sub-£«. (3), the Judge should not only inform 
the accused that he must file his appeal withm 7 days, but should also record that the 
accused was so informed, and whether he desires to appeal— See N. IV, P. Gazette, 
1873. p. 101. 

372. The original judgment shall be filed with the record 

Judgment when to be of proceedings, and wlierc the original is 

translated. recorded in a different language from that 

of the Court and the accused so requires, a translation thereof 
into the language of the Court shall be added to such record. 

373. In cases tried by the Court of Session, the Court shall 

forward a copy of its finding and sentence 
s™? »By' otTn"dlw (if any) to the District ^IaRistrate witliin 
and sentence to District the local limits of whose junsdicliou the trial 

Msgitole. 

Cr.— “& 
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CHAPTER XXVII. ■ 

Of the Submission of Sentences for Confirmation. 

374. When the Court of Session passes sentence of death, 

the proceedings shall be submitted to the 
V* High Court , and the sentence shall not be 
Session.^ ^ ^ ° executed unless it is confirmed by the High 

Court. 

\Vhen the record of a case in which a sentence of death has been passed is submitted 
to the High Court under sec. 374, all the Police Diaries connected with the case should 
be simultaneously forwarded — Cal. G. K. & C. 0., p. 39. 

375. (1) If when such proceedings are submitted the High 

A Coiirt thiuks that a further inquiry should 

inquiry to be made or bc made into, or additional evidence taken 
tahen°”^^ evidence to be upon, any point bearing upon the guilt or 
innocence of the convicted person, it may 
make such inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Session. 

(2) Such inquiry shall not bc made nor shall such evidence 
be taken in the presence of jurors or assessors, and, unless the 
High Court otherwise directs, the presence of the convicted 
person may be dispensed with when the same is made or taken. 

(3) When the inquiry and the evidence (if any) arc not 
made and taken by the High Court, the result of such inquiry 
and the evidence shall bc certified to such Court. 

1058. Under this section the High Court con take additional evidence itself. In 
Basvanla, 25 Bom. 168, the High Court admitted in evidence a confession rejected by 
the Sessions Judge. In Bkagican, 1911 P.W.R. 16, 12 Cr.LJ. 412, 11 I C. 595, the High 
Court (then Chief Court) admitted further evidence and inspected the building where 
the offence was alleged to have been commilled 

The High Court when recording further evidence under this section, can dispense 
with the presence of the accused, especially where the additional eiddence is recorded 
by itself — Tirumal, 24 Mad. 523. 

The High Court acting under this section is not entitled, with a view to make its 
opinion still more conclusive with reference to the discrepancies in the testimony of the 
witnesses on which the tnal Judge has properly dwelt, to test that testimony still further 
by reading the earlier statements of those witnesses made to the police and entered in 
the police diary; in other words, to treat as evidence what could be used at all events 
only for the purpose of discrediting those witnesses — Dal Sini. 44 Cal. 876 (P.C.). 

This section is not meant to enable a Court to remedy an important error in proce- 
dure Mhlch might have been calculated to prejudice the accused in the tr’al, and which, 
in fact, causes the trial to be vitiated. The proper course is to set aside the conviction 
and direct a retrial — Hart, A.I.R. 1935 Sind 145 (179), 28 SLR. 397, 1935 Cr.C. 753, 
157 I.C. 697. S6 Cr.L.J. 1161. 

Pomr ot tilth Court 376. In any case submitted under section 
to conrim Koteoce or 374, whether tried with the aid of assessors 
annul conviction Court — 
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(a) may confirm tlie sentence, or pass any other sentence 
warranted by law, or 

{b\ may annul the conviction, and convict the accused of 
any offence of which the Sessions Court might 
have convicted him, or order a new trial on the 
same or an amended charge, or 
(c) may acquit the accused person: 

Provided that no order of confirmation shall be made under 
this section until the period allowed for preferring an appeal has 
expired, or, if an appeal is presented within such period, until 
such appeal is disposed of. 


1059. Power of High Court: — Though a High Court has power to substitute 
Its own finding lor the unanimous verdict of the jury m a tnal for murder, when the 
sentence comes on for confirmation before the High Court, stUl as a matter of practice 
the High Court will not generally allow the verdict to be attacked arbitrarily. It is 
necessary that the convict must show pttma facie that the verdict is unsupported by 
evndence. The High Court wjH not permit the same latitude m the cnticism of the 
evidence before the jury that it allous rn an ordinary appeal from a tnal with assessors 
—Cut. 13 S L R 103. 23 Cr L J 33. 64 I C 657, A.I R. 1921 Smd 84 (P.B ) ; Khadtm 
V Emp. 38 Cr.LJ 803, 169 IC 716. 31 SLR 82. A.I.R, 1937 Smd 162. The 
High Court should be reluctant to differ from unanimous opinion of the jury apart 
from strong reasons whidi would induce it to do so— Kuvtoush Cbandia Karmakai v. 
Emp., 65 C L J 423 ( 424 ) In capital sentence cases though the High (5ourt is not bound 
by the verdict of the jury it must rely upon the jury’s verdict if it answers a reasonable 
test Capital offences are not to be tried as les mteira on the paper-book But if there 
IS no sufficient evidence to warrant a conviction the High Court has an obligation to say 
so— /Hro/ /III. 34 Cr L J 533 (536), Ind Rul 1933 Cal. 3S4, 37 C W N 595.143 IC 173, 
1933 Cf.C 624, A I R 1933 Cal. 426 But the High Court will undoubtedly interfere 
vnth the verdia if it is perv erse or if evidence has been improperly admitted or excluded, 
or if there is a misdirection by the Judge— Cm/, supra. Where there has been a mis- 
direction in the summing up to the jury, the convicuon and sentence should be set aside 
and a retrial ordered — Rajab Alt, 31 C.WJ4. 881, 28 CrLJ. 742 (744), 46 C.L.J. 31, 
103 I C. 790. But the questions of misdirection are of less importance in a case of 
reference, because on a reference the High Court is bound to come to its own independent 
conclusion as to the guilt or innocence of the accused, independently of the verdict of 
the jury or of the opinion of the Judge — Haziat Cut Kkan, 32 C.W.N. 345 (349), 
27 CrLJ. 546. 47 CL.J. 240. 


In disporing of a reference under see. 374, Cr. P. C , and the appeals by the accused, 
the High Court is bound to satisfy itself by going through the endcnce whether the 
accused have been rightly convicted, but m doing so it must attach considerable weight 
to the verdict of the jury If after exainuiing the evidence which is admissible in Jaw, 
it finds even iiithout any opportunity of hearing witnesses and seeing their demeanour, 
that certain facts emerge from the evidence as proved bej-ond reasonable doubt and 
the decision m the case depends upon inference to be dmwTi from these prosed fans. 
It is not bound to order a retnal When, however, the evndence cannot be properly 
weiehcd bv the Court without hearing witnesses and ^ng their demeanour in the 
V ^ w not in a position to say whether the facts from which inferences 

witness box it is in aj»^ ^ 

are o c proposition that in dealing with a reference under sec 374 and the 

aS bv Uie two courses are open to the High Court, lir.. either to 

appeal by Uie ^ re-Utol-Be«a,cnJ,a. iO CU’.V. 432 (445). A.UL 




1936 Cr.C 145. 64 CI-J. 154. 
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High Court may go into facts and law : — When a case is submitted under 
sec. 374, the whole case is reopened before the High Court, and the High Court is bound 
to go into the facts as well as the law, although the conviction is by the verdict of the 
jury — JafJir Ah, 19 W.R. 57; Chatradhari, 2 CWN. 49; Daji, 17 BomL.R. 1072, 
31 I.C. 994, 16 Cr.LJ. 818. Sec 418, Cr. P. C., restricts appeals in jury cases as a 
general rule to matters of law. This restriction, however, does not apply to references 
under sec ST^Rashbehari Lai, A.I.R. 1932 Pat, 302, 13 P.L.T. 440, 1932 Cr.C. 774, 140 
I.C. 846, 34 Cr.L.J. 83. Though the jury have unanimously convicted an accused for 
murder, it is the duty of the High Court on a reference under sec. 374, to be satisfied 
that the finding of fact is supported by the erddence on the record— Arsked Alt, 30 
C.W.N. 166, 27 Cr.L.J. 378, 92 I C 890. IVhere the material evidence in the case 
could not be believed and was not supported by trustworthy evidence, and the conlesaons 
of some of tlie co-accused were not genuine but appeared to have been inspired in 
order to bring them into a line with the evidence of the prosecution witnesses, the High 
Court set aside the conviction and acquitted the accused, even though the jury passed a 
unanimous verdict of guilty, and there was no misdirection by the Judge to the jury— 
Panchu Mandat, 32 C.W.N. 702 (704), 29 Cr.L.J. 833, 111 I C. 385. Although the 
powers of the High Court are not limited as in the case of an appeal from a trial held 
hy jury, and although it is open to the High Court to go into the facts and to reject 
the finding of the jury if it is not supported by the evidence on the record, still where 
the case depends entirely upon the evidence of witnesses whom the High Court has 
never seen and has therefore, not the advantages of noticing the development of the 
prosecution case and the development of the evidence, the High Court will attach the 
greatest posrible weight to the conclusion of the jury, especially where the j'ury were 
unanimous-Punc/m Shaikh, 34 C.W.N. 1154 (1160), 1931 Cr.C. 242. 32 CrLJ. 190, 
12810.811. 

Where the High Court hears the appeal of a co-accused not sentenced to death 
along with a reference under sec. 374 in respect of a person sentenced to death, it was 
held under the old law that it was not open to the High Court to go into the facts in 
the appeal— ChatTodhari, 2 C.W.N. 49, and the hearing of the appeal was limited, as 
laid do\Tn in secs. 418 and 423 (2), to jpomts of law only — Ibtd. But now see the new 
sub-section (2) of sec, 418 Sec. 376, Cr. P. C, is now to be read with sec 418 (2), 
Cr P. C, It is now an exception to the general rule that an appeal on a trial by jury 
mil he only on a matter of law The High Court must allow the accused in confirmation 
case full liberty to attack the verdict of the jury not only on questions of law but on 
questions of fact, and sub-sec. (2), sec. 418, Cr P. C, -would appear to meet the 
practical difficulties of the situation which anse by giving to the person convicted on a 
verdict of the jur>’ at the same trial as the person sentenced to death the same right 
to appeal on questions of fact as well as \a^—Khadim v. Emp., 38 CrLJ. 808 (810), 
169 I.C. 716, 31 SLR. 82, A.I.R, 1937 Smd 162. 

Question of jurisdiction • — In determining whether the sentence should be confirmed, 
the High Court may also consider whether the conviction was by a Court of competent 
jurisdiction — Sarmukk, 2 All. 218. 

1060. Commutation of sentence; — ^IVhere the condition of the convict was 
such that if he w’cre ordered to be hanged, a complete severance of the body from the 
neck would ensure (omng to an aperture in the neck communicating with the larynx), 

the High Court commuted the sentence of death into one ol transportation for life 

Boodhoo, 2 C.LR. 215 In Autor Singh. 17 C\VJ4. 1213, 14 Cr.LJ. 642, 21 I C. 882, 
there being a d'fTerence of opinion among the Judges who heard the reference, the case 
had to be referred to a third Judge (sec. 378) and there was a delay of six months in 
the High Court, before the final decision was arri\*ed at. The third Judge upheld the 
conviction for murder, but commuted the sentence of death into one of transportation 
on the ground that the capital sentence had been hung over the heads of the accused 
(or S'X months owing to the delay in the High Court So also, the High Court com- 
muted the capital sentence into tran^rtation where the accused was tried for the 
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sccxind time before tlie Sessions Judge on a charge of murder committed 4 years ago — 
Buta Sinsh, 7 Lali. 396. 27 CrLJ. 1168. 

Convictjon for any olka offence • — Where the accused was tried before the 
SesMons Judge for murder and concealment of murder, and was convicted of murder, but 
no finding was given to the minor d’arge, the High Court in acquitting the accused of 
the charge of murder, could convict him of the mir.or charge, where there was evidence 
to support it, inspite of the omission of the Sessions Judge to give any finding in respect 
of this minor charge— .l/aftowicd Shah, 1913 PR. 8, 14 CrLJ 278, 223 PLR 1913. 
The Calcutta High Court altered the comncticn for murder into a conviction for gnevous 
hurt (sec 325, I P C ) where it was found that the intention to kill was wanting — 
Hazrat GuJ Khan, 32 CWN 345 (333), 29 Cr.LJ 546 The Bombay High Court 
holds that in a reference under this section, the High Court cannot alter a conviction 
for murder into one for culpable homicide not amounting to murder, unless there is a 
petition of appeal along with Uie reference If no appeal is preferred, the only course is 
to order a retrial for the other offence — Batapa, 1 Bom. 639 But there is nothing m 
this section to warrant such a \iew. 

1061. Retnal: — ^\’here the evidence taken before the Court of Session was 
incomplete, and further cadence was necessary before judgment could be properly pro- 
nounced upon the accused, the High Court ordered a retrial — Daulat, 6 C.W N 921. 
^^'hcrc the accused was undefended m the Sessions Court, the High Court ordered a 
rclfiaJ on the same charge after proper arrangement being made for his delcnce—Mo/iar 
Ah. 19 CWN. 555, 16 CrLJ. 481. 21 C.L.J. 495, 29 I.C. 321. Sec also Balapa, 1 
Bora 639abo\e 

l\'hcre there was no fair tnal of the accused, he should under sec 376, Cr. P. C , 
be directed to be rc-tried— A’afah Gut Mobammud v Bmp., 38 Cr.LJ. 741, 169 I.C. 257. 
SlLPfesli 143. AIR 1937 Pesh. 71. 

^V'hcrc the conviction and sentence of death passed on the accused could not be 
allowed to stand as the accused was most probably prejudiced by the trial of murder 
charges along with the charge of conspiracy to commit dacoities and as the evidence 
in the case was not properly put before the jurors, the High Court refused to send back 
the case against him for separate re-tnal on murder charges, considering that the 
occurrence took place nearly two years ago and that the witnesses would be liable to 
confuse what they heard since, with what they had actually seen at the time of 
occurrence, and further considering that the High Court was convicting him on the 
charge of conspiracy to commit dacoities and passing a sentence of transportation for 
life on him on that charge — Sanyasr Cain v Emp, 38 Cr L J. 1018 (1021). 171 I.C. 183, 

10 R C. 235, A.I.R. 1937 Cal 269. 

See also BenoyendTa, cited in Note 1059 and Note 1143. 

377. In every case so submitted, the confirmation of the 
or any new sentence or order 
• the Hitjfh Court, shall, when such 
isists of two or more Judges, be 
made, passed and signed by at least two of them. 

The new sentence or order referred lo in sec 377. Cr. P. C.. refers to the powers 
of variation of the sentence, etc. conferred by sec. 376, Cr. P. C.— FahVa v. Emp., infra. 
^Vhen the Court of the Revidcnt of Hjdcrabad (which cxerases the function of the 
High Court in Uie Administered Areas in Hjdcrabad State) consists of two Judges and 
the order of confirmation of a death smtcnce is only made, passed and ricned by one of 
them the peremptory provisions of see. 377 are not complied with. It follows that the 
sentence of death passed by the Court of Session has not been validly confirmed, and 
that It remains submitted to Uic Cdurt of the Reaiknt. who will will require lo dispose 
of the same under sees. 375 to 379^ Cr. P. C-F«Hra v. Emp., 33 CrLJ. 493 (500), 


Confirmation or 'new 
sentence to be signed by passed b 
Tniirt cc 
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167 I.C. 790, 39 P.LR. 334, 1937 OL.R 216, 41 C.W.N. 741, 1937 M.W.N. 546. 9 
R.P.C. 231. 1937 A.CrC. 74. 3 BR. 426, 1937 O.W.N. 412. A.IR. 1937 P.C. 119, 1937 
A.L.R. 328, 64 I A. 148, 46 M.L.W. 134, 39 Bom L.R. 966, I.LR. (1937) Bom. 711, 
1937 A.W.R. (P.C.) 1128, 1937 A.LJ. 1055, (1937) 2 M.L.J. 323 (P.C.). 

378. When any such case is heard before a Bench of Judges 
Procedure in case of and such Judges are equally divided in opi- 

difference of opinion. nton, the case, with their opinions thereon, 
shall be laid before another Judge, and such Judge, after such 
hearing as he thinks fit, shall deliver his opinion, and the judgment 
or order shall follow such opinion. 

If the Judges of the High Court are in disagreement over the question of sentence, 
one favouring the death penalty and the other recommending that a sentence of trans- 
portation would meet the ends of justice, this in itself is a sufficient ground that death 
sentence is not to be inflicted. But this is not an inflexible rule, and the third Judge 
is required to go into the facts of the case and to judge for himself after considering all 
the circumstances, whether the case Is or is not a fit one for the infliction of the death 
penalty— Dufcari. 33 C.W.N. 1226 (1234), 31 Cr.LJ. 817, 125 I C. 305, A.IR 1930 
Cal 193, 1930 Cr.C 225. IVhcn a case is referred to a third Judge, he must give his 
own independent opinion, and diould not necessarily decide the case according to the 
opinion of the Judge who was in favour of acquittal— Bimdw, 1887 A.W.N. 125, 

379. In cases submitted by the Court of Session to the 

Procedure in cases confirmation o£ a 

submitted to High Court sentence of death, the proper officer of the 
for confirmation. • High Court shall, without delay, after the 
order of confirmation or other order has been made by the High 
Court, send a copy of the order under the seal of the High Court, 
and attested with his official signature, to the Court of Session. 

380. Where proceedings are submitted to a Magistrate of 

_ . . the first class or a Subdivisional Magistrate 

submitted by Magistrate as provided by Section 562, such Magistrate 
not empowered to act may thereupon pass such sentence or make 
un er sec ion . such order as he might have passed or made 

if the case had originally been heard by him, and, if he thinks 
further inquiry or additional evidence on any point to be neces- 
sary, he may make such inquiry or take such evidence himself or 
direct such inquiry or evidence to be made or taken. 

1062. The Magistrate to whom a case is submitted under sec. 562, must pass 
such sentence and make such order as he thinks fit. If, however, on a perusal of the 
evidence he comes to the conclusion that the conviction should not have taken place, 

he can acquit the accused under the powers vested in him under this section J\fi 7h\ 

V. Mi Km. 1915 U.B.R. 1st Qr. 55. 29 IC 16 Cr.LJ. 535 This view has not 
been accepted by the Madras High Court It has been laid down that there is a very 
dear difference between see. 349 and sec 380. TtTien a Magistrate of the second or 
third class submits proceedings under sec 349 he does not condet but merely expresses 
the opinion that an accused person is guilty. But when a case is submitted under 
sec. 562 a condclion has first of all to be recorded and so when the proceedings reach 
the Magistrate for disposal under sec 380, that Magistrate has to deal with a person 
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who has been conWctccf. It js not pcmuiable lor the Magistrate acting under sec. 380 
to set as-de the conviction and to acquit him— Public Ptesecutor v. Malaipatt, 34 CrLJ. 
2043, 14S I.C 559, 1933 M\V.N. 716, 65 MLJ 40^ 3S U.L.\V. 428, A.I.R. 1933 Mad. 
728, 1933 Cr.C. 1312, 57 Mad 85. 

The Magistrate to whom the case is referred cannot send the case back to the inferior 
Magistrate. l\'here a second class Magistrate, finding the accused guilty of an offence 
under sec. 323, 1 p. C., submitted the case to the District Magistrate for an order under 
sec 562, blit the Distnrt Magistrate sent the case bade to the 2nd class Magistrate 
pointing out that sec 562 [before its present amendment] was inapplicable (as the 
offenM was beyond its scope), it was held that the Distnet Magistrate's order sending 
back the case was illegal: because, under this section, he could pass such sentence or 
order as he might ha\e passed if the case, had onginally come to him, and he could 
not ha\e sent it to the second class Magistrate for the purpose of sentence if he had 
onginally heard it — .Ibdul. 4L.BR 150,7CrLj 449 

Appeal : — See scclibns 407 and 408 as now amended 


CHAPTER XXVIII. 


Of Execution. 


381. When a sentence of death passed by a Court of 
Session is submitted to the High Court for 
pa^d'Sjdcr secio/S?? confirmation, such Court of Session^ shall, 
on receiving the order of confirmation or 
other order of the High Court thereon, cause such order to be 
carried into'efTcct by issuing a warrant or taking such other steps 
as may be necessary. 

"The date named by the Sessions Court, in its wanant for the execution of a 
sentence of death, shall not be less than fourteen or more than twenty-one days from 
the dale of the issue of such warrant." — Cal. C. R & C. 0 , page 39. 


382. If a woman sentenced to death is found to be preg- 
PostDon ment i- High Court shall order the execu- 

tal sentence on pregnant tioii of the Sentence to be postponed, and 
^oman. may, if it thinks fit, commute the sentence 

to transportation for life. 

1063 The fart that tlie accused is a pregnant woman is not a sufRcicnt ground 
for commutation of scntence-Pa«ft<'^ 15 W.R. 66; m such a case, execution will be 
deferred until delivery, as provided by this section. 

The High Court is the only tribunal ui which the law has vested the power of 
postponing the execution of a sentence of death passed on a woman found to be pregnant 
— Anonymous, 2 Weir 441 (442). . , o . 

The pregnancy of the woman should be certified by a civil luz&eon^Bombay Gazette, 
1879. page 471. 


383. Where the accused is sentenced to transportation or 
, imprisonment in cases other than those pro- 
vided for by section 3S1, the Court passing 
sonment in other cases. the sentence shall forthwith forward a 
warrant to the Jail in which he is, or is to be confined, and, unless 
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the accused is already confined in such jail, shall fonvard him to 
such jail, with the warrant. 

1064. Sentence when to commence: — A sentence of imprisonment ought 
to commence from the time the sentence is passed. A sentence of imprisonment to taVe 
effect at a future date is bad in Jaw. A Mapstrate has no power to postpone the 
execution of the sentence at the request of the accused — Kwhen Soonicr, 12 WJL 47. 
UTiere a Magistrate passes a sentence of insprinsonment on an accused and admits him 
to bail in order that he may ha\*e the means of appealing, held that the admission to bail 
does not make the sentence one to commence at a future date, and does not, therefore, 
make it illegal — Ohhoy Kumar, 7 C.L.R. 393; Ksshen Soondcr, 12 W.R. 47. UTisn a 
Judge comdets the accused, he must pass sentence on him at once; he has no power to 
adjourn the passing of sentence for an indefinite period— AVsftfltfjJ, 14 Bom.L.R. 144, 
13 Cr.LJ. 2SS. 

The commencement of the sentence cannot also be antedated. A sentence of 
imprisonment for the time already passed in the lock-up is illegal. If the Magistrate 
thinks that the time already spent by the accused in detention has been a suffiaent 
punishment for his offence (petty theft of plantains!, the proper course would be to 
sentence him to one day's imprisonment. He would then be released on the some day 
on which he was sentenced — Tha Hmun, 4 L,B.R. 152, 7 Cr.LJ. 453; BhoStl, 1907 
P.1V.R. 9, 5 Cr.LJ. 217. Nowhere docs the 0>de pronde for the antedating of a 
sentence of imprisonment, and the antedating of a sentence of imprisonment seems to 
be contrarj* to the spirit of secs. 3S3 and 397 — Ssa Po Min, 34 Cr.LJ. 447, 142 I.C. 
728. A.1R, 1933 Rang. 23. Ind. RuL 1933 Rang 45, 1953 Cr.C. 275. A sentence of 
Imprisonment until the rising of the Court is good and legal— Btagcf, 1907 P.WJL 9, 
5 Cr.LJ. 217 (218). 

MTien a prisoner has been committed to jail under two separate warrants, the 
sentence in the one to take effect from the erpiry of the sentence in the other, the 
dale of sudi second sentence shall, in the e\Tnt of the first sentence being remitted 
on appeal, be presumed to take effect from the date on which he was committed to 
jail under the first or original sentence— Cel. G. J?. C. 0., page 40. 

TT’Acre te be imprisoned -When a case is submitted to the High Court under 
sec. 307, and the High Court passes a sentence, it does so as a Court of Reference 
and not in the exerdse of its ordinary original jurisdiction; and. therefore, it has 
power, on condetion and sentence, to send the accused to jail outside the Presidenej* 
town The High Court is required to send the accused to that jail in which he 
would ha\-c been confined by the Court submitting the case — Horace Lyall. 29 Cal. 2S6. 

It is illegal for a Magistrate to direct the accused to be imprisoned in a Police 
lock-up. A jail is a prison within the meaning of the Prisons Act and the Prisoners 
Act, but it does not include a poSce lodc-up — Po Tkin, 7 LJ1.R. G2, 15 Cr.LJ. 10, 
22 I.C. 154. 

It is illegal to confine a person in a jail other than that mentioned in the wa r rant 
— Shamsonr.cssa v. Arme Loie, 11 Cal. 537 (died under sec S34). 

Calculasion of period of imprisonmcnJ : — In calculating sentences of imprisonment, 
the day on which the sentence is parsed and the day of release ought to be induded 
and conridcred as daja of imprisonment; for ccample, a man sentenced on the 1st 
January’ to one month’s imprisonment should be released on the 3lst January, and 
not on the 1st Fcbniarj*. — Med. G. O. No. 2411, dated 22-11-81. 

Sentence upheld in appeal : — ^The procedure on the Sessions Court upholding a 
sentence of imprisorrrKmt on appeal is to isue a warrant to the jail under this section, 
and where the accused is on bail and is not present the Court issues a warrant for his 
arrest to a Police Officer under see 77^ Cr. P. CixJe. There is no procedure la'd down 
by the Cede that the Ourt should ask the sureties to ask the accused to surrender. 
The accused commits contempt of Court by evading the warrants of the Sesaons Court 
and also by having the iTus.represcnt3tjon made in his application of revision to the 
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High Court that he w-as m jail and should be released on bail— A/«nj/a 2 v. Chkutwa, 
41 Cr.L.J. 741, IS9 I.C 468, A.I.R. 1940 All. 386, 1940 A LJ. 309 

384. Every warrant for the execution of a sentence of 
Direction ol warrant imprisonment shall be directed to the officer 
for cxecutloa in charge of the jail, or other place in which 

die prisoner is, or is to be, confined. 

1065. The warrant of impnsonment inust be signed by the Magistrate; and 
the agnature sliould be afiixcd by pen and not by means of a stamp — Subramanya Ayyar, 
6 Mad. 395. 

The penod of imprisonment should be defimte; thus, in an order under sec. 123, the 
Magistrate should state the period for \.hich the accused is to be imprisoned in default 
of finding security; it is illegal to direct the accused to be imprisoned until he gives 
security — Madamdt v. Tartpulla. 8 Cal C41. 

It is illegal to confine a person in a tail other than tliat mentioned in the warrant. 
l\’here a shenfT's cfliccr dcliicrcd over to the ofSccr-in-charge of the Alipore Jail, a 
judgmcnt-dthlof who had been duly committed to the Presidency Jail, the confinement 
in the Alipore Jail was held to be illegal — SAamsonncssa v Anne Love, II Cal. 527. 


^ 385. When the prisoner is to be confined 

bc'ioSi ^ warrant shall be lodged with 

the jailor. 

386. (1) Whenever an olTcnder has been sentenced to pay 

« 1 ^ firic, the Court passing the sentence may 

Warrant tor letToffina i * r a ■ 

take action for the recovery of the fine m 

either or both of the folhwmg ways, that is to say, it may — 

(o) issue a warrant for the levy of the amount by attach- 
ment and sale of any moveable property belonging 
to the offender; 

(b) issue a warrant to the Collector of the District 
authorising him to realise the amount by e.\-eciitioii 
according to civil process against the moveable or 
immoveable property, or both, of the defaulter-. 

Provided that, if the sentence directs that in default of pay- 
ment of the fine the offender shall be imprisoned, and if such 
offender has undergoue the whole of such imprisonment in de- 
fault, no Court shall Issue such warrant unless for special reasons 
to be recorded iii writing il considers it necessary la do so. 

(2) The Provincial Government may make rules regulating 
the manner in which warrants under subsection ( 1 ), clause (a), 
arc to be crccuted, and for the summary detcrmiualioii of any 
claims made by any person other than the offender iii respect of 
any property attached in execution of such warrant. 

(Z) Where the Court issues a warrant to the Collector under 
sub-section (1). clause (b). such warrant shall be deemed to be 
a decree, and the CoUeetor to be the dccrc^wldcr within the 
meaning of the Code of Civil Procedure. 190S. and the nearest 
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Civil Court by which any decree for a like amount could be exe- 
cuted shall, for the purposes of the said Code, be deemed to he 
the Court which passed the decree, and all the provisions of that 
Code as to execution of decrees shall apply accordingly: 

Provided that no such warrant shall he executed hy ihearrest 
or detention in prison of the offender. 

Change: — ^The whole section has been redrafted by sec. 102 of the Cr. P. C. 
Amendment Act, XVIII of 1923. The old section stood as follows ; — 

“386. Whenever an offender is sentenced to pay a fine, the Court passing the 
sentence may, in its discretion, issue a warrant for the levy of the amount by distress 
and sale of any moveable property belonging to the offender, although the sentence 
directs that, in default of payment of the fine, the offender shall be imprisoned.” 

The main changes introduced are* — Firstly, under the old law, fine could be recovered 
only by distress and sale of moveable property; under the present law it can be recovered 
by sale of immoveable property also, as provided in clause (b). Secondly, under the old 
law, fine could be recovered by distress and sale even though the offender had undergone 
the full term of imprisonment in default of payment of fine; the present section ordi- 
narily prohibits the recovery of fine in such cases, and allows it only on special reasons; 
see he proviso to sub*sec. (1). Thirdly, sub-sections (2) and (3) have been newly 
added. The reasons have been stated below. In clause (a) the word 'attachment’ has 
been substituted for ‘distress' as it is "more appropriate." 

The words, "Provincial Government” have been substituted for “Local Government" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1066. Scope of aection:— Sections 63—70. 1 P C . and the provisions of the 
Criminal Procedure Code in respect of levy of fines shall apply to all fines imposed 
under any Act, Regulation, Rule orB>'e-law unless the Act, Regulation, Rule or Bye-law 
contains an express provision to the contrary— Scc/ien 25, General Clauses Act (X of 
1897). 

Compensation under section 250 of this Code shall be recoverable as a fine, and 
this section presenbes the mode in which the fine may ordinarily be recovered— Paryag 
V. Arjun Mean, 22 Cal 139 But the provisions of this section do not apply to fines 
imposed under Act XXI of 1856 (Abkan Act); such fines cannot be levied by distress 
and sale of the offender’s property— J unglee Beldar, 17 WR. 7. 

A warrant can be issued under this section only to levy a fine, but not to recover 
the amount of damage done to a Railway carriage, where no fine has been imposed 
on the offender. Such warrant is illegal and cannot be executed under this section— 
Abdul Majtd v. Mukherji. 10 P.LT. 124, 30 Cr.Lj. 635. 116 I.C. 524. 

1067. Sentence of fine; — U should be specific:— A sentence of fine imposed 
upon more than one pnsoner individually and collectively, is not a proper sentence. 

It should be specifically stated in the sentence what amount each individual prisoner 
is to pay — Anonymous, 5 M.H.C R App. 5 

It should be levied immediately ; — ^There should be no delay in the Ie\’y of a fine 
directly upon passing a sentence. A Magistrate cannot defer the levying of the fine 
imposed on the prisoner till the period of appeal shall have expired, or until the 
orders of the Appellate Court are reedved on appeal preferred by the accused. Nor 
can the Appellate Court order the original Court to abstain from Icvj-ing the fine till 
the disposal of the appeal— 2 W.R. (Cr. Let) 13 As to the period of limitation within 
which fine may be recovered, see section 70, I. P. Code 

Who ean levy fine : — The term 'Court' is not restricted to the particular individual 
who held office. The successor in office of a Judge or Magistrate may levy a fine 
imposed by his predecessor — Chunder Ceomer v. Modhusoodim, 9 IV.R. 50. 
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Refund of fine : — When a person pays money into the Criminal Court in payment 
of the fi.nc imposed on the accused, the money must in law be deemed to have become 
the property of the accused because title thereto must pass to the Crown There 
is no prons.on in the Cr. P. Code tliat on rwcrsal of the sentence the Crown must 
return the amount to anybody other than Uie acciscd, es'en if the amount had been 
Paid by such other person. He can. ho«e\*cr, claim the amount from the accused — 
f/ircffll Jtndani v. .IsJiEMCf. 38 Cr.LJ 199. 166 IC. 344, 1936 MWN. 1246, 

9 R„M. 363, (1937) 1 M.L.J, 130, 45 ML. 222, A I R. 1937 Mad. 191. 

loss. Clause (a)t — Distress and sale ' — It is lawful for the Magistrate to 
issue his warrant for the levy of the fine by distress and sale of the goods of the offender, 
and at the same time to order his impnsonment for non-payment of fine. It is not 
necessar>' to postpone imprisonment till the distress and sale of goods have failed to 
reahsc the fine, and the imprisonment should not be allowed to stop the process for the 
lc\-y of fine so as to give the offender time lo rcmo\c his goods beyond the reach of the 
law — fungice Deldar, 17 \V R. 7. The surplus sale-proceeds in the hands of the first 
mortgagee must be regarded as moveable property and as such liable to distress under 
this section; and the Crown is entitled to priority o\er the claim of others — Pichu v. 
Scaelary of Slate. 40 Mad. 767. 18 CrL J 426, 38 I C 986. 5 M L W. 664, 1917 M.W.N. 
20. 21 M.L.T. 71. 

A Magistrate acting under this section cannot attach salary, which the salary-earner 
has not only not drawTi, but has not eicn jet earned The warrant can issue only after 
the salary* has come Into the salary-earner’s possession or into that of the bailiif in his 
behalf. The words ‘’moveable property” as used in this section cannot be held to include 
salary not yet drawn from the treasury for or by the person who is entitled to it— 
Haung Soe Hlains v Ma Them Khtn, 36 CrLJ 830. 153 I C 742, A.I R, 1934 Rang. 
82, 1934 Cr.C. 514. 

This clause allows the distress and sale of moveable property of tlic offender. But 
growing crops are not moveable property for tlie purposes of this clause — Anonymous, 2 
Weir 444. Rights and interests or skaies in the joint moveable property of a joint Hindu 
family, of which the accused is a member, cannot be seized and sold under this clause— 
Anonymous. 2 Weir 442 (443); Q-E v Sita S'ath. 20 Cal 478; Hira Lai v. Croun, 
1915 P.LR, 28. 16 CrLJ. 165; Rafcndta. AIR 1932 Pat 292. 12 Pat 29. 33 Cr.LJ. 
872, 140 IC 101. 13 PLT 549. 1932 CrC 764. Ind Rul 1932 Pat 281; Pramatha, 
34 CrLJ. 503, 143 IC 97, A I R 1933 Cal. 402. 37 CWN 567. Ind Rul. 1933 
Cal 334, 1933 CrC 580, 60 Cal 932; Mamnatha. 34 CrLJ 579, 143 IC. 238, 
AIR 1933 Cal 401, Ind. Rul 1933 Cal 390. 1933 CrC 579, 60 Cal 851; Shratcan. 
34 Cr.LJ, 1263, 146 IC 371, AIR 1933 Nag 248. 1933 CrC 932. 29 NLR 320; 
PiUamdas. 34 Cr.L J 354, 142 I C 524. A I R 1933 Sind 43, 1933 Cr C 189. Ind Rul. 
1933 Sind 102. Section 386 (1) (a). Cr. P C. authomes the Court passing a sentence 
of fine to rcco\er the amount by sale of mox-cablc property of the offender It cannot 
be said that moveable property owned by a coparcenary body is the property of the 
‘offender’. It is the property owned by several persons in which tlio offender has an 
interest which is unascertained and this will be the state of affairs so long as the 
property is not partitioned and the joint conditions continue Therefore the fine imposed 
upon a coparcener cannot be realized by sale of moveable propertv belonging to the 
coparceners— Bflttsra; Das v Scetetaty of Slate. AIR 1939 AIL 373 (374), 183 IC 
134, 1939 A.WR. (HC.) 247 But in such a case the onus rests on the coparcener 
claiming the property as joint to prove the same— .Varcionna. 55 Mad. 1041, 1932 
Cr.C. 56S, 33 CrLJ 622, 138 IC 548, 1932 MU'N 457. 63 .MLJ. 142. Ind. RuL 
1932 Mad. 579, AIR 1932 Mad 538, 36 M L W 402 If the accused is a member 
of an Alayasantana family, the distress and sale of his moveable property m c-vecution 
of a warrant under this clause is illegal— AcAiima v Rudic. 2 Weir 443 The proper 
procedure for recov ery of the fine out of the undivided interest in joint family moveable 
property is that prescribed by Order 21. rule 47, C P Code f appointment of receiver, 
or issue of prohibitory* order), and not attachment by way of ssirjn—.Varesanna. supra. 
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According to the Sind Court the proper procedure is not under sec. 386 (a), but 
under sec. 386 (b). The Court which imposed the fine may issue its warrant to 
the Collector of the district, and that officer may proceed as the law directs— Pritomdas, 
34 Cr.LJ. 354, 142 I.C. 524, A LR. 1933 Sind 43, 1933 Cr.C. 189, Ind, Rul 1933 
Sind 102; SaJiodco v. Ram Ktshun, 33 CrLJ. 671, 138 I C. 310, 13 P.LT. 235, A.I.R. 
1932 Pat. 212, 1932 Cr.C. 493, Ind. Rul 1932 Pat. 180. But according to the Bombay 
High Court, the words "belonging to the offender" do not mean "belonging exclusively 
to the offender" and therefore the share of the accused in the moveable property of 
the joint Hindu fairuly of which the accused is a member can be attached— S/iivlingapf'a 
V. CuTlirtgava, 49 Bom 90S, 27 Bom.L.R. 1363, 27 Cr.LJ. 652 (655). Where on the 
death of the offender the surviving members of his family succeeded by survivorship 
to the whole of the properties, there is no moveable property belonging to him which 
can be attached under this section after his death for his liability — Ram Chander, 
A.I.R. 1932 Pat. 301, 13 P.LT. 536, 1932 Cr.C. 773, 33 Cr.LJ. 958, 140 I.C. 72, Ind. 
Rul. 1932 Pat. 290 (F.B.). Moveable property (money) belonging to the accused's 
brother and deposited in Court by the accused’s brother as security for the appearance 
of the accused in a criminal trial cannot be seized, as the money does not belong to 
the accused Even the fact that the accused and his brother are members of a joint 
Hindu family will not enable the Court to seize the money— Girdhari Lai, 19 ALJ. 
887, 22 Cr.LJ. 744. Moveable property of the offender in a Native State cannot be 
seized for the realisation of a fine adjudged by a British Court; only the property 
remaining m British India can be seized and sold — Anonymous, 2 Weir 444. 

When moveable property belonging to coparceners was attached for realisation 
of fine imposed on one of them and another coparcener paid the fine to save the 
property from being sold away, the latter is entitled to recover back the amount paid 
by him from the Go%'ernment— Borerro; Das v. Secretary of Slate, A.I R. 1939 All 
373, 183 IC. 134. 

1069. Clause (b) j— The old law provided for the distress and sale of moveabU 
property only; immoveable property could not be attached and sold for the recovery of 
fine— A/odor; v. Mehr Din, 22 CrLJ. 399, 61 I.C. 527 (Lah.); Lallu, 5 BHC.R. 63; 
Sitanatk, 20 Cal. 478. Clause (6) now allows attachment and sale of immoveable 
properties also. 

^Vhefe the accused, who was a member of a Hindu coparcenary, had unascertained 
share in standing crops belonging to all members of the family, the entire standing crops 
cannot be attached and sold in execution at the instance of the Collector of the district 
authorised to realise the fine from the accused in accordance with the provisions of this 
clause— fColItrenlioIflTafnom v CoUeefor of Khtna. 37 Cr.L,J. 836, 163 I.C. 480, 43 
ML.W. 760, 70 ML.J. 717, AI.R. 1936 Mad. 560. 1936 M.W.N 728. 

1070. Proviso; — Levy of fine after imprisonment ’ — It was held under the old 
section ^at an offender who had undergone the full term of imprisonment to which he 
was sentenced in default of pajTuent of fine was still liable to have the amount levied by 
distress and sale of any moveable property belonging to him — Modoosoodun, 3 W.R. 61, 
because the irapnsonment which the Court imposed in default of payment was intended 
as a punishment for non-payment and not as a satisfaction and discharge of the amount 
due — Gulab Chand, Ratanlal 91 (.92}. 

The proviso in the present section now lajrs down that if the offender has undergone 
the ivhole term of the imprisonment awarded in default of fine, the Court should not 
issue a warrant for levy of the fitvc. "The new proviso directs that after the imprison- 
ment awarded in default of paj-ment of fine has been ser\*ed, no further steps should be 
taken for the recovery of the fine, unless the Court for special reasons to be recorded 
considers it neecssarj’. The infliction of a double punishment is ordinarily uncalled for, 
and by the issue of warrants for the recovery of fines when there is no real reason why 
they ^ould be recovered, the time of the police is frequently wasted. Contneted persons 
also are thus harassed for long periods after, they have expiated their offences by 
undergoing imprisonment" — Statement cj Objects and Reasons (1921). 
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’'Ui,kss for slxcicl reasons — to do so" These words at the end of the proviso 
arc intended for tlie case of a contunaaous person v,ho may evade the fine and suffer 
imprisonment, and >ct having the means to pay the fine, would not pay the fine. In 
sudi a ease, Uic serving of the penod of impnsonment provided in default of pa>ment 
cf fine should not absolve the person from paying the fine. See Legislative Assembly 
Dibotes, Sih February, 1923, page 2061. 


Section 3So (1) (b), proviso, requires the Magistrate to record his special reasons 
for issuing a distress warrant only when the warrant is issued after the offender has 
undergone the whole of the imprisonment in default. When the warrant was issued 
before the whole of the impnsonment in default had been undergone, it cannot be 
said that tlic issue of the warrant was illegal or that the sale was illegal merely because 
reasons were not recorded lor issumg the warrant— Saroimi, 43 C.WN. 443 (444), 40 
Cr.LJ. 654, 182 I.C 315, A I R. 1939 Cal. 337, I L R. (1939) 1 Cal. 471 The proviso 
does not apply to a case where the offender has not undergone the whole of the term 
of impnsonment to winch he was sentenced — A'tlLanlha v Bisakha, 36 Cr.LJ. 1267, 
157 IC. 1031, A.I R. 1935 Cal. 546, 1935 CrC. 93S The proviso applies in terms 
only to the issue of a fresh warrant and docs not requ.rc the withdrawal of a warrant 
already iss'jtd before o-piration of the sentence m default of payment. In dealing 
with such existing warrant the Court should, however, follow the policy which seems 
to have inspired Ute proviso to sec 386 The policy appears to be that in general 
an offender ought not to be required both to pay the fine and to serve the sentence in 
default. But the proviso enables a warrant to be issued for recovery of the fine, even if 
the whole sentence in default has been served, if the Court considers that there are 
special reasons for issuing the warrant The special reasons should be reasons accounting' 
for the fact that Uie fine has been recovered before the sentence m default has been 
served, and any reasons which are directed to that point would be relevant. It may be 
that the authorities, through no negligence on their part, did not know of the existence 
of the properly or the accused may have inherited property after he served his sentence 
in default} or there may not have been time to execute the warrant Matters of that 
sort would all be special rcajons for issuing a warrant after the sentence in default had 
been served} and, in the same way, they arc reasons justifying the Court in refusing to 
Withdraw a warrant already issued — Digambat, AIR 1935 Bom 160, 37 BomLR. 99, 
35 Cr.LJ. 1034, 156 IC 772, 1935 CrC 320. 59 Bom. 350 Except in special cases it 
is both undesirable and unfair to seek to realise a fine when the sentence ordered to be 
served in default of payment of the fine has already been served in full and the proviso 
IS intended to deal with cases where for some suRiaent reason. Uie aulhoriUcs have not 
been able to realise the fine before the default sentence has been served That the 
accused is a man of dangerous character is not a special reason within the meaning of 
the proviso to this section— /odaf’cndra, 40 CWN. 604 (607), 37 CrLJ. 524, 161 
I C 979, A I.R. 1936 Cal 149. 1936 Cr C. 291. 

Where a sentence of imprisonment is imposed by way of provndmg a sanction for 
the payment of a fine if the fine is not paid, and the sentence is served out in its entirety, 
it IS still possible to insist on payment of the fine being made To sene the sentence of 
impnsonment is not to be taken as an 

of ^mo-~Ni\kantha v Buakha. 36 CrLJ 126i. 157 1C. 10.1, AIR 193o Cat 546. 
1935 Cr C 938 

Where tl.c accused uas ittoscd atec ondenjuni: h.s fuii lenu ol .nipnsonment era 
otfenuE secarhy lor fine paiable by iustatots and ua, reran,™, led ,» jarl default 
^ jjnt the onginal order releasing the pnsoncr was illegal and 

n makrns ,„p„Lnn.cn, ... default of fine Iherwrc/a S.nji, 37 

that there was no law to orccr inin 

CrLJ. 503, 161 1 C 886.A1R 1936 Lah. 348, 37 P L R. to, 19.6 Cr C .68 

c t, d. fJen parties —By this sub-secUon power 

1071. p,,. -mment to make rules regardmg the cxccuton cf w^imuit and 

;L"d:tc,rauo-; .. nsi... 
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Notifications : — It is provided in para. 819 of the Manual of Government Orders 
that the inquiry shall be conducted in the same way as an inquiry under 0. XXI, rr. 5S 
to 61, Civil Procedure Code — Hanmal, 34 Cr.L.J. 847, 144 I.C. 883, A.I.R. 1933 All. 
135, 1933 A.L J. 265, 1933 Cr.C. 278. 

For Rules framed by the Government of JSihar and Orissa under this clause, see 
Notification No. 251-J. R-, dated May 17, 1^27, published in the Bihar and Orissa 
Gazette, 1927, Part II, p. 689, and reproduced in the Supplement to the Bihar and 
Orissa Local Statutory Rules and Orders, 1927, Vol. II, p. 11. See Suroj Natoin, 35 
Cr.LJ. 682 (864). 148 I.C 321. 15 PX.T. 57, A.I.R. 1934 Pat. 178 

No rules have been made by the Government of Bengal under this sub-section for 
the determination of the claims of third parties to property attached under sub-sec. (1), 
para (a) of the section— il/anwafAa, 34 Cr.LJ. 579 ( 580), 143 I.C. 238, A.I.R. 1933 
Cal. 401, Ind. Rul 1933 Cal. 390, 1933 CrC 579, 60 Cal. 851. It appears, however, 
that the Government of Bengal framed rules in the year 1925 which are contained 
in Circular Order No. 6 (Criminal) of 1925. The relevant rule is 117 (4) which 
reads • — “If any person makes any claims in respect of the property attached, then 
the ownership of such property ^il be determmed by the Magistrate who issued the 
warrant, or his successor m office or the Magistrate in charge of accounts The services 
of a junior Deputy Magistrate or Sub-Deputy Magistrate or Circle Officer may be 
utilised, if necessary, for the investigation of such claims." There Is accordingly no 
necessity for a Magistrate in Bengal to follow the procedure laid down in Or. 21, r. 58, 
Civil Procedure Code; but on the otlier hand he Ts not entitled to utilise the services 
of a Police Officer m investigating such claims, nor is he entitled to rely simply on 
the report of a police officer— S<iro;i«i. 43 C.W.N. 443 (444), 40 CrL.J. 654, 182 I.C. 
315, A.I.R. 1939 Cal. 337, I L.R (1939) 1 Cal. 471. 

Inquiry into claims -—Under the old law, when a claim was preferred by a third 
party to the ownership of the property distrained, the Magistrate was not required by 
law to try any such claim, because this section did not contain any provision for the 
trial of claims which might be preferred to the property distrained under this section— 
Gosper. 22 Cal. 935? Hira Lai. 1915 PXR. 28. 16 Cr.L.J. 166. mat the Magistrate 
had to do in such a case was to postpone the sale of the property and to allow the 
claimant an opportunity of establishing his title in a Court having jurisdiction to deter- 
mine civil rights — Anonymous, 2 Weir 445. When a claim was preferred, the Court was 
to direct postponement of the sale of the property lor such time as might be necessary to 
enable the claimant to establish his right (by a avil suit). But if the property was of 
such a nature tliat an immediate sale would be tot the benefit of the owner, the property 
could be sold and the sale proceeds held over— Ckkasan, Ratanlal 976; Kandappa. 20 
Mad 85; Gasper, 22 Cal. 935. No rules having been framed by» the Bombay Govern- 
ment under this clause, the Bombay High Court held that it has no option but to follow 
the law as laid down in 22 Cal 935; 20 Mad. 88 and Ratanlal 976 and stayed the sale 
of the property attached for such time as will be sufficient to give claimant time to 
establish his right to property in a Civil Court —Pandurauns, A I.R. 1932 Bom. 476, 1932 
Cr.C. 6ai, Ind. Rul. 1932 Bom. 501, 33 CrLJ. 805, 139 I.C 541, 56 Bom. 354. 34 
Bom.L.R. 1102. The Calcutta High Court left this point open m Manmatha. 34 
Cr.LJ. 579. 143 I C. 238, AIR 1933 Cal 401, Ind. Rul. 1933 Cal. 390, 1933 Cr.C. 
579, 60 Cal 851. But see Sarojini. supra. 

Under the present law, the Magistrate is empowered to determine summarily the 
claims of third parties. This view was taken in a Burma case— A/inga/ng, 1 Bur.S.R. 
332. 

It is obviously the duty of the Magistrate himse’f to record all the evidence of both 
the parties and then to pronounce its judgment vpon it Where the Magistrate did not 
himself make any enquirj- into the objection to the attachment and dismissed it on the 
report of the Na-b-Tahsildar, kdd that the procedure was wholly unwarranted — 
poTshotam, AIR 1931 Lali. 543, 1931 CrC 783, 131 IC. 912, 32 CrLJ. 812. ItTiere 
the Magistrate acted solely on the report of the police, the Patna Higli Court also set 
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aside a similar order — DansulhaT, A.I.R. 1933 Pat. 698, 1933 Cr.C. 1551, 14 P.L.T 639, 
147 I C. 730. A proper inquiry in accordance with the pro\isions of 0. XXI, rr. 58 to 
61, C. P. C, should be held m such cases — Hatimal, 34 Cr L J. 847, 144 I.C. 883, A.I.R, 
1933 AIL 135, 1933 A.LJ. 265. 1933 CrC. 278 

The claim under sub-sec (2), see 386 must be made promptly and can only be 
entertained so long as tlie altacluncnt sub^sts. If such a claim has been preferred while 
the attachment subsists, Uie Court must not finally credit the money to Government 
until the claim has been disposed of; but the sununaiy determination of claims under 
rub-sec (2), seC 386 can only be made while the attachment is subsisting The claim 
preferred by the members of a joint Hindu family to tlie money which has been attached 
in realisation of a fine imposed on an indnudaal member of the joint family and their 
application for refund of the same, cannot De entertained after the amount has been 
acdilcd to the Government — Suraj fCaiatn. AIR. 1934 Pat. 181, 35 CrLJ. 682, 148 
I.a321, 15 P.LT. 57 (SB.). 

Reasons : — ^The law docs not require that reasons should be given for selling attached 
property after the disposal of claims — Satojnxi, 43 C.WN. 443 (444), 40 CrLJ 654, 
182 I C. 315, .VI.R. 1939 Cal. 337, I.L.R. (1939) 1 Cal. 471 

Limilation : — No period for limitation is provided for m this section — Suraj Narain, 
A.I.R. 1934 Pat. 181 (183), 35 Cr.LJ. 682, 148 I.C. 321, 15 P.L.T. 57 (SB.). 


1072. Sub*seclIon (3):— “Wc would add a clause after sub-section (2) to 
enable a hue to be realised through the Collector as if the order was a decree of a Cml 
Court. We can see no reason why a property-owner who may be able to conceal his 
moN cables should not be forced to pay a fine which has been infiicted upon him by a 
Cruninal Court, just as much, and by the same process, as a uvil debt. It seems to be 
recognised that the liability is so enforceable by sec 70, Indian Penal Code, and the 
decision in Sitaiiath Mitra, I L R 30 CaL 478. and wc think that this should be made 
clear by the section under consideration The proper person to e^ect such realisation 
is, we think, the Collector of the district, who will be treated as the decree-holder"— 
Rtpoil of the Select Committee (1916). 

Pnor to 1923 it was only possible to realize a fine by distress and sale of moveable 
property By the amendments of 1923 it was made lawful to proceed agamst the 
immovable property also The plain readmg of the section 386. Cr P. C , as it now 
stands is that the warrant which is issued to the Collector must be accepted as a 
dcCTce by the nearest Clv^l Court competent to execute it— C<*Hfc/or of Peshawar v. 
Abdul Majid. A.I.R. 1938 Pesh. 40. 177 IC 162, 11 RPesh 18, 1938 PeshLJ 48. 

The immos cable property of an agriculturist can be attached and sold in execution 
of an order passed under this section, and the mere fact that under sub-sec (3) the 
vwrrant is to be deemed a decree does not justify a Court in holding that the excep- 


tional provisions of sec 22 of the Dcccan AgncuUunsls Relief Act must be applicable 
to such a wanant. Section 386, sub-scc. (3) only applies the provisions of the C P. 
Code as to execution of decrees, and there is nothing m the C P Code which involves 
the application of see 22 of the D A. R Act SecUon 22 of that Act mainly has 
reference to decrees which are passed in the ordinary way in suits to uliich an agii- 
culturist IS a party, and the mere fact that the warrant under sec 386 (3). Cr P Code 
15 execjtable as if it were a decree does not suffice to make the provision of sec 22 
of the D A K Act applicable to such a warrant— Ccrtcctor v Mahadu, 28 Bom.L R. 
1231, AIR 1926 Bom 582 (583). 50 Bom 844 In Punjab, see 16 of the Punjab 
Alienation of Land Act la>s down that no land belonging to a member of an agncultural 
tribe shall be sold in execution of any decree or order by any Civil Court, and the 
combined effect of that section and of see 386 (3). Cr P Code is that such land 
cannot be sold m pursuance of a wanant issued by a Magistrate to the CoUenor 
for levy of a fine m a criminal case— 30 CrLJ. 1006 (1007), 1929 CrC 212, 
A.IR. 1929 Lah 667, 119 IC 227 


1073 Revision: — ^The order of a Magistrate for sale of properties under this 

sccUon IS not a judiaal proceeding and is not the proper subject of cncmal revisions 
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Notifications : — It is provided in para. 819 of the Manual of Government Orders 
that the inquiry shall be conducted in the same nay as an inquiry under 0. XXI, ri. 58 
to 61, Civil Procedure Code — Harimal, 34 Cr.L.J, 847, 144 I.C. 883, A.I.R. 1933 All. 
135, 1933 A L.J. 265, 1933 Cr.C. 278. 

For Rules framed by the Government of Bihar and Orissa under this clause, see 
Notification No 251-J. R., dated May 17, 1927, published in the Bihar and Orissa 
Gazette, 1927, Part II, p. 689, and reproduced in the Supplement to the Bihar and 
Orissa Local Statutory Rules and Orders, 1927, Vol. II, p. 11. See Sura} Narcm, 35 
Cr.L.J. 682 (864), 148 I.C 321, 15 P.UT. 57, AI.R. 1934 Pat. 178. 

No rules have been made by the Government of Bengal under this sub-section for 
the determination of the claims of third parties to property attached under sub-sec (1), 
para (a) of the section— A/anmotha. 34 CrLJ. 579 (580), 143 I.C. 238, A.I.R. 1933 
Cal 401, Ind. Rul. 1933 Cal 390, 1933 Cr.C 579, 60 Cal 851. It appears, however, 
that the Government of Bengal framed rules in the year 1925 which are contained 
in Circular Order No 6 (Cnminal) of 1925. The relevant rule is 117 (4) which 
reads : — "If any person makes any claims m respect of the property attached, then 
the ownership of such property shall be determined by the Magistrate who issued the 
warrant, or his successor in office or the Magistrate in charge of accounts. The services 
of a junior Deputy Magistrate or Sub-Deputy Magistrate or Circle Officer may be 
utilised, if necessary, for the investigation of such claims.” There is accordingly no 
necessity for a Magistrate in Bengal to follow the procedure laid down in Or. 21, r. 58, 
Civil Procedure Code; but on the other hand he Ts not entitled to utilise the services 
of a Police Officer in investigating such claims, nor is he entitled to rely simply on 
the report of a police officer— 5<ire;mi, 43 C.W.N. 443 {444), 40 Cr.L.J. 654, 182 I.C. 
315, A.I.R. 1939 Cal 337, ILR. (1939) 1 Cal. 471. 

Inquiry into claims : — Under the old Jaw, when a claim was preferred by a third 
party to the ownersliip of the property distrained, the Magistrate was not required by 
law to try any such claim, because this section did not contain any provision for the 
trial of claims which might be preferred to the property distrained under this section — 
Casper, 22 Cal 935; Htra Lai. 1915 P.LR. 28, 16 CrLJ 166 What the Magistrate 
had to do in such a case was to postpone the sale of the property and to allow the 
claimant an opportunity of establishing his title in a Court having jurisdiction to deter- 
mine civil rights — Anonymous, 2 Wcir 445. When a claim was preferred, the Court was 
to direct postponement of the sale of the properly for such time as might be necessary to 
enable the claimant to establish his right (by a avil suit). But if the property was of 
such a nature tliat an immediate sale would be lor the benefit of the owner, the property 
could be sold and the sale proceeds held ON-er — Ckbagan, Ratanlal 976; Kandappa, 20 
Mad 88; Gasper, 22 Cal 935 No rules having been framed by. the Bombay Govern- 
ment under this clause, the Bombay High Court held that it has no option but to follow 
the law as laid down in 22 Cal 935; 20 Mad. 88 and Ratanlal 976 and stayed the sale 
of the property attached for such time as will be sufficient to give claimant time to 
establish his right to property in a Civil Court —Panduraung, AIR. 1932 Bom. 476, 1932 
Cr.C. 601, Ind. Rul. 1932 Bom. 501, 33 CrLJ 805. 139 IC. 541, 56 Bora. 364, 34 
BomL.R. 1102. The Calcutta Hi^ Court left this point open in Manmatha, 34 
Cr.LJ. 579. 143 I C. 238, A I.R. 1933 CaL 401, Ind. Rul. 1933 Cal. 390, 1933 Cr.C. 
579, 60 Cal. 851. But see Sarojini, supra. 

Under the present law, the Magistrate is empowered to determine summarily the 
claims of third parties This view w-as taken in a Burma case— A/ingamg, 1 Bur.S R. 
332. 

It is obviously the duty of the Magistrate himself to record all the evidence of both 
the parties and then to pronounce its judgment upon it. Where the Magistrate did not 
himself make any enquiry" into the obj'ection to the attachment and dismissed it on the 
report of the Na=b-Tahsildar, held that the procedure was wholly unwarranted— 
Parsholam, AI.R. 1931 Lah 513, 1931 CrC 783. 131 IC. 912, 32 Cr.LJ. 812. UTiere 
the Magistrate acted solely on the report of the police, the Patna High Court also set 


Sec. 3S61 


THE CODE OF CRIMINAL PROCEDURE 


1247 


aside a similar order — DansuihaT, A.I.R. 1933 Pat 698, 1933 Cr C. 1551, 14 P.L.T. 639, 
147 I.C. 730. A proper inquiry in accordance with the provisions of 0. XXI, it. 58 to 
61, C. P. C., sliould be held in sucli eases — Harimal, 34 Cr.L.J. 847, 144 I.C. 883, A I.R. 
1933 All. 135, 1933 A L.J. 265, 1933 Cr.C 278 

The claim under sub-sec. (2), see. 386 must be made promptly and can only be 
entertained so long as the attachment sub^sts. If such a claim has been preferred while 
the attachment subsists, the Court must not finally credit the money to Government 
until the claun has been disposed of; but the summary determination of claims under 
sub-see (2), sec. 3SS can only be made while the attachment is subsisting The claim 
preferred by the members of a joint Hindu family to Uie money which has been attached 
in realisation of a fine imposed on an indnidjal member of the joint family and their 
application for refund of the same, cannot ne entertained after the amount has been 
credited to the GQ\cmmcnt — Sura/ A'arain, AIR. 1931 Pat. 181, 35 Cr.LJ. 682, 148 
IC 321, 15 P.L.T. 57 (SB.). 

Reasons : — ^The law does not require that reasons should be given for selling attached 
property after the disposal of claims — Saro/mt, 43 C.W.N. 443 ( 444), 40 Cr.LJ 654, 
182 I C. 315, A.I.R. 1939 Cal. 337, I L.R. (1939) 1 Cal 471. 

Ltmtlahon , — No period for limitation is provided for in this section — Suraj Naratn, 
A.IR. 1934 Pat. 181 (183), 35 CrLJ. 682, 148 I C. 321, 15 P.L.T. 57 (SB). 

1072. Sub-section (3) : — ^"We would add a clause after sub-section (2) to 
enable a fine to be realised through the Collector as if the order was a decree of a Cml 
(^urt We can see no reason why a property-owner who may be able to conceal his 
mo\cablcs should not be forced to pay a fine which has been inflicted upon him by a 
Cnminal Court, just as much, and by the same process, as a avil debt. It seems to be 
recognised that the habibty is so enforceable by sec. 70, Indian Penal Code, and the 
decision in Stlaualh ILR. 30 (3al 478, and wc think that this should be made 

clear by the scaion under consideration The proper person to eflcct such realisation 
is, wc think, the Collector of the distnct, who will be treated as the decree-holder"— 
Rtfiort ol the Sdeet CotinnUtee (1916). 

Pnor to 1923 it was only possible to realize a fine by distress and sale of moveable 
property By the amendments of 1923 it was made lawful to proceed against the 
immovable property also The plain reading of the section 386, Cr P. C., as it now 
stands is that the warrant which is issued to the Collector must be accepted as a 
decree by the nearest Civil Court competent to execute it — Colkctor of Peshaicai v. 
Abdul Majid, A I.R. 1938 Pesh. 40, 177 IC 162, 11 R Pesh. 18, 1938 PeshLJ 48. 

The immoveable property of an agriculturist can be attached ard sold m execution 
of an order passed under this section, and the mere fact that under sub-sec. (3) the 
warrant is to be deemed a decree docs not justify a Court in holding that the excep- 
tional pro\isions of sec. 22 of the Dcccan Agncultunsts' Relief Act must be applicable 
to such a warrant. Section 386, sub-sec (3j only applies the provisions of the C P. 
Code as to execution of decrees, and there is nothing m the C P Code which in\oIves 
the application of sec 22 of the D. A R Act Section 22 of that Act mainly has 
reference to decrees which are passed in the ordinary way in iiri/s to which an agii- 
culturisi is a party, and the mere fact that the warrant under sec 386 (3), Cr P. Code 
is exccjtable as if it were a decree docs not suflice to make the provision of sec 22 
of the D. A. R Act applicable to such a warrant— CoHcctor v Mahadu, 28 Bom.LR. 
1231, A.I.R. 1926 Bom 582 (583). 50 Bom 844 In Punjab, sec 16 of the Punjab 
Alienation of Land Act la>s down that no land belonging to a member of an agncultural 
tribe shall be sold in execution of any decree or order by any Civil Court, and the 
combined effect of that section and of sec 386 (3), Cr P. Code is that such land 
cannot be sold m pursuance of a warrant issued by a Magistrate to the Collector 
for lc\y of a fine in a criminal case— A/ilWa. 30 CrLJ. 1006 (1007), 1929 CrC. 212 
A.IR 1929 Lah. 667, 119 IC 227. 

1073. Revision;— The order of a Magistrate for sale of properties under this 
section is not a judidal proceeding and is not the proper subject of cnminal leusioa- 
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the claimant whose property is wrongly sold under this section may proceed by way of 
civil suit (either against the purchaser or against the Secretary of State)— Secretary of 
State vSukhdeo, 1898 AW.N. 173; Kandappa, 20 Mad. 88; Htra Lai, 1915 P.L.R. 28. 
16 CrL.J. 166. 


387. A warrant issued tinder section 386, subsection (1), 
, clause (a), by any Court may be executed 
Within the local limits of the jurisdiction of 
such Court, and it shall authorize the attachment and sale of any 
such property without sucli limits, when endorsed by the District 
Magistrate or Chief Presidency Magistrate within the local limits 
of whose jurisdiction such property is found. 


Change: — ^This section has been amended by sec. 102 of the Cr. P. C. Amendment 
Act, XVIII of 1923 The amendment is merely verbal, and consequential to the 
amendment of sec. 386. The word attachment has been substituted for the word 
distress in this sectiori as well as in section 386, as the term is more appropnate. 


388. (1) When an offender has ben sentenced to fine only 

Suspension of execution imprisonment in default of payment 

of sentence of imprison- of the fine, and the fine is not paid forth- 
with, the Court may — 

(a) order that the fine shall be payable cither in full on 

or before a date not more than thirty days from the 
date of the order, or in two or three instalments, of 
which the first shall be payable on or before a date 
not more than thirty days from the date of the 
order and the other or others at an interval or at 
intervals, as the case may be, of not more than 
thirty days, and 

(b) suspend the execution of the sentence of imprison- 

ment and release the offender, on the execution by 
the offender of a bond, with or without sureties, as 
the Court thinks fit, conditioned for his appearance 
before the Court on the date or dates on or before 
which payment of the fine or the instalments there- 
of, as the case may be, is to be made; and, if the 
amount of the fine or of any instalment, as the case 
may he, is not realised on or before the latest date 
on which it is payable under the order, the Court 
may direct the sentence of imprisonment to be 
carried into execution at once. 

(2) The provisions of sub-section (1) shall be applicable 
also in any case in which an order for the payment of money has 
been made on non-recovery of which imprisonment may be 
awarded and the money is not paid forthwith; and if the person 
against whom the order h.as been made, on being required to enter 
into a l>ond such as is referred to in that suh-scction, fails to do 
so, the Court may at once pass sentence of imprisonment. 
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1073A. Change: — This section has been redrafted by the Criminal Procedure 
Code Second Amendment Act, XXXVII of 1923. This amendment has been made on 
the recommendation of the Indian Jails Committee. See Gazelle of India, 1923, Part V, 
p. 242. 

The pro\'irion for isrue of u arranl for levy of the amount of fine by distress and sale 
has been omitted. The case of Byravalu, 26 Mad. 127 (129), in \\hidi it was held that 
before sending a person to prison under sec 3S8 (2) for non-payment of the compensation 
awarded under sea 250 (which is rcco\crable as a line) the Magistrate was bound to 
issue uaita/tl for le\y by distress of the amount, is no longer good law. 

Sub*section (1); — Sub-section (1) is inapplicable where no alternative sentence 
of imprisonment (for non-pajTnent of fine) has been passed. Where a Magistrate 
sentences an offender to a fine, but omits to pass a sentence of imprisonment in default 
of pajTncnt of the fine, he has no power to bind over the accused in his own recognizance 
to appear (under clause (b)l — Vcntatralnagcda, 2 Weir 445. 

The pro\-isions of sub-scc (1) refer solely to cases in which a sentence of fine only 
is isassed. They are not apphcable to a case where the sentence is a sentence of 
impnsonment combined with a sentence of fine, and it makes no difference whethei the 
sentence of imprisonment is merely nominal, or is for a substantive terra. The provi- 
s,ons of sub-sec (2) refer to an order for payment of money which order is not a 
sentence passed upon an accused person. There is a clear distinction between the 
provisions ol sub-sea (1), which refer to a sentence passed m a tnal and the provisions 
of sub-sec (2), which refer to an order made by a Criminal Court for the payment of 
money, but which is not a punishment inflicted on an offender for a criminal offence. 
The provisions of the latter sub-section refer to cases like that of the pa>inent of 
compensation under sea 250, Cr. P C . or the payment of the penalty due on a bond 
undersea514— .Uo/iw<Kfe. 35Cf.LJ 608.148 IC 112. 11 Rang 451. AIR 1934 Rang. 
11, 1934 CrC. 77 See also AU Hussain. 34 CrL.J 530 (532). 143 I.C. 120, AIR. 
1933 Cal. 308, 56 CLJ 73. Ind. Rul 1933 Cal 343, 1933 CrC 408. 

389. Every warrant for the execution of any sentence may 

be issued cither by the Judge or ^^lagistratc 
UTio may issue warrant, who passcd the Sentence, or by his successor 
in office. 

See 9 W R 50 cited under sea 386. 

390. When the accused is sentenced to whipping only, the 
Tim. and pla« of sentence shall, subject to the provisions of 

ex^tion of sentence of section 391, be executed at such place and 
whipping only. Court may direct. 

The italirised words have been added by sec 21 of the Criminal Law Amendment 
Act, XII of 1923. 

1074. It has been held that if the accused is sentenced to whipping only, ^e 
sentence cannot be deferred; it must be earned out as soon as practicable This section 
authorises the Court to fix the time and place for its execution, but not to postpone it — 
Abdulla. Ratanlal 906; Meyyan, 26 Mad. 465 An order that an accused shall not be 
whipped until after the expiry of the sentence of impnsonment passed in another trial, 
is illegal. This sentence should be carried out as soon as practicable— .Vga Po. L.B.R. 
(1900—1902) 53. The sentence cannot be postponed pending an intended appeal— 
Meyyan. 26 Mad. 465 But these cases should now be read subject to clause (a) of 
sec. 391 which allows a postponement of whipping if the accused furnishes bad. 

Even if the case does not fall under sea 391 (a), ie. even though the accused is 
sentenced to whipping only, and does not funush bail, the sentence of whipping need not 

Cr.— 79 
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necessarily be earned out on the very day that it is passed. The words "at such place 
and lime as the Court may direct" give a wide discretion to the Court in the matterj 
and the Court may direct that the sentence should be carried out as soon as practicable. 
Thus, if the Court passes the sentence of whipiMng at a late hour on Saturday and directs 
the sentence to be carried out as soon as practicable, it is not illegal to carry out the 
sentence on Monday (whipping not bang allowed on Sunday by the Jail Rules)— 
Gopala, 30 Bom.L.R. 389, 29 Cr.LJ. 573 (574), 100 I.C. 509. 

For general rules as to whipping, see Notes under sec. 32. 

Execution of sentence 

ad£tto“n t 391. (1) When the accused- 

imprisonment. 

(a) is sentenced to whipping only and furnishes bail to the 
satisfaction of the Court for his appearance at such time and place 
as the Court may direct, or 

(b) is sentenced to whipping in addition to imprisonment, 

the whipping shall not be inflicted until fifteen days from the 

date of the sentence, or if an appeal is made within that time, until 
the sentence is confirmed by the Appellate Court, but the whipping 
shall be inflicted as soon as practicable after the expiry of the 
fifteen days, or, in case of an appeal, as soon as practicable after 
the receipt of the order of the Appellate Court confirming the 
sentence. 

(2) The whipping shall be inflicted in the presence of the 
officer in charge of the jail, unless the Judge or Magistrate orders 
it to be inflicted in his own presence. 

(3) No accused person shall be sentenced to whipping in 
addition to imprisonment, when the term of imprisonment to 
which he is sentenced is less than three months. 

1075. This section has been amended by sec 22 of the Criminal Law Amendment 
Act, Xn of 1923. The old section contemplated only those cases where the accused was 
sentenced to whipping as well as to impnsonment; if the accused was sentenced to 
whipping only, the section did not apply, and the sentence of whipping could not be 
postponed— Anonymnwj, 2 Weir 446. But the new clause (o) now provides for such 
cases. 

Clause (o) provides that a sole sentence of whipping should not be inflicted, if the 
accused furnishes ball, until 15 days from the date of the sentence, or if an appeal is 
made within that time, until the sentence is confirmed on appeal This is because the 
Code now provides for an appeal from a simple sentence of whipping (sec. 413) which 
formerly was not appealable — Gopala. 30 BonuLR. 389, 29 Cr.L.J. 573 (574), 109 I.C. 
509, A.I R. 1928 Bom. 138, 10 A I Cr.R. 306. 

Posiponement of tchipping iiU after expiry of imprisonment — ^Where a person has 
been sentenced to whipping as well as to imprisonment, the whipping may be postponed, 
as provided by this section, until 15 days from the date of sentence or until confirmation 
of the sentence on appeal, but it is illegal to postpone the sentence of whioping till after 
the term of imprisonment has exp'red— AnoMvireHj. 6 M.II.CR. App. 38: Anonymous, 
7 M.n.C.R. App. 29j Ilabla. Ratanlal 803 (8(M)t Jagannalh. 4 BomLR. 929. Where 
an accjscd is conricled of tiro different offences, for one of which he is sentenced to 
imprisonment, and for the other to whipping, it is not permissible to postpone the 
whipping merely because the accused appeals against his conriction for the first offence— 
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Jaitcant, 4 BontLR. 436. WTicre a Masistrate ordered that the prisoner be brought 
before him at the expiration of the sentence of itnpnsonment, and that the sentence of 
whipping should then be carried out, the High Court cancelled the sentence of whipping 
as basing become inoperative and incapaWe of being carried out by lapse of time— Har 
Ckcndra v. Jalar Ali, 20 W.R. 72. Where an accused is sentenced in one case to 18 
months’ imprisonment and 15 stripes, and in another case he is also sentenced to 18 
months’ imprisonment and 15 stripes and llie hfagistratc orders in the second case that 
the sentence passed in that case must lake effect after the expiry of the sentence in the 
first case, held that the sentence of whipping in the second case is illegal and must be 
set aside, because under this section, whipping can be postponed till 15 days from the 
date of sentence or till the disposal of the appeal, but it cannot be postponed till 18 
months— SflgroHi, Ratanlal 300 (301). Where the accused was sentenced to imprison- 
ment for two years and was further ordered "to receive 30 stripes on the day of his 
release from prison,’’ held that the sentence of whipping was altogether illegal and 
improper and must be set aside, as it was ordered to be earned out after the expiry of 
the imprisonment— /laa Raw. 1831 A.W N. 138. 

As soon as pTacticabU . — ’The whipping must be carried into effect as soon as 
practicable after the expiry of the time specified in this section. But if through accident, 
or neglect or wilful breach of duty of Uie officer the sentence of whipping is not 
immediately carried into execution, the prisoner is not thereby free from the lijdsility of 
undergo.ng the sentence suU remaining unexecuted— A/a/iad/iu, Ratanlal 136. 

An order which sajs that the stnpes will be given after the sentence of unpnsonment 
for two jears has been undergone, is clearly incorrect in the sense that the time 
menUoned for inflicting the corporal punishment is not accordance with law— Rushbehori. 
36 Cr.L.J. 100, 152 I.C 291, A.I.R. 1934 Pat 551, 15 P.L.T. 475, 1934 Cr.C. 1195. 

Double stnUnee of whipping •— An accused cannot be sentenced to a double 
sentence of whipping when he is convicted of two offences; ihus, where a person is 
oonviclcd of offences under secs. 454 and 380, I P C , it is illegal to pass a sentence 
of 15 stripes for each offence — Dagdu, Ratanlal 935. The High Court altered the 
sentence to 15 stripes for both the offences. 

Sub-seetion (2) •—Under the provisions of this sub-section whipping must be 
infiirted in the presence of an officer in diarge of a jail unless the Judge or Magistrate 
orders it to be mfl.cted in his own presence. The Borstal Institution at Tha>etmyo is 
not a jail, the Superintendent thereof is not an oflicer-in-chargc of the jail, and, 
therefore, a sentence of whipping cannot be earned out in his presence. In cases of 
this kind where a youtWul oflender. lor one offence, i% ordered to be detained in a 
Training School or a Borstal Insutution. and, for another offence tned at the same tnaJ, is 
sentenced to whipping, the Magistrate must act under the provisions of sec. 390. Cr. P. C, 
and either order the whipping to be inflicted in his own presence, or direct that it shall 
be infi.cted at some convenient jail m the presence of the officer-m-charge of the jail— 
Nga Pju. 14 Rang. 625, 38 CrL J. 33 (35), 165 LC. 575, A.IR. 1936 Rang 485. 1936 
Cr.C. 976 (FB.). 

Sub-section (3) 4Vhen a sentence of imprisonment for less than three months 
is awarded, an addiUonal sentence of whipjnng is illegal— BAica. 2 Bom-LR. 54. 

392. (1) In the case of a person of or over sixteen years 

- Mode of iidLoing of age whipping shall be inflicted with a 
punishment light rattan not less than half an inch in 

diameter, in such mode, and on such part of the person, as the 
Provincial Covcnimcnt directs; and, in the case of a person 
under sixteen years of age, it shall be inflicted in such mode, and 
on such part of the person, and with such instruments, as the 
Provincial Goveninicnt directs. 
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(2) In no case shall such punishment exceed thirty strjpes 
and, in the case of a person under sixteen 
Limit of number of years of affe, it shall not exceed fifteen 

stripes. ■' ® ’ 

Amendment: — The words “Provindal Government” have been substituted for 
“Local Government” by sec 4 of the Government of India (Adaptation of Indian Laws) 
Order. 1937. 

Number of stripes ; — ^Under the protdsions of this section and the next, not 
more than one sentence of whipping and that not exceeding thirty stripes, should be 
awarded at one time— fVga Po, 1906 Ui.a (Cr. P. C.) 47, 4 Cr.LJ. 281. 

393. No sentence of whipping shall be executed by instal- 
Not to be executed by i^^nts: and none of the following persons 
instalments. shall be punishable with whipping, name- 

Exemptions. jy , 

(o) females; 

(b) males sentenced to death or to transportation or to 

penal servitude, or to imprisonment for more than 
five years; 

(c) males whom the Court considers to be more than 

forty-five years of age. 

1076. This section forbids the execution of the punishment of whipping in respect 
of certain persons, and since the ^ecution is prohibited, such persons cannot be sentenced 
to whippingj for it is futile to pass a sentence which cannot be executed Therefore, a 
person who is sentenced to 7 years' ngorous imprisonment cannot be sentenced to 
■whipping in addition, because the execution of such punishment is prohibited by clause 
(b) of this section— Aiibaf. 1919 P.R. 30. 3 LahLJ. 395, 21 Cr.LJ. 306, 55 I.C. 466. 

Sentence of tvhipping canrurt be enhanced ; — The accused was convicted under 
sec. 382, I. P. C., and vras sentenced to whipping, and the sentence was duly executed 
An application was afterwards made to enhance the sentence on the ground that it was 
inadequate; it was held that the sentence of whipping could not be enhanced by the 
infliction of an additional number of stripes, because under this section no sentence of 
whipping could be executed by instalments — Balu, Ratanlal 537. 

Clause (6) A sentence of •whipping passed on a person wlio is already under 
sentence of death, etc , is illegal Even if the sentence of whipping precedes instead of 
following the other sentence, the passing of the latter sentence renders the infliction of 
the punishment of whipping illegal — Anonymous, 1 Mad. 56. 

No sentence of whipping can be passed on an accused who has been sentenced 
to more than five years’ ngorous imprisonment When, therefore, the accused was 
sentenced to rigorous imprisonment for 7 years and also ordered to receive 20 stripes, 
the sentence was against the proviaons of this section — Sana Khan v. Emp., 38 CrL J. 
429, A I.R. 1937 Pesh. 22, 167 I.C. 655, 9 RPesh. 90 

IVhlpping cannot be given where a person has been sentenced to imprisonment for 
more than five years whether for the offence for which whipping has been given or for 
any other. The cumulative sentence of imprisonment of more than five years cannot 
be maintained in the case of an accused who has been sentenced to undergo punishment 
of whipping and vice versa — Karim Shak v. Emp., 40 Cr.LJ. 681 (681), 182 I.C. 530, 
A.I.R. 1939 Pesh. 17. 

The word "sentenced” is used in a general sense, whether sentenced in one case, or 
collectively in more than one case. Therefore, a person who is sentenced in two different 
cases to punishments which collectively exceed the term of five years (in Burma, ses’en 


stripes. 
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years) cannot be pumslied \nlh whipping— Ni Gyi, 7 Rang 769, 1930 Cr.C. 305, 
120 I.C. 697, A I R- 1930 Rang. 138, 31 Cri J. 176, Ind. Rul. 1930 Rang. 57, following 
2 Alad. 56, 2 IVclr 448. Tins section dearly lajs down that a person who is sentenced 
to impnsonment for more than fi\e jTars, shall not be punishable w-iUi stripes and 
there is ample aulhonly for the proposition that this section applies even if the 
sentences aggregating more than five jears’ ngorous imprisonment are passed in different 
cases— Aur ]}ohi v. Emp . A.I.R 2937 Lah. 104, 39 P,L.R. 226, 171 I C. 864. Although 
tliere may be justification for interpreting the word "sentenced” as including the sentence 
of an offender in two or more different trials for offences committed before conviction in 
any one of such trials, there is no reason whatever to warrant the reading of this word 
in such a way as to suggest •'undergoing a senfeoce”. There can, therefore, be no 
justification for the taking into account ol the period of imprisonment to which a man 
has already been sentenced before the commission of the offence for which the sentence 
of whipping with or without impnsonment is passed, in the computation of the maximum 
period of impnsonment fixed by sec. 393, Cr. P. C, as amended fay the Whipping (Burma 
Amendment) Act. 1927— Ago .Vyi Nge. 35 CrL J. 1027, 149 I C 1073, 1934 Cr.C. 375, 
A.I.R, 1934 Rang 58 

394. ( 1 ) The punishment o£ whipping shall not be inflicted 
TOppms pot to be =1 medical officer, if present, certifies, 

^ictcd if offender not m or, if there is not a medical ofiicer present, 
fit state of health. unless it appears to the Magistrate or oflicer 
present, Uiat the offender is in a fit state of health to undergo such 
punishment, 

(2) If, during the execution of a sentence of whipping, a 
e. , . medical officer certifies, or it appears to the 

lay of cxecuuon. j^lagistrate or officer present, that the 
offender is not in a fit state of health to undergo the remainder of 
the sentence, the whipping shall be finally stopped. 

1077, "particular attention should be directed to sec 394 which prohibits the 
execution of a sentence of whipping when the offender is not m a fit state of health to 
undergo that punishment, and all officers are reminded that the Covemor-General in 
Counal considers that the precaution of having a medical officer present at the lime of 
infliction of the punishment should be observed in every instance when practicable”— 
Gal. G. R. & C. 0., page 65 

Before the commencement of whiping, the Medical Officer must give a certificate 
whether the offender is m a fit state of health to undergo the whole punishment of 
whipping There is no provision of law authorising a medical officer to give a certificate 
that the accused is fit to receive only a portwr of the sentence; such a certificate cannot 
be held as granted under sub-sec (1)— FkWic Proifcutoi, 31 Mad 84, 17 MLJ 555, 

7 CrL J. 5 Such a certificate cannot be treated as one under sub-section (2), because 
that sub-section refers to a certificate granted during the execution of the sentence — Ibid. 

Under sub-scc (1), the Medical Officer is to pve a certificate either that the offender 
IS in a fit state of health to undergo the whole sentence passed on him or that he is not 
in fit state of health to undergo it at all If he certifies that the accused is fit to undergo 
a stnallcT Kumber of stnpes than that ordered by the Magistrate, the certificate cannot 
be held as one granted under this section, and is invalid; the Magistrate cannot in such a 
case inflict a smaller number of stripes m accordance with the medical ccrUficate, and in 
heu of the rest of the stripes not inflicted he cannot award imprisonment under sec 395— 
Public Proscctilor, 31 Mad 84, 17 MLJ K5, 7 Cri.J. 5. 

A Magistrate should not reject the punishment of whipping on the ground that the 
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accused is too young and frail, unless he has nodical opinion in support of his own— 
Maurii Tin Hlaing v. The Kwg, A LR. 1939 Rang. 383, 41 Cr.L J. 22, 184 I.C. 464. 

395 . ( 1 ) case in which, under section 394, a sentence 
Procedure if punish- of whipping is wholly or partially prevented 
ment cannot be inflicted from being executed, the offender shall be 
under section 394. custody fj]! (hg Court which passed 

the sentence can revise it; and the said Court may, at its dis- 
cretion, either remit such sentence, or sentence the offender in 
lieu of whipping, or in lieu of so much of the sentence of whipping 
as was not executed, to imprisonment for any term not exceeding 
twelve months or to a fine not exceeding five hundred rupees which 
may be in addition to any other punishment to which he may have 
been sentenced for the same offence. 

(2). Nothing in this section shall be deemed to authorize any 
Court to inflict imprisonment for a term or a fine of an amount 
exceeding that to which the accused is liable by law, or that which 
the said Court is competent to inflict. 

Change: — ^The italicised words have been added by sec. 105 of the Cr P. C. 
Amendment Act, XVIII of 1923, to enable a sentence of fine to be awarded in lieu of a 
sentence of whipping which cannot be carried out. Under the old law it was held that 
the Court had no power to revise a sentence of whipping by inflicting a fine—Sheedin, 
11 All 308| Anonymous, 2 Weir 449. These cases are now rendered obsolete, 

1078. "Wholly or partially pnevented" : — UVhoDy prevented’ refers to sub-sec. (1) 
of sec. 394; ‘Partially prevented’ refers to sub-sec. (2) of that section— PKbhc Prosecutor, 
31 Mad 84. 

‘The Court tehtch passed the sentence can revise it' .'—The only Court which can 
revise the sentence is the Court which passed the sentence. Even where a sentence of 
imprisonment and whipping passed by a Distrirt Magisliale is confirmed on appeal by 
the Sessions Judge, still the Magistrate Is not prevented from revising the sentence — 
Chelu, 1889 P.R. 10. But the words 'the Court which passed the sentence’ do not mean 
the same officer who inflicted the sentence; therefore, where a Magistrate who passed 
the original sentence of whipping was transferred, the District Magistrate who had 
Jurisdiction over the whole district was competent to commute the sentence of whipping 
to one of impnsonment — Chkajju, 1901 P.R. 33, 1902 P.L.R. 20. 

Potcer of revision : — The Court can revise the sentence of whipping by awarding 
solitary confinement in lieu of whipping, under this section — Caman. 1899 P.R. 14. The 
Court may remit the sentence altogether, even though it is competent to inflict a term 
of imprisonment in lieu of whipping — Po Thit, 1 L B R. 202. 

The imprisonment which the Court can award under this section in lieu of whipping 
must not exceed the term which the Court is competent to award under sec. 32. U’here 
a Magistrate sentences the accused to the maximum term of imprisonment which he is 
competent to inflict as well as whipping, and the whipping cannot be carried out. he 
cannot sentence him to a further term of imprisonment in lieu of whipping, but ought 
to remit the sentence of whipping altogether— A'arof Ahmad, 2 Weir 449; Ram Daran 
21 All. 25; Darkat AH. 1901 P.R. 11. 

Section S62, Cr. P. Code The accused was sentenced to 25 lashes under sec 379, 
I. P. C., and as it was reported that owing to an enlarged spleen the sentence of 
whipping could not be cxecitcd. the Magistrate dirertcd him to enter into a bond 
under sec. 562, Cr. P. C., for one )*car. Held that the order was clearly bejond the 
Magistrate’s powers. Section 393 (1), Cr. P. C, in such a case allows the Court to 
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remit the smtcirec alloscthcr or to scnlciira the oUendcr in lieu ol shipping to impiison- 
ment or fine. The reason «hy a Court is not empoueted to release an ottender on his 
cnlcnng into a bond for good behaviour in heu of uliipping is obviously that if such 
nas suitable, it should be imposed in the first instance— T/ic Kins v. Ba Kywav 39 
Ct.LJ. 707, 176 I.C. 321, II R.R. 39, A.I,R. 1938 Rang. 218, 


395. (1) TOicii sentence is passed under this Code on an 

Ercculioa of sentences "“h Sentence, if of death, 

on escaped convicis. or whipping, shall, subject to the provi- 

sions hereinbefore contained, take effect 
immediately, and, if of imprisoniiicnt, penal servitude or trans- 
portation, shall take effect according to the following rules, that 
IS to say — 

(2) If the new sentence is severer in its kind than the 
sentence which such convict was undergoing when he escaped, 
the new sentence shall take effect immediately. 

(3) When the new sentence is not severer in its kind than 
the sentence the convict was undergoing when he escaped, the 
new sentence shall take effect after he has suffered imprisonment, 
penal servitude or transportation, as the case may be, for a 
further period equal to that which, at the time of his escape, 
remained unexpired of his former sentence. 

Bxplauatiou . — For the purposes of this section — 

(a) a sentence of transportation or penal servitude shall 
be deemed severer than a sentence of imprison- 
ment; 

(h) a sentence of imprisonment with solitary confinement 
shall be deemed severer than a sentence of the same 
description of imprisonment without solitary con- 
finement; and 

(c) a sentence of rigorous imprisonment shall be deemed 
severer than a sentence of simple imprisonment 
with or without solitary confinement. 

^Vhat this Section contemplates is that Uie se\’crcr sentence must be undergone first 
^Tiere the accused «ho was a hfe-ronvicl under sentence of transportation (or murder 
vas convicted (or attempting to escape from lawful custody and was sentenced to fo'ur 
months’ rigorous imprisonment, the latter scntcrice must not comrnence immediately, but 
should be undergone after the expiry of the sentence of transportation— A/a(iai/u, 
Ratanlal 965. 

397. When a person already undergoing a sentence of im- 
, Senimce on oUendtr prisonment, penal servitude or transporta- 
already sentenced for tiou, is sentenced to imprisonment, pi n.ii 
another offence. Servitude or transportation, such iniprison- 

Rient, penal servitude or transportation shall commence at the 
expiration of the imprisonment, penal servitude or transportation 
to which he has been previously sentenced unless the Court directs 
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that the subsequent sentence shall run concurrently with such 
previous sentence: 

Provided that, if he is undergoing a sentence of imprison- 
ment, and the sentence on such subsequent conviction is one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall conunence immediately or at the expiration 
of the imprisonment to which he has been previously sentenced: 

Provided, further, that where a person who has been sen- 
tenced to imprisonment by an order under section 123 in default 
of furnishing security is, whilst undergoing such sentence, 
sentenced to imprisonment for an offence committed prior to the 
making of such order, the latter sentence shall commence imme- 
diately. 

Change: — ^This section has been amended by sec. 106 of the Cr. P. C. Amendment 
Act. XVHl of 1923. The reasons are stated belovr. 

1080. Principle: — ^The general rule is that a sentence commences to run from 
the time of its being passed, and this section creates an exception in the case of persons 
already undergoing imprisonment, and postpones the operation of the subsequent sentence 
until after the expiry of the previous sentence— /n re Krishnanand, 3 B.L.R, A.C. 50; 
Sobrai, 20 W.R. 70. 

'Undergoing imprisonment ' A person is said to be undergoing an imprisonment the 
moment the sentence of imprisonment is passed, though he has not yet been sent to jail- 
Therefore, where a person is tried on the same day for two different offences in two 
different trials, then as soon as the first trial is over and he is convicted and sentenced he 
is said to ‘undergo imprisonment’} and if he is convicted and sentenced jn the second trial 
also, he is said to be sentenced to imprisonment ‘while already undergoing a sentence of 
imprisonment' within the meaning of this iectton—Mutkusttml, 2 Weir 451} JVga Po, 3 
Bur.L.J. 32, 82 I.C. 478. 25 CrL.j. 1310. But in Makhon, 19 Cr.Lj. 207. 43 I.C 623 
(AIL), it has been held that until an accused has actually passed into jail, he cannot be 
said to be undergoing imprisonment, and therefore where two sentences of imprisonment 
are passed in two trials on the same accused on the same day, this section does not apply, 
as ^e accused cannot be said to be ‘undergoing impnsonmenl’ under the first trial, as 
soon as the sentence is passed; therefore, the second impnsonment need not commence 
after the txpiry of the imprisonment awarded in the first trial; the Magistrate may order 
that the two sentences should be concurrent 

"Impnsonment” as used in sec. 397, Cr. P. C , includes imprisonment in default. 
Prima facie it would include imprisonment in default, which by virtue of sec. 64, 
I. P. C., JS a sentence; and that being so, any subsequent sentence of imprisonment 
would not begin until the expiry of the sentence of imprisonment in default — Punjaji 
Lalaji. AIR. 1939 Bom. 174 (176), 41 BomLR. 277, I.L.R. 1939 Boro. 160, 40 
Cr.LJ. 602, 181 I C. 979. 

Detention under the order of a Cisdl Court is not a sentence of imprisonment with 
the meaning of this section; therefore, a Magistrate has no power to order that the 
eentence of imprisonment awarded by him shall take effect on the expir^' of a term of 

detention in the dvil jail which had been ordered by a Civil Court Makha Cyi 4 

Bur.LJ. 9. 3 Rang 93. 26 Cr.LJ 821. 

Section 397. Cr. P. C., is not applicable to sentences of detention under seC. 8, 
Madras Borstal Schools Art (V of 1926) aid the direction that the sentence of detention 
should commence after the expiration of the predous sentence of detention is illegal— 
Public PiasecutoT, itadras, 39 Cr.L4. 793, 176 IC. 768, 11 R.M 176 47 ML.1Y 473 
1938 M.1V.N. 332. A.I.R. 1933 Mad. 613. ' • • • 
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lOSOA. Court:— Lndcr this sccUon the High Court in Us appellate jurisdicUon 
1 sciUcnCK of separate trials to run concurrently-Sis Rom 

Attm? i'”" *”■ ***■ 30 CrLJ. 904, 118 IC 384, 1929 

«« r *• **” ™ ALJ. 523, 34 Cr.LJ IMS, 

i4o2.a 609. 1933 Cr.C <ol; /U.IL 1931 Bom. 529, 33 BomLR. U63 1931 

tn-’ ^ Cr.LJ. 77. But «» Kouial, A.I.R. 1932 Sind 159^ 1932 

Cr.C 69o, 34 CrJ-J, 21. 140 l.C. 481. 


1081. Order of sentences: — ^Thc meaning of this section is that sentences 
wUi take dTcci m the order in which they arc parsed. The sentence which is first passed 
and which the accused is undergoing must be given eflect to first, and any subsequent 
sentence passed upon the accused must follow after the cxpu-ation of the first sentence 
Where a .Magistrate passes separate sentences of impnsonment on the same accused in 
separate tnals and on the same day, the sentences will take effect in the order in which 
thej' arc passed, by the terms of this section, and the Magistrate need not, therefore, give 
any direction m his judgment in respect of the same— iMui/msonn, 2 Weir 451. 

But the above rule as to the sequence of sentences applies only to the 1st para of this 
ttcUon. It is only the sentences mentioned m para 1 (nr, sentences of impnsonment) 
that can be directed to lake effect m the order m which they were passed. A sentence of 
ukipptng cannot be defated till the sentence of impnsonments for that will contravene 
the pfoviuons of SCO. 391— Sagrsfii. Ralanlal 300. As regards the sentences mentioned in 
the first proviso, the Magistrate has a disaetion to direct uthcr that the subsequent 
sentence should take effect after the expiration of the prior sentence, or that it should 
tJikc effect at once. 


Impiisonmem i« foreign icnKoty .—Where a person sentenced to iinpnsoninent in 
a foreign icmiory is subsequently convicted of an offence in British India, it is 
competent for the Magistrate to pass a sentence which shall lake effect after the 
cspiration of the sentence in the foreign Stale— yenkataram, 20 Mad 444 


1082. Concurrent sentences:— U was held, prior to the present amendment, 
that a Magistrate could not direct Uial the subsequent sentences should run concurrently 
with the previous sentence, because a Magistrate could pass concurrent sentences only 
when the offences were tried at one and the same inal t«e see. 35) — ^a»iof Standal, 20 
C.\Yji;, 1300, 24 CLJ. 54j Bhagtiandas. 2 BomLR. lllj Tukaram, 4 BomLR. 876{ 
Govindaswamy, 13 Cr.L J 466, 1912 M WN 396j Paliaytl v Sonii. 2 Weir 453; Hatak 
Naiatn. 19 A.LJ. 316} Makbul, 11 ALJ 263, 14 Cr.LJ 240} Nga Sein Po. 1 Rang. 306} 
Canda Singh, 1912 P.L.R. 20; Kl’udo Bux, 2 S L R. 23; San. 4 L B R 147. 7 Cr L J. 445; 
even where the trials were held on the same day. the Magistrate could not make the 
sentences in the two tnals concurrent — Muzafar, 1894 F R 12 But now the amendment 
made at the end of the first para of this section will allow the subsequent sentence to run 
Concurrently with the previous one, “In accordance with the arnendment, a Court will 
be empowered to pass a sentence to run concurrently with any other term of impnson* 
ment, etc., which the person convicted is already underpnng"— Sfafemewr of Objects and 
Reasons (1914) See A/aftadfo, 27 Cr L J 807 (812),95 IC 471, AIR 1926 Nag 426 


'At the expiration of -—A person was convicted by a Magistrate and sentenced to 2 
years’ impnsonment, and a month afterwards he was sentenced to three j ears’ impnson- 
ment by the Court of Session, whidi directed the sentence to lake effect on the espiration 
of the sentence passed by the Magistrate On appeal the conviction and sentence passed 
by the Magistrate were set aside. It was held that the sentence of the Sessions Court 
must be deemed to have commenced from the ume it was ordered to commence, lir., 
after the expiration of the Magistrate’s sentence whether bj, rev crsal or completion of the 
punishment, and not befor&-Arw«J Ralanlal 139; Kkandu. Ratanlal 523 But in 
Anonymous, 2 Weir 450. under similar cimimsianecs, tt was held that the impHsonment 
already undergone must be reckoned as impnsi^ent under the sentence in the caa- 
viction which was not reversed So also, the Calcutta High Court tajs down : “WTiere 
a prisoner has been committed to jail under two stpamte warrants, the sentence m the 
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one to taJfe eSect (rom the expiry of the sentence in the other, the date of such se<xind 
sentence shall, an the event of the first sentence being remitted in appeal, be presumed to 
take effect from the date on which he was committed to jail under the first or original 
sentence” — Cal. G. R. & C. 0 , page 40. But these remarks can only apply where the 
sentences m the two trials arc of the same land; otherwise the Bombay rulings cited 
above should apply. Those rulings are more reasonable and practical, though the Madras 
case and the Calcutta High Court Rule are more favourable to the accused. Equitable 
considerations, however, require that the period of imprisonment already undergone 
under the sentence which has been set aside should be deducted from the imprisonment 
subsequently inflicted— ^oural, A.I.R. 1932 Sind 159, 1932 Cr.C. 695, 34 Cr.LJ. 24, 
140 I.C. 481. 

First proviso: — IVhere a person who is already undergoing imprisonment is 
sentenced by the Sessions Judge to transportation for life, the sentence of transportation 
passed by him will commence at the expiration of the previous sentence of imprisonment, 
unless the Judge in his discretion makes a further order that the sentence of transporta- 
tion shall take effect immediately — Hart, Raianlal 391. 

An order directing that a sentence shall take effect on the expiration of another 
sentence, is not a part, of the judgment and may, therefore, be made after the judgment 
has been signed. Therefore, where a Sessions Judge, in ignorance of the fact that the 
accused is already undergoing imprisonment, sentences him to transportation for life, it 
is subsequently open to h.m to order, even after the judgment has been signed, that the 
sentence of transportation shall take effect iinmcdiate]y-<-Hari, Ratanlal 391. 

1083, Second proviso: — ^The proviso fays down that if a person who is 
imprisoned under sec. 123 in default of furnishing security, is subsequently sentenced to 
imprisonment for an offence committed prior to the passing of the order under section 123, 
,the latter sentence (ie.. the substantive sentence of imprisonment) shall take effect 
immediately This is also laid down in a large number of cases. Joghi, 21 Mad. 515; 
Vtshnu, 37 Bom 178, 17 I.C. 785, 14 BoroLR. ses, 13 Cr.L.J. 849{ Durga, 5 Bom.L.R. 
26| Lekria. 8 N.L.R. 20, 13 CrL.J. 189. The contrary view taken in Tula Khan, 30 
All. 334 (340) (F.B) must be deemed as overruled. If, however, a person who fa 
imprisoned under sec. 123 in default of fumislimg security is subsequently comricted 
of an offence (theft) committed prior to the passing of the order under sec. 123, and 
for that offence is sentenced to fine, or to imprisonment in default of fine where 
both the sentences of imprisomncnl are alternative sentences and not substantive 
sentences of imprisonment), the imprisonment in the latter case (for the offence of 
theft) must run after the expiry of the sentence under sec. 123 — Nan Ne, 9 Rang. 
612. 1932 Cr.C 210, 33 Cr.LJ. 174. 135 IC. 655. Ind. Rul 1932 Rang. 52. A.I.R. 
1932 Rang 50, following Nga Pyi, 32 Cr.L.J. 7l4, 131 I.C. 501, 9 Rang. HO, Ind. Rul. 
1931 Rang. 133, A I.R. 1931 Rang. 127, 1931 Cr.C 522. 

Under the old law, there was no distinction as lo whether the offence for which the 
person imprisoned under sec. 123 was subsequently convicted was committed before or 
after the making of the order under sec. 123. The law was that if a person undergoing 
imprisonment under see. 123 was subsequently convicted of an offence and sentenced to 
impnsonment (whether this offence was committed before or after the sentence of 
imprisonment passed under sec. 1Z3 was imm«tcrf<d) , the latter imprisonment must lake 
effect at once and should not be postponed till after the expiry of the period of 
impnsonment awarded under sec. 123. The rimple rule was that the sentence for the 
substantive offence must take effect before the sentence passed in default of furnishing 
security— rM/iAflao, Ratanlal 970 ( 971); Venkatigadu. 2 M’eir 452; Piehari, 16 Cr.LJ. 
622 (Mad.)} Vhhnu Balakrishno, 14 Boni.L.R. 965, 37 Bom. 178, 17 I.C. 785, 13 
Cr.LJ. 819} Kanji. 5 Bom.L.R. 26} Durga. 6 BomLR. 1098; Pandhi. 3 SL.R. 114, 

4 LC 6C3} SuUial. 15 S.LR. 2CS, 23 CriJ. 235; GImfam. 7 SL.R, 393; Mulku 
Komaran. 27 Mad. 525; Joghi, 31 Mad. 515; Shin 7*<z»ng, 10 Bur.LT. 266; Dhcan 
Chand. 1895 P.R 14; Lekrh, 8 N.LR, 20 In Arjun. 5 I.C. 351. 12 BomL.R. 129, 
34 Bom. 326 and Maikonda, 1 FL.J. 21^ it has been held that the two sentences 
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roust run concunf»uI>'. This Would be in consonance with the amendment made at 
the end of the first para of Uiis section. 

With reference to the second proviso the Joint Committee (1922) observe : "We 
Uunk that tlie law sliould be that in cases where an offence has been committed pnor 
U) the order under sec 123 but the conviction takes place subsequently, the sentences 
should ordinarily run concurrcntlyi but when the offence is committed after Uie order 
under sec 123 has been passed, c.j, cases of escape from custody or jail or offences 
committed m jail, then we think that the impnsonment for the subsequent offence 
should ordinarily not be concurrent; otherwise the pnsoner might m some cases receive 
r.0 further punishment for his subsequent offence." See Jagmohan, 34 Cr.L.J. 1152, 146 
I.C. 1007, 10 0 W.N. 786, /VI.R. 1933 Oudh 381, 1933 CrC. 1098. 

An order of committal to or detention m pnson passed under sec 123, Cr. P. C., 
in default of furnishing sccunty is a sentence of imprisonment within the meaning 
of this section and Us proviso. And so, where a convict who was committed to pnson 
for tvro jears under see 123 subsequently committed an offence (eg, escaped from 
confinement) and was sentenced to si* months’ rigorous imprisonment, the second 
sentence should not run concurrently with the first, but should run consecutively 
and after the cxpirauon of the sentence of 2 jears' imprisonment — Afga Pyg, 9 Rang. 
110, 32 Cr.L.J. 714 (716), 131 IC 501. Ind. Rul. 1931 Rang 133. AI.R. 1931 Rang. 
127. 1931 Cr.C. 522. 

\\'here dunng the time allowed to a suspect to furnish the secunty as required by 
the order passed under see 118, Cr. P. C , he is sentenced to impnsonment for an offence 
committed by him pnor to the date of such order, it is not competent to the Magistrate 
to fix the dale of the expiry of such sentence as the date for computing the penod from 
which such sccunty is to be furnished— A/imcd, 27 CrLJ. 865, 96 I C. 113, A.I R. 
1925 Said 273, 20 SLR, 163 (F.B). 


398. (1) Nothing in section 39(5 or section 397 shaii be 
Sanns as lo secUons held to excuse any person from any part of 
395 and 397. the punishment to which he is liable upon his 

former or subsequent conviction. 

(2) When an award of imprisonment in default of payment 
of a fine is annexed to a substantive sentence of imprisonment, 
or to a sentence of transportation or penai servitude for an offence 
punishable with imprisonment, and the person undergoing the 
sentence is after its execution to undergo a further substantive 
sentence, or further substantive sentences, of imprisonment, trans- 
portation or penal servitude, effect shall not be given to the award 
of imprisonment in default of payment of the fine until the person 
has undergone the further sentence or sentences. 


Sub-sccUon (2) renders obsolete the nilinE in Atioiiimou!. Ratanlal 132, nhere .1 has 
been held that nhen a contact is imimsoncd under too narrants nh.rt order contecutite 
punishments, the first vtarnmt should be completely eaeMled toth m resp<« of the 
substantne sentence of imprisonment and ^ impnsonment m default of fine, before any 
effect is E.vcn to the second vairant. Now und® sub-sec. (2) the impnsonment in 
dcfault.of payment of fine shall tnl-e cftect last of alt 


399 (1) When any person under the age of fifteen years 

■ . is sentenced fay any Criminal Court to im- 

ful‘^5SSs'“in'Tu£- prisonment for any offence, the Court may 
matories. direct that sucli person, instead of bcing^ 
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imprisoned in a criminal jail, shall be confined in any reformatory 
established by the Provincial Government as a fit place for 
confinement, in which there are means of suitable discipline and 
of training in some branch of useful industry or which is kept by 
a person willing to obey such rules as the Provincial Government 
prescribes with regard to the discipline and training of persons 
confined therein. 

(2) All persons confined under this section shall be subject 
to the rules so prescribed. 

(3) This section shall not apply to any place in which the 
Reformatory Schools Act, 1897, is ior the time being in force. 

Amendment: — The words, "Provincial Government” have been substituted for 
"Local Government” by sec, 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

1084. A sentence of imprisonment is a condition precedent to an order under this 
section. Where there is no preliminary sentence of imprisonment, an order under this 
section cannot be passed— BniArawof, 1910 P.R. 34, 8 I.C. 1166. 

The Court diould come to a dear finding as to age of a youthful offender before 
sending him to a Reformatory School. The Court must find that the youthful offender is 
a fit and proper person to be an inmate of such a school and must also fix the period of 
detention— Sein Chount, 3 Rang. 218. See also Roma, 24 Mad. 13. 

The period of detention in the Reformatory School should be a definile period., 
Where the trying Magistrate ordered the offender to be detained in a Reformatory for 
five years “or until he attains the age of 18 years,” In heu of imprisonment, It was held 

that the words ‘or until 18 years’ should be deleted— Rama Sudama, 15 Boffl.LJ?. 

306, 14 Cr.L.J. 256, 19 I.C. 512. 

The period of detention in the Reformatory must not be longer than the period of 
imprisonment at first ordered. ^Vhere a Magistrate finding a juvenile offender guilty of, 
theft in a building sentenced him to three months’ rigorous imprisonment and ordered 
Uiat in lieu of that sentence the offender should be confined in a Reformatory for 14 
months, it was held that having once passed a sentence of imprisonment for a particular 
term, it was not competent to the Magistrate to direct that the offender ^ould be 
confined in a Reformatory for a longer Uim—Gonpaya, Ratanlal 109. 

‘Rejormalory ’ : — ^Vhere no Reformalories have been established, but only Reforma- 
tory Schools, the Court should not order the offender under this section to be sent to a 
Reformatory, but should pass an order under the Reformatory Schools Act. sending the 
boy to a Reformatory School— itfedojowj, 12 Mad. 94. 

Sub-section (3) The introduction ol the Reformatory Schools Act repeals the 
operation of this section so far as may be practicable in those places where that Act 
applies — Afadosajnt. 12 Mad 94. Thus this section has no application in the Punjab 
where the Rcformatoiy Schools Act is in force— AVer Afakomed, 1918 r.R. 17, 19 Cr.LJ. 
917, 47 I.C. 433. 

Section 16 of the Reformalorj’ Sdrools Act docs not in any way take away the power 
of the High Court or any other Appellate Court to alter or set aside the sentence in 
substitution of which an order for dctenljon is made— Rfajii/ v. Courtney. 28 CaL 423; 
Jmt> V. 13 I C 28f, 5 SL..R. 173, 13 Cr.L.J. 44; Azimuddtn. 32 Cr.L.J. 1268, 

13f 1C 86}. 27 N.L.R. 212, A.l.R. 1931 Nag 179. Ind. Rul. 1931 Nag. 192, 1931 
Cr.C 930. 
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400. When a sentence has been fully executed, the officer 
Return of warrant on executing it shall return the warrant to the 
execution of sentence. Court from which it issued, with an endorse- 
ment under his hand certifying the manner in which the sentence 
has been executed. 


CHAPTER XXIX. 

Ok Suspensions, Remissions and Commutations of 
Sentences. 


401. (1) When any person has been sentenced to punish- 

Power to suspend or ineiit for an offence, ’t: 
re^t sentences, Proz'incial Government may, at any time, 

without conditions or upon any conditions which the person 
sentenced accepts, suspend the execution of his sentence or remit 
the whole or any part of the punishment to which he has been 
sentenced. 


(2) Whenever an application is made to * * * * * the 
Provincial Government for the suspension or remission of a 
sentence, * * * * * the Provincial Government, ****<* 
niay require the presiding Judge of the Court before or by which 
the conviction was had or confirmed to state his opinion as to 
whether the application should be granted or refused, together 
with his reasons for such opinion, and also to forward with the 
statement of such opinion a certified copy of the record of the 
trial or of such record thereof as exists. 

(3) If any condition on which a sentence has been suspended 
or remitted is, in the opinion of -"^ * * * ^ the Provincial 
Government, ***’** not fulfilled, the Provincial Govern- 
nient may cancel the suspension or remission, and thereupon the 
person in whose favour the sentence has been suspended or 
remitted may, if at large, be arrested by any police-officer without 
warrant and remanded to undergo the unexpired portion of the 


sentence. 

(4) The condition on which a sentence is suspended or 
remitted under this section, may be one 'to be fulfilled by the 
person in whose favour the sentence is suspended or remitted, 
or one independent of his will. 

(4A) The provisions of the above snb-scclions shall also 
applv to any order passed by a Criminal Court under any section 
of this Code or of any other asu. sehxch restricts the liberty of 
any person or imposes any liability upon him or Ins property. 

(5) Notliing herein contained shall be deemed to interfere 


1262 


THE CODE OF CRIMINAL PROCEDURE [CHAP. XXIX. 


with the right of His Majesty or of the Central Government 
when such right is delegated to it, to grant pardons, reprieves, 
respites or remissions of punishment. 

(5.<d) Where a conditional pardon is granted by His Majesty 
or, in virtue of any powers delegated to it, by the Central Govern- 
ment, any condition thereby imposed, of whatever nature, shall 
be deemed to have been imposed by a sentence of a competent 
Court under this Code and shall be enforceable accordingly. 

(6) The * Provincial Government may, by 

general rules or special orders, give directions as to the suspen- 
sion of sentences and the conditions on which petitions should be 
presented and dealt with. 

Change: — The italicised words and sub-sections (4A) and (5A) have been added 
by sec. 107 of the Cr. P. C. Amendment Act. XVIII of 1923. 

The following omissions have been made in this section by the Government of 
India (Adaptation of Indian Laws) Order, 1937, vh. 

In sub-sections (1), (2) and (3) the words, "the Governor-General in (^ncil or” 
have been omitted. 

In sub-sections (2) and (3) the words, “as the case may be” Jjave been omitted. 

, In sub-section (6) the words, “Governor-General in Council and the" have been 
omitted. 

The words, "Provincial Government” have been substituted for “Local Government” 
by sec 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1085. Scope of section: — Viewing sub-scction (1) of this section as a whole 
it is the clear intention of the legislature to confer a power to suspend or remit a 
sentence — Venkatesh Yeshwant v. EtnP; A.IR. 1938 Nag. 513, I.LR 1940 Nag 1, 
1938 N.L.J. 423, 40 Cr.LJ. 397, 180 IC. 594 (F.B.). Though an order passed under 
this sertion is in the name of the Governor because that is the constitutional fomi 
it has to take, it is in reality an order of the Provincial Government — Ibid. It is 
not open to Government after remitting a sentence unconditionally, to restore it 
DilTerent considerations would arise in cases of fraud or mistake — Ibid. It cannot 
be said that an order of remission is never open to recall It may be in certain 
circumstances; fraud and mistake for example might justify such action. But U cannot 
be done arbitrarily. The matter vitally affects the liberty of the subject, and so, if 
such power exists at all, it can only be exercised in circumstances which a Court of 
justice nould uphold on general grounds of Justice, equity and good conscience, and 
of public policy. In ex'cry case Gtminincnt must be prepared to substantiate and 
justify its action and that means that it must give reasons, first to the person concerned, 
and then, if the matter reaches Court, to that tribunal It cannot merely say, “I have 
done it and that is all that need be said. I have the right and I have the power.” 
(Per Bose, 3.) — Itid. The effect of an order of remission is to wipe out the rcmiUcd 
portion of the sentence altogether and not merely to suspend its operation; suspension 
is separately provided for, (Per Bose. ].)—Ibid. 

This section applies only to persons sentenced to imprisonment, and not to persons 
upon whom a conditional pardon has been tendered under sec. 337 — Canzacharan. 11 
All 79. 

In cases of murder, the Judge may report any extenuating circumstances calling for 
a mitigation of the punishment to the (Jovemment, and the Government may thereupon 
take such action under this section as it tWnks proper— Koder Nasya, 23 Cal. 
Lakshman. 10 Bom. 512; ^'aTaymasleami Coundan, 1931 M WA’. 719; Raggo 32 P.L.R. 
331, 1931 Cr C. 532 (534), 32 Cr.LJ. 1230, 134 I.C 773, A.I.R. 1931 La.h. 276, Tnd. Rul 
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1931 Lah. 9315 ChajjuMai.Si P.LR. 1909.11 Cr.LJ. 105 (110), 4 IC. 985i Tola Ram. 
8 Lah. 634. In Uicse cases, the accused coinimttcd murder without any apparent sane 
motive, and was suffenns from mental derangement of some sort; and the High Court 
bolding that the accused was not entitled to be acquitted under see 84, I P C , recom- 
mended the ease to tlie Local Gotemmcnl under this section to be dealt with in such 
manner as it thought fiL The High Court also recommended a case to the Local Govern- 
ment where the accused, a young boy under IG, committed the murder, being provoked by 
the outrageous conduct of the deceased in hating sexual intercourse with a female relative 
of the boy in an open and barc-faced manner — Nawab, 33 P.LR. 279, 33 CrLJ 580, 
133 I.a 410, .LI.R. 1932 Lah. 303. Ind. RuL 1932 Lah 486, 1932 CrC. 422; or where 
the accused, a young boy of 17. participated m the act of murder under the influence of 
his father and elder brother — Kattar Singh, 33 Cr.L J. 484, 137 I C. 293, A.I R 1932 
Lah. 259, Ind. RuL 1932 Lah. 333, 33 P.LR 191. 1932 Cr.C. 324; or where a woman 
aused the death of her child bom as a result of illicit intimacy in order to hide her 
shame-CAufam fannat. 94 I.C. 403. 27 CrLJ. 627. 7 Lah 70. 27 PL.R 534, AIR. 
1926 Lah. 271; Alam Bibi. 33 CrLJ. 448. 137 I.C 259 33 PLR. 223, Ind. Rul. 1932 
Lah. 318 AIR 1932 Lah. 297, 1932 Cr.C. 377; or where a boy of fifteen took part in 
a meraless beating resulting in the death of a man, under the influence of liis matemid 
uncle— C/mfum Mohammad, 35 Cr.LJ. 430. 147 I.C. 578. AI.R 1933 Lah. 1021. 1933 
Cr.C. 1558; or where a woman of weak intellect caused the death of her child by throwing 
her in a pond on account of extreme poterty and the treatment of her relatjons-D/;a«fc«. 
35 Cr.LJ. 652, 148 I C 325. A.I H 1934 Lah 31. 1934 Cr C. 44; or where the accuMd 
cammilUd the murder of a five months' old baby 
was necessary to appease the goodess— 1931 M 

The accused was a girl less than seventeen years of age at the time of the 
Sh, became an approver and made a sutement alter a promise ol pardon had been 
duly made to her: this statement involved hersell as aell os the other three persms 
svho tcere charsed. In her direct statement before the Committing Magiarate Ae 
supported the statement already made by he,, but rn cross-exammatron she su«d 
that she made her statement because the police told It" Ihat if she did not make the 

statement she aould he hanged. She «as “X ‘atuahon 

sec 302. I. P. C.. and sentenced to transportation tor life. Held tliat the 

of a girl ahose mother and husband acre determined «” J"™*' 7 „ her t™r 

one and though she tailed to earn her pardon, it should 

that her statLent as approver led to a successful lavest.gat.on 

ol the pnneipal enmmal. She had already sere^ 1 if 

suffered by reason of the birth of her child m jail. There "“"I" ^ 

tor the eserdse ol the prerogative ol ^ 

689, 39 P.LR, 394, 171 I.C 954, 39 CrLJ. 16. 10 Ki- 

the High Court — Cal G. R & C. 0., p. 40 j ♦ v “nSipction has been 

enm copy 0 / record i-^e ffreuffiaent Tr^uim'^ 

SSe^fiVo— “d t' hf fur^d-iTpon ffre Sc, re, Co,«m,„ee ft™,. 

•■S,.e/, record fliereo, o, .,lsts” :-"U is a-dl Imoim Urat in fte ea^ P^^gs 
in a High Court the Judges obieet to their notes '■""e “ . 

we have, therefore, referred in our proposed fifc/s' We think in • 

copy of the record ol the triaf o, «/ mei record ll.erco/ ^ crisis He thu* m 
where it is necessary, in considenng a petition for merci, 
frequently may be. the nature of the evidence given at a tnd ^ Hieh 
trust to fte eojrtcsy of High Court Judges to lumsh a copy ol the 
the Select Committee (1916). ^ r. 

The better course for the Local GotHument .s to refrun Ir. 
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with the right of His Majesty or of the Central Government 
when such right is delegated to it, to grant pardons, reprieves, 
respites or remissions of punishment. 

{5A) Where a conditional pardon is granted by His Majesty 
or, in virtue of any powers delegated to it, by the Central Govern- 
ment, any condition thereby imposed, of whatever nature, shall 
be deemed to have been imposed by a sentence of a competent 
Court under this Code and shall be enforceable accordingly. 

(6) The ***** Provincial Government may, by 
general rules or special orders, give directions as to the suspen- 
sion of sentences and the conditions on which petitions should be 
presented and dealt with. 

Change: — The italicised words and sub-sections (4A) and (5A) have been added 
by sec. 107 of the Cr. P. C. Amendment Act. XVIII of 1923. 

The following omissions have been made in this section by the Government of 
India (Adaptation of Indian Laws) Order, 1937, vU. 

In sub-sections (1), (2) and (3) the words, "the Governor-General in Council or” 
have been omitted. 

In sub-sections (2) and (3) the words, "as the case may be" Jrave been omitted. 

In sub-section (6) the words, "Governor-General in Council and the” have been 
omitted. 

The words, "Provincial Government” have been substituted for "Local Government" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1085. Scope of section: — Viewing sub-section (1) of this section as a whole 
it is the clear intention of the Legislature to confer a power to suspend or remit a 
sentence — Venkatesh Yeshuant v. EmP. A.I.R. 1938 Nag 513, I.L.R. 1910 Nag 1. 
1938 N.L.J. 423, 40 CrX.J. 397. 180 IC. 594 (F.B.). Though an order passed under 
this section is in the name of the Governor because that is the constitutional form 
it has to take, it is in reality an order of the Provincial Government — Ibid It is 
not open to Government after remitting a sentence unconditionally, to restore it. 
Different considerations would arise in cases of fraud or mistake— It cannot 
be said that an order of remission is never open to recall. It may be in certain 
drcumstances; fraud and mistake for example might justify such action But it cannot 
be done arbitrarily. The matter vitally affects the liberty of the subject, and so. if 
such power exists at alt, it can only be exeiased in circumstances which a Court of 
justice would uphold on general grounds of justice, equity and good conscience, and 
of public policy. In every case Government must be prepared to substantiate and 
justify its action and that means that it must give reasons, first to the person concerned, 
and then, if the matter reaches Court, to that tribunal It cannot merely say. "I have 
done it and that is all that need be said I have the right and I have the power.” 
{Per Bose, J.) — Ibid. The effect of an order of remission is to wipe out the remitted 
portion of the sentence altogether and not merely to suspend its operation; suspension 
is separately provided for. (Per Bose, J.) — Ibid. 

Tlus section applies only to persons sentenced to impiisonment, and not to persons 
upon whom a conditional pardon has been tendered under sec. 337— Ganzackaran, 11 
All. 79. 

In cases of murder, the Judge may report any extenuating circumstances calling for 
a mitigation of the punishment to the Government, and the Government may thereupon 
take such action under this section as it thinks proper — Kader Nasva, 23 Cal. 604; 
LokjJimart, 10 Bom. 512; H arayanastcami Goimdan, 1931 M WN. 719; Bagga. 32 P.LR. 
331, 1931 Cr.C. 532 (534), 32 Cr.LJ. 1230; 134 I.C 773, A.I.R. 1931 Lah. 276, Tnd. RuL 
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1931 Uh 931; Cha'jju Mat. 94 P.L.R. 1909, 11 CrLJ 105 (110), 4 IC 985; Tola Ram. 
8 Lah. 681. In Uicse cases, the accused committed murder without any apparent sane 
motive, and was suffering from menial derangement of some sort; and the High Court 
holding that tlie accused was not entitled to be acquitted under sec 84, I P. C , recom- 
mended the case to the Local Govenunent under this section to be dealt with in such 
manner as it thought fiL The High Court also recommended a case to the Local Govern- 
ment where the accused, a young boy under 16, committed the murder, being provoked by 
the outrageous conduct of tiie deceased m hav-ing sexual intercourse with a female relative 
of the boy in an open and bare-faced manner— Atunuh, 33 P.L.R. 279, 33 Cr.LJ. SSO. 
133 I.C 410. A.I.R. 1932 Lah 308, Ind. Rul 1932 Lah. 486, 1932 Cr.C 422; or where 
the accused, a joung boy of 17. participated in the act of murder under the influence of 
his father and elder brother— A'ar/ar Stngh, 33 Cr L J 484. 137 I C. 293, A LR. 1932 
Lah. 259, Ind. Rul 1932 Lah. 338. 33 P.LR 191. 1932 CrC 324; or where a woman 
caused the death of her child bom as a result of illiat intimacy in order to hide her 
shame— Chu/flw /anuat. 94 I C 403, 27 Cr L.J, 627. 7 Lah 70, 27 P L R. 534, A I R. 
1926 Lah. 271; Alam DM. 33 CrLJ. 448. 137 I C 259 33 P.LR. 223, Ind Rul. 1932 
Lah. 318, iV.1 R. 1932 Lah. 297, 1932 CrC 377; or where a boy of fifteen took part in 
a mcralcss beating resulting in the death of a man, under the influence of his maternal 
uicle— C/iulflw Mohammad. 35 CrLJ 430, 147 IC 578. A.I.R. 1933 Lah. 1021, 1933 
Cr.C 1558; or where a woman of weak intellect caused the death of her child by throwing 
her in a pond on account of extreme poverty and the treatment of her relations— DAotilon, 
35 CrLJ. 652. 148 I C. 326, A I.R. 1934 Lah. 31. 1934 CrC. 44; or where the accused 
comziuilcd the murder of a five months' old baby under the delusion that the sacrifice 
was necessary to appease the goodcss — NoTa}an$tcami. 1931 M.WN. 719. 

The accused was a girl less than seventeen years of age at the time of the murder. 
She became an approver and made a statement after a promise of pardon had been 
duly made to her* this statement involved herself as well as the other three persons 
scho were cliargcd. In her direa statement before the Committing Magistrate she 
supported the statement already made by her. but in cross-e.\amination she stated 
that she made her statement because the police told her that if she did not moke the 
statement she would b« hanged She was subsequently tried and convicted under 
sec. 302, I, P. C, and sentenced to transportation for life. Held that the situation 
of a girl whose mother and husband were determined on murder was not an enviable 
one and though tiie failed to cam her pardon, it should be remembered in her favour 
that her statement as approver led to a successful investigation and to the conviction 
of the principal cnminal. She had already served a considerable sentence and had 
suffered by reason of the birth of her child in jail There could not be stronger case 
for the exercise of the prerogative of mercy — Aziz Beium v. Etnp., A.I R, 1937 Lah, 
689, 39 P.LR. 394, 171 LC. 954, 39 CrL.J. 16. 10 RL. 254. 


Procedure:— All recommendations for remission or suspension of a sentence made 
under sec. 401 by an oflicer of any subordinate Court to the Local Government, m regard 
to a convict whose case has been before the High Court on appeal, shall be made through 
the High Court— Cal. G R. & C 0 . p 40 ^ . 

Certified copy of record .—The onginal record need not be sent. Objection has been 
taken to the inconvenience of this, and we think that it will be suflioenl to require a 
certified copy of the record to be furnished”— Refwrt of the Select Committee (1916). 

-Such record thereof as exists" :-'It is weU known that in the caw of proceedings 
in a High Court the Judges object to their notes being treated as part of the record, wd 
we have, therefore, referred in our proposed amCTdmcnt of sea 401 I-) to a certified 
copy of the record of tlie trial' or of such record thaeof as frirtr. We think m cases 
where it is necessary, m considering a petition for mero*. for Covemnicnl to know, as it 
frequently may be. the nature of the evidence given at a trial safely 
trust to the courtesy of High Court Judges to furnish a copy of ihcir notes —Report of 
the Select Committee il918). , , , 

Tte betur count lor the Ucul Government .s to telnau Item nuun: aettoa uadti 
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this section until the question of sentence is decided judicially by the Court— N^a Ohu 
Skuie, 35 Cr.LJ. 959, 149 l.C. 107, 6 R.Rang. 286, A.I.R. 1934 Rang. 125, 1934 Cr.C. 718, 
12 Rang. 344. 

Sub-sections (4A) and (SA): — ^"The new clause (4A) is intended to raaJce it 
clear that the power to remit sentences conferred by sec. 401 can be exercised in the case 
of orders of a penal nature, e g., orders under sec. 565 of the Code. The object of the 
new clause (5A) is to enable any condition, upon which a pardon has been granted by 
His Majesty or by the Governor-General when such power has been delegated to him, 
to be enforced in the same way as a sentence of a Court" — Statement of Objects and 
Reasons (1921). 

In sub-section (4A), the word 'Jaw* has been used instead ol the more common word 
“Act" to make it clear that this secdon applies to the case of persons sentenced by tribu- 
nals constituted by Regulations and Ordinances — Report of the Joint Committee (1922). 

Sub-section (5): — "Or of the GovernoT-General" : — "We have made a formal 
amendment in this sub-scction in view of the gxxaal delegation to the present Governor- 
General of His Majesty’s prerogative of pardon" — Report of the Select Committee (1916). 

402. (1) The * % * * * Provincial^ 

Power to commute Government may, without the consent of the 
punishment. person sentenced, commute any of the fol- 

lowing sentences for any other mentioned after it: — 

death, transportation, pfenal servitude, rigorous imprisonment 
for a term not exceeding that to which he might have been sen- 
tenced, simple imprisonment for a like term, fine. 

(2) Mothing in this section shall affect the provisions of sec- 
tion 54 or section 55 of the Indian Penal Code, 

Sub-section (2) has been added by sec. 108 of the Cr. P. C. Amendment Act, XVIII 
of 1923. “Doubts have been expressed as to the consistency of sec. 402 with sec. 54 or 
55 of the Indian Penal Code, and these have now been resolved"— Sfatemea/ of Objects 
and Reasons (1914). 

The words “Provincial Goveminent" have been substituted for "Local Govern- 
ment” and the words “Goveronr-General in Council or the” have been omitted by the 
Government of India (Adaptation of Indian I>aws) Order, 1937. 

402A. The pozvers conferred by sections 401 and 402 upon 
the Provincial Government may, in the case 

Sentence of death. sentence of deaths also be exercised by 

the Governor-General in his discretion. 

This section was inserted by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 


CHAPTER XXX. 

OF Previous Acquittals or Convictions. 

403. (1) A person who has once been tried by a Court of 
Person once convicted Competent jurisdiction for an offence and 
or acquitted not to be convicted or acquitted of such offence shall, 
tried for same offence. while such conviction or acquittal remains in 
force, not be liable to be tried again for the same o/Tonce, nor on 



Sec. 403.1 


THE CODE OF CRIMINAL PROCEDURE 


1265 


the same facts for any otlier oflcnce for which a different charge 
from the one made against him might have been made under 
section 236, or for which he might have been convicted under 
section 237. 


(2) A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former trial 
under section 235, sub-section (1). 

(3) A person convicted of any offence constituted by any 
act causing consequences which, together with such act, consti- 
tuted a different .offence from that of which he was convicted, 
may be afterwards tried for such last mentioned offence, if the 
consequences had not happened, or were not known to the Court 
to have happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any offence consti- 
tuted by any acts may, notwithstanding such acquittal or con- 
viction, be suiiscqucntly charged with, and tried for, any other 
offence constituted l)y the same acts which he may have com- 
mitted if the Court by which he was first tried was not competent 
to try the offence with which he is subsequently charged. 

(5) Nothing in this section shall affect the provisions of 

section 26 of the General Clauses Act, 1897, or section 188 of 
this Code. , . , 

Explanation.— 'Tht dismissal of a complaint, the stopping of 
proceedings under section 249, the discharge of the accused or 
any entry made upon a charge under section -.73, is not an 
acquittal for the purposes of this section. 

Illustrations. 


(a) A is tried upon a charge of theft as a se^nt and acquitted. 
He cannot afterwards, while the acquittal remains >" fotec. be cliarBCil 
with theft as a servant, or upon tlic same facts with theft simply, or 

with criminal breach of trust. j .. -.,4 t rr» 

(b) A is tried upon a charge of . There is „„ 

charge of robbery; but it appears from the facts that A committed 
robbery at the time when the murder was rammitted, he may after- 
wards be charged with, and tried for, ro ry. ^ 

(c) A is tried for causing grievous hurt and convicted The person 

injured aftenvards dies. A may ^ .homicide. 

(dl A is charged before the Court of Session and convicted of 11,- 
eulpible homicide ^of B, A may not afterwards be tried on the same 
facts for the murder of B. , 

(c) A to B A m-n 

S:^case comes withi.ipar.grapud^lfli^^’s^ci-^-^ 

be subsequently charged »» » , oq the same fa*^**" 


Cr.“-S0 
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(g) A, B and C are charged by a Magistrate of the first class with, 
and convicted by him of, robbing D. A, B and C may afterwards be 
charged with, and tried for, dacoity on the same facts. 

1086. Principle; — ^This section is an amplication of the well known maxim of 
law ‘nemo debet bis vexari.' This prindple does not rest on any doctrine of estoppel 
but embodies the well established rule of common law that a man may not be put twice 
in peril for the same offence — Chtnna, 29 Mad. 126 (F.B ). UTiere an offence has 
already been the s*jbject of judicial investigation and adjudication, and there has been 
an acquittal, the acquittal is concluave, and it would be a very danserous principle to 
adopt to regard a judgment of not guilty as not fully establish'ng the innocence ol the 
accused— Rex v. Plummer, (19021 2 K.B. 339; Lalil Mohan, 38 CaL 539 (578). 

There is nothing like res judicata in a criminal trial as long as it does not terminate 
in either acquittal or conviction so as to attract the provisions of this section. Apart 
from this there is no law, authority or principle which would estop an accused person 
from showing that the act with which he is charged as penal did not constitute an 
offence and that on a right interpretation of the enactment under which he is sought to 
be penalised, it should be held that the Legislature never intended that any one placed 
in his position should be criminally liable. To debar him from this defence would be 
nothing short of a prohibition from proving h»s Innocence and would amount to a clear 
denial of justice. Such a course is manifestly repugnant to the basic principle of all 
criminal jurisdiction— Deuan Sinih, 37 Cr.L.J. 474 (477), 161 LC. 635, 19 N.LJ. 84, 
8 R.N. 219, A.I R. 1936 Nag. 55. 1936 Cr.C 367. 

The principles undcrljlng the English common law pleas of outre jots eonncl and 
autrefois aetjuU have been embodied so far as this country’ is concerned wnlhln the 
limits, however narrow they nay be or have been stated to be. of the language ol fite 
statute itself. It would be bewildering and. indeed, might result in great injustice to 
the community at large if it is endea\*oured to stretch the language or extend the 
principles in the way so as to give to the accused the benefit of the spirit underl>ing 
the provisions of sec, 403, Cr. P. C. rather than to apply the clear and precise words 
of the section itself— Pumananda Das Gupta v. Bmp., A.I R. 1939 Cal. 65 (71), 68 
CL.J. 206. 179 I.C. 506, I.LR. (1939) 1 Cal. I, 40 Cr.LJ. 199. 

There is no bar to proceedings being taken against a person under the Legal Practi- 
tioners Act (XVIII of 1879) after his comiction of a criminal offence as there is no 
question of any indictment or trial for the same offence under any other law and there 
is no question of puni^ing him over again for the offence — Ram Govind, 32 Cr.L.J. 1256 
(1263). Ind Rul 1931 Pat. 497. 134 LC. 945. 12 P.L.T. 773, 1931 Cr.C. 897, A.I.R. 1931 
Pat. 369 (F.B.). 

Section 403 (1) will operate in cases covered by secs. 236 and 237. Cr. P. C, but 
will not operate in cases cos’cred by sec. 235, sub-sec (1), Cr. P. C. — Oehhavlal, AI.R. 
1933 Bom. 447 (448), 35 Bom.L.n. 985. 1933 Cr.C 1406, 146 I.C. 587, 35 Cr.L.J. 112, 
58 Bom. 23, 

Decision of Civil Court; — ^The Wgher grounds of public policy-, in my 
opinion, undoubtedly necessitate the avoidance of confl ct of decisions between CrimimU 
and Cinl Courts established for beneficent and good government. If I may be permitted 
to say so. with respect, I agree with the remarks of Heaton. J., in In re Markur, 
41 Bom. 1. 33 1C. 633. A.1R. 1916 Bom. 163. 18 Bom.L.R. 185. 17 CrLJ, 153. on 
the subject to the following effert: "If wc are to adm'nister justice as a civilized 
country*, if we are to a\-oid those conflicts between Civil and Criminal Courts which 
ordinarily must be fraught with evil and can produce no good, if, in short, we are to 
make the actual administration of justice in this country* bear a proper relation to that 
which we profess it to be. then wc cannot have Crininal Courts tiying over again 
matters which have been thoroughly dealt with and finally decided by a Ciwl Court 
of competent jurisdiction. It may he that to this prindple there would be rare excep- 
tions founded on possibly, the discoverj' of new, cogent and important e\idcnce. But 
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ordinarily that principle must prc^'ail, and if that principle must prevail, then it is a 
matter of the first importance, of the \cry highest relevancy to show to a Cnminal 
Court that the matter which the Cnminal Court is asked to adjudicate on has already 
been fully dealt with by a Civil Court.” For that purpose it is of great importance to 
the grounds of tlie decision of the Civil Court and consequently, the judgment of 
that Court becomes rc!e\ant and admissible It was obser\’ed in Agni Kumar Das v. 
Mani<Kadd:n. 55 CaL 290. 113 IC 181. AIR. 1928 Cal 610, 30 CrLJ 69, 48 CLJ. 
193. 32 C.W.N. 1173 (FB ). that the ci\il and cnminal law being products of the same 
Legis^ture it would be attnbuting an inconsistency to the Legislature to permit the 
Cnminal Courts in the exercise of ihcir limited junsdiction to override or nullify the 
proceedings of Ci\il Courts. On grounds of public policy, harmony between the decis,ons 
of the two Courts must be secured . . It is also important to bear m mind the 
general prinaple of public polic>' usually in\oked m reference to ratification of illegal 
and criminal acts resulting in the stilling of cnminal prosecutions. Consistently with 
that pnntrplc, if the Civil Court's decree constitutes the composition of non-compound- 
ablc and felonious acts, the objections cannot be permitted to prevail against Crown 
prosecitioa” (Per IVassoodew, J.). ... I think it is essential to remember that 

there can he no estoppel of a criminal prosecution and no ratification of a cnminal 
offence. It also seems to me Uut however necessary and desirable it may be, as a 
matter of public pol.cj*, to prevent conflicts between decisions of Cml and Cnminal 
Courts, it is of far greater moment to the Stale that no non-coropoundable offence • 
should be left unpunished if It is poss.bIe to secure evidence to prove such offence. 
There can be, be^des, no "relating back” in the case of an offence as a result of a civil 
proceeding which treats the act as the foundation of the civil claim, although the 
Criminal Court ought, as a rule, to take into consideration the Cml Court’s judgment 
relating to such claim." (Per Sen, J.)— P«mc/«wdra Kongo Sawker v. Emp., 40 
CrX.J. 579. 181 I C. 870. A I R. 1939 Bom. 129, 41 Bom L R. 98. 

Thajgh the avil suit and the prosecution may be based on exactly the same cause 
of action, the parties are, strictly speaking, not the same. The burden of proof is 
differently placed and different considerations may coroe in. The result may, therefore, 
be a oinffict in decision The nsk of such conflict is one that is inherent in the 
divirion of causes into criminal and civil The judgment of neither Court is binding 
on the other and each must decide the cause on the evidence before it. If they arrive 
at different conclusions, it is regrettable but unavoidable. The fact, therefore, that the 
mater in issue had already been deaded m favour of the accused in a civil litigation 
between the same parties does not debar the Cnminal Court from taking cognizance of 
the case and holding the Wil—Maung Po Ntce v. Ala Ptva Client, 41 Cr.L J. 139 (141), 

184 IC 842, A.I.R. 1939 Rang. 394, following In te N. F. Markur. A.I.R. 1916 Bom. 

163, 33 I.C. 633, 17 CrLJ. 153, 41 Bom 1. 18 BomLR. 185, Ramanamma v. Appala- 
narasayya. 55 Mad. 346, 136 I C. 348. A.I R. 1932 Mad. 254, 1932 Cr.C. 184. 33 Cr.LJ. 

307, 62 MLJ. 230, 35 MLW. 176, Ind. Kul. 1932 Mad 300, 1931 MW.N, 1205 and 
Tralokynail, Das v. Emp.. 33 Cr L.J, 441 (442). 59 Cal. 136, 137 I.C. 163. A.I R. 1932 
Cal. 293, 1932 Cr C 262, Ind. RuL 1932 Cal. 27S. 

10B6A. When -the plea can be raised;— There is no rule of practice 
defining the proper time for raising a pica of cuttt {ois acijuit in this country. The arti- 
ficial English rule against pleading double is ccruunly not to be applied. This section 
simply lays down the rule on which a pica of eutre foh acquit or eoniirt is founded; 
and it would seem that the rule could be imisked by an accused person at any stage of 
the proceedings— /o/in Alaclvcr, 37 CrLJ. 637 (640), 162 IC. 592, 1933 M.W.N. 281, 

43 ML.W. 548, AI-R. 1936 Mad. 353. 70 MLJ. 635. 1936 Cr.C 433 {F.B.). 

Tests of the pleat— The question whether a particular trial is barred by reason 
of previous prosecution ending in comuclion or aciputtal is a question to be determined 
on the facts and circumstances of a particular case: one of the tests is whether the 
facts are same or not; but the true lest is not so much whether the facts arc the same 
in both trials as whether llie acquittal or craivicuca from the first charge nccessanJy 
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involves an acquittal or conviction on the second charge. The provisions contained in 
sec. 403, Cr. P. C., are complete by themselves on the subject of the effect of previous 
acquittal or convictions and no question of inherent jurisdiction or the application of 
the rule of res judicata arises where there are specific provisions in the law — Jitendra 
Nath V. Emp.. A.I.R. 1937 Cal. 99 (113), 169 I.C. 977, 38 CrL.J. 818, 10 RC. 69, 
following Ram Sahay Ram v. Emp., A.I.R. 1921 Cal. 181, 57 I.C. 278, 21 CrL.J. 
614, 48 Cal. 78. 24 CW.N. 763; Pumananda Das Gupta v. Emp, A.I.R. 1939 Cal. 
65 (70), 68 C.LJ. 206. 179 I.C. 506. liR. (1939) I Cal. I, 40 Cr.LJ. 199. 

1087. “A person”: — Person not tried at the first trial *. — ^This section bars a 
subsequent trial of the same person who had once been placed on trial for the same 
offence. But does it bar the trial of persons who had not been placed in the first trial 
but who were implicated in the offence committed by the accused who was placed in the 
first trial ? According to Das, 7 C.W.N. 493, the principle of this section extends 

to such persons, and, therefore, where three out of five persons concerned in the same 
offence were at first placed on trial and acquitted, a subsequent trial of the remaining 
two persons for the abetment of the offence was barred by this section But this ruling 
has been disapproved of in several other cases. Thus, where on a complaint charging 
a number of persons with several offences, only three were sent up for trial, and they 
.were acquitted on the ground that the prosecution case was untrue, and subsequently 
other persons alleged to be implicated in the same offences were sent up, it was held 
(dissenting from Bishun Das. 7 CWN. 493) that the trial of these persons was not 
barred under this section— /Tofeari Sirdar v. Mehr Khan. 37 Cal. 680; Suhal Chandra 
V. AhaduUa. 53 Cal 608, 30 C.W.N. 546, 27 Cr.LJ. 788. So also, where in a previMS 
trial, two persons were acquitted by the jury of the offence of conspiring with a third 
person who was not placed on trial, it was held that the acquittal of those two persons 
did not operate as a bar to the trial of the third person as there were two others named 
and others unknown who were also alleged to have been members of the conspiracy— 
Manindra, 41 Cal 754, 18 C.W.N. 580 Because an accused has been either acquitted 
or convicted there is nothing in law to prevent another accused being subsequently tried 
or acquitted even if the decision in the second trial differs from that of the original trial 
on exactly the same evidence. It is probable that orj exactly the same evidence two 
equally competent Judges will arrive at the same conclusion, but it is the duty of a 
Court to decide a case "on the evidence before it without being influenced by the fact 
that another Court has on the same evidence on a previous occarion come to a certain 
Conclusion — Auial Khan, 37 Cr.LJ. 889 (890), 164 1C. 145, A.I.R. 1936 Pesh. 152. 
See also Hatim Mollah, 10 C.WJ4. 1031. But. in such a case, although the plea of 
autre fois acquit would not bo available to the present accused, and the acquittal of 
another person would not bar the issue of process against the present accused, still the 
fact that another person accused upon the same facts of having been implicated in 
the same offence has been acquitted may properly be taken into consideration by the 
Magistrate in determining whether upon the materials before him there is sufficient 
ground for proceeding to issue process against the present accused— SwbaJ Chandra v. 
Ahadulla. 53 Cal. 606, 30 C.W.N. 546, 27 Cr.LJ. 788 Sec also Seshachalam v. 
BaPannayya. 1933 M.W.N. 246 and Singleton. 29 260, 41 Cr.L.J. 87, where 

it was held that the acquittal of a co-conspirator has no effort so far as the other 
conspirator is concerned, beyond suggesting that some of the evidence upon which 
one was convicted, was, in a different trial of another accused person, found unworthy 
of acceptance. 

Person absent in the first trial : — ^Where a complaint against two accused A and B 
was dismissed, and the accused A who attended Court to answer the charge w’as 
acquitted, the acquittal would operate in fas’our of the other accused (B) also who was 
absent, and would bar fresh proceedings against him on the same facts — Panchu v. Umar, 

4 C.1V.N. 346. In this case the second accused was placed on trial, though he was 
absent on the day of hearing. But where out of three persons concerned in an offence, 
two persons were found and the third absconded and the two were placed on trial and 



Sec. 403.) 


THE CODE OE CRIMINAL PROCEDURE 


1269 


Convicted, the case of tJie Uurd, when found, should be heard and decided irrespective 
of the faa that there had been a previous tnal and conviction of the other accused; 
the second tnal is not barred by this section— C/i«re, 36 All. 168, 12 A L.J 231 15 
CrLJ. 200. 

1088. “Tried”: — There must be a previous trial of the accused to bar a 
sub»e<iuLnt trial under this section. Where a complaint of a non cognizable offence was 
made before the Police, and the Magistrate did not take cognizance of that offence on 
the police report, there could not be said to have been a trial of that offence, and 
consequently a subsequent complaint of that offence is not barred by this section— Govf. 
V. Shidapa, 5 Bom. A(£. So also, where a Magisttate after taking cognizance of an 
offence disimsses the compkunt under sec 203, there cannot be said to have been a trial 
of the accused; and it is open to the Magistrate to rehear the complaint — Chinna, 29 
Mad, 126. So also, where no process had been issued against the accused, and no 
proceedings taken against them, but the Magistrate simply permitted the -withdrawal ^ 
of the charge-sliccts against the accused, it was held that the withdrawal of the charge- 
sheets was no bar to fresh proceedings being taken against tlie accused by drawing 
fresh charge-sheets— 36 Mad. 315, 14 CrLJ. 559, 

It is not necewary that there should be a fbU previous trial and an acquittal or 
comaclion on the merits. Where the accused appears and answers to a charge but he ;3 
acquitted under sec, 247 for non-appearance of the complainant, he is said to be tried 
and acquitted (although there was no tnal on the ments) and he cannot be tned again 
for the same offence — Sureoo v, Venkata, 2 Weir 457; Guggilapu Peddaya, 34 Mad. 253} 
Suku Ram v. Kruhna, 33 C\V.N. 260, 30 Cr.L J. 585. The words "who has once been 
tned‘’ means against whom proceedings have been commenced in Court, t e., against 
whom the Court has taken cognizance of the offence and issued process. Therefore, 
where the Police filed a charge-sheet against a certain person before a Magistrate and 
summons was issued, but before it was served the Public Prosecutor, with the consent 
of the Court, withdrew from the prosecution under sec. 494, and the accused was 
acquitted, it was held that the accused must be said to have been 'tned and acquitted' 
wnthin the meanmg of this section, and the acquittal barred a further tnal for the same 
oHexicc—Dudtkula Lai Sahib, 40 Mad 976. But m another Madras case it is held that 
the non-appearance of a complainant on the first day of hcanng and the consequent 
acquittal of the accused under sec. 247 do not bar a retnal, because the accused cannot 
be Sdid to have been 'tned' on the first complaint; the tnal of an accused in a summons 
case cannot be said to begin until the particulars of the offence are staled to the accused 
under sec, 242, and where there is nothing in the record to show that any tnal -was 
coirinenced on the first complaint, sec. 403 would not bar the Court from taking 
cognizance of the second complaint— Kv/ayja v. Venkayya, 40 Mad. 977 (Note). See 
Note 1089 below. See also Note 798. 

Irregularity in the first trial '—If there is a gross irregulanty or illegality in a trial, 
such tnal will not operate as a bar to retrial of the accused for the same offence— 
Shakabut, 13 W.R, 42. But if the order of acquittal was passed m the first trial under 
a misapprehension of law, it would still operate as a bar to a second trial— Pou'o 
hlaiighmdas, 4 SL.R. 174, 11 CrXJ. 731, 8 IC. 936. The absence of a charge does 
not make the tnal illegal. ^Vhere the trial had otherwise been regularly conducted even 
though no formal charge had been framed, the order of acquittal would bar subsequent 
proceedmgs— Cardu. 3 All 129. 

But where the first tnal was conducted without any complaint at all, the trial was 
void ab initio and therefore a second tnal is not barred — Xanakrayn, 19 Cr.Lj. 79o 
(Oudh). The trial of an accused under sec. 21 of the Bengal Food Adulteration Act 
(VI of 1919) without obtaining the sanction of the Municipality is not a Irial at all 
Consequently, the acquittal of the accused at sudi a tnal does not bar a fresh prosecu- 
tion after having obtained the necessary sanction— P. Banajce v. Bepin Bihary. 30 
C.WN, 382, 27 Cr.LJ. 751, 95 I.C. 79, 43 CXJ. HO. A.I.R. 1926 Cah 691. 



THE CODE OF CRIMINAL PROCEDURE 


(Chap. XXX. 


1^70 


1089. Conviction or Acquittal: — This section bars a second trial nhtn the 
accused is acquitted in the first trial, and not where be is simply discharged— Pamesk- 
wart V. Jagannalk, 17 AL.J. 867. Se also Gaya Dm, 35 Cr.L.J. 570, 147 I.C. 1141, 
n OW.N. 264. A.IR. 1934 Oudh 235, A,IJL 1934 Oudh , 1934 CrC. 765 

What amounts to acquittal : — It is not necessary that there should be an acquittal 
on the merits; therefore, the withdrawal of the rema-ning charges under sec. 240 upon 
conviction on one ol several charges, has the effect of acquittal, and bars a fresh trial 
on the same iactSr—Okhoy v. Modhoo, 19 W.R. 55. The non-appearance of the com- 
plainant in a summons case has the eff^ of acquitting the accused (sec 247) and he 
cannot be tried again for the same offence— Duffa, AIR. 1923 All. 360, 74 I.C. 1054, 
24 Cr.LJ. 862, 45 All. 58; Nityananda v. Rabhahari, 38 CrL.J. 195, 73 I.C. 910, AIR. 
1924 Cal. 96, 24 Cr.Lj. 716; Sufeu Rem v. KtisAhii. 33 CW.N. 260, 30 Cr.LJ. 585; 
Panchu V. Umar, 4 C.\V.N 346; Ram Mahlo. 61 I.C. 59, 22 Cr.Lj. 331, 2 P.L.T. 170; 
Kham Sarkar. 74 IC. 719, 20 P3t.L.R. 10 (Cr.), A.I.R. 1924 Pat. 140, 5 P.L.T. 15, 
24 CrL.J. 815; Cuggilapu Paddaya. 9 I.C 253, 9 M L.T. 93, 12 Cr.L.J. 41, 34 Mad. 253; 
Sinn» Coundon, 38 Mad. 1023, 26 M.LJ. 160; Suiatya v. Venkata, 2 Weir 457. The 
Order of acquittal passed by the Magistrate under sec. 247, Cr. P. C, although the 
accused had not been served with a summons, is a good order and such an acquittal 
operates as a bar to any trial on the same facts— SAanAer Daltatraya Vaze v. Dattatraya 
Sadflriiiv Tendulkar, 31 Cr.Lj. 1000 (1003), 126 l.C. 321. A I.R. 1929 Bom. 408. 53 Bom. 
693, 31 Bom.L.R. 795. Acquittal under sec 247, Cr. P. C., though not an acquittal on 
the merits has the force of a complete acquittal for all purposes. A fresh and a separate 
trial on the same facts would be barred under sec. 403, Cr. P. C. The word "acquttal" 
under sec. 403 does not necessarily mean an acquittal because of the bar of further 
proceedings in the same way as an acquittal after trial on the merits — Laxml Prasad, 
A I R. 1940 Nag. 357 (359), 1910 Ni.J. 399, 190 I C 467, 41 CrL.J. 919. Contra— 
Kotayya v. Venkayya, A.I.R. 1918 Mad. 212, 45 IC. 257, 19 Cr.LJ. 497, 61 IC 59, 
22 Cr.LJ. 331, 40 Mad. 977 (Note) cited in Note 1088. See also Note 798 The 
withdrawal of a summons-case by the complainant operates as an acquittal of the 
accused. A compromise under sec 345 has the effect of acquittal— TMf Asmal, 
Ratanlal 519; Rasta. 1914 P.R. 29. 16 Cr.L.J 81, 26 I C. 993. The withdrawal of the 
Public Prosecutor from the case under sec. 494 (*) has the effect of acquitting the 
accused, and will bar a fresh trial — Sivarama, 12 Mad. 35; Dudikala, 40 Mad 976; 
Mahadeogir, 14 CrLJ, 135. 9 N.LR. 26; Mengkra;, 23 CrL.J. 306. But an order 
made under section 494 (c) is an order of discharge of the accused person and 
section 403 does not bar the entertainment of a fresh complaint — Ramanand v. AH 
Hassan, 26 Cr.L.J. 129, 83 I.C 689. A f R. 1924 Pat. 797; Lari Chand v. Nirode, 31 
Cr.Lj. 1153, 127 I.C 63, 34 C.WJ4. 196. A.IR. 1930 Cal. 369. See also Note 1301. 
This section does not bar a second trial even when, through niista.VB, an order of 
acquittal is passed under sec. 494 (a), Cr. P. C, instead of an order ol discharge which 
can only be made under that section — Tolladagu v. Mateli, 43 CrL.J. 12, 140 I C. 322, 
36 MLW. 641, 1932 M.W.N. 1230, Ind. Rul. 1933 Mad. 850, AI.R. 1933 Mad. 98, 
1933 Cr C. 129. The dismissal of a summons-case amounts to an acquittal— Sa//«ddi«, 
1917 P.W.R. 14, 18 CrLJ. 324. An order of acquittal under sec 258 cannot be treated 
as an order of discharge; it is one of acquittal and bars a second trial of the same 
offence on the same facts — Gandi Appaiaju, 43 Mad. 330, 21 Cr.LJ. 91. - 

^Vhcre a rnan is tried of a mOTe serious offence and is convicted of less serious 
cne he must be held to have been acquitted of the more serious offence and the acquittal 
cannot be set aside except upon an appeal filed by the Local Government— A'w/jjn 
Stngh. 50 All 722, 111 I.C. 332. AIR. 1928 V.C. 251. 29 Cr.L.T. 828. 55 I.A. 390 5 
O.WJ4. 911. 28 ML.W. 395, 1928 M.WN. 749, 29 PLR. 575. 33 CW.N. 1. 48 C.L.J. 
397, 30 BomLR. 1572. 55 ML.J 786, 2S AL.J. 1099 (PC); Moliram. 38 Cr.Lj. 
71 (72). AI.R 1935 All, 758. IK I.C 734, 1936 A L.J. 1083. 1936 Cr.C 999, 1936 
A.LR 944. 9 R A. 301. See also Note 1143 imdcr the heading “Scope of re-trial”. 

An order of the Magistrate dismissing a complaint for non-examination of the 
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conuplainant under see. 200. Cr. P. C, after the framing of the charge, docs not operate as 
an order of acquittal so as to bar a second complaint on the same facts— /Wi Baux 35 
CrLJ. 1177. 150 I.C 1005, 1934 .VLJ. 618, 1934 Cr.C. 1084, A I.R. 1934 All 877 
A.r.R. 1934 .\1L 624, 4 A \Y li. 213. 

An order of discharge has to be taken as on order of acquittal %%hcn, in the ciroini' 
stances, an order of acquittal was the only one that could legally be passed. Conversely 
an order that purports to be one of acquittal has to be regarded as one of discharge when 

under Uic pro\ns.on of law that was applied, only a discharge order could be passed 

Tclladazu v. MaUli, 34 CrLJ 12 (13). 140 IC 322, 36 MLW. 641, 1932 MWN 
1230, Ind. RuL 1932 Mad. S50. A I R 1933 Mad 98. 1933 CrC. 129 

But a wrong order of acquittal will not bar a subsequent trial under this section. 
If a Magistrate incs a warrant ease as a summons-ease and acquits the accused without 
framing a charge, sadi an order of acquittal will be treated as one of discharge only, 
and cannot operate as a bar to a rc-lr al— /cdM. 1886 A.W N 260; Lajja Ram. 1888 
A.W.N. 96. If in a warrant case, before the charge is drawn up and the accused called 
upon to plead to it, tlie Magistrate erroneously acquits tlie accused, the acquittal 
amounts onlj to a discharge and does not bar a rc-trial — Robert SAcnff, 6 W.R 13. 
(But if the trial has been otherwise regularly conducted, the absence of a formal charge 
Will not consert the order of acquittal mio one of discharge, and the order of acquittal 
Will bar a re-lnal— Cunfu, 3 All. 129). Where a preliminary charge-sheet was laid by 
tlie Police before the Magistrate under set 107, against several persons, but the Police 
intending to wilhdarw it in order that they might present a fresh charge-sheet against 
some only of those included in it, the Magistrate permitted the withdrawal and endorsed 
on the charge-sheet Out the accused were acquitted, it was held that such an endorse- 
ment was illegal, because neither an order of discharge nor one of acquittal could be 
pasaed in a case where no process has been issued against the accused; and, therefore, 
the Magistrate's order was no bar to fresh proccedmgs being taken on a second 
charge-shcct--,^fuf/t'a Moopan, 36 Mad. 3lS. 

On the other hand, where a person who ought to have been is erroneously 

ordered to be dtsehotged only, the order of discharge wiU be treated as one of acquittal, 
and tt.U bar a re-inal. Thus, where a Public Prosecutor withdraws from the case under 
494, after the frame of charge, the accused ought to be acquitted and not discharged; 
if. however, he is ordered to be discharged, he will bo deemed to have been acquitted 
and a subsequent trial and conviction on the same facts is illegal and will be set aside— 
SiiorQ/no, 12 Mad. 35. So also, where in a warrant case, the accused has pleaded to a 
charge, the Magistrate can either convict or acquit him; his order dismissing the case 
be one of acquittal, and not one of discharge of the accused— /to/nfrar, 5 CL.R. 
259; Hasta, 1914 P.U, 29, 16 CrLJ. 81, 26 I C. 993. See also Chidambaram v. 
Ramastcamy. 1933 M.WJ^. 1278 dted m Note 798. 

V. : i .■ ;■ .1 : ’ ■ 1^80. The Cri- 

e where all the 
not been heard 

-Nazir Ahmad'. 2G CrXJ. 202, 152 1.C 884, A.I.R. 1934 AU. 944, 1934 CrC 1236. 

An Appellate Court set aude a conviction and sentence on the ground that the 
Court below did not comply with the provision of see. 36a It left the question of 
retr al to the District Magistrate. The Distritt Magistrate held a reiriaL Held that 
the order of the Appellate Court did not amount to an aequiUal. ft was passed on a 
consideration of a point of law only and without recording any finding on the mcnis of 
the case. Such an order did not bar the retrial of the accused by the District Mapslrate 
—Mtajan, 53 Cal. 192, 27 Cr.Lj. 733. 95 I.C 61. A.I.R. 1926 OL 5S3, following 
Madhab 46 Cal. 212. WTierc the S»sIo3S Judge on appeal set aside the convicuoa 
under section 363, Ind an Penal Code, and sent the case back to the U^-ir.g Magis- 
trate witli a direction to commit the accused to the Sessions on a charge under 
section 366. Indian Penal Code, the Sessions Judge’s order did not amount to an 
order of acquittal under section 363. Even, the Judge used the wetd “acquitted’* 
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it must be held to be merely an error, and did not bar a retrial — Baijnalh, 33 Cr.L J. 
669, 138 I.C 609, Ind. Rul 1932 All. 488, AI.R. 1932 All. 409, 54 All. 756, 1932 A.LJ. 
483, 1932 Cr.C. 513 (515). Where the accused were charged under sec. 186, I. P. C., 
on a report which was sent by the Naib Naar to the Munsif, who in his turn sent it to 
the Magistrate, but the Magistrate refused to treat the report as a complaint and 
“released” the accused, but directed the Naib Nazir to make a formal complaint, held 
that there was no trial at ail, and the order of release did not amount to an acquittal, 
so as to bar a proper complaint subsequently filed by the Naib Nazir— Na/cr St^dar, 
34 Cr.L.J. 181, 141 I.C. 636, Ind. Rul. 1933 Cal. 153, 60 Cal. 149, 36 C.W.N. 1038 
(1040), 1932 Cr.C. 893, A.IR. 1932 Cal. 871. Where the Magistrate convicted the 
accused under secs. 20 and 29 (f) of the Arms Act, without passing any sentence under 
the latter section and the Sessions Judge set aride the conviction and sentence under 
sec. 20 on the ground that the Magistrate had no jurisdiction to try the accused under 
that section and set the accused at liberty, observing that if the Magistrate wished to 
proceed further in the matter he might commit the accused to the Court of Session, 
held that his order amounted to an order of discharge under sec. 19 (f) and this section 
could not operate as a bar to the prosecution of the accused under sea 19 (f) — Nagendra, 
33 Cr.L.L 770, 36 QW-N. 926, 1932 Cr.C 636, A.l.R. 1932 Cal. 683. 139 I.C. 470, 
Ind. Rul. 1932 Cal. 628. 

Burden of proofj — ^The burden of proof of previous conviction or acquittal 
is upon the party setting it ug^Sagkunandan, 1889 A.W.N. 8 

1090. Court of competent jurisdiction:— The Council of Elders estab- 
lished under the Punjab Frontier Regulation {IV of 1873) is a Court of competent 
jurisdiction, for the purposes of this section, and a person convicted by such Council 
carmot be retried on the same facts— Serwer, 1884 P.R. 30 Under the Burma Village 
Act, the village headman has the power to try as a Court an ofTence under sec. 294, 
I. P. C, and other offences. Therefore, a person who had once been tried by the 
Village headman for an offence under sec. 294, I P. C., is not liable to be tried again 
for the same offence— Nga E, 1 Rang. 499. A village Munsif in Madras is not a 
recognised tribunal under the Cr. P. Code, and consequently an acquittal by a village 
Munsif does not bar the trial of the accused by a Magistrate— Ramo Naidu v. Veera- 
puram Venkatasami, 53 MiJ. 102. 28 Cr-LJ. 507, 101 IC. 891, 8 A I.Cr.R. 178. A.I.R. 
1927 Mad. 695. 

It is necessary to a plea of autre fois aeguit that the first Court should have had 
competent jurisdiaion to try the offence, and therefore the conviction or acquittal of an 
accused by a Court not having jurisdiction is no bar to the institution of fresh proceed- 
ings against the accused on the same facts — Prolab, 2 W.R. 9; Robert SheriB, 6 W.R. 
13. See also Narayanasioami v. Katumbayitom, AIR, 1934 Mad. 716, 1934 M.WN. 
1022, 1934 Cr.C. 1354, 36 CrL.J. 550, 154 I.C. 602, 58 Mad. 256.i A trial by a Court 
not having jurisdiction is void ab tnilh, and the accused, if acquitted, is liable to be 
retried — Ifusain, 8 Bom. 307. But an illegal conviction is not the same as a conviction 
by a Court incompetent to try the case. So a second prosecution is barred under this 
section even when the prerious conviction was illegal— Ram Piyarl, 32 Cr.L.J. 731, 
131 IC. 373. A.l.R. 1931 Lah. 199, Ind. RuL 1931 Lah. 469. 1931 Cr.C. 319. Where a 
conviction by a Magistrate who had no jurisdiction to try the offence is set aside by 
lhe Appellate Court, and that Court disdiatges the accused without ordering a retrial, 

this section does not bar fresh proceedings being taken in the proper Court Abdul 

Ghani, 29 Cal. 4125 Hussain, 39 All. 293. See also Nagendra, 33 Cr.L J. 770, 36 CWN. 
926. A.l.R. 1932 Cal. 683, 1932 Cr.C. 636, 139 I.C. 470. Ind. Rul. 1932 Cal. 628. But 
where an accused is tried and acquitted a Ctwrt which on the face of it is a Court 
of competent jurisdiction in respect o! the offence charged, his subsequent trial is barred 
by this section; and the second Court in which the accused is tried again is not entitled 
■ to impeach the compctcncj- of the Court which held the first trial on the ground that 
the presiding officer might, perhaps, have laboured under the disqualification prescribed 
by sea 556. Until the order of acquittal passed by the first Court is set aside by some 
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competent Court, the man acquitted is entitled to plead it under sec. 403 in connection 
wUi any oUicr proceeding that may be taken against him—Darbati, 8 A.L.J. 1129 
n Cr.L.J. 575. 

The tnal of the accused by a Court in a Native Stale bars their trial by a Court 
in BnlisJi India on Uic same facts and for the same offence— Zf/a Snigh, 5 Lah LJ 574, 

The word "junsdiclion’* refers not only to the character and status of the tribunal, 
but also includes heal jurisdiction as laid down m sees 177-184 and 188. Therefore, 
previous acquittal of an offence by a Court having no local jurisdiction to try the 
offence is not a bar to the subsequent Inal by a competent Court— S/iff«Acr, 53 Bom. 69, 
30 Cr.LJ. 54 (56). 113 I C. 70. 30 BomLR 1435, AIR. 1928 Bom 530. The Full 
Btndi of the kfadras High Court took a different view in Rathnavclu v Iyer, 34 
Cr.L.J. lOSO, 145 I.C 878, 1933 M\V.N. 713. 38 MLW. 562, AIR 1933 Mad. 765, 
65 MLJ. 529, 1933 CrC. 1372, 56 Mad. 996, following Doratswamy. 30 Mad. 94. 
The Sind Judiaa! Commissioner's Court followed the view of tlie Full Bench of the 
Madras High Court in Dhingatio Khosa \\ CuUbn Kautbit Khan, 38 CrLJ 959 ( 960), 
170 I C 314, A.I R. 1937 Sind 179 where Davis, J. C , observed: ‘'Therefore it appears 
to us, secs. 403 and 531, Cnminal Procedure Code, must be read together and we must 
conclude that a Court is a Court of competent junsdiction within the meaning of 
see 403, Criminal Procedure Code, where ihe finding, sentence or order of the Court 
could have been set aside under Uie provisions of see. 531, Cnminal Procedure Code, 
but has not in fart been so set aside. Section 531, Crinunal Procedure Code, must be 
deemed to give jurisdiction to a Coirt which would otherwise lack it unless it appears 
that swell lack of junsdiction has in fart occasioned a failure of justice. Clearly it 
ii not competent for a Court not acting under the provisions of see. 531, Criminal 
Frocedure Code, to say whether a failure of justice has or has not been occasioned. 
It was clearly not competent for the Resident Magistrate at Larkana to decide that 
the Sessions Court at Sukkur was not a competent Court within the proviMons of sec. 403, 
Criminal Procedure Code merely because ex facie it lacked temtoriaJ jurisdiction.” 

Where the law requires a previous sanction (now complaint) under sec. 195 before 
a charge can be entertained by a Court, that Court is not a Court of competent 
jurisdiction until the sanction has been obuincd or the complaint has been made. 
Therefore, the discharge or acquittal of the accused owing to want of such sanction 
(complaint) does not bar a subsequent trial of the accused for the same offence after 
the requisite complaint has been made or sanction obtained — 52 Bom 257, 109 
I.C. 481. A.IR. 1928 Bom. 143, 30 Bom.LR 380. 10 A.ICrR. 288, 29 Cr.LJ. 545j 
Jiuan, 27 1C. 208, 13 AL.J. 4. AI.R. 1915 AIL 114, 37 All. 107, 16 CrLJ. 144j 
Samruddin, 22 Bom, 711 5 Jniain. 31 I.C. 361, AI.R. 1915 Bom 203, 17 BomL.R. 
£31, 40 Bom. 97, 16 Cr.LJ. 761; Fakir Mahomed. 21 SLR. 1, 27 CrLJ. 1105 (1106), 

97 I.C. 417, A I.R, 1927 Sind 10; Muhammad Yasin. 5 Pat. 452, 95 I C 929, A.I.R. 
1926 Pat 302, 7 P.LT. 383, 27 Cr.LJ. 849 (850); Chuhar v. Emp, 129 IC. 224, 
AIR. 1930 Lah. 1055, 1930 Cr.C. 1231, 32 Cr.L.J. 253, Ind. Rul. 1931 Lah. 160; 
Sanitary Inspector, Howrah Municipality v. Bepm Beliary Chosh, 95 I.C. 79, A.I.R. 
1926 Cal 691, 27 Cr.LJ. 751, 43 CLJ. 110, 30 C.W.N. 382; Ram Rakha, 39 Cr.L.J. 
960, 177 LC. 894, 40 P.LR. 501, AIR. 1938 Lah. 625, 11 RL. 375, ILR. 1939 Lah. 
373, Therefore, where the accused was acquitted in the previous inal for the offence 
of forgery and cheating a Sub-Rc^strar, for which no sanction was obtained under 
sec. 195 before prosecution, the acqmttal did not bar a subsequent trial for aiding 
and abetting cheating held after a formal sanction had been granted by the Sub- 
Registrar. The previous tnal was not a trial by a Court of competent jurisdiction, 
since no sanction under sec. 195 was obtained before tnal — Jitcan, 13 AXJ. 4, 37 
All. 107. Coniia—Canapatki. 36 Mad. 308 (3U). where It was held that the absence 
of a sanction or complaint did not affect the competency of the tribunaL But this 
decision has been disapproved of in almost all the cases ated above and by the Full 
Bcndi of the Madras High Court m Muibu Mooppan, 38 Cr.L.J. 45«, 167 IC. 571, 

9 R.M. 475, 1937 M.\VJ4. 17, 45 bLL.W. 226, I.L.R. 1937 Mad, 664, .A.I.R. 1937 
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^lad. 301, (1937) 1 M.LJ. 334 where Pandrang Row, J., has quoted the rule of English 
Law on the subject laid down in Rex v. Mmsham, (1912) 2 K.B. 362, 81 L.J.K.B. 
957, 107 L.T. 89, 76 J.P. 284, 28 T.L.R. 391, by Avary, J., as follows: “It is clear 
that in order to plead such a plea effectually — dther a plea of autre foU acquit or 
autre foh convict — it must appear tliat the defendant has been legally convicted or 
legally acquitted, and it is laid down in Chitty on Criminal Law, 2nd Edition, Vol. I. 
page 445, that 'the point in discussion always is whether in fact, the defendant could 
have taken a fatal exception to the former indictment: for if he could, no acquittal 
will avail him.” King, J., also observed "The answers to these questions is in my 
opinion clear and is apparent on a perusal of sec. 530 of the Code. According to 
that section if any Magistrate 'not being empowered by law in this behalf' tries an 
offender, his proceedings shall be TOid. 'The Sub-Magistrate of Erode was certainly 
empowered by sec. 28 to try an offence under sec. 186, Indian Penal Code, but was he 
empowered to try these offenders for this particular offence ? Clearly not, for sec. 195 
prevents him from taking any notice whatever of the offence until a proper complaint 
IS filed His trial was, therefore, void. lIis charge was void. His judgment of 
acquittal was void. 'There is nothing which the accused can compel the Court to 
recognise in support of a plea under sec. 403." If the prosecution is defective for 
want of proper consent, the proceedings would be void and the complaint would be 
dismissed. The acquittal of the accused is obviously wrong, as that would prevent 
further proceeding even after the necessary consent is obtained — Dr. Hori Ram Stngh 
v. Emp., 40 Cr.LJ. 468 (475), 43 C.W.N. F.C. 50, AIR. 1939 F.C. 43, 1939 M.W.N. 
497, 181 LC. 317, 1939 OLR 366, 1939 P.W.N. 429. 1939 M.Cr.C. 148, 50 ML.W. 
95. 20 P.L.T. 539. (1939 ) 2 MLJ. Sup. 23, 41 P.LR. 680 

^Vhere a complaint under sec. 182, I. P. C, was made by an officer who did not 
come within the description of sec. 195 (1), Cr. P. C., and the prosecution was 
withdrawn on account of this defect and the accused was acquitted, a second complaint 
by tfie officer described in sec. 193 (1) (a) Is not barred under the provision of this 
section— AfoAendra. 35 Cr.LJ. 686. 148 I.C. 437, A.L.R. 1934 Pat. 302, 15 P.L.T. 554, 
1934 Cr.C. 882, A.I R. 1934 Pat. 411, 6 R.P. 478. 

No sanction is required for a prosecution under sec. 82 of the Registration Act, and, 
therefore, a Court has jurisdiction to try the accused for that offence, without a sanction 
— Maung Satng, 1 Rang 299, 25 CrL.J. 191 (following Copi Noth v. Kuldip, 11 Cal. 
566). But see Hussain Khan. 39 All. 293 and Mohan Lai, 19 ALJ. 813, 22 Cr.L.J. 50. 

While such conviction or acquittal remains in force : — ^This means 'as long as such 
conviction or acquittal is not set aride by a Court of Appeal or Revision.' If the 
conviction or acquittal is set aside by the Appellate Court, the result wiU be that the 
previous trial is annulled and the prisoner may be again put upon his trial — Kali Churn, 

7 W.R. 2. So long as the conviction or acquittal is not set aside it will bar a second 
‘trial, even though the second Court considers that the acquittal in the first tnal is not 
warranted by the evidence produced in the first trial — Dwarkanalk, 7 W.R. 15 (22). 
So also, an acquittal of an offence ansing out of certain facts under a wTong section will 
prevent a further inquiry into any offence ba-cd on the same facts, until that acquittal 
IS set aside — Ram Nath v. Ram Saran, 26 OC. 282. 

IVhere the accused was acquitted of an offence, he cannot, as long as the order of 
acquittal remains in force, be deemed to have committed that offence. So the Sessions 
Judge cannot come to an adverse concluaon against him in respect of the same matter 
when deciding a subsequent appeal— A/ muhoo, A.I.R 1933 Oudh 470, 35 Cr.L.J. 36, 
146 LC. 351. 1933 Cr.C. 1393, 10 O.W.N. 8», following Canesh. 12 Cr.LJ. 94, 9 I.C 
511 (Lah.), Sanaful. 37 Bom. 658, 20 IC 613, 14 CrLJ. 453 and Lalit Mohan 38 
Cal. 559, 10 I C 582, 12 Cr.L.J. 286. 

1091. Retrial: — ^Vhe^c the j’ury is discharged under sec. 305, the accused may 
be retried under ?cc. 308i such a tnal is not barred by this section. In such a case, 
the accused is being tried on the original indirtment, and not 'tried again ’ 'The duty 
of the Ourt is to continue the trial of the accused before another juiy, and this process 
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cay continue, without the accused bane 'tried again’ under sec. 4Q3~-Niimal Kanta, 
41 Cal 1072. (Moreover, in a such a ease, if., wlicrc the jury is discharged under 
see. 305, tlic accused is ncitlicr convicted nor acquitted, and therelore his retrial is not 
barred under this section). But where the Appellate Court reverses the conviction and 
sentence without ordering acquittal or rctnal, lurthcr trial of tlie accused for the same 
offences IS barred under tins section — Stmi/an v Siintlan, 1933 M.WN 224. 

An appeal or a revision is not a rctnal, but a continuation of the same trial— 
Jcbanullab. 23 CaL 975 1977); Daluanl. 9 All. 134; Ball Rcddi, 37 Mad. 119 (122); 
and, thcrc'orc, the Court ol Appeal can convict the accused on a charge on which he 
has bcoi acquitted bj the first Court, or order a rctnal on the same charge— ATris/ma 
Dkaa, 22 Cal 377. 

Bdorc an Appellate Court passes an order for re-tnal or commitment of the accused 
for tnah the conviction and sentence already passed have to be reversed. This revers^ 
of the ccnvici.on and sentence docs not airxiunt to an acquittal sucli as is referred to in 
tbs section Tbs section docs not bar a re-tnal ordered by an Appellate Court under 
cl. (b) of see 423. Cr P. Code— ZJaAniic/.i. 35 Cr.LJ 1333, 158 IC. 200, 1935 ALJ. 


1077, See Note 1143. 

1092. “For tho same oiIencc”:-Thc lomcr movetiDn or aoqmtta! is a 
Mr to a second mal, il the oOcocc « the same. Thus, a person diargcd mlh and 
acquitted ol an oUcnec under the Bombay AbUn Act (V ol 1878) cmnot subsequenUy 
be toed lor the same oncnce-Coirad)i. 10 Bom. 181 (182). An oBence under see 5 
ol Ihe Motor Vehicles Act, 1911 (reckless dnvms) and an ollcnce 
I P C (rash dtnuns on the public road so as to endanger human lile) arc the same, 
etch though punishable under diBcient Acts, and a mfi° im I r M7 

cffcnce cannot be again charged with the laltcr—Cur Aa raiw, -6 J- ' J 

9 ALCr.R 99, A I K. 1928 Ml 191. 29 Cr.L.J. 271. T.he accused \\as tried and convicted 
lo, an oOenee under the Karl.ajs Act. In that tnal. although there was no iarge fo 
assault, the Court look into account the lacl that the “ ^ 

upon the complainant, and m consideration thereof ^ seemd 

accused aa, subsequently charged under sec 323. I. P. C, hM that the second 
trial was Illegal in m much as ,l was a tnal (or praelieally the 
he had been already punished, though f I" 

33 CWuN 948 (949) 31 CrLJ 613. 121 IC. 69. AIR. 1930 CaL 60. 1930 CrC 12. 

accused was at 

lTeqt:;'rord.e^mt.^r.„Tt;ng“^^^^ a, ..e V ^ 

with haung lorged paltah B HeU that as the oBence 0 forging 

same oScnce as forging pattah A, the second trial was not barred, even though evidence 

was at dte 9^. L^l " r: ir Snm ghm i^re 

bclore which the second trial .s held to no^ns 

ormei trial mcept for oBence which forms the subject ol the 

the subjea of the first trial is the same as uie one -mniftai le n har 

second charge II the oBence is the Uie former com.ction or 

to a second trial, whether the second C^c" ^ jj 

acquittal was warraated by the "ij™' i. „o bar 10 the tnal upon the 

IS not the same, the former convi ,,,,,fe„ce rieeji i« the lito cases is Ihe same. 
Kcond charge, mlwMhstaadtni that by reason ol any evidence 

Two distinct oBcnees cannot be “p C.J, m Da asiaaalh. 7 W.R. 15 

adduced upon the tnal for one of them Pff * 

... .u„ reedving or reta'mng of certan stolen 

The tr al of tlie accvised or respect of other stolen art'clcs found in bs 

articles bars a second tr.al ol the ST^vidence 10 show that the d.Bctent 

possession on the same dale, in the absm^ 

rBettirjclsk'sat ™ ^ 591. Bmhaa S.ngk, 3 Pah 5(8 (519), 5 P^T. 
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319, 25 Cr.LJ. 73S; Ishan Afuchi, 15 CaL 511; Afakhan, 15 AIL 317. See also Sfiet. 
Charan, 45 All. 485, 24 Cr.L.J. 432. But the Smd Court dissents from those rulings 
and is of opinion that svhere properties are stolen on different dates, the presumption 
is that the properties passed from the hands of the thief to the receiver at different 
dates, and the burden lies on the accused to prove that they passed to him at one and 
the same time In the absence of sudi proof, a prior acquittal of the receiver rdth 
regard to one item of stolen property does not bar subsequent trial in respect of a 
different item of property stolen on a different date — Dadlomal, 21 S.L.R 154, 27 
Cr.L.j. 1258 (1257), 98 l.C. 104, A.IR. 1927 Smd 53 

IVhere the person has been tried for some offence and acquitted, he cannot be 
subsequently charged with conspiracy, of which that offence is alleged to form a part— 
Laltt Mohan, 38 Cal 559 A different view seems to have been taken by the Allahabad 
High Court in Ram Das, 35 CrLJ. 1349 (1353), 151 I C. 442, 1934 Cr.C. 130, 1934 
A.LJ. 852, A'.I.R. 1934 All. 61, where it has been laid down that there is nothing in 
the Indian Law to prevent an acquitted person, after his acquittal of a particular offence, 
from being charged with an offence of conspiracy. Only the evidence on which he has 
been acquitted cannot be received at a subsequent trial on a charge of conspiracy. 
But the previous conviction for the offence of criminal conspiracy cannot be a bar to a 
subsequent conviction for the offence of cheating merely because this act of cheating 
was considered in the previous case as one of the acts which was evidence of the 
conspiracy— OcAAfli'/af, A I.R. 1933 Bom. 447, 35 Bom.L R. 985. 1933 Cr.C. 1406, 146 
I C. 587, 35 CrLJ. 112, 58 Bom. 23. A person accused of conspiracy under sec. 121A, 
I. P. C, can be convicted of that offence, even if he had been convicted or acquitted 
of an overt act in regard to that conspiracy. The provisions contained in sec S61A, 
Cr. P. C., relating to the sa\nng of the inherent power of the High Court to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice cannot 
be invoked in support of the position that the conviction or acquittal of the accused 
previously tried for commission of offences under the Indian Arms Act or under sec 120B, 
I. P. C., can bar a prosecution under sec. 121A, I, P. Code— /»/e«dra Nath v. Emp., 
A.I.R, 1937 CaL 99 (114), 38 Cf.LJ. 818, 169 l.C. 977, 10 R.a 69. The gist of the 
offence of conspiracy is thf agreement of entering into the conspiracy. \Vhat sec 403, 
Cr. P. C., merely lays down if it is a conspiracy matter to be considered — is that a 
man cannot be tried again for the particular entry into the conspiracy for which he 
has already been tried. Section 403 does not say, and indeed it would be clearly 
disastrous if it did say, that for any fresh entry into the conspiracy he cannot be 
tried. A person can, therefore, be tned again for any fresh entry into the same 
conspiracy — Purnananda Das Cupla, A.IR. 1939 CaL 65 (69), 68 C.LJ. 206, 179 l.C. 
506, IL.R. (1939) 1 Cal. 1, 40 CrU. 199. 

The accused was charged under the provisions of sec. 222 (2) of this Code, for 
criminal breach of trust in respect of a gross sum of Rs. 18,924, alleged to have been 
misappropriated by him between 1st October 1921 and 1st March 1922 The charge 
was withdrawn with the leave of the Court and the accused was acquitted. He was 
subsequently charged with cnroinal breach of trust in respect of a sum of Rs 100 on 
the 30th November 1921, which sum was not included in the previous sum of Rs 18,924 
and the facts relating thereto were not known to the prosecution at the time of the 
previous charge. Held that as the sum of Rs. 100 (the subject of the subsequent 
charge) was not included in the gross sum of Rs. 18,924 (the subject of the previous 
charge) the offence subsequently charged was not Ihe same in respect of which the 
accused was'prcviously acquitted; therefore, the prevuous acquittal did not operate as 
a bar to the subsequent trial of the accused — fi^agendta Sath, 50 Cal. 632, 25 Cr.LJ. 
156. 27 C.W.N. 578 (531). A LR. 1923 Cal. 654. For contra— see Appadurai, 17 
Cr.L.J. 30, 32 l.C. 158. But where the prosecution knew perfectly well what was the 
gross sum in respect of which the accused had committed breach of trust, and they 
could have proceeded against the accused in the first trial in respect of the gross amount 
under sec. 222 ( 2), but instead of dinng so they elected to proceed on three items and 
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got the accuvd con\'ictcd and then they pidicd up three other items and got the accused 

tried a second time, hdd that the second trial was not desirable, though not illegal 

Swift Salh, 33 C.W.N. 451 (457), 1929 CrC. 90 (91). A I.R. 1929 Cal. 457, 57 Cal. 17, 
49 CLJ. 378, 124 IC. 824. 31 Cr.LJ 747, 57 Cal 17, Ind Rul. 1936 Cal. 472 After 
a trial in respect of a gross sum for which a breach of trust was alleged to have been 
committed between two spcaficd dates a scoind trial in respect of an offence alleged 
to have been committed on intermediate days but not included in the gross sum is 
penni^blc. In certain ca^cs the High Court can exercise its powers under sec. 439, 
Cr. P. C, and prevent a second trial for the ends of justice — Bniiuan Das, 32 CrLJ. 
376. 129 I C 558, 53 All. 411. AIR 1931 All 209, 1931 ALJ. 98, 1931 CrC. 924. 
In a, case of defalcation the prosecution should decide whether they are going to 
proceed against tlie accused for conspiracy or not. In the event of the prosecution 
deciding that a charge for conspirac>’ is not appropriate they can pick out three items 
from among the number of defalcations for the purpose of framing charges. In a 
trial upon three such charges it wall undoubtedly be open to the prosecution to lead 
e%adcnce rcbtivc to other items for the purpose of proving system. If, however, the 
prosecution decide that it is necessary to frame a charge of conspiracy they should 
frame one sudi charge covering alt the items of defalcation which had been discovered 
up till then. The policy* of splitting up the charges and the tnals in respect of groups 
of three different items is contrary to good sense and unfair to the accused persons 
— Jagadish Prasad Basu v £wi/» , 40 Cr L J 90, 178 I C 576, AIR 1938 Cal 697, 
43 CWN. 23. See also Note 726. The accused was tned for the offence of cnminal 
breach of trust as a public servant in respect of a sum of money and acquitted He 
xras again tried for the same offence in respect of another sum misappropriated during 
the same period to which the former amount related and was convicted Held that 
the previous acquittal did not opetalc as a bat to the accused’s conviction at the 
second trial— Acsftmcf/i. 12 BomLR 226. 5 IC 970. 11 CrLJ 3375 Seemakurti. 32 
CrLJ 223, 129 IC 73. 32 MLW, 789. 59 MLJ 584, AIR 1930 Mad 978, Ind. 
HuL 1931 Mad 219, 1930 M \VN. 1097, 1930 CrC 1194. For the question of sentence 
in cases hke these see Pa Kywe v The King. 40 CrLJ 621, 182 IC 63, AI.R. 
1939 Rang. 152, 1939 Rang 231 and Jagadtsh Prasad Basu v Emp, 40 CrLJ. 90, 
178 I C. 576, A I R. 1938 Cal. 697, 43 C W-N. 23. 

Continuing offence: A Person who has once been tried for building a house 

without the sanction of the Municipal Committee and acquitted, cannot be retned for 
the same offence simply on the ground that the house continues to stand and thus 
constitutes a continuing offence The previous acquittal will bar a rctnal — Saijuddtn, 
1917 PWR. 17, 18 CrLJ 324 

Second complaint by a different person;— A person once convicted of an 
offence cannot he tried again for the same offence and on the same facts, even though the 
complainant m the second case is not the same person as the complainant m the first 
case Thus, the accused assaulted several persons A. B, etc At first A filed a complaint 
against the accused, and they were convicted under sec. 323, I. P. C. Afterwards B 
filed a similar complaint against the same accused on the same facts. Held that the 
second trial was barred — Ram Chandar, 18 A L,J 83, 54 I C. 772, 21 Cr L.J. 164, A.I.R. 
1919 All 90 

Accused persons along with others presented a petition to the police against the 
complainant, who v^as a young girl aged about 17, and her father, alleging that his 
house was visited by persons of bad repute who draidc liquor and committed debaucheries 
and were thus a nuisance to the people of the mohalla. The father of the complainant 
filed a complaint for defamation against the accused and other signatories of the applica- 
tion under sec. 500, I P. C, whidi was eventually compounded upon the accused 
tendenng an apology withdrawing thdr allegations. The accused were, therefore, 
acquitted. A second complaint was filed under sec. 500, I. P. C, by the girl with 
reference to the same application. Held that the previous complaint did not purport 
to be on her behalf and she bemg a minor, it could not, according to law, have beta 



1276 


THE CODE OP CRIMINAL PROCEDURE 


IChap. XXX. 


319, 25 Cr.L.J. 738; Ishan Mucki, 15 Cal oil? Makhan, 15 All. 317. See also Sheo 
Charan, 45 All. 485, 24 Cr.LJ. 432. But the Sind Court dissents from those rulings 
and is of opinion that where properties are stolen on different dates, the presumption 
is that the properties passed from the hands of the thief to the receiver at different 
dates, and the burden lies on the accused to prove that they passed to him at one and 
(he same time. In the absence of such proof, a prior acquittal of the receiver with 
regard to one item of stolen property does not bar subsequent trial in respect of a 
different item of property stolen on a different date — Dadlomal, 21 S.L.R. 154, 27 
Cr.LJ. 1256 (1257), 98 I.C 104, A.I.R. 1927 Sind 53. 

iVhere the person has been tried for some offence and acquitted, he cannot be 
subsequently charged with conspiracy, of which that offence is alleged to form a part— 
Lalit Mohan, 38 Cai 559. A different view seems to have been taken by the Ail^abad 
High Court in Ram Das. 35 CrL.J. 1349 (1353), 151 I.C. 442, 1934 CrC. 130. 1934 
AL.J. 852, A.I.R. 1934 All. 61, where it has been laid down that there is nothing in 
the Indian Law to prevent an acquitted person, after his acquittal of a particular offence, 
from being charged with an offence of conspiracy'. Only the evidence on which he has 
been acquitted cannot be received at a subsequent trial on a charge of conspiracy. 
But the previous conviction for the offence of criminal conspiracy cannot be a bar to a 
subsequent conviction for the offence of cheating merely because this act of cheating 
was considered in the previous case as one of the acts which was evidence of the 
conspiracy— Oc/jfeav/al, AIR. 1933 Bom. 447, 35 BomL.R. 98S, J933 Cr.C, 1406, 146 
I.C. 587, 35 Cr.L.j. 112, 58 Bom 23. A person accused of conspiracy under sec. 121A. 
I. P. C , can be convicted of that offence, even if he had been convicted or acquitted 
of an overt act in regard to that conspiracy. The provisions contained in sec. 561A, 
Cr. P. C.i relating to the saving of the Inherent power of the High Court to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice cannot 
be invoked in support of the position that the conviction or acquittal of the accused 
previously tried for commission of offences under the Indian Arms Act or under sec. 120B, 
I, P. C., can bar a prosecution under sec 12lA, 1. P. Code — Jitendra Nath v. Emp^ 
A.I.R. 1937 Cal. 99 (114), 3§ Cr.L.J. 818, 169 I.C. 977, 10 R.C. 69. The gist of the 
offence of conspiracy is thf agreement of entering into the conspiracy. What sec 403, 
Cr. P. C., merely lays down if it i$ a conspiracy matter to be considered— is that a 
man cannot be tried again for the particular entry into the conspiracy for which he 
has already been tried Section 4CC does not say, and indeed it would be dearly 
disastrous if it did say, that for any fresh entry into the conspiracy he cannot be 
tried. A person can, therefore, be tried again for any fresh entry' into the same 
conspiracy— Pwrnononda Dos Gupta, A.I R. 1939 Cal. 65 ( 69), 68 C.LJ. Z06, 179 I.C. 
506, I.L.R. (1939) 1 Cal J. 40 Cr.LJ. 199. 

*1116 accused was charged under the provisions of sec. 222 (2) of this Code, for 
criminal breach of trust in respect of a gross sum of Rs. 18,924, alleged to have been 
misappropriated by him between 1st Ckrtober 1921 and Ist March 1922. The charge 
was withdrawn with the leave of the Court and the accused was acquitted. He was 
subsequently charged with criminal breach of trust in respect of a sum of Rs. 100 on 
the 30th November 1921, which sum was not included in the previous sum of Rs. 18,924 
and the facts relating thereto were not known to the prosecution at the time of the 
previous charge Held that as the sum of RS- 100 (the subject of the subsequent 
charge) was not included in the gross sum of Rs. 18,924 (the subject of the previous 
charge) the offence subsequently diarged was not the same in respect of which the 
accused was'prcriously acquitted; therefore, the prerious acquittal did not operate as 
a bar to the subsequent trial of the accused — Nasendra Nath, 50 Cal. 632, 25 Cr.LJ. 
156, 27 C.W.N. 578 (581). A.I.R. 1923 Cal. €54. For contra— see Appadurai, 17 
Cr.L.J. 30, 32 I C. 158. But where the prosecution knew perfectly well what was the 
gross sum in respect of which the aroused had committed breach of trust, and they 
could have proceeded against the accused in the first trial in respect of the gross amount 
under sec. 222 (2), but instead of doing so they elected to proceed on three items and 
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cot the accused con\iclcd and then they picked up three otJicr items and got the accused 

tried a second linjc, heU that tiic second tnol ^as not dcsiiable, though not illegal 

Sidh Sath, 33 C.\V.X. 454 (457). 1529 CrC 90 (91), A.I.R. 1929 Cal. 457. 57 Cal 17 
49 CUJ. 378, 124 IC S24. 31 Cr.LJ- 7-47. 57 Cal 17. Tnd Rul. 1936 Cal. 472 After 
a trial in respect of a grojS sum for nhich a breach of trust was alleged to have been 
committed between ino spcaficd dates a second tnal in respect of an offence alleged 
to have been committed on intermediate da>s but not included m the gross sum is 
pcnniss.ble. In certain eases the High Cburt can exercise its powers under sec. 439, 
Cf. P. C, and present a second trial for the ends of justice — Briinvan Das, 32 CrL.J. 
376, 129 IC S5S. 53 Ail. 411. AIR. 1931 All 209. 1931 ALJ. 98. 1931 Cr.C. 924. 
In a, case of defalcation the prosecution should decide whether they are going to 
proceed against the accused for conspiracy or not In the event of the prosecution 
dfdding that a charge for conspiracj' is not appropriate they can pick out three items 
from among the number of dcfatcalions for the purpose of framing charges. In a 
trial upon three such charges it will undoubtedly be open to the prosecution to lead 
evidence relative to other items for the purpose of proving system If. however, the 
prosecution decide that it is necessary to frame a charge of conspiracy they should 
frame one such diarge cosenng all the items of defalcation which had been discovered 
up till then The pohej* of splitting up the charges and the tnals in respect of groups 
of three different items is contrarj' to good sense and unfair to the accused persons 
— /ogadisfi pTosaJ Basu v Eml> , 40 Cr I- J $0, 178 I C 576. AIR 1938 Cal. 697. 
43 eWA' 23 See also Note 726 The accused was tned for the offence of criminal 
breach of trust as a public servant in respect of a sum of money and acquitted He 
vas again tried for the same offence in respect of another sum misappropriated during 
the same period to which the former amount related and was convicted Held that 
the previous acquittal did not operate as a bar to the accused's conviction at the 
Second tTxal^fCttsfiiiiath, 12 Bom.L R. 226, SIC 970. 11 CrLJ 337j Scemakurii, 32 
Cr.LJ. 223. 129 IC 75. 33 MLW 789. 59 ML.J. 584. AIR. 1930 Mad. 978, Ind. 
RuL 1931 Mad 219. 1930 M W N 1097. 1930 Cr C. 1194 For the question of sentence 
in eases like these see Afg Po Kym v The King. 40 CrLJ. 621, 182 IC. 63. A.I,R. 
1939 Rang. 152. 1939 Rang 231 and Jatadish Prosad Dasu v. Emp, 40 CrLJ. 90, 
178 IC. 576. A I R 1938 Cal. 697, 43 C.WN. 23 

Continuing offence: A person who has once been tried for building a house 

Without the sanction of the Municipal Committee and acquitted, cannot be retried for 
the same offence simply on the ground that the house continues to stand and thus 
constitutes a continuing offence. The previous acquittal will bar a rctnal — Saijuddin, 
1917 P.W.R. 17. 18 CrLJ 324 

Second complaint by a different personi^-A person once convicted of an 
offence cannot be tried again for the same offence and on the same facts, even though the 
complainant in the second case is not the same person as the complainant in the first 
case Thus, the accused assaulted several persons A, B, etc At first A filed a complaint 
against the accused, and they were convicted under see 333, I. P. C7. Aftenvards B 
filed a similar complaint against the same accused on the s^e facts. Held that the 
second tnal was barred — Rant Chandar, 18 A-LJ. K, 54 I.C. <i2, 21 CrLJ. 164, .\.IJL 


1919 Ail 90 , . 

Accused persons along with others presented a petition to the police against Die 
complainant, nho teas a jouns c>ii aEcd about 17. and her falter, allecinE that hia 
house a as vislled by persons of bad repule »ho drank bquor and committed d.bauebene. 
and were Uius a nuisance to the people of the itmtallit fje father of the complainant 
filed a complaint lot defamation against the nccuscd md other signatories of the opplica- 
tion under see. 500, I. P. C.. abich aas cr-oilualty cumpounded upon the accused 
tcudenne an apology a.lhdraa.ng *or ull^t^s. TOe accuad aere. rherefure. 
acquitted. A second complaint 9’ T*'! ’"‘4 

reference to the same applieauon. H.M that the prenons comphunt did not purtort 
to be on her bdialf and she being a minor, it could not, accoidmg la lair, hate tx— , 
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either instituted or compounded without penuisaon of the Court, that the application 
made by the accused to the police contamed matter which defamed both and conse- 
quently the complainant had an independent ri^t to seek redress therefor in Civil 
and Criminal Courts and that sec. 403, I. P. C, was not a bar to the second complaint 
—ML Harbans Kaur v. Lahari Rew, AI.R. 1938 Lah, 739, 178 I.C. 791, 40 CrXJ. 131, 
distinguishing Ram Chandar, supra. 

“Seime facts”: — A Court ought not to decide that a charge pending trial before 
him is barred under this section without an investigation of the facts put forward on 
behalf of the complainant — Radha Kishan v. Fatik Chand, 23 C.W.N. 543, 22 Cr.LJ. 
G7. iVherc the complainant cliarges the accused before the Magistrate with a certain 
offence, and a preliminary objection is put forward on behalf of the accused that he 
had been previously tried on the same facts in another Court and acquitted, it is the 
duty of the Magistrate to hear the evidence and ascertain what arc the facts in the two 
cases, m order to determine whether the facts in the present case are the same as 
those in the previous case — M. N. Mukhefjee v. Matangi Chaian PaUl, 23 C.W N 599, 
20 Cr.L J. 572 Where the accused was charged in the former trial for an offence under 
sec. 401, I. P. C, hut the charge faded because the approver’s statement on which the 
prosecution was based was considered unreliable, a subsequent trial for an offence under 
sec, 413, I P. C., is not barred by the provisions of this section, because the second 
trial is not based on the same fads as those on which the former trial proceeded In 
the first trial the prosecution rested primarily on the approver’s statement, but in the 
second trial the prosecution is based entirely on the evidence as to the discovery of the 
stolen property in the house of an accused— C/i/w/iw, 26 PL.R 470, 26 Cr.L.J. 1097, 
88 I C 185, A.IR. 1925 Lah. 537. Where the prosecution of the accused rests on facts 
wholly and completely dtfJcTCnt from those on whidi he was previously prosecuted, the 
previous acquittal does not bar the subsequent proceedings, even though under the same 
section of the I. P. Code. Thus, the previous acquittal of an accused on a charge under 
sec. 498, 1. P. C., Is not a bar to subsequent proceedings under the same section on a 
charge of subsequent detention of the same woman, upon different facts— IForysw, 
29 P,L.R. 52. 29 CrL.J. 3, 105 IC. 339. 9 A.ICr.R. 315. 

1093. Trial for a different offence upon the same facts:— The pro- 
tection offered by this section extends to different offences only when they are based on 
the same facts and fall within the provisions of sec. 236 or see. 237 — Subedar Krishnappa, 

I BomL.R. 15s Diwan Sahab v. Emp. 1938 M.W.N. 586, 47 ML.W. 145. 'Where a 
person has been tried and convicted or acquitted for an offence arising out of a particular 
set of facts, he cannot, while such conviction or acquittal remains in force, be again 
tried in respect of any offence based on the same facts, unless the case can be brought 
under one or other of the specific exceptions to the rule provided by sub-sections (2) 
to (4) — Mahadeogir, 9 N.L.R 26, 14 Cr.LJ. 135 

Exompfes • — (1) A trial for the offence of theft of an animal bars a subsequent trial 
for the offence of mischief for subsequently killing that animal— A/tfifar. 1 Weir 497. 
Similarly, where a person was tried for the offence of mischief and was acquitted on the 
ground that the tree in respect of which the roisdiief was alleged to have been committed 
was his own property, he cannot afterwards be tried for theft of the same tree on the 
same facts — Erromreddi, 8 Mad 296. 

(2) A\'here the accused with a body of people committed rioting and mischief to 
the trees of the complamant, and was at first tried for the offence of mischief alone and 
acquitted, hetd that he could not be tried again for the offence of rioting which was 
based on the same facts as the offence of mischief— fn re Chlnnappa, 19 L.W. 31, 25 
Ct.UJ. 244. A.l.R. 1924 Mad. 478, 76 1C. 708, 1324 M WJ4. 153, 

(3) llTicre the accused have been tried and acquitted on charges of forgery and 
abetment thereof, they cannot afterwards on the same facts be prosecuted (or offences 
under sec. 82 (c) of the Registration Act, since they could have been charged in the 
prex-ious trial under sec. 82 of the Registration Ad.—Maung Saing, 1 Rang. 299, 25 
CrX.J. 191, A.I.R. 1924 Rang. 213. 
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(4) A person acquitted of using criminal forte cannot be tried for hurt on the same 
facts — Ka[>lin v. Smilh. 16 W.R. 3. 

(5) \\'here a person is convicted on a charge under sec 411, I P. C., of having 
been d-shonestly in posscss.on of property knowing it to be stolen, he cannot be subse- 
quently convicted under sec. 414, I. P. C, of \*oluntanly assisting in concealing other 
property stolen on the same occasion from the same person — Mian Jan, 28 All. 313. 
The accused was charged before the Sesijons Judge with the offence of abetment of 
theft; the Judge acquitted the accused but was satisfied that he had committed the 
offence of receiving stolen property (sec 411. I. P. C). The Judge, however, did not 
charge Itim with that cffcncc, as he could ha\e done under sec. 236 of this Code. Subse- 
quently, the accused was charged \nth an offence under sec. 411, I. P. C., and put on 
his trial li<U that the second trial was barred under the provisons of see. 403 — 
PunJalik, 26 Bom L R. 440. 26 Cr L J 831. 86 I C 479, A.I.R. 1924 Bom. 448. 

(6) UTtere a person has been tried and acquitted on a charge under sec. 211, 
I. P. C, he cannot be tned again on a charge under sec 182, I. P. C—Ganapalhi, 
36 Mad 303 

(7) person acquitted on a charge under sec 324, I P. C, cannot be again tried 
on the same facts for an offence under sec 323, I P. C . — Wah A%mal, Ratanlal 519. 

(8) A conv.ciion under sec 5 of the Motor Vehicles Act (VIII of 1914) for reckless 
driving bars a subsequent prosecution on the same facts under sec. 279, I. P. C., for 
rash dnting on the publ.c road so as to endanger human life — Cur A’orain, 26 AL.J. 
160, 29 CrLJ. 271, 107 IC. 687, 9 AICrR. 99. AIR. 1928 All. 191. So also an 
acquittal for rash and negligent driving of a car precludes trial for driving the cap 
without a license — Maksudan, AIR 1921 Pat. 22, 59 I.C 207, 22 Cr.L.J. 63, 2 PL.T. 31. 


(9) Where the prisoner was at first Ir.ed under sec 498, 1. P. C., for having enticed 

away a marred woman from her husband, and was acquitted on the ground that the 
whole case was fabricated, and the prisoner was next charged and convicted under sec 
363, I P C , of having kidnapped two infants of the woman, who were with her when 
she left the house, it was held that Uie second trial was illegal, because so long as Uie 
acquittal under sec 498. 1. P. C . remained m force, the second Court was bound to take 
it as proved that the accused did not entice away tlic woman; and, therefore, the offence 
under see. 363 alleged to have been commuted while the prisoner cni.ced away the 
woman was disproved by Uie above findmg of facts-^Gonrs/i Da%, 1911 PLR. 56, 
12 Cr.LJ 94, 9 IC. 511. ^ . ..... • , 

(10) A person acquitted of Uic charge of cheating cannot be tried again for the 
offence of falsification of accounts, upon the same facts-AW Knhoje, 20 CrLJ. 667 
(Patna) So also the acquittal of cheating luniishcd a val.d pica of autrejou acquit 
in bar of-the accused being tried for criminal breach of trust on Uic same facts, even 
Sien the a^uUtal was under sec 345. Cr. P. C-John Maciver. 37 CrLJ 637 (644), 
S I.C 59?1936 M'VN. 281. 43 ML.W. 548. A.I.R. 1936 Mad. 353, 70 M.LJ. 635, 

1935 Cr.C.^33^(FB0.^^^ tried under sea 363, 1. P. C. and acquitted. The Sessions 
Judge directed further inquiry to be made to ascertmnwhcAer offices und^ sees. 366 
andNfiS I P C were committed. It was held that the order directing furUicr inquiry 
a. Udn.ppm. (s^ p. I- ^ C.) ,s esPnUd 
oUcnco. under sues 366, 36S, I. P. C, u»d tit uccMsrf b„n ujrrady arqu.tud 

0( th. offence o! k.du=PP.n6. he 1’' 

“jcfi T P C.—Muha}iwiad Saith, -0 trLJ. a-o (rau). 

(“)• in ae,uff.al "I lh= “J f’- 

k • ^ t A of a quantity of jute, bars subsequent proceedings in respect 

being found 54A of the Calcutta Polce Act. because in the previous tnal 

of the same a I. P. C ) aught have been jojicd with a charge under 

the Cnleutto Pohco Aeh Pensions of sec. 235 of this Codo- 

.. . • .tr T 07 97 C.W.N. 193. 4“ t-ro-j. luo. 

(13) tvhSe^c 'accused was acquitted oJ a charge of unlawful assembly with the 
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common object of assaulting a person, the District Magistrate is not justified in ordering 
a further inquiry into the offence of hurt on the same facts, while the order of acquittal 
remains in force — Jaliram v. Roj iCumar, 5 C.'W.N. 72. 

(14) ^Vhere a person was at first charged with kidnapping a minor girl, under 
sec. 363, I. P. C , but the tr^ung Magistrate finding that the girl was not under sixteen, 
acquitted the accused, a second trial on the same facts for the offence of abducting the 
girl in order to confine her secretly (sec. 365, I. P. C ) was barred. The accused in 
the first trial might have been charged in the alternative with the second offence, under 
sec. 237 of this Code— Kala Nath. 24 aW.N. 856, 21 Cr.L.J. 639. 

(15) If a person charged under sec. 338, I. P. C., with having caused grievous hurt 
by rashly driving a motor car, was acquitted on the ground that it was not proved 
that he was driving the car, he cannot be subsequently tried under sec. 16 of the Motor 
Vehicles Act for the offence of driving the car without a license— Maksudan, 2 P.L.T. 31, 
22 Cr.L J. 63, A I.R 1921 PaL 22. 

(16) Where an accused was tried under sec. 408, I. P. C., for criminal breach of 
trust in respect of three sums of money alleged to have been dishonestly misappropriated, 
and it was part of the prosecution case at the trial that he had made three false entries . 
to conceal the misappropriation, and he was acquitted by the jury, but was subsequently 
charged on the same evidence under sec. 477A, I. P. C, (falsification of accounts) in 
respect of the said three entries, it was held that he should not on the same farts be 
tried again for what were virtually the same offences charged in a different form— 
/habbar, 49 Cal. 924, AIR. 1923 Cal. 129. 72 I C. 973, 24 C.L.J. 509. IVhere the 
accused was convicted under sec. 408. or in the alternative, sec, 408(109, I. P. C., but 
the Appellate Court held that the evidence did not establish that the accused had 
committed an offence under sec. 408 or sec. 408|I09, I. P. C , and directed, at the same 
lime, lhal a thaige under sec. 477A, 1. P. C., be iramed against bim and that ha te 
committed to the Sessions, held that in sriew of the provisions of sub-secs. (1) and (4}, 
sec. 403. Cr. p. C, it was not open to the Appellate Court to direct that, upon the 
same facts as the original charge under sec. 4(^ or sec 408(109, I. P. C, had been 
based, the accused should be committed for an offence under sec. 477A, I. P. C, and 
the provisions of sec 403 ( 2), Cr. P. C, did not warrant the committal of the accused 
upon a fresh charge — htahadeo Prasad v. Bmp.. 38 Cr.LJ. 368, 167 I.C. 360, AIR. 
1937 AU. 117, 1937 AL.J. 2, 1937 A.LR. 174. 9 R.A. 522, 1936 A.W.R. (H.C.) 1133. 

(17) Where the accused were at first charged under see. 193, I. P. C., and acquitted 
by the Magistrate, who dealt very eriiaustivcly with the evidence and came to the 
conclusion that the culpability of the accused bad not been established bej’ond reasonable 
doubt, and the accused were subsequently charged with offences under sees. 467 and 471 
read with sec 120B of the I. P. C.. upon facts which were wholly inseparable from the 
facts upon which the prct'ious case was proceeded with, held that the subsequent trial 
was barred by this section— C&eragftoZt v. Sathh, 30 C.W,N. 384, 26 Cr.LJ. 1023, 

87 I.C. 817, A I.R. 1926 Cal. 450. 

(18) The accused went into a Mahomedan grave yard and there cut down a tree. 

They were at first tried under sec 297, I. P. C, for hurting the religious feelings of the 
Muhammadans by cutting down the tree, and were acquitted They were subsequently 
prosecuted for theft of the tree. Held that the trial of the accused for theft, based on 
the same set of facts, was barred under see. 403 — Fatteh Muhammad, 8 Lah. 52, 

27 Cr.LJ. 1019 (1020), 96 IC. 875, AI.R. 1926 Lah 639. 

( 19) The accused who was emplo)'ed on a steamship assaulted the captain of the 

ship and svas convicted of an offence under sec 68, Calcutta Police Act Subsequently 
the captain hied a complaint under see 103 {iv) ol the Merchant Shipping Act against 

the accused on the same facts. Held that the second trial was barred. In fact the 

second complaint was for the same offence under a different enactment — Allred Laird, 

31 CWN. 195, 28 Cr.LJ. 233 ( 231). 99 IC 1033, A.I.R. 1927 Cal. 224. 

(20) An accused person, who was aapthted of an offence under see. 397, I. P. C, 
cannot, on the same farts, be tried again for an offence under sec 307, 1. P. C See, 403, 
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Cr. P. C, ban the trial of the latter ollence — Pemimateka, 35 Cr L J. 783, 148 I C. 844, 
1934 41. 39 ML.W. 433, A.I.R. 1934 Mad. 311, 66 M.L.J. 653, 57 Mad. 554, 

A-UR- 1934 Mad. 1, 1934 Cr.C 604. 

(21) It would not be right or just, when the Court has once deeded that there 
has been no failure to remove an encroachment and acquitted the accused, to make the 
same person liable to be tried again and again for failure to remove the same encroach- 
ment, simply because the same authority hopes to get a different decision by issuing 
one notice after another Othenvise, there mould be no end to such prosecutions — 
Roizachariar v. Voita/osKami, A I R. 1935 Mad. 56, 1934 M.WN. 1088, 40 ML.W. 
834, 67 hiLJ. 873. 36 Cr.LJ 311, 153 I.C. 322. 

(22) The acquittal of the accused on a charge under rule 21 of the Burma Forest 
Rules for ha\-ing extracted teak Umber without a license and under rule 71 for con- 
verting Umber at a samiiit without a sawpit license, is a bar to the subsequent prose- 
cution of the accused on the same facts for offences under secs 379 and 411, I. P. Code 
— Vcot Kuk. 6 Rang 386, 29 CrL.J. 930 ( 931). AIR 1928 Rang. 252, 111 I C. 850. 

(23) The abduction and rape of the same woman are not so distinct that an 

acquittal on the first charge will not bar subsequent proceedings on the second On 
the grounds of public policy too non-success in a prosecuUon for abduction wght not 
to entitle the prosccilrix to bring further evidence to support a rape alleged to have 
been committed during the pendency of the abducUon in quesUon, even when further 
evidence is relied uron Such a proceeding is contrary both to good law and good sense 
-CAif ma-nt ^faun!> 32 CrLJ. 2C6. 128 I C 843, AIR. 1930 Rang. 360, Ind. Rul. 
1931 Rang 59. 1933 CrC. 1238 , ,, 

(24) The acquittal of the accused on a charge under sec. 41 (16) , Rangoon Police 

Act is equivalent to an acquittal on a charge of rioUng— Ngo Myat Thauns. A I.R. 
1933 Rang 436. 1933 CrC 1217. 159 I C 967 t © r' t.. 

(25) IVhere the accused was acquitted of an offence 

creating an obstruction in the bed of a nver by «tendmg a a ® ' 

he cannot be subsequentlv tried under sec 76B of the Beng^ r«L eg? 

n of 1882, B.C) for meddl ng with embankment— Sfei& Chandta. A.I R. 1936 CaL 686, 
38 Cr.L.J. 1, 165 I.C. 847. 1936 CtC 946, 9 RC 461. 

But the pre%-iou8 trial for an offence founded on a particular set of farts does not 

acquittal on a charge of theft does not bar a subs^uem fsrt* avertalned 

stolen propoty, a, Ihe latter office is ^ ^ 

snbMquent to the first tnal-J/oli» fcharEe of robbery, because the 

charEe ol murder does not P"™' ftffita trial for murder the accused could 

two offences are so m^ly different that „f sect 237 of the 

Sd f3re) -Sra^dTalsd^ represented himself to be another 

Code— irolla. 4 Lah. 373 ( 375). -r , nroperty standing in the latter name. 

borrowed monev by the Reg^ration office for getting the 

He subsequently falsely wilh cheating by false personation (sec. 

mortgage registered. He was charged under sec. 82 (c). Regis- 

419. L P. C.) but acquitted. He barred, because the offence committed 

Uation Act. Hfld tlmt the ^ subsequent offence for which he could not 

in the Registration office was a ' ^<,f this Code-A/e Tok. 6 BuriJ. 

have been charred in the 2 OI. A.IR 1927 Rang. 303. 

201. 28 CriJ. 908 ( 910), 10a I-C. 236. 6 Bur.i-J. 

“For which a ^£c4nt^o'r*absence of a complaint under 

different charge could not have bee ^ respect of that charge is not barred 

«c 195. Cr. P. C . in the M 1 C. ST A I.R 1930 Lah. 1930 

under th?s section— CAi/Aar. 32 Cr • protects a person against a trial for 

CrC. 1231. Ind. Rul 1931 the one made arainst him vrkht 

any other offence for whch * ^ j he »s to be tried agi^ is the same 

have been mad^t but where the offenix lor 
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•charge that was made against him in the first trial, the defence must fail. Thus, ^ere 
the accused v.a$ charged in the first trial with the murder of A under sec. 302, I. P. C., 
as TvelJ as mth cuJpaWe homicide of A under see 30J, I. P. C , and iras acquitted by 
the jury of the charge of, murder, but the jury disagreeing as to the culpable homidde, 
the accused was retried for that offence, it was held that the second trial was not illegal, 
for a charge in respect of that offence had already been made in the first trial If the 
acc'ased had been charged with murder alone, no doubt a verdict of not guilty would 
protect him from another trial for culpable homicide} but where a charge of culpable 
homidde was also made, the case falls outride the provisions of the law dealing with 
cases where it 'might have been made’ — Nirmal Kanta Roy, 41 Cal. 1072, 18 C.WN. 
723, 15 Cr.L J. 460, 24 I C. 340. Where the diarge against the accused was only under 
sec 302, I P. C., and no charge under sec 304, I, P. C., was framed against him, the 
second trial under sec. 304, 1. P. C, is barred under this section — Abla fsofe, A.I.R. 1931 
Boro 309, 55 Boro 520, 334 I.C. 3219, 33 CrX-J. 62. 1931 Cr.C. SB5. 33 BoroLR. 349. 

Additional evidence : — If after the trial in which the accused has been acquitted, 
any additional evidence is available, but this evidence is of such a nature that it 
.could not have affected the result of the first trial, it cannot be a ground for trying the 
accjsed again for any cognate offence for which he might have been charged in the first 
.trial Under sec 236 The application of sec. 403 does not depend upon additional 
evidence being available or not The prospect of getting additional evidence is not a 
ground for exceed ng the prinaple of autre foss acquit— Maksudaa, 2 P.L.T. 31, 22 
Cr.LJ. 63. AI.R. 1921 Pat. 22 (23). 

1094. Sub'Section (2): — Sub-section (2) permits a second trial for a dis- 
.tmet* offence for which a charge might have been framed under sec. 235 (1) as having 
been committed m the course of the same transaction. 

* ' The express'on "distinct offence" means an offence entirely unconnected with a 
former 'offence chareed— Keofe Kuk, 6 Rang. 386,' 29 Cr L.J. 930 ( 931), 111 IC 850, 
'AIR. 1928 Rang. 252, 

Examples', — (1) IVhere certain persons, after .beating the Inmates of a. house, 
carried off a woman, and on the first trial they were charged under secs. 325 and 452, 
V C., for house-trespass and grievous hurt, and convicted, it was held that such 
conviction did not bar a subsequent trial for the offence of abduaioh which had been 
committed ro the course of the same transaction. The case fell under sec. 235 (1) and 
therefore under sub-sec. ’(2) of this section — Baldeo, 3 ALJ. 2, 3 Cr.L.J. 93. 

■ (2) A prcv'oas conviction for being in possession of counterfeit coins, under sec. 243, 

I. P. C., does not bar a subsequent trial under sec 240, 1. P. C. for passing other coins, 
knowing them to be counterfeit. They are two different offences— Prasffrma. 31 Cal 
1007. 

(3) The accused was at first tried.on a charge of abetment of forgery of a docu- 
ment. He was again tried by the Sessions Court, in respect of the same document, for 
using as genuine a forged document. It was held that the previous acquittal was no 
bar to the second trial. The case was not governed by sub-sec (1) of this section, in 
as much as the case was not one contemplated by see 236, there being nothing doubtful 
as to what riiould be the true sdew of the offence coromiued, the case fell under sub-sec 
(2) of this sccUon, because the two offences were distinct offences, and committed in the 
course of the same transaction within the meaning of sec. 235 (1) — /iVrarn. 40 Bom. 97, 

31 I.C 361, 16 Cr.L.J. 761, 17 BomLR. 881. ItTiere the accused was originally 
acquitted of cheating by filing a false affidavit he can be subsequently tried on the same 
Tacts for the offence of nerjury or swearing a false affidaWt as swearing a false affidavit 
and using that fal«c affidavit are distinct offences ev’cn though thev are parts of the 
«3"ie tranmetion — Abdul Ifamid, 37 CrLJ. 492, 161 IC. 763, A.I R. 1936 Rang. 174, 
l4 Rang 24. 1936 CrC. 271. ' ' ' 

(41 The acquittal of an accused on a charge under sec.' 400. I.'p. C. does not baf 
the trial of the accused under sec' 355, I. p. C, for committing one of the dacoiliea 
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in rcspert of wliich eudcnce was gi\xn at the previous tnal— Sutedor Krishnappa. 
I Bom.L R. 15. 

• (5) Where si* documents were alleged to be fabricated at one and the same time, 

and at first the accused was tried for fabricating three of the documents and acquitted, 
•a second tnal for fabricating the other three of tfie documents was not barred. But in 
the circumstances of the case it was not desirable that the second trial should take place, 
•as the fabricating of all the documents was treated m the first trial as one ofience — 
InamuHab, 2 AX.J, 672. 2 Cr.LJ. 79a 

(6) A con\"iction for an offence under sec 5 of the Motor Vehicles Act, VIII of 
1914 (reckless dnring) does not bar a subsequent prosecution under sec 325 or 328, 
r P. C (causing gnc\'ous hurt to a person in consequence of rash drivnng) — Gut 
Narain. 25 A.LJ. 160, 29 CrLJ. 271, 107 1C 687. 9 AI.CrR 99, AIR 1928 AU. 191. 

(7) The conviction of the accused for an offence under the Excise Act docs not 
pretent the accused from being subsequently tried for an offence under the Merchandise 
Marks Act, the two offences being distinct and committed in the course of the same 
tiansaction — Croft. 23 Cal 174 

(8) The conviction of the accused for committing affray (sec. 160, I. P. C.) is no 
bar to their trial and contnction for the offence of causing hurt (sec 323, I P. C) 
committed in the course of the aSfray — Itam Stikb, 47 AH 284, 23 ALJ. 8, 26 CrLJ, 
6S8. 86 I C. 64. A 1 R 1925 All 299 See also Dodbee Kalu. 118 I.C. 693, A I R. 1929 
Bom. 451. 1929 CrC 510. 30 CrLJ 963. 31 BomLR 922. Ind Rul 1929 Bom. 469. 
IlTjcre the accused and others were acquitted of the charge of affray, he can be tried for 
an offence of causing hurt in the course of the same affray — Sankoiba Jia!, 37 Cr L J, 785 
(Pat.) l\’hcre the accused was convicted of causing hurt under see. 323, 1. P, C., and in 
respect of the same conduct of being guilty of disorderly behaviour under sec. 3 (12) of 
the Madras Towns Nuisance Act (III of 1889) in two different cases, hetd that there was 
no bar to the tnal of the one offence owing to the conviction in respect of the other— 
Subbiab v Kondasuamt. 33 CrLJ 522. 55 Mad. 788, Ind. Rul. 1932 Wad. 454, 137 
IC 754, AIR. 1932 Mad 362, 62 MLJ 197, 1932 CrC. 293, 1932 M.WJ^. 105, 
35 M L W 265 

(9) A complaint was preferred under secs. 352 and 504, I. P. C., but the Magis- 
trate issued process upon the accused directing him to appear and take trial under sec. 
352 only. The Magistrate acquitted the pnsoncr of the offence under sec 352, but 
bemg of opinion that on the evidence adduced a prima facte case of an offence under 
sec 504 had been made out, ordered process to iss'ie directing the accused to appear 
and stand his trial under sec 504, It was held that sub-sec. (2) of this section applied 
and the retrial was not illegal — Bijay Krishna v. Balas Chand, 20 CrLJ. 43. 

(10) The accused who were Police constables, committed rioting m the course of 
which they took several persons in custody. They were at first tried for wrongful 
confinement under see. 342, 1. P. C . in respect of the arrests made by them, and were 
acquitted! subsequently they were convicted of rioting under sec. 147, I. P. C. Held, 
that the second trial was not barred The two offences fell under set 235 (1) of this 
Code— Ram Sabay, 48 Cal. 78, 24 CWN. 673, 21 Cr.LJ. 614. 

(11) M sent a telegram to Mrs. P. in Amcnca asking her to send a certain sum 
of money wording the tdegram as though it was despatched by P. M was prosecuted 
for an offence under sec. 420, I, P. C, but the case was compromised and M was 
acquitted Subsequently, M was again prosecuted under set 468, I. P. CL, and set 29, 
Telegraph Act. field that M had committed three offences, lir , under set 468, L P. C, 
when he wrote the telegram, under sec. 29, TeJegraph Act, when he sent the false tele- 
gram, and under sec. 420. 1. P. C, when Mrs. P received the telegram and seat the 

, money; and all these offences having been committed in the transaction, the 
.previous acquittal of the offence under set 420, L P. C, did not bar a str ond tnal for 
offences under set 468. I. P. C, and set 29, Telegraph Act— Mahomed Rafiq, 25 SXJL 
■ 9 , 1931 CrC 734 (735), A.IR. 1931 Sind 116, 134 1.C 1004, Ind. RuL 1931 Smd 156. 
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•charge that was made against him in the first trial, the defence must fail. Thus, rvhere 
'the accused was charged in the first trial rrith the murder of A under sea 302, 1. P. C, 
as well as with cufpable homicide of A under sec. 304,’ I. P. C., and was acquitted by 
•the jury of the charge of murder, but the jury disagreeing as to the culpable homidde, 
the accused was reined for that offence, it was held that the second trial was not illegal, 
for a charge in respect of that offence had already been made in the first tnaL If the 
accused had been charged with murder alone, no doubt a verdict of not guilty would 
protect him from an’other trial for culj^ble homicides but where a charge of culpable 
homicide was also made, the case falls outside the provisions of the law dealing with 
cases where it 'might have been made'—Nirmat Kanta Roy, 41 Cal. 1072, 18 CWH. 
723, 15 Cr.L.J. 460, 24 I C. 340 Where the charge against the accused was only under 
’sec 302, I. P. C., and no charge under sec. 304, I. P, C., was framed against Wm. the 
second trial under sea 304, 1. P. C, is barred under this section — Abla Jsak, A.IR 1931 
Bom. 309, 55 Bom 520, 134 I.C. 1219, 33 Cr.L.J, 62, 1931 Cr.C. 565, 33 Bom.L.R. 349. 
, Addtlional evidence ; — If after the trial in .which the accused has been acquitted, 
.any additional evidence is available, but this evidence is of such a nature that it 
.could not have affected the result of the first trial, it cannot be a ground for trying the 
'accjsed again for any cognate offence for whidi he might have been charged in the first 
.trial under sec. 236 The application of sec. 403 does not depend upon additio^ 
.evidence being avadahle or not. The project of getting additional evidence is not a 
ground for exceed ng the principle of autie fots acquit — Maksudan, 2 P.L.T. 31, 22 
CrXJ. 63. A.I.B 1921 Pat, 22 (23). 

' ■■ 1094. Sub'section (2): — Sub-section (2) permits a second trial for a dis- 
.tinct offence for which a charge might have been framed under sec. 235 (1) as having 
been committed in the course of the same transaction. 

" The 'expression "distinrt offence” means an offence entirely unconnected with a 
former 'offence charged— PeaA Kuk. 6 Rang. 386,* 29 Cr.LJ, 930 ( 931), 111 I.C. 850, 
‘A.tR, 1928 Rang. 252. . . • • ■ 

ExamPUs: — (1) 4Vhere certain persons, after .beating the .inmates of a. house, 
carried ^off a woman, and on the first trial they were charged under secs 325 and 452, 
1 . P. C., for' house-trespass and griewus hurt, and convicted, it was held that such 
convict'on did not bar a subsequent trial for the offence of abduction which had been 
committed in the course of the same transaction. The case fell under sec. 235 (1) and 
therefore under sub-sea ’(2) of this section — Baldeo. 3 A.L.J. 2, 3 Cr.LJ. 93. 

(2) A.prev'ous conviction for being in possession of counterfeit coins, under sec. 243, 

I. P.' C . does not bar a subsequent trial under sec 240. I. P. C . for passing other coins, 
knowing them to be counterfeit. They are two different offences — PTosanna, 31 CaL 
1007. ... 

(3) 'The accused was at first tried.on a charge of abetment of forgery of a docu- 
ment He was again tried bv the Sesrions Court, in respect of the same document, for 
using as genuine a forged document It was held that the previous acquittal was no 
bar to the second trial. The case was not governed by sub-sca (1) of this section, in 
as much as the case was not one contemplated by sec. 236, there being nothing doubtful 
as to what should be the true siew of the offence committed, the case fell under gub-sec 
(21 of this section, because the two offences were distinct offences, and comiiutted in the 
course of the same transaction within the meaning of sea 235 (1) — Jivram. 40 Bom. 97, 

31 IC. 361, 16 Cr.L.J. 761, 17 Bora.LR. 881. INTiere the accused was originally 
acquitted of cheating by filing a false alfidasut he can be subsequently tried on the same 
■facts for the offence of oerjury or swearing a false affidavit as swearing a false affidavit 
and using that false pffidavit are distinct offences es'en though thev are parts of the 
ra'ne tran'action — /th'ful Hamid, 37 Cr.LJ. 492, 161 I.C. 7S3, A.IR. 1936 Rang. 174, 
14 Rang 24. 1936 Cr.C. 271. ' 

(41 The acquittal of an accused on a charge under sec.' 400. I.’P. C. does not baf 
the trial of the accu«d under sea’ 395, I. p. C, for committing one of the dacoiUes 
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in respect of which e\-idcDce was gi\tB at the previous triai—Subeilar Kmhnappa, 
I BQai.L.R. 15. 

(5) \\'here sa documents were aHegcd to be fabricated at one and the same lime, 
and at first the accused was tned for fabricating three of the documents and acquitted, 

•a second trial for fabricating the other three of the documents was not barred. But in 
the drcumslances of the case it was not desirable that the second tnal should take place, 
as the fabricating of all the documents was treated in the first tnal as one offence — 
Inamullah, 2 A.LJ. 673, 2 Cr.LJ. 79a 

(6) A conviction for an offence under sec 5 of the Motor Vehicles Act, VIII of 
1914 (reckless dn\ing) does not bar a subsequent prosecution under sec 325 or 328, 
I P. C (causing gnc\’ous hurt to a person in consequence of rash driving) — Cur 
AW/i. 26 A.L J. 160, 29 Cr L J. 271, 107 I.C 687. 9 A I.Cr R 99. A.I R. 1928 All. 191. 

(7) The convection of the accused for an offence under the Excise Act docs not 
prevent the accused from being subsequently tried for an offence under the Merchandise 
Marks Act. the two offences being distinct and committed In the course of the s.ime 
transaction — Cro//. 23 Cal 174. 

(8) The conviction of the accused for committing affray (sec. 160, I. P. C.) is no 
bar to lhar trial and convaction for the offence of causing hurt (sec. 323, I. P. C.) 
committed m the course of the affray — Ram Sukb, 47 All. 284, 23 A.L.J. 8, 26 Cr.L J. 
6S3. 86 I C 64. A I R 1925 All. 299. See also Dadkce Katu. 118 I C. 693, A I R. 1929 
Bom. 451, 1929 CrC 510. 30 CrLJ. 965. 31 BomLR. 922, Ind. Ruk 1929 Bom. 469. 
UTicre the accused and others were acquitted of the charge of affray, he can be tried lor 
an offence of causing hurt in the course of the same affray— SaniofAfl Rai, 37 Cr.LJ. 785 
tPat ) Where the accused was convicted of causing hurt under see. 323, 1. P. C , and in 
respect of the same conduct of being guilty of disorderly behaviour under sec. 3 (12) of 
the Madras Towns Nuisance Art (III of 1889) m two different eases, hetd that there was 
no bar to the tnal of the one offence owing to the conviction in respect of the other— 
Subbiah v Kandasuami. 33 CrL.J. 522. 55 Mad. 788. Ind. Rul. 1932 Mad. 454, 137 
IC 754. AI.R. 1932 Mad. 362. 62 MLJ 197, 1932 Cr.C. 295. 1932 M W.N. 105, 
35MLW. 265. 

(9) A compfa.nt was preferred under secs 3S2 and SW, I. P. C, but the Magis* 
trate issued process upon the accused directing him to appear and take tnal under set 
352 only. The Magistrate acquitted the prisoner of the offence under see. 352, but 
being of opiruon that on the evidence adduced a prime facie case of an offence under 
sec. 504 had been made out, ordered process to issue directing the accused to appear 
and stand Ws tnal under sec 5CM It was held that sub-sec. (2) of this section applied 
and the retnal was not illegal — Bi/ay ICjiihita v. BaJat Chand, 20 Cr.L,J. 43. 

(10) The accused who were Police constables, committed noting in the course of 
which they took several persons in custody. They were at first tned for wrongful 
confinement under see. 342, I P. C., in respect of the arrests made fay them, and were 
acquitted! subsequently they were convucted of rioting under sec. 147, I. P. C. Held, 
that the second trial was not barred. The two offences fell under sec 235 (1) of this 
Code — Ram Sahay, 48 Cal. 78, 24 C,W.N. 673, 21 Cr.L.J. 614. 

(11) hf sent a telegram to hfrs. P. m America asking her to send a certain sum 

of money wording the telegram as though it was despatched by P. M was prosecuted 
for an offence under sec 420, I, P C, but Uic case was compromised and M was 
acquitted Subsequently, M was again prosecuted under sec 463, I. P. C. and sec 29, 
Telegraph Act Held that M had committed three offences, t U.. under sec 463, L P. C. 
when he wrote the telegram, under sec. 29, Telegraph Act, when he sent the faLe tele* 
gram, and under sec 420. I. P. C, when Mrs. P received the telegram a.ud seat the 
money; and all these offences havung beoi committed in the transaction, the 

.previous acquittal of the offence under sec 42a L P. C. did not bar a second trial for 
offences under sec 463. 1. P. C. and see 29. TdegtaNi fiCl—MahomeJ Rafi<i 25 SLJi. 

'9, 1931 Cr.C. 734 ( 735), A.! R. 1931 &nd U6, 134 I.C. 1004, Ini RuL 1931 Smd 156. 
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(12) A person who has been convicted of theft (sec. 379, I. P. C.) in respect of a 
certain quantity of opium can be subsequently tried for illicit possession of the same 
opium under sec. 9 of the Opium Act (I of 1878) — Deoki, 48 All. 496, 24 ALJ. 559, 
27 Cr.LJ. 767. 

(13) A person acquitted of the offence of causing hurt with a dangerous weapon 
(sec. 324, I. P. C.) can be subsequently tried for the offence of going armed with a 
dangerous weapon under sec. 19 (e). Arms Act — Manjubhai, 53 Bom. 604, 1929 Cr.C. 
38, 30 Cr.LJ. 1059 (1061), 119 IC. 641, 31 Bom.L.R. 536, A.I.R. 1929 Bom, 283, 
Ind. Rul. 1929 Bom. 513. 

(14) Where a complaint was lodged under various sections particularly under secs. 
453 and 379, I. P. C., and the Magistrate charged the accused under sec. 453, I. P. C, 
only and acquitted him and a second complaint was preferred, held that it was not barred 
under this section and it was not inappropriate and inexpedient to allow the accused to 
be prosecuted a second time for matters arising out of same set of facts as the com- 
plainant had no opportunity of having the matter investigated of which he complained 
under sec. 379, I P. C.-~A}odhya v. KshUisb. 35 C.W.N. 1182, 

(15) Where a police constable was acquitted of offences under sec. 223, I. P. C., 
and sec 29 of the Police Act (or negligently suffering a prisoner to escape from confine- 
ment and was subsequently prosecuted under Rule 77 (c) of the Police Manual which 
required a sentry on night duty to rouse the night officer for pubbe service, held that 
sec. 403 did not bar the second trial as there were two distinct acts of omission, the 
acquittal for one not involving the acquittal for the other — Balchand, A.I.R. 1933 Pat. 
670, 147 I.C. 773. 1933 Cr.C. 1492. 

(16) The accused was committed to the (^urt of Session on two separate charges 
accusing him of two distinct offences, vie., the offence of theft of a blank second class 
Railway ticket, punishable under sec. 380, 1. P. C., and the offence of torgery in respect 
of certain entries alleged to have been made by him in that ticket with Intent that fraud 
may be committed, punishable under sec. 467, I. P. C. The trial of the accused was 
proceeded with at first only in respect of the first offence and ended in acquittal Held 
that the trial of the accused in respect of the second offence was one to which sec. 235 
(1). Cf. P. C, applied— SnVanfaefeariaT. 35 Cr.L J. 1503. 152 I.C. 154. 40 ML.W. 586, 
67 ML J, 583, A.I.R. 1934 Mad. 673. 1934 M.WJ4. 994, 1934 Cr.C. 1307, 58 Mad. 178. 

(17) Two separate Police ChaUans were sent up to the Magistrate, one for an 
offence under sec. 451, I. P. C., and sec 42 of the Prisons Act and another under secs. 
161I51I, I. P. C., on the allegations that the accused had trespassed into the Presidency 
Jail in order to have communication with a prisoner and that thereafter he had offered 
a bribe to the European Warder of the said JaiL The case started on the former Challan 
was taken up first while the case which was started upon the latter ChaUan was 
adjourned stne die. After acquittal in the first case the second Challan was taken up 
and a charge was framed against the accused under sec 1611116. I. P. C Held that 
this section did not operate as a bar to the second trial as in the words of the sub-sec. 
(1) of ih^s section, it might be said that no charge in respect of the offence under 
secs. 1611116, I P, C, might have been made and the accused could not be convicted 
of the same offence which was expressly reserved for a separate trial and that the 
general principle of auUe foii acquit was also inapplicable, because the fact that the 
accused was acquitted in the previous trial did not necessarily mean that the offence 
under sec. 161|116. I, P, C. was not committed— Wire Lai. 35 Cr.L.J. 1270, 151 I.C 
259, 1931 Cr.C. 352, A.I.R. 1934 Cal 240, A.LR. 1934 Cal. 12. 

(18) The offence of abetment of forgery is plainly quite different from the offence 
of using as genuine a forged document There is nothing either in law or in fact to 
prevent a man being innocent of the first offence and guilty of the second. Even, if 
one offence involve the other an accused cannot claim to be acquitted of both offences 
because the prQ\'irion3 cf sec. Cr. V. C. constitute a bar to his trial and con- 
viction for one of them— A/i Ahmad. 34 CrUJ. 39. 140 IC. 544, AIR. 1932 Cal 545, 
55 CLJ. 336, 1932 Cr.C. 545, Ini RuL 1933 Cal. II, 
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(19) In Ihc course of a not accused persons trespassed upon the lands of several 
tenants and caused damages to ihur crops. The accused were tried for noting by 
damaging the crops of three of tlicse tenants and ncre acquitted. Held that a separate 
oSence of trespass and mischief could be diarged in respect of each separate holding 
which was damaged and that there was no bar to tlic fresh trial of the accused for 
offences touching other holdings than those in respect of which they were definitely 
acquitted— 31 Cr.L.J. 472. 123 I C 78. A I.R. 1929 Pat. 710. 

(20) The fact that the accused was found to be not guilty of the charge under sec. 
376, I. P. C, cannot be said to be tantamount to an acquittal under secs. 3761511, 
1. P. C., as well — Honum<M, A.I.R. 1932 Cal 723 (725), 36 C.WN. 1152, 1932 Cr.C. 
728, 141 I.C 622. 

This clause applies when tlie case falls under sub-sec. (1) of sec. 235. and not to 
a case falling under sub-sec. (2) of sec. 235. Thus, a person who has been tried and 
acquitted of offences under secs. 201 and 202, I. P. C , cannot be tried again for an 
offence under sec. 176, 1. P C , based on tlie same facts Such a case does not come 
under sec 235 (1). but under sec 235 (2), and, therefore, sub-sec (2) of sec. 403 
does not apply. It falls under sub-sec. (1) of sec 403 and the second trial is barred— 
Skatbekhan, 10 C.W.N. 518s see also Ghamandt v. Bobu, 1929 A.LJ. 1056, 1929 Cr.C. 


491 (492). 

(21) n-hcre thE accused might have been lr.ed b>- the Chiel Presidency Magistrate 
at one tnal both under sec. 44 and sec. 45 of the Calcutta Police Act (Act IV of 1866) 
but uas inert only under sec. 45 of the sard A«, his failure to do so does not mAe 
the subsequent mat under sec. 44 of the sard Act bad under the first clause of 403, 
Cr. P. Code. The case is covered by the second clause of sec. 403, Cr. P. Cod^ 

Kalkkaran V. S ff. Brc/nncc/iart, 42 CW.N. 1232. , _ - 

t22) The acquittal of a person on a charge under sections 379 and 411, 1. P. C., 
■a no bar to his being tned tor an offence under the Forest An Sandalwood Transit 
Rules, when the offence under the latter Act is eslabhshed on the tacts, mi wh» 
the only doubt is whether an offence under the Penal Code is eslablished-Cnmimlila 
Coundany Ewp , 1937 M.W.N 1247. 

loq*? Sub.secUoti (3) t—‘Con$tttuted a diSeicnt o^cnec* i-The facts or d^ 
cunrstances’ must be such as to radicate a different Wnd ot offence of which there could 
be no conviction at the first tniO. It is not mough to s^w merely nreumstantes ol 
aggravaUon or senons consequences ol the offence whreh have occurred since Uie first 
trial. Where a person was convicted under sec. 31 of Rangoon Pol.ee An, 1899, 
for being in possession ol an article supposed to be stolen he cannot be tried subse- 
ouenUv lor an offence under sec. 457. I. P. C, merely on the ground that the owner of 
Uie artrele is Uaeed and some further evident is availablc-Wto Stree 8 Bur^T. 129 
16 CrLJ 267, 28 I.C. 155. Tbe new evidence must consUlute a different kind of 
offence, for wtdeh he could have been tned at the first tnaL 

■IFcrc ml kmwn to Ike Couif The new tacts ot consequences must have occurred 
sn.ee the conviction or acquittal at the firrt Ui^ Thuiu where a pe,»n was at first 
tned tor causing gnevous hurt and convicted, and alter the enmrcl.on fte mjured man 
died it was held that the accused could be ogam U.ed lor the offence ol culpable homi- 
nde ITthe eomeqnenee ol hurt (fi.. the death) did not lake place unul after the 
1901 P.R 3. SoJom. 36 Alb 4. The previous trial ot the accused 
Set ^07 I P. C.. was no bar to then ndnequent tnal under SOS. 302[34. I. P. C.. 
when ihe inmred person died attcr the eonnetron ol the accused in the previous Inal- 
AiZ, Kkoo. 36 £rU. 813. 155 It 28h AiR. 1935 Pesh. 18, 1935 Cr.C 191 So 
also where a person was acquitted ot an offence under the Bombay City Mumapal Act, 
for proceeding to erect certain balconies in contravenUon of the Acfi he can be subse- 
quenlly Ined for failure to remos-e these balconies after notice, because the offence of 
non-remov-al of these balconies could not bare been committed unUl the notice to 
remove them was ser\-cd. and the service was made only after the previous acquittal— 
Municipality of Bombay v. Javer. 4 BoiaL -R. 575. 
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But if the new facts or consequences were known to the Court at the time of the 
first trial, a second trial for an offence constituted by these new facts woxUd be barred. 
Thus, where the prisoner was at first tried for causing hurt, and before the trial and 
con\dction for hurt the injured man died, and this fact was known to the Court which 
convicted the prisoner for hurt, he could not again be tried for homicide under this 
sub-section, though he might be tried again if the case fell under sub-section (4)— 
Mahadeoglr, 9 N.L.R. 26, 14 Cr.LJ. 135. 

1096 . Sub-section ( 4 ): — not competent' : — ^The words 'was not com- 
petent to try’ mean 'had no jurndtcUon to try’ — Krishna Aiyar, 24 Mad. 641. Juris- 
diction includes local jurisdiction; so if the previous Court had no local jurisdiction to 
try the subsequent offence, it was a Court “not competent to try” that offence within 
the meaning of this clause — Shanker, 53 Bom. 69, 30 CriJ. 54 (56), 113 IC 70, 
30 Bom.L.R. 1435, A.l R. 1928 Bom. 530, Ind. Rul. 1929 Bom. 78. If a person has 
b^ acquitted or convicted of an offence, but the same facts disclose another offence 
which could not be tried by the same Magistrate who tri^ the first offence, then the 
previous acquittal or conviction is no bar to further proceedings for the latter offence — 
Venktttaranga. 18 Cr.L.J. 643 (Mad); Palani Coundan, 48 MX.J. 490, 26 Cr.L.J. 
’1087, 88 I C. 31, A.I.R. 1925 Mad. 711, 22 M.L.W. 205, 1925 M.WJJ. 553. Thcr^ 
fore, where a Magistrate convicted the accused of rioting, a fresh complaint of 
dacoily based on the same facts was not barred, since the Magistrate who tried the 
offence of noting was not competent to try the offence of dacoity— Fircn Kutti v. 
Ckiyamu, 7 Mad. 557. The prior conviction by a second class Magistrate for an offence 
under see. 182. I. P. C, would be no bar to the subsequent trial by a first class 
Magistrate for an offence under sec 211, 1. P. C, since the latter offence was not'tnable 
by a second class Magistrate but only by a first class Magistrate— 

'Parangodan, 2 Weir 482 (483). A person acquitted by a Second Class Magistrate of 
an offence under sec. 323, I. P. C., cannot subsequently be tried on the same facts 
under sec 324, I. P. C , as that charge could have been framed by the Second Class 
Magistrate. The case is fully covered by Ulus. (2) to sec 403, Cr. P. C., and it 
does not come within paragraph 3 of the section — Bhag Singh v. Emp . 39 Cr.L J. 870, 
177 I.C. 339, I.L.R. 1938 Lah. 127, 11 R.L. 298. 40 P.L.R. 1036. AI.R. 1938 Lah. 614. 
But a previous convirtion for the offence of cauring hurt tried before a Magistrate does 
not bar a subsequent trial by the Sesaons Judge of an offence under sec. 304, upon the 
’same facts — Bahimi, 5 BomL.R. 125; Candi Apparoju, 43 Mad. 330 A conviction 
by a Magistrate for a minor offence docs not bar a subsequent trial for murder because 
‘the Mapstrate was not competent to try the offence of murder — Ladkta, Ratanlal 
337 (338); Wadhaica, 1912 P.R. 7. A person acquitted or convicted by a Magistrate 
under sec 465, I. P. C, may on the same facts be tried by a Court of Session under 
sec. 467, I. P. C., on the allegation that the document said to have been forged 
was a ^•aluable security — Abdul Uakim. 19 CrXJ. 388, 44 I.C. 740 (Cal.). IVTien 
'on a complaint made under secs. 409 and 477A, I. P. C., a second class Magistrate 
proceeded to deal with the case as one under sec 403, I. P. C., and acquitted the 
accused, and the complainant afterwards presented a further complaint to the District 
Magistrate praying for the trial of the accused under secs. 409 and 477A, I P. Cj it 
was held that the District Magistrate was competent to take cogniiance of (he second 
complaint, as the second class Magistrate who dealt with the first complaint was not 
empowered to commit the accused persons for trial to the Court of Sess'on— A’rii/mff- 
dkone V. Mahendia. 23 C.WJJ. 518. The accused was tried and acquitted on a charge 
under sec 493, I, P. C. for basing taken away a girl from the custody of her mother 
with intent to have illicit intercourse with her. He was subsequently charged under 
jccs. 363 and 366. I. P. C, for basing kidnapped the girl from the bnful rjardanship 
of her mother with Intent to hasT intercourse with her. Held, that the plea of autU 
jots eetjuit iwnild prcs’ail nilh respect to the diarge under sec. 363. but not with respect 
to the charge under sec. 366. as it was a Sessions offence which the Magistrate who 
tried the accused under see, 498 was not c omp etent to txy—Chkanu Pitsad, 10 PXT. 
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446. 29 Cr.LJ. 760 ( 761), 110 I.C 792, A.UL 1928 Pat. 577, 11 AJ.Cr.R. 29. A 
person con\-icicd by a \nllagc Headman under the Burma Village Act, lor assault, can 
be tned subsequenUy by a Magistrate for the causing of hurt upon the same facts, the 
tallage Headman not bung competent to try the oOence of causing hurt — Michit v. 
Ml A’yurt. (1919) 3 U.B.R. 135, 20 CrXJ. 533, 51 I.C. 773. 

If, however, the Court (Sessions Judge) which tned the previous offence was also 
competent to try the subacqucnl offence, the tnal of tlie latter offence is barred by this 
section, and the fact that the first offence was tnable with the aid of assessors and the 
Eccond offence was tnable by a jury, is tmmalcnal — Kushna Atyar, 24 hlad. 641. This 
sub'Scction refers to the competency of the inbunal to try the offence, and not to the 
nature of the offence, ic., as to whether it is tnable by jury or with assessors. 


It wTis held m a Madras case that the words "competent to try" m this clause 
referred to the character and status of llie inbunal, and that where the law required a 
sanction or complaint under set 195 before the Court could take cogiuzance of the 
offence, the sanction or complamt was not a condition of the competency of the tribunal 
but was only a condition precedent for the institution of proceedings before that 
tnbunals and that want of sanction or complaint did not make the Court incompetent 
to try the offence within the meaning of this clause if the Court was otherwise competent 
to try the oStmct-Canapalhi. 36 Mad. 308 (314). But this ruling has been dis- 
approved of in 37 All 107. 52 Bom. 257 and several other cases. See these cases cited 
in Note 1090. ante The words "competent to try" are equivalent to "in a legal posi- 
tion to ha\e tned and acquitted or convicted" That is, they refer narrowly to the 
legal pos.tion of the Court at the ume of the former tnal in relation to the particular 
offence committed by the accused, and not broadly to the junsd.ciion of the Court 
with regard to the class of offences in general— Lalv. Ram Saran.ZO Cryj. 
(809), 117 IC 625. Ind. Rul. 1929 Pal. 433, A.I.R 1930 Pal. 26. Thus, the 
absence of a proper complaint by the person specified under section 199 of this 
Code renders the Court "incompetent" to try the offence. Where a Magistrate 
dismissed a complaint of an offence under section 498, I. P. C. on the ground that 
the complaint was not made by the person specified under section 199. and acquitted 
the accused, it was held that the order of acquittal amounted to a fiiiding that the Court 
was -not competent to try the offence' m the abswee of a compla.nt by the proper 
person, and. therefore, a fresh complaint msUUited by the 

of the woman) was not barred under this seamn-Umeiuddm. 31 All. 317, 9 CrL.J. 
526. )Vhcrc the accused was first charged on a polic^report under sees. 368 and 376, 
1 P. C. and acquitted, and subsequently, the husband of the woman preferred a com- 
plaint under see 498. I P. C.. on the same facts, and the accused was tried and con- 
virted; it was held that the second conviction was not illegal. s.nce the previous Court 
was not competent to try the accused under s^ 498 m the absence of a complaint by 
the husband— rifcflrani. 17 Bom-LR. 6<8, 16 CrLJ. 657. 

mere a previous prosecution for an office under set 171F. I. P. C, failed on the 
ground that section under sec 196. Cr P. C. ^bsequent prosecu- 
tion on the same facts and for the after 

obtairung such sanction. In the absence of a sancuon in the first tnal. the first Court 
wli me?the accused was not a Court o competent ‘n «spca of the 

offence, and the second trial is not thaef^ X urosj^l’ r' 

9J I a 897. AI.R- 1926 All 231. 27 CrJ^. '“• f an offence 

specified in section 82 of the gsTf uS Art™"? 

sanction of the officers menuoned m secUon 83 of that Art, and consequently 
“uhtll t a pavioas .nal ^ 

Coda, .hen no such sanoLon = s»beo<loa>t 

peosocuUon nndoo so. ,»■ 


Court in the previous tnal •— • _ ^ p , r .. « oi the 

nepslration Aa-Mch.n Ld. 19 All 293. Bol 
SCO iteas Soint. 1 Eans. 299, 2o Cr.LJ. 191. A-Ul 1921 Raoj. 2u, 
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V Kuldtp, 11 Cal. 566. l\'here an accused charged under sec. 21 of the Bengal Food 
Adulteration Act, 1919 (Act VI of 1919) was acquitted on the ground that the sanction 
of the Municipal Commissioners was not obtained, and subsequently the sanction was 
obtained and another prosecution Vr'as launched, held that the previous acquittal did 
not operate as a bar to the fresh ’prosecution — P. Banejjee v. Bipin, 30 C\V.N. 382, 27 
CijL.J. 751. 

1097. “Explanation”: — ^The Eiplanation to sec. 403, Cr. P. C., states that a 
dismissal of a complaint or discharge of the accused is not an acquittal for the purposes 
of this section If the Legislature had intended to qualify this Explanation so that 
the dismissal ol the complaint or the disdiarge of the accused is to be a bar to fresh 
proceedings on the same facts unless the order of disrmssal or discharge is set aside 
by a higher Court, the Legislature would haire said so either explicitly or by omitting 
the Explanation altogether — Harbai v. Raya Prem}!, 40 Cr.L.J. 745 ( 748), 183 I.C. 
2S3, A.I.R. 1939 Sind 193 (F.B.). 

It should be noted that whereas sub-sec. (1) sajs that a man who has been tried 
for an offence and convicted or acquitted shall not be liable to be tried for the same 
offence while suck conviclion or acquittal remains in force, there is no sudi qualifying 
words in the explanation. In other words, the meaning of the explanation is that the 
dismissal of a complaint or the discharge of the accused shall not amount to an acquittal 
and shall not bar subsequent proceedings, even though the order of dismissal or dis- 
charge remains in force and has not been set aside by a superior authority — Ponmt- 
stcami, 55 Mad. 622 (F.B ), 62 M.L.J. 469, 33 Cr.L.J. 454 (456). See also the cases 
cited in Note 682 under sec. 203, Note 798 under sec. 247, Note 827 under sec. 253 and 
Note 854 under sec. 259. 

What orders do not amount to aequittal (1) The dismissal of a complaint under 
see. 203 is not an order of acquittal within the meaning of this section, and therefore 
upon such dismissal, it is competent for the Magistrate to entertain a fresh complaint 
or to re*hcar the original complalntj see Note 681 under ee& 203. The explanauon 
added to the section makes it dear that the dismissal of the complaint, or discharge 
of the accused is not an acquittal for the purposes of this section. This explanation, 
therefore, dearly implies that the retrial will not be barred if the complaint has been 
summarily dismissed or the accused has been discharged. The mere fact that there 
is a special procedure under which the District Magistrate or the Sessions Judge 
or the High Court can order further enquiry, docs not necessarily mean that a fresh 
complaint is legally barred and cannot be entertained. An enquiry even on a second 
complaint whether after the accused has been discharged or the complaint has been 
summarily dismissed, is not absolutely barred — Laltain, 35 Cr.LJ. 1059, 150 I.C. 376, 
2931 A.LJ. 211, ALR. 1931 AIL 514, 1934 Cr.C. 614, 3 A.W.R. 571. The correct 
course for the complainant to adopt would be to make an application under sec, 436, 
Cr. P. C., wnthout lodging a second complaint when the accused is discharged — Phonsta, 
35 Cr.L J. 128, AIR, 1935 All. 59, 152 I.C. 619. The dismissal of a complaint under 
'sec. 201 (3) for non-pajment of process-fee for summoning the witnesses does not 
amount to an acquittal and docs not bar a fresh complaint — Shcorafsai v. Dam, 32 
Cr.LJ. 603. 130 I.C. 825, A.I.R 1931 Nag. 39, 27 N.LR. 13, 1931 Cr.C, 233, InS. Rul. 
1931 Nag 73. 

(2) An order under stciion 249 stopping the proceedings of a trial has been specially 
excluded by the explanation from being an order of acquittal, and therefore it does not 
bar fresh proceedings — Aehhru, 1913 PJl. 9, 13 Cr.LJ. 860. 

(3) A stay of trial under see. 240 has not the effect of acquittal of the accused. 
^\'hcrc a Magistrate Ir^’ing an accused for offences under secs. and 20’1, I. P. C, 
con\ictcd the accused under the former section, but with regard to the latter the 
Magistrate tliinUng that the facts constituted some other offences, ordered the papers to 
be placed before the District Magistrate, and later on the accused was again put on trial 
under sec 201, 1. P. C., it was held that the first disposal did not amount to an acquittal 
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but only to a stay of trial under sec. 240, and the subsequent trial was not barred by 
this settion — Raghunandan, 1889 A.\VJ4. 8, 

(4) l\'hcre Uie pnsoncr is released by the Appellate Court on the ground of illegal 
or irregular procedure in the Lower Court, the release is no bar to the retnal of the 
accused for the same offence — Shahbut, 13 WR. 42. 

Diichajge of accused : — Section 403 applies only to cases of acquittal or conviction, 
and has no application to a case m whidi the accused person has been discharged — 
Parameshicart v. fagan A’ot/j. 17 A L.J 867, 20 Cr.L J. 403, 51 I.C 163. 

It IS competent for the Magistrate to rehear a complaint after the accused is dis- 
charged under sec 253 or 259 See Notes 827, 852 and 854 under those sections. An 
order of discharge under sec. 333 is no bar to fresh proceedings — Sheikh Idoo, 49 Cal. 
71} but see fiutidra. 52 Cai 590, 26 CrLJ. 1397, 89 I C. 709. A.I.R 1925 Cal 902. 
IVTiere a person is discharged under sec 119, he is merely permitted to depart. Such 
a discharge is not an acquittal, and fresh proceedmgs may be taken against the accused. 
See Vclu Tail Ammal v. Chidambaravclu. 33 Mad 85; Mutha In re Moopan, 36 Mad. 
315. WTiere a conviction by a Magistrate who had no junsdiction to try the case is 
set aside on appeal, and the Appellate Court, without ordering a retrial, merely 
discharged the accused, this sccuon does not bar a fresh trial by a competent Magistrate 
— Abdul Gkani, 29 Cai 412; Ram Rcddt, 3 Mad 48. 

But although there is nothing in law agamst the entertainment of a second com- 
plaint on the facts against a person who has been discharged, yet, unless very 
strong grounds are shown, {te, disco\"cry of new facts, etc.), a person who has bean 
charged once ought not to be harassed on the same charge — Maloyil, 18 CrLJ. 329 
(Mad.). 

^Tiere an order of discharge is passed, no formal order under sec. 436 or 437 is 
necessary for the institution of a fresh inal — Afohesfi Aixstree, I Caf. 282; Donnelly, 

2 CaL 403} Han Dayal, 4 Cal. 16; Nobm v Russik, 10 Cal 268; DoUgobind, 28 Cal. 
211; Mir Ahmad v. Md Askari. 29 Cal. 726; Mehrban. 29 All. 7; Coiodapa, 2 Bom. 
£34} Dorabjf. 10 Bom. 131; Chinnaihambt v. Curusamy. 28 Mad. 310; NoTayttnasuamy. 
32 Mad. 220; Alauddtn, 17 OC 273, 15 CrLJ. 638. 



PART VII. 

OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI. 

Of AppjiAi.s. 

404. No appeal shall lie from any judgment or order of a 
Criminal Court except as provided for by 
‘his Code or by any other law for the time 
being in force. 

1099. No appeal: — Ordmanly no appeal lies, except as otherwise provided by 
this Code or by any other special law. In a case in which no appeal lies from an 
order, the proper course is to make an application lor revi^on— Zoliwr v. Afuftomtned 
Hasan. 1893 A.WJ4. 147. Although the law may not allow appeal in certain cases, the 
High Court in the exercise ol the powers vested in it as a Court of Revision, may, in 
those cases and on very exceptional grounds, act as an Appellate Court-^AeMA 
Badrudin. 8 Bom. 197. If an appeal is presented to the High Court in a case in whidi 
no appeal is allowed to the High Court, the case may be disposed of under its revisional 
powers, if the High Court finds that it Is a proper case m which it may ecercise Us 
revisional jurisdiction See Rangai, 9 Cal. 513. 

Ordinarily no appeal lies, except as otherwise provided by Code ol Criminal Pro- 
cedure which contains no provision for appeal to the Privy Counal. It is only in the 
power of the Judicial Committee of the Privy Council exercising the prerogative right 
on behalf of the Crown to entertan appeals in matters of criminal jurisdiction — 2n re 
Joy Ktssen Mooketite, 1 W.R. 13. (1861.63)-! Moo.P.a (N.S.) 272, 9 M.IA 168, 
1 Suther. 481, 1 Sar. 860, 138 RR 522 (P.C.). 

An appeal to the Pnvy Counal lies only under very special and exceptional cir- 
cumslanccs. It is not in every case in which it could be shown that the Judge had 
rDisdiTCCted the jury, that an appeal will be allowed — MazCita, 15 All. 310. The 
Criminal Procedure Code does not provide lor an application for leave to appeal to the 
Pnvy Counal being entertained by any High Court and such applications can only be 
entertained by Chartered High Courts qndcr cL 41 of the Letters Patent. UTien a 
person wishes to appeal from a decision ol any High Court other than a Chartered 
High Court, the proper procedure is to apply to the Pnv>' Council for spea'al leave to 
appeal— TAffpryo. 34 CrLJ. 931, 145 I.C 246. A.I.R. 1933 Nag. 216, 1933 Cr.C 798, 
29 N.L.R 340. See also Dd Singh. 44 Cal. 876, 15 A.LJ. 475, 19 Bom.L.R 510. 21 
CWJJ. 818, 33 MLJ. 555, 18 CrXJ, 471 (P.C.) and Shankar Canesh. 49 Cat 845, 
C9 I.C 367, A.I.R 1922 P.C 351, 18 N.L.R 176. 27 CWJ>I. 343. 1923 M.WJsi. 528, 
37 CLJ. 136. 49 I.A. 319 (P.C). IMicre an appeal is presented for the exercise of 
the TO^wl prerogative cither leave or a certificate from the tribunal which passed the 
appellate decision is not required as a preluainaiy step. The appellant may proceed 
ihrcct. without an intermedate applitalion to the High Court, to His hfajesiy in 
Council and there obtain leave to present his case. Clause 33, Letters Patent (Patna) 
has no appheation to such a case— RoAmjn. A1.R 1935 Pat. 65. 15 PX.T. 833. 14 Pat. 
318. The Bombay High Court has,, howescr. held that bc'ore granting the «rtificate 
that the case is a fit one for appeal to the Pri%T Council, the High Court oust be 
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satisfied that there is a reasonable ground lor thinking that grave and substantial 
injustice may have been done by reason o{ some departure from the principles of 
natural jusUcc— fiai Ca>iiadhaT Tilak. 33 Bom. 221, 10 Bom L R 973, 9 Cr LJ. 226. 
Leave to appeal is not granted “except where some clear departure from the requirements 
of justice" exists (Red v. The Qucai, 10 A.C 675], nor unless “by a disregard of the 
forms of legal process, or by some violation of the principles of natural justice or 
othcnvisc, substantial and grave injustice has been done" [In re DilUt, 12 AC. 459, 
56 L.T. 615, 35 \V.R. 81, 16 Cox CC 241] It is true that there are eases of applications 
for spcaal leave to appeal, but the Board has repeatedly treated applications for leav'e 
to appeal and the hearing of criminal appeals as being upon the same footing (Red's 
case, supra; Ex parle 1593 AC 422J. Tlie Board cannot gne Jcai’e to appeal 

where the grounds suggested could not sustain the appeal itself; and conversely, it 
cannot allow an appeal on grounds that would not have been sufficient for the grant 
of permission to bring it Misdirection, as such, even irregularity as such, will not 
adficc l£i P07/C MaCTCa, 15 All. 310. 20 I.A. 90. 6 Sar. 344 (PC), 1893 A.C 346); 
C. D. Pluchult. 43 CWd4. 133 (136), I.LR. (1939) I Cal. 187, A.I.R. 1939 Cal 682. 
184 I.C 614, 4l Cr.LJ. 59. There must be something which, in Uie particular case, 
depnves the accused of the substance of fair tnal and die protection of law, or which', 
In general, tends to divert the due and orderly administration of the law mto a new 
course, which may be drawn into an evil precedent ;n future (R. v. BerCrand, 16 
LT. 752, 10 Cox. CC. 618 (1867)1— 7bro/«»n. 18 CWN. 703 (716), (1914] A.C. 599 
(614); Stephen Siniviralue, 41 CW.N. 65 (68). 

It ought to be understood very clearly m India that there is not a, chance of the 
JudiaaJ Comanltee turning itself into a mere Court of Cnminai Appeal— Taba Smih 
V. Emp., A.I.R. 1923 P.C 59. 84 I C. 935, 26 Cf.UJ. 391, 48 Bom. 515 (P.C.) 5 C. B, 
Plueknctl, supra. The Judiaal Committee will not interfere with the course of cnminal 
law unless there has been such an mtcriercnce with the elementary right of an accused 
as has placed hun outside the pale of the regular law or unless within that pale there 
has been so maiufest a violation of the ptinoplcs of natural jusuce that their Lordships 
are satisfied first, that the result amved at was opposite to the result they themselves 
vvould have reaped and. secondly, that the same opposite result would have 'been 
reached by the local tribunal even in the absence of an irrcgulaniy. The Judiaal 
Committee will not mtervxne in the cnrmnal admimstrauon of this country unless it 
can be shown that there is some violaUon of the principles of justice or some dis* 
regard of legal pnnoples— C B. Ptucknett, supra. Allhougli in very sjieciaJ and 
exceptional arcumstanccs leave to appeal in cnrainal cases may be granted, misdirection 
by a Judge, either in leaving a case to the jury where there has been no evidence, or 
founded on an incorrect construction of the Penal Code, even if established, is insuffiaent 
for that purpose espcaally where no imscaniagc of justice has resulted— £* paite 
Maetea, supra; C. B. Ptucknett, supra. 

- The pow’er of the Judicial Committee to review proceedings of a criminal nature is 
undoubted. But there are reasons both constitutional and administrative which make 
it manifest that this power should not be lightly cxcrased The ovcrrul.ng consideration 
on the topic has reference to justice ittoll—Ckaamng Arnold, 4i Cal.' 1023, A-LR, 
1914 P.C. 116, 23 IC. 651, 41 LA. 149, 15 CrX.J. 309, 8 LBR. 16, 18 C.\V.N. 785 
(800) (PC.). The Judicial Committee of the Privy Counol does not Jjghily injerfere 
in cnm.nal cases; but where justice had been gravely and injunousJy miscamed, and 
the sentence pronounced against the ajipcal (onacd an invasion of his liberty and 
denial of lus just rights as a cUzen, their Lordships fell called upon to interfere, 
although the proceedings taken were unobjectionable in form — Louis Eduard Lamer, 

18 CW.N 98 (103), 15 Cr.LJ. 305. ZS AILJ. 1 (P.C). IVhere the High Cknijt 
adopted the special procedure of an ex officio information (sec 194) instead of the 
ordinary procedure oj preliminary inquiry before a Magistrate and ccm.’n.rmcot. where 
Jhc « officio information did not contain a detailed sulemcnt of the charge, where 
the accused had not ample time and twtice to prepare for his where sritnessa 
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who were available were not called, where copies of statements of prosecution witnesses 
were handed to the defence very late, and there were other irregularities, their Lordships 
interfered and set aside the conviction — Daaikanath Varma, 14 P.L.T. 305, 37 C.wif. 
514 (531), 1933 Cr.C. 442, 34 Cr.L.J. 322 (P.C). 

The rule has been repeatedly laid down and invariably followed that His Majesty 
not review or interfere wth the course of criminal proceedings, unless it is ^own 
that by a disregard of the forms of legal process or by some violation of the principles 
of natural justice or otherwise, substantial and grave injustice has been done — In it 
Diliet. (1887) 12 A.C 459 Abdul Rahman. 5 Rang. 53. A.I.R. 1927 P.C. 44, 100 

I.C. 227, 54 LA. 96, 6 BurLJ. 65, 29 Bom.L.R, 813, 31 C.WJ^, 271. 52 ML.J. 585, 
25 AiJ. 117, 28 Cr.LJ. 259 (P.Oj CbSord, 40 Cal. 568, 18 C.W.N. 374 (378) 
(P.C.); Dal Sinih, 44 Cal. 876 (881) (P.C.)j Babulal Chokliani v. King-Emp., A.I.R. 
1938 P.C. 130 (135), 65 LA. 158, 32 S.L.R. 476, 1938 O.L.R, 189, 1938 O.A. 398, 1938 
M.W.N. 505. 19 P.L.T. 343, 1938 A.L.R. 309, 10 RP.C. 250, 4 B.R. 490. 39 Cr.LJ. 
452. 67 C.LJ. 161. 40 Boin.L.R. 787, 42 C.W.N. 621, 1938 A.Cr.C. 27, 1938 O.W.N. 
416, 1938 AL.J. 382, 174 I.C. 1, 1938 A.W.R. (P.C) 116, 1938 P.W.N. 320, (1938) 
1 ML.J. 647 (P.C.). In other words the Judicial Committee is not a Court of 
Criminal Appeal — Babulal Choukham v. Kmg-Emp., supra; C. B. Plucknett, I.L.R. 
(1939) 1 Cal. 187, AI.R 1939 Cal. 682. 184 I.C 614, 41 CrL.J. 59. 43 C,\V.N. 133 
(136), following Rustom v. King-Emp., 48 Bom. 515 (516) and Taba Singh v. 
Ktng-Emp.. 48 Bom. 515 (518), A.1J?. 1925 P.C. 59, 84 I C. 935, 26 Cr.L.J. 391. 
The Board o( Judicial Committee docs not act as a Court of review of the deci* 
(ions of a Court of Criminal Appeal, unless it can be shown that the error has 
led to injustice of a grave character— FuWru v. Emp., 38 Cr.L.J. 498 (500), 167 
I.C 790. 39 P.L.R. 334, 1937 OLR. 216, 41 C.WN. 741, 1937 M.W.N. 546, 9 
R.P.C. 231, 1937 A.Cr.C. 74, 3 BR. 426, 1937 O.W,N. 412, A.I.R. 1937 P.C 119 
(P.C.). In the region of fact, the Jud'cial Committee will not interfere unless 
something gross amounting to a complete misdescription of the whole bearing of 
the evidence has occuned— Cfiannsng Arnold, 41 Cai, 1023, 18 CWJ^. 785 (799) 
(P.C). tVhere injustice of a serious character has occurred owing to the admission 
of a whole body of inadmissible evidence, their Lordships had to interpose— Pi7fai‘, 36 
Mad. 501, 17 CW.N. 1110 (P.C.). A mere mistake on the part of the Court below, 
as for example, in the admission of improper evidence, wiU not sufHce. if it has not 
led to injustice of a grave character. Nor do the Judicial Committee advise interference 
merely because they themselves would have taken a different vnew of the evidence 
admitted. Such questions are, as a general rule, treated as being for the final decision 
of the Court below. Error in procedure may be of a character so grave as to wairaot 
the interference of the Sovereign. Such error may, for example, deprive a man of 
the constitutional or statutory right to be tried by a jury or by some particular tribunal. 
Or it may ba%’e been carried to such an extent as to cause the outcome of the pro- 
ceedings to be contrary to the fundamental principles which justice requites to be 
observed. But where the error consists only in the fact that evidence has been improperly 
admitted, which was not essential to a result which might have been come to wholly 
independently of it, the case is diffcrenL The dominant question is the broad one, 
whether substantial justice has been done, and if substantial justice has been done it 
is tonlrary to the general practice of the Board to adrisc the Sovereign to interfere 
with the result— Da/ Singh. 44 Cal. 876 (882, 889), 15 A.LJ. 475, 19 Bom.LR. 510, 
21 C.1VJL 818, 33 M.LJ. 555, 18 Cr LJ. 4^1 (P.C.). The extreme Case in which the 
Judicial Committee would adrise Hi* Majesty to interpose is this, that it must be 
established demonstrativ'ely that justice itself in its very foundation has been subverted, 
and that it is. therefore, a matter of general Imperial concern that by way of an appeal 
to the King it should then be restored to Us rightful position— CAann/ng Arnold, 
41 Cat 1023, 18 CW.N. 785 (803) (P.C). 

It is not for the Judicial Committee to interfere because its conclusion as to guilt 
VT i nn ocence might dlifer from the Jury. But where there are no grounds on the 
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oi'dence taken, as a whole, upon which any tribunal could properly as a matter of 
legitimate inference, arrive at a conclusion that the Appellant was guilty and any 
conclusion on the aralable materials would be, and is. mere conjecture or guess, which 
are not, m law of justice, permissible grounds on which to base a verdict, it will 
inlcrfcre-5lcpftfn Scntitiatue, 41 C.WJ4. 65 (78). 

An appeal from the Federal Court should not lightly be admitted by the Privy 
Council, and should only be admitted if it anses in a really substantial case. Where 
the matter was anjlhing but one concerned with the construction of a very exceptional 
section which would have no application m the future and it was a technical pomt, 
the Pri\-y Council refused to grant leaw to appeal — Hon Ram Sntgh v. The Ktng-Emp, 
44 CWa\. 401, A.I.R. 1940 P C 54, 1940 O W.N. 244, 1940 P W N. 232, 51 M.L.W. 407. 
1940 AtCrC. 72, 1940 OLR. 190^ 1910 M.WN. 350, 187 I.C. 1, 194a A,L.J. 205. 
67 I A 122, 21 PL.T. 327, (1940) 1 MLJ 706. 41 Cr.LJ. 413, 71 C.L.J. 307, 42 
P.L.R. 392. I.L.R. 1910 Kar. 132, 42 BoniL.R. 619. 6 BR. 452, IX.R. 1940 Lah. 443 

The right of appeal in criminal matters is a statutory one, and is priraanly governed 
by the first sec. 404, Cr. P. C, which forms the commencement of this Chapter — 
/Cell Kumar MitUr v. Emp. 38 CriJ. 876, 170 I.C. 26, 10 R.C. 122, ILR. (1937) 

1 Cal. 123. A.r.R, 1937 Cal. 413. See also Kuhori Singh v. Emp. 38 CrL.J. 990 
(991). 170 I.C. 920, I.L.R. (1937) 2 Cal 469. 10 R.C. 212, 41 C.WN. 833, A.IR. 
1937 CaL 394. 

Period of Imitation ior appeal See Arts. 150, 150A, 154, 155 and 157 of the 
Indian Limitation Act, IX of 1908. 

405. Any person whose application under section 89 for 
the delivery of property or the proceeds of 
jOTSSfpp&nfafreT the sale thereof lias been rejected by any 
lofauon of attached pro- Court may appeal to the Court to which 
appeals ordinarily lie from the sentences 
of the former Court. 

‘Court to which appcalt ordinoray lie’ means a Court to which appeals lie in the 
majority of cases, even though in a particular instance, the appeal may he to another 
Coint — 7n re Anant Ram, 11 Bam. 438. 

406. Any person who has been ordered 
JSnty°1S '"nfe'' 118 to give security for keep- 

keepmg the peace or {jig the peace or for good behaviour may 
lor good bdiaviour. against such order— 

(o) if made by a Presidency Magistrate, to the High 
Court; . 

(b) if made by any other Magistrate, to the Court of 
Session: 

Provided that the Provincial Government may, by notification 
in the Official Casette, direct that in any district specified in the 
notification, appeals from such orders made by a Magistrate 
other than the District Magistrate or a Presidency Magistrate 
shall lie to the District Magistrate and not to the Court of 
Session: 

Provided, further, that nothing in this section shall apply to 
persons the proceedings against tchom are laid before a Sessions 
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Judge in accordance with the provisions of suh'Section (2) or 
, sub-section (3A) of section 123. ‘ 

1101. Change: — This section has been redrafted by sec. 109 of the Cr. P. C. 
Amendment Act, XVIII of 1923. The old section stood thus .• — 

"406. Any person oidcred by a Ma^strate other than the District Magistrate or a 
Presidency Magistrate to give secunly for good behaviour under see. 118 may appeal to 
the District Magistrate." 

The main changes introduced are; — (1) Under the old section an appeal xras 
allowed only in a good behaviour case; no appeal lay from an order directing security 
to keef> the peace — Chet Ram, 27 All. 623; Hai Datl, 14 AL.J. 268, 17 Cr.L.J. 165; 
Baronasi v.-Parteb, 11 ALJ. 16, 35 All 103; Suleman. 11 Bom.LR. 740, 10 CrLJ. 
375, 3 l.C. 774; Shamraa. 19 N.L.R 160. 25 CrL.]. 67, A.1.R,'1924 Nag 60. These 
cases are now over-ruled, and an appeal 5s now allowed from such order. 

(2) Under the old law there was no appeal against an order of a District Masistrate 
or Presidency Magistrate d recting security— PAii/fu, 1898 A.WJ'1. 127; under the present 
•law, an appeal lies from the order of any Magislrote. 

{31 Under the o'd law, the appeal lay to the District Magistrate; under the present 
law, it will ord narily he to the Court o) Session, and in the case of orders by a 
Presidency Magistrate, to the High Court The reason ol. this amendment has been thus 
stated: "All cases in the district relating to the breach of the peace and good behaviour 
are cases in which the District Magistrate Is interested olBcjally, and it Is only fair 
that any order passed by a hfagistrate should be revisable on appeal by an independent 
tribunal such as the Sessions Judge." LeghJative Assembly Debates, 8th February 1923, 
pp 2053. 2064 . - * 

The words “Provincial Government" and "Oflidal Garette” have been substituted 
for "Local Government" and “local Gazette", respectively, In this section by section '4 
of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1102. Scope: — This section applies only to an order requiring security’ under 
sec. 118; an order directing security to keep the peace under sec. 105 Is riot appealable 
—Rotvlha V. Mulhusamy. 2 Weir 460. 

Clause (fr) Under the old law, an appeal from an order passed by a Magistrate 
(other than the District Magistrate) lay to the Court of the District Magistrate and 
not to the Court of Session— fl/aftem/ro. 48 Cal 874. 25 C.W.N. 383, 23 Cr.LJ. 229; 
Mahendra, 30 All. 47 (43); Mahomed Sbah. 1 SL.It. 98, 8 Cr.l~J- 35(5. Even an 
appeal from the order of an Additional District Magistrate lay to the District Magis- 
trate and not to the Sessions Judge— Moftendra. 45 Cal. 874 Under the present law, 
the appeal will ordinarily lie to the Sessions Court; only under a special notification 
under the first pro\*iso, the appeal will lie to the District Magistrate. e\-en from an 
order by the Additional District Magistrate — /ahangir, 32 Cr.LJ. 819, 32 PX.R. 453, 
■132 l.C. 206. 13 Lah. 251. A.l R. 1931 Lab. 463. 

Second proviso * — ^This proviso expressly lays down that the moment a reference Is 
made to the Ciourt of Scss'on under sec 123, It operates as a bar to an appeal. The 
T«son is two-foId‘ first, since the Sessions Judge is seised of the case on the reference, 
art)' appeal to him is unnccessar^’i Sreondty, If an appeal is allowed to the Court of the 
District Magistrate under the first proviso, there may be two d fferent decisions, one by 
the District Magistrate on appeal, and another by the Sessions Judge on the reference. 
The pnndp'c of th's pro%-iso was also recognised under the old law, *cc Qamar Dih 
?3CrL.T.45t (lah.). See also Faeo/ MflAomed. 35 CrL.J, 936. 156 IC. 284. A IR. 
'1933 Pe^h 55. mi Cf.C. 315; Mongol Sinih, 23 Cr.LJ. 657 ( 659), 103 IC 139, 
A.IR. 1928 Lah. 1S9. • '• 

If security is offered and accepted by the Magistrate after reference to the Sess’ons 
Judge under sec. 123 (2) Cr. P. C.. the reference to the Sessions Judge, If not dispo«ed 
of. would automatically come to an end when security is ta-^cru At the sa.me time 
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it follows that the nght of appeal ^\’en under this section to the person from whom 
secunty is demanded revives once he has given security and if an apped is preferred 
the fact that the appellant has been engaged in these proceedings should be taken mto 
account by the Court or Magistrate heating the appeal — Muhammad Akbai, 29 Cr.L J 
236 ( 238), 107 I C. 286, A I.R 1928 Lah 64. 9 AICrR. 490. 

Where the order of a Subdivisional Magistrate under sec 123 is confirmed by the 
Sesrions Judge, the order passed by the Sessons Court becomes the operative order, and 
no appeal lies thereupon to the Distnct Magistrate as it were from the order of the 
Subdivirional Magistrate — Shew Cyan, LBR. (1893-1900) 381 tVhen a reference has 
been made to the Sess ons Judge under sec 123 and disposed of, no appeal lies to the 
Distnct Magistrate — Ida, 1900 P R. 15} nor even to the High Court — Chand Khan, 9 
CaL 878. 'iMiere a Sessions Judge has dealt with a case under the provisions of sea 123, 
the order passed by him, whatever it nay be, becomes the order m the case? and there 
is no longer an order by a Magistrate under sec 118, which can be the subject of an 
appeal to the Distnct Magistrate — .•Imir Bala, 35 Bom. 271 (274). 

1102A. Dufies of the Appellate Court: — It is settled law that a Court 
of Cnminal Appeal dismissing an appeal summanly is not bound to write a judgment. 
The High (^urt has, however, alwa>s 'maintained a nght to interfere, in the exercise of 
its discretion, where there was reason to suppose that the appeal had not received fair 
and adequate consideration. An appeal from an order requiring a person to furnish 
KCunty to be of good behaviour is certainly distinguishable from an appeal agamst a 
convnction in respect of an offence spcafically charged, where the only matter for 
consideration may be the credibility or otherwise of certain direct and positive evidence. 
In a case of furnishing security to be of good behaviour it is not unreasonable for the 
High Court to insist that the Appellate Court should not dispose of an appeal of this 
nature otherwise than by a judgment showing on the face of it that it had appbed its 
mind to a consideration of the evidence on the record, of the pleas raised by the 
appellant, both in the Court below and m his memorandum of appeal— Lot Behari, 36 
AIL 393, 14 ALJ 445. 17 CrLJ. 309, 35 IC. 48S. 

On an appeal from an order under sec 110. Cr. P C, it is the duty of the Appellate 
Court to look into the defence evidence, and, a'ter dealing with it, to come to a decision, 
although no reference might have been made to it by the Counsel for the appellant during 
his arguments — Fidoi Hossem. 40 Cal 376, 14 Cr LJ. 419, 20 I.C. 403, 17 C.W.N. xx. 

In an appeal from an order under sec. 107, Cr. P. C, the Appellate Court is 
competent to order a re-tnaJ — Bhagwal, 27 CrLJ. 945, 96 I.C. 497, 48 All. 501, 24 
A.L.J 566, AIR. 1926 All 403 The Lahore High Court seems to have taken a 
different view in Chandan, 30 CrLJ 491, 115 I.C. 544, A.IR. 1929 Lah. 28. 30 P.LR. 
416, Ind. Rul 1929 Lah. 416, where it was held that a Distrirt Magistrate had no 
power to remand a case for fresh mquiry, while setting aade on appeal an order 
requiring a person to furnish security under sec. 110, Cr. P. (^de. The hfadras High 
Court seems to have taken the view adopted by the Lahore High Court. See In re 
Narappa Reddy, A I R. 1934 Mad 202. 1933 hLW.N. 241, 145 I C. 306, 34 CrX.J. 947. 
See also Nasiban, 49 IC. 781, 20 CrLJ. 221; Dayanath, 33 Cal. 8. 

See also the Note 273 where rulmgs regardmg the requirements of an Appellate 
Court judgment have been quoted. 

40SA. Anv person aggrieved by an order refusing to accept 

Appeal from order or rejecting a surety uudcr section 122 may 
relSg .“uret™®* " appeal against such order,— 

(a) if made by a Presidency Magistrate, to the High 

Court; 

(b) if made by the District Magistrate, to the Court of 
, Session; or. 
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(c) if made by a Magistrate other than the District 
Magistrate, to the District Magistrate. 

This section has been added by sec. 110 of the Criminal Procedure Code Amendment 
Act, XVni of 1923. “We think that there should be a general right of appeal agmnst 
the rejeaion of a surety, and we have provided for it in sec. 406A” — Report of the 
Select Committee of 1916. 

407. (1) Any person convicted on a trial held by any 

Appeal from sentence Magistrate of the second or third class, or 
of Magistrate of the any person sentenced under section 349, or 
second or third class. respcct of whom au order has been made 

or a sentence has been passed under section 380, by a Sub-divi- 
sional Magistrate of the second class, may appeal to the District 
Magistrate. 

(2) The District Magistrate may direct that any appeal 
Transfer of appe^s to Under this scction, or any class of such 
first class hfagistrate. appeals, shall be heard by any Magistrate of 
the first class subordinate to him and empowered by the Provincial 
Government to hear such appeals, and thereupon such appeal or 
class of appeals may be presented to such Subordinate Magis- 
trate, or, if already presented to the District Magistrate, may be 
transferred to such Subordinate Magistrate. The District Magis- 
trate may withdraw from such Magistrate any appeal or class of 
'appeals so presented or transferred. 

Change:— The italicised words have been added by sec. Ill of the Cr. P. C. 
Amendment Act. XVIII of 1923. A dmilar amendment is made in sec. 408 also. 

The words “Provincial Government” have been substituted for “Local Government” 
in this section by sec. 4 of the C<n’emntent of India (Adaptatioi: of Indian Laws) 
Order. 1937. 

1103. ‘Convicted on a trial’:—^ince the word 'ofience' as defined by sec. 4 
includes an act in respect of which a complaint may be made under section 20 of the 
Cattle Trespass Act, a person arainst whom an order under sec 22 of that Act is made 
• is a person ‘convicted on a trial’ within the meaning of this section, and an anpeal 
against such conw'ction bv a second or third class Magistrate lies under this section — 
Pormusaami. 29 Mad. 517; see also Rodriks v. Papo Dada. 46 Bom. 58, 23 Bom.L.R. 
836. 22 Cr.LJ. 62t. 63 I.C. 160. A.I.R 1922 Bom. 191. 

Second or Third Class Magistrate: — If a 2nd class Magistrate alter the hearirie 
of the ease ij complete, is ins'ested with first class rowen and he convicts the accused 
in the tatter rar^ritv. he will be deemed to h3%*e held Ih^ trial as a second class Magis- 
Irate, and the aopeal agamst h’s judgment in this trial will lie to the District Magistrate, 
and not to the Ses.s’ons fudge — Pfga Prea 4 LBR 239. 8 Cr L.J. 48 f49>f Baravtaddi, 
33 Crl.J. 516. 137 IC. 854. A.I.R. 1932 Cal -tea 36 CWN. 302. 1932 Cr.C 450. 
Ind. RuL 1932 Cal 394. The wording of this section ("trial held”) shows that it ts not 
the con\'irtion bv a second ebss Magistrate but the holdini of trial by such Magistrate 
that determines the forum of the appeal— Sfceoftfcan/on. infra. The Allahabad Tligh 
Court sn^v^rts the abo\Tmcnt'oned Wew of the CaTr:lta High Court — Bahht Ram v. 
Emp. A.IR 1938 All. 102. 1937 A-WR. (IIC.) 1147, 1937 A.LJ. 1152. 1938 ALR. 
•164. 173 IC. 661. II.R 1938 All 157. 39 CrUI 345. But see Jalal. A I.R. 1937 
Sind 22. 38 Cr.L.J. 350. 30 S.L.R. 456. 167 I C. 75. 9 R.S. 162 where a ccintrar>* X'iew has 
been takert In a vcr>’ recent case the Calcutta Hifh Court dissented from the decision 
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in Baramaddi. supra, and held that, where a second class Magistrate was vested with 
first class powers before the date fixed for arguments in the case but after the evidence 
had been concluded, he could in pasdng sentence raly upon his first class powers and 
pass a sentence which only a hfagistrate of the first class could pass and no appeal 
would lie to the District Magistrate and, if the sentence of fine impiosed by the first 
class Magistrate did not exceed rupees fifty, no appeal would lie to the Sessions Judge 
either— Be;oy Kumar v. SUa Nath, 44 CWN. 677 (679), A.IR. 1940 Cal. 540, 
I.L.R. (1940) 1 Cal. 519, following Banwaii Tacaii v. Shco Balak Rat, 10 C.1V.N. 
213 (short notes). But where a Magistrate begins a tnal as a second class MagiS' 
Irate, but bejore hearing of the case %s complete (e.g., before the examination and 
cross-examination of the prosecution witnesses is finished, or before a charge is 
framed), he is invested with hrst class powers, ie, where part of the trial is held 
by him as a second class Magistrate and part as a first class Magistrate, the 
proper tribunal for hearing the appeal from his conviction is the Sesrions Judge and not 
the District Magistrate — Sheobhanjan, 86 I.C. 978, A.I.R. 1925 PaL 472, 29 C WJ4. 474, 
3 PalL-R. 100, 6 P.L.T. 554, 26 CriJ. 914 (915); Babu Ram, 8 Lah. 203, 28 Cr.L.J. 
781 (782); DuTga Das, 28 Cr.LJ. SO (51), 99 I.C 82 (Lah.); Maganlal, 29 Bom.L.R, 
482, 101 I.C. 602, A.r.R 1927 Bom. 366, 28 CrLJ. 474; Venkalartddi v. Ramayya, 
51 Mad, 257. 29 Cr.LJ. 71, A.r.R. 1928 Mad. 55. 106 IC. 583, 53-M.LJ. 733. 

An appeal from a Bench of Magistrates invested with 2nd or 3rd class powers will 
lie under this section to the District Magistrate, even when the case was tried sumroanly 
—Narayansami, 9 Mad. 36. But if a Bench when sitting together is invested with first 
class powers, though consisting of second or third class Magistrate, an appeal from such 
Bench will not he to the District Magistrate but to the Sessions ]\i6i^Havaldai v. Jagu 
Mian, 9 Cal. 96. 

1104. Sub'Section (2) i—TTansIcr by District Magistrate :~-7h6 District 
Magistrate may delegate his work of hearing appeals, but not any revisional work. 
^Vhe^e a District Magistrate directed an Asristant Collector under him to perform all 
"routine work of the Collector’s office including criminal, appellate and revisional work," 
it was held that as regards revisional works, such a delegation was ultra vires, because 
this section does not refer to work of that kind; but as regards appellate work, the 
delegation is valid — Bai Haiku v. Sttaram, 2 BomL R. 536. 

Although the District Magistrate may delegate his work of hearing appeals (from 
orders of 2nd and 3rd class Magistrates) to a first class Magistrate, sUU the Court of 
this last mentioned Magistrate will not be deemed as an Appellate Court with reference 
to the Courts of the 2nd and 3rd class Magistrates — Eiama, 26 Mad. 656 (F.B.) (osxr* 
ruling Subbaraya, 18 hlad. 487) ; Sadhu Lai v. Ram Churn, 30 Cal. 394; Mahim Chandra, 
56 CoL 824, 33 C.W.N. 285 (2^); Anantharamayya v. Tukkadu, 41 Mad. 787 (789). 

An Additional Distnct Magistrate is subordinate to the District Magistrate for the 
purposes of this sub-section, and the District Magistrate may transfer an appeal to the 
Ad^tional District Magistrate. See sec lO (3). 

The Court to which an appeal is transferred for disposal, and on which the respon- 
sibility for its correct disposal rests, is not bound by any opinion as to the necessity for 
taking further cridence formed by the Court from which the appeal was transferred and 
which is no longer rcsponrible (or the decisioo of the appeal— .licgu Ambalam, 31 Mad. 
277, 18 M.L.J. 89, 7 Cr.LJ. 329. 

£\en though a District Mapstrate has transferred the appeal to a Sub-di\iaonal 
Magistrate, the District Mapstrate has jurisdiction to withdraw the appeal to his own 
61c from the hie of a Sub-divisional Magistrate, by whom it has been beard in part. 
Where such Sub-Divisional hfap'strate has issued summons for the gf 

certain witnesses as (^urt w-itncsses. it is not incumbent on the District Magistrate, oo 
the withdrawal of the case to his own file, to examine those witnesses, as be is not 
bound by any opinion of the Sub-divisional Mapstrate — Alagu AmbaJam, su;^ 
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408 . Any person convicted on a trial held by an Assistant 
Aooeal from sentence Sessions Judge, a District Magistrate or 
of Estant Sessions Other Magistrate of the first class, or any 
jud^ or Magistrate of person sentenced under section 349, or. in 
respect of whom an order has been made or 
a sentence has been-passed under section 380, by a Magistrate of 
the first class, may appeal to the Court of Session; 

• Provided as follows: — 

(a) * * * 

(b) when in any case an Assistant Sessions Judge or a 

Magistrate specially empowered under section 30 
passes any sentence of imprisonment for a term 
exceeding four years, or any sentence of trans- 
portation, the appeal of all or any of the accused 
convicted at such trial shall lie to the High Court; 

(c) when any person is convicted by a Magistrate of an 

offence under section 124A of the Indian Penal 
Code, the appeal shall lie to the High Court. 

Change: — ^The italicised words have been added by sec. 112 of the Crirmnal Pro- 
cedure Code Amendment Act, XVIII of 1923. Clause (a) which referred, to European 
British Subjects has been omitted by the Criminal Law Amendment Act, XII of 1923. 

Construction of this section:— This section grants the right of appeal and 
any restriction on that right of appeal must be strictly construed in favour of the subject 
Any restriction that takes away a very substantial right must always be strictly construed 
and construed in favour of the subject— Aiathar Al>, A.I.R. 1931 Cat 642, 35 C.W.N. 
7S2, 134 I.C. 1196, 1931 Cr.C. 842, 33 Cr.LJ. 90. 59 Cal. 19. 

1105. ‘Convicted' A person who is convicted but on whom no sentence is 
passed, the person being released on probation under sec. 562, is said to be 'convicted’ 
within the meaning of this section and can appeal— A/cnoAcr, 1904 P.R. 24, 1 Cr.LJ. 
10985 Hayat, 1917 P.R. 20, 18 Cr.L.J. 401? Bahadur v. Ismail, 52 Cal. 463, 29 CW.N, 
151, 85 I C. 135, 41 C.L.J. 45. AI R. 1925 Cal. 329, 26 Cr.LJ. 455; Madhav, 27 CrL J. 

96 1 C. 121, A.IR. 1926 Bom. 982, 28 Bom.L.R. 671; Moyondi v. Polo, S6 Ct.L. 3. 
589, 154 IC. 879, 1934 M.W.N. 1318, 41 MLW. 22, AI.R. 1935 Mad. 157, 1935 Cr.C. 
179, 58 Mad. 517. But see Note 1111 which deals with the question of appeal from an 
order of a Presidency Magistrate releasing the accused on probation under sec. 562. 

If a Magistrate of the first class comricts a person and passes an order under sec. 562 
in a summary trial, sec. 414 will not apply but the case will be governed by this section, 
and an appeal will lie to the Sessions Judge— ff»ra Lai, 46 All. 828 ( 830), 22 ALJ. 751, 
82 I.C. 172, A.I R. 1924 AH. 765, 25 Cr.LJ. 1244. This section gives a right of appeal 
immediately a conviction is recorded under sec. 562, Cr P. C , without waiting for the 
passing of the subsequent sentence, if any. It confers upon the accused the right of 
appeal against their convictions, notwithstanding the fact that they have not yet been 
sentenced and that right is not taken away by sec. 414, Cr. P. C, which does not apply 
to such a case— SAun^ar Sukul v. The King. A I.R. 1940 Rang. 223, 41 Cr.L.J. 877, 
190 I C. 226, 1940 Rang.LR. 381, following A/i Shue Nyun v. King-Emp., (1904) 1 
U.B R. 7, 1 Cr.LJ. 543 and A/a Chit Su v. King-Emp., (1909) 5 L.B R. 129, 4 I.C. 1027. 

An Ordinance (e.g. Ordinance III of 1914) is a law, and an infringement of its 
provision is an offence. A person convicted of surfi offence by a District Magistrate 
may appeal to the Sessions Judge and the btter has jurisdiction to hear the appeal— 
Sher Shtgh. 1916 P.R 10, 17 Cr.L J. 225 (226) 
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A person ^ho is directed by a 1st class Magistrate to pay compensation under 
sea 22 of the Cattle Trespass Act can be said to be convicted of an offence, and the 
appeal from his conviction is governed by tlus section — Rodricks v. Papa Dada, 46 Bom. 
58, 23 Boin.L.R. 836, 22 Cr.L J. 624, 63 LC. 160, A.I R, 1922 Bom. 191. 

"TriaV t — If a trial is commenced by a second class Magistrate, bat during the 
course of the trial and before the hearing* is complete, he is invested 'with hrst class 
powers, the trial is said to be held by a first class Magistrate, and the appeal lies to the 
Sessions Judge. See Sheobhanjan Sing, 6 PX.T SS4 and other cases cited m Note 1103 
under sea 407. See also Note 1107. 

Sentence under section 349 : — ^\Vhcn a case is referred to a Distnet Magistrate under 
sea 349, the fact that he is also invested with special powers under sec 30 will not 
empower him to pass a sentence of five years' imprisonment; such a sentence is ultra 
vires having regard to last clause of sea 349. The appeal in such a case will lie to 
the Court of Session and not to the High Court under proviso (6) — Nga Pya, 4 L B R. 
53, 6 Cr.L.J. 289. See also Ragha. 7 Bom.HCCC. 31. 

Sentence under section 380 : — Where proceedings were submitted under sea 380 by 
a second class Magistrate to a first class Magistrate, in order that the accused might be 
dealt with under sea 562, and the latter convicted and sentenced the accused, and the 
question arose under the old law as to whether an appeal lay to the Sessions Judge or to 
(he District Magistrate, it was hefd that the sentence passed by the first class hfagis. 
trate under sec. 380 in a case submitted to him was unquestionably a sentence passed 
by such Magistrate, and the appeal lay to the Court of Session— BAinttfPpa. 17 Bom-L R. 
895, 16 CrL.J. 738, 31 1.C. 338. This is now expressly laid down in the present section 
as amended. 

1106. Court of Session:— Where a Magistrate was authorised to try all 
offences throughout the whole District, and there were two Sessions Divisions in the 
District, an appeal from a sentence of the Magistrate wiU lie to the Sessions Division 
within whose jurisdiction the Head quarters of the Magistrate were situate, irrespective 
of Che place where Che offence was committed— Ko/ia Atnbu, 30 Mad. 136{ Hiralat, 
1918 P.R. 7. 19 Cr.L.J. 310. 

Appeal heard vjilhoul /ttrijdictwn \Vhere an accused person was acquitted by a 
Sessions Judge m an appeal which he bad no jurisdiction to hear, he may be rc-aiestcd 
even after the expiration of the period of whidi he was originally sentenced to be 
imprisoned, and may be made to undergo the remaining poition of the sentence — 
Copola ShUu, Ratanlal 17 (18), . , 

1107. Proviso (b) : — ^The reason for Uus proviso obsiously is that when a 
long term of impnsonment has to be undergone, the question whether the offence is 
proved should be tried in appeal by a Court of a higher grade than it would be tried 
by if the sentence were less — Nga Pya, 4 LBR- 53, 6 CrLJ. 289, The sentence of 
imprisonment exceeding four years in this proriso must be taken to mean the substantive 
sentence of imprisonment apart from any sentence of impnsonment in default of fina 
Therefore, an appeal from a sentence awarding 4 years’ rigorous imprisonment and a 
fine of Rs. 106. and in default of fine, (o ax months’ rigorous imprisonment, lies to the 
Court of Sesrion and not to the High Court— iiTAuda Baksh, 1918 P.R. 19, 19 rrT-J. 
742; Nga Tun Tha, I L.B.R. 57. An appeal from a sentence of four years' rigorctus 
imprisonment and whipping by an Assistant Sessions Judge should be filed in the Cwit 
of the Sessions Judge and not in the High Court. The mere fact that the accused has 
been sentenced to whipping does not alter the position. The phrase ‘’sentence of 
imprisonment for a term exceeding four years'* io this dause has a reference to the 
substantive sentence of imprisonment apart from any sentence of whipping or fine or 
imprisonment m default of fine— A’o/jon. 33 CrXJ. 1288, 151 I.C 289, 11 O.WJs’. 11 
1934 CrC 1311, A.I R. 1934 Oudh 433. 

An appeal from a comdetion and sentence of less than 4 years' imp t 

Assis^t ^esrions Judge lies tq the Scssi^ Judge and sot to the 
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because by the time the appeal is filed the Assistant Sessions Judge has been promoted 
to the position of Officiating Sesaons Judge (and is therefore incompetent to heir the 
appeal against his own order) . The proper procedure in such a case would be to- file 
the appeal before the Officiating Ses^ons Judge who on receipt of the appeal Would 
either send it to the High Court or would postpone its hearing till the return of the 
permanent incumbent — Garib Lai, 3 P.L.J. 192, 19 CrLJ. 442. The Court to which an 
appeal lies from the judgment of the Judge Is determined by the status of the Judge on 
the day he pronounces judgment So, where a trial was held by an Assistant Sessions 
Judge but before he pronounced judgment, sentencing the accused to four years’ rigorous 
imprisonment, he was made an Additional Sessions Judge, held that an appeal from his 
judgment lay to the High Court and not to the Sessions Judge — [a!al, A.I-R. 1937 
Sind 22, 38 Cr.L.J. 350, 167 I.C. 75, 30 S.LR. 456, 9 RS. 162. The Allahabad High 
Court has taken a contrary view and has held that, in such circumstances, the appeal 
lies to the Court of Session and not to the High Court — Baksht Bam v. Emp., A.I.R. 
1938 AH 102, 1937 AW.R. (H.C) 1147, 1937 ALJ. 1152, 1938 A.L.R. 164, 173 IC. 
663, I.L R. 1938 All. 157, 39 Cr.LJ. 345. 

In calculating the term of 4 years under this proviso, the Court must not take into 
account the length of time during whidi the accused was under trial The Court is 
only concerned with the actual substantive sentence imposed — Jagadtsh, 10 N.L.J. 135, 
28 Cr.LJ. 672, 103 I.C. 208, A.I.R. 1927 Nag. 255. 8 A I.Cr.R. 295. 

An order of detention in a Borstal School is not a sentence of imprisonment, and 
the terms of this section itself plainly contemplate that, except in the instances mentioned 
in this proviso, all appeals from a Magistrate of the fint class shall lie to the Court of 
Session. Where, therefore, under the provisions of sec. 25 (1) of the Burma Preven* 
tion of Crimes (Young Offenders) Act (III of 1930), the accused were directed to be 
detained in a Borstal School for a period of five years by a Special Power Mapstrate, 
their appeal lay to the Court of Session and not to the High Ckmrt— Nga Tha E, 
37 Cr.LJ. 793, 163 I-C. 144, A I.R. 1936 Fang. 229, 14 Rang. 143, 1936 Cr.C. 513. 

1108. Concurrent Sentences: — ^Under sea 35 (3), concurrent sentences 
cannot be aggregated together for the purpose of raising the status of the forum of appeal 
-^CuTusahay. 3 P.L.J, 138j Tulii Ram. 35 All. 154, 11 ALJ. Ill, 14 Cr.LJ, 119. 
Therefore, where an Assistant Sessions Judge or a Magistrate specially empowered under 
sec. 30 passes several sentences of imprisonment upon an accused each of which is for a 
term of four years or under, and the sentences are ordered to run concurrently, the appeal 
from the conviction and sentences lies to the Sesrions Court and not to the High Court 
.—Lakzhmi, 23 C.L.J. 595j Cuiusahay, 3 PLJ. 138; Sher Muhammad, 1901 P.R. 25; 
Jagadish. 10 N.LJ. 135, 103 I C. 208. A.I.R. 1927 Nag 255, A.I.Cr.R. 295, 28 Cr.LJ. 
672; TuUiram. 14 Cr.LJ. 119, 11 A.LJ. Ill, 35 All 154 

Magistrate acting under section 30 : — ^Under this proviso, where a person is con- 
\’icted by a Magistrate invested with enhanced power under sea 30, and sentenced to 
imprisonment for more than four years, an appeal lies to the High Court and not to the 
Court of Session— AAmad Khan. 3916 P.R. 5, 17 Cr.LJ. 29a 

If the appeal is presented to the Sessions Judge instead of to the High Court, and 
the Sessions Judge disposes of the appeal, the proceedings before the Sessions Judge are 
void under sec. 530 (i)— Abdulla. 2 Rang. 386 (387), 26 Cr.LJ. 293, 84 IC 437, 
A.I.R. 1925 Rang. 39. 

1108A. Consecutive Sentences: — See Note 88 

1109. ^ ‘All or any of the accused’: — ^"This amendment provides that in a 
trial in which more than one person are accused, and in which by reason of the 
sentences passed an appeal lies in the case of some persons to the Sessions Judge 
and of others to^ the High Court, the appeal of aU shall lie to the latter tribunal"— 
Statement of Objects and Reasons (1914). If several persons are tried jointly, and the 
■Assistant Sessions Judge passes a sentence of over four years’ imprisonment on some of 
•the accused, and a sentence of less than four years 'on 'the’others^ the ap^al by the 
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lalter will also lie to the High Court and not lo the Court of Session — Palant, 17 M.L.J. 
248, 5 Cr.L.J. 496; Rtckhe. 13 ALJ 272, 16 CrLJ. 353; /owingA, 1900 P.R. 12; Debt 
Dm. 24 A.LJ. 151, 91 IC 959, AIR. 1926 AIL 160, 27 Cr.L.J. 175; Perumal, 1931 
1\I.W.N. iWS (The contrary view held in NiUoor Motdccn, 43 M.L.J. 561 is hereby 
overruled). Even, if in such a case, the persons on whom sentences of over four years 
were passed did not appeal to the High Court, the appeal of the other persons on whom 
sentences of less than four years were passed would lie to the High Court and not to 
the Coyrt of Session— 7/ar Dayal, 37 AIL 471, 13 ALJ. 719, 16 CrLJ. 606; Ahmad 
Khan. 1916 PR. 5, Debt Din, 27 CrLJ. 175, 91 IC 959, 24 ALJ. 151, A.I.R 1926 
AIL 160 

Proviso (c): — ^Where the accused was convicted by a District Magistrate under 
sec. 124A, I. P. C , and sentenced to two years’ impnsonment, and was m the same trial 
convicted of an offence under sec. 153A, L P. C, and sentenced to one years' ngorais 
imprisonment, the two sentences must be aggregated and considered as one sentence 
under sec 35 (3) for the purposes of appeal, and the appeal against the single sentence 
will he to the High Court. It is not necessary that the prisoner will file an appeal 
against the conviction under sec. 124A to the High Court, and another appeal aginit 
the conviction under sec I53A to the Court of Session— /^y Chandra, 38 Cal. 214 (219) 

Where, overlooking this proviso, the Sessions Judge entertained an appeal hom 
a conviction under sec. 124A. I. P. C , and reduced the sentence, his order is Kjihajt 
junsdiction and is liable to be set aside m revision by the High Court— /(■«'»*«« Chandra 
Pangona V. Bmp., 38 CrLJ. 972, 170 I.C. 874, 1937 ALJ 365, 1937 ACrC 70 ISW 
A.W.R, 401, 1937 ALR. 749, 10 RA. 191, A.I.R. 1937 All. 466. ' 


409. An appeal to the Court of Session or Sessions Tudtfc 
Appeals to Court of shall be heard by the Sessions judtre or Iw 
Session how heard. an Additional Sessions Judge; 

Provided that an Additional Sessions Judge shall hear onh 
such appeals as the Provincial Government may, by general o 
special order, direct or as the Sessions Judge of the division wu 
make over to him. 


Change;— The proviso has been added by sec 113 of the Crinilrj.i i/ .# 
Code Amendment Act, XVIII of 1923. 

The words "Provincial Government’’ have been substituted for "LoesJ C- 
in this secUon by section 4 of the Government of India (Adaptation of 


Order, 1937. 

1110. Under this section, the 


Lt*t) 


Judge can transfer 




him to the Additional Sessions Judge, he cannot transfer jt tn }}J a, • 

Judge for disposal. Even sec 193 (2) does not confer on hiai hkJj 
word ‘case’ under that section does not include an appeal— 

16 Cr.L.J. 316. Under sec. 528 fl), the Sessions Judge can orj/ 

Crt appeal) to the Assistant Sessions Judge. ^ 3. 

The Additional Sessions Judge will try only those apptah 
to him by the Sessions Judge; but that docs not oust the 
Judge over those appeals. Therefore, if a Sesdons Judgt 
to the AddiUonal Sesaons Judge to be tried by the latbj, b* 
the appeal from the latter and take it on his own file ari 
44 AU. 157. 23 Cr.LJ. 107, 19 ALJ. 952. ‘ if^aru 

WTicre the High Court transferred an appeal from the 
that of another Sessions Judge w ithout any express dirortjj. SKsskr.* ^ 
was to hear the appeal himself, the Sessions JuiiEe to 
had power to tranter it to the AddiUonal Sessions 
this section should not be limited lo ap^rfy only to appeji, ^ Tse 
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of the Court of Session— Arirforraf*. 35 Cri.J. 1167, 150 I.C. 927, 15 Pi.T. 318, 
1934 Cr.C. 300, A.I.R. 1934 Pat 114, 

But an Additional Sessions Judge cannot transfer a criminal appeal from the file of 
another Additional Sessions Judge to the file of the Sessions Judge— Row/of Ram, 1931 
ALJ. 591. 33 Cr.LJ. 158 (153). 135 LC 252, A.I.R, 1931 All. 435, 1931 Cr.C. 707, 
Ind. Rul. 1932 All. 76, 


■ ■ , 410. Any person convicted on a trial held by a Sessions 
Appeal from sentenee Judge, Or an Additional Sessions Judge, may 
of Court of Session. appeal to the High Court. 


inoA. ® Sessions Judge imposes a fine for intentional-insult to Mm in Court, 
in a summary way, the accused is said to be 'convicted on a trial,’ and may appeal 
under this section to the High Court — In te Chappu Menon, 4 MH.C.R. 146. 

, If a Sessions Judge on appeal has taken additional evidence under sec. 428, and 
has dismissed the appeal, the prisoner has no further right of appeal to the High Court 
^IsJiahak, 27 Cal. 372. 

‘May appeal ' : — ^TMs section confers a right of appeal to the High Court to a person 
nmvicted on a trial held by the Sessions Judge or an Additional Sessions Judge. The 
word ‘may’ does not mean that it is at the option of the High Court to entertain or not 
appeals under this section—Pofepi, 13 All. 171 (178). 

An appeal lies to the Sind Judicial Commissioner’s Court against convictions and 
sentences passed by a Judge of that Court sitting in its Sessions Court Jurisdiction with 
B'-iury only I on a point of law— SAewaram v. Emp., A.I.R. 1939 Sind 209 (211) 
41 Cr.Lj. 28. 184 I.C. 474, 12 RS. 107. 


411. , Any person convicted on a trial held by a Presidency 

^^8:istrate may appeal to the Hieh roiirt 

of ^cadency Magistrate. the Magistrate has sentenced him to°im- 
,. ■ Ptisonment for a term exceeding six months 
or to fine exceeding two hundred rupees. ■ ■ 

1111. Imprisonment:— -The word ‘imprisonment’ means a substantive sentence 
of Impnmnment, md does not include an award of imprisonment in de/ault of payment 
of fine, the opermion of which is contingent only on the fine not being paid Iherrfom 
where the Presidency Magistrate inflicted a sentence of rJt 
ment and a fine of Rs 200, and in default 0 ?^^™ ,h“eeT^mhs”®?T 

nod smt^d' .rnfit'’£ ~ '• C, 

under that section, directed to tun concurrenUy *cW i f .1" 
appcalable-SuAnandan, 17 CL.J. 392, 33 CrXJ.^^ 17 I a 

Whipping;— Where the sentence passed hv a t>~. ‘j %.' • 
five stripes, it is not a sentence of imprisonment for a 

fine exceeding two hundred rupees and ji ihmtnr^ exc«ding six months or of 

38 CriJ. 9S5, 170 I.C 757, 10 R.B 14 i ^ n "ot appealable-Afo/.Vcm v. Emp. 

14Z, 39 Boin.L.R. 470. A.I.R. 1937 Bom. 335. 
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412. Notwithstanding anything hereinbefore contained, 
No appeal in certain where accused person has pleaded guUty 

cases when accused and has been convicted by a Court of 
pleads guilty. Session or any Presidency iSIagistrate or 

Magistrate of the first class on such piea, there shall be no appeal 
except as to the extent or legality of the sentence, 

1112. Conviction on his own plea: — The pnnciple of this section is that the 
accused in pleading guilty to the charge is considered to have waived his right to question 
the legality of the conviction, he can only question the extent or legality of 'the sentence 
—Akub Alt, 31 C.LJ. 122, 21 Cr.L.J. 547, 56 I C 851; Jajar. 5 Bom. 85. When a 
person has been con«cted on his own jrfea by a Preadency Magistrate, no appeal shall 
he to the High Court, except as to the extent or legality of the sentence, although he is 
sentenced for a term exceeding six months or to fine cxcedmg Rs. ZOO—fajar, 5 Bom. 
85. Where a charge has been framed against an accused person under sec. 221 (7) 
of this Code, and such person has pleaded guilty to the charge that he is a previous 
convict, the AppeUate Court under sec. 412 is precluded from opemng the question 
whether the accused is a previous convia or not — Ktssan, 4 NLR. 163, 9 CrLJ. 56. 

A person who pleaded guilty to the charge and was convicted by a second class 
Magistrate, is not barred from contending in appeal that the conviction is illegal. Sec. 
412 bars the appeal where the conviction was by a first class Magistrate— CA kim/i?/, 
28 BobiUR. 1023, 27 Cr.LJ. 1148, 97 I.C. 668. 

If a person who has no right of appeal under this section, mahes an appeal, and the 
Appellate Court hears the appeal, sets aude the conviction and acquits him, the order 
of acquittal is without jurisdiction and must be set aside by the High Court— ATga Lu 
Cde, 5 Rang 710, 29 Cr.LJ. 115 (116), 106 1C 707, A.I.R. 1928 Rang 49. 

^Vhere an accused pleads guilty on a charge under sec. 380, I. P. C, but the said 
plea is founded upon an erroneous conception of one’s nght m the property, this section 
IS inapplicable to the case and cannot shut one’s nght of appeal— Sst Narain, 32 Cr.L J. 
576 (577), 130 I.C. 693, 1931 A.L.J, 201, A.JJL 1931 AJJ. 265, Ind. RuJ. 1931 AIL 309. 
1931 Cr.C. 425, S3 AU. 437, 

Extent and legality of the sentence: — Under this sccuon, the nght of appeal, 
when the accused has pleaded guilty, is limited to such matter as may be a speaal ground 
of complaint with respect to the sentence (as distinguished from the conviction itself), 
whether on the ground that the sentence is beyond what the artumslanccs of the case 
required, or that the sentence is illegal or not authorlxed by law — JaJar, 5 Bom. 85. 
Although the Appellate Court may reject an appeal on the ground that the accused 
has pleaded guilty before the Lower Court, still the extent and Jrgahty of the sentence 
ml) have to be considered by the Appdlale Court — Cottnd Raihu, Ratarilal 954: and in 
order to consider the legality of the sentence the Appellate Court must satisfy itself that 
the plea of guilty was properly made alter the nature of the offence was explained to 
and understood by the pnsoner — Kalu Dosan, 22 Bom. 759. 

But where no sentence was passed {eg-, where the accused was ewvicted upon hia 
own plea of guilty, and was released under sec. 562 on his executing a bond) the right 
of appeal is absolutely barred— Hoyo/J, 1917 P4L 20. 18 CrL.J. 401. la such a case 
the accused has no nght of appeal even when his co-accused are Osnvrcted and appeal- 
able sentences are passed against them. Under see 415A, Cr. P. C., the accused’s rirht 
of appeal is not more extensive. Sec. 412, Cr. P. CL, is not coatmlled by sec 415A 
Tejutnal. 32 Cr.U. 1142. 134 IC. 379, 25 S1.R. 337, Ind. RuL 1931 Sind 123 
Cr.C. 923, A.I.R. 1931 Sind 151. 

413. Notwithstanding any- 413. Notwithstanding any- 
Nojpptalii. thing hereinbefore Ko,spe,)in thing hcreinbeiorc 
petty rasci contained, there t*“it contained, there 
sliall be no appeal by a convict- shall be no appeal by a convi 
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ed person in cases in which a 
Court of Session or the District 
Magistrate or other Magistrate 
of the first class passes a sen- 
tence of imprisonment not ex- 
ceeding one month only or of 
fine not exceeding fifty rupees 
only or of whipping only. 


cd person in cases in which a 
Court of Session [* * *] passes 
a sentence of imprisonment not 
exceeding one month only or, in 
which a Court of Session or 
District Magistrate or other 
Magistrate of the first class 
passes a sentence of fine not 
ceeding rupees fifty only. 

sentence of im- 


_ B.r/.tom«.-o„.-There is no appeal 

pnsonment passed by such Cour or Map imprisonment 
payment of fine when no substantive sen p 

has also been passed. 

. u ...r,/.nAed by sec. 2i of the Criminal Law Amend- 
Change: — ^This section has amended, a right of appeal is given 

ment Act, XII of 1923. ^strate or Magistrates of the first class where they 

against conviction by Distnct ^ 

pass sentences of „ British subject could appeal against such sentence, 

law (section 416) presidency towns, in the case of all persons, both Euro- 


bnd will to a grounds, and apart from the particular case of the European 

are of ®2iat an appeal should He against any sentence. It is to be noted that 

British imprisonment should where possible be avoided; and the number of 

short s*""” month and under passed by District Magistrates and first class Magis* 
^f^T^iould not, as far as we can judge, be very large. In the case of a sentence passed 
j ‘^tfial by a Court of Session, we would allow no appeal in respect of a sentence of 
one^ month or ander"—‘J?fpOTl of the Jlaciat Dhlinclions Committee, para. 29. 

This section also gives a right of appeal against a sentence of whipping. 

1113. Scope: — ^The words of this section are ciear enough and sride enough to 
Include cases under sec. 349 or sec. 380, Cr. P. C., though these are not specifically 
and distinctly mentioned, as in sec. 408, Cr. P. Code. What has to be seen, in con* 
sidering whether a case is hit by sec. 413, Cr. P. C., is whether the sentence in question 
TOS one not exceeding the limit prescribed, and whether it was a sentence passed by a 
Court of the class mentioned therein If these conditions are satisfied, sec. 413, Cr. P. 
C., would apply, whether the sentence was passed under sec. 349 or see. 380, Cr. P. C, 
or otherwise— Xisftori Slnsh v. Emp. 38 Cr.L.J. 990 ( 992), ILR. (1937) 2 CaL 469, 
170 I.C 920, 10 RC. 212, 41 C.W.N. 833, A.I.R 1937 Cal. 394. 

Sole sentence of imprisonment: — Where the accused was sentenced to 14 
dal's’ imprisonment and to pay the cost of coiirl-/<«, the sentence is a sole sentence of 
imprisonment not exceeding one month; and the order to pay the court-fees is no part 
of the sentence and is not a sentence of fine added to impnsonment, so as to niaJee 
it appealable (sec. 415)— Modan v. Haron. 20 Cal 687; Khajabhoy, 16 Mad. 423; 
Karupanna, 29 Mad 188; Para Muniyan, 1 W«r 724. See also Atul Chandra Modak 
V. Emp . 42 C.WJ'J. 760. Conin—Thangavedu, 22 Mad. 153; Anonymous, 2 Weir 723, 

5 MH.CR App 28. 

Fine: — Compensation awarded under sec. 22 of th'' ' . Trespass Act is not a 

fine, and therefore an appeal lies from an order awarr' .. ; * rupees 

fifty — Rodricks v Pada Dada, 46 Bom. 58, 22 Cr.L t I > CrLJ. *' 

62t. 63 I C 160, A.I.R 1922 Bom. 191. . „ ' 
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The words "a sentence of fine" includes a case where the aggregate fine does not 
exceed rupees fifty. So, if two sentences of fine arc passed on the accused, one of 
Rs. 20 and another for Rs. 15, no appeal lies — fiawab Ah v. Jainab, 59 Cal. 1131, 36 
C.WN. 407, 1932 CrC. 551. Ini Rul 1932 CaL 525, 138 IC 720, 33 CrL.J. 704. 
A.I.R 1932 Cal 5511 Kaii Charan Satdar v Adhar Mandal, AIR. 1939 Cal. 274, 43 
CW.N. 360, ILR. (1939) I Cal. 325, 182 IC 258, 40 CrL.J. 652; Paluvadi VenkcUa- 
jatnayya, jnfra But see Kandhai, 7 Lude. 501 ated under sec. 414, and Makxand 
Sm£/i V Gango under sec.415 and Publte Pioseculor, Madras v. Kollur Dasa Pat, 1935 
M.W.N. 213 which has been dissented fnwn m Palutads V enkataramayya, A.IR. 1940 
Mad. Ill, 50 M.LW. 614, 1939 MWJ4. 1039, 1939 MCrC. 285, (1939) 2 M.LJ. 
878, I.L.R 1939 Mad. 1035. Where the accused is (»nvictcd under sec 147, I. P. C, 
and sentenced to pay a fine of Rs. 40 and he is also convicted under sec 393, I. P. C., 
and sentenced to pay a fine of Rs 40 in the same trial, he has a right of appeal — 
Akabbar Ah. A,IR. 1931 Cal 642, 35 CW14. 752, 134 I.C 1196, 1931 CrC. 842, 33 
Cr.LJ. 90, 59 Cal. 19; Shidlinzappa, 27 CrLJ. 926, 96 IC 270, 28 Bom.L.R. 668, 
A.I R. 1926 Bom. 416. See also Note 1114. 

The costs of the court-fees, presumably awarded under sec. 546A, Cr. P. C., ought 
not to be regarded as forming part of the fee for the purposes of appeal— Aruf Chandra 
Modak V. Emp., 42 CW.N. 760. See also the rulings mentioned above under the 
heading “Sole sentence of imprisonment." 

Aggregation of sentences: — \Vhere a person is charged with two separate 
offences in one tnal. the amount of the whole punishment aw-arded for the two offences 
must be regarded as one sentence for the purpose of determining whether an appeal 
bes or not— Harodhan, 3 CLR 511; Pana, 1 Bom 223 See section 415. 

Passing appealable sentence at the request of accused: — ^Vhen a Magis- 
trate at first pas^ a non-appeahble sentence, and shortly afterwards at the request of the 
accused enhanced the sentence to make it appealable, and on appeal the Sessions Judge 
struck out the added sentence as illegal, and declined to hear the appeal on the ground 
that the sentence as originally passed was not appealable, it was held that as the Magis- 
trate had passed an appealable sentence, an appeal lay under this section, whether that 
sentence was passed legally or illegally, and (hat the Sessions Judge was bound to hear 
the appeal on the merits— /Ces/ioilol, 35 Bom. 418, 12 Cr.L J. 431 ^Vhere the accused, 
when he realized or surmised that he was about to be convicted, put in a petition 
praying for an appealable sentence, but was given a non-appealable one, held that it is 
quite true that the nature of the sentence docs affect (he question whether there is an 
appeal from the decision of the Court which inflicted the sentence; but to say that the 
Court ought to take into considerabon the pra}'er of the accused in deciding what is 
the proper sentence, is wholly wrong A Court should weigh the sentence with reference 
to the crime committed and the arcumstanccs of the case and not with reference to 
anything which may happen subsequently — Yar Muhammad, A.I R. 1931 CaL 448, 58 
Cal. 392, 1931 CrC. 600, 32 Cr.LJ. 1181, 134 IC. 536. It is hardly open to the 
accused persons to say that they should have been given a higher sentence so that they 
might have a right of appeal — Anant Singft, AIR. 1936 All. 147, 37 CrLJ. 417, 161 
I.C. 307, 1936 A L J. 209, 1936 Cr.C. 175. A sentence must be pass^ which is considered 
proper in all circumstances of the case, regardless the consideration whether it should 
be an appealable one — The King v. Moung Sma Hon, A.I.R. 1939 Rang. 69 ( 70), 40 
CrLJ. 248, 179 I C. 716, 11 R.R. 343. 

414. Notwithstanding any- 
thing hereinbefore 
iSmeSttin contained, there 
summary shall be no appeal 

con^cbons. ^ convicted per- 

son in any case tried summarily 


414. Notwithstanding any- 
XT „ 1 tiling hereinbefore 

from certain Contained, there 

sum^ry shall be no appeal 

by a convicted per- 
son in any case tried summarily 
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in which a Magistrate em- 
powered to act under section 
260 passes a sentence of impri- 
sonment not exceeding three 
months only, or of fine not ex- 
ceeding two hundred rupees 
only, or of whipping only. 


in which a Magistrate em- 
powered to act under section 
260 passes a sentence * * * 
of fine not exceeding two hun- 
dred rupees only. * * * 


1113A. This section has been amended by sea 25 of the Criminal taw Amend- 
ment Act, XII of 1923. By this amendment, certain sentences passed on summary 
convictions -which were originally non-appealable (vU.. imprisonment for twee months 
or less, or whipping) are now made appealable. Under the old law, only European 
British subjects could appeal from such sentences. 

If a Magistrate of the fiist class passes an order under s'J- 5® m a sunmiary Inal, 
this section does oot apply, beeanse an order under see 562 is no sentence of 
iioprisonoteot or fine, but sec. fOS .ill “f f. ri*' '“h “ 

Court of Session-^;™ id, 46 AIL 'kl n / nos 

Sukul V. The Kint, A.I.R. 1940 Rang. 223. 1940 RangUR. 381. See also Note 1105. 

The words "fioe not eeieceding Rs. 200" mean one senteoee of fing If in a 

surnimrv trial a Magistrate imposes two sentences ot fine, one of Rs. 50, and another 

, ^ , ' Within the meaning of 

. . . 9 (60), 33 Cr.L.J. 278. 

• ; 532 Oudh 27. But see 

w c«r 1131 «ted tinder sec. 413. 'inis section Goes not appjy only to a case where 
°ne sentence only is imposed. The singular Includes the plural and reading this section 
wiUi sec. 415. it punishments of different kinds. 

TVi^rslore where aggregate fine imposed is less than Rs. 200, no appeal lies— ffemandw, 
AIR 1936 Sind 40. 37 CriJ. 455. 161 I.C. 267, 1936 Cr.C. 230. There Is. therefore, 
a difference of opinion between the Smd Judidal Commissioner’s Court and the Oudh 
Chief Court on his point 


415. An appeal may be brought against any sentence re- 
Proviso to sections 413 ferred to in section 413 or section 414 by 
and 414. ^ which any two or more of the punishments 

therein mentioned are combined, but no sentence which would 
not otherwise be liable to appeal shall be appealable merely on the 
ground that the person convicted is ordered to find security to 
keep the peace. 

Explanation .^ — A sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more punish- 
ments are combined within the meaning of this section. 

1114. Combination of sentences: — ^Where the accused was sentenced to one 
day's imprisonment and a fine of fifty rupees, the fact that the accused -was not actually 
sent to jail does not prevent the combination; the passing of the sentence of imprison- 
ment is sufficient, and the two sentences of imprisonment and fine may be combined 
for the purposes of appeal— Afuffl. 33 AH. 510, 12 Cr.L J. 389. 8 AL.J, 524, 11 I.C. 253. 
\\'here the accused were charged under sees. 323 and 427, 1. P. C., and fined Rs. 50 each 
as the charge was brought home to them, htld that in the absence of any indication 
that the Magistrate intended to pass two sentences or one sentence consisting of two 
punishments the Sessions Judge was not wrong in holding that the accused had no right 
of appeal— A/H«na Ld. 36 Cr.LJ. 1102, 157 LC 123. A I.R. 1935 All. 630 1935 Cr.C. 
642, 1935 Ai.R. 703. 8 R.A. 103, 1935 A.LJ, K2. 
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U IS not poy»blc to ir.lciptci the icfctcncc m Uni wtiou to a combinalion of 
zi meaning a conibination ot imniUiintnis of dilTctcnt kindi< that is to 
“y. a combination ol a punishment of impn'-mmtnt with a rombmaiion ol fine, sance 
file sccuon. alter rclcmng to sfca. 413 ami 4U. Cr J» C . speaks of "any two or more 
of the punisJuncnts Uictcin mentioned,” and see. 413, Cr 1* . C , as it now stands, 
tflcntions only two forms ol punisjuncnt, rmpnwnmciii and fine, and see. 41 1, Cr. P. C., 
mentions only one torro ol punishment, that is to say, fine. For Uic purposes of 
sec. 414. Cr P. C.. read nmUi see 415, Cr P C , therefore, the only possible combination 
of punishments is a comhmauon ol scnlcnfcs of fine It docs not seem possible to 
interpret a combinauon ol punishments lot the purposes of see. 414, read wiUi see. 415, 
Cr. P. C,, as meaning a combination of sentences of fine, but to restrict it for the 
purposes of sec 413 read with sec 415, Cr P C , to a combination of punishment of 
diScrent kinds, that is to say, a combination of a sentence of imprisonment with a 
sentence ol fine Thereloro two sentences of fine may be combined for the purpose of 
appeal under this section — Makrand Singh v Canga, 38 CrLJ 1062 (1065), 13 Luck 
618, 171 l.C. 337, 1937 OWN 1088, 1937 OLR 547. 10 II O 114, AIR 1937 Oudh 
524. This view has, however, not been followed by the Calcutta High Court in Kah 
Charan Sardar v. Adhar Mandal, A1.R. 1939 Cal 274, 43 C WN 360. ILR. (1939) 1 
Cal. 325, 182 I C. 258, 40 CrL.J. 652, where it has been laid down that there can be no 
appeal to a Sessions Judge from a conviction by a first class Magistrate in which the 
aggregate combined sentences do not exceed Rs. 50 The combination of punishments 
■which is contemplated by sec 415, Cr. P C, as sections 413, 414 and 415 Cr. P. C, 
now stand after the amendment of 1923, refers to a combination of the purushments 
of imprisonment and fine, but sec. 415, Cr. P. C., can have no application in a case in 
which two non-appealable sentences of fine have been passed and the aggregate amount 
of fine does not exceed Rs. 50 See also Nawab AH. in Note 1113. The Madras High 
Court has also adopted the view of the Calcutta High Court expressed above m 
Paluvadi Ve»kalaTamm-<i. A.IR 1940 Mad. Ill, 41 CrLJ. 403, 187 l.C. 103, 50 
M.L.W. 614, 1939 M.W.N. 1039, 1939 MCr.C. 285, (1939 ) 2 MLJ. 878, ILR. 1939 
Mad. 1035. The Nagpur High Court has also preferred the view of the Calcutta 
High Court as expressed in Nawab Alt. supra, and has held that there is nothing to 
show that the legislature intended to modify the pnndple that two or more punishments 
of different kinds, not of the same kind, should be appealable—Proi'inciof Covanment 
V. Bhmam. 41 CrLJ. S44. 188 I.C 80. 1940 NXJ. 242. A.I R 1940 Nag. 264. See 
Note U13. ' - 

Security to keep the peace:— The imprisonment to be undergone m default of 
fumisfiing sewnly to keep the peace is not a part of the substantive sentence. If the 
substantive sentence is not in itself appealable, it does not become so, merely because 
the oerson convicted has been ordered to find security to keep the peace— AfegAu. 
7 OC 338 1 CrLJ. 1054; Kuhori SingA v. Etnp.. 38 CrL.J. 990 (991), 170 I,C 
920, I.L.R (1937) 2 Cal- 469. 10 R-C. 212, 41 C.WJ4. 833. A.I.R 1937 CaL 394. 

The words "security to keep the peace" refer only to those cases where the accused 
is ordered to find secunty to keep the peace under this Code, and not where he is 
ordered to do so under any local enactment Thus, where the accused was sentenced 
in a summary tnal to a non-appcalable term of imprisonment and further ordered 
under sec. 31A of the Rangoon Police Act to ri'C security, it was held that this 
secuon did not apply, and the sentence passed was appealable— A'ofAan. 4 L.B.R 3S9, 
9Cr.Lj. 368. 

Again, this section applies where the accused is ordered to give security to keep tht 
peace, and not where he is required to furnish secunty for good behaviour— A'arAtfn, 
supra. 

WTicre the accused was fined Rs. 60 under Rule 60.\ of the Burma hfotor Vdiidea 
Rules read with sec. 16. Motor Vehicles Act and his license was suspended for one year 
in a summary trial held that the order for suspenaon of license was a part of the 
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in which a Magistrate em- 
powered to act under section 
260 passes a sentence * * * 
of fine not exceeding two hun- 
dred rupees only. * * * 


in which a Magistrate em- 
powered to act under section 
260 passes a sentence of impri- 
sonment not exceeding three 
months only, or of fine not ex- 
ceeding two hundred rupees 
only, or of whipping only. 

1113A. This section has been amended by sec. 25 of the Criminal Law Amend- 
ment Act, XII ot 1923. By IKs amendment, 
convictions which were originally non-appeaJable 

or less, or whipping) are now nmde appealable. Under the old law, only European 

British subjects could appeal from such sentence 

w, . ^ . / .u /-latte nasses an order under sec. 562 in a summary trial, 

.w -"O" “<=• 5® « “ b «nt7nce ol 

this section doe ^ ,08 will govern the case and an appeal will lie to the 

SSroTs'e" io^Hbn ill, « ISJ 828 (ffib), 22 ALJ, 751, 25 Cr.L.J. 1244, Sbnnto 
SS 1 111 Sag ri.“i9i0 Rang 223, 1940 Rang.L.R. 381, See also Note 1105. 

Thl words "fine not exceeding Rs 200'* mean one sentence of fine. If in a 
trial a Magistrate imposes two sentences of fine, one of Rs. 50, and another 
the case IS one in which two punishments are combined within the meaning of 
° iifand an appeal u^^Kandhai. 7 Luck. 501, 1932 CrC. 59 (60). 33 Cr.L.J. 278, 
136 I C 248. Ind. Rut. 1932 Oudh 104. S O.W.N. 3373. A.I.R. 1932'Osdh 27. But see 
S9 Cal 1131i oted under sec. 413. This section does not apply only to a case where 
one sentence only is imposed. The singular includes the plural and reading this section 
with sec. 415. it is clear that what is meant is not two punishments of different kinds. 
Therefore, where aggregate fine imposed is less than Rs. 200, no appeal lies— ffewowdffj, 
A.I.R- 19^® CrLJ. 455, 361 IC. 267, 1936 Cr.C. 250. There is, therefore, 

‘a difference of opinion between the Sind Judicial Commissioner’s Court and the Oudh 
Chief Court on his point. 


415. An appeal may be brought against any sentence re- 
proviso to sections 413 ferred to in section 413 or section 414 by 
and 414. which any two or more of the punishments 

therein mentioned are combined, but no sentence which would 
not otherwise be liable to appeal shall be appealable merely on the 
ground that the person convicted is ordered to find security to 
keep the peace. 

Explanation.— A. sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more punish- 
ments are combined within the meaning of this section. 

1114. Combination of sentences: — ^IVhere the accused was sentenced to one 
day’s imprisonment and a fine of fifty rupees, the fact that the accused was not actually 
sent to jail does not prevent the combination; the passing of the sentence of jmprison- 
rr.cnt is sufficient, and the two sentences of imprisonment and fine may be combined 
for the purposes of appeal— /Urrm, 33 AIL 510, 12 Cr.L.J. S89. 8 ALJ. 524, 11 I.C. 253. 
^\'here the accused were charged under secs. 323 and 427, I. P. C., and fined Rs. 50 each 
as the charge was brought home to them, held that in the absence of any indication 
that the Magistrate intended to pass two sentences or one sentence consisting of two 
punishments the Sesrions Judge was not wnmg in liolding that the accused had no right 
of appeal— Lo/, 36 Cr.L J. 1102. 157 I.C. 123, A.I.R. 1955 AIL 630. 1935 Cr.C. 
642, 1935 A.L R. 703, 8 R.A. 103, 1935 A.LJ. ^2. 
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u ii not pois.ble to inltt^rct the ititicncc in ll»» to a combination of 

P’ibishmcnis as mtaninc a cnn.binaUon ol puni^hnunls o( ilvtTcicni kinds, dial is to 
say, a combination ol a pjnidvr.cni ol impiisonmcni with a combination ol fine, since 
the section, alter rclcrnns to sees. 413 and 414. Cr 1’ C . speaks ol any two or nvorc 
of the punislimcnts therein mentioned,' and see. tl3. Cr 1* , C . as it now stands, 
mentions only two forms of punishment, imprisonment and fine, and see 411. Cr. P. C., 
mentions only one form ol pumslimcnl, that is to sa^ , fine For the purposes of 
sec. 414. Cr. P C . read willi sec 415, Cr P C , therefore, the only possible combination 
of punishments is a combination of sentences of fine It does not seem possible to 
interpret a combination ol punishments lor the purposes of see. 414, read with sec 415, 
Cr. P. C., as meaning a combination of sentences of fine, but to restrict it for the 
purposes of sec 413 read with see 415, Cr P. C, to a combination of punishment of 
diflerent kinds, that is to say, a combination of a sentence of imprisonment with a 
sentence of fine Therefore two sentences of fine may be combined for the purpose of 
appeal under this section — Makjand Singh v Cange, 38 CrLJ. 1062 (1065), 13 Luck. 
618, 171 I C 337. 1937 O W.N. 1088, 1937 O L.R. 547, 10 R.O. 114, A.I It 1937 Oudh 
524. This view has, however, not been followed by the Calcutta High Court in Kali 
Charan Sffrdar v. Adhar Mandal, A1.R. 1939 Cal 274, 43 C.WN. 360, IL.R. (1939) 1 
Cal. 325, 182 I C. 258, 40 Cr L.J. 652, where it has been laid dow n that there can be no 
appeal to a Sessions Judge from a convialon by a first class Magistrate in which the 
aggregate combined sentences do not exceed Rs. 50. The combination of punishments 
•which is contemplated by sec 41S, Cr. P. C. as sections 413, 414 and 415 Cr. P. C, 
now stand after the amendment of 1923, refers to a combination of the punishments 
of imprisonment and fine, but sec 415, Cr. P. C , can have no application m a case in 
which two non-appealable sentences of fine have been passed and the aggregate amount 
of fine does not exceed Rs. 50. See also Nawab AU. m Note 1113. The Madras High 
Court has also adopted the view of the Calcutta High Court expressed above in 
paluvadi Venkaloramoyys, A.I.R. 1940 Mad. Ill, 41 Cr.L.J. 403, 187 I C. 103, SO 
MUV. 614, 1939 M.\V.N. 1039, 1939 MCrC 285. (1939 ) 2 MLJ. 878, ILR. 1939 
Mad. 103S. The Nagpur High Court has also preferred the view of the Calcutta 
High Court as expressed In Nawab Alt, supra, and has held that there Is nothing to 
show that the legislature Intended to modify the principle that two or more punishments 
of diflerent kinds, not of the same kind, should be appealable — ProiiHcioI Government 
v. BhivTom. 41 Cr.LJ. 544. 188 IC. 80. 1940 N.LJ. 242, AIR. 1940 Nag. 264. See 
Note 1113. 

Security to keep the peace; — The imprisonment to be undergone in default of 
fumis&ng security to keep the peace is not a part of the saibstantive sentence. If the 
substantive sentence is not in itself appealable, it does not become so, merely because 
the person convicted has been ordered to find security to keep the peace— A/ogAu. 
7 OC 338 I CrL.J. 1054; Kishoit Sinzh v. Emp., 38 Cr.L.J. 990 (991), 170 I.C 
920 I.Lr. d937) 2 Cal. 469, 10 RC 212, 41 CWJ'J. 833, A.I.R 1937 CaL 394. 

The words "security to keep the peace" refer ody to those cases where the accused 
is ordered to find security to Keep the peace under this Code, and not where he is 
ordered to do so under any local enactment. Thus, where the accused was sentenced 
in a summary trial to a non-appcalable term of imprisonment, and further ordered 
under sec 3lA of the Rangoon Police Act to giie security, it was held that this 
section did not apply, and the sentence passed was appcabble— A'ofAan, 4 L.B.R 359, 
9 Cr.L.J. 368. 

Again this section applies where the accused is ordered to gii-e security to keep ike 
peace and not where he is required to furnish security for good behaviour— A'arAan. 
supra 

Where the accused was fined Rs. 60 under Rule 60A of the Burma Afolor Vdiicles 
Rnl« read with sec 16. Motor Vehicles Act, and his beense was suspended for one year 
in a summary tnal Acid that the order for suspension of license was a part of the 
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sentence and that the conviction ^•as appealable — Guranand, A.I.R. 1933 Rang. 329, 
1933 Cr.C. 1146, 146 I.C. 545, 35 Cr.LJ. 116; Dheklia, A.IR. 1932 Nag. 71. 

415A. Notwithstanding anything contained in this Chapter, 
Special right of appeal when more persons than one are convicted 
in certain cases. one trial, and an appealable judgment or 

order has been passed in respect of any of such persons, all or 
any of the persons convicted at such trial have a right of appeal. 

' This section has been added by sec. 114 of the Cr. P. C. Amendment Act, XVIII 
of 1923, to remove the conflict of opinion which existed under the old law, as will be 
evident from the undemoled cases. 

Ills. ^Vhere several persons are tned and convicted at one trial, some of whom 
are sentenced to appealable sentences while the rest are awarded non-appealable sentences, 
all of them will be able to appeal; the fact that non-appealable sentences are passed on 
some of them does not, by virtue of sec. 413, take away their right of appeal. Section 
413 applies to the case where only a non-appealable sentence is passed and not where 
non-appealable as well as appealable sentences are pronounced— Nowrati, 1915 P.R. 30; 
'BaTkaw. 4 L.BR. 354, 9 Cr.LJ. 356; Jaisukh, 1916 P.R. 16; Sheopal, 15 O.C. 386, 14 
CrLJ 170; Led Singh, 38 All. 395; Bisuamth, 22 Cr.LJ. 297 (Pat.); Akabbar Alt, 
35 dw.N. 752, 134 I.C, 1196, A.I.R. 1931 Cal 642. 1931 Cr.C. 8.42, 33 Cr.L.J. 90, 
59 Cal. 19. Section 413 curtails the right of appeal only in cases in which there is nd 
sentence upon any convicted person above the limit prescribed by 'sec. 413; but if any 


qI ■ ■ ' ’ ’ punishment above that limit, 

the . ’ce below that limit is not at 

all ’her punishment has the right 


'uncontrolled and uncurtailed— PAeAw, 4 P.L J. 435, 20 Cr.L.J. 545 {per Jwala Prasad, J,). 
This view has been adopted in the present section. 

The contrary view was taken in In re Vruma, 15 Cr.LJ. 371, 16 M.L.T. 33; 
Venkatakrishnaya, 40 Mad. 591; Pheku, 4 PX.J. 43S {per Atkinson, J.); Husain Khan, 
‘39 All. 293; Vnar, 18 CrLJ. 72, 10 SL.R. 156; In re Annasami. 7 L.W. 571; Jhagru, 
24 Cr.LJ. 679 (All.); m these cases it was held that the language of sec. 413 was 
imperative and took away the right of appeal under such circumstances, and the accused 
against whom non-appealable sentences were passed could not acquire the right by 
reason of the fact that they were tned jointly with some other persons who received 
appealable sentences— Annojami, 7 L.W, 571, 19 Cr.LJ. 623. This view has not been 
accepted by the Legislature and is overruled by the present section. 

Where a person has been ordered to be released on probation of good conduct under 
sec 562 (which order is appealable under sec 408) and other persons have been awarded 
non-appealable sentences, the latter persons also will be entitled to appeal, by operation 
of this section— BaAadHr v. Ismail, 52 Cal. 463, 29 CW.N. 151, 26 Cr.LJ. 455; 
Mayandi v. Pala. 36 Cr.LJ. 589, 154 I.a 879, 1934 M.W.N. 1318, 41 M.LW. 
22, A.I.R. 1935 Mad. 157, 1935 Cr.C. 179; Shankar Sukul v. The King. A.I.R. 
1940 Rang. 223, 41 Cr.LJ. 877, 190 IC. 226, 1940 RangLR. 381. But there is 
no provision for an appeal against an order under section 562, Cnminal Procedure 
Code, made by a Presidency Magistrate Therefore an accused, who is given a 
non-appeabble sentence by a Presidency Ma^strate who makes an order under sec 562, 
Cr. P. C., against the co-accused in the same trial, has no right of appeal under this 
section — Kali Kumar Miller v. Emp., 38 CrLJ. 876, 170 I.C. 26, 10 R.C. 122, ILR. 
(1937) 1 Cal. 123, A.IR. 1937 Cal. 413. Where more persons than one are jointly 
convicted in one trial by the High Court crinunal sessions, and leave to appeal is 
granted to one of them under sec 449 (1) on the ground of his being an European 
Bnlish Subject, such leave should also be granted to the other accused (even if they 
arc not European British Subjects) in view of the provisions of sec. 415A— CcHagker, 
&t Cab 52, 28 Cr.LJ. 481, 101 I.C. 657, A.I.R. 1927 Cal. 307. 
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416. [Repealed], 

This section, which has been repealed by the Criminal Law Amendment Act, XII 
of 1923 stood as follows : — 

"416. Nothing in secs. 413 and 414 applies to appeals from sentences passed under 
Chapter XXXIII on European Bntish subjects " 

That IS, it laid do\Tn that in respect of those sections which w’ere non-appealable m 
the case of Indian subjects, an European Bntish subject had a right of appeal This 
distinction is now abolished and both European and Indian subjects are placed on the 
same footing, and given equal rights of appeal. 

417. The Provincial Government may direct the Public 

Prosecutor to present an appeal to the High 

Appeal on behalf of Court from an original or appellate order 
acquittal. of acquittal passed by any Court other than 

a High Court. 

Chemges: — ^The words "Provincial Covemment" have been substituted for "Local 
Government" in this section by section 4 of the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

Scope of the section: — No appeal lies under this seclicui against an order of 
acquittal passed by a Special Magistrate appointed under the provisions of the Bengal 
Act XII of 1932— LKAmi Narayan, 34 CrLJ. 1070, 38 CXW.N. 107, 145 I.C. 773, 
A.I.R. 1933 Cal. 776, 1933 CrC 1327. 

The terms of sec. 4l7 are unqualified by any restriction which may be derived from 
a considerauon of the terms of sec. 414. Had the Legislature intended to limit the right 
of the Local Government to appeal against the order of the lower Appellate Court in a 
criminal case, it would have said so speafically— Nur Ahmad. 35 CrLJ. 1229 (1231), 
151 I.a 114, 7 R A. 88, A.I R. 1934 AIL 842, 1934 A.L J. 839, 1934 Cr.a 1028. 

If one of two accused is acquitted, and appeal is preferred by the Government 
against his acquittal, he must be deemed to be Innocent of the charge made against 
him, and the Sessions Judge (In an appeal by the other accused against his conviction) 
ought not to pass any remarks impugning the correctness of the acquittal If the Session 
Judge passes any such remariss, the High Court will order those remarks to be expunged 
from the record— Abdwf Aztz, 25 CrLJ. 1245, 82 I.C. 173, AI.R. 1925 Lah. 129. 

1116. Only Government can appeal: — ^The High Court has no authority 
to entertain an appeal under this section except upon an appeal by the Local Covem- 
ment — Oklioy V. Madhoo, 19 W.R. 55? A. Dadd, 6 CL R. 245; Thandavan v. Ptiianna, 
14 Mad. 363. The intention of the Legislature is that there should be no interference 
by the High Court with an order of acquittal, e\"en though improper, except upon a 
formal appeal by the Local Covcrninent — 3 Bom. 150. The law, by limiting 
the nght of appeal against judgments of acquittal to the Local Government, prex'cnts 
personal vindictiveness from seeking to call lu question judgments of acquittal by way 
of appeal, and evidently intends that such interference shall take place only in those 
cases where there has been a miscarriage of justice so grave as would mduce the Local 
Government to move in the matter— Xoruna, 22 Cal. 164. 

Even the District Magistrate >s not competent to refer the case to the High Court. 
See Note 1197 under sec. 438. >Vhcre the prisoners conucted by a Magistrate are 
acquitted on appeal by the Sessions Judge, it is not competent for the District Magis. 
trate to transmit the proceeding to the High Cburt to has*e the Sesaons Judge's order 
of acquittal set aade— A. Dawd, 6 CL.R. 245. 

The power of appeal imdcr this section should be sparingly used by the Go\-enunent, 
but the discretion to exerase that power is not subject to the control of the 
CgtiTt—^akhaTom, 21 Bom.L.R. lOS4j A/oti, 26 Bo m . L . R . 113, 25_ CrA..J. 78o> Atjojt, 
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1917 P.R. 43, 19 Cr.LJ. 85, 43 I.C. 245; Mayandi, 34 Cr.LJ. 948, 145 I.C. 371, A.LR. 
1933 Mad. 230, 1933 Cr.C. 288. 

If a Judge oi the Executive Gowniraent find that an obvious error in a decision 
has been coirunitted, •whether the question involved is of greater or lesser public import- 
ance, a case of injustice is estabh^ed and one in which it is the duty of Government 
to make an appeal. A case, however petty it may appear to an administrator, is often 
a matter of great importance to the party affected fay the decision and it is the duty 
of the Executive Government to view the matter from this angle when considering 
the question of an appeal under sec 417, Cr. P. Code-~Sham Lai v. Chaman Lai, 
A.I.R. 1939 Lah. 406 (409), 41 P.LR. 175, II,.R. 1939 Lah. 116, 40 Cr.LJ. 942, 184 
I.C. 358. 

As to the High Court's power of reviang an order of acquittal, either at the 
instance of the Local Government, or at the instance of a private complainant, see 
Notes 1204 and 1219 under see, 439. 

• 1117. Public Prosecutor: — Only the Public Prosecutor can file an appeal 
under this section. The Local Government cannot direct any other person to appeal. 
The Legal Remembrancer is a Public Prosecutor within the meaning of this section— 
Tularam, 23 C.1V.N. 96, 46 Cal. 544. But the Legal Remembrancer of Bengal cannot 
be deemed to be the Public Prosecutor for the pro\nnce of Behar, from the mere fact 
that he has been directed by a letter of the Government of Bihar to file an appeal in 
the Calcutta High Court under section 417 against an order of acquittal passed in a 
Behar case, when the letter did not specially appoint him as such, and especially when 
there is already a Public Prosecutor for the proidnce of Behar. And the Legal Remem- 
brancer of Bengal therefore cannot file the appeal— Coyc Prasad, 41 Cal. 425. 

' A private prosecutor can neither present an appeal under this section nor apply 
in revision — Thandavan v. Perianna, 14 Mad. 363j In rt Poona Churn, 7 Cal. 447. 

1118. High Court:— appeal will he under this section only to the High 
Court. Where a District Magistrate entertained an appeal from an order of acquittal 
passed by the subordinate Magistrate, it was held that the District Magistrate acted 
without jurisdiction— ^o«g<wwr/, *7 Mad. 213; Sami Ayya, 26 Mad 478. A District 
Magistrate is not justified in setting aride an order of acquittal on his own initiative 
without moving the Local Government to file an appeal under this section for setting 
aside the same order— Xolfu. 35 Cr.L.J. 1151 (1152), 150 I.C. 852, 11 O.W.N. 818, 
A.LR. 1934 Oudh 327. So also, a Sessions Judge has no right to entertain an appeal 
against an order of acquittal — Baijanath v Court Kanla, 20 Cal. 633j Baroda, 2 C.W.Ni. 
cclvi, 

1119. Order of acquittal: — The withdrawal of a complaint by a complainant 
operates as an order of acquittal — Luchi, 19 W.R. 55. A judgment passed by the 
Sessions Judge, following the verdict of the jury acquitting the accused, is a judgment 
of acquittal for the purpose of appeal by the Local Government — Judoonatk, 2 CaL 
273. The words ‘appellate order of acquittal' mean and include all judgments of an 
Appellate Court by which a conviction is set aside — Cokool, 24 W.R, 41. 

The 'acquittal* contemplated by this section need not be acquittal ujwn all the 
charges. ^Vhere in a case tried by jury, an accused charged with murder was acquitted 
of that charge but was convicted of culpable homicide not amounting to murder, this 
section would apply and an appeal by the Local Government would lie in respect of 
the charge of murder, even though the j'udgniMit of the Sessions Judge was not a 
judgment of absolute acquittal — Judoonatk, 2 Cal. 273; Sitaram, 12 O.LJ. 421, 2 O.WJ^. 
550, 26 Cr.LJ. 1364. 

The acquittal in this section means the particular acquittal complained of by the 
Government, ^\’here the accused is drarged under secs. 211 and 500, I. P. C., and 
acquitted of both the offences, but the Government preferred an appeal against the 
acquittal under sec. 500, I. P. Code, the Court cannot question the propriety of 
the acquittal under see. 211, I. P. Code — Karigouda, 19 Bom. 51. 
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An order of a Sessions Judge passed on appeal under sec. 406 discharging an 
accused who was ordered by a Magistrate under sec. 118 to furnish security for good 
behaviour, cannot be considered to be an onglnal or an appellate order of acquittal 
within the meaning of sec. 417, so as to pve the Local Go\emment a right of appeal 
to the High Court — Samai Deen, 1 Luck. 231, 13 OLJ. 276, 27 Cr.L.J. 626, 94 I C. 
402. See also Babu Ram, A l.R. 1928 All L 

Interlocutory orders: — ^This section anon's an appeal only from an order of 
acquittal but not from any interlocutory order (eg., an order refusing to amend the 
charges) wluch has been passed in a case which has ended in an acquittal. Any 
objection to such an interlocutory order cannot be included .in the grounds of appeal 
against the order of acquittal. An order refudng to add to or amend the charges is 
not an "order of acquittal” j it is not even an order which can be said to form the 
ba^s of the order of acquittal or a necessary condition of its tenability, It cannot be 
said that the acquittal was due to the circumstance that the amendment was not 
allowed. But an order excluding as irrelevant a body of evidence tendered for the 
Crown, which had led to an acquittal as a logical and inevitable consequence, stands 
on a different footing ' In such a case the Government, on' its appeal against the 
acquittal, can also take objection to the order excluding the evidence — Vajiram, 16 
Bom 414 (428), followed in Stewart, 21 SLR 55, 27 Cr.L.J. 1217 (1228), 97 LC. 1041, 
A.IR. 1927 Sind 28 (per Rupchand, AJC). In the latter case, Kincaid, J C., is of 
opinion (dissenting from 16 Bom. 414) that although an order refusing to add or alter 
charges Is not appealable under sec. 417, still if such order is followed by an order of 
acquittal, the Lo(^ Government may apical. 

1120. When appeal will He: — An appeal against acquittal is a special 
weapon which the Local Government judiciously reserves for exceptional occasions and 
which 13 used after most anxious consideration and in cases which axe themselves of 
great public importance or m which a pnnaple is involved. It cannot be expected 
that the Government will utilise it freely in cases which, though of importance to 
individual subjects, are of little or no general interest— Si^cn Rai v. Bhagwat, 5 Pat. 
25 (32), 92 IC. 219. 6 P.L.T. 833, AIR. 1926 Pat 176, 27 Cr.LJ. 23S. The High 
Court will not interfere merely because it might itself, sitting as a Court of original 
jurisdiction, have arrived at a different conclusion — Mangat, 1903 PJI. 11; Jawai, 19 
Cr.L.J. 275, 44 LC 179, 1918 P.LR 70; Bishcn Smgh. 1914 P.LR, 125. 15 Cr.LJ. 203 
(207); Rom Karan. 26 PLR. 295, 7 Lah.L.J. 528, 26 CrL.J. 1141; Robinson, 16 AJL 
212; Gayadtn. 4 All. 148; Ramudu. 1931 MW.N. 729; U Ba U, 35 CrLJ. M5, 148 
I.C 1069, 1934 Cr.C. 267, AIR. 1934 Rang. 44; Kunja Dusadh, 23 Cr.LJ. 410, 3 
Pi.T. 396; Sheo Sewak Singh, 40 Cr.LJ. 772 (776), 183 I.C 405, A.I R. 1939 AIL 
457; but it must be shown, before an appeal can be accepted, that the judgment of 
the Lower Court was so dearly wrong or perverse or unreasonable that Its maintenance 
would amount to a miscarnage of justice— GAufaw Muhammad, 1897 P.R. 10; Ram 
Karan, supra; Cayadin, 4 AIL 148; Bishcn Singh, supra; Robinson, 16 AIL 212; 
Kunja Dusadh, 23 Cr.L.J, 410, 3 P.L.T. 396; Sundatdas, 26 CrLJ. 1028, 
87 LC 96, A.I.R. 1925 Smd 295; Sardoia Smgk, 39 P.L.R. 776. In respea 
to pure questions of fact, the power of Government to appeal from an acquittal should 
be limited to those cases where through the incompetence, stupidity or per\-ersity of 
a subordinate tnbunal such unreasonable and distorted condusions base been drawn 
from e%ndcnce as to produce a posiUve miscanwge of justice. MTiere the dedsioa of 
the Subordinate Court is an honest and w>l an unreasonable one, ol which the facts 
were susceptible, the High Court will not interfere— Rofriiuon, 16 AIL 212; Bddto, 32 
Cr.LJ. 1073, 133 I C 795, Ind. RuL 1931 AIL 747, A.I.R. 1931 AIL 712. 1931 Cr.C 
1048, 1931 AL.J. 1002. The Interference of the High Court should be limits to 
those instances in which the Lower Court has so obstinately blundered and gone wrong 
as to produce a result mischicMsus at once to the administration of justice and to 
the interests of the public— CajoJm, 4 AIL 148. la a Punjab case, howev-er. it has 
been held (dissenting from 4 148) thafsec 417 appears to place the Local 
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Gov'emment in no better or worse portion in appealing from 'a conviction, and it 
would be legislating ' rather than interpreting the law, to weigh a Government appeal 
with the necessity of showing that the Court below 'obstinately blundered' or ‘has 
so gone wrong as to produce a result misdiievous to the administration of justice and 
to the interests of the public’ — Uttam, 1885 P.R. 29. In some other Punjab cases 
it has been held (dissenting from the Allahabad ruling) that in order to justify inter- 
ference with a judgment of acquittal on a questitm of fact, it is sufficient if the finding 
is clearly wrong on the evidence and unreasonable in the opinion of the Appellate 
Court, whether or not the unreasonableness amounts to perversity, stupidity or incom- 
petence or whether the Court below can be said to have obstinately blundered in 
coming to \i— Chatter, 1904 P.R. 7, 1 Cr.L.J. 781. 1901 P.LR. 97? Bakhtawar, 28 
P.L.R. 313, 28 Cr.L.J. 556 (561), 102 I.C. 492, 8 A.I.Cr.R. 196. A.I.R. 1927 Lah. 
549? MuzaSar, A.I R 1933 Lah. 296, 1933 Cr.C 396. 36 Cr.L.J. 626, 148 I.C. 36; 
Rat Singh. A.I.R. 1933 Lah, 871 (874), 1933 Cr.C 1116, 146 I.C. 665. 35 Cr.LJ. 
137, 34 P.L.R. 1010. In an appeal by the Go%'emment from acquittal, the accused 
starts with a double presumption in his favour. Firstly, there is the rule that 
it is for the prosecution to make out their case, and until they do so beyond all 
reasonable doubt the accused must be presumed to be innocent; and secondly, that 
the accused having succeeded in securing an acquittal from a Court, the superior 
Court willnot interfere untd the Crown shows conclusively that the inleience of guilt 
is irresistible— Gfculflb Nabi. 6 Pat. 768. 29 CfL.J. 301 (305), 107 IC 835, A.IR. 1928 
Pat. 146, 9 A.I.Cr.R. 385. Before the High Court will interfere with an acquittal, the 
culpability of the accused must be very clear and indubitable— iacAAwan Das, 1918 
P.W.R. 30. 19 Cr.LJ. 710. 

In an appeal from an order of acquittal it ought to be remembered that there is 
always a presumption in favour of the innocence of the accused. This presumption 
very matenally affects the question of onus, which except within a limited range of 
cases lies upon the Crown, and where the finding of the subordinate tribunal is in 
favour of the accused, the burden lies upon the prosecution to prove that the finding, 
reached by the Court below, was not justified by the evidence. ^Vhere the ewdence 
against the accused is too scanty or insufficient to support the charge, the finding of 
the Court below cannot be displaced Again, where the case is somewhere on the 
border Jme or very near it and it was possible for the Court, upon a balance of 
probabilities, to hold a person guilty or not guilty, the reversal of the order of acquittal 
is not only undesirable and Inexpedient but is calculated to cause a miscarriage of 
justice, llhiere, however, the balance of evidence is distinctly against the accused or 
where material eridence has been misappreciated, overlooked or ignored, the High 
Court is bound to step in as much in the interest of the administration of justice as 
of the public generally— Ram Adhin, A.I.R. 1931 All. 439 (441), 1931 CrC, 711. 
In dealing with apipieals from acquittal, the High Court in India, in view of well 
recognised principles of crinunal jurisprudence, have always insisted that the Public 
Prosecutor must make out strong and cogent grounds to Justify interference with a 
judgment of acquittal. One of the cardinal prinaples of criminal law is that an accused 
is presumed to be innocent until his guilt is satisfactorily established. If there is any 
room for reasonable doubt the accused must haw the benefit of it 'The trial Court 
which has the oppxirtunity of seeing the witnesses is in a much better position to judge 
of their veracity than a Court of Ajipieal, and the Appellate Court ^ould, therefore, 
be slow to differ from the N’alue of thrfr tcstiinony unless there are good grounds for 
it— Bharat Singh. 33 CrL.J. 932. 139 I.C 740, 9 O.W.N. 14S, Ind. Rul. 1932 Oudh 
390; Paragi. 33 Cr.L.J. 929, 9 O.WJI. 321, Ind. Rul. 1932 Oudh 391, 139 I.C 756? 
Hub Lai 34 Cr.LJ. 858, 144 IC. 942, 10 323, A J.R 1933 Oudh 254, 1933 

CrC 560. An apepal against an acquittal, whidi turns on the facts, would only succeed 
where the order of acquittal was dearly wrong and involved a miscarriage of justice — 

V. San irin. 33 Cr.L.J. 701. 138 IC 523. 10 Rang. 312. A.I.R, 1932 Rang. 146. 1932 
Cr.C 709. Ind, RuL 1932 Rang. 170; Chattar Singh, 34 CrJUJ, 384, 142 I.C 312, 
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A.I R. 1933 Pesh. 27, 1933 Cr C. 327, Ind. RuL 1933 Pesh. 10; Superintendent and 
Rent., Legal ASairs, Bengal v. Bkagirath Makto. 35 CiLJ. 1367 (1372), 151 I C, 662, 
A.I.R. 1934 Cal. 610, 38 CWN. 854. 1934 Cr.C 9iJa. 59 C.LJ. 482; U Ra U. 35 
CrLJ. 853, 148 I.C. 1096, 1934 CrC 267, A.I.R 1934 Rang. 44; Nalha Singh. 35 
Cr.LJ. 349 (352), 147 IC. 234, ALR 1^ Lah 192, 35 PLR 75, 1934 Cr.C 447, 
AI.R. 1934 Lah. 212? Kura. AIR 1934 Lah. 523, 36 Cr.LJ. 635, 155 I.C. 118, 35 
P.LR. 581, 1934 CrC. 809; All. Gyi, 17 N.LJ. 189; Nga Po Yin, 35 Cr.L.J. 786, 
148 I.C. 806, 1933 Cr.C. 1477, A I.R 1933 Rang 387. The deasion of the trial Court 
is entitled to great \reight and the High Court should interfere only ^ihen it is satisfied 
that the view of the trial Magistrate v.a5 v.rong and that it was contrary to the weight 
of the evidence— SAco Sewak Singh. 40 CrL.J. 772 (776), 183 I.C. 405, A.I.R. 1939 
AU. 457. 

If the Appellate Court, after beanng in mind that there is the presumption of 
innocence in favour of the accused, still further strengthened by his acquittal, and 
that the tnal Court nas m a better position to judge of the credibility of the witnesses 
examined before it and, therefore, great weght has to be attached to its view, is 
nevertheless fully convinced that the conclus.on of the trial Court was clearly wrong 
and its conclusion was contrary to the weight of the evidence, it would be fully justihed 
in setting aside the order of acquittal The mere fact that it is not possible to hold 
that lower Court has been incompetent, stupid or per\’eise or has come to an un- 
reasonable and distorted conclusion or has obstinately blundered, would not be sufficient 
to pre%-ent the Appellate Court from allowing an appeal against an acquittal if it were 
fully convinced that the Court below has been misled by the extremely cle\’er nature 
of some false evidence supported by a forged documeni-^hcw Janak. 35 Cf.L.J. 364 
(373), 147 I.CX 238. 1933 ALJ 1573, A.I R. 1934 All. 27, 56 AU. 354, A.L.R. 1934 
All. 89, 1934 CrC. 59 (FB )? Shea Seteak Smgh. 40 CrLJ. 772 (773), 183 I C. 405, 
A.I R. 1939 All. 457, 1939 A W R (K.C) 305. There is no indication m the Code of any 
linutation or restriction on the High Court in the exercise of its powers as an Appellate 
tnbunal No d.stinction is drawn as regards the powers of the High Court m dealing 
with an appeal, between an appeal from an order of acquittal and an appeal from a 
conviction. There w no foundation (or the view that the High Court has no power or 
jurisdiction to reverse an order of acquittal on a matter of fact, except in cases in 
which the lower Court had "obsUnaidy blundered," or has "through incompetence, 
stupidity or per>-ersily" reached such “distorted conclusions as to produce a positive 
miscarriage of justice," or has in some other way so conducted or misconducted itself 
as to produce a glaring nuscarnage of justice, or has been tricked by the defence so 
as to produce a similar result. Sections 417. 418 and 423 of the Code ghe to the 
High Court full power to re^^ew at large the evidence upon which the order of 
acquittal should be reversed. No limitation should be placed upon such power, unless 
it be found expressly stated in the Code. But m cxemsing the power conferred by 
the Code and before reaching its conclusion upon fact, the High Court should and 
w-ill alwa>s give proper weight and considcraUcn to such matters as (1) the views 
of the tnal Judge as to the cred.bility of the witnesses; (2) the presumption of inno- 
cence in favour of the accused, a presumption certainly not weakened by the fact that 
he has been acquitted at his tnal; (3) the nght of the accjscd to the benefit of 
any doubt: and (4) the slowness of on Appellate Court in disturbing a finding of 
fact arrived at by a Judge who had the advantage of seeing the witnesses— SA« 
Su-amp. 36 Cr.LJ. 786. 151 I C. 322. 55 AIL 645. 39 C.W.N. 15, AIJL 1934 P.C 227, 
60 CLJ. 276, 67 M.L.J. 664, 15 P.L.T. 607, 1934 CrC. 1134, 36 Bom.LR. 1185, 
1934 M.WJ4. 1017. A.L.R. 1934 P.C 193, 4 A.WJL 471, 1934 Ai.J. 905, 151 IC 322, 
11 OW.N. 1119. 40 ML.W. 436. See also .Vtir Ahmad. 35 CrXJ. 1229 (1231), 
151 IC 114, 7 RA. SS. AIR. 1934 AIL 842, 1934 AX.J. 839. 1934 CrC lQ2a{ 
Dasani Rai. 34 CrL.]. 1232. 145 1C 2M. AI.R. 1SQ3 AIL 574, 1933 Cr.C 913; 
Sitol. 25 CrL.J. 848. 148 IC 1059, 11 a\VJ4. ^ 1934 Cr.C 6S0. ALR. 1334 
Oudh 229; Dhuio. 35 CrLJ. 1142, 150 IC 726, 1934 Cr.C 743, AIJL 1934 Sind 
84, AJ-.R. 1934 Smd 92; Nga .M}a Meung. AIJL 1936 Rang. 90 (94), 1936 Cr.C 
Cr.— 83 
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'J14; Maung Aung Gyaw, A.I.R. 1936 Rang 7, 161 I.C. 617; GkttJamali Bahawal, 
39.Cr.LJ..462. 174 I.C. 694. 32 S.L.a 694, 10 R.S. 261, A.I.R. 1933 Sind 67; 
Bheo Sewak Singh, 40 Cr.LJ. 772 (773), 183 I.C. 405, A I.R. 1939 All. 457, 1939 
AAV.R. .(H.C.) 305. In case of appeals at the instance of the Government under 
this section, as a matter of junsdiction, the whole case is at large before the High 
Court both as to the facts and as to the law. But it is impossible to refuse to face the 
fact that there is a difference between the consideration of a case upon an appeal of 
this kind and its conaderation when ‘res tnlegra in the Court below. As the Privy 
Council has pointed out in the first and fourth of the matters it has e.^pressly alluded 
to, the Appellate Court will be ^ow to disturb a finding of fact arrived at by a Judge 
who has had opportunities for assesring the value of evidence which the Appellate Court 
has not had. An Appellate Court pursuing tins principle will be slow to substitute a 
view of the facts of its own for an opposite view of the facts held by the Judge below. 
Inhere the latter are, upon the evidence, reasonable views, even though the Judges in the 
Appellate Court might have preferred a view of their own if the matter had been 'res 
I'nfcgrti'. Moreover, as has also been pointed out by the Judicial Committee, the 
presumption of innocence and the title of the ac^sed to the benefit of any doubt are 
certamly not lessened by the fart that they have been acquitted at their trial— A/fafi 
Mohammad Khan, 41 Cr.LJ, 647 (654), 188 I.C. 649, A,IR. 1940 All. 291, 1940 A.LJ. 
206. 1 In .an appeal against a conviction, it is only necessary to satisfy the Appellate 
Court that there is a reasonable doubt as to the guilt of the accused to induce the 
Appellate Court to interfere but when there is a reasonable doubt as to the guilt of 
the accused, the Appellate Court will not interfere with an acquittal. Nor will the Court 
in this or any other proceedings forget that the burden of proof lies upon the prosecution. 
It is for the prosecution to prove the guilt of the accused; it is not for the accused to 
prove his innocence. The High Court will not interfere and reverse an order of acquittal 
merely because there is room for an honest difference of opinion, merely because upon 
the evidence the Judge might have come to the conclusion that the accused was guilty. 
The High Court will not interfere unless it is quite clear that the Judge or Magistrate 
jrhose judgment of acquittal is appealed against is wrong and it must, in every case, 
assurmng that Government have appointed competent Judges and competent Magistrates, 
give careful consideration. and due weight to the findings of lower Courts. It is not 
intended that this section should be used in e\'cry case where Government thinks there 
should be a conviction. It is not a power lightly to be used. It should be used only 
when there can be no reasonable doubt upon the record as to the guilt of the accused, 
beanng in mind that when considering whether there is or is not such a doubt, the 
Aj 5 ?ellate Court will bear in mind those rules both of justice and prudence to whidi the 
Privy Council in the case of Shea Swarup v. Emp, supra, refers — Culab Shah Kadh 
Shah. 39 CrLJ. S04, 174 I.C 835, A.I.R. 1938 Sind 80, 32 SL.R. 689, 10 R.S. 269. 
It is an adnutted principle of law that in an appeal by Government from acquittal the 
accused starts with the double presumption m his faTOur. Firstly, there is the rule that 
it is for the prosecution to make out their case, and until they do so beyond all reasonable 
doubt, the accused must be presumed to be innocent, and secondly, that the accused 
having succeeded in securing an acquittal from Court, the superior Court will not 
interfere until the Crown shows amcluavely that the inference of guilt is irresistible. 
\Miere two opinions can be formed on the same evidence and one of them has been 
formed by the trial Court, the authorities are consistent that the Appellate Court would 
pot disagree, even if the balance of priAabifUies be in fa\our of the opposite \aew. On 
the other hand, if only one opinion could be formed on the material on the record and 
the trial Court has gone counter to it. it would be presumed that the Court has acted 
pef\-erscly in weighing the proof and iu judgment will be liable to interference— 
Amir, A.I.R. 1931 Pesh. 129 (132), 1932 Cr.C. 1402, 36 Cr.LJ. 443, 153 I.C 35. 
In a case .in which the result depends upon the appreciation of the evidence by the 
trial Judge, the High Court would be slow to interfere with his order of acquittal. 
But where the only question for decision is the proper or legal inference to be drawn 
from the farts proved m the case and the trial Judge has erred in failing to draw the 
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“clear, Indubitable and irreastible" inference from the facts established according to 
him by the prosecution, the High Court uill interfere and set aside the order of 
acquittal in appeal — Public PtosccuIot v . Routhula Kondahao, A.I.R. 1939 Mad. 96, 
1938 M.WN. 1121, 48 ML.W. 754, 1938 MCrC 334, 48 M.L.W. 754, 180 I.C. 631, 
40 Cr.L J. 458. Appeals by the Crown against acquittals on question of fact and fact 
alone are not often encouraged by Appellate Courts— SaMf- & Rem , L. A , Bengal v. 
Jatindra Mohan Ray, 38 Cr.LJ 638, 168 I.C 738, 9 RC. 874, A.I.R. 1937 Cal. 156. 

In appeal against an order of acquittal it is for the Crown to show that the judgment 
of acquittal is wrong— S«l/an, 36 CrLJ 1243 (1245), 157 IC 691, 8 RL. 137, 37 
PX R. 632. No Condition is imposed on the High Ciourt m an appeal against acquittal 
by a Judge trying the case with assessors All that the High (^rt has to see is whether 
the offence charged is proved against each of the accused persons and for this purpose 
the High Court has to take the definition of "proved" given m the Indian Evidence Act 
—Shea Dayal. A I.R 1933 All 535 ( 538). 55 AH 689, 147 I C 15, 1933 Cr.C. 870. 

The High Court is loath to interfere and will only do so if it is proved without 
any doubt not only that the accused person is guilty, but that he has been acquitted 
on unreasonable groundfr-GMoor, 32 CrXJ. 694 ( 697), 131 IC. 436, 8 OW.N 101, 
AIR. 1931 Oudh 116, 1931 CrC. 2T6, Ind Rul. 1931 Ouiffi 196; Ram Dal. 34 CrL.J. 
538 (540), 143 IC 129, Ind Rul. 1933 Oudh 161, AIR. 1933 Oudh 340, 1933 CrC. 
775, 10 O.W N. 585; Parmeslmar Din. AIR 1933 Oudh 372, 1933 Cr C 1049, 146 I C 
431, 35 Cr.LJ. 66, 10 OWN. 742; Rama Murli v fat Indta, 34 CrL.J. 661, 143 I.C. 
852, 10 O.W.N. 345, AIR. 1933 Oudh 257, 1933 CrC. 562, Ind Rul 1933 Oudh 215, 

Where there has been acquittal by a unanimous verdict of the jury accepted by 
the Ses^ons Judge, the mere fact that there lias been a misdirection to the jury will not 
justify the reversal of the verdict, unless the misdirection has m fact occasioned a 
failure of justice^/iysm Sundat, 26 C.WN 558 The High Court will not accept 
an appeal against an acquiccaf merely because tbe trial in the Court was iffegaf oa 
account of misjoinder of charges; the Appellate Court will interfere only where it is 
satisfied that the order of acquittal is obviously erroneous or is one which should not 
be maintained owmg to the trul Court having omitted to mnsider material evidence— > 
fagat Ram, 48 I C 167, 19 CrL.J. 987 (Lah). Where no evidence whatsoever was 
produced against the accused owing to the neglect or omission of the Crown, and be 
was acquitted, the High Court would not accept an appeal against the acquittal and 
remand the case to the lower Court on the ground that there bad not been a proper 
trial of the accused. Such a procedure would expose the accused to a further ordeal 
and expenses, and he ought not to be made to suffer because of the deficienacs of the 
prosecution in the conduct of the trial — Jasuani Rat, 5 Lah. 404. The High Court 
will not interfere unless the judgment of the Court below was wrong and perverse and 
without jurisdiction and based upon obvious errors m procedure; it will not interfere 
where the decision of the Magistrate even though wrong was based at the most on a 
doubtful weighing of facts and not on any iircgalanty or ncgbgcnce or other matter going 
to the jurisdiction or the regularity of the trial— 18 CWN. 666, 15 Cr.L.J. 160. 
.Where the question involved in the case is not of any public interest, and the parties have 
a remedy in a Civil Court, no interference with the order of acquittal is necessary — Ganga 
Singh v. Ramzan, 26 CrXJ. 337, 84 I.C. 641, A.I.R. 1923 Lah. 601. Where the evidence 
is all oral and its credibility is a mere matter of opuuon without mvoiving other con- 
siderations, the opinion of the Court which heard the witnesses must be treated as 
almost conclusive and the High Court should not interfere— C/iaRcr SmgA, 1904 PJL 7, 

1 CrLJ. 781; Bishen Sngh. 1914 P.LR. 125, 15 CrXJ. 203 (207); SamanJ. 22 
CrLJ. 172 (Lah.); Jauat. 44 1 C. 179, 19 CrXJ. 275, 19 P.R. 1918 (Cr.), 70 PT P. 
1918. But where the evidence of a large number ol cje-wilnesses including persons 
injured in the attack is discarded roauily on the ground that they belong to the party 
opposed to die accused persons and where the testimony of the disinterested witnesses 
supporting them is not acted upon, a Court of Appeal is dearly entitled to deode 
whether it will or will not attach the some importance as the Court below to an 
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argument of a general nature based on enmity between the parties— B/wiAAcn. 32 
CrX.J. 485 (490), 130 I.C. 324. A.I R. 1931 Lah, 18, Ind. Rul. 1931 Lah, 260, 31 PX.R. 
1026, 1931 Cf.C. 82. Before the High Court could interfere, it must be satisfied that 
the indications of mistake are obvious or the evidence is too strong to be rejected — 
Chatter Singh, supra; Bishen Singh, supra; Muhammad Shaffi. 1918 P.R. 25, 19 CrlJ. 
723; PaUia. 20 Cr.LJ. 188, 49 I C. 604, 1919 P.W.R. 12; Samand, 22 CriJ. 172 
(Lah.), 59 I.C. 924. An appeal will he under this section when there is an error of 
law on the part of the Lower Court — Ttmmal, 21 All. 122; Kandaswami, 1933 M.W.N. 
242; SupdL & Rem. Legal Avoirs, Bengal v. Ratsoffe, 34 Cr.L.J. 631, 143 I.C. 774, 
A.LR. 1933 Cal. 145, 60 Cal. 44. 1933 Cr.C 222, Ind. Rul, 1933 Cal. 477. IVhere the 
Sessions Judge has overlooked the mam and cmdal circumstance which goes to corro- 
borate the evidence of an accomplice and has acquitted the accused, the High Court 
will entertain the appeal from acquittal, and determine one way or the other the guilt 
of the accused — Gobardkan, 9 AH. 528. The Crown coming in appeal against an order 
of acquittal ought to show that the view taken by the first Court as to the reliability 
ol the approvers is enoneous — W’ajid, A.IR. 1933 Pat. 500 (51S>. Where the Ixiwei 
Court has considered the evidence from a wrong angle, and has come to an erroneous 
deci»on, an appeal will he, and the High Court has jurisdiction to convict the accused 
—Sunderdas, 21 SL.R 111, 87 I.C. 916, A.I R. 1925 Sind 295, 26 Cr.L.J. 1028 (1029); 
Kadir Bux. 9 SL.R. 17. 16 Cr.L.J. 604, 32 I.C. 137. 

IVhcre there are facts or circumstances disclosed by the evidence which may not 
unreasonably be accepted as grounds for the conclusion arrived at by the Sessions Judge, 
the High Court should treat the application by the Crown for the admission of an 
appeal from an acquittal on the same footing as the application of a convicted person 
against his coviction and sentence and should decline to interfere— Aung Cyaw, 
38 Cr.L.J. 295, 166 I.C. 645, 9 R.R. 278, A I R 1937 Rang. 7. 

4Vhere the question involved in the case is one of great importance in view of the 
scope of an Act under consideration and of the necessity, in the interests of the com- 
munity, of the strict observance of its prowsions, the High Court will interfere with an 
order of acquittal— T/ie Supdt. & Remem. of Legal ABatrs, Bengal v. The Bengal Salt 
Co., Ltd., 63 C.L.J. 188. 

The High Court should be somewhat less reluctant to interfere with acquittals in 
appellate than in original cases — Ckatlar Singh, 34 Cr.L.J. 384, 142 I.C. 312, A.LR. 1933 
Pesh. 27, 1933 Cr.C. 327, Ind. Rul. 1933 Pesh 10. 

1121. Appeal from acquittal and appeal from conviction corn- 

paired: The Ck)de makes no distinction between an appeal from an acquittal and one 

from a comuction. Any rule of Court which differentiates their position would be 
tantamount to an usurpation of legislative function by the Court. If there is any 
difference in the respective positions of Government as appellant under sec. 417 and a 
convict appealing from the judgment convicting and sentencing him, it takes its rise 
from the principles of judiaal construction and adjudication in criminal cases, with 
which the statute law has no concern. There are certain rules of adjudication and 
conduct which Judges in India invariably follow. One of these is that every man is to 
be presumed innocent until his guilt is established; another is that if there is a reasonable 
doubt, the accused must have the benefit of th;^t doubt An appellant from a judgment 
of conviction can always invoke the support of these principles, if he can show that the 
facts of hh case come within their purview. If he makes out that the essential evidence 
against him is not suffiaently reliable, as the lower Court thought, or that all reasonable 
doubt as to his guilt is not removed therdiy, he is bound to succeed on these principles. 
An appellant from a judgment of acquittal has. on the contrary, to work in the face 
of these principles and to salisly the Court that the accused can derive no benefit 
from them on the facts of the case under appeal. His task is thus naturally more 
difficuU than that of the convict appellant. In all questions of fact, the Court of 
first instance, which has all the witnesses before itself, has a great advantage over 
the Court of appeal, which deals with the cndcncc second hand; great regard is 
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therefore paid to the opinion of the first Court on the oral evidence, and a Court of 
appeal is ordinarily reluctant to differ from its opinion, unless for cogent grounds. In 
an appeal from a conviction this regard is tempered somewhat by considerations of 
fairness to the accused in deciding the question of his guilt which the highest principles 
of cnminal law enjoin on the Courts. But such considerations have no application 
in an appeal from an acquittal where naturally the Court is chary of disturbmg a 
finding of the first Court rejecting the evidence against the accused as unrehable 
and declaring his innocence. The cumulative efiett of these considerations creates a 
considerable difference between an appeal from a conviction and one from an order of 
acquittal as regards the decision or their subject matter, though both appeals are placed 
on the same footing in the statute law of procedure — Chatter Smilt, 1904 P.R. 7, 1904 
P.L.R, 97, 1 CrLJ. 7815 Bibkutt. 17 Cal. 485; Hamaman. 1909 P.R. 15, 4 I.C. 864, 
11 CrLJ. 66. According to a large volume of case-law on the subject appeals against 
acquittal are to be judged by a standard diilerent from that applicable to those against 
convnction— 32 Cr.LJ. 1079 (1081). 133 IC. 865, 32 P.L.R. 405, AI.R, 
1931 1-ah. 465, 1931 CrC. 689, Ind. Rul 1931 Lah. 833. Though the Code makes 
no distinction between a Government appeal from an acquittal and a convict’s appeal 
against his conviction, the High Courts have always insisted that the Public Prosecutor 
must make out a strong and cogent ground to justify interference with a judgment 
of acquittal The initial presumption of innocence is strengthened by the verdict of 
acquittal from the trial Court, and the Court of Appeal will interfere only if it is 
proved without any doubt not only that Uie accused person is guilty but that he has 
been acquitted on unreasonable grounds— Ahmad, 7 Luck. 52J, 1932 Cr.C. 
872, 9 O.WN. 3, 139 I.C. 751, AIR. 1932 Oudh 317, Ind. Rul. 1932 Dudh 383, 33 
Cr L J. 920 Under sound principles of cnminal junsprudence, the indication of error 
in the judgment of acquittal ought to be clearer and more papable and the evidence 
more cogent and convincing in order to justify its being set as.de than would be 
necessary in the case of a judgment of conviction — K^B v. Chatter Stnth, supra; 
Bakktawar. 23 PLR. 313, 102 IC 492. 8 AI.CrR. 196, A.I.R. 1927 Lah. 549. 
28 CrLJ. 556 (561)} Tutett, 1920 P.LR. 125. 21 CrL.J. 349. 55 I.C. 685. Apart 
from these considerations, there is no distinction as to the mode of procedure between 
(he (no classes of appeals. Both appeals are governed by the same rules 
and subject to the same limitations There is nothing in the Code which indicates that 
an appeal from an acquittal allowed m the interest of public safety, peace and order, 
should receive any difierent treatment from any other appeal or class of appeals— 
Harnaman, suprai Bibhuti, 17 Cal. 485; Prog Dal. 20 All. 459; Uttam, 1885 P.R. 
29; Lakshmi Narasimham, 2 Weir 462; Chatter Singh. 1904 P.R. 7, 1 CrL.J. 781; 
Bam Adhm, A.I.R 1931 All. 439 (441). 1931 CrC 711; Shea Suarup, 39 CWN. 15, 
60 CL.J. 276, AIR. 1934 P.C 227. 6l M.LJ. 664. 15 P.L.T. 607. 1934 Cr.C. 1134, 
36 BomLR 1185, 1934 M WN. 1017. ALR 1934 PC. 193, 4 A.W.R. 471, 1934 AXJ. 
905. 151 IC. 322, 11 O.WN. 1119, 40 MLW. 436. In both kinds of appeals, the 
appellant has to satisfy the Court that there docs exist some good and strong ground 
apparent upon the record for interfcnng with the deliberate determination by the Judge 
who has had all the evidence before him and has arrived at that determination with 
that great advantage in his favour— Prog Dat, 20 All 459. So also, with regard to the 
considerations of evidence, an appeal from an acquittal does not stand on a different 
footing from an appeal from a conviction No distinction is drawn in the Code between 
the two kinds of appeal, as regards dealing with the evidence — Matukdharj, 20 CWJ4. 
128, 17 CrL.J. 9; Sakhaiam. 21 BontLIL 1(64, 21 CrLJ. 17, 54 IC 161. If the 
High Court thinks that the lower Court has taken an erroneous view of the evidence 
and should have convicted, the High Court can convict the accused, in the same way 
as it can acquit an accused in an appeal against a conviction, if it Uunks that the lower 
Court ought to have acquitted. In this respect the Code makes no distinction between 
an appeal from an acquittal and an appeal from a conviction— .tfo/i. 26 Boin.L.R. 113. 
25 CrL.J. 786; Sakharam, supra; Kadir Bux, 9 SCR. 17, 16 CrJ.J. 604, A.I.R. 1915 
Smd 8, 32 I.C 137. This no doubt is to some extent correct but as has been pointed 
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argument of a general nature based on eiunity between the parties — Bkatkiian, 32 
Cr.L.3. 485 (490), 130 I.C. 324. A.I.R. 1931 Lah. 18, Ind. Rul. 1931 Lah. 260, 31 P.L.R. 
1026, 1931 Cr.C. 82. Before the High Court could interfere, it must be satisfied that 
the indications of mistake are obvious or the csidence is too strong to be rejected— 
Chatter Singh, supra; Bishen Singh, supra; Muhammad Shaffi, 1918 P.R. 25, 19 CriJ. 
723; Pallia. 20 Cr.LJ. 183, 49 I C. 604, 1919 P.W.R. 12; Samand. 22 CrXJ. 172 
(Lah.), 59 I.C 924. An appeal will he under this section when there is an error of 
law’ on the part of the Lower Court — Timmal, 21 All. 122; Kandaswami, 1933 M.IVJJ. 
242} Supdt. & Rem. Legal ABairs, Beng<d v. Raisalle, 34 Cr.L.J. 631, 143 I.C 774, 
A.I.R. 1933 Cal. 145, 60 Cal. 44, 1933 Cr.C 222, Ind. RuL 1933 Cal. 477. Where the 
Sessions Judge has overlooked the main and crucial circumstance which goes to corro- 
borate the evidence ol an accomplice and has acquitted the accused, the High Court 
will entertain the appeal from acquittal, and determine one stay or the other the guilt 
of the accused — Gobardhan, 9 All. 628. The Crown coming in appeal against an order 
of acquittal ought to show that the view taken by the first Court as to the reliability 
of the approvers is erroneous— A.I.R. 1933 Pat. 500 (503), \Miere the Lower 
Court has considered the evidence from a wrong angle, and has come to an erroneous 
(ledsion, an appeal will lie, and the High Court has jurisdiction to convict the accused 
'—Sunderdas, 21 S.L.R, 111, 87 I.C. 916, A.I.R. 1925 Sind 295, 26 Cr.L.J. 1028 (1029); 
Kadir Buz. 9 SL.R, 17, 16 Cr.L.J. 604. 32 I.C 137. 

Where there are facts or circumstances disclosed by the evidence which may not 
unreasonably be accepted as grounds lor the conclusion arrived at by the Sessions Judge, 
the High Court should treat the application by the Crowm for the admission of an 
appeal from an acquittal on the same footing as the application of a convicted person 
against his covicuon and sentence and should decline to interfere— A/j«ng Aung Gyaic, 
38 Cr.L.J. 295, 166 I.C. 645, 9 R R. 278, A.I.R. 1937 Rang. 7. 

' 'VN’here the question involved in the case is one of great importance in v-iew of the 
SMpe of an Act under consideration and of the necessity, in the interests of the com- 
munity, of the Strict obser\’ance of Its pronsions, the High Court will interfere with an 
order of acquittal— T/ie Supdt. £ Remem. of Legal Affairs, Bengal v. Die Bengal Sdt 
Co., Ltd., 63 C.L.J. 188. 

- The High Court should be somewhat less rcl’jctant to interfere with acquittals in 
appellate than in original cases — Chattar Singh, 34 Cr.L.J. 384, 142 I C. 312, A.I.R. 1933 
Pesh. 27, 1933 Cr.C. 327, Ind. Rul. 1933 Pcslu 10. 

1121. Appeal from acquittal and appeal from conviction com* 
pared: — The Code makes no distinction between an appeal from an acquittal and one 
from a conviction. Any rule of Court which differentiates their position would be 
tantamount to an usurpation of legislative function by the Court. If there is any 
difference fn the respective positions of Government as appellant under sec. 417 and a 
cons’ict appealing from the judgment convicting and sentencing him, it takes its rise 
from the principles of judicial construction and adjudication in criminal cases, with 
which the statute law has no concern. There are certain rules of adjudication and 
conduct which Judges in India invanabljr follow. One of these is that ever}' man is to 
be presumed innocent until his guilt is established; another is that if there is a reasonable 
doubt, the accused must have the benefit of thi^t doubt. An appellant from a judgment 
of consirtion can always invoke the support of these principles, if he can show that the 
facts of his case come within their purview. If he mokes out that the essential cv’idence 
against him is not sufficiently reliable, as the lower Court thought, or that all reasonable 
doubt as to his guilt is not removed thereby, he is bound to succeed on these principles. 
An appellant from a judgment of acquittal has, on the contrary, to work in the face 
of these principles and to satisfy the Court that the accused can derive no benefit 
from them on the facts of the case under appeal. His task is thus naturally moie 
difficult than that of the convict appellant In all questions of fact, the Court of 
first instance, which has all the witnes.ses before itself, has a great advantage over 
the Court of appeal, which deals with tlie evidence second hand; great regard is 



.Sec. 417.] 


THE CODE OF CRmJNAL PROCEDUI^ 


1317 


therefore paid to the opinion of the first Court on the oral evidence, and a Court of 
appeal is ordinarily reluctant to differ from its opinion, unless for cogent grounds. In 
an appeal from a conviction this regard is tempered somenhat by considerations of 
fairness to the accused in deciding the question of his guilt which the highest principles 
of cnminal law enjoin on the Courts. Bui such considerations have no application 
in an appeal from an acquittal where naturally the Court is chary of disturbing a 
finding of the first Court rejecting the mdence against the accused as unreliable 
and declaring his innocence. The cumulative effect of these considerations creates a 
considerable difference between an appeal from a conviction and one from an order of 
acquittal as regards the deauon or their subject matter, though both appeals are placed 
on the same fooling in the statute law of procedure — Chatter Singh, 1904 P.R. 7, 1904 
P.LR. 97, 1 Cr.LJ. 781; Bibhuli. 17 CaL 485; Hamaman, 1909 P.R. 15. 4 IC 864, 
11 Cr.LJ. 66. According to a large volume of case-law on the subject appeals against 
acquittal are to be judged by a standard different from that applicable to those against 
conviction— Wazafl'ar. 32 Cr.LJ, 1079 (1081), 133 1C. 865, 32 P.L.R. 405, A.IR. 
1931 Lah. 465. 1931 Cr.C. 689, Ind. Rul 1931 Lah. 833. Though the Code makes 
no distinction between a Government appeal from an acquittal and a convict’s appeal 
against his conviction, the High Courts have alwaj's insisted that the Public Prosecutor 
must make out a strong and cogent ground to justify interference inth a judgment 
of acquittal. The initial presumption of innocence is strengthened by the verdia of 
acquittal from the tnal Court, and the Court of Appeal will interfere only if it is 
prov’ed without any doubt not only that the accused person is guilty but that he has 
been acquitted on unreasonable grounds— li/o^hool Ahmad, 7 Luck. 511, 1932 Cr.C. 
872. 9 O.WJ4. 3. 139 I.C 751, A I R. 1932 Oudh 317, Ind. Rul 1932 Oudh 383, 33 
Cr.LJ. 920. Under sound pnnciples of cnminal junsprudence, the indication of error 
in the judgment of acquittal ought to be clearer and more papable and the evidence 
more cogent and convincing m order to jusbly its being set aside than would be 
necessary In the case of a judgment of conviction— ^ -E v. Chatter StngA, supra; 
Bakhtauat, 28 PLR. 313, 102 IC 492. 8 A.ICrR. 196. A.IR. 1927 Lah. 549, 
28 Cr.LJ 556 (561); Turen. 1920 PLR 125. 2l CrLJ 349. 55 I.C. 685. Apart 
from these considerations, there is no distinaion as to the mode of procedure between 
the tno classes of appeals. Both appeals are governed by the same rules 
and subject to the same limitations There is nothing m the Code which indicates that 
an appeal from an acquittal allowed m the interest of public safety, peace and order, 
should receive any difierent treatment from any other appeal or class of appeals — 
Hennaman, supra; Bibbuti, 17 Cal 485; Prog Dal, 20 All. 459; Utlam, 1885 PR, 
29; Lakshmi Narastmham, 2 Weir 462; Chatter S.ngb, 1904 P.R. 7, 1 CrL.J. 781; 
Ram Adhin, AIR. 1931 All 439 (441). 1931 CrC 711; Skeo Suarup, 39 C.WN. 15. 
60 C.LJ. 276, AIR. 1934 PC. 227, 61 MLJ 664. 15 P.L.T. 607, 1934 Cr.C 1134, 
36 BomLR. 1185, 1934 M WN 1017, ALR. 1934 P.C. 193, 4 A.W.R. 471, 1934 ALJ. 
905, 151 I a 322. 11 O.W.N. 1119. 40 ML.W. 43a In both kinds of appeals, the 
appellant has to satisfy the Court that there does exist some good and strong ground 
apparent upon the record for interfermg uilh the deliberate detenmnalion by the Judge 
who has had all the evidence before him and has arrived at that determination with 
that great advantage in his favour — Frag Dat, 20 AIL 4S9. So also, with regard to the 
considerations of evidence, an appeal from an acquittal does not stand on a different 
footing from an appeal from a conviction. No distinction is drawn in the Code between 
the two kinds of appeal, as regards dealing with the evidence — Maiukdliari, 20 CWJ4. 
128, 17 CrLJ. 9; SaMaram, 21 1C64, 21 Cr.LJ. 17, 54 I.C 161. If the 

High Court thinks that the lower Court has taken an erroneous vnew of the evidence 
and should have convicted, the High Court can convict the accused, in the same way 
as it can acquit an accused m an appeal agmnst a conviction, if it thinks that the lower 
Court ought to have acquitted In this respect the Code makes no distinction between 
an appeal from an acquittal and an apical from a convncuon— 26 Boin.L.R. 113, 
25 CrL.J. 786; Sakkaram, supra; Kadir Bux, 9 SL.R. 17, 16 CrU. 6(M, A.IJL 1915 
Sind 8, 32 I C. 137. This no doubt is to some extent correct but as has been pointed 
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argument of a general nature based on enmity between the parties— 32 
CrXJ. 485 (490), 130 I.C. 324. A.I.R. 1931 Lah. 18, Ind. Rul. 1931 Lah. 260, 31 PX.R. 
1026, 1931 Cr.C. 82. Before the High Court could interfere, it must be satisfied that 
the indications of mistake are obvious or the evidence is too strong to be rejected— 
Chatter Stngh, supra; Bishen Singh, supra; Muhammad Shaffi, 1918 P.R. 25, 19 Cr.LJ. 
723; Pallia, 20 Cr.L.J. 188, 49 I.C 6(M, 1919 P.W.R. 12; Samand, 22 CrXJ. 172 
(Lah,), 59 I.C. 924. An appeal will he under this section when there is an error of 
law on the part of the Lower Court — Ttmmal, 21 All. 122; Kandaswami, 1933 M.W24. 
242; Supdt. & Rem. Legal Affairs, Bengal v. Raisalle, 34 CrX.J. 631, 143 I.C. 774, 
A.I.R. 1933 Cal, 145, 60 Cal. 44. 1933 Cr.C 222, Ind. Rul, 1933 Cal. 477. Where the 
Sessions Judge has overlooked the main and crucial circumstance which goes to corro- 
borate the evidence of an accomplice and has acquitted the accused, the High Court 
will entertain the appeal from acquittal, and determine one way or the other the guilt 
of the accused — Gobardhan, 9 All 528. The Crown coming in appeal against an order 
of acquittal ought to show that the view taken by the first Court as to the reliability 
of the approvers is erroneous — Wajid, A.I.R. 1933 Pat. 500 (503). IVhere the Lower 
Court has considered the evidence from a wrong angle, and has come to an erroneous 
decision, an appeal will he, and the High Court has jurisdiction to convict the accused 
'Sunderdas, 21 S.L.R. HI. 87 IC. 916, A.I.R. 1925 Sind 295, 26 Cr.L.J, 1028 (1029); 
Kadir Bux, 9 S.L.R. 17. 16 Cr.L.J. 604, 32 I.C 137. 

I\'here there are facts or circumstances disclosed by the evidence which may not 
unreasonably be accepted as grounds for the conclusion arrived at by the Sessions Judge, 
the High Court should treat the application by the Crown for the admission of an 
appeal from an acquittal on the same footing as the application of a convicted person 
hgainst his coviction and sentence and should decline to interfere— A/ewng Aung Cyaw, 
38 Cr.L.J. 295, 166 I C. 645, 9 R.R. 278. A.I.R. 1937 Rang. 7. 

Itltere the question involved in the case is one of great importance in view of the 
scope of an Act under consideration and of the necessity, in the interests of the com* 
munily, of the strict observance of its provisions, the High Court will interfere with an 
order of acquittal— T/ic Supdt, «£ Remem. of Legal Affairs, Bengal v. The Bengal Salt 
Co., Ltd., 63 C.L.J. 188. 

The High Court should be somewhat less reluctant to interfere with acquittals in 
appellate than in original cases — Chattar Stngh. 34 Cr.LJ. 384, 142 I.C. 312, A.I.R. 1933 
Pesh. 27, 1933 Cr.C. 327, Ind. Rul. 1933 Pesh. 10. 

1121. Appeal from acquittal and appeal from conviction com* 
pared: — ^Th® Code makes no distinction between an appeal from an acquittal and one 
from a conviction. Any rule of Court which differentiates their position would be 
tantamount to an usurpation of legislative funaion by the Court. If there is any 
difference in the respective positions of Government as appellant under sec. 417 and a 
convict appealing from the judgment convicting and sentencing him, it takes its rise 
from the pnnciplcs of judicial construction and adjudication in criminal cases, with 
which the statute law has no concern. There are certain rules of adjudication and 
conduct which Judges in India invariably follow. One of these is that every man is to 
be presumed innocent until his guilt is established; another is that if there is a reasonable 
doubt, the accused must have die benefit of thaj doubt An appellant from a judgment 
of conviction can always invoke the support of these principles, if he can show that the 
facts of his case come within their purview. If he makes out that the essential evidence 
against him is not sufficiently reliable, as the lower Court thought, or that all reasonable 
doubt as to his guilt is not remosed thereby, he is bound to succeed on these principles. 
An appellant from a judgment of acquittal has, on the contrary, to work in the face 
of these principles and to satisfy the Court that the accused can derive no benefit 
from them on the facts of the case under appeal. IIis task is thus naturally more 
difficult than that of the cons-ict ai^lIanL In all questions of fact, the Court of 
first instance, which has all the witnesses before itself, has a great advantage over 
the Court of appeal, which deals with the evidence second hand; great regard is 
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therefore paid to the opinion of the first Court on the oral evidence, and a Court of 
appeal is ordinarily reluctant to differ from its opinion, unless for cogent grounds In 
an appeal from a conviction this regard is tempered somewhat by considerations of 
fairness to the accused in deciding the question of his guilt which the highest pnnaples 
of cnminal law enjoin on the Courts. But such considerations have no application 
in an appeal from an acquittal where naturally the Court is chary of disturbmg a 
finding of the first Court rejecting the cvidoice against the accused as unreliable 
and declaiing his innocence. The cumulative effect of these considerations creates a 
considerable difference between an appeal from a conviction and one from an order of 
acquittal as regards the decision or Iter subject matter, though both appeals are placed 
on the same footing in the statute law of procedure — Chatter Smg/>, 1904 P R, 7, 1904 
P.L.R. 97, 1 CrLJ. 781; Bibhuli, 17 CaL 485; Hamaman, 1909 PR. 15, 4 I C. 864, 
11 CrLJ. 66. According to a large volume of case-law on the subject appeals against 
acquittal are to be judged by a standard different from that applicable to those against 
conviction — MuzaSar, 32 Cr.LJ. 1079 (1081), 133 I.C. 865, 32 P.LR. 405, A.IR. 
1931 Lah. 465, 1931 CrC. 689, Ind. Rul. 1931 Lah 833. Though the Code makes 
no distinction between a Government appeal from an acquittal and a convict's ^appeal 
against his conviction, the High Courts have always insisted that the Public Prosecutor 
must make out a strong and cogent ground to justify interference with a judgment 
of acquittal The initial presumption of innocence is strengthened by the verdict of 
acquittal from the trial Court, and the Court of Appeal wiU interfere only if it is 
proved without any doubt not only that Uic accused person is guilty but that he has 
been acquitted on unreasonable grounds— Ahmad, 7 Luck. 511, 1932 Cr.C. 
872, 9 O.WJ4. 3. 139 I C 751. A I.R. 1932 Oudh 317, Ind. Rul. 1932 Oudh 383, 33 
CrL.J. 920 Under sound pnnaples of cnminal junsprudence, the indication of error 
m the judgment of acquittal ought to be clearer and more papable and the evidence 
more cogent and convincing in order to justify us being set as.de than would be 
necessary in the case of a judgment of conviction — K -E v. Chatter Stngk, supra; 
Bakktaivar. 28 PLR. 313, 102 I C. 492, 8 AICrR. 196, A.IR. 1927 Lah. 549, 
28 CrLJ. 556 (561); Tutezt. 1920 P.LR. 125, 2l Cr.L.J. 349. 55 I C. 685. Apart 
from these considerations, there is no distinction as to the mode of procedure between 
the two classes cf appeals. Both appeals are governed by the some rules 
and subject to the same limitations There is nothing in the Code which indicates that 
an appeal from an acquittal allowed m the interest of public safety, peace and order, 
should receive any different treatment from any other appeal or class of appeals — 
Harnaman, supra; Bibkuti, 17 Cal. 485; Frag Dal. 20 All 459; Ultam, 1883 P.R. 
29; Lakshmi Narasimham, 2 Weir 462; Chatter S'wgk, 1904 PR. 7, 1 CrLJ. 781; 
Ram Adhtn. A.IR. 1931 All 439 (441), 1931 CrC. 711; Shco Siearup. 39 C.W.N. 15, 
60 C.L.J. 276, A.IR. 1934 P.C. 227, 61 MLJ. 664. 15 PLT. 607, 1934 Cr.C. 1134, 
38 BomLR. 1185, 1934 M.W.N. 1017. AL.R. 1934 P.C 193, 4 A.W.R. 471, 1934 AXJ. 
905, 151 I.C. 322, 11 O.W.N. 1119. 40 M.L.W. 436. In both kinds of appeal^ the 
appellant has to satisfy the Court that there docs exist some good and strong ground 
apparent upon the record for interfering with the deliberate determination by the Judge 
who has had all the evidence before him and has arrived at that determination with 
that great advantage in his favour — Frag Dat, 20 AIL 459 So also, with regard to the 
considerations of evidence, an appeal from an acquittal does not stand on a different 
footing from an appeal from a conviction. No distinction is drawn in the Code between 
the two kinds of appeal, as regards dealing with the evidence — Malukdliari, 20 CWJ'I. 
128, 17 CrLJ. 9; Sakharam. 21 BomLR. I(e4, 21 CriJ. 17, 54 I.C 161. If the 
High Court thinks that the Jower Court has taken an erroneous vrew of the evidence 
and should have convicted, tJie High Court can convict the accused, in the same way 
as it can acquit an accused in an appeal against a conviction. U it thinks that the lower 
Court ought to have acquitted. In tfus respect the Code makes no distmction between 
an appeal from an acquittal and an appeal from a convicuoa— .Ifo/i. 26 BomLR. 113, 
25 CrLJ. 786; Sakharam, supra; Kadir Bux, 9 SLR. 17, 16 CrJ-J. 604, A.I.R. 1915 
Smd 8, 32 I C. 137. This no doubt ia to some extent correct but as has been pointed 
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out in v'arious' rulings of the High Courts yet there is a real distinction, apart- from 
the prONTsions of the Criminal Procedure Code. Every man is to be presumed innocent 
until his guilt is established; if there is a reasonable doubt, the accused must have 
the benefit of that doubt. An appellant from a judgment of conviction can alwap 
invoke the support of these principles. If he can show that the essential evidence 
'against him is not sufficiently reliable, as the tower Court thought or that all reasonable 
doubt as to his guilt is not removed thereby, he is bound to succeed on these prindples. 
An appellant from a judgment of acquittal has, on the contrary, to work in the face 
of these pnnciples and to satisfy the Court that the accused can derive no benefit from 
-them on the facts of the case under appeal. His tasic is thus naturally more difficult 
than that of the convict appellant. The effect of this and other considerations is to 
■make in fact a considerable difference between an appeal from a conviction and one 
from an order of acquittal though both appeals are placed on the same footing in the 
-statute law of procedure — Ghulamali Bahawa!, 39 CrL.J. 462 (465), 174 I.C. 694, 32 
-S.L.R. 694, 10 R.S. 261, AIR 1938 Sind 67. An appeal by Government against 
acquittal must be considered on its merit just as any other appeal always must be. 
The onus is on the appellant, and the onus is all the heavier if the judgment appealed 
from is one which approaches the consideration of the question from a correct point 
of view and gives the accused the benefit of a reasonable doubt which exists in the 
mind of the Judge — Autar, 47 All. 306, 23 A L J. 25. 26 Cr.L.J. 676. 

In an appeal from an acquittal, as in an appeal from a conviction, the appellant is 
entitled to go into facts and ask the appellate Court to take a view of facts different 
• from that taken by the trial Court. But the accused in an appeal from acquittal retains 
his right of being presumed to be innocent until the charge is fully brought home to 
him; he has the right of being given the benefit of any reasonable doubt as to his guilt; 
he has also the benefit of the opinion of the trial Court upon the credibility of the 
•witnesses whom that Court had the advantage of seeing fact to face*, and he has the 
right to ask the Appellate Court that the acquittal should not be set aside unless the 
■ trial Court has taken a per\*ersc view of the evident and has arrived at an unnatural 
and distorted conclusion— Singh, 8 Pat. 496, 1929 CrC. 243 (248), 120 I.C 634, 
A.I.R. 1929 Pat. 491. 10 P.LT. 838, Ind. Rul. 1930 Pat. 58; ^^oung Tun ffyan. 32 
Cr.LJ. 929, 132 I.C. 547. 8 Rang. 671, AIR. 1931 Rang 85. Ind. Rul. 1931 Rang. 179, 
1931 CrC 374; Chatmbhuj Naram. A.I.R. 1936 Pat. 350 (353), 15 Pat. 108, 17 
P.L.T. 302. 

Examination of rulings shows that in the High Courts at Calcutta, Madras, Bombay, 
■Allahabad and Patna, the weight of authority is lor the principle that there is no 
difference between the treatment by a High Osurt of an appeal against a verdict of 
acquittal and that of an appeal from a conviction and that in the Lahore High Court 
•the weight of authority is also on the same side, the inclination being, perhaps, in the 
•interests of the person acquitted to attadi more value and give greater prominence than 
other High Courts to the judgment of the lower Court— B/tat Khan, 32 CrL.J. 485 (490), 
130 I C. 324, A.I.R. 1931 Lah. 18. Ind. Rul. 1931 Lah 260, 31 P.L.R. 1026, 1931 Cr.C 
82, where all previous rulings on the point wvre discussed. Although an appeal from an 
acquittal stands on the same footing as one from a conviction sound principles of 
'criminal jurisprudence require that the indications of error in a judgment of acquittal 
ought to be more clear or more papablc in order to justify its being set aside — Ramzan. 
32 CrLJ. 1130 (1131), 134 I.C 112, Ind Rul. 1931 I.ah. 880. 32 P.L.R. 877. A.I.R. 
.1932 Lah. 12; i?<ii Smth. AIR. 1933 Lah 871 (874), 1933 Cr.C. 1116, 146 LC 
'665, 35 Cr.LJ. 137, 34 P.L.R 1010, following Ilarnama, 15 P.R. 1909 (Cr.), 11 
Cr.L.J. G6. 4 I.C 8Wi Shrr 34 CrLJ. 593. 143 IC. 499. A.I.R. 1933 Lah. 388, 

•Ind. Rul. 1933 Lah. 361, 1933 Cr.C. 632, 3t P.L.R 701. Although there is no difference 
in law between an appeal from an acquittal and an appeal from a conriction, it is 
not the practice to interfere ssiih an order of acquittal unless the indications of error 
In the judgment ore dear and the esidenre too strong to be rejected— A/iiftammad 
Khan. A.I.R. 1934 Uh. 710 (715), 35 P.L.R. WI, 1934 Cr.C 1020, 35 Cr.LJ. 419, 
.153 I.C. 8S9. 
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’ ' In a cnminal appeal by the Government to the High Court, the artest of the accused 
may be ordered pending appeal — Gobin, 1 Cal 281; Mangu, 2 All. 340 In capital cases, 
In which the Government appeals under this section, it is undesirable that the prisoner’s 
late should be discussed while he remains at la^e; in such cases, the Government should 
apply for the arrest of the accused under sec. 427 — Gobardhan, 9 All 528. Where, on 
an appeal under this section, the accused is arrested and convicted, and sentence is passed 
on him, the sentence wnll run from the date of the aimmittal of the accused to jail and 
not from the date of the arrest or of the sentence — Makuddt, 6 C L R. 349 

Scope of appeal: — It is clear that in an appeal against acquittal the accused 
is entitled to ask the Court to consider all the evidence before it and ail the posable 
grounds which may be raised against the conviction — Public Prosecutor v. Panchaksha- 
ram. 39 CrLJ. 871, 177 I.C 432, A.IR 1938 Mad 723, 1938 MW.N. 605. 48 ML.W. 
142, 11 RM. 323, (1938) 2 M.L J. 225 It would not be proper for the High Court to 
consider the appeal on grounds not contained in the objections urged on behalf of 
Government — Queen-EmPress v. Karigowda, 19 Bom. 51. 

It is not proper in an appeal against an acquittal for Government to attempt to 
snatch a conviction by making out another case against the accused. An appeal against 
an acquittal is a senous matter. The hberty of a person once acquitted is again to 
be put in jeopardy, and the High Court is justified in asking that cases, in which an 
appeal against an acquittal is to be made, should be carefully conadered in all their 
aspects before the appeal is hied, and that Government should be bound in argument 
and should consider themselves bound in argument to the grounds raised in the memoran- 
dum of appeal— Pursumal Certmal, 39 CrLJ. 630 (635), 175 J.C 620, 10 R-S. 298, 
A I.R. 1938 Smd 103. 

Time of filing appeal:— >An appeal under sec 417, Cr. P. C., for conviction 
for a major offence can be preferred, although an appeal preferred by the accused against 
-his conviction for a minor offence has already been heard and deaded by the High 
Court. Appeals should, however, be prefemed with all reasonable expedition possible. 
^Vhere in the opinion of the Standing Counsel it is likely that Government will appeal 
against the acquittal, the appeal against the conviction should be postponed in order that 
both appeals may be heard together: but there should be no postponement if there is 
only a possibility that the Local Government may desire to appeal — ^^obammadi Cul, 
33 CrL-J 849, 140 IC 49, AIR 1932 Nag 121. 1932 Cr.C. 672, 28 NLR. 233, Ini 
Rul 1932 Nag. 118 (FB ), dissenting from Modkya. 139 IC. 63. A I.R. 1932 Nag. 73, 
Ind. Rul 1932 Nag 85, 33 Cr L J 728, 1932 Cr.C 346. 

Limitation: — An appeal under this section must be presented within six months 
from the date of the order appealed against {see Art. 157 of the Indian Limitation Act, 
1908) . See Bhagirath Mahto's case cited m Note 1227 A. 

It is true that a period of six months is the limitation allowed by law for appeals 
from acquittals, but it is earnestly recomniendcd to the attention of Government the 
policy of and necessity for, such appeals, when made, being preferred with all reasonable 
expedition possible, not only in the public interest, but in justice to the persons whose 
acquittal it is sought to reverse — U San IFiii, 33 CrLJ. 701, 138 I C. 523, 10 Rang. 312, 
A.I.R. 1932 Rang. 146, 1932 CrC. 709, Ind. Rul 1932 Rang. 170, following Yakub 
Khan. 5 All 253 (253); Maung Aung Gyatc. 38 CrLJ. 295, 9 RR. 278. 166 I.C 645, 
A I.R. 1937 Rang. 7. Sec also Nga Tok Hla, 39 CrLJ. 490, 174 I C 839, 10 R.R. 437, 
A.I.R. 1938 Rang 109. 

418, (1) All appeal may lie on a matter of fact as well as 

a matter of law, except where the trial was 
Mitedmis^hlc. >>>’ in which case the appeal shall lie 
on a matter of law only. 

(2) Notzvitlistanding anything contained in sub-scctton (1) 
.or in section 423, subsection (2), when, in case of a trial by jury 
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any person is sentenced to death, any other person convicted in 
the same trial with the person so sentenced may appeal on a 
matter of fact as well as a matter of laiv. 

Explanation . — The alleged severity of a sentence shall, for 
the purposes of this section, be deemed to be a matter of law. 

Change: — Sub-section (2) has been added by sec. 115 of the Cr. P. C. Amendment 
Act, XVIII of 1923. The reason is stated below. 

1122. Scope of section: — This section is applicable alike both to appeals 
by Government (sec. 417) against an order of acquittal and to appeals by conweted 
persons against a conviction and sentence — Gubbl, 17 C.P.L R, 75 (92). Therefore, 
where in a case tried by jury, the Local Government appealed to the High Court under 
sec. 417 against an order of acquittal, and the grounds of appeal were all questions of 
tact, the High Court rejected the application because under this section, an appeal in 
the jury-case could lie only on a question ol law — Pajmeshur, 10 Cal 1029: Theri. 36 
Cr.LJ. 1467 (1469), 158 I.C. 913, 1935 O.WJ^. 1153, A.I.R. 1936 Oudh 108, 1935 
O.L R. 634. 

A Judidal Commissioner sitting on the original side and holding a Sessions trial is 
to be deemed a Sessions Judge and not a Judge of the High <2ourt, and an appeal from 
his decision lies under this section to a Bench of the Judicial Commissioner’s Court— 
Khudabux. 19 SL.R. 309, 8S IC. 706, AIR. 1925 Sind 249, 26 Cf.LJ. 562 (FB.). 

An appeal from the verdict and judgment In a trial held at the Sessions of the High 
Court does not lie under the provisions of this section— Seat/. 36 Cr.LJ. 595, 154 I.C, 
•837, A.I.R. 1935 Rang 67. 13 Rang. 104. 1935 Cr.C. 167 (F.B), overruling Zeiariya, 
89 I.C. 459, A.I.R. 1925 Rang. 239, 26 Cr.L.J. 1371, 3 Rang. 220. 

1123. Trial by jury: ""here the trial was by jury, the appeal would lie on a 

matter of law only. By restricting appeals from cases triable by jury to matters of law 
only, this section gives finality to the verdict of the Jury, wbeit there has existed no 
error of law nor misdirection, and where the Jud^ has concurred with the majority— 
Balappa, Ratanlal 730. It is not for the High Court to adjudicate on the merits of 
the verdict of the jury. Unless the High Court finds a misdirection or a material 
non-direction which has %'itiated the trial, the jury’s verdict ought not to be disturbed — 
Ebadi Khan v. Emp., 39 Cr.LJ. 674 (676), 176 I.C. 104, A.I.R. 1938 Cal. 460, 11 
RC. 36. 

The words ‘where the trial was by jury’ mean ‘where the trial was in fact held by 
jury’ and not ‘where the trial ought to have been held by jury.’ And, therefore, where 
the accused was tried by jury in a case which ought to have been tried with the aid of 
assessors, no appeal would lie except on a question of laws the trial would be treated 
as one by a jury^Parbliushanker. 25 Bom. 680, 3 Bom-LR. 278 (F.B.): Jeyram. 23 
Bom. 696; Surjo Kurmi, 25 Cal. 555; Ramanna, 1931 M.Y7.N. 129; Dakhani 34 Ct.LJ. 
441. 142 I.C. 800, 1932 A.L J. 1103. AI.R. 1933 All. 128. Ind. Rul. 1933 All. 155, 1933 
Cr.a 283. 55 All 68; Mavsanz Brehar. 33 Bom 423. 2 IC. 480, 11 BomLR. 350. 
-But In Mohim Chimder, 3 Cal. 765; Coshain Luehman, 21 W.R. 30; Bavabhai, Ratanlal 
931; Karkoo, 18 W.R 59, it was held that in such a case the trial would be deemed as 
one held with the aid ol assessors, treating the verdict ol the jurj* as the opinion of the 
‘assessors, and the prisoner would iwt lose bis right of appeal on the facts. The view 
expres.sed in Mohim Ckunder, supra, was not followed by the Calcutta High Court 
in Ekablar Mondal v. Ernp.. AIR. J907 CaL 75$. I L.R. (1937) 2 Cal 315, 172 IC 
891, 39 Cr.L.J, 182, where Henderson, J . observed: "The wording of sec. 418 is perfectly 
pla'n. It does not say that an appeal is limited to a question ol law in a case triable 
by jur>\ The words used are "except where the trial was by jury". 'That to my mind is 
perfectly conclusive. I therefore hold that there is no appeal on facts on the conspiracy 
charge." In Goleke Bekari Takal v, Emp. 39 Cr.LJ. 161, 173 I C. Co AIR 1938 
CaL 51, 66 CJ-J. 225. 42 CW_V. 129. 10 RC 441, IX.R (1938) I CaL 290, Macnair. 
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J., agreed with the view expressed in the Full Bench decision in ParbhuskankeT, supra, 
but Biswas, J., after reviewing all the rulings mentioned above, interpreted the words 
"where the trial was by jury” in sec. 418 (1), Cr. P. C., as meaning "where the tnal 
was lawfully by jury" and held that the accused had not lost the right of appeal on 
facts m such a case. In Pallikadan Ummam, 26 Mad 243, 2 Weir 463, where a 
person was charged with an offence triable fay jury, and the jury acquitted him of that 
charge but found him guilty of an offence triable with the aid of assessors, Benson, J , 
held that the verdict was to be treated as an opin'on of assessors, and that an appeal 
lay on quesrions of factsj but Bhashyam Ai>anger, J, held that the jury had authority 
under sec. 238, in tiying an offence triable by jury, to find as an incident to the trial 
that certain facts were proved in the trial which constituted a minor offence, and to 
return a verdict of guilty on such offence, though such offence might not be triable by a 
jury? and, therefore, in this case the verdict was to be treated as a verdict on a trial 
by jury and an appeal would lie only on a point of law. The latter view was followed 
in Naraian, 31 CrLJ. 557. 123 IC. 477, AI.R. 1929 Nag 295. 

In a case where a person is tried by a jury, and there is also another charge which 
is tned bv the Judge with the same jurv as assessors, an appeal will lie on a question 
of fact — KaTuppa Coundatt, 18 Cr L J 346 (Mad ) 

1124. Matter of law? — An aoocal under this section from cases tried by jury 
lie on matters of law only, and the Appellate Court, cannot go into the facts of the case. 
If it were to do so. it would be substituting the dcc-s'cn of the Judges of that Court 
for the verd'Ct of the jury who had the opportunity of seeing the demeanour of 
witnesses and weighing the evidence with the assistance which this affords, whereas the 
Judges of the Appellate Court can arrive at a decis on only on a perusal of the paper- 
evidence — Wafadar. 21 Cal 955? IkTamuddin 39 All 348; Pame%h Chandra, 46 Cal 895, 
23 CWN. 661. It is not ooen to the High Court to go behind the findings of fact 
amved at bv the jurors— 35 CrLJ 566. 147 1C 1176, 11 OWN 202, 
AIR 1934 Oudh 122 Where the Sessions Judge convicted the accused accenting the 
unanimous verdict of the jurv no appeal lies on the merits of tfae case under th's section 
-CkuPai, 3S CfL.J. 285, 147 I.C 53. 10 OWN 971 If there is no question of law 
Involved in the case, the High Court has no power to interfere, however absurd or 
perverse the verd'et may be — Ckinna Tevan, 14 Mad 36 But this section does not 
prohibit the High Court, in a case in which an appeal I’es on a question of law, from 
deciding questions of fact which other sections of the Code require the Court to decide 
in order to do justice in the case — SmitheT, 26 Mad 1 (14). 

In a tnal by jury before the convict’on is set aside the High Court must be satisfied 
that there is some nusdirection on the part of the Sessions Judge or that there is 
improper admission or exclusion of some evidence — Colam Ast>hia 33 Cr.L J. 477, 137 I.C. 
497, AIR. 1932 Cal. 295, 1932 CtC. 264. Ind Rul. 1932 Cal. 336. 

Every petition of appeal in cases tried by jury should state clearly m what respect 
the law has been contravened. The Court will not hunt through the records and find 
out the illegality if any. The parties must point out in their petition of appeal wherein 
there has been a departure from the law. Unless the exact contravention of law is 
pointed out, the petition of appeal is Table to be rejected— Cope/, 1 W R. 21, 

Instances of “matters of law” The question as to the admissibility of evidence 
which has been rejected by the Sessions Judge is a matter of law — Pitambar, 2 Bom. 
61i so al«o. the question as to whether the evndcncc wh'ch had been admitted by the 
Sessions Judge oueht to have been admitted is a matter of law — Woman. 27 Bom. 626; 
Pamesh, 46 Cal. 895. 23 C.W.N. 661; so also, a raisd'rection to the juiy — Alt Fakir, 
25 Cal. 230: Ramesh. surra; or a non-dTcction bv the Judre on q-jestion of prime 
importance in favour of the prisoner — Maleotcda 27 Bom. 644. A convict'on must be 
set aade on account of the admiss'on of inadimssible evidence, damaging to the accused 
in the eves of the jury and referred to in his charn by the Sessions Judge — Ohedali 
32 Cr.L J. 421, 129 I.C. 680, 52 Ci.J. 423, A.LR. 1931 CaL 63. 1931 Cr.C. 63. But the 
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High’ Court mirnot interfere with the \'erdict of the jury merely because the Session's 
Judge admitted an inadmissible evidence regarding an unimportant matter •nhich had 
only a remote bearing on the question in issue and the admission of which could not 
have affected the verdict of the jury— Kerama/, 27 Cr.L J. 277, 92 I.C. 439, A.I.R, 1926 
Cal. 320, 42 C.LJ. 524. 

The High Court on a point of law as to the admissibility of evidence can review the 
whole case and determine whether the admission of rejected evidence would have affected 
the result of the trial — Pitambar, 2 Bom. 61 r Ram Chandra Gooma, 19 Bom. 749. 

When the High Court can go into facts : — WTrere a Judge does not agree with the 
verdict of the j'ury and submits the case to the High Court under sec. 307, the whole 
facts of the case may be gone into by the High Court. The clear provisions of sec. 307 
allowing the High Court to consider the entire evidence are not in any way curtailed by 
sec. 418 or 423 and the High Court can interfere with the verdict of the jury if it thinks 
proper to do so — McCarthy, 9 All. 420; see also Jkramuddin, 39 All. 348. So also, the 
High Court can go into the facts when a case is referred to’ it under be. 374 for a 
confirmation of the sentence of death — Jaffir Alt, 19 W.R. 57; Chatradhari, 2 C.W.N. 
49 In short, in a case tried by a jury, the High Oiurt can enter into facts only on a 
reference under sec. 307 or 374, and not on an appeal under this section 

• 5ub*secti<3n (2): — "'here in a Sessions trial of several accused, one of the 
accused was sentenced to death, and the other to lower punishments, and all of them 
appealed, it was held under the old law that the High Court, on, a reference under 
sec. 374 in respect of the person sentenced to death, could go into the facts, but in 
dealing with the appeal of the other persons the High Court must be confined to matters 
of law and could not enter Into the ticis—Chatradkari, 2 C.WJ^, 49. This anomaly is 
'now removed by sub-sec (2). “This clause provides that when in the case of a trial 
by jury, one person is sentenced to death and another to a lower punishment, the second 
accused may appeal on a matter of fact as well as on a matter of law. This is intended 
,to remove the anomaly under the existing law that a High Court acting under sea 374 
could consider the facts of the case as regards the former accused, but on an appeal of 
the second accused could only intervene on a point of law" — Sfalemewl of Objects and 
Reasons (1914). See Rashbekari LaJ. AI.R. 1932 Pat. 302, 13 P.L.R. 440, 1932 Cr.C. 
774, 140 I.C. 816. 34 Cr.LJ. 83 and Khadtm v. Emp , 38 Cr.LJ. 808 (810). 169 I.C. 
716, 31 SL.R. 82, A.I.R 1937 Sind 162 in Note 1059. 


419. Every appeal shall be made in the form of a petition 
■ Petition Ol nppcni. presented by the appellant or his 

pleader, and every such petition snail (unless 
the Court to which it is presented otherwise directs) be accom- 
panied by a copy of the judgment or order appealed against, and, 
in cases tried by a jury, a copy of the heads of the charge recorded 
under section 367. 


1125. Scope of section: — ^This section prescribes the form under which a 
petition ol appeal is to be presented. It applies even where the accused is in jails 
sec 420 deals only with the manner in which the petition of appeal is to be presented 
when the petitioner is in jail, and docs not dispense with the other formalities prescribed 
by this section. Section 420 is not derogatory to the general rule bid down in sea 419 — 
Pofspj. 13 AH. 171 (179). 

1126. Contents of petition; — A petition of appeal in a case tried by j'ury 
can be made only on a question o! bw. and the petition should stale dearly in what 
respect the law has been contraiTned. The Court will not hunt through the records to 
find out the Hlcgality, if any. If the contravent'wm of law is not stated in the petition, 
it will be rejected— Copo/, 1 tV.R. 21. But where a ground is not taken in the petition 
by the appeibnt, that would not debar him from urging it in the appeal— /ftina Soma, 
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'A-I.R. 1939 Bom. 457 (459), 41 BomL-R. 965, IL.R. 1939 Bora. 648, 41 CrLJ. 176. 
185 I C. 382. 

A petition of appeal containmg defamatory statements against the Magistrate will 
not.be entertained. Such petition may be returned for representation after eliminating 
the scandalous remarks — In re Cfu'« Dwanl, IS Bom. 488. A petition of appeal 
containing a false statement will not make the petitioner liable to punishment for the 
false statement; because a criminal appeal is a continuation of the criminal case, and the 
appellant has got all the privileges of the accused — Subbayya, 12 Mad. 451 (cited in 
Note 981 under sec. 342). 

1127. Presentation of petition:— As regards presentation, no special method 
is enjoined in the Code, and the question is one of administratisT: cons-enience alone. 
Therefore, an actual presentation to an officer of the Court, such as a Bench Clerk (in 
the High Court) or to one of the Judges, its members, is valid — Kadmkoya, 39 Mad. 
527, 29 ML.J. 101. But depositing a petition of appeal in a box for the convenience 
of parties (in the compound of a Court-house) and intended for the deposit of papers 
for the Court is not a proper presentation, because the box is not intended for apfieals 
and also because a petition of appeal might have been deposited there by a person 
who could not legally present it — Vasuderayya, 19 Mad. 354, 

The petition should be presented in person; the transmission of it by post is not a 
sufficient compliance with the requirements of this section— Z.arjsc«i Pitchaya, 2 Weir 
467; Bhaiuan, Ratanlal 464; Arappa. 15 Mad. 137. 

A joint appeal by persons with common interests convicted at the same trial is in 
accordance with law and should be heard This rule has no application where the 
interests of any of the appellants conflict with each other — Mutthe. AIR 1936 Lah. 859, 
38 CrLJ 115, 166 IC 46, 1935 CrC 877, 17 Lah 771, 39 PLR 105, 9 RL. 330. 
following Sitara/n. 5 BomLR 704; Aft Batasha. AIR 1917 Oudh 329, 39 IC. 480, 
18 Cr.L J 512, 4 O L J 82 and Hita Singh. 13 P R 1890 fCr ) 

Prcsfntation by PUeder —The petition should be delivered to the proper officer 
of the Court, either by the appellant or by h:s pleader — Arippa, 15 Mad 137. Pre- 
sentation of an appeal by the vakil’s gomasta or clerk is equivalent to presentation by 
pleader, if the N-akil has signed (he petition and has been duly authorised by a vokalat^ 
nama—Gudiyati Samuel, 2 Weir 469; Katuppa Udayan, 20 Mad. 87 But presentation 
of the petition through a person who is not the clerk of the pleader, and over whose 
action and conduct the pleader has no control, is not a proper prcsentation^Paniejami, 
21 Mad 114, UTiere a petition of appeal was prepared on behalf of three accused and 
rigned under vakalat by their pleader, and was presented by another pleader who held 
vakalat only from one of the accused, it was held that there was a proper presentation 
of the petition of appeal on behalf of all the accused — .^fulbu Mira, 2 IVelr 470 (471), 
But where the prisoners had conflicting interests to each other, e.g., where each of the 
prisoners made confessions exoneratmg himself and incnmlnating the other, it would be 
improper for one pleader to present an appeal on behalf of both and to represent both 
who had conflicting interests — Hira, 1890 P.R. 13 

The word 'pleader' includes a ‘muktar’ as well as any other person authonsed by 
the appellant, and the presentation of the petition through them would be proper — 
Sivaram, 6 Bom. 14; Suba Aitala, 1 Mad. 304. This is now made clear by the present 
definition of the word 'pleader' in sec. 4 (r) as amended in 1923, by which a mukhtear 
has been placed on the same footing as a pleader. 

1128. Copy of judgment: — R is m the discretion of the Appellate Court to 
admit an appeal without its being accompanied by a copy of the judgment or order 
appealed against, where injustice might accrue to the appellant by insisting on a strict 
compliance with this section. But in suA cases, before hearing the appeal, the Court 
should have before it a copy of suA judgment or order whlA it may get by sending 
for the record — Sttaram, 5 ^m-L R. 704. ll'here there are several accused, irf a 

and all of them prefer a joint appeal, only one copy of judgment appealed against is 
required to be filed, and it is not necessary that there shall be a distinct petition of 
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appeal by each of the convicted persons separately accompanied by a separate copy of 
the judgment — Stlaram, 5 BomLR. 704; Ba/trs/ia, 18 Cr.L.J. 512 (Oudh). IVTiere the 
order appealed against is not compiele in itself, and the reasons of the disn^ssal arc 
given in another judgment to which the order refers, a copy of such judgment also must 
be filed— Paramawtrwd v. Mo/ian Lot, 30 CriJ. 235 (236), 114 I.C. 61, Ind Rul. 1929 
Lah. 221, A.I.R. 1929 Lah. 614. 

The Appellate Court has a discretion to dispense with the copy or order appealed 
against not only at the time of filing the apjjeal but even at any subsequent stage — 
Parmanand, supra. 

A copy furnished in the prisoner's own language is sufficient— Ratanlal 82. See 
Notes under sec. 371. 

It is open to the Appellate Court to reject an appeal where the copy of the judg- 
ment or order appealed against is not supplied at the time of presentation of the appeal 
or within the time allowed by the Appellate Court to file it. The order rejecting the 
appeal cannot be held to be an order amounting to a judgment within the meaning of 
sec. 369, Ct. P. C., and cannot prevent the Appellate Court from considering the appeal 
on the merits subsequently — Dansgopal, 35 Cr.i.J. 441, 147 I.C. 347, 6 R.A. 458, A.I.R. 
1934 AIL 206. 1934 Cr.C. 254, 1934 A.LJ. 329. 56 All. 299, 

420. If the appellant is in jail, he may present his petition 
Procedure when ap- of appeal and the copies accompanyinjr the 
pcllant irr lail. Same to the officer in charge of the jail, who 

shall thereupon forward such petition and copies to the proper 
Appellate Court. 

1129. This section deals with the manner of presentation of an appeal by a 
prisoner in jail, but it does not dispense with the jpimelifirs prescribed by sec. 419. 
These formalities must be observedj see 13 All. 171 cited In Note 1125 under sec. 419. 

V*heta the petitioner is in jail, every fadUy sudi as pen, ink, paper and even a 
writer should be allowed to him to enable him to prepare the petition of appeal— M'/fo 
Gopaut. 13 W.R. 69; Skek Da<tabhai. I BH.C.R. 16. 

MTiere a jail appeal has been presented through the officer-in-charge of the jail and 
has been dismissed under sec. 421 no further appeal can be preferred through Counsel 
under sec. 419— A'Awh, 20 A.L.J. 739. 68 I.C. 41, A.I.R. 1922 All. 480, 44 All. 759. 23 
Cr.LJ. 505; Gaya Din. 9 OL.J. 1. 65 I.C. 612. A.I R. 1923 Oudh 56, 24 O.C. 30-f. 23 
Cr.L.J. 148; In re Kunhatnmad. 72 I.C. 599. A I.R. 1923 Mad. 426, 24 Cr.UJ. 439. 1923 
MiV.N. 94, 44 M.L.J. 450. 46 Mad. 382 (3^)j Ram Aular. ll OL.J. 536. 1 0.tV.N. 
354, 25 CrLJ. 1313. 82 IC. 545, A.IR. 1924 Oudh 425; Bhimappa, 19 Bom. 732; 
Prm Mahton. 14 Pat. 392. 159 I.C 241, 16 PX.T. 683, A.I.R 1936 Pat. 426. 1935 
Cr.C. 1123. 37 Cr.LJ 58; Ram Jas. 37 Cr.Lj. 362, 160 IC 969, 1936 OW.N. 194. 
AI.R. 1936 Oudh 219, 1936 OL.R. 125. 1936 Cr.C 344. The reason is that when a 
right of appeal has once been exercised, and that appeal has been disposed of, the accused 
will not be aliened to appeal again — KhiaK. supra. See also Note 1133 under the 
heading '’Appeal from jail" where recent luhngs have been inserted. 

A jail appeal can be heard and disposed of by a Vacation Judge— /n if Kunhamtnad, 
supra. 

A jail appeal was preferred by some of the prisoners and while the appeal was 
pend ng, 0 petition of appeal on behalf of some of the prisoners was filed through a 
mukhteaf. The Sessions judge rejertfd the jail appeal in ignorance of the fact th.st an 
appeal had been filed through a mukhtear. IMd that the High Court in its revisiona! 
powers would set aside the order of dismissal of the jail anpcal. and direct the Sessions 
Judge to rc-hear both the appeals— .t/nrj Ram. 48 AIL 208, 23 AiJ. 1051, 26 CriJ. 
1621. See also Lcchhman, cited in Note 1133. 

When a prisoner sentenced to death subject to confirmation of the High Court 
presents his appeal from jail under the pco\idoas of this section, and the Local Ges-ern- 
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ment has granted him the privilege of bung presented by a Counsel at the expense of 
the Crown, but the accused refuses to give any instruction to such counsel, stating that 
he does not wish to be represented by him, it 15 the duty of the counsel to conduct the 
appeal on behalf of the accused, without in the least considering what the accused's 
\aews may be on the subject. The conces&on of the Crown towards the accused may 
or may not be appreciated by the accused, but it m no way affects the conduct of the 
appeal— Ram Prasad, 4 0.\V.K. 638, 28 CrLJ. 679 1680), 103 I.C. 407, A.I.R. 1927 
Oudh 312. 

421. (1) On receiving the petition and copy under section 
Summary dismissal 0 / 419 or section 420, the Appellate Court 
shall peruse the same, and, if it considers 
tliat there is no sufficient ground for interfering, it may dismiss 
the appeal summarily: 

Provided that no appeal presented under section 419 shall be 
dismissed unless the appellant or his pleader has had a reasonable 
opportunity of being heard m support of the same. 

(2) Before dismissing an appeal under this section, the 
Court may call for the record of the case, but shall not be bound 
to do so. 

1130. Appellant not bound to appear:— Once an appeal is received, it 
should not be dismissed merely because the appellant or his pleader failed to appear to 
support the petition; but the Appellate Court must consider whether there exist sufficient 
grounds for its interference, and must judiaally determine the appeal on the merits— 
Dcorlianller, Ratanlal 593; Ram Bhatose, 14 ALJ 327, 17 CrLJ 353; Ralan Chand, 
9 Cr.LJ. 553, S NL.R. 76; In re Kunhammad. 46 Mad 382 (402); Baldco, 24 CrLJ. 
475 (Pat): Koura, 1895 P.R 21. If the appellant does not appear but leaves the 
question of admission or rejection of the appeal to be determined by the Appellate 
Court on the papers, the Appellate Court is bound to peruse the papers and cannot 
dismiss the appeal summarily under this secuon on the ground of non-appearance of the 
appellant by counsel or in person— Kofi Mahomed, Ratanlal 739 ( 740). 

There is no provision for the dismissal of appeals on default of prosecution. The 
law requires that before an Appellate Court dismisses an appeal summarily, it shall 
read a copy of the judgment, and Uien, if there is no suffiaent ground for interfering, 
it may dismiss the appeal summarily. But, dearly, the law requires that the dismissal 
of the appeal shall depend upon the cxerasc by the Judge of his independent and 
irajjartiaf judgment after he has read a copy of the iudgiaent, and not upon the 
failure of the accused to prosecute his appeal — Bclumol Hole hand, 39 CrX.J. 890 (891), 
177 I C. 346, 11 R.S. 58. A I.R. 1938 Sind 171. 

Wo sufficient ground for mlaiain^ The appellant’s pleader should be allowed, if 
necessary, to refer to the certified copies of the evidence to show that there were s-ulEacnt 
grounds for mterfenng. Where the Judge disallowed the pleader to refer to the evidence, 
he acted erroneously — Manga, HOC. 3(>0, 9 CrJ-J. 55, 

WTtcre there are in the memorandum of appeal allegations of withholding wjinesses, 
of refusal to grant warrants and summonses to witnesses, and of disregard of certain 
evidence filed m the case, there were sufficient grounds for interference— Afuini hag. 
Ratanlal 916. So also, where the grounds of appeal disclose reasons for discrediung the 
witnesses for the prosecution, there are suffioent grounds for interfercice and the 
Appellate Court ought not to dismiss the appeal— Rangaekarlu. 29 Mad. 236. 

If no sufficient grounds for interference arc shown, the Appellate Court should not 
interfere, but should dismiss the appeal— S< i;iucj^ S AIL 386. 
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1131. Summary dismissal of appeal: — This section applies to all appeals 
unless it is speafically provided otherwise. So an appeal under sec 476B, Cr. P. C, 
can be disposed of surnroarily under this section — Baidyanalh, 32 Cr.L.J. 735, 131 I.C. 
536, A.I.R. 1931 Pat. 144. 12 PX.T, 336, 1931 Cr.C 360. Ind. Rul. 1931 Pat, 216; 
MaJiomcd BoyctuV.a, 32 Cr.LJ. 325, 129 I.C. 317, A.I.R. 1931 Cal. 3, 34 C.IVX^ 923, 
Ind. Rul. 1931 Cal. 157, 58 Cal 4CG, 1931 Cr.C. 35. The law does not mean to fetter 
the discretion of a Court receiving jail appeals which may also be summarily dismissed 
under this section— A//a Bakhsh, A.I.R. 1931 All 555, 1931 A.LJ. 644, 1931 Cr.C 897, 53 
AU. 797, 33 Ci.L.J. 259, 136 I.C 281, Ind. Rul. 1932 All. 169. Although this section gives 
the Appellate Court power to dismiss an appeal summarily, that power must be exercised 
with judicial discretion. Appeals which are complicated both in law and fact ought 
not to be summarily dismissed — Ki^ash, 19 CriJ. 228 (Cal.) ; SukUdeo, 3 P.L.J. 389, 
19 CrXJ. 209; Rehimaddi,, 22 Cr.LJ. 349 (Cal.). An Appellate Court should exercise 
its power under this section with great care — Thakuri, 34 Cr.L.J. 1017, 145 I.C 652, 
A.I.R. 1933 Pat. 160, 1933 Cr.C. 402. RTiere there has been a dispute as to facts and 
where the credibility of witnesses for the prosecution has been impugned, it is proper 
for the Appellate Court to call for the record and look at the evidence, and not to dismiss 
the appeal summarily — Padarath, 24 CrLJ- 477 (Pat.). The summary' dismissal of an 
appeal is not justified where there were disputed questions of fact in the case, and the 
number of witnesses and documents were large, and the Court of first instance had 
discussed the e\’idcnce and come to certain findings — Rahimaddi, 22 CrXJ. 349 (Cal ). 
\^■hc^e questions of title to itnmox'able properties are raised by the defence the lower 
appellate Coxirt wU not be justified in rejecting an appeal summarily sritbout recording 
its findings on the defence and without considering the defence which may have some 
bearing on the question of dishonest intention necessary to sustain a connction for theft 
—Abdul Lalif V. Akmcd. 34 Cr.LJ. 812. 144 I C. 791. A.I.R. 1933 Cal. 515, 37 CW.N. 
235, 1933 Cr.C. 839. where it has also been bid do%m that the practice of admitting 
appeals without any hearing except on the question of bail cannot be defended, regard 
being had to tWs section. 

An order of summarj' rejection of appeal under this section is final Such an order 
is not open to review and it is immaterial whether such order is made before or after the 
papers have been called fer— Mahomed Yashin, A Bom. 101; Bhimappa, 19 Bom. 732; 
C/fgg, 1887 P.R. 24, But the Madras High Court holds that if the appeal has been 
dismissed for default of the pleader’s appearance, and it is proved to the satisfaction 
of the Appellate Court that there is a reasonable excuse for the non-appearance of the 
pleader, the Appellate Court may rc-hcar the appeal on the meats — Anonymous, 2 l^’el^ 
471, 7 M H.C R. App 29; In re Kuhammad. 46 Mad. 382 (403). 

ItTien an appeal is dismissed under this section, the Court has no power to alter the 
coKiicfian and sentence — Saga, 2 Weir 475; Corindroo, Ratanlal 3W (305); Sana, 
Ratanlal 384 (3$5); Mathurataldas, Ratanbl 74. 

Kilkdraical of appeal : — A petition of appeal presented for admission may be 
withdrawn, before it is dismi^d under this section— CAanderna/A, 5 CL.R. 372. 

Admission of a connected appeal ; — MTicre two co-accused presented two appeals, 
the fact that the Appclbtc Court admitted the appeal of one of the appellants, does not 
afr«n his power to dismiss the other ai^al summarily under this section — /agat Chandra 
V. Lai Chand. 5 CW«\. 332. 

Piecf-mecl disposal of appeal ; — A person was convicted in one trial on two separate 
charges of cheating. On appeal the S«^ns Judge sununanly di«misscd the appeal on 
one charge and admitted the appeal on the othtT, and the appeal on this cliarsc was 
ulllrruitcly al’owcd. Held that the procedure adopts by the Appellate Court in disposing 
of the appeal piecemeal was no doubt unurxal and undesirable, but not illegal— /imo9, 

5 Rang. 274. 23 Cr.L.J. 7G3 (766), 1(0 I C. 815. AI.R. 1927 Rang. 239. 

Sumr-.O'y dismissal of appfcl and reduction of sentrree : — Upon the true construction 
of the Cr. P. Code, the Appclbtc Court is ik »1 entitled to dismiss an appeal summarily 
In terms of tills section unless the Court is satisfied that there is no sufiicient ground 
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for interfering in accordance wth the relief sought in the appeal, and where the appeal 
IS not disrrussed summarily, the Court is bound, m order to tlie disposal of the appeal 
to comply with the provisions of sec. 422 as to notice, and with the proviaons of sec, 423 
as to sending for the record, if such record is not already in Court. The terms of this 
section exclude the possibility of partial auiunaiy disposal, e.g, so far as the conviction is 
appealed against. Where the High Court in its Appellate jurisdiction dismissed an appeal 
summanJy under this section but reduced the scntcn«s passed on the appellant without 
any notice to the Crown, hfld that the procedure of the High Court was in violation of 
their ststutory duty in respect of iheir ladure to comply with the provisions ol sec. 422 
as to notice to the Crown, and the provisions of sec 423 as to sendmg lor the record — 
A'.-E. V. Dahu fiaut. 39 626 (632), 1935 M-W.N. 469, 1935 Cr.C 551, 

68 MLJ 653, 62 Cal. 983, AI.R 1933 PC 89, 36 CrLJ. S38, 37 BomL.R. 557, 
62 I.A. 129, 7RP.C 194, 41 ML.W 792, 37 PL R. 314, 17 PL.T 387, 1935 A LJ. 802, 
1935 O.LR. 340, 1935 A LR. 438, 1 B.R. 487. 155 IC 386, 1935 O.W.N. 576, 61 CLJ. 
250 (PC.), overruling Dahu Raul, 38 CW.N. 25. 34 Cr.LJ. IlOO, 145 I C. 937, AIR, 
1933 CaL 870; Raldeo Singh V. Dheno Coaltn. 37 Cr.L J, 234. A I.R. 1936 Pat. 109, 160 
I.C. 152. According to the Bombay High Court m sudi cases the correct procedure is 
that when the appeal first comes on for hearing it should not be dismissed summarily, but 
should be directed to stand over, and at the same time notice should be served on Govern- 
ment under the revisional powers conferred upon the Court by sec 439, Cr. P. C , to ^ow 
cause why the sentence sliould not be reduced At the same time it will be convenient 
to send for the record. The notice and the appeal will then be heard on the same day. 
If alter hearing the Go\ eminent Pleader, the Court comes to the conclusion that the 
sentence ought to be reduced, it can be reduced under the revjsionel powers. Having 
reduced the sentence the Court can then, if so minded, say that it sees no ground /or 
inter/enng with the conviction or sentence, and can dismiss the appeal summanly under 
see. 421. Cr P. C — Boi Dhankor v Emp . 38 Cr L J. 572, 168 I C. 504, 39 Bom.L.R 74, 
AIR- 1937 Bom. 148, 9 R.B 372, ILR 1937 Bom 365 

1132. Judgment and record of reasons:— An Appellate Court in rejecting 
an appeal summanly under this section is not bound to write a judgment — Rash Sehajt 
V. Balgopal, 21 Cal 92; Waiubai, 20 Bom. S40; Annai-arapa Ksishnayya, 25 Mad. 534; 
Bala Subbanna, 2 Weir 473,- Noicr Mohd v Haia Singh. 2$ P L T. 6lQ. 27 Cr L J. 23; 
Curbari, 2 PLJ. 693; NiCyc Pal v. Bern MaJhab, 9 C.WbJ. 623; Ramrao, 13 N.LR, 
169, 18 Cr.LJ. 993; Nga Ba, 19 CrLJ. 316 (Bur.)j Nga Sem, U-BJL (l906> 2nd Qr. 
49 But it is advisable that a Court which dismisses an appeal under this section should 
fcnefly record its reasons for such dismissal, m \iew of the possibility of such order being 
challenged by an application for reviaon— Rom AToram, S All. 514; Kundaii, 36 All. 496, 
IS Cr.LJ. 512; Guru Ban, 43 IC. 439, 19 Cr.LJ 151. 2 P.L.J. 695, 4 PL.W. 153; 
Krishna, 32 Cr L J, 86, 127 I C. 847, AIR 1930 Pat. 520, Ind. Rul 1930 Pat. 751, 
1930 Cr.C. 1016, 12 P.L.T. 561; Thakur Sahu, 125 I.C. 121, A.I.R. 193o Pat, 331, 1930 
CrC 616, 31 CrL,J. 760. 11 PL.T, 242, Ind. RuL 1930 Pat 473; Thakurt, 34 CrLJ. 
1017, 145 I C 652, A I R. 1933 Pat. 160, 1933 Cr.C. 402; Abdul Latif v. Ahmed, 34 
CrLJ. 812, 144 I C. 704, A I.R 1933 CaL 515, 37 C.Wd4. 235, 1933 Cr.C. 859; /agrusram, 
A I R. 1935 Pat. 32. 152 I C. 801, 36 Cr LJ. 191; MarOli V. Kasabai. 27 Cr.LJ. 1404, 
98 I.C, 716, A.I.R. 1927 Nag. 88; Gobmd, 61 I.C. 49, 2 PX.T. 10; RamkanS, 19 CfX.J. 
304 (Pat.); Nanhu, 17 All. 241; Ramrao, 13 NiR 169, 18 CrLJ 993; JagatHaih. 
25 Cr.LJ. 1237, 82 I C. 165, A.I.R. 1925 Pat 183; fin; Mohan. 26 CrLJ. 4, 83 I.C 
484, A I.R 1925 Oudli 290; C/»/ialA« Cope v. Emp, 39 Cr.LJ. 3S0. 173 I.C. 751, 
4 BR. 331, 10 R.P. 44t, 19 PLT. 28, A.IR 1938 Pat 176; Bala Bux v. Emp 39 
Cr.LJ. 732 ( 733), 176 I.C. 553. A I.R 193S Pat. 366. 19 P.L.T. 395, 4 B.R 73i, 11 
R P. 85. Though ordinarily an Appellate Court m rejecting an appeal summarily U not 
bound to record a judgment, still the Court should not dispose of an appeal under 
this sccuon otlierwise tlian by a jodgment showing cn the face of it that it has applied 
its mind to a consideration ol the ctidcoce on the record, and ol the pJeas raised by the 
accused both in the Court below and in lus memorandum of appe^— Lof Behtni, 33 
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All 393, 17 Cr.LJ. 309; Janesh Ram v. Cyan ChanJ. 21 Cr.LJ. 139 (Pat); Chandra- 
sekhar v. Rajaram, 30 Cr.L.J. 791, 117 I.C. 279, A.I.R. 1929 Nag 160, Ind. Rul 1929 
Nag. 231; Cobind, 2 P.L.T. 10, 61 I.C. 49, 22 Cri.J. 321; Brijmohan Sinih v. Dasralh 
Sinih. 38 Cr.L.J. 232, 166 I.C, 494, 9 R P. 304, 3 B.R. 172. Where in a case in which 
the cN'idcncc was voluminous, the Appellate Court, without considering either the evidence 
of the witnesses or the dociments, disposed of the appeal practically in a single 
paragraph, held that the appellate judgment was not in accordance with law and the 
appeal must be reheard — A’arai« Prasad, 1 PX.T. 716, 57 I.C. 664, 21 Cr.L J. 648. 

The Appellate Court need not go to the length of writing an elaborate judgment, 
but should notice briefly and clearly what objections were urged on appeal and how 
they were disposed of — Ekkouirie, 32 Cal 178. It should record at least so much as 
would satisfy the High Court, when an application for revision is made, that it has fully 
considered all tlic questions in issue and has appreciated the simplicity or gravity of the 
case — Curbari, 2 P.L J. 695, 19 CrXJ. 151. Where no reason is given for the summary 
dismissal, the High Court will either remand the appeal to the Appellate Court to be 
admitted and heard, or mil itself examine the evidence— Ramkanl, 19 CrL J, 3W (Pat.); 
A’go Ba, 19 CrL J. 316 See also Brijmohan Singh v. Dasrath Singh, supra. 

The provisions of the Code with reference to the judgment f>f a subordinate Court 
do not apply to the judgment of a High Court; the High Court can undoubtedly dismiss 
an appeal by an order without giving reasons— A.I.R. 1933 Pat. 38 (40), 11 Pat. 
697, 141 I.C. 154, 1933 CrC. 54, 34 Cr.LJ. 118. 

^Vhere the Appellate Court simply noted “Heard. I see no reason to interfere," held 
that this was not a sufficient compliance with the requirements of this section, in a case 
where both oral and documentary evidence had been produced by both sides and where 
the memorandum of appeal contained a number of grounds that admitted of argument— 
Barjii. 36 Cr.LJ. 261. 153 I.C. 152. 7 R.P. 301. A.I.R. 1935 Pat 37. 16 P.L.T. 72, 
^935 Cr.C. 77. 1 BR. 131. 

1133. Proviso— Right of appellant to be heard:— This proviso is an 
embodiment of Uic legal means “Audi alteram partem,” ie, no man shall be condemned 
unheard. This maxim deriscs Its origin from the sajnng of Seneca to the following effect: 
‘‘\\'hocvcr may have decided anything, the other side remaining unheard, granted that his 
derision may have been just, will not have been just himscll"— PoAi, 13 All 171 (175). 

Appeal from Jail: — ^The proviso lays down that no appeal under sec. 419 shall 
be dis.*nlsscd without gl\^ng the appellant or his pleader an opportunity of being heard. 
But this proviso does not apply to jail appeals presented under sec. 420; and, therefore, 
the Appellate Court is not bound to give the accused any time to engage counsel But 
under Rule 50 of the Madras Rules and Practice, seven days' time is allowed before a 
jail appeal is circulated to the Judges. So an appellant has sufficient opportunity of 
engaging counsel if he wishes to do so— /n re Kunhammad, 46 Mad. 382 (400). 

As to the question whether notice should be given to an appellant filing his appeal 
from ja'l it has been held in some Madras cases, that sec. 419 (which is referred to in 
tins proviso) is of general application and embraces the cases of all appellants whether 
jn or out of jail, and there is nothing in set 420 to indicate that it was intended to 
dcpn\e appellants who are in jail of the opportunity of being heard on their appeal. 
Notice is, therefore, necessary to be given to the accused though he is in jail and there 
is nothing in this section to present the prisoner from being heard in person— A’c/ina 
Bulthaiya, 2 Weir 472 (473); if the prisoner is not represented by a pleader, the 
Appellate Court has power to direct that the prisoner be brought before it— Anonymous, 

2 Weir 473. If the comict files a petition of appeal from jail through a legal practi- 
tioner. the Appellate Court is not competent to dismiss the jail appeal summarily, but 
ehould hear the conriel's p'esdct—Dkatecni. 3 A.L J. C93. 4 Cr LJ. 373. But Mahmood, 
J. has cxpre‘*«l the opimon in Pohpr. 13 AH 171 (180) that as this proviso does not 
eppi) 10 an appeal presented from jail, neither the pri‘oner nor his pleader, if he engages 
one, has the right to insist that he shall be Iieard. The Sind Court is of opinion that 
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this proviso is confined to sec. 419, and docs not apply to an appeal preferred by the 
accused from prison under see. 420. If the accused is in jail, and has no pleader, any 
notice to him is useless, because he cannot appear in Court and cannot give any further 
information to the Court. Consequently, the Appellate Court can summarily dismiss 
such appeal on perusal of the papers, without c^ing upon him to appear — Loung, 
20 S.L,R. 189, 27 Cr.Lj' 933 (934), 96 I.C. 389. 

The express reference in the substantive part of sec. 421, Cr P. C., to a petition 
presented under sec. 419 or sec. 420, Cr P. C, indicates that the omission of any 
reference to sec. 420, Cr P C , m the Proviso to sec. 421, Cr P C , is deliberate, and 
that the Proviso is only intended to apply to an appeal presented under see. 419, 
Cr P. C , that is an appeal presented direct to the Court, and not through the officer* 
in-charge of the jail. Therefore, where the Court is dealing with an appeal under 
sec. 421, Cr. P. C., it is entitled to dismiss the appeal summarily without hearing the 
accused, who presents his appeal under seC. 420, Cr. P C., and the accused has no 
right to insist on being heard. Where a man has already been condemned and depnved 
of his hberty, it requires some statutory provision to entitle him to insist upon leaving 
the place where he is confined and being brou^t to the place where his appeal is to be 
heard. The Court will always consider whether the ends of justice require than an 
appellant should be heard. If the Court thinks that there is any possibility of its 
decision being influenced by anything the accused may say, then the Court can always 
direct him to be brought before it when his appeal is being heard in the first instance 
— Jalam Bhajaiihigh v. Etnp , 39 Cr.LJ. 578, 175 I.C. 352, IL.R. 1938 Bom. 357, 

10 R.B. 53S, 40 BoclLR- 317, A.I.R. 1938 Bom. 279. 

The dismissal of the jail appeal must be deemed to be a provisional dismissal in no 
way ailecung the right of the appellant to have his counsel heard under the proviso to 
this section in connection with the appeal under sec. 419, Cr. P. C. The practice in the 
Allahabad High Court is that a summary discussal of a jail appeal by a Judge does not 
in any way debar the heanng of an appeal hied by counsel — Lothhman, A I.R. 1934 All. 
488, 4 A,W.N. 344, 1934 Cr.C. 1305. 36 Cr.L J. 300, 253 I.C. 252{ Bhauani Dihat, 1906 
A.W.N. 303. But see Khiali v, Emp.. 20 ALJ. 739, 68 I.C. 41. 23 Cr.L.J. 505, A.I.R. 
1922 All. 480, 44 All. 759. After reviewing the previous rulings on this point a contrary 
View was taken by the Patna High Court in Pern Maiiton, 37 Cr.L.J. 58, 159 I.C. 241, 
A I.R. 1935 Pat 426, 14 Pat 392, 2 B.IL 62. 8 RB. 259, 16 PX.T. 683. 1935 Cr.C 1123, 
where it has been laid down that this Code docs not confer more than one right of 
appeal to any accused person from a conviction and sentence passed on him nor does 
the Code or the Letters Patent of the High Court permit an appeal in a criminal 
matter from an order of one or more Judges of the High Court to other Judges of 
the same Court The High Court has no power to entertain an appeal from the 
conviction and sentence passed on the appellants after the dismissal of the appeal 
which they preferred from jail and neither the Bench hearing the appeal nor the 
Bench which admitted it has power to review the order of dismissal The Madras 
High Court as well as the Chief Court of Oudh have also held that once an appeal 
presented by a convict from jail has been dismissed it is not open to the s3mi» pnsoner 
to file another memorandum of appeal through a Counsel— Qween-Emprerj v. Bhmappa, 
19 Bom. 732: Kanhammad //a;i v. Emp., 46 Mad. 382, 72 I.C. 599. A.I.R. 1923 Mad. 
42G. 24 CrLJ. 439. 1923 M.WJtf. 94. 44 MLJ. 450,- Cangg Din v. Emp.. 9 OXJ. I, 
65 I C. 612, 24 OC. 304, A.I.R. 1923 Oudh 56. 23 Cr.LJ. 148; Jtam Aular v. Emp., 

11 O.LJ. 536. 82 I.C. 545, A.I.R. 1K4 Oudh 425, 25 Cr.LJ. 1313. 1 O.WJ4. 354; 
Ram /as v. Emp.. 37 CrLJ. 362, 160 I C. 969. 1936 O.W.N. 194. 1936 OL.R. 125. 
8 R.O. 292, A.I R. 1936 Oudh 219, 1936 Cr.C 344. dissenting from /luld v. Emp., 
3 OL.J. 326, 36 IC. 133, 17 Cr.Lj. 453, AIJL 1916 Oudh S5; Rajhimmi v. Emp., 
41 CrJ-J. 682. A I R. 1940 Oudh 371, 1940 OLR. 3S9. 1940 O.W-V. 520. 183 LC. 760; 
JoJha V. Ktng-Emp., 41 Cr.LJ. 711, A.LR, 1940 Oudh 369. 1910 OL.R. 403, 189 LC 83, 
1940 O.W.N. 594. The practice which has been followed in recent jxars of treating 
jail appeals summarily dismissed by the Judges of the Cidh Chief Court as not Anally 

Cr,-81 
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Cismlssea unless and until they are sealed at the end of period of limitation has no 
justification in law. Such appeals, as soon as a Judge or a Bench of Judges has decided 
them and signed and dated their order are decided appeals and in such cases a repre- 
sented appeal subsequently filed is not maintainable— /od/nz v. Kitig-Emp., supra; 
Bajkumari v. Emp., supra. See also Note 1129- 

Notice to the Crown: — ^Where on presentation of an appeal the Sessions 
Judge appoints a day for hearing the appellant’s pleader and after hearing him 
dismisses the appeal summanly but his judgment is a complete one dealing with the 
evidence in detail and with the points raised on behalf of the appellants, no grievance 
can be made ol the fact that the Appellate Court did not issue notice to the Crown, 
considering it unnecessary to call upon the Public Prosecutor to reply to the arguments 
adduced on behalf of the appellants — Sonu Kutmi v. Emp , 39 Cr.L J. 950, 177 I.C. 697, 
5 B.R. 12, 11 R.P. 176, A.I.R. 1939 PaL 24. 

Other Appeals: — It is not competent to the Appellate Court to reject an appeal 
summarily vnthout giving a reasonable opportunity to the appellant or his pleader of 
being heard — Raniaeharlu, 29 Mad. 236; Cobind, 2 PX.T. 10, 61 I.C. 49, 22 Cr.LJ, 
321; Rajkumar v. Tinkowri, 12 C\V.N. 248; Ranga Row. 23 M.L.J. 371, 13 CrI-.J. 710. 
If the appeal is rejected under this section without hearing the appellant or his pleader, 
the Appellate Court may be directed to rehear the petition of appeal, and to give the 
appellant an opportunity of being heard — Fakna, Ratanlal 703. An appeal should not be 
dismissed merely because the appellants do not appear to support the petition, but the 
Appellate Court should consider whether there was sufficient ground for interfering which 
would imply judicial consideration of the appeal on the merits Where the order of the 
District Magistrate does not indicate that he gave any consideration to the merits of the 
case and it appears that he dismissed the ai^^eal summarily merely for default, the High 
Cevrt duected the re-heanag of the appeal— Cwfai Dof, 37 CrXJ- 93, JS9 J.C, 334, 
A.I.R 1935 Pat. 460. 16 P.L.T. 607, 193S Cr.C 1169. mere the Appellate Court 
rejected the appeal summanly owing to default of the pleader's appearance, and satis- 
factory reason for his non-appearance was shown, the Court should rdiear the appeal on 
the merits— Anonymous. 2 Weir 471, 7 M.H.C.R. App. 29; In re Kunhommt 2 d, 46 Mad. 
382; Ratan Chand, 5 N.L.R. 76, 9 CrXJ. 553 Where the accused's pleader presents a 
time-barred appeal, together with an application for excusng the delay under sec. 5, 
Limitation Act, on the ground that the' accused under a bona fide mistake had presented 
proceedings in a wrong Court, the Appellate Court should not dismiss the appeal • 
summanly, but should give the pleader an opportunity of being heard as to the 
allegation of there being sufficient cause for excusing the delay — Nurudin, 29 
Bom.L.R. 701, 103 I.C. 109, A.I.R. 1927 Bom. 445, 28 Cr.LJ. 653 (655). Where 
the notice for hearing the appeal was served in the afternoon of 2Ist March on 
the appellant’s pleader at Amalner asking him to be present on the 22nd March 
at Jalgaon or any other place where the camp of the District Magistrate might be, 
and on the day in question the Distnct Magistrate was encamped at Ediabad, at a 
considerable distance from Amalner, so that the appellant’s pleader could not appear at 
the place and the appeal was consequently dismissed, held that the order.of dismissal 
must be set aside as there was no sufficient notice to the appellant's pleader of the date 
and place of hearing — In re Arjun, 22 Boro L R, 188, 55 I.C. 853, 21 Cr.LJ 373. lYhere 
the District Magistrate called upon the appeOant's pleader to argue the appeal on the 
same day that it was presented, and on the pleader asking for time, the Magistrate refused 
to grant him time and rejected the appeal, it was held that the appellant’s pleader was 
not afforded a reasonable opportunity of bang heard — Curshida, 2 Cr L J. 58, 7 Bomi.R. 
89; Ramatekand, 36 Cal. 385. 13 C.WJ4. 684; In re Turka Hussan, 48 Mad. 385, 47 
M.LJ. 661. But this section does not contemplate that an appeal cannot be heard on 
the very day on which it is presented, and that notice must be given of some future date 
on which the appellant or his pleader may be heard. There is nothing in this section 
to prevent the Court from hearing the appellant's pleader at the time when he presents 
the appeal, if the pleader desires that course; if he does not desire to be heard at once, 
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'then Certainly the Court should appojit a future date of 'nhich notice is to oe given 
to the appellant or his pleader, so that he may be heard on that date — Basavamppa, 
29 Bom-L R. 488, 101 I C. 595, A.IJL 1927 Bora. 361, 8 A I.Cr.R. 81, 28 Cr.L J. 467 
(468); Kolappalli, 53 Mad. 865, 32CrXJ. 40, 127 LC 803, 32 ML.W. 20, 1930 M.WN. 
686, A.I R. 1930 Mad. 863, Ind. Rul. 1930 Mad. 1043, 59 M.L.J. 836, 1930 CrC. 1049. 

A particular date should be fixed, on vhich the appeal is to be heard. A general 
notice posted in the Court that appeals will be heard for admission only on the first 
Court'day next alter presentaLon is not a mmphance with the provisions ol this secLon* 
The Court should fix a time m each particular case, so as to enable the appellant or his 
pleader to be heard — Malan, 5 Mad. 11. 

1134. Sub'secticn (2) : — Although the Legi^ature does not make it obligatory 
on tile part of the Appellate Court to send for the records before dismissing an appeal, 
still the practice of summanly dismissing an appeal without calling for the records is 
alwajs mconvenient and must not be adopted — Jugal Ktshoie, 1883 A.\VN. 145. If 
questions of fact are argued in the appeal, the appeal ought not to be disposed of under 
sec 421 without sending for the original records of the Court below — Tuika Husain, 48 
Mad. 385, 47 M L J. 661, 26 & LJ 411, 84 I C. 1(»1. A.I R 1924 Mad 895, 20 M L.W. 
623, 1924 M.\VJ4. 893. The Appellate Couit is, howeter, not bound to send for the 
papers before taking action under this section— KolapaWi, 32 CrLJ. 40, 127 I.C. 803, 
32 M L.W. 20, 1930 M.W.N 686, A.I.R. 1930 Mad. 863, Ind Rul 1930 Mad. 1043, 
53 Mad. 865, 59 ML.J. 836, 1930 CrC 1039. \Nhcrc the grounds of appeal d.scIosc 
reasons for disaeditmg the witnesses for the prosecution, the Appellate Court ought to 
call for the records—Rungec/jer/u, 29 Mad. 236. 

An Appellate Court is not bound to call (or the record in an appeal in which the 
only question is a question of fact and the judgment of the Court below is so plain and 
dear that calling (or the record would be a mere waste of time. But when the judgment 
of the lower Court is a long and intricate judgment requiring careful consideration, the 
Appellate Court ought not to refuse to caU for the Kcori^-Sukhdco, 3 PL.J. 389, 19 
CfXJ. 209. 

Where the Appellate Court sent for the record and ordered notice to be given to the 
appdlants' pleader before admitting the appeal but refrained from issuing any notice to 
the Fubbe Prosecutor, hdd that it was perfectly justified in adopting such an inter* 
mediate course— Maro;» v. Kasabai, 27 CrLJ. 1404, 93 I C. 716, A.1R. J927 Nag. 88. 

After the record is sent for and rcceitcd, the Appellate Court ought to hear the 
pleader and cannot dismiss the appeal summanly without hearing him; if the Appellate 
Court so dismisses the appeal, the order of disni(S.aJ must be set aside and the appeal 
will be directed to be reheard— Kumar, 92 I C. 894, A.I.R. 1926 Cab 174, 
42 CLJ. 551, 27 CrLJ. 382; Surendta. 42 CL.J. 554, 93 I.C. 76, 27 Cr.LJ, 412, 
A.I.R. 1926 Cal. 161; liatcm Alt. 33 CrXJ. 602. 138 fC. 384, A.I.R. 1932 Cal. 397, 
1932 Cr.C. 344, Ind. Rul. 1932 Cat 450. The same High Court has taken a d.ffcrent 
view in Monmolha v Dbalrigram U, B., 40 C.WJ4. 128, 37 Cr.L.J. 904, 164 I.C. 270, 
where it has been held that there is nothing contained in the section about the right 
of the appellant or his pleader to have two reasonable opportunities of being heard 
by the Court The earlier view was, howocr, followed in the case of JiUndra 
Hath Gorai. 37 CrLJ. 831, 163 IC 238. AIR. 1936 Cat 294, 1936 CrC. 531. 
Discussing the rulings quoted abox’e the Calcutta High Court has recently held that 
all that the statute requires with reference to this matter is that the Appclbtc Court 
before dismissing an appeal summarily must afford the appellant or his pleader a 
reasonable opportunity of being heard. That being the case it would be a sufiiaent 
compliance with the statute if such reasonable opportunity is afforded cither on the 
first presentation of the appeal or if the ARieHate Court sends for the record, after 
the record has been reccixed. ^^'hc^e, therefore, the Appellate Court allowed the pleader 
for the appellant to argue h.s clients' case in full on the day of presentation of the appeal, 
it was unnccessori’ to hear the appellant or h.s pleader again after the arri\-al of the 
record in the Appellate Court as the appellant was allowed a rtaionable opportunity of 
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bane heard in support of his appeal trithin the meaning of this section — AkTomaddin 
V. Emt>. A.IR. 1939 Cal. 541, I.L.R. (1939) 1 Cal. 314, 40 Cr.LJ, 839. 183 IC. 742. 
The Patna High Court has also held that such a procedure was not an illegality— 
Dewal Makton v. Emp.. 12 P.L.T. 147, 126 I.C. 911, A.I.R. 1930 Pat. 499. 1930 Cr.C. 
927, 9 Pat. 768, 31 Cr.L.J. 1311, IndL Rul. 1930 Pat. 671. But it is desirable in all 
cases where a busy Sessions Judge sends for the record in a criminal appeal, which is 
presented to him for adrmssion. that he should note in the order-sheet the points for 
which he is sending for the record in order to satisfy himself as to the correctness 
of the submissions made by the appellants before him. It will be difficult, in many 
cases, if not in all, for a busy Sesdons Judge to remember the submissions which were 
advanced by the Appellants’ Advocate which had satisfied him to this extent that he 
was forced to send for the record — Basdeo Koiri v. Emp., 39 Cr.L.J. 254, 172 I.C. 944, 
A.I.R. 1938 Pat 12, 18 P.L.T. 915, 4 BR. 204, 10 R.P. 369, 1938 P.W.N. 113. The 
Bombay High Court is also of opinion that it is not imperative on the Appellate Court 
to hear the appellant's pleader, after the record is called for, and there would be no 
illegahty on the part of the Court in dismissing the appeal after perusal of the record, 
without giving the pleader another opportunity of being heard, especially when the 
pleader had bce.T heard before the records were called for, because his arguments about 
the evidence can then be better appreciated — Bosavaneppa, 29 Bom.LR. 488, 101 I.C. 
595, A.I.R. 1927 Bom. 361, 8 A.I.Cf.R. 81. 28 CrL.J. 467 (468). The Sind Court is 
also of opinion that although the records have been called for, still as the case is not 
fixed for hearing under sec. 423, It is not obligatory on the Court to give the pleader 
a hearing before dismissing the appeal, especially where the pleader has once been 
heard before the records were sent iot—jiveyo, 2 S.LR. 39. 10 CrX.J, 204. 

1135. Review: — An order passed under this section, dismissing an appeal filed 
under sec. 419, is puma facie find. Such an order cannot be vacated under sec. 561A 
unless it is proved that either of the conditions precedent to the passing of the order as 
laid down by this section has not been fulfilled and this is a question of fact depending 
on the circumstances of each case. The burden of proving that either of the conditions 
has not been complied with, lies heavily on the person challenging the finality of the 
order. Where it is proved that either of the conditions precedent has not been complied 
vrith, the High Court has power to mlcrfere under sec. 561A and in such a case it is 
immaterial whether the Bench which is called upon to interfere is composed of the same 
or different Judges. Where there is no proof that either of the conditions have not been 
complied with, the High Court, whether the Bench is composed of the same or other 
Judges, has no power to interfere— SAu/jw, 36 Cr.LJ, 831 (836), 155 I.C. 736, A.IJ?. 1935 
Sind 84, 1935 Cr.C 370 (F.B ). See Note 1433A. 

n35A. Revision: — Where an appeal has been dismissed summarify under this 
section srithout recording any reasons or judgment, the High Court can cither go mlo 
the case on its own account and examine the evidence, or can remand the appeal to the 
Lower Appellate Court to be admitted and heard— Ram Kan/, 19 CrXJ. 304 (Pat.). 
Though the practice usually is to remand the case to the Lower Appellate Court and ask 
for a judgment from that Court after a regular hearing, the High Court has discretion 
to go into the case itself, and, if necessary, to con^der the question of fact as if in first 
appeal— Aman Alt. 13 OC 309, II CrLJ. 63Ii Kga Ba. 19 CrM. 316 (Bur.). If the 
High Court finds that the case should not have been dealt with summarily, the High 
Court will send back the case ordering the Appellate Court to hear it on its merits and • 
pass a judgment — Nga Ba, 19 Cr.LJ. 316 (Bur.), tyhere the Sesaons Judge summarily 
dismiss^ an appeal from the conviction of a Magistrate, the High Court itself finding 
that the evidence on which the conviction was based was insufficient, set aside the 
conviction and acquitted the accused, instead of remanding the appeal for a rehearing 
on the merits— /Jttor Chandra. 10 CWJ^. 446 (448), 3 CrXJ. 385. See also Aman 
AH, supra. 

Where it docs not appear from the order of the Sessions Judge dismissing an 
appeal summarily that he examined the record of the case or that he tested arguments 



S£C. 422.] 


THE CODE OF CRIMINAL PROCEDURE 


1333 


OQ questions of fact by examination of the endence actually given by the witnesses, 
the High Court is practically obliged, if the appellate order of the Sessions Judge Is 
to be supported, itself to hear the appeal on questions of fact, which Is not the procedure 
presenbed by the Code of Crinunal Procedure. The order is liable to be set aade 
in sudi cases— CA/ia/Aa Cope v. Emp.. 39 CriJ 380, 173 IC. 751, 4 B R. 331, 10 
R.P. 444, 19 PL.T. 28, AIR. 1938 Pat 176. See also Note 1132. 


422. If the Appellate Court does not dismiss the appeal 
„ . , summarily, it shall cause notice to be given 

0 1 o appeal. appellant or his pleader, and to such 

officer as the Provincial Government may appoint in this behalf, 
of the time and place at which such appeal will be heard, and 
shall, on the application of such officer, furnish him with a copy 
of the grounds of appeal ; 

and, in cases of appeals under section 417, the Appellate 
Court shall cause a like notice to be given to the accused. 


Amendment: — ^The words "Provincial Covernmenf’ have been substituted for 
"Local Government" in this sertion by section 4 of the Government of India (Adaptation 
of Indian Laws) Order, 1937. 


Scope:— This section deals only with appeals and there is no similar section 
dealing with revisions, nor docs any section apply this procedure to revisions^cf 
Narain Lai v. Emp . A.I.R 1940 AU. 42$. 1940 A L J 4$2, 190 I C. 225. 41 Cr.L J. 876 
1136. Restricted order for athnUslon: — A restricted order for admission 
of a criminal appeal is not contemplated by this section, and must be deemed to be ultra 
tires Therefore, where a criminal appeal was admitted for consideration of the sentence 
only, It was held that the whole appeal should have been heard and that the appellant 
could not be restricted to any selected ground out of those specified in bis petition— 
Nafar. 20 1 C. 741, 14 Cr.L.J 485. 18 CL J. 582, A I.R. 1914 CaL 276, 41 CaL 406, 18 
C.W.N. 147} Gaya Singh. 4 Pat 254. $ PL.T 381, 25 CrLj 862, 86 I.C. 718, 6 Pi.T. 
381, A.IR. 1925 Pat. 453. 3 PatL.R. 8 (Cr)i Rtfhu. 32 Cr.LJ. 1017, 133 IC. 163, 
12 PLT 536, AIR 1931 Pat. 351, Ind Rul. 1931 PaL 323, 1931 Cr.C 799; Harnam 
Singh. 40 Cr.UJ. 760, 183 I C 318. AI.R. 1939 Lah. 293. II..R. 1939 Lah. 148. 41 
P.L.R. 487. But where the Bench, which adnutted the appeal on the question of 
sentence, did not only detennine adversely all other considerations which could be 
advanced in favour of the appellants but dismissed the appeal summarily in respect 
of them under sec. 421, Cr. P. C, it is not open to the High Court to go belund such 
an order of dismissal even if passed by the same Bench at an earlier stage, and still 
less if passed by a different Bench. Action 422 only applies if and in so far as an 
appeal has not been dismissed sununanly. If m part it has not been so dismissed, the 
provison will apply in respect of such part: it cannot, however, operate to nullify a 
definite order of dismissal under sec. 421 — Kuldtp. A.LR. 1933 Pat- 38, 11 Pat. 697, 
141 I.C. 154, 1933 Cr.C. 54, 34 CrXJ. 118. Except where there are express words as 
in secs. 412 and 418, the Code does not provide for an appeal of the limited purpose 
of reviewing only a part of the judgment. The appellant has a right to be heard fully 
on the merits and ^e Judge is bound by sec 424 to record a complete judgment — 
Dagdu Cangaiam, Ratanlal 826. 


1137. Notice: — Notice to the appellant of the time and place of bearing is 
obbgatory, and an order disposng of an appeal without giving such notice is illegal. 
The appeal must be restored to the file and disposed of according to law— .Veniora* 
lamuilu, 2 Weir 475 (476). IChere a diminal appeal filed through a counsel is admitted, 
it cannot be dismissed summarily without giving notice to the accused; for, alter an 
appeal IS admitted, the Court cannot act under sec 421 — Ta Pm, 3 BurXJ. 18, 23 
CrJ4; 933. 81 I.C 549, A.I.R. 1924 Rang. 294. 
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- To whom io he given .'—Notice must be giv^n to the appeJJant vt hh pleader. But 
the attention of the pleader should be directed to the notice, when notice is given to the 
plea’der only; the mere fact that the pleader of the appellant is present in Court when an 
order is made admitting an appeal, is not sufficient— Copol Chunder, 10 C.L.R. 57. 

The word 'pleader’ includes a mukhtar, and notice to the niukhtar is sufficient for 
the purposes of this section— S/aVram, 6 Bom. 14. 

In case of appeals under sec. 417, notice must be giv'en to the accused. 

Where the Court passes an order, awarding compensation to the accused under 
sec. 250, and the complainant appeals, it is desirable that notice should be given to the 
accused so as to afford h'm an opportunity of supporting the order passed in his favour, 
although there is no express provision of law to that eRect—PaJaniappavelan. 29 Mad. 
187; Venkalarama v. Krishna, 38 Mad. 1091; Jfam Chand v. Jesa kam, A.I.R 1924 
Lah. 675 ( 676), 76 I.C 641, 25 Cr.L.J. 609; Monoon v. Ibrahim. 20 SLR, 41, 92 I.C. 
424, A I.R. 1926 Sind 143, 27 Cr.L.J. 248 But the absence of notice to the accused 
will not Antiate the appellate proceed ngs — Kagi Reddi v. Basappa, 33 Mad. 89; Krishna 
V. Karayana, 41 M L J. 172, 22 Cr.L.J. 583. 62 I.C. 823; Rashid, 8 Lah. 568, 101 I C. 192, 
28 P.L.R. 177, A.I.R. 1927 Lah. 357, 28 Cr.L.J. 416. So also, no notice to the Croxen h 
necessary, because it Is a matter in which the Crown is I’cry little interested— Palani- 
appsvelatt, supra; Krishna v. Natayan, supra; Curusami v. Thumurthi, 27 M.L.J. 629, 
15 Cr.LJ. 648. 

Although this section does not require any notice to be given to the complainant, 
still in appeals from orders under sec. 545. (directing that the expenses properly incurred 
by the prosecution be defrayed out of the fine), it would be better in practice to give 
notice to the complainant also. But 'the absence of such notice will not afford any 
ground for Interference in revision— Afonga/cAand. 14 N.L.R. 131, 19 CrL.J. 927, A.I.R. 
1917 Nag. 122, 47 I.C. 443; Htanda Meah v. Anamale Chettyar, 37 Cr.L.J. 832, 163 
I.C 242, A I.R 1936 Rang 247, 1936 Cr.C 523. In Baluient v. A/afi/ai. A.I R. 1936 
Nag 144. 19 N.LJ. 140, 1936 Cr.C. 694. ILJl. 1936 Nag. 147, 9 RN. 93, 38 Cr.L.J. 
76, 165 I C. 641, it has been held that, in such a case, the complainant is entitled 
to appear both on the q'jestion of the amount of compensation to be awarded and also 
to be' heard in support of the convirtion. It is the settled practice of the Calcutta High 
Court that where compensation has been awarded to the complainant under sec. 545, 
and an appeal is preferred, the notice of the api>eal must be given to the complainant, 
and an order of acquittal in the absence of such notice may be set aside by the High 
Court in revision— BAarasa v. Sukdeo. 53 CaL 569. 43 C.L.J. 583. 27 CrL-J. 1086. 97 
I C. 62, A.I.R 1926 Cal 1054. See also Venkalavarada v. Vengai, 1933 M.WN. 729. 

Notice should also be given to such officer as the Local Government appoints 
Palaniappavelan, 29 Mad 187. In Bengal, notice should be given to the Legal Re- 
membrancer so far as the High Court is concerned In other cases, the District Magis- 
trate has been appointed as the officer to rcceu'e notices of appeals If the rule is granted 
against the order ot a Sessions Judge, he is the proper person to show cause — Bepitt 
Behari v. Ncndi. 7 CWN. 80; Calcutta Gazette. 1883, Part I, page 1200. Where an 
appeal is preferred to the District Magistrate, notice must be given to the Public 
Prosecutor— BAizr&ffl v. Sukhdeo, 53 CaL 569. 43 CL J. 583, 27 Cr.L J. 1086. In Bombay, 
D strict Magistrates should be sen-ed with xmtlce— Bombay Gazette, 2883. Part I. page 
182; Shivlingappa Basappa, 24 BoinL.R. 1150. A.I.R. 1923 Bom. 74. The same is the 
“rule in the Punjab, Oudh and C- P- See Punjab Gazette, 1883, Part I, page 53; Oudh 
Ciim. Digest, p. 27; C. P. Gazette, 1883, Part II, page 101. In Madras, the Public 
Prosecutor is the officer to be served with notice in case of appeals to the Sessions Court 
and the High Court— Fort St. George Gazette, 1887, Part I, page 30. In other cases, 
the District Magistrate is the proper officer. 'Thus, in an appeal before the Jo’nt 
Mag-strate, notice should be served on the District Magistrate — Vellayan v Sola! 39 
Mad. 595. 16 CrL.J. 600. 

Omission to give notice to the District Magistrate Is a mere irregularity, according 
to the Madras High Ccnitt— Vellayan v. Solai. 39 Mad. 505, 28 M L.J. 693.' The fact 
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that notice of the appeal vras not served on die complainant or on the otscer appointed 
under this section, is no ground for interference snth an order of acquittal where no 
injustice has been occasioned — Para Keitaktaa v. Amir Bt, 84 I C. 249, 20 M.L.\V. 327, 
A.I.R. 1924 Mad 37. 26 Cr.LJ. 249 See also Peiia Kalathi v. Venkatesa. 33 Cr.LJ. 
596, 138 I.C. 385, 1932 hf.lVN. 722, Ind. Rul. 1932 Mad. 551. A-IR. 1933 Afad. 277. 
But according to the Bombay High Court, such omission is an illegality and not merely 
an irregularity — ShivUnsappa, 24 BomL R. 1150, A.I.R. 1923 Bom. 74. 24 Cr.L. J. 700. 
But objection on the ground of absence of notice should be made by the District 
Magistrate and not by the complainant; and the High Court mil not interfere in 
revnrion at the instance of the comidainant where the objection on the ground of 
absence of notice to the District Magistrate comes not from the District Magistrate 
but from the complainant — Devendra v. Shelappa, 25 Bom.L U, 251, 26 Cr L J. 751, 
A.r.R. 1923 Boccl 264, 86 I C 287. See also Peiia Kanakkan v. Am\r Bi, supra. 
But where an appeal is heard by the District Magistrate who is himself the ofheer 
authorised to receive notice no formal notice to him is necessary— v. Naiayana, 
41 ML.J. 172, 22 CrL.J. 583. 62 ! C. 823. But m another Madras case, where an 
appeal was originally heard by the District Magistrate and was ultimately heard by a 
Jomt Mapstrate, it was held that this fact did not relieve the Joint Magistrate of his 
duty of giving notice to the District Magistrate — Mohammad Mustafa v. Shanmuga, 
25 Cr.L.J. 1389, A l.R. 1925 Mad. 375, 83 I.C 349 

Sotice. to appellant in jatl '—If the appellant is in jail and is not represented by a 
pleader, notice must be given to him — Kotina BuUhaiyo. 2 Weir 472 (473) ; Lai Bahadur, 
SO All. 543, 29 Cr.L.J. 384 (385). 108 IC 122, AIR. 1928 All 84. 26 ALJ. 275 
(FB.). The obligation imposed on the Court under sec 422, Cr. P. C., of giving notice 
to the appellant, if he has no pleader, involves that the appellant must have a right 
to act upon the notice and come to the Court to argue his appeal if he so desires— 
Jalam Bharalsing v. Emp . 39 CrL.J 578, 175 1C 352, I L.R. 1938 Bom. 357, 10 
RB 535, 40 Bom.LR. 317, A l.R 1938 Boro 279. The Smd Court is, however, of 
opinion that no notice is necessary to be given to the appellant m jail— Loung, 20 
SLR. 189, 27 CrLJ. 933 (934), 96 IC 389. 

Time and plate of heating The notice must specify the exact date of hearing It 
is not enough that the Magistrate had directed that the appeal would be heard in a 
certain month (eg., m January ) — Wazir Khan, 1881 A.WN. 46. So also, a general 
notice posted m the Court-house that the app<.al will be heard on the first Court day 
next after presentation of the appeal is not suflicient. A particular date must be fixed 
—Malan, 5 Mad. 11. 

It is imperative on a cnminal Appellate Court to hear the appeal at the time and 
place named in the notice of appeal — RaSan Ckand. 5 NX II. 76, 9 CrLJ. 553. There' 
fore, where a notice is iss'jed fixing a particular place for the hearing of the appeal, the 
Court ought not to hear the appeal at a different place without giving notice of the 
change of place — Bahaval, 1891 P.R 7; or on a date prewous to the dale fixed for 
hearing — Shanmugam v. Alagta, 2 Weir 475. If notice has been issued to an appellant 
to appear at the head quarters on a particular date, and if on that particular date, the 
officer who will hear the appeal moves out mto camp, he should not dismiss the appeal 
for default of the appellant's appearance at the camp, but should fix a fresh date and 
issue a fresh notice. A general order directing appellants to follow the officer into camp 
is not sufficient — Nihal Singh, 1905 P.R- 11, 2 &X.J. 66. 

Where a Sess'ons Division covers two districts an appeal can, as a matter of law, be 
heard at any one of the places. It is a matter of discretion for the Sessions Judge, or 
the Additional Sessions Judge to whom the appeal is tnns/erred, when the matter cooes 
before him on appeal, to deadc in which district it shall be heard; but that discrelian 
m'ast be exercised in a judicial manner and reasonable attention must be pa'd to the 
interest of the appellant. WTicxe the disctcticn is exercised wrongly the High Court will 
mrlcn-Bcodhari. A.I.R. 1934 Pat 643^ 15 PX.T. 6(M. 1934 Cr.C 1321. 
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' 423. (1) The Appellate Court shall then send for the 

.■ Power of Appellate record of the case^ if such record is not 
Co'jrt in disposing of already in Court. After persuing such re- 
cord, and hearing the appellant or his 
pleader, if he appears, and the Public Prosecutor, if he appears, 
and, in case of an appeal under section 417, the accused if he 
appears, the Court may, if it considers that there is no sufficient 
ground for interfering, dismiss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse such 

order and direct that further inquiry be made, or 
that the accused be retried or committed for trial, 
as the case may be, or find him guilty and pass 
sentence on him according to law; 

(b) in an appeal from a conviction, (1) reverse the 

finding and sentence, and acquit or discharge the 
accused, or order him to be retried by a Court of 
^ . . competent jurisdiction subordinate to such Appel- 

late Court or committed for trial, or (2) alter the 
> finding, maintaining the sentence, or with or with- 
out altering the finding, reduce the sentence, or (3) 
with or without such reduction and with or without 
altering the finding, alter the nature of the sentence, 

. but, subiect to the provisions of section 106, sub- 
section (3), not so as to enhance the same; 

(c) in an appeal from any other order, alter or reverse 

such order; 

(d) make any amendment or any consequential or inci- 

dental order that may be just or proper. 

(2) Nothing herein contained shall authorize the Court to 
alter or reverse the verdict of a jury, unless it is of opinion that 
such verdict is erroneous owing to a misdirection by the Judge, or 
to a misunderstanding on the part of the jury of the law as laid 
down by him. 

Scope: — As for the applicability of this section to an appeal arising under secs. 
476, 476A and 476B, see Note 1257. 


1138. Powers and duties of Appellate Court: — It is the duty of the 
Appellate Court to look into the evidence of both sides in order to come to a decision. 
UTiere the Appellate Court did not think it necessary to deal with the evidence adduced 
by the defence in the case, because no reference to that evidence was made by the 
counsel of the appellant, and that ewdence was practically ignored by him, held that 
the Appellate Court acted illecally in doing so— FiVoi Hossein, 40 Cal. 376, 14 Cr.LJ. 


4A9. The rule by which a Criminai Appellate Court is to be guided in dealing with 
a criminal appeal Is that it has to come to a conclusion for itself upon the evidence 
on the record, assisted so far as it might be, by such reasons or arguments as it might 
elicit from the conclusions and reasons contained In the judgment of the original Court,_ 
If the Appellate ^urt entertains any doubt about the correctness of the conviction or the 
coriOTission of tiie offence, it should discharge the accused— v. Sagat Bepari, 
23 Cal. 347? Maula Daksh, 1893 P.R. 6t Ma Ka v. Po Shaw. 4 L.B.R. 340, 9 Cr.Lj. 25, 
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It ia the duly of tlie Appellate Court m every case to examine the evidence for itself 
and to give to the accused person the benefit of any reasonable doubt which it may 
entertain after such cxaminatiort Doubtless, an Appellate Court should not hghtly 
disturb the conclusion of a Court of first instance, and should give due weight to the 
fact that the witnesses received credit from the Court before which their depositions 
were gi\en but in e\ery case it is the duty of an Appellate Court to arrive at an 
independent opinion— I’acooi, 2 Weir 535. The Appellate Court should ordinarily have 
very strong grounds for differing from the appreciation of evidence of the tnal 
Court which had the adiantage of seeing the witnesses and noting their 
demeanour; but where such grounds exist, it should interfere — JaJal, AI.R. 1937 Sind 
22 (25), 30 SLR 456. 167 I.C. 75, 9 RS 162, In a appeal from a conviction 
and sentence, it is for the Appellate Court to be satisfied affirmatively that the 
prosecution case is substantially true and that the guilt of the accused has been established 
bejond all reasonable doubt. It is not for the appellants to satisfy the Appellate 
Court that the first Court had come to a wrong finding — Kanckan, 42 CaL 374. It 
is the duty of the Appellate Court to consider the evidence both oral and documentary, 
and to apply its mind to the case before recording a judgment therein. Where the 
Appellate Court fa.ls to do this, the judgment cannot be said to be a judgment in 
accordance with law — Narain, 21 CrLJ. 648, 57 IC 664, 1 P.L.T. 716 An accused is 
entitled to the judgment of an Appellate Court in every case in which an appeal is open 
to him- But it the Appellate Court does not do its duty the remedy lies only in an 
application for revision under sec. 439, Cr. P. C It is true the accused can approach 
the Sessions Judge for a reference to the High Court under sec. 438, Cr. P. C., but in 
the end it is the High Court which deals with the matter, and its powers are contained 
in sec. 439 Under that the High Court may, if it so desires, exercise any of the powers 
conferred on a Court of appeal by this section; that is. it may itself bear the appeal and 
d.spose of it — Bapujao AKno]i Khond, AI.R 1936 Nag 160, 1936 CrC. 715, I.L.R. 
1937 Nag 38. 

In all cases in which the Court sits in criminal appeal, it has to consider the case 
against the appellant bearing in mind exactly the same principles as must be bourne 
in mind by the Court of trial m the first instance. The appellant does not come here 
as one who has been conneted and has to satisfy the Court beyond all reasonable 
doubt that he has been wrongly*convirted If after a conviction before a Subordinate 
Court the Court of Appeal comes to the conclusion that there may have been a mis- 
ramage of justice, the Appellate Court cannot allow the convictior) to stand. The 
task of the appellant is, therefore, to bring before the consideration of the Appellate 
Court such matters as may cast a reasonable doubt of his guilt, having regard to all 
the circumstances of the case. It rs true that a Sessions Judge hears and sees the 
witnesses and in many cases his opinion as to their demeanour or truthfulness may be 
of the highest salue, and an Appellate Court should not lightly disregard the conclusion 
at which for properly expressed reasons he arrived. On the other hand, that does not 
absolve the Appellate Co'jrt from an independent duty of scrutinizing the evidence 
with care and of being satisfied npt that a reasonable person might have come to the 
conclusion which the Sessions Judge came to, but that no reasonable person could 
have come to any other conclusion but that the accused was guilty of the offence 
charged against him — A^fia Kyaw Hla v. Th< King. 39 Cr.LJ. 248 (2S0), 173 I.C 94, 
A.I R. 1938 Rang. 45. 10 R.R. 306. 

It is somewhat unusual, though quite legal course of hearing and deciding certain 
law points by a preliminary order before proceeding to bear the appeal on the merits 
—Nana v. Emp.. 40 Cr.LJ. 197 (198), 179 LC. 317, A.LR. 1938 Nag. 283, 1938 
NiJ. 90. 

IVhen an inspection of the scene of the occurrence is material other to the case for. 
the prosecution or for the defence, it is desirable that the Appellate Court 
the spot— B/:o|u’on Kaur, 1911, P.W.R, 16, 12 CrXJ. 412 (F.B.). 

lYhen an Appellate Court docs not dismiss an appeal summarily, it must dispose of 
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it in the manner provided by this section. It has no power to refer to the High Court 
for decision on a question of law ariang in an appeal — Sulaiman, 7 L B R, 251, 15 
Cr.LJ. 667. 

In dealing with a case under this section, there is no restriction on the powers of 
the Appellate Court to dispose of the case in any of the manners provided by this 
sections it can acquit the accused, or order a retrial or order the accused to be committed, 
etc.— Pc/si Pramanik. 25 Cal. 7Ilj Ramprasad, 26 Cr.L.J. 1090 (1091), 88 I.C. 178, 
A.I.R. 1926 Nag. 53. 

The Appellate Court can hear the respondent on other legal points besides replying 
to the points specifically taken in the grounds of appeal — Terht, A.I.R. 1936 Oudh 
108 (110), 1935 OW.N. 1153, 1935 OL.R. 684, 158 I.C. 913. 

The power given to an Appellate Court under this section is not an unlimited 
power, but 'is to be taken as giving the AppeUate Court power to do only that which 
the lower Court could and should have done The Court of Appeal is not competent 
to alter the finding of a Magistrate so as to 'convict an accused person of an offence 
which the Court whose order is under appeal was not competent to try — Muthia 
Chelly, 29 Mad. 190, 3 CrLJ 46Ij Afaung E Afaung v. The King, 41 Cr.LJ. 621 
(623), 188 I.C. 539, A.I.R. 1910 Rang. 118, 1940 Rang. 215. 

Sentence : — The power of an Appellate Court to pass sentence is measured by the 
power of the Court from wliose judgment or order the appeal has been made. Therefore, 
ari Appellate Court when passing a sentence on appeal cannot pass a sentence which the 
original Court was not competent to pas&~-Afuhammad Yakub, 45 All. 594} Alehi Singh 
V. Afangal, 39 Cal. 157? Subbaya, 12 Mad. 451} SitOTom, H I.C. 788, 7 NL.R. 109, 
12 Cr.L.J. 444} Afaung E Afaung v. The Kmg, supra Thus, where a second class 
Magistrate passed a sentence of 4 months’ imprisonment, but the District Magistrate 
on appeal altered the sentence into a fine of Rs. 400, held that the sentence passed 
by the Appellate Court was ultra vires, because the second class Magistrate could not 
have awarded a fine of Rs. 400 (sec. 2Z)’—Afuhammod Yakub, 45 All. 594. 

Perusal of record The Appellate Court must peruse the whole record, and not 
merely the judgment of the Lower Court. A decision based upon a perusal of the 
judgment alone is not valid, and the appeal must be reheard— A55(uA Alt. 14 CrL.J. 182 
(183) (Cal.). An appeal may be dismissed summar^y under sec. 421 without perusal 
of the record, and upon perusal of the copy of the judgment alone. But under sec. 423, 
the records must be called for and perused. If the records of the case are lost, it is the 
duty of the Appellate Court to order a new trial— /T/itmof Si«gA, 1889 A.W.N. 55. 

No dismissal for default of appearance: — If the appeal is not dismissed 
summarily under seC. 421, the Appellate (^rt is bound to peruse the record and consider 
whether there is any ground for interference with the acquittal or conviction, even though 
the appellant does not appear. The Appellate Court must dispose of the appeal on the 
merits, and is not entitled to disnuss an appeal for default of appearance of the appellant 
—Pokpi, 13 All 171 (187) (FB.)} Bansi Afndha. SO Cal. 927, 27 CW.N. 947; Ram- 
Chandra. 24 Cr.LJ 662, 21 AL.J. 100} Ram Dharose. 14 AL.J. 327, 17 Cr.L.J. 353} 
Trimbak. 50 Bom. 673, 27 CrLJ. 1167} Kuldip. 6 Pat. 16. 100 IC. 831, A.I.R. 1927 
Pat. 176, 8 P.LT. 376, 7 AICrR. 473, 28 Cr.LJ. 351; Ratan Chand. 5 N.L.R. 76, 9 
CrLJ. 553} Balkaran, 6 OLJ 370, 20 Cr.LJ. 744, 50 I.C. 152} Dm Afuhammad, 35 
Cr.L.3. 963. 148 I.C. 1078, A.IR. 1^4 Pe*. 21, 1934 Cr.C. 522. AL.R. 1934 Pesh 37. 

Adjournment -—If the hearing of the appeal is adjourned to another date, notice of 
the adjournment should be given to the appellant— SfiamteAffri. 20 Cr.LJ. 271 (Pat.). 
WTiere a Magistrate disposed of an appeal before the day Hxed for the adjourned hearing, 
and without giving notice to the appellant or his pleader, it was held that the procedure 
/ was illegal — Shanmugam v. Alagia, 2 Wdr 475, 

Sufficient ground for inlerferenee : — An appellant is not precisely in the same position 
before an Appellate Court as he is before the Ojurt tr^'ing him, but must satisfy the 
Court that there is sufficient ground for interfering wsth th? order of conviction. If no 
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suf!ident sjound has been sho^Yn, it is the duty of the Appellate Court not to interfere^ 
So;iu'an, 5 All. 386. 

1139. Dismiss the appeal: — ^Vt'bcre an appeal is admitted and dealt with 
under this section, the Appellate Court can dismiss the appeal only on the meritt, and 
has no power to dismiss it summauty (eg, without perudng the records and without 
citing notice under see 422) — Copala, 1 Bom.L.R. 225j Ram Hart v. Saniosh, 23 Cr.LJ. 
733 (Cal); Virasami. 2 Weir 474 (475); Niua Lai. 4 P.L.T. 552, 24 CrL J. 453, A I.R. 
1923 Pat. 363; Ta Pu, 3 BurUJ. 18, 81 IC. 549. A.IJ?. 1924 Rang. 294, 25 Cr.L.J. 933. 
An appeal can be summarily dismissed only under sec 421; whereas see. 423 contemplates 
the regular hearing or consideration of the appeal which has not been summarily 
dismissed under sec 421. 


1140. Right of parties to be heard: — H the appellant is present or is 
represented by a pleader, the appellant in person or his pleader must be heard — Poht», 13 
All 171 (187), 20 CrLJ 271 (FB.). But where the Appellate Court disposed of the 
appeal on the merits after perusing the records and considering the grounds of aDpcal, the 
judgment of the Appellate Court would not be set aside on the mere ground that the 
pleader for the accused was not heard in the Appellate Court (the pleader being prevented 
from appearng in time on account of a railway strike)— Oiayr/ Khan. 1 Pat, 589 (590), 
24 CrLJ 118 But sec Venkaiakrisknayya v. Emp., 1937 M.W.N. 91 where the 
High Oiurt ordered a re-hcanng of the appeal by a different Judge as it was dismissed 
at 7-30 AM. on the fixed date on the merits without hearing the pleader who appeared 
before the Court cm the same day at 10 a m. and pleaded for a hearing on the ground 
that he was not aware of the fart that the time of hearing was 7-30 a.m. Where the 
appellant’s Counsel was not prepared to. and did not, argue the case on the mcrili, 
aUcr he had fa'led to persuade the Appellate Court that his cbent was entitled to a 
postponement of the hearing until an investigation had been made into the allegations 
which he then made and the judgment of the Appellate Court, however, showed that 
wi^o-Jt the assistance of the appellant's Counsel the Judge himself examined the 
evidence against the appellant and satisfied himself that the convictions were wtJJ- 
founded, it could not be sa-d that there bad been no hearing of the appeal against the 
conviction within the meaning of this section — Keval Ram, 36 CrUJ 1354 (issni ira 
l.C 324. 16 PLT. 693, A I R. 1935 Pat. 515. ' 


If the appellant is in jail and is not represented by a pleader, he may bt hf 9 ' 
person— Kotina. 2 Wcir 472 (473); and the Appellate Court has power to direct riizi th* 
prisoner be brought before it — Anonymous, 2 Weir 473 If the appellant who ' ' 1 u 
is not represented by a pleader, and if on receipt of the notice under tec! iZZ h ^ ■ 
to be heard in person, he must be allowed to appear in person at the hay * 
appeal and the Appellate Court must arrange for the appellant U> be r,{(A 
—Lai Bahadur. 50 AW 543, 26 A LJ. 275, 29 CrLJ. 384 ( 385) fpn ) ^ 

Pohpi. 13 All 171 (F.B ) and Ram Prasad. 4 OWJ4. 638, I03 Jr 

Oudh 312. 28 Cr L J 679, where it has been held tlut an t ' ^ 1927 

right to appear at the hearing of the appeal The Sind Cv:n it c{ no 

appellant in jail cannot appear in person in Court — Louni,20SLO 

(934), 96 l.C. 389. ^ Cr.Lj, ^^3 


A compla-nant cannot claim as of ri^t to be heard in the 
one which mav he left in each case to the discretion of the tnatlcr is 

476, 7 M H C.R. App 42. A pri\-ate prosecutor as such haj ^'>>'nout, 2 Weir 
the Ourl may grant permission in any particular ase—Akbar. Iggs p heard, hut 
9 C W.N. lx. It IS tnie that in some cases it has been held that ji ^ liouilaliom. 
to the Appellate Court to allow the complainant to support the advantageou* 

the Appellate Court did not exercise its discretion on the ^*^2nicnt, Hut wher* 
plainant it cannot be ra'd that it d d something that was wro-. • of the 

33 CrL.l 3M, 136 l.C. 474, A.IJL 1932 Cal 61, 35 Z.'^S^*''^*hari v. 

1932 Cr.C 9. ' 54 CLJ- * 
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' • If the Public Prosecutor does not appear on behalf of the Govcmmenl, a vakil 
privately instructed to support the prosecution may be heiri— Anonymous, 2 Weir 476. 

There is no proviaon in the Code of Criminal Procedure for allowing the com- 
plainant to be heard when the Crown does not wish to argue the case. It is, however, 
open to the Appellate Court to hear the complainant in suitable cases, and a discretion 
In this matter is left to the Appellate Court and it is for the Appellate Court’s 
consideration whether in the 'circumstances of the case it should not allow the com- 
plainant to be represented — Raghunatkmal Shermal Afarwadi v. Puttram Sadarmt. 
A.I.R, 1937 Nag 394 (396), 172 IC 177, I.L.R. 1938 Nag. 157, 10 RN. 172, 39 
Cr.L.J. 219. The strict rule is that in an appeal against a conviction only the Crown 
is entitled to be served with notice, and heard. Noti^ is served on an officer on behalf 
of the Local Government under sec. 422, Cr. P. C., and nobody but the Crown is 
entitled to be heard, because no private citizen is technically interested in upholding 
a conviction. The true rule, whidi should be followed in all Courts, is that in private 
prosecutions the Court in its discretion may allow the complainant to appear by an 
Advocate, but it is not in any case bound to do so — Paragji BkuJabhai v. Bhagwanjt 
Bawabkai, A.I.R 1940 Bom. 14, 41 Bom.L.R 1231, 41 CrLJ. 245, 185 I.C. 795. 

The counsel for the appellant has a right of reply. There is nothing in the language 
if this section to preclude the appellant or his pleader from replying to the arguments of 
he Public Prosecutor, and as a matter of principle such right of reply should be conceded 
:o him. The practice of the High Court has been omfomly in favour of allowing tlus 
ight to the appellant or his pleader — Buta Singh, 28 Cr.L.J. 3, 1917 P.R 21{ Amanat v. 
Vagendra. 38 Cal 307. The Oudh Court holds that although the appellant's counsel has 

10 right of reply, still it is a privilege which ^ould not be ordinarily be refused— Prog, 

11 O.L.J. 693. 1 OW.N 473, 2S Cr.LJ. 1169; Bohra, 25 Cr.L.J. 1173, 82 I.C. 37, 
“i.l.R 1925 Oudh 50. 

If the parties are to be heard at all, they must be heard in each others’ presence and 
1 the respondent is heard the appeUant shall have a right to reply— BkotoU v. Kalu, 33 
:r.L.J, 775, 36 C.W.N. 699. A.r,R 1932 Cat 856. 1932 Cr.C. 887, 139 I C. 493, Ind. Rul. 
1932 Cal. 621. 

The respondent is entitled to raise other legal points, besides replying to the points 
specifically taken in the grounds of appeal — Terhi, AIR. 1936 Oudh 108 (110), 158 
IC. 913. 1935 0,L.R. 684, 1935 OW.N. 1153, 36 Cr.L.J. 1467. 

1141. Clause (a) — Appeal from acquittal: — Clause (a) of this section 
can apply only to the High Court, because sec. 417 which provides for appeals against 
orders c4 attrciirta\ requirn that such appeals shsdi he to the High Court — Ronguomi v. 
NaTosimhaJu, 7 Mad 213, 2 Weir 477. 

Clause (b) of sec. 423 (1), Cr. P. C, does not apply to cases of acquittal, partial 
or total, but to cases of convnetion, and clause (a) applies to cases of acquittal; and 
if the appellate powers of the High Court are to be exercised to convert an acquittal 
into a conviction, then they should be exercised on an appeal against an acquittal 
under sec. 423 (1) (a) and not on an appeal against a conviction under sec. 423 (1) (b) 
Cr. P. Code—Jado Hakim v. Emp., A I.R. 1938 Sind 202, 178 I.C. 520, 40 Cr.L.J. 93. 

As to the grounds on which the High Court will interfere with an order of acquittal, 
aee Note 1120 under sec. 417. 

An appeal against an order of acquittal in a case tried by jury must be supported by 
a ground which is covered by sec. 418, which provides in cases of trial by jury, for an 
appeal on a matter of law only. ^Vhere the Local Government appealed against an order 
of acquittal, and the grounds upon which the appeal was sought to be preferred were 
questions of fact, the High Court rejected the appeal — Pormeshur, 10 Cal. 1029. 

The High Court, in exerdsing jurisdiction in the matter of appeals against acquittals, 
should confine its exercise to the particular accjuittal complained of by the Government 
‘At the sametime it would not be proper for the High Court to consider the appeal on 
grounds not contained in the objection urged on behalf of the Government Karigowda, 
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19 Bom. 51 ($8). But «e JhiM Soma. A.IJI. 1939 Bom. 457 (459), I-L.R. 1939,Boin. 
64S, 41 CrXJ. 176. 155 l.C. 382, 41 BomX.1t 96S. 

The u-ords "that the accused be xe-Uitd** in Uu& clause do not apply to a case where 
the order oI acQUittai is passed on app^ and the Kith Court is, therefore, bound to 
come to a dedsion on the lads— U KaJoe, 37 CriJ. 1003 (1009), 1S4 l.C. 769, A.I,R. 
Rang. 369. 1936 Cr.C 771. 

Acijuitlal : — ^This clause confers a power to direct further inquiry only in respect of 
a Case of an appeal from an order of ocquillfll, and riot in a case in which an order of 
iftichaT(€ or dunissat may have been passed — Cftaraofiafa v. Barcndra, 27 Cal. 126. 

'Find him tudty' The&c words do not ueccssarity mean that the Appellate Court 
can find the accused guilty only of the oHcnce of which he has been acquitted by the 
tiial Court, and not of any other offence. The Appellate Court can certainly convict the 
accused of another offence or of a minor offence covered by the offence of which he has 
been acquitted, under the provisions of sec. 237 or 238, read with see. 423, provided no 
prejudice has been caused to the accused — Ismail, 52 Bom. 385. 29 CrLJ. 403 (405), 
30 Bom.LR, 330} Kauromd. 25 Cr.LJ. 1057 (1059), A.IR. 1925 Smd 105, 81 fC. 881. 

1142. Clause (b) — Appeal from conviction: — R sn accused, who is 
charged with scscral offences, is convicted ol some of the oflences and acquitted of the 
others, and appeals, the case Is one of 'appeal (rota oanvicUon’ and not of appeal from 
QcquUtaSi consequently set 417 does not apply— -/obojiulfa, 23 Cat 975 (978, 980). 

IVhen the prosecution brings a false case H is almost impossible to bring out a 
new one in the Court of appeal— Afosfcnt Kfeoft/e v Emp , A-l.R- 1940 CaL 350, 41 
Cr.LL 792, 189 I.C. 734. 

In an appeal from a conviction, the Appellate Court may, if it likes, take farthcT 
esndence (sec. 428) but cannot direct further itvquiry--MukaTnma(f Ata. 19 AL.J. 961, 
23 CrX.J 402. 

An Appellate Court is not eorepetcRt to set aside a conviction merely on the ground 
that all the witnesses oted lot the delcnca have not been examined. The proper course 
ia such a case is to have the evidence taken of the other witnesses before disposing ol the 
appeal — Tuiafca Pafctr, 2 Weir 481. A conviction ought not to be reversed unless the 
admission of the rejected evidence would have aficcted the result of the trial-^-rifamboTv 
2 Bom. 61. The proper procedure on appeal in a case where the lower Court had refused 
to take the defence of the accused, » to set aside the conviction and sentence passed by 
the Lower Court, and order the Magistrate to begin the proceedings anew against the 
accused from the stage when his evidence was refused — Gohar, 1884 ?.R. 28, 

Appellate Court rennot hsef/ rry the accused Alter reversing the finding and 
sentence, the Appeffate Court can order the accused either to be retried by a competent 
Court or to be committed for trial. The Appellate Court cannot itself frame a charge 
against the accused, and hold a regular trial and convict the accused of another offence 
— C. C Sircar, 3 Rang. 68. 4 Bur.LJ. 29. 26 CtX.5. 1U9 (1120). 

Power to acquit When an Appellate Court set aside a verdict of the jury on the 
ground of misdirection, it is open to that Court to acquit the accused. At the same t jm p 
as a matter of practice the proper course in such cases is to direct a re-trial. It is only 
in special circumstances that an Appellate Court would be justified in acquitting— DAhtf/i 
V. AAasi. 24 A L J. 506. 27 Cr.L.J. 785. 95 I C. 385, A.I R. 1926 All, 429. 

Power to consider ease of non-appeaUng accused See Note 1213 under sec. 
and Jalal in Note 1147. 


1143. Re.trial: — A Scs^ons Judge has power to order a new trial when the 
case comes before him in appeal. This power should, however, be sparingly exercised and 
a re-tnal should not be ordered unless there are gni\-e reasons for doing so-Woman Lai 
13 AL.J. 477, 16 Cr.LJ. 433. ' 

Before oiiashins a conviction anti otderint a ne» trial on the tiound that the aKuvd 
has b«n convieted under a vreonj section, the Appeilale Court most come to a eeri^n 
condosjon as to the olltncc rrhich the actaised «as *oto by the evidence to have 
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commlttM, ana It ought to consacr whether, if the evicence snowea that me accused 
should properly have been convicted of* other offence than that he was charged with, 
he would be prejudiced by amending the conviction. Before ordering a re-trial, the 
Appellate Court is bound to see what jwssible object could be served by a fresh trial 
—lyachikone, 2 Weir 480. 

The order directing a partial re-tna) can certainly not be supported. The Appellate 
Court can either direct a complete re-trial or call for further evidence to be placed 
before itself — Ramchandra Prosad v. Emp„ 38 Cr.LJ, 657 ( 658), 168 IC. 979, 3 
B.R. 508, 18 P.LT. 483, 9 RP. 522, 1937 P.WJJ. 519, A.I.R. 1937 PaL 246. 

When retrial may be ordered: — It is rather for supplying formal defects 
that an Appellate Court orders retnal — Data Lakshmi .v. Carine Satyakatayan, 32 
Cr.LJ. 749, 131 I C. 454, 1930 M.W.N. 1215, A.I.R. 1931 Mad. 227, Ind. Rul. 1931 
Mad. 518, 1931 Cr.C. 323, following Vaiadatajulu. 51 Mad. 343, 42 Mad. 885, 20 Cr.LJ. 
455, 37 M.LJ. 81, 1919 M.WJ^. 669. A retnal may be ordered where the trial is 
held to be illegal on the ground of want of jurisdiction of the Court that tried the case 
— Sukha, 8 All. 14; Hamdu, 3 BurX.T. 9, 11 Cr.L.J. 684. Thus, where an offence 
triable only by a Magistrate of the 1st class or Court of Session was tried by a second 
class Magistrate, the Appellate Court may order the accused to be retried by a 1st class 
Magistrate or by the Court of Session—Sukha. 8 AM, 14 (17). The power of the 
Appellate Court Is not confined to cases where the conviction and sentence are set 
aride for want of jurisdicuon in the trying Magistrate. It may order a retnal if it is 
of opinion that much necessary evidence had not been adduced and much documentary 
evidence had not been exhibited In the trial Court, and that a full and complete inquiry 
into the real facts is advIsabte—So/wA Ckandra. 27 Cal 172 (174)5 fetemiah,v. Vos, 
36 Mad. 457 ( 468). But it is an established principle of oiminal law that if the 
evidence actually adduced by the prosecution is insufficient to support a conviction, 
a rc-lrial cannot be ordered simply to give the prosecution another chance of producing 
further and better evidence— Tripwrcrl BlutUacbatjee v. Emp., 39 CriJ. 6(H (60S), 
175 I.C. 514, 10 RC 797, 42 CW.N. 812, A.I.R. 1938 CaL 361. Where the case 
originally made out against the appellant has failed thrcrjgh the absence of sufficient 
evidence, the appellant should be acquitted, and no order of remand for the purpose 
of allowing the prosecution to supply deficiencies in their original case should be passed 
L^utesh Chandra De \..Emp., 40 CrLJ. 56, 178 I.C. 415, A LR. 1938 Caf. 782 See 
also Soehiram v. Emp , under the heading “when re-trial should not be ordered." 
A retnal would be proper where the accused was rightly acquitted of one offence, but 
the Appellate Court comes to the conclusion that he ought to ha\-e been tried lor another, 
or where persons who ought not to have been tried together have been so tried — 
Jeremiah v. Vas, 36 Mad. 457 (468). A retnal should be ordered if the Appellate 
Court is of opinion that the applicant ought to have been convicted of an offence different 
from that with which he was charged in tJie Lower Court — Ram Ptasad, 1882 A.WN. 
A12; or where there has been a imsdirection to the jury — Sadhu SAciifcft, 4 C.W.N. 576 
(582); or if there was a misjoinder of charges or misjoinder of parties in the trial 
Court, and the Judge’s charge to the jury was defective — Blrehdra, 30 Cal. 822 ( 830)5 
Kumudini Kanta, 28 Cal. 104; Hamdu, 3 BurL.T. 9, 8 I.C. 594. An Appellate Court 
may order a retrial on the ground that the trial Court had omitted to consider an 
important piece of documentary evidence, and that there was a gross mistake in 
drawing up the diarge — Sheopanan. 28 Cr.LJ. 893, lOl I.C. 909. A I.R. 1928 Pat 
50, 9 A.I Cr.R. 40) or on the ground that the Lower Court has committed an 
error in procedure in convieWng the accused upon evidence which was not given 
in their presence — Pera Ntncktn, 2 Weir 481 (482) ; or on the ground that in the 
tnal Court there was an irregularity in the procedure by which material endence 
was excluded— Sadfliftiv. Ratanlal 938 (939n or on the ground that there has been 
no fair trial of the accused— A'e;o6 Cul Mohammud v. Emp. 38 CrLJ. 741, 169 
I.C. 257, 9 R.PeA. 143, A.I.R. 1937 Pesh. 71. A Sessions Judge has power to 
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fit, on the ground that the accused has been misled in their de/ence by the 
absence of a charge or by a defect m the charge — Satat Chandra, 7 C.W.N. 301s 
see also Manna, 9 N.L.R. 42, 14 CrXJ. 230. Where the trial Court has failed to 
record a judgment in conformity with sechdn 367, the proper procedure for the Appellate 
Court is to reverse the order of the Court below and to remand the case for a trial 
de novo—Karuppiah. 1920 M.W.N. 120, 21 CrXJ. 52, 54 IC. 404. 

The poner of setting aade convictions and ordering a new tnal for any error or 
defect in the Judge's charge to the jury will be exercised by the High Court, only 
when the Court is satisfied that the accused has been prejudiced by error or defect 
or that a failure of justice has been occasioned thereby — Samarendra Kumar Chakiavarti 
V. Emp., 38 CrXJ, 673 (681). 169 LC 4^ 15 Pat. 817, 18 PX.T. 535, 9 RP. 526, 3 
B.R. 514, A.I.R. 1937 Pat. 2^, But where the evidence would 'not, on any proper 
view of the case, support of conviction, it would be worse than useless to send back 
the case for a new trial in order that a jury may have the opportunity of convicting 
upon such evidence on a proper summing-up— Cftccn v Elahi Bux, 5 W.R. 80 (88) 
(Cr.), BengL.R. Sup. Vol. 459; Galoke Bekari Takal v. Emp, 39 Cr.LJ. 161 (168), 
IL.R. (1938) 1 Cal. 290. 173 I.C. 65. 10 RC. 441, 66 CLJ. 225, 42 C.WN. 129, 
A.I.R. 1938 Cal. 51. 

Where the High Court on appeal set aside the verdict of the jury who convicted 
the accused, and observing that it would be open to the Crown to proceed further with 
the case if so advised, direaed the petitioner to be released on bail until fresh trial, if 
any, it was held that the order amounted to an order of retrial— Bent Madhab, 46 Cal. / 
212, 23 CW.N. 94. 20 CrX.J. 225. 

Scope of retrial: — IVhere an Appellate Cburt reverses the verdict of a Jury and 
orders a retnal, such retnal, unless the Appellate Court has limited the scope, must be 
taken to be one upon all the charges ongmally framed — Krnhna Dhan, 23 Cal. 377; 
PJii/unuddtn, IS I.C 641, 13 CrLJ 497, 40 Cal. 153; Jabanulla, 23 Cal. 975; /omiruddt, 

16 I.C. 523. 16 C.W.N 909, 13 CrLJ. 715; Abdul Khan, 39 C.W.N. 677, 62 Cal. 928, 

62 CLJ. 217, 37 Cr.Lj. 707. 162 I.C. 931. 

In Abdul Khan’s case LortAViUiams. J. (Jack. J, dissenting) has held that when 
an accused is tried by jury under two charges and on being acquitted under one and 
convicted under the other, he appeals and on such appeal his conviction and sentence 
are set aside and a re-tnal ordered, such order cannot rover or authorise a re-tnaJ under 
the charge of which the accused was acquitted and re-triaJ under that charge is illegal. 
This view was also taken in Nttya Copol, 36 CrLJ 553, 154 I C 609, A.I R. 1935 Cal. 

120, 38 C.W.N. 1128, 1935 Cr C 155; Naimuddin Buwoi, 40 C. W.N. 666, 63 C L J. 1:24, 

63 Cal. 112 The Allahabad and Lahore High Courts ha%e also taken the same view 
~~Lala, A.I.R 1933 All 941, 148 IC. 339. 56 AIL 210, 1933 CrC. 1561, 1933 A.LJ. 
1446. 35 Cr.Lj 668; Motiram. 38 Cr.LJ. 71. AI.R 1936 All 758, 165 IC. 734, 1936 
A LJ. 1083, 1936 Cr.C. 999; Ah MuHammai, A I R 1935 Lah. 945, 37 P.L.R 564 37 
CrLJ. 303, 160 LC. 363. 1935 CrC. 1284 

In Kamala Kanta v. Emp, 41 CWJ4 1112 (1115) the Calcutta High Court has, 
however, laid down that it is only conunon sense that, when once the convnction and 
sentence have been set aside and a retnal ordered, the whole matter should be reopened. 

In this case all the previous rulings of the Calcutta High Court on this pomt were 
discussed and the rulings mentioned in the last paragraph were dissented from and 
those mentioned in the last but one paragraph were followed. 

But it cannot be laid down as a general rule that a retnal necessonly opens up 
the whole case. In cases falling withm sec 236 of this Code, where a retnal is ordered 
without any express limitation, it must be taken to mean the retnal of the whole 
Cut in cases not faUing under see. 23^ that where an accused perrea is d'jirg^ at 
one tnal with distinct offences constituted by distinct acts, a diflercnt principle wo-ild 
apply — Krishna Dhan, supra. In cases falling wiUun sec 236, there is one set of facts 
which may be \iewed in diflcrent wajs. When a retnal is ordered, the whole facts 
are necessarily reopened and nothing can prevent the jury m the second tnal fmm 
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coming to any verdict that they consider ri^l upon the facts pro%td before then. 
But where there are two different sets of facts and a verdict has been given on one set 
which no one impugns, then there is no reason why, when an appeal is brought on the 
other set of facts, the order for retrial should reopen both — Abdul Hamid, 6 Pat. 208, 

27 Cr.LJ. 1100 (1102), 97 I.C. 364. A.I.R. 1927 Pat. 13, 8 PX.T. 12. 

It is doubtful whether the Apprilate Court can order a retrial of the accused for 
a graver offence than that for which he has been convicted— B/r Singh, 28 PLR. 166, 

28 Ct.L. 3. 575. 102 IC. 511, A.I.R. 1927 Lah. 733. 

Wlxere an order of retrial is passed by an Appellate Court, the Court cannot 
restrict the evidence to be taken to that mentioned in its order, but it should order the 
case to be retried in ^^cw of the instructions contained in its order. The accused is 
entitled to adduce surii additional e«dence as he may desire— Mir Sanvarjan, 3 C.LJ. 
303. Thus, i.here in an appeal from a conviction, the Sessions Judge set aside the 
conviction and ordered a retrial, but at the same time directed that the eridence 
already on the record should be treated as evidence in the case, it was held that the 
direction was contrary to the provisions of secs. 423 and 428 and was therefore illegal — 
Bhado. 3 PX.W. 224, 19 Cr.LJ. 77, 43 I C 109{ PoUam. 36 Cr.LJ. 740 (742), 155 
I.C. 258, A.I.R. 1935 Nag 125. llTien the Appellate Court thinks that two documents, 
admitted in evidence without obiection, ought to be proved, that the examination of the 
accused under sec. 342 had not been satisfactorj- and that the accused should be e.xainined 
afresh, two courses are open to it. One is to proceed under sec. 42S, that is to say, to 
keep the appeal pending on his own fUe while directing additional evidence to be taken 
by a Magistrate and duly certified to the Appellate Court which would then dispose of 
the appeal under sec. 428 (2), Cr. P. C The other course Is under this section to set 
aside the con«ction and order the accused to be rc-tiied by a Clourt of competent 
jurisdiction. The Appellate Court cannot, however, pass an order setting aside the 
conviction and sending the case back for further evidence but not for complete re-trial 
—Sri KTUhM Prasad Sinka. 37 CrXJ. 906, 154 I.C 184, A.I.R. 1936 Pal. 438, 17 
PL.T. 444, 1936 Cr.C 699. following Gajanond Thakut, 1 Pat.LJ. 99, A.I.R. 1916 
Pat. 219, 35 I.C. 508, 17 CrJ^. 332. If there is to be a re-trial, the accused is entitled 
to demand that there shall be a de novo tnal— Potrcm and Sri Kiisiino Proiod Sinha, 
supra. 

When retrial should not be ordered: — After reversing a conviction and sen; 
tenee an Appellate Court cannot order an innocent man to be re-tried without formulating 
a charge— Dora Lakshmi v. Corine Satyanaiayana, 32 Cr.L.J. 749, 131 IC. 454, 1930 
M.WN. 1215, A.IR. 1931 Mad. 227, Ind. RuL 1931 Mad, 518, 1931 Cr.C 323. A 
re-trial in a criminal case should not be ordered loo lightly and should be avoided, as 
much as possible. A re-trial certainly should not be ordered where it can be established 
that there is really no evidence to go before a jury; because, to order a re-trial in such 
circumstances would be to put the accused to unnecessary harassment — Rafiqutuddin, 
40 CWN. 368 (374), 36 CrLJ. 808. 155 I.C 687, A.I.R. 1935 Cal. 184, 1935 Cr.C 
241. 62 Cat 572. See also Dharanidhar, 59 CLJ. 15. The mere fact that the 
Appellate Court finds the dedaon of the Lower Court not so satisfactory as it should 
have been, docs not authorise the Appellate Court to pass an order remanding the case 
to the Lower Court with instiuclions to write out a proper judgment— r«rra Ckand, 
32 Cal 1069. IMiere a Sesrions Judge on appeal thinks that the eridence of some 
more witnesses, who were not examined in the Lower Court, is necessary, he should 
proceed under sec 428 (1) and cannot order retrial on that ground — Luchman, 31 Cal. 
710s Istcar Prasad, 16 AL.J. 325, 19 CriJ. 485, 43 I.C 149 WTiere the prosecution 
wanted to let in evidence necessary to prove the offence, but the Magistrate refused to 
lake that evidence, staling that it was unnecessary-, the case was a proper one in which 
retrial could be ordered or in which the Court could properly call for additional cv-idence 
under sec. 428; but as a new trial would involve much unnecessary delay and expense, 
i* is more convenient to order additional evndence to be taken than (o order a retrial— 
Jatmiah v. Vas, 36 Mad. 457 (450). 'Where the evidence recorded by the Magistrate 
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IS as full as the law requires and there is no irregulanty in the procedure, it is not 
competent to a Sessions Judge on appeal to order a retrial. He must consider the 
case on the evidence before him and proceed to judgment — Maganlal, Ratanlal 530; 
Boudville, 1 Bur.L.J. 32. In the absence of any matena! irregulanty in a tnal in ivhich 
all available evidence was produced, an order of re-tnal would picrely amount to an 
expression of dissatisfaction with the result. It is established practice in all the High 
C^rts in India that an order of re-tnal should not be given merely because the revi- 
sionable authonty disagrees with the tnal Judge as to the oficnees constituted by proved 
facts— Bauar Shah, 37 Cr.L.J. 1039 (1043), 164 I.C 889, A.IR. 1936 Pesh. 172. See 
also MolJiom, 38 Ct.L.J. 71 (72). 165 I.C 734. A.IR 1936 All 758. 1936 AL J. 1083, 
1935 Cr.C 999 The mere fact that an inadmissible or lr^clc^'ant evidence has been 
admitted by the Lower Court does not justify a retnaL Such evidence may be left out 
of consideration — Boudville, 1 BurX..J. 32; Waladar, 21 Cal. 955 (970); Ramaswamt 
Ayyar v. Chittoor MunieipdUy, A.I.R. 1910 Mad 685, 1940 M.W.N. 386, 51 M.L.W. 
542, 1940 M.Cr.C. 108, 41 Cr.L.J. 897, 190 IC 317 The Appellate Court ought 
not to send the case back for rctnal unless there is some material already on 
the record tending to mdicate that the oQeuce has been committed, or unless 'the 
Appellate Court was given by the prosecution suflicient assurance indicating that 
there would be produced practically unimpeachable evidence of the offences if a 
retnal is ordered— Wogamfraro, 28 M.L.J. 379, 17 CrLJ. 193. Where the prose- 
cution has failed to prose its main case, Ute Appellate Court should acquit the 
accused without ordenng a retnal on the chance that some better evidence may 
be produced by the prosecution — Subramanyam, 1931 M.W N, 517. See also 
TtipuTari Bhattaekaijee v. Emp., and Swrcs/i Chandra De v. Emp., under the 
headmg “when the re-lnal may be ordered” Where the prosecution has failed to 
adduce the necessary evidence which would justify the conviction of the accused, they 
should not be allowed another opportunity to fill in the gaps which were deliberately 
left by them The prosecution must realize tliat they are required and expected to 
produce all the rele^'ant and available evidence m order to bring home the charge to the 
accused and they cannot be allowed to produce evidence at their pleasure picce-meal— 
Sochtram v. Emp.. 39 CrLJ. 278. 173 I.C 12, A.I R 1938 Pat. 39. 18 PL.T. 871, 4 

B. R, 218, 10 R.P. 389. Where far from there being a certainty, there is not even 
much probability that, in the event of a retnal, there would" be a conviction, the 
Appellate Court should refrain from ordenng a retrial, espeaally when the first tnal 
had taken up a considerable portion of public time and the expense of a new trial 
would be Very heavy— Khim Ckand. 35 CrLJ. 1477 (1479), 151 I.C. 934, A.L.R. 1934 
Bom. 308, 36 Bom-L.R. 639, 1934 Cr C 1036, A.I.R. 1934 Bom. 303. 

^Vhe^e there is undoubtedly enmity between the parties in the case and the Court 
is \ery doubtful as to the value of any evidence adduced upon a re-hcaring in the 
it would be dangerous to order a re-heanng— ferwe /fo« v. £wp , 41 Cr.L J. 267 (271). 

Where the prosecution is laundied not with any desire to vindicate the law in the 
public interest but only with a view to humiliate the accused, it is not fair or ad\isable 
for the High Court to play into the hands of a party by ordermg a rc-tnal m order 
to enable him to satisfy his grudge, espeaally where the pubbe interest has been 
sufficiently protected for future — Ghauabad MuaicipalUy v. Harsaian Das, A.I R. 1939 
AIL 19 (21), 1939 AL.J. 1034, 41 Cr.LJ. 281, 186 LC. 261. 

By a Court of competent jurisdiction: — ^Undcr this section, when an Appellate 
Coiut orders a retrial, it can spcaly the Court by which the appellant is to be reined. 
There is nothing m this section which prevents such spcafic^tion — Kestuibhai, Ratanlal 
367. See also Amar. 34 Cr.L.J. 320 (322), 142 IC 310. Ind. RuL 1933 CaL 259. 37 

C. W.N. 481, A.IR. 1933 CaL 364, 1933 CrC 500, GO Cal. 814. 

If the Appellate Court finds tliat the accused had committed an offence trable by 
a Magistrate of the first class but has been Uied by a 2nd class Magistrate through 
overaght or under a misapprdiension. the Appellate Court may order the accused to 
be retried by a Court competent to try the offeaa, re., by a first class Mag.strate— 
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Sukha, 8 All. 14 (17). Even if the Lower Court was competent to try the offence, the 
Appellate Court may order the retnal by another Court of competent jurisdiction— 
Shaik A/«. LBR. (1893—1900) 238. 

Under the provisions of Uus section, the retrial, if ordered,' must be by a Court 
of competent jurisdiction ‘subordinate to the Appellate Court,’ and, therefore, an 
Appellate Court cannot direct a case to be retried by itself — F'akira, Ratanlal 982; 
Dhhaji V. Akasi. 24 A.L.J. 506, 95 I.C 385. A.IR. 1926 All. 429, 27 Cr.L.J. 785. 
But in Manikka, 30 Mad. 228 and Vedakadetb Kanaran, 2 Weir 481, it has been 
held that the words 'Court of competent jurisdiction subordinate to such Appellate 
Court’ are not to be taken as words of limitation, and do not exclude the power 
of the Appellate Court of itself trying the offender when the offence is within 
. the jurisdiction of the Appellate Court. But if the accused has been tried before 
a jury, and the High Court, on appeal, sets aside the conviction on the ground 
of misdirection, the accused is entitled to be te-trted before a jury, and as a matter 
of procedure and in justice to the accused, this course should be adopted. It is 
doubtful whether the High Court can, under this section, retry the case 'itself — 
Sadhu Sheikh, 4 C.WJ^. 576 (581, 582). An order of retrial whidi directs that 
a case which has originally been heard before a jury should be reheard before a 
Court ivithout a jury, is an order that ought not to be made unless it is justified by 
exceptional circumstances. There is jurisdiction to make it, but it is obvious that it 
has, and is likely to have, a very serious effect upon the rights of the accused, and his 
privilege which he previously enjoyed of trial by a jury he ought in general to retain 
^fiari. 36 CrLj. 978 ( 980), 156 IC. 3. A I.R. 1935 P.C. 122, 1935 O.W.N. 744, 
39 C.W.N. 929 (P.C.). 

If an order for re-tnal is made by the High Court and it is not stated in the 
order whether the re-tnal is to be held by the same Magistrate or by some other 
Magjsttate, then, it should not be presumed that it was the intention of the High Court 
to direct that the re-trial should be held by the same Magistrate Under these 
circumstances the matter is left entirely in Uie disaetion of the Magistrate who has 
got to appoint the Court by which the case is to be tned— Bah Ram Kdwar v. SUaram 
Kaltvar, 30 CW.N. 1002 (1003), A I.R. 1926 Cal. 1173. 

The question whether a trial before a particular Magistrate is expedient for the 
ends of justice or not is a question which has got to be considered from the point 
of view of the accused person as well, and unless it is imposs-ble to get a Magistrate 
other than the one who has already convicted the accused person on the same charge 
at a previous tnal, or unless there be circumstances which would necessitate the trial 
of the same case before the-same Magistrate over again, it is desirable that the trial 
should not be held before the same Magistrate — Bali Ram Kalwar v. SitaTam^Kalwar, 
supra. 

'The Appellate Court may order the retrial to be held by any Court of competent 
jurisdirtion The High Court has power under this section to order a retrial of the 
appeal by the Lower Appellate Court — Chanda Singh, 1913 P.L.R. 7, 13 Cr.LJ. 737. 
See Note 1091. 

1144. Order of commitroenl:— If the Appellate Court finds that the accused 
has committed an offence wluch the Lower Court was not competent to try, the Appellate 
Court may order a retrial by a Court of competent jurisdiction! and if there is no 
Court of competent jurisdiction subordinate to the Appellate Court, it ought to direct 
the committal of the accused to the Sessions— CWnn», 2 Weir 484 (485). 'iVhere the 
accused who has committed an offence triable solely by the Sesrions Court, has been 
tried by a Magistrate, the Appellate Court Is competent to direct a committal to the 
Sessions— 5«hfta, 8 All. 14 (17)? Hasan Kata. 20 AL.J. 568. In Sukha. supra, 
Brodhurst, J., expressed the opinion that an Appellate Court can order a commitment 
only where the offence committed by the accused is triable exclusively by the Court 
of Session. But this \-iew has been dissented from in the following cases, where it has 
been laid down that even if the offence be not exclusively triable by the Court of 
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Session, the Appellate Court is still competent to direct a committal to the Sessions — 
ilfisn Lai v. Lachmi, 23 Cal. 350 (351); Maula Baksh, All.^ 205 (206): Abdul 
Sahiman, 16 Bom. 580 (584). This section, gives the Appellate Court the power to 
order an accused person to be committed to the Sessions, when it considers that that is 
the procedure which should have been adopted by the Magistrate in the case — Abdul 
Jiahiman, 16 Bom. 580 (584). Thus, a comnutment may be ordered by the Appellate 
Court, li it is ol opinion that the Magistrate, though of competent jurisdiction to try 
the case, was not competent to punish the accused adequately — Dam, 1895 P.R. 16: 
Abdul 16 Bom. 580 ( 584). See also Salon, 34 CrLJ. 640, 143 IC. 649, 

A I.R. 1933 Lah. 128, 1933 Cr.C 242, Ind RuL 1933 Lah. 375, where the Sessions Judge 
dealt with the case under sec 423 as well as under sec 437, Cr. P. Code. 

^Vherc the Appellate Court directs a commitment to the Court of Session, an 
investigation prelunmary to commitment is not necessary. The commitment can be 
made on the evidence already recorded — Anonymous, 2 Weir 479. The Appellate Court 
under this section may either itself commit the accused for trial before the Sessions 
Court or it may dirert a Magistrate to do so But where it adopts the latter course, 
it does not give the Magistrate any junsdiction to make any further enquiry and that 
the enquiry held is sufficient for the purpose of Chap XVIII. The Magistrate then 
frames a charge or amends the charge under sec. 210, Cr. P. C., and under sec. 211 
requires the accused to give in his list of witnesses and the Magistrate makes a formal 
order of commitment under sec. 213. To held otherwise would also lead to the con* 
cludon that although the Appellate Court had ordered that the accused should be 
committed for tnal, the Magistrate would have junsdiction to decide whether the accused 
person should be committed for tnal or not and if he thought fit to disregard the order 
of the Appellate Court and discharge the accused person — Sabadeo Ram, 3S CrL J 1013 
(1016), 156 I C. 849, A I R 1935 AU. 579, 1935 CrC. 598, 1935 A.L.J 618, 58 All. 23. 
But see Note 694A under sec 207 

An order of commitment passed by the Sessions Judge on appeal under this clause 
can be revised by the High Court under sec. 439— Row Samu;b, 11 OXJ. 748, 1 
OW.N 525, 25 CrL.J. 1375 

Commilmenl to ttself ■ — The Appellate Court has power of ordering the accused 
appellant to be committed to the Court of Session, c\cn though the Court of Session is 
the Appellate Court itself— A/owla Bakhsh, 15 All. 203 ( 207). But the Appellate Court 
cannot itself commit a case to itself, but, as a Court of Appeal, can only direct a 
competent Magistiate to make a commitment to itself. Reading this section with sec. 193 
it is manifest that except in cases in which a Court of Session is expressly empowered 
to take cognizance of an offence as a Court of original jurisdiction, u has no power to 
do so unless a commitment has been made by a hfagistiate duly empowered in this 
behalf— A/ania Khan, 1907 A.WJ4. 178. 6 Cr.LJ. 7. 

1145. Alteration of finding: — Where the accused were charged by the lower 
Court with several offences, and were convicted of the grader offences and acquitted 
of the minor charges, the Appellate Court can alter the finding of the lower Court and 
convict the accused of the minor charges, and acquit them of the graver offences — GoUa 
Hannappa, 35 Mad. 243. An Appellate Court can convict the accused for a lesser 
offence than that which was found by the Court of first instance to have been 
committed by the accused— /awad Kusatn. 2 Ludt. 503, 103 I C 401, 1 Luck. Cas. 
159, A.I R. 1927 Oudh 296, 8 A.ICr.R. 321, 28 Cr.LJ. 673. But in convicting an 
accused of an offence with which he was not charged in the lower Court, the Appellate 
Court can act only in accordance with the protisions of secs. 237 and 23S—Padmanab/u2, 
33 Mad. 264} Sakharam. 8 BomLR. 120; C. C. Sircar, 3 Rang. 68. 4 Bur.LJ. 29, 26 
CrL.J. 119: Mafiabir. 49 AIL 120, 24 A.LJ. 993. 27 CrLJ, 1118, AIJL 1927 AIL 35, 
97 I.C. 430: Kand Kishore v. Emp. A.I.R. 1939 AIL 710 ( 712), 1939 A.W.R. (HC) 
661, 185 I C. 151, 41 CrLJ. Ill, 1939 ALJ. 941. The powers of an .Appellate 
Court under this section are \cry wide and are only subject to the provis-oas of 
sections 234 to 238, Criminal Procedure Code— SAro A'aram. AIJl, 1936 Oudh 44 
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(47). 1935 O.W.N. 1177, 158 I.C. 945. 1K5 OL.R. 630. See also Ditean Singh. 
A.I.R. 1936 Nag. 132 (134), 19 NX.J. 84; Muthia Chetty, 29 Mad. 190, 3 Cr.LJ. 
461 and Mating E Mating v. The Ktng, 41 Cr.L.J. 621 (623), 188 I.C. 539, A.IR. 
1940 Rang 118, 1940 Rang. 215 in Note 1138 Thus, where on an appeal from 
a con\nction of murder, the Appellate Court comes to the conclusion that the offence 
of murder is not proved but that there is evidence on the record to support a con- 
viction for an offence against property, the Appellate Court ought to acquit the 
accused of murder, but it cannot alter the conviction of murder into a conviction of 
an offence against property, because the latter offence is so widely different from the 
former that it is illegal under sec 237 or 238 to convict the accused of the latter offence 
when he is charged only with the former — Wa!lu, 4 Lah. 373; Ghaut, 7 Lah. 561, 27 
P.LR 610, 27 Cr.LJ. 1004; Yusuf, 20 All. 107. It has, however, been laid doTO that 
sec. 423 (1) (b) is not in any way dependent upon or restricted and controlled by 
secs. 236. 237 and 238, Cr. P. C So the Appellate Court can alter a conviction under 
sec. 302, I. P. C, to one under sec. 366|109, I. P. C — Shanf, 34 Cr.L.J. 266 (269), 
AIR. 1933 Pesh. 9, 1933 Cr.C. 151, Ind. RuL 1933 Pesli. 5, following Krishna Chetty, 
35 I.C. 816, 17 Cr,L.J. 384, 1916 M.W.N. 267, 4 M.LW. 373; or to one under sec. 307, 
Indian Penal Code — Shea Narain, supra. But see Sheo Narazn, 37 Cr.L.J. 12, 158 I.C. 
945, 1935 OWN. 1177, A.I.R. 1936 Oudh 44, 1935 OLR 630, where it has been laid 
down that the powers of an Appellate Count .under this section are very wide and are 
O’Jy subject to the provisions of secs 234 to 238. It is not open to an Appellate Court 
to find a man guilty of the abetment of an offence, on a charge of the substantive offence 
itself— Padmanebha. 33 Mad. 264 See Note 771 under sec. 238. It is not competent 
to an Appellate Court to alter a conviction into a conviction of an entirely different 
offeree. And so, where the Sessions Judge had convicted an accused of an offence 
under sec. 409, I. P. C.. the High Court on appeal refused to alter the finding into 8 
convimion for an offence under sec. 161, L P. Code, for which the accused has not been 
charged or tried In the original Court and which was of an entirely different nature from 
the offence with wVuch he was charged— Inided Kfuni, 8 All. 120 \S’hen the accused 
vras charged with and convicted of an offence under sec. 457, •!. P. C, and on appeal 
the Sessions Judge altered the charge and recorded a conviction under section 411> 
Indian Penal Code, held that the Appellate Court had no power to so alter the 
charge as to make it necessary for the accused to meet an entirely different case 
from that with which he was charged in the trial Court— 23 AL.J. 924, 
90 I.C. 150, A.I.R 1926 All. 33, 26 CrLJ. 1494. Where in the trial Court the 
case for the prosecution was that the person, for attemping to cheat whom, the petitioner 
and his co-accused were being tried, was A and the finding of the Magistrate was also 
to the same effect and, on appeal, the Sessions Judge altered the conviction holding 
that the person cheated was B, held that tlic conviction could not be maintained in 
as much as the nature of the charge was charged entirely and the petitioner was mate- 
rially prejudiced by this procedure— Ra/ton Smgft, A.I.R. 1934 Lah 833, 35 P.L.R. 666, 
1934 Cr.C. IISO, A L.R. 1934 Lah. 421. But where the prosecution has established 
certain acts constituting an offence, and the Court has misapplied the law to those acts 
by charging and convicting the accused for an offence other than that for whidi he 
should have been charged, and it appears that mspile of such error of the Court, the 
accused has by his defence endeavoured to meet the accusation of the commission of 
those acts, then the Appellate Court may alter the charge or finding and convict him 
lor an offence which those acts properly constitute, if the accused is not at all prejudiced 
by the alteration of finding — Lata Ojba, 26 Cal. 8S3. Such an error is one of form 
rather than of substance, and the alteration by an Appellate Court of the charge or 
finding into a more serious offence would not necessitate a retrial for that offence. 
Therefore, where a person is convicted of an attempt to commit an offence, the Appellate 
Court, if it thinks that the acts of the accused constitute the substantive offence itself, 
may convict him of the substantive offence without ordering a retrial — Lcla Ojhc, supra- 
V.licrc the accused lias been convicted by the trial Court of an offence under see. 380, 

L P. C. the Appellate Court can aUcr the conviction into one under sec. 403, 1. P. Code, 
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as the two offences are of the same nature and the appellant cannot be taken by 
surpnse by such a procedure — Biru, 30 CrLJ. 413 (414), 11 Lah L J. 113, AIR. 1929 
Lah. 503, Ind. Rul. 1929 Loh 361. See Notes under secs. 237 and 238 

The Appellate Court m altering a finding under this clause cannot act in con- 
travention of the provisions of sec. 239. .Thus, the petitioner and four others were tried 
jointly, the other four being convicted of an offence under sec 454 of the I. P. Code 
and the petitioner was convicted of abetment thereof. On appeal the Appellate Court 
acquitted the petitioner of the offence of abetment but convicted him under sees. 411 
and 414, I P. C. Held, that the conviction by tlie Appellate Court cannot be main- 
tuned, because under sec. 239 the petitioner could not have been tried in the ongmal 
Court jointly with tJie four accused under sets 411 and 414, I P. C, while the latter 
were being tried under see 454, I. P. C. — Sahib Smgh. 1905 P.R. 38, 1905 PLR. 115. 

If the Appellate Court alters the finding, it caniuit maintain the conviction (though 
it can maintain the sentence). Thus, the trying Magistrate convicted the accused of 
theft of mangoes and of rioting, the common object of the unlawful assembly being the 
taking of mangoes; on appeal the Sessions Judge disbelieved the evndence relating to 
the taking of mangoes and came to a finding that the cause of the not was a dispute 
relating to a land; but the Judge confirmed the conviction and sentence The High 
Court held that tlie Sessions Judge was wrong in confirming the conviction on a different 
finding of fact to which the accused were never called upon to plead and to defend 
themselves, because the result of the Judge's act.on was that the accused were convicted 
by him of an offence for which they Iiad never been tried The High Court acquitted 
the accused — Rahimuddi v. Asgar, 27 Cal. 990 (991), 5 CW.N 31; Pores/i Nath, 33 
Cal. 295, 2 CL.J. 516. 

Under clause (5) the Appellate Court can, in an appeal from a conviction, alter 
the finding of the Lower Court and find the appellant guilty of any offence of which 
he has been acijuiitcd by that Court See 417 does not stand in the way, because that 
section applies only where there has been a complete acquittal and not where an appeal 
IS preferred in a case in v>hich the Magistrate has acquitted the accused of one offence 
but convicted him of another— fabanuBa, 23 Cal 975 (979, 580); Sardar, 34 All 115 
(117), 12 IC 83G, 8 ALJ. 1239, 12 CrLJ 572; Colla Hanumappa, 10 IC. 372. 35 
Mad. 243, 10 M L T 66, 1911 M W N 106, 12 Cr L J 269; Raglninath. 34 Cr L J. 1064, 
55 All 834, 6 R A. 174, 145 I C 849. A I R. 1933 All 565. 1933 Cr C 897, 1933 ALJ. 
1377; Lakhan, 35 CrLJ 973 (979), 149 IC 533, 11 OWN 534, AIR. 1934 Oudh 
200, 1934 Cr C. 587 Thus, where the Sesaons Judge acquitted the appellant of the 
charge under see. 376. I P C , but convicted him under sec 354, I P C , the High 
Court, on appeal, altered the conviction under sec 354, I P. C , to one under see. 376(511, 
I P. C—Hamanan, AIR 1932 Cal 723, 36 CWN. 1152, 1932 CrC 728, 141 1 C 622. 
Where the accused were charged in the alternative under sec. 366 or sec. 366A or 
sec 498, I. P. C., but was convicted under sec. 366A, I. P. C., without a find,ng one 
way or the other, whether spenfically or in the alternative, under sec. 493, I. P. C, 
the Appellate Court is competent under sec 423 (1) (b), Cr. P C , to alter the conviction 
under see. 366A, I. P C., into a conviction on the alternative charge under sec. 498, 
I. p. C—Jagamiath Gir. 38 CrL.J 621 (626), 1937 AWR. (II C.) 203. 1937 ACrC 
39, 168 I.C. 833, 9 RA. 676, 1937 ALJ 547, 1937 ALR. 417, AI.R. 1937 All. 353. 
Where the Magistrate acquitted the accused under sec 148, I. P. C , and convicted him 
under sec. 325, I. P. C , it was open to the Ses&ons Judge to alter the conviction under 
sec. 325 into one under sec 148, I P. C. — Appatuia v. PtIharJ, 34 Mad. 545. Similarly, 
where in such a case the Lower Court has found only one of the accused guilty of 
murder and acquitted the others of murder but convicted them of other offences, an 
appeal against the conviction of murder opens wat the entire case and the Appellate 
Court mav find all the three persons guilty of murder— Dwlli, 16 A L J 918, 20 Cr LJ. 22, 
48 I C. 502. AIR. 1918 All 65. \\’hcre in the trial Court the accused was charged with 
murder (section 302, I. P. C.) but was convicted of culpable homiede (section 304), 
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the/ Appellate Court can convict the accused of murder — On Skive, 1 Rang. 436, 25 
Cr.L.J. 247, 76 I.C. 411, A.I.R. 1924 Rang. 93. 

The Allahabad High Court has, bovrever, taken a different view. It has laid down 
that where the Court below has either acquitted an accused expressly or by necessary 
implication, then, unless there is an appeal trom acquittal, the findmg cannot be con- 
verted into , one of conviction. There is clairly a distinction between reversing a 
finding and merely altering it. Where an order of acquittal is to be converted into an 
order of conviction, it amounts to a reversal of the order. On the other hand, where 
the conviction under one section is altered to a conviction under some other section 
maintaining the sentence or reducing it or altering it, it amounts merely to an alteration 
of the finding and not to a reversal of the findmg. It is clear that sub-sec. (1) (b) of 
this section is not applicable to a case where there is an express order of acquittal and 
no appeal from a conviction pending before the Appellate Court. In such a case the 
Appellate Court has no power to reverse the findmg at all. It cannot by convicting the 
accused of the offence of which he has been acquitted, reverse the finding, by regarding 
it as if it were merely hn alteration of the findmg. Where the accused was charged 
of separate offences under each section but the Court below has wrongly acquitted him 
of one offence, the Appellate Court may report the case to the High Court for proper 
orders to be passed. But the Appellate Court cannot itself set aside the acquittal and 
convict the accused of the offence of which he had been charged and acquitted— Ssrrfj 
Prasad v. Emp, 38 Cr.LJ. 521 (524), 168 I.C 17, 1937 A Cr.C, 1, 9 RA 623, 1937 
A L.R. 309, A.I R. 1937 All. 240, 1937 A L.J. 143, following Kishen Singh v. Emp., 
50 All 722, 111 IC. 332, AIR 1928 P.C. 254, 29 CrLJ. 828, 55 lA 390, 5 O.W.N. 
911, 28 M.UW 396. 1928 M.W.N. 749. 29 PL.R. 575 , 33 C.W.N. 1. 48 CL.J. 397, 
30 Bom.L.R. 1572. 55 ^^LJ. 786, 26 ALJ. 1099 (P.C.) and Skeodarshan Singh, 
44 All. 332, 65 IC 858. A I.R. 1922 AIL 487, 23 Cr.LJ. 202, 20 ALJ. 190. 

If Appellate Court finds that the sentence is illegal or inadequate, it may alter the 
conviction (if the facts found justify such alteration) in order to legalise the sentence— 
Kyaw Hla, 3 L.B.R, 112, 3 Cr.LJ. 348 (349). 

In altering the finding of the Lower Court, the Appellate Court is not bound by 
any preliminaries of complaint under sec. 198. Thus, on an appeal from a conviction 
under sec. 182, I. P. C., the Appellate Court is competent to alter the conviction into 
one under sec. 500, I. P. C , notwithstanding that there was no complaint by the 
aggrieved party— Gwra iVuTom, 25 All. 534 (536). The Appellate Court is aho competent 
to change the conviction from sec. 181, 1. P. C , to sec. 193, I. P. C. There is no reason 
for thinking that the Appellate Court cannot exercise this power amply because the 
prosecution has been launched under an inappropriate section — Nathu Singh, A.I.R. 
1936 Nag 263, 1936 CrC. 1025. But the Oudh Chief Court has held that the AppeUate 
Court cannot alter a conviction of rape into a conviction of adultery, where there 
was no formal complaint by the husband in respect of the latter offence, as required 
by section 199— 10 OW.N. 107, AI.R. 1933 Oudh 163, 143 I.C. 73. 34 
Cr.L.J. 496, 1933 CrC. 318 (320); cannot alter a conviction of simple hurt into a 
conviction of grievous hurt— Hasan Khan. 33 CrL.J. 162, 135 I.C. 382, 8 O.W.N. 1299, 
A.I.R. 1932 Oudh 25. Ind Rul. 1932 Oudh 30. 1932 Ct.C. 57. See Note 1219 under the 
heading "Converting acquittal into conviction.” 

The word 'finding' is not limited to a finding upon a point of law, as distinct from 
a finding upon a point of fact— A/aftangu Singh, 3 P.LJ. 565, 19 CrLJ. 735. But 
when the prosecution bring a false case it is impossible to bring out a new one in the 
Court of appeal— Afoi/em Khalifa v. Emp, 41 CrLJ. 792, 189 I.C. 734, A-I.R. 1940 
Cal. 350. 

Under sec. 423 (b), Cr. P, C, in an appeal from conWeUon the Appellate Court 
may alter the findmg maintaining the sentence or with or wthout altering the finding 
reduce the sentence. l\’here. therefore, the accused were tried by a Magistrate who 
convicted them under secs. 363 and 493, L P. C., and sentenced them under sec 363, 

I. P. C., to ligorous imprisonment for one year and six months each and awarded no 
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s^rate sentence under sec. 493, 1. P. C, and m appeal the Sessions Judge found them 
not guilty under sec. 363, I. P. C , but guilty under sec. 498, I. P. C., and felt that he 
had no authority to pass a proper sentence as the Magistrate had not passed any 
sentence under that section, held that uhat the Sessions Judge did ivas to alter the 
conviction from sees. '363 and 498. I ‘P. C, to a conviction under sec. 498, I. P. C., 
and that in such a case h^ could have maintained the sentence of one and a half years 
which had been passed by the Magistrate or given a reduced sentence — Supdt. & 
Remcmbx. of Legal Afl’airs, Bengal v. Hosscin Mi, 39 CrL J. 684, 175 I C. 799, 11 RC 
38, 42 C.WJ^. 1040, A I R. 1938 Cal 439. 

1146. Alteration when improper: — (1) It is improper for the Appellate 
Court to alter the finding so as to convict the accused of an offence of an entirely 
dfSerent character. See Note 1145. Thus, under the provisions of secs. 237 and 238, 
it IS illegal to altcr*a conviction under sec. 376, 1. P. C., into one under sec. 366, 1. P. C, 
because the charge under the latter section invoUes different elements and different 
questions of fact from the former — Sakharant, 8 Bom L R. 120; C. C. Sircar, 3 Rang 68, 
4 Bur.LJ. 29, 26 CrLJ. 1119; so also, it is illegal to alter a conviction under sec. 379, 
I. P. C , into one under set 143, I. P C . — Jatu v Mahabir, 27 Cal. 660. So again, 
jt is improper to alter a conviction under secs 211 and 109, I. P. C, into one under 
sec. 193, I. P. C. — Manoranjan, 3 C.WN 367; or to alter a conviction under sec. 468, 
I. P. C, into a conviction under set 471, I. P C — Akbar, 8 NL J 87, 26 CrL.J. 1358, 
89 I.C. 398. A I.R. 1925 Nag 294; or to alter a conviction under sec 147 into one 
under secs. 448 and 323, 1. P C . — Yakub Ah Leihu. 30 Cal 288 (289): or to alter a 
a conviction for wrongful confinement into one for assault— Rcmemar v. /ogi, 5 
C.WN. 296. 

(2) It would be improper and unfair to the accused for the Appellate Court to 
convict him of a more serious offence to which he had never pleaded at the trial, espe* 
dally if the new offence was ‘not cognate to the offence for which he was tried and 
convicted, and if there were circumstances of aggravation to which he had not pleaded 
guilty— Lola Ojla. 26 Cal 863; Pa Pm. 3 LBR 232 

■(3) An Appellate Court is not competent to alter the finding of a Magistrate, so 
as to convict an accused person of an offence vrhich the Lower Court is not competent 
to try— Petshad, 7 All. 414, 1883 AWN 105 (FB) 

(4) When a person has been charged with a certain offence and has been convicted 
of that offence, the Appellate Court cannot, on finding that the conviction is not sustain- 
able, convict the accused of abclmcnl of that oSeacc—Mahabtr, 24 A L J 998, 49 All 
120, 27 Cr.LJ 1118; Padmanabha, 33 Mad 264; Chand Nut, 11 BHCR. 240 See 
Note 771 under see 238 

(5) It IS not illegal for the Appellate Court to convict a man of an offence under 
sec. 452, I P C , in a case m which he has been charged under sec 323, I. P. C , in 
the light of the wording of sees £36 and 237, Cr P. C, but the question which is to be 
decided in each case is whether the accused lias or has not been prejudiced in his trial 
b>^the fact that the charge was framed under the wrong section — Shankar Dayal, 
39 Cr.L.J. 937, 177 IC. 616, 1938 ACrC 100, 11 RO. 59. 1938 O.A. 740, 1938 OL.R. 
432, 1938 0 W N. 960. A I R. 1938 Oudh 263. 

(6) The Appellate CcJit has power to alter a conviction under sec. 353, f. P. C., 
to one under sec 352, I. P. C , and to reduce the sentence — Maung Ba v. The King, 
39 Cr.LJ. 761, 176 I C. 670, 1938 Rang L R. 139, 11 R R. 69. A.I.R. 1933 Rang. 281. 
But see In re Akbar Mamin, 6 &WJ4. 202, where the facts were different. 

(7) ItTien a Second Class Magistrate convicts an accused under sec 414. I. P. C., 
the Appellate Court cannot alter the conviction to one under sec 409 read with sec 109, 

I. P. C , as the offence under sec 409, I. P. C , is not triable by the Magistrate of the 
Second Class — Ponnuswami Servin' v. 39 Cri J. 465, 174 fC 776, 10 R.M. 742, 
1938 M.W.N. 223, A I.R. 1938 Mad. 315. 

(8) ^\■hc^e the complainant had put forward a very dear and definite ease of 
cheating and never alleged that the accused had either concealed or removed the property 
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uithin the mcanine of sec. 424, I. P. C, and no evidence was produced to prove it, 
the Appellate Court had no power to alter* the conviction under see. 418, I. P. C., 
into one under see. 424, I. P. C, though the accused were not chained under the latter 
section— Na«d Ktshore v. Emp., A.I.R. 1939 AIL 710, 1039 A.L.J. 941, 41 Cr.L.J. Ill, 
185 I.C. 151. 

Notice to appellants: — If a Judge on appeal finds that the evidence recorded 
discloses a diffcient oficnce, he may alter the finding of the Court belowj but in doing so, 
he ought to give information to the accused or to his pleader of what he proposes to do, 
and thus give him an opportunity of showing cause against the new conviction— fi/i Mo 
Da, 3 LB.U. 283, 5 Cr.L J. 420. The powers conferred by this section on an Appellate 
Court arc not intended to be used in such a way as to spring up a new ease on the 
accused without giving him any notice of tlic charge he has to meet— Dc&i Singh, 16 
'Cr.L.J. 599 (All.). Where the accused had a good answer to thf only charge made 
against him and he was acquitted of that charge, the High Court ought not to interfere 
with his acquittal and cannot at the stage ascertain under what section his offence fell 
and coninct him under it — Ahmad Dm. A.I.R. 1934 Lah. 843, 152 I.C. 615, A.L.R. 1934 
Lah. 419, 1934 Cr.C. 1184. 

1147. Reduction of sentence: — ^Where the Lower Court passes only a single 
sentence on a conviction for two offences, the Appellate Court, if it acquits the appellant 
of one of the offences, ought not to maintain the sentence in its entirety but must 
make some reduction of sentence, unless it thinks that the sentence ought not to be 
reduced, in which case it should refer the matter to the High Court for enhancement 
of the sentence— Pflramajii'a Pittai, 30 Mad. 48j Pamanuian, 2 Weir 487a. But no 
reduction of sentence by the Appetialc Court is necessary, If the inference can be drawn 
that the trying Magistrate did not intend to pass any sentence on the conviction which 
ia set aside on appeal— 7 M L.T. 81, 11 Cf.LJ. 213. Where a Magistrate in con- 
victing a person o( two offences passed n single sentence ol Imprisonment and fine. It 
was held that separate sentences ought to have been passed, and that the Appellate Court 
, In reversing the conviction for one offence cannot regard the imprisonment as Imposed 
for one offence and the fine for the other, and reduce the sentence by eliminating the 
fine— Poicoe, Ratanlal 409. 

Where the proceedings had been unduly prolonged in the trial Court owing to delays 
and ajournments for which the accused were not wholly responsible, and the accused 
were put to severe strain, anxiety and mental suffering during this long time, the High 
Court on app)cal reduced the sentence of one year to nine months — Billingtiurst, 27 
C.W.N. 821 (852), 25 Cr.L,J. 1313. 82 I.C. 545. A.T.R. 1921 Cal. 18. 

But a sentence will not be reduced on the ground of high birth and social position 
of the accused Where a man of high family and position committed an act of criminal 
breach of trust upon a defenceless old lady, who was his relative, whose interest he was 
bound to protect, and who fcpwscd utmost confidence in him, and the Sessions Judge 
passed a sentence of 5 years’ rigorous imprisonment, the High Court on appeal iield 
that though the sentence was heavy It was deservedly heavy, that in the interests of the 
public the sentence must be carried out as it stands, and that no consideration of the 
iiigh birth' or previous position of the accused should operate for its reduction — 
Mohammad Uadi Uusam. 3 Ludf. 49J. 29 CrLJ. 9S3 (937), 112 I.C 103, 5 O.WJ4. 
281, A I.R. 1928 Oudh 277. 

In Jclal, A.I.R. 1932 Lah. C15, 1932 Cr.C 921, the Lahore High Court reduced the 
sentences pas«cd on two accused while hearing the appeal filed by only one of them. 

1148. Clause (b) (3): — No power to enhance the sentence: — The 
xrords “so os not to enhance the same" imply that no Appellate Court can enhance 
the sentence passed by the Lower Court, (lliat power is now sxsted only in the High 
Court in the exercise of its power of rctnrion). And, therefore. If the Appellate Court 
finds the appellant to be guilty of a graver offence, the Court has no power to enhance 
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the sentence; the proper coutse ^ould be to let the conviction stand as it is, or to have 
the case referred to the High Court — Cliadalavada Ramanappa, 2 Weir 485. See also 
Ramji Vala, 41 CrL.J. 916. 190 I C 412, A.IR. 1940 Bom. 279, 42 BomL.R. 475, 
I L R. 1940 Bom. 500. 

In an appeal from an order of acquittal passed by the Appellate Court the High 
Court need not necessarily pass the same sentence i^hich was passed by the trjdng 
Court but, under the provisions ol this section, is empowered to pass a new sentence 
within the powers of the Magistrate who tried the case — Local Government v Abasalli, 
36 Cr.LJ. 867 (863), 156 I.C. 184, 7 RN 224, AI.R. 1935 Nag 139. 1935 Cr.C. 667, 
31 N.L.R. 312. 

The High Court has power under the combined provisions of secs. 423 and 439, 
Cr. P. C., to alter the conviction under see 326 to one under sec. 302, I. P. C — Mehdi, 
AI.R. 1933 Lah. 661. 1933 CrC. 883, 146 IC 949, 35 PLR. 238, 6 RL. 29. 35 Cr.LJ. 
250, following Bait Rcddi. A.I R, 1914 Mad. 258, 22 I.C, 756, 15 CrX,J, 180. 37 Mad, 119 
and On Sliwe, A.IR 1924 Rang 93, 76 I C 711, 25 Cr.L.J 247, 1 Rang. 436 and 
explaining Kishcn S.ngh, 50 All 722, 55 LA. 390, 111 I C. 332, A.I.R. 1928 PC. 254. 
The powers relating to appeals under this section are given to the Appellate Court, 
and the Appellate Court may include a Court subordinate to the High Court, and the 
Appellate Court, as s'jch, has no power to enhance a sentence, differing from the proviaon 
which was in the old Cr P. C. of 1872. On the other hand, the powers of revision are 
given to the High Court alone, and the'powcrs of revision are given to the High Court 
in the case of any proceeding, the record of which has been called for by itself or w-hich 
has been reported for orders or which otherwise comes to its knowledge. When the 
High Court has before it o.n appeal a record of a criminal proceeding, the condition 
precedent is performed, and the High Court can then, though the record has only 
come to Its knowledge m the appellate proceeding, proceed to exercise its revision powers 
jf It chooses to do so—Chunbtdva. 36 CrLJ 482 153 IC 936. 1935 OWN. 205, 
AIR. 1935 PC 35, 68 ML J 166, 41 ML W 188. 37 Bom LR 160, 1935 MWJ4 177, 
1935 CrC. 199 (PC ). But the Privy Council did not approve the exercise of these 
combined powers, while in a recent case Uie Pnv 7 Council approved, not the exerdse 
by a High Court of its combined powers as a mixed Court of Appeal and revnsiOR, 
but the exercise by the High Court of its powers in appeal and its powprs m revision, 
not simultaneously but in succession — Jado Rabtm v. Emp , 40 CrLJ. 93 (95), 178 
IC 520, AIR 1938 Sind 202 The question was discussed at great length in Ambika 
Thalntr v. Emp, AIR 1939 Pat 611 (621), 18 Pat 544, 1939 P.WN. 747, but no 
conclusion was arrived at. 

It IS difficult to read into sec. 423 (l)(b), Cr. P. C, the power to convert an 
acquittal into a conviction on an appeal against a conviction The words "alter the 
finding, maintaining the sentence” occurring in sec. 423 (1) (b)(2), Cr P. C, muit 
be read as a whole. The better view to tal.e is tliat cl. (b) of sec. 423 (3), Cr. P. C, 
does not apply to cases of acquittal, partial or total, but to cases of conviction, 
that cl. (a), applies to cases of acquittal: and that if the appellate powers of the 
are to be exercised to convert an acquittal into a connciion, then they tJicrJd v*, 
cxcrciscd on an appeal against an acquittal under see. 423 (1) (a), Cr. P. C, iuid 
on an appeal against a conviction under sec. 423 (l)(b), Cr. P. C. — Jado y 

Ernp , supra. 

This restriction on the power of the Appellate Court to enhance the r*-' n- 

some cases prevent that Court from altering the finding. Thus, if the acr ; /-i a '/ 
with murder and gnevous hurt, but is acquitted of the former ollcncc ir.d 
the latter, and sentenced to 7 jears’ imprisonment by the tral Court, llie / ^ 

cannot on the appeal of the accused, alter the finding into one tf -/ 

because, as it cannot enhance the sentence, the result will be dial a p'-.-x ^ 
murder, for wh.ch the only punishment is cither death or trantporte'-v, V 

punished merely wiUi 7 jears’ impnsonmait— a sentence wh'Ch it ua - 
law-/fl6omdfaft. 23 Cal. 975 (979). ■' 
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What amounts to enhancement of sentence: — ^The test of enhancement 
of sentence mnst be found not among the technicalities of penal definition, but by 
answering the broad question' "For this man’s offence has the Appellate Court inflicted 
punishment more severe than that originally awarded”? — Rangastcami, 53 M L.J. 694, 
104 I.C. 440, '39 ML.T. 20, AJR, 1927 Mad 789, 28 CrL.J. 824 (825). 

(1) When an accused is convicted and sentenced by the lower Court' for two 
distinct offences on two separate charges, and the Appellate Court reverses the con- 
viction on one of the charges, it cannot retain intact the whole sentence but must reduce 
the sentence; the retention of the sentence has virtually the effect of enhancement of 
sentence — Hanma, 22 Bom. 760; Ramehatidra, 30 BomL.R. 967, 112 I,C. 586, 30 
Bom.L R. 967, A.I R. 1928 Bom 346, 29 CrL.J. 1082 (1083) ; Ramzan v. Ram Khelaivan, 
24 Cal. 316; Mrs Torpey, 49 All. 484, 101 IC 671, 25 A.L J. 396, A.I.R. 1927 All. 375, 
7 A I.Cr.R. 339, 28 Cr.L J. 495 (496) ; Paramasiva, 30 hfad 48; Samasundaram, 3 M.L.T. 
312, 7 Cr.L.J 361;; Praia Narasimhant, (1911) 2 M.W.N. 97, 12 Cr.L J. 454; Varadan, 8 
ML.T. 117, 11 CrLJ. 483; Becktt Smgh. 10 P.L.T. 587, 120 I.C. 753. 31 Cr.L.J 173 
(174); Mongol S'n|h, 1916 P.R. 31, 18 Cr.L.J 372; BalbJtadri v. Tribhuvan. 3 NLR. 
67, 6 Cr.L.J 43. Thus, where a person was convicted by a Magistrate of rioting and 
theft and was sentenced for the first offence to four months' and for the latter offence 
to two months' rigorous imprisonment, and the District Magistrate on appeal acquitted 
the accused of rioting but upheld the conviction for theft and the sentence of six months' 
rigorous imprisonment, it was held that the effect of the order was to enhance the 
sentence for theft from 2 months' to 4 months’ rigorous imprisonment, which he had no 
authority to do under this section — Ramzan v. Ram Khelawan. 24 Cal 316. See also 
Kekr Singh, A.I R. 1933 Lah 933, 1933 Cr.C 1392. 146 IC 442. 35 Cr.L.J. 108 But 
where only one offence has been committed, and the Magistrate erroneously splits it up 
into two offences, and passes two sentences, the Appellate Court can join the two 
offences into one offence and maintain the whole of rte original sentence: such main- 
laining of sentences does not amount to an enliancement of sentence (because no con- 
viction has in fact been reversed) — Balbhodtt v. Tribhuvan. supra. 

(2) IVhere an Appellate Court reduced a sentence of 4 months' rigorous imprison- 
ment into one of 3 months, but added a sentence of fine or in default six weeks' rigorous 
imprisonment, such sentence amounted to an enhancement of the original sentence, and 
was in eicess of the powers of the Appellate Court— IsfeTi, 17 All 67, 1904 A.W.N. 202; 
Meda. 1887 A.1V.N. 100. 4Vherc the Court of first instance sentenced the accused to 
rigorous imprisonment for 2 months and to a fine of Rs. 50 or in default one month’s 
rigorous impnsonment, and on appeal the Appelbte Court changed the sentence to one 
of one month’s rigorous impnsonment and a fine of Rs 200 or in default 2 months 
rigorous Imprisonment, held that the Appellate Court’s sentence amounted to an en- 
hancement of the sentence passed by the trial Court, for supposing the fine was not paid, 
the accused would still have to undergo three months' rigorous imprisonment and still 
be liable to pay the fine— B/ie/a Smgh. 3 Pat 638 (639), 5 P.L.T. 622. 25 Cr.L.J. 1186, 
82 I.C. 50, A.IR. 1924 Pat 563 See also Sogawa. 23 All 497, 1901 A.V/.N 176; 
Sramlay. 3 N.L.R. 60. 6 Cr.LJ, 100; Man Chand, 1916 P.W.R. 5. 17 Cr.LJ. 212. It 
Is objectionable on appeal to enhance the sentences of fine, even in lieu of imprisonment^ — 
Abdul Rahman v. Emp.. 37 Cr.L.J. 950. AIR. 1936 Lah 729, 164 IC. 462, 38 PXR. 
247, 9 R.L. 130. 1936 CrC. 764. Contra — Ckagan, 23 Bom. 439. [But now see the 
proviso to sec 386 which lays down that if the accused has undergone the full term of 
imprisonment awarded in default of pajincnt of fine, the fine will not be levied.) If 

• the aggregate sentence ol imprisonment (i e., the substantive sentence of imprisonment 
hpfwj the imprisonment in default of fine) imposed by the Appellate Court is less than 
Uthe period of the original sentence, the imporition of fine does not amount to an 
^enhancement of sentence — Dhakihavalsalu. 30 Mad. 103, 5 Cr.L.J. 36, 16 M.LJ. 560, 

1 MLT. 375 (F.B.); Rakhal v. Khirode, 27 Cal. 175; Mehar Chand, 24 I.C. 607, 
15 CrLJ. 519. 36 All. 485; Kirpa Ram. 1915 P.R, 7. 19 CrL.J. 603; Prabhu Dayal 
V. Emp.. 38 Cr.LJ. 428, 167 I.C. 723, 9 ILL. 541, 38 P.L.R. 1051, A.I.R. 1937 Lah. 
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195. ^Vhere a sentence of one yearns riEotoa s-anprisDnment and Rs 50 fine or six 
months’ fnrtlier imprisonment in deTatnr was aUered by the AppelJate Court to a sentence 
of six months' rigorous imprisonment and Ri». 500 fine or six months' rigorous im- 
prisonment in default, there was no enhanc&ncRt of sentence — Mohammad Hussain, 
32 Crl-J. 1217, 134 I.C. 792, A.I.R. 1931 Lah, 159, 32 P.LR. 165, 12 Lah. 449, 1931 
CrC: 271, Ind Rul 1931 Lah. 1000. See also Saiyauan, 7 R.A. 496, 36 Cr.LJ. 335, 
153 IC. 411, AI.R. 1934 All. 1031, 4 A.W.R, 488, 1934 Cr.C 1338, where it has been 
held that no general rule can be laid down to determine what is or what is not an 
enhancement of sentence in matters like these. 

To impose a substantial fine m pbec of a sentence of imprisonment and maintain 
the same sentence of impnsonment m default of payment does amount to enhance- 
ment. For the appellants may not be able to pay the fine, then they will have to 
undergo the imprisonment and their property is liable to attachment for payment of 
the fine as well. The question depends on the arcumstances of each case. If the 
argument, that the appellants themselves asked the Appellate Court to impose a fine 
in place of imprisonment and, therefore, they can have no complaint, were correct, an 
absolutely crushing fine might be imposed— S/wnfccr Singfi v. Etnp , 38 Cr L J. 935, 
170 LC 53S, 10 RO. 35. 1937 OL.R 452. 1937 ACr.C 104, 1937 O.^VN. 754, A-fR. 
1937 Oudh 462. 

'There is thus'a conflict of rulings on this point : 

(3) A sentence of fine is always considered lighter than a sentence of impnsonment 
—Chagan, 23 Bom. 439j therefore, the alteration of a sentence of fine into one of im- 
prisonment is an enhancement of sentence within the meaning of this clause, and the 
Appellate Court has no power to alter a sentence in this way— loc/jwi Kant, 18 AIL 
301; Dhansang, 18 Bom. 751. 

(4) ^Vhere the Lower Court imposed fine and imprisonment, and the Appellate 
Court, ^n heu of impnsonment, imposed an additional fine, thus increasing the amount 
of fine Imposed by the Lower Court, it amounted to an enhancement of sentence— 
Ramasami. 2 Weir 487} Abdul Rahman. 37 CrLJ 950, 164 I.C 462, AIR. 1936 Lah. 
729, 38 PLR 247. 1936 Cr.C. 764. 

(5) The addition of imprisonment (even one day’s imprisonment) by the Appellate 
Court to a sentence of fine only imposed by the Lower Court is an enhancement of 
sentence — Chandalavadda Ramanappa, 2 Weir 486 

(6) The addition of a sentence of whipping by the Appellate Court, although the 
sentence of imprisonment is reduced, that is, the alteration of a part of the imprisonment 
into a sentence of whipping, amounts to an enhancement of the sentence — Appv, 2 Weir 
487. The Rangoon High Court also holds that the alteration of the whole or part of 
the sentence of impnsonment into a sentence of whipping amounts to an enhancement 
—Kiaing. 30 CrL.J 328 (329), 114 IC. 523. ALR 1928 Rang. 265. Ind. Rul. 1929 
Rang 9l See also Sanda Ah, 15 W R. 7, where their Lordships expressed a doubt as 
to which sentence ivas the more severe 'The Legidatore has not supplied us wnlh any 
data from which the comparative severity of the two sentences of whipping and rigorous 
imprisonment can be determined, and it is impossible to say how many lashes would be 
equivalent to a sentence of rigorous imprisonment for a specified period” — Milter, J. 
Recently a Full Bench of the Rangoon High Court has attempted to find out a standard 
of comparison, and by applying the pronsjoDS «f sec 395, has laid dotnr that the stibsCi- 
tution of 30 stripes lor a sentence of one year’s rigorous imprisonment or more, or the 
substitution of 25 stnpcs for a sentence of 9 months’ impnsonment or more, or the 
substitution of 20 stripes for a sentence of six months’ imprisonment or more, would 
not ordinarily amount to an cnhqpccmcnl of sentence. But a substitution of 30 stripes 
for a sentence of 3 months’ impnsonment is manifestly an enhancement and is therefore 
illcgal—C/rit Pan. 7 Rang. 319. 119 IC. 209, A.IR. 1929 Rang 177, Ind. RuL 1929 
Rang. 289, 30 Cr.LJ. 986 (9S9) (FB). Bat m deciding what sentence of whipping 
to pass, the Appellate Court would be bound to consider the impnsonment already 
undergone — Hga Aung M^at, 33 Cr.L.J. 758 (760), 139 I.C. 284, 10 Rang. 317, A T'' 
1932 Rang. 150, 1932 Cr.C. 711, Ind. RuL 1932 Bang. 177. 
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(7) Where- in a criminal appeal, the terms of imprisonment are reduced but a 
punishment of solitary confinement is imposed, it amounts to an enhancement of the 
sentence— Penian. 1890 A.W.N. 170. ^Vhere a person t^as tried and convicted by a 
second class Magistrate on a charge under see. 405, I. P. C., and sentenced to three 
months’ simple imprisonment and the Appellate Court altered the sentence to a fine of 
four hundred rupees with an allemative term of rigorous imprisonment, held that the 
sentence passed by the Appellate Court was ultra vires of that Court in as much as the 
Appellate Court, in var^-ing the sentence, was bound by the limitations imposed by 
sea 32, Cr. P. C , on the trial Court — Muhammad Yakub AU, 45 All. 594. 

(8) The substitution of rigorous irapnsQtiment in place of simple imprisonment 
amounts to an enhancement of sentence — Muhammad Yakub AU, 45 All. 594. 

(9) \Miere an accused had been sentenced to rigorous imprisonment and whipping 
for an ofTence where whipping could not be awarded in addition, and on appeal the 
Sessions Judge commuted the sentence of whipping lo one of a further sentence of 
imprisonment, held that as the additional punishment of whipping was illegal, the Judge 
could not legally commute it and that he could only set the sentence of w’hipping aside, 
and if he considered enhancement necessary he should have referred the proceedings 
to the High Court in revision — Ba Chao, A.I.R. 1^5 Rang 64, 12 Rang. 607, 153 I.C. 
516, 36 CrLJ. 366. 

. (10) Where an accused was dealt with under sec 562, Cr. P. C., by the trying 

Magistrate, although the imposition of fine by the Appellate Court in the circumstances 
of the case can hardly be said to be an enhancement of sentence, as no sentence was 
given to the accused by the trying Magistrate, still the imposition of fine entails a 
greater burden on the accused than the e.xecution of a bond under sec. 562, Cr. P. C.^ 
Shite! Prasad v. Emp.. 39 Cf.L.J 889, 177 I.C. 386, 11 R.O. 48. 1938 OA. 699, 1938 
A.Cr.C. 98, 1938 O.W.N. 919, 1938 O.L.R. 421, A.r.R. 1938 Oudh 233. 

What does not amount to enhancement: — (1) An additional order passed by 
the Appellate Court directing the accused to furnish security to keep the peace does not 
amount to an enhancement of sentence— Bakhsh, 1905 P.R. 21, 2 Cr.LJ. 190; 
Zefar Hussain, 20 Cr,LJ. 302 (All); Maharaj Singh, 20 Cr.L.3. 760 (Nag.). Sudi 
power has been expressly conferred on a Court of Appeal by sec. 106 (3) and a Judge 
is competent in appeal to demand such security — Ibid. 

(2) An order passed by the Appellate Court directing the accused person to pay the 
costs of the complainant under ^c. 31 of .the Court Fees Act (now sea 546A of this 
Code) docs not amount to an enhancement of sentence, because the order of costs is not 
a penalty or sentence passed in the case but is an incidental order under clause (d) of 
this section — KamPPanna, 29 Mad. 188; Thimiah, 47 Mad. 914 (915). Although the 
fees ordered to be paid are to be recovered as if they were fines, still there is no warrant 
for treating the same as part of the fine imposed as punishment for the offences — 
Vemuri Sheshanna, ZS Mad 421; Thtmsah. 47 Mad 914 (915). 

(3) \Vheie an Appellate Court adopts the view taken by the original Court as to 
the acts committed by the accused, and only differs from it in Its application of the law, 
and maintains the sentence, neither the letter nor the spirit of see. 423 is broken by the 
Appellate Court in maintaining the sentence. There is no enhancement. Thus, where 
the accused was conneted by the trial Court for voluntarily causing hurt with a 
dangerous weapon under sea 324, 1. P. C., and was sentenced to 2 months' imprisonment, 
and in appeal the Appellate Court altered the comiction into one for simple hurt under 
sec 323, I. P. C., but the sentence was mamtamed, held that it did not amount to an 
enhancement of sentence — Ramasu-ami, 53 M.LJ. 694, 104 IC. 440, 39 ML.T. 20, 

A I.R. 1927 Mad. 789, 28 CrL.J. 824 (825). 

(4) /Vn order for detention in a Bontal School for any period permitted by the 
proinsions of the Act can never amount lo an enhancement of sentence. So the Appellate 
Court can exercise the powers conferred by sec 25 of the Burma Prevention of Crimes 
(Young Offenders) Act (III of 1930) and order detention of an accused in a Borstal 
School for any period which is legal under the provisions of sub-sea (1), sec. 25 of the 
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said Act, m cubsUtution of a sentence of imprisonment passed on him by the trial Court 
—Ah Htwe. 37 Cr.LJ. 790, 163 I.C 74, A.Ut 1936 Rang 227, 14 Rang. 119, 1936 
Cr.C 527. 

If conviction is confirmed, some sentence must be passed: — If the Court 
of Appeal afhrms a conviction, it should, if it disapproves of the sentence passed by the 
Lower Court, pass some oilier sentence, even though a nonunal one. It cannot set aade 
the sentence absolutely while uplioldmg the conviction Every conviction must be 
followed by sentence — Lak$hmtbai, Ratanlal 545 Sec Note 1221. 

Clause (c) ; — An order requiring a person to furnish security faUs under this 
clause. The Appellate Court can otJier rei'erse (/ e., set aside) the order or alter the 
order, c.£ , by reducing the amount of security. But an order remanding the case for 
fresh inquiry is bad m law. But, of course, fresh proceedings can be started under 
sec 110 on receiving fresh information — Chatidan, 30 P L R 416, 115 I C. 544, A.I.R. 
1929 Lah. 2S, Ind. Ruf 1929 Lah 416, 30 Cr.L J 491; S'arappa, 34 Cr L J. 947, 145 I C. 
206, 1933 M.WN. 241. For contra see Bltagatianl S.ngh, nted below m Note 1150 (2). 

A suspect, who has been ordered to give secunty under Chap. VIII, and, on fiulure 
to give secunty, has been ordered to suCcr simple imprisonment, is not a convict and 
has not been sentenced. Where, therefore, a Sessions Judge trade a reference to the 
High Court for substitution of rigorous imprisonment m place of simple Imprisonment 
in such a case, tlie High Court is not limited m the exercise of its revisional powers by 
the conditions in d. (b), sub-sec. (1) of this sectiom But tlie clause under which it 
can act is cl. (c) of this sub-secuon Under this sub-scction it is competent to the 
High Court as a revisional Court, reading tins section with see. 439, to alter or reverse 
an order other than the order referred to m ds (b) and (a) and to give ellect to the 
recommendation of the Sessions Judge — Ataiiu Chabtlo, A.I R 2936 Sind 268, 1936 Cr.C 
973, 16? I C 298 

1149. Clause (d) — Amendment: — Under this clause the Court can make 
any amendment that may be just or proper. Thus, where the accused was convicted 
under sec 325, I P C , and on appeal the paiucs applied to compromise the case, the 
High Court acting under sec 423 (d) amended the order of conviction by substituting 
(or it an order that the olTcnce should be compromised— Ram Ptiou, 32 All 253. Where 
the Sessions Judge had directed certain property to be handed o\et to the Magistrate as 
unclaimed property, the High Court amended the order by directing that the Magistrate 
should dispose of the property according to law — Al/adi Begam v. Ah Husen, 1897 
A W.N. 26 The Sessions Judge can amaid the order of the Magistrate by directing a 
greater amount of property to be restored lo the complainant than the amount restored 
by the Magistrate— Gofu Nath, 3 A.LJ. 770, 4 Cr L J 370. 

‘Amendment* means amendment of the mam order of the Court below; and the 
Appellate Court cannot make any amendment when there has not been an appeal against 
>he mam order of the lower Court Thus, where the Magistrate in passing a judgment 
of acquittal has made some unfavourable remarks about the credibility of certain wit- 
nesses, it was held that the High Court could not amend the judgment by directing 
those remarks to be expunged from the judgment, when there has been no appeal to the 
High Court against the mam order of acquittal— />./««, 44 All. 401 (405, 403), 20 ALJ. 
261, 23 Cr.L.J. 319. But this is no longer good law m view of sec. 561A whidi empowers 
the High Court to pass any orders lliat may be just (and thus to expunge remarks from 
the lower Court’s judgments) irrespective of the fact whether there has been an appeal 
against the main order or not. But see Rogers v Shranvas Copal Kawale in Note 1433A. 
See also Notes 1214 and 1433A and the report of the Jo‘nt Committee ated under 
see. 561 A. But the ruling in 44 AIL 401 would apply to louer Appellate Couits, and 
those Courts would have no power to expunge remarks from the trial Court's judgment 
unless there be an appeal from the mam order in the case. 

1150, Inciderttal or consequantial orders: — inc-dcntal order is an 
order \\hich is I'ablc or likely lo follow as a result of the main order — The King v. 
H/ouMg Khm Maung, A.I.R. 1910 Rang 278 (279). 1940 RangJlR, 5CC. 
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(1) An order under sec. 106 demanding security from the appellant is an incidental 
Older. Sec. 106 (3) gives the Appellate Court power to pass such order in appeal, even 
where the original Court was not competent to do so So also, an order under sec. 106 
passed by the Original Court may be set aade in appeal; and* the appellate order 
setting aside the order lor security is.an incidental order within the meaning of this 
section — Abdul Wahid v. Amiran, 30 Cal. 101. 

(2) On an appeal against an order binding over a person to keep the peace under 
sec. 107, the Appellate Court can reverse the order of security and order a retrial. The 
order of retrial is an incidental order under clause (d) of sec. 423. It does not fall 
under clause (6), because the case is not one of 'appeal from conctefion/ the person 
proceeded against under see. 107 not being a person convicted of any offence — Bkagtcant 
Smg/i. 48 All 501, 24 A.L.]. 566. 96 I.C. 497, A LR. 1926 All. 403, 27 Cr.LJ. 945. 
But see the rulings c.ied in Note 1148 under the heading "Clause (c)" where a contrary 
view was adopted. 

(3) If an order awarding a sum of money as compensation to the accused under 
sec. 250 is passed illegally, the Appellate Co*jrt in setting aside that order can direct 
the money to be refunded to the complainant — Safdar Husain, 25 All. 315 (316). 

(4) An order under sec. 471 (1), directing the accused to be committed to a lunatic 
asylum, is clearly an order which the acQuittmg Court, whether original or appellate, not 
only has the power to make, but is bound to make under sec. 423 id) — Nga E. Mount, 

8 Bur.L.T. 286. 16 Cr.LJ. 670. 

(5) An order under sec 517, 520 or 522 is a consequential or incidental order within 

the meaning of this clause and can be passed by the Appellate Court— CowrAcri, 29 Cal. 
724; Aiunachala Thevan, 46 hfad. 162 (164). Therefore, an order in a case of aiminal 
misappropriation, directing restoration of property which is found to have belonged to 
the complainant, is clearly a consequential or Incidental order and one which is under * 
the circumstances Just and proper— Co/w' Nath, 3 A.LJ. 770. 4 Cr.LJ, 370. * , 

An order of the Appellate Court setting aside an order passed by the Lower Court 
under sec 522, is an incidental order within the meaning of this clause— t/;ir v. Sytd 
Alt. 19 C.WN. 990. 16 CrXJ. 607. Sec also CouThari, 29 Cal. 724. llTiere the accused 
was convicted under secs. 352 and 448, 1. P. C , and the convicting Magistrate passed an 
order under sec. 522 of this Code restoring possession of the property (which was the 
subject-matter of the offence under sec. 448, 1. P. C.) to the complainant, but the 
accused was afterwards acquitted on appeal, it was held that the Appellate Court had 
power, under see. 423 (d) and sec. 522 r^ad together, to order restitution of the property 
to the accused— fl/anii v. Bhagicanlt, 27 All. 415 

(6) Under this clause, the Appellate Court can e.*?ercise the powers conferred by 
sec. 562 — Btrch, 24 All- 306. ‘The Court before which he is convicted’ in sec. 562 is 
not limited to the Court of first instance, but includes the Court of Appeal — Narayana- 
swami, 29 hfad. 567. This is now espressly pro\nded by sub-sec. (2) of sec. 562. 

(7) An order by the Appellate Court directing the accused to pay the costs ol the 
complainant under sec. 31 of the Court Fees Act (now sec. 546A of this Code) is no 
part of the penalty or sentence passed in the case and therefore not an enhancement of 
sentence, but is an incidental order under this clause — KaruPPana. 29 Mad 188; Thimtoh, 

47 Mad. 914 (9151. The contrary view taken m Tangavelu, 22 Mad 153, decided 
under the Code of 1882 which did not contain clause (4), is no longer correct. 

(8) llTiere a case was tried by a Bench of Honorary Magistrates and the judgment 
being signed by one of them only, the District Magistrate on appeal, without in any 
way interfering with the judgment of the Bench of Magistrates, passed an order sending 
back the case so that the judgment might be signed by Uie other Magistrates, held that 
there was nothing wrong in the order of the D strict Magistrate, It was an incidental 
order under this clause— Copal Das, 41 AD, 217 (219). 

Order which cannot be passed: — ^The only consequential or incidental orden 
which fall within the pursiew of this clause are orders which fol’ow as a rratter of course 
being necessary* compiements to the main orders passed, without which the latter would 
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>e incomplete and ineflective (such as (Elections as to the refund of fines realised from 
icquitted appellants, or on the reversal of acquittals, any direction as to the restoration 
jf compensation paid under sec. 250) for which no separate authonty is needed — Dunn, 
14 All 401 (403). But an Appellate Court cannot award compensation under sec. 250, 
Ijecause such order is not a necessary complement of the main order of acquittal; only 
the Magistrate by whom the case is heard in the first instance can pass such order — 
Balli Pande v. Chilian, 28 All. 625; Meht SingA v. Adangal, 39 Cal. 157, 14 CL J. 437, 
16 C.W.N. 10. 15 Cr.LJ. 529. 12 IC. 297. This view of law was doubted in Ma Mya 
Khln V. Maung Po Htiva, A.I.R 1933 Rang 288 (290), 11 Rang. 361, 1933 Cr.C. 1084, 
145 I C. 837, 35 Cr.LJ. 1 (FB.). According to the recent view of the Rangoon High 
Court, sec. 423 (l)(d), Cr. P. C, does amphfy the powers of Appellate Courts but 
it docs not in\est an Appellate Court with authonty to make any order which might 
ha%e been made by the Court below. As a matter of construction, an order for com- 
pensation under sec. 250, Cr. P C , is not an order consequential or incidental to an 
order of discharge or acquittal passed by the High Court in revision or appeal. The 
High Court has, therefore, no power to award compensation under that section — 
The King v. Maung Kbin Maung, A.IR. 1940 Rang 278 (279), 1940 RangLR. 
502. See Note 808. An order of confiscaLon under the Indian Forests Act, VII 
of 1878, cannot be regarded as an order inadcntal on a conviction under that Act; 
under sec 54 of that Act, the confiscation is regarded as a punishment in addition to 
any other punishment prescribed for the offence Therefore, an Appellate Court cannot 
pass such order— Aiiiuddt, 27 Cal 450 The High Court cannot award the costs incurred 
in a revision petition filed against an order passed under Chap Xll-^Vecrappa v. 
AiudayamMd, 48 Mad. 252 See this case ated in Note 478 under see. 143. 

1151. Sub*8ectIon (2) — Interference with verdict of jury: — See 
Notes 916 and 917 The considerations governing an appeal from a trial held with the 
aid of assessors differ greatly from those governing an appeal from a trial by jury. In 
the latter case the appeal is restricted by the provisions of sec 423 (2), whereas in the 
former case the whole case is before the Appellate Court — Champa Pann, 29 CrL J 325 
(329), 108 IC 81. AIR 1928 Pat 326. 9 AICrR 545 \VhiIe on an appeal 
against the finding of a Judge situng alone the appellant has to satisfy the Ar^- 
late Court that the Judge was wrong, on an appeal against a jury's \erdict fol- 
lowing on a properly directed charge, the appellant has the burden of showing 
that the verdict is unreasonable Upon an appeal from a conviction founded on 
a jury's verdict the proper way of approaching it is to accuse that the findings of 
fact are correct and reasonable and lay the burden on the appellant of showing them 
to be othcivMSC In other words, it means that the Appellate Court in reaching its 
conclusions must give full weight and consideraUcui to the unanimous opinions of the 
Judge and the ]Uty— James Douidall, AIR. 1936 Nag. 103 (106), 37 Cr.L.J. 607, 162 
l.C 430, 31 NL.R. Sup 215 The High Court will only interfere with a verdict of 
a jury when such verdict is obviously perverse or manifestly wrong or unreasonable 
—Ramadhin Brahmm v, Emp , AIR. IS29 Nag 36, 29 CrL.J. 963 (964), 112 IC 
51. In a trial by jury appeal is limited to questions of law and the Appellate Court 
is also limited by the provisions of this sub-section and sec. 537, Cr, P. Code — 
Nanak. 35 Cr.L J 1104, 150 1 C 687, 15 P.L.T. 264, A.I R. 1934 Pat. 309. 1934 Cr.C. 
730, 13 Pat. 529. By the provisions of sec. 537 (d), Cr P. C, Uie Appellate Court 
cannot set aside the verdict of the jury merely because there was a misdirection unless 
It finds that the misdirection had in fact occasioned a failure of justice — Hari, 37 Cri-J. 
320, 160 l.C. 675, AIR. 1936 Pat. 46, 1936 Cr.C 70. The High Court cannot alter or 
reverse the verdict of the jury unless it is of opinion that the verdict is erroneous owing 
to a misdirection by the Judge or to a misunderstanding on the part of the jur>' of the 
law as laid down by the Judge — Bongiii Pattahadar, 32 Mad. 179; Smtlher, 23 Mad. 

1 (15); Shabhu, 10 Bom-LR. 553: Waman, 27 Bom. 623; Rall.ansabapalky Coundan 
V. Public PtostcuSoT, 37 Cr.LJ. 909 (911), 164 I.C 243, 1936 .M1V„V. 459. A.I.R. 
1936 Mad. 516, 44 M L.W. 155, 71 M-UJ, 231, 1336 Cr.C 635. t\Tien the Court is of 
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that opinion, it can res’erse the verdict, but the power ought not to be exercised lightly, 
especially nhen the verdict is one of acquittal and unanimous— Shambhu, 10 BomL.R. 
565. The High Court cannot, on an appeal from the unanimous verdict of the jury, 
interfere with it, in the absence of a misdirection by the Judge, where there is some 
circumstantial evidence of the guilt — Mohni Mohan, 46 Cal. C35, 21 Cr.L.J. 8. t\'here 
there is evidence on the record tc jusUty the jury’s verdict, and the Judge’s charge to 
the jury was fair and accurate, and the jury arrived at an eminently reasonable con- 
clusion, the High Court will not interfere — Babban, 4 901, 28 CrXJ. 937, 

105 I.C. 457, 9 A.I.Cr.R. 101, A.I.R 1927 Oudh 549. 

If there lias been no misdirection by the Sessions Judge nor a misunderstanding on 
the part of the jury of the law as laid down by him, the High Court cannot reverse the 
verdict; but if it is of opinion that the accused should have been acquitted and the 
verdict was against the weight of the evidence, it can direct a copy of its judgment 
together with a copy of the paper book to be sent to the Local Government for such 
action as the latter may like to take — Ram Chaular, 8 P.L.T. 691, 28 Cr.L.J. 691 (691). 
Unless there has been a misdirection on the part of the Judge, the High Court cannot 
go into the question of fact and examine the evidence By merely showing that the 
prosecution story was impiobable or that Uvere were matcnal discrepancies or even 
contradictions in the evidence, Counsel for the accused cannot succeed in persuading 
the High Court to set aside the conviction— Bonsidftar, 36 CrL.J, 322, 153 I.C. 364, 
A I.R. 1934 All. 1032, 1934 A.L J. 1160, 1934 CrC. 1339, 4 A.W.R. 788. The Appellate 
Court cannot go into the facts of the case except to see whether there has been any 
misdirection by the Judge— Ratnasafropaffty v. Public pro%eculOT, A.LR. 1935 Mad 516 
(519), 1935 M.W.N. 459. No Court will interfere with the verdict of a jury, even 
if it may itself think differently of the evidence, or because it thinks that another 
jury may have come to a different conclusion. Tp lightly interfere with the verdict 
of a jury with which the Sessions Judge has agreed would be to reduce trial by jury 
jn this country to a farce— //lina Soma. AI.R. 1939 Bom. 457 (460), 41 BomL,R. 
965, IL.R 1939 Bom 648, 41 Cr.LJ. 176. 185 I.C. 382. 

The Appellate Court is also not entitled to go into the facts ol the case and reverse 
the findings of the jury because a criminal revision case has been filed by the Cro'wn for 
enhancement of the sentence calling upon the High Court to c-xercise its powers of revision 
under sec. 439, Cr. P. Code— Ratnasabaf^lh'y v. Public Prosecutor, supra, following 
Kkodabiix Haji. A.I R, 1934 Cal. 105, 147 I.C. 1124, 35 Cr.L.J. 554, 1934 Cr.C. 156, 61 
^Cal. 6. 37 C.\V.N. U22. Sec also Note under sec. 439 (6).' 

"Alter or fei’erse’’ ; — ^Tbe word 'reverse' evidently means to set aside, to make null; 
the word ‘alter’ is intended to mean the substitution of a finding of 'guilty' for 'not 
guilty’ or vice versa The verdict may be reversed, i.c., set aside, or it may be altered, 
i.e., another finding may be substituted for that of the jury — Smilher, 26 Mad. 1 (15). 

'Erroneous' : — ^To enable tlie Appellate Court to intericre with the verdict of the 
jurj’, the verdict must be erroneous The High Court will not set aside the verdict, if 
it is not erroneous in spite of the misdirection — Naimuddi, 22 C.1VJ4. 572, 19 CrXJ. 
649 The cfTect of this clause is to prevent the High Court from reversing the verdict 
of the jury’, on account of any misdirection by the Judge or misunderstanding of the 
law by the jury, unless such misdirection or misunderstanding is on points material to 
the verdict, so that the verdict may be said to be tainted with error in the process in 
which it has been arrived at — Wofadar, 21 Cal 935 (977). 'The word 'erroneous' is not 
to be read as meaning ‘ivrong on the facts’ It must be read in connertion with the 
words that follow, as meaning that the verdict has been vitiated and rendered bad or 
defective by reason of a misdirection or a misundcrstariding of the law — Wafadar, 21 
Cal. 935 ( 977); Woman. 27 Bom. 626; Lctsingh, Ratanlal 452 (45f). 'The Lahore 
High Court, however, holds that the general trend of authorities appears to suggest 
that the term "erroneous" is praaically sj-nonj-mous mth "incorrect," which is the 
normal dictionary meaning. It « possible perhaps to go a little further and say that 
erne mcan-ng cf sec. 423 ( 2), Cr. P, C, would appear to' be that if the Court after 
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examining the evndence finds that, even if the misdirection had not occurred, the jury 
could not reasonably Tvithout being perverse or unduly foolish have come to any other 
decision it will not interfere — ^.4. M Mathews v. Emp., AIR. 1940 Lah. 87 (89), 41 
Cr.L.J. 482, 187 I C 456. It is the duty of the Appellate Court to ascertain whether 
the process or method which the Judge directed the jury to follow as to the acceptance 
or discardmg of evidence, or as to the view taken of the law, was erroneous on any 
matenal point; but it is not the duty of the Appellate Court to detemine for itself 
whether the verdict as a concluaon of fact wras nght or wrong To hold the latter 
view would be tantamount to hold that an appeal would lie upon the facts from the 
%-erdict of the jur^*, in the face of the provisions of sec 418 — Wafadar, 21 Cal. 955 ( 977). 
Where there is no error in matter of law, and there was some evidence to go to the jury, 
the High Court cannot interfere — CAoonee, 5 W R. 13; Jaspath, 14 Cal. 164. 

Misdirection : — See /doles under see. 297. Both secs 423 (2) and 537 require that 
before the verdict can be set aside on the ground of misdirection, the Court must be 
satisfied that the misdirection is of sudi a nature that it may be reasonably supposed 
that the verdict was erroneous by reason of such misdirection, or in other words, there 
has been a failure of /usUce by reason of such misdirection — Ali Fakir, 25 Cal. 230; 
Biru Mandal, 25 Cal. 561; Skyam Sundai, 26 C.W.N. 558 In deterrmning whether 
the verdict ought to he set aside and a new trial granted, on the ground of defective 
summing up of the evidence, the question to be considered is not whether upon a 
proper summing up of the whole evidence a jury might have given a different verdict, 
but whether the legitimate effett of the evidence would require a different verdict If 
the evidence U such that the High Court would have affirmed the conviction if the trial 
had been before a Judge and assessors, instead of a trial by jury, the High Court 
ought not to set aside a verdict given by a jury merely because the Judge has not, m 
summing up, given a proper caution or advice to the jury as to the weight which they 
might properly give to the evidence — Elahee Buksh, S WR. 80 (per Peacock, C.J.)j 
followed in Jamtruddin Masalli, 29 CaL 782 On a question of misdirection as to 
evidence the High Court has to see whether it is reasonably probable that the jury 
would not have returned the verdict but for the misdirection complained of — Ilu, 36 
CrLJ. 358 (359). AIR 1934 Cal 847. 1934 CrC 1364, 153 I C. 454 
As to the effect of admission of inadmissible evidence see Note 920 
Misunderstanding — ^There must be misunderstanding by the }ury of the law as laid ' 
down by the Judge; the verdict will not be set aside on the ground that the counsel for 
the accused (and not the jury) had misunderstood the expressions used by the Judge, 
especially when it appeared that the expression used by the Judge was perfectly 
intelligible and could not have the meaning suggested by the counsel for the accused — 
SAi& Ckunder, 10 Cal 1079 In no case the verdict of the jury should be set aside 
solely on the ground that the heads of the charge were m the form “Sections 141, 142, 
146 to 148. 319 to 322, 326, 201, Indian Penal Code, explained secs. 96^ 97, 99 to 106, 
Indian Penal Code, explained Charges explained" — Hajezali, 32 Cr.L.J. 236, 129 I.C, 
109, A I R 1930 Cal. 712, Ind. Rul 1931 Cal. 125. 1930 Cr.C. 1112. 

Verdict must be set aside in its entirety : — ^The term 'verdict' in this sub-section 
means a verdict on all the charges, and not merely the verdict upon each charge 
separately. Therefore if in a tnal there are several charges in which there is an 
acquittal on some and a conviction on the other charges, and the %erdict is found to 
be erroneous on appeal, the Appellate Court must set aside the verdict in its entirety. 
^Vhe^e the Appellate Court in such a case reverses the verdict of the jury and orders 
a retnal, the retnal, unless the Appellate Court has limited the scope, must be taken 
to be one upon all the charges onginally framed — Krishna Dkan, 22 Cat 377; Jamiruddl 
Bisnas, 16 CW.N. 909, 13 Cr.L J, 715; Bkola. 19(M P R. 12, 1 Cr.UJ. 912. The Lahore 
High Court has, however, held that where the High Court finds the wdict by 
jury on one of the charges to be erroneous it can set aside that verdict and uphold 
conviction on other charges on which the \erdict is not found to be erroneous and 
need not send the case for retrial after setting aside the whole trial and the s'erdict on 
Cr.— 85 
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all charges — A. M. Malhcivs v. Emp., A.IJt 1940 Lah 87 ( 90), 41 Cr.LJ. 482, 187 
IC. 456. 

Misconduct of the fury : — See Notes 889 and 886B. Where in a trial by Jury 
some of the accused were acquitted and some convicted, and it appeared that the 
foreman of the jury was subsequently convicted of having taken bribe tn connection 
with that very trial, it was not possible to let the verdict stand— Hafez MoUa, 34 
Cr.L.J. 1072, 145 I.C. 816, A.I.R. 1933 Cal. 639, 60 Cal 751, 1933 CrC 1038. 

Bias of the jury : — ^tTiere the Sesaons Judge strongly expressed his opinion as 
regards the atmosphere of bias and prejudice in which a jury trial took place, it is 
impossible to uphold the trial, quite apart from the merits of the case. A verdict 
obtained on a trial by jury cannot possibly be sustained where the jurors were 
influenced by their private knowledge based on what they had heard outside Court 
and they were prepared to make an assumption against the accused without any 
evidence to support it — Dkaranidhar, 59 CLJ. 15. 

Interference by the Privy Council : — In the case of misdirertion, as in any other case 
of an alleged failure in the proper trial of a criminal case, the Board give advice to His 
Majesty to intervene only if there is shown to be such a violation of the pnnciples of 
justice that grave and substantial injustice has been done The Board has repeatedly 
declined to act as a general Court of Appealt and if English Law were shown to be 
applicable in all its details a failure to state the law in the summing up to the jury in the 
terms carefully considered, and expounded in Bateman's ease (19 Cr. App. Rep 8 at 
p 131 or to insist more clearly on the onus of proof lying upon the prosecution would 
not in the opinion of their Lordships necessarily establish that there had been a serious 
miscarriage of justice. Apart from the circumstance that a summing up in the domi* 
nions or abroad is often imperfealy reported (If It is reported at all), admissions by the 
prosecuting Counsel or other incidents in the course of the trial may well have sufSciently 
brought home to the minds of a jury some factor in the case or some principle such as 
that of the onus of proof which might appear to have been omitted from the summing 
up of the Judge— De«nij Romain Renouf v. Attorney-General of Jersey, 37 Cr,L.J. 679 
(687) (PC). See also Note 1099. 

1152. Power of High Court after reversal of verdicts — ^Once the 
„ verdict of the jury is set aside under this sub-section there is no restriction on the 
power of the Appellate Court to deal with the case, of which it has complete seisin, in 
any of the manners provided in this section. Its power is not restricted to directing 
a retrial, and it may also reverse the finding and sentence and acquit or discharge the 
accused, or order him to be retried, or alter the finding and maintain the sentence, or, 
without altenng the finding, reduce the sentence — Tofu Pramanik, 25 Cal. 711. Sub- 
section (2) contains no provision as to what the Court is to do. or has power to do, 
when it reverses or alters the verdict of the jury. To ascertain that, it is necessary 
to revert to the language of sub-section (1), and in it no distinction is made between 
the powers of an Appellate Court in a case tned by jury and in any other case. And 
so, after reversal of the verdict of the jury, in an appeal against an acquittal, the 
High Court may under clause (a) order further inquiry or retrial or commitment or 
may find the accused guilty and pass sentence on him according to law — E. IF. Smither, 
26 Mad 1 (15). 

Power to order retrial .—The High Court, on setting aside a verdict of the jury 
on the ground of irregularity, has jurisdiction to order a retrial — Beni Madkab, 46 
Cal. 212? Topandas v. Emp, A.I R. 1925 Smd 116, 81 IC. 249, 25 Cr.LJ. 761; 
Shewaram v. Emp. AIR. 1939 Sind 209 (216), 184 IC. 474, 41 Cr.LJ, 28. 12 
RS. 107. It is open to the High Court to order a new trial by a new jury, 
when it is found that the \crdrcl of the jury is tainted with prejudice and is 
ha<£d on rumours as to the prisoner's prevrous conduct — rireftafa Naffaeftarfu, 2 
\Vrir^3ai But it is not alwaj-s obligatory on the High Court to order a retrial, 
whateser may be its vie^v as to the wdght to be attached to the esndence. To 
do so would be an intolerable hardship on the accused person in a case where the 
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High Court (in an appeal from \’erdict of acquittal) is satisfied of his innocence and 
that the acquittal was right, or that the conviction (in an appeal against a conviction) 
was not justified by the evidence. Thus, it would be unreasonable to hold that once a 
misdirection is established, the High Court is bound mechanically to order a retrial, 
even though in its opinion the evidence for the prosecution is untrustworthy — Smtlher, 
26 Mad. 1 (15, 16). If the verdict is set aside on the ground that there was a 
defective summing up by the Judge and that the error of the Judge has caused a 
failure of justice, it may be necessary in some cases to grant a new trial But if the 
High Court is satisfied that no failure of justice has been caused and that the evidence 
IS wholly insufficient to support a conviction, and would upon the same evidence 
have reversed a conviction if the case has been tned without the intervention of a 
jury, it would be unnecessary and improper to grant a new trial — Elahee Buksh, 5 
W.R. 80; Jamnuddi, 29 Cal 782, 6 C.W.N 553 See also Sita Earn, 33 CrL.J. 167 
(169), 135 I.C. 392, SOWN. 1215, AIR 1932 Oudh 23, Ind Rul. 1932 Oudh 40. 7 
Luck 390, 1932 CrC. 55; SAewaram V EmP . A I R. 1939 Sind 209 (217), 41 CrL.J. 28. 
184 I C 474, 12 R S. 107. A retnal will not be ordered on the mere ground that the 
deposition of a witness which was not admissible was allowed to be put in as evidence 
in the Sesaons Court, if there is jdenty of other evidence to the same effect, and there is 
nothing to show that this deposition had any effect on the verdict of the jury as 
bearing on the guilt or innocence of the accused — WafadtiT, 21 Cal 955 (970). 

Where much depends upon the impression made by the witnesses in their evidence 
and the accused in their statements upon the Court, it is not a case where the High 
Court should proceed to decide upon the paper record after setting aside the verdict of 
the jury but it is essentially a case where the guilt or innocence of the accused should 
be determined by a Judge and jury, who have seen the witnesses and heard them 
give their evidence, who have seen the accused and who have heard them give their 
statements. It is a case in which there should be a retnal — S^cu-aram v. Emp, ALR. 
1939 Sind 209 (217), 184 IC 474, 12 RS 107. 41 CrLJ 28 

An order, which directs that a case which has originally been heard before a 
jury should be re-heard before a Court without a jury, is an order that ought not 
to be made unless it is justified by exceptioned circumstances There is jurisdiction 
to make it, but jt is obvious that it has, and is likely to have, a very serious effect 
upon the nghts of the accused, and his pnnlege which he has previously enjoyed of 
trial by a jury he ought in general to retain — Hajt, 39 C WN 929 (933), 36. Cr.L J. 
978. 156 IC 3. AIR 1935 PC. 122, 1935 OWJJ 744 (P.C). 

See Note 1061. ’ ’ 

Fewer to try the ease itself — ^The Calcutta High Court has expressed a doubt 
as to whether the Hi^ Court has power to retry the case ttseff. lITien a case has 
been tned before a jury, and the conviction h<a been set aside on the ground of 
misdirection, the accused is entitled to have his case retned before a jury, and as a 
matter of procedure and in justice to the accused this course should be adopted — 
Sarhu, 4 CW.N. 576 (581, 582) But the Calcutta and Allahabad High Courts 
hold the view that if a verdict is erroneous owing to a misdirection by the Judge, the 
Appellate Court has no option but to set aside the verdict and order a retrial Were 
the Appellate Courts to go into the facts in such a case, it would be substituting the 
decision of the Judges of that Court, for the verdict of the jurj*. who have the 
opportunity of seeing the demeanour of the witnesses and weighing the evidence with 
the assistance which this affords, whereas the Judges of the Appellate Court pan only 
arrive at a decision on a perusal of the paper evidence — Wajadar, 21 Cal. 955 ( 978) 
(following Makin v. Attorney-General of N. S. irafcs, L.R. [1894] A.C. 57); Krishna 
Dhan. 22 Cal. 377; Ikramuddin. 39 AIL 348 (351), 18 Cr.LJ. 491. 39 IC. 331. The 
Calcutta High Court seems to have modified its vuew by holdmg that there is no 
reason why in a proper case the Court may not" assume to deal with the whole case 
itself under the powers and duty conferred upon it by law— Cor/, of Bengal v. Santiram, 
32 Cr.LJ. 10 (IS). 127 I.C 657, A.IR. 1560 CaL 370. Ind. RuL 1561 CaL 865, 1560 
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Cr.C. 634. 58 Cal. 96. See also Sajoj Kumar, 35 Cr.L J. 854, 139 I.C. 873, 1932 Cr.C. 
464. 59 Cal 1361, A.I.R. 1932 Cal 474, 55 C.L.J. 439, Ind Rul. 1932 Cal. 667. Sec 
also Benoyendia, 40 C.W.N. 432 (446), A.I.R. 1936 Cal 73, dted in Note 1059. 
The Madras High Court is of opinion that the High Court has power to try the case 
itself. It is true that the High Court, not having an opportunity of observing the 
demeanour of the witnesses, is at a disadvantage in weighing the evidence, but it 
is the same in all cases where an Appellate Court deals with the facts and is no 
worse in a case triable by jury than in one triable by a Judge with the aid of assessors. 
Further, if it is said that in wdghing the esddence the High Court would be assuming 
the function of the jury, the answer is that it H a duty so frequently cast upon 
the High Courts (C/. sec 307) that no adverse argument can be drawn from it 
— Smither, 26 Mad 1 (16). In this case the Madras High Court added (at p. 18) 
that the dicta of the Judidal Committee in the case of Makin v. Attorriey-Geneial, 
supra, ought not to be applied in India The same view has been taken by the 
Bombay High Court in Ram Chandra, 19 Bom. 749 (763). In a case of trial by 
jury the Appellate Court has power in the event of any misdirection or admission 
of inadmissible cddcnce either to convict or acquit the accused according as the 
evidence is or is not suffident for comnction, or where the facts have to be deter- 
mined and the evidence is of such a character as to render it difficult to pronounce 
any opinion on its character without hearing witnesses, a new trial may be ordered 
—Ramchandra, 35 Cr.LJ. 747 (749), 148 I.C. 553. 35 Bom-UR. 174, A.I.R. 1933 
Bom. 153, 1933 CrC. 465. ItTicre the evidence is practically undisputed, and the 
result depends upon the inference to be drawn from that evidence, the High Court 
can itself decide the case, and there Is no necessity of ordering a retrial— Rom Chandra, 
supra. Where illegal admis^on of evidence, misdirection and non-dircction seriously 
prejudiced the accused, or their omisrion would possibly have led to a different 
result, or they caused any failure of justice. It would be necessary to order a new 
trial IVhere the decision, however, does not really turn upon questions about the 
veracity of witnesses or upon the finding of doubtful facts, but upon the question 
what inference is to be drawn from well-established facts about the existence of which 
there is not and cannot be any reasonable doubt, the Court is at least as well, if 
not better, qualified than the jury to draw the necessary inference— Benoyenrfrff, 
40 C.W,N, 432 (441), A.I.R 1936 Cal 73. 37 Cr.L.J. 394, 161 I.C. 74. 1936 Cr.C. 
145, 64 CLJ. 154. The Sind Court is also of opinion that whether the High Court 
sho*aId itself decide the case or order a retrial depends upon the facts of each case. 
I\’hen a case is complicated, a fresh trial may be advisable; but in a simple case 
the High Court has jurisdiction to deade the case, and a fresh trial would only cause 
unnecessary trouble and expense — Satan, 21 SL.R. 356, 28 Cr.L-J. 66 (69); Murid, 3 
S.L.R. 125. 11 Cr.L.J. 15; Topandas, 25 Cr.L.J. 761, A.I.R. 1925 Sind 116. 

PoKCr to go into facts : — From the above remarks it is erident that the question 
whether the High Court can go into the facts depends upon the question whether it 
can try the case itself. The Calcutta and Allahabad High Courts are of opinion that 
the High Court is not competent to go Into facts of the case; and the appeal must be 
limited, as laid down in see. 418, to points of law — Ikramuddin, 39 All 348 ( 352), 
A.l R. 1917 All 173, 39 I C, 331, 15 A L.). 205; n'ofodoT. 21 Cal 955 (976) ; K'Tiikno 
Dhan. supra. Even the High Court Is not competent to go into the facts to ascertain 
whether the verdict of the jury Is actually erroneous on the facts — AH Fakir, 25 Cal 
230. It is not competent for the Appellate Court to look at the cadence with a view 
to foe whether another jurj* might not have arrived at a different verdict — Jkramuddin, 
39 All 3t8 (351). But the Madras High Court Is of opinion that in order to determine 
whether the verdict is erroneous and has in fact occasioned a failure of justice (see. 537), 
it is absolutely neccssarj’ for the High Court to go into the facts and to consider the 
cridcncc in the case before passing orders on it— Smither, 26 Mad. 1 (H, ig), 2 Weir 
521 (diswnling from 21 Cal 935 and 25 Cal 230, cited above). The Sind Court, the 
Nagpur Court and the Bombay High Court have also held that the Judge has full 
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powers to go into the case in such drcumstances once he finds that there has bee^i a 
misdirection. Vide Topan Das v. Bmp., AIR. 1925 Sind 116, 81 I.C 249, 25 Cr.LJ 
761; Rampjasad v. Emp. A I.R. 1926 Nag S3, 88 I C. 178, 26 Cr.L.J. 1090; and 
Ramcbandra v. Emp, A.I R. 1933 Bom 153; 1933 CrC 465, 148 I C. 553, 35 CrLJ. 
747, 35 BomL.R. 174. Even the Calcutta High Court has also come round to this 
view in a recent case ;reported in A 1 R 1932 Cal 474, 1932 Cr.C. 464, 139 I C. 873, 
33 CrLJ. 854, 59 Cal. 1361, 55 CLJ. 439 (Saraj Kumar v Emp.) The latter and 
better view therefore seems to be that if the Court finds there is a misdirection it has 
to examine the evidence to see whether the verdict was erroneous and has caused a 
failure of justice. If it cannot so find it cannot mterfere — A. M. Mathews v Emp, 
AI.R. 1940 Lah 87 ( 89), 41 CrLJ 482, 187 IC. 456. 

It has been said by the Calcutta and Allahabad High Courts that the powers 
of the High Court under section 423 (2) are not so wide as the powers under section 
307. When a reference is made under sec 307, the power of the High Court is not 
restricted, as under this section, only to cases where there has been an error of law 
in the proceeding below, but the High Court is authonsed under that section to go into 
the facts See Wafadar, 21 Cal 955 ( 977); Iktamuddtn, 39 All 348 (351); MacCarthy, 
9 All. 420. But the Bombay High Court has said that the power under sec. 423 is 
identical with the power under sec. 307, viz , the power of determining the facts or of 
ordenng retnal— Ram Chandra, 19 Bom 749 (762). dissenting from 21 Cal 955. 

In cases, however, where the appellants have been sentenced to death they have in 
the High Court an appeal on matter of fact as well as of law. Section 374 read with 
sec. 418 (2), supports this view In disposing of a reference under sec 374, and the 
appeals by the persons sentenced to death the High Court is, therefore, obliged to come 
to its own independent conclusions as to the guilt or innocence of the accused inde- 
pendently of the verdict of the jury or of the opinion of the Judge. In these cases the 
questions of misdirection are of less importance. 'But though the High Court is not 
bound by the verdict of the jury it must attach greatest possible weight to the verdict 
of the jury if it answers a reasonable test — Bcnoyendra, 37 Cr L J 394 ( 403), 40 C W.N. 
432, AIR. 1936 Cal 73, 161 IC. 74, 1936 CrC 145. 64 CLJ 154. 

424. The rules contained in Chapter XXVI as to the 
Judgments of subordi- judgment of a Criminal Court of orig-fnal 
nate appellate Courts. jurisdiction shall apply, SO far as may be 

practicable, to the judgment of any Appellate Court other than 
a High Court: 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to hear 
judgment delivered. 

1153. Appellate judgment: — ^When an appeal Is dismissed summarily under 
sec. 421, no judgment is required to be wntten See Note 1132 under sec, 421. 

But if the appeal is dismissed not summarily but under sec. 423, after notice 
given under sec 422, the Court must deliver a judgment that would fulfil the conditions 
laid down in sec 367. Omission to wnte a judgment is not an irregulanty cured by 
sec. 537 (a) — Devendra, 17 BomL.R. 1085, 16 Cr.LJ. 832. See Note 1051. 

Appellate Court ; — Judges of the Smd Judioa! Commissioner’s Court, sitting as 
Sessions Judges for the district of Karachi, should follow as closely as po^ble the 
provisions of sec. 367 and 424. But the omission to do so cannot nulLfy the whole 
proceedmg before the Sessions Court. The clause "so far as may be practicable” 

occurring m sec. 424 would certainly bring the error within the scope of sec 537 

Fakir Bux, 20 SL.R. 261. 27 CrL.J. 833. 

Contents of judgment : — ^The judgment must fulfil the requirements of sec 367; 
that IS, it must contain the point or points for detcimmation raised by the memorandum 
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Cr.C. 634. 58 Cal 96. See also Satoj Kumar, 35 Cr.L.J. 854, 139 I.C. 873, 1932 Cr.C. 
464. 59 Cal 1361, AI.R. 1932 Cal 474, 55 C.LJ 439, Ind. Rul 1932 Cal 667. See 
also Benoyendra. 40 C.W.N. 432 (446), A.IR. 1936 Cal 73, cited in Note 1059. 
The Madras High Court is of opinion that the High Court has power to try the case 
itself. It IS true that the High Court, not having an opportunity of observing the 
demeanour of the witnesses, is at a disad\’antage in weighing the evidence, but it 
is the same in all cases where an Appellate Court deals with the facts and is no 
worse in a case triable by jury than in one triable by a Judge with the aid of assessors. 
Further, if it is said that in weighing the evidence the High Court would be assuming 
the function of the jury, the answer is that it is a duty so frequently cast upon 
the High Courts (C/. sec. 307) that no adverse argument can be drawn from it 
— Smither, 26 Mad 1 (16). In this case the Madras High Court added (at p. 18) 
that the dicta of the Judicial Committee in the case of Makin v. Attorney-General, 
supra, ought not to be applied in India. The same view has been taken by the 
Bombay High Court in Ram Chandra, 19 Bom 749 (763). In a case of trial by 
jury the Appellate Court has power in the event of any misdirection or admission 
of inadmissible evidence cither to coninct or acquit the accused according as the 
evidence is or is not sufficient for conviction, or where the facts have to be deter- 
mined and the evidence is of such a diaracter as to render it difBcuU to pronounce 
any opinion on its character without hearing witnesses, a new trial may be ordered 
—Ramchandra. 35 Cr.LJ. 747 (749), 148 IC. 553, 35 BomL.R. 174, AIR, 1933 
Bom. 153, 1933 Cr.C. 465. lYhere the evidence is practically undisputed, and the 
result depends upon the inference to be drawn from that evidence, the High Court 
can Itself decide the case, and there is no necessity of ordering a retrial— Chandra, 
supra. IVhere illegal admission of evidence, misdirection and non-direction seriously 
prejudiced the accused, or their omisrion would possibly have led to a different 
result, or they caused any failure of justice, it would be necessary to order a new 
trial Where the decision, however, does not really turn upon questions about the 
veracity of witnesses or upon the finding of doubtful facts, but upon the question 
what inference is to be drawn from well-established facts about the existence of which 
there is not and cannot be any reasonable doubt, the Court is at least as well, if 
not better, qualified than the jury to draw the necessary inference — Benoyendra, 
40 C.W.N, 432 (441), AIR. 1936 Cal 73. 37 Cr.L.J. 394, 161 I.C 74, 1935 Cr.C. 
145, 64 C.L.J. 154. The Sind Court is also of opinion that whether the High Court 
should itself decide the case or order a retrial depends upon the facts of each case. 
When a case is complicated, a fresh tnal may be advisable; but in a simple case 
the High Court has jurisdiction to decide the case, and a fresh trial would only cause 
unnecessary trouble and expense — Smon. 21 SL.R. 356, 28 Cr.L.}. 65 (69); Murid, 3 
S.L.R. 125, 11 Cr.L.J. 15; Topandas, 25 Cr.LJ. 761, AI.R. 1925 Sind 116. 

Power to go into facts : — From the above remarks it is evident that the question 
whether the High Court can go into the facts depends upon the question whether it 
can try the case itself. The Calcutta and Allahabad High Courts are of opinion that 
the High Court is not competent to go into facts of the case; and the appeal must be 
limited, as laid down in see, 418, to points of law — Ikramuddin, 39 All 348 (3o2), 
A.I.R. 1917 All 173, 39 I.C. 331, 15 A.LJ. 2(B; li'afadar, 21 Cal 955 ( 976); Krishna 
Dhan, supra. Even the High Court is not competent to go into the facts to ascertain 
whether the verdirt of the jury is actually erroneous on the facts — AH Fakir, 25 Cal 
230. It is not competent for the Appellate Court to look at the e\’idcnce with a %new 
to see whether another jur>' might not have am%’ed at a different verdict — Ikramuddin, 
39 All 318 (351). But the Madras High Court is of opinion that in order to determine 
whether the verdict is erroneous and has in fact occasioned a failure of justice (sec. 537), 
it is absolutely necessarj' for the High Court to go into the facts and to consider the 
evidence in the case before passing orders on it— Smither, 26 hfad. 1 (14, 18), 2 Weir 
S2l (dissenting from 21 Cal 955 and 25 Cal 230. cited above). The Sind Court, the 
Nagpur Court and the Bombay High Court baxc also held that the Judge has full 
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potrers to go into the case in such draimstances once he finds that there has been a 
misdirection. Vide Topan Das v. Emp, AIR 1925 Sind 116, 81 IC. 249, 25 CrLJ. 
761; Ramprasad v. Emp., AIR. 1926 Nag 53, 88 I.C. 178, 26 Cr.LJ. 1090; and 
Ramchandra v. Emp, AIR. 1933 Boin.T53, 1933 Cr.C. 465. 148 IC. 553, 35 Cr.L.J. 
747, 35 BomL.R. 174. Even the Calcutta High Court has also come round to this 
view in a recent case ^’eported in AIR. 1932 Cal. 474, 1932 Cr.C. 464, 139 I.C. 873, 
33 CrLJ. 854. 59 Cal. 1361, 55 CLJ 439 {Saroj Kumar v. Emp.) The latter and 
better \ne\v therefore seems to be that if the Court finds there is a misdirection it has 
to examine the evidence to sec whether the verdict was erroneous and has caused a 
failure of justice. If it cannot so find it cannot interfere — A, M. Mathews v. Emp, 
AI.R. 1940 Lah. 87 (89), 41 Cr.LJ 482, 187 1C 456. 

It has been said by the Calcutta and Allahabad High Courts that the powers 
of the High Court under section 423 (2) are not so wide as (he powers under section 
307. IVhen a reference is made under sec 307, the power of the High Ciourt is not 
restricted, as under this section, only to cases where there has been an error of law 
in the proceeding below, but the High Court is authorised under that section to go into 
the facts. See Wajadar, 21 Cal. 955 (977); Ikiamuddin, 39 All 348 (351) ; A/arCcr/Ay, 
9 All. 420. But the Bombay High Court has said that the power under sec 423 is 
identical with the power under sec 307, «r., the power of determining the facts or of 
ordenng retrial — Ram Chandra, 19 Bom 749 (762), dissenting from 21 Cal. 955. 

In cases, however, where the appellants have been sentenced to death they have in 
the High Court an appeal on matter of fact as well as of law Section 374 read with 
sec 418 (2), supports this view. In disposing of a reference under sec 374, and the 
appeals by the persons sentenced to death the High Court is, therefore, obliged to come 
to its own Independent conclusions as to the guilt or innocence of the accused inde< 
pendently of the verdict of the lury or of the opinion of the Judge. In these cases the 
questions of misdirection are of less importance 'But though the High Court is not 
bound by the verdict of the jury it must attach greatest possible weight to the verdict 
of the jury if it answers a reasonable test — Benoyendra, 37 Cr L J. 394 ( 403) , 40 C W.N. 
432, AIR 1936 Cal 73. 161 IC 74, 1936 CrC. 145, 64 CLJ 154. 

424. The rules contained in Chapter XXVI as to the 
Judgments of subordi- judgment of a Criminal Court of original 
nate appellate Courts. jurisdiction shall apply, SO far as may be 

practicable, to the judgment of any Appellate Court other than 
a High Court: 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to hear 
judgment delivered. 

1153. Appellate judgment: — IVbcn an appeal is dismissed summarily under 
sec. 421, no judgment is required to be wnlten. See Note 1132 under scc. 421. 

But if the appeal is dismissed not summanly but under sec. 422, after notice 
given under sec. 422, the Court must deliver a judgment that would fulfil the conditions 
laid down m sec, 367. Onussion to wnle a judgment is not an irregulanty cured by 
sec. 537 (a) — Deiendra, 17 BomLR 1085, 16 Cr.LJ. 832. See Note 1051. 

Appellate Court Judges of the Snd Judiaal Commisaoner’s Court, sitting as 
Sessions Judges for the distnct of Karadu, should follow as closely as possible the 
provisions of sec. 367 and 424. But the omission to do so cannot nullify the whole 
proceeding before the Sessions Court. The claua "so far as may be practicable” 

occurring in sec. 424 would certainly bnng the error within the scope of sec. 537 

Fakir Bux, 20 S L R. 261, 27 Cr L J. 833. 

Contents of judgmciu The judgment must fulfil the requirements of sec 367' 
that IS, it must contain the point or pomts for delcrmmatjon raised by the memorandum 
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of appeal, the decision thereon and the reasons for that decision — Devendra, supraj 
Kalu Mirza, 37 Cal. 91; faham, 8 N.LR. 84, 13 CrI/.J. 559. See Note 1051 under 
sec. 367, under heading "Appellate judgment.*' An appeal under sec. 476B must be 
dealt with as an orduiary appeal under sec, 424, and cannot be disposed of summarily 
without giving any reason. If it is so disposed of, the case will be remitted to the 
Appellate Judge so that he may rehear the appeal and write a judgment in accordance 
with law— Hcw/d AH v. Afadkusudan, 54 Cal. 355, 31, 31 C,W.N. 281. 

If the appellate judgment is not in accordance with law, the Higfii Court may 
remand the appeal for rehearing and delivery of a proper judgment — Bholanath, 7 
C W.N. 30; Ram Lai v. Horicharan, 37 CaL 194; Chandra Singh, 1913 *P.R. 2, 13 Cri.J, 
737; Gopcla, 1 Bom.LR. 255. 

See also Note 1044 regarding the delivery of judgment by the successor of the 
Judge or the Magistrate who wrote it. 

It is improper for an Appellate Court to record m its judgment grave imputations 
on the motives of the trying Magistrate, when sudr imputations have no other foundation 
than suspicion. If the Appellate Magistrate considers that the trying Magistrate is 
actuated by improper considerations in the performance of his judicial functions, it is 
his duty to report his opinion to the District Magistrate, but any imputations ought 
not to find a place in the judgment — Yacoob, 2 Weir 535. 

425. ( 1 ) Whenever a case is decided on appeal by the High 
Order by High Court Court under this Chapter, it shall certify its 

on appeal to be certified judgment or order to the Court by which the 
to lower Court. finding, sentence or order appealed against 

was recorded or passed. If the finding, sentence or order was 
recorded or passed by a 'Magistrate other than the District 
Magistrate, the certificate shall be sent through the District 
Magistrate. 

(2) The Court to which the High Court certifies its 
judgment or order shall thereupon make such orders as are 
conformable to the judgment or order of the High Court, and, 
if necessary, the record shall be amended in accordance therewith. 

426. (1) Pending any appeal by a convicted person, the 
Suspension of sentence Appeliate Court may, for reasons to be 

pending appeal. Release recorded by It m writing, order that the 
of appdiant on bail execution of the sentence or order appealed 
against be suspended and, also, if he is in confinement, that he 
be released on bail or on his own bond. 

(2) The power conferred by this section on an Appellate 
Court may be exercised also by the High Court in the case of any 
appeal by a convicted person to a Court subordinate thereto. 

(3) When the appellant is ultimately sentenced to imprison- 
ment, penal ser\’itude or transportation, the time during which he 
is so released shall be excluded in computing the term for which 
he is so sentenced. 

1154. ‘Pending an appedT : — A sentence cannot be suspended until an appeal has 
been actually preferred and i* pending- Wiere a Magistrate postponed the execution of 
the sentence for a slated period, at the request of the accused, to allow him to appeal, 
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it ■was held that the suspension of the sentence was bad in law—Ktshcn Soonder, 12 
W.R. 47. A sentence cannot be suspended m the absence of an appeal — Anonymous, 5 
MHCR. App. 1. 

“Convicted person” • — See Note 240 reganiing the power of the Appellate Court to 
.suspend the order relating to the furnishing of secunty 

"Appellate Court” : — ^The power conferred by this section to suspend the sentence 
can be exerased only by the Appellate Court — 2 Weir 536. The sentence cannot be 
suspended by the Magistrate or Judge who passed it — Kishen Soonder, 12 WR. 47; 
AnonymoHS, 4 M H.C.R. App 1. So also, a Sessions Judge has no power to suspend 
the execution of a sentence passed by a second class Magistrate, because the appeal 
from that Magistrate will not he to the Sesaons Judge — Kodu Moidtn, 2 Weir 536. 

• Sentence : — An order of detention passed by a Distiict Magistrate under sec. 10 of 
the Reformatory Schools Act (VIII of 1897) is not a ‘sentence’ within the meaning of 
this section, nor is it a punishment enumerated m sec. 53 of the Penal Code A Sessions 
• Judge has therefore no power to su^iend its operation under this section — Krishna 
Pandaram, 16 Cr.L.J. 134 (Mad.). 

Release on bail : — ^The Appellate Court can exerase the powers conferred by this 
section and release the accused on bail, whether the offence is bailable or not — 
Anonymous, 5 M H.CR, App L 

Exclusion of time : — See sub-section (3) It is only when the convicted person has 
been released- (and not where his sentence has been illegally suspended) that the term 
during which the sentence is suspended shaU be excluded m computing the sentence— 
Kodu A/oWi«, 2 Weir 536. 

This clause does not lay down that the penod dunng which a person is released 
shall be excluded from the term; what it lays down is that this period will be excluded 
in computing the term which means (hat this penod wili be left out in making calculation. 
On the plain interpretation of the clause the period dunng which a person is released on 
bail cannot reduce the term of the sentence On the other hand, it will not affect the 
term at all as it will not be taken into consideration in computing the penod of the tenn 
which the accused has to serve on the dismissal of his appeal — Naram Singh, A I.R. 
1936 All. 12, 158 IC, 906, 36 CrLJ. 1479, 1935 ALJ 1168 See also Note 296. 


427. When an appeal is presented under section 417, the 
High Court may issue a warrant directing 
apprfhom aSuf “ accused be arrested and brought 

before it or any subordinate Court, and the 
Court before which he is brought may commit him to prison 
pending the disposal of the appeal, or admit him to bail. 

See Notes at page 1066, ante. 


428, (1) In dealing with any appeal under this Chapter, 

Appellate Court may the Appellate Court, if it thinks additional 


take further evidence 
direct it to be taken. 


evidence to be necessary,, shall record its 
reasons, and may either take such evidence 
itself, or direct it to be taken by a Magistrate, or, when the 
Appellate Court is a High Court, by a Court of Session or a 
Magistrate. 

(2) When the additional evidence is taken by the Court of 
Session or the l\Iagistrate, it or he shall certify such evidence to 
the Appellate Court, and such Court shall thereupon proceed to 
dispose of the appeal. 
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(3) Unless the Appellate Court otherwise directs, the 
accused or his pleader shall be present when the additional evi- 
dence is taken ; but such evidence shall not be taken in the presence 
of jurors or assesors, 

(4) The taking of evidence under this section shall be subject 
to the provisions of Chapter XXV, as if it were an inquiry. 

1155. Object and scope of Section: — Section 423, Cr. P. C., is not exhaus- 
tive of the methods by which a Court can deal with an appeal. Section 423, Cr. P. C., 
deals with the disposal of an appeal, and sec. 428, Cr. P. C , provides powers for the 
Appellate Court to call for further evidence before the appeal is disposed of. An 
Appellate Court can direct the taking of further evidence in support' of the prosecution? 
a foTtiori it is open to the Court to direct that the accused persons may be given a 
chance of adducing further evidence — Sheoram v. Emp., 38 Cr.L.J. 1058 (1059), 10 
R.N. 102, I.L.R 1927 Nag. 541. 171 I.C. 262, A I R. 1937 Nag. 285. 

The object of this section is the prevention of a guilcy man’s escape through some 
careless or i^orant proceedings of a Magistrate, or the vindication of an innocent 
person wrongfully accused, where the Magistrate through the same carelessness or 
ignorance has omitted to record the drcumstances essential to the elucidation of truth 
—Wooday Chand, 18 W.R. 31; Akhtar, 6 Pi.T. 431, 26 CrXJ. U71; VaradaTajuIu, 
42 Mad. 885 (892). The intention of the Legislature in enacting this section is to 
empower the Appellate Court to see that justice is done between the prosecutor and 
the person prosecuted, and if the Appellate Court finds that certain evidence is necessary 
in order to enable it to give a correct finding. It would be justified in takmg action 
under this section-~-Duf/a, 7 Lah 148, 27 CrXJ. 463. But this section cannot be 
invoked to cure an illegality. Thus, where the Magistrate committed an illegality in 
procedure by not allowing the accused to cross-examine the proseculion witnesses, the 
Sessions Judge cannot remand the case to the Magistrate with a direction to allow 
the ‘accused to cross-examine the prosecution witnesses and to certify the additional 
evidence so taken by the Sessions Judge. The proper course for the Sessions Judge is 
to set aside the conviction and order the Magistrate to commence from the stage when 
the illegality occurred or to hold a de novo trial — Lakshman, 53 Bom. 578, 1929 CrC. 
130 (134), 121 I.C. 588, A.I.R. 1929 Bom. 309, 31 CrXJ. 309, 31 BoiuLR. 593, Ind. RuL 
1930 Bom. 76. But see Munshi v, MuzaSar in Note 1156. 

In ordering additional evidence to be taken it would he quite proper to direct a 
further exarmnation of the accused at the same time — Sri Krishna Prasad Siitha. 37 
CrXJ. 906, 164 I.C. 184, A.I.R. 1936 Pat. 438. 17 PXT. 444, 1936 Cr.C 699. 

It is dear from the very language of this section that only when the Court of 
Session is sitting to hear an appeal from a judgment of a Magistrate has it got power 
under this section to record additional evidence itself, or direct it to be taken by a 
Magistrate, and it is only the High Court, which is the Appellate Court of the Court of 
Session, that can under this section, direct a Court of Session or a Magistrate, to record 
additional evudence in a case pending before it in appeal. The Sessions Judge U not 
.legally authorised to record additional evidence in hearing an appeal from a judgment 
of an Assistant Sessions Judge who tried the case with the aid of assessors — Hori Lai, 
36 Cr.XJ. 844, 155 I C. 753. 1935 OWN. 592, A I.R. 1935 Oudh 402. The power 
under this section can be exercised only by the Appeffatc Court. A Sessions Judge or 
a Distnrt Magistrate not acting as an Appellate Court is not amhorised to take 
additional evidence or order it to be taken — A/oni Mohan, 6 C XJ. 251. Hut the High 
Court acting as a Court of revision, under sec. 439, has the power of an Appellate 
Court to direct evidence to be taken— /frirf. See Dal Krishna, 36 Cr.XJ, 1W8 (1019), 
156 la 1001, A.1R. 1935 Pat 208. 16 P.XT. 151. The power to take or call for 
additional evidence given by this section is expressly limited to appeals under this 
Chapter? sec Krishna, 33 Mad. 90. 
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A proceeding under sec. 125 is neither ajqiellate nor reviaonal: consequently, this 
section has no application to an order under sec 125. Thcieloie, "fthen a Distnct Magis- 
trate finds that an order directing the furnishing of security is irregular, he should set 
it aside; he has no jurisdiction to remand the case to the Magistrate for further evidence 
—Nasibar, 20 Cr.L.J. 221, 49 I C. 221 (Pat). 

Enquiry by Police : — ^This section does not warrant an Appellate Court sending a 
case to the Pohce lor investigation, il it has been originally started by a complaint in 
Court— il/aAcsAri. 1900 A.W.N. 130. 

Powers of Civil and Criminal Courts compared : — A Civil Court has ordinanly no 
poner'to take evidence of its ovin motion; it has to decide the case on the evidence 
adduced by the parties. But a Cnmlnal Court stands on a different footing. Section 540 
enables the Magistrate at any stage ol the inquiry or trial to examine any witness he 
may find necessary, m order to come to a proper conclusion. Section 428 also in general 
terms empowers the Appellate Court to take additional evudence — Bhami Laxuman, 
1910 M.W.N. 819, 11 CrL J. 511. 

1156. When additional evidence may be taken and when not: — 
This section gives a discretion to the Appellate Court, and this discretion is not to be 
exercised against the accused and m favour of the prosecution, unless in exceptional 
cases and where the merits are dearly against the acoised—Varadarajulu, 42 Mad. 885 
(892). An Appellate Court cannot decide whether it should exerase the discretion 
under this section unless it has heard the appeal on the merits Specially in a case 
involving the consideraUon ol a very difficult question (eg., a case ol sedition) it is 
almost impossible, before the appeal is heard on the merits, to hold any definite view 
as to the pnma facie guilt of the accused or whether his guilt is grave enough to justify 
the view that it is desirable to allow additional evidence in order to prevent the offence 
from going unpunished— Poradoru^u/w, supra. Additional evidence may be taken under 
this section only if the Appellate Court thinks it to be necessary, and the necessity for 
taking such evidence must be apparent from something on the record and cannot be 
denved from external information— Fo Gyt, 3 L.BR 114 The mere fact that some 
fresh evidence has been discovered after the filing of the appeal does not empower the 
Appellate Court to allow the fresh evidence to be adduced, unless the Court thinks it 
necessary— Curufflurtln* v PeaJ. 9 M.L.T 323, 12 CrL J. 40 When the Original Court 
has taken all the evidence produced by the prosecution which had ample opportunities 
to do so, and that evidence has failed to sustain the charge, an Appellate Court will 
not, except in very exceptional arcumslances, aiicct that additional evidence should be 
taken — Fateh, 5 All. 217. This section merely enables an Appellate Court, if it thinks 
necessary, to call for additional evidence which will explain or dear up or perhaps 
supplement within limitation the evidence for the prosecution in support of a charge 
which has resulted in a conviction and which conviction is the subject of an appeal and 
it does not enable an Appellate Court to substitute on offence in respect of which there 
has not been a conviction and then say that additional evidence must be called which 
may support such an offence — Konda v Maniala, 32 Cr.LJ. 109, 128 I.C. 159, 59 
M.L.J. 458. 32 NLL.W. 534. A.I.R. 1930 Mad. 854. 1930 M.W.N. 1209, 54 Mad. 63. 
1930 CrC. 1149, Ind Rul 1931 Mad 15. Where evidence which should not have been 
admitted was tendered by the prosecution, and was admitted by the Magistrate, the 
Appellate Court can discard that evidence, and supply the gap in the prosecution 
evidence by taking further evidence. Thus, where the report of an excise analyst to 
the effect that a certain bottle contained cocaine was improperly admitted by the Magis- 
trate, the Sessions Judge on appeal may call in the exose analjst to have him examined 
as to the contents of the bottle— Sansi/af. 52 Bom. 686, 29 CrLJ. 990 (991). Where 
the Appellate Court thinks that the evadence of some more witnesses who were not 
c.xamincd in the Lower Court is necessary, it cannot order a retrial on that ground, but 
should proceed under this section by sununonmg and examining those witnesses — tskurar 
Prasad. 16 A L 3 325, 19 Ci L J. 4^ 45 I C. 149; LucJimon. 31 Cal. 710 (713). )N'here 
the Lower Court has refused to examine certain important witnesses for the defence. 
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and the accused has been prejudiced in his delence by such refusal, the Appellate Court 
may direct the Lower Court to take the evidence of such witnesses and to certify the 
same to it — Sirasami, 19 Mad. 375; Mahomed. 3 P.L J. 632, 19 Cr.L J. 902. Similarly, 
where the prosecution was prepared to adduce evidence necessary to prove the offence, 
but the Magistrate intervened stating that sudi evidence was unnecessarj', and refused 
to take it, the case was one in wliich the Appellate Court could properly call for fresh 
evidence under this section — Jeremiah v. Vas, 36 Mad, 457 (470), 12 I.C. 961, 10 
MLT. 506, 22 ML.3. 75, 12 Cr.LJ. K5. But this tection does not apply where the 
prosecution having had ample opportunities to produce evidence has failed to do so — 
Jeremiah v. Vos, 38 Mad, 457 (467); Bartsi Lai, 52 Bom. 685, 29 CrL.J. 900, 112 I.C. 
no. A.I.R. 1928 Bom. 241; United Motor Finance Co., A I.R. 1935 Mad. 325, 68 M.L.J. 
336, 1934 hf W.N. 183. The object of sec. 428, Cr. P. C , is not for the purpose of 
enabling the prosecution to produce evidence which could easily ha%'e been produced 
at the first tnal. It is not to enable the prosecution, having failed once, to have an 
opportunity of trying the case all over again — Pujari Hanumathappa, 38 Cr.L,J. 257, 
166 I.C. 623, 9 R.M. 385, A, I.R 1937 Mad. 181. (1937) I ML.J. 75, 1936 M.TO. 1149, 
44 M.L.\V. 884, following Jeremiah v. Vas, supra, and V. Rathnavelu Mudaliar v. 
Emp, 1930 M.W.N. 47 (Cr.). In other words, this section cannot be utilised for 
excusing the negligence of the prosecution — Vajadajo}ulu. 42 Mad. 885 (894). An 
Appellate Court ought not to give the complainant an opportunity to fill up gaps in 
his evidence by directing a retrial. So the order, giviog the trial (^urt liberty to hear 
other evidence to “complete the inquiry" Is mproptr— Muhammad Din. 35 Cr.L,J. 1166, 
150 I.C. 973. 1934 Cr.C 548, A.I.R. 1934 Lah 316 See also Hart Lai. A.I R, 193S 
Oudh 402 (404), 36 Cr.L.J. 844. 155 I C. 753, 1935 OW.N. 592. An Appellate Court 
can call for additional evidence by directing the Sessions Judge to bnng upon his record 
the statements of witnesses as given in the Court of the committing Magistrate, under 
sec. 288, after gismg notice to the accused— Nagino, 19 A L.J, 947, 27 CrX J. 813 (8U). 
An Appellate Court can admit additional evidence in order to ascertain the value of 
statements made by a defence witness— SKhromoma, 55 M L.J. 676, 30 Cr.LJ. 133 (134). 

The Appellate Court has Jurisdiction to proceed under this section in cases where 
the prosecution witnesses have not been cross*exammed at the trial and the appellant 
wishes for this additional evidence to be brought before the Court. Where, therefore, 
the Appellate Court recorded an order under this section, 8s.king the Magistrate to 
cross-examine the prosecution witnesses who were not cross-examined during the tnal, 
to certify the evidence and to re-submit it to him and, on receipt of the further evidence, 
heard and dismissed the appeal, there was no want of jurisdiction in the Appellate 
Court or any illegality in the procedure — v. MuzaSar, 40 Cr.L.J. 47, 178 IC. 
422, A.I.R. 1938 Cal. 781, 43 C.WJ^. 85. I.LR. (1939) 1 Cal. 205, distinguishing 
Laxman Ramshet. 53 Bom. 578, 121 I.C. 588. A.I.R. 1929 Bom. S09, 1929 Cr.C. 130, 
31 CrX.J. 309, 31 BomiR. 593, Ind. Rul. 1930 Bom. 76 ated in Note 1155. 

There may be some doubt as to the duty of the Public Prosecutor to call witnesses 
who know important facts but arc not likely to turn hostile, but tliere is a duty cast 
upon the Court to arrive at the truth by all lawful means and one of such Is the examina- 
tion of witnesses of its own accord when for certain obvious reasons neither parly is 
prepared to call witnesses who arc known to be in a position to speak to important 
relevant facts. the trial Court lails to do this, the Appellate Court should avail 

itself of the power conferred by this section— D cmoW Dixon, 40 Cr.LJ. 35, 178 I C 3fl, 
A.I R. 1938 Mad. 900. 1933 M.WN. 817, 48 M L,^Y. 363. 

IVhcn the Appellate Court thinks that some documents which had been marked as 
exhibits had not been proved according to law although they had been admitted in 
evidence without objection and that the examination of the accused under sec 312, 
Cr. P. C, had not been salisfactorj*. txro Courts arc open to it. One is to proceed 
under this section, that is to say, to keep the appeal pending on its own file while 
directing additional evidence to be taken by a Magistrate and duly certified to the 
Appellate Court which would then dispose of the appeal under cl. (2) of this section. 
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In ordering additional evidence to be takei it nouM be quite proper to direct a further 
examination of the accused at the same tiire. The other course is under sec. 423, 
Cr. P. C., to set aisde the conviction and order the accused to be retried by a Court 
of competent jurisdiction. Such a re-tnal, if ordered, would be a de novo trial. ^Vhere 
the Appellate Court has done neither of these things but has passed an order setting 
aside the conviction and sending the case back for further evidence but not for complete 
te-Uval, the order rs illegal — Sn Krtskna Piasod Smfta, 37 CrL.J. 906, 164 IC. 184, 
A.I.R. 1936 Pat. 438. 17 PL.T. 444, 1936 Cr.C. 699, 2 B.R. 715. 9 RP. 91, followmg 
Gajanand Thakur v. Emp., 1 PXJ. 99, A.I.R 1916 Pat. 219, 35 I C. 508, 17 CrXJ, 
332. See also Ramchandia Prasad v. Etnp , 38 Cr.L J 657 ( 658) , 168 I C. 979, AIR. 
1937 Pat. 246, 3 B.R. 508, 9 RP. 522, 18 PLT 483, 1937 P.WN 519 

Where it was the duty of the prosecution to have placed before the Court the first 
report made by the complainant in a case under sec 368, I P. C , and it did not do so, 
the Appellate Court should have taken additional evidence on the point as the accused 
had not come to know of this report at an earlier stage — Sornom Stngk, 36 Cr.L.J. 117 
(119) . 152 I.C. 550, 4 A W.R. 919, A I R., 1935 All 63. 

The Appellate Court may take additional evidence to supply a delect in formal 
proof (e.g, proof as to whether the sanction for prosecution required tmder sec 196 
was granted by the proper authority), when the conviction for a serious charge such as 
sedition, which is otherwise sustainable, is likely to be upset for w-ant of such proof— 
Varadarajulu Natdu,, 42 Mad. 885 (889). 

As for the power of the Appellate Court m the matter of taking additional evidence 
in an appeal under sec 476B. Cr. P. C., see Note 1257. 

There is no provision in the Code under whidi an affidavit sworn by a prosecution 
witness dedarmg that the evidence given by her against the appellant at the tnal was 
false and that it had been given under the influence of the police, can be produced or 
taken notice of— A/ofi Ram. A.I.R. 1933 Lah. 993, 1933 CrC 1513, 147 I C. 692 

Recording reasons:— Before taking additional evidence the Court must record its 
reasons for so doing— Varadarajulu Natdu. 42 Mad 885 (890); DuUo, 7 Lah. 148, 27 
Cr.L J. 463. But omission to do so is a mere irregularity curable by sec. 527—Karnam, 
9 M.L.T. 406, 12 Cr.L.J. 240; Seeniak v. Abdul. A.I K. 1930 Mad. 483, 53 Mad. 688, 
1930 M.WN. 534, 31 Cr.L.J. 602, 123 I.C. 809. 31 M.LW. 524, 58 M.L.J. 414, 1930 
CrC 507. 

Revision of order allowing additional evidence: — ^The powers of an Appel- 
late Court to take additional evidence should not be unduly restricted. The scope of sec. 
428 IS pttma facte not limited by any consideration save that the Appellate Court should 
be of opinion that additional evidence is necessary and should record its reasons. Accord- 
ingly, if any restriction is to be placed upon the power conferred on the Appellate Court 
by sec. 428, it certainly cannot be that negligence or inadvertence on the part of the 
prosecution is to be allowed to effect a miscamage of justice; on the contrary, the 
enactment is directed to the attainment of justice even at a late stage of the proceedings 
by the introduction of further matenals which the Court con^ders to be essential to a 
just decision of the case. Consequently, the Court of Revision will not interfere with 
an order allowing additional evidence even where the Court of Revision might itself, as 
an Appellate Court, have declined to admit such evidence. To justify interference, the 
Revision Court must be satisfied that the Appellate Court oomnutted an error of law 
which has prejudiced the accused on the menls — Akhtar, 6 PX.T. 431, 26 CrXJ. 117J. 

1157. Procedure: — This section empowers an Appellate Court to merely call 
for additional evidence and not to call upon the Lower Court to give Us finding upon 
such evidence. IVbere the Appellate Court calls for such finding of the Lower Court, 
the order of the Appellate Court will be set aside — Ksrnom, 12 Cr.L.J. 240, 9 M L.T. 
406; fifulliu Karappan v. Vellay^a Kudumban, 16 Cr.LJ, 79, 19U M.W.N. 778. W 
the subordinate Court is directed to take addiUonal evidence, it shall merely cen'" 
evidence to the Appellate Court and is not entiUel to give any finding on 


1372 


THE CODE OF CRIMINAL PROCEDURE [Chap. XXXI. 


or to retry the case on such fresh evidence, such duty being left to the Appellate Court 
— Anonymous, 3 BL.R. 62; and if the Magistrate gives any finding on such evidence, 
the Appellate Court’cannot accept such finding but must form its own conclusion upon 
the evidence so taken — Mulhu Korappan v. Vellayya, supra. This section does not 
empower an Appellate Court to take evidence regarding the proceedings before a 
Magistrate, such as to examine the accused as to the truth of an allegation that the 
Magistrate had refused to examine some witnesses — Subbaya, 12 Mad. 451. 

The accused persons were convicted by the trial Court without any examination 
under sec. 342, and the Appellate Court direaed as follows : “The Lower Court will 
examine the accused under sec. 342 and call upon them to adduce any defence e\'idence, 
if they choose to give any, and after examination of the defence witnesses, he will re- 
submit the record to this Court. The appeal will then be heard by me on the merits.” 
Held that the Appellate Judge’s procedure was erroneous. He appears to have followed 
the provision of the Civil Procedure Code rather than of the Criminal Procedure Code. 
He should have set aside the connetion and sentence and remanded the case to the first 
Court for that Court to deal with the case on the merits after compliance with sec. 342, 
as if It were before that Court for the first time — Abdus Samad, 40 C.L.J, 319, 26 
CrL.J. 313 (314). 

This section does not provide tKat the accused should be rc-exarained under sec. 342 
after the ewdence of the witnesses for the prosecution is taken on remand. The 
examination of the witnesses after remand may be made even in the absence of the 
accused, and the provisions of sec. 342 do not apply to sec. 428 — Mohiuddtn, 4 Pat. 488, 
6 P.L.T. 154, 26 Cr.LJ, 811 (813); fVaroyon. 52 Bom. 699, 29 Cr.LJ. 972 ( 973). 

Where the Appellate Magistrate, having once passed an order for the evidence of 
certain witnesses being recorded by the tnal Court, decides the appeal without that 
evidence being recorded, the procedure of the Magistrate is' undoubtedly irregular^ 
Mttdho Singh v. Emp., 41 Cr.LJ. 723 (726), 189 I.C. 258. 1940 OW.N. 607. 

1158. Power of Appellate Court after taking additional evidence*. — 
The Appellate Court cannot consider and determine a new case disclosed by the addi- 
tional evidence, except in so far as to afiirm or modify or set aside the sentence under 
appeal or to act as otherwise provided by sec 423 {&). An Appellate Court cannot 
under this section pass a fresh sentence, which may be subject to further appeal. Under 
the 1898 Code the Appellate Court is directed to dispose of the appeal finally and not 
to pass a new judgment, sentence, etc., whicli may be further appealed against — Isahak, 
27 Cal. 372. 

The Appellate Court can re-hear the appeal after obtaining the additional evidence. 
Both under the Criminal Procedure and under sec. 107 of the (Jovemment of India 
Act of 1915, the High Court has full jurisdiction and power in criminal revision to direct 
the Lower Appellate Court to re-hear an appeal after obtaining additional evidence 
certified by the tnal Court — Mahomed, 3 P.L j. 632, 19 Cr.LJ. 902. 

1159. No further appeal:— An appellant whose appeal is dismissed by an 

Appellate Court, after it has taken additional evidence under this section, has no 
further right of appeal According to sec 43C, except in certain cases, judgments and 
orders passed by an Appellate' Court upon appeal are final — Isahak, 27 Cal. 372. If 
additional evidence is taken, it does not entitle a party to appeal from a finding upon 
such evidence to the High Court upon the merits, treating it in substance as an original 
judgment — Natamram, 6 BH.C.R. 64. > 

1160. Sub-section (3): — ^Where the ApjKlIate (High) Court acting under 
this section, directs the Sessions Judge to bnng upon the record under sec. 288 the 
statements of certain witnesses made in the Court of the committing Magistrate, those 
statements cannot be properly brought on the lecoid until notice is given to the accused 
that it is proposed to use those statements against him? and so it will be necessary for 
the Sessions Judge to teke those proceedings m the presence of the accused or his pleader. 
This is provided for in clause (3) of this section — Nagina, 19 A.L J. 947, 27 Cr.L.J. 813 
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(815). Under this clause a Court of Session is authorised to record the additional 
evidence, m the abstnce of the jttry or the assessors, and this is the only instance in 
which it can do so. But in no other cases can the presence of the jurors be dispensed 
withi and therefore, Mhere in a trial for murder the Sessions Judge, relying on a state- 
ment made by the deceased, convicted the accused, and the necessary evidence to prove 
the statement was not recorded by the Judge until after the assessors had been dis- 
charged, it was held that the error vitiated the tnal and was not covered by the 
provisions of sec. 537 — Ram Lai, 15 A1L*136. 

429. When the Judges composing the Court of Appeal are 
Pracedure where Judges equally divided in opinion the case vvith 
of Court of Appeal are their opinion thereon, shall be laid before 
equally divided. another Judge of the same Court, and such 

Judge, after such hearing (if any) as he thinks fit, shall deliver 
his opinion, and the judgment or order shall follow such opinion. 

1161. Scope of section: — ^This section applies not only to appeals but to 
^ revision proceedings as well. Therefore, if two learned Judges differ in a Criminal Revi- 
sion case, set 439 read with sec. 429 requires the case to be decided by a third Judge — 
Dudtkula Lalsaheb, 40 Mad. 976; Sukdeo Naiaitt, 27 Cal 892 (at p. 910); Pandita v. 
Rakmulla, 27 Cal. 501 (at p. 505); Ganguly v Watson, 53 Cal 929. See sec. 439 (1). 

The pnnaple of this seaion applies also to a reference under set 307. In case of 
difference between the High Court Judges on such reference, the rule of this section 
IS to be followed — Dada Ana, 15 Bom 452 

The third Judge to whom a case is referred cannot refer the case to a Pull Bench. 
A Division Bench can alone do it; and a third Judge sitting singly is not a Division 
Bench— Chandra v. Hrtdoy Kruhna, 29 CWN. 475 (483). 26 CrLJ 915. 

"Case”: — Where upon a difference of opinion between two Judges, the case is 
laid before a third Judge, the uhole case is referred to the third Judge and not merely 
the point or points on which the Judges differed, and it is the duty of the Judge to 
whom the case is referred, to consider oU the points involved before he delivers his 
opinion, and it will be according to the opinion of such Judge that the judgment will 
follow— Saref Chandra, 38 Cal 202. 15 CWN 18, 11 CrLJ 515, 7 IC 641, 12 CLJ. 
294; Ganguly v Watson, 53 Cal 929, 27 CrLJ 1268 (1272) But in another case of 
the same High Court it has been held that the third Judge cannot differ from the 
referring Judges on a point on which both the refemng Judges are agreed, unless there 
are strong grounds for doing so — Venkataratnam v Corporation of Calcutta, 22 CW.N. 
745 ( 756), 19 CrL.J 753. In other words, it lays down that the third Judge can 
consider only the points on which the referruig Judges have disagreed, and not all the 
points To remove this conflict of opinion it was proposed by the Select Committee of 
1916 to add the following proviso to this section "Provided that, if either of the Judges 
composing the Court of appeal so require, the appeal shall be re-heard before them and 
another Judge or if the Chief Justice so directs, before three other Judges, and the 
judgment or order shall follow the opinion of the majonty of the Judges so re-heanng 
the case” But the Joint Committee of 1922 deleted this proviso, as it was disapproved 
of by many Judges and also because the difficulty which the amendment intended to 
rreet was of rare occurrence. A anular proviso was intended to be added to sec 378 
and it was omitted by the Joint Committee for the same reason. See clauses 93 and 113 
of the Report of the Joint Committee (1922). 

But there can be no question that where there are two accused, and the Judges 
are agreed in opinion with regard to one of them but are divided in opinion as regards 
the other, the case which is laid before the third Judge is only the case of the prisoner 
with regard to whom the Judges arc divided in opimon— Sara/ Chandra, 38 ciaL 202, 
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15 C.W.N. 18. 11 Cr.LJ. 515, 7 I C. &I1, 12 C.LJ. 294? Ahmad Sker, 32 Cr.LJ. 868, 
132 I.C. 331. Ind. Rul. 1931 Lah. 573, A.I.R. 1931 Lah. 513, 1931 Cr.C 737. 

430, Judgments and orders passed by an Appellate Court 
upon appeal shall be final, except in the eases 
oowar’'"' ^ provided for in section 417 and Chapter 
XXXII. 


1162. A sentence Is said to be final when It cannot be set aside or interfered with’ 
by any Court or auiborily, whcilier on appeal or otherwise — Dular v. fCajabat, 12 Cal 536. 

IMiere the Sessions JudRc rejected a criminal appeal on the ground that it was 
barred by limitation, the rejection was final and the Sessions Judge was not competent, 
on a later representation by the prisoner, to admit the appeal again — Bhmat>pa, 19 
Bom 732j Clegg, 18S7 P.H. 21. An order ol summary rejection of an appeal is finaU 
it is immaterial whether the order is passed before or after the papers arc called for — 
Afohomfd Yeshin, 4 Bom 101, An order passed by a Sessions Judge dechtiinE to 
interfere with a sanction granted by the Lower 0>urt is final and is not open to inter- 
ference c.’rcept in the manner laid doenj in Chap XXXII— CenrsA Ramhishna, 23 Bom. 
50. But an order rejecting an appeal summarily for non-af^i'eaTcnee of the appellant 
is an Improper order and it is open to the Court to rc-hear the appeal and deal with it— 
/IncnymoHJ. 2 Weir 471. 7 hf.H C.R. App. 29; Kunkammad, 46 Mad. 382 (403); Raton 
Chand. 5 N.L.R. 76. 9 Cr.UI. 553. 

E\*cn lliouch this section does not apply to judgments in revision applications, the 
principle of finality of judgments there laid down must apply lo judgments in rcsislon 
applications al<o— A.l.R. 1?01 Dom. 471 (473), 36 Bom.L.R. ^4, 1934 
Cr.C, 1313, 36 Cr.LJ. 351, 153 I.C. 525. 

See Note U2l under the heading •'Time ol filing appeal". 


431, Every apjical under section 417 shall finally abate on 
... thc' death of the accused, and every other 

a ernen o ppc appeal umlcr this Chapter (except an appeal 
from a sentence of fine) shall finally abate on the death of the 
appellant. 


1163. The Code has made no prmnsion for the continuance of the appeal by the 
heir of devisee or executor of the deceased convict or by any other person. The appeal 
abates on Uie appellant's death — Dongaji. 2 Bom. 554; A’ofri Shah, 19 Bom. 714. But 
an exception is made as regards an anieal {torn a sentence of fine. “An appeal against 
a sentence of fine should not abate by reason of the death of the accused, because it 
is not a matter which alTccts his person, bat one which affects his estate”— 5fffc/ Com- 
miliee's Report (189S). See also Daulat Ram. 20 Cr.L.J. 214, 1919 P.R. 8; Nurudin. 
29 Bom.L.R. 701, 23 Cr.LJ. 653 (655). 

The principle of this section applies also to rei'isions; and therefore, where a fine 
inflicted upon an accused was a hca\y one and its recovery from the estate would 
entail harddiip on the widow, it was held that the application for rexision filed by the 
accused did not abate on his death as regards the sentence of fine; and the High Court 
in revision remitted the fine — Daulat Ram, 1919 P.R. 8, 20 Cr.UJ. 214, 49 I.C. 744. 

Compensation awarded under sec. 250 is reroxTrable as if it were a fine; therefore, 
an application tor reviaon against on order of compensation does not abate on the death 
of the applicant, but can be prosecuted bj* his legal representatives — Prem Singh v. 
Bhola. 1903 P.R. 24. 9 Cr.LJ. 103. 
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CHAPTER XXXIL. 

Of Reference and Revision. 

432. A Presidency Magistrate may, if he thinks fit, refer 
• Reference by Presi- the opinion of the High Court any 

dency Magistrate to High question of law which arises in the hearing 
of any case pending before him, or may give 
judgment in any such case subject to the decision of the High 
Court on such reference and, pending such decision, may either 
commit the accused to jail, or release him on bail to appear for 
judgment when called upon. 

11G4. This section empowers only a Presidency Magistrate to refer a question 
of law. No other Magistrate has power to make a reference A District Magistrate 
cannot refer; he can only hnng a case before the High Court by way of reviaon — 
BakuU, 1 SLR. 4. 9 CrLJ 248; Rahtmuddwo, 22 SLR. 201, 28 CrL.J. 978 (979). A 
Sessions Judge has no power to refer a case to the High Court on a point ansing in an 
appeal pending before him — Mohan Ltd. 13 ALJ. 477, 16 CrLJ. 433. 

Under this section there can be a reference to the High Court only on a question of 
law, and not on a question of fact — Sketkb Jbjakm, Ratanlal 838; Toja, Ratanlal 539. 
And the High Court, upon a reference under this section, can deal with the particular 
points of law referred to U; it cannot deal with the facts of the case, nor any other 
objection against the proceedings of the Court of the Presidency Magistrate — Molla Fuzla 
Karim. 33 Cal 193. 

The Magistrate can refer a question which has arisen 'in the hearing of the case’; 
he cannot make a reference on a question of law where the accused has been merely 
placed before him and the hearing of the case has not begun — Nanu, 1 BoiilL R. 521. 

Although the Presidency Magistrates have, under this section, the power to refer 
for the opinion of the High Court any question of law which arises at the hearing of 
any case pending before them, it may be undesirable to make the reference m the form 
which involves giving a decision on law, divorced to some extent from the facts. The 
more desirable course is for the Magistrate to use the second part of this section which 
provides that he may give judgment in any such case subject to the decision of the 
High Court on such reference By adopting this course, duplicity of heanng in both 
Courts would probably be avoided and all the facts would be before the High Court 
once for all— Hemendra Prasad Ghosh. 40 CrLJ. 782, 183 IC 349, AIR- 1939 Cal. 
529. 69 CLJ. 599, 43 CWJ^. 950, ILR (1939) 2 Cal. 412. 12 R.C 153, 2 FedX.J. 
(Part 11} 55 


433. ( 1 ) When a question has been so referred, the High 

Disposal of case accord- Court shall pass such order thereon as it 
ing to decision of High thinks fit, and shall cause a copy of such 
order to be sent to the Magistrate by whom 
the reference was made, who shall dispose of the case conform- 
ably to the said order. 


Direction as to costs. 


(2) The High Court may direct by whom 
costs of such reference shall be paid. 


1165. On a reference by a Presidency Ma^strate to the High Court as to 
whether on the facts staled any offence has been committed by an accused person, the 
prosecution has to make out that the accused has committed the offence, and, therefore, 
the counsel for the prosecution has the nght to begin — Haradhan, 19 Cat 380 (385). 
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The High Court sitting in appeal cannot review an order passed by it under this 
section — Canji, Ratanlal 638. 

434. (1) When any person has, in a trial before a Judge 

Power, to reserve ques- of a High Court consisting of more Judges 
' d “"hS exercise of its 

Court. original criminal jurisdiction, been convicted 

of an offence, the Judge, if he thinks fit, may reserve and refer 
'for the decision of a Court consisting of two or more Judges of 
such Court any question of law which has arisen in the course 
of the trial of such person, and the determination of which would 
affect the event of the trial. 

(2) If the Judge reserves any such question, the person 
Procedure when ques-' convicted shall, pending the decision there- 
tion reserved. on, be remanded to jail, or, if the Judge 

thinks fit, be admitted to bail; and the High Court shall have 
power to review the case or such part of it as may be necessary, 
and finally determine such question, and thereupon to alter the 
sentence passed by the Court of original jurisdiction, and to pass 
such judgment or order as the High Court thinks fit. 

1166. Reference dhcrellonary:— The words ’may reserve and refer’ show 
that it is in the discretion of the single Judge whether or not he will reserve a point 
of law for the opinion of the High Court consisting of two or more Judges— Pesfen;!, 
10 B H.C R. 75; and this discretion of the single Judge is not reviewable under clause 26 
of the Letters Patent— « 

When Teferertce can be made : — A reference can be made when the point of law has 
arisen in the course of the trialj where a point is raised before the accused Is called upon 
to plead, it cannot be referred to the Full Bench, because the point cannot be said to 
ha\’e arisen in the course of the tnal — DoUgobind. 28 Cal. 211. 

Right to begin : — tVhere, on the application of the prisoner’s counsel, a question of 
law has been reserved for the decision of the Court under this section, the counsel for 
the prisoner has the right to begin— Apfw Subhona, 8 Bom 2C0. 

1167 . Sub-section ( 2 ); — High ComCs power to review the case : — ^The High 
Court in considering a point of law reserved under this section can review the whole 
case, if it is of opinion that any evidence has been improperly admitted or rejected, and 
can affirm or quash the conviction — HurriboU, 1 Cal. 207; O’Zara, 17 Cal. 642; Patrick 
McGuire, 4 C.W.N. 433; Narayan, 32 Bom. Ill; Fateh Chand, 44 Cal. 477. 

This is the only section which enables the Dnrision or Full Bench of the High Court 
to review the judgment of a single Judge exerdsing original criminal jurisdiction. The 
powers of a single Judge in a matter with which he has jurisdiction to deal are the 
powers of the Court and cannot be in any way controlled (except as under this section) 
by a Division or Full Bench of the Court. As no appeal lies, no revirion lies — Hale, 
1909 P.R 1, 9 Cr.L J. 306*, Press, 4 P,R. 1909, 9 Cr L J. 378 (380) . In the absence of 
any reservation of a question of law by the trying Judge, the High Court is precluded 
from re-opening a question which has been dedded by the single Judge presiding at the 
trial — Narayan, 32 Bom 111, 

The High Court can review the }udginent or order of a Judge passed in the exercise 
of his original furisdiciian A Division Bendi of the High Court has no power to alter 
or review the order of a High Court pronounced in the exercise of its revistonal juris- 
diction— DnTga Charon, 7 All, 672; Fox, 10 Bom. 176-, Godoi, 5 WR. 61; Ganesft Ram 
krhhna, 23 Bom. 50; Nagangowda, 19 BomX.R. 695. 
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The Code does not nuke any providoo for reviewing the judgment of subordinate 
Courts. The High Court can only revise such judgment under the ample powers 
conferred by sec. 439 — Bkimappa, 19 Bom. 732. 

435. ( 1 ) The High Court or any Sessions Judge or District 
Power to call for re- ^lagistrate or any Subdivisional Magistrate 
cords of mfenor Courts, empowered by the Provincial Government in 
this behalf, may call for and examine the record of any proceeding, 
before any inferior Criminal Court situate within the local limits 
of its or his jurisdiction for the purpose of satisfying itself or 
himself as to the correctness, legality or propriety of any finding, 
sentence or order recorded or passed, and as to the regularity of 
any proceedings of such inferior Court, and may, when calling 
for such record, direct that the execution of any sentence be 
suspended and, if the accused is tit confinement, that he be released 
on bail or on his own bond pending the examination of the record. 

Explanation. — All Magistrates, whether exercising original 
or appellate jurisdiction, shall be deemed to be inferior to the 
Sessions Judge for the purposes of this sub-section and of sec- 
tion 437. 

(2) If any Sub-divisional Magistrate acting under sub-sec- 
tion (1) considers that any such finding, sentence or order is 
illegal or improper, or that any such proceedings are irregular, 
he shall forward the record, with such remarks thereon as he 
thinks fit, ,to the District Magistrate. 

(3) Omitted. 

(4) If an application under this section has been made either 
to the Sessions Judge or District Magistrate, no further applica- 
tion shall be entertained by the other of them. 

Change: — -The italicised words at the end of sub-secUon (1) and the Explanation 
have been added, and sub-section (3) has been omitted, by sec. 116 of the Criminal 
Procedure Code Amendment Act, XVIII of 1923. Sub-section (3) stood as follows • 

“(3) Orders made under secs. 143 and 144 and proceedings under Chap. II and 
sec. 176 are not proceedings within the meaning of this section." 

The grounds for the omisrion of sub-sec (3) have been thus stated by Dr. Gour : 
"The intention of this amendment is to preserve to the High Courts revisional juris- 
diction in cases disposed of under secs 144, 145. etc Honourable Members are aware 
that not only the Chartered High Courts but all the non-chartered High Courts such 
as the Chief Courts and the Courts of the Judicial Comnusaoners do, under various 
local Acts, possess a statutory power of reviaon in such cases... Now, Sir, I ask the 
House a simple question. If it is a fact that all the Courts, chartered and non- 
chartered, possess this power, then I say clause (3) of sec 435 is superfluous, nay 
misleading. If it is a fact that they do not posses that power, in that case I ask 
the House to endorse my opinion that this power is both salutary and necessary*. It 
will not be denied that this power has in fact been exercised under section 107 of the 
GoNxmment of India Act and other Local Acts. If so, this clause conflicts with the 
express provisions of section 107 of the Gostmnient of India Act. It creates utter 
confusion. If the High Courts have power under section 107 of the Covxmment of 
India Act to exercise the general power of fiuperinlchdence over tltt Subordinate Courts, 

CK.-87 
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The High Court sitting in appeal cannot review an order passed by it under this 
section — Canji, Ratanlal 638. 

434. (1) When any person has, in a trial before a Judge 

Power to resen-e ques- of a High Court consisting of more Judges 
jSiS"® of “"Sh than one and acting in the exercise of its 
Court. original criminal jurisdiction, been convicted 

of an offence, the Judge, if he thinks fit, may reserve and refer 
for the decision of a Court consisting of two or more Judges of 
such Court any question of law which has arisen in the course 
of the trial of such person, and the determination of which would 
affect the event of the trial. 

(2) If the Judge reserves any such question, the person 
Procedure when ques- convicted shall, pending the decision there- 
tion resemd. remanded to jail, or, if the Judge 

thinks fit, be admitted to bail; and the High Court shall have 
power to review the case or such j)art of it as may be necessary, 
and finally determine such question, and thereupon to alter the 
sentence passed by the Court of original jurisdiction, and to pass 
such judgment or order as the High Court thinks fit. 

1166. Reference discretionary:— The words 'may rcsen'e and refer' show 
that It is m the discretion of the single Judge whether or not he will reserve a point 
of law for the opinion of the High Court condstlng of two or more Judges— 

10 B H C R 75} and this discretion of the single Judge is not rcviewable under clause 26 
of the Letters Patent— • 

W’ken reference can be made A reference can be made when the point of law has 
arisen m the course of the trial; where a point is raised before the accusrf is called upon 
to plead, it cannot be referred to the Full Bench, because the point cannot be said to 
have arisen in the course of the trial — Dolegobind, 28 Cal. 211. 

Right to begin : — Where, on the application of the prisoner’s counsel, a question of 
law has been reser\’ed for the decision of the Court under this section', the counsel for 
the prisoner has the right to begin— Appa Subhona. 8 Bom 200. 

1167 . Sub-section ( 2 ): — ff'gh Court’s power to revieu; the case: — ^The High 
Court in considering a point of law reserved under this section can review the whole 
case, if it is of opinion that any evidence has been improperly admitted or rejected, and 
can affirm or quash the conwetion — Hurribole, 1 Cal. 207; OXaro, 17 Cai. 642; Patrick 
McGuire, 4 C.W.N. 433; Narayan, 32 Bom. Ill; Fateh Ckand, 44 Cal. 477. 

This is the only section which enables the Division or Full Bench of the High Court 
to review the judgment of a single Judge exerciang original criminal jurisdiction. The 
powers of a single Judge in a matter with which he has jurisdiction to deal are the 
powers of the Court and cannot be in any way controlled (except as under this section) 
by a Division or Full Bench of the Court. As no appeal lies, no revision lies — Hale, 
1909 P.R. 1. 9 Cr.L.J. 306; Press, 4 P.R. 1909, 9 CrL.J. 378 (380). In the absence of 
any reservation of a question of law by the trying Judge, the High Court is precluded 
from re-opening a question which has been decided by the single Judge presiding at the 
trial — Narayan, 32 Bom. 111. 

The High Court can review the judgment or order of a Judge passed in the exercise 
of his oiigiwal juTisdJctitm. A Divirion Bench of the High Court has no power to alter 
or review the order of a High Court pronounced in the exerdse of its Tevisionol juris- 
diction— Dwrga Charan, 7 All 672; Fox, 10 Bom. 176; Codai. 5 W.R. 61; GanejA Ram 
hishna, 23 Bom. 50; Nagangouida, 19 BoioLR 695. 
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The Code does not make any provision lor reviening the judgment of subordinate 
Courts. The High Court can only revise sudi judgment under the ample powers 
conferred by sec. 439 — Bhtmappa, 19 Bom. 732. 

435. (1) The High Court or any " ’ ’ ’ 

Power to caU for re- Magistrate or any ;■ 

cords of inferior- Courts, empowered bj' the _ ... - ' ■ . . 

this behalf, may call for and examine the record of any proceeding, 
before any inferior Criminal Court situate within the local limits 
of its or his jurisdiction for the purpose of satisfying itself or 
himself as to the correctness, legality or propriety of any finding, 
sentence or order recorded or passed, and as to the regularity of 
any proceedings of such inferior Court, aud may, when calling 
for such record, direct that the execution of any sentence be 
suspended and, if the accused is in confinement, that he be released 
on bail or on his own bond pending the examination of the record. 

Explanation.— All Magistrates, whether exercising original 
or appellate jurisdiction, shall be deemed to be inferior to the 
Sessions Judge for the purposes of this sub-cection and of sec- 
tion 437. 

(2) If any Sub-divisional Magistrate acting under sub-sec- 
tion (1) considers that any such finding, sentence or order is 
illegal or improper, or that any such proceedings arc irregular, 
he shall forward the record, with such remarks thereon as he 
thinks fit, .to the District Magistrate. 

(3) Omitted. 

(4) If an application under this section has been made either 
to the Sessions Judge or District Magistrate, no further applica- 
tion shall be entertained by the other of them. 

Change: — The italicised words at the end of sub'SectioH (1) and the Explanation 
have been added, and sub-section (3) has been omitted, by sec. 116 of the Criminal 
Procedure Code Amendment Act, XVIfl of 1923. Sub-section (3} stood as follows : — 

“(3) Orders made under secs. 143 and 144 and proceedings under Chap. II and 
sec 176 are not proceedings within the meaung of this section.” 

The grounds for the omission of sub-sec (3) have been thus stated by Dr. Gour : 
“The intention of this amendment is to preserve to the High Courts re\nsional juris- 
diction in cases disposed of under secs. 144, 145. etc Honourable Members are aware 
that not only the Charteretf High Courts but all the non-charUred High Courts such 
as the Chief Courts and the Courts of the Judicial Commissioners do, under ^-arious 
local Acts, possess a statutory power of revision in sudi cases .. Now, Sir. I ask the 
House a simple question. If it is a fact tliat all the Courts, chartered and non- 
chartered, possess this power, then I say clause (3) of sec 435 is superfluous, nay 
misleading. If it is a fact that they do not possess that power, in that case I ask 
the House to endorse my opinion that this power is both salutary and necessary-, it 
will not be denied that this power has in fact been exerased under section 107 of the 
Govxmmcnt of India Act and other Local Acts. If so, this clause conflicts with the 
express provisions of section 107 of the Goi'cmment of India Act It creates utter 
confusion. If the High Courts have power under section 107 of the Goitmment of 
India Act to cxcrase the general power of superintendence over the Subordinate Courts, 

CR.-S7 
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•what object is served by inserting this clause that orders under sections 143, 144 and 
145 shall not be open to revision under section 435 ? I hope that the Government out 
ol sheer consistency will accept my amendment ." — Legislative Assembly Debates, 8th 
February 1923. page 2076-2077. 

By reason of the omission of this sub-section, the above orders and proceedings 
are now subject to revision under this Code. See Notes under secs. 143, 144, 145—148 
and 176. , 

The words "Provincial Govcnmient" have been substituted for "Local Government” 
in this section fay sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order. 1937. 

1I67A. Object: — The object of this revisional legislation is to confer upon 
superior Criminal Courts a kind of paternal or supervisory jurisdiction, in order to correct 
miscarriage of justice arising from misconception of law, irregularity of procedure, 
neglect of proper precautions or apparent harshness of treatment, which has resulted 
on the one hand in some injury to the due maintenance of law and order, or on the 
other hand in some undeserved hardship to individuals — Kasrultah, 29 Cr.LJ. 446 
(447), 108 I.C. 567, 9 A-l.Cr.R. 3(e. A.I.R. 1928 All. 287. The Courts enumerated 
in this section have power to call for the records of subordinate Courts for the 
purpose of satisfying themselves as to correctness, legality or propriety of the orders 
passed by the loner Courts. The object of the Legislature in this section is to 
set right some patent defert or error. In tlie absence of some well founded suspi- 
cion It IS inexpedient for the High Court to scrulinite orders of discharge or other 
orders passed by the lower Courts which upon the face of them bear token of care- 
ful consideration and appear good and lawful. This section does not give the High 
Court a roving comrmssion either in the direction of stamping with approN'al the 
proceedings of a Lower Court or in the direction of questioning about and looking to 
see if possibly under a fair record there lies %me trace of possible enoT^Dukes, 1899 
A.WJ<. 13S, 

1168. To whom application should be made: — ^The revisional jurisdiction 
of the District Magistrate and Sessions Judge is concunent with that of the High Couitj 
but although the three tribunals have concurrent powers, the aggrieved party should in 
the first instance seek his remedy before the lower tribunal and not in the High Court 
direct. In the matter of applications in criminal revision of the High Court, it is a 
recognised rule of practice that a previous application to the Lower Court (District 
Magistrate or Sessions Judge) should be considered an essential step in the procedure, 
irrespective of whether such lower Court has or has not power to grant the relief 
claimed; and that failure on the part of the applicant to submit his application to the 
Lower Court will operate as a bar to the application being entertained by the High 
Court— Sheriff Ahmed v. Qabul, 43 AIL 497, 22 Cr.LJ. 715; Heolah. 14 Cal. 887; 
Abdus Sobhan, 36 Cal. 643; Rash Bekari v. Phani Bkusan, 48 (2al. 534; Abdul Mutlab 
V. Nanda Lai, 50 Cal. 423; Chagan Dayaram, 14 Bom. 331; Jadunandan v. Sheopahal, 
27 ALJ. 514} MflmwT, 41 AIL 587 (591); GuHoy v. Bakar, 28 All. 268; Skafaqai v. 
TVali Ahmed, 30 All. 116; Bepin Bihari, 3 PL.J 302; Muhammad Jshaq, 28 Cr.L.J. 
815, 104 IC. 255, A.I R. 1927 Lah. 689; Gopabandhu v. Venkatesam, (1923) 
837, 18 L.'W. 651; Sat Narain, 25 OC. 37; KrUhna v. Badri. AI.R. 
1931 Oudh 418, 1931 Cr.C. 1053, 8 O.W.N. 1027, 135 I C. 701; Bajiras v. Dadibkai, 
27 CrLJ 71, 91 I.C. 247. A.IR. 1926 Nag. 285; Bepin Behari. 19 CrL.J. 589, 
45 I.C. 397, 3 Pat.LJ. 302; Ajodkia. 35 CrXJ. 475, 147 TC. 797, 10 O.WJ^. 733; 
Haidari Begum v. Jawad Alt, 36 Ct.LJ. K4 (555), 154 IC. 638, A.I.R. 1935 
All 55. 1934 AL.J. 946, 193-f Cr.C 525. 4 A.W.R. 1406 See also Mohiud-Din 
Lai Badshah v. Emp. '40 Cr.L.J. 127, 178 I.C. 632, AIR. 1938 Lah, 762, 40 
P.L.R. 716, 11 RL. 482 A person im’oktng the revisional jurisdiction of the High 
Court is bound, according to the rules of that Court, to apply first to the Sesrions 
Judge or Distnct Magistrate. If the latter considers that a ease for revision is made 
out, he reports the matter to the High Court under section 438, with a view to the 
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High Court exeraang its revisionat powers under sec. 439. If the Sessions Judge or 
District Magistrate considers that the apphcation should not be entertained, he rejeas it, 
lea%-ing the aggrieved party to apply to the High Court d\Tc<X—Abdulwahid v. Abdullah. 
45 All. 656 (661, 662). So also, the High Court will not allow a point to be raised 
for the first time before it, when such point was not taken by the petitioner in his 
revision application presented to the Sessions Judge — Bhure Mai, 45 All. 526 (528). 
See also Note 1222 under the heading “New plea m revision ” The object of requiring 
an application for revision to be presented first to the District Magistrate or Sessions 
Judge, is fiislly, to prevent the time of the High Court from being wasted over frivolous 
and unsustainable applications; and secondly, the High Court in dealing with the matter 
may have before it an expression of opinion by a Court of superior jurisdiction such 
as that of the Sesaons Judge or the Distnet Magistrate — Mansur, 41 All. 587 (591); 
Sukhraj, 28 CrLJ. 475, 101 I.C. &Q. 7 A.lCrR 248, A.IR 1927 All 834; Bkure 
Mai, supra. Thus, where the Distnct Magistrate dismisses a complaint under the 
provisions of section 203, the High Court will not entertain an application by the 
complainant asking for further inquiry under section 436, when no application for 
that object has been made to the Sessions Judge — Gullay v. Bakar, 28 All. 268. 
But when an application to the High Court for revision has already been fward 
and the Rule granted, the High Court will not afterwards discharge the Rule on 
the ground that tlie petitioner ought to have moved the Sessions Court in the first 
instance, but will proceed to dispose of the Rule on the merits — Abdul Matlab v. Nanda 
Lai, 50 Cal. 423 It is not usual for the High Court to entertain revnsional applications 
du-cct, hut after they have been admitted, they must be disposed of on the merits— 
Chokat Ahh v. Sura} Sutglt, 41 Cr.L3. 257, A.IR. 1940 PaL 299, 1940 P.W.N. 271, 
186 I.C. 182. Though it has been laid down that the High (3ourt will not ordinarily 
entertain reviaon applications when the Sessions Court has jurisdiction to entertain 
them. It has also been laid down that (he High Court will do so in special cases — 
Abdullakhan, AIR 1932 Sind 28. 136 IC 513, 33 CrL.J. 298, 1932 CrC 114, 25 
SLR. 395, Ind Rul 1932 Sind 33 In observance of the well-established practice of 
the High Court, neither an application in revision by an accused nor an application 
by a third party for the purpose of informing the High Court, should be entertained, 
unless there are special reasons why the applicant should not have gone to the District 
Magistrate or the Sessions Judge in the first instance, but if a Judge on very special 
grounds decides to intervene, he cannot be said to be acting illegally although it may 
be contrary to the practice Once the application has been admitted and the record 
called for, such an objection should not be entertained — Shadabala, 34 CrLJ. 1115 
(1122), 145 IC 977, AIR 1933 All 678. 1933 ALJ. 1059, 1933 CrC. 1190 (FB.). 
See B. N Basu, 34 CrLJ 1053, 145 IC. 736. AI.R. 1933 All. 612, 1933 Cr.C 984, 
1933 ALJ. 1112 

\Vhere the petitioners filed an appeal to tlie Distnct Magistrate, who was sitting 
as a Court of Appeal, and the appeal having been dismissed, they moved the High 
Court in revision, held that although it might have been better if the petitioners had 
followed the usual rule of practice and moved the Sessions Judge before coming to the 
High Court still the High Court entertamed the revision petition — .Muhammad Ishaq, 
28 Cr.L J. 815, 104 I C. 255, A I R. 1927 Lah 689; .t/onswr, 41 AIL 587 (592) ; foUowed 
m Sharil Ahmad v. Qabul Singh, 43 All 497. 19 ALJ. 425, 22 CrLJ. 715, A.I.R. 
1921 All. 258, 50 IC. 875 and Balkrrshna Sharme. 54 AM 331, 1932 Cr.C ISO (151), 
A.I.R. 1932 AU. 125, 1932 ALJ. 39, 137 I C 686, 33 CrLJ. 28, 17 .LLCr-R. 48. 
Inspitc of the above rule of practice, it is competent to the High Court in the e^ernsg 
of its discretion to entertain an application for omsion, even though no petiu’on has 
been made to the Sessions Judge; and if the High Court admits the application for 
revision (even though ex parte), it is not open to any party to call it in question — 
Mansur, supra. But in SuHira/, 23 Cr.LJ. 475, 101 IC 603, 7 <V.l Cr.R. 243, 
A lit 1927 All. 834, where there was an appeal to the District Magistrate, and 
Uic appeal having been dismissed, the aixused appLtd to the High Court in revi- 
sion, It was held that the applusnt not having made a prciious appLcstioa for 
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revision to the Sessions Judge, the reviaon petition to the High Court must be 

dismissed. The Allahabad High Court has further held that an ex parte order of 

admi^ion made by a Judge ol the High Court under cl. (1) of this section will not 
be sufficient to lake the case out of the operation of such rule of practice — },Iohammad 
Hashim v. Notified Area, Moghal Serai, 34 Cr.LJ. 1CM8, 145 I.C. 726, 6 R.A. 152, 55 
AIL 261, 1933 A.L J. 119. A.I.R. 1933 All. 283, 1933 Cr.C. 523; Natha Smih v. Emp., 

A.I R. 1927 All. 829, 102 I.C. 123, 7 A.I.CrJ?. 438, 28 Cr.L.J. 544. This is also the 

view ol the Oudh Chief Court— Raja Ram v. Emp., 38 Cr.L.J. 1024, 171 I.C. 167, 1937 
O.L.R. 523. 10 R.O. 92, 1937 A Cr.C. 153, 1937 O.W.N. 1044. But see Shatlabola. 
supra. 

1168A, When application can be moved: — See Sheo Mandtl v. Emp., 
in Note 1224 and Kkairat v. Waked in Note 1^15, 

1169. Call for record: — ^The powers of a Sessions Judge to call for and 
examine the record under this section are powers which can be exercised at all times — 
Anonymous, 2 Weir 538. Records may be called for even after the prisoner has served 
out his sentence — Sinha, 7 All. 135. Even after the death of the prisoner pending an 
appeal before the Lower Appellate Court, the High Court has the right to call for the 
records and make such order thereon as it may deem to be due to fustice— Donga/i, 
2 Bom. 564. When records are called for under this section, the inferior Courts must 
forward the original records, and not merely copies thereof — Padmanabha, Ratanlal 128. 

A Session Judge's action under this section is not limited to cases in which he 
happens to have personal knowledge leading him to suspect an irregularity nor to cases 
m which the persons directly interested as complainants or accused move him to call 
for records. Directly the Ses^ons Judge has any reasonable cause of suspicion that 
an irregularity has occurred he should call for the records irrespective of the source 
of his mformation-Rw/iJrt Lai. 32 Cr.LJ. 653. 331 I.C. 108, 12 Lah. 471, A.I.R. 1931 
Lah. 107, 32 P.L.R. 130. Ind. RuJ. 1931 Lah. 380.1931 Cr.C. 171. 

IVhen an order is made by the District Magistrate under this section callmg for the 
records of proceedings pending before a Magistrate with a view to withdrawing the 
case and transferring It to another Magistrate, the jurisdiction of the former Magistrate 
is suspended, and he is not therefore entitled to proceed any further in the case, e.g, 
to allow composition and to acquit the accused under sec. 345, even though the case 
may not have been actually transferred to some other Magistrate — Maruti, 49 Bom. 
533, 26 Cr.LJ. 996. 

“Any proceeding” : — It is competent to the High Court to tall for the record of 
any proceeding of an inferior Criminal Court and revise the same, whether it is of a 
preliminary or final nature — Jagan Singh, 1892 A.W.N. 102. Hence, where the Pistnct 
Magistrate passed a preliminary order calling upon a witness who ga\^ evidence before 
him to show cause why he should not be prosecuted for perjury, the High Court was 
competent to revise that order — T. N. Chadha, 14 A.L.J. 851, 18 Cr.L.J. 46. 

1170, Power of revision after prior refusal: — An accused person ^ 
no right to come in revision more than once. Where his first application for revision 
has failed, the Court has a discretionary power not to entertain a second application at 
all, based on the same point as the first— Kohna Ram, 45 All. 11. (12). See also 
Anfcamjno, 1932 M.W.N. 1162. ^Yhen a Mapstrate has already dealt with a case in 
revision and decided that there was no cause for interference, he cannot subsequently 
direct further inquiry, because such an order would be one reviewing the prior order 
and is prohibited by sec. 369 — Nga Thau, 5 BurX.T. 37, 13 Cr.LJ. 301. Once a 
cnminal revision case has been dismissed by the High Court for default of payment of 
printing charges, it is a final disposal and it is not competent to the High Court to 
re-hear the case or entertain a fresh application for reviaon, because there can be no 
review of the prior order of dismissal — Appayya v. Venkatappayya, 44 MX.J. 27, 23 
Cr.L J. 746, A.I.R. 1923 Mad. 276. The High Court has no jurisdiction to entertain a 
levisional application through counsel after a srmlar application made by the applicant 



Sec. 433.1 - 


THE CODE OF CRIMINAL PROCEDURE 


1381 


from jail was disposed of by it — Banwaii Lot, A.I.R. 1935 All. 466, 36 Cr.LJ. 1286, 
157 I.C. 1044, 1935 AL.J. 317, 1935 Cr.C 507. So also, if a revision petition is 
dismissed for default of appearance of the pleader who filed it, the High Court is not 
competent to restore to its hie such a petition — Ranga Rao, 23 M L. J. 371, 13 Cr.L J. 
710. But the Calcutta High Court holds that there being no provision m the Code for 
dismissing a revision petition for default of ai^arance, the order of dismissal is no 
'judgment* at all within the meaning of sec. 369 and the High Court is not debarred 
from re-heanng the petition — Rajjcbali, 46 Cal 60, 20 CrL.J. 265. See Note 1433 A. 

The Allahabad High Court has laid down that if a master has once come before 
the High Court in revision not on the appltealton of the accused but on the motion of 
the Sessions Judge who has referred the matter to the High Court, and the High Court 
looks into the matter and comes to the conclu^on that tfiere is no ground for revision, 
the accused is not thereby deprived of his right to apply to the High Court in revision 
—Kohna Ram. 45 All. 11 (12), 20 ALJ. 775, 23 Cr.LJ. 496. The Burma Chief 
Court likewise holds that where a Sessions Judge of kts own motion called for proceed- 
ings in which a Magistrate had discharged certain accused persons, but finding on record 
no cause of interference returned the proceedings to the Magistrate without taking 
further action, and subsequently the oimplainant applied to him to have the case 
re-opened, it was held that the mere fact that the Judge had declined to interfere suo 
inotu on a pnor occasion did not predude him from hearing the complainant, and, U 
the arguments led him to do so, from altenng his view ' — Tun Myatng v. Kauk San, 8 
Bur.L,T. 243, 16 Cr.LJ. 711. 

U71. Inferior Criminal Court: — Inferior: — The term 'inferior* must be 
interpreted to mean ‘judioally inferior,* ie. a Court over which the Court proceedmg 
under sec 435 has appellate jurisdicuon — Nobtn v. RurstcA:, 10 Cal. 268. 'Inferior' 
means one who is statutably incompetent to hold or exercise equal powers; it carries with 
it the idea of subordination which means ‘mfenonty in rank ' — Pjiya Copal, 9 Bom. 
100 (103). The term ‘infenor’ in this secuon indudes the term 'subordinate' as used 
in section 436. The reason for the employment of the term 'inferior' in sections 435 
and 437 is that in both these sections the Court of Session and the Distnct Magistrate 
are combined, and the Magistrates other than the District Magistrate though sub- 
ordinate to him are not directly subordinate to the Ckiurt of Session It was therefore 
necessary to employ a term applicable to the relation of the Magistracy both to the 
supervising authority and to the appellate tubunal—Fadmanabha, 8 Mad. 18. 

The District Magistrate is competent under this section to call for and deal with 
the record of any proceeding before any Magistrate of whatever class in his own district 
— Opendra v. Dukhmi, 12 Cal. 473 (FB ). A first class Magistrate is subordinate to 
the District Magistrate for the purposes of this section — Waryam v. Amir, 1894 P.R. 10; 
laskOTi. 7 AH. 835 (F.B.); Indar Singh. 30 CrLJ. 490. 30 P.L.R. 448. The Distria* 
Magistrate can call for and examine the record of any first class Magistrate within the 
district even though the latter has been appointed as an Additional District Magistrate 
—Abdul Kajtm. 1908 P R. 25. In Nawab AH. 12 Bur.L.T. 56, 51 I.C 478, 20 CrJLJ. 
494, it was held that a Distnct Magistrate could not call for the record of any proceed- 
ing before an Additional District Magistrate. But under the new sub-secUon (3) of 
section 10 the Additional District Magistrate is deemed to be mfenor to the Distnct 
Mapstrate. 

A Distnct Magistrate is not competent to refer the proceedings of a supaior Court 
(Sessions Court) to the High Court See Note 1193 under sec 438. 

As a Court of ret'lrien, the Distnct Magistrate is not inferior to the Sesrions Judge. 
But where he passes an order as a Cmirt of ojtiinal juTisdiction, he is inferior to the 
Sessions Judge — Balwant, 24 CrL.J. 616 (Oudh); Haikaram v. Hainam, 17 CrLJ. ? ?? . 
19 OC 108; Opendra v. Dul/iwi, 12 CaL 473; Najib Khan, 1889 A.WX lOa This is 
now made dear by the Explanation newly added Even a Distnct Magistrate em- 
powered under see 30 is also inferior to the Sesrions Judge — JcUoo, 1904 PJL 15. Tbe 
Explanation further makes it clear that “for the purposes qf this section a Mapstiatg 
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exerdsmg appellate junsdktiori is inferior to the Court of Session. The point was 
previously open to dqubt.'* — Slatcment of Objects and Reasons (1914). The District 
Ma^strate sitting as a Court of appeal is an inferior Criminal Court to the Sessions 
Judge and the latter can refer an appellate judgment of the former to the High Court — 
Kallu, 3 Lah. 23, 23 CrL.J. 577; Darbari, 23 A.L.J. 894, 26 Cr.L.J. 1282; Mansur, 41 
All. 587 (591). 

The Court of a Presidency Mapstrate is an inferior Criminal Court in respect of 
the High Court, and the High Court can call for the proceeding of such Couit—Maltk 
Pratap v. Khan Mahomed^ 36 Cal. 994 (997); Charoobala v. Barendra, 27 Cal 126 
(129); Colville v. Kristo Ktshore, 26 Cal. 746 ( 748). A Municipal Magistrate appointed 
to deal with offences against the Calcutta Municipal Act is an inferior Court in respect ’ 
of the High Court — Ram Gopal v. CoTporalton of Calcutta, 52 Cat 962, 29 C.WJ4. 898, 

26 Cr.L.J. 1533. 

A single Judge of the Court acting in the exercise of original criminal jurisdiction 
is not inferior to the Division or Full Bench of the High Court for the purposes of this 
section— Pres5, 1909 P.R. 4, 9 Cr.I>.J. 378 (379), but he may be so only for the purposes 
of sec. 434. See notes under sec. 434. 

‘Criminal Courl’:— The High Court, etc, cannot under the provisions of this 
section, revise an order passed by any Court other than a Criminal Court, A Magis- 
trate hearing an appeal under sec. 86 of the Bombay District Municipalities Act is not 
a CrifnifUtl Court within the meaning of this section — Dalsukfiram, 9 BomLR. 1347, 6 
Cr.LJ 425; Karachi Municipality v. Joferji Tyabji, 97 I C. 647, A.l.R, 1937 Sind 23, 

27 CtLJ, 1127, 21 SL.R. 51. The District Magistrate purporting to Act under 
sec. 4 of the Police Act V of 1861 Is not acting as the Presiding Officer of the Court 
of a District Magistrate constituted under this Qode^-Chote.Lal v. Chedi Lai, 73 I.C 
341, A.I.R. 1923 All. 149. 24 CrLJ. 597, 45 All. 135. A District Magistrate when 
exercising jurisdiction under the Election Rules of the District Board, although he may 
be passing an order in connection irith prosecutions under sec. 182, I. P, C, does not 
act as an inferior Criminal Court to whom the revisional jurisdiction of the High Court 
may be exteridei—Madhusudan. 120 IC. 128. AI.R. 1929 All. 931, 1929 Cr.C 659, 
30 Cr.L.J, 1159, Ind. Rul. 1911 All 16. The order of the District Magistrate, when he 
is acting under powers which he thought he possessed under sec. 160 U. P. Municipa- 
lities Act (II of 1916), is not rcvisable by the High Court — Municipal Board, Benares 
V. Ram Sahai, 34 Cr.L.J. 1105 (1107), 145 IC. 959, 1933 ALJ. 469, A,I R 1933 
All. 281. The proceedings of a Panchayat under the U. P. Village Panchaj’Ut Act 
(VI of 1920) or of a Collector under section 71 of that Act are not magisterial proceed- 
ings, that is to say, not proceedings of a Criminal Court which would be subordinate 
to the revisional jurisdiction of the High Court — Badri Nath v. Skeophal, A I.R 1939 
Cudh 143, 1939 OW.N 231. 1939 OLR. 120. 180 I.C. 142, 1939 A.W.R (C.C.) 54. 

40 Cr.LJ. 338 A Collector acting in butwara proceedings and finding a Mukhtar making 
false statements in the course of such proceedings, is not a criminal Court, and is not 
subject to the criminal revirional Jurisdiction of the High Court — Dianut Hosein, 10 
C L R. 14. A Magistrate purporting to act as a Revenue Court is not a Criminal Court, 
and his order cannot be revised by the District Magistrate — Lachhman, 6 O.W.N. 953, 
1930 CrC 154 (156), A.IR, 1930 Oudh 58. 124 IC. 364, 31 Cr.LJ. 679, 5 Luck. 435. 
But a Deputy Commisrioner acting in his magisterial capacity in staying the criminal 
proceedings pending before a subordinate Ma gi strate, is a Criminal Court, and his order 
is subject to revision under this section— /agannaf* v. Rangopalachari, 12 P.L.T. 671, 
AIR. 1931 Pat. 411, 33 CrLJ. 147, 135 I,C 513, 1931 Cr.C 999 (1001). A Magistrate 
acting under sec. 3 of the E B & Assam IHsorderly Houses Act is a Criminal Court 
within the meaning of this St ' v , 

passed under that Act— Rajt 
to the Government of Beng 

,1923) as such Secretary is not an officer or Court possessing criminal jurisdiction, and • 
is not an inferior Criminal Court within the meaning of sec. 435 of this Code, although 
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under sec. 4 (2) of the Goondas Act he is ^ven the powers of a Presidency Magistrate; 
therefore the High Court cannot interfere, under sec. 439, in the matter of the warrant 
issued by him — Bftimro; Benia, 51 Cal. 460 (467, 468), 83 I C. 500, A.I.R. 1924 Cal. 698, 
26 Cr L J. 20. The term 'inferior Cnmmal Court’ in this section does not include a Civtl 
or Revenue Court exerd^ng its powers under sec. 476. See Note 1254 under sec. 476. 

In a Bombay case it has been said that even though the proceedings are of a 
dvil nature, still if they are held in a criminal Court, they are subject to revision under 
sec. 435 {eg, proceedings of a Magistrate under see. 2 of the Workmen’s Breach of 
Contract Act, or under sec. 448 of this Code). The test is not the nature of the 
proceeding held by the Court, but the nature of the Court in which that proceedmg is 
held — Devappa, 43 Bom 607 (609). 

IVhen the District Magistrate passes orders under Rule 17 of the Rules for licensing 
and controlling places of public entertainment framed under sec. 39-A, Bombay District 
Police Act, the District Magistrate or Ma^strate of the District whichever he may be 
called, is not acting as an inferior Court within (he meaning of sec. 435, Cr. P. C. ; 
he is acting as an executive officer in the exercise of powers conferred upon him under 
sec. 39-A, Bombay District Police Act (IV of 1890) — Mangbanmal Cianchand v. Emp., 
A I R. 1939 Sind 340, 185 I.C. 392 

The District Magistrate in granting or refudng an application to take the name of a 
person out of the register kept under sec. 5 of the Criminal Tnbes Act (III of 1911) 
does not perform any judidal functions, his functions are administrative and the High 
Court is not entitled to interfere with any order made by the District Magistrate in 
this respect — Hasan Ah Bepart v. The King-Emp, 24 C.WN. 624 (625), 47 Cal. 843, 
57 I.C. 101, A.IR 1920 Cal 635. 21 CLJ. 581; Bideski Mian v Emp, 34 Cr.LJ. 
346. 142 IC 298, A.IR 1932 Pat 155, 1932 Cr.C. 272, 13 PLT. 119, Ind. Rul. 
1933 Pat 138. 

1171A. Finding, Sentence or Order: — The words "finding, sentence or 
order” in this section are three separate matters and are separated by the disjunctive 
conjunction "or” — "finding or sentence or order" There are, therefore, three matters 
in regard to which the revision may be heard One is the finding, another is the 
sentence and the third is an order— Sat Naiain Lot v Emp , 41 Cr L.J. 876, 190 I.C. 
225, A.IR. 1940 AU 426, 1940 A LJ. 462 

1172. Orders which are not open to revision: — The proceedings which j 
are open to revision are the proceedings of a Court If an order is an executive order, / 
it IS clear that it is not revisable under this section — Mohammad Ahmad Khan v. Emp.,\ 
41 CrLJ. 781, 189 IC 666, 1940 OWN 652; Bc;o> Krtslina Das V. Shyam Narain 
Smgh. 41 CrLJ. 442 (444), 187 I C 310. AIR 1940 Cal 30. ILR. (1939) 2 Cal. 532. 
Therefore the following executive orders are not liable to re%nsion under this section : — 

(1) An order passed by a District Magistrate whereby he prohibited certain petition 
writers to carry on ihcir business witbm the precincts of the District Court — Sukdeo 
Prasad, 1902 A.W.N. 175. 

(2) An administrative circular issued by a Distnet Magistrate prohibiting uncerti- 
ficated pleaders from practising in the Cnminol Courts in his distnct, is not open to 
revision by the High Court The proper course for the pleader who has been refused 
appearance in a particular case by a Magistrate in pursuance of such arcular, is to apply 
for rc\nsion of the illegal or improper oriler of the Magistrate refusing to allow him to 
appear — Chinnasami, 19 M L J. 566, 4 I.C 876, 11 Cr L J. 69. 

(3) Proceedings under the Legal Practitioners Act are neither cisnl nor criminal, 
and therefore an order passed under sec 76 of that Act declaring a person to be a tout 
cannot be revised by the High Court other under sec. 439, Cr. P. Code or under set 
115, Cr. P. Code, but may be revised by virtue of the wide powers of superintendence 
under sec 13 of the Punjab Courts Act or set 15 of the High Courts Act — Man Singh, 
1909 PR. 11. 3 I.C. 977; Kedar Hath. 6 AL.J. 22. 9 CrJUI. 22. 1 IC. 143 (144). 
An order passed by a District Judge declatxag a person to be a tout under set 
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Legal Practitioners’ Act is capable of bdng revised by the High Court under sec. 115, 
C. P. Code. Section 439, Cr. P. C., would have no application to such a case — Adiraju, 
Somanna, A.I.R. 1938 Mad. 634, I.L.R. 1938 Mad. 988, 177 I.C. 456. 11 R.M. 334, 
1938 M.W.N. 426, 47 M.L.W. 578, (1938) 2 M.L.J. 100, 1938 M.Cr.C. 310.. 

(4) An order passed by a Magistrate under sec. 2 of the Sind Frontier Regulation 
(V of 1872) is an executive order, and not open to revision by the High Court— /ore, 
5 Si.R. 54, 12 Cr L.J. 558. But an order under sec. 23 of the Sind Frontier Regulation 
(III of 1892) declaring the forfeiture of a bond entered into by a person under secs. 20 
and 21 of the Regulation, is revisable by the High Court under sec. 435, Cr. P. Code as 
the order is a judicial order virtually passed under sec. 514 of this Code — Imambux, 
7 SL.R 194, 15 Cr.L.J. 544 (545). 

(5) An order passed by a Magistrate under sec. 41 of the Bombay District Police 
Act (IV of 1890) IS an executive order and the High Court has no jurisdiction to 
interfere — Satan, 15 SLR, 126, 23 Cr.L.J. 39, A.I.R. 1922 Sind 21. So also, an order 
passed by'a District Magistrate under sec. 41 of the Bombay District Police Act is 
not a judicial order, but a mere executive order made by him as the head of the Police, 
and is not revisable by the High Court under the present section — Pandurang, 12 
Boin.LR. 1029, 11 CrLJ. 705. So again, the High Court has no power to interfere 
•with the District Magistrate’s order duly made under sec. 43 of the Bombay District 
Police Act — Kaji Sultan, Ratanlal 540; nor can the Court of Session call for the records 
of proceedings taken by a Magistrate under sec. 46 of that Act — In re Haibati, Ratanlal 
692. Orders passed by the District Magistrate under Rule 17 of the,RuIes for licensing 
and controlling places of public entertainment framed under sec 39-A, Bombay District 
Police Act (IV of 1890) are executive orders not revisable by the High Court under 
this section— ^foRlhanmol Ctanehond v. Bmp., A.I.R. 1939 Sind 340, 185 I.C. 392, 41 
Cr.L.J. 179. 

(8) An order passed by the Collector under the Bengal Alluvial Lands Act (V of 
1920) directing that certain huts erected on a disputed char should be sold and the 
sale proceeds credited to the Treasury. Is not a judicial but an executive order—Oimon 
V. Kader, 33 C.W,N. 836, 1929 CrC. 480. • 

(9) A Magistrate’s order under sec. 17 of the Police Act (V of 1861) appointing 
certain persons as special constables is an order of an executive nature and an order 
made in a criminal proceeding — Parmeshar, 20 OC. 229, 18 Cr.L.J. 900 ( 901). See 
also Rahman Sirkar, 18 W.R. 67, 10 Beng.L R. App. 4. 

(10) An order by a District Magistrate for execution of a warrant issued by a 
Political Agent under sec. 7 of the Extradition Act — GuUi Sahu, 42 Cal. 793 (798, 799); 
26 I.C. 335, 16 Cr.L.J. 31, 19 CWJJ. 221. 21 CLJ. 112; Sandal Smgk v. District 
Magistrate, Dehra Dun, 35 CrLJ. 1296 (1299), 56 All. 409, 151 I.C. 279, A.IR. 1934 
All. 148, 1934 CrC 214, 1934 ALJ. 556. 7 R A. 128 For contra see Bai Asha, 117 . 
I.C. 321, 53 Bom. 149, A I.R. 1929 Bom. 81. 30 Cx.L J. 772, 36 Bofn.L.R. 62. 

' (11) An order of conviction made by the Union Bench under the Bengal Village 

Self-Government Act (V of 1919) 'as the High Court's revisional power under this 
section seems to be restricted by the proviaons of secs. 71 and 93 of the said Act. The 
powers of superintendence given to the High Court under sec. 107, Government of India 
Act, irught justify, in a proper case, interference with an order of ronviction made by 
the Union Bench— Vasin Maral v. Isaf Khan. A 1 R. 1932 Cal 867, 59 Cal. 1080. 1932 
Cr.C. 891, 34 Cr.LJ. HI, 140 I C. 873. Section 71 of the Bengal Village Self-Govern- 
ment Act (V of 1919) bars any appeal by a person convicted by a Union Bench. 
The right to challenge any sudi dedsion is not taken away but it must be exercised 
in the manner provided in the Act itself. There cannot be any such challenge by way 
of invocation of the revisional junsdiction of the High Court, the jurisdiction invoked 
m all such cases being a jurisdiction derived from the Code of Criminal Procedure, and 
outside Chap. XXXIII of that Code— Han Sadhan Roy v. Probhakar Roy, 40 Cr.LJ. 
359, 180 I.C. 408, A.I R. 1939 Cal. 259, I UR. (1938) 2 Cal 523. See also Badri Nath 
y. Sheophal in Note 1171, 
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(12) An order by which the names of persons cancelled from the list of jurors are 
restored — Nagendia Chandra v. Benamali, A.I.R. 1924 Cal. 487, 38 C.Wd'T. 363, 152 
I C. 10, 1934 Cr.C. 695. 

(13) Orders of convictions and sentences passed by a Special Ma^strate under 
the Bengal Suppresaon of Terrorist Outrages (Supplementary) Act (XXIV of 1932) 
are not subject to revision by the High Court — Madan Mohan Ray, 63 Cal. 1086, 40 
aW.N. 735. 

(14) The order passed by the Additional Distnct Magistrate in the exerdse of 
the spedal powers conferred upon the District hlagistrate by sec. 4, U. P. Naik Girls’ 
Protection Act (II of 1929), is an executive order passed by an officer of the Government 
spedally designated to carry out the provisions of that Act and not a judicial order 
passed by an inferior Criminal Court constituted under the Cr. P. C, so that the 
revisional powers of the High Court under sea 439, Cr. P. C , cannot be invoked for 
setting aside that order — Hazart v. Emp., 40 Cri.J. 305, 180 I C. 37, A.I R. 1939 
All. 124, 1938 A.L.J. 1147. 11 R.A. 407, I.L.R. 1939 All. 178. 

(15) An order passed by the District Magistrate perrmtting the taking out of a 
certain procession under certain conditions in order to prevent any breach of the peace 
is purely an executive order for controlling the procession which he could pass as a 
District Magistrate and no revision against that order lies — Mohammad Ahmad Khan 
V. Emp. 41 Cr.L.J. 781, 189 IC. 666, 1940 O.WN. 652. 

(16) An order passed by the District Magistrate directing payment of costs of 
capture and feeding of an elephant, which escaped into the jungle from the custody of 
the servant of its owner and was captured by a person at some cost, is not even an 
executi\e order and is not liable to revidon under this section— Krishna Deb v. 
Shyam Karain Smgk. 41 Cr.L.J. 442, 187 IC. 310, A.I R. 1940 Cal 30. ILR. (1939) 
2 Cal 532. 

(17) An order made by the Magistrate under sec. 63 of the Indian Merchant 
Shipping Act (XXI of 1923)— A F. Noronka v. Gladstone Wyllie, 45 C.WN. 55. 

See also Note 1207 under sec. 439. 

1173. Orders which are open to revision: — The following orders being 
judicial orders, are open to revision * — 

(1) An order passed by a Magistrate under sec. 449 of the Calcutta Municipal Act 
—Abdul Samad v. Corporatian of Calcutta, 33 Cal. 287; Chuni Lai v. Corporation of 
Calcutta, 34 Cal. 341. 

(2) The proceedings of a Magistrate under sec 113 of the Railways Act (IX of 
1890)— Grey v. N. W. Ry.. 1891 P.R. 135 Hotniman, 34 BomLR. 1666. 

(3) An order by a Magistrate under E. B. and Assam Disorderly Houses Act — 
Rafani Khemtawali v, Piamatka, 37 CaL 287. 

(4) An order made by a Distnct Judge under sea 58 of the Forest Act (VII of 
1878) on appeal from the order of a Magistrate passed under sec. 54 of that Act — Nalhu 
Khan. 4 All. 417 (419). 

(5) An order purporting to have been made under sea 283 of the Cantonment 
Code (1899)— 3/o«gi Ram. 1909 P.R. 9. 4 I.C 6U, 11 Cr.L.J. 17. 

(6) An order passed by a Magistrate under sea 161 (2) of the Bombay District 
Municipalities Act (III of 1901) — In re Dinbai, 43 Bom. 864 (856), 20 Cr.LJ. 702. 

(7) An order passed by a Magistrate under sea 2 of the Workmen’s Breach of 
Contract Act (1859), directing either the return of the advance or spea6c performance 
of the contract— Det’flppfl. 43 Bom. 607 (609), 20 Cr.LJ. 316. The Workmen’s 
Breach of Contract Act has been repealed. 

(8) An order passed by a Magistrate under the Upper Burma Ruby Regulation 
1887 is open to appeal or ^e^■ision under the Cr. Pro. Coda although under the 

Regulation no speafic provision appears to have been made for appeal or revision 

Maung Po Leone, 2 Rang. 321 (323), 26 CrXJ. 289. 

(9) An order of a Magistrate acting under sea 221 of the Madras Local Boards 
Act (XIV of 1920)— Rongesa Rao y. Suaminatka, 27 L.W. 320, 29 CrI~J. 389 ( 390), 
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(10) An order passed under sec. 7 of the Ettradition Act (XV of 1903) is a 
judicial and not an executive order and can be revised by the High Court under 
sec. 439, 491 or 561A— Ra» Asha. 53 Bom. 149, 30 Cr.LJ. 772. 117 I.C. 321, A.IR. 
1929 Bom. 81. 36 BomL.R. 62. Contra see Note 1172 (10). 

(11) A Magistrate’s order declining to stay proceedings — Louis Pkiliff Dias v. 
Lfahadev, A.I.R. 1933 Bom. 485, 58 Bom. 49, 1933 Cr.C. 1589, 35 BomL.R 1054. 

• See also Note 1206 under sec. 439. 

' When an order passed by a judicial oflicer is a matter coming within the purview 
of law and justice and within the scope of the authority of the Courts, the mere fact _ 
that the officer passing the order states that he is acting not as a judicial officer but in 
his executive capacity does not oust the rcviaonal jurisdiction of the High Court— Shiv 
Nath. 1903 P.R. 4. 7 Cr.L.J. 202 (201). 

Powers of High Courts In revisions — See Notes under sec. 439. 

1174. Powers of other Courts in revision: — Sesaons Judges and District . 
Magistrates uhen cxerasing their powers under this section should pay particular 
attention of the following points in the proceedings of the inferior Criminal Courts : — 
(1) the rash issue of process; (2) the dealing with disputed claims of right under colour 
of a charge of criminal trespass or mischief, and convictions held of the former offence 
without a finding as to the criminal intent: (3) the indiscreet imposition of fines beyond 
the means of offenders: (4) the light punishment by inferior Courts of offences requiring 
severe punishments in cases which ought to have gone up to a superior Court for enhanced 
punishment: (5) the imposition of heavy fines in addition to imprisonment, with a 
view, in default of payment, to extend the term of imprisonment beyond the ordinary 
powers of the Magistrate to inflict; (6) the exaction of excessive bail or excessive 
security for keeping the peace or for good behaviour: (1) unnecessary delay in the trial 
of cases— H. C Rul 17-12-1884. para. 17. 

Suspension of sentence— Release on bails — By the italicised words added 
at the end of sub-sec. (1). “power is given to suspend a sentence or to release an accused 
on bail pending the examination of the record, thus avoiding the result, should delay 
occur, that the sentence may have been served before orders are passed" — Stafemcnt of 
Objects and Reasons (1914). 

1175. Sub-section (4): — ^Tbe intention of the Legislature in enacting this 
this clause is to prevent the Sesaons Judge and the District Mapstrate from simul- 
taneously exercising their powers of revision, and to prevent them from exercising their 
powers in such a way as would amount to one of them as it were hearing an appeal 
from or reviewing an order passed by the other— De5i Din. 4 O.C. 119. 

The District Magistrate or the Sessions Judge cannot entertain a second application 
for revision on the same facts — Chunnu v. Kupa, 34 Cr.LJ. 923, 145 I.C 280 

Under this section, the District Magistrate and the Sessions Judge have co-ordinate 
powers: and therefore, after an application for revision has been made to the District 
Magistrate, no further application can be entertained by the Sessions Judge, even though 
the Sessions Judge was not asked to reinse the order passed by the District Magistrate 
in revision but only to call for the record and report the Magistrate’s order to the High 
Conn—Ka7puTasundaTam, 17 M L,J. 153; nor can the Sessions Judge act suo motu to 
call for the records under this section, after an application has been made to the District 
Magistrate — ^Varyant. 1912 P.R. lO, 14 Cr.LJ. 134. Where a complaint having been 
dismissed by -the Deputy Magistrate under sec. 203, a fresh complaint was made before 
the District hfagistrate in revision, who a^n dismissed the complaint, it was not open 
,to the Sessions Judge to order further inquiry into the complaint— Siddiq v. 
Sheifth Chafeuii, 17 C.WJN. 451 17 CrX,J, 608. Similarly, the District Maglstrale is 
prohibited by this sub-section from entertaining an application for a direction to commit 
the accused, after a similar appUcation to the Sessions Judge has been refused, the 
reason for the prohibition being the avoidance of a conflict between the orders of the 
two Distnrt authorities having co-ordinate powers in the matter— XelimufAu, 26 Mad. 
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477. But v,here an application for reviaon prefeired to the Sessions Judge has been 
dismissed for want of prosecution, the Distnet Magistrate is competent to entertain a 
second application for rc^^sion and exercise his powers under this section — Debt Dm, 
4 0C. 119. 

Where a District Magistrate called for the record of a case in which the accused had 
been discharged, and where the complunant subsequently presented an application to 
the Sessions Judge to have the order of discharge of the accused set aside, and the 
Sesdons Judge sent for the proceedings and after a perusal of them ordered the committal 
of the accused for trial, it was held that the Sessions Judge's action was not illegal ^ce 
no application was made to the District Ma^trate, and as the District Magistrate's 
action in calling for the record was not equivalent to entertaining an application — Po Gyt, 

8 L B R. 361, 17 Cr.L.J. 497. 

The word "made" in this sub-section means not only “made" but "entertained and 
decided.” Making an application does not merely mean presenting a petition to the 
District Magisfrale or the Sessions Judge but it must mean something more, t e., that 
the application must be heard and deterrmned. Thus, where a District Magistrate 
declined to consider a revisional application on the merits on the ground that it would be 
convenient to present the application to the Sessions Judge, this sub-section cannot operate 
as a bar to the entertainment of the application by the Sessions Judge — Appacki 
Gomidan, 32 Cr.LJ. 1278, 134 IC. 990. 3l ML.W. 44. 1931 M.WN. 771, 61 MLJ. 
123. 54 Mad. 842. A.I.R. 1931 Mad. 772. Ind RuL 1931 Mad. 878, 1931 Cr.C. 1028. 

Revision and Appeal: — There h a distinction betueen a revision and an appeal. 
In the latter ^e appellant is given a statutory right to demand an adjudication from the 
Court either on a question of fact or on a question of law or upon both, ^^’hen a matter 
comes up m rcvis.onal jurisdiction the appellant has no right whatsoever bejund the 
right of bnnglng his case to the notice of the Court It is for the Court to Interfere in 
exceptional cases where it seems that some real and substantial injustice has been done. 
That is the mam point which the Court has to consider A revisional application is 
not to be regarded as in some sort a second appeal on a question of law — Jafar Khan, 
36 CrLJ 907 (908). AIR 1935 All. 814, 156 IC 101. Where it is an applicaUon 
in revision and not an appeal the mam question which the High Court has to consider 
is whether substantial justice has been done la the case of an appeal the applicants 
no doubt are entitled to demand an adjudication upon all questions of fact or law 
which they wished to raise but in revision the only question is whether the High Court 
should interfere in the interests of justice— A'cwcl Smgk, 37 Cr.L.J. 1022, 164 I C. 701, 

9 R.A, 184, 1936 A.L R 798. 


436. On examining any record under section 435 or other- 
T> , .» • 'vise, the High Court or the Sessions Judge 

may direct the District Magistrate by him- 
self or by any of the Magistrates subordinate to him to make, and 
the District Alagistrale may himself make or direct any subordi- 
nate ^lagistratc to make, further inquiry into any complaint 
•which has been dismissed under section 203 or sub-section (3) of 
section 204, or into the case of any person accused of an offence 
ivho has been discharged: 

Provided that no Court shall make any direction under this 
section for inquiry into the case of any person who has been dis- 
charged, unless such person has had an opportunity of shewing 
cause why such direction should not be wade. 

Change: — This is an old sec. 437; and the old sec 435 has been renumbered 
aa sec 437. 
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The words "person accused of an offence*' have been substituted for the words 
"accused persoiT’ occurring in the old section. "There have been d’fferent rulings as to 
whether the expression accused person in this section means any person accused of art 
offence, and it is now made clear that it does’’— of Objects and Reasons (1914). 
T^e proviso has been newly added. "'We have added a proviso to this section'to give 
effect to the rule laid down by the Courts that a fresh inquiry should not be made into 
the case of a person who has been discharged unless he has had an opportunity of 
showing cause" — Report of the Joint Comini//« (1922). 

1175A. Scope: — ^This section does not speak of Presidency hfagislrates, and 
the High Court has no power under this section to direct further inquiry into a case of 
dismissal of complaint or discharge of accused by a Presidency Magistrate — Kedar Nath 
v. Khetranath, 6 C.L.J. 705j Debi But v. Jutmal. 33 Cal. 1282 (1284)? Charubda v. 
Barendra, 27 Cal. 126 (129)? Mir Ahwad v. Mahomed Askari, 29 Cal. 726 ( 731, 734), 
6 C.W.N. 633; Dole Gobind, 28 Cal. 211 (216). But the High Court can exercise such 
power under sec. 439 — Malik Pratap v. Khan Mahomed, 36 Cal. 994 (997)? and if not 
under s«. 439 of this Code, at any rate under sec. 15 o! the Charter AcX-^Charoobdta v. 
Barendra, supra; Debi Bux v. Julmal, supra. See Note 682 under sec. 203. 

A Sessions Judge can revise an order of discharge passed by a Magistrate, in a case 
instituted under sec, 476, even though he is moved by a private person to do so. There is 
nothing in this Code to limit the persons who can bring the matter the order of 
discharge) to the notice of the Sessions Judge, and it is immaterial how these facts are 
brought to his notice— Peary Ld v. Sagar Mol. 49 All 230, 25 A.L.J. 42, 27 Cr.L.J. 1130. 

This section is only an enabling section and does not take away by implication the 
jurisdiction vested in a Magistrate to hear the complaint again— Harfcai v, Roya Premji, 
40 Cr.L.J. 745 ( 747), 183 I.C 283, A.I.R 1939 Sind 193. 12 R.S. 44, ILR. 1940 Kar. 
74 (F.B,), following Mir Ahwad v. Mahomed Askari, supra. See Notes under sec. 203. 

1176, Who can direct further inquiry: — ^The mention of the three tribunals 
together, the High Court, the Sessions Judge and the District Magistrate, shows that the 
Legislature intended them to have the same power with regard to the matter dealt with 
under this section— //arWflj v. Saritulla. 15 Cal 608? Korayanaswamy. 32 Mad. 220. 
But though the powers of the three tribunals are co-ordinate, still as a matter of proce- 
dure the application should be made at first to the lower tribunal. Thus, where a 
District Magistrate has dismissed a complaint under sec. 203, the High Court will not 
entertain an application for revision under this section unless a previous aPphcation has 
been made to the Sessions Judge. The High Court will interfere only as a Court of last 
resort — Gullay v. Bakar Husain, 28 All. 268; Kdi Charan, 19(M A.W.N. 232. So also, 
where the District Magistrate and the Chief Court have concurrent jurisdiction, an order 
under this section will be more conveniently made by the District Magistrate than by 
the Chief Court — Rahim Alt, 1888 P.R. 7. 

Where a person has been improperly disdiaiged, no reference to the High Court is 
necessary? the District Magistrate can himself order a fresh inquiry — Rada Vtskta, 
Ratanlal 213; Dajiba, Ratanlal 988 The intention seems to be to give rcvisional juris- 
diction to the Sessions Court or District Magistrate in cases of improper discharge 
concurrently with that of the High Court, and thereby to obviate the expense and ' 
inconvenience ‘which the necesaty to resort to the High Court might in some cases 
entail — Balasinnatambi, 14 Mad. 334 (338). 

Since the District Magistrate and the Sesaons Judge have co-ordinate powers under 
this section to direct further inquiry, it follows that where a District Magistrate has 
directed an inquiry into a case and decided upon it, the Sessions Judge is not competent 
to order further inquiry under this section— 5Aoift& Siddiq v. Shaikh Chakuri, 17 C.W.N. 
451, 17 Cr.LJ. 608 See Note 1175 under 8vd>-sec. (4) to sec. 435 In like manner, 
when the Sessions Judge has made an order for further inquiry under this section, the 
District Magistrate cannot make a contrary order, but should submit the matter to the 
High Court through the medium of the Public Prosecutor — Prithi, 12 All. 434. 'Vhen 
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a further inquiry has been refused by one of the officers, it should not be ordered by 
the other; if the Sessions Judge is of opinion that the order of the District Magistrate 
for further inquiry is vrrong, it is open to the Judge to refer the matter to the High 
Court, under sec. 438, but he has no power to review the order passed by the Distrirt 
Magistrate under this section— Darfcari v. Jagoo Lai, 22 Cal 573. 

A Distnct Magistrate can make a further mquiry not only in a case in which an 
order of discharge has been passed by a subordinate Magistrate but also in a case in 
which an order of discharge has been passed by hsmself. This section is not controlled 
by sec 369. In other words, a further inquiry does not amount to a view of a judgment 
of discharge — Bidhu Ckand^ini v. Malt Shetkh, 28 Cal. 102 (104). 

A Deputy Magistrate placed in charge of the current duties of the Distnct Magis- 
trate is not thereby invested with the jurisdiction of a District Magistrate under this 
section — Ramanafld v. Koylash, 11 CaL 236. ' 

FuTlher inquiry after prior refusal : — When a District Magistrate has once decided 
under this section that there is no case for further inquiry, he cannot subsequently order 
further inquiry; such an order would be an order reviewing the earlier one and is prohi- 
bited by sec. 369— Ngo Than, 5 Bur.L.T. 37, 13 Cr.LJ. 301. So also, where a Distnct 
Magistrate refuses to direct further inquiry, it is not competent to his successor-in-office, 
in the face of his predecessor’s order, to direct'd further inquiry — Ralla Singh v. Kari 
Stngk, 4 C.W.N. 1^. But a Distnct Magistrate, who has once declined to order further 
inquiry on the ground that there was no cause for interference, is competent to order 
fuither inquiry on a new information bemg brought to his notice — Krtshnaji, Ratanlal 
522 (523). 

1177. Who can be directed to make further inquiry:— The District 
Magistrate may be directed to make further inquiry, ,even though he exercises enhanced 
powers under sec- 30 of the Code — Jalloo, 1904 PJt. 15. The District Magistrate may 
a Bibordisvate Magistrate to make {wrthet vwquity under th\a section For the 
purposes of this section, a first class Magistrate is subordinate to the District Magistrate 
—Laskari, 7 All 853; Padmanabka, 8 Mad 18 The District Magistrate has a discretion 
in selecting the particular Magistrate who is to make the further inquiry under this 
seaion, and this discretion in selection is vested m the Distnct Magistrate and not in 
the Sessions Judge. The Sessions Judge has not the power of directing a particular 
subordinate Magistrate by name to make the further inquiry — Chundi Churn v. Hem 
Chandra, 10 CaJ. 207; Queen-Emp v. Dorabji Horwoj/i, 10 Bom 131; Ramaswami v. 
Subban, 32 CrL-J. 226, 129 I C. 79, 1930 MW.N. 911, 32 MLW. 782, A.IR. 1930 
Mad 983, Ind. Rul. 1931 Mad. 223. The language of this section is plain and leaves 
no room for doubt that the Sessions Judge has not the jwwer in directing the same 
Magistrate to go on with the inquiry in the light of the observations he has made in his 
judgment. {Per Haveliwala, AJ.C.)— /rt*«nanrf Murtjmal v SAivram, 38 Cr.LJ. 596 
(601), 168 I C. 777, A.I R. 1937 Sind 86, 9 RS. 239 In the same case Mehta. A.J.C, 
took a different view and observed: "If a Distnct Magistrate can select a Magistrate 
under him to make the further inquiry, there is no reason why the High Court and the 

Court of Session exercising the same power may not do so Ordinarily when 

the Sessions Judge docs not wish to send the case back to the same Magistrate he has 
no special choice and leaves the option to the Distnct Magistrate, but that does not 
mean that the Sessions Judge cannot selcrt the Mapstrate himself. To deny the right, 
of selection to the Sessions Judge, it must be remembered, is to deny the right to the 
High Court also, so far as the wording of sec 436 goes." But where in case of a 
Sessions offence, the Sessions Judge directed the further inquiry to be made fay a 
Magistrate specially empowered under see 30, because having formed an ojMruon on 
the evidence he considered that the case should be disposed of by a power 

Magistrate rather than that it should be committed to him (Sessions Judge). kdJ that 
the action of the Sessions Judge was not improper— r«rt IFm, 4 L.B.R. 233, 7 CrJ.J. 
493 (494) (disUnguishing 10 Cal. 207). 

The further inquiry should ordinarily be made by the sam e Mapstrate who held the 
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first inquiry — Bn; Khhore v. Copot, 11 C-WJ^. 316 (319); Ram Sharos v. Bahan, 
36 AU. 129 (132); except m case o{ death or transfer of such Magistrate, in -which case 
it may be conducted by another Magistrate — ErTamreddi, 8 Mad. 296; Amii Khan, 
a Mad. 336. But it is not illegal for the Sesaons Judge to direct the further inquiry to 
be made by a Magistrate other than the Magistrate who had discharged the accused— 
Tun Win, 4 L.B.R. 233, 7 Cr.L.J. 493 (494). IVhere the further inquiry involves the 
taking and weighing of additional evidence, the function will generally be best performed 
by the same Magistrate who made the previous inquiry; but peculiar or prejudiced views 
or even the possibility of them, may make it desirable to bring a fresh mind into dhe 
facts. IVhere the further inquiry involves the consideration of the same endence or 
of the testimony ol the same witnesses, it is usually desirable that the inquiry should 
be commiUed to a different Magistrate from the one nho has made the first inquiry and 
has already formed an opinion on the case — Bolkrishna. Ratanlal 328 (329). Where the 
Magistrate who had held the first inquiry had dealt with the case in a most unsatisfactory 
way, it was held to be a good ground for directing the further inquiry to be made by 
a different Magistrate — NarayanasKamy. 32 Mad. 220. IVhere there were many irre- 
gularities in the proceedings before the Magistrate, the High Court ordered that the 
District Magistrate should direct the case to be tried by some other Magistrate — Brlj 
Khhore V. Copal, 11 C.W.N. 316 (320). 

But the District Magistrate cannot direct the further inquiry to be held by a Magis- 
trate tnUrior to the Magistrate who held the first inquiry. Wliere a case has been tried 
by a Magistrate specially empowered under see. 30, and has ended in a discharge, the 
District Magistrate should order the further inquiry to be made by the same Magistrate 
or by another Magistrate equally empowered, but not by a Magistrate who is not 
empowered under sec. 30 and who is therefore In a sense a Court of inferior jurisdiction 
to the Court which ordered the discharge— Kodo, 12 NLR. 94, 17 CrL.J, 245. 

IVhen the District Magistrate has sent the case to a subordinate Magistrate for 
further inquiry under this section, the Sub-divisional Magistrate cannot withdraw the 
case to his otvn file from that of the subordinate Magistrate — Sentaram, Ratanlal 315 
But when a case is sent to the Sub-divisional Magistrate for further inquiry, he can 
transfer the case to a 2nd class Magistrate subonJinale to Ydm—KaTuppa, 2 Weir 553. 

1178. Dismissal of complaint:— Further inquiry may be ordered when a 
complaint is dismissed under sec 203 or 201 (3). But If a complaint was made in 
respect of one offence and the accused was convicted, further inquiry cannot be directed 
in respect of another offence for vrluch no charge was made in the complaint — Hot 
K tshare v. fugal, 27 CaL 658. tVhere a case -was taken up not upon a complaint but 
upon a police-report, a Magistrate’s order directing the case to be struck off is not a 
dismissal of complaint, and cannot be revised by the Sessions Judge — Kamru, Ratanlal 
521. No further inquiry can be directed when no complaint was made against a person 
and no regular process was issued against him — Ambar Ali \ Anjab Alt, 39 Cal. 238. 
Where a complaint has been dismissed under sec. 2C0, the revisional jurisdiction of the 
District Magistrate may be exerosed even though there may have been some irregularity 
on the part of the officer taking cognizance upon the complaint. This section also con- 
templates that where a complaint has in fact been dismissed under sec. 203, the revisional 
jurisdiction of the District Magistrate may be invoked irrespective of the consideration 
whether the dismissal is legal or illegal — Sadku Charan v. Balai, 3 P.L J. 346, 19 Cr.L.J. 
874. Where' a complaint which contained several charges was dismissed in respect of 
one of the charges, and the complaint was dismissed merely on the report of the Presi- 
dent of a PanAayet without giving the complainant any opportunity to substantiate 
his case, it was held that there should be a further inquiry into the complaint— PKrna 
Chandra v. Ambika, 23 C.W.N. 575, When ordering a further inquiry in respect of a 
complaint which has been dismissed under sec ^0, the Sessions Judge cannot direct 
that the accused be summoned, but his power is restricted to making an order for a 
further inquiry of the same nature as that which has been already made, ie , z further 
inquiry under see. 202 — Bechu Mion v. Amtar, 30 C.W.N. 312, 26 CrLJ. 305. 
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^Vhere on a complaint made against several persons the Magistrate proceeded 
against only one o{ them and convicted him, but refused to issue process against the 
others, held that the order of refusal -was to all intents and purposes an order of dis* 
imssal of complaint against those persons under see 203 — CtiUh Chandra, 29 Cal. 457, 
6 C.W.N. 638; Hau Lai. 20 Cr.L J. 835 (Pat ). See Note 675 

This section does not lay down any nile that further inquiry should only be directed 
when It is found that the judgment of the Magistrate is per\’erse or foolish. But, as a 
rule of prudence, the superior Court should not lightly discard the estimate of the 
evidence appraised by the Court which heard it, and should not set aside the disimssal 
of a complaint amply because a different vie^v of the evidence might be taken Each 
case has to be decided upon its own merits — Radita Prasad, 28 CrLJ. 857 ( 858), 
104 I C. 633, A I R. 1928 Pat. 12, 9 A I Cr R. 61. 

1179. Discheu'ge of accused: — Section 2{Q contemplates a case in which 
the complaint is disimssed without process being issued to the accused. Under sec. 253 
(2) it IS open to the Magistrate to discharge the accused at any stage of the pro- 
ceeding IVhere the Magistrate merely dismissed the complaint after the accused 
appeared in answer to summons of Court, his order cannot be considered to be othenvise 
than an order discharging the accused under sec 253 (2) , Cr. P. C —Bhagwan Das v. 
ChandCT Bhan, 35 CrLJ. 418, 147 IC 335, A.IR. 1934 All. 51, 55 All. 283. 3 A.W.R. 
137. ALR. 1934 All. 235, 1934 ALJ 69. 1934 CrC 107 The District Magistrate 
may direct further inquiry where the accused has been discharged But it is not in 
every case of discharge that a further inquiry may be directed. Where the order of 
discharge is not pert’erse or foolish, and where the Magistrate has made a full inquiry 
and dealt at length with the evidence and recorded what appears as sound reasons for 
the discharge, mterference under this section is illegal— Nura, 1903 PLR. 101; 
Nanruddxn v Abdul, 1916 PW.R 20, 17 CrL.J. 161 s Dam. 3 LahLJ 97, 22 
CrLJ. 199, 60 IC. 55) Ktshan Chand, 21 CrLJ 591 (Lah), 57 IC 91; Fats 
Muhammad, 7 LahLJ 216, 26 PLR 198, 26 CrLJ 1328; Khan Zammatt, 
26 CrLJ. 1357, 89 IC 397, 1 Lah Cas 372. AIR 1926 Lah 81. Although 
the word ‘improperly’ which occurs before the word ‘discharged’ m section 437, is 
onutted in this section, sull it is illegal to direct a further inquiry unless the order of 
discharge was improper, i e., mamfeslty per\-erse Of foolish or based upon a record of 
evidence which was obviously incomplete— /Ciru. 1911 PR 10, 11 I C. 132 (138); Zahur 
v. Niadar, 9 Lah.L J. 114, 28 CrLJ. 238; SaKon. 26 PL.R. 291, 26 CrLJ. 1393; Nabx 
Bux, 1 Lah. 21 6; Copd Das v. Maghi Ram. 26 P.L.R 353, 26 Cr L J 1508; Skeo Ckatan, 
21 NLR. 88; Totfo. 12 NLR. 94, 17 CrLJ. 245; Kallu, 4 LahLJ 411, 23 CrLJ 693; 
Mami, 27 P.LR 397, 27 Cr.L.J. 565. An order of discharge should not be set aside in 
revision except on such grounds as would Justify the setting aside of an order of acquittal 
m appeal. That is, an order of disdiarge whidi is made after heanng all the e\"idence 
for the prosecution ought not to be set aside unless it can be said that the order is 
per\'erse or manifestly unreasonable and inconsistent with an honest appreciation of the 
evidence before the Court— Poroilirom, 57 Bom. 430, 35 BomLR. 245, 1933 CrC 470 
(473). See also Durgadas, ated m Note 1181. But the Allahabad High Court is of 
opinion that there is no rule that a Sessions’ Judge cannot interfere with an order of 
distharge passed by a Magistrate unless the order is manifestly foolish and pxrverse. 
The SesMons Judge can rciise the order of discharge passed by a Magistrate, where he 
disagrees with the finding of the Mapstiate and points out considerations which 
in his opinion should have led to a different thing— Peary Lai v. Sugar Mai, 49 AIL 
230, 27 CrLJ. 1130. The word ’‘improperly” which is to be found in see. 437 has been 
omitted from this section, and the onusaon seems to indicate that it was intended by 
the Legislature to confer a very wide discretiim. so as to meet not only the case in 
which an improper discharge has been mode but also those cases in wLdi upon the 
facts as they stand the discharge is proper but in the interests of justice and m re^d 
to the peculiar and particular facts of the case it u nght that the mquir^* cJir'nH 5* 
reopened-CAo/u, 9 AIL 52 ( 57, 58), 1SS6 A.W.N. 281 (RB.). 
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No formal order of disdiarge is necessary, to enable the District Magistrate to 
direct further inquiry. When an order is one of disdiarge in substance, though not in 
form, the Sessions Judge or the District Magistrate is competent, upon motion being 
made by the complainant, to make an order for further inquiry — Nogendra Nath v. 
Kolb, 8 C.\V.N. 456. Where after the issue of warrant against certain persons, the 
Magistrate does not think it proper to proceed further and slops further proceedings, 
the temunalion of the proceedings is in effect an order of discharge and is, therefore, 
subject to revision under this section— Afoul StH|h v. Mahabir, 4 C.W.N. 242. Where 
a Magistrate deliberately frames a charge on a minor section instead of on the major 
section on which the case starts, his action in equivalent to a discharge with regard to’ 
the major offence. The Sessions Court has power to interfere under this section in such 
a case— Ganga Datla. A.I.R. 1936 Nag. 87, 37 Cr.LJ. 715, 162 l.C. 925, 1936 Cr.C 5S2. 
WTiere, therefore, a person was charged with offences under secs. 323 and 307, I. P. C., 
and the Magistrate framed a charge under sec 323 only and said nothing about sec 307, 
held that this was equivalent to saying that there was no evidence against the accused 
of an offence under sec 307. I. P. C, and that in effect the accused was discharged 
of that offence. The Court of revision could, therefore, order further inquiry in respect 
of that offence — Shea Narain v. Radha Mohan, 42 All. 128 (130), 53 l.C. 618, 20 
Cr.L.J. 778, A.I.R. 1919 All. 66, 17 A.L.J. 1093; Sukhlal, 35 Cr.L.J. 865, 148 l.C. 999, 
A.I.R. 1934 Cr.C 193, 1934 A.L.J. 478. 

This section applies where the accused has been discharged, le., discharged under 
sec 209, 253 or 259— Ve/u v. Chidambaram, 33 Mad. 85; therefore, no further inquiry 
can be directed when the accused has been ocquitttd by a Magistrate — Baijruith v. 
Gaurikanla, 20 Cal. 633j Evamrtddi, 8 Mad. 296; Jaliram v. Rojkuntar, 5 C.WJ^. 72; 
Bishun Das. 7 CW.N. 493; Kallu. 35 CrJLJ. 1151, 150 l.C. 852, II O.WJ'f. 818, 
A.I.R. 1934 Oudh 327, AI.R. 1934 Oudh 323. If the complainant is aggrieved by the 
dismissal of his complaint and the discharge of the accused under sec 259, Cr. P. C, 
it is open to him to move the Sessions Court to order further inquiry Under this section 
because this section is now amended and relates not only to a dismissal ol complaint 
under sec. 203 or under sub-sec. (3) of sec 204 but to any case where persons accused 
of an offence have been discharged — Chellomal v. Kewalmal Jeromdas, 40 Cr.LJ. 287, 
179 I.C. 898, A1,R. 1939 Sind 38. 11 R.S. 164, X.LR. 1939 Kar. 228 Thus, where a 
complaint in a summons case has been dismissed for default, the order is one under 
section 247 acquitting the accused. Such an order does not fall within the pur- 
view of section 436— Bindra v. Bkagawanta. 25'CrL.J. 359, 77 l.C. 295, A.I.R. 
1925 Oudh 44. Even, if an order of acquittal was passed in a warrant case 
without any cha^e having been framed or evidence for the defence taken, stiff it 
cannot be subject of revision under this section — Sayid Khan, 1 AXJ. 415. IVhere 
an accused is discharged under circumstances which make the order of discharge 
equivalent to one of acquittal, no further proceedings should be taken against him 
under this section— Xiru, 10 P.R. 1911, 11 l.C 132 (137), 12 CrL.J. 364; Dodd, 
1900 P.LR. 31; Pothuri Venkataramayya, 17 Cr.L.J. 95 (Mad.). Thus, where in a 
summons case, the Magistrate follows the procedure of a warrant case and discharges 
the accused, the order of discharge is one of acquittal, although he styles it as an order 
of disdiarge, and no order under this section can be passed — VenkataramaiyOT, 8 MX.T. 
78, 11 CtL.J. 350. SinuIaTly, after a charge has been framed in a warrant case, the 
accused can only be acquitted under sec. 258 and not discharged, and if the Magistrate 
erroneously passes an order of discharge, still there can be no order for further inquiry— 
Stiramulu v. Veerasalingam, 38 Mad. 585. 'Where after a full trial the accused persons 
were discharged, the discharge was for all practical purposes as good as an acquittal, 
and there should be no order for further inquiry — Sundar v. Bhaiyan, 4 LahLJ. 331. 

The discharge of the accused under sec. 494 («) upon withdrawal of the case by the 
Public Prosecutor before the frame of charge ^es not amount to an acquittal, and 
further inquiry may be directed— Afafo, 30 PX.R. 58. 30 Cr.L.J. 233; Kanhaiya Lai v. 
Baijnath. 34 Cr.L J. 519. 143 l.C. 77. AlJh 1933 Nag. 78. 1933 CrC. 315, 29 N.L.R. 
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201, Ind. Ru!. 1933 Nag. 149; Devendra KutMiT Roy v. Yai Bakht Chaudhury, 40 
Cr.L.J. 349 (353), 18u l.C. 3^4, AiK. 19«9 Lai. 43 C.W.N. 301, 11 R.C. 676, 
IX.K. (19 j 9) 1 Lai. 407. Sae also Daltatiaya Oov.nJiao Pakode v. Bmp., 39 CrLJ. 
65 l67), 172 I.C 130, A.I R. 1938 Nag. 76, lO UN. 167. 

Ihe circumstances under whicli an order at discharge under see. 209, Criminal 
Pioceduie Lode, will be set aside art exactly sjndai to tliose in which an order would 
be set aside which had been passed under sec 253, Cr. P. C. — Zcrwi, 35 Cr L J. 1282, 
151 I.C. 143, A.I.iL 1934 Pesh. 52, 1934 LrL. 584, loUoning Parasliiam, 143 I.C. 28, 
A.I.R. 1933 Bom. 158, 35 Bom.L.R. 245, Ind. Uul 1933 Bom. 266, 34 CrXJ. 564, 
1933 Cr.C. 470, 57 Bom. 43Q and dissenuog Irom Aulad Hussaii:, 32 Cr L J. 128, 
1930 Cr.C. 955, 7 O.W.N. 749, A I.U. 1930 Uudh 415, 128 I.C. 285. But see Ram- 
chaiidja, cited in Note 1190, which overruled Paiasktam, supra 

No turther inquiry can he directed where the proceedings have been stopped under 
sec. 249 and the accused has been released — Achhtu, 1913 P.R. 9, 13 Cr.L J. 860. 

No further inquiry can be directed in a case where the accused has been convicted. 
If in fact in such a case the Sessions Judge thinks that further inquiry is necessary, he 
must report the matter to the High Court, which Court alone can direct further inquiry 
m such a case — Valav, Ratanlal 407. 

IVhcre the order is neither one of dismissal of complaint nor one of discharge of 
accused, no order for further inquiry can be passed. Thus, where on the acquittal of 
an accused, the other accused agamst whom processes of arrest had been issued surren* 
dered before the Deputy Magistrate, and he passed an order directmg that the accused 
should not be proceeded against and that the wanant and other processes issued against 
him be withdrawn, the order was neither one ol dismissal ol complaint nor one of 
discharge of the accused, and the Distnct Magistrate had no jurisdiction under thi^ 
section to direct further inquiry — Panchu v Khoosdcl, 12 C.VVJ'J. 68 

\/hcn the Police refer a case as false and the Magistrate orders it to be so treated 
this is not a judicial act and such an order is not revisabie by the Sessions Judge under 
this section — Venkata Subba Rao v. Anjanayutu, 33 CrLJ 785 (783), 139 IC. 500, 
1932 M.W.N. 548, Ind Rul 1932 Mad 733, 36 M.L.W. 788. A I.R. 1932 Mad. 673, 
63 M,LJ. 679, 1932 Cr.C. 831. 

1180. No further inquiry where no accusation of 'offence*:- — Further 
inquiry can be directed only in the case of an accused person, the term ‘accused’ means 
a person accused of an offence and not a person against whom proceedings are taken 
under Chap. VIII — Imam Mandal, 27 Cal 662; Dayanath, 33 Cal 8 Therefore, sec. 436 
does not enable a Court to order furtlier inquiry to be made m a case of discharge of a 
person against whom security proceedings were taken under Chap VIII, because such 
a person was not in the position of an accused person and could not be said to base 
committed an ‘oflence ’ — Imam Mandal, 27 Cal. 662; Dayanath, 33 Cal. 8; Roshan Singh, 
46 All. 235; Md. Yusuj v. Abdul Majtd, 53 All. 148, 32 Cr.L J 570. 130 1 C. 630, 1930 
ALJ. 1475, A.IR. 1931 All. 53. 1931 CrC. 125, Ind Rul 1931 AIL 294; Maung Than. 
AIR. 1924 Rang 207, 81 I.C. 970, 25 Cr.L.J 1146, 2 Rang 30 (31); Vclu v. Chidam- 
baram. 33 Mad. 85; Naram v. Durga. 1911 PR 6, 12 CrL.J. 232, 10 IC. 178. The 
word ‘discharged’ ip sec. 119 means only ‘pennittcd to depart' and docs not the 
discharge of an accused as contemplated b> this section; therefore, further mquiry 
cannot be directed in a case of discharge under sec. 119— Vrfw v. Clndambatam, supra. 
This is now made clear by the present amendment by the use of the words "accused 
of an offence." (The contrary view taken in 21 AIL 107, 24 All. 148. 36 AIL 147, 
16 Bom. 661, 35 Bom. 401, is no longer correa). If a Distnct Magistrate, on examirung 
the record of a security case, is of opin.on that the person (Lscharged by the subordinate 
Magistrate ought to be proceeded aga.nst. he can, under sec 4C8, report the result 
of his examination of the record to the H gh Coart. i.hich w.ll then pass the necessary 
orders. But he cannot d rca turther inquir> vndet see 435 — Rosken S-ngli, 46 AIL 235 
22 ALJ. 129, 25 CrLJ. 467; Ncur Alur. 51* AIL 40S, 30 CrXJ. 63 ( 64); Md. Yusuf 
V. Abdul Majid, supra. 

Cb.— SS 
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This section does not apply to proceedings under sec. 133 of the Code, since the 
person proceeded against under that section is not said to have committed an ‘offence’. 
A Sessions Judge or District Magistrate acts without junsdiction if he directs further 
inquiry into proceedings under that section — S««afh v. Atnaddi, 24 Cal. 395; Idranath, 
?,5 Cal. 425; Pjttkipal, 2 0.\V.N. 549, 26 CrL-J. 4251. The only action vfhich a Sessions 
Judge or District Magistrate can take in s’jch case will be under sec. 438 — PTtlhipd, 
supra. Similarly, proceedings under sec 144 do not refer to any offence; and no further 
inquiry can be directed in a case under that section — Hot Kishore v. Jugal, 27 Cal. 658. 
5o also, this section does not authorise a Magistrate to direct further inquiry into a case 
under section 145, as that section has no reference to any offence at- all— C/io/Aa 
V. NtTanjan, 20 Cal. 729; Afaung San v. Afaung Mye, 30 ’C-.L.J. 709, 117 I.C 
59, A.I.R. 1928 Rang. 292, Ind Rul. 1929 Rang. 171. The proper procedure in such 
a case is to make a reference to the High Court under sec. A2i~AJaung San, supra. So 
again, the District Magistrate cannot direct further inquiry into cases under sec. 488, 
since refusal of maintenance is not an ‘offence’ and the application tor maintenance is 
not a complaint of an offence— Parrot/ v. Choley, 17 C.P.L.R. 127, 1 CrXJ. 864; 
Tokee Bibee v. Abdul Khan, 5 Cal. 536. 

1181. When further inquiry may be directed: — A Sessions Judge or 
District Magistrate has iunsdiction to direct further inquiry or a re-hearing upon the 
seme materials which were before the subordinate Magistrate though there is no further 
iitdence forthcoming — Haridas v Saritutla, 15 Cal. 608; Balasmnatambi, 14 Mad 334; 
Dorab]i, 10 Bom. 131; Chotu, 9 All. 52 ( 56) (FB.)j Doyanand, 23 A.L J. 20, 25 CrLJ. 
376; Sakib Hour v Md. Kasim, 14 P.R. 1891; Haider Khan, 25 Cr.L J 66, 75 I C 978, 
A.IR. 1925 Oudh 36; Po Yin. 3 LBR. 97. Further inquiry does not in all cases mean 
taking of additional evidence, but may mean rehearing and reconsideration of the evidence 
'already taken— D kI/j. 1901 P.R. 2; Sheoeharan, 21 N.L.R. 88, 26 Cr.LJ. 1537, 90 I.C. 
385, AIR. 1926 Nag. 117; Begraf. 10 SL.R. 68, 17 Cr.LJ. 349 , But in Harbhanj v. 
Jowala, 1887 P.R. 68. and Amir Khan, 8 Mad. 336, it has been held that further inquiry 
means the taking of additional evidence and not a mere re-hearing of the same evidence, 
which is the same thing as retrial; and therefore, where there has been a full inquiry 
by a competent Court and the accused has been discharged, the Sessions Judge has 
no power to direct a further inquiry, unless further evidence has been disclosed — 
Dodd, 1900 P.L.R. 31. The Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evident^ carefully and has given sufficient 
reason for the discharge of the accused, and no fresh evidence is likely to be produced 
cn further inquiry, the superior Court should hesitate before ordermg further inquiry, 
unless there are palpable errors in the dedaon of the lower Court — Abdul Rashid v. 
AJomtaz, 38 CL.J. 206. A I.R. 1924 Cal. 229, 25 Cr.L.J. 191; Sulaa v. Piafulla. 
50 C.L.J. 284, 1929 Cr.C. 467, A.I.R. 1929 Cal. 7SS. 

Reference may be made to the case in Hori Doss Sanyo! v. SorifKllu. 15 Cal. 608 
(F.B.L the case in Queen-Emp .v. Chatu, 9 All. 52. 1885 A.W.N. 281 (F.B ), the case 
in Narayanaswamy Naidu v. Emp., 32 Mad. 220, 1 I.C 228, 19 ML.J. 157, and the 
case in Begraf Basharam v. Emp.. 10 SL.R. 68, 35 I.C 525, A.I.R. 1916 Sind 63, 
17 Cr.L.J. 349, in support of the statement that a Sessions Judge or.District Magistrate 
has jurisdiction to direct a further inquiry or re-hearing upon the same materials which 
■were before the Subordinate Magistrate, ftoagh there is no further evidence forthcoming. 
But none of those cases \s authority for the statement that any such further inquiry or 
re-hearing is justified when the order of the Magistrate upon the evidence appears to 
be a reasonable order — Aztzuddin R. Faruqui v. Emp., 40 CrX.J. 454 (455), I.L.R. 1939 
Kar. 370. 180 I.C 581. 11 RS. 180. AI.R. 1939 Sind 71. 

Generally speaking, further inquiry a^er discharge is improper unless the order of 
discharge is manifestly perverse or foolish or is based upon a record of evidence which 
is obviously incomplete— Kiru, 11 I.C 132. 12 Cr.LJ 364, 24 P.W.R. 1911 (Cr), 
205 P L R. 1911, 10 P.R. 1911 (Cr.) ( (F B.) ; Doai v. Emp . 60 I C. 55. 22 Cr.L.J. 199. 
3 U.PX.R. (L) 11. 3 Lah.LJ. 97; Nabi Baksh v. Emp, 56 IC. 777, 1 Lah. 216, 
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This section does not apply to proceedings under sec. 133 of the Code, since the 
person proceeded against under that section is not said to have committed an ‘oflence’. 
A Sessions Judge or District Magistrate acts without jurisdiction if he directs further 
inquiry into proceedings under that section — Snrtatk v. Atnaddt, 24 Cal. 395; Idranaih, 
25 Cal. 425; PrithipaU 2 O.W.N. 549, 26 CrX.J. 1251. The only action which a Sessions 
Judge or District Magistrate can take in such case will be under sec. 438 — Prtthipal, 
supra. Similarly, proceedings under sec. 144 do not refer to any offence; and no further 
inquiry can be directed in a case under that section — Hot Kishore v. Jugal, 27 Cal- 653. 
So also, this section does not authorise a Magistrate to direct further inquiry into a case 
under section 145, as that section has no reference to any offence at- all— Chatfia 
V. NtTanjan, 20 Cal, 729; Maung Son v. Maung Mye, 30 'C'.LJ, 709, 117 IC. 
59, A.I.R. 1928 Rang. 292, Ind. Rul 1929 Rang. 171. The proper procedure in such 
a case is to make a reference to the High Court under sec. 438— Afoung San. supra. So 
again, the District Magistrate cannot direct further inquiry into cases under sec. 46S, 
since refusal of maintenance is not an 'offence' and the application for maintenance is 
not a complaint of an offence — Parbati v. Chotey, 17 C.P.L.R. 127, 1 Cr L.J. 864; 
Tokec Bibet v. Abdul Khan, 5 Cal. S36. 

1181. When further inquiry may be directed: — A Sessions Judge or 
District Magistrate has jurisdiaion to direct further inquiry or a re-heanng upon tht 
fame materials which were before the subordinate Magistrate though there is no jurfher 
fcvideaee forthcoming — fforidas v. SarituHa. 15 Cal. 608j Balasinnaiambi, 14 Mad. 334; 
DoTa6;i. 10 Bom. 131} Cholu. 9 All 52 (58) (FB.)} Dayanand, 23 AL.J. 20, 28 Cr.LL 
376; Sahib Kaur v. Md Kasim. U P.R. 1891} Haider Khan. 25 CrLJ. 65, 75 IC. 978, 
A.I.R. 1925 Oudh 36; Po Yin. 3 L.B.R. 97. Further Inquiry does not in all cases mean 
taking of additional evidence, but may mean reheanng and reconsideration of the evidence 
already taken— D«//<r. 1901 P.R. 2; Sheocharan, 21 N.LR. 88. 26 Cr.LJ. 1537, 90 I.C 
385, AI.R. 1926 Nag. 117; Begrau 10 S.L.R. 68. 17 Cr.LJ. 349.. But in Harbhan] v. 
Jowala. 1887 P R. 68, and Amir Khan, 8 Mad. 336, it has been held that further inquiry 
means the taking of additional evidence and not a mere re*hearing of the same evidence, 
which IS the same thing as retnal; and therefore, where there has been a full inquiry 
by a competent Court and the accused has been discharged, the Sessions Judge has 
no power to direct a further inquiry, unless further evidence has been disclosed-— 
Dodd, 1900 PLR. 31. The Calcutta High Court has also held that in cases where 
the tr)-ing Magistrate has discussed the evidence carefully and has given sufficient 
reason for the discharge of the accused, and no fresh evidence is likely to be produced 
cn further inquiry, the superior Court should hesitate before ordering further ini^uy- 
unless there are palpable errors in the dedsion of the lower Court — Abdul Rashid v. 
Momtae, 38 C.LJ. 206, AI.R. 1924 Cal. 229, 25 CrLJ. 191; Sulav v. Pfafulla, 
50 C.L.3. 284, 1929 Cr.C. 467, A I.R. 1929 Cal. 755. 

Reference may be made to the case in ffari Doss San>( 2 l v. SoTilwIla, 15 Cal. 608 
(F.B 1, the case m Queen-Emp .v. Chaiu. 9 All. 52. 1885 A.W.N. 281 (FB-l. the case 
in Narayanaswamy Katdu v. Emp , 32 Mad 220, 1 I C. 228, 19 M L.J. 157, and the 
case in Begraj Basharam v. Emp., 10 SLR. 68, 35 I.C. 525. A.LR. 1916 Siod 63, 
17 Cr.L.J 349, in support of the statement that a Sessions Judge or.District Magistrate 
has jurisdiction to direct a further inquiry or re-hearing upon the same materials which 
were before the Subordinate Magistrate, though there is no further evidence forthcoming. 
But none of those cases is authority for the statement that any such further inquiry or 
re-hearing is justified when the order of the Magistrate upon the evidence appears to 
be a reasonable order— Azirwddin R. Faruqui v Emp . 40 Cr.L.J. 454 (455), I.L R. 1939 
Kar. 370. 180 IC. 581, 11 R.S 180, A1.R. 1^ Smd 71. 

Generally speaking, further inquiry after discharge is improper unless the order of 
disdiarge is manifestly per\’erse or fooli^ or is based upon a record of evidence which 
is obviously mcomplete— Kiru, 11 I C. 132, 12 CrL.J. 364, 24 P.W.R. 1911 (Cr.), 
205 PLR. 1911, 10 P.R 1911 (Cr)((F.R>} Dani v. Emp.. 60 I.C 55. 22 CrLJ 199. 
3 U.PXR. (L.) 11. 3 Lah.L.J. 97} NoW Baksk v. Emp. 56 I.C. 777. 1 Lah. 216, 
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21 CrL.J. 521, 109 P.L.R. 1920, 8 P.WJL 1920 (Cr.)? Kaiam Chand v. Malhra Das. 
72 LC. 369, A.I.R. 1923 Lah. 329, 24 CriJ. 369, 7 P.W.R. 1923 (Cr.); Jagadamb, 
81 I.C. 802, A.I.R. 1924 Oudh 368, 25 Cr.L.J. 1026, 11 OL.J. 334, 1 O.W.N. 345; 
Sazar Muhammad v. Jumma, 38 CrLJ. 1072, 171 I.C. 336, 39 P.LR. 402, A.I.R. 
1937 Lali. 682, 10 R L. 186. The same pnnaple is applicable to cases whete a complaint 
has been dismissed under sec. 203, Cr. P. C . — Nazar Muliatnmad v. Jumma, supra; 
Mail Lai v. Emp, 29 Cc.L.J. 39, 9 A ICrR. 328 and 399, A.I.R. 1923 Lah. 97. 103 I.C. 
455, 9 LahL.j. 508, not following Pearey Lai v. Sagar Mai, 97 I C. 650, 49 All. 230, 
27 Cr.LJ. 1130, 25 A.LJ. 42, A.I.R. 1927 All. 38. But see AuJad Husam, 32 Cr.LJ. 
128, 123 I.C. 285, 7 O.W.N. 749. A.I R. 1930 Oudh 415, Ind. Rul. 1931 Oudh 45, 
1930 Cr.C. 955; Dulu v. Khusal. 147 IC 447, 34 P.L.R. 833, 35 Cr.L.J. 449 (451); 
Sheocharan, supra; Nathu, 37 Cr.L.J. 89, 159 IC. 238, 8 RN. 124, 18 N.LJ. 90. 
It may be that another view may be taken of the case than that which the Magistrate 
took; but that arcutnstance alone would not justify a rctnal— A/uboruft Jan v. Jiahat 
Jan. 32 Cr.LJ. 302, 129 I.C. 300, AI.R. 1930 Lah. 543, 1930 CrC. 691, Ind. Rul. 1931 
Lah. 188, 31 PLR. 729; hhar Singk, Ind. Rul 1932 Lah 631. Where the Magistrate 
has not dealt with the evidence, it is certainly open to the District Magistrate to direct 
a further enquiry — Bhagawantrao. 37 Cr.L J. 858, 163 LC 702, 18 N L.J. 238, following 
Shcocharan, supra. Where a man is discharged under circumstances which make the 
order of discharge equivalent to one of acquittal, no further proceedings should be taken 
against him under this section— K»r«, supra. The mere fact that the Distna Magistrate 
places a different value on the evidence from that placed by the trial Court is not a 
good reason for directing further enquiry under this section— Dam, 60 LC. 55, 22 Cr.L.J. 
199, 3 Lah. 97. The order of the Magistrate may not commend itself to the District 
Magistrate, the Magistrate may or may not have attached too much importance to the 
diKrepancies and too little to the probabilities, but unless the order can be said to be 
perverse or foolish, it will not be interfered with— C/iM/am, 102 1 C. 783, A.I.R 1927 Lah. 
815, 28 CrLJ. 607. See also Daulat Ram. 34 CrLJ 190. 141 I C 263, 34 P.L.R 148, 
AIR. 1933 Lah 166, 1933 Cr.C. 311, Ind Rul. 1933 Lah. 105 Unless the view taken 
by the Magistrate is palpably unreasonable or perverse, the Sessions Judge or the District 
Magistrate should not order further enquiry on the same matenals because he was 
inclined to take a view of the evidence different from that of the Magistrate— Diioan 
Stngit. 34 Cr.LJ, 735 (737), 144 IC 331, AI.R. 1933 Lah 561, 34 PLR. 719. 1933 
Cr C. 819, Ind. Rul. 1933 Lah 440 It is not for the accused to convince the Court of 
Revision why further enquiry should not be ordered against him, but it is for the prose- 
cution to bring the case within the rule laid down m Kttu's case— Diwan Smgk, supra. 

*An order of discharge should only be set aside very sparingly and only when it can 
be said either to be pers-erse or prma facie incorrect when there is a suggestion that any 
further evidence may be forthcoming. But in this section no distinction is drawn 
between a discharge where all the evidence had been heard for the prosocuUon and a 
discharge where it had not all been heard— fVarir Ahmad, 36 Cr.LJ. 202 AIR. 1934 
All. 944, 4 A.W.R. 37. 152 I.C. 884, 1934 CrC 1256. \Vhere the trying Magistrate 
had not overlooked or ignored any evidence nor could it be said that the snew taken 
by the trying Magistrate was palpably unreasonable or per\cr5e and it was found that 
the trying Magistrate had seen and heard the witnesses and was not sausfied with their 
evidence and the order of discharge was one which could not be said to be either perverse 
or pnma facie incorrect, a further enquiry under this section should not be ordered in 
the case — Kallu. 35 CrLJ, 1151, 150 LC. K2, 11 O.WJs'. 818, A.LR, 1934 Oudh 327 
A.L.R. 1934 Oudh 323. 

\\'hcn the complainant docs not choose to be present for being examined on oath 
and his complaint is dismissed under sec 203, Cr. P. C., he cannot be heard afterwards 
to say that the matter should be sent bade to the Magistrate for further enquiry— Ram 
Piosad, 29 Cr.L J. 793, 111 LC 126, 48 CLJ. 90, ALIL 1923 CaL 569. 11 A.LCr.R 48. 
\\’hcrc the Magistrate did not personally exaiiune the applicant and record his statement 
when the complaint was presented and did not take the applicant's evidence, these were 
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This section does not apply to proceeding^ under sec. 133 of the Code, since the 
person proceeded against under that section is not said to have committed an 'offence’. 
A Sess'ons Judge or District Magistrate acts without jurisdiction if he directs further 
inquiry into proceedings under that section — Sttnath v. Ainaddi, 24 Cal. 395; Idranalh, 
25 CaL 425; Pritlnpal, 2 O.W.N. 549, 26 CrX.J. 1251. The only action which a Sessions 
Judge or District Magistrate can take in such case will be under sec. 438— PnVAiM 
supra. Similarly, proceedings under sec. 144 do not refer to any offence; and no further 
inquiry can be directed in a case under that section — ffar Kishore v. Jugal, 27 Cal. 658 
So also, this section does not authorise a Magistrate to direct further inquiry into a case 
under section 145, as that section has no reference to any offence at zW—Chaihtt 
V. Niranjan, 20 Cal 729; Maung San v. Maung Mye, 30 'C’.LJ. 709, 117 IC. 
59, A I.R. 1928 Rang. 292, Ind. Rol. 1929 Rang. 171. The proper procedure in such 
a case is to make a reference to the High Court under sec. 438 — Maung San, supra. So 
again, the District Magistrate cannot direct further inquiry into cases under sec. 488, 
since refusal of maintenance is not an ‘offence’ and the application for maintenance is 
not a complaint of an offence — Parbatt v. Chotey, 17 C.P.L.R. 127, 1 CrLJ. 884; 
Tokee Bibee v. Abdul Khan, S Cal. 536. 

1181. When further inquiry may be directed: — A Sessions Judge or 
District Magistrate has jurisdiction to direct further inquiry or a re-hearing upon the 
same materials whidi were before the subordinate Magistrate though there is no juTthei 
uidence forthcoming— Horidcs v. Suritulla, 15 Cal 608; Balastnnatambi, 14 Mad. 334; 
Dorebji, 10 Bom. 131; Cholu. 9 AH. 52 (5$) (F.B.); Dayanond. 23 AL.J. 20, 25 CtL.J. 
S76i Sokjfe Kaur v. Md. Kasim. 14 PR. 1891; Haider Khan. 25 Cr.L J 65. 75 I.C. 978, 
A.IR. 1925 Oudh 36; Po Vm, 3 L.B.R. 97. Further inquiry does not in all cases mean 
taking of additional evidence, but may mean rehearing and reconsideration of the evidence 
’already taken— Du/fa. 1901 PR. 2; Sheotharon, 21 N.LR. 88. 26 Cr.LJ. 1537, 90 I.C. 
385. A.I.R. 1926 Nag. 117; Begraj, 10 SL.R. 68. 17 Cr.L J. 349.. But in Harthanj v. 
Jov!(da, 1887 P.R. 68, and Amh Khan, 8 Mad 336, it has been he’d that further inquiry 
means the taking of additional evidence and not a mere re-hearing of the same evidence, 
which is the same thing as retrial; and therefore, where there has been a full inquiry 
by a competent Court and the accused has been discharged, the Sessions Judge has 
no power to direct a further inquiry, unless further evidence has been disclosed— 
Dodd, 1900 P.L.R. 31. The Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evidence carefully and has given suffiaent 
reason for the diKhaige of the accused, and no fresh evidence is likely to be produ^ 
cn further inquiry, the superior Court should hesitate before ordering further inquiry, 
unless there are palpable errors in the decirion of the lower Court — Abdid Rashid v. 
Momtaz, 38 C.L.J. 206, A.IR. 1924 CaL 229, 25 CrXJ, 191; Safat' v. PiafuUa. 
50 CLJ. 284. 1929 CrC. 467, A I.R. 1929 CaL 755 

Reference may be made to the case in f/ari Dass Sanyol v. SarituUa, 15 CaL 608 
fF.B ), the case m Queen-Emp .v. Ckatu. 9 All 52. 2885 A \V.N. 281 (F.B ), the case 
in Narayanasu/amy Natdu v. Emp, 32 Mad 220, 1 IC. 228, 19 MLJ. 157, and the 
case in Begraj Basharam v Bmp. JO SL.R 68. 35 I.C 525, A.I.R. 1916 Smd 63. 
17 Cr.L J. 349, in support of the statement that a Sessions Judge or.Distrlct Magistrate 
has jurisdiction to direct a further inquiry or re-hearing upon the same materials which 
were before the Subordinate Magistrate, though there is no further evidence forthcoming. 
But none of those cases is authority for the statement that any such further inq'.ury or 
re-hearing is Justified when the order of the Magistrate upon the evidence appears to 
be a reasonable order — Aztzuddin R. Faruijui v. Emp., 40 Cr.L.J. 454 (4551, I L.R. 1959 
Kar. 370, 180 I.C. 581, 11 R.S. 180. A.I.R. 1939 Sind 71. 

Generally speaking, further inquiry after discharge is improper unless the order of 
discharge is manifestly perverse or foolish or is based upon a record of evidence which 
is obviously incomplete— Kiw. 11 I,C 132, 12 CrL.J. 364. 24 P.W.R. 1911 (Cr.), 
205 PLR. 1911, 10 P.R. 1911 (Cr.)((FB )5 Dani v. Emp.. 60 IC. 55. 22 CrL.J. 199. 
3 U.Pi.R, (L.) 11, 3 Lahi.J. 97; Nabi Baksh v, Emp, S6 1C, 777, 1 Lah. 216. 
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21 Cr.L.J. 521, 109 P.L.R. 1920, 8 P.WJL 1920 <Cr.)i Kajam Chand v. Mathra Das. 
72 LC. 369, A.I.R. 1923 Lah. 329. 24 CriJ. 369. 7 P.W.R. 1923 (Cr.); Jagadamb, 
81 I.C 802, A1.R. 1924 Oudh 368. 25 CrLJ. 1026, 11 O.L.J. 334, 1 O.WN. 345; 
Naza: Muhammad v Jumma, 38 Cr.LJ. 1072, 171 I.C. 336, 39 P.L.R. 402, A.I.a 
1937 Lah. 682, 10 R L 186. The same pnoaple is applicable to cases where a complaint 
has been dismissed under sec. 203, Cr. P. C — Nazaj Muhammad v. Jumma, supra; 
Moti Lai V. Emp., 29 Cr.L.J. 39, 9 A.I CrR 328 and 399, A.I.R 1928 Lah. 97. 106 I.C. 
455, 9 LahLJ. 508, not (ollouing Pcatey Lai v Sagar Mai, 97 I C. 650, 49 AIL 230, 
27 Cr.L.J. 1130, 25 A.L.J. 42, A.I.R. 1927 All 38. But see AuJad Husain, 32 Cr.LJ. 
128, 123 I.C. 285, 7 O.W.N. 749, A.I R. 1930 Oudh 415, Ind Rul. 1931 Oudh 45, 
1930 Cr.C 955; Dulu v. Khusal. 147 IC 447, 34 PLR 833, 35 CrLJ. 449 (451); 
Shcocbaian, supra; Nathu, 37 CrLJ. 89, 159 1C. 238, 8 RN 124, 18 N.L.J. 90. 
It may be that another view may be taken of the case than that which the Magistrate 
took; but that arcumstance alone would not justify a ittml— Mubarak Jan v Rahat 
Jan. 32 Cr.LJ. 302, 129 1 C 300, A.I R. 1930 Lah 543, 1930 Cr C. 691, Ind. Rul. 1931 
Lah. 188, 31 P.LR. 729; hhar Smgk, Ind. Rul 1932 Lah 631. IVhere the Magistrate 
has not dealt with the evidence, it is certainly open to the District Magistrate to direct 
a further enquiry — Bhagauiantrao, 37 CrL.J. 858, 163 I.C. 702, 18 NL J 238, following 
Sheocharan, supra. IVhere a man is discharged under circumstances which make the 
order of discharge equivalent to one of acquittal, no further proceedings should be taken 
against him under this section— JCirw, supra. The mere fact that the District Magistrate 
places a different value on the evidence from that placed by the trial Court is not a 
good reason for directing further enquiry under this section— Don;, 60 I C. 55, 22 Cr.LJ. 
199, 3 Lah. 97. The order of the Magistrate may not commend itself to the District 
Magistrate, the Magistrate may or may not have attached too much importance to the 
discrepancies and too little to the prolubiliUes. but unless the order can be said to be 
perverse or foolish, u will not be interfered wth—Ckulam. 102 I.C. 783, A.I.R. 1927 Lah. 
815, 28 CrLJ 607. See also Daulal Ram. 34 CrLJ 190, 141 I C 263, 34 P.LR. 148, 
A.I.R. 1933 Lah. 166, 1933 CrC. 311, Ind. Rul. 1933 Lah. 105. Unless the view'taken 
by the Magistrate is palpably unreasonable or perverse, the Sessions Judge or the District 
Magistrate should not order further enquiry on the sama matenals because he was 
inclined to lake a view of the evidence dillerent from that of the Magistrate— DiVan 
Singh, 34 Cr.LJ. 735 (737), 144 I.C 331. AIR- 1933 L^. 561, 34 P.LR. 719, 1933 
Cr.C. 819, Ind Rul, 1933 Lah. 446. It is not (or the accused to convince the Court of 
Revision why further enquiry should not be ordered against him, but it is for the prose* 
cuUon to bring the case within the rule laid down in Kiru's case — Diuan Singh, supra. 

*Ar) order of discharge should only be set aside very sparingly and only when it can 
be said either to be perverse or prima jaete incorrect when there is a suggestion that any 
further evidence may be forthcoming. But in this section no distmction is drawn 
between a discharge where all the evidence had been heard for the prosecution and a 
discharge where it had not all been beard— fVarir Ahmad, 36 Cr.LJ. 202, A.I.R. 1934 
All. 944, 4 A.\VR. 37, 152 I.C. 884, 1934 CrC 1256. \Vhere the trying Magistrate 
had not overlooked or ignored any evidence nor could it be said that the view taken 
by the trying Magistrate was palpably unreasonable or perverse and it was found that 
the trying Magistrate had seen and heard the witnesses and was not satisfied with their 
evidence and the order of discharge was one which could not be said to be either perverse 
or pjima facie incorrect, a further enquiry under this section should not be ordered in 
the case— A'oi/u. 35 Cr.LJ. 1151, 150 I.C 852, 11 O.WJv’. 818, A.LR. 1934 Oudh 327, 
A.L.R. 1934 Oudh 323. 

^Vhcn the complainant docs not dioose to be present for being examined on oath 
and his complaint is dismissed under see 203, Cr. P. C., he cannot be heard afterwards 
to say Uiat the rnaltcr sliould be sent back to the Magistrate for iuithcr enquiry— Ra»i 
Piosad, 29 Cr L J, 798, 111 I C 126, 48 CLJ. 90. A.I R. 1928 CaL 569, 11 A.I CrJL 48. 
ItTicrc the Magistrate did not personally cxaimne the applicant and record his 
when the complaint was presented and did not take the applicant's wdeacc, the*- 
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This section does not apply to proceedings under sec. 133 of the Code, since the 
person proceeded against under that section is not said to have committed an 'offence'. 
A Sessions Judge or District Magistrate acts without jurisdiction if he directs further 
inquiry into proceedings under that section — Snriath v. Ainaddi, 24 Cal 395; Idranalh, 
25 Cal 425; Pritkipal, 2 O.W.N. 549, 26 Cr.LJ. 1251. The only action which a Sessions 
Judge or District Magistrate can take m such case will be under sec. 438— Prilhtpd, 
supra Similarly, proceedings under sec. 144 do not refer to any offence; and no further 
inquiry can be directed in a case under that section — Mar Kishore v. Jugal, 27 Cal. 658. 
So also, this section does not authorise a Magistrate to direct further inquiry into a case 
under section 145, as that section has no reference to any offence at- all — Chathu 
V. Nironjan, 20 Cal. 729; Mauttg San v. Maung Mye, 30‘C".LJ. 709, 117 IC. 
59, A I.R. 1928 Rang. 292, Ind Rul 1929 Rang. 171. The proper procedure in such 
a case is to make a relerence to the High Court under sec. 438— San, supra. So 
again, the District Magistrate cannot direct further inquiry into cases under sec. 488, 
since refusal of maintenance is not an ‘offence* and the application for maintenance is 
not a complaint of an offence — Parbalt v. Chotey, 17 C.P.L.R. 127, 1 CrXj. 864; 
Tokee Bibee v. Abdul Khan, 5 Cal. 536. 

IIBI. When further inquiry may be directed: — A Sessions Judge or 
District Magistrate has junsdiction to direct further inquiry or a re-hearing upon the 
same mateitals which were before the subordinate Magistrate though there is no further 
tiidence forthcoming — Haridas v. SoTiluUa, 15 Cal. 608; Balasinnatambi, 14 Mad 334; 
Dorabyt, 10 Bom 131; ChoJu. 9 All. 52 (56) (F.B.); Dayanand, 23 A.LJ. 20,-25 CiL-J. 
376; Sahib Kam v. Md. Kasim, 14 P.R. 1891; Hauler Khan. 25 CrL.J 66, 75 I.C. 978, 
A.l.R 1925 Oudh 36; Po Ytn, 3 L.BR. 97. Further inquiry does not in all cases mean 
taking of additional evidence, but may mean reheanng and reconsideration of the evidence 
'already taken-DwI/a. 1901 P.R. 2; Sheocharan. 21 N.L.R. 88. 26 Cr.L.J. 1537, 90 I.C. 
385. AI.R. 1926 Nag. 117; Begraj. 10 SLR. 68. 17 Cr.LJ. 349.. But in Horbhanj v. 
Joweda, 1887 P.R. 68, and Amir Khan. 8 Mad. 336, it has been held that further inquiry 
means the taking of additional evidence and not a mere re-heanng of the same evidence, 
which is the same thing as retrial; and therefore, where there has been a full inquiry 
by a competent Court and the accused has been discharged, the Sessions Judge has 
no power to direct a further inquiry, unless further evidence has been disclosed— 
Dodd, 1900 PL.R. 31. The Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evidence carefully and has given sufficient 
reason for the discharge of the accused, and no fresh evidence is likely to be produced 
cn further inquiry, the superior Court should hesitate before ordering further influiry, 
unless there ate palpable errors in the deciaon of the lower Court — Abdul Rashid v. 
Momlaz, 38 C.LJ. 206, A.I R. 1924 Cal. 229, 25 Cr.LJ. 191; Sulao V. PtafuUa, 
50 C.LJ. 284, 1929 CrC. 467, A.l.R. 1929 Cab 755. 

Reference may be made to the case m Han Dass Sanyal v. Saritulla, 15 Cal. 60S 
(F.B.), the case in Qween-Emp .v. Chata. 9 AU. 52. 1E86 A\V.N. 281 (F.B), the case 
in Narayanaswamy Naidu v. Emp , 32 Mad 220, 1 I.C. 228. 19 M.L J. 157, and the 
case in Begraj Bosharam v. Emp., 10 SL.R. 68, 35 I C. 525, A.I.R. 1916 63, 

17 CrL.J. 349, in support of the statement that a Sessions Judge or.District Magistrate 
has Jurisdiction to direct a further inquiry or re-hearing upon the same materials which 
were before the Subordinate Magistrate, thou^ there is no further evidence forthcoming. 
But none of those cases is authonty for the statement that any such further inquiry or 
re-hearing is Justified when the order of the Magistrate upon the evidence appears to 
be a reasonable order — AzUuddm R. ForiiQui v Emp., 40 Cr.L.J. 454 (455), I.L R. 1939 
Kar 370. 180 I C. 581, 11 R.S. 180, A.I.R. 1939 Sind 71. 

Generally speaking, further inquiry a^ter discharge is improper unless the order of 
discharge is manifestly perverse or foolish or is ba^d upon a record of evidence which 
is obviously incomplete— ifirK, 11 I.C. 132, 12 Cr.LJ. 364, 24 P.W.R. 1911 (Cr.), 
205 P.L R. 1911, 10 P.R. 1911 (Cr.) ( (F3 ) ; Dani v Emp.. 60 I C. 55. 22 CriJ. 199. 
3 U.P.L.R (L) 11, 3 LahL,J. 97; Nabi Baksk v Emp, 56 I.C. 777, 1 Lah. 216, 
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21 Cr.LJ. 521, 109 P.LR. 1920, 8 P.W.R. 1920 (Cr.)} Kaiam Chand v. Mathra Das, 
72 I C. 369, AI.R 1923 Lah. 329, 24 CrLJ. 369, 7 P.\V.R. 1923 (Cr.); Jagadamb, 
81 IC. 802, A.I.R. 1924 Oudh 368, 25 CrLJ. 1026, 11 O.LJ. 334, 1 O.W.N. 345; 
Nazar Muhammad v. Jumma, 38 CrLJ. 1072, 171 I.C. 336, 39 PLR, 402, A.I.R. 
1937 Lah. 682, 10 R.L. 186. The same pnnciple is applicable to cases where a complaint 
has been dismissed under sec. 203, Cr. P. C. — Nazar Muhammad v. Jumma, supra; 
Molt lal V. Emp., 29 Cr.L.J. 39. 9 A I CrR. 328 and 399. A.I R. 2928 Lah. 97, 106 I C. 
455, 9 LahLJ. 508, not following Pearey Lal v. Sugar Mai, 97 I.C 650, 49 AIL 230, 
27 Cr.L.J. 1130, 25 A.L.J. 42. A I.R. 1927 All 38 But see AuJad Husatn, 32 Cr.L.J. 
128, 128 l.C. 285, 7 0\VJ4. 749, A.IJL 1930 Oudh 415, Ind. Rul. 1931 Oudh 45, 
1930 Cr.C. 955; Dulu v. Khusal, 147 IC 447, 34 P.L.R. 833, 35 CrLJ. 449 (451); 
Sliiochaian, supra; Nathu, 37 Cr.L.J. 89. 159 IC. 238, 8 R.N. 124, 18 N.LJ. 90, 
It may be that another view may be taken of the case than that which the Magistrate 
took; but that arcumsiance alone would not justify a retrial — Mubarak Jan v. Rabat 
Jan. 32 CrLJ. 302, 129 I.C. 300, AI.R. 1930 Lah. 543. 1930 CrC. 691, Ind. Rul. 1931 
Lah. 188. 31 Pi.R. 729; hhar Siwgh, Ind. Rul. 1932 Lah. 631. Where the Magistrate 
has not dealt with the evidence, it is certainly open to the District Magistrate to direct 
a further enquiry — Bhagauantrao, 37 Cf.L J. 858, 163 I.C. 702, 18 N.L.J. 238, following 
Sheoeliaran, supra. Where a man is discharged under circumstances which make the 
order of discharge equivalent to one of acquittal, no further proceedings should be taken 
against him under this section — Kitu, supra. The mere fact that the Distn'a Magistrate 
places a different value on the evidence from that placed by the trial Court is not a 
good reason for directing further enquiry under this seaion— i>ont, 60 I.C. 55, 22 Cr.L.J. 
199, 3 Lah. 97. The order of the Magistrate may not commend itself to the Distnct 
Magistrate, the Magistrate may or may not Itave attached loo much importance to the 
discrepanoes and too little to the probabilities, but unless the order can be said to be 
perverse or foolish, it will not be interfered with — Ghulam, 102 1 C. 783, A.I R. 1927 Lah. 
815, 28 CrLJ. 607 See also Daulat Ram, 34 CrLJ. 190, 141 IC 263, 34 PLR. 148, 
A.LR. 1933 Lah 166, 1933 CrC 311, Ind. Rul 1933 Lah 105 Unless the view taken 
by the Magistrate is palpably unreasonable or perverse, the Sessions Judge or the Distnct 
Magistrate should not order further enquiry on the same matenals because he was 
indmed to take a view of the evndence different from that of the Magistrate — Diuian 
Singh, 34 CrLJ. 735 (737). 144 1.C 331, A I.R. 1933 Lah. 561, 34 P.LR. 719, 1933 
Cr C. 819, Ind. Rul. 1933 Lah 446 It is not lor the accused to convince the Court of 
Revision why further enquiry should not be ordered against him, but it is for the prose- 
cution to bring the case within the rule laid down m Ktru's case — Dtuan Singh, supra. 

*An order of discharge should only be set aside very spanngly and only when it can 
be said either to be perverse or prima facte incorrect when there is a suggestion that any 
further evidence may be forthcoming. But in this section no distinction is drawTi 
between a discharge where all the evidence had been heard for the prosecution and a 
discharge where it had not all been heard— Nazir Ahmad, 36 CrLJ 202, AIR. 1934 
All. 944, 4 A.W.R 37, 152 I C. 884. 1934 CrC 1256. ^Vhere the trying Magistrate 
had not overlooked or ignored any evidence rw could it be said that the view taken 
by the trying Magistrate was palpably unreasonable or perverse and it was found that 
the trying Magistrate had seen and heard the witnesses and was not satisfied with their 
evidence and the order of discharge was one which could not be said to be either perverse 
or prima facte incorrect, a further enquiry under this section should not be ordered in 
the casc—Kallu. 35 Cr.L.J. 1151, 150 I.C. 852, 11 O.WJ4. 818, A.I R. 1934 Oudh 327, 
A L.R. 1934 Oudh 323. 

^\'hen the complainant does not choose to be present for being examined on oath 
and h:s complaint is dismissed under see. 203, Cr. P. C., he cannot be heard afterwards 
to say that the matter should be sent back to the Magistrate for further enquiry— Ram 
Prosad, 29 Cr.LJ. 79S. Ill I.C. 126. 48 CLJ, 90, AlJl. 1928 CaL 569, 11 A.I.Cr.R. 43. 
Where the Magistrate did not personally examine the applicant and record his statement 
when the complaint was presented and did not take the applicant's evidence, were 



1394 


THE CODE OF CRIMINAL PROCEDURE {Ciup. XXXIL 


This section does not apply to proceeding! under sec. 133 of the Code, since the 
person proceeded against under that section is not said to have committed an ‘offence’, 
A SesSiOns Judge or District Magistrate acts without jurisdiction if he directs further 
inquiry into proceedings under that section — Snnath v. Ainaddi, 24 Cal. 3955 Idranolk, 
25 Cal 425; Pritkipal, 2 O.W.N. 549, 26 CrXJ. 1251. The only action which a Sess.on3 
Judge or District Magistrate can take in such case will be under sec. i38~Pnihipci, 
supra. Similarly, proceedings under sec. 144 do not refer to any offence; and no further 
inquiry can be directed in a case under that section — Hat Kishoze v. ]ugal, 27 Cal. 658 
So also, this section does not authorise a Magistrate to direct further inquiry into a case 
under section 145, as that section has no reference to any offence at- all — Chalhu 
V. Nhanjan, 20 Cal. 729; Maung San v. Afaung Alye, 30 'C'.LJ. 709, 117 I.C. 
59, A.I.R. 1928 Rang. 292, Ind. Rul 1929 Rang. 171. The proper procedure in such 
a case is to make a reference to the High Court under sec. 438 — Maung San, supra. So 
again, the District Magistrate cannot direct further inquiry into cases under sec. 488, 
since refusal of maintenance is not an 'offence' and the application for maintenance is 
not a complaint of an offence — Parbati v. Chotey, 17 C.Pi.R. 127, 1 CrXJ. 864; 
Tokee Bibee v. Abdul Kkan, 5 Cal. 536. 

1181. When further inquiry may be directed: — A Sessions Judge or 
Distnct Magistrate has jurisdiction to direct further inquiry or a re-hearing upon the 
same materials which were before the subordinate Magistrate though there is no further 
tvidence forthcoming — Haridas v. Saritulla, 15 Cal. 608; Balaiinnatambi, 14 Mad. 334; 
Dorabju 10 Bom. 131; Chotu. 9 All. 52 ( 56) (F.B.); Dayanand. 23 A.L J. 20, 23 Cr.LJ. 
376; Sahib Kaur v. Afd. Kasim. 14 P.R. 1891? Haider Khan. 25 Cr.L J. 66. 75 I C. 978, 
A I.R. 1925 Oudh 36; Po Yin, 3 LB.R. 97. Further inquiry does not in all cases mean 
talnng of additional evidence, but may mean rehearing and reconsideration of the evidence 
’already taken— Dwf/a, 1901 P.R. 2; Sheoeharan. 21 N.LR. 88, 26 Cr.LJ. 1537, 90 I.C. 
385, A.I.R. 1926 Nag. 117; Begraj. 10 SXR. 68. 17 Cr.LJ. 349.. But in Harbhanj v. 
/ou-ela, 1887 P.R. 68, and Amir Khan. 8 Mad. 336, it has been held that further inquin' 
means the taking of additional evidence and not a mere re-hearing of the same evidence, 
which is the same thing as retrial; and therefore, where there has been a full inquiry 
by a competent Court and the accused has been discharged, the Sessions Judge has 
no power to direct a further inquiry, unless further evidence has been disclosed— 
Dadd, 1900 P.LR. 31. The Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evidence carefully and has given safUoent 
reason for the discharge of the accused, and no fresh evidence is likely to be produce 
cn further inquiry, the superior Court should hesitate before ordering further inquiry, 
unless there are palpable errors in the decision of the lower Court — Abdul ’• 
Alomtaz, 38 C.LJ. 206, A.IR. 1924 Cal 229, 25 Cr.L.J. 191; Sulav v. /’«'/«"'*- 
so C.L.J. 284, 1929 Cr.C 467, A.I.R 1929 Cal 755 

Reference may be made to the case m Hart Das% Sanyo/ v. Sari/u/fa. 15 Cal- 
(F.B ) , the case m Queen-Emp .v. Chatu. 9 All. 52, 1885 A W.N. 281 (F B ) . the 
in Narayanasviamy Naidu v. Emp., 32 Mad 220, 1 I C. 228, 19 M.L.J. 157, and me 
case in Begraj Basharam v. Emp.. 10 SLR. 68, 35 I C. 525. A I.R. 1916 Sind 63, 
17 Cr L.J. 349, in support of the statement that a Sessions Judge or.District Magistrate 
has jurisdiction to direct a further inquiry or re-hearing upon the same materials whicn 
were before the Subordinate Ma^strate, though there is no further evidence forthcoming 
But none of those cases is authority for the statement that any such further inquiry or 
re-hearing is justified when the order of the Magistrate upon the evidence append 
be a reasonable order — Azizuddin R. Faruquiv. Emp, 40 Cr.LJ. 454 (455), I.L.R- 1^39 
Kar. 370, 180 I.C. 581, 11 R.S 180, A.IJI. 1939 Sind 71. 

Generally speaking, further inquiry after discharge is improper unless the order ^ 
discharge is manifestly perverse or foolish or is based upon a record of evidence whim 
is obviously incomplete— /CirK, 11 I C. 132, 12 CrLJ. 364, 24 P.W.R 1911 (CrX 
205 P.LR. 1911. 10 P.R. 1911 (Cr.)((RB.)r Dani v. Emp., 60 1C. 55. 22 CrLJ. IW* 
3 UJXJR. (L.) 11, 3 LahXJ. 97j Nabi Baksh v. Emp. 56 I.C. 777, 1 Lah. 216, 
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21 Cr.LJ. 521, 109 P.L.R. 1920, 8 PW.R 1920 (Cr); Karam Chand v. Mathra Das. 
72 LC 369, A.I.a 1923 Lah. 329, 24 CrLJ. 369, 7 P.W R. 1923 (Cr.); Jagadamb, 
81 IC. 802, Aia 1924 Oudh 368, 25 CrLJ 1026, 11 O.LJ. 334, 1 O.WN. 345; 
Nazai Muhammad v. Jumtna, 38 CiLJ. 1072, 171 IC 336, 39 P.L.R. 402, Aia 
1937 Lah. 682, 10 R.L 186 The same pnnciple is applicable to cases where a complaint 
has been dismissed under sec 203, Cr. P. C. — Nazar Muhammad v. Jumma, supra; 
Mott Lai V. Emp , 29 Cr L.J. 39. 9 A I Cr a 328 and 399, A I R 1928 Lah. 97, 106 l.C. 
455, 9 LahLJ. 508, not following Peatey Lai v. Sagar Mol, 97 l.C 650, 49 All. 230, 
27 Cr.L.J. 1130, 25 A.LJ. 42, ALR. 1927 AU 38 But see Aulad Husam, 32 Cr.LJ. 
128, 128 I.C. 285, 7 O W.N. 749, A I a 1930 Oudh 415, Ind Rul. 1931 Oudh 45, 
1930 Cr.C. 955; Dulu v Khusai, 147 IC 447, 34 P.L.II 833, 35 CrLJ. 449 (451); 
Shcochaian, supra; Natku. 37 Cr.LJ. 89. 159 IC 238, 8 R.N. 124, 18 N.L.J. 90. 
It may be that another view may be taken of the case than that which the Magistrate 
took; but that arcumstance alone would not justify a retrial — Mubarak Jan v Jtahat 
Jan. 32 CrLJ. 302, 129 l.C. 300, AI.a 1930 Lah. 543. 1930 CrC. 691, Ind. Rul. 1931 
Lah. 188, 31 Pi.R. 729; Isliar Smgh. Ind. Rul. 1932 Lah 631. \Vhere the Magistrate 
has not dealt with the evidence, it is certainly open to the District Magistrate to direct 
a further enquiry — Bhagawanlraa, 37 Cr.LJ 858, 163 l.C. 702, 18 N.L.J. 238, following 
Sheocharon, supra. Where a man is discharged under circumstances which make the 
order of discharge equivalent to one of acquittal, no further proceedings should be taken 
against him under this section — Kiru, supra. The mere fact that the District Magistrate 
places a different value on the evidence from that placed by the tnal Court is not a 
good reason for duecting further enquiry under this seaion— Dam, 60 I C. 55, 22 Cr.L J, 
199, 3 Lah. 97. The order of the Magistrate may not commend itself to the District 
Magistrate, the Magistrate may or may not have attached too much importance to the 
discrepancies and too little to (be probabilities, but unless the order can be said to be 
perverse or foolish, it will not be interfered with— CAufam, 102 l.C. 783, A I.R. 1927 Lah. 
815, 28 Cr.L J 607, See also Daulat Ram. 34 Cr.L J. 190. 141 1 C. 263, 34 P L R. 148, 
A.I.R. 1933 Lah 166, 1933 CrC. 311, Ind Rul 1933 Lah 105. Unless the view taken 
by the Magistrate is palpably unreasonable or per\erse. the Sessions Judge or the Disinct 
Magistrate should not order further enquiry on the same materials because he was 
inchned to take a view of the evidence different from that of the Magistrate — Dtwan 
Stngk, 34 CrLJ. 735 ( 737), 144 IC 331, A.I.R. 1933 Lah. 561. 34 P.LR. 719, 1933 
Cr.C. 819, Ind. Rul. 1933 Lah 446 It is not for the accused to convince the Court of 
Revision why further enquiry should not be ordered against him, but it is for the prose* 
cution to bnng the case within the rule laid down in ifirir’i case — Diwan Smgh, supra. 

*An order of discharge should only be set aside very sparingly and only when it can 
be said either to be pcrv’crse or prima facie incorrect when there is a suggestion that any 
further evidence may be forthcoming. But in this section no distinction is drawn 
between a discharge where all the evidence had been heard for the prosecution and a 
discharge where it had not all been heard — Nazir Akinad, 36 Cr.LJ. 202, A.I.R. 1934 
All. 944, 4 A.W.R. 37, 152 l.C. 884, 1934 CrC 1256. Where the trying Magistrate 
had not overlooked or ignored any evidence nor o)uId it be said that the view taken 
by the trying Magistrate was palpably unreasonable or perverse and it was found that 
the try mg Magistrate had seen and heard the witnesses and was not satisfied with their 
evidence and the order of discharge was one which could not be said to be cither perverse 
or prima facie incorrect, a further enquiry under this section should not be ordered in 
the case— Tfoffu, 35 Cr.LJ. 1151, 150 l.C K2. 11 O.WJ4. 818, A.LR. 1934 Oudh 327, 
ALR. 1934 Oudh 323. 

WTicn the complainant does not choose to be present for being examined on oath 
and h:s complaint is dismissed under sec. 203, Cr. P. C., he caimot be heard afterwards 

to say that the matter should be sent back to the Magistrate for further enquiry Ram 

Prosad. 29 CrLJ. 793, 111 IC 126. 48CLJ.90. ALR. 1928 Cat 569. 11 A.1 CrJL 43. 
Where the Magistrate did not personally examme the applicant and record his statement 
when llie complaint was presented and did not take the applicant’s evidence, were 
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techn'cal iriegulaiities in procedure and wwe no sufficient grounds ior inteileience in revi- 
s!on when the Magistrate made local enquiries and came to the conclusion that the story 
was not true and the matter was more or less of a avil nature — Ram Cir v. Ravt Saran, 
36 Cr.L.J. 1035, A I R. 1935 All. 883. 156 LC 948. 

When a complaint has been dismissed under sec. 203, Cr. P. C., after a full enquiry 
tinder sec 202, Cr. F. C., the District Magistrate can interfere. There is nothing in 
this section to support the view that it is only on the point of law that the District 
Magistrate can interfere — Duiga Prasad, 36 CriJ. 526, A.I.R. 1935 All 439, 154 I.C. 
513. But the discretion of Magistrates in dismissing complaints is not lightly to be 
interfered with. Where he has used his discretion in dismissing a complaint, if there 
Is as much to be said in its favour as against it, the discretion should not be interfered 
with, jurisdiction in revision is not lightly to be exercised — Sadiiwrom Chtmandas v. 
Chimandas Budhuram, 38 Cr.L.J. 742 ( 744), 169 LC. 112, 9 R.S. 277, A.I.R. 1937 
Sind 81. 

This section is limited by the words “on examining the record under sec . 435” and 
that section lays down that a Court may call for and examine the record for the purpose 
of satisfying itself as to the correctness, legality or propriety of any finding, sentence or 
order. And, therefore, a Dlstnct Magistrate cannot set aside an order of discharge 
and direct further inquiry, if he finds no irregularity, illegality or impropriety in the 
proceedings — Pran Khan, 16 C.W.N. 1078, 13 CrL.J. 764. 

Where a Magistrate had discharged the accused without considering the necessary 
evidence, the Sessions Judge ought to direct further inquiry in the cass-^Dhania v. 
CUfford, 13 Bom 376 Section 253, Cr. P. C., gives the Magistrate power of discharge 
before the entire case is complete. The District Magistrate also acts legally when he 
directs a further enquiry on the ground that the enquiry before the Magistrate was not 
a complete one — Haktm Singh v. Laf Stngh, 31 Ct.L.J. 239, 121 I.C. 289, A.I.R. 1930 
Lah 158, 1930 Cr.C. 166. 

Mere lapse of time (e.g, 6 months) is not a sufficient ground for refusal to order 
further inquiry, if the Court feels that an offence has been committed which should be 
inquired into— BTijbliukhon v. Jaurao, 23 Cr.LJ. 745 (Nag ). But an order for further 
inquiry. or retrial passed after the lapse of a year and a half from the date of discharge 
amounts to a travesty of justice— BwAo« v. Abdul, 29 Cr.L.J. 895 (896), 111 I C. 575, 
A I R. 1928 Lah. 178, 9 A.LCr.R. 428. 

Section 436, must be read with sec. 435, Cr. P. C , and the limitations within which 
jurisdiction in revision is to be exerased, are indicated by the words of sub-section (1) 
itself. It IS true that these words are wide but they again are limited in their application 
by the fact that jurisdiction exercised in revision is an extraordinary jurisdiction and 
that that junsdiction is to be exercised only in exceptional cases and spanngly — 
Azisuddtn R. Famqm, 40 Cr.LJ. 454 (455), LLR. 1939 Kar. 370, 180 LC. 581, 11 
R.S. 180, A.LR- 1939 Sind 71. The power of ordering further inquiry should be used 
sparingly and with great circumspection. Therefore, where an accused person has been 
three times subjected to a Magisterial inquiry, it would be an oppression on the accused 
to send him a fourth tune before the Magistrate for inquiry on the same evidence 
which has been thrice pronounced to be insuffiaent and untrustworthy — Balhtshna, 
Ratanlal 328 (330). Sessions Judges and Distnet Magistrates should use the powers 
under this section sparingly and with great caution and arcumspection, especially in 
cases where the questions inwlved are mere matters of fact — Chotu, 9 AH. 52 (59) 
(F.B.); Alam, 49 All 879, 28 Cr.L.J. 601 (602). A District Magistrate cannot set 
aside an order of discharge passed by a Subordinate Magistrate and direct further 
inquiry solely on the ground that the latter has misapprec ated the evidence — Lakshmi- 
na:asat>pa, 31 Mad. 133. (But see Begraj, 10 SJC.R. 68, 17 CrLJ. 349. and Kaltu, 4 
La.h.L.J. 411, 23 Cr.L j. 693, A.I R. 1922 59). If on the prosecution evidence itself 

there is reasonable doubt as to whether the arts of the accused were merely negligent 
or dishonest, the accused even at that stage was entitled to the. benefit of doubt. An 
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order for further inquiry against a disdiarge in such a case is not warranted — Krishna 
Cketty V. Kami Vysya Bank Ltd. 1937 MWN 871 Before an order of discharge 
can be set aside it must be shown that it is per\'erse — Daulat Ram, 34 CrLJ. 190, 
141 I.C 263, Ind Rul. 1933 Lah. 105, 34 PLR 148, AIR 1933 Lah 166. 1933 Cr.C. 
311. Further inquiry cannot be directed on the bare possibility of an offence being 
disclosed on further evidence being taken. There must be something on record to 
mdicate that such an offence "was committed or there must be something to show 
that further evidence is available vhich has not been taken and which would support 
a charge for that offence — In re Arumuga, 43 MLJ. 564. The powers conferred by 
this section are not to be exercised promiscuously in all cases wherever the District 
Magistrate, who has not seen the witnesses, forms a different opinion of the value of 
their evidence from that which was formed by the Magistrate who has seen them — 
Narainah VenkaUsh, 18 CrLJ. 646 (647), 19 BomLR 350; Umrao Khan, 21 ALJ. 
194; Udai Raj, 44 All 691; KaUu, 4 LahL.J. 411, 23 CrLJ 693. A District Magis- 
trate would be wrong, in directing further inquiry merely upon the strength of his own 
appreciation of the evidence, in a case where the accused had had a perfectly fair trial 
reaching a lawful conclusion and the trial Magistrate’s discussion of the evidence had 
been quite reasonable — Narainah Venkalcsb, supra. In directing a further mquiry, the 
true critenon is not whether the revising Court agrees with the order of discharge, but 
whether it is a reasonable order, in the sense that it cannot be described as perverse or 
contrary to evidence — Parashram, 57 Bom 430, 1933 Cr.C. 470 (474), 143 I C. 289, 
3S BomLR 245. AIR 1933 Bom 158, Ind Rul. 1933 Bom. 266, 34 CrLJ. 564. An 
order of discharge made by a Magistrate after heanng aJi the evidence for the prosecu- 
tion ought not to be set aside unless it can be said that thd order was perverse or 
manifestly unreasonable and inconsistent with an honest appreciation of the evidence 
before the Court— Dwrgadas. 35 CrLJ. 644, 148 IC. 271, 35 BomLR. 1181, A.I.R. 
1934 Bom. 48 See also Zarm, 35 Cr L.J 1282. 151 I C 143, 1934 Cr.C. 884, A I R. 1934 
Pesh. 52, and Gul Muhammad v Habtbullah Katm UUah. 40 CrLJ 674, 182 IC. 
522, 12 RPesh 1, AIR 1939 Pesh 16 But no hard and fast rule can be laid down. 
This section which empowers the High Court, the Sessions Judge, or the District 
Magistrate to direct a further inquiry into a complaint dismissed under sec. 203 or 204 
does not lay down any rule that further inquiry should only be directed when it is 
found that the judgment is perverse or foobsh As a rule of prudence, however, it has 
often been held that the superior Court should not lightly discard the estimate of 
evidence appraised by the Court whidi heard it and should not set aside the dismissal 
of a complaint simply because a different view of the evidence might be taken — Radha 
Prasad Bhagat v. Emp . 28 Cr L J. 857, 104 I C 633, A.! R. 1928 Pat. 12. 9 A I Cr R. 61, 
following Rtlbhajan v. Emp . 86 I.C. 822, 6 P L.T. 5<t). 26 Cr.L J. 886, A I.R 1925 
Pat. 599 and Queen-Emp. v. Chotu, 9 All. 52. 1886 A.WJ^. 281, 5 Ind. Dec. (N.S.) 465. 

Though It may be said that it is wrong to say that a revising Court will not 
interfere with an order unless it can be fairly described as perverse or manifestly 
fcontrary to the evidence, it is clear that the Court will not interfere with a reasonable 
order made by a Magistrate in the exerase of his jurisdiction and that it will not 
interfere unless it is satisfied that the order is an unreasonable order, though it may 
not be necessary or proper to desenbe that order as perverse or manifestly contrary 
to the evidence — Atizuddm R Faruqui v. Emp, 40 Cr.LJ. 454 (456), I.L.R. 1939 
Kar. 370, 180 I C. 581, 11 R.S 180, A.1 R 1939 Sind 71, IVTien the drcumslances and 
the evidence are such that two different Courts might take two different views of the 
evidence, and the order of discharge is neither perverse nor prima facte incorrect, and 
there is no suggestion that further evidence is forthcoming, a further inquiry should 
not be directed merely because the Distr.ct Magistrate was inclined to take a d fferent 
view of the evidence from that of the trying MagiUrate — Ramanand, 9 0 WJv'. 134, 
Ind. Rul. 1932 Oudh 196. 137 I.C 71. 33 CrXJ. 383, A.I.R. 1932 Oudh 114. 1932 
Cr.C 187; Alan. 49 All 879. 25 A.L.J, 703. 28 CrL.J. 601 (602); Mathura v. Chakra 
35 Cr.LJ. 1236, 150 IC 951, 10 O.WJ4. 810j Bmdahri, 18 AJ-J. 1135, 22 CrXJ. 
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49; Etzad Hujam v. Amjad Husain, 33 Cr.LJ. 571, 138 I.C. 142, 9 O.W.N. 442, 
Ind. Rul. 1932 Oudh 296; Chandan v. Kallu, 8 ALJ. 45; KumaTasicami Mudali v. 
Kaliammal, 1937 M.W.N. 332; Azhuddin R. Faruqui v. Emp., 40 CrLJ. 454 (455), 
180 I.C. 581, A.I.R. 1939 Sind 71, 11 R.S. 180, ILR. 1939 Kar. 370. It is both 
legal and proper for a Sessions Judge or a District Magistrate to set aside an order of 
discharge on the ground of misapprehen^on of evidence. It is, strictly spehking, legal 
for a Sessions Judge or a District Magistrate to do so on the ground of misapprecialion 
of evidence, but it is not proper to do so unless he is clearly of opinion that the 
misappreciation is so flagrant that in effect the order is perverse or manifestly unreason- 
able or foolish or prima facte incorrect. Where exactly to draw the line is a matter 
for the exercise of common sense. In the application of these principles there is no 
practical difference between sec. 43S and sec 437, Cr. P, C, (Per Gruer, J.). Section 435, 
Cr. P. C., does not contemplate mere difference of opinion between the revisional 
authority and the inferior Courts but something more: the finding, sentence, order or 
procedure of the inferior Court must be intrinsically erroneous or defective. The 
material words must, therefore, he construed in an objectiv’e sense, t e.. the error or 
defect must be capable of being demonstrated. Such defect or error may arise from 
mere perversity, misconception of law or fact, illegality or material irregularity in 
procedure or undue harshness or leniency. There is obvious difference between "mis- 
apprehension" and ''misappreciation." Misapprehension is misconception, ie. to regard 
a thing as something different from what It Is Misappreciation is putting a wrong 
value on a thing While the former Is capable of objective demonstration, the latter 
is not, because appreciation is mostly, if not wholly, a subjective process. Section 435, 
Cr. P. C., clearly covers a case of misapprehension of evidence but does not cover a case 
of bare misappreciation of evidence. If. however, a District Magistrate sets aside an 
order of dfscharge <sn the soie ground ol m'issppreciathn of etidonce, his action cannot 
be treated as illeeal. He has power to send for the record, examine It and set aside 
the order of discharge The legality of an order does not depend on the correctness 
of the reason given and therefore wrong reason cannot impair the legality of the order 
but only its propriety (per Niyogi. J )—ShcopTasad v. Emp . 39 Cr.L.J. 917 (920, 921), 
177 I.C 605. 1938 N L.J 250, A I R. 1938 Nag. 394. 1 L R. 1938 Nag 442. 11 R.N. 148 
It is necessary that the District Magistrate should not be satisfied with the "correctness, 
legality or propriety of any finding, sentence or order,” and it is then his duty to 
exerrise the discretion he possesses under this section and to order that further enquiry 
be made into the complamt that had been d'^tmlssed — Maung Su v. Emp., 38 Cr.LJ. 
709 (710), 169 I C, 63, 9 RR, 386, A.IJl. 1937 Rang. 12a 

In a private prosecution where the accused has been found by both the Courts below 
to be innocent the High Court will be reluctant to interfere — Bnendra v. Umananda, 
30 CW.N. 120 The High Court will not interfere for the benefit of the complainant 
with an order which was passed upon his own request by the trial Court — Dogar v. 
Budh. 34 CrL.J. 718. 144 I C. 289. AIR. 1933 Lah. 323, 34 P.LR. 181 and 680, 
1933 Cr.C. 585. Ind. Rul. 1933 Lah. 436. 

The mere fart that an accused person has been exonerated in a previous depart- 
mental inquiry is not sufficient ground for dismissal of a complaint— Azhuddin R. 
Faruqui v. Emp., supra. 

Further inquiry cannot be directed into an offence (e.g.. under sec. 193. I. P. C.) 
if the sanction of the Court in whtdi that offence has been committed is wanting — 
A/efter£>anv.Sf/flram.30CrLJ 874 (875), 118 I.C 232, A.I.R. 1929 All. 374, 1929 Cr.C. 

1 1929 ALJ. 512, Ind Rul. 1929 AH 824. A Magistrate’s order that he declined to 
proceed with the case for want of a proper complaint under sec. 195, Cr. P. C.. is not in 
law an order ol discharge at all under sec. 209 (2), Cr. P. C. Nor is it an order 
dismissing a complaint under section 203, Cr. P. C, for such an order can only be 
passed by a Magistrate hawng juiisdiction to take cognirance of the cornplamt. Such 
an order cannot be revnsed under this section — Subramania v. Swamitannu, 34 Cr.LJ. 
800 ( 802), 144 I C. 519, 37 M L.W. 547, 1933 M.W.N. 217, A.I.R. 1933 Mad. 413, 1933 
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Cr.C 366. Ind. Rul 1933 Mad. 424. See also Kotbolo v. Suvarna. 1933 M.W.N. 1031, 
•where it has further been held that if the Sessions Judge finds the order wrong, he can 
only call for the records under sec. 435 and refer the matter to the High Court. The 
Patna High Court has taken a different snew of law on that point and has laid down 
that it is open to the Scss ons Judge to order further enquiry into the complaint in such 
a case, without referring it to the High Court — Ram Singh v. Rizwi, 36 CrLJ. 650 
(651), 155 I C. 126, A I R 1935 Pat 52, 15 P.LT. 775, 1935 Cr.C. 83. 14 PaL 299. 

IVhcn a complaint of forgery is dismissed and an application Is made to the Sessions 
Judge under secs. 436 and 437. Cr P. C , the Sessions Judge should either proceed 
under sec. 436 or sec 437 or dismiss the application. The circumstance that the 
accused has filed a civil suit in respect of the same matter is absolutely irrelevant to 
the question whether his discharge should or should not be set aside — Subramanyam v. 
VeeraTcgkai'uIu. 33 CrLJ 362. 136 IC 780. AIR 1932 Mad. 216. 1932 Cr.a 158, 
1931 MWN. 1191, 35 MLW. 267. Ind. Rul 1932 Mad 316 

Effect of order for further inquiry: — An order for further inquiry directed 
to a subordinate Court means that the case should be taken up again, and that the 
question of dismissing the complaint, or discharging the accused, as the case may be, 
should be again considered, and an appropriate order made as a result of such fresh 
consideration — In re Narayanswamy, 32 Mad. 220. Where a complaint was dismissed 
under sec 203 after an investigation held under sec. 202, the effect of an order for 
further inquiry is to restore the case to the stage under see. 202, and the inquiry should 
be ta.Ven up from that vornt—Radha Prasad, 28 CrLJ. 857 ( 859), 104 I.C. 633, AIR. 
1928 Pat. 12. See also Note 1183. 

1182. Powers of Courts directing further inquiry: — This section does 
not authorize a Sessions Judge or Distna Mag-strate to take evidence or direct it to be 
taken supplementing the evidence given in the Lower Court. He js authorised to direct 
further inquiry, but not to take evidence or direct evidence to be taken. Under sea 428, 
an Appellate Court dealng with an appeal may direct additional evidence to be taken 
and itself record such evidence The High Court under sec 439 has all the powers of 
an Appellate Court and can direct evidence to be taken. But no such powers are given 
to the Sessions Judge or the Distnct Magistrate under the present section—A/onf Mohun 
V Iswar, 6 C.LJ 251 

The District Magistrate directing further inquiry cannot direct that the accused be 
put on his trial All that he can do is to direct further inquiry, leaving it entirely to 
the inquiring Magistrate to determine whether or not the evidence- justifies the accased 
being charged and nut on his trial — Ganjan Khan. 2 BomL.R. 586; Sitaram v. Kaustlia, 
29 CrLJ 572, 109 IC 508, 10 AICrR. 326 (Pat.). The Sessions Judge should lease 
it to the Magistrate to select the particular form of enquiry instead of directing him 
categorically to issue a summons against the accjsed — Annakali Debi v. Cvanendra 
Chakravarty. 39 CrLJ 292 (293). 173 IC. 318. A I.R, 1938 Cal. 22. 10 R.C. 501. 
This point was left undecided in Pazarali Moottsab, 32 CLJ. 44. But see Ramji, 
32 CrLT 548. 130 I C. 529, A I.R 1931 Pat 50. Ind. Rul 1931 Pat 177. 1931 Cr.C 
146, 12 PL.T. 729. There js nothing to prevent a Dirfrict Magistrate when moved to 
act under this section from takmg cognizance in Ws discretion of the comola-nt under 
sec. 190 (1). Cr. P. Code — Ram/i, supra. But see Nagireddi, 1937 M.WN. 1242, 
46 M L.W. 642. 

The Sessions Judge or District Magistrate cannot himself commit the accused for 
trial at the Sessions, because that order is to be made in the course of the further 
inquiry— Narojanasuamy. 32 Mad. 220. \\’hcn a District Magistrate directs a subordi- 
nate Magistrate to make a further inquiry, the whole ose is made over to the latter, 
and the District Magistrate cannot retain sdan of the case in himself He cannot try 
the accused or direct process to issue under sec 2(M It is the subordinate Magistrate 
who has complete junsd.ction to hold the inquiry, to issue process and to trv and pass 
final orders in Uie case — Ram Barai v. Ram Piatap, 5 PXJ. 47 (55), 21 CrLJ. 594, 
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The District Magistrate directing further inquiry cannot even suggest that the accused 
be committed to the Sessions; he must leave it to the judgment and discretion of the 
Sub-Magistrate is to make the inquiry, and cannot fetter the Sub-Magistrate’s 

judicial discretion by any suggestion or dirdction— A/«««ami, 15 Mad 39. The District 
Magistrate is wholly wrong in directing a subordinate Magistrate that he should pass 
such and such order in a case pending judicially before him — Tkakar v. Kirpal, 1918 
P.LR. 53, 19 Cr.L.J. 438, 44 l.C. 964. See also 13 Lah. 599 below. In making an 
order for further inquiry it is improper for the superior Magistrate to write a judgment 
which is practically a mandate to the Subordinate Magistrate — Yado, 12 N.L.R. 94, 
17 Cr.L.J. 245. 

Under sec. 436, Cr. P. C., the Adehtional District Magistrate can only order enquiry ' 
into a case which has been dismissed under sec 202 (sec. 203), Cr. P. C., but he 
cannot compel the Magistrate to issue process and make an enquiry for the purpose 
of framing a charge. But where the matter is properly before the Additional District 
Magistrate .under sec. 435, Cr. P. C., he has the power to go into the merits of the 
case to satisfy himself as to the correctness and legality or propriety of the order 
passed by the Magistrate. If he does so, and he is of opinion that the Magistrate 
has misconceived the evidence recorded by him, he would certainly be nght in e\'en 
ordering the Magistrate to issue process against the accused — Maroon v. Gajadhar 
Sufefideo Afflrtuadi. 41 Cr.L.3. 312, 186 I.C. 459, 1940 N.L J. 43, A I R. 1940 Nag. 128. 

The Sessions Judge or the District Mafdstrate cannot, when directing further inquiry 
under this section, himself frame a charge or order the Sub-Magistrate to frame the 
charge and try the accused. He might, of course, make the inquiry himself and frame 
a charge in course of xi—Marayanaswamy, 32 Mad. 220. Further 'inquiry' does not 
mean trial. The Sessions Judge cannot direct the Magistrate to frame such and such 
charge and to try the accused on that charge. All that he can do is to direct the 
Magistrate to hold a further inquiry and then to proceed in accordance with law. If 
upon inquiry the Magistrate finds that a charge should be framed, he can frame the 
charges if the result of the inquiry renders it in the opinion of the Magistrate unnecessary 
to frame a charge, he can discharge the accused again— /traAiffi v. CKran Ditto, 13 
Lah 699, 1932 Cr.C. 491 (492), Ind. Rul. 1932 Lah. 241, 33 P.LR. 267, 136 l.C 
705, 33 Cr.LJ. 341, AIR 1932 Lah 362. 

In an order for further inquiry passed under this section no directions or instnictions 
can lawfully be given to the Magistrate as to the manner in which he should conduct 
the inquiry. The Magistrate must exeinse the power that he possesses in that behalf 
according to law. It is the function of the Mapstrate to determine whether or not 
process shall issue or a trial lake place, and his discretion in the matter is rot to be 
lettered by instructions or directions from any quarter. Of course, it may be that a 
mere perusal of the record discloses so strong a prima facie case against the accused, or 
the person against whom the comp’aint has been laid, that it would be a work of 
supererogation and waste of time to prolong the preliminary investigation; in which case 
it would be the duty of the Sess'ons Judge or District Magistrate in the exercise of his 
judicial discretion to deade whether he ought not to report the result of the examination 
to the High Court for such orders as it might think fit to pass under sec. 439, rather 
than to order a further enquiry under this section — Maung Ba Than, 32 CrL-J. 950 
(959), 132 IC. 822, 9 Rang 239, Ind. Rul. 1931 Rang. 214, A.I.R. 1931 Rang. 225, 1931 
Cr.C. 865 (F.B.>. 

1183. Povrers and duties of the Magistrate making the inquiry: — 

It is impossible to restrict the "further inquiry” of sec 436 to an Inquiry under sec. 202. 
The power to direct "further inquiry” enables the s*Jperior Court, acting under this 
section to direct either an additional investigation of the facts, or a reconsideration of 
the evidence, by the Magistrate whose order is set as'de. or a new inquiry before another 
Magistrate— Heme Singh, AIR. 1929 Pat. 644 (650), 126 l.C. 146. 1929 Cr.C. 372, 

31 Cr.L.J 961, 12 Pi.T. 36. 9 Pat 155. Ind Rul. 1930 Pat. 578. following Haridas v. 
SarituUa, 15 Cal 603 (F-B.); Ramfi. 32 Cr.LJ. 548, 130 l.C. 529, A.I.R. 1931 Pat. 60^ 
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Ini RuL 1931 Pat. 177, 1931 CrC 146, 12 PLT 729. The order by a superior 
Court to an inferior Court to hold further enquiry into a complaint, which has been 
dismissed under sec 203, Cr. P C, has acquired what may be called a technical 
meaning. It simply means reconsideratioiL What step is to be taken thereafter will 
depend upon the circumstances of the case. Supposuig a Magistrate dismisses a 
complaint immediately after the initial examination of the complainant and the superior, 
Court orders further enquiry, the Magistrate may, m that case, if he likes, before 
summoning the accused, hold an encjuiry under sec. 202, Cr. P. Code. But in a case 
in which a complaint has been dismissed after a complete inquiry, it is obvious that 
the case is one in which the order of Uie superior Court for further inquiry can only 
be complied with by putting the accused on tnal — Udit Najayan Patwart v. Emp , 39 
CrL.J. 778, 176 I.C 715, AI.R 1938 Pat 369, 19 PLT 336, 1938 P.WN. 542, 4 
B.R 750, 11 RP 100. IVhen an order of discharge is set aside and further enquiry 
ordered, the enquiry recommences where it was left off at the time when the improper 
order of discharge was passei Further enquiry does not mean merely an examination 
of witnesses, but a further reconsideration of the evidence and the Magistrate is, 
therefore, justified upon perusing the evidence in framing the charge — Komma Hart 
Chandra Reddt, 39 Cr.LJ. 828, 176 IC 879, AIR 1938 Mad 742. 1938 M.WN. 587, 
48 ML.W. 136, (1938) 2 MLJ. 222, 11 RM. 189, following Balasenna Thambi, 14 
Mad. 335. 

In holding the further inquiry the Magistrate will be at bberty ,to conduct the 
inquiry in his own way, provided he conforms to the provisions of the Code. For 
example, he can examine such persons (whether or not they w'ere examined in the 
course of the previous enquiry), and take such further or other steps for the purpose 
of ascertaining whether or not process should issue or a charge should be framed, as 
are permitted by law, and as he deems to be advisable; or he may determine the 
matter upon a reconsideration of the same materials as were available when the 
earlier order of dismissal or discharge was passed in the light of the observations of the 
revising officer and at the conclusion of the enquiry the hfagistrate wiU decide according 
to law whether or not process shall issue, or an order of committal be made, or a trial 
be held, as the case may be An order for further inquiry directed to a Subordinate 
Court means that the case should be taken up again, and that the question of dismissing 
the complaint or discharging the accused, as the case may be, should be again considered 
and an appropriate order made as a result of such fresh consideration — Maung Ba 
Than, supra. 

If the inquiry is directed to be held by a Magistrate other than the officer who 
held the first inquiry, he should take the evidence de novo, and cannot proceed on the 
evidence already taken by the previous Magistrate— 13 Cr.L.J. 255, 9 A.L.J. 
310; Hasnu, 6 All 367 This view has been dissented from by the Madras High Court 
in Lakshmfreddy v. Muni Reddy. 54 Mad 512, 60 M.LJ. 524, 32 Cr.L.J. 635 ( 636); 
see this case cited in Note 1015 under sec 350. 

The Magistrate making the further inquiry can take further evidence which he had 
omitted in the first inquir>' — Dhania v. Clifford, 13 Bom. 375. Where, the Sessions 
Judge having directed that the matter be further enquired into and that the Ovil 
Surgeon and certain other persons should be examined in the presence of the complainant 
who should be given an adequate opportunity of putting questions to the witnesses, the 
Magistrate ordered that, if the complainant so desired, his witnesses would be summoned 
on payment of the necessary costs, held that when allegations had been made that an 
offence under sec. 304,' I. P. C, had been committed by certain persons and that «rlain 
Police Officers had conspired with those persons and others with a view to the suppres- 
sion of true facts, they should be promptly and thoroughly investigated, and that no 
question of payment or non-payment of costs should be allowed to stand in the way of 
the examination of all persons whose evidence might throw Lght on the matter — Sujtndra 
Nath De v. Krishna Dhan De, 40 C.WN. 1251. 

The Magistrate is not bound to try the accused for the very offence for whici he 


1402 THE CODE OF CRIMINAL PROCEDLTiE JCiup. XXXIL 

oris-'nally discharged, but is coapeteist to try him for any other offence uhidi may 
hs established by the evidence — Papedu, 7 Mad 45-f. 

^Mjen further inquiry’ is directed into a compiaint disai^ed under sec 203, the 
Magistrate directed to hold tbs inquiry ciarot at once proceed under sec 204 and 
summon the accused for trial, but must rnala* an inquiry under sec 202; and then if 
upon inquiry' he is satisfied that the case is one in which the accused should be put 
up on trial, he vrdl summon the accused (sec 204); if on the other hand he is satisfied 
upon Such inquiry that the case is one in which the aamsed reed not be summoned, he 
trill dism'ss the complaint (sec 203>— Redfca Pxaiod, 28 Crl-J. K7 (859). 104 LC. 
633. AI.R. ISC3 PaL 12. 9 A-ICr.C 61j Sitatam v. Ka-usilia. 29 CrX.J. 57? (573), 
109 I C. 503, 10 A-I.Cr.R, 323 (Pat.). In two other Patna it has been held that if 
the Magistrate directed to hold the ir^iry at once summons the accused and proceeds to 
trial, the procedure is merely irregular and can be cured by sec 537 if no failure of justiire 
has been occzioztid—JanakdhaTi. S PaL 537. 1929 Cr.C. 233 (355); Weme SSrrgi, 
9 PaL 155. 1929 CrC. 372 (375. 376). A,IJL 1929 PaL 644 (dissenting from RaJia 
Pxcsad, supra). If the Majistrate in the exercise of his own discretion chooses to 
issue a summons immed'ately instead of wasting time o\-er a possibly useless enquiry, 
he is quite at l.berty to do so — AfTnetali Dtbi v. Cyontnita Chaktavariy, 39 CrXJ. 
292 (293), 173 I.C. 318. A.I.R. 1938 CaL 22. 10 R.C 501. See also Ramji, supra. 

A .^f2g'■£trate hold'ng a further inquiry into a complaint which has been once 
d'smissed under sec 203 cxn again dismiss the complaint luidsr sec ZO^S'ibaran v. 
SUttl Chandra. 25 C.WN. 312 (313). But if the Sessions Judge orders a'further inquiry 
into two counter cases, and directs that if one of the cases be found false the other 
should be tried, the effea c( the order is that the esses should be decided in the usual 
^y after trial, and in such circumstances, the Mag'strate is rot competent to dismiss 
the case u.nder sec 203, hs must hold a regular tiiii—Bn; Kishare v. 11 
316 (320). 

The Magistrate directed to maJee the Inquiry gets the seisin of the entire case, and 
has Jurisdiction to inquire under sec 2CC as to whether a prnr.fl fccie case has been 
made out aga'nst the accused, and if he is satisfied that a prims feeie case has been 
made ouL he has jurisd.ction to issue process to the accused under sec 204. and to try 
and dispose of the case h'mseff— Bard v. Ram Pratap, 5 P.LJ. 47 (55). 21 
CrXJ, 594. ItTicn a further enquiry is made, whether by the District Magistrate or 
by a Magistrate rubordinste to him. the Magistrate who holds that enquiry, can if he 
finds suSdcflt grounds for so doing, not only frame a charge but also proceed to he’d 
a trial— MudaVar, 35 CrXJ. 691. 148 IC 573, 1934 M.W'A’. 102, A.I.R. 1934 
Mad. 209. 65 MXJ. 318. 39 M.XW. 344. AX.R. 1934 .Mad. 213, 1934 Cr.X 4CS. 

il84. Notice to accused; — See the proviso nswjy added. Although no notice 
to the accjsed was necessary' under the cM section, still it was held in numerous cases 
that a Court did not exerrise a proper d'seretion if before proceeding under this section 
he did rot give the accused an opportunity, by service of a notice, to show cause 
against an order dlreaing further inquirj- — Haridas v. SariluUa. 15 CaL 608; A'aW 
Bakksh. 1 Lah. 216; Muhtnd. 8 BomXR. 694; Abhran. 19 Bom.XR. 90S. 19 CrXJ. 
101; Bri/ Kishore V. CopcI. 11 CAS'N. 316 (319); Abdul Lolif. 40 AIL 416; Kharts, 35 
AIL 147; Aiudh:a. 20 A\l 339; Cholu. 9 All 52 (59) {F.B ) ; Rikh yalh. 24 O.C 142. 22 
CrX J £55; v. Dipthand, 3 SXR. 7, 9 CrXJ. 446; Vaidyanath, 16 CrXj. 693, 

8 Bur.L.T. 133 This is now expressly laid down In the proviso. This proviso makes 
it ob!'f3tor>' on a Court not to pass an order under this section until the person 
discharced has had an oupoitunHy of showing cause— Cftftajju v. Btkari. A-I.R. 1933 
Lah. 1018. 35 P.LR. 149. 1933 CrX 1553; Ckulam. 34 Cr.XJ. 1157, 146 IC. 35. 
A-I.R. 1933 Snd 293. 1933 CrC. 2CB$. A disregard of the proviso is an illegality 
and in a.ny case, such irregularty as seriously jwejudices an accused person who is 
ordered to be oroceedfd am’nst— Das v. Chander Bhan, 35 CrXJ. 418. 147 
I.C 335 A.IR- 1934 AO 51. 55 AH. 285. 3 A.W.R, 137. A.L.R. 1934 AIL 235. 1934 
AXJ. £9, 1934 Cr.C 107. llliere a trial held in pursuance of an order passed by a 
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mnang authority in exercise of the power conferred by this section, without first 
conjpJ3-3ng with the requirement of the proviso thereto, resuJts in a conviction, the 
convnction should not be set aside if the failure to comply with this section has not 
resulted in a miscarriage of justice. This section is not mandatory but only a directory 
proviS'on of law — Nga Kyaung Baung, 35 CrL.J. 1408, 151 I C. 722, 1934 Cr.C. 816, 
A I.R. 1934 Rang 181. 

The opportunity to show cause may be pven even after the accused is arrested 
and brought before the Court — Ctudhari, 12 CW.N. 822; Waked AU, 32 CaL 1090; 
Sahtb Kout v. Mahomed Kasim, 1891 P.R. 14; Fazal Dm, 1895 P.R. 17. 

This proviso applies only where the accused has been discharged, i.e., discharged 
under sec. 209, 253 and 259 No notice xiould be necessary where further inquiry is 
directed into a complaint which was dismissed under section 203 — Gajiaj, 47 AU 722, 
23 AL J 451, 26 CrLJ 1176; Ltaqal Hussain, 40 All 138; Appa Rao v. fanakiammal, 
49 Mad 918 (PB); Dhondu. 29 BomL-R 713, 102 I.C. 511. A I.R. 1927 Bom 436, 
8 AICrR. 228. 28 CrL.J 575 ( 576); Daya Ram. 2 Luck. 573, 103 I C. 106, 1 
Luck C^s 184, AIR. 1927 Oudh 264, 28 CrLJ 650; Nawsher v. HazroluJla, 
49 CLJ. 422, 119 I C, 376, AIR. 1929 Cal. 508. Ind Rul. 1929 Cal. 792, 30 
CrLJ 1030; Haridas v Sari/ul/u. 15 Cal 608; Gtish Chunder, 29 Cal 457; Waked 
AH, 32 CaL 1090; Fazarbi v Moonskab, 32 Cr L.J. 44; Tabarak, 30 All 52; Shea Narain 
V. Rom Pralap, 4 P.LJ. 456 (459); Angan v. Ram Ptrbhan, 35 AU. 78; Aforrison V. 
Crowder. 27 CrLJ 302, 92 IC $90. A I.R. 1926 Smd 198; Rambadra, 29 CrLJ. 
1059. 112 IC 563. AIR 1923 Mad 1198; Abdullah Jan v Tolt Gul. 3S CrL.J 1384, 
158 IC 31. AIR 1935 Pesh 141, 1935 CrC 1000 But where the accused person 
was given an opportunity of being heard before the complaint was dismissed under 
see 203. a further inquiry ought not to be directed without giving notice to him. As 
he was present from the very commencement o( the proceedings, it is proper that he 
should be erven an opfioitunity of bemg heard be'ore an order « made under this 
section — Jogesh Chandra v. Ntkunja Behari, 27 CW.N. 552, 25 CrLJ 140, 76 I C. 
236, A I R 1923 Cal 651. 

When notice is issued under this section, the accused is not legally bound to avail 
himself of the opportunity given to him to show cause; and he is at liberty either to 
appear and show cause or to stay away-^J^oniror Smg)i, 1893 PJR. 15. 

1185. Recording reasons: — fiefore making an order under this section a 
Sessions Judge or District Magistrate is bound to record his reasons and to state in 
what respect the trial Judge’s conclusions are unsatisfactory — Sawait. 26 P.L.R. 291, 
89 IC. 705, 2 Lah Cas 59, AIR. 1926 Lah 50, 26 CrLJ. 1393; Lokhia, 1890 
A.W.N. 147; Abinash. 13 C.W.N 76; Nga Than. 5 Bur.UT. 37, 13 Cr.LJ. 301. 
The wide jurisdiction to set aside an order of discharge cannot be properly exer- 
ased without having and assigning solid and sufficient reasons for doing so — Haridas 
V. Sarilulla, 15 Cal. 608; Thtrukonan Kuppaehari, 14 CrLJ. 572, 1913 M WJ^. 
638 The Magistrate should record his reasons for ordering further inquiry, be- 
cause the High Court in the absence of such, reasons cannot exercise supers’ision 
over the Magistrate’s or Judge’s proceedings, and also because it is fa'r to the 
person against whom the order is made that the reasons for directing such inquiry 
should be made explicit to him and that he should ha\e notice of the grounds on which 
the further inquiry has been directed— Nga Min Dum, U.BR. (1917) 2nd Qr. 16, 19 
CrLJ 14, 42 I.C 926; Wahed AH, 32 CaL 1090, \\'here the order of the Sessions 
Judge (or furtlier inquiry does not state any proper grounds, it is liable to be set aude 
by the High Court— Nagendra v. Koib, 8 CAVJi. 45S. But where the order of discharge 
passed by the tr^’ing Magistrate was prima facte improper le.g, where he discharged 
the accused without taking any evidence for the prosecution or the defence), the 
District Mar'strate’s order for further inquiry without recording reasons was not illegal 
—Dkandu, 29 Bom L R. 713. 28 Cr.LJ. 573 (576). 102 I C 511. A.! R. 1927 Bom. 436, 

8 A.ICr.R. 228. See also Sitaraw v. hTausiIia. 29 Cr.LJ. 572 ( 573), 109 IC 503, 
10 A.I.CrR. 326 (Pat) where the ocussioo to record reasons was excused. 
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' It is not ordinarily desirable that a District Magistrate or Sessions Judge in 
ordering a further inquiry should make a detailed examination of the evidence and give 
elaborate reasons, because that might prejutiUce the trial afterwards, but it is desirable 
that he should give enough m the shape of reasons to show that his order is proper— 
Wahed AU, 32 Cal 1090; Sanival v. Dipchand, 3 SLR, 7, 9 Cr.L.J. 446; SwbWer v. 
Manickam Ckettiar, 1937 M W.N. 729. In case in which the Sessions Judge reverses 
the order of the Magistrate discharging an accused person the Sessions Judge ought 
to give reasons for directing further etiquiry. As to what an order of this character 
should contain, the Cr. P. Code has not made express provision, but it is highly 
desirable that such order should make it clear that the Magistrate’s order discharging 
an accused person is based on grounds which cannot be sustained— Bftogwan Das v. 
Ckander Bhan. 35 Cr.LJ. 418. 147 I.C. 335, A I.R 1934 All 51, 56 All. 285, 3 A.W.R. 
137, AL.R. 1934 All. 235. 1934 A.LJ. 69. 1934 Cr.C. 107. In a Burma case, where 
in an order for further inquiry the Sessions Judge simply stated : "I have translated 
and considered the whole of the evidence on the record, and the conclusion I have 
arrived at is that there should be a further inquiry," it was held that it contained 
ample reasons for the order. It would have been improper for the Judge to comment 
on the evidence in detail, because such a proceeding ivould tend to prejudice the accused 
at the trial— Tun Wm. 4 L.BR. 233, 7 Cr.LJ. 493 <494). 

1186. Interference by High Court: — An order of a Sessions Judge or a 
District Magistrate setting aside an order of discharge is liable to be reviewed by the 
High Court as a Court of Revision. If in any case, the High Court were to find that 
the District Magistrate or Sessions Judge had set aside an order of discharge on insuffi- 
cient grounds or that while there were good grounds for setting it aside, the District 
Magistrate or Sessions Judge had made an order inappropriate to the facts of the case, 
the High Court would be acting properly in revlsmg the order— v. SarUuUa, 
15 Cal 608. Where the order of the Sesrions Judge did not stand on any proper 
grounds for directing a further inquiry, it was set aside by the High Court in reWsion— 
Negendra v. Kerb, 8 CW.N. 456 But where the Sessions Judge after icing cartfutty 
thfough the evidence was of opinion that the finding of the trying Magistrate was either 
perverse or In all probability wrong or manifestly at variance with the evidence 'which 
he has recorded, and directed further inquiiy aher a consideration of all the circum- 
stances, the High Court would not interfere — Zakur v Niador, 9 Lah L.J. 114, 28 Cr.LJ. 
238; Karhley v. Jagannath, 11 OL.J. 611, 1 O.WJ4. 302, 26 CrLJ. 939. 

Where it appears from the records that there are no sufficient grounds for issuing 
notice to an accused person, the High Court will not be j’ustified in interfering in 
revision merely because the Magisliate. who had taken cognisance of the matter, failed 
to giv’c reasons for not issuing the process; but if it U found from the records that the 
Magistrate had not good grounds for not issuing process, the High’ Court will interfere 
in revision. In a case where serious allegations of tyranny are made, the interests 
of justice require that the High Court and the complainant should be satisfied that 
the Sub-divirional Magistrate has considered the allegations against the accused and 
has come to a decision either that there is no case against him or that there U. If 
there is, the Magistrate must issue process to him — Venkatasubba Ptflai. 39 CrLj. 
934. 177 1C 957, (1938 ) 2 372, AIR. 1938 Mad. 879, 1938 M.W.N. 973. 11 

RM. 396, 48 ML.W. 801. 

437. When, on examininty the record of any case under 
Power to order com- Section 435 or Otherwise, the Sessions Judge 
mitment. qj. pjstrfct Magistrate considers that such 

case is triable exclusively by the Court of Session and that an 
accused person has been impronerly discharged by the inferior 
Court, the Sessions Judge or District Magistrate may cause him 
to be arrested, and may thereupon, instead of directing a fresh 
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inquiry, order him to be committed for trial upon the matter of 
which he has been, in the opimon of the Sessions Judge or Dis- 
trict Magistrate, improperly discharged: 

Provided as follows: — 

(a) that the accused has had an opportunity of showing 
cause to such Judge or Magistrate why the com- 
mitment should not be made; 

{b) that, if such Judge or Magistrate thinks that the 
evidence shows that some other offence has been 
committed by the accused, such Judge or Magistrate 
may direct the inferior Court to inquire into such 
offence. 

This IS the old section 436. The old section 437 has now been renumbered as 
sec 436. 

1187. Application of section: — The words ‘or otherwise’ do not mean 'in 
any other way whatsoever' but ‘in any other way provided by the Code’ — Nobm v. 
Russtk, 10 Cal. 268. The reason for excrcisinc the powers under this section must 
arise upon material to be found on the record, and not upon eiitraneous matter — Lokhia, 
1890 A.W.N 147} Haridas v. Sautulh. 15 Cal. 608. 

1183, Who can order commitment: — The Sessions Judge and the District 
Magistrate have co-ordinate pouers to order a commitment under this section — Surendra, 
28 Cal. 397; Kalu Sandu, Ratanlal 837. A Sessions Judge may take action under this 
section though the Distna Magistrate has refused to call for the record and to direct 
8 committal of the case — Gnitdt Appota/u, 43 Mad. 330, 21 CrL J. 91. 

The word ‘District Magistrate' m tius secuon mefudes a Distnct Magistrate speciahy 
empowered under sec 30 — ATjan Singh, 1904 P.LR. 234. Also, a District Magistrate 
can, under this section revise an order of discharge passed by a subordinate Magistrate 
of the First Class invested with powers* under see. 30 of the Code, in a case which is 
triable cxclu»vely by the Court of Session — Yado, 12 NLR. 94, 17 CrL.J, 245. 

The Joint Sessions Judge cannot exerase the powets of a Sessions Judge under 
this chapter, and cannot order a committal to the session in a case discharged by a 
Magistrate — In re Musa, 9 Bom. 164. This case was decided before sub-section (2) 
ti. sec 438, Cr. P. C, was enacted. Under that sub-section an Additional Sessions 
Judge shall have and may exercise all the powers of a Sessions Judge under "this- 
chapter,” and "this chapter” provides by see. 437 that the Sessions Judge may direct 
the committal of a case triable exclusively by the Qiurt of Session. Therefore an 
Additional Sessions Judge has pxiwer to order commitment under this section — Akberally 
TayabalU v. Alimahomed Abdul Hussain, 40 Cr3-J. 951 (952), 184 I.C. 282, 12 ILB. 
159. 41 Bom.L.R 749, A I.R 1939 Bom. 372. 

Sections 436 and 437 do not apply to Psesideney Alagislrales; a Presidency Magis- 
trate can himself revive the complaint after he has discharged the accused without any 
order of the supenor authority— Opoei&a v. Piobod Kumary, 1 C.WJ^. 49; Dwarka v. 
Benimadliab, 28 Cal 652. 

1189. “Exclusively triable by Court of Session”: — To give jurisdcUon 
to the Sessions Judge or Distnct Ma^stratc. the accused must have been charged 
with an oflcnce triable exclusively by the Court of Session — Arjan S'ngk, 1904 PLR. 
234i Kaitchan. 1 AIL 413; Tarachand, 7 CL.R. 168; BhuUu. 1897 PR. 3 . Therefore 
a Sessions Judge cannot direct commitment or order fresh inquiry in a case where the 
accused is dscharged of an offence within the Magistrate’s jurisdiaion— /?anjc&ani 
Ratanlal 42; Muhammad Dakhsli. 1882 A.WN 1(S; Ba janatb v. Gouri Kanla 20 
Cal. 633; Kanchan, 1 All. 413; ATrUurf Cbenekui. 42 Mad. 561; Thammanna 15 
MLJ. 373. 
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If a case is not exclusively triable fay the Court of Session the District Magistrate 
cannot order a commitment under this section, merely because in his opinion the offence 
cr.uld not be adequately punished by a Magistrate— Defci Prasad, 1908 A.W.N. 189, 

8 Cr.L J. 47. The words ‘ triable exclusively by a Court of Session” are to be construed 
strictly and It is not competent to the Ses^ons Judge to direct a commitment under this 
section if the offence is not exclusively triable by the Court of Session, e.g., an offence 
under sec. 193 or 471, I. P. C . — Nelluri Chetichta, 42 Mad. 561 (563). This is also 
the view of the other High Courts. See Ramchand, Ratanlal 42? Baijnalh v. Gaurikanta, 
20 Cal 633. But m a Burma case, it has been held that the term “triable exclusively 
by the Court of Session" means either a case where the District Magistrate considers 
that the facts constitute an offence which is tnable exclusively by the Court of Session, 
or it might mean a case in which the District Magistrate considers that the sentence 
which the Magistrate could pass might not be sufficient and therefore it was a case 
which should be tried by a Court of Session — Tambi, 12 Bur.L.T. 62, 19 Cr.L.J. 801, 

9 L.B R. 208 

Where an accused is discharged of an offence exclusively triable by a Court of 
Session, a Sessions Judge can commit him on a charge not exclusively triable by a 
Sessions Court if it is intimately connected with a charge exclusively triable by the 
Sessions Court and forms part of the same transaction. But he has no power to 
commit for such an offence if it is of an entirely different character. Thus, where an 
accused is discharged of an offence under sec. 436, I. P. Code, he may be ordered to 
be committed by the Sessions Judge for trial for an offence under sec. 427, I, P. C., 
but not lor an offence under section 280, Indian Penal Code which is totally different 
from the category of offences under sections 427 and 436, Indian Penal Code— 
Bi}oy Copal v. Uwar, 53 Cal. 645. 97 I.C 659, A.I.R. 1926 Cal. 1090. 27 Cr.UJ. 
1139. Where the accused was charged with two offences, under sections 477A (tnable 
exclusively by the Court of Sess.on) and 408, I. P. C. (not so tnable), of which 
the principal offence was the latter one and the other was merely secondary, and the 
subordinate Magistrate refused to commit the accused to the Sessions and discharged 
him, held that the District Magistrate was competent under this section to direct the 
commitment of the accused even though the primary offence was not triable exclusively 
by the Court of Session, because the two offences were intimately connected and formed 
part of the same transaction— CcndAaf Ckmanbhai. 16 BomLR. 80, 15 Cr.LJ. 292. 
(The offence under sec. 477A, I. P. C, is now tnable also by a Magistrate vested with 
1st class powers ) So also, where an accused person appears to have committed culpable 
homicide, his conviction by a Magistrate of a minor offence does not prevent his 
trial for murder, etc. The Sessions Judge, if he thinks there is a pnma facie case, may 
call on the accused to shew cause why a commitment should not be ordered, and may 
thereafter order his commitment under this section if satisfied that there is sufficient 
cause for it— Ladkta, Ratanlal 337. 

1190. “Improperly discharged”: — ^The language of the section requires that 
the case should be tnable exclusively by the Court of Session, but it does not go on to 
state that an accused person has bem improperly discharged on such a charge. On the 
contrary the section merely says that it requires that an accused person has been im- 
properly discharged by the inferior Court. These words are general and cover a dis- 
charge on any kind of charge and not merely a discharge on a charge of an offence 
exclusively triable by the Court of Sesaons— Alopi Din. 36 Cr.LJ. 1103 (1106), 157 I.C. 
205, A.I.R. 1935 All. 366, 1935 Cr.C. 384, 1935 A.L.J. 653. But where in the course 
of a trial under sec. 409, 1. P. C., the accused made an application to the Court of 
Session and the Sessions Judge directed the Magistrate to commit him for trial, the 
order of the Sessions Judge was entirely without jurisdiction. Ail he could do «as to 
make a reference to the High Court if he thought that an interference was necessary. 
He had no power himself to make such an order — Supdt. «£ Remem. of Legal Affairs, 
Bengal v. Nabin Chandra Hut, 39 Cr.LJ. 569, 175 I.C. 521. AI.R. 1938 Cal. 416. 

A Sessions Judge may direct a commitment even where the District Magistrate 
himself discharged the accused — Laskari, 7 All. 853. ' 
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The mere fact that a Magistrate has discharged the acrjscd in a case tnable 
exclusively by the Court of Session without committing him to the Session^ ts not 
a ground of interference under this section — Sanlaiayya v. Kerala, 2 Wcir 260. The 
Sessions Judge should be very slow to mterfere m revision to ,sct as.dc an order of 
discharge — Akberally Tayaballt v Altmahomed Abdul Hussain, 40 Cr.LJ 951 (933), 
184 I.C. 282, 12 R.B 159, 41 BomLJ^. 749, AIR. 1939 Bom 372, following Ram- 
Chandra. 37 Bom L R 16. 155 I C. 101, A.1 R. 1935 Bom. 137, 1935 Cr C. 288, 36 Cr.L J. 
643, 59 Bom. 125, 7 R.B 405 (F.B ). The Distnct Magistrate or Sess ons Judge, before 
ordering the committal of the accused to the Sessions Court, must come to a finding, 
with reference to the evidence that the accused has been tmlrropetly discharged— Sri- 
ytisfien. 1 P.LJ 97, 17 CrLJ. 330i Inoyia v. Harbans Prasad, 34 Cr.LJ 1201 (1203), 
146 IC.'l60. AIR. 1933 All 482, 1933 CrC 827, 1933 ALJ. 1115. The word ‘im- 
properly’ as used in this section does not mean perverse A discharge based on a 
lenient view of the evidence is not improper But unpropnety doss imply that the 
order could not have been passed, if the Magistrate had taken a reasonable view of 
all the circumstances of the case — Haiichandta Reddt v. Syed Kashini Sahib, 1937 
M W.N. 1240. The mere fact tliat the charge n in the opinion of the District Magis- 
trate of such an important character that it should be considered by a Court of Session, 
is not a sufficient reason for interfering with the order of discharge — Snkishen, supra. 

It IS the duty of the Sessions Judge, m considering whether the accused person has 
been improperly discharged, to consider all the grounds upon which such order of dis- 
charge has been passed, including a consideration of the evidence which has been dis- 
belieted or held to be insufficient to estabhsh a prtma facie case. Then only can he pass 
an order for the commitment of the accused or for further inquiry— f/arfcciw v. Fakir, 
7 C W.N. 77. The Sessions Judge has to consider whether it was open to the Magistrate 
to come to the conclusion to which he did come on the matcnals before him. That a 
different view could be taken on the evidence would not justify the Sessions Judge m 
ordering commitments he must come to the conclusion that the finding of the Magistrate 
is not only wrong but perverse — Rilbhanfan, 6 PXT. 570, 86 I.C. 822, A I R.,1925 Pat 
599, 26 Cr.LJ. S86 (888)} Thevan v: Karuppa Counden, 40 CrLJ. 392, 

180 IC. 576, A.IR. 1939 Mad. 253, 1938 M\V14. 1311, II RM. 727. Wffiere the 
Magistrate gave perfectly adequate reasons m support of his conclusion but no prims 
facie has been made out against the accused and. m fact, he went to the lenf^ of 
sa>dng that most of the important prosecution witnesses were totally' unworthy of 
credit and that the prosecution evidence was on the face of it absolutely incrcd.ble, it 
is impossible to say that the Magistrate aettd improperly in Blessing the evidence that 
was put before him and that the order of disdiarge made by him which followed as a 
matter of course from the opinion whidi he formed of the evidence in the prosecution 
case was improper— Pc/aHioppa Thevan v. Karuppa Counden, supra. 

Further inquiry will not be made unless the Magistrate has not heard all the evi- 
dence, or unless the order of discharge is perverse, foolish or manifestly against the 
weight of the evidence. The nrcumslances under which an order of discharge under 
see. 209, Cr. P. C, will be set aside are exactly similar to those in which an order 
would be set aside which had been passed under sec. 253, Cnrmnal Procedure Code — 
Zarin, 35 Cr.L.J. 1282, 151 I.C 143, 1934 Cr.C. 834, A.I R. 1934 Pesh. 52; Fazal Razak, 
ALU. 1937 Pesh. 12, 38 CrLJ. 427, 167 I C 602, 9 RPesh. 88. The Magistrate is 
both entitled and bound to value and weigh the evidence ^d if he disbelieved the 
evidence and makes an order of discharge, the question whether it ought to be set aside 
in revision depends on whether it is a reasonable order, the cr.ter.on being, not whether 
the revis.onal Court agrees with it, but whether it is rational m the sense that it 
cannot be fairly described as perverse or manifestly contrary to the evidence. The 
suggcst.on that a Magistrate has a wider discretion to appreciate evidence under sec. 253 
than he has under see. 209 is clearly imtcnable— Paraiftram, 34 CrLJ. 554 (568), 
143 I.C. 289, 35 Bom LR. 245, A.I R. 1933 Bom. 153, In± RuL 1933 Bom. 266, 
1933 Cr C. 470, 57 Bom. 430. also Venkataicddi v. Suramma, 1937 hLWJ^. SSs! 



THE CODE OF CRIMINAL PROCEDURE (Chap. XXXlL 


nos 

Under ihh section ail that the Sessions Judge l«as to do is to rome to the conclusion 
Uial the order (or di^Iiarge was improper. He may reach that conclusion not only 
on the grounds that tlic order was perserse or manifestly unreasonable and inconsistent 
with an honest appreciation of the evidence in the cascj but aho on the ground that 
the Magistrate has. however, competently, taken upon himself tlie discharge of a duty 
which under tlio Code is entrusted to the Seasons Court, tliat is to say, the duty of 
appreciation of evidence of doubtful crcdibiJiiy. Jn a proper ease he may also set aside 
an order of discliargc on the ground that he disagrees with the appreciation of CNTdcnce 
by the Magistrate— Rawif/iandffl, 36 Cr.L.J. 613 (614), 155 I.C. 101, A.I.R. 1935 Bora. 
137, 37 BomUU. 16, 59 Bom. 125. 7 R B. 405. 1935 Cr.C. 28S (F.B.), overruling 
Parasfirarf:, supra, and differing from A'aramaw, 40 I.C. 291, A I.R. 1917 Bom. 227, 
18 Cr.LJ. 6tG, 19 liQm.L.R. 350; Atbcrofly TayabalU v. .th’mafiarnfd Abdul V/Kssam. 
A.I.R. 1939 Bc-t. 372. 41 Bom.UR. 719. 40 Cr.LJ. 951, 181 I.C. 232. 12 R.B 159. 
See Alo/'i Din. 36 Cr.LJ. 1103 (1103), 157 I.C 203, A.I.R. 1935 All. 366. 1935 CrC 
33J. 1935 A.L.J. 653 wJiich did not folloir the contrary’ lietv hid down in Rithhanjon, 
86 I.C. 822. A.I.R. 1923 Fat. 599. 26 Cr.LJ. 836, C r.L.T. 570. See also iiho^ v. 
Fmp., 38 Cr.LJ. 639, 1C3 I.C 938. 1937 A-LJ. 291. 1937 A.\V.R, (H.C) 261. 1937 
A.Cr.C 55. 9 R.A. 637, 1937 A.L.R. 431. A.I.R. 1937 All. 373 and Note 701. 

Tlie Sessions Judge can direct the committal of an accused person improperly 
discharged by the cub-Magistratc, though no txptcis order of discharge has been recorded 
by that Magistrate — Candi Apl'^raju. 43 Mad. 330. 

The section applies where the accused person has been dtseharted and not where 
he has been ee^uittrd — Daija Sath v. Comi. 20 Cal. 633; HonuraonlAa, 23 Mad. 225. 
WTicrc the Magistrate has in fart discharged the accused though he has used the 
expression 'acquitted and released,' the Sessions Judge is to order a committal under 
this section— AVrtflil DahK 8 U'.R. 41. Where, on a eomplaini in respect of a sessions 
oficnee, the Magistrate finding that no sessions offence had been commiUed, tried the 
accused of a nan*scssions offence and acquitted him. it was held that this section did 
not applyi e\cn the acquittal of the accused in respect of the minor offence could not 
be construed to amount to a discliargc in respect of the graver offence, and no order 
under this section could be passed by the Sesaons Judge— Bui;® Noth v. Cauri, 20 Cal. 
633. Where the accused was tried and acquitted by a competent Magistrate on a 
charge of simple forgerj' under see. 405. I. P. Code, but the Sessions Judge by an order 
under see. 437, Cr. P. Code directed the commitment of the accused on a charge of 
forgery of a va!u.iblc security under see. 467, 1. P. Code (a sessions olTcnct) with which 
he held the accused sJiould have been charged, kilJ that sec. 437 contemplated a ease 
of discharse. and Uie accused not ha\nng been properly or improperly discharged in 
respect of an offence under see. 467, I. P. <3odc. the Sessions Judge had no power to 
direct his committal under see. 437 — Abdut [{aim v. BajiuK ;Ui, 22 CW.N.* 117 (120), 
18 Cr.LJ. 834, 2fl CL.J. 210, 41 I.C. 658 iptr Richardson. J.). But in A'rH/i«<r Reddt 
V. Subbanma, 21 Mad, 136, it was held that ’the acquittal of the accused in respect of 
the minor offence was in substance a discharge of the accused in respect of the graver 
offence, and the Sessions Judge was, therefore, jusUIied in having made an order for 
furtlicr inquiry in respect of the graver offence and for committal to the Sessions. 
Similarly, in a Sind case, where a Magistrate of the first class acquitted certain persons 
who were charged under sees. 421 and 500 of the I. P. Code, whereupon the complainant 
made applications to the Magistrate to frame a charge under see. 395, I. P. Code, but 
the Magistrate declined to entertain them, and then the District Magistrate, being 
moved by the complainant, and acting under see. 437, Cr. P. Code, framed a charge 
nga'nsl the accused and committed them to take their trial before the Sessions Court, 
held that the Magistrate's order was In substance one discharging the accused in respect 
of on alleged offence under see. 395, I. p. Code, and the District Magistrate had juris- 
d'etion to pass the order in question— KAanii, 19 SLR. '353, 25 Cr.LJ. 1368. A I.R. 
1923 Smd 190 (following 21 Mad 136); Skambhooiam. 37 Cr.L.J. 80, 159 I.C. 271. 
A.I.R.'1935 Smd 221. 1935 Cr.C. 1272. See also Sukkld. 35 Cr.LJ. 865. 148 I.C 999, 
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A I.R. 1934 All. 141, 1934 Cr.C. 193, 1^4 ALJ 478, where the view of the Madras 
High Court was followed. See also Zuji hlanu, 5 BomL.R. 125; Sheo Natain v. 
Radha Mokan. 42 All 128, 53 I C 618, 20 CrXJ. 778, A.I R. 1919 All 66, 17 ALJ. 
1093; Ramrao, 33 CrLJ. 558, 137 IC 904, A.I.R. 1932 Nag. 85, 15 NLJ. 26, 1932 
CrC 435, Ind. Rul. 1932 Nag 72. The word “discharged” in this section does not 
necessarily mean absolutely discharged and set at liberty. It can also be held to mean 
partially discharged, or in other words, not charged with an offence exclusively tnable 
by the Court of Sessions-5«f/aii AH, AIR. 1S34 Lah 164, 15 Lah. 138, A.LR. 1934 
Lab. 513, 1934 CrC 346, 36 CrLJ. 466. 153 IC. 1029, 36 P.L.R. SOS. 

This section applies not only where the accused has been expressly discharged, but 
also where he has been mphedly discharged. Thus, where on a complaint for an 
offence under sec. 202, I. P. C, the Magistrate disb^eving the evidence did not frame 
any charge under sec. 302 or 304, 1. P. C., but framed only charges under secs. 147, 323, 
325, I. P. C , held that the action of the Magistrate amounted to an implied order of 
discharge in regard to sees. 302 and 304, 1. P. C, and an order directing committal in 
regsrd to sec. 304 can be made by the Sessions Judge — CMdi App<arc}u, 43 Mad 33ft 
21 Cr.L J. 91. Where the Pohee Report on which the case was instituted in the^urt 
of the Magistrate quoted sec. 307’together w-ith sec. 326, 1. P. C, but the Magistrate 
framed a charge under sec. 326, I. P. C , and acquitted the accused in respect of that 
charge and there was nothing in the order of the Magistrate to show that he consaously 
considered whether sec. 307, L P. C, would be applicable to the case against the accused, 
Acid that there was a case before the Magistrau under sec. 307, I P. C , and although 
he had not passed any orders m regard to that part of the case, an order of discharge 
was implied and that the Sessions Judge, therefore, had jurisdiction under this section 
to direct that the accused sliould be committed.for trial to the Court of Sessions under 
sec. 308. I. P. C.— SuHi/of. 33 CriJ. 865, 148 I.C. 999, A.I R. 1934 AIL 141, 1934 
Cr.C. 193, 1934 ALJ. 478, 56 All. 529. But after all, if a trial has taken place, it la 
doubtful whether the Sessions Judge has jurisdiction to set it aside and, in matters of 
doubt, it IS useless to subject the accused to the cost and strain of a re-tnal'^Iirir^ai 
SiBg/i V. Emp, 38 CrLJ. 992 (99SI, 170 I.C. 780, 39 P.L.R. 444, 10 ILL. 148,’ A.I.R. 
1937 Lah. 217. The Oudh Court, however, holds that the word ‘discharge’ means 
absolute discharge, and not a paitial discharge. Therefore, where the pobce chalan 
mentioned offences under secs. 147 and 301, 1. P. C., but the Magistrate after hearing the 
evidence for the prosecution framed a charge under sees. 147 and, 325, the accused 
could not be said to have been discharged, and the Sessions Judge was not authonsed 
to order commitment for an offence under sec. 304, I. P. C. — Bdodar, 3 201. 

27 CrXJ. 417, 13 O.LJ. 490. See Note 1179. 

‘By an injerior Court ' For the meaning of 'inferor’, see Note 1171 under sec. 435. 

A Subordinate Magistrate of the First Class, invested with powers under sec 30 
is inferior to the District Magistrate, and the latter can revise an improper order of 
discharge passed by tile former b a case triable exclusively by the Court of Session— 
Yado, 12 N.L.R. 94, 17 Cr.LJ. 245. 

1191. Order for commitment: — Under this section the Sessions Judge can 
himself commit the accused. The words 'order him to be committed’ do not mean 
more than 'pass an order for his committal’ and the intervention of a Magistrate for 
making the commitment is not necessary— A'lijAMcfr/w/, 10 Bom. 319. There is nothing 
in this section to shew that when a District Magistrate or Sessions Judge d-rects a 
disdiargcd person to be committed for trial, Uie fommitmcnt must be made by the 
discharging Magistralc-rrff’id. But, of course, it is not wrong to upon the discharging 
Magistrate to make Uic commitment— r»i>a Copal. 9 Bom. 100; Surtndra. 28 CaL 397. 

This section enables the Sessions Judge or D stna Magistrate to commit the accused 
person or direct his committal for Inal only for the offence wnih which he was subs- 
tantially diargcd in the complaint and not for another offence— Taruei Nath. 19 W.R. 
30 (31); Sundatam, 2 Weir 549. Thus, where the poLcc charge-sheet on which tl 
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subordinate Magistrate took cognizartce of a ease charged the accused vrith a minor 
ofTcncc, and tlic grave otlence of rape was not mentioned in it, nor did the prosecution 
press for the framing of a drarge in respect of the offence, and the Magistrate framed 
a charge only of the minor offence, it was held that Uic DIstritt Magistrate had no 
junsdiction to direct the subordinate Magistrate to commit the accused to the Sessions 
for the higher offence — Afarappe Coundan, 41 Mad. 982, 19 Cr.UJ. 915, 47 I.C. 665, 
A.I.R. 1919 Mad. 817, 1918 M.WJS’. 486, 35 MX.J. 1367. If on the evidence it appears 
that some other offence has been committed by the accused, the proper course is to 
order an inquiry under pro^*lso (b). The order under this section must state the 
offence in respect of which the commitment is to be made— Antamwo, 1932 M.W,N. 
1162, 31 Cr.LJ. 278, 142 I C. 138, Ind. RuL 1933 Mad. 199, A.I.R. 1933 Mad. 247, 
1933 Cr.C. 374. 65 M.LJ. 6, 38 AI.L.W. 663. 

Order passed after prior refusal: — IMicrc some of the accused persons are dis- 
charged, and an application being made to the Sessions Judge for revision of the order of 
disdiargc, he summarily rejects llie application upon a perusal only of the judgment of 
the Magistrate, the Sc^ions Judge is not precluded, upon examining the record when 
the case of the other accused comes to him for trial, from passing an order of com- 
mitment of Uic persons who have been discha^ed. The first order was a summary 
order passed without examining the record, and was not properly speaking a judgment 
at all Consequently, see, 369 is no bar to the subsequent order. The case would have 
been otherwise if the order had been passed after calling for the record and perusing 
the same— 33 CVV.N. 974. 

1192. Further inquiry, whether can be ordered:— A District Magistrate 
proceeding under this section is not restricted to ordering commitment of the accused 
who may have been discharged by a subordinate Magistrate; he can also direct a further 
inquiry, prior to making an order for commitment— A/ontiuddin, 18 Cal. 75. ^^'here, 
after the discharge of an accused person, fresh evidence comes to light, the District 
Magistrate should not direct a sulrardinate Magistrate to commit the accused, for it 
will amount to a committal for trial on the evidence of witnesses whom the accused has 
not had an opportunity of cross-examining. The proper course for the District Magis- 
trate is to direct a fresh inquirj'— Iwgappa. 2 Weir ^0. A District Magistrate has no 
jurisdiaion to order a further enquiry’ under this section into an offence which is triable 
not only by a Court of Session but also by a Magistrate of the first class — Kallu, 35 
Cr.L.J. 1151, 150 I.C. 852, 11 O.WJ4. 818, A.I.R. 1934 Oudh 327, A.L.R. 1934 Oudh323. 

iiATiere a Magistrate discharged two accused and framed a charge under sec. 354, 
I. P. C., against (he remaining three and an application for resnsion of not only the 
order of discharge but also the order of framing a charge against the three accused 
under sec. 354, was filed in the Court of Sesaons Judge who forwarded Uie proceeding to 
the District Magistrate asking him to direct further inquiries by any other Magistrate 
and holding that on the evidence a fnima lade case under secs. 366|5U and not under 
sea 354 had been made out,'Aeid that the order was tantamount to quashing the charge 
which the Sessions Judge had no power to do under sea 436 or sec. 437, Cr. P. C., and 
that the corrert procedure would have been to submit the case to the High Court with 
a recommendation to order further inquiries on the lines indicated— Suf/urt A/a Hta 
Khln, 34 Cr.L.J. 1083, 145 I C. 720. AJJ?. 1933 Rang. 214, 1933 Cr.C. 869. 

Whr'n Inn;' I, •!!■'' ,i. I f-. ; 'I- ; ■ i i- v; Where 

; ; ' ed the 

, ■ ' istrate 

discharges the accused because in his opinion the evidence is insufficient or incredible, 
then if the District Magistrate comes to a different conclusion upon the evidence, his 
proper course is to make an order of commitment and not to direct further inquiry — 
Yado, 12 N L R. 94, 17 Cr L J. 245. AVhere in a case triable exclusively by the Sessions 
Court, the Sessions Judge or District Magistrate is satisfied that on the evidence taken 
there is a clear case for committal, and there is no reason for desiring a further con- 
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^deration by the Magistrate, it myiuM ordinanly be his duty to commit under this 
section without ordering a further inquiry — Haridas v. Saritulla, 15 Cal. 608. 

1193. Proviso (a): — Notice to accused: — It is an essential condition 
precedent to an order under this section that the accused should have an opportunity 
of showing cause against his commitment. An order made without issuing such notice 
is bad in law and not mamtamablc — Astj Khan v Fal^u, 1888 A.W.N. 236; Duarhanalh, 
I CL.R. 93; T/tamtnaNna, 15 M.L.J. 373. Where some of the accused were not made 
parties to the revarion petition to the Distnct Magistrate against the order of discharge, 
and no notice had been ordered to be served upon them, and they had no opportumty 
of showing cause against the order ol oiinmitment made by the Distnct Magistrate, 
held that the order of commitment made by the Distnct Magistrate was clearly wrong 
and must be set aside so far as these accused were concerned — Mama Manika, 48 Afad. 
874, 49 M L J. 155, 26 Cr L J. 1570. Where, however, a Distnct Magistrate ordered the 
subordinate Magistrate to make a committal to the Court of Session, without giving the 
accused any notice, but the comrmtling Magistrate issued a notice before doing so, the 
deicct was cured by sec. 537 — Rabha, Ratanlal 899. Also, where no objection was 
taken to the want of notice and the oimsrion has not occasioned a failure of justice, the 
High Court will not interfere — Khatmt, 7 CaL 662. 

The opportunity to shew cause mentioned ui this proviso does not mean any 
opportunity but that the accused roust have a special opportunity. ^Vhe^e the Sessions 
Judge who was trying a case of false eindence suddenly asked a witness m the course 
of his examination to explain why he should not be again committed for a trial for 
murder in respect of an act for which he had been previously discharged, and on 
answers given by the witness to the above question, ordered his commitment for trial 
(or murder, held that the order was illegal since the accused had not been properly called 
upon to shew cause— Cevmd, Ratanlal 588. 

If a notice is given to the accused under Uus proviso, he is not under any obbgatbn 
to appear and shew cause. He may or may not avail hunself of the opportunity as he 
chooses— ifonu'ar, 1893 P.R. IS. 

1X94. Interference by High Court: — Under sec. 439, the High Court has 
power to revise an order of comnutroent passed under this section by the Sesrions 
Judge or District Magistrate — Rash Bckati. 12 C.WJ4. 117 In the exercise of the 
powers of revision, the High Court can, on the ments of the case, cancel an order of 
commitment passed by the Sessions Judge under this section, as for instance, where 
the order setting aside a discharge and directing commitment is made, on insuf&aent or 
unreliable evidence — Piithi Chand v. Sampatia, 7 C.WJ^. 327, or where there is no 
* prima facie case for commitment — Shcobux, 9 C.WJ4. 829.« 

The order of a Sessions Judge or Distnct Magistrate under this section dlrectmg 
commitment can be quashed by the High Court in the cxerdse of its revisional powers 
under sec. 439 and not under sec 215 — KaJagana, 27 Mad 54. Sec. 21S refers only to 
a commitment actually made and not to on order directing conuruCment contemplated 
by sec. 437. Therefore, the High Court, in considenng the order of a Sesdons Judge 
or Distnct Magistrate passed under sec 437, may consider the Jacls as well as the 
question of law involved and is not lunited to points of law only as under sec 215 — 
Mulhia Chelly, 30 Mad 224; Rash Behaii. 12 CWJ4. 117; rinJtouri, 1 PX.T. 153, 
21 Cr.L.J. 328. 55 I.C. 66; Munshi Mander v, Karw, 6 PJ..T. 146, 81 IC 913, A.I.R. 
1925 Pat 279, 25 Cr.L.J. 1089. 

But though the High Court possesses the powers to revise orders of commitment, 
it should exerdse those powers most ^Kmngly.and only where it is momfest that the 
Sessions Judge's order is improper, e.g, where tl^re is no evidence to prove the offence 
diarged— .Uur/iia Chelly, 30 Mad 224; Mania Manika, 48 Mad 874, 49 MXJ. 155. 
It is evident from this section tlut the fullest and widest discretion has been given to 
Distnct Magistrates and Sessions Judges, and when an order of commitment has been 
duly made, the High Court should be most unwilling to interfere except upon strong 
grounds and under exceptional drcumstances— Falto v. Fattu, 23 AIL 564; Mengat 
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Jiai, 13 A.L.J. 111, IG Cr.L.J. 139. There is no aylhority whldj would justify the 
HjeIi Court in once more apprccjating the evidence and holding that no Qjurt could 
poss.bly convict when one Court at least has given an indication that on the evidence 
a conviction is possible. The Sessions Court should be very slow to interfere in revision 
to set aside an order of discharge, a prindple which a joUmi would apply to the High 
Court in what may be called a second revision — AkberaHy Ta^abaJIi v. Alimahomtd 
Abdui Uussa.n. 40 Cr.LJ. 951 (953), 181 I.C. 282, 12 R.B. 159, 41 Boin.L.R, 749. 
A.I.R. 1939 Bom. 372, following itamchondte. 7 R.D. 405. 3C Cr.LJ. 613, 155 I.C. 101, 
A.IR. 1935 Bom. 137, 37 Bom.LR. 16. 59 Bom. 125, 1933 Cr.C. 288 {F.B.). ^^Tiere 
a District Magistrate sets aside Uie order of discharge passed by a Committing Magis* 
irate and orders a case to be committed to Sessions which is exclusively triable by a 
Court of Sesaon, the High Court will not interfere in revision unless the District 
Magistrate's order is in the circumsianccs of the case shown to be unjustifiable— 
Atifarf //Msoiii. 32 CrXJ. 128, 128 I.C 285, 7 OAVJ4. 749, A.LR. 1930 Oudh 415, 
Ind. RuL 1931 Oudh 45, 1930 Cr.C 93S, IMietc a competent District Magistrate, 
acting upon a discretion which the law confers, lias committed an accused for trial by 
a Court of Session, and his proceedings arc not on the face of them illegal or arbitrary 
Of capricious, the practice of Uie High Court is that os rcvisional Court it would neither 
enquire into the reasons, nor interfere. W'hcte there is no question of faw insTsIved, it 
is only m exceptional cases that the High Court will c-xcrasc rcsnsional powxrs after 
a valid order of commitment, to sec if dus commitment dcscn'cs to be quashed on the 
ground that the evidence docs not make out a ptima facie case. IVhere there is no 
evidence at all the commitment may be quashed, because, absence of evidence for 
commitment is iicld to be a point of bw— //r/rsa/nhAcy, A.I.R 1934 Sind 27, 148 I.C. 
1066. 35 Cr.LJ. 83 f. A.L.R. 1934 Sind 28, 1934 Cr.C. 225. See also Momchandre, 
36 Cr.LJ, 6)3 (616), 155 LC. 101. A-LR. 1933 Bom. 137, 37 BomX.R. 16, 59 Bom. 12S, 
1935 CrC 283 (F.D.). But see Patanhppa Thevon v. A’cruppa Coundtn, 40 CrXJ. 
392. 180 I.C. 576. A.LR. 1939 Mad. 253, 1938 M.W.N. 1311, 11 R.M. 727. 

43S. ( 1 ) The Sessions judpe or District Magistrate may; 

^ if he thinks fit, on examining under section 
Report to ig . 435 Qp otherwise the record of any proceed- 
ing, report for the orders of the High Court the result of such 
examination, and, when such report contains a recommendation 
that a sentence be reversed or altered, may order that the exe- 
cution of such sentence be suspended, and, if the accused is in- 
confinement, that he* be released on bail or on his own bond. ' 
(2) An Additional Sessions Judge shall have and may ex- 
ercise ail the powers of a Sessions Judge under this Chapter in 
respect of any case which may Ixj transferred to him by or wider 
any general or special order of the Sessions Judge. 

Change: — The italidsed words have been added by sec. 118 of the Cr. P. C. 
Amendment Act XVIII of 1923. “In order to provide for the absence of a Sessions' 
Judge, we think it is necesary to empower him to make a general order authorising 
the Additional Sessions Judge to exercise all his powers. We have prowded for it 
Bpeciaily by this amendment”— Report of the Select Committee of 1916. 

1195. Who can report: — ^The only Courts which can make a reference to the 
High Court are the Court of Sesaon and District Magistrate. An Additional Sessions 
Judge has jurisd'ttion to exercis*e the powers of a Sesrions Judge only in respect of cases 
transferred to him by the Sessions Judge — Rancliandra, 1903 A.W.N. 28. In the 
absence of such transfer, an Additional Sess’ons Judge has not the powers of a Sessions 
Judge under this section — Abdul Gaffur, 1 I«BR. 119. Where a jail appeal by one of 
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two convncted persons was transferred to the Additional Sessions Judge who acquitted 
the appellant and made a reference to the IIi^ Court under this section with a re- 
commendation for the acquittal of the non-appeahng accused, held that in view of 
cl (2) of this section he was not competent to make a reference in respect of an accused 
whose case was not transferred to him — Z oiho Skah, 35 Cr.LJ. 296, 11 O.WN. 66, 
147 I a 382. A.I R. 1934 Oudh 73. 1934 Cr.C 256, A.I,R, 1934 Oudh 86 

1196. When reference may be made:— A District Magistrate or Sessions 
Judge should refer all cases in wWdi he considers the order of the Subordinate Court 
as illegal — Anonymous, 2 Weir 564 (565>r e.e., when he considers that the judgment or 
order is contrary to law, or that the punishment is severe or madequate — Khubi, 1881 
A.WJ4. 12. So also, where a District Magistrate Is of opinion that a subordinate 
Magistrate has no junsdiction to try a particular case, the Distnct Magistrate has no 
power to quash the proceedings of the Sub-Magistrate but must report the case for 
proper orders to the High Court — KanJasaami v Solt Goundan, 23 Mad 540. So 
again, if a Sessions Judge is of opinion that an order of a Distnct Magistrate directing a 
further inquiry under sec 436 is wrong, a reference to the High Court may be made 
under this section— Darfiari v. /agoo Lai, 22 Cat 573. Where the District ^^agist^ate 
deaded, upon a consideration of the application and examination of the record, that the 
order of the Special Magistrate regarding the custody of a minor girl was unjust, he could 
only act under this section and had no power to set it aside — Molt v. Bent, A.I.R. 
1936 All. 852, 1936 A.LJ. 1097, 1936 A.W.R. 920. 1936 Cr.C. 1111, 166 IC. 847. A 
Sessions Judge cannot, upon examining the monthly criminal return of Magistrate, order 
further inquiry under sec. 436 into the case of a person who has been cenvieled. If he 
thinks any further inquiry necessary, he ^ould refer the case to the High Court under 
this section — Valav, I^t^al 407. 

A Magistrate's order declining to stay proceedings is an order within the meaning 
of sec. 435 and the Additional Sessions Judge has power to refer it to the High Court 
under see. 438 — Louis P/tilip Dhs v. Mahodeu, A.ML 2933 Bom. 485, S5 Boin.L.R. 1054, 
1933 CrC. 1589. 58 Bom. 49. 

See Roshan Lai, ated in Note 1169, for the power of the Sessions Judge to make 
a reference at the instance of a third party even when the convicted person do not 
desire it. See also Notes 1204 and 1220. 

Power of reference after prior refusal; — The fact that a Sessions Judge has 
once refused to make a reference to the High -Court after examination of the case in the 
Ordinary way under sec. 435, does not take away his jurisdiction to make a reference 
on subsequent facts which come to his knowledge. The words “or otherwise” in this 
section are wide enough to meet a case where there is clear evidence of some gross 
miscarriage of justice having occurred, which ought to be brought to the knowledge 
of the Revis'onal Court, although in the absence of knowledge of such evidence an 
application for revision nught have been previously rejected — Si/ffram, 29 Bom-L R. 480, 
104, rC 912, A.r.R, 1927 Bom. 360. 9 A.r.CrR. 27. 28 CrL.J. 896. 

Power of refusnl after reference: — After ha^ng passed the order of reference 
the SesKons Judge becomes /«ncri« ofseio and has no power to re%*isc or rec-iew his order 
and by a separate order reject the application for revisfon. The proceedings subsequent 
to the, order of reference are clearly ulha vires and illegal — Rameshwar v. Bharath, 
35 CrLT 417. 147 I.C. 516, 11 O.WJ4. 75. A.LR. 1934 Oudh 75. 1934 CrC 255. 
A in. 1934 Oudh 85. 

1197. When reference is improper; — ^This section allows a reference only 
when the Court of Session is of ooinion that the judgment or order is contrary to hw, 
or that the punishment is too severe or inadequate, but not on the ground of the insufii- 
dency or mcrcdib'ltly of the e\ndence— /vftubi, 1881 A-WN. 12. Speaking generally,- 
a report ought not to be made to the High Court under this section on matters of fact 
or unless the exaimnalion of the proceeding in the inferior Court discloses a Question 
of law which the Sessions Judge or District Magistrate thinks would prcpeily be. 
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determined by the High Court — Ha Than, 32 CrXj. 950 ( 958), 132 I.C. 822, 
9 Rang, 239, Ind. Rul. 1931 Rang. 214. A.I.R. 1931 Rang. 225, 1931 Cr.C. 865 (F.B.). 
See also Phakir v. Madar, cited in Note 1210 and Chandteshtcar Prasad Natain Sinih 
V. Aiuncndia Mohan Ghosh, infra. The cfcjcctions to making a reference or to intei- 
• ferine in revision on the question of oredibtlily of witnesses arc still stronger when the 
proceeding is a pending proceeding instituted in accordance with law and carried on 
regularly and in vhich no error of procedure ts suggested to have been committed by the 
hfagistrate before vliom those proceedings arc pending — Chandieshwar Prasad Narain 
Singft V. /litinendra Mohan Ghosh, A.I.R. 1936 Pat. 626 (627), 17 P.L,T. 79t, 38 
Cr.L.J. 2. 163 I.C. 931. 9 R.P, 231. 3 BR. lOf. 1936 Cr.C. 1064. A reference can only 
be made to the High Court if after accepting loyally the finding of farts arrived at by 
the trial Magistrate some question of law arises which necessitates interference with the 
order passed by the trial Court— Prtm. A.I.R. 1934 Oudh 276, 11 O-IVN. 717, A.LR. 
1931 Oudh 22Q. 1934 Cr.C. 773, 1931 OL.R. G07, 36 CrXj. 812. 155 I.C. 724. The 
Sessions Judge roust not make any reference to the High Court or submit any application 
for resdsion of any order contrary to the findings of fact arrived at by the trial Court 
No reference or revision can be accepted by the High Court which involves no question 
of law— Bwlari v. ML Sundaiio. A.I.R. 1931 Oudh 278, 11 O.W.N. 718, AX.R, 1931 
Oudh 216, 1931 Cr.C 774. 1934 OL.R. 507. 36 Cf.LJ. 838. 155 I.C. 726. See Bhola 
Prasad v. Rom Dulary, 35 Cr.XJ. 951. 149 I.C. 361. AXR. 1934 Oudh 223, 11 O.WN. 
719, 1934 Cr.C. 776, A.I.R. 1934 Oudh 280. See also Ram Bahai, A.LR. 1936 AIL 364.. 
1938 A.LJ. 283. 

A ease should not be reported unless it is very clear that the conviction is tcroni 
and that there can be no reasonable doubt on the matter. A Sessions Judge should not 

a ease to the High Court m«tly because he considere the conviction of the accused 
to be bad on the ground that the prosecution witne^es had something in common with 
the complainant and were on bad terms with the accused— SudamoR, 49 All. 551, 
100 I.C. 1055, 23 AX.J. 379. 7 A.l.Cr.R. 343, A.I.R. 1927 AD. 475. 28 CrXJ. 399 (400). 
A necessity for altering a conviction from one section to another for a cognate offence, 
when the accused has not been prejudiced by any such error, is not a sufficient ground 
for a reference to the High Court under this section— IsLon Chandra, 9 CaL 847. 

When a District hfagistrate or Sessions Judge has himself the power to make the 
order which he proposes in his letter of reference, a reference under this section is 
unnecessary — Bldhu v. Moii, 28 Cal. 102. The High Court will not exerdse its 
revisional powers in a case where the Magistrate making the reference has jurisdiction 
to dispose of the case himself — RahimJino, 22 S.L.n. 201, 105 I.C. 802, AIR- 
1928 Sind 69, 28 Cr.L.J. 978 (979). Thus a case which regularly comes to the 
Sessions Judge or District Magistrate, on the appeal of a prisoner, cannot be re- 
ferred to the High Court under this section bat must be disposed of by the Sessions 
Judge or District Magistrate himself— A/efcon Lai. 13 AXJ. 477, 16 CrXJ. 433 
f434)j Bega Singh. A.I.R. 1914 Lah. 266. 21 IC. 573, 7 P.W.R. 1914 (Cr.), 1914 
P.LR. 62, 15 Cr.LJ. 485 (487). A report cannot be made in a case where ^e 
proceedings are themselves the subject of a revision case or appeal case pending 
before the District Magistrate, whose duty it is to pass a judicial order on that 
case himself — In re Palanl Goivnden, 15 Cr.XJ. 472, A I.R. 1914 hfad. 100, 24 I C. 
352. The reporting Court should decide the appeal, and if it considers that it has been 
unable to do substantial justice, it may then report the case on the revision side with 
recommendations as to suggested action which as an appellate Court it was not able 
to take itself— AfiV Ghawas, A I.R. 1^ Pesh. 81, 37 Cr.L.J. 470, 161 I.C 320, 1936 
CrC. 210. See also Rofttmdtno, supra. 

Where an Asastant Sessions Judge accepting the verdict of the Jury convicted the 
accused but the Additional Se»ions Judge finding himself unable to interfere under 
sec. 423 (2), Cr, P. C, as there was no nusdiicctton, made a reference to the High 
Court instead of referring the case to the l.ocd Government for orders, the position is 
that the appeal of the accused has been dismissed. Had not the Sessions Judge referred 



Sec. 438.1 


THE CODE OF CRIMINAL PROCEDURE 


1415 


the case to the High Court it would have been open to the acc-used to move the High 
Court in revision and ask it to interfere on the ground that the Additional Sessions 
Judge was wrong in holding that there was no misdirection and if the High Court 
found that there was misdirection by the As^tant Sessions Judge which had been 
ignored by the Additional Sessions Judge and which has occasioned a failure of justice 
it would have interfered. The fact that the High Court has examined the record on 
an incompetent reference by the Additional Ses^ns Judge does not alter the position. 
It must interfere if a case for interference has been made out — Rameshwar Singft v. 
Emp., 38 Cr.LJ. 919 (922), 170 l.C. 4W, 16 Pat 413, 1937 P.WJ'I. 596, 3 B.R. 734, 
10 R.P. 128, 18 P.L.T. 607. A I.R 1937 Pat 440. 

Where an accused has been discharged by a Magistrate, the District Magistrate, 
if he is of opinion that the discharge is wrong, may take action under sec. 436 (if he 
deems it necessary) and need not make a reference to the High Court — Shtinivas, 
Ratanlal 290 (291); Shea Balak Singh v. Sant Bux Singh, 37 Cr.LJ. 1128, 165 l.C. 23, 
1936 O.W.N. 1079. 

The word “proceeding” which is used in this section must be a proceeding as 
referred to in sec. 43S, Cr. P C, that is to say. a proceeding before any inferior 
Cnminal Court — £e/oy Krishna Das v. Shjarn Naram Stngh, 41 Cr.L.J. 442 (443), 
187 IC. 310, A.I.R. 1940 CaL 30. I L.R. (1939) 2 Cal 532 This section authorises 
the District Magistrate or Sessions Judge to make reports to the High Court in respect 
of proceedings of infeuar Criminal Courts, but not in respect of proceedings pending 
before his aufn Court; nor does it authonse him to transfer the decision of a di/hcult 
case pending before him to the High Court— /n re Palani Cewnden, 15 Cr.LJ. 472; 
f,ee also 13 AL.J. 477 and 1914 P.LR. 62, cited above. But see Note 1198 under the 
heading "Reference against its own order'’ for a contrary view. 

Clause (1) of this section appears to contemplate action by the Sesrions Judge 
or District Magistrate upon examination of the proceedings of a subordinate Court. It 
does not apparently authorise the Sessions Judge or Magistrate to refer his own order 
with a recommendation that it be altered Therefore, where the District Magistrate 
dismissed a jail appeal and came to the conclusion that the order of dismissal was 
erroneous while hearing the appeal prefened by a co-accused and made a reference to 
the High Court for setting aside his own order, the reference was incompetent— Ramsjts, 
A.I.R. 1933 Pat. 697. 1933 Cr.C. 1550, 146 l.C 370, 14 PL.T. 759. 35 Cr.LJ. 22. 

A reference by the District Magistrate direct to the High Court for enhancement 
of sentence is irregular and not warranted by law. The proper course for him to adopt 
would be to instruct the law officers of the Crown in the High Court to file an appll* 
cation for revision asking for enhancement of the sentence — Culah, 29 CrLJ. 235 (236), 
107 I.C 285, A I.R. 1928 Lah. 660. But see Yakub Brahi, cited in Note 1198. 

Reference m cases of acquittal; — In the case of an acquittal by a Subordinate 
Magistrate, if the Government does not appeal, the proper course for the District 
Magistrate, if he is dissatisfied with the order of acquittal, would be to move the Local 
Government for exercising its powers under sec. 417 and not to make a reference to the 
High Court under this section. It is not proper and expedient for the High Court as a 
general rule to exercise its powers of reviriou In respect of orders of acquittal on a 
reference from the District Magistrate, when the Local Government has not appealed 
against the order — Sheikh Atnimiddm, 24 All. 346; Madar, 25 AIL 128; Aehar Singh, 
A.I.R. 1924 Lah. 451, 81 l.C. 547. S Lah. 16 (19), 25 Cr.LJ 931: HrfjWit«k v. 
Abadkut, 44 Cal. 703; Dabtmddi v. Sakat. 33 C.WJ4. 258, 49 CLJ. 129, 116 LL 164. 
A.I.R. 1929 Cal. 169, 56 Cal. 924, 30 CrLJ. 579; Benga Row. 15 Mad. 36; Mogat Beg. 
42 Mad. 109; Cur DayaJ. 12 A.LJ. 255, 15 CrXJ. 3W; Sinnu Counden, 33 Mad. 1023; 
Rosid V. Zarin, 32 CrLJ. 1128, 134 I.C. 208, A.LR. 1931 Lah. 533. 1931 Cr.C 773, 
Ind. RuI..1931 Lah. 912, 32 P-LR, 7S9; Canpat. A.r.R. 1933 Nag. 259. 35 CrLJ. 28, 
146 I C. 332. 29 N.LR. 365. 1933 Cr.a 930; Janu Fakir. 15 SL.R. 171. 66 LC. 999, 
A.I R. 1922 Sind 22, 23 CrLJ. 313. 
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In Ganpat, supra, it is stated that where reference under sec. 437 is received asking 
for interference against an order of acquittal the High Court is very reluctant to areept 
such a reference. In cases of acquittal the Provincial Government has a nght to appeal. 
If the Provincial Government does not choose to We an appeal and if a reference is 
made asking the High Court to interfere with an order of acquittal it will interfere 
only if there be radical and incurable irregularity or a complete disregard of ^the law 
and procedure or a manifest injustice which has got to be cured, IVhen an accused is 
acquitted a very valuable and substantial priwlege accrues in his favour and it is not 
proper for a Court to interfere with an acquittal simply because the complainant thinks 
that the accused has committed the offence and the offence will remain unpunished— 
Laxmi Prasad, 41 Cr.LJ. 919 (921, 922). 190 I.C. 487, A.I.R. 1940 Nag. 357, 1940 
N.L.J. 399. 

In a recent Patna case it has been held that the High Court may justly refuse to 
interfere on a reference by a District Magistrate, uhere it is clear that the case is one 
m which the Local Government would be expected to move on account of its special 
importance to the administration. But the High Court cannot refuse to entertain a 
reference in those cases of acquittal whidi are of no public interest (so that the 
Government would not move) and in which the High Court would interfere under 
sec. 439 at the instance of a pri^vite party— H’«/r Kunjra. 7 Pat. 579, A.I.R. 1929 
Pat. 139, 116 I.C. 768, 30 Cr.LJ. 673 (674). Morwn’er, a distinction should be drawn 
between a reference by a District Magistrate and a reference by a Sesrions Judge. A 
District Magistrate has the means of communicating with the tocai Government with ■ 
a view to an appeal under sec. 417, but a Sessions Judge has no such means, and he 
must either act under sec. 438 or not at all Further, a Sessions Judge’s outlook on 
the matter is purely judicial. Consequently, a reference "made by him ought not to be 
rejected by the High Court— W'ortV Kunjra. supra 

The High Court has jurisdiction to entertain a reference by the Sessions Judge 
against the order of acquittal and, if necessary, to set it aside, though such power must 
be exercised in exceptional cases only, where there has been either a denial of the right 
of a fair trial or a flagrant and glaring failure of justice The High Court can entertain 
such a reference even where the Local Government has not been moved to prefer an 
appeal to the High Court under sec. 417, Cr. P. C , or having been moved, has decLned 
to prefer such an appeal—Nathu Mai v. Abdul Haq, 31 CrJLJ. 584 (585, 586,), A.IR. 
1930 Lah 159, 1930 Cr.C. 167, 123 I.C. 841. See also Soni v. Khhnomal Manghandas, 
40 Cr.LJ. 524, 180 I.C. 989. I.L.R. 1939 Kar. 385. U R5. 198, A.I.R. 1939 Sind 75. 

The judicial powers of the District Magistrate to make a reference under this 
section against an order of acquittal cannot be restricted by sub-sec. (5), sec 439, 
Cr P C , on the ground that the Local Covernment should have appealed and has not 
done so. The District Magistrate, not being the Local Government, is not the person 
entitled to appeal, whether or not he may be able in his executive capacity to move the 
Local Government to appeal— BiWftiV. 32 Cr.LJ. 143, 128 I.C. 395, 53 AH. 42. 1930 
Cr.C 997, A.I.R. 1930 All. 741, 

The District Magistrate should not tcIct cases of acquittal on pure questions of 
fact. But where the judgment of the trial Magistrate was full of surmises and special 
pleadings and reading it one was left in the dark as to whether his mind worked for 
a conviction or for an acquittal, the High Court accepted a reference against an order 
of acquittal on questions of fact made by a Distnet Magistrate through the Sessions 
Judge who also supported it and ordered a retnal—Dimm Bahadur v. Hori-Lal. 35 
CrLJ. 1289, 151 IC. 350, 3 A.W.R. 564, 1934 Cr.C 902, A.I.R. 1934 All. 714. 

Where the District Magistrate or Sessions Judge merely differs from the first 
Court’s appreciation of facts, or where be suspects an error of law, then, unle^ the 
error of law in manifest, unless the case im’olves a matter of principle, and unless 
there has been a senous failure of justice, unless in short he is clearly of opinion that 
the public interest demands that there should be intervention by the High Court he is 
under no obligation to refer the i^se. Where the only interests affected are those of . 
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pri\"ate parties he isvill more often do better by leaving the party aggrieved to pursue 
his remedy by an application to the High Court. The High Court has ample powers 
in revd^on and the uidest passible discretion, and if the High Court eventually allows 
such an application it is not thereby implied that the District Magistrate or Sessions 
Judge ought to have made a reference — Abdul Ala/tir v Kodir Khan, AIR. 1937 Pat. 
no (112), 1937 PWN. 220, 18 P.LT. 227, 167 I.C 894, 9 R.P. 447, 3 BR. 377, 
33 Cr.L.J 470, following Phakn v. Madar, 32 CrLJ 1237, 134 I.C. 915, 58 Cal. 1081, 
35 aW.N. 374, AIR 1931 Cal 619, 1931 Cr.C. 803, Ind. RuL 1931 Cal. 915. 

Refcicnce in police Proceedings : — ^This secUon does not empower a District Magis- 
trate to refer to the High Court the proceedings of a Superintendent of Pohee, as the 
latter is not a Court subordinate to the Magistrate — Sankal Chand, Ratanlal 133. 

Ordinance It of 1932 : — Sec. 51 of this Ordinance has the effect of depriving the 
Ses^ons Judge of the right of calling for and examining the record under sec. 435 and 
of referring the case for orders of the High Court under sub-sec. (1) of this section — 
Manmatka. 34 Cr.L.J. 579 (580), 143 IC 238, A.I R. 1933 Clal. 401, Ind RuL 1933 
Cal. 390, 1933 Cr.C. 579, 60 Cal. 851. 

Improper form of reference : — Where a reference asked the High Court not to 
quash the entire order (under sec. 145) passed by a Magistrate, but to confirm a part 
of the order and to quash the rest, the High Court rejected the reference as improper 
in form— Col/ecfor of Howrah v. Santak, 44 CiJ- 593, 28 CrL.J. 210 (212), 99 I.C. 
1010, A.I R. 1927 CaL 261, 7 A.I.Cr.R. 383. 

1198. Power to refer proceedings of superior Court;— The powers 
of the Sessions Judge or District Magistrate under this section are limited by sec. 435, 
which speaks of proceedings of an inferior Criminal Court; and therefore the District 
Magistrate has no power to question the propriety of an order of the superior Court 
(SessloBS Judge’s Coisct) and to eelor the o«ter to iho High Couit hr the purpose ol 
having it quashed or modified, especially if the order of the Sessions Judge is one which 
sets a^de or modifies the order of the District Magistrate himself— /K/aA Mohr, 49 All. 
443, 28 CrL,J. 281 (233) s Jamnabai, 28 AIL 91; Wosawi, 5 Lah. 11 (14), 81 I.C. 
544, A.I.R, 1924 Lah 437, 25 Cr.LJ. 928. 81 IC 544, AIR 1924 Lah. 437; 0..£. 
V. NgaKyaBu.LBR. (1893-1900) 311; Maung Myal E. 32 CrLJ. 1125, 134 I C 220, 
9 Rang. 352, AI.R 1931 Rang. 251. 1931 CrC 891, Ind RuL 1931 Rang 284; 
Lobo, 41 Bom. 47, 18 BomLR 796; Anonymous, 2 Weir 555; Jahandi, 23 CaL 249; 
Karamdi, 23 Cal. 250; Hiraman v. Ram Kumar. 18 Cal. 186; Mahabirpuri, 2 NL.R. 
149; Canga, 36 All 378; Baldeo Prasad. 46 AH Kl (855); Daulat, 24 A.L.J. 224, 92 I.C 
743. 27 CrLJ. 327; Zor Singh. 10 All. 146; Shah Newae, 1 SLR. 40. 8 Cr.LJ. 
161; Kassim, 17 SLR. 268, 83 I.C. 881, AIR 1925 Smd 183. 26 CrLJ 177 (179); 
Palrakhan, 33 CrL.J. 474, 137 IC 525, 1932 ALJ. 67. A.IR 1934 AIL 124, 1932 
Cr.C. 149, IncL.Rul 1932 AIL 327. The District Magistrate has no power to report 
against and recommend revirion of an order passed on appeal by the Sessions Judge— 
Baifnaih. 34 CrLJ. 947, 145 I.C 393. AIR 1933 Pat 305, 14 PL.T 364. 1933 CrC 
826; Wall. 34 CrL.J. 371, 142 I.C 622, Ind. Rul. 1933 Lah 224, AI.R 1933 Lah. 433, 
1933 Cr.C 674. following Wasowi. 25 CrLJ. 928. 81 I C 544. 5 Lah. 11. AI.R 1924 
Lah. 437; Rafa Ram. 40 Cr.LJ. 8^. 184 IC 204. 12 RL ISO. 41 P.LR 825. A.I.R 
1939 Lah. 323; although the order of reference was made by the Distnct Magistrate 
in ignorance of the existence of an appellate order passed by the Sesrions Judge as the 
principles involved are similar — Faqir Mohd. AIR 1937 Pesh. 6, 166 I.C 881, 
9 R Pesh. 74, 38 Cr.LJ. 335. The District Magistrate and the Sesrions Judge have 
concurrent jurisdiction and the District Magistrate can make a reference direct to the 
High Court for enhancement of sentence under this section — Yakub Broki. A.I R 1934 
Snd 154, 1934 CrC 1146, 152 LC 339. 36 CrLJ. 27. A fortiori, the District Magis- 
trate has no power ta call upon the Sessions Judge to forward the reference to the 
High Court, and the Sess’ons Judge can nehtly refuse to forward it— AffaA Makr. supra. 
The District Magistrate cannot make a reference to the High Court taking fTt-pp;ii;?n to 
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certain remarks made by a Sessions Judge in his judgment, and asking the same to be 
expunged therefrom — Khudabiis, 21 S.ImR. 48, 98 I.C. 101, A.I.R. 1927 Smd 45, 
27 Cr.LJ. 1253} but when the error is a simple and obvious one, the reference 
should be accepted— LosftJtoro, 38 CrXJ. 961, 170 I C. 676, A.I.R. 1937 Sind 203, 
10 R.S. 71, 31 S.L.R. 409. It is never intended that a Subordinate Magistrate 
should have the power of questioning the propriety of an order passed by an Appel- 
late Court, and of reporting it to tl>e IRgh Court, for revision, simply on the 
ground that he considers that the original sentence was a proper sentence and 
should not have been reduced — Ram Lot, 8 875. If the District Madstrate 

thinks that there has been a miscarriage of justice in an appeal heard by the Sessions 
Judge, or if he is dissatisfied with a sentence passed by the Sessions Judge, he 
should not report the case to the High Court for orders under sec. 438, but should 
communicate with the Public Prosecutor and invite his attention to it— Sljere Singh, 
9 All. 362 (363)} Pirthi, 12 All. 434; Baldeo Prasad. 46 AH. 851 (855); Shah Neieai. 
1 S.L.R. 40. 8 Cr.LJ. 151; ^iraman v- Ram Kumar, 18 Cal. 186; Angamuthu 
Vanathrian. 23 MLJ. 732, 13 Cr.L.J. 714; Krishnaji. 6 BomUR. 1099; Fazat Dad. 
24 Cr.L.J. 573 (Lah.); ffarian, Ratanlal 601; Bajio. Ratanlal 623; Kassim, 17 SL.R. 
268, 83 I.C. 881, A.LR. 1925 Sind 188. 26 CrX.J. 177 (178); Raja Ram, 40 Cr.L.J. 
879, 184 I.C. 204, 12 R.L. 180, 41 P.L.R. 825, A.I.R. 1939 Lah, 323. Where a 
person was convicted by a Deputy Magistrate and the appeal from the conviction 
was dismissed by the Se^ons Judge and then the District Magistrate made a reference 
to the High Court for enhancement of sentence under this section, hrid that the District 
Magistrate had power to call for the record from the Deputy Magistrate’s Court 
under sec. 435 or to make a reference to the High Court under sec. 438 and that it 
was not desirable that the High Court should entertain the matter on a letter of 
reference addressed to the High Court by a District Magistrate when the facts of the 
case were brought to the notice of the Sessions Judge in the appeal— Soro/or/, A.I.R. 

1933 Cal. 791. 57 CL.J. 211. 1933 Cr.C 1358, 146 I.C. 354, 35 Cr.LJ. 27. 

Reference against its own order:— Although it is unusual for a Judge to 

make a reference regarding the legality of his own order there is nothing in this section to 
predude him from doing so. The words “or otherwise” are wide enough to co\’er such 
a reference— Rfl<f/»a Raman Mtlra. 32 Cr.LJ. 364 (365), 120 IC. 260. 1930 AXJ. 1076, 
AI.R 1930 All. 817, Ind. Rul. 1931 AIL 132, 1930 Cr.C. 1201. See also Chand Mai 
Goenka, 35 CrL.J. 1436. 151 IC. 830, 35 P.L.R. 8. A.LR. 1934 Lah. 155, 1934 Cr.C 
333, 15 Lah 63, 7 R.L. 209. If a Court of Sessions finds that it has passed an illepJ 
order and informs the High Court of the mistake and the High Court is of opinion 
that the order is illegal, it is competent to the High Court to set right the illegality 
although the form in which the information has come happens to be in the form of a 
reference— RasftbeAari, 36 CrL.J. 100. 152 LC 291, A.LR. 1934 Pat. 551, 15 P.L.T. 475, 

1934 Cr.C. 1195 The Sessions Judge if he thinks that injustice has been committed 
by an order made by his Assistant Judge can refer the matter to the High Court, just 
as he could refer the rnatter to the High Court i! he came to the conduaon that he 
had himself made a mistake which ought to be corrected by the High Court in revnsion. 
Once the matter has been brought to the attention of the High Court, the High Court 
can act in reviaon under sec. 439, Cr. P. C, whatever the method adopted in bringing 
the matter to its attention — Bbalu Sadu Mali, 39 Cr.LJ. 495 (498), 174 IC. 780, 40 
BomL.R 297, I.LR. 1938 Bom. 331, 10 RB. 495, A.I.R. 1938 Bom, 225 (F.B). 
For contra see Palani Catenden and Ramasis in Note 1197, 

1199. Power to refer question of lawt — -This section empowers the Sessions 
Judge and District Magistrate, on examuiing the record of any proceedings under sec. 435, 
to report to the High Court for order the wsuft »/ such examinaiion, which means 
that the Sessions Judge or District Magistrate is to report the incorrectness or illegality 
of the sentence or order and not that he dumld refer abstract points a} lata to the High 
Court — Chouri v. Putai, 5 0 C. 316. Tlus section was not intended to enable the District 
Magistrate or Ses^ons Judge to get the ojrinion of the High Court on a question of law 
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arising in a case pending before him — Palani Gowndtn, 15 CrLJ. 472 (Mad); Rahim- 
dino, 22 SLR. 201, 28 Cr.LJ 978j PuthvimtH. 20 N.LJ. 151, A.I.R. 1938 Nag. 56 
(57), I.L.R. 1938 Nag 248, 175 I.C 935, 39 Cr.LJ 660 He cannot make a reference 
to the High Court on the ground that he entertains some doubt about the correctness 
of some rulings of the High Court — Bega Stnglt, 1914 P.L.R. 62, 15 Cr.LJ. 485 (487). 
There is no provision of law which enables a Judge to stop a trial already commenced 
and to refer to the High Court any questions of law arising on the merits in the case 
— Bapuji, Ratanl^l 214. Where a Sessions Judge, after having asked the opinions of 
the assessors in a case tned before him, made a reference to the High Court on a 
question whether he had jurisdiction or not, the High Court held that the Sessions 
Judge ought to have disposed of the question himself and that this section 'was never 
intended to be used for the purpose of sending questions to the High Court for opinion 
—Bhup Singh. 2 All 771. 

The object of secs. 435 and 438 is that inadents of incorrectness, illegahty or 
impropriety should be brought to the notice of the High Court, and where there has been 
no no illegality, etc., there is no proper ground for making a reference — Prithivinaih, 
supra. 

^Vhere the Sessions Judge or District Magistrate does not really dissent from the 
actual decision arrived at by the tnal Court, a reference to the High Court merely with 
the object of obtaining a ruling on a question of law ought not to be made — Madho 
Singh, 47 AH 409, 23 ALJ 189, 26 CrLJ 865j PtUhivinath v. Emp., supra, 

Power to take evidence:— -Neither sec 435 nor this section enables the District 
Magistrate or Sessions Judge to take further evidence with a view to report the cas^ 
Mulla Ibrahm, 3 BomLR. 677; Makaginiav. Ram Chofon, 12 AL.J. 461, 15 CrLJ. 575. 

1200. Contents of the reference: — (D A Sessions Judge before he refers 
the case to the High Court is bound to call upon the infenor Court for an explanation 
of the order passed, and should submit such explanation to the High Court together with 
the record — Matlamdt v TattpuUa, 3 CaL 644; Ramchandia Lai, 35 Cr.L J, 1020, 149 
I.C. 839, IS PLT. 288, AIR 1934 Pal. 316, 1934 Cr.C. 737. When a Magistrate 
tenders an explanation it is the duty of the Sessions Judge to make a comment on that 
explanation— ^/uran/i Lai vMakadeo Pia%ad, A.I.R 1932 All. 683 ( 685), 1932 A.L.J. 
819, 1932 Cr.C. 938. 

(2) The reasons for the reference should accompany the record — Kunjai, 1891 
A.W.N. 80. 

(3) The order of reference should set forth Uie points on which orders are required 
— Beckon, OSC 64. 

(4) The reference should contain a recommendation that the sentence be revised 

or altered — Mohan Lai, 27 All. 23; and the District Magistrate should also gi%e a brief 
abstract of the case and the grounds upon which he recommends that the order of 
sentence he considers to be inconect and should be set aside by the High Court— 
Keshava. 9 CrLJ. 502 (Mad.). ‘ 

Reference under this section should always be made in the form prescribed for such 
reference by the General Rules and Circular Orders of the High Court, Cnminal 
Appellate Side, Chap, I, r. 139 — Kutiswar v. JtUndza, 26 Cr.LJ. 1055, 87 I.C 975, 30 
CW.N, 646. A.I R. 1926 CaL 316. , 

But the report should not contain any representation of the complainant protesting 
against the Subordinate Magistrate’s dedsion— ATocoo. Ratanlal 340. So also, a repre- 
sentation made by the Inspector of Police to the Distnct Magistrate in the form of a 
letter, in Mliich the former expressed his view that a case should be retried (together 
with the grounds for rctnal) should not be forwarded to the High Court along with the 
Tclacncc—Btakmadin. 26,A.LJ. 76, 28 CrXJ. 916 (947), 105 I.C 653, 8 A-LCnR. 
335, A.I R. 1927 All 727. If the prosccutmg Inspector, being dissatisfied with the 
order of the ^al Court, moves the District Magistrate for refemng the to 
the High Court, the notes of the Inspector should be einmmed by the District 
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certain remarks made by a Sessions Judge in his judgment, and asking the same to be 
expunged theidTom—Klnidabux, 21 Si.R. 48, 98 I.C. 101. A.I.R. 1927 Sind 45, 
27 Cr.LJ. 1253; but when the error is a ample and obvious one, the reference 
should be accepted— Z.csftfearo, 38 CrJJ. 961, 170 I.C. 676, A.I.R. 1937 Sind 203, 
10 RS, 71, 31 SL.R. 409. It is never intended that a Subordinate Magistrate 
diould have the power of question'mg the propriety of an order passed by an Appel- 
late Court, and of reporting it to the High Court, for revision, simply on the 
ground that he considers that the original sentence was a proper sentence and 
should not have been reduced— Rom Lot, 8 CaL 875. If the District Magistrate 
thinks that there has been a miscarriage of justice in an appeal heard by the Sesaons 
Judge, or if he is dissatisfied with a sentence passed by the Sessions Judge, he 
should not report the case to the High Court for orders under sec. 438, but should 
communicate with the Public Prosecutor and invite his attention to it — Shere Singft, 
9 All. 362 (363); Phthi, 12 All 434; Baldeo Prasad, 46 All. 851 (855); Shak Netcoi. 
1 SLR. 40, 8 Cr.L.J. 151; Hitatnan v. Ram Kumar, 18 C^l. 186; An^amulhu 
Vanathrian, 23 M.L.J. 732, 13 Cr.L.J. 714; Krtshnaji, 6 Bom.LR. 1099; Fazdt Dad, 
24 Cr.L.J. 573 (Lah.); Karsan, Ratanlal 601; Bajto, Ratanlal 623; Kassim, 17 SLR. 
268, 83 IC. 881, A.I.R. 1925 Sind 188, 26 Cr.LJ. 177 (178); Raja Ram. 40 Cr.L.J. 
879, 184 I.C. 204. 12 R.L 180, 41 PX.R. 825, A.I.R. 1939 Lah. 323. IVhere a 
person was convicted by a Deputy Magistrate and the appeal from the conviction 
was dismissed by the Sessions Judge and then the District Magistrate made a reference 
to the High Court for enhancement of sentence under this section, held that the District 
Magistrate had power to call for the record from the Deputy Magistrate’s Court 
under sec 435 or to make a reference to the High Court under sec. 438 and that it 
was not desirable that the High Court should entertain the matter on a letter of 
reference addressed to the High Court by a District Magistrate when the facts of the 
case were brought to the notice of the Sessions Judge in the appeal— Sars/orf, A.I.R. 

1933 Cal 791, 57 C.L.J. 211, 1933 Cr.C. 1358, 146 I.C. 354, 35 Cf.L.J, 27. 

Reference against its own order: — Although it is unusual for a Judge to 

make a reference regarding the legality of his own order there is nothing in this section to 
preclude him from doing so. The words “or otherwise" are wide enough to cover such 
a reference— RodAa Raman Mitra. 32 Cr.LJ. 364 (365), 120 I.C. 260, 1930 A.LJ. 1076, 
A.IR. 1930 All. 817, Ind. Rul. 1931 All. 132, 1930 Cr.C. 1201. See also Chand Mai 
Goenka, 35 Cr.L.J. 1436. 151 I.C. 830, 35 P.L.R. 8, A I.R. 1934 Lah. 155, 1934 Cr.C. 
333, 15 Lah. 63, 7 R.L. 209. If a Court of Sessions finds that it has passed an illegal 
order and informs the High Court of the mistake and the High Court is of opinion 
that the order is illegal, it is competent to the High Court to set right the illegality 
although the form in which the information Iws come happens to be in the form of a 
reference— RasAfceAori. 36 Cr.L.J. 100. 152 I.C. 291, A.I.R. 1934 Pat. 551, 15 P.L.T. 475, 

1934 CrC. 1195 The Sessions Judge if be thinks that injustice has been committed 
by an order made by his Assistant Judge can refer the matter to the High Court, just 
as he could refer the mallei to the High Court if he came to the conclusion that he 
had himself made a mistake whidi ought to be corrected by the High Court in revision. 
Once the matter has been brought to the attention of the High Court, the High- Court 
can act in revision under sec. 439. Cr. P C , whatever the method adopted in bringing 
the matter to its attention— BA a/k Sadu Mali, 39 CrLJ. 495 (498), 174 1 C. 780, 40 
BomL.R. 297, I.L.R 1938 Bom. 331. 10 RB, 495, A.I.R. 1938 Bom. 225 (F.B.). 
For contra see Pdlani Gownden and Ramasis m Note 1197. 

1199. Power to refer question of law: ^This section empowers the Sessions 

Judge and District Magistrate, on examining the record of any proceedings under sec. 435, 
to report to the High Court for order the result of such examination, which means 
that the Sessions Judge or District Magistrate is to report the incorrectness or illegality 
of the sentence or order and not that be should refer abslrocl points of loiv to the High 
Court— Chouri v. Putai, 5 O.C 316. This section was not intended to enable the District 
Magistrate or Sessions Judge to get the oj^mon of the High Court on a question of law 
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arising in a case pending before him — Palam Goanden, 15 Cr.LJ. 472 (Mad); Rahim- 
ditw. 22 SLR. 201, 28 CrLJ. 978; Pnthvtnath, 20 N.LJ. 151, A.I.R. 1938 Nag. 56 
(57). I.L.R. 1938 Nag 248, 175 I.C 935, 39 CrLJ. 660. He cannot make a reference 
to the High Court on the ground that he entertmns some doubt about the correctness 
of some rulings of the High Court — Sega Stngh, 1914 PLR 62, 15 CrL.J. 485 (487). 
There is no provision of law wHidi enables a Judge to stop a tnal already commenced 
and to refer to the High Court any questions of law arising on the merits in the case 
— Bafniji, Ratanl^l 214 Where a Sessions Judge, after having asked the opinions of 
the assessors in a case tried before him, made a reference to the High Court on a 
question whether he had jurisdiction or not, the High Court held that the Sessions 
Judge ought to have disposed of the question himself and that this section 'was never 
intended to be used for the purpose of sending questions to the High Court for opinion 
—Bhup Singh, 2 All 771. 

The object of secs 435 and 438 is that incidents of incorrectness, illegality or 
impropriety should be brought to the notice of the High Court, and where there has been 
no no illegality, etc., there is no proper ground for making a reference — Pnlhtvinath, 
supra. 

Where the Sesdons Judge or District Magistrate does not really dissent from the 
actual decision arrived at by the tnal Court, a reference to the High Court merely with 
the object of obtaining a ruling on a question of law ought not to be made — Madho 
Singh, 47 All. 409, 23 ALJ 189, 26 Cr.LJ. 865; Pttthivtnalh v. Emp, supra. 

Power to take evidence: — Neither sec 43S nor this section enables the District 
Magistrate or Sessions Judge to take further evidence with a view to report the case>- 
MuUa Ibrahim, 3 Bom.L.R. 677; Mahagtnia v. Ram Charan, 12 A LJ. 461, 15 Cr.L.J. 575. 

1200, Contents of the reference: — (D A Sessions Judge before he refers 
the case to the High Csurt is bound to call upon the infenor Court for an explanation 
of the order passed, and should submit such explanation to the High Court together with 
the record — Mailamdi v Taripulla, 8 Cat 644; Ramchandta Lai, 35 Cr.L.J. 1020, 149 
IC. 839, 15 PLT 288, A.I R 1934 Pat 316, 1934 Cr.C. 737. When a Magistrate 
tenders an explanation it is the duty of the Sessions Judge to make a comment on that 
explanation— CAimn;; Lai vMahadea Praitul. A.I.R. 1932 All. 683 (68S), 1932 ALJ. 
819, 1932 CrC. 938. 

(2) The reasons for the reference should accompany the record— ifuM/of, 1891 
A.W.N. 80. 

(3) The order of reference should set forth the points on ^^hich orders are required 
—Bechan, OSC, 64, 

(4) The reference should contain a recommendation that the sentence be revised 
or altered — Mohan Lai, 27 All. 25; and the District Magistrate should also give a brief 
abstract of the case and the grounds upon which he recommends that the order of 
sentence he considers to be incorrect and should be set a»de by the High Court — 
Keshava, 9 Cr.LJ. 502 (Mad ). 

Reference under this section should alwa>s be made in the form presenbed for such 
reference by the General Rules and Orcular Orders of the High Court, Criminal 
Appellate Side, Chap. I, r. 139 — KuIiskot v , JiUndia, 26 Cr.L.J. 1055, 87 I.C. 975, 30 
CW.N. 646. AI.R. 1926 Cal. 316. 

But the report should not contain any representation of the complainant protesting 
against the Subordinate Magistrate's dccirion — Ratanlal 340. So also, a repre* 
scntation made by the Inspector of Police to the Di^rict Magistrate in the form of a 
letter, in which the former expressed his view that a case should be retried (together 
with the grounds for retnal) should not be forwarded to the High Court along with the 
reference — Btahmadtn, 26.A.LJ. 76, 28 CrJ«J. 946 (947), 105 I.C 638, 8 A.ICr.R. 
335, A.I.R. 1927 AH. 727. If the prosecuting Inspector, being dissatisfied with the 
order of the trial Court, moves the District hlagistrate for referring the to 
the High Court, the notes of the Inspector should be examined by the District 
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Magistrate, and if there is any portion of them which he conaders to be. of \’alue, 
he should embody them in his own order; but it is improper for him to accept 
en bloc the Inspector’s criticisms and to attadi them to his letter of reference. And it 
would be more seriously wanting in propriety if the Inspector’s notes contain unbecoming 
language about the trying Magistrate, and the District Magistrate allows a document 
containing that language to be forwarded to the High Court — Ram Lai, 51 All. 663, 
1929 AL.J. 361, 30 Cr.LJ. 562 (566). The District Magistrate should not' append 
to his letter of reference what appears to be the opinion of Police Prosecutor on the 
order which is the subject of reference to the High Court— A/i Muhammad, 38 CrLJ. 
117, 165 I C. 950, A.I.R. 1936 Sind 243. 

1201. High Court's power in dealing with reference; — ^V’here a 
District Magistrate referred a case with a recommendation that the order of the Sub- 
Magistrate should be set aside on the ground that the latter did not apply his mind 
to the actual evidence before him and took a grossly biassed and distorted view of the 
case ; held that the High Court would not rely upon the expression of opinion of the 
District Magistrate, without satisfying itself upon the evidence and upon the conduct 
of the proceedings generally that that opinion was right; that is, the High Court would 
investigate the whole of the facts before it would come to the conclusion whether it 
ought to interfere in revision— 44 Cal. 703, 21 C.WJ^I. 250 IVhere the 
trial Court has fully considered the evidence and disdiarged the accused, the High Court 
will not interfere, on a reference by the District Magistrate, unless it is shown that the 
order of the trial Court was either perverse or unreasonable— 11 O.LJ, 334, 
1 O.WJ^. 24S. 25 Cr.LJ. 1026. 

The power of the High Court to Interfere on the merits is undoubted, but this Court 
will not exercise its power so as virtually to give a right of appeal, and in reporting a 
case under this section the Sessions Judge must bear in mind this limitation which exists 
in practice as regards the exercise of the High Court’s power of revision— SKdaman, 49 
All. 551, 28 Cr.LJ. 399 ( 400), 100 IC. 1055. 25 ALJ. 379, 7 A.I.Cr.R. 343, AJR. 
1927 All. 475. 

439 . ( 1 ) In the case of any proceeding the record of which 

. ^ ^ ‘ has been called for by itself or which has 

powers of reported for orders, or which otherwise 

comes to its knowledge, the High Court 
may, in its discretion, exercise any of the powers conferred on a 
Court of Appeal by sections * * 423, 426, 427 and 428 or on a 
Court by section 338, and may enhance the sentence; and when 
the Judges composing the Court of Revision are equally divided 
in opinion, the case shall be disposed of in manner provided by 
section 429. 

(2) No order under this section shall be made to the preju- 
dice of the accused unless he has had an opportunity of being 
heard either personally or by pleader in his own defence. 

(3) Where the sentence dealt with under this section has 
been passed by a Mag;istrate acting otherwise than under section 
34. the Court shall not inflict a greater punishment for the offence 
which, in the opinion of such Court the accused has committed,' 
than miqht have been inflicted for such offence by a Presidency 
^^agistrate or a Magistrate of the first class. 

(4) Nothing in this section applies to an entry made under 
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section 273, or shall be deemed to authorize a High Court to 
convert a finding of acquittal into one of conviction. 

(5) Where under this Code an appeal lies and no appeal is 
brought, no proceedings by way of revision shall be entertained 
at the instance of the party who could have appealed. 

(6) Notwithstanding anything contained in this section, any 
convicted person to whom an opportunity has been given under 
subsection (2) of showing cause why his sentence should not be 
enhanced shall, in showing cause, be entitled also to show cause 
against his conviction. 

Change: — This section has been amended by sec. 119 of the Cr. P. C Amendment 
Act, XVIIl of 1923 In suh-section (1) the figure "195” has been omitted; this is 
consequential to the amendment made in sec 195. Sub-section (6) has been newly 
added. The reasons are stated m proper places. 

1202. Scope of section: — ^The senes of sections 435-439 must be read to- 
gether Of these, sec. 435 is the principal section dealing with the grounds upon which 
revisional junsdiction may ordinanly be cxerased, and sec 439 must be read along with 
and subject to the provis.ons of sec 435— War Ptasad, 40 Cal 477, 17 CWJM. 674, 
17 CL.J 245, 14 CrL.J 197 <FB.)j Hattd^ v Sajttulla. 15 Cal. 608, Section 439 
must be read along with and subject to sec 435; If a case is outside the scope of 
sec 435, sec 439 cannot apply to it-^Afoiram v. Mjijan, 47 Cal 438. Sections 435-438 
presenbe the method by which the records of any criminal case come to the High Court, 
and the power of the High Court to deal with the record is in sec 439. Sections 435—138 
provide the machinery and sec 439 gives the power to dispose of the record — Kamal 
Kutty V. Udayavarma, 36 Mad 275 The words "the record of which has been called 
for by Itself" refer to sec 435, and the words “which has been reported for orders” refer 
to sec. 438. 

This section confers no right on a person convicted either by a trial Court or a 
lower Appellate Court to invoke the revisional jurisdiction of the High Court. The 
exerdsc of that junsdiction is, subject (o the hmitations imposed by the section, purely 
discretionary. The High Court can and often does exercise the jurisdiction of its own 
motion without an application having been made to it — H. C. Bolton, 60 Cal. 676, 34 
CrLJ. 671 (672), 143 I C. 892. AIR. 1933 CaL 240, 1933 CrC. 325, Ind. RuL 1933 
Cal. 492. The exerase by the High Court of the revisional jurisdiction is a matter 
of discretion— AWttl/flA Karim, A I.R. 1939 Sind 335 ( 337), I.L.R. 1940 Kar. 83, 41 
CiLJ. 143, 185 1C. 268. 

Where applicants have a separate remedy, there appears to be no reason why the 
High Court should interfere in revision — AssudomrU v. Isardas, 35 CrLJ. 1251, 151 
I.C. 60, 1934 Cr C. 628, A.I R. 1934 Sind 78. A L R. 1934 Sind 73. See also Copala 
Bhattor v ParthasaTathi Iyengar, 1937 M.WJ4. 19. 

*Any proceeding*: — Under the l>ld Code of 1872, the words used in this section 
were 'judicial proceeding' instead of the words "any proceeding.” and the High Court could 
call for and revise tlie record of a judtctal proceeding only; but under the Code of 1882 
(as well as under the present Code) the High Court can call for and examme the record 
of 'any proceed ng,’ eg, an order by a Magistrate under sec. 517 below— Caniammj 
2 Wcir538 ( 539). 

High Court should not be moved in the Rrst instance: — See Note 1163 
under see. 433, under heading "To whom application should be made.” 

1203. Grounds of interference: — ^The controlling power of revision of the 
High Court in criminal cases is an extraordinary power and it must be exercised with 
due regard to the aroimstanccs of each particular case, anxious attention Vi r g givi 
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to the said circumstances which vary grratly. This discretion ought not to be crj’Stailized, 
as it would become in course of time, by one Judge attempting to prescribe definite 
rules with a view to bind other Judges in the exercise of the discretion which the 
Legislature has committed to them. This discretion, like all other judicial discretions, 
ought, as far as practicable, to be left untrammelled and free, so as to be fairly exercised 
according to the exigencies of each case— Ronia/ram, 28 Bom. 533 (566) j Kulada v. 
Daneih, 33 Cal. 33 (46). No hard and fast limitation should be placed on the «ercise 
of the powers of superintendence of the High Court over the proceedings of inferior 
Courts. There is no species of injustice which the High Court would be powerless to 
correct, where its interference is called toi— National Bank Ltd. v. Kothandarama, 14 
M.L.T. 200, 14 Cr.LJ. 529. 1913 M.WJ4. 728; Lakhraj v. Debt Pershad, 12 C.W.N. 678. 
It is plain that under this section, a High Court’s revisional powers are only exercisable 
to rectify any illegality, irregularity, impropriety or mistake appearing on the face 
of the* record of any proceeding in any inferior Court. Incidentally judicial authority 
has repeatedly laid it down that while it is not desirable to crystallise or restrict the 
revisional powers of a High Court, these powers are to be exercised with citcumspectioti 
and care, and are discretionary — Junto Machhi, 41 Cr.L.J. 568, 188 I.C. 306, A.I.R. 
1940 Sind 65. 1940 Kar. 157. The circumstances which will justify the interference 
of the High Court have not been and cannot be laid down with precision. While the 
Judges have repeatedly held that only when exceptional grounds exist the High Court 
ought to interfere, the decided cases ^ow that no. hard and fast rule can be laid down 
but that when in the interests of justice the High Court’s intervention becomes necessaiy, 
it ought not to be refused — RamonofAan v. SHbrc/intanya, 47 Mad. 722 (725). The 
powers of the High Court under this section, wide though they are. are purely dis- 
cretionary and must be exercised not, as a matter of course, but only to further the 
ends of justice. It is not every irregularity or error committed by a Subordinate 
Court which the Revisional Court will take upon itself to set right. Indeed it frequently 
stays its hands, if it thinks that substantial justice has been done in the case. But 
where the Court is satisfied that a serious miscarriage of justice has taken place, it 
undoubtedly possesses unfettered power to pass such order as it in its discretion, thinks 
fit to do, even though the aggrieved person could have taken the matter to an Appellate 
Court and has fmled to do so — Pars Ram, 32 Cr.L.J, 700 (705), 131 I.C 353, A.IR. 
1931 Lah. 145, 32 P.LR. 71, Ind. RuL 1931 Lah. 419, 1931 Cr.C. 257. Where the 
applicant was treated with leniency, the High Court should not interfere in its extra- 
ordinary jurisdiction in revision — Anant Singh. 37 CrL.J. 417, 161 I.C 307, A-II^ 

1936 All. 147, 1936 A.L.J. 209, 1936 Cr.C 175. In regard to the grounds of law the 
High Court does not interfere wth an enor or omisrion or irregularity unless the 
same has caused a failure of justice — Hanuman Prasad v. Mathura Prasad, A.I.R. 
1933 Oudh 421, 35 Cr.L.J, 118, 146 IC. 577, 1933 Cr.C. 1294, 10 OWN. 903. The 
applicant cannot require the High Court to adjudicate upon a question of law in reviaon 
—Kunj Behari Das. 37 Cr.L.J. 694 (696), 162 I C 736, AI.R.''1936 AU. 322. 1936 
AL.J. 370, 1936 CrC. 492. See also Kcwal Shtgk. 37 Cr.LJ. 1022, 164 I.C 701. 
9 R.A. 184, 1936 A L.R 798. Even if an illegality more than an irregularity bad 
been committed, the High Court has discretion to refuse to interfere in revision 
if substantial justice has been done — Ciofu, aJi.R. 1936 Lah. 1015, 38 P.LR. 332, 
38 Cr.L.J. 123, 166 I.C 71, following Aiadya, (1906) 5 P.R. 1906 (Cr.), 4 CrL.J. 
75, 116 P.LR. 1907. Interests of justice do not require any interference in revi- 
sion on what can only be regarded as a technical ground — Jadunandan Jha v. Emp., 
38 Cr.LJ. 790 (792), 169 I.C. 489. 10 RP, 24, 3 BR. 582, 18 PL.T. 628, AIR. 

1937 Pat. 317. The High Court will interfere in revision only when substantial 
questioni-arise— Ganesft v Emp., 40 CrLJ. 347 (349), 180 IC. 230, AIR. 1939 All. 
166, 1938 A.L.J. 1217. 11 R A. 434. 

It is of considerable doubt as to whether it is within the province of the High Court, 
when aamg under sec. 435, Cr. P. C, to canvass, and express opinions upon, all topics, 
however interesting may be the points of law or practice involved in them, wHch have 
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ansen in the course of the proceedmgs before the inferior Criminal Court ■ On revision, 
it<: inquiry is Lmited to ‘‘the correctness, legahty or propriety of any findmg, sentence 
or order recorded or passed” and to "the irregularity of any proceedings of such 
infenor ^urt” — Maung Thoung Skuie, 39 CrLJ. 642 (646), 175 IC. 639, A.I.R. 
1938 Rang. 161, 11 R.R. 9. Section 439 empowers the High Court to revise an order 
which, m the language of sec. 435 is incorrect, illegal or improper. Where a Magistrate 
passing an order under sec. 449 of the Calcutta Municipal Act (1899) for demolition 
of a building, has not properly exerased his discretion under that seaion, or has passed 
an erroneous order, the High Court can set aside the order in revision;— A &dui Samad 
V. CoTporatton of Calculla, 33 Cal. 287 (290, 291); Chum Lai v. Corporation of 
Calcutta, 34 Cah 341 (345). Sections 435 and 439 give the High Court power to 
control the propriety as well as the Ugality of a findmg, sentence or order of any 
inferior Crirmni Court. If, therefore, a sentence has been passed or confirmed by a 
Court which could not legally try the case by reason of the prohibition contained 
in sec. 556, or should not properly have tried the case, the High Court has a discretion 
to interfere and set aside the proceedings — Fatz Aluhammad, 9 N.LR. 81, 14 CrLJ. 
335 (386, 387). ^Vhen an illegal order is passed and action taken by a Magistrate 
which involve matters coming within the purview of law and justice and within the 
scope of authority of the Court, the revisional power of the High Court cannot be 
ousted by the mere ipst dixit of the Magistrate that he was not acting as a Judicial 
officer but in Ws executive capaaty; and the High Court can interfere in revision— 
Shiv Nath, 1908 P.R. 4. 7 Cr.LJ. 202 (204). 

The High Court can interfere in revision on the ground of misreading of docu- 
mentary evidence and fundamental errors m principle which vitiate the conduct and 
disposal of the case — Bal Gangadhat Ttlak, 28 Bom. 479. 

The High Court will mterfere with an order of a Magistrate passed without 
junsdiction under a cmain Act, even though that AeV premdes that the tonvicUon undet 
It shall not be open to appeal or revision — Kkamko, 2 SLR. 20, 10 CrLJ, 233. 'Thus, 
although sec. IS of the Extradition Act ousts the jurisdiction of the High Court to inquire 
into the propnety of a warrant issued under Chap. Ill of that Act, >ct where the order 
was made clearly without junsdictton, it is open to revision by the High Court at the 
instance of the party whose Lberty is affected by it— C«i/» Saku, 41 Cal. 400, 18 C.WJ^. 
869, 14 Cr L J. 673; Huseinally, 7 Bom L It 463, 2 Cr L.J. 439. 

The High Court will interfere and reduce the sentence where the Magistrate has 
passed a heavy sentence for nan-judicial reasons which have no bearing on the gravity 
of the offence committed by the accused (eg, on the ground that the accused falsely 
blamed the Court for expressing its opinion and for helping the prosecution), although 
the passing of a heavy sentence is not by itsdf a ground of revision at all — Jatcad 
Hussain. 2 Luck 503, 28 CrLJ. 673 (674), 103 I.C. 401, 1 Luck. Cas. 159. A.I.R. 
1927 Oudh 296, 8 A.I.Cr.C. 321 The High Court can exerase its power of revision 
even after the expiry of the sentence; and though it is not possible to interfere with 
the sentence because it has expired, the law does not prevent the High Court from 
interfering with the conviction — Sinha, 7 AIL 135. 

The High Court has ample power to uilcrferc, sliould it see fit to do so, in any 
case m whi^ the Magistrate has either refused to cxerase a disaction vested in hua 
by the law, or has exerased that discretion in an improper manner or on improper 
grounds — Ntzatn v. Jacob, 19 Cal 52; Juggut Chunder, 2 CaL 110; eg, where the 
Appellate Court did not give the appellant’s pleader an opportunity of being fully heard 
on all the points that arose in the zppe^—Basaianappa, 29 Bom-LR. 488, 101 I C 595, 
A I.R. 1927 Bum. 361, 8 A.lCr,R. 81, 28 Cr.LJ. 4G7 (468). The High Court will 
interfere with the order of the Sessions Judge dcdjilng j’unsdiction to hear appeals 
when he had such junsdirtion — Alla Satyam. 38 CrLJ. 81, 165' I C. 919, 9 R.^L 312, 
1936 M.WN. 1244, 44 ML.W. 6S9, AIR. 1937 Mad. 17, (1937) 1 MJ-J. 759. 

The High Court will interfere in revision when there is a material error in the 
proceedings, whicli means not an error in dcasion upon the facts, but some ator tn law 
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to the said drcumstances which x-ary greatly. This discretion ought not to be crj'stallued, 
as it would become in course of time, by one Judge attempting to prescribe definite 
rules with a view to bind other Judges in the exercise of the discretion which the 
Legislature has committed to them. This discretion, like all other judicial discretions, 
ought, as far as practicable, to be left tintranunelled and free, so as to be fairly exercised 
according to the exigencies of each case — BonkaiTom, 28 Bom. 533 ( 566)} Kulada v. 
Danesh, 33 Cal. 33 (46). No hard and fast limitation should be placed on the exercise 
of the powers of superintendence of the High Court over the proceedings of inferior 
Courts. There is no species of injustice which the High Court would be powerless to 
correct, where its interference is called for — Natiotial Bank Ltd. v. Kolkandarama, 14 
M.L.T. 2(K), 14 Cr.LJ. 529, 1913 728; Lakhraj v. Debt Pershad, 12 678. 

It is plain that under this section, a High Court’s revisional powers are only exercisable 
to rectify any illegality, irregularity, impropriety or mistake appearing on the face 
of the* record of any proceeding in any inferior Court. Incidentally judicial authority 
has repeatedly laid it down that while it is not desirable to crj-stallise or restrict the 
rexisional powers of a High Court, these powers are to be exercised with drcumspection 
and care, and are discretionary — Junto Afachhi, 41 Cr.LJ. 568, 188 LC. 306, A.I.R 
1940 Sind 65, 1940 Kar. 157. The circumstances which will justify the interference 
of the High Court have not been and cannot be laid down with precision. ^VTiile the 
Judges have repeatedly held that only when exceptional grounds exist the High Court 
ought to interfere, the decided cases rfiow that no hard and fast rule can be laid down 
but that when in the interests of justice the High Court’s intervention becomes necessary, 
it ought not to be Tetnxd—Ramanathan v. Subrahntanya, 47 Mad. 722 (725). The 
powers of the High Court under lius section, wide though they are, are purely dis- 
actionary and must be exercised not, as a matter of course, but only to further the 
ends of Justice. It is not e\*ery irregularity or error committed by a Subordinate 
Court which the Re\*isional Court will take upon itself to set right. Indeed it frequently 
stays its hands, if it thinks that substantia) justice has been done in the case. But 
where the Court is satisfied that a serious miscarriage of justice has taken, place, it 
undoubtedly possesses unfettered powa to pass such order as it in its disaetion, tlunks 
fit to do, even though the aggrieved person could have taken the matter to an Appellate 
Court and has failed to do so-Porj Ram, 32 CrX.J. 700 ( 705), 131 I.C. 333, A.IJ?. 
1931 Lah. 145, 32 P.L.R. 71, Ind. RuL 1931 Lah. 419, 1931 Cr.C. 257. Where the 
applicant was treated with leniency’, the High Court should not interfere in its extra- 
ordmary jurisdiction in res’ision — Anant Singh. 37 CrJLJ. 417, 161 I.C 307, A.IJI 5 

1936 AU. 147, 1936 A.LJ. 209, 1936 Cr.C. 175. In regard to the grounds of law the 

High Court does not interfere with an error or omission or irregularity unless the 

same has caused a failure of justice— f/onKWon Prasad v. Mathura Prasad, A.1R. 

1933 Oudh 421, 35 Cr.L.J. 118, 146 I.C 577, 1933 Cr.C 1291, 10 O.IVN. 903. The 
applicant cannot require the High Court to adjudicate upon a question of law in revision 
—Run} Behari Das, 37 Cr.LJ. 694 (696), 162 I.C 736, A.I.R.'. 1936 All. 322, 1936 
A.LJ. 370, 1936 Cr.C 492. See also Keual Singh, 37 CrX.J. 1022, 164 I.C 701, 

9 R.A. 184, 1936 A L.R. 798. Even if an illegality more than an irregularity had 
been committed, the High Court has discretion to refuse to interfere in reviaon 
if substantial justice has been done— Giatii. a!i.R. 1936 Lah 1015, 38 P.LR. 332, 
38 CrXJ. 123, 166 I C 71, following A/adya, (1906) 5 P.R. 1906 (Cr.), 4 CrXj. 
75, 116 P.L.R. 1907. Interests of justice do not require any interference in revi* 
sion on what can only be regarded as a technical ground— /o</anarK/j« Jha v. Bmp, 
38 CrXJ. 790 (792), 169 IC 489, 10 R.P. 24, 3 B.R 582, 18 Pi.T. 628, A IJ?. 

1937 Pat. 317. The High Court will interfere m leviaon only when substantial 

questions. arise— CencjA v. Bmp. 40 CriJ. 347 (349), 180 I.C 230, AIJL 1939 AU. 
166, 1938 A.LJ. 1217, 11 R,A. 434. 

It is of considerable doubt as to whether it is within the province of the High Court, 
when acting under sec 435, Cr. P. C., to cam'ass, and express opinions upon, all topics, 
however interesting may be the points of law or practice inwlved in them, which have 
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ansen in the course of the proceedings before the inferior Criminal Court. • On reviaon, 
its inquiry is hrmted to “the correctness, l^ality or propriety of any finding, sentence 
or order recorded or passed” and to “the uT^;ulanty of any proceedings of such 
infenor Court”— Mawng Thoung Shwe, 39 CrLJ. 642 (646). 175 I.C. 639, A.I.R. 
1938 Rang. 161, II RR 9. Section 439 empowers the High Court to revise an order 
which, in the language of sea 435 is inairrect, illegal or improper. WTiere a Magistrate 
passing an order under sec. 449 of the Calcutta Murucipal Act (1899) for demolition 
of a building, has not properly exercised his discretion under that section, or has passed 
an erroneous order, the High Court can set aside the order in revision^— Afcdul Samad 
V. Corpcrattan of Calcutto, 33 Cal. 287 (290, 291}; Chum Lai v. CoTpoiattan of 
CalcuHa, 34 Cal. 341 (345). Sections 435 and 439 give the High Court power to 
Control the propiiety as well as the Ugaltty of a finding, sentence or order of any 
infenor Cnminol Court. If, therefore, a sentence has been passed or confirmed by a 
Court which could not legally try the case by reason of the prohibition centred 
in sea 556, or should not properly have tned the case^ the High Court has a disaetion 
to interfere and set aside the proceedings— Fju Muhammad, 9 N.LR. 81, 14 CrLJ. 
385 (386, 387). When an illegal order is passed and action taken by a Magistrate 
which involves matters coming within the purview of law and justice and within the 
scope of authority of the Court, the revisional power of the High Court cannot be 
ousted by the mere tpii dixit of the Magistrate that he was not acting as a Judicial 
officer hut in his executive capacity; and the High Court can interfere in reviaon— 
Shiv Nath. 1908 P.R. 4, 7 CrLJ. 202 (204). 

The High Court can interfere m revision on the ground of rmsrcadmg of docu* 
mentary evidence and fundamental enors m pnnaple which vitiate the conduct and 
disposal of the case— 5of Cangadhat Ttlak, 28 Bom. 479. 

The High Court will interfere with an order of a Magistrate passed without 
jurisdiction under a certain Act, even though that Act provides that the conviction under 
It shall not be open to appeal or revision— XAamiso, 2 S L.R 20, 10 Cr L J 233. Thus, 
although sec IS of the Extradition Act ousts the junsdiaion of the High Court to inquire 
into the propriety of a warrant issued under Chap. Ill of that Act, j'et where the order 
was made dearly without junsdicuon, it is open to revision by the High Court at the 
instance of the party whose hberty is affected by it — Guilt Sahu, 41 Cal. 400, 18 C W.N. 
869, 14 CrLJ. 673} 7 BomLR 163. 2 CrLJ 439. 

The High Court will interfere and reduce the sentence where the Magistrate has 
passed a heavy sentence for non-judiaal reasons which have no bearing on the gravity 
of the offence committed by the accused (e.g, on the ground that the accused falsely 
blamed the Court for expressing its opinion and for helping the prosecution), although 
the passing ol a heavy sentence is not by itsell a ground of zensioa at all — fauad 
Hussain. 2 Luck 503, 28 Cr.LJ 673 ( 674), 103 la 401, 1 Luck. Cas. 159, A.I.R- 
1927 Oudh 296, 8 A.I.CrC. 321 TTie High Court can exerase its power of revision 
even after the expiry of the sentence; and though it is not possible to interfere with 
the sentence because it has ex:mred, the law does not pre%ent the High Court from 
interfering with the convicUon-^mAff, 7 All 135. 

The High Court has ample power to interfere, should it see fit to do so, in any 
case in which the Magistrate has either refused to exerase a disaetion \ested in him 
by the law, or has exerased that disaetion in an improper manner or on improper 
grounds — Nizam v. Jacob, 19 Cal 52; Juggut Ckundcr, Z CaL 110; eg, where the 
Appellate Court did not give the appellant’s pleader an opportunity of being fully beard 
on all the points that arose in the appeal — Basaianappa, 29 BomL.R. 488, 101 I.C. 595, 
A.I.R. 1927 Bom. 361, 8 A.ICrR. 81, 28 CrLJ. 467 (468). The High Court wiU 
intafere with the order of the Sessions Judge dccluimg jurisdiction to hear appeals 
when he liad such junsdiction— Af/a Satjam, 38 Cri-J. 81, 165' I C 919, 9 RJi,L 312, 
1936 M.WN. 1244, 44 M.L.W. 689, A.LR. 1937 Mad. 17, (1937) 1 MiJ, 759. 

The High Court will interfere in revision when there is a materid error m the 
proceedings, which means not an error in dectsioa upon the Iscts, but some error in Una 
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or procedure which affects the dedsion — Debt Churn, 20 W.R. 40 Thus, where there is 
a doubt as to the guilty intention of the accused, it is a material error not to give the 
accused the benefit of the doubt, and the High Court can interfere and acquit the accused 
—Ras Jas, 1916 P.L R. 66. 17 Cr.L.J. 303; Mahabli, 1915 P.L.R. 188, 16 Cr.UJ. 699 
^Vhere the Court has taken a wrong view of the facts through an error of law, e.g , where 
it places the burden of proof on the accused, contrary to the pnnctples laid down in 
sec. 101 of the Evidence Act, the Higli Court will interfere — Nagesh, Ratanlal 794. 
^Vhere the evidence for the prosecution was weak and biassed and it was possible that 
the accused did the act complained of (theft) under a bona fide belief that he had the 
right to the property, it was an error of law of the Magistrate not to have acquitted 
him; and in revision the High Court set aside the conviction — Ram Jas, supra; see also 
Udai Narain v. Rama Nath. 18 Cr.LJ. 732 (733) (Cal.). 

The High Court will interfere where the order of the Lower Court was passed 
without recording sufficient evidence. Where the evidence on record was insufficient to 
support a comnction, the High Court in revision set aside an order of the Sessions 
Judge summarily rejecting the appeal, and remanded the case for rehearing on the 
ments — Isicar Chandra, 10 C WJ4. 446. The High Court will also interfere where the 
Lower Court has failed to consider important evidence and has accepted certain other 
evidence without any critical examination — Nhamaddi, 23 C.WJ4. 488, 20 Cr.L.J. 551. 
Where the lower Court relied upon evidence inadmissible for the purposes to which they 
put it, there is a case for revision — Fazal Ahmad, 37 Cr.L J. 603, 161 LC, 885, A.LR. 
1936 Pesh. 72, 1938 Cr.C. 218. 

The High Court will interfere in revision to correct a grave error on the part of the 
Magistrate to refuse to summon any witnesses whom the complainant cited even before 
the stage indicated in sec. 252, Cr. P.Code— Thokurdas v. Narayan, AI.R. 1936 
Nag. 192 (197), 1936 CrC. 803, I L.R.'1936 Nag. 205, 166 I.C. 709. 

The High Court can interfere with an order in a criminal case on the ground that 
inferences unfavourable to the accused and not warranted by the evidence had been 
drawn to the prejudice of the accused— Ngo Shwe, 18 Cr.L.J. 116 (Bur.). 

An argument ad mUeri cordiam is out of place in a Court of Revision which is 
concerned with law and procedure — Ram Hatak, 32 Cr.L.J. 124, 128 I.C. 275, 7 O.W.N. 
751, Ind. Rul. 1935 Oudh 35, A I.R. 1931 Oudh 80. 1931 Cr.C 136. 

1204. How powers of High Court can be invoked: — ^The High Court 
will interfere' either by calling for the rerord under sec 435, or when the case has been 
reported to it for orders under sec. 438, or when the case "otherwise comes to Us 
knowledge," The High Court may interfere in revision upon information in whatever way 
received — In re Auroktam, 2 Mad. 38. The powers conferred by this section are at all 
times to be exercised and they may be put In force not merely on matters coming before 
the Judge in Court, but also on matters conung to his knowledge on reliable information 
—Anonymous, 2 Weir 538. The High Court can exercise its revisional powers, when a 
case comes to the knowledge of the Court on an application made by the Government 
through an offiaal communication instead of through the Law Officers of the Crown — 
Mata Din, 1887 A.W.N. 144. The High Court has power to interfere in revision on a 
matter being brought to its notice in any manner whatever, nor necessarily by means 
of an application on the part of the person convicted. It can interfere on information 
contained in a newspaper or a placard on a wall or an anonymous postcard, if it 
considers that sufficient grounds have been established to justify its so doing — Narain 
Prasad. 45 AIL 128 (129). 

Although the Court has power under sea 439 of the Code to call for cases not only 
on judicial information but also to deal with a case which “otherwise comes to its 
knowledge,” yet m most circumstances It is a right practice that the Judge should be 
moved in open Court— Abdul. Ralanla! 577; Abdul Rahman. 16 Bom. 580. 

The High Court may exerase Us power of revirion upon the petition of a private 
person occupying the position of a complainant in the case in which revision is sought — 



Sec. 439.1 


THE CODE OF CRIMINAL PROCEDURE 


1425 


In re Auto Kiam, 2 Mad. 38} Sukko v. Durga, 2 AH 448; Teju, 2 SL.R. 25, 10 Cr.L.J. 
237; Pheku, 4 P.LJ. 435, 20 Cr.L.J. 545. \Vhen an order of discharge of an accused 
person has the effect of operating to the detnmeat of a third person, such person has the 
right to apply in revision— G. V. Raman, 56 CaL 1023, 33 C.W.N. 468 (473). 

The High Court may also exerase its pon-er on its own initiative — Radha Khhen, 
1912 P.LR. 67, 13 Cr.LJ. 476} Dongaji, 2 Bom. 564. The revisional jurisdiction of 
the High Court can be exerased suo motu even though the accused does not desire it — 
Hiranand, 17 SLR. 245, 25 Cr.LJ. 134. AIR I92i Sind 129 IVhere the record of 
the case is before the High Court in oinnection with a revisional application made by 
one accused, the High Court can set a^de the conviction of other accused who have 
made no such application — Abdul Kayum, 35 CrJ^J. 1254, 151 I C. 175, 28 S L.R. 140, 
1934 Cr.C. 625, A.I R 1934 Sind 7^ A L R 1934 Sind 79. There is no warrant for 
the proposition that the omission of a convict to appeal is by itself sufficient in law, or 
as a matter of well-established practice; to debar the High Court from examining the 
record suo motu or on a reference by a Ses^ons Judge, or at the instance of a third 
party, and from passing such orders as it thinks appropnate — Pars Ram, 32 Cr L J. 700, 
131 IC 353, AI.R 1931 Lah 145. 32 PLR. 71. Ind RuJ. 1931 Lah. 419, 1931 

Cr.C. 257. See also Saktnabai, 32 Cr.L.J. 283, 32 Bom.LR. 1506, 1931 Cr.C. 78. 

A'I.R. 1931 Bom. 70. 129 IC. 346} Abdul Qadtr. 129 I.C 221, A.IR. 1930 Lah 

1044, 1930 Cr.C. 1220, 32 CrLJ 249} Bhim Sen. 131 IC 360 (363), A.IR 1931 Lah 

153, 32 Cr.LJ. 708, Ind Rut. 1931 Lah 456; High Court Bar Association, Lahore, 
33 CrLJ 339. 136 IC. 717, Ind. Rul 1932 Lah. 253, 33 P.LR 384. AIR. 1932 Lah. 
364, 1932 Cr.C. 482; High Court Bar Assoaalion, Lahore, 33 CrLJ. 831, 132 I C. 696, 
AIR. 1932 Lah. 559. 1932 Cr.C. 713, 33 PL.R. 1911, Ind. Rul. 1932 Lah. 606. See 
also Roshan Lai, cited in Note 1169 and Shailabala, 34 CrL.J. 1115, 145 I.C. 977, 
A.I.R. 1933 AH 678. 1933 ALJ 1059, 1933 CrC 1190 (FB.). The mere fact that an 
accused m the Magistrate's Court refused to take part in the proccedmgs before him or 
stated that he had nothing to say in defence should not prevent a revision from his 
conviction from being heard There is an obligation on the High Court to supenntendent 
and supervise the Subordinate Criminal Courts and to see that orders of conviction 
passed by such Court are not illegal and contrary to law. If the illegality of a 
conviction is brought to its notice, there should not be a refusal on Its part to interfere 
merely because the accused concerned is quite content with the order and does not wish 
to challenge it or because he had no objection to his being prosecuted and convicted — 
Shailabala, supra. 

Application by third party: — tVhere the convicted person who might have ap- 
pealed did not appeal or apply in revision because they (being non-co-operators) refused 
to recognize the authority of any Court establidied by Bntish authonty m India, the 
High Court should be loath to take action on an application for revision presented by a 
third party on his own responsibility and without authonty from the convicts on whose 
behalf it was presented— A^uraw Prasad. 45 All 128 (129). Similarly, where the appli- 
cation for revision of an order of conviction was presented not by the person convicted 
(Subhas Chandra Bose) but by another posing as his friend and the former informed 
the Court that the application had been made without his knowledge or consent, and 
that he did not intend to take part m the proceeding (which was likely to do him 
harm) , because he refused to recognize the jurisdiction of the British Courts, held that 
the High Court would not entertain the appbeation for reusion unless there has been 
a miscarriage of justice in the conviction of the prisoner. Even, where there has been 
a miscarnage of justice, still where the prisoner prefers to abide by the convnetion and 
sentence, the Court of Revision must be careful to avoid any action which may place 
him in other and perhaps greater jeopardy, while seeking to remove the stigma of 
illegality from the administration of the law. On the other hand, the Court cannot allow 
any such alleged miscarriage to be used to gratify a desire for self-advtrtisemeat or 
pretended martjdom at the expense of the Court’s rejjutation for impartiality and 
justice — Ramcndra Chandra Roy (on behalf of Subhas Chandra Bose), 53 CaL 13CQ, 
Cr-90 
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35 C.W.N. 716, 132 I.C. 174, 1931 Cr.C. 506, A.I.R. 1931 Cal. 410, 32 Cr.L.J. 844 
(845). IVhere all the convicted persona were educated and many of them held 
University degrees and were practiang lawyers, the High Court declined to entertain an 
application for reduction of sentence at the instance of a third party, the convicted 
persons not having seen fit to appeal— AwWita. AI.R. 1933 Cal. 361, 34 Cr.L.J. 814, 144 
I.C. 691, 1933 Cr.C. 497. But see Pars Ram. supra, and Mohantal, A.I.R, 1930 Oudh 
497, 32 Cr.L.J. 104, 128 I.C. 221, 7 895, 1930 Cr.C. II6I5 Bhim Sen. supra; 

High Court Bar Association, Lahore, supra; Vidyawati, A.I.R. 1932 Lah. 613, 34 
Cr.LJ 87, 141 I.C. 33, 34 P.L.R. 32. 1932 Cr.C 919; CirdkariTa}. 33 Cr.L.J. 280.436 
I C. 249, 8 O.W.N. 1333, A.I.R. 1932 Oudh 31. 1932 Cr.C. 63, Ind. Rul. 1932 Oudh 105. 
An application filed by a third party, who is a total stranger to the proceedings and 
had no focws standi to inwhe the jurisdiction of the Court is merely one for bringing 
the matter to the knowledge of the Court; and in such a proceeding his Counsel should 
not expect to be heard — S/iai'/a&a/a, supra. 

Interference with acquittal: — In rase of acquittal, the High Court can exercise 
its powers of revision on the application of a private prosecutor, when there is a material 
error in the proceeding in the case — Hardeo, 1 AIL 139; Tefu, 2 SL.R. 25; Sukho v. 
Durga, 2 All 448; Maung Htia v. Mg. Po. 4 Rang. 471, 99 I.C. 1019, A.I.R. 1927 Rang 
74, 7 A.I.Cr.R. 373, 28 Cr.LJ. 219 (221). Any pnvate person may invoke the revisional 
powers of the High Court under sec. 439 to set aside an order of acquittal, or the High 
Court may of its own motion set aade such an order— A«u»ar Ali v. Chairman, Deoghur 
Municipality, 6 Pat. 83, 99 I.C. 112. A.I.R. 1926 Pat. 449. 7 A I Cr.R. 231, 8 P.L.T. 271, 
28 Cr.L J. 80 ( 82). Though, as a Court of Appeal, the High Court can consider an order 
of acquittal only on an appeal by the Local Covemmcnt, yet as a Court of Revision It can 
deal with an original or appellate order of acquittal either when reported under sec. 438 or 
whenever it may otherwise come to Its knowledge. It can do so even on the application 
of a private prosecutor— Baianr loll. 27 Cal 3») See also Kangdi v. Bama Ckaran, 38 
Cal. 786; Sheik Bajoo v. Raika, 18 CW.N. 1244, 15 Cr.L.J. 722; Cangadkar v. Reid. 
25 C.W.N. 609, 23 Cr.LJ. 41; fitam v. Damoo, 1 P.L.J. 264, 18 Cr.L.J. 151; Ram 
Chand v. fai Dial, 1915 P.W.R. 18, 16 Cr.LJ. 657; Tirithdas, 6 SL.R. 120, 13 Cr.L.J. 
771; Nand Ram v. Khatan, 61 IC. 161, A.I.R 1921 All. 266, 22 Cr.L.J. 357, 19 A.L.J. 
589; Dhum Bahadur v. Hort Lai, 35 Cr.L.J.- 1289, 151 I.C. 350, 1934 Cr.C. 902, A I.R. 
1934 All. 714, 3 AW.R. 564; hfunicipal Committee, Bilaspur v. Bansidhar, 36 Cr.L.J. 
1336, 157 IC. 781, 31 NL.R. 261. AI.R. 1936 Nag. 40. 1936 Cr.C. 312; Sitaram v. 
Tilokckand. AIR. 1933 Nag. 36. 1933 Cr.C. 78, 141 I.C. 273, 28 N.L.R. 298, 34 Cr.LJ. 
145; and Allahrakho. 6 SL.R. lOI, 13 CrLJ. 780. where the High Court entertained 
an application for revision preferred by the pris^te complainant against the order of 
acquittal. The High Court can entertain an application for revision against an order 
of acquittal at the instance of a private complainant. This power appears to be expressly 
given by see. 439 as read with sec. 423 (l)(a), Cr. p. C., as limited by sec. 439 (4) — 
Raghunalhmal Shermal Marwadi v. Patham Sadaram, A.I.R. 1937 Nag. 394, 172 I C, 
177, ILR. 1938 Nag 157, 10 R.N. 172, 39 CrL.J. 219. The High Court ought to 
interfere with an order of acquittal at the instance of a private complainant especially 
in a case like defamation where the offence is of so personal a nature that the Local 
Government wnuld seldom be willing to appeal from the acquittal — Sunderbai v. Kiskore, 
20 Cr.LJ. 708 (Nag.); Faujdar v. Kosi. 42 Cal 612 (616), A.I.R, 1915 Cal. 388, 27 I.C. 
186. 16 Cr.LJ. 122, 19 C.W.N. 184. 21 CLJ. 53 (per Jenkins. CJ.) I'Asutosh v. 
Puma Chandra. 50 Cal. 159 (163), 36 CLJ. 287. 24 Cr.LJ. 206, 71 IC. 670, A.I.R. 
1923 Cal 11? so also, in a case of insult— Rofeftal v. Kailask. 11 C.L.J, 113, 11 Cr.L.J. 213. 
The High Court will also interfere where the order of acquittal was passed under sec. 247 
for non-appearance of the complainant— Ram Nidk v. Ram Saran, 26 O C. 282, 81 I.C 
314, A I.R. 1924 Oudh 64, 25 Cr.L,J, 794. The High Court interfered on the motion 
of a pnvate person, in a case where the lower Court proceeded on a wrong view of the 
law, and where the matter was of great importance to the petitioner in his position as 
the author of a book, which, if the judgment of acquittal was allowed to stand, would 
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be pirated by another viho would secure himself the gains that ought legitimately to go 
to the petitioner — Venkalrao v. Padmanabka, 53 M.LJ. 529, 28 CrL.J. 957 (958), 
105 I.C. 669, 26 MLW. 489, 1927 MWN. 772, 39 ML.T. 328, AI.R. 1927 Mad 981, 
51 Mad. 180. 

In some cases, however, it has been held that the High Court has no power to 
revise an order of acquittal, except at the instance of the Local Government. Where 
no appeal has been preferred by the Local Government, an application for revision by a 
private person should be discouraged on public grounds. It has been the settled practice 
that the High Court will not ordinanly interfere with an order of acquittal at the instance 
of a pnvate prosecutor, because it is always open to the aggrieved complainant to move 
the Local Government to appeal under sec. 417 — Thandavan v Pertanna, 14 Mad 363; 
Hazrat Ktbulai, 1933 M.W N. 878; Pahlitan v. Sahtb Singh, 19 A.L J. 382, 22 Cr L J. 
597, 62 IC. 869; Joita v. Parshottam. 25 Bom.LR. 488, 24 CrL.J. 734; Binda Prasad 

V Rtpusanan, 5 N.L.R 4, 9 CrLJ. 211; Faiedoon Cowosji, 41 Bom. 560 (561); Prag 
Dat, 20 All. 459; Qay^um v. Fait Alt, 27 AIL 359; Karuna, 22 Cal. 164; Faujdar v. 
Kasi, 42 Cal. 612 (616); Guilt Bhagat v. Naratn, 2 Pat. 708; Rameshwar, 53 Bom. 564; 
Damodar v. Jujharsingh, 23 NLR 99. 89 I C 388, A.IR 1926 Nag 115, 26 CrLJ. 
1348; Shcr Khan v. Anwar Khan. 28 CrLJ 523. 102 IC 219, A.I,R. 1927 Nag 
170. 23 NL.R. 40; ]anu v. Faktr. 15 SL.R. 171. AIR 1922 Smd 22, 23 CrLJ. 
343; Bachcha v. Bachcha, 28 OC 384, 12 OLJ. 63. 27 CrLJ. 854; Kalka Prasad 
V. Niranian Singh, 8 O.W.N. 1336. The nght of an accused person who has been 
acquitted, that he should not be tried a second time, is a valuable right and is not 
to be interfered with lightly. In exceptional circumstances the High Court will interfere 
in revision even wuh an acquittal but the High Court certainly will not consider 
doing so until the normal procedure has been followed and has failed. That normal 
procedure is for the party aggrieved to apply to the District Magistrate, who will then 
refer the matter, if he thinks proper, to Government, and Government can, if they 
think proper, sanction proceedings under sec 417, Cr P C. When this course has not 
been followed and no attempt has been made to move the Government through the 
District Magistrate, the High Court will not interfere — Karachi Munutpal Corporation 

V Thaoomal Kkiisaldas, 38 CrLJ 665, 169 IC 40. 9 RS 254, AI R 1937 Sind 100. 
Ordinarily the High Court does not entertain applications in revision from an order 
of acquittal when the Crowm has preferred no appeal but that it has junsdiction in 
such cases cannot be doubted and will interfere where there is some glanng defect either 
in the procedure or in the view of the evidence taken by the Court below— Jfamil;/i (2 
Prasad. 104 I C 228, 4 O W N 729. 28 Cr L J. 788, A I R. 1927 Oudh 345; Abdul Shakur 
V. Palla Ram. 32 Cr L J 828. 132 I C. 50. 8 O W N. 341, A I R 1931 Oudh 273. Ind. Rul. 
1931 Oudh 210, 1931 CrC 633 ^Vhe^e the error of law into which the Judge has 
fallen is apparent and the result has been that he has not exercised the Jurisdiction 
with which he was legally vested to try the appeal on ments, the parties were entitled 
in law to have such jurisdiction exerased— Abdul Shakur v. Palla Ram, supra. Appli- 
cations against orders of acquittal are not entertamed from pnvate petitioners except 
it be on some very broad ground of the exceptional requirements of public Justice — 
Fatedoon Cowasti, supra; Faujdar v. Kasi Chowdhury, supra; Rameshuar, supra; 
Saitkaralinga v. Narayana. 45 Mad. 913; Banke Lai v Mamka, A.I.R. 1933 Oudh 430, 
35 CrLJ. 121, 10 O.W.N. 1037, 1933 Cr.C 1315. 146 I C. 638; U Min v. Maung Talk. 

8 Rang 663. 32 CrLJ. 928, 132 I.C. 545, A.IR. 1931 Rang. 94. Ind. RuL 1931 Rang. 
177. 1931 CrC. 382; Nga Po P^aw v. Nga Po Ntee. 42 IC. 330, 18 CrL.J. 970, 3 
U.BR. (1917) 19; where there is no matter of public injportance involved, nor are the 
interests of public justice closely concerned, and the petitioners have the opportunity 
of obtaining full redress in the Civil Courts, the High Court will not interfere with an 
order of acquittal on the motion of a private coo^ilainant — Faredoon Coa-<ii;i, 41 Bom. 
560 (562) ; Sher Khan v. Anu ar Khan. 23 NLJL 40. 103 I.C. 219, A.I.R. 1927 Nag. 170, 
28 CrLJ. 523 ( 528). A petition for rcvi^n of an order of acquittaL preferred by a 
pri\-ale complainant, wnll be rejected, where it appears that the complainant is not 
anxious so much to secure due admiiustiatioa of justice as to serve bis personal grudge 
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— Sher Khan v. Anwar Khan, supra. In cognizable cases the private prosecutor has no 
position at all, and if the Crow-n decides to let an offender go, no other aggrieved party 
can be heard to object that he has not taken his full toll of private vengeance — Siban 
Rat v. Bhastcanl, 5 Pat. 25, 6 P.L.T. 833, 27 Cr.LJ. 235 (per Mullick, J.). (But 
Macpherson, J. holds in this case that even in cognizable cases, the private prosecutor, 
if he has initiated the proceeding, can apply for revision of an order of acquittal). 
The High Court should not entertain an application by a complainant to revise an 
order of acquittal, after the Local Government has declined to direct an appeal against 
it — Graham v. Elsey, 9 Bur.L.T. 47, 17 Cr.L.J- 91 (92). 

It is not proper and expedient for the High Court, as a general rule, to exercise its 
power of revision against orders of acquittal on a reference from the District Magistrate 
under sec. 438, where the Local Government has not appealed from the order of acquittal 
— Sheikh Amiruddin, 24 All. 346; Hrtshikesh. 44 Cal. 703i Madar Baksh, 25 All. 128! 
Ranga Row, 15 Mad. 36i Gwr Dayal, 12 A.L.J. 255, 15 CrLJ. 304; Sinnu Counden, 38 
Mad. 1028} Afogal Beg, 42 Mad 109; Achar Stngh, 5 Lah. 16 (19). Where no appeal 
has been preferred by the Local Government against an order of acquittal, the High 
Court does not ordinarily interfere in revirion suo motu to set aside the acquittal — Nga 
Aung, 1 Rang. 604, 25 Cr.L.J. 270, AIR. 1924 Rang. 98 The High Court interfered 
■with an order of acquittal where the applicant in revision was not a private individual 
but a public body, e g . a municipality. In such a case interference rested on grounds 
of public importance or public justice. See Ahmedabad Munieipaiity v. Maganial, 9 
Bom.L.R. 156, 5 Cr.L.J. 171i Mukund v. Ladu, 3 Bom.L.R. 854; Municipal Board v. 
Vadyadkari, 24 O.C. 57. 22 Cr.L J. 638, 63 J.C. 334. 

As to the grounds on which the High ^urt will revise orders of acquittal, see 
Note 1219, infra. 

An order of discharge is not the same thing as an order of acquittal, and the High 
Court can revise an order of disdiarge at the instance of a private prosecutor— fl/oung 
Htin V. Maung Po, 4 Rang. 471, 28 Cr.L.J. 219 (221), 99 I.C. 1019, A.IR. 1927 Rang. 
74, 7 A.I.Cr.R. 373. See also Mdtk Ptatap v. Khan Mahomed, 36 Cal. 994. 

Where the order purported to be an order discharging the accused but ■was In 
substance and in fact an order of acquittal, no application in revision would be enter* 
tained at the instance of the Local Government which might have preferred an appeal 
against it— San 33 Cr.LJ. 763, 139 I.C. 182, 10 Rang. 315, A.I.R. 1932 Rang. 147, 

1932 Cr.C. 710, Ind. Rul. 1932 Rang. 190. 

1205. When High Court will not interfere: — In the exercise of its 
revisional powers, the High Court will not interfere in revision unless It is satisfied that it 
is necessary to do so to prevent an otherwise irreparable injustice — Umakant, 9 BotnL R. 
706, 6 Cr.L.J. 70j Narain Prasad, 45 All 128} Kuppusuiami, 39 Mad. 561. The Hi^ 
Court •will not always interfere even though the order of the Court below is wrong in 
law or the trial in the Court below is illegal and not merely irregular, if no prejudice 
is shown to have resulted to the accused — Aladya. 1906 P.R. 5, 4 Cr.L.J. 75; Tha Byau>, 

4 L.B.R. 315, 9 CrLJ 15} Hari Smgft. 1913 P.L.R. 313, 14 Cr.LJ. 599 (600); 5ri 
Krishan v. Devi Dayal, 2 O.WJ4. 823. 26 Cr.I..J. 1619, 90 I.C. 915. A.I.R. 1925 
Oudh 739j Sakharam, 4 BotrtLR. 686. It is not in every case of illegal trial that 
the High Court is necessarily obliged to interfere, wiiout due regard ’ to cir- 
cumstances of the particular case. The itlegality of a trial is no doubt a prims 
facie good and strong ground for the exercise of rerirional jurisdiction, but it is not 
imperati\’e on the High Court to take action in every case, however small and 
scanty may be the necessity for adopting such course, especially where no pre- 
judice is ^own to have been caused by such illegality — Aladya, supra. It is not 
the practice of the High Court to entertain applications in revision where the deci- 
sion of the lower Court involves some point of law. The Cr. P. Code does not 
give a right of appeal upon points of law analogous to that given in ci\nl cases by sec. 
100, C P, Code. The disCTCtion under secs. 435 and 439, Cr. P. Code ought only to 
be exercised in order to prevent substantial injustice, or where is involved a point of 
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law of general importance which may ^vera other cases — Shitang Jayaba, 56 Bom. 
554, 1932 Cr.C. 871 (872), 34 BomLR 1444, A.IR. 1932 Bom. 637, 34 Cr.L.J. 142. 
141 IC. 339. The High Court wilt not int^ere unless the error in law has led to a 
failure of justice. It is not the duty of this Court to correct mere mistakes in law 
which have no more effect than mistakes in grammar or spelling. The power of inter- 
ference is to be exercised only for the purpose of correcting injustice, not mere illegality 
—Marsinghdas. 29 Cr.L.J. 86 ( 87), 106 I C. 678, 9 AICr.R. 282, A.I.R. 1928 Nag. 
113. See also Pilant, 33 Cr.LJ. 811 (812), 139 I C. 636, A.I R. 1932 Oudh 311, 
1932 Cr.a 186, 9 O.WN. 116, Ind. Hal 19K Oudh 369. IVhen the accused has 
not been prejudiced in any way and unless it were necessary to do so. it would 
be obviously undesirable to interfere in revision when the effect of the interference 
would merely be that the evidence which has been recorded will have to be 
recorded over again, with consequent waste of time and money — AUmafiomed /oosab 
V. Kasiurcfiand Balabbai Jliaveri, 40 CrLJ. 346 (347), 180 I C. 241, A.I R 1939 Bom. 
89, 41 Boni-LR. 90, 11 RB. 291. IVhere a case has been properly disposed on the 
merits by the Court below, the High Court will not interfere in revision merely on the 
ground of some error in procedure, e g , on the ground that the pleader on behalf of the 
accused was not heard in the Lower Court — Olayet Khan, 1 Pat. 589, 24 Cr.L.J. 118, 
4 P.L.T. 98. 

In a revisional matter, the High (^url does not take a technical view and interfere 
in every case where an order has been made irregularly or even improperly. Where 
the tnal Court has given inadequate reasons for passing a particular order, but the order 
has been rightly made, the High Court will not interfere merely on the technical ground 
that the Magistrate has not stated his reasons more m detail — Sker Stng v. Jitendra, 
59 Cal. 275, 36 C.W.N. 16 ( 25), 33 CrLJ. 3. 

The mere fact that the High Court sitting as a Court of appeal might have come 
to a different conclusion on facts from what the Magistrate arrived at. is not a sufficient 
ground for entertaining an application (or revision — Damodar v JujhoTaiingli, 26 CrLJ. 
1348, 89 IC. 383, A.IR. 1926 Nag 115} Narasutg Das, 29 CrLJ 86, 106 I.C 678, 
9 A I Cr.R 282. A I.R. 1928 Nag. 113 

The High Court will not interfere when there is no error m law on the face of 
the record— Sait/ioram, 4 Bom L R. 686. Where a discretion has been exercised by a 
Court of competent jurisdiction which is not on the face of it arbitrary, the High Court 
in revision will neither inquire into the reasons nor interfere — Culli Bhagat v. Narstn 
Sin«/«. 2 Pat. 708 (710). 

Where a Magistrate convicts an accused person of an offence faffing within his juns- 
diction, though the (acts found would also constitute a more senous offence not within 
his jurisdiction, his proceedings are not void ab imlio, and the High Court will not 
ordinarily interfere unless the sentence appears inadequate or unless the accused has 
been depnved of his nght of appeal— BorAamrfre. 26 Cr.L.J. 1559, 90 I.C. 439, A.I R. 
1926 Pat 36, 7 P.L.T 272} Cundya, 13 Bom 5fE: 24 Mad. 675. If the accused 

has been adequately punished by the trying Magistrate, the High Court will not 
interfere, even though the proceedings before the Magistrate have been somewhat 
irregular (eg, where the accused has been punished under one Act, whereas he ought 
to have been punished under another Act) — Risften Singh v. Ismad, 6 Bur.L.J. 81, 
28 CrLJ. 757 (758), 103 I.C. 837, AIR. 1927 Rang. 240, 8 A.fCr.R. 441. 

Ordinarily the High Court will not entertaui a revision against what purports to be 
no more than a complaint under sec. IK (a), Cr. P. C — Abdul /aid Khan, A.I.R. 1936 
All 354 ( 356), 1936 ALJ. 373, 1936 AW.R. 210, 1936 CrC. 418. 162 IC 755, 1936 
ALR. 468, 37 Cr.LJ. 713. 

The rensional powers of the High Court will not be cxeidscd until all the other 
remedies (eg., appeal) provided by law have been exhausted — Rajeoomar, 3 CaL 573} 
Nilambar, 2 All. 276; Abdur Rahim, 19(6 AWJS'. 143. 2 Cr.LJ. 335. See Note 1220 
under sub-section (5). So also, the Hi^ Court veil! not interfere in revision while an 



1430 


THE CODE OF CRIMINAL PROCEDURE (Chap. XXXII. 


appeal in respect of the same matter is pending before the Appellate Court — In re 
Atakuri, 44 ML.J. 366. 

The High Court will not interfere in revision when the accused has pleaded guilty 
before the Lower Court, except as to the extent or legality of the sentence — Pattam Lai, 
1907 A.W.N. 204; Tka Byaw, 4 L.BJI. 315, 9 Cr.LJ. 15. Cf. sec. 412. 

The High Court will not interfere in revision when there has been a long delay in 
applying for revision and the delay is not explained or accounted for by the applicant 
— Jagan Nath, 27 AU. 468} Ram Narayan, 8 AIL 514; Ala Bakksk, 6 All. 484; Putlan 
Lai. 1907 A.W.N. 204; Avadh Behari v. Dwarka, 1 P.L.J. 165. See Note 1222 and 
Kumud Nath v. BTojendra Nath, cited in Note 1215. 

The revisional jurisdiction of the High Court will not be exercised in such a way 
that a right of appeal may practically be given in cases where such right is definitely 
excluded by the Code — AshattuUah v. Mansuih, 36 All. 403; Sudaman, 49 All. 551, 28 
Cr.L.J. 399 (400), 100 I.C, 1055, 25 A.LJ. 379. 7 A.I Cr.R. 343. A.I.R. 1927 All. 475. 

The High Court will not allow a revi^on application when a remedy can be easily 
obtained from the Civil Court — Lake Nath v. Ntdu, 6 C.WN. 469. See also GoPala 
Bhatta v. Parthasarotht lyengtJ, 1937 M.WJ4. 19. 

The High Court will not interfere on the motion of a party who is in contempt — 
Khairat v, Waked Alt, A I.R. 1928 CaL 241. See also Note 1224. 

1206. Orders which are subject to revision: — (1) Orders o{ a Presidency 
Magistrate : — Under secs. 423 and 439 the High Court has jurisdiction to set aside an 
order of discharge or dismissal of complaint passed by a Presidency Magistrate and to 
direct tlat the person improperly discharged should be committed for trial or to direct 
futther inquiry into the cotnplautt — Vartwandas, 27 Bom, 84; Nanda Copal, 20 C.W.N. 
1128, 17 Cr.L.J. 428; Afalik Pratap v. Khan Mahomed, 36 Cal. 994; Du-arka v. Bent 
Madhab, 28 CaL 652; Colvtlle v. Krtskna Kishote, 26 Cal. 746. In Charoobala v. 
Barendra, 27 Cal. 126, Kedar v. Khetra, 6 C L.J. 705 and Debt Bus v. Jutmal, 33 Cal. 
1282 it has been held that the High Court can interfere with an order of dismissal or 
d scharge passed by a Presidency Magistrate, not under this Code, but under sec. 15 of 
the Charter Act. See Note 682 under sec. 203. An order made by the Chief Presidency 
Magistrate of Bombay under the Mamienance Orders Enforcement Act (XVIII of 
1921) can be revised by the High Court under sec. 107 ol the Government of India Act 
or under clauses 27 and 28 of the Letters Patent, if not under secs. 435 and 439 of this 
Code— V. Katti, 52 Bom. 262. 29 CrX.J. 513 (514), 109 I.C. 337, 30 BoraLR. 350, 
A.IR. 1928 Bom. 117, 10 A.I.CrR. 179. 

(2) Non-appealable orders : — The High Court’s power of revision is not limited 
orders from whidi an appeal would lie. On the other hand, the High Court ought to 
rectify cases of injustice or illegahty when the person affected is unable to appeal. The 
High Court in revision can exercise its power of appeal with reference to any particular 
order, whether appealable or not — Ram Kola Canda, 1885 P R. 42; Kishen Das. 1910 
PR. 33. 8 I.C. 1161 (1165), 12 Ci.L.J. 50 (dissenting from Charoobala v. Barendra, 
27 Cal. 126 and Azim Khan, 1885 PR. 45). 

(3) Order granting bail • — ^The proceeding in which it has to be determined whether 
the accused person should be admitted to bail is a Judicial proceeding, and is therefore 
cognizable by the High Court as a Court of Revision — Mamkam MudaU, 6 Mad. 63. 
But where a Sessions Judge, finding that there was no reasonable ground for believing 
that the accused was guilty, released him on bail under sec. 497, the High Court would 
not interfere with such order in reviaon, though it has power to do so — Thimma, 
in MLJ. 411; Badri Prasad, 5 ALJ. 419. See Notes under sec. 497. 

(4) Pjeliminary or interlocutory order-. — It is competent to the High Court to 
call for the record of any proceeding in an inferior Criminal Court, and if necessary or 
eapedient, to revise an order passed by surfi Court, whether of a preliminary or final 
nature— r. N. Chadha. 14 ALJ. 851, 18 CrLJ. 46; Jagan Singh, 1892 A.WN. 102; 
Thakaria v. Puran, 23 Cr.L.J. 429 (Lah.). Thus, where a District Magistrate called 
upon a witness who gave evidence before him to show cause why he should not be 
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prosecuted for perjury, the High Court was competent to revise such order — T. N. 
Chadha, supra. So also, ■fthere a Magistrate, after 'dismissing a complaint without 
inquir>', passed an order calling upon the complainant to show cause why he should 
not be prosecuted for bnnging a false complamt, the High Court revised the preliminary 
order, though no final order directing the prosecution of the complainant had yet been 
passed-Sfcco Bdak, 22 Cr.L J. 81 (AIL). See Note 1215. 

(6) Ordas undez sections 88. 94, 106, 118, 143, 144, 145-148, 250, 344, 386, 476, 
488, 514, 515, 517, 520, 522; see Notes under those sections. 

See also Note 1173 under sec. 435. 

1207. Orders which are not open to revision: — (1) Order under Press 
Act : — An order under sec 8, Press Act (Act I of. 1910) for the deposit of security by 
’ the publisher of a newspaper is an arecutive order and not rcvisable by the High Court — 
Ago Syed /alauddtn, 17 C.WN. 1245, 15 Cr.L.J. 145; so also an order under sec. 3 (1) 
of the Press Act — Annie Besant v Govt, of Madras, 39 Mad. 1085, 18 CrLJ. 157; or 
an order of forfeiture passed under sec. 12 of that Act — Mahomed Alt, 41 Cal. 466, 
18 C.W2J. 1. 14 CrLJ. 497 (FB ). 

(2) Order under the Extradition Act : — ^The High Court has no power under this 
section to interfere m respect of a warrant issued by a Political Agent in a Native State 
under sec. 7 of the Extradition Act (XV of 1903), either on the ground that there is no 
prima facie case against the petitioner or on the ground that the circumstances under 
which the officer was onginally moved do not justify him in exercising his power under 
the said Act— Giyan Ckand, 1909 P.R 3. 3 Cr LJ. 3 Where a warrant is issued by a 
Political Agent under sec 7 of the Extradition Act, its execution by the District Magis- 
trate in accordance with the Act is an executive act. and the High Court cannot interfere 
in revision with such execution. But the High Court can interfere otherwise than by 
way of revision, under sec. 491 — Cuh Sahu, 42 Cal 793, 19 C W.N. 221. 

(3) Order of the Local Government sanctiomng prosecution under sec. 197. See 
Note 649 under sec. 197. 

(4) Orders of the High Court itself A single Judge of the High Court has no 
power to revise an order passed by another single Judge in appeal and to set aside the 
conviction, even on the ground of discovery of new materials The only remedy is to 
refer the matter to the Local Goveniroent under Chapter XXIX of this Code — Kale, 
45 All. 143 (145). The judgment of the Division Bench of the High Court as well as 
the sentence is final, and the Court is functus officio as soon as the judgment is signed 
by the Judges, and the High Court or any Bench of it has no power to revise the 
sentence or mterfere woth it in any way— 14 Cal. 42. So also, a Division 
Bench cannot revise an order of a single Judge of the High Court — Pros, 1909 P R. 4, 
9 CrLJ. 378 (379); Hale. 1909 P.R. 1, 9 Cr.LJ. Uira, 1909 PR. 8, 10 CrLJ. 
314; Durga Charan, 7 All. 672; Kunbammad, 46 Mad. 382. See Notes under sec. 369. 
The only exception is in a case under see. 434 See Notes under that section, and 
1909 P.R. 1 cited therein. 

For other orders which are not open to reviaoii, sec Note 1172 under sec 435. 

1208. Powers of the High Court in revision — Powers of an Ap- 
pellate Court: — Sec 439 enumerates the powers which the High Court may cxerase 
in reviaon, and it declares that in any proceeding the record of which has been called 
for by itself or reported for orders or otherwise comes to its knowledge, or on application 
made by the complainant, the Court may in its discretion exercise any of the powers 
conferred on a Court of Appeal by certain preceding sections, among others, by sec 423 
—Varjivattdas. 27 Bom. 84; Murli, 2 AIL 336; Fhetu. 4 PLJ. 435, 20 CrLJ. 545. 
The nature of Uie powers that the Hi^ Court in revision is the same as that which 
a Court of appeal has in the case of an appeal from any order against which an appeal 
is allowed by the Code — A’athnal Bank v. KothaKdarama, 14 ^LLT. 200, 14 CrLJ. S29. 
But a Sessions Judge or a District Magistrate cannot while sitting in revnaon extrdse 
the powers conlcrrcd by the Code on an Appellate Court. Appellate powers arc in 
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revision conferred by sec. 439 only on'the High Court — Baijnatk v. Gaurt Kanta, 20 
Cal 633. But the High Court sitting as a Court of revision will not exercise the powen 
of an Appellate Court except on very exceptional grounds — Sheik Sahib, 8 Bom. 197. 
A High Court undoubtedly has jurisdiction to entertain a revision on grounds of fact, 
but it is equally well established that this power should be very sparingly exercised.' 
There is a veil marked distinction between an application in revision and an appeal. 
It would be futile for the Legislature to grant the right of apTieal in some cases and 
to withhold it in others, if the High Court under the guise of a revision were to allow 
conclusions of fact based on evidence to be canvassed and attacked on the footing of an 
appeal. Broadly speaking, the rule is that the High Court will only entertain a revision 
on fact where either there is no evidence to support the finding or where the finding 
arrived at is perverse or such as no reasonable man could have arrived at on the 
evidence produced — Abdul Wahid v. Abdullah, 45 All. 656 (661). Specially, in a case 
where no appeal is allowed by the law, the Court will not in revision exercise 
the powers of an Appellate Court except on very exceptional grounds— A/aftomed Husan, 
Ratanlal 244; Vmakanl, 3 BomL.R. 706. The revisional jurisdiction of the High 
Court may he exercised in order to prevent gross and palpable failure of justice, but it 
should not be exercised in such a way that a right of appeal may practically be given 
in cases where such right is definitely excluded by the Code — Ahsanulla v. Mansukh 
Ram, 36 All. 403. The High Court must not allow what would virtually be an appeal 
from the order of the Lower Court, in a non-appealable case — Sheoshankarpuri, 10 
N.L.R. 177, 16 Cr.L.J. 161. The High Court in criminal revisions, as a rule, depends 
mainly upon the findings arrived at by the lower Appellate Court on questions of 
evidence. It is, therefore, the duty of such Oiurts to see that their judgments are 
self-contained and give a full analysis of the evidence and that their finings are clear 
80 that* the High Court accepting those findings, may be able to direct itself to the 
considerations of the questions of law and procedure only— Ahmad Alt, 32 Cr.L.J. 271, 
129 I.C. 276, A.I.R. 1930 Lah. 1031, Ind. Rul 1931 Lah. 164. 32 P.LR. 92, 1930 
Cr.C. 1227. 

There is considerable doubt as to whether it is within the provmce of the High 
Court, when acting under sec. 435, Cr. P. C, to canvass, and express opinions upon, 
all topics, however interesting may be the pwnts of law or practice involved in them, 
which have arisen in the course of the proceedmgs before the inferior Cnminal Court. 
On revision, its enquiry is limited to "the correctness, legabty or propriety of any 
finding, sentence or order recorded or passed" and to "the irregularity of any proceedings 
of such inferior Court” — Maung Tkoung Shwe, 39 Cr.LJ. 642 (646), 175 I C. 639, 
A.I R. 193S Rang. 161, 11 RRang. 9. 

Power to alter or reverse order or to quash proceeding: — ^The High Court 
as a Court of revision Ims the power conferred on a Court of appeal by sec. 423 to alter 
or reverse an order of the Lower Court — Khepu Nath v. Ctrish, 16 Cal 730. The High 
Court has power, under this section read "with sec. 423 (e) to alter or set aside any 
order, and thus to quash the whole proceedings in the lower Court which terminated in 
the order— Offeial Liquidator v Kali Charan, 3 Luck. 287, 106 I.C. 694, 1 Ludt. Cas. 
653, AI.R. 1928 Oudh 104, 9 A I.CrJL 356. 29 Cr.LJ. 102 (103). The High Court 
can quash the charge and set aside the proceedings against the accused — ^Amar Nath, 
113 IC. 536, A.I.R. 1928 Lah. 945, Ind Rul 1929 Lah. 184. 30 Cr.L.J 162 (163); 
Bishen Das, 1910 P.R. 33, 12 CrLJ. 50; Tarak Singh, 29 P.L.R. 237, 103 IC. 835, 

9 Lah.L.J. 440, 8 AI.Cr.R. 447, AIJL 1927 Lah. 731, 28 Cr.LJ. 755 (756); 
Tahiru V. Jallu, 9 LahLJ. 440, 106 I C. 224, AI.R. 1927 Lah. 825, 28 Cr.LJ. 
1040; Gokul V. Devi Prasad, 23 A.LJ, 21, 26 Cr.LJ. 748 (749). The High Court 
can quash the proceedings initiated by the lower Court where no advantage would 
be gained by continuing the proceedings — Chilan La!, 19 CriJ. 730, 16 A.L.J. 
734, 46 I C. 410. But the fact that the case against the accused is an extremely 
weak one is no ground for quashing the charge in revision. If the case results in a 
conviction the appellate Court can rectify the matter— //and Lai, A.I.R 1932 Lah. 349, 
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34 CrL.J. 82, 140 I C. 807, 1932 Cr.C. 446, 33 PiR. 231. See also Pamesshari 
Dayal v, Cumant Pom, 40 P.LJL 311. 

Power to alter conviction: — ^The High Court has also power to oiler a convic- 
tion for one offence into n conviction lor arAther offence, at the same time maintaining 
the sentence passed — Jolt Prasorf, 1887 A.WJ4. 95; c £ , where the accused was convicted 
by a Magistrate for an offence tnable exclusively by the Court of Session, the Chief 
Court interfered in revision and altered conviction into one for an offence tnable 
by a Magistrate — Devi Buksk, 1889 P.R. 10. The High Court altered a conviction 
under sec. 186, I P. C, into one under sec. 225B, 1. P. C., when all the matensl facts 
were stated in the complaint and duly deposed to by witnesses, and the accused was 
not prejudiced by the alteration of the finding— /amna Das, 9 Lah. 214, 103 I.C 833, 
9 LahL.J. 408, 8 AI.Cr.R. 443, AIR 1927 Lah. 708, 29 PLR 196, 28 Cr.L.J. 753 
(754). So also in Tarapado Shastri v. Bmp. 1938 A.W.R. (HC ) 467, 1938 A.CrC. 
75, 1938 AL.J. 769, the High Court altered a conwction under sec. 500, I. P. C., to 
one under sec. 500 read with 120-B, .1 P. Code But a conviction for an offence for 
which a particular set of facts are required cannot be altered into a conviction for 
an offence of which quite a different set of facts are the constituents. And so, the High 
Court cannot substitute a conviction for cheating in place of a conviction for an 
offence under sec. 215, I. P. Code — Bakeshu/ait Ahtr, 11 Pat 392, Ind. Rul. 1932 Pat. 
201. 139 I.C. 76, 33 Cr.L.J. 709, A.IR 1932 Pat 241. 13 PLT. 732, 1932 Cr.C. 638 
(639). It IS not fair m revision to alter a conviction under the Arms Act to one under 
the Explosives Act unless a conviction under the latter Act were obviously correct 
and unless it were certain that the accused had not been prejudiced by being charged 
under the Arms Act— Ktlayalulloh Kkan, 32 Cr.L.J. 564, 130 I.C. 626, 1930 A.L.J. 
1467, AIR. 1931 All. 17, Ind. Rul 1931 All 290, 53 All 225, 1931 CrC 33 The 
High Court cannot, in revision, alter a conviction on a charge under sec. 493, I. P C , 
only to a conviction under sec. 366A or 373, I. P. C, as these offences are znajor 
offences— A/afian3i. 36 CrL.J. 423, 153 IC. 721. AIR. 1934 Lah. 122, AL.R. 1934 
Lah. 796, 1934 Cr C 239 See Notes under sees 237 and 238. 

Sentence: The question of punishment is peculiarly a matter for the Court. In 

revision the Crown has no right to se^ to influence the Court in this question unless 
invited by the Court to do so — Dahu Rout, 34 CrL.J. 1100 (1103), 145 I C. 937, A.I.R. 
1933 Cal 870, 1933 CrC. 1481. 38 C.WN. 25 See the last paragraph of Note 1131. 

Admission only on the question of sentence: — tVhen the High Court 
admitted a revisional application only on the question of sentence, the order which was 
passed by it was an order which was perfectly legal and which it had full jurisdiction to 
pass — Sot Ptatain Lai v. Emp., A I.R. 1940 AIL 426, 1940 A L J. 462. 

Power to quash conviction:— TheHigh Court can set aside a conviction where it 
was passed on an erroneous \new of the law — Basant Loll, 27 Cal 320, 4 CWN. 311. 
But in setting aside a conviction wMch is bad in law, the High Court is not necessarily 
bound to go further into the question whether upon the facts established by the 
evidence a conviction of some lesser offence might not be recorded — Mansur Hussain, 
41 All. 587. 20 CrL.J. 209. 

The High Court cannot direct the Subordinate Court to refrain from tr>'ing an 
accused person against whom such Court has issued process— //:or« Lai v Mahanth 
Madan Das, 2 Pat. 257. 

In a case where a second compMnt has been entertained on the same facts after 
the dismissal of the first compbint, if the matter is brought up to the High Court on 
revision, it would be open to the High Court in a proper case cither to revise the 
previous order, set aside the dismissal and direct further enquiry', or to quash the 
subsequent proceedings — Z.oi/am. 35 CrLJ. 1(69, 150 I.C. 376, 1934 A.LJ. 241, A.LR. 
1934 AU. 514, 1934 Cr.C 614, 3 A.W.R. S71. A-L.R. 1934 AIL 491. See also DiJa v. 
Khushal. 35 Cr.LJ. 449, 147 I.C 447, 34 PJ-JL 833, 147 LC 447, 6 R.L. 419. 
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revision conferred by sec. 439 only on the High Court — Baijnath v. CoKrt Kania, 20 
Cal. 633. But the High Court sitting as a Court of revision will not exercise the powers 
of an Appellate Court except on very exceptional grounds — Sheik Sahib, 8 Bom. 197. 
A High Court undoubtedly has jurisiction to entertain a revision on grounds of fact, 
but it is equally well established that this power should be very sparingly exercised * 
There is a well marked distinction between an application in revision and an appeal. 
It would be futile for the Legislature to grant the right of appeal in some cases and 
to withhold it in others, if the High Court under the guise of a revision were to allow 
conclusions of fact based on evidence to be canvassed and attacked on the footing of an 
appeal. Broadly speaking, the rule is that the High Court will only entertain a revision 
on fact where either there is no e\ddence to support the finding or where the finding 
arrived at is perverse or such as no reasonable man could have arrived at on the 
evidence produced — Abdul Wahid v. AbduUah, 45 All. 656 (661). Specially, in a case 
where no appeal is allowed by the law, the High Court will not in revision exercise 
the powers of an Appellate Court except on very exceptional grounds — Mahomed Husan, 
Ratanlal 244; Vtnakant, 3 BomL.R. 706. The revisional jurisdiction of the High 
Court may be exercised in order to prevent gross and palpable failure of justice, but it 
should not be exercised in such a way that a right of appeal may practically be given 
in cases where such right is definitely excluded by the Code — Ahsanulla v. Mansukh 
Ram, 36 All. 403. The High Court must not allow what would virtually be an appeal 
from the order of the Lower Court, in a non-appealable case — Sheoshankarpuri, 10 
NL.R. 177, 16 Cr.L.J. 161. The High Court in cnminal revisions, as a rule, depends 
mainly upon the findings arnved at by the lower Appellate Court on questions of 
evidence. It is, therefore, the duty of sudi Courts to see that their judgments are 
self-contained and give a full analysis of the e^ddence and that their finings are clear 
so that* the High Court accepting those findings, may be able to direct itself to the 
considerations of the questions of law and procedure only— Ahmad AH, 32 Ci.L.J. 271, 
129 I.C. 276, A.I.R. 1930 Lah 1051, Ind. Rul 1931 Lah. 164, 32 P.L.R. 92, 1930 
Cr.C. 1227. 

There is considerable doubt as to whether it is withm the province of the High 
Court, when acting under sec. 435. Cr. P. C., to canvass, and express opinions upon, 
all topics, however interesting may be the points of law or practice mvolved in them, 
which have arisen in the course of the proceedings before the inferior Cnminal Court. 
On revision, its enquiry is limited to "the correctness, legality or propriety of any 
finding, sentence or order recorded or passed" and to "the irregularity of any proceedings 
of such inferior Court” — Maung Thoung Shm, 39 Cr.L.J. 642 (646), 175 I.C. 639, 

A I.R. 1938 Rang. 161, 11 R.Rang, 9 

Power to alter or reverse order or to quash proceeding:— The High Court 
as a Ckmrt of revision has the power conferred on a Court of appeal by sec. 423 to alter 
or reverse an order of the Lower Court — Khepu Nath v. Cirtsh, 16 Cal. 730. The High 
Court has pov/er, under this section read with sec 423 (c) to alter or set aade any 
order, and thus to quash the whole proceedings in the lower Court which terminated in 
the order— O^ciaZ Liquidator v Kali Charm. 3 Luck. 287, 106 I.C. 694, 1 Luck. Cas. 
653, A.I.R. 1928 Oudh 104, 9 A.ICr.R. 356, 29 CrL.J. 102 (103). The High Court 
can quash the charge and set aside the proceedings against the accused— Awiar Nath, 
113 I.C. 536, A.IR. 1928 Lah. 945, Ind. Rul 1929 Lah. 184. 30 CrL.J. 162 (163); 
Bisken Das. 1910 P.R 33, 12 Cr.LJ 50; Tarak Singh, 29 P.L.R. 237, 103 I C. 835, 

9 LahL.J. 440, 8 AICr.R. 447, A.IJI. 1927 Lah. 731, 28 CrLJ. 755 (756); 
Tahiru v. Jallu, 9 Lah.L.J. 440, 106 I.C. 224, A.I.R. 1927 Lah 825, 28 Cr.Lj. 
1040; Gokul V. Devt Prasad. 23 ALJ. 21, 26 Cr.L.J. 748 (749). The High Court 
can quash the proceedings initiated by the lower Court where no advantage would 
be gained by continuing the proceedings— Cfti/on Lai, 19 Cr.LJ. 730, 16 A.LJ. 
734, 46 1 C 410 But the fact that the case against the accused is an extremely 
weak one is no ground for quashing the riiarge in revision. If the case results in a 
conriction the appellate Court can rectify the matter— A^and Lai, A.I.R. 1932 Lah. 349, 
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34 CrLJ. 82, 140 I C. 807, 1932 Cr.C. 446, 33 P.LR. 231. See also Pamesshan 
Dayal v. Cumani Rom, 40 PL.R. 311. 

Power to alter conviction: — ^The High Court has also power to alter a convic- 
tion for one offence into a conviction for another offence, at the same time m aintaining 
the sentence passed — Joti Prasad, 1887 A.WJ4. 95; •where the accused was convicted 
by a Magistrate for an offence triable exduavely by the Court of Session, the Chief 
Court interfered in reviaon and altered conviction into one for an offence tnable 
by a Magistrate — Devi Buksh, 1889 P.R. 10. The High Court altered a conviction 
under sec. 186, I. P. C , into one under sec. 225B, I. P. C., when all the material facts 
were stated in the complaint and duly deposed to by witnesses, and the accused was 
not prejudiced by the alteration of the finding — Jamna Das, 9 Lah. 214, 103 I.C. 833, 
9 LahL.J. 408, 8 A.I.CrR. 443, AIR 1927 Lah 708, 29 P.L.R. 196, 28 CrLJ. 753 
(754). So also in Tarapado Shastri v. Emp. 1938 A W.R. (H.C ) 467, 1938 A Cr.C. 
75, 1938 A.LJ 769, the High Court altered a conviction under sec 500, I P. C, to 
one under sec. 5(X) read with 120-B, .1 P. Code. But a conviction for an offence for 
which a particular set of facts are required cannot be altered into a conviction for 
an offence of which quite a different set of facts are the constituents And so, the High 
Court cannot substitute a convicbon for cheating m place of a conviction for an 
offence under sec. 215, I. P. Code — Bakesbtvan Ahir, 11 Pat. 392, Ind. Rul. 1932 Pat. 
201, 139 I C. 76, 33 Cr L.J. 709, A.I R. 1M2 Pat. 241, 13 P L.T. 732, 1932 Cr.C. 638 
(639). It is not fair in revision to alter a conviction under the Arms Act to one under 
the Explosives Act unless a conviction under the latter Act were obviously correct 
and unless it were certain that the accused had not been prejudiced by being charged 
under the Arms Act^Kifayatullak Khan, 32 CrLJ. 564, 130 IC 626, 1930 A.L.J, 
1467, A.I.R. 1931 All. 17, Ind. Rul 1931 All. 290, 53 All 226, 1931 CrC 33. The 
High Court cannot, m reusion, alter a conviction on a charge under sec. 498, I. P C , 
only to a conviction under sec. 366A or 373, 1 P. C., as these offences are major 
offenccs-Jifafcondi, 36 Cr.LJ. 423, 153 I C 721, AIR. 1934 Lah. 122, AL.R. 1934 
Lah. 796, 1934 CrC. 239. See Notes under secs 237 and 238 

Sentence:— 'I'he question of punishment is peculiarly a matter for the Court. In 
revision the Crown has no right to seek to influence the Court in this question unless 
invited by the Court to do so— Da/iu Raul, 34 CrLJ 1100 (1103), 145 I.C 937, A I.R. 

1933 Cal. 870, 1933 Cr.C. 1481, 38 C\V.N. 25. See the last paragraph of Note 1131. 

Admission only on the question of sentence; — When the High Court 
admitted a revisional application only on the question of sentence, the order which was 
passed by it was an order which was perfectly legal and which it had full junsdiclion to 
pass — Sat Naiain Lai v. Emp., A I.R. 1940 AU. 426. 1940 A L J. 462 

Power to quash conviction : — The High Court can set aside a conviction where it 
was passed on an erroneous view of the law — Basanl Lall, 27 Cal 320, 4 CWN 311 
But in setting aside a conviction whidi is bad m law, the High Court is not necessanly 
bound to go further into the question whether upon the facts established by the 
evidence a conviction of some lesser offence might not be recorded — Mansur Hussain, 
41 All 587, 20 CrLJ 209. 

The High Court cannot direct the Subordinate Court to refrain from tiding an 
accused person against whom such Court has issued process — Jham Lai v. Mahanlh 
Madan Das, 2 Pat. 257. 

In a case where a second complaint has been entertained on the some facts after 
the dismissal of the first compbint, if the matter is brought up to the High Court on 
revision, it would be open to the High Court in a proper case either to revise the 
previous order, set aside the dismissal and direct further enquiry*, or to quash the 
subsequent proceedings — Lallain, 35 CrLJ. 1(£9, 150 I.C. 376, 1934 ALJ. 241, A.I.R. 

1934 All 514, 1934 Cr.C. 614. 3 A.W.R 571. AL.R. 1934 AIL 491. See also Dula v. 
Khushal, 35 CrLJ. 449, 147 I C. 447, 34 PJ-JL 833, 147 IC 447, 6 R.U 419. 
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Power to order retrial: — ^Like the Appellate Court, the High Court in reviaon 
has power to order a Tetrial. C{. Note 1143 ui^er sec. 423, Under the provisions of 
sec. 439, cl. (1) the High Court has the power to reverse the finding and sentence 
and order that the accused be retried by a Court of competent jurisdiction subordinate 
to the High Court or committed for trial— Afaftcdeo, A.I R. 1938 Oudh 261, 1938 
O.W.N. 1062, 1938 OA. 805, 178 IC. 248, 1938 A.Cr.C. 131, 1938 A.W.R. (C.C.) 92, 
1938 OL.R 472, 40 Cr.L.J, 25, following Yusaf, 28 P.R. 1879 (Cr.). But the High 
Court cannot direct a retrial on the ground that subsequent to the conviction it 
becomes known that the accused was previously convicted — SAam Singh, 1884 P.R. 36. 
Where evidence of the previous conviction of the accused for a similar offence was 
not adduced at the trial, the High Court refused to interfere in revision and to order 
a retrial to enable the prosecution to supplement tiw record by producing fresh evidence 
bearing on the question of punishment— 1905 P.R. 19. But see Mahadeo, 
supra. The power of ordering a retrial merely for the purpose of enhancing the punish- 
ment is a power that ought to be very spanngly exercised — Mohan Lai, 13 A LJ. 477, 

16 Cr.L.J. 433 (434). It would not be proper to order a retrial and thus to allow 
the prosecution to shape its case afresh, after the whole matter has been thrashed out 
and the defects in the prosecution case brought to light in the course of prolonged 
appellate and revisional proceedings — Kedar Nath, 29 C.W,N. 408, 41 C.L.J. 172, 26 
Cr.L.J. 849. 

In the exercise of its re^dsional powers a re-trial is ordered by the High Court 
only in cases where non-comphance with tlie provisions of the Cr. P. Code has 
prejudiced the accused. The High Court is not bound to set aside a trial on a technical 
point on the revision side if no injustice has resulted— Curdcs Singh v. Emp., 40 Cr.LJ 
186, 179 I C. 249, A.I.R. 1938 Lah. 832, 40 PX.R. 589, 11 R.L. 547. 

Power to order commitment or set aside commitment: — ^The High Court 
when acting as a Court of Revision, can order a committal for trial to the Court of Session 
after reversing the finding and sentence— A/j«fa Bakhsk, 15 All. 205. Where the 
evidence discloses a more serious offence not within the jurisdiction of the Magistrate, 
the High Court may quash the conviction and sentence for the minor offence and 
direct a commitment for trial before a tribunal haying jurisdiction for the graver 
offence— AnortymoMs, 2 Weir 569. 7 MHC.R. App. 5; NIsAi Kanta, 20 C.W.N. 732, 

17 CrL.J. 202; More Alt. 23 C.W.N. 1031; Kesavulu, 2 Weir 569 (570). Where the 
accused has been improperly discharged, the High Court has power to set aside the 
order of discharge and to direct that the person improperly discharged be arrested and 
tortbwith committed for trial — Varjivandas, 27 Bom. 84; Earn Lai, 6 All. 40; Ponnusami, 
52 Mad 156, 30 Cr.L.J. 184 (185). 113 l.C 546. 1928 M.W.N. 312, 28 ML.W. 651, 
5.5 ML.J. 674, A I.R. 1928 Mad. 1267, Ind. Rul. 1929 Mad. 146 (F.B.). 

The High Court has power under this section to set aside an order of commitment 
passed by the Sessions Judge under sec. 423 (1) (b) — Ram Samu}h, 11 OLJ. 748, 
25 CrL.J. 1375, 82 l.C. 767, A.I.R. 1925 Oudh 223, 1 O W.N. 525; Lachman. 2 AU. 398. 

1209. Power to direct further inquiry: — If an order of dismissal of 
complaint or discharge of accused is passed by a Mojussil Magistrate, the High Court 
can order further inquiry under sec. 436. 

But if any order of dismissal or disdiargc is passed by a Presidency Magistrate, ffie 
High Court cannot make an order for further inquiry under sec. 436, as that section 
does not apply to Presidency Magistrates. See Note 1175A under sec. 436. Conse- 
quently the High Court’s power to order further inquiry must be sought for elsewhere. 

Section 439 read with sec. 435 confers on the High Court the powers to call for and 
re\’ise the proceedings of all inferior Cnminal Courts, which include the Courts of 
Preadency Magistrates. Consequently, the High Court can revise and set aside an 
order of dismissal of complaint or disdtarge of accused passed by a Presidency Magistrate 
if such order has been erroneously passed. But the question is, whether the High 
Court can at the same time, make an order for further inquiry? 
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Section 439 confers on the High Court all the powers of an Appellate Court unde^ 
sec. 423, but the latter section allows an order for further inquiry to be made only in 
cases of acquittal and not in cases of orders of disnussa! or discharge passed by inferior 
Courts. And so it has been held that the fhgh Court cannot direct further inquiry 
under this Code where an order of dismissal of (ximplaint or discharge of accused has 
been passed by a Presidency Magistrate. But the High Court can make such order 
under sec. 15 of the Charter Act — Chaioobala v Barendra, 27 Cal 126 (129); Debt 
Bux V. Jutmal, 33 Cal. 1282 {12&4)j Colvdle v Krtsto Ktshore, 26 Cal. 746 (748). 
But in some other cases, it has been held that the High Court can under Hits Code 
(sec, 439) direct further inquiry into a case of discharge of accused or dismissal of 
complaint ordered by a Presidency Magistrate “It is strange, if the Legislature 
enabled us to interfere in the case of an acquittal, but nevertheless gave us no power of 
interference in the case of an order of discharge” — Alalik Pratap v. Khan Mahomed, 
36 Cal 994 ( 997)} Dwarka v. Bern Madkab, 28 Cal 652 ( 667). 

It may be said that the order for further inquiry is included in the “incidental 
or consequential order” mentioned in clause (d) of sec. 423. When the High Court 
reverses an order of dismissal of complaint or discharge of accused, it can direct further 
inquiry as a necessary inadent or consequence of eudi reversal. See Note 674. 

Power to direct further evidence to be taken; — Under this section the 
High Court has power to direct further evidence to be taken — MuUa Ibrahim, 3 Bom.L,R. 
677} Prasanno, 19 W R. 56 The High Court under sec 439 has power as an Appellate 
Court to direct evidence to be taken. No such powers are given to the Sessions Judge 
or the District Magistrate under sec. 436 — Atom Mohan v Jswar, 6 C L J. 251. 

The High Court can also direct additional evidence to be taken if it thinks additional 
evidence to be necessary — Bal Kuhan, 36 CrLJ. 1048 (1049), 156 I C. 1001, A.I R. 
1935 Pat. 208, 16 P L T 154. The High Court m the exercise of its rcinsional powers 
under this section can admit fresh evidence if it is relevant and its production is found 
to be necessary in the interest of justice— lala v Bmp. 40 CrLJ 145 (146), 178 IC 
894, A.IR 1938 All 637, 1938 ALJ 1010, ILR 1938 All. 968, 1937 AW.R. (H.C.) 
638, 1938 A Cr.C. 103. 

The High Court has also power under this section to call for additional evidence 
upon which the High Court can itself come to a conclusion, but this section does not 
give the High Court power to call for a finding of the Magistrate — Sudalaimulhu v. 
Enan, 16 CrLJ. 767 (Mad ). 

1210. Power to go into facts: — The High Court in revision is not con- 
fined to question of law alone, but can also deal with questions of fact— S/iiam Sunder, 
20 ALJ 276, 23 Cr.LJ. 241, A.IR 1922 All 122 If the Judges in revision think it 
necessary to consider the whole evidence they have power to do so — Bad v Bichardson, 
14 Cal 361 (362) s Sowia Chalur, Ratanlal 908. As regards questions of fact, though 
the Court's junsdiction to interfere in respect of the correctness of the finding of fact, 
even when the findings are concurrent, is unquestionable, it will not, as a rule, go into 
the evidence save m exceptional cases or where the judgment of the facts is manifestly 
wrong and grossly and palpably unjust; otherwise, though there is no right of appeal, 
an appeal might in effect be admitted in every case in the guise of an application for 
revision— PiffliH, 33 CrLJ. 811, 139 IC. 636, Ind Rul. 1932 Oudh 369, 9 O.WJ^. 116, 

1932 CrC 186, A.I.R. 1932 Oudh 311, The High Court will not interfere in revnaon 
witli the finding of the lower Court on a question of lact—Chheda LaJ, A.IJL 1933 
Oudli 195, 34 CrL.J. 793, 144 I.C 577, 1933 CrC. 382, 10 O.WJ4. 233; Banke Ld v. 
Maiku. A I R 1933 Oudli 430, 10 O.WJ4. 1037, 1933 Cr.C 1315, 146 I C. 638, 35 
CrL.J. 121; Jai Kaiattt, A.I.R. 1933 Oudh 117, 10 CWN 47, 1933 Cr.C 238, 143 
I.C. 835, 34 CrLJ. 649; /. Chan Toonv. Afa Ti, A.IR. 1935 Rang. 359 ( 360), 37 CrXJ. 
6, 159 IC. 81, 1935 CrC 1083; Chaudhuri. AUL 1933 Oudh 563. 10 O.W.N. 1211, 

1933 Cr.C 1582, 147 I C. 122; Abdul Bahman, 36 Cr.LJ 982 (995), 156 I.C 678, A.LR. 
1935 Cal. 316, 1935 Cr.C 467; AW Husain. 35 CrLJ. 809 ( 881), 143 IC 899. 11 
O.WJ4. 501, AX.R. 1934 Oudh 148, 1934 Cr.C 575, A.1J?. 1934 Oudh 179. In the 
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ordinary course the High Court \70uld not interfere in revision unless it can be shown 
that the Magistrate has gravely misapprehended the trend of the evidence or has 
overlooked some important points which, if he had taken into consideration, would 
have caused him to come to a different conclusion — Nga Po Tun, 36 Cr.LJ. 1215, 
157 I.C. 437, 8 R.R. 96. Ordinarily the Court will not go into the facts at all 
unless the conscience of the Court has been touched in regard to them — RamasU, 
A.I.R. 1933 Pat. 697, 1933 Cr.C 1550, 146 I.C 370, 14 P.L.T. 759, 35 Cr.LJ. 
22. See also TahtJaU, 37 CrLJ. 876, 164 I.C. 58, A.IR. 1936 Sind 90, 30 SLR. 
72. Although the powers of the High Court to interfere with finding of fact in 
revision are not in any way restricted by tWs section, in practice, they are only 
exercised in exceptional cases and under exceptional circumstances They are, 
however, invariably exercised in cases where it is established that the findings of fact 
reached by the two Courts below are based either on no evidence or on inadmisrible 
evidence or on legally inadequate evidence or are iwrverse — Diwan Sittik, 36 Cr.LJ. 744 
(758), 155 I.C 450, A.I.R. 1935 Nag. 90, 1935 Cr.C. 418 The High Court sitting in 
revision is not a Court of first instance dealing with questions of fact, and though it will 
in certain circumstances interfere on question of fact, ordinarily it will rot do so. It 
will interfere only on the clearest and strongest grounds as when, for instance, there is 
no evidence to justify the finding of the lower Court or when it appears to the Court 
that those proceedings are so defective that the conscience of the Court is touched 
or there has clearly been a miscarriage of justice — Ah Muhammad, 38 Cr.LJ. 117 
(118), 165 I.C 950, AIR. 1936 Sind 243. The revisional jurisdiction can be exercised 
in order to prevent a gross and palpable failure of justice which means such an error 
of fact as is obvious upon the face of the record and is not in effect a mistake made 
by the Magistrate as to the question of whidi set of facts should be deemed more 
acceptable but a blunder relating to the question as to whether some fact has been 
proved or not. IVhere there was evidence before the Magistrate which, if he believed 
it, would enable him to find as he did, it is not for the High Court to treat the 
revisional application as an appeal. The machinery ol the High Court in Criminal 
Revision cannot be invoked in a case sudi as this— U Pandila v. Maung Tint, 39 
Cr.L.J. 492, 174 I.C. 860, 10 R.R. 438, A I.R 1938 Rang. 103. So long as the proceedings 
of the Magistrate were in order and so long as the Magistrate has fairly estimated the 
evidence before him in his own mind, his decision should not be disturbed even if the 
Court should be of opinion that on the evidence another conclusion might have been 
reached — Ignalions v. Alagamma, A.I.R. 1935 Rang. 192 (193), 36 Cr.LJ. 1044, 156 
I.C. 968, 1935 Cr.C. 748. IVhere the Magistrate seems to have taken every care to get 
all possible evidence upon the record regarding a question of fact, there seems to be no 
reason why the High Court should go into it — Ram Bbarosey, 37 Cr.LJ. 522 ( 523), 162 
I.C. 47, A I R. 1936 All. 269, 1936 A.LJ. 303, 1936 Cr.C. 246. The High Court will not 
go info the question of fact in revirion where the Magistrate examined the matter 
apparently with great care and there is nothing to show that his decision was in any 
way perverse— R oot Bahai Ahir, A.I.R. 1936 All. 364. 1936 A.L J. 283, 1936 A.TV.R 325. 
1936 CrC. 428, 162 I.C 653, 37 Cr.LJ. 675. 1936 A.L.R. 462. 

Ordinarily a High Court exerdring revisional jurisdiction would not agree to be 
taken through the whole of the record for the purpose of re-appreciating the eddence 
which has already been believed by two Courts below. tVhere the Magistrate who 
convicted the accused-appellant had not the benefit of weighing the prosecution evndence 
first-hand and on a very important point urged on behalf of the applicant as against the 
credibility of the prosecution story and the Appellate Court expressed no definite opinion, 
the High Court yielded to the prayer for a re-scrutiny of the whole evidence — Rabu, A I.R. 
1933 Sind 139 (141), 34 Cr.LJ. 802, 144 I.C 427, 1933 Cr.C. 337. IMiere the Courts 
below have not applied their minds properly to the defence set up by the accused and 
consequently there has been a failure of justice, it is necessary for the High Court to 
interfere— ATesAou’das. AI.R. 1933 Sind. 359, 146 I.C. 952, ,1933 Cr.C. 1335. In a 
summary trial where the Courts below had not properly before their minds the con- 
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tentions of the parties as to the ownership and possession of the property in dispute, 
the High Court interfered in revision — Loteband, AJJl. 1933 Sind 396, 1933 Cr.C. 1436, 
147 I C. 66. The High Court will not interfere in revision with a finding of fact 
regarding the trustworthiness of a witness— A/oAaa BanjaTi, A I.R. 1933 Nag 384, 1933 
Cr C. 1577, 30 N L R 55 It Is unnecessary to go into the facts of the case in greater 
detail where the High Court is not convinced that the view taken by the two Courts 
below IS so contrary to law or reason as to require interference — Tukamji, 34 CrLJ. 
1038 (1040). 145 IC 550, AIR. 1933 Nag. 33. 1933 Cr.C. 75. The question whether 
the pnncipal object of the criminal act was acquisition of property or interference with 
another person's enjoyment is primarily a question of fact for the Courts below and 
ordinanly would not be taken up in revision if the Courts below have concurred in 
finding that the acts proved, and the intention with which they were done consti- 
tuted the offence of theft — Baldeo Natayan, A I.R. 1936 Pat 38, 1936 CrC. 68, 
160 IC. 443, 37 CrLJ. 309, 16 PLT. 891. But where the wreight of evidence 
IS in favour of the applicant and the tnal Magistrate as well as the Sessions Judge 
have not given due weight to the evidence adduced on behalf of the accused, 
the High Court will interfere with the conviction — Kalu Ram, 35 Cr.L.J. 1278, 
151 IC 288, 11 O.WN 1035. 1934 Cr.C. 1285. A.I.R. 1934 Oudh 424. Where the 
lower Court has based its inference on circumstances which really did not exist, it Is 
obviously right for the High Court to interfere in the interests of an accused person who 
has been conidcted — Nga Ba ^fyat, 35 CrL.J. 849 (850), 148 I.C. 1035, 1934 Cr.C. 
265, A I R. 1934 Rang. 42, A.L.R. 1934 Rang 133. Where the finding of fact is not 
based upon the evidence on the record and is proved to be wrong from the record itself, 
then it is open to the applicant even m revision to challenge that finding of fact — Munnoo 
Lai. AI.R. 1935 Oudh 241 (242), 1935 OW.N. 126, 1935 OLR. 141, 154 I.C. 258, 
36 CrL.J. 477, 1S4 IC. 258. Normally a Court of revision will not interfere with 
concurrent findings of fact, but where it is evident that the Courts below have not 
really approached the case with either a clear appreciation of the issues involved, or 
a clear understanding of the principles of cnimnal law, the High Court wiU interfere— 
Ramaswami Naiek v Rangasuiami Chelttar, AIR. 1937 Mad. 968 ( 969), 1937 M.W.N. 
733, 1937 M.Cr.C. 269, 172 I.C. 501, 47 MX.W. 140, 39 Cr.LJ. 144. 

The High Court can go into the facts when the Lower (2ourt has totally mis- 
conceived the evidence and come to an obviously wrong conclusion — Maganlal. 14 Bom. 
115. The High Court in revision does not decide the balance of credibility between two 
conflicting sets of witnesses or tw'o conflicting issues ol fact, but it may be compelled 
to dissent from a finding of fact which is either perverse or has been arrived at contrary 
to well-established principles of law — Umed Siiigft, 21 AL.J. 765 It is suffiaent that 
there was suffident evidence on the record from which the tryms Magistrate could 
reach the deacon — Babulal v. Tundilal, 33 CrL.J. 835 ( 836), 139 IC. 401, A.IR. 
1932 Nag 97. 23 NL.R. 106, 1932 CrC 519. IndL RuL 1932 Nag. 112. The ground 
of inadequacy of evidence is not one on which the High Court should interfere in 
revision Appreciation of the evidence is a matter for the Courts which deal with 
the facts of case — Ifafizar Rahaman v, Amirud Hequt, 44 CWJ^. 1114 (1123). The 

High Court will interfere where the finding of fact is contrary to the mass of unrebutted 
evidence, and there is a clear case of miscamage of justice — Sar/u Prasad, 27 OC 
290, 11 OL J. 330, 25 CrLJ. 1066. The High Court can go into the facts of the case, 
where evidence which is not admissible has been wrongly admitted — Bhim Bahadur, 
55 IC. 854. 1 PLT. 121; RamehatuJ. 28 CrXJ. 91. 99 IC 123, 7 AICr.R. 33, 
AI.R. 1927 All. 147; Fazal Ahmad. 37 CrLJ, 603, 161 I.C 885, A.LR. 1936 Pesh. 
72, 1936 CrC 218; or where the evidence has not been considered Irom the right 
point of view, c.g., where the evidence of accomplices was regarded as that of 
ordinary witnesses— Ro/eni v. Asan, 2 C.WJ4. 672; fagdish Prasad, 37 CrXJ. 951 (953), 
AI.R. 1936 Oudh 401, 164 I.C 428. 1936 OX.R. 454, 1935 O.W.N. 829. That there is 
no legally admissible evidence against the applicant is rather a question of law ■' 
question of fact — Nga Tun Hlang, 35 CrXJ. 80S, 148 LC 876, AI.R. 1934 ” 



143S 


THE CODE OF CRIMINAL PROCEDURE [Chap. XXXII. 


1934 Cr.C. 377, A.L.R. 1934 Rang 118. The High Court does not usually interfere in 
revision as regards findings of facts. But the question whether a criminal has been 
sufficiently identified, and whether his coninctiofl on the evidence of one witness only 
should stand is a point more of Jaw than of fact— A/eAerc/i, 32 Cr.LJ. 543 (545), 
130 I.C. 378, A.I.R. 1931 Sind 13, 1931 CrC. 61. IVhere the construction of a dociraent 
upon wWch the guilt or innocence of the accused largely depends, is erroneous, the 
High Court has power to go into the facts fully — Karint Baksh, 1908 P.R. 12. The 
High Court can examine the evidence where the case is not an ordinary one, and 
it is necessary in the interests of justice to peruse the evidence to see whether the 
offence of the accused has been established beyond reasonable doubt — Thakur Das, 
28 CrX.J. 834 ( 836), 104 I.C. 450, AI.R. 1928 Pat. 13, IVhere evidence against 
the accused is weak, suspicious and inconcluavc, the High Court can, on its revision 
side, examine and discuss the evidence on record and upset the finding of fact of the 
lower Courts — Bhaswan Singh. 1907 P.W.R. 20 WTien a case seems ab inilio improb- 
able and there is enmity between the parties, the element of doubt is so very strong 
therein that the conviction must be set aside even on revision notwithstanding the 
concurrent findings of fact by the Courts below — Booii v. King-Emp , 16 I C. 520, 28 
P.\V.R. 1912 (Cr.), 13 CrL.J. 712, 10 P.LR. 1912 Sup.j Brij Kithoze v. King-Emp, 
40 CrL.J 463, 1939 OLR. 140. 180 I.C. 467, H R.O. 247, 1939 OlVJ^. 265, 1939 
A.W.R. (C.C.) 57, 1939 A.Cr.C 43. 1939 O.A. 291. A.I.R. 1939 Oudh 156. Where 
^v^th reference to the first report at the tkanah and other circumstances the case against 
an accused person is very doubtful, the benefit of the doubt should be given to the 
accused and in such cases even the concurrent findings of fact of the lower Courts are 
liable to be set aside on revision — Kisar Stngh v. Emp, 19 IC. 1008, 5 P.WR. 1913 
(Cr.), 152 PLR 193. 14 CrLJ. 320; Brij KUkoze v. King-Emp., supra. Where the 
Lower Courts have failed to scrutmire carefully the proof of corroboration of accomplice 
evidence, the High Court in revision Mitered into the evidence and set aside the 
concurrent findings of fact of both the Lower Courts — Manna, 1911 P.WR, 3, 12 Cr.LJ, 
35. The High Court, as a Court of Revision, has power to ^^examine the evidence 
if there are pzima facie good grounds for doing so, espedally where the accused has 
been given a non-appealable sentence and has no means of vindicating his character 
except in revision — Tikekaz v. Piateylat, 45 I.C. 1002, 19 Cr.L.J. 666 (Nag.). In a 
case where there can be no appeal because non-appealable sentence is awarded, different 
considerations pievad as regards the duty of the Court exercising leviaonal jurisdiction 
— Peziakazuppan Chettiaz v. Chidambazom Chelliat, 1937 MW.N. 51. See also Abdul 
Wahid V. Abdullah, 45 All. 656 cited under Note 1208, ante. 

Where the judgment of the Appellate Court is a meagre one and shows that the 
Appellate Court has not gone thoroughly info the questions dealt with at the trial by 
the first Court, the High Court will in revision investigate the original trial to see 
whether the nature of the procedure and the dedsioa amved at were such as to leave 
no doubt that the accused had a fair trial and that the decidon was given aewrding 
to law— A/jy Ahmed, 20 Cr.L.J. 270, 50 I.C. 978 (All.). 

But though the High Court has power to revise a finding of fact amved at by the 
Lower Courts and the law imposes no limits to this jurisdiction (Cftagan Dayazam, 14 
Bom. 331; Nobin v. Rassick, 10 Cal, 1(M7) still it is not bound to do so, if it does not 
think fit, and will not exercise such a dittrctionary power unless there appears on the 
face of the judgment or order complained of or on the record some ground to induce 
the Court to think that the evidence ought to be examined in order to see whether 
there has been any failure of justice— A'esAofr v. Akhil, 22 Cal. 998, or any material - 
departure from legal principles — Ram Lai, SI All. 663, 30 CrLJ. 562 (564), 116 I.C. 25, 
A-IR. 1929 All 273, Ind Rul. 1929 AIL SOS. 1929 AL.J. 361. The High Court 
is always averse to interfering on facts by way of revision as it would tend to 
remove the difference snecially laid down by the statute between appeal and revision — • 
Hafie Khan. 1 O.W N. 878. It is unusual in reviaon to disturb a finding of fact unless 
it is so manifestly erroneous that a miscamage of justice would result from its being 
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uncorrected — BuTonshahib, 6 BomLR. 1096; Chagan Dayaram, 14 Bom. 331; DuU 
Chand, 18 CrL.J. 437 (411) (Cal); Shidoo, 29 CrLJ. 936 (938), 111 IC. 856, 
A.I.R. 1929 Sind 26, 22 SL.R. 453; Bankatram, 28 Bom 533 (536); Muhammed Zahur, 
9 OLJ. 488; Mtranand, 17 SLR. 245, 76 I C 230, A.I.R. 1924 Smd 129, 25 CrLJ. 
134; Bhuneshu'ari Pershad. 32 CrLJ. 860, 132 IC. 234, Ind Rul 1931 Oudh 250, 14 
OL.J. 438, SOWN 503, 1931 Cr.C. 444, AIJL 1931 Oudh 172. Ordinanly. the High 
Court will not in revision go behind the concurrent findings of the Courts below on a 
question of fact — Marulhayee v. Appavu, 24 CrL.J. 476, AIR 1923 Mad 237, 31 
ML.T 388; Tabri, 26 CrLJ 393. 84 IC 937, ALR 1925 Lah 42. 6 LahL.J. 326; 
Jan Mahomed. 36 CrLJ 1464. 158 iC. 498, AIR. 1935 Smd 105, 1935 CrC. 523; 
Paluvadi Venkataramayya. ALR. 1940 Mad 111 (113), 50 MLW 614, 1939 MW.N. 
1039, 1939 MCrC 285. (1939) 2 MLJ 878, ILR 1939 Mad 1035. It is the settled 
•practice of the High Court to accept the findings of the Lower Appellate Court as 
correct, unless such findings are based on no legal ev'idence or are manifestly erroneous— 
Lukman, 21 SLR. 107. 98 IC 49. A.IR 1927 Sind 39. 27 CrLJ. 1233 (1234); 
Allahbux. 23 SLR 216, 116 I C 99. A I R 1929 Sind 90, Ind Rul. 1929 Sind 99. 
30 CrLJ. 548 When the Appellate Court has dealt with the evidence carefully 
and has not omitted to consider any relevant or important portion of the evidence, 
the High Court will not interfere in revision with the finding of fact of the lower 
Appellate Court—Ga/o Singh, 4 P LT. 265. The uniform practice of the High 
Court is not to exercise its power of upsetting a finding of fact, except for some extra- 
ordinary reason, and the circumstance that the High Court itself, after examining the 
evidence, might have come to a different conclusion is not such a reason— A/aganfof, 
14 Bom U5i Thakur Das. 28 CrLJ. 834 (836). 104 I C. 450, A.IR. 1928 Pat. 13 
The High Court can interfere with regard to a finding of fact, only on very exceptional 
grounds, such as a mis-statement of evidence by the Lower Court, or the misconstruc- 
tion of documents, or placing by that Court on the accused the onus of proof contrary 
to the law of evidence— Canesh. 12 BomLR 21. 11 CrLJ 180, or nhere there has 
been a conviction of a clearly innocent person — Nandeyapba. 8 Bom L R 851, 4 Cr L J 
446 In revision the High Court ought not to re-open a finding favourable to the accused 
at which the Sess'ons fudge has amved on the evidence — Guiudas 32 Cr L J. 122, 128 
IC. 351, AIR 1930 Pat 509. Ind Rul 1931 Pat. 47, 1930 CrC 937 

The first rule which has always been observed is that the High Court mil not go 
into evidence unless it is necessary to do so bv reason of special circumstances or 
by reason of the character of the error of law. There must appear, on the face of the 
judgment or of the order complained of or of the record, some ground — which need not 
always be a ground of law — to induce the High Court to think that the evidence ought 
to be examined in order to see whelheT there has been a miscainase of justice, and it 
is not the right of a party to claim that the Court should investigate the facts merely 
on the allegation that there should be another trial because he has not succeeded before 
the lower Court. Referring Courts must alwaj's bear in mind the limits which the 
High Court has, in practice, put upon its own discretion and they should not make 
a reference where the only objection is to the finding of the Court below upon the 
merits. Even if it should aooear from the judgment of the Magistrate that there is 
an error of law. references should not be made unless it appears that the error of law 
is of such a character as to call for interference by a higher authority. The practice, 
in a case under sec 145, Cr. P. C, is exactly like the practice in any ordmarv case — 
Phatir v Madar. 32 CrL.J. 1237 (1239). 134 IC. 915. 58 Cal 1081, 35 CWJ^. 374. 
AIR 1931 Cal 619. 1931 Cr.C 8(G, Ind. Rul 1931 Cal 915 See Suami Dayal. 8 
PR 1908 (Cr). 15 P.W.R 1908. 149 PLR 1908, 7 Cr.LJ. 353; Ramphul, A.LR, 
1933 Lah. 236 ( 238). 1933 Cr.C. 356, 35 PLR 157. 

Though the High Court has a wide power of interference in rewsion applications 
to prevent injustice, this power is to be exercised in accordance with well established 
pnndples. It is not, for instance, for the High Court in rexdsion to.dral with questions 
of fact or of law as would a Court" of first ai^ieal To j'ustify the interference of the 
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High Couit in revision, it must be showiC first, that the judge below has committed 
some error of law; and secondly, that the accused has been materially prejudiced by 
the error. The High Court may also exerdse its redsional power, even as regards 
findings of fact, in cases where the lower Court has totally irusconceived the endencc 
and come to an obdously wrong conclusion. But it is only very extreme cases which 
justify sudx an interference with the appredation of fact by the lower Court which 
heard the eddence and the Appellate Court which reconsidered its v’alue— fl/e/jcn/af 
Bhanalal v. Emp., A.I.R. 1937 Sind 293 f294), 172 I.C. 874, 39 Cr.LJ. 123, following 
Maiardal, 14 Bom. 115. 

The Criminal Procedure Code confers the widest powers of revision upon the High 
Court, and the Judges should not seek to lay down rules which confine that discretion 
in a manner which the Legislature has not seen fit to confine it. It is dearly open to 
an accused person in revision to contend that he has been condcted on the strength of 
tainted eddence and tainted eddence only, and that it is not the practice of the High 
Court to convict on such eddence; and that if such contention is established the High 
Court should interfere— .S/ianJlars/iet, A.LR. 1933 Bom. 482, 35 Bom-LR. 1040, 1933 
Cr.C. 1586, 58 Bonu 40, 147 I.C. 25. 

BTien the High Court sets aside a condction as being bad in law, it is not neces- 
sarily bound to go further into the question whether on the facts established by the 
endence a condction of some lesser offence might or might not be recorded — Mansur 
Husain, 41 AH. 587. 

1211. Power to allow composition The High Court as a C^urt of 
Revirion has power to gi^’e effect to the compounding of offences which the parties have 
agreed to after condction— N»d//a«, 1904 P.L.R. 252; Horn Pyart, 32 All. 153; Shtboo, 
45 All. 17; Lalla, 17 O.C. 92; BhatyalaJ, 30 Cr.LJ. 960, 118 IC. 681, A.I.R. 1929 
Nag. 278, Ind. Rul. 1929 Nag. 281; R<m Sarup. 13 O.C. 161, 7 I.C. 539 This 
is now espressly prodded by the new sab-section (5A) of section 345 added by 
the Amendment Act of 1923. (In Adhar v. Subodh, 18 C.WN. 1212; Akhoy v. 
Rameshicar, 43 Cal. 1143; Andht, 3 P.L.T. 458; S. Raniayya v. Ramayya, 39 Mad. 
6W; A'go. 11 AJLJ. 13; Lala. IS A L J. 467 and Harnam. 1918 P.R. 35. it was held that 
the High Court had no power to allow composition in redrion. These cases are no 
longer good law). The lligh Court may in tedsion grant peniussion to compound the 
offence and acquit the accused where such permisrion was wrongly withheld by the lower 
Court— Tifon v Ch'wtan. 55 Cal. 1190. 30 Cr.LJ. 484 (485), 115 I.C. 528. AI.R. 1929 
Cal. 96, Ind. Rul. 1929 Cal. 3S4; Singhestcar v. Ali Hasan. 1929 Cr.C 272, AI.R. 1929 
Pat 512. See also Kumaru, 1933 M.WJ'l. 245. 

1212. Power to order restoration of properly: — The High Court in 
its redsional jurisdiction has the power under sea 423 (d) of making any amendment or 
any consequential or incidental order that may be just and proper. An accused person 
may upon his acquittal by the High Court in redrion be restored to possession of the 
property of which he has been depnved in favour of the complainant — JfonH v. 
Bhagicanti, 27 All. 415. The High Court may in the exerdse of its redsional powers 
pass an order under sec 517 to refund the money recei\'ed by false pretences — Hga 
Than, 15 CrJ-J. 5K (Bur.). 

1213. Power to consider case of non*appeaIing accused: — BTiere two 
or more persons have been convicted by the Sessions Judge and one of them has appealed, 
the High Court has power under sea 439 to deal with the case of the accused persons 
not appealing against their condction, while considering and trying the appeal preferred 
by the other accused; clause (5) of this section does not in any way affect the juris- 
diction of the High Court to deal with the case of the non-appealing accused — Bioja 
PaHial, 5 CWN 330; Mir Mouse, 31 CLJ. 305; Ratan Singh. 1893 A.IVN. 51; 
Rttghu, 5 PJ..J. 430. 58 I.C 49. 21 Cr.LJ. TCB. I P.L.T. 241; Biehinta. 1916 P.W.R. 
7. 32 I.CX 833, 17 Cr.LJ. 97; Allah Ditta. 25 Cr.LJ. 433, 77 I C 723, A.I.R. 1924 
Uh. 583; Champa Pasin. 29 Cri.J. 325 (334) (Pat); Sada, 4 I.C 9S0, 11 CrL.J. 
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99, 14 P.WR 19C9 (Cr.); Chari, 10 I C. 792. 12 CrLJ. 250. 4 Bur.L.T. 87; Mongol 
Singh, 35 Cr.L.J. 1046, 150 IC 21, 1934 Cr.C. 565, A.1.R 1934 Lah. 346. 36 P.LR 
121, ALR. 1934 Lah. 230; Rajanikanta, 58 CaL 902. 32 CrLJ 1003 (1004), 133 
I.C. 183, 35 C.W.N. 347, Ind Rul 1931 Cal, 647, A.I R 1931 Cal 618. 1931 Cal. 
802; Sanl Ram, 131 IC 375, A.I R. 1931 Lah 97; Pars Ram. 32 CrLJ 700 ( 704), 
131 I.C. 353, A.IR. 1931 Lah. 145, 32 P.LR. 71, Ind Rul 1931 Lah 419, 1931 
CrC. 257; Bhagwan Din. 35 CrLJ 915, 149 I.C 195, 11 O.WN. 444, AIR 1934 
Oudh 151, 1934 CrC. 495 Where lour persons were convicted and three of them 
vere ai>arded non-appcalable sentences, and on appeal by the other the conviction 
of all of them is found to he wrong, the High Court has power under this section 
to deal with and set aade the conviction cwn as regards those who have not 
appealed— /Caram Alt, 1891 A.W.N. 149; Bhola. 39 All 549; Mir Mouze. 31 CL.J 305. 
Similarly, where there are several convicted persons and one only of them has applied 
for revision, the High Court has power to deal with the convictions of all offenders who 
were tried toeether and convicted, though only one person has applied for revision — 
Mangi Ram. U CrLJ 17, 1909 P.R 9; Songh Nandan. 12 CrLJ. 49S, (1911) 2 
MW.N. 170; Tulsi, 29 CrLJ. 259 (2M), 107 I.C. 529, AIR. 1928 Pat. 249, 9 
A I.Cr R. 543. 

1214. Power to expunge remarks from Lower Courtis Judgment: — 

In a Bombay case, a Sessions Judge in convicting the accused passed certain remarks 
about the complainant, a pol’ce officer, as a result of which he was dismissed from 
service He thereupon applied to the High Court to delete the remarks from the 
judgment of the Sess'ons Judge It was held, dismissing the application, that it would be 
ai. extraordinary exercise of the powers of the High Court, to expunge from the Lower 
Court's judgment the remarks complaned oi—Shtdramayya, 19 BomLR 912, 19 CrLJ. 
97, 43 I C. 321 In an Allahabad case it was held that the High Court could not do so 
even under sec 423 (d) read with sec 439 because the 'amendment' mentioned in see. 
423 (d) means an amendment of the main order; and the incidental or consequential 
order means an order incidental to and consequential upon the mam order; that is, the 
High Court cou’d make an amendment or pass an incidental or consequential order only 
when there was an appeal or revision petition aeainst the main order; but where the 
mam order passed by the Lower Court had not been appealed against, the High Court 
could not entertain an application merely for expunging certain remarks made by the 
Lower Court In its judgment — Dunn, 44 All 401 (405). 66 I C. 1005, AIR 1922 
All 107, 23 Cr L J. 349, 20 A L J 261 But where there has been an appeal or 
revision petition against the order of the Lower Court, the High Court in dealing 
with the whole cv'dence of the case and ronsidenng the judgment can expunge 
anv innro’^er remarks made in it by the Court below This will be evident from 
2 C W N, cdvi; Lachchu, 1 0 L T. 141, 15 Cr L J. 420, and Thomai Pellako. 14 I C 643, 
5 B-irL.T. 20 In Makava v. Km Lot. 11 IC. 1000. 4 BurLT 173. the Chief Court 
held that it had rower to expunge the objectionable passage from the Lower Court’s 
judgment, though it refused to do so 

But sec. 561A (newly added by the Amendment Act of 1923) gi\*es inherent power 
to the High Court to mal'e any order to secure the ends of justice, and thus to expunge 
anv objcct'onab'e remarks from the Lower Court’s judgment, irrespective of the fact 
whether there has or has not been an appeal or revison petition acamst the main 
order Thus, in Amar Na'h, 5 Lah. 476 (481), 26 CrLJ. 463. 85 I C. 143. A.I R. 
1925 Lah, 187, where a Sess'ons Judge made certain imwarranted ren-arks about 
the testimony of a Police witness, and that witness applied to the High Court 
in rev’is'on to exrunee those remarks from the judgment of the Sesaons Judge, 
the High Court directed those remarks to be expunged, although there was no 
rcvis’on petition in the main case in whidi that witness gave his eddcnce. So 
also, where one of two accused tned together by a Magistrate was acquitted, and the 
Sessions Judge, in an appeal preferred by the other accused agamst his conxiction. passed 
certam remarks about the acquitted person inqpjnging the correctness of the acquittal, 

CR.-91 
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and that person applied to the High Court to expunge those remarks, the High Court 
ordered the remarks, to be expunged, although no revision petition was made in the 
main case— Abdul Aziz. 25 CrXJ. 1245, 82 I C. 173, A.I.R. 1925 Lah. 129. See 
also Benarsi Das, 6 Lah. 166, 26 PX.R. 315, 26 Cr.L.J. 1326, where the High 
Court expunged certain remarks in a Mapstrate’s judgment about a person who was 
not a party or a witness in the proceedings. See also Bhagat Singh, 35 P.L.R. 373, 
36 Cr.L J. 383, 153 I.C. 262. It may often be the duty of a Sessions Judge to comment 
adversely upon the conduct of an investigation. But great care should be taken, when 
it is necessary to do anything of this Knd, that no disparaging or libellous remarks 
should be made upon any person who has had no opportunity to defend himself and 
who has not even appeared in the witness box. ^Vhere this was done the High Court 
allowed the judgment to stand subject to its comment without cutting it to rangs by 
making excisions of objectionable remarks— TeiMWcl tJaratndas, 34 Cr.L.J. 367 (368), 
142 I.C. 587. A.r.R. 1933 Sind 91, 27 SL.R. 13. 1933 Cr.C 219, Ind. Rul. 1933 Sind KB. 
See also Note 1433A where recent rulings have been inserted. 

According to the Bombay High Court the judgment in Dunn, supra, was right 
and has not been altered by the introduction ot sec. 55\A, Cr. P. C., and the High 
Court has no jurisdiction to expunge passages from the judgment of an inferior Court 
which has not been brought before it in regular appeal or revision — Rogers v. Sfiriniroj 
Copal KawaU, 41 Cr.L.J. 855 ( 857), 190 I C 205, A.I.R. 1940 Bom. 266. LLR. 1940 
Bom. 415, 42 BomL.R. 478. 

See also Note 1433A where recent rulings have been Inserted. 

121S. Power to interfere in a pending case:— The High Court will, 
especially at an interlocutory stage, not Interfere unless the impropriety is a flagrant 
one and prompt action is necessary to prevent an injustice— Hensraj* Horj'itcan v. 
Emp.. AI.R. 1940 Nag. 390 (393). 1940 NX.J. 449. Under section 435. the High 
Court can call for and examine the records of any proceeding of an inferior Criminal 
Court not only to satisfy itself as to the correctness, legality or propriety of any flndlng, 
sentence or order of su^ Court, but also as to the regularity of any proceedings of that 
Court? and for that purpose it has power to inteilere at any stage ol the proceedings 
in a pending trial. Thus, it can interfere when the proceedings before the inferior Court 
have not proceeded any further beyond the issue of summons — Ramanalkan v. Subrah- 
manya. 47 Mad. 722 (725), 81 I.C 785. 20 ML.W. 234. 1924 MW.N. 556. AIJ?. 
1925 Mad 39. 47 M.L.J. 373, 25 Cr.L.J. 1009; Nageshappa, 20 Bom. 543 (545). But 
where the trial has not proceeded beyond the stage of examination of only two witnesses, 
so that there has not been any finding, sentence or order nor there is any allegation 
of the proceedings being irregular, the High Court will not interfere— SAeo Saran v. 
ptendra. A I R. 1927 Oudh 571, 104 I.C. 254. 28 Cr.L J. 814. What the High Court 
may properly be asked to do is to put right any incorrect or irregular or improper 
sentence or order which a Subordinate Court may have delivered or to check any such 
irregularity as sec. 537 does not condone. What the High Court should not be asked 
to do is to decide in first instance those questions which the Magistrate ought to decide 
for himself— Afmarflffi. 35 Cr.LJ. 891 (892), 148 IC 985, A.r.R. 1934 Sind 20. 1934 
CrC. 218. A.L.R. 1934 Sind 25. The High Court can interfere with a case while it is 
still pending in the subordinate Court, and can quash the proceedings if the materials 
before the Magistrate disclose no offence and no useful purpose would be seix’Cd by 
continuing the proceedings — Hart Charon v. Girisb Chandra. 38 Cal. 68 (74), 13 CLJ. 
43, 11 Cr.LJ. 525; A/e««g Ba Yone v. bfa Hla Kin. A.I.R. 1933 Rang 297, 35 Cr L J- 52, 
146 IC. 402. 1933 Cr.C. 1128; Krishna Rao. 6 N.LJ. 119. 73 I.C. 335. 24 Cr.L.J. 591, 
A. I R. 1924 Nag. 47. See also KumuJ Hath v. Brojendra Nath, A LR. 1933 Cal. 647, 
35 Cr.LJ. 29, 146 I C. 366, 1933 Cr.C. 1057, where the High Court entertained revisional 
application for quashing the proceedings when the accused were able to give a sufficient 
explanation of the delay that had taken place before the High Court was moved. The 
High Court Will interfere to quash ptoceefings in cases where it is clear that interference 
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is necessary and where no offence has obvioudy been committed — KrtsknaTao, 35 Cr L. J. 
230, A.IR. 1933 Bom.- 409 ( 411), 35 BomLR. 845, 1933 CrC. 1173, 57 Bom. 690, 
146 I.C 688 The High Court seldom interferes in the preliminary stage with the 
d.scret'on of the Mapstrate taking action under the preventive sections of the Cr. P. 
Code, but when the materials on which the orders are based are clearly insufficient to 
support those orders the High Court feels bound to interfere in the preliminary stage — 
Najar Chandra. 33 C.LJ. 198. 28'C.‘WJ4. 23, 25 CrLJ. 189, 76 IC. 429. AIR. 1923 
Cal. 114. The power is to he exercised with great care and is generally exerased not 
only when the error is patent on the'face of the record, but also when grave injustice 
would result unless prompt redress were given — Murtiza Khan, AIR 1934 Nag. 138, 
1934 CrC 569 Only in exceptional arcumstances will the High Court mter/ere in 
revision in pending cases. To justify such interference would require that on the 
face of the proceedings there should appear some clear injustice requiring immediate 
redress— Amirhux. AIR. 1934 Smd 183, 1934 CrC. 1378, 36 CrL.J. 331, 153 IC 230, 
following Mahomed v. Mahomed Idtts, A I.R. 1925 Sind 328, 88 I C 189, 26 Cr L J, 1101, 
18 S L R. 274; Murlidkar v. Naraindas, A.I R. 1914 Sind 85. 27 I C 205, 16 Cr L.J. 141, 
8 SL.R. 143; and Jiioandas. AI.R. 1928 Nag 31, 53 IC. 492. 20 CrLj. 746; Iqbal 
Besum V. Iqbal Hussatn, 40 PLR. 776 So far as the Sind Court is concerjjed, it has 
consistently refused to interfere at an interlocutory stage of a criminal proceeding save 
where exceptional circumstances called for the exercise of its revisional junsdiction, for 
example, when It was apparent on the face of the record that there was no ground at all 
for the institution of crinunal proceedings or for the continuation of such proceedings 
already instituted — Jumo Machkt, 41 Cr.LJ. 568 (570), 188 I.C 306, A.IR. 1940 Smd 
65, 1940 Kar. IS7. The High Ckiurt can interfere at as early a stage as when the 
accused has been summoned to show cause whv sanction (under sec 195) should not 
be granted for his prosecution— /agan Stnth, 1892 A W.N. 102; Chandha, 14 A.L.J. 851, 
1? Cr.L J. 46 The High Court can interfere with the proceedings of a Maipstrate while 
they are in the interlocutory stage pending investigation, and may suspend such pro* 
ceedmgs, even without having the record before %l—Abdool Kadtr. 20 W.R 23. The 
High Court can, pending tnal, interfere with the interlocutory order of a Magistrate 
refusing to summon certain witnesses for the defence— Rord SmgA. 1901 PLR 130. 
The High Court can interfere pending trial when the Subordinate Magistrate improperly 
declines to take any evidence or to allow cross-examination of the prosecution witnesses 
and arbitranly follows a procedure of his own— Dwrga Dull. 10 ALJ. 144, 13 Cr.L.J. 
443 (444). Where the Magistrate has decided that no evidence for the prosecution is 
necessary to prove the offence, the High Court can interfere at an interlocutory stage in 
order to determine whether it is necessary for the prosecution to adduce evidence of the 
offence — LuTtndaram v, Karachi AfKnici^iry. 8 SL.R 238, 16 CrLj. 255. 28 I.C. 111. 
If a charge is framed where no charge should have been framed, the proceeding of the 
Magistrate becomes irregular, and the High Court has power to interfere, under this 
section as well as under sec. 561 A, during the pendency of the case to prevent the 
abuse of the process of the Court and to secure the ends of justice by setting aside the 
charge — Gohul Prasad v, Devi Prasad, 23 ALJ. 21, 86 I,C. 284, AI.R. 1925 AU. 
311. 26 CrLj. 748 ( 749); C. S, Joseph, 41 CWJ4. 251 (252); Ramaswami Mudaliar, 
47 ML.W. 136, 1938 MW.N. 217, (1938) 1 ML.J. Sin But the High Court 
will not stop proceedings in a trial merely because the accused nted as one of his 
witnesses a person on whom process cannot be served and who cannot be examined 
on commission— Pazaf Rahman Khan, 37 CrLJ. 618, 162 IC 270, A.IR, 1935 
Pesh. 101, 1936 CrC 311. The High Court will not interfere at a prdumnary 
stage on the ground of misjoinder of charges based upon a cntidsm of the evidence 
of the prosecution witnesses whose cross-exarmnatlon has been reserved — C. S. 
Joseph, supra. The High Court has power to examine the proceedings of the Lower 
Court at the stage when a charge is framed, and, if necessarj*, to set aside the charge 
and quash the proceedings if no offence appears to have been committed — Tarak Sxngh. 
29 P.L.R. 237. 103 I.C 835, 9 LahUJ. 440, 8 A.I.Cr.R. 447. A.IR. 1927 Lah. 731, 
23 Cr.LJ. 755 ( 756) j Haicndra v. Jotisk, 40 CLJ. 2S3, 52 CaL 183, S5 LC 641, 
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and that person applied to the High Court to expunge those remarks, the High Court 
ordered the remarks, to be expunged, although no revision petition was made in the 
main case— Aziz. 25 Cr.LJ. 1245, 82 I.C. 173, AI.R. 1925 Lah, 129. See 
also Benarsi Das, 6 Lah. 166, 26 PX.R. 315, 26 CrLJ. 1326, where the High 
Court expunged certain remarks in a Magistrate’s judgment about a person who was 
not a party or a witness in the proceedings See also Bhagat Singh, 35 P.L.R. 373, 
36 Cr.L.J. 383, 153 I.C 262. It may often be the duty of a Sessions Judge to comment 
adversely upon the conduct of an investigation. But great care should be taken, when 
it is necessary to do anything of this kind, that no disparaging or libellous remarks 
should be made upon any person who has had no opportunity to defend himself and 
who has not even appeared in the witness box. IVhere this was done the High Court 
allowed the judgment to stand subject to Its comment without cutting it to rangs by 
making excisions of objectionable remarks — Tejumal Naraindas, 34 Cr.L.J. 367 (368), 
142 I.C. 587, A.I.R. 1933 Sind 91, 27 SL.R. 13. 1^3 Cr.C. 219, Ind. Rul 1933 Sind 105. 
See also Note 1433A where recent rubngs have been inserted. 

According to the Bombay High Court the judgment in Dunn, s’Jpra, was right 
and has not been altered by the introduction of 551A, Cr. P. C.. and the High 
Court has no jurisdiction to expunge passages from the judgment of an inferior Court 
which has not been brought before it in regular appeal or revision — Rogers v. Shrinlvas 
Copal Kaaale, 41 CiL.J. 855 (857). 190 IC. 205, AI.R. 1940 Bom. 266, I.L.R. 1940 
Bom. 415. 42 BomL.R. 478. 

See also Note 1433A where recent rulings have been inserted. 

1215, Power to interfere in a pending case: — ^The High Court will, 
especially at an interlocutory stage, not Interfere unless the impropnety is a flagrant 
one and prompt action is necessary to prevent an injustice— Hensroj Hdrjiwen v 
Emp.. A.I.R. 1940 Nag. 390 (393), 1940 NX.J. 449. Under section 435. the High 
Court can call for and examine the records of any proceeding of an inferior Criminal 
Court not only to satisfy itself as to the correctness, legality or propriety of any finding, 
sentence or order of such Court, but also as to the regularily of any proceedings of that 
Court; and for that purpose it has power to interfere at any stage of the proceedings 
in a pendirtg trial Thus, it can interfere when the proceedings before the inferior Court 
have not proceeded any further beyond the issue of summons — Rawanalhan v. Suhrah- 
manya. 47 Mad. 722 (725), 81 I.C 785. 20 ML.\V. 234, 1924 M-WN. 556. AI.R. 
1925 Mad. 39, 47 M.L J 373, 25 Cr.LJ. 1009; Nageshappa, 20 Bom. 543 (545). But 
where the trial has not proceeded beyond the stage of examination of only two witnesses, 
so that there has not been any finding, sentence or order nor there is any allegation 
of the proceedings being irregular, the High Court will not interfere— SAee Saran v. 
Jitendra, AIR. 1927 Oudh 571, 104 I.C. 254. 28 CrLJ. 814. What the High Court 
may properly be asked to do is to put right any incorrect or irregular or improper 
sentence or order which a Subordinate Court may have delivered or to check any sum 
irregularity as sec. 537 does not condone. 4Vhat the High Court should not be asked 
to do is to decide in first instance those questions which the Magistrate ought to decide 
for himself— /ttwaraw, 35 CrLJ. 891 (892), 148 IC 985. A.I.R 1934 Sind 20, 1934 
Cr.C. 218, A L.R. 1934 Sind 25. The High Court can interfere with a case while it is 
still pending in the subordinate Court, and can quash the proceedings if the materials 
before the Magistrate disclose no offence and no useful purpose would be served by 
continuing the proceedings— Hori Charon v. CMsk Chandra, 38 Cal. 68 (74), 13 CLJ. 
43. 11 CrLJ. 525; Maung Ba Yonev. Ma Hla Kin, AIR. 1933 Rang. 297. 35 Cr.LJ. 52, 
146 IC 402, 1933 Cr.C. 1128; Krishna Rao. 6 NLJ. 119, 73 I.C 335, 24 Cr.Lj. 591. 
AIR. 1924 Nag 47. See also Kumud Kalb v. Brojendra Nath, A.I.R. 1933 Cal. 647, 
35 Cr L.J 29, 146 I C. 366, 1933 Cr.C 1067, where the High Court entertained revisional 
application for quashing the proceedings when the accused were able to give a sufficient 
CTplanation of the delay that had taken place before the High Court was moved. The 
High Court will interfere to quash proceedings in cases where it is clear that interference 
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is necessary and ^\hcre no offence has obviously been committed — KrishnaToa, 35 Cr.LJ. 
230, AI.R. 1933 Bom 409 ( 411), 35 BomLJl. 845, 1933 CrC. 1173, 57 Boa. 690, 
146 I C 688. The High Court seldom interferes in the preliminary stage with the 
d.scret’on of the Magistrate taking action under the preventive sections of the Cr. P. 
Code, but when the ma,ter:als on whidi the orders are based are dearly insufSdcnt to 
support those orders the High Court feels bound to interfere in the preliminary stage — 
Nafar Chandra, 38 CL J. 198, 28'C.W.N. 23, 25 Cr.L.J. 189, 76 IC. 429, A.IR. 1923 
Cal. 114' The power is to be exercised with great care and is generally exerdsed not 
only when the error is patent on the'face of the record, but also when grave injustice 
would result unless prompt redress were given — Murtha Khan, A.I R. 1934 Nag. 138, 
1934 CrC. 569 Only in exceptional drcumstances will the High Court mterfere in 
revision in pending cases To justify such interference would require that on the 
(ace of the proceedings there should appear some clear injustice requiring immediate 
redress— Amirtm, A I.R. 1934 Sind 183, 1934 CrC. 1378, 36 CrL.J. 331, 153 I.C. 230, 
following^/a/iowcd V. MaAomed Wiu, AIR. 1925 Sind 328, 88 I C 189, 26 CrLJ. IIOI, 
18 S L.R. 274; MuTlidhar v. Naramdas. A I.R. 1914 Sind 85. 27 I C 205, 16 Cr.LJ. 141, 
8 SL.R. 143; and Jtuiandas, A.IR. 1928 Nag. 31. 53 IC 492, 20 Cr.LJ. 746; Iqbal 
Begum V. Iqbal Hussain, 40 P.L.R. 776. So far as the Sind Court is conceded, it has 
consistently refused to interfere at an interlocutory stage of a cnminal proceeding save 
where exceptional circumstances called for the exercise of its revisional jurisdiction, for 
example, when it was apparent on the face of the record that there was no ground at 23 
for the institution of cnminal proceedings or for the continuation of such procewCcij 
already instituted— Maehht, 41 Cr.LJ. 568 ( 570), 188 IC 305, A.IR. 1940 Ssd 
65. 1940 Kar. IS7. The High Court can interfere at as early a stage as whs: ±£ 
accused has been summoned to show cause whv sanction (under sec. 195) shTiTd lat 
be granted for his prosecution — fagan Singh, 1892 A.WJ4. 102! Chandka, 14 XZ,T, SSlr 
1? CrL.J 45 The High Court can interfere with the proceedings of a Magisata xhile 
they are in the Interlocutory stage pending mvesligalion, and may suspend suir pro- 
ceedings, even without ha\ang the record before it — Abdoat Kadir, 20 WJL iL TVg 
High Court can, pending tnal, interfere with the interlocutory order of a 
refusing to summon certain witnesses for the defence— Rercl Singh, 1901 9LSL VSl 
The High Court can interfere pending tnaJ when the Subordinate Magistrals aspreerV 
declines to take any evidence or to allow cross-examination of the proscauin x-Jgssa 
and arbitranly follows a procedure of his own— £>«»g3 Dull, 10 A L J. Ng, X2 &i.r 
443 (444). Where the Magistrate has decided that no evidence for the prsesa-rj ‘a 
necessary to prove the offence, the High Court can interfere at an interIocs.-jT 
order to determine whether it is necessary for the prosecution to adduce er(£erxsrJt} 
offence — Lurindatam v Karachi Municipality, 8 ShB 238. 16 CrLJ. 255, y ..f 
If a charge is framed where no charge should have been framed, the ’txb/'- tv 
Macistiate becomes iiTegulaT, and the High Court has power to 
section as well as under sec. 561A, during the pendency of the caie ~7-n^ 
abuse of the process of the Court and to secure the ends of Justice by w--/ * 
charee — Gotul Prasad v. Devi Prasad. 23ALJ 21. 85IC.284 
311, 26 CrLJ 748 (749)s C. S. Joseph. 41 CWN 251 (252). 

47 ML.\V. 136, 1938 M.W.N 217, (1938) 1 MLJ. 810 ’ 
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Court at the stage "hen a charge is framed, and. if necessa;^ of the Lo^ 
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•A.I.R. 1925 Cal. 100. 26 Cr.LJ. 545 (547); Amor Nath. 10 LahLJ. 485, 113 I.C 
536, A.IR 1928 Lah. 945. Ind Rul. 1929 Lah. 184, 30 Cr.L.J. 162 (163); Bishen Das, 
1910 P.R. 33. 8 I.C. 1161 (1165), 12 Cr.L.J. SO; Takiru v. /allu, 9 LahiJ. 440. 106 
I.C. 224, A.I R. 1927 Lah. B25, 28 Cr LJ. 1040. The High Court can interfere in revision 
Tvith a pending proceeding \\here a criminal charge is unstainable on the evidence of the 
prosecution witnes^s. It is the duty of the High Court to interfere where the facts 
proved do not constitute an offence and the continuance of the trial would be an abuse 
of the process of the Court — Abdul Rahim Khan v. Emp, 41 Cr.LJ. 753 (754), 189 
IC. 579, 1940 N.L.J. 183, A.I.R. 1940 Nag. 360. Where the trial was a vexatious 
and protracted one. and material injury was thereby likely to be caused to the accused, 
the High Court interfered during the pendency of the tnal and set aside the charge in 
order to prevent further harassment of the accjsed — In re Kuppuswami. 39 Mad. 561, 

28 MLJ. 503. 16 CrLJ. 477; Chandi v. Abdur Rakaman, 22 Cal 131; Skripad. 52 
Bom. 151, 103 IC. 37. 30 BomLR 70. AI.R, 1928 Bom. 184. 9 A.I Cr.R.‘ 563, 

29 Cr.L J. 317 (318) ; Choa Lai v. Anant. 25 Cal. 233 ( 234). Where the notice and the 
preliminary order of a Magistrate under sec. 112 were defective and could not form the 
basis of a proceeding under sec. HO, the High Court interfered and set aside the pro- 
ceedings so far taken by the Magistrate — Bahadur SirfgA. 1910 P.W.R. 18, 11 Cr.L.J. 383. 

But though the High Court has power to interfere with pending proceedings at any 
stage, it will not do so except only under rare and exceptional circumstances — Choa Lai 

V Anant Pershad. 25 Cal 233; Inomulla. .2 A L.J. 673, 2 Cr.L.J. 790; Salamatrai. 
9 CrLJ. 270, 1 SLR. 30; In re Kuppustcamt. 39 Mad 561, 16 CrLJ. 477; Mahomed 

V Muhammad Idris, 26 Cr.L.J. 1001, 88 I.C. J89. AIR. 1925 Sind 328, 18 SL.R 
274; Madhab. 26 Cr.L.J. 1093 , 88 I.C. 181, A.I,R. 1925 Nag. 345; Chanshamdas, 
.A.IR. 1933 Smd 412, 35 CrLJ. 519, 1933 Cr.C 1545; Raghunath. 34 Cr.LJ. 956, 

145 IC. 400. 1933 AL.J. 30.^ A.I.R. 1933 AH. 211, 1933 Cr.C. 367; Nona Sodofto 
V. Emp. A.IR. 1938 Nag. 283. 1938 NLJ 90. 179 I.C. 317, 40 Cr.LJ. 197. It 
'is only in exceptional instances that the High Court will interfere with the action of 
a subordinate Court in respect of any pending case, especially when such a case has 
reached the stage where a charge has been drawn and only the defence of the accused 
remains to be heard No hard and fast rule can be laid down on the subject, because 
the interference of the High Court should be regulated by the particular circumstances 
of each case, but speaking generally, it is inadvisable to interfere in a pending case, unle^ 
there is some mamfest and patent injustice apparent on the face of the proceeding and 
calling (or prompt tedress — Jagat Chandra. 26 Cal. 786 ( 790); Afanifal v. Kamberali, 
22 SLR. 79. 103 IC. 100, A.IR. 1927 Sind 231, 28 Cr.LJ. 644. The High Court 
will allow the proceedings in the subordinate Court to go on and take their courM 
and will not interfere with a pending proceeding, even though it is irre^iar y 
conducted, unless there is exceptional ground for interference— Ckoo * 

25 Cal. 233 (234); Sami Coundan. 20 LW. 937. 85 I.C. 37. A.IR. 1925 Mad. 315. 26 
Cr.LJ. 421 (422); Varumal. 34 Cr.LJ, 1049 (1050), AIR. 1933 Sind 169. 1933 Cr.C 
533, 145 I.C 617. A safe and practical test to determine if the High Court would 
interfere is to see whether a bare statement of the facts of the case without any elaborate 
argument would suffice to piersuade the High Cijurt that the case was a fit one for 
interference — Varumal, supra. Ordinarily, jf the Magistrate has ordered an accused to 
be tried, the trial must proceed. But when the High Court is satisfied .than an accused 
is being prosecuted without there bring any material before the Magistrate for his 
prosecution, it will be abdicating its function if it did not interfere to stop patent 
injustice calling for a prompt redress — Raghunath, 33 Cr.L.J. 349 (355). 136 IC 842, 
■12 P.LT. 937, AI.R. 1932 Pat. 72. 1932 Cr.C. 136. Ind. Rul. 1932 Pat. 129 It has 
been the in\-ariable practice of the High Court not to interfere with the proceedings m 
the Court of a Magistrate just after the bsue of rjmmons on the accused save in one 
contingency’, and only one. That contingency is, that the comp’a'nt on the face of it 
does not d'«lo<e any offence — /hamanifas v. Kftetn C/iond. 34 Cr.L.J. 884, 145 I C. 136. 
A.I.R. 1933 Smd 196. 1933 Cr.C 711, 27 Si.R. 214; Cut Mohammad v. Emp.. 39 
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Pi.R. 957. ^Vhe^e no offence has been committed, the proceedings must be set aside 
'as an abuse of the process of the Cnimnal Court, even after the framing of the charge— 
Wastnda Ram v. Bahadajkliait. A.1R. 1934 Lah, 434, 35 P.L.R. 361, 152 I.C. 224, 
AJ^R. 1934 Lah. 630, 1934 Cr.C. 697. It is impossible as iveil as undesirable to lay 
doTcn any hard and fast rule to determme niiether any particular case is of such an 
exceptional nature as to call for the interference of the High Court during its pendency: 
but one safe practical test vrould be this, namely, that bare statement of the facts of 
the case without any elaborate argument should be sufhaent to convince the High 
Court that it is a fit one for its interference at an intermed.ate stage. If it is contended 
by the accused that the oQence charged agamst him is a civil wrong rather than a 
criminal trespass, obviously that question cannot be determined by the High Court on, 
the bare facts of the case without a lengthy or elaborate argument, and the High Court 
cannot, therefore, mterv'enc during the pendency of the case and set aside the charge — 
Cfioa Lai v. A»anl, 25 Cal 233 (235); Kula SMgb; 32 Cr.L J 782 ( 784), 131 I.C. 785, 
12 P.L.T. 69, A.I.R. 1931 Pat. 140. Ind. Rul. 1931 Pat. 225, 1931 Cr.C. 336, 10 Pat. 595; 
DonUa v. Airs. Dodca. 32 Cr.LJ. 145, 128 I C 542. AI.R 1931 Lah. 881, Ind. Rul.' 
1931 Lah. 78, 1930 Cr C. 977, 31 P.L.R. 809. The fact that the case against the accused 
is a weak one is no ground for quashing the charge m revision — Nand Lai, 34 Cr.LJ. 
82, 140 IC 807, 33 P.L.R. 231, A.T R. 1932 Lah. 349, 1932 Cr.C. 446. See also 
U. Nyo Scm. 36 Cr.LJ. 1293. 158 IC 33. AIR 1935 Rang. 292, 1935 Cr.C. 988| 
Patmesshatt Dayal v. Cumant Ram, 40 P.L.R. 311. 

Power to quash proceedings at the outset is vested in the High Court and will in 
proper cases be excrased. But it is a power of which the High Court make a cir« 
cumspect and spanng use. The rule is that on the face of the proceedings there must 
appear some infraction or evasion of law calling for prompt redress — Kalumal v. Kissu» 
mal, 36 Cr.L.J. 831. 1S6 I.C 219. AIR. 1935 Sind 81, 1935 Cr.C 367. There is little 
doubt that the High Court has power to interfere m any case and at any stage of it 
but this proposition must be made subject to certain limitations. Ordinarily, the High 
Court will not interfere at an interlocutory stage of cnminal proceedings in a Subordinate 
Court but the High Court is under an imperative obligation to interfere in order to 
prevent the harassment of a subjea of the Crown by an illegal prosecution. It would 
also interfere whenever there is any exceptional and extraordinary reason for doing so. 
One of the tests to apply m order to detemune whether any particular case is of that 
exceptional nature or not is to see whether a bare statement of facts of the case ^ould 
be sufficient to convince the High Court that it is a ht case for its interference at an 
intermediate stage. Another test to be applied is to see whether m the admitted cir- 
cumstances of the case it would be a mock trial if the case is allowed to proceed — Abdul 
Walt. 35 Cr.LJ. 148 (149), 146 I.C. 661, 10 O.W.N. 807, A.I.R. 1933 Oudh 387, 1933 
Cr.C. 1088. The High Court will not interrupt the course of a Inal by mtcrfermg with 
a decision of a Rfagistrate that he has junsdiction in a case. If the High Court has 
to decide in the midst of the trial held in a Magistrate's Court as to whether he has 
junsdiction or not, it would be interfering in a most improper manner on a point which 
may conclusively have to be decided on appeal— /CasAi Ram v. Dikshit, 1 Luck. 48, 
3 O.W.N. 104 , 27 CrLJ. 191. But if on the face of complaint the offence alleged 
agamst an accused person appears not to have been committed wjihin the junsdiction 
of the Court in which the complaint is filed, then it would certainly be the duty of the 
High Court to interfere and sa\c waste of public time and needless expense— SofeA 
Sumar. 34 Cr.L.J. 364. 142 I.C. 590, A.LIt 1933 Smd 88. 1933 Cr.C 216, Ind.-Rul. 
J933 Sind 104. The High Court wall rarely interfere in the midst of a trial and order 
commitment, unless it is shown that the failure on the part of the Magistrate to commit 
is extremely Improper — Btlodar, 13 OJLJ. 490, 3 O WN. 201, 27 Cr,L.J. 417 (413). The 
High Court will interfere walh a pendmg tnal only when it is satisfied that an inter- 
ference is necessary and that any deby m the rectification of the error will cause waste 
of time or a miscarriage of jusUce— SofcAa Ram. 1904 PJL 8. Where the deby ia the 
disposal of a case Is not due to the complainant, proceedings should not be quashed-- 
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Mohan v. Khan Mohammad, 28 Cr.LJ. 164, 99 I.C. 596, 8 LahL.J. 518, 27 P.L.R. 705, 
A.I.R. 1927 Lah. 66. 

The High Court will interfere in a pending case when the balance of convenience 
is in favour of deciding the points — Ktma Sadoba, A.l.R, 1938 Nag. 283, 1938 NLJ. 90, 
179 I.C. 317, 40 Cr.L.J. 197 (198). 

Where a Magistrate, making inquiry preliminary to commitment to the Court of 
Session, admits certain document, the High Court will not interfere in the stage of 
preliminary inquiry for if the case is committed for trial, it will i^st upon the trial Court 
independently to decide upon the admisability of the evidence — Rama Rao v. Venkata- 
ramayya, 58 Mad. 430, A I-R. 1935 Mad. 257. 1934 M.W.N. 1173, 41 MX.W. 280, 
68 M.L,J. 282, distinguishing Ponnuswami, ALR. 1933 Mad. 372, 1933 Cr.C. 555, 143 
I.C. 424, 34 Cr.L.J. 582, 56 Mad. 475. 

1216. Power to enhance sentence:— This is a power which is not conferred 
by sec. 423, and the High Court can exercise this power not as an Appellate Court, but 
only in revision. Thus, in an appeal against a conviction by a prisoner, the High Court 
dismissed the appeal as an Appellate Court, but enhanced the sentence as a Court ol 
Revision — Afe/iter AH, H Cal. 530. The effect of secs. 423 and 439 read together is 
that the High Court when hearing an appeal against a conviction may alter the finding 
under sec. 423, and then as a Court of Revision may enhance the sentence under this 
section so as to make the sentence appropriate lo the altered finding — Balt Reddi, 
37 Mad. 119 (123). Ordinarily it is for Government to move the High Court to enhance 
a sentence, hut if the attention of Govcrrunent is not drawn to a particular matter which 
requires their attention, that is, so far as the High Court can see, no reason why it 
should not do its duty and exercise powers. conferred on it by law^Haji Khamoo, 
A.I.R. 1936 Sind 233 ( 23S), 38 CrXJ. 114, 165 I.C 933. A District Magistrate or 
Sessions Judge or the Government pleader may draw the attention of the High Court 
to a sentence with a view to its being enhanced. The High Court may also of its own 
notion send for the record and take action with a like objecL But it is not a private 
complainant to apply to the High Court for this purpose. If he considers a sentence 
unduly lenient, he should draw the attention of the Government to the fact — re 
Kagji Duta, 48 Bora. 3S8 (360), 26 BomLR. 182, 25 Cr.LJ. 966j Lakhi v. Raju, 
19 S.L.R. 64; Nta San v. Kga Ye, 5 BunLJ. 1, 27 Cr.LJ. 818. But the High 
Court is alnays reluctant to enhance sentences suo motu — Mianji Khan v. Emp., 
A.I.R. 1940 Pesh. 49 (51). The Calcutta High Court is of opinion that a pnvale 
complainant may make an application to the High Court for enhancement of sentence 
where a grossly inadequate sentence has been passed which deserves to be enhanced, 
and the High Court has power to issue a Rule on such application? but it is a safe 
practice to interfere on such applications made on behalf of private complainants. 
But if a rule has been issued, the High Court should go into the facts and ascertain 
whether the sentence should be enhanced — pjomatha v. Congo Charon. 33 C.W N. 395 
(398), 30 CrLJ. 979. 118 I.C. 894. A.UI. 1929 Cal. 340, Ind. Rul 1929 Cal. 702, 
56 Cal. 964. In this case, the High Court, after considering the farts, enhanced the 
sentence even though the Crown did not appear in support of the Rule. But in 
another case, where a Rule was issued on the application of a private complainant, 
but the Crown did not appear, the High Court refused to enhanec the sentence (although 
it was considered to be inadequate) and discharged the Rule. "Had the application 
been made at the instance of the Crown, I should have been more inclined to enhance 
the sentence”— Ah Akbbar v. Kasem, 33 CWJsf. 605 ( 608). AIR. 1929 Cal. 785, 
50 C.L J. 176. 121 IC. 305, 1929 CrC, 439 (virtually dissenting from 33 CWN. 395). 

l^Tiere an accused's revision petition against his conviction has been dismissed, the 
High Court can entertain a second revision petition from the complainant or a reference 
from a District Magistrate (sec. 438) for enhancement of the sentence. The disposal 
of the first revision petition is no bar to the disposal of the second revision petition or 
reference, though arising out of the same oripnal trial, because the Judges disposing of 
the re\’ision petition filed by a convicted person against the propriety of his conviction 
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cannot be said to be adjudicating on the quesdon of enhancing the sentence, so that the 
matter of the second proceeding cannot be said to be of the nature of res judicata so as 
to %'iolate sec. 369. It cannot be accepted as a sound pnnciple that once the High Court 
has passed an order in a cnminal revision, it is junctus officio and is precluded from 
entertaining any further revision petition or reference or from proceeding suo motu, in 
respect of another aspect of the case — 7m re Saiyed Antj, 26 CrLJ. 583 (585, 586), 
85 I.C. 727, A.IR 1925 Mad. 993} Jojabhai, 50 Bom. 783, 27 Cr.LJ. 1173 (1175), 
97 I.C. 805, 28 BomLR. 1051, A.I.R. 1926 Bom. 555. 

And conversely, when a Sessions Judge has reported a conviction to the High Court 
for the purpose of enhanang the sentence and the High Court rejected the reference, it 
is not precluded from entertaining a subsequent revision petition presented by the 
accused against his conviction — Kohna Ram, 45 AH II, 23 Cr.LJ. 496. 

Generally the cases in which the powers of the Hi^ Court to enhance the sentence 
have been exercised are those in which the records have been called for by the High 
Co’jrt or which have been reported to it, or which othrwise comes to its knowledge 
on a perusal of the returns from the subordinate Courts. But when the case comes to 
the knowledge of the High Court by an appeal being filed by the accused against his 
conviction, it is not desirable, if the appeal is admitted, to issue a notice at the same 
time for enhancement of the sentence. It is incongruous that the Court should in the 
same breath admit the appeal, and should call upon the accused to show cause why the 
sentence should not be enhanced The proper procedure is to deal first with the appeal, 
and then to consider whether a notice to enhance the sentence should issue— it/sngaf 
Naran, 49 Bom. 450. 27 BomL.R. ^55. 26 CrL.J 968 (969). See also Modkia, 33 
Cr.L J. 728, J39 I C. 63, A.I R 1932 Nag. 73, IndL Rul 1932 Nag. 85, 1932 Cr.C! 346. 
But see Note 1221. 

The High Court has power to enhance a sentence so as to alter its natur^^-ifom 
Kuria, 6 All. 622. Thus, where a Sessions Judge convicted (he accused of culpable 
homicide not amounting to murder and sentenced him to seven years* rigorous imprison* 
merit, the High Court in revision altered the conviction into one of murder and sentenced 
him to transportation for life— Golom Muhammad, 1871 PR. 11. Where the Sessions 
Judge convicted the accused of murder but sentenced him to transportation for life, 
and the murder appeared to be singularly brutal, the High Court in revision enhanced 
the sentence of transportation to a sentence of death— 4 O.W N 977, 105 I.C. 
804, 9 A.ICr.R 136, A.IR. 1927 Oudh 588, 28 CrLJ 980 (982) See Local Govern^ 
mint V. Sifrya, 34 Cr.L J. 1168, 146 I C. 118, A I R 1933 Nag 307, 1933 Cr C 1265. 

An application by a private comptainanl for enhancement of sentence will not be 
entertained by the High Court except m extreme cases, e g , where the sentence passed 
by the Magistrate is wholly inadequate — Debt Smgh v Ram Ckaran, 30 Cr.L.J. 219, 

113 IC. 768, A.I.R. 1928 All. 419} Khuda Baksh v. Ferae Din. 30 CrLJ. 300, 

114 I C. 442, Ind. Rul 1929 Lah 282, A.I R 1929 Lah. 531} Nagji Dula. 25 Cr.L J. 966, 
48 Bom. 358, 26 BomLR. 182, 81 IC. 614, A,IR 1924 Bom 320; Ata Mohammad 
V. Khanu, 39 P L R. 659. It is a safe working rule not to interfere on petitions 
for enhancement of sentences passed on accused persons made on behalf of pnvate 
complainants But where a rule has been issued by the High Court, it is its obvious 
duty to go into the facts and ascertain for itself whether in the circumstances of 
(he case, the sentence should be enhanced — Pramaiha A*alft Basu v. Ganga Charan 
Chakravaity, 30 CrLJ. 979, 118 IC 894, 33 CWJ4. 395. A.I R 1929 Cal. 340, Ind. 
Rul. 1929 Cal. 702, '56 Cal. 964. It is the part of the Crown, not of indi\-iduals, to 
ask Court to enhance sentences passed upon ctiminal offenders — Hanuman Prasad v, 
A7a(/iMrtJ Prasad, A.IR. 1933 Oudh 421, 35 CriJ. 118, 146 I C 577, 35 CrJ*J. 118. 
6 R.O. 145, 1933 Cr.C. 1294, 10 O.WJ4 9(B, foUowmg Jadunandan, A.I R 1927 Oudh 
321, 4 OW.N. 699, 104 I.C. 242, 28 CrJ-J. 802. 2 Luck. 805. The High Court ha* 
power to enhance the sentence of an accused on the application of a private persca 
But it is the part of the Crown and not of individuals to ask Courts to 
sentences IVhere the applicants' apjriicatJoa for eahancement of the opposite parties* 
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sentences was rejected by the District Mapstrate, the head of the Magistracy in the 
district, it shows that an enhancement of the sentences was not considered necessary 
in the interests of justice — Sum Nath, 40 Cr.LJ. 181, 179 I.C. 250, 14 Luck. 401. 
11 R.O 153, 1939 A.Cr.C. 28. 1939 O.UR. 9. 1938 A.\V,R. (C.C.) 144. 1938 O.W.N. 
1366. 1939 O.A. 101, A I.R. 1939 Oudh 54. But see Man Singh v. Reoti. 32 Cr.L.J. 312, 
129 I.C. 444, 1930 A.L.J. 1324, A.IR. 1931 AIL 13, Ind. RuL 1931 AH 172, 53 All. 223, 
1931 Cr.C. 13; and M. T, Das v. E. D. Aboo, 32 Cr.LJ. 353, 129 I C. 510, 8,Rang. 578, 
A.I.R. 1931 Rang. 52, Ind. RuL 1931 Rang, 78, 1931 Cr.C. 175, where a contrary view 
was taken. In most cases the High Court should refuse to entertain an application 
for enhancement of sentence from a private complainant where Government has not 
seen fit to move. But there is no absolute rule, and in a case where there is manifestly 
a ground for interference beyond all reasonable doubt, it matters not whether the case 
comes before the High Court of its own motion or at the instance of a private prose- 
cutor or through any other channel whatever, and the High Court will interfere. The 
High Court does not regard the question of enhancement only from the point of riew 
of public interest but from the circumstances of the particular case before it — Shankar 
Shravan v. Rama Adku, A.r.R. 1940 Nag. 276, 1940 N.LJ. 389, 189 I.C. 731. 41 
Cr.LJ. 793. 

The High Court is as a rule loath to entertain, in ordinary circumstances, an 
application in revision from private parties asking the High Court to convict the 
accused of the offences of which they have been acquitted by the Sessions Judge and 
to enhance the sentences passed upon them. But where there are m a case dear indica- 
tions that the accused party has been defying law and disobeying the orders, both of 
the Civil and of the Criminal Courts, and has been repeatedly creating trouble in the 
locality for many years past, the High Court should entertain the application— 

Thakur v. Emp., A I R. 1939 Pat. 611 (620), 18 Pat. 544, 1939 P.W.N. 747, 41 CrX.J. 
191, 21 P.L.T. 45. 185 I.C. 529. 

' The applicaUon for enhancement must be looked at askance by the High Court 
where it is made by a complainant direct and is opposed by the Counsel for the Crown. 
II would only be a very extraordinary case that the High Court would enhance under 
these condit ons. It may well be true that the complainant has been put to considerable 
expense in prosecuting the case. The Criminal Courts, however, cannot guarantee to 
reimburse a complainant by infliction of a heavy penalty on the accused. This is 
rather the function of a Civil Court — BhataUlal v. Emp., 41 Cr.LJ. 734, 189 I C. 382, 
1940 N.LJ. 309, A.I.R. 1940 Nag. 249. 

An enhancement of sentence is a serious proceeding, and the High Court will not 
interfere as a Court of Revison in order to enhance the sentence if the sentence passed 
by the Lower Court involves substantial punishment, and should interfere only if the 
sentence is mamfestly inadequate — Dhana Lot, 29 CrL.J 764 (766), llO I.C. 796. 
A.IR. 1928 Lah. 951, 11 A.I.Cr.R 15; Sitaiam. 12 Oi.J. 421, 2 O.W.N. 550, 26 
Cf.LJ. 1364; Chura. 6 OWJ^. 43, 30 Cr.LJ. 544. 10 SL.R. 207; Pario. A.IR. 
1917 Sind 46. 40 I C. 708, 18 CrL-J 708, 10 SL.R. 207; Mubarak, A.I.R. 1934 
Sind 157, 1934 Cr.C^ 1149, 152 I.C 872, 36 Cr.LJ. 218; Fauja. 32 Cr.LJ. 539, 
130 I.C 432. A.IR. 1931 Lah. 31, Ind Rul 1931 Lah. 304, 32 P.L.R. 273. 1931 
Cr.C. 95; Ram Sarup, 32 Cr.UJ. 943. 132 I.C. 577. A.I.R. 1931 Lah. 132, 32 
PL.R. 5, Ind. Rul. 1931 Lah. 625, 1931 Cr.C 280; Dukhala 15 NL.R. 46; Bhola 
Nath. 33 Cr.LJ. 365, 136 1 C. 729. 33 PX.R. 49. A.I.R. 1932 Lah. 199, Ind. Rul. 1932 
Lah. 265. 1932 Cr.C. 220; A'affa. 16 N.LJ. 194, 33 Cr LJ. 760. 148 I.C. 884. A I.R. 1934 
Nag. 117. Though it is competent to the High Court to enhance the sentence in 
revision, it will only do ro for exceptional reasons. MTierc a sentence passed is substan- 
tial even though inadequate, it will not be cidianced in revis oiv— Manna Singft v Entp., 
38 Cr.LJ, 720 (722), 169 I.C. 171, 9 ILL 720, A.I.R, 1937 Lah. 215, foHowin? Dharam 
Singh V. Emp . 108 1 C. 162, A.I.R. 1928 Lah. 507, 29 Cr.LJ. 343. 9 A.I.Cr.R. 5S7. 
Unless there is something that is manifestly wrong with the sentence, unless it is dearly 
out of proportion to the offence, if it is withm the jurisdietJoa of the Magistrate 
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and he has exercised his discretion, no interference in revision should take place — Shetkk 
CuliOT, 35 Cr.LJ. 1327, 151 LC. 361. 15 PX.T. 196, 13 Pat. 63, A.I K 1934 Pat. 214. 

1934 Cr.C 440, A I.R. 1934 Pat. 68. It is not the practice of the High Court to enhance 
the sentence if it is otherwise substantial even li the superior Court might have originally 
awarded a higher sentence — ^Afarh», 35 CrL.J. 1453 (1455), 151 I C. 924, 1934 Cr.Ci 
172, A.I.R. 1934 Lah. 89. The High Court is slow to interfere where interierence would 
insohe the imprisonment of persons already discharged from jail, though that circum* 
stance is no insuperable obstacle — Das, 36 CrLJ. 414, 153 I.C. 449, AIR. 1934 Lah. 
613, 35 PX.R. 527, following Cliunm Lot, 7 P.R. 1889 (Cr.). It is not the practice 
of the High Court to mterfere where the senteiKC. though on the light side, is substantial 
—Tayab, A.I R. 1934 Lah. 975, 36 P.UR. 184, 1934 CrC. 13575 Ghulam Haidar v. 
Emp., 39 P.L.R, 11. Ihe High Court has full authority to enhance any sentence, if 
It considers that the sentence passed in the Lower (^rt is improper, kach case will 
depend on its own merits— A/euo, 36 CrL J. 1001, 156 I.C. 786, AIR. 1935 Lah. 337, 

1935 Cr.C 571. And for this purpose the High Court should see whether there is 
matter on the record of the case showmg that the sentence passed, is clearly inadequate 
to the offence— Afa/iadco. 26 CrLJ. 821 (824), 85 IC. 4b9, A.I.R. 1925 Nag. 321; 
Huinath, 20 W.IL 22. The High Court w-itl be reluctant to enhance the sentence passed 
by the Sessions Court except on very senous grounds. It will not enhance the sentence 
when the Public Prosecutor m the Sessions Coart has allowed the Court to pass the 
sentence it did without any senous attempt to modify ii—Kasswt, 17 SL.R 268, 83 
I.C. 881, A I R. 1925 Sind 188, 26 Cr L J. 177,. Sec also Han Khamoo, A.I.K. 1936 Sind 
?33 (235) , 1936 Cr.C. 1089, 163 I C. 933. The mere lact that the High Court would have 
inflicted a heavier punishment if the case had come before it for trial, is not a proper 
ground for enhancement of sentence, especially if the sentence passed by the Magistrate is 
a substantial one— A'/iane, 29 Cr.LJ. 276, 107 1 C. 759, 9 A.1 Cr It 5U4 (Lah.) i Budka, 
48 P.LR. 1919, 8 P W R 1919 (Cr.), 1919 P.R. 7, 20 Cr.LJ. 212, 49 I C. 772; Sitaram, 
supra; Kassim, supra; Bliola Nath, supra; Inderchand, AIR 1934 Horn 471 (474), 36 
BomL.R 954, 1934 CrC. 1343, 36 CrLJ. 351, 153 1C 525, Das. supra; Manna SwgA 
V. Emp.ZS Cr.LJ. 720 (722). 169 IC 171, 9 R-L. 720, AIR 1937 Lah 215. The 
power to enhance sentences should be sparingly exercised by the High Court and 
sentences should be enhanced only m cases where the failure to enhance Uie sentence 
would lead to a senous miscarriage of justice. ITie mere fact Uiat the High Court, 
had It been trying the case, might have imposed the capital sentence, is not a sufhaent 
reason for enliancemcnt — Uttain S.ngA Sachet Smgh v Emp, 39 CrLJ. 502 (504), 

I L R 1938 Lah. 347, 174 I C 949, 10 R L. 644, A I R. 1938 Lah. 260, 40 P L.R. 982, 
If a public servant is proved to have taken bnbes, exemplary punislimcnt sliould be 
awarded Where irv such a case the sentence inflicted by the lower Court was 
inadequate, the High Court would enhance the sentence — jehangtr, 29 BomL.R. 
995, 106 IC. 100, AIK. 1927 Bom 501, AlCrR, 324, 28 CrL.J. 1012 (1018). 
But the High Court will not interfere in a case where a sentence has been passed 
by the Magistrate on a consideration of all the arcumstanccs of the case and 
no quest'on of principle is involved, even (hough the sentence appears to be IcmenL 
Even in cases of communal disturbance, the Government should refrain from appealing 
to the revisional jurisdiction of the High Court for enhancement of sentence, unless 
violence has been done to some general pnnaple which requires immcd.ale and authori- 
tative interference— fVairHf/aft, 29 Cr.LJ, 446 (447), 103 I.C. 557, 9 A.I.CrR, 305, 
A.I.R. 1928 All. 287. 

Where tlie judgment is perverse on the question of sentence the High Court ought 
to interfere— Sorfforo. 33 CrLJ. 500, 137 I.C 716, 33 P.L.R. 215. A.I.R. 1932 Lah. 253, 
1932 CrC. 323. Ind. RuL 1932 Lah. 346. 

Where the fact of previous conviction was brought to the notice of the Magistrate 
at die commencement of the tnal, but he pmd no attention to it, the High Court would 
interfere to enhance the sentence, but if the previous eonvnct'on was not a recent one 
but took place nearly 3 years pnor to the present offence, and there was nothmg against 
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the accused during the period that intervened, the High Court would not think it 
necessary to enhance the sentence — Pteta, 27 A.L.J. 397, 30 CrLJ. 529 ( 530). 115 
IC 858, A.I.R, 1929 All. 270. Ind. Rul. 1929 AH. 468. Also, where the fact of 
pre\nous conNiction which was known to the prosecution was not at all brought 
to the notice of the Magistrate through the negligence of the prosecution, the 
High Court will not interfere to enhance the sentence. To pernut the prosecution to 
plead their own negligence and to harass the accused with further proceedings directed 
towards the enhancement of the sentence, would be to put a premium on the negligence 
of the prosecution— Bffj/iir, 30 Cr.LJ. 505 (506), 115 IC. 614. A.I.R. 1929 AIL 267, 
Ind. RuL 1929 All. 390; Cuf, 1902 P.R. 21. 1902 P.L.R. 144; Hyolh Mastan. 2 Weir 574. 
A foTtioti. the High Court would interfere to enhance the sentence, where the previous 
conviction was not known to the prosecution at the time of trial, but was discovered 
alter the conviclion — Maidhan, 19CB P.R. 19, 2 Cr.LJ. 228; A'ur Mahornmad, 1905 
P.R. 43. 3 CrLJ. 341. 

The High Court does not generally interfere in revision to enhance the sentence 
when the convicted person has undergone the full term of his imprisonment or has paid 
tne fine imposed upon him, even though the order of the Court below is dearly wrong 
in bw— //cri $««£*. 1913 P.W.R. 29. 14 CrXJ. 599 (600); /asat S/ngA. 1 Lah. 453, 21 
CrLJ, 557. The High Court is slow to interfere in cases where interference would 
involve the imprisonment of persons already discharge from jail — CA«n« Lai. 1889 PJh 
7. But the test in each ase is, whether the sentence inflicted by the trj-ing Court 
involves substantial punishment. The High Court will not interfere if adequate punish- 
xrenl has been inflected; but if the senitnce is manifestly inadequate, it is competent to 
the High Court to impose an additional punishment, even though the accused has 
served out the whole of the imprisorunent inflicted by the lower Court— CAani La!, 
supra; SAanAor HeTo^an, 28 Bom.LR. 300, 93 I.C. 1033, A.I.R. 1926 Bom. 256, 27 Cr.LJ. 
557 ( 55S): Jetat SmgA. supra; Sheh:^ Ahmed, 30 Cr.LJ. 240 (241), 114 I.C, 
72, A.I.R, 1928 Lah. 931. Ind, Rul. 1929 Lah. 232. ^\'here the Magistrate's order was 
proper on the materials before him, the sentence should not be enhanced in revision on 
the ground of previous conviction being disclosed; U Is not fair to the accused to rev'erse 
the conviction and direct him to be comnutted to the Sesrions, after he has undergone 
the full term of imprisonment inflicted by the Magistrate, merely because his previous 
convictions were not known at the time of his trial by the Magistrate— t/rman. 1» 
CrLJ. 3, 9 SL.R. 93. The High Court will not Interfere to enhance the sentence, after 
a long period has ebpsed— A’amJbA, 29 CrLJ. 446 (447), lOS I.C 567, 9 AJ.CrJL 
305. A.I.R. 1928 AIL 287, 

The power of enhancement conferred on the High Court under sec 439 is limited 
only by ebuse (3) of this section. This ebuse does not regard the difference in the 
powers of the trying Magistrate under sec 32, but Ini'S down that in cases of sentences 
passed by Magistrates not empowered under sec 54, the lurut o! enhancement shall be 
the sentence that might have been inflicted by a Presidenej* Magistrate or a Magistrate 
of the first class. Therefore the High Court has power to enhance the sentence of 
Imprisonment to two years— A’omaJ. 9 SL.R. 82. 16 Cr.LJ. 712. See also Mehemed 
Yousll 34 Cr.LJ. 618, 143 I.C. 605. A-IJL 1933 Smd 87. 1933 Cr.C. 215. Ind. RuL 
1933 Sind 131. The High Ccrart has the power to inflict any punishment which 
might have been inflicted for the offence by a first ebss Magistrate, and is not limited 
to the powers of the trying Magistrate— /agaf SmgA, 1 Lah. 453, 21 Cr.Lj. 557, 
56 I.C. 861, A.I.R- 1920 Lah. 213. The power of the High Court to enhance sentences 
docs not depend upon the powers which the trial (rourt may have with regard to 
sentences. Under d. (3) of this section where the ease was originally tried by a Magis- 
trate acting otherwise than under s. 34, Cr. P. C. the powers of theIHgh Co-art are Imuted 
but they are not limited if the case was originally tried by a hfagistrate acting under 
sec. 34. If there is no limitation upon the power of the High Court to enhance 
sentences pa-^d by Magistrates acting under sec. 34, there can also be no limitation 
on Us power in dealing with sentences passed by the Assistant Sessions Judges. In the 
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absence of express words limiting the powers of the High Court in cases of sentences 
passed by Assistant Sessions Judges the High Court can enhance such sentence up 
to the maximum sentence prescribed by law for the offence — Ram Nath, 37 CrLJ. 
49 (53), 159 I C. 290. A.I.R 1935 All 989. 1935 CrC 1219; Raja Ram, 36 CrLJ. 454, 
154 I.C. 93, 1935 O.WN. 140, A.IR. 1935 Oudh 239, 1935 OL.R. 109. The words 
‘enhance the sentence’ presuppose that a sentence has been imposed by the Lower Court. 
Therefore, where no sentence has been passed by the trying Magistrate but the accused 
has been released on probation under see. 562, the High Court cannot substitute a 
sentence oi imprisonment or whipping m revision — Nux Khan, 48 I C 979, 20 Ct.L.J. 
99 (Oudh); Ghasite, 37 All. 31, 12 A.LJ. 1244, 16 CrLJ. 43. 

IVhere a Magistrate convicted an accused under see. 325 and sentenced him to a 
fine only although there should have been a substantive sentence of impnsonment, held 
that' notwithstanding that the sentence was irregular the High Court should not 
interfere under its revisional powers which were intenckd for the redress of genuine 
grievances and not of mere formal defeas — Ramckander v. Ram Belas, 34 Cr L J. 407, 
142 I.C. 624, 14 P L.T. 71, Ind. Rul. 1933 Pat. 161, A I R 1933 Pat. 179, 1933 Cr C. 510. 

Lastly, the power of enhancement of sentence can be exercised under this section 
where the sentence passed by the Magistrate is a legal one. A retrospective sentence 
of unprisonment for the penod already passed by the accused in the lock-up is not 
a legal sentence— Asg/iar AH, 1919 P.R. 27, 20 CrLJ. 684. 52 I C. 604 

Where an application is made to the High Court for enhancement of sentence of 
transportation on a conviction for murder, the proper test to be applied is whether the 
only sentence which could be passed oo the e%’idence is a sentence of death. There are 
many cases where Sessions Judges are too lenient in the exercise of the discretion vested 
in them by law, but the High Court will not interfere except when it finds that the 
sentence of death is the only possible sentence that could be infiicted— Norajaniwaml 
Coundan v Emp-, 1937 M.W N 1241. See also Note 71, 

Under clause (c) of sub-sec (1). sec. 423, Cr P C . it is competent to the High 
Court, reading chat section with sec 439, Cr. P. C, to alter or reverse an order other 
than tlie orders referred to in clauses (b) and (a) of sec 423 Where, therefore, a 
person has been bound over under Chap VIII to be detained with simple imprisonment, 
It IS competent for the High Court in the exercise of its revisional jurisdiction to 
substitute for simple imprisonment, regorous impnsonment — Manu Ckabdo, 38 Cr.LJ. 
168, 166 I.C. 298, AIR 1936 Smd 188, 1936 CrC. 973. 

1217. procedure if two Judges differ:— If two learned Judges of the 
ILgh Court differ in a Criminal Revision case, sec 439 read with sec. 429 requires the 
case to be decided by a third Judge, and precludes any further appeal under the Letters 
Patent or any reference to a Full Bench under the rules of the Coatt—Dudikula Lai 
Sahib, 40 Mad 976. But where an apphcation is made to the High Court not under 
sec. 435, Cr. P Code, but under sec 107 of the Government of India Act, section 439 
of the Code cannot apply, and consequenUy sec 429 (which is referred to in sec 439) 
IS also not applicable; and therefore if m such a case there is a difference of opinion 
between the Judges, the provisions of sec 36 of the Letters Patent will apply, and the 
decision of the senior Judge will prevail — Aloham v. Mrijan, 47 Cal 433, 21 CriJ, 
25, 24 C W.N. 97. 

Reference to a Division Bench: — ^There is no pro\ision in the Code or in the 
rules of the Patna High Court under which a reference can be made by a single Judge to 
a Divison Bench for the expresson of an opinion on a point of law only — Aghare, 32 
Cr.LJ 1197 (1200), 134 IC. 619. 12 PL.T. 601, A.I.R. 1931 PaL 379, Ind. RuL 1931 
Pat. 475, 1931 Cr.C. 907, 11 Pat. 143. 

1218. Sub-section (2) — Notice to accused: — The High Court’s power 
merely as a Court of Appeal includes all its powers of reviaon when there is a question 
of giving relief to the appellant. RTien it is quesUon of actJig against the appellant in 
enhancmg the sentence, that, on the faa of tHs section, has to be done under lU revi- 
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the accused during the period that intervened, the High Court would not Uun' 
necessary to enhance the sentence — Pjem, 27 A.L.J. 397, 30 Cr.LJ. 529 (530), V. 
IC. 868, A.I.R. 1929 All. 270, Ind. Rul. 1929 All. 468. Also, where the fact o- 
previous conviction which was known to the prosecution was not at all brought 
to the notice of the Magistrate through the negligence of the prosecution, the 
High Court will not interfere to enhance the sentence. To permit the prosecution to 
plead their own negligence and to harass the accused with further proceedings directed 
towards the enhancement of the sentence, would be to put a premium on the negligence 
of the prosecution— RffsAir. 30 Cr.LJ. 505 (506), 115 IC. 614, A.I.R. 1929 All. 267, 
Ind Rul. 1929 AU. 390; G«1. 1902 P.R. 21. 1902 Pi.R. 144; Hyoth Masian, 2 Weir 574. 
A joTtiou, the High Court would interfere to enhance the sentence, where the previous 
conviction was not known to the prosecution at the time of trial, but was discovered 
after the conviction — Afaidhan, 1905 P.R. 19, 2 Cr.L.J. 228; Nut Mohammad, 19(6 
P.R. 43. 3 Cr.LJ. 341. 

The High Court does not generally interfere in revision to enhance the sentence 
when the convicted person has undergone the full term of his imprisonment or has paid 
me fine imposed upon him, even though the order of the Court below is clearly wrong 
in law— Harl Si«gk. 1913 P.W.R, 29. 14 Cr.L J, 599 (600); Jagat 1 Lah 453. 21 
Ci.L.J. 557. The High Court is slow to interfere in cases where interference would 
involve the imprisonment of persons already discharged from jail— CA uki Lai, 1889 P.R. 
7. But the test in each case is, whether the sentence inflicted by the trying Court 
involves substantial punishment. The High Court will not interfere if adequate punish- 
ment has been inflicted; but if the sentence is manifestly inadequate, it is competent to 
the High Court to impose an additional punishment, even though the accused has 
served out the whole of the imprisonment inflicted by the lower Court— Chum Lai, 
supra; Shankar Narayan, 28 Bom.L.R. 300, 93 I.C. 1053, A.I.R. 1926 Bom. 256, 27 CrLJ. 
S57 (558); Jagat Singh, supra; Skahgad Ahmad, 30 Cr.LJ. 240 (241), 114 I.C. 
72, A.I.R. 1928 Lah. 961, Ind. Rul. 1929 Lah. 232. TVhere the Magistrate’s order was 
proper on the materials before him, the sentence diould not be enhanced m revision on 
the ground of previous conviaion being disclosed; it is not fair to the accused to reverse 
the conviction and direct him to be committed to the Sessions, after he has undergone 
the full term of imprisonment inflicted by the Magistrate, merely because his previous 
convictions were not known at the time of his trial by the Magistrate— f/smon. 
CrL.J. 3, 9 SL.R. 95. The High Court will not interfere to enhance the sentence, after 
a long period has elapsed— Norm/faft, 29 CrX.J. 446 (447), 108 I.C, 567, 9 A.ICrR. 
305, A.I.R. 1928 All. 287. 

The power of enhancement conferred on the High Court under sec. 439 is limited 
only by clause (3) of this section. This clause does not regard the difference in the 
powers of the trying Magistrate under sec. 32, but Jays down that in cases of sentences 
passed by Magistrates not empowered under sec. 34, the limit of enhancement stoh be 
the sentence that might have been inflicted by a Presidency Magistrate or a Magistrate 
of the first class. Therefore the High Court has power to enhance the sentence of 
imprisonment to two years — Kamal, 9 SLR. 82, 16 Cr.LJ. 712. See also Mahomd 
Yousif. 34 CrLJ. 618, 143 I.C. 605, AI.R. 1933 Sind 87, 1933 Cr.C. 215. Ind Rul. 
1933 Sind 131. The High Court has the powr to inflict any punishment which 
might have been inflicted for the offence by a first class Magistrate, and is not limited 
to the powers of the trying Magistrate— /flgof Singh, 1 Lah. 453, 21 Cr.LJ, 557, 
56 IC. 861, A.I.R. 1920 Lah 213 The power of the High Court to enhance sentences 
does not depend upon the powers whi^ the trial Court may have with regard to 
sentences. Under cl. (3) of this section where the case was originally tried by a Magis- 
trate acting otherwise than under s. 34, Cr. P. C., the powers of the High Court are limited 
but they are not limited jf the case was originally tried by a Magistrate acting under ' 
sec. 34. If there is no limitation upon the power of the High Court to enhance 
sentences passed by Magistrates acting under sec. 34, there can also be no limitation 
on its power in dealing with sentences passed by the Assistant Sessions Judges. In the 
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absence of express words limiting the powers of the High Court in cases of sentences 
passed by Assistant Scsaons Judges High Court can enhance such sentence up 
to the maximum sentence prescribed by law for the offence — Ram i^alh, 37 CrL.J. 
49 (53), 159 I.C 290. A.I.R. 1935 All. 989. 1935 CrC. 1219? Ra;a Ram. 36 Cr.L.J. 454, 
154 IC. 93. 1935 O.W.N. 140, A.I R. 1935 Oudh 239, 1935 OLR. 109. The words 
'enhance the sentence' presuppose that a sentence has been imposed by the Lower Court. 
Therefore, where no sentence has been passed by the trying Magistrate but the accused 
has be’en released on probation under sec. 562, the High Court cannot substitute a 
sentence of imprisonment or whippuig in reviaon — Nux Khan, 48 I.C. 979, 20 Cr.LJ. 
99 (Oiidh)? ChastU, 37 All. 31, 12 A.LJ. 1244, 16 Cf.LJ. 43. 

IVhere a Magistrate convicted an accused under sec. 325 and sentenced him to a 
fine only although there should have been a substantive sentence of jmpnsonment, held 
that notwithstand.ng that the sentence was irregular the High Court should not 
interfere under its revisional powers which were intended for the redress of genuine 
gnevances and not of mere formal defects — Ramckandcr v. Ram Belas, 34 Cr.LJ. 407, 
142 I C. 624, 14 P.L T. 71, Ind. Rul. 1933 Pat 161, A I.R. 1933 Pat 179. 1933 Cr C. 510. 


Lastly, the power of enhancement of sentence can be exercised under this section 
where the sentence passed by the Magistrate is a legal one. A retrospective sentence 
of imprisonment for the period already passed by the accused in the lock-up is not 
a legal sentence— Asgfiar Ah. 1919 P.R. 27, 20 Cr L.J. 684. 52 I C, 604. 

^Vhere an application is made to the High Court for enhancement of sentence of 
transportation on a conviction for murder, the proper lest to be applied ts whether the 
only sentence which could be passed on the etndence is a sentence of death. There are 
many cases where Sessions Judges are too lenient m the exercise of the d.scretion vested 
in them by law, but the High Court will not interfere except when it finds that the 
sentence of death is the only possible sentence that could be inRincd—NoToyanswami 
Coundan v Emp., 1937 MWJ^. 1241 See also Note 71. 

Under clause ic) of sub-sec (1), sec 423, Cr P C, it is competent to the High 
Court, reading that section with sec 439, Cr P. C., to alter or reverse an order other 
than the orders referred to in clauses (b) and (a) of sec. 423 Where, therefore, a 
person has been bound over under Chap. Vfll to be detained with simple imprisonment, 
It IS competent for the High Court in the exercise of its revisional jurisdiction to 
substitute for simple imprisonment, regorous imprisonment — Manu Chabilo, 33 Cr.L J. 
168. 166 I.C. 298, A.I R 1936 Sind 188, 1936 Cr.C 973 

1217. Procedure if two Judges differ: — If two learned Judges of the 
High Court differ in a Criminal Revision case, sec 4^ read with sec. 429 requires the 
case to be decided by a third Judge, and precludes any further appeal under the Letters 
Patent or any reference to a Full Bench under the rules of the Couil—Dudtkula Lot 
Sahib, 40 Mad 976. But where an application is made to the High Court not under 
see. 435, Cr P. Code, but under sec 107 of the Government of India Act, sertion 439 
of the Code cannot apply, and consequently sec 429 (which is referred to in sec 439) 
IS also not applicable! and therefore if in such a case there is a difference of opinion 
between the Judges, the provisions of sec. 36 of the Letters Patent will apply, and the 
decision of the senior Judge will prevail— A/oirow v. Mjijan, 47 Cal. 438 21 CrLJ 
25. 24 CW.N. 97. 

Reference to a Division Bench: — There is no provision in the Code or in the 
rules of the Patna High Court under which a reference can be made by a single Judge to 
a Divis'on Bench for the expression of an opinion on a point of law only— Affcare 32 
Cr.LJ. 1197 (1200), 134 IC. 619, 12 PX.T. 601, A.I.R. 1931 Pat 379. Ind. RuL 1931 
Pat. 475, 1931 Cr.C. 907, 11 Pat 143, • 


1218. Sub-seclion (2)— NoU'ce to accused:— The Hish Coert’s uoier 
merely as a Court ol Appeal mcladcs aU its potrets ol tension tthen there is a QoesUon 
of gmoE relief to the ap^lant. inteii tt is question of acting ajainst the appellant in 
enhancing the sentence, that, on the lace of this section, has to be done undcr^reti 
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Bjonal power as distinct from its power merely as a Court of Appeal. That being so the 
High Court IS bound to comply with da. (2) and (4) of this section before it can enhance 
the sentence— iCi/cWi. 32 Cr.L.J. 890, 132 I.C 247, 35 C.W.N. 184, A.I.R. 1931 Cal. 450, 
Ind. Rul. 1931 Cal. 567, 1931 CrC. 6(C. The language of this sub-section is mandatory 
and it is clearly enacted as an aception to section 440. An order of enhancement of 
sentence is an order to the prejudice of the accused, and if such an order is passed 
without giving the accused an opportunity of being heard, it is more than an irregularity 
and the order so passed is without jurisdiction— Naidu, 47 Mad. 428 1432); 
P.omesh Chandra, 22 C.W.N. 168; Nalka, Ratanlal 179. When the High Court has 
before it on appeal a record of a criminal proceeding, the condition precedent is per- 
formed, and the High Court can then, though the record has only come to its knowledge 
in the Appellate proceeding, proceed to exercise its revision powers if' it chooses to do 
so and, in exercise thereof, enhance the sentence after giving notice to the accused and 
beanng him—Chunbidya, 39 C.WJJ. 350, 36 CrLJ. 482, A.I.R. 1935 P.C. 35, 153 
I.C. 936, 1935 O.WJ4. 205, 68 M.LJ. 166, 41 M.L.W. 188, 37 BomL.R. 160. 1935 
M.W.N. 17, 1935 Cr.C. 199, 57 All. 156 (P.C). Where a case comes to the knowledge 
of the High Court by an appeal having been filed against a conviction, it is not desirable, 
if the appeal is admitted, to issue a notice at the same time to enhance the sentence. 
It seems to be absolutely incongruous that the High Court in the same breath should 
admit the appeal of the accused, and issue a notice calling upon him to show cause 
why the sentence should not be enhanced. The notice should issue after the appeal has 
been dismissed after being dealt with on the roents— Afcngal Noron, 48 Bom. 450, 27 
Bom.L.H. 355, 26 Cr.LJ. 968. But sec Note 1221. Where nouce has been issued to 
the accused to show cause why his sentence should not be enhanced, and at the hearing 
neither the accused nor his counsel is present, the High Court cannot pass an order 
enhancing the sentence— Paroirum, 26 Cr.LJ. 543, 85 I.C. 383, 1 O.WN. 891, A.I R. 
1925 Oudh 476. 

Although the interests ol justice require that ordinarily an accused person diould 
have notice of any proceeding in which an order awarding compensation to him is to be 
set aside, he cannot be deemed an accused person on his defence mthin the meaning 
of sec, 439 (2), Cr. P. C, so that if after proper attempts have been made, he cannot 
be served, an illegal order for compensation passed under sec. 250, Cr. P. C., must not 
necessanly stand for ever. Moreover, sec. 439 (2), Cr. P. C., must be read with 
sub-sec. (1) of the same section and the frame of the whole section appears to have 
application to an accused person charged with some olTence and not to an accused person 
tc whom compensation has been ordered to be paid and who is m the position, so 
far as the order of compensation is concerned, of the complainant — Jumo Sileman v. 
Hasitim Umar, 38 Cr.L.J. 783, 169 IC 431, 31 SL.R. 51, 10 R.S. 3. AI.R. 1937 Sind 
125, referring to Krishna Kone v. Narayan Dois, 41 MXJ. 172, 62 I.C. 823, A.I.R. 1921 
Mad. 281, 22 Cr.L.J 583, 13 M.LW. 689. 1921 M.W.N. 387. 

A High Court may issue a warrant of arrest without previous notice to the accused, 
because a warrant of arrest is not an order to the prejudice of the accused within the 
meaning of this sub-scction — Ngo E. Meune. 8 Bur.L T. 286, 16 Cr.L.J. 670, 30 I.C. 654. 

If the High Court makes an order to the prejudice of the accused without issuing 
notice to him and giving him an opportunity of being heard, the order is a nullity, and 
the High Court has power to vacate that order and rehear the matter in the presence of 
both sides — Ramesh Pada v. Kadambint, 55 Cal. 417, 31 CWJ'I. 960, 28 Cr.L.J. 831 
(832); Romcjh Chandra, 22 CWN. 168. 

1219. Sub-section (4) — Interference with orders of acquittal;— 
As to the powers of the High (jourt to revise orders of acquittal at tlie instance of a 
private prosecutor, or on a reference under see. 438, see Note 1204, ante. 

IVTien the Co\-emment has not appealed, the High Court will not interfere with 
an order of acquittal except in extreme cases and under exceptional circumstances, 
whether it is moved by the District Magistrate or by private part)’ — Moca! Beg, 42 
Mad. 109; Joila v. Parshotlam. 25 BoinX.R. 488, 24 Cr.LJ. 734; Khem Chand v. Lfltu, 
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3 BurL.J. 323, 26 CrL J. 511; Crown v. Dayd Singh, 17 Lah 604. As under sec 417, 
Cr. P. C, an appeal is pennitted against at) order of acquittal, the High Court does 
not ordinarily entertain an application for revision of such an order. But if there be 
illegality m the proceedings in the Court which passed the order of acquittal, or if 
the order was made without junsdiction, the High Court would exercise its discretion 
in a proper manner by interfering in reviaon — Htanda Meah v. Attamale Ckellyar, 37 
Cr.LJ. 832, 163 IC. 242, AIR. 1936 Rang 247, 1936 CrC. 523. But it would be 
a most dangerous thing to say that whenever a Magistrate happens to be so unfortunate 
as to make a mistake in law that the accused person should be put in peril again; 
for It may well be that although the Magistrate has decided a law point wrongly in 
favour of the accused, he may also have deoded the facts wrongly in favour of the 
prosecution. Clearly an acquittal is not to be set aside merely because bad reasons 
are given for it. Before the High Court can be induced to take such a course, it 
must be satisfied that the acquittal is wrong altogether apart from the reasons given 
by the trial Magistrate. (Per Henderson, J.). Acquittals should not, except in 
exceptional circumstances, be interfered with suo motu by an Appellate Court without, of 
course, a full investigation of the facts. The High Court cannot go into these facts with- 
out having a new investigation in the trial Court nbich is usually set on foot by the 
Crown and the Crown alone. In these circumstances even where acquittal is considered 
wrong boUi in fact and in law, it must stand because there should be a certain integrity 
about acquittals which prevent them from being lightly interfered with. (Per Cunliffe, 
J.)~Roshan Lai Khettri v. S Z. Ahamed. 37 CrLJ. 1081, 164 IC. 995. 40 CAVN. 
931. The High Court will not move in such a case unless there was some glaring 
defect either m the procedure or m the view of law taken by the Court below 
and there has been a flagrant miscarriage of justice— Pershad, 2 Luck, 
680, 104 IC 228, 4 OWN 729, A I R 1927 Oudh 345, 28 CrLJ 788 (790); Rama 
Murti V. Jat Indra. 34 Cr L J 661, 143 I C 852, 10 O.W N 345. A I R 1933 Oudh 257, 
1933 Cr.C 562, Ind Rul 1933 Oudh 215, Mathura v Chakra. 35 CrLJ 1236. 150 I C. 
951. 11 OWN 810, AIR 1935 Oudh 176; Basnulla v Asadulla. 33 CWN. 576, 
119 IC. 130, AIR 1929 Cal 639, 30 CrL.J 1013. Ind Rul. 1929 Cal. 738 The 
only case in which applications at the mstance of private parties against orders oi 
acquittal could be entertained arc those in which there has been a failure of justice 
through want of jurisdiction or a fa lure to understand the law applicable to the case — 
U Min V Maung Talk, 32 Cr L J 928, 132 I C 545, 8 Rang. 663, A I R. 1931 Rang 94. 
Ind Rul. 1931 Rang 177, 1931 CrC. 382, following Nga Po Pyaw v. Nga Po Nwe, 
42 I.C. 330, 3 UBR (1917) 19. 18 CrL.J. 970 

It 15 open to the High Court to set aside an order of acquittal at the instance 
of any parly other than Government, coming to Oie High Court in appeal under 
sec. 417, Cr P. C , and a pnvate complainant has focus standi in such proceedings. 
No distinction can be made between a petition for reviaon by a pnvate complainant 
and a case reported by a Sessions Judge or a District Magistrate and interference 
by the High Court is not limited to cases where there has been an error of law or 
apparent injustice resulting in misappreciation or misapprehension of a legal pnnciple 
—Sham Lai v. Chamatt La}. AIR 1939 Lah. 406 (411), 41 P.LR. 175. ILR. 1939 
Lah 116,, 40 CrLJ. 942, 184 I.C 35& 

The High Court has power to interfere with an order of acquittal in revision; 
otherwise the Code would not contain the provisions in sec. 439 (4) that in tes-iaon 
a High Court should not comert a finding of acquittal into one of convuction. The 
question is one of discretion as to whether in any particular case the High Court should 
or should not order a retnal — Ram Khdauan v. Shea Nandan. 33 CrLJ. 8S5, 140 I.C. 
122, 1932 A L J 166. A I R. 1932 AU 191, 1932 Cr.C 207, 54 All 413, Ind. RuL 1932 AIL 
613. Though the High Court has junsdiction to interfere In revision with an acquitlaL it 
shall ord nanly e.xcrcise this jurisdiction sparingly and only in serious cases where it is 
urgcntly'demanded in the interests of public justice, to prevent a gross miscarTiage of 
_ justice— Nauif Ram v. Khazan, 19 AXJ. 589, 61 LC. 161, 22 CrXJ. 337; Foujdar v. 
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Kas!. 42 Cal. 612 (616). 27 I.C. 186. A.LR. 1915 Cal 388, 19 C.W.N. 184. 21 CL J. 53. 
16 Cr.L.J. 122; Hrishikesh Mandal v. Abadhaul Mandal, 44 Cal. 703, 38 I.C 421, A.IR. 
1917 Cal 159, 21 C.W.N. 250, 18 Cr.L.J. 309; Maula Bakhsh v. Rias Ahmed, 37 Cr.L.J. 
490. 161 I.C. 828. 1936 O.W.N. 384; Piamatha v. P. C. Lahiri, 47 Cal. 818. (827) ; Natesa. 
28 M.LJ. 690; Vellayanambalam v. So/ai, 39 Mad. 505; Rameshicdr, 53 Bom. 554; 
Farakanakkan v. Amir. 20 L.W. 327, 26 Cr.L.J. 249; Sankarlinga v. Narayara, 45 Mad. 
913, A.I.R. 1922 Mad. 502. 68 I.C 615, 23 Cr.L.J, 583, 43 M.LJ. 369 (F.B.); 
Pakeltcan v. Sa/jf£> Singh, 19 A L.J. 382, 22 Cr.L.J. 597, 6 All 484; faredoon Catcasji, 
41 Born. 560 (562); Mekr v. Nut Md. 26 P.L.R. 644, 26 CrLJ. 1596; Panchan v. 
Upendra, 49 All. 254 , 27. Cr.L.J. 1407; Wja Pa Pyau) v. Nga Po A.I.R. 1917 
U.B. 7. 42 I.C. 330, 3 U.B.R. 19. 18 Cr L.J. 970; Siban Rai v. Bhagtvanl. 5 Pat. 25, 27 
Cr.LJ. 235. AIR. 1926 Pat. 176, 92 I.C 219, 6 P.L.T. 833; Kamikha Perskad, 2 
Luck. 680, 28 Cr.LJ. 788 (790); Sher Khan v. Anwar Khan. 23 N.LR. 40. 28 Cr.L.J. 
523 (528); Binda Prasad v. Rifmsudan, 5 N.L.R. 4, 9 CrLJ. 211; Basudeo LaJ-v. 
Bindeshri. A.I.R. 1937 Pat. 646, 1937 P.W.N. 706, 172 I.C. 175. Such an interference 
by the High Court is reserved for exceptional circumstances and for cases in which 
there appears to have been a failure of justice due to some error in a matter of principle, 
but no hard and fast rule has been laid down in any of the decisions or can be laid 
down— Abdnl Afanir v. Kadir Khan. 38 Cr.L.J. 470 ( 471). 167 IC. 894. 9 R.P. 447, 
3 B.R. 377, 1937 P.W.N. 220, 18 P.L.T. 227, A.IR. 1937 Pat. llO. The powers 
possessed by the High Court under this section are verj’ wide. Though the Court 
cannot convert an order of acquittal into one of conviction, yet there is nothing to 
bar the setting aside of the order of acquittal «hen the order it one wholly without 
jurisdiction. The High Court set aade an order of acquittal passed by Bench Magistrates 
vested with Second Class powers In a case under sec. 506, I. P. C.. which they had 
no jurisdiction to try as the accused threatened the complainant with death, holding 
that any acqulesence or even consent could not invest a Court with jurisdiction to 
which It was not otherwise possessed— Rem Udit, 33 Cr.LJ. 511. 187 I.C. 623, 9 
O.W.N. 319, 1932 Cr.C 592. A.LR. 1932 Oudh 251. Ind. Rul 1932 Oudh 263. The 
High Court will interfere with an order of acquittal only where there has been an 
error in law, or where the trial has been illegal or so radically and incurably irregular 
as in fact to have occasioned a failure of justice — Sher Khan \\ Anwar Khan, supra. 
Thus, the High Court will interfere where a Magistrate acquitted the accused disregarding 
the uncontradicted evidence and facts admitted which proved the guilt of the accused, 
and acted illegally in trj'ing a warrant case as a summons case— Satafft; v. KuPPusatni. 
13 ML.J. 225 lATierc the tr>-ing Magistrate, in his judgment of acquittal w'hile 
laying great stress on all considerations that might allect the credibility of the witnesses 
for the prosecution, omitted to conadcr what might be advanced in their fataur, and 
also failed to aopreciate the corroborative \’alue of an important witness for^ the 
prosocjtion, the High Court set aside the order of acquittal and directed a retrial 
Skaik Bagtt v. Raika Singh, 18 C.WJ4. 1244, 26 I.C. 170, A.I.R. 1915 Cal 235. IS 
CrLJ. 722. An order of acquittal will be set aside In revision where the acquittal is 
the result of an alleged composition which turns out to be invalid — IJarnam v. Saw 
Das. 24 CrLJ. 120; Khilawan Singh v. Emp. 38 Cr.LJ. 334. I.LR. 1937 Nag. 2S6. 
166 I.C 926. 9 RN. 154, A.I.R 1937 Nag. 72; e.g., where the Magistrate acquitted 
the accused by allowing the parties to compromise a non-compovdable case — Zakhuddm 
V. Nasiruddin. 24 CrLJ. 186 (Oudh). The High Court will not hesitate to interfere 
where the acquittal is based on a manifest error in law appearing on the face of the 
judgment — Ahmedabad Municipality v. Manganlal, 9 Bom.LR. 156, 5 CrL.J. 171; 
Nanki Baku v. Dkunde. 6 A.LJ. 758; llardeo, 1 All 139; Ram Dayol v. Mata Din, 
38 CrLJ 329. 166 IC 987, 9 RO. 352, 1937 OLR. 82. 1937 A CrC 57. 1937 O.W.N. 
281, A I.R. 1937 Oudh 283 Resision of an order of acquittal may be allowed when 

the order of acquittal is based on an erroneous view of the law Mt. Ilarbans Kaur 

V. Lahari Ram. A.I.R. 1938 Lah. 739 (741). ITS I.C. 791, 40 Cr.LJ. 131. 11 R.L 499. 
following Chotha Ram v. MU Karmon,Bai, A.t.R. 1918 Lah. 44 l-C 169. 8 PJL 
1918; Fakir Chand v. Fakir, A.LR. 1924 Lah, 286, 69 I.C 379 and Nathu Mai v. 
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Abdid Haq. A I R. 1930 Lah. 159, 1930 Cr.C 167, 123 I C. 841, 31 Cr.LJ. 584. See 
also Thamman, A.I.R. 1918 Lah. 188, 44 I C 751, 19 Cr.L.J. 399, 8 P.R. 1918 (Cr.); 
Lalii, 18 PR. 1833 (Cr); Saundeison v. Wdson, 10 PR. 1883 (Cr.)s Achkar Singh, 
A.IR. 1924 Lah 451, 81 I.C. 547. 25 Cr.LJ. 931, 5 Lah 16; Dayal Smgh, AIR. 
1937 Lah. 132, 167 IC. 559, 38 Cr.LJ. 432, 38 P.L.R. 1015, 17 Lah. 604. Although 
the High Court is competent to entertain an application to set aside an acquittal, 
it is not the custom of the High Court to do so on a consideration of the evidence 
at the instance of pnvate individuals eic^t in extreme cases — Khni. 38 Cr.L J. 719 
(720), 169 IC. 96, ILR 1937 Nag. 163, 169 IC 96, 9 R.N. 301, A.I.R. 1937 Nag. 
103. As a matter of practice, the High Court will not go into evidence, as a rule, in 
revision; it mil ordinanly confine its interference lo cases of exceptional circumstances, 
or where there is error of law; nor will it interfere with the acquittal unless the trial 
has been illegal or so radically and incurably irregular as in fact to have occasioned 
a failure of justice. It is not contrary to practice for the High Court to set aside a 
finding of acquittal if that finding is based on an erroneous view of the law. If the 
findings of fact would justify a conviction if a correct view of the law has been taken, 
that should not prevent interference — Straram v. Ttlockchand, 34 CrLJ. 145, 141 I.C 
273, 28 N.L.R, 298, Ind Rul. 1933 Nag 55, A I.R. 1933 Nag 36. 1933 Cr.C. 78, 
foUowing-5ficr Khan v. Anwarkhan, 102 I C 219, 23 N.L.R. 40. A I R. 1927 Nag. 170, 

28 Cr L.J. 523, The High Court will interfere but rarely in revision with acquittals, 
whether put forward on behalf of Government or on behalf of private individuals, 
particularly so m cases where the correctness of the acquittal cannot be considered 
without 3 consideration of the evidence— Xhifawan SingA v Emp., 38 Cr.L.J. 334 (335), 
IL R. 1937 Nag. 286, 166 I.C 926, 9 R.N 154, A.I.R. 1937 Nag. 72. following Canpat, 

29 N.LR. 363, 146 I.C 332, A I R. 1933 Nag 259. 1933 CrC 930, 6 R.N. 85. 35 

Cr.L.J. 28. But when a case comes to the notice of the High Court where the 
acquittal has depended not on an appreaalion of the evidence but has occurred in 
complete disregard of the Code of Criminal Procedure, the High (^ourt should interfere 
despite the fact that no appeal has been preferred by Government— A’Ai/owdn SmgA 

V. Fmp , supra IVhere the trying Magistrate failed to appreciate the question of 

fact which he had to determine m order to adjudicate on the plea of right of private 
defence and there was no proper trial of those questions, the High Court set aside 
the order of acquittal and directed a re-tnal — Abdul Manir v Kadir Khan, 38 CrLJ. 
470 (471), 167 IC. 894, 9 R.P. 447. 3 BR 377, 1937 PWN. 220, 18 P.L.T. 227, 
AIR. 1937 Pat 110. Where the order of the trying Magistrate proceeded on a suppoa- 
tion that a certain bye-law did not exist, though in fact it did, the High Court interfered 
with an order of acquittal and directed a re-tnal — Bala Frasad v Afuiammil, 35 Cr LJ. 
998, 149 IC 612, 1934 ALJ 541, 1934 CrC 200, AIR. 1934 All. 190. A I.R. 1934 
All. 531, 4 A.WR. 569. In regard to grounds of law the Court does not interfere with 
an error or omission or irregulanly unless the same has caused a failure of justice — 
Kama Murti v /ai Indra, 34 Cr.LJ 661. 143 I.C. 852, Ind. Rul. 1933 Oudh 215. 10 

O.W.N. 345, 1933 CrC 562, AIR. 1933 Oudh 257. In Oudh it is well-established 

practice that the Court is loath to interfere m cases of acquittal and the power of inter- 
ference IS exercised if it is proved without any doubt not only that the accused person 
IS guilty but that he has been acquitted on unreasonable grounds — Afendhai Lai v. Beni 
Mad/w, 35 Cr.L J. 416. 146 I C. 523, 6 R-O. 270, 10 O.WN. 999. The High Court wiU 
in revision set aside an order of acquittal and order a retrial, where in a serious 

of rioting m connection with the possession of land, the Magistrate did not mm.. 
tc any finding on the question of possession — Surendra v. /anakt, 53 Cal. 471, 96 I.C. 
527, AIR. 1925 Cal. 945, 27 Cr.LJ. 975 The High Court will interfere where the order 
of acquittal was not passed on the merits, but was made on account of the death of the 
complainant, and the complainant’s son was not allow ed to continue the proceedmg— /«r an 
v. Vamoo Saliu, 1 P.L J. 264, 20 C.WN. 862, 18 Cr.L.J. 151. ^\’he^e the case rras posted 
for an unusual hour (namely, 7 a-M.) and the complaint was dismissed and the accused 
acquitted for non-appearance of the complainant at that time, the High Court inter- 
fered and ordered a retrial; otherwise an offender would escape punishment ihiou^ 
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sheer accident— S«&6/a/» v. Jnukotiobiali. 27 Cr.L.J. 1931, 93 IC. 607, A.I.R 
1927 Mad. 139. An order of acquittal pas%d by the Lower Court will be set 
aside where the judgment of that Court is very summary and contains no discussion of 
the case or distinct findings on the questions involved — Nabin Chandra v. Rajendra, 18 
Cri.J. 519 (Cal ). The High Court vnll Mcercise Its powers to set aside an acquittal, 
where there has been no trial, or where there has been a denial of the right of fair trial 
— Siban Rai v. Bhagiuant, 5 Pat. 25, 6 P.LT. 833, 27 Cr.LJ. ‘235. The High Court 
has, in exercise of its powers under this section, power to set aside an order of acquittal 
passed under sec. 247,'Cr. P. C, and to order the case to proceed from the stage which 
it had reached when the improoer order of acquittal was passed— S<?«« v. /Cisftnomol 
Manghandas, 40 CrL.J. 524, 180 I.C 989. I.L.R, 1939 Kar. 385, II R.S. 193. A.I R. 
1939 S'nd 75. \Vhere there were grave irregularities Tn- procedure and the trial was 
conducted in an atmosphere of prejudice, the High Court interfered with an order of 
acquittal — Gangadhar v. Reid, 25 CW.N. 609 {Khoreal shooting ease), 23 CrL.J. 41. 
The. High Court will interfere in certain exceptional circumstances where a matter of 
public imoortance is involved — Municipal Board v. VadyadJiari, 24 OC. 57, 22 Cr.LJ. 
.^8, 63 I.C. 334? see also Ahmedahad Munieipality v. Manganlal, supra An application 
for revis’on acainst an order of acquittal may appropriately be allowed, when leral points 
alone are involved — Thamman. 1918 P.R 8. But the mere fact that the High Court 
if it were sitting as a Court of Appeal would have come to a different conclusion of fact, 
is no ground for exercismg revisional juris<fction upon a petition against an order of 
acquittal — Vellavanambalam v Solai. 39 Mad 5(S; Mellor v Mutkia. 20 CrLT. 101, 
35 M.L.J. 518! Binda Prasad v. Ripusudan 5 N.LR. 4. 1 I C. 238. 9 CrLJ. 211? 
Damodar v. fuihars'ngh. 26 Cr.L.J. 1348. 89 I C. 388. A I.R. 1926 Nag. 115 The 
High Court should not interfere wth an order of acquittal when the question is merely 
as to the a^preciarion of doubtful evidence, and there is no patent error or defect in 
the order of acquittal ras<ed bv (he Lower Court resulting in grave injustice — Vellavan- 
ombolam v. Sofai. 39 Mad 505? Mellor v. Muthia. 35 M.L.J. 518. 48 I.C. 981. IVhen 
the acquittal of an accused is based on a find’ng of fact, the High Court will not 
interfere in revision— Harpfud. 26 P.L.R. 38. 26 Cr.LJ. 689t Banhe ImI v. Maiku, 
A.IR. 1933 Oudh 430. 10 O.W.N. 1037. 1933 CrC 1315. 146 IC. 638, 35 CrUT. 121. 
In Kine-EmP v. Mr B A. Peters. 11 OWN. 717. 155 I C. 724, A.I.R 1934 Oudh 276, 
1934 Cr.C 773, 36 CrLT 842. 7 RO 616. Dulare v Mst. Sundaria, 11 OWN 718, 
155 IC 726. A.IR. 1934 Oudh 278 1934 CrC. 774. 36 CrLJ. 838. 7 RO 616 and 
Bhola Prasad v. Mst Ram Dularv. 11 OW.N 7i9. 149 I.C. 364, 6 RO 554. 35 Crl^J. 
951, A.I R. 1931 Oudh 280. 1934 Cr.C 776 the view was expressed that an application 
in revision or a reference made on such an anolication must be founded on an acceptance 
of the find ngs of fact of the trial Court that is such an aoolicatlnn or reference can 
onlv be made on a point of law This is not a sound view — Chandrika Prasad. v. 
Mohammad Jnfar. 41. CrLT. 891 (892). 190 IC 266, 1940 OW.N. 757. But the 
High Court will not as a rule, go into e\ndcnce. save in exceptional cases, as where 
the judernent of the facts is manifestly wrong and grossly and palnablv unjust — 
Rama Mnrtt v. Jal India sunra: Ma'lmra v. Chakra, sunra See also Atma Ram, 
'•A.IR 1914 All. 846, 4 AWR. 246. 1934 CrC 1033. 36 Cr.L.T. 490. 154 IC 315; 
and Din Mahomrd v Ilahi Baksh, 35 PLR. 730 Where the trial Court has 'acquitted 
the aerj'<‘d after clving due weight to all evidence on the record, the High Court wiil 
not interfere— AfeAr Nur Md. v. Sur Md.. 26 P.L.R. 644. 26 Cr.LJ, 1596 I'liere 
the Magistnte took one vriew of the oral evidence and the Sess’nns Judge took the 
onposUe view, and there was no leeal po<nt or question of jur«d'clion ins’olved. held 
that there was no tronnd 'or interference scith the order of acruitf.sl — Khem Chand v. 
Lalu 3 BurL 1. 323. 26 CrL.T. 511. Arcor^ng to the Oudh Chief Court the u"«hot of 
the whole natter would seem to be tVs that the High Court will not on an anpl cation 
in rc\’is‘on ara'nst an acouittal treat the case before it as a case of O'Neal It will 
rot be trerared to interfere iinl'*ss th^re are ercentional matters comrering it to do 
so. as for cra~nle. where the Maci$*rate doe* not anpear to have exercised an inntrt'al 
judicial mind in considering the evidence, where he has entirely left esridcncc out of 
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condderation or has relied upon evidence whidi is not to be found on the record. 
It is going too far to say that the High Court must accept loyally the findings of facts 
of the trial Court or the lower Appellate Court, as the case may be, but at the same 
time it is obvious that the power to interfere is one to be exercised most sparingly and 
only when 4here appears to have been a jmscarriage of justice or a perverse and 
unreasonable decision. The High Court cannot be asked to set aside the order of 
acquittal and direct a re-trial merely on the ground that it should take a different 
view of the evidence from that which has been taken by the Magistrate who tried the 
case and had the witnesses before him — Chandnka Prasad v. Mohammad Jafar, 41 
Cr.LJ. 891 (893), 190 I.C. 266, 1940 O.W.N. 757. 

A single mistake on the part of an appellate Magistrate of misreading the evidence 
of a witness would not justify the use of extraordinary power which the High Court has 
in revis’on of setting aside an order of acquittal — Ratho Singh v. Rambmch Stngh, 39 
Cr.LJ. 968, 177 IC. 999. 11 RP. 205, 5 B.R 21. ALR. 1939 Pat 28. A mere-error of 
'procedure is not by itself a good ground for setting aside an acquittal; thus, a mcr^^or 
0 * improper admission of evidence whidi was not essential to a result which miehtrave 
been come to wholly independent of it, is not a ground of interference— Ganga Singh v. 
Rambhajan. AIR. 1925 Pat 165, 25 CrL.J. 1266 (Pat.); so also, an omission by 
the Appellate Court to serve the notice of appeal on the complainant or on the officer 
appointed under sec. 422 is not a ground for setting aside the order of acquittal parsed 
by the Appellate Court — Parakanakkan v Amtr. 20 L W 327, 26 Cr L J 249, 84 I C. 
249, AIR. 1924 Mad 837 The High Court will not interfere in revision with an order 
of acquittal passed by a Magistrate of competent jurisdiction who has taken a correct 
view of the law, e g , an order of acquittal passed by a Magistrate on a prosecution for 
an alleged offence under sec. 225, I P Code, irregularly instituted on a report sent 
in bv a Munssf which was treated as a complaint— Singft. 47 All 409, 23 A L,J. 
189. 26 CrLJ 865. ^ 

The High Court shall always be reluctant to interfere with an order of acquittal, 
specially when the real dispute between the parties can be properly decided In a civil 
tctlon-^OTporation of C<ilc«f/a v Bengal Dooars Railway Co , AIR 1940 Cal. 531, 
44 C.W.N. 648. ILR. (1940) 1 Cal 585. 

The above remarks equally apply to cases of revision against an order of discharge 
under sec 253; and the High Court would be unwilling or very reluctant to interfere 
with an order of discharge based on a consideration of all the prosecution evidence, 
when no evidence has been shut out and there is no iDegality or irregularily in the 
procedure adopted by the trying Court, even if the High Court should on the materials 
on the record consider that it was a fit case for the framing of a charge and putting the 
accused on his defence — Mellor v. Mulhia Chetly, 35 MLJ. 518, 20 CrL.J. 101, 48 
I C. 981. 

Converting acquittal into conviction: — ^Thc High Court may interfere with an 
order of acquittal, when such interference is urgently demanded in the interests of justice 
(see supra) ; but it cannot convert a finding of acquittal into one of conviction So, it 
cannot set a^'de the order of acquittal passed by the Sessions Judge on appeal, and 
restore the order of conviction of the trial Court — Ramtskivar, 53 Bom. 564, 30 CrLJ. 
1062 (1064), AIR. 1929 Bom 306. 1929 Cr.C 135. 119 IC. 643. 31 Bom.LR. 529. 
Thus, where the trial Court convicted the accused under section 376, Indian Penal 
Code but the Sessions Judge on appeal altered the comiction into one under section 
366, I. P. Code (ic, acquitted the accused under section 376 and convicted him 
under sec. 366) and the High Court found the con«clion under sec 366 to be wrong, 
the High Court set aside the conviction under sec 366. I. P. C., discharged the accused, 

but could not restore the con\nctlon of (he trial Court under sec 376. 1. P. C C. C. 

Sircar. 3 Rang. 63, 26 Cr.L.J. 1119 (1120). 4 B*jrL.J..29. After revis'ng the order of 
acquittal, the proper order of the High Court must be one remanding the ca«e to the 
lower <^it and directing the tetnal of the accused poson — Rameshwar v. Cotind, 23 
CR.-92 
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AL.J. 433, 87 I C. 426, A.I.R.1925 AIL 473, 26 Cr.L J. 970? B'alwant, 9 All. 134, 1886 
A.W.N. 322 (F.B.); Hot Piari v. Nathe Lai. 22 Cr.LJ. 97 (All.), 59 I.C 401? Nond 
Pam V. Khazatt, 19 A.L.J. 589, 22 CrXJ. 337; Ma Nyen v. Moung Chit, 7 Rang 
538, A.I.R. 1929 Rang. 321, 120 I a 912, 31 Cr.L.J. 186, 1929 Cr.C. 497. Sub- 
section (4) of this section clearly lays do^ra that the High Court cannot convert 
a finding of acquittal into one of conviction by acting on its revisional ade. There 
is, however, no prohibition in that section against the High Court ordering a re- 
trial, even where there has been an acquittal and there has been no appeal pre- 
ferred by Government against sudi an acquittal. The power to order a re-trial 
is unrestricted and such an order does not amount to a conversion of a finding 
of acquittal into one of contnction, which ob^dousIy means convicting an accused 
straight off, who has already been acquitted by a subordinate Court — Sarda Prasad 
V. Emp., 38 Cr.L.J. 521 (524), 168 IC. 17, 1937 A.Cr.C. 1, 1937 ALJ. 143, 1937 
A.W.R. 66. 9 R.A. 623, A.L.R 1937 All. 309, A.I.R. 1937 All. 240. Though the High 
Court, in exercising re^sional powers against orders of acquittal, can go into the, 
question of fact, still it cannot then and there convict but can only order retrial— 
ViTumal V. Sadhu, 1908 P.LR. 157, 8 Cr.LJ. 462. But the High Court will not 
order a retrial, when such order would be tantamount to converting an acquittal into 
conviction. Where owing to non-recording of evidence or improper recording of in- 
admissible evidence, the High Court reverses an order of acquittal, it can direct a 
retnal; but in a case where there is no erroneous recording or shutting nut of evidence, 
if the High Court were to set aside the acquittal and order a retrial on the same 
evidence, it would be the same thing as sending the case to a Magistrate with directions 
to convict; in other words, it would be for all practical purposes converting an acquittal 
into conviction — Nyerx v. Mg, Cktt, 7 Rang 538, A.I.R. 1929 Rang. 321, 120 IC 
912, 31 Cr.L.J, 186, 1929 Cr.C. 497. It is clear that, though the High Court should 
not, in revision, direa a re-hearing of an appeal ^ the ground that the Appellate Court 
had taken a mistaken view of the facts, (for that would be tantamount to a direction 
to take the view that commended itself to the High Court, and in effect to direct that 
an acquittal be turned into a conviction), yet the High Court can, and should, in 
proper cases where the Appellate Court has misdirected itself on a point of law,. point 
out the error and direct the re-hearing of the appeal— Mo Thaung v. Nandiya, 39 
Cr.LJ. 623 (624), 175 IC. 547, 1938 Rang.L.R. 121, 10 R.R. 511, A.I.R. 1938 Rang. 
193. But the High Court in revirion set aride an appellate order of acquittal where 
the Judgment did not contain a proper discussion of the evidence and of the questions 
involved — Nabin Chandra v. Rajendra Nath, 18 Cr.L.J. 519, 39 I.C. 487, A.IJ?. 1918 
Cal. 392. The High Court has power to interfere in revision with an appellate jadgment 
of acquittal, and though the power should be sparingly exercised, it would be wrong 
to refuse to exercise it in cases where there has been a failure of justice by reason 
of the Appellate Court not having brought a judicial mind to bear upon the evidence 
— Salish Chandra Das v. Chinta Haran Saha. 39 Cr.LJ. 988 (991), 178 I.C. 56, 43 
C.W.N. 25, 67 C.L J. 571, A.I.R. 1938 Cal. 613. 11 R.C. 316. 

The High Court, as a Court of Appeal, is not debarred from converting a finding 
of acquittal into one of conviction, because sec. 439 (4) limits the powers of the High 
Court when acting as a Court of Revision, and not as a Court of Appeal. An Appellate 
Court has no such restriction under sec 423. d. (a). But as a Court of Revision, the 
High Court cannot convert an acquittal into conviction— Bali Reddi. 37 Mad. 119 
(122, 123) 5 JabanuUa. 23 Cat 975 (979); Baaar Shah. 37 Cr.L.J. 1039 (1W3), 164 I.C. 
899, A I R 1936 Pesh. 172. 

The only way of securing conviction in a case of acquittal is by an appeal by the 
Local Government against the order of acquittal— SAro Darshan. 44 All. 332 ( 333), 23 
Cr.L.J. 202. 

An order under sec 471 is not an order of conviction. Therefore, where the accused 
was acquitted by the Lower Court on the ground that he was insane, the passing of 
an order under sec. 471 by the High Court in revision does not amount to an alteration 
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of an order of acquittal into one of conviction vdthin the meaning of this sub-section — 
Mohammad, 42 M.LJ. 72, 23 CrLJ. 71. AI-R. 1922 Mad. 54, 65 I.C. 423. 

The Hjgh Court is precluded from converting the finding of acquittal into one of 
conviction, in the absence of a Government appeal But the High Court can convict the 
accused person of an offence under another section of the Penal Code upon which he has 
not been acquitted by the Loiver Court Thu^ in a trial for an offence under sec. 302, 
I. P. C , the trial Court acquitted the accused under sec, 302, I. P. C , but convicted him 
under sec. 323, I. P. C. Held that the High Court can in revision convict the accused 
of an offence under sec. 325, I. P. Code, inasmudi as the trial Court had not considered 
the applicability of sec. 325, I. P. C., and there was no acquittal under sec 325, I. P. 
'Code— V. Mangli, 24 A L J 414, 27 Cr L J. 564, 94 I C. 132. A I.R. 1926 All. 332. 

Conviction of one offence and acquittal of another: — It was held that in 
some cases that the word 'acquittal’ in this sub-section meant a complete acquittal on all 
the facts and allegations charged, and not an acquittal in respect of one charge and con- 
viction in respect of another; therefore, where the accused was convicted by the Magistrate 
of one offence and acquitted of another, in the same trial, the High Court had power in 
revirion to convert the acquittal into conviction — Bhola, 1904 P.R. 12, 1 CrL.J. 942. 
Thus, where the accused was charged under sec 302, I. P C, but was convicted under 
sec. 304, 1. P. C , it was held that the High Court was competent to alter the conviction 
under sec 304, I. P. C , into a conviction under sec. 302, I, P. C —Fazal Khan. 8 Lah 
136, 28 Cr.L J 508 (following Bhola, 1904 P.R. 12). It was explained m a Madras case 
that sub-sec (4) of sec. 439 refers to a case where the tnal has ended in a complete 
acquittal, and not to a case where the trial has ended in a conviction but the Court has 
wrongly applied the law or has wrongly found some fact not proved and has in conse* 
quence held’ that the conviction should be under some section of the I. P. Code other 
^an the section properly applicable — Bali Reddt, 37 Mad. 119 (123) ; follow'ed In Shahu, 
20 SL.R, 352, 27 CrLJ. 1121 (1122). In a Patna case, where the accused was con- 
victed by a Magistrate under sec 205, 1. P. C . but the Sessions Judge on appeal altered 
the conviction into one under sec 419. I. P. C, the High Court being of opinion that 
the former offence had been committed and not the latter, altered the conviction into 
one under sec 205, I, P. Code. The High Court remarked that the substitution of the 
conviction under sec. 419 for one under sec. 205 by the Sessions Judge did not amount 
to an acqutltal of the accused with regard to the offence under the latter section and that 
sec. 439 (4), Cr P Code, was no bar to the High Court re-altering the conviction under 
sec. 419 into one under sec. 205, I P. C — Ganpat Lai. 6 Pat 217, 28 CrL.J. 529 ( 531). 
tVhere the accused was charged under secs. 148 and 326, I. P. C., but the Magistrate 
convicted him under sec, 148 and acquitted him under sec 326, the High Court con%erted 
the acquittal into conviction under section 326, Indian Penal Code — Wazir Kunjxa, 
7 Pat. 579, 30 CrLJ. 673 (675), 116 IC 786. AIR. 1929 Pat. 139. Ind Rul 1929 
Pat. 336. But the Bombay High Court dissented from this view. Thus, where the 
accused was convicted by a Magistrate under set 326. I. P. C, but the Sess ons Judge 
on appeal altered the conviction into one under set 323. held that the order of the 
Sessions Judge was to be taken as an acquittal of the offence under set 326, I. P. C, 
and the High Court could not restore the conviction under sec. 326, because it would 
amount to converting a finding of acquittal into one of conviction — ShivaPutxava. 48 Bom. 
510 (511), 26 Bom.LR. 438, 26 Cr.LJ. 830 (dissenting from. Bhola. 1 CrLJ. 942, 
1904 P.R. 12). The Allahabad High Court also held that an order of acquittal could 
not be converted into art order of coaviction. even though the acquittal was a partial 
acquittal Thus, where the accused was charged with both murder and culpable homi- 
cide, and the Sessions Judge acquitted Mm on the charge of murder but convicted him 
of culpable homicide, the High Court In revirion refused to conrict the accused of murder 
—Sheo Darshan. 44 All. 332 ( 333), 20 A.LJ. 190. 23 Cr.LJ. 202. In a Madras 
case, where the accused was chaiged with murder (sec. 302; 1. P. C) but the Sessions 
Judge convicted him under the second part of sec 304, 1. P. C. held that the High Court 
had no power to conrict the accused of murder. The order of the Sesrions Judge 
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A.L.J. 433, 87 I.C. 426, A.r.R. 1925 Afl. 473, 26 Cr.L.J. 970; Balwant. 9 AH. 134, I8S5 
A.W.N. 322 (F.B.); Hot Piari v. Natke Lai, 22 Cr.L.J. 97 (All.), 59 I.C. 401; Nand 
Ram V. Khazan, 19 A.L.J. 589, 22 CrXJ. 337; Ma Nyen v. Moung Chit, 7 Rang. 
538, A.I.R. 1929 Rang. 321, 120 I.a 912, 31 Cr.L.J. 186, 1929 Cr.C. 497. Sub- 
section (4) of this section clearly lays dovm that the High Court cannot convert 
a finding of acquittal into one of connction by acting on its revisional sde. There 
is, however, no prohibition in that section against the High Court ordering a re- 
trial, even where there has been an acquittal and there has been no appeal p^^ 
ferred by Government against sudi an acquittal. The power to order a re-tnal 
is unrestricted and such an order does not amount to a conversion of a finding 
of acquittal into one of conviction, which obviously means convicting an accused 
straight off, who has already been acquitted by a subordinate Court — Sarda Prosad 
V. Emp., 38 Cr.LJ. 521 (524), 168 I.C. 17. 1937 ACr.C. 1, 1937 A.L.J. 143, 1937 
A.W.R. 66, 9 R.A. 623, A.L.R. 1937 All. 309. A I.R. 1937 All. 240. Though the High 
Court, in exercising re\nsional powers against orders of acquittal, can go into the, 
question of fact, still it cannot then and there convict but can only order retrial— 
Virumat v. Sadhu, 1908 P.L.R. 157, 8 Cr.L.J. 462. But the High Court will not 
order a retrial, when such order would be tantamount to converting an acquittal into 
conviction. Where owing to non-recording of evidence or improper recording of in- 
admissible evidence, the High Court reverses an order of acquittal, it can direct a 
retrial; but in a case where there is no erroneous recording or shutting nut of evidence, 
if the High Court were to set aside the acquittal and order a retnal on the same 
evidence, it would be the same thing as sending the case to a Magistrate with directions 
to convict; in other words, it would be for all practical purposes converting an acquittal 
into conviction— A/<J Nyen v, Afg. Chit, 7 Fang. 538, A I.R. 1929 Rang. 321, 120 I C. 
912, 31 Cr.L.J. 186, 1929 Cr.C. 497. It Is clear that, though the High Court ahould 
r»t, In revision, direct a re-hearing of an appeal on the ground that the Appellate Court 
had taken a mistaken view of the facts, (for that would be tantamount to a direction 
to take the view that commended itself to the High Court, and in effect to direct that 
an acquittal be turned into a contdction), yet the High Court can, and should, In 
proper cases where the Appellate Court has misdirected itself on a point of law, point 
out the error and direct the re-hearing of the appeal— A/o Tkaung v. Nandiya, 39 
CrL.J. 623 (624), 175 I.C. 547, 1938 Rang.L.R. 121, 10 R.R. 511, A.I.R. 1938 Rang. 
193. But the High Court in revision set aside an appellate order of acquittal where 
the judgment did not contain a proper discussion of the evidence and of the questions 
involved— Nobm Chandra v, Rajendia Nath, 18 Cr.L.J. 519, 39 I.C. 487, AI.R- 191® 
Cal 392. The High Court has power to interfere in revision with an appellate judgment 
of acquittal, and though the power should be sparingly exercised, it would be wrong 
to refuse to exercise it in cases where there has been a failure of justice by reason 
of the Appellate Court not having brought a judicial mind to bear upon the evidence 
--Sa/isA Chandra Das v. Chinta Horan Saha. 39 Cr.LJ. 988 ( 991), 178 I.C. 56, 43 
C.W.N. 25, 67 C.L.J. 571, A.I.R. 1938 Cal 613, 11 R.C. 316. 

The High Court, as a Court of APPeat. is not debarred from converting a finding 
of acquittal into one of conviction, because sec. 439 ( 4) limits the powers of the High 
Court when acting as a Court of Revisicn. and not as a Court of Appeal. An Appellate 
Court has no such restriction under sea 423, cl. (a). But as a Court of Revision, the 

High Court cannot convert an acquittal into conviction Bali Redii, 37 Mad. 119 

(122, 123); ManwI/o, 23 Cal. 975 (979); BoKor Shah, 37 CrL.J. 1039 (1W3), 164 I.C. 
899, A.I.R, 1936 Pcsh. 172. 

The only way of securing consnction in a case of acquittal is by an appeal by the 
Local Go^•emmcnt against the order of acquittal— SAeo Darshan 44 All 332 ( 333), 23 
Cr.L.J. 202. 

An order under sea 471 is not an order of conviction. Therefore, where the accused 
was acquitted by the Lower Court on the ground that he was insane, the passing of 
an order under see. 471 by the High Court in revision does not amount to an alteration 
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of an order of acquittal into one of conviction mtbm the meaning of this sub-section — 
Mahammad, 42 MLJ. 72. 23 Cr.LJ. 71, AIR. 1922 Mad. 54, 65 I C. 423. 

The High Court is precluded from converting the finding of acquittal into one of 
conviction, in the absence of a Government appeal But the High Court can convict the 
accused person of an oiifence under another section of the Penal Code upon wktch he has 
not been acquitted by the Lower Court. Hius, In a trial for an offence under sec. 302, 
I, P. C., the tnal Court acquitted the accused under sec. 302, I. P. C , but convicted him 
under sec 323, I P. C Held that the High Court can m revision convict the accused 
of an offence under sec 325, I. P. Code, inasmuch as the trial Court had not considered 
the appbcability of sec 325, I. P. C, and there was no acquittal under sec 325, I. P. 
'Code— Dwi/t v, Mangli, 24 AL J. 414. 27 CrL.J. 564, 94 I C. 132, A.I.R. 1926 All. 332. 

Conviction of one offence and acquittal of another: — It was held that in 
some cases that the word 'acquittal' in this sub-section meant a complete acquitta’ on all 
the facts and allegations charged, and not an acquittal in respect of one charge and con- 
viction in respect of another; therefore, where the accused was convicted by the Magistrate 
of one offence and acquitted of another, in the same tnal, the High Co*jrt had power in 
revision to convert the acquittal into conviction — Bhola, 1904 P.R 12, 1 CrLJ. 942. 
Thus, where the accused was charged under sec 302, I. P. C, but was convicted under 
sec. 304, 1. P. C., it was held that the High Giurt was competent to alter the conviction 
under sec. 304, I. P. C, into a conviction under sec, 302. I. P C—Faeal Khan. 8 Lah. 
136, 28 Cr.L.J. 508 (following Bhola, 1904 P.R. 12). It was explained m a Madras case 
that sub-sec. (4) of sec. 439 refers to a case ^ere the trial has ended in a complete 
acquittal, and not to a case where the trial has ended in a conviction but the Court has 
wrongly applied the law or has wrongly found some fact not proved and has in conse- 
quence held that the conviction should be under some section of the I. P Code other 
than the section properly applicable— Fo/t Reddt, 37 Mad 119 ( 123) ; followed in Shahu, 
20 SL.R. 352, 27 CrLJ. 1121 (1122). In a Patna case, where the accused was con- 
victed by a Magistrate under sec 205, 1. P. C . but the Sessions Judge on appeal altered 
the Conviction into one under sec. 419, I. P. C, the High Court being of opinion that 
the former offence had been committed and not the latter, altered the conviction into 
one under sec 205, 1. P Code The High Court remarked that the substitution of the 
conviction under sec. 419 for one under sec 205 by the Sesrions Judge did not amount 
to an acquittal of the accused with regard to the offence under the latter section and that 
sec. 439 (4), Cr P Code, was no bar to the High Court re-altering the conviction under 
sec 419 into one under sec. 205, I. P. C.'~Ganpat Lai, 6 Pat. 217, 28 CrLJ 529 ( 531). 
^Vhe^e the accused was charged under secs. 148 and 326, I. P. C . but the Magistrate 
convicted him under sec. 148 and acquitted him under sec. 326, the High Court converted 
the acquittal into conviction under section 326, Indian Penal Code — Wam Kunjia, 
7 Pat. 579, 30 Cr.LJ. 673 (675), 116 IC. 786. AIR. 1929 Pat. 139, Ind. Rul 1929 
Pat. 336. But the Bombay High Court dissented from this view. Thus, where the 
accused was convicted by a Magistrate under sec 326, I. P. C, but the Sess ons Judge 
on appeal altered the conviction into one under sec. 323, held that the order of the 
Sessions Judge was to be taken as an acquittal of the offence under sec 326, I. P. C. 
and the High Court could not restore the conviction under sec. 326, because it would 
amount to converting a finding of acquittal into one of conviction— SAimAii/rava. 48 Bom. 
510 (511), 26 BomL.R. 438, 26 CrLJ. 830 (dissenUng from Bhola. 1 CrJ_J. 942, 
1901 P.R. 12). The Allahabad High Court also held that an order of acquittal could 
not be converted into an order of connetion. even though the acquittal was a partial 
acquittal. Thus, where the accused was charged with both murder and culpable homi- 
cide, and the Sessions Judge acquitted Mm on the diarge of murder but convicted him 
of culpable homicide, the High Court In reviriem refused to convict the accused of murder 
— S/ica Daxshan, 44 All. 332 ( 333), 20 ALJ. 190. 23 Cr.LJ. 202. In a Madras 
case, where the accused was charged with tmirder (sec. 302. I. P. C) but the 
Judge conv^cted him under the second part of sec. 304, 1. P. C. held that the Ffigh Court 
had no power to convict the accused of murder. The order of the Sesrions Judge 
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amounted to an order of acquittal in rwpect of the charge of murder, and the High Court 
had no power to do what would be tantamount to converting a finding of acquittal into one 
of conviction. The finding of acquittal referred to in s. 439 (4) does not necessarily mean 
complete acquittal. The wording of the section says nothing about the acquittal being 
partial or complete. It includes cases where there has been an acquittal in respect of a 
particular offence, and a conviction in reg>ect of another — Subba ChukU, 50 Mad. 259, 
52 MLJ. 707, 28 Cr.L.J. 397 (dissenting from Balt Reddi, 37 Mad. 119). These con* 
flicting views have been recently considered in a case coming before the Judicial Com- 
mittee, and they have laid down that if the accused is diarged mth murder {sec. 302, 
I. P. C.) but is convicted by the Sessions Judge of culpable homicide not amounting to 
murder (sec. 304, 1. P. C.), it amounts to an acquittal tti respect of the charge of murder 
under sec. 302 (although the Sesaons Judge has not recorded an express finding of 
acquittal on this charge of murder), and the High Court cannot in revision con^ct the 
accused under sec. 302, for that would be tantamount to converting a finding of acquittal 
into one of conviction; and that the 'acquittal' mentioned in sec. 439 (4) does not con- 
template only a complete acquittal in respect of ali charges and offences but includes a 
case where the accused has been acquitted of the charge of murder but convicted of the 
offence of culpable homicide not amounting to murder — Kishan Singh. 50 All. 722 (P.C.), 
33 C.W.N. 1 (3. 5. 6), A.r.R. 1928 P.C, 254, 111 I.C. 332, 51 I.C. 390, 26 A.L.J. 1099, 30 
BomLR. 1572, 29 P.LR. 575. 55 Mi.J. 786. 29 Cr.L.J. 828 (P.C.) (approving 44 AIL 
332, and 48 Bom. 510, and overruling the view of 37 Mad. 119)? /ado Rahim v. Emp., 
A.I.R. 1938 Sind 202, 178 I.C. 520. 40 CrLJ. 93. The bar in sub-section (4) of this 
section applies to a partial as well as to a total acquittal— /flrfo Rahim v. Emp , supra; 
Khudu V. Emp., 40 CrL.J. 375 (377), 180 I.C 418. A.I.R. 1939 Sind 57, 32 SL.R. 18. 
11 R.S. 173. The contrary view taken in 8 Lah. 136, 1904 P.R. 12, 20 SLR. 352, 48 
Mad. 774, 6 Pat. 217 and 7 Pat. 579 is overruled. See also Hasan Khan, 8 O.WN. 
1299, 33 Cr.L.J. 162. 135 I.C. 382. A.I.R. 1932 Oudh 25, Ind. Rul. 1932 Oudh 30. 1932 
Cr.C. 57; Ebrahim, 33 CrL.J. 360. 136 I.C. 836, A.I.R. 1931 Rang. 321, 1931 Cr.C 
1007, Ind. Rul. 1932 Bom. 91, where it has been held that the High Court in revision 
cannot alter a conviction under sec. 323, I. P. C, into one under sec. 325, I. P. C 
'The High Court has power under the combined provisions of sec. 423 and see. 439, 
Cr. P. C,, to alter the conviction under sec. 326, 1. P. C., to one under sec. 302, I. P. C. 
In Kishan Singh's case, their Lordships of the Privy Council expressly stated that they 
did not decide the point as to the combined powers of the High Court imder the two 
sections decided in Bali Reddi's case— A.I.R. 1933 Lah. 661 (664), 35 Cr.LJ. 250, 
35 P.LR. 238, 1933 Cr.C. 883, 146 LC. 949. See Note 1148. 

The Rangoon High Courts holds that where a man charged with murder has 
consncted by the Sessions Judge for a minor offence, 'the question whether the High 
Court can convict the man of murder (of which he has been acquitted by the Sessions 
Judge) depends on whether the High Court is dealing with the case both as an Appellate 
and a Re\isiona! Court, or whether it Is merely acting in its re\’isional capaaty. If the 
High Court is acting both as an Appellate and a Revisional Court, it can convict the 
appellant of murder and sentence him to death (On Skwe, 1 Rang. 436, 25 Cr.L.J. 247). 
But if it is acting solely as a Court of Revision, it cannot convert the acquittal of murder 
into conviction— A'iin Tkein, 4 Rang 140, 5 Bur.L.J. 80, 27 Cr.L.J. 1393. 

U'herc the accjscd was convicted by a Magistrate under sees. 420 and 507, I. P. 
Code, but on appeal the Sessions Judge held that secs. 420 and 507 were not the proper 
sections applicable on the fact and altered the conviction into one under secs. 383 and 
508, 1. P. C, the High Court can convict the accused under sed 420 and 511, I. P- Cod® 
(attempt to cheat). Such an order would not amount to an alteration of acquittal into 
conviction, because the Sessions Judge has not considered whether the accused was guilty 
of an attempt to cheat and has not recorded any finding of acquittal on such a charge, 
and the prohibition In this ebuse did not apply to this case. The ease is one in which 
it was difficult to say what the offence committed by the accused was on the facts proved. 
In rjch a case it was doubtful whether the alteration of one section into another by the 
Sessions Judge could be said to be a case of 'acquittal' under the former section, within 
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the meaning of this clause— /« re Doraisamy, 48 Mad. 774, 48 M.L J. 190, 26 Cr.LJ. 755, 
A.I.R. 1925 Mad. 480. 

1220. Sub-section (5) — No revision where right of appeal exists: — 

Under this sub-section, the High Court 5s precluded from exercising the powers of revision 
at the instance of the accused who had a nght of appeal but did not exerase it — 
Nandeyappa, 8 BomLR. 851, 4 CrLJ. 4465 Dinonath v. Rajcoomar, 3 Cal. 537; 
Bkagwan Singh, 1907 P.R. 20, 6 Cr.LJ. 263; Ndambar, 2 All 2765 Gurdii Singh, 1904 
P.L.R. 1; Saravayya, 44 M L J. 3665 X-taman Hangu, 35 Bom. 253; Juma, 8 S L R. 2295 
Hajbhagwandas, 14 S.LR 173, 22 CriJ. 313, 60 I.C IOOI5 Jamnadas Nathji Shah, 
38 Cr.L.J. 606, 168 I.C. 718, ILR. 1937 Bom. 263. 39 Bom.L.R. 82, 9 R.B. 393, A.I.R. 
1937 Bom. 153. And, therefore, it is impossible for an appeal hied beyond limitation 
to be-treated as an application for revision as far as Cnminal Procedure goes — Gertmal 
V. Shews Ram, 20 SL.R. 90. 95 I C. 316, AI.R. 1926 Sind 215, 27 CrLJ. 780 
(781). Where the accused who had a nght of appeal to the Sessions Judge did 
not appeal but came in revision before the High Court, this Court would be pre- 
cluded from beanng the applicant, and in sudi a case the High Court cannot 
even mterfere suo motu, for that would be an evasion of the statute, which the 
Court cannot permit — Nuran, 18 SL.R. 262, 25 Cr.L.J. 13625 Juma, 8 SLR 229 
19 CrLJ. 252. See also Jamnadas Nalhji Shah, supra. Thus, in an apphcation 
by an accused person for revision of an order of a Magistrate refusing to allow 
a private vakil to appear on his behalf, it was held that the case was not one for 
interference in revision because the accused could have appealed from his conviction 
and made it a ground of appeal that he was improperly deprived of legal assistance at 
the trial— Saravayya, 44 M L J. 366, AIR 1923 Mad. 484. Where a complaint is made 
by a Court under sec 476, the accused has a right of appeal to a superior Court and 
it 18 not competent to the High Court to quash the proceedings in revision — Abdul 
Karim, 10 PiT. 161, 117 IC. 309, Ind. Rul 1929 Pat 421, A.IR. 1929 Pat. 640, 30 
Cr.L.J. 765 (766). But there is no inRexible rule that where the accused has a nght 
of appeal and does not exerase it, the Hign Court cannot exeiase its revislonal powers 
under this section) but such powers should be sparingly used and in every exceptional 
circumstances— Ala Baksh, 6 All. 484. Ordinanly, when an accused has a nght of appeal 
but has not exercised the same, the High Court will not permit him to apply in revision 
instead. But where the effect of not allowing the revision is to make him suffer long 
penods of imprisonment when under the law a sentence of only a few months could be 
imposed on him, the High Court will interfere under the general powers of revision 
—In re Pavanat. 20 L W. 914, 86 I.C 283, A.I R. 1925 Mad. 239, 26 Cr.L J. 747. 
^Vhe^e in a particular case an appeal lies only to the High Court, eg, m case of 
conviction imder sec. 124A, I P. Code, an appeal against which lies only to the High 
Court under sec. 408 (c) of this Code, the accused may make an application for revision 
to the High Court, instead of preferring an appeal Cf. Balkmhna Sharma, 54 All 331, 
1932 CrC. 150, Ind. Rul. 1932 AIL 351, 137 IC 686, 33 Cr.L.J. 528, 1932 ALJ. 39. 
A.I.R. 1932 All. 125. 

The prohibition in this sub-secticm is limited only to those cases in which the High 
Court is asked to interfere at the tnslance of (he party who could have appealed, but 
has not done so It leaves untouched (he power of the High Court to exercise Its 
revisional powers under sub-sec. (1) of this section in all other cases, namely, those in 
which the records have been called for by itself, or which have been reported to it for 
orders under sec 438 or which otherwise come to its knowledge — Pars Ram, 32 Cr.LJ. 
700 ( 703), 131 I.C 353. A.I.R. 1931 Lah. 145. 32 PLR. 71. Ind. RuL 1931 Lah. 419. 
1931 Cr C 2575 or which came to its knowledge on the application of a third party who 
had no right of appeal— A/o/iaHfo/, A.IJI 1930 Oudh 497, 7 O.WN. 895, 123 I.C 221, 
32 Cr.LJ. 104, 1930 CrC 1161. No doubt, the High Court has jurisdiction to 
entertain applications in revision, where no ri^t of appeal has been exercised, where 
the application is made by a third party but entertaining such an application seems 
somewhat in breach of the provision of this sub-section — Canish, 32 CrXJ. 471, 130 LC 
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25, 55 Bom. 353, 1931 Cr.C. 188, 33 Bom L.R 56, A.I.R. 1931 Bom. 140, Ind. Rul. 1931 
Bom. 233. Where a party aggrieved has a right of appeal which he has deliberately 
elected to leave unused the High Court shall, as a rule, be slow to interfere in revision 
either on its own motion or at the instance of any unauthorUed third person— T</«mal, 
A.I.R. 1932 Sind 211, 1932 Cr.C. 902, 34 CrXJ. 67, 26 S.L.R. 345, 140 I.C. 697. See 
also Nga Nyum, A.I.R. 1935 Rang. 393; Junto, A.I.R. 1914 Sind 139, 28 I.C.' lOS, 
16 CrL.J. 252, 8 S.L.R. 229; Harbkagttandas, A.I,R. 1920 Sind 75, 60 I.C. 1001, 
14 S.L R. 173; Janu Fakir. A.I.R. 1922 Sind 22. 66 I.C. 999, 23 Cr.L.J. 343, 15 SL.R. 
171; Nuran. A I.R. 1925 Sind 206, 82 I.C 754, 25 Cr.L.J. 1362. 18 S.L.R. 262; Httanand, 
A.I.R. 1924 Sind 129, 76 I C. 230, 25 Cr.LJ, 134, 17 S.L.R 245. An application for 
revision would not be entertainable, if the accused has failed to avail himself of his 
right of appeal; but the Court can receive information or knowledge from a third party 
and act upon it of its own zcandShaSabala. 34 Cr,L.J. 1115 (1118), 145 IC 977, 
A.I.R. 1933 All. 678, 1933 A.LJ. 1059, 1933 Cr.C. 1190 (F.B.). The question whether 
the High Court can take action in such cases under sec. 561A, Cr. P. C, was left 
undeaded in Jamnadas Nathji Shah, 38 CrXJ. 606, 168 I.C. 718, 1.L.R. 1937 Bom. 263, 
39 Bom L.R. 82, 9 R B. 393, A.I.R. 1937 Bom. 153 where it was thought very doubtful 
whether a reference under sec. 438, Cr. P, C, by the Sessions Judge, on his own motion, 
could be entertmned by the High Court. 

No appeal after revision: — ^^Vhe^e a case has been heard in revision and orders 
have been passed after the High Court fully went into the facts of the case, the Court 
cannot afterwards hear an appeal in the same case—XonAio Lai, 1890 A.WJ^. 225. 

Revision after appeal: — Although the High Court is competent to interfere in 
revision as well as to interfere on appeal, still it could not have been the intention of the 
Legislature that a person, who had appealed and had the opportuiuty of advancing any 
objection he desired to take to the proceedings of the Lower Court, should again have 
the opportunity of raising any points of bw he may have omitted to raise in the appeal, 
by an application for revision — Venkatachdlam, 2 Weir 573. But the High Court idler 
it has acted as a Court of Appeal, may act as s Court of Revision on special gnnmds, 
e.i , to coirea an error which cannot be set right in appeal For instance, if a man 
should be found guilty of murder and sentenced to 7 years’ transportation, then if the 
prisoner should appeal on the facts the High Court might uphold the finding of guilty 
of murder on appeal, and afterwards as a Court of revision might set aside the sentence 
of 7 years' transportation and pass a legal sentence for murder — Cora Chand, 5 1N'.R. 45. 

^Vhere the appeal has been withdrawn it is the duty of the High Court, when a 
matter has been brought to its notice which it considers should be corrected, to deal 
with it under its revisional powers — Saham Lai, 32 Cr.XJ. 732, 131 I C. 375, A.I.R. 1931 
Lah. 97, 31 P.LR. 990, 12 Lah.L.J. 312, Ind. RuL 1931 Lah. 471, 1931 Cr.C. 161. 
See Pitehai v. Md, Atkart ated in Notes 380 and 382. 

1221. Sub'Section (6): — By virtue of this new clause, an accused person, 
who has been called upon to show cause why a sentence passed upon him should not 
be enhanced, will have the right of showing not only that the sentence should not be 
enhanced but that the whole conviction is wrong. This amendment enables the High 
Court not only to refuse an enhancement of sentence but also to set aside a conviction if 
the High Court finds that both the sentence and the conviction are equally unjustifiable. 

Prior to this amendment, in cases that came up before the High Court for enhance- 
ment of sentence, it was the practice to accept the convinion as conelusive, and to 
consider the question of enhancement of sentence on that basis; see Ckinto, 32 Bom. 162, 
7 Cr.LJ. 119, 10 BomX.R. 93. But this is no longer correct; the amendment is intended 
to give the accused person, who has been brought to the bar of the High Court to answer 
why a sentence passed upon him should not be enhanced, the right of showing by argument 
a fentioji not only that the sentence should not be enhanced but that the conWetion itself 
is wrong and should be set aside— AfoWco. 26 Cr.LJ, 821, 86 I C 469. A.I.n. 1925 Nag. 
321i /orebliai. 50 Bom. 783, 27 CrXJ. U73 (1170. 97 I C. 8(S. A.1 R. 1926 Bom. 555. 
28 BomXR. Kfil, dissenting from A/e»g«I Naran, 49 Bom. 450, 87 I C. 424, A.IJL 
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1925 Bom. 268, 26 CrL.J. 968, 27 Bom LJL 355. The effect of the enactment of this 
sub*section is that the High Court v.hen adjudicating upon an application for enhance> 
ment of sentence, is converted into a Court of Appeal against conviction and the accused 
IS entitled to show that his conviction was unjustified — Te} Ram, 27 P.L.T. 112, 92 
I C. 892, A.I.R. 1927 Lah. 34, 27 Cr.L J. 380 (381). An accused person when showing 
cause why his sentence should not be enhanced, is entitled to show that the whole tnal 
was illegal (e.g., as contravening the provisions of sec. 234), though the question of 
lUegahty was not raised at the trial — Mananl, 49 Bom. 892, 27 Bom.L.R. 1343, 27 
Cr.LJ. 305. 

This sub-section was only added when the Code was revised in 1923. It is important 
to note that the initial words are “notwithstanding anything contained in this section,” 
and not “notwithstanding anything contamed in this Code" It would seem clear, 
therefore, that this sub-section can only refer to sub-sec. (5) of this section, and means 
that, although a party who has not appealed cannot be allowed to make an application 
in revision, yet, if proceedings are taken against him in revision and notice to show 
cause why his sentence should not be enhanced is issued to him, he shall, in showing 
cause, be entitled also to show cause agzunst his conviction — The King v. Ngo Bo Soing, 
A.I.R. 1939 Rang. 392 ( 393), 41 CrL.J. 108, 185 I.C. 142. 

tVhen the High Court sets aride an order under sec. 562 (1), Cr P. C , and passes 
a sentence on the accused in lieu thereof, the accused cannot claim to be heard on the 
merits because the High Court does not thereby enhance a sentence or act under 
see. 439 (6), Cr. P. C., as the enhancement of a sentence presumes there is a sentence 
to be enhanced — Mho Ghulam Hussain, AIR. 1939 Sind 339, 41 CrLJ. 187, 185 I.C. 
428, I.L.R. 1940 Kar. 88. 

When a case comes to the knowledge of the High Court by an appeal having been 
filed It is not derirable, i! the appeal is admitted, to issue a notice at the same time 
on the accused, under this section, asking him to show cause why the sentence passed 
upon him should not be enhanced — Mangal Natan, A.I.R. 1925 Bom 268, 87 I.C. 424, 

26 Cr.LJ. 968, 49 Bora 450, 27 Bom.LR 355j Ramehandta, A.I R. 1933 Bom. 153 
(156), 35 CrLJ 747, 148 IC 553, 35 Bom-LR. 174, 1933 CrC 465 This view of 
law has been dissented from in Babu Fandauiang. ated below 

But where a High Court has given a findmg on appeal as to the guilt of the accused 
person, and subsequently a notice is served upon that person to show cause why his 
sentence should not be enhanced, he is not at liberty under sec. 439 (6) to re-open the 
question of the correctness of his conviction because of the inherent incapacity of a 
Bench of the High Court to reconsider a decision given by another Bench (sees. 369 and 
m)—]otabhai. 50 Bom 783, 97 I C 805, A.I.R. 1925 Bom. 555, 28 Bom.L.R. 1051. 

27 Cr.L.J. 1173 (1175); KoyaPailab, 129 IC. 158.32 BomLR. 1286, A.I.R. 1930 Bom. 
593, 32 Cr.LJ. 242, Ind. Rul. 1931 Bom. 143, 54 Bom. 822, 1930 CrC 1140; Haji 
Khamoo, A.I.R. 1936 Sind 233, 38 CrXJ. 114, 165 1 C. 993, foUowing Khodabux Haji. 
A.I.R. 1934 Cat ICB, 1934 CrC. 156, 35 CrX.J. 554, 147 IC. 1124, 61 Cal. 6 and 
Indetchand, A I.R. 1934 Bom. 471, 1934 Cr.C 1343, 153 I.C. 525, 36 Bom.L.R 954. 
This sub-scction does not destroy and was not intended to destroy the finabty of judg- 
ment of Appellate Courts given by sec. 430, Cnininal Procedure Code — Haji Khamoo, 
supra. It IS opal to a Division Bench of the High Court to eaerdse the powers of 
enhancement vested in it, even after the dismissal of the accused's jail appeal by a 
angle Judge who cannot excrase the jurisdiction of an enhancement under the rules of 
the Allahabad High Court, Chap. 1 (17) (d) — Abdul Qa^um, 34 CrLJ. 1205, 146 LC. 
157, A.I.R. 1933 All. 483. 1933 AiJ. 957, 1933 Cra 830. 55 Alt 715. Similarly, 
where an accused has filed a petition against his conriction and that petition has be» 
dismissed by the High Court (whether in bmine or on the ments) and then proceedings 
are taken against him before the High Court for enhancement of the sentence, the 
accused would be precluded from re-agitatiog the question of the legality of the con- 
viction; because the High Court cannot deade again what it has decided once— 7 r it 
Saiyed Amf. 85 I.C. 727, A.I.R. 1925 Mad. 993. 26 CrLJ. 583 ( 5S6); Sher Singk 
8 Lah. 521, 28 Cr.LJ. 266, 100 I.C 234, A.IJI. 1927 Lah. 217, 28 PLJL 559; Dkanaa 
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Lai, 10 Lah. 241, 30 Cr.L.J. 815 (818), 117 LC. 669, A.IR. 1929 Lah. 797, 1929 Cr.C. 
429, 30 P.L.R 409, Ind. Rul. 1929 Lah. 685; Ramlakhan, 33 Cr.L.J. 155, 135 I.C 522. 
10 Fat. 872. 13 P.L.T. 17, Ind. Rul. 1932 Pat 42, A.I.R. 1932 Pat. 126, 1932 Cr.C. 158j 
Inderchand, 36 Cr.L.J. 351, 153 I.C. 525, 1934 Cr.C. 1343. 36 BomL.R. 954, A.I.R. 
1534 Bom. 471; The King v. Nga Ba Saing, 41 Cr.L.J. 108, 185 I.C. 142, A I.R. 1939 
Rang. 392. The dismissal of a revision petition or an appeal by the High Court does 
not prevent it from enhancing the sentence passed upon the petitioner or appellant 
after giving him notice — In re Satyed Ataf, MIC. 727, 26 Cr.L.J. 583, A.I.R. 1925 
Mad. 993; Ramlakhan, supra. 

Where the Court gives notice to diow cause why the sentence should not be enhanced, 
it ought not to dispose of the appeal before the notice is heard. If the appeal is a jail 
appeal, it ought to be admitted. If the appeal has been argued, before the Court comes 
to the conclusion that there is a case for enhancing the sentence, the Court should refrain 
from passing any order on the appeal until the notice to enhance can be dealt with— 
Babu Pandurang, 35 Cr.LJ. 1435, 151 I.C 865, 36 Boin.L.R, 382, A.I.R. 1934 Bom, 198, 
1934 Cr.C. 649, 58 Bom. 392, dissenting from Mongol Naran, 87 I.C. 424, 27 Bom.L R, 
355, A.I.R. 1925 Bom. 268, 26 Cr.LJ. 986, 49 Bom. 450. See also Khoda Bux. 35 
Cr.L.J, 554, 147 I.C. 1124, A.I.R. 1934 Cal. 105, 37 C.WJ^. 122, 61 Cal. 6, 1934 Cr.C. 
156, where it has been laid down that where the matter has come before the High Court 
OP the motion of the convicted person himself, it may well be that it is open to the 
High Court, if it thinks fit, there and then to give his Pleader the opportunity called 
for by sub-sec. (2) of this seaion. If the Advocate or Pleader representing the convicted 
persons were to state that he wished to consult with his clients or to take further 
instructions, it would only be right and proper that he should have an opportunity of 
so doing and an adjournment might have to be granted for the purpose. See also 
AUl Shaikh. 62 Cal, 932 ( 953), 37 Cr.LJ, 859, 163 I.C. 768. See Note 1218. 

Power of accused to challenge findings of fact r— Where an accused has been 
convicted by a Magistrate, and that conviction has been confirmed on appeal by the Sessions 
Judge, and then a notice is issued to the accused to show cause why the sentence should 
not be enhanced, the accused is entitled under this sub-section to show that his conviction 
is wrong, and in doing so he is entitled to challenge the findings of fact of the lower 
Appellate Court. It ts not correa to say that he can show cause against his conviction 
only on points of law. In showing cause the accused is entitled to argue that the estimate 
of evidence made by the Courts below Is erroneous and that the conviction is against 
tlie weight of evidence upon the record; and the High Court can go into the evidence 
to find whether the conviction can be sustained — Badan Singh, 30 Cr.LJ. 933 (935, 936), 
118 I.C. 577, A.I.R. 1928 All. 150. Ind. Rul. 1929 All. 881, The Lahore High Ckiurt is 
also of opinion that where an accused person, whose conviction has been confirmed on 
appeal, applies in revision, and a notice Is also issued to show cause why the sentence 
should not be enhanced it is competent to him to show from the whole record that he 
ought to have been acquitted, and he cannot be restricted with any considerations that the 
application is in revision only and not an appeal. The High Court can, therefore, go 
through the facta and consider the whole evidence— Kolo, SO P.L R. 437, 116 I.C. 883, 
Ind. Rul. 1929 Lah 595, A.I.R, 1929 Lah. 584. 30 Cr.LJ. 699 (700). But the Smd 
Ccrjrt is of opinion that while this sub-section gives the accused the right to show cause 
against his conviction, he cannot claim the right to attack the findings of fact, if he 
has appealed to the lower Appellate Court and that appeal has been dismissed. If be 
had not appealed but had remained content on account of the light sentence infl.cted 
on him by the trial Court, and then a notice is issued why his sentence should rot 
bo enhanced, he should not be denied the opportumty of challenging the findings 
ol lact, while showing cause against his conviction under this sub-section. But he 
cannot claim the same privilege if he appealed and lost, and the High Court will 
not disturb Uie findings of fact of the lower Appclble Court— Ia*man. 21 S.L.R. 
107. DS I.C 49, A.1JL 1927 Sind 39. 27 CrXJ. 1233 (1234), If he has exercised 
hi* right of appeal and the appeal has been dismissed, he cannot, in showing cnise 
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under this sub-section, challenge the findings of fact of the lower Appellate 
Court, but he can, as m an ordinary revision application, only show cause to the 
extent that the conviction was based on no legal evidence or was manifestly erroneous 
—Shidoo. 29 Cr.LJ. 936 {937), 111 I.C. 856, A.r.R, 1929 Sind 26, 22 SLR. 53. 
And this pnnaple applies whether the appeal was dismissed on the merits or was 
dismissed summarily, because the summary dismissal amounts to an order coniirimng 
the findings of fact and law of the trial Court — Shtdoo, supra In Balumd HotchanJ, 
39 Cr.Lj. 890, 177 I.C..346, A.I.R- 1938 Smd 171, 11 K.S. 58, where the Sessions Judge 
did not dismiss the appeal in the manner^ required by law, the Sind Judiaal Com- 
missioner’s Court heard the accused within reason upon the facts. 

This sub-section gives tne accused person no more right than that when he was 
asked to show cause why the sentence should not be enhanced, he might also show cause 
against his conviction. This section is intended to operate for the benefit of the accused 
person who otherwise would have lost his nght to show cause against his conviction. 
This section does not operate so as to reduce the effect of sec. 423, cl. (2), Cr. P. C. 
So, in a tnal by jury the convicted persons who are showing cause against an enhance- 
ment of their sentences cannot be allowed to have the whole question of their conviction 
re-opened even to the extent of askmg the High Court to consider for itself the whole of 
evidence given at the trial — Khada Btix, 35 CrL J. 554 (562), 147 I C. 1124, 6 R.C. 401, 
A.I.R. 1934 Cal. 105, 37 C.W.N. 1122, 1934 Cr.C. 156. 61 CaL 6j Alej Shaikh, 37 Cr.L.J. 
859 ( 860), 9 R.C 84. 62 Cal. 952, 163 1C 768; Moictaddi v. Emp., 40 CrI..J. 877, 
184 I.C. 206, A.I.R, 1939 Cal 497, 12 R.C. 212; Ramji Volo, A.I R. 1940 Bom. 279 (280), 
41 Cr.L.J. 916, 190 I C. 412, 42 BomJLR. 475, I L R. 1940 Bom. 500; Kathanasobapathy 
Coundan v. Public Pmeculor, 37 Cr.LJ. 909 t912). 164 I.C. 243, 1936 M.W.N. 459, 
A.I.R. 1936 Mad 516, 59 Mad. 904, 44 MLW. 155, 71 M L J. 231, 1936 CrC. 635. 

The provision m sec 439, sub-sec. (6), that the accused shall be entitled to show 
cause against the conviction, means that he can show cause m accordance with law. 
He cannot claim, for example, in revision proceedings to call fresh evidence He can 
only challenge his convicuon m accordance with law, and where the conviction is based 
on the verd.ct of a jury, he has no greater right of appeal than he possesses under see. 
423, and cannot challenge the faas— Rom;t Vala, supra. 

The effect of those decisions is that the High Court cannot examine the facts for 
itself to deade whether the appellants are guilty or not Being placed in that position 
the High Court will not inflict a sentence of death. The result of the failure of the 
Judge to do his duty is that the appellants are precluded from asking the High Court 
to examine the evidence in the case to see whether it is satisfied of their guilt. It 
would be an intolerable position if in such arcumstances they axe to be sentenced to 
death — Moscladdt v. Emp., supra. It is now well settled in the Calcutta High Court that 
on an appeal from the verdict of a jury, an accused person is not entitled to appeal on the 
facts merely because he is called upon to show cause why the sentence should not be 
enhanced. The High Court would not certainly examine the facts in order to see 
whether a sentence should be enhanced or not; otherwise^ it would mean that there 
would be two final Courts of fact on exactly the same evidence, one to deade whether 
the accused is to be convicted and another to decide whether he is to be sentenced to 
an enhanced punishment — Foior AU v, Emp , 43 C.WJ^. 1032. See also 43 C.WJ^. cxl«. 

The combined effect of sec 439 (6) and sec 423 (2) is to entitle the accused to 
question the conviction by showing that the Judge misdrectcd the j'ury or that the jury 
misunderstood the law laid down by the Judge in his charge To hold that see 439 (6) 
confers an unlimited nght of impugnmg the conviction would be to introduce the 
anomaly that a person convicted on the verdict of a jury can question the comictlon 
only within the narrow limits laid down in see 423 (2), but if he has to show cause 
against a motion for enhancement of sentence, his nght to question his conxiction is 
very matcnally enlarged. This was not the intention of the Legislature nor there is 
anything m sec. 439 (6) read with other provisions of the Cr. P. Code which justify 
Lhis view— Bis/mcnafA. A.I.R. 1936 AIL 850 (851), 38 CrXJ. 137, 166 I.C. 176, 1936 
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A.L.J. 12S7. The High Court in conaderiog whether the conviction was justified cannot 
go behind the verdict of the jury on facts; but, of course, in considering the notice to 
enhance, the High Court can look at the whole of the evidence in order to satisfy itself 
as to the exact nature of the offence in order to determine what sentence should be 
imposed — Ratnji Va!a, supra. 

In a case where the sentence ^vtir by a Presidency Magistrate is one from which 
no appeal lies, the High Court has power under this section to enhance the sentence. 
But the High Court ought to be slow to exerase that power, because under this sub- 
section the accused is entitled, before having the sentence enhanced, to challenge his 
conviction, and where he has been given a sentence which is not appealable by a Prea- 
dency Magistrate, and there is no evidence recorded, he has really no material on which 
be can challenge his conviction, and he is in a w'oise position than if he had been gi\’en 
an appealable sentence — Ahmad Ebtakint, A.I.R. 1935 Bom. .37, 36 Bom-LR. 1126, 
36 Cr.L.J. 527, 154 I.C. 377, 1935 Cr.C. 71. 

Conviction on plea of guilty: — If a person has been convicted on his plea of 
guilty he cannot in showing cause against his conviction, question the legality of his con- 
s-icUon or go behind his plea of guilty. He can only question the extent or legality of the 
sentence (e.g., whether riie Court was entitled in law to pass such sentence) or he can 
possibly show that there was some defect m the proceedings or that the fact to which 
he confessed by his plea of guilty did not amount to an offence or the offence of which 
he has been convicted— 33 C.\V.N. 599 (604. 605), 49 CL.J. 432, 30 Cr.Lj. 
1038. But see Nga Yua. A.I.R, 1935 Rang. 49, 36 Cr.L.J. 336, 12 Rang. 616, 153 I.C. 
390, where it has been held that the accused can appeal against both his conviction and 
the sentence notwithstanding his plea of guilty, when notice is served upon him for 
enhancement of sentence. 

1222. Miscellaneous:— Limilalion: — See Notes 1205 and 1215. According 
to the practice of the Calcutta High Court an application for revision in criminal cases 
must be presented within 60 days from the date of the order complained of, exclusive 
of the lime necessary for obtaining copies. This is not, however, an inflexible rule, and 
in exceptional circumstances the rule may be departed from— Xftetro Mohan v. Daipo 
Narain, 43 Cal. 1029, 35 I.C. 979. 20 CW.K. 1170. A.I.R. 1917 Cal. 849; Nathu Ramji v. 
Jagannath. 41 Cr.L.J. 745, 189 1 C 479, A.I.R. 1940 Nag. 259, 1940 N.L.]. 319. Although 
there is no law of limitation applicable to revision application, still it is the settled practice 
of the Allahabad High Court not to admit them unless they are made within a reasonable 
time after the order complained of. An application for revision preferred 5 months after 
the order complained of was passed was therefore rejected — Ram Narain, 27 Cr.L.J. 1021, 
96 I.C 877, A.I.R. 1926 All. 577. It is the practice of the Patna High Court not 
to entertain, save under the most exceptional circumstances, an application for revision 
of a criminal case after the expiry of sixty days from the date of the decision or order 
impunged. The period of 60 days is intended to cover the proceedings of normal length 
before the Sessions Judge, and ordinanly will not be extended because the petitioner 
negligently or deliberately delayed to move tlie Sessions Judge (for making a reference 
under sec. 438) till the period had nearly ex|rired. IVhen an application is made to the 
Sessions Judge beyond or even within the period of 60 days from the date of the first 
Court’s decision, a further period of 60 days docs not become available to the petitioner 
from the date when the Sessions Judge refuses to make a reference under sec. 438— 
Ktlu Patra v. liuor Parida, 8 Pat 468, 30 Cr.L.J. 1053 (1054), 119 I C. 401, 11 P.L.T. 
18. A.I.R. 1929 Pat, 40t. Ind. Rul. 1929 Pat 577; Bliolanalh v. Bijfiun Prasad, 36 
Cri.J. 97, 152 1C 311, 15 P.L.T. 569, A.I.R. 1934 Pat. 301; Baldeo Singh v. Dheno 
Coalin, 37 Cr.LJ. 234, 160 I C 152, A.I.R. 1935 Pat. 109; Nathu Ramji v. Jagannath, 
supra; Zajar Ahsan v. Jugeshwar Bus Roy. 41 Cr.LJ. 171 (172), 18S I C. 346. A.I.R 
19t0 Pat 135, 1939 P.WJ^. 855; Bechan Kun v. Maharaja of Chotanagpur. 40 Cr.LJ. 
196. 179 I.C 15. 11 R.P. 338. 5 B.R. 206. 1939 P.W.N. 862. A.I.R, 1939 Pat. 32a 
The fact that pleaders in the mofassit are not aware of the practice of the High Court 
and that the petitioners include a pardanashin lady, who Is in fact the prinapal pcti- 



Sec. 4391 


THE CODE OF CRIMINAL PROCEDURE 


1467 


tioner, cannot be regarded as among the most exceptional circumstances— BccAan Kuei 
V. Maharofa of Choianagpur, supra. This is not a rule of Jaw and, ol course, does not 
talve away the power of the High D>urt to interfere in any case as undoubtedly the 
High Court has power to do even of its own motion and in the absence of any 
application at all on a perusal of the reoird — Dhunmun v. BakshivaT, AIR. 1933 Fat. 
601, 146 I.C. 551, 35 Cr.LJ. 91, 1933 Cr.C. 1363. 

The proper procedure in such a case is for a complainant to file an application for 
revision before the High Court within tune, and without waiting, for a decision of his 
application to the District Magistrate to lake steps for an appeal — Nathu Ramji v. 
Jagannath, supra. (In this case the complainant moved the High C^urt to set aside an 
order of acquittal after 60 days plus the period required for obtaining the copies ) 

So far as the Lahore High Court is concerned, there is no rule of practice that 
criminal revisions, which are filed after the expiry of the period say of sixty or ninety 
days, must be rejected simply on the ground of delay and laches — Des Raj, 35 Cr.LJ. 
1447 (14481, 151 I.C 943, 1934 CrC 502, A.IR. 1934 Lah. 264. ALJ. 1934 Lah 803. 
No hard and fast rule can be Imd down to the effect that application for revision cannot 
be entertained if filed after the period allowed for an appeal There can be no doubt 
that the admission or non-admission of an application for revision under this section is 
a matter entirely within the discretion of the revisional (Jourt. If an application for 
revision is made after unreasonable delay, that alone can be sufficient ground for the 
Court to reject the application. It would not be unreasonable to regard the penod for 
limitation in the case of appeals as a standard of reasonable time within which applica- 
tions for revision should ordinarily be filed. When the application for revision has been 
made after the expiry of the penod allowed for an appeal the Court would ask the 
applicant to give reasons for the delay and if those reasons are not sufficient the Court 
can dismiss the application — Cokazan, 33 CrLJ 506, 137 I.C. 684, 9 O.WN. 334, 7 
Luck. 699, A.rR. 1932 Oudh 242, 1932 Cr.C 405, Ind Rul 2932 Oudh 257, explaining 
Shah Nam, 31 CrL.J. 1012, 126 IC 395. 7 OW.N 668. Ind Rul 1930 Oudh 363, 
AIR. 1930 Oudh 401, 1930 CrC 941; Nathu Ramji v. Jagannath, supra 

There is nothing in this section to restnet a rule for enhancement to any particular 
time after the conviction — Ramlakhan, 33 CrLJ. 155 (157), 135 I C 522, 10 Pat 872, 
13 P.LT. 17. Ind Rul. 1932 Pat 42, AI.R. 1932 Pat 226, 1932 CrC 158. 

New plea in revision: — Although it is a general rule that all grounds for revision 
must first of all be urged before the first Court of revision (Sessions Judge’s Court), 
still a party is not debarred from urging a new plea, when there are intricate and im- 
portant points involved in the case which could not be appreciated by the vakils in the 
mofussil — Mamruddm v Abdul, 40 Cal 41 (43) But an accused cannot be heard to 
urge a new plea entirely incozistslcnt with the one which was raised by him dunng the 
tnal — Raghubar Dayal, 18 CrLJ. 435 (437) (All). See also Bhure Mai, 45 AIL 526 
m Note 1168. A new point cannot be raised m revision which insxilves a decision on a 
question of fact — Kapoor Chand v. Sutaj Prasad, 34 CrL.J. 414 (416), 142 I.C. 537, 
55 All. 301, 1933 AX J. 388, A.IR. 1933 All. 264, 1933 Cr.C 434, Ind. RuJ. 1933 All. 125. 
The High Court cannot allow the applicant to introduce before it in revision questions 
of fact which, as they were not disputed, by implication, were admitted in the lower 
Court — Nebhandas Hollaram v. Emp, A.IR. 1939 Sind 337, ILR. 1940 Kar. 91, 185 
I C 832, 41 Cr.L J. 246 See also Mathura v. Chakra, A.I.R. 1935 Oudh 176, 35 CrLJ. 
1236, 150 I C. 951, 11 O.WJ4. 810. But where a ground regarding a point of law was 
not taken in the revisional application, the High Court is entitled to take notice of it 
wo molu — Jagannath, A.IR. 1935 Nag. 23. (25), 1933 Cr.C. 111. 

It IS doubtful whether, when an accused person does take an objection at the 
earbest possible moment, he can be debarred from raising it subsequently m a Court 
of Apepal or revnsion merely because be did not come up straightway to the High Court. 
But there is ample authority for the proposition that an objection with regard to the 
legality of a trial can be taken in a Court of revision or appeaL e\ en though it was never 
taken in the Court of first instance at all — C S. Jostph. 41 CWXJ. 251 (2$4). 
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A.L.J. 1287. The High Court in conadering whether the conviction was justified cannot 
go behind the verdict of the jury on facts; but, of course, in considering the notice to 
enhance, the High Court cau look at the whole of the evidence in order to satisfy itself 
as to the exact nature of the offence in order to determine what sentence should be 
imposed — Ramji Vcio, supra. 

In a case where the sentence given by a Presidency Magistrate is one from which 
no appeal lies, the High Court has power under this section to enhance the sentence. 
But the High Court ought to be slow to exercise that power, because under this sub- 
section the accused is entitled, before having the sentence enhanced, to challenge his 
conviction, and where he has been given a sentence which is not appealable by a Prea- 
dency Magistrate, and there is no evidence recorded, he has really no material on which 
he can challenge his conviction, and he is in a worse position than if he had been given 
an appealable sentence — Ahmad Ebtafum, AI.R. 1935 Bom. 37, 36 BomL.R. 1126, 
36 Cr.L.J. 527, 154 IC. 377. 1935 Cr.C. 71. 

Conviction on plea of guilty: — If a person has been convicted on his plea of 
guilty he cannot in shovring cause against his ct)n«ction, question the legality of his con- 
viction or go bdiind his plea of guilty. He can only question the extent or le^lily of the 
sentence (e.g., whether the Court was entitled in law to pass such sentence) or he can 
possibly diow that there was some defect in the proceedings or that the fact to which 
he confessed by his plea of guilty did not amount to an offence or the offence of which 
he has been convicted— /«a«endrfl, 33 C.W.N. 699 (604, 605). 49 C.L J. 432, 30 CrL.J. 
1038. But see Nia Yuia, A.I-R. 1935 Rang. 49. 36 Cr.L.J. 336. I2 Rang. 616, 153 IC. 
390, where it has been hdd that the accused can appeal against both his conviction and 
the sentence notwithstanding his plea of guilty, when notice is served upon him for 
enhancement of sentence. 

1222. Miscellaneous:— Limitalion:— Sec Notes 1205 and 1215. According 
to the practice of the ^cutta High Court an application for revision in criminal cases 
must be presented within 60 days from the date of the order complained of, exclusive 
of the time necessary for obtaining copies. This is not, however, an inflexible rule, and 
in exceptional circumstances the rule may be departed liom—Khetra Mohan v. Darpa 
Naroin. 43 Cal. 1029, 35 I.C. 979, 20 C.W.N. 1170, A.I.R. 1917 Cal. 849; Nalhu Ramji v. 
Jagannath, 41 Cr.L.J. 745, 189 I.C. 479. A.I.R. 1940 Nag. 239. 1940 N.L.J. 319. Although 
there is no law of limitation applicable to leviaon application, still it is the settled practice 
of the Allahabad High Court not to admit them unless they are made within a reasonable 
time after the order complained of. An application for revision preferred 5 months after 
the order complained of was passed was therefore rejected — Ram Narain, 27 Cr.LJ. 1021, 
96 I C. 877, A.I.R. 1926 All. 577. It is the practice of the Patna High Court not 
to entertain, save under the most exceptional droimstances, an application for rewsion 
of a cnmmal case after the expiry of mty days from the date of the decision or order 
impunged. The period of 60 «^ys is intended to cover the proceedings of normal length 
before the Sessions Judge, and ordinarily will hot be extended because the petitioner 
negligently or deliberately delayed to move tlie Sessions Judge (for making a reference 
under sec. 438) till the period had nearly expired. IVhen an application is made to the 
Sessions Judge beyond or even within the period of 60 days from the date of the first 
Court's decision, a further xieriod of 60 days docs not become available to the petitioner 
from the date when the Sessions Judge refuses to make a reference under sec. 438— 
Kelu Patra V. /jicar Pajida. 8 Pal. 468, 30 CrXj. 1053 (1051), 119 I.C 401, 11 P.LT. 
18. A.I.R. 1929 Pat. 4W. Ind. Rul. 1929 Pat 577; Bholanath v. Bishun Prasad, 36 
Cr.L.3. 97. 152 IC. 3U. 15 P.L.T. 569. A.I.R. 1934 Pal. 301; Baldeo Singh v. Dkrtto 
Coalin, 37 CrLJ. 234, 160 I C 152. A.I R, 1936 Pat 109; f/alhu Ramji v. fagannath. 
supra; Zafar Aksan v. Jugeshtcar Bux Roy, 41 CrX.J. 171 (172), 185 IC. 346. A.I.R. 
1910 Pat. 135, 1939 P.WJM. 855; Beekan Ku<t v. Maharaja of Ckotanagpur, 40 CrLJ. 
196. 179 IC 15, 11 R.P, 338. 5 B.R. 206. 1939 P.WJ4. 862. A.I.R. 1939 Pat. 320. 
The fact that pleaders in the rnofassit are not aware of the practice of the High Court 
and that the petitioners include a pardantuhin lady, who is in fact the principal peti- 
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tioner, cannot be legarded as among the most exceptional circumstances — Kuer 
V. Maharaja of Cholanagpur, supra. This is not a rule ol law and, of course, does not 
take away the power of the High Court to interfere m any case as undoubtedly the 
High Court has power to do even of its own motion and m the absence of any 
application at all on a perusal of the record — Dhunmun v. Bdeshwar, A.I.R. 1933 Pat. 
601, 146 l.C. 551, 35 CrLJ. 91. 1933 Cr.Q 1363. 

The proper procedure in such a case is for a complainant to file an application for 
revision before the High Court within time, and without waiting for a decision of his 
application to the District Magistrate to take steps for an appeal — Nalhu Ramji v. 
Jagannalh, supra. (In this case the complainant moved the High (^urt to set aside an 
order of acquittal after 60 days plus the penod required for obtaining the copies.) 

So far as the Lahore High Court is concerned, there is no rule of practice that 
criminal revisions, which are hied after the expiry of the period say of sixty or ninety 
days, must be rejected amply on the ground of delay and laches — Des Raj, 35 CrL.J. 
1447 (1448), 151 I C. 943, 1934 Cr.C 502, AIJl. 1934 Lah. 264, A.L.J. 1934 Lah 803. 
No hard and fast rule can be laid down to the effect that application for revi^on cannot 
be entertained if hied after the period allowed for an appeal. There can be no doubt 
that the admisaon or non-admission of an appbcation for revision under this section is 
a matter entirely within the discreuon of the revisional Court If an application for 
revision is made after unreasonable delay, that alone can be sufficient ground for the 
Court to rej'ect the appbcation. It would not be unreasonable to regard the penod for 
limitation m the case of appeals a's a standard of reasonable time withm which applica* 
Uons for revision should ordinanly be hied. When the application for revision has been 
made after the expiry of the penod allowed for an appeal the Court would ask the 
applicant to give reasons for the delay and if those reasons are not sufliaent the Court 
can dismiss the application — Coitoran, 33 Cr.LJ. 506, 137 l.C 684, 9 OWN. 334, 7 
Luck. 699, A.I R. W32 Oudh 242, 1932 Cr.C 4(6, Ind. Rul. 1932 Oudh 257, explaining 
Shah Nam, 31 CrLJ. 1012, 126 LC 395. 7 OWN. 668, Ind. Rul 1930 Oudh 363, 
AI.R. 1930 Oudh 401, 1930 CrC 941; Nalhu Ramji v, Josonnath, supra 

There is nothing in this seaion to rcslnct a rule for enhancement to any particular 
time after the conviction— RamfaWan, 33 CrLJ. 155 (157), 135 I C 522. 10 Pat. 872, 
13 P.L.T. 17, Ind. Rul. 1932 Pat. 42, A.I.R. 1932 Pat. 126, 1932 Cr.C 158. 

New plea in revision: — Although it is a general rule that all grounds for revision 
must hrst of all be urged before the hrsl Court of revision (Sessions Judge's (ilourt). 
still a party is not debarred from urguig a new plea, when there are intricate and im- 
portant points involved in the case which could not be appreaated by the vakils in the 
mofussil — Manirtiddtn v. Abdul, 40 CaL 41 (43). But an accused cannot be heard to 


urge a new plea entirely inconiurcnr with (he one which was raised by him dunng the 
trial — Raghubar Dayal, 18 Cr.LJ. 435 (437) (All), See also Bhure Md, 45 All. 526 
in Note 1168. A new point cannot be raised in revision which involves a deasion on a 
question of fact — Kapoor Chand v. Suraj Prasad, 34 CriJ. 414 (416), 142 l.C. 537, 
55 AU. 301. 1933 A.L J. 188, A I.R. 1933 All. 204, 1933 Cr.C. 434. Ind. Rul. 1933 All. 125. 
The High Cburt cannot allow the aj^bcant to introduce before it in revision questions 
of fact which, as they were not disputed, by impbeation, were admitted in the lower 
Court — Nobhatidas Hollaram v. Emp.. A.I.R, 1939 Sind 337, IX.R. 1940 Kar, 91, 185 
l.C. 832, 41 Cr.L.J. 246. See also Mathura v. Chakra, A.I.R. 1935 CHidh 176, 35 Cr.L J. 
1236, 150 IC. 951, 11 0,W.N. 810. But where a ground regarding a point of law was 
rot taken in the revisional application, the High Court is entitled to take nouce of it 
juo molu—Jagannath, A.I.R. 1935 Nag. 23, (25), 1935 CrC. 111. 


It is doubtful whether, when an accused person does take an objection at the 
earliest possible moment, he can be debarnd from raising it subsequently in a Court 
of Apepal or reviaon merely because he did not come up straightway to the High Court 
But there is ample authority for the proposiUon that an objection with regard to the 
legality of a tnal can be taken m a Court of reviaon or appeai. e\en though it was never 
taken m the Court of first mstance at all— C S. Joseph. 41 CWJ4. 251 (254). 
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Loss of record: — The loss oi 3 recorf alter conwction is no ground for the acquit- 
tal of the accused in revision. In serious cas^ where the accused has been convicted and 
sentenced to a substantial punishment it may be that a retrial may be ordered. But if 
the case is a petty one, in which a small fine was inflicted, the High Court w'ill not 
interfere either to set aside the conviction or to direct a retrial— SAeo Jawan v. Bam 
Sekhi, 18 Cr.L.J. 737 (Pat.). 

Death of the applicant: — Any case can be brought to the notice of the High 
Court by any person and it will thereafter take action suo tnoiu if the record indicates 
that there is sufficient reason to do so. It does not matter whether the applicant, who 
invoked the revisional powers of the High Court, is dead or not — Fanduddm Khsn, 
A.l.R 1936 All, 313, 1936 A.L.J. 253, 37 CrXJ. 562, 162 I.C. 338. 

There are no provisions similar to those of sec. 431, Cr. P. C., as regards revisions, 
but the same principle would seem to apply, so that a revisional application against a 
sentence of fine would not abate by the reason of the death of the applicant. Under 
the provisions of sec. 70, I. P. C., the death of an offender does not discharge any 
properly whidi would, alter his death, be legally liable for his debts from liability to 
discharge any fine due from him — Sita Ram v. Emp, 38 Cr.L.J. 509, 168 I.C. 177, 
9 R.O. 447, 1937 O.L.R. 232. 1937 A.Cf.C 88, 1937 O.WN. 587, A I.R 1937 Oudh 320. 
IVhere pending the revision 'against the sentence of fine the accused dies, the revision 
continues — Ram Chand v. Emp.. A.I.R 1940 Lab. 274, 42 P.L.R. 215, 41 Cr.LJ. 729, 
189 I.C. 74, following Daulat Rom v. Emp.. A.!.R. 1919 Lah. 347, 49 I.C.. 774, 8 P.R. 
1919 (Cr.), 95 P.LR. 1918, 20 Cr.LJ. 214. 

Duly of Magistrate showing cause:— Though it is open to a Magistrate 
called upon to cause to submit his remarks in answer to the ground urged by the 
petitioner who obtained the rule, it is not open to him to submit observations with a 
view to supplement or add to his judgment— A/adfiu Sudan v. Sasti. 7 C.W.N. 859. 

A Magistrate called upon to show cause should not. in submitting his explanation, 
express himself in a language wanting In docorum and politeness, nor should make 
sneering references or adverse comments upon any Judge of a superior Court— A'crfiVA 
Chandra. 51 CLJ. 5. 31 CrXJ. 1205 (1207), 127 I.C. 267, A.I.R. 1930 Cal. 278. 

Costs: — If a ciinuna! revidon is dismissed, the High Coisit cannot grant costs to 
the other party. The Code has made provisions for granting of costs in certain speafic 
instances (ride sections 148, 443. 488, 526 and 545), but has made no provision for 
granting costs of revision; and so the High Court cannot, even by invoking its inherent 
powers, grant costs in cases of reviaon. It can grant costs only in those cases where 
the Code makes express provision, but not in other cases; the maxim expressh unius est 
txusio aUerius applies — Sankaralinia v. Narayana, 45 Mad 913 (919) (F.B.); Veeiappa 
Nflidu V. Avudayammd. 86 I.C 147, 48 Mad. 262, 48 MX.J. 106. A I.R. 1925 Mad. 
438. 26 Cr.XJ. 707, 21 MXIV. 688 (F.B.); hfehi Sinth v. Mangal Khandu. 12 I.C. 
297, 39 Cal. 157, 14 CX.J. 437, 16 CWJq, 10. 12 Cr.L.J. 529. See 423 (d), Cr. P.C, 
read with sec. 439 docs not authorise the High Courts, in revision, to award costs of the 
proceedings before it— A'jpoor Chand v. Suraf Prasad, 31 Cr.LJ.' 414 (419), 142 I.C 
537, 1933 A LJ. 188, Ind. Rul. 1933 All 125. A I.R. 1933 All. 264. 1933 Cr.C 434, 5S 
AIL 301 (F.D ). See, however, A/g Po Lon v, A/g Da. 81 I.C. 548, A.I.R. 1925 Rang. 
Ill, 3 Bur-XJ. 256, 26 CrXJ. 324 where such costs were actually allowed to the 
respondent Even where the rev’islon petition is brought by a private compbinant 
against an order of acquittal, and the petition lads, the High Court cannot award costs 
to the other party (accused), although it is quite reasonable that he should be granted 
costs — SantsTsIinta v. A'aroyonJ, supra. 

440. No party has any ripht to be heard either personally 
Optional with Court to or by pleader before any Court tvhen excr- 
hear parties. cising its powers of revision; 

Provided that the Court may, if it thinks frt, when exercising 
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such powers, hear any party either personally or by pleader, and 
that nothing in this section shall be deemed to affect section 439, 
sub-section (2). 

1223. Scope of section: — ^The nile in this section is the general rule provided 
by the Legislature, and Jt must be taken as a legislative recission of the general principle 
that persons are entitled to be heard before any order affecting them to their prejudice 
can be made — Nobin v, Russtek, 10 Cal. 268. Under this secUon, it is open to the High 
Court to determine the question raised by a Rule without heanng the counsel or pleader 
for or against the Rule — BibhuU v. Dasimoni, 10 CL J. 80 The High Court can deal 
with the question whether the Distnet Magistrate has properly exercised his power under 
sec 437, without giving notice to the accused or allowing him an opportunity of being 
heard — Nobin v Russick, 10 Cal. 268. 

The provisions of this section apply only to revision, and do not apply to the 
summary rejection of an appeal under sec. 421 — Raj Kumar v. Tincouiri, 12 C.W.N. 
248. This section does not apply to sec 439 (2) ; that is, if an order is passed to the 
prejudice of the accused, he must be heard either personally or by pleader. 

1224. No right to be heard; — The revisional power of the High Court is 
exercised at its own discretion and no petitioner has a right to be heard — In re Ranga 
Rao. 23 MLJ 371? Stipat v. Gahbar. 25 A.L.J. 1010, 29 Cr.LJ. 88 (89) And the 
fact that the pleader of a party was not heard when the High Court was exercising 
revisional powers is not a ground for a second application for revision or for review— 
Sripat Naram v Gahbar, supra The accused is not entitled to be heard when an 
order under sec 436 is made direamg a further inquiry into a summary rejection of 
complaint— Koridus v. Saritulla. 15 Cal 608 (see also, the other cases cited in Note 
1184 under sec 436). The High Court refused to hear the counsel who appeared to 
support a petition for the resdsion of an acquittal — Thandavan v. Penanna, 14 Mad. 363. 

^Vhere an accused person applied in revision to the High Court, and pending the 
revision he was let off on bail and thereafter he absconded, htid that the High (3ourt 
would not hear his pleader in the revision application — Har Naram, 24 Cr.LJ 240, 
A.IR, 1923 All. 327, 71 I C 704. When Uie accused, who has been ordered by the 
lower Court to surrender to his bail bonds, does not enter appearance in obedience 
to the order of the Court below, the High Court will not be justiHed in exercising its 
discretionary powers in favour of the applicant. Further until the order of the Court 
below is complied with, the counsel representing the applicant will not have a right 
ol audience — Sheo Mandti v Emp, A.1R. 1909 A)). 5, 1903 ALJ ILR. 1938 
All 991. 178 I.C. 1000, 40 Cr.L.J. 153, 1938 A.W.R. 690, 1938 A.LR. 930. See also 
Note 1203, last paragraph. 

In a reference under sec. 438 a counsel is not entitled to appear against the report 
— Reg v. Devama, 1 Bom. 64. A private prosecutor cannot be allowed to appear on 
a reference to the High Court under set 438. If he is heard at all, he can be heard 
only with the permission of the Court — Suddnuddin v. Ram Joy, 14 W.R. 51. 

But by virtue of the discretionary power p\en by the prov^so, the High Court 
always hears the counsel in matters of importance — Haradhan, 19 Cal 380; Ram Nikore, 
8 A L J 237, 12 Cr L.J. 231. IMielher the matter is a matter of importance must be 
left to the discretion of the Judge hearing the matter of revnaon — Sripat v. Gahbar, 
supra. Where a complaint has been dismissed under sec. 203, and the complainant 
applies in reiision, the High Court may, in its discretion, hear the complainant on the 
subject of his compla-nt, but to this himted extent, sir. in order to see in effect what 
his case is about. If, for instance, that case on investigation should tend to show 
there has been any denial of natural justice or that some gross and palpable error has 
been committed in the Court below, then the High Court would direct a rule to issue 
in order to hear what is to be said on the other side — Shamdasani, 31 Boia.L.R. 1144 
1929 Cr.a 555 (556), A LR. 1929 Bom. 443 (444). 
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The High Court can pass orders under this section limiting the right of the 
applicant’s counsel to be heard only on the question of sentence — Naratn Lai v. 
Ernp.. A.LR. 1940 All. 426, 1940 A.LJ. 462, 41 Cr.LJ. 876, 190 l.C. 225. 

441. When the record of any proceeding of any Presidency 
Statement ,by Presi- Magistrate is called for by the High Court 

dency Magistrate of under Section 435, the Magistrate may sub- 
be considered by High mit With the recofd a Statement setting forth 
the grounds of his decision or order and any 
facts which he thinks material to the issue; and the Court shall 
consider such statement before over-ruling or setting aside the 
said decision or order. 

1225. A statement filed under this section takes away any irregularity in the 
proceedings of a Magistrate caused by the omisaon to record reasons before referring 
.1 case under sec 202 or dismissing a comphint under sec. 203 — Rensammal v. Krishna- 
mackari, 5 M L.T. 79. 

A statement submitted by a Preadency Magistrate under this section must be 
regarded as a completion of the record and possesses a conclusive character as against 
affidavits — Bkatvoo v. Mulji, 12 Bom. 377. 

This section is not enacted to enable Presidency Magistrates to give fresh reasons 
for their decision contradictory to those already given, but to enable them to supply 
reasons where in the exercise of their privilege under sec. 370 they have given no 
reasons at all— 5warHawmaf v. Munhtoemi, 1929 M.W.N. 893, 1930 Cr.C 120, A.I.R< 
1930 Mad 225, 3 M.Cr.C. 55, 122 l.C. 300. 31 Cr.LJ. 450. 14 A.LCr.R. 341. This 
section does not abrogate the terms of section 263 or 370. It merely allows the Presi- 
dency Magistrate to supplement the reasons which have been already stated under 
sections 263 and 370. It does not apply where no reasons uhatever have been recorded 
by the Presidency Magistrate. A Bench of Presidency Magistrates Imporing a sentence 
0 ^ Imprisonment for an offence must record their reasons for the conviction. The 
omission to do so in a case where no record of the evidence was taken is a grave irregu- 
larity, But having regard to the reasons for comdetion disclosed in the record submitted 
by the Presidency Magistrate under this section, the High Court in this case did not 
set aside the order of the Bench on the ground of the irregularity— 7n fc Dervish 
Hossain, 46 Mad. 253. 

442. When a case is revised under this Chapter by the 
High Court's order to High Coiirt. it shall, in manner hereinbefore 

be certified , to lower provided by section 425, certify its decision 
Court or Magistrate. to the Court by which the finding, 

sentence or order revised fvas recorded or passed, and the Court 
or i\Iagistratc to which the decision or order is so certified shall 
thereupon make such orders as are conformable to the decision 
so certified; and, if necessary, the record shall be amended in 
accordance therewith. 

1226. Scope of section: — This section deals with every case which is revised 
under this Chapter by a High Court: In other words, it applies to all revisions, whether 
under see. 435 or sec. 439; and It provides that it shall certify its derision or order 
to the Lower Court, but it contains no such provision that It will certify Its derision 
to itveif. This shows that the High Court cannot revise any judgment passed by 
Itself-PfMj. 1909 P.R. 4 . 9 Cr.LJ. 378. 



PART VIII. 

SPECIAL PROCEEDINGS. 


CHAPTER XXXIII. 

Special Provisions Relating to cases in which 
European and Indian British Subjects 
ARE CONCERNED. 

This Chapter has been added by sec. 27 of the Criminal Law Amendment Act XII 
of 1923. 

“The procedure for the trial of cases m which racial considerations are involved is 
included in a new chapter which takes the place of the old Chapter XXXIII of the 
Code. 

"As regards the new Chapter XXXIII it will be observed that it applies to offences 
punishable with impnsonment which are alleged to have been committed outside a 
pre^dency<town The first step to be taken to secure that such a case shall be tried 
under the provisions of the Chapter is a claim to be made by the accused person before 
the Magistrate. Unless such claim is made at one of the stages indicated for the 
tnal of a summons-case or of a warrant-case, or for the inquiry preliminary to 
commitment, the provnsions of the Chapter will not apply. The Magistrate then 
makes such inquiry as he thinks necessary As a guide to the Magistrate in coming 
to a finding as to whether the case should be tried under the provisions of the Chapter 
or not, It IS provided that if the complainant and the accused persons or any of 
them are respectively European and Indian British subjects or Indian and European 
British subjects, he ^al! find that the case should be tried under the provisions of the 
Chapter. For other cases with which both European British subjects and Indian 
British subjects are connected the Magistrate roust be satisfied that it is expedient for 
the ends of justice that the case shall be so tried. This, it is observed, is the same 
cntenon as that now contained in clause (e) of sub-section (1) of section 526 of the 
Code of Criminal Procedure relating to the powers of a High Court to transfer Cnminal 
cases. If the Magistrate rejects the claim, the person has a right of appeal to the 
Sesrions Judge whose dedsion is Anal, and if the claim is rejected by the Magistrate, 
the Magistrate is required to stay the proceedings until the expiration of the penod 
allowed for the presentation of the appeal, or. if an appeal is presented, until it has 
been decided. The period allowed for the presentation of an appeal is fixed by Article 
156A of the Indian Limitation Act, 1908, at 5c\«i days. The persons who will be 
included within the term "complainant” for the purpose of these pnidtions are then 
defined by the proposed section 444. Inadentally public ser\’ants and officers and 
servants of companies, associations or boffies to which the Local Government by general 
or special order may declare the provisions of the section to apply, will not be included 
■within the definition merely because they have made a complamt or gi\-en information 
in their oOidal or "quasi” official capaaty. The procedure in summons-cases punishable 
with impnsonment is then laid down. For wamnt-cases whidi would normally be 
tried under the prontions of Chapter XXI of the Code, if it is found that the ought 
to be tried under the provisions of this Chapter, a Magistrate is required, if he does 
not discharge the accused, to commit the case for trial to the Court of Sestion, whether 
the case is or is not exclusli'dy triable by that Court. Normally in the Court of 
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Session the case will then be tried by a jury of mixed nationality, the majority of the 
jurors being either Indians or Europeans and Americans according as the accused 
person is an Indian or an European subject of His Majesty .” — Statement of Objects and 
Reasons, para 11. 

The direction contained in this Chapt^ Is to be followed only when a plea of 
status is raised. ^Vhere the offences mentioned in the complaint are all triable by a 
Second Class Magistrate and the fact that the accused is a European British subject 
is not admitted by the complainant and is not known to the Magistrate at the time 
the warrant is issued, it is open to the accused to submit to the jurisdicUon of the 
Magistrate— C. A. St. Gorge v. Uma Putt, A.I.R. 1939 AIL 602, 1939 A.L.J. 574, 40 
Cr.L.J. 917, 184 I.C 313, 1939 A.W.R. 570. I.L.R. 1939 AU. 851. 

443. (1) Where, in the course of the trial outside a presi- 

Detennmation resar'd- dency-town of any offence punishable with 
ing applicability of this imprisonment, the accused person, at any 
time before he is committed for trial under 
section 213 or is asked to show cause under section 242 or enters 
on his defence under section 256, as the case may be, claims that 
the case ought to be tried under the provisions of this Chapter, 
the Magistrate inquiring into or trying the case, after making 
such inquiry as he thinks necessary, and after allowing the 
accused person reasonable time within which to adduce evidence 
in 'support of his claim, shall, if he is satisfied — 

(a) that the complainant and the accused persons or any 
of them are respectively European and Indian 
British subjects or Indian and European British 
subjects, or 

{b) that, in view of the connection with the case of both 
an European British subject and an Indian British 
subject, it is expedient for the ends of .justice that 
the case should be tried under the provisions of this 
Chapter, 

record a finding that the case is a case which ought to be tried 
under the provisions of this Chapter, or, if he is not so satisfied, 
record a finding that it is not such a case. 

(2) Where the Magistrate rejects the claim, the person by 
whom it zvas made may appeal to the Sessions Iiidge. and the 
decision of the Sessions ludgc thereon shall be final and shall 
not be questioned in any Court in appeal or revision. 

(3) Where the Magistrate rejects the claim, he shall slay 
the proceedings until the expiration of the period alhzvcd .for the 
prc.zcntation of the appeal or, if an appeal is presented, until it 
has been decided. 

1226A. The old law has been materially altered, and the mere fact that the 
Bccuv?d is an European British subject docs not ipzo facto entitle him to a right of any 
special procedure and does not specially restrict a Magistrate or a Court of Session In 
his or its power of punishmenlj nor Is It necessary that the Magistrate should be a 
Ju«tice of the Peace In order to has-e power to tr>* the c&ic—Bajtafield, 30 CrJ-J. 918 
(920), 118 1 C. 438. A.I.R. 1929 Lah. 187, Ind. Rul. 1929 Lah. 774. 
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There seem to be two fundamental conditions precedent for the trial of a case 
outside a presidency town under the pnmsions of this Chapter, namely that the 
accused person shall claim that the case ought to be tried under the provisions of this 
Chapter and that the Magistrate shall make an enquiry and record a finding that the 
case is a case which ought to be tried under the provisions of the Chapter— 

V. Emp.. A.I.R. 1939 Cal 545 (554), ILR. (1339) 1 Cal. 162, 1S4 I.C. 757, 43 C.W.N. 
120, 41 CrLJ. 72 (81), 12 R.C. 251. 

The mere fact of the accused person being an European Bntish subject does not 
entitle him to the benefit of Chapter XXXIII. He must claim before the committing 
Magistrate to be tried under the special procedure, and the Magistrate must find that 
the necessary ingredients are present. If any such claim is made prior to commitment, 
but there is no finding by the Magistrate, the question cannot be raised in the Sessions 
Court. If a claim is made and the Magistrate finds favourably to the accused, the 
order is final and the Sesaons Court cannot go bdiind it. If the finding of the Magis- 
trate is adverse, the party should appeal, and the dectaon of the Sessions Judge would 
tc final. The intention of the Legislature is dear that the point should not be raised 
in the High Court— Hay. 28 O.C. 230, 2 O \VN. 469, 26 Cr L.J 1217, 88 I C. 833. 

It is possible for a European British subject to waive his right to be dealt with 
as wch—Pluckncit v. Emp, A.IR. 1939 Caf. 545 (555), 43 C.IVN. 120. ILR (1929) 
1 Cal. 162. 184 I.C. 757, 41 Cr.L.J. 72. following Cront. 12 Bom. 561 See also B L. Wtse 
V Emp.. in Note 1227. \ 

No special procedure is prescribed where both the com^ainant and the accused are 
European Briti* subjects— Barni/feW, supra. This Chapter is only designed to apply 
to cases of racial distinction where there is a real clash between a European as defined 
in the Code on the one side and an Indian on the other or vice versa^Plucknett v 
Emp, AIR 1939 Cal 545 (553), 43 CWN. 120, ILR (1939) 1 Cal 162. 184 IC. 
757, 41 Cr.LJ. 72. 12 RC 251 

The provisions of this section are not applicable to proceedings under sec 107, 
Cr. P. Code— CAriity v. Christy. 35 Cr LJ. 505, A I R 1933 Lah 1019, 1933 Cr C 1556, 
147 I.C. 997. 

Sub-section (1) of this section requires a finding to be recorded by the Magistrate 
— £. L Wise V. Emp, 39 Cr.L.J. 789 (790). 17$ IC 705, 11 RS 35. A I.R. 1938 
Sind 150. The omission of the Magistrate to record his separate finding on the 
application under this section does not invalidate his proceeding if his committal order 
implies that he had come to a finding It is sufficient that he deadcs Under this 
section that the case ought to be tried under the provisions of this Chapter, and, 
consequently, commits the case (or tnal to the Court of Session under sec 446 (1), 
Cr. P. Code— )l/. I Mamsa v. The King. 39 CrXJ. 470, 174 I C 824, 10 R.R. 433, 
A I.R. 1938 Rang. 103. 

A claim to be tiicd under the provisions of Chapter XXXIII is wholly different 
from' a claim to be tried as an European Bntish subject, etc., under sec. 528A. So far as 
the former claim is concerned, the question of the status of the cbimant docs not alsraj-s 
anse, as is evident from the provirions of clause (b) of sec. 443. In a claim to be de^t 
with as an European or Indian Bntish subject (under sec. 528.4), the claimant has to 
prove his own status, but in a claim to be tned under the provisions of Ch. XXXIII the 
claimant may or may not have to do so—MaiUndale, 52 Cal. 347, 29 CWN. 447, 26 
Cr.L.J. 401. 

This chapter does not apply to Preridcncy Towns. There is no provision in the 
Code for enabling a person to put forward a claim to be tried under Chapter XXXIII 
either before a Magistrate holding an inquiry or trid in a Pres'deney Town, qr before 
the High Court during the trial of a case. It is unreasonable to suppose that the 
Lcgisl.iturc even intended that when there was no knowing whether there would be a 
ronviclion or an acquittal (and both are open to appeal under sec. 449) an inqu ry 
might be asked for and the Court required to decide on the question as to whether if 
jried outride a preridenej’-town the case woula have been tnaile under the provisions 

CR.-93 
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of Chapter XXXIII. The only object of such an inquiry is that the result of it may 
be availed of for the purposes of an appeal by the accused in the case of a conviction 
and by the Crown in the case of an acquittal. The proper time to raise the question 
is when leave to appeal is applied for under sec. 449 (c) — Marlindale, supra. 

The words "olTence punishable with imprisonment” mean all serious offences for 
which a sentence of imprisonment might be passed, as distinguished from petty offences 
punishable with fine only. The words indude the offence of murder, for although it is 
punishable with death or transportation for life, still it often happens that a person 
charged with murder is ultimately convicted of a lesser offence punishable with im- 
prisonment— Arms/ro«f. 33 P.L.R. 578. 1932 Cr.C. 628 (629), 33 Cr.LJ. 529, 1932 
Cr.C. 628, A.I.R. 1932 Lah. 490, 137 I C. 763, Ind. Rul. 1932 Lah. 352, 13 Lah. 755. 

Reasonable time within which to adduce evidence: — ^The right to make 
a claim that the case ought to be tried under the provisions of this Chapter is an 
absolute right of the accused and cannot be defeated except on the merits, and in 
order to come to a finding on the merits, the Magistrate is required to follow the 
procedure laid down in the section. He may make such inquiry as he thinks necessary : 
This is left to his discretion, but what is not discretionary is that he shall allow the 
accused person reasonable time within which to adduce evidence in support of his claim. 
This requirement of the section is indeed mandatory, and it is not open to the Magistrate 
on any grounds whatsoever to refuse this opportunity — Wtya Nanda Sarma v. Emp., 
41 C.W.N. 996 ( 997). 

Proof of status: — A statement in an affidavit by the accused's wife that she 
heard from their grand-parents while they were all living together that the accused's 
grandfather was bom in England of English parent, though not controverted by the 
Crown by a counter-affidavit, is merely hearsay evidence and is not sufficient to estab- 
hdn the status ot the accused as an European Eritlsh subject— Thomas, 63 Cal 7^6. 
9P l.C. 248. AIR.«1926 Cal. 1203, 27 Cr.L.J. 13(M (1306). In an application for leaw 
to appeal under sec 449 (c) , the affidavit of the accused as to his nationality was held 
to be admissible-Ga/fagA^. 54 Cal, 52, 101 I C. 657, A.l.R. 1927 Cal. 307, 28 CrJ-J. 
481 (482). 

Revision: — ^The Legislature has provided an appeal from an order rejecling a claim 
under this section, but it has provided no appeal from an order accepting such a claim. 
In the absence of an appeal revision is always open unless there is something special 
barring revision. There is nothing special barring revision in such a case — Chnsty v. 
Christy, 35 Cr.L.J. 505, A.I R. 1933 Lah. 1019, 1933 Cr.C. 1556, 147 l.C. 997. 

The words "rejects the claim’* in sub-section (2) must mean "rejects the cbfm 
on coming to a finding on the merits of the daim in compliance with the provi- 
sions of sub-section (1) of sec. 443.” Where the Magistrate disposed of the matter 
without giving any time to the accused to adduce e\‘idence, as he thought that the 
application was a mere pretest for obtaining a further adjournment of the case, th« 
Magistrate was, in so doing, plainly transgressing the provisions of the statute, and, 
in so far as he did so, his order was improper, if not without jurisdiction. Such an 
order cannot be hit by sub-sec. (2) of this section. Sub-section (2) is >iot intended in 
any way to bar the High Court's power of revision in a case like this where the 
express provisions of the statute are not complied with — Pfitya PPanda Sarma v. £mp.. 
41 C.WJ4. 996 ( 997). 

444 . Por the purposes of section 443, '*coviplainant” means 
_ - . , , „ any person viaking a complaint or, m 

° folation to any case of which cognizance is 

taken under clause (b) of section 190, sub- 
section (1), any person who has given information relating to 
the commission of the offence within the meaning of section 234: 
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Provided that a Public Prosecutor, a public servant, a mem- 
ber, officer or servant of any local authority, a railway servant 
as defined in section 3 of the Indian Railways Act, 1890, or an 
officer or servant of any company, association or other body to 
which the Provincial Government may, by general or special 
order published in the Official Gacette, declare the provisions of 
this section to apply, shall not, by reason only of the fact that 
he has made a complaint of, or given information of, an offence 
in his.capacity as such Public Prosecutor, public servant, railway 
servant, member, officer or servant, be deemed to be a complain- 
ant within the meaning of this section, nor shall a police officer 
he so deemed by reason only of the fact that a report under section 
172 relating to a case has been made by or through him. 

Amendment: — ^The words "Provincial Government” and “Official Gazette" have 
been substituted for "Local Government" and "local official Gazette” respectively in this 
section by sec 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1226B. The proviso lays down that the word "complainant" does not include a 
person who, although he is an European British subject, is merely an instrument which 
sets the Court in motion. Thus, where a public servant (who is an European British 
subject) makes a complaint, under the orders of the Government, as public servant, 
this Chapter does not apply—ZuWr Hcider, 7 PL.T. 367, 27 CrL J 1041 (1059), A.IR. 
1926 Pat. 566, 97 LC. 17. The proviso is intended to exclude from the definition of "com* 
plainant” such persons as public prosecutors or public servants who make complaints or 
lodge informations before the police m their offidal capacity, irrespective of whether or 
not they have personal knowledge of the facts or a personal interest in the case; f e , the 
definition excludes not only those public servants who file complaints as mere auto* 

' matons of the Government but also those public servants who file complaints as mere 
automatons and at the same tunc have personal knowledge of the facts of. and a 
personal interest in, the case — Mts. BuTcbcU, 20 SLR. 178, 27 Cr.L.J. 770 (771), 
95 I.C. 306, A.t.R. 1926 Sind 230. 

Even the Police Inspector cannot rightly be deemed to be a complainant for the 
purposes of the provisions of tlus Chapter and so if a Police Inspector who in an 
official document was described as "the complainant" is not 'a complainant’ for the 
purposes of this Chapter, a fortioti the durwan or any other adult or child who gives 
information which is recorded in the general diary kept in Calcutta that a certain person 
was lying on the floor with blood marks on his person ought not to be considered as a 
’complainant’ for the purposes of this Chapter— P/uctnc// v Emp , A I R. 1939 Cal. 
545 (556), 43 CW.N. 120, IL.R. (1939) 1 CaL 162. 184 I.C. 757, 41 CrLJ. 72. 12 
RC. 251. 

This chapter docs not apply where the complaint is preferred against a British 
Indian subject by an European British subject (railway sen’ant) on behalf of a Railway 
Administration— /ojfpA v. Lammond, 3 BurLJ. 147, 26 CrLJ. 190, 83 I.C 894, 
A.LR. 1924 Rang. 373. A slceper-passng officer of a railway is employed in connection 
with the service of the railway and is thaefoie a "rtulway servant" as defined in sec 3 
(7) of the Railways Act He is, therefore, not a ''complainant" coming within the 
definition of sec. 444, Cr. P. Code— /bid. 

445. (1) Where a Magistrate or a Sessions Judge decides 

under section 443 that a case ought to be 
^Pwedure m summons under the provisions of this Chapter 

' and the case is a summons case, the Magis- 
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irate trying the same shall direct that the case be referred to a, 
Bench of two Magistrates c«d shall send a copy of such order 
to the District Magistrate who shall forthwith provide for the 
constitution of a Bench of two Magistrates of the first class, of 
whom one shall be an European and the other an Indian, for the 
trial of the case, 

(2) Where the Magistrates, constituting the Bench by 
which a case is tried under this section differ in opinion, the case 
together with their opinions thereon, shall be laid before the 
Sessions Judge, who may examine any party or recall and 
examine any witness who has already given evidence in the case, 
and may call for and take any further evidence, and shall there- 
after pass such judgment, sentence or order in the case as he 
thinks fit and as is according to law. 

(3) Any person convicted by a Bench under this section 

shall have the same right of appeal as if he had been convicted 
by a Magistrate of the first class, and any person convicted by Q 
Sessions Judge under sub-section (2) have the same right 
of appeal to the High Court as if he had been convicted by the 
Sessions Judge at a trial held by the Sessions Judge under ihiJ 
Code. ' 

(4) Jn any casejn which it is impracticable to constitute o 
Bench in accordance with the provisions of stib-rccftoit (I) 
any district, the District Magistrate shall transfer the case for . 
trial by a like Bench to such other district as the High Court 
may, by general or special order, direct. 

(5) Notwithstanding anything contained in this section, the 
Provincial Government may, by notification in the Official 
Gazette, direct that all summons-cases fried under the provisions 
of this chapter in district specified in the notification shall be 
tried as if they were warrant-cases in accordance with the pro- 
visions hereinafter in this Chapter laid down for the trial of 
zvarrant-cascs. 

Amendment: — ^Tbe words “Prmindal Govemrnent” and "OfTicial Gaiette" ha'"* 
been substituted for "Local Government" and "Jocal oflicial Gazette" rcspccti\-ely by 
sec. 4 of the Go\'cmrncnt of India (Adaptations of Indian Laws) Order, 1937. 

Sub'secUon (5) : — ^"The Ixtcal Co^-emment and High Courts were consulted on 
these proposals of the Coramiltcct from the oirinions received it Is clear that in many 
areas in India these proposals, ie., sub-sections (1), (2) and (4), will be impracticable, 
and it is considered that in any case the adoption of the procedure proposed for similar 
warrant cavrs (sec. 446), namely, commitment to and trial in a Court of Sess'on by 

would not be more expcnsi\*c than the proposals of the Committee. Accordingly, 
it is proposed (in analogy with the powers p\-en to Local Cwemment by scC. 2C9) to 
permit Local Cos-emments to direct that in particular districts such caws shall be 
triable according to the prm-is:ons laid down for the trial of similar warrant caws"— 
Sietemmt ej Ob'jttlt end ffearenr. para 6. 
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446. (i) Where a Magistrate or a Sessions Judge decides 
under section 443 that a case ought to be 
“ warrant under the provisions of this Chapter 

and the case is a warrant-case, the Magis- 
trate inquiring into or trying the case shall, if he does not dis- 
charge the accused under section 209 or section 253, as the case 
may be, commit the case for trial to the Court of Session, whether 
the case is or is not exclusively triable by that Court, 

(2) Where an accused is committed to the Court of Session 
under sub-section (i), the Court shall proceed to try the case 
as if the accused had required to be tried in accordance with the 
provisions of section 275, and the provisions of that section and 
the other provisions of Chapter XXIII, so far as they are appli- 
cable, shall apply accordingly. 

Provided that where the trial before the Court of Session 
would in the ordinary course be with the aid of assessors and the 
accused, or all of them jointly, require to be tried in accordance 
with the provisions of section 284 A, the trial shall be held with the 
aid of assessors'all of whom shall, in the case of European British 
slbjects, be persons who are Europeans or Americans or, in the 
case of Indian British subjects, be Indians. 

1227. ^Vllere the complain^t is an Indian, and one ol the accused person Is an 
European British subject, and the Masistrate deades that the case ought to be tried 
under the provisions of this Chapter, and the case is a warrant case, the Magistrate must 
commit the case to the Sessions. He cannot, alter making the above decision, assume 
jurisdiction m respect of the Indian accused persons by discharging the European accused 
—Banain Das. 51 All. 483, 27 A.LJ. 188, 30 CriJ. 218, 113 I.C. 764, A.I.R. 1929 
AIL 84, Ind. Bui. 1929 All. 188. 

Before a Magistrate makes a commitment under clause (1) of this section he must 
hold a preliminary inquiry under Chap. XVIII and oinsider whether there are grounds 
for discharging the accused under see. 209 or sec. 253. Cr. P. C.; and he cannot do this 
without taking evidence for the prosecution — K. T. Ktshan, 35 Cr.L.J. 174, 146 I.C. 
879, 12 PaL 707, A.I.R. 1933 Pat 677, 14 PL.T. 726. 1933 Cr C. 1491j C. A. Si. George 
V. Uma Dull, 40 CrLJ. 917, 184 I C. 313, 12 RJL 217, 1939 A.W.R, (H.C.) 570, 1939 
A.Cr.C. 117, I.LR. 1939 All. 851, A.I.R, 1939 AIL 602 (604), 1939 A.L.J. 574. It is 
open to him to discharge the accused under sec 209 or sec. 253, Cr. P. Code— C. A. 
St. George v. Uma Dull, supra. 

This section lajs down that if the Magistrate does not discharge the accused under 
see. 209, he must commit the case to the sessions; that is, he must frame a charge under 
see 210, and make an order of commitment under sec 213 (1). But once he has 
framed a charge, he cannot cancel it and discharge the accused under sec 213 (2) — 
Rashid Ahmad v. Riek. 1931 A.L.J. 526, 32 CriJ. 865 ( 867), 132 I.C. 332, Ind. RuL 
1931 AIL 492, 1931 Cr.C. 622, A.I.R. 1931 AIL 366, 53 AIL 690; E. L. U'tse v. Emp.. 
39 CrXJ. 789, 176 I.C, 705, 11 R 5. 35, A IJL 1938 Sind 150. In other words, sec 446 
docs not mean that all the procedure ol Chap. XVIII will apply to the case 

IVhcn proceedings ha\e been taken at the accused’s request under this Chapter, 
the Magistrate has no option but to commit him to the Court of Session to 
trial, c\cn if he waives his right subsequently and wants td be tried by the Magistrate 
under the ordinary procedure. The High Court can, howe%'er, take action under 
sec 561-A, Cr. P. C., and direct that the proceedings be taken out of Chap. XXXIII 
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and be placed under Chap. XXI, Cr. P. Code. There is no reason why the High 
Court should compel the accused to continue to avail himself of a privilege which, 
there is good reason to believe, his impoverished state will render infructuous, if not 
harmful. Tlus Chapter provides for a spedal procedure of which- certain individuals 
at their own request are permitted to avail themselves. Therefore the accused can 
waive a right which he need never have clamed provided his request can be granted 
without prejudice to the trial of his co-accused or business of the Courts— E. L. ll’a* 
V. Emp., supra. See also Plucknett v. Emp., A.I.R. 1939 Cal. 545 (555), 43 CWN. 
120, I L.R. (1939) 1 Cal. 162, 181 I.C. 757, 41 Cr.L.J. 72. 

Magistrate: — ^The 'Magistrate* in sec. 446 (1), Cr. P. C., means a Magistrate 
having jurisdiction to inquire into the case. Section 448 must be read with sec. 29-A 
of the Code. Under sec 29-A. Cr. P. C., a Second ClaM Magistrate has no junsdiction 
to inquire into or trj' offences under secs. 403, 417 and 427, 1. P. C., which are punishable 
otherwise than with fine not exceeding Rs. 50. So he has no authority to comnut the 
accused to the Court of Session. The only course open to him is to return the complaint 
to the complainant to be presented to a Magistrate having jurisdiction to entertain it— 
C. A. Si George v. Uma Dull, supra. 

Trial to be by jury; — \Vhen an European British Subject is committed to the 
Court of Session under the provisions of sec 446 (2) the trial must be in accordance 
with sec, 275, that is to say, the accused must be tried by a jury, the majority of whom 
shall, if before the fust juror is called and accepted the accused so requires, consist of 
persons who are Europeans or Americans. But when the trial before the Court of 
Session would m the ordinary course be with the aid of assessors, the accused has the 
nght under the proviso to sec. 446, to be tried with the aid of assessors, aU of whom 
enall be of the category within which the accuted comes. By "ordinary course” is here 
meant the course which would be followed in the absence of a claim by the accused to 
be dealt with under the provisions of Chap. XXXIII or in the absence o! a Notification 
by the Local Government under the prorisions of sec 269— Eroy v. Crown, 5 Lah. 
515 (517. 518). 

If the Magistrate decides that the case is one to be tried under this Chapter, and 
the case being a warrant case, he commits it to the Court of Session, the decision of the 
Magistrate is final, and the Sesaons Judge has no discretion in the matter, having 
regard to the provisions of sub-sec. (2). The Sessions Judge would be acting illegally 
if he refuses to hold the trial by jury and holds it with the aid of assessors — Armstrong, 
33 P.L.U. 578. 1832 Cr.C. 628 (630). 33 Ct.LJ. 529. 137 l.C. 673, Ind. RuV 1332 Uh- 
352, 1932 Cr.C. 628, A.I.R. 1932 Lah. 490, 13 Lab. 755. 

447. If ai any stage of an inquiry or triat under this Code 

Court to infona ac- it appears to the Magistrate that tkc cosc is 
cu^ persons of iheir or might bc held to be a case which ought to 
ng ts in certain cases. tried Under the provisions of this Chapter, 

he shall forthwith inform the accused person of his rights under 
this Chapter. 

The emission by the Magistrate to inform the accused of his right to be tried under 
tliis Chapter is curable by the proviMom of sec. 534— Zffforiyu. 3 Rang. 220. 4 BurJ-J- 
41. 89 I C 459. A.I.R. 1925 Rang. 239, 26 Cr.LJ. 1371. Sec also Seott, 36 Cr.LJ. 593 
(590), 15t l.C. 837, A.I.R. 1935 Rang, 67, 13 Rang. KXI, 1935 Cr.C 167 (F.B.). 


References to Sesdons 
Judge to be erirtstrued as 
references to High Court 
m Rangoon. 


448. [This section has been omitted by 
the Government of India {Adaptation of 
/tjrfmn Ones) Order, IPS/]. 
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Special proviaons re- 449. (1) Whcve— 

latmg to appeal. 

(a) a case is tried by jury tn a High Court or Court of 
Session under the provisions of this Chapter, or 
(&) a case which would otherwise have been tried under 
the provisions of this Chapter is under this Code 
committed to or transferred to the High Court and 
is tried by jury in the High Court, or 
(c) a case is tried by jury in the High Court in a Presi- 
dency-town and the High Court grants leave to 
appeal on the ground that the case would, if it had 
been tried outside a presidency-town, have been 
triable under the provisions of this chapter, 
then, notwithstanding any thing contained in section 418, or sec- 
tion 423, sub-section (2), or in the Letters Patent of any High 
Court, an appeal may lie to the High Court on a matter of fact 
as well as on a matter of law. 

(2) Notwithstanding anything contained in the Letters 
Patent of any High Court, the Provincial Government may direct 
the Public Prosecutor to present an appeal to the High Court 
from an original order of acquittal passed by the High Court in 
any such trial as is referred to in stib-sccUon (1). 

(3) An appeal under sub-section (1) or sub-section (2) 
shall, where the High Court consists of more than one Judge, be. 
heard by two Judges of the High Court. 

See Para 7 (b) and (c) of the Statement of Objects and Reasons, 

Amendment: — The vrords “Provinaal Government" have been substituted for 
"Loc:al Govemn^bit" by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

1227A. Appeal: — Matter of fact, matter of law : — The accused, on appearing 
before the committing Magistrate, asserted his nght to be tried as an European British 
subject, and the Magistrate being satisfied that he iias one, passed an order that be 
was to be dealt with under sec 443. In the tnal before the Sessions Judge, the prose- 
cution did not take any steps to have the Magistrate's order set aside, but had 
charged and tried in the ordinary way. On appeal from the conviction, held that under 
this section, the appeal lay on a matter of fact as well as on a matter of law, and the 
accused could question the legality of the conviction, even though there might not be 
any foundation for his claim to be tried under this chapter— ^Sing/rron, 29 CWJ'J, 260, 
41 CLJ. 87, 26 Cr.LJ. 662 This section lays down that ui cases tned by jury, an 
appeal lies to the High Court on a matter of hict as well as on a matter of law; ^ere- 
fore, in a case tried under this chapter, the finding of a jury on a ciuestion of fact is not 
final; and, therefore, to justify an interference by the High Court under sec 307, the 
finding of the jury reed not be maiufcsUy wrong or pcA’erse— Crown v. Bimal Parskad, 

6 Lah. 93, 26 P.LR. 263, 26 Cr.LJ. 1241. The terminology of this section is so dear 
and definite that there is hardfy any room for entertaining anj’ uncertamty about the 
plenary powers of the High Court. It cannot, \rith due conformity to the law so dearly 
worded, refuse to entertain an appeal on a matter of fact notwithstanding thnt the jury's 
verdict is unanimous and concurred in by Um Judge. Neverthdea the powers, ua- 
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restricted as they are, must be exercised in accordance with the well recognised principles 
govcmins appeals in general and due weight mast be given to the opinions of the Sessions 
Judge and the jur >’ — James Dotidall, 37 CrX.J. 607 (609), 162 I.C. 430, A-I.R 1936 
Nag. 103, 31 Ni.R. 215 (Sup.). 

The nght of appeal under sec. 449 (1) depends not upon whether in certain 
cucamsuwees tlva accvissed Tsught bavt betw tatd under Iht oi Chap. XXXUl, 

but whether he was in fact so tried. Before it can be held that there has been a trial by 
a jury in the High Court under the proviaons of Chap. XXXIII within the meamng of 
sec. 449 (1) (a), it is incumbent upon the accused to satisfy the Court that he had duly 
preferred a claim before the Magistrate that the case ought to be tried under the provi- 
sions of Chap. XXXIII, before he was comirntted for trial and that upon such claim 
having been made, the Magistrate after making such inquiry as he deemed necessary 
and being satisfied that the status of the complainant and tlse accused respectively were 
such as to entitle the accused to a trial under Chap. XXXIII, had recorded a finding 
that the case was one which ought to be tried under the provisions of that Chapter or 
that the Magistrate on the drum having only been made to him in that behalf had 
rejected the claim but that on appeal to the Sessions Judge, the claim of the accused to 
be tried under Chap. XXXIII had been granted. The Legislature plainly intended and 
enacted that before a trial could be held under the provisions of Chap. XXXIII, the 
question whether the complainant and the accused possessed different nationalities should 
be investigated and deterrruned by the Magistrate as a preliminary issue in the case 
before the accused was committed to trial, and that unless the claim was duly made 
and had been determined by the Magistrate or by the Sessions Judge as might be, the 
right of the accused to be tried in accordance veith the provisions of Chap. XXXIII did 
rot accrue— ^cotl, 36 CrL.J. 593, 154 IC. 837, AI.R. 1935 Rang, 67, I3 Hang. 1(M, 
1935 Cr.C. 167 (F.8.). 

The foundauon of a right to obtain an appeal against the verdict and sentence 
given at a trial in the Sessions in the High Court contrary to the normal rights of a 
convicted person as laid down in the Letters Patent depends primarily and fundamentally 
upon Uie status of the applicant— P/ucAncti v. Emp., A.LR. 19^9 Cal. 545 ( 533), 
43 C.W.N. 120, I,L.R. (1939) 1 Cal. 162, 184 IC 757, 41 Cr.LJ. 72, 12 R.C. 251. 

Leave to appeal*. — It is desirable that an application (or leave to appeal under 
clause (c) sliould be made to the Judge who tned the case. The right of appeal depends 
upon cxtianeovis orcamstanccs which have nothing to do with tiie guilt of the accused, 
and the trying Judge is better qualified than any one else to decide whether these 
circumstances exist or not — /bfartindale, 52 CaL 347, 29 C.\V.N. 447, 26 CrJ-J. 401, 
A.I.R. 1925 Cal. 14, 84 I.C IWl. 40 CXJ. 256. But in another Calcutta ase it has 
been held that, rince no appeal would lit against the decision of the Single Judge 
refusing leave to appeal, it is better in the interests of j'usticc that the opplicauon 
lor leave to appeal should be heard by a Di%'ision Dench — Tuiner, §2 Cal 636, 29 
C.WN. 458, 41 C.LJ. 325, 26 Cr.LJ. 835. A.IJL 1925 Cal. 673, 86 I-C. 659. 

Application for leave to appeal should be made with notice to Crown, but once the 
leave is granted without such notice, it cannot be revoked on the ground of want of sudi 
notice — MatlmdaU, supra. 

This KCiion gives the right of appeal against the decision of a High Court in three 
c’asws of cases. The first class arc the cases tned by jury- in a High Court under the 
provisions of this chapter and can only apply to a High Court outside a Presidency 
Town. The second class of cases arc those which would otherwise be tried under the 
pro%-is:ons of Uiis chapter but are committed or transferred to the High Court and tried 
by jury in the High Court. In these two classes of cases, an absolute right of appeal is 
gi\cn. Bat in classes of cases referred to in clause (c) the nght of appeal is dependent 
on the cond.tion of the granting of leave to appeal. The necessity of this condition 
appears to be due to the fact that in cates whiA come under cbu»e (b) the question 
whether Chap. X.\.\'11I it applicable or not has been decided before the cate is com- 
mitted or iranifcrred to the High Court. But in cases which come under clause (c) 
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this question has not arisen, and it is to be deaded by the High Court before leave to 
appeal is granted, and if that Is decided in accused’s favour, he is entitled as of right to 
an appeal — Turner, supra. 

The High Court can only grant leave to appeal as laid down in sub-sec (1) (c) 
on the unique ground that the case would, rf it had been tned outside a presidency 
town, have been triable under the providons of this Chapter, that is to say Ch. XXXIII 
—Plucknctt V. Emp, AI.R. 1939 Cal. 545 (554), 43 C.WN. 120, I.L.R. (1939) 1 Cal. 
162, 184 l.a 757, 41 Cr.L.J. 72, 12 R.C 251. 

Limitation: — An appeal to the Hi^ Court (Division Bench) from an order 
passed by a Judge presiding at the criminal ses^ns of the High Court, under clause (c)' 
of this section is governed by Article 155 of the Lumtation Act, and if that appeal is 
barred, an application for leave to appeal is also barred; and consequently, an application 
for the determmation of the status of the accused as to his bemg an European Bntish 
subject under sec 449 (c) read with sec 443 is neassan'ly out of time — Thomas, A.I.R. 
1926 Cal. 1203, 98 I C. 248. 53 Cal. 746, 27 CrLJ. 1304 (1306) j Gallagher, 54 Cal. 52, 
23 Cr.L J. 481, 101 IC 657, A.I.R. 1927 Cal 307; Plucknelt v. Etnp., A,I.R. 1939 Cal. 
545 (556), 43 CWN, 120, I.LR. (1939) 1 Cal 162. 184 I C. 757, 41 Cr.L.J. 72. 

The right of appeal against an order of acquittal is created by sec. 417, Cr. P. C, 
and sec 449, in its application to appeals against acquittals merely has the effect of 
cTilarging the scope of such appeals m certain classes of cases. The effect of Article 157, 
Sch. I, Limitation Act is to fix the penod of hmitatioo in respect of such appeals at six 
months in all classes of cases whatever may have been the form of tnal and whatever 
may ^e the scope of the appeal— Supdr. & Rem., Legal AOairs, Bengal v. Bagirath 
Mahto, 35 Cr.L.J. 1367, 151 I.C. 662, A.IR. 1934 Cal. 610, 38 C.\V.N. 854, 1934 Cr.C. 
903, 59 Cr.LJ. 482. 

Practice: — ^Under the Rules of the Calcutta Ibgh Court, a vakil cannot appear 
for a party m an appeal .from a tnal held on (be crumnai sessions of the High Court 
Therefore, the proper and the only permissible course in cases under this section, 
where a new n^t of appeal is given by the Code to the sub;ect, is for this right to 
be exercised so long as the rules remain unchanged, in the way laid down by the 
niles, namely, on the footing that it is part of (he business of the Court from which, 
as the niles stand, Vakils are excluded — Satya Narain, £5 CoL 858, 32 C.WJ'f. 319 
(328), 29 Cr.L.J. 1022, 112 I.C. 350. A.IJt 1928 Cal. 675. 

450 - 463 . * * * ♦ 

Sections 453, 454, 455 and 459 are now le-enacted as sees, 528A, 52SB, 52SC and 
528D, respectively. Sections 456 — 453 are incorporated in sees. 491 and 49IA; see. 460 
is included in sec. 284A, sub-sec (2) ; sec. 462 is now merged in sec. 326. The remaining 
sections (450, 451, 452, 461) are omitted.. 

1227B. Under the old Code, on Euiopean British subject had a right to rtnirri 
to be tned by jury; that nght was a substantive right and not a mere matter ol proers 
dure, and therefore, where the commitment was made prior to the coming into force of 
the Amendment Act of 1923, but the tnal in the Sesrions Court was Iield after its coming 
into force, hdd that the accused's right to be tried by jury was not lost, and he was not 
to be tried by the Judge with the aid of assessors— Filrmoun'ce, 6 t- nh , 262, 26 P.L.R. 
415, 27 Cr.L.J. 421. 
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CHAPTER XXXIV. * 

Lunatics. 

464. (1) When a Magistrate holding an inquiry or a trial 

has reason to believe that the accused is of 
acSS'beS.g'luiSl unsound mind and consequently, incapable 
of making his defence, the Magistrate shall 
inquire into the fact of -such unsoundness, and shall cause such 
person to be examined by the Civil Surgeon of the district or 
such other medical officer as the Provincial Government directs, 
and thereupon examine such Surgeon or other officer as a witness, 
and shall reduce the examination to writing. 

{lA) Pending such examination and inquiry, the Magis- 
trate may deal with the accused in accordance with the provisions 
of section 4 < 56 , 

(2) If such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his defence, 
he shall record a finding to that effect and shall postpone further 
proceedings in the case. 

Change: — Sub-section (lA) and italicised trords in $ub>section (Z) have been 
added by sec. 120 of the Cr. P. Code Amendment Act, XVIII of 1923. "The first 
amendment is consequential on the amendment in sec. 466. The second requires the 
Magistrate to record a finding if he is of opinion that the accused is of unsound mind and 
incapable of making a defence''“S/oremenr of Objtcts and Reasons (1914). 

The words "Provincial Government" have been substituted for "Local Government" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order. 1937. 

1228. Application of section: — The provisions of this Chapter are incidental 
pro\naons for dealing with exceptional classes of persons. This Chapter is not to be so 
constnied as to override the rules of general procedure, except in so far as the special 
pro\'ision contained in it is clearly incompatible with the general provisions — 1894 P.H- 
11. tVhen a charge of an offence to which Chap. XVIII applies is made before a 
Magistrate, he ought in the first place to make an inquiry into the truUi of the charge; 
it IS only when he is satisfied after such inquiry that there is a prima facie case against 
the accused that he can make the inquiry prescribed by this section into the question 
of the unsoundness of nund of the accused — Ibid. 

The procedure laid down in this Chapter does not strictly apply to proceedings under 
sec.488, Cr. P. C , because the counter-petitioner is not an accused. However, the 
prosnsions of this section at least are those which a Court of equity and good consdence 
would naturally follow; that is, if it finds that the counter-petitioner is insane and 
incapable of understanding questions put to him and giving rational answers, it must 
postpone further proceedings until it is satisfied that the counter-petitioner is capable 
of so understanding the proceedings — Appachi Goundan v. Kutliyammal, 48 Mad. 388. 

The question involved in this section is whether the accused is of unsound mind at 
the time of triat. and, therefore, incapable of making his defence; and this question 
should not be confused with the question raised under sec. 84, I. P. C , as to whether 
the accused was or was not of unsound irand ot the time uhtn he commuted the offrnce 
with which he is charged— CAarfomi Lol, 1900 AWN. 47; Nabi Ahmad Khan. 9 O.WN. 
355, 1932 Cr.C. 373 ( 374). 33 Cr.LJ. 542, 137 I.C 800. The question whether the 
accused was of unsound mind at the lime of the alleged offence is an entirely separate 
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one to be inquired into in an entirely separate manner (see secs. 469-471) — Santokh, 7 
Lah. 315, 27 Cr.L J. 552, 93 I C. 1048, 2 Lah. Cas. 939, A.I.R. 1926 Lah. 498, 27 PI..R. 
454. See Bahadur, 9 l-ab. 371, cited under sec. 469. 

The first point that a Court has to decide when an accused person is brought before 
it who is suspected or alleged to be a lunatic, and before the Court can e\en proceed 
with the trial, is whether the accused person appears to the Court to be of unsound mind 
and incapable of making his defence — Nabt Ahmad Khan, supra. When an issue is 
raised as to the soundness of the mmd of the accused person, the Court is bound to 
inquire, before it begins to record evidence, whether the accused is or is not incapacitated 
by unsoundness of mind from making his defence If it omits to do so, the subsequent 
inquiry about the soundness or unsoundness of mind does not cure the defect — Jhabbu, 
42 AIL 137. 

If the Medical Officer reports that there iS some mental defect which amounts to 
feeble-mindedness, but that his condition does not warrant to certify him as insane, 
as he understands the nature of the act, the Magistrate is justified in proceeding with 
the inquiry or trial See Nabi Ahmad Khan, supra 

Examination by Gvil Surgeon: — A Magistrate cannot consign a lunatic to an 
asylum or jail on his own unprofessional opmion He must have before him the 
deliberate statements of the Medical Ofiicer reduced into writing — 1 Bur. 87. 

A mere certificate of a Medical Officer of the District that the prisoner is of unsound 
mind and mcapable of making his defence is r.ot suffioent evidence of the prisoner’s 
insanity. The Medical Officer should be called as a witness and carefully examined— 
Bam Button, 9 W R. 23, 2 Weir 580. The mandatory provisions of this section require 
the Magistrate not only to have the accused examined by the Civil Surgeon of the 
district or such other hfedical Officer as the Local Government directs, but to examine 
such officer as a witness. ^Vhere the Magistrate did not examine the Civil Surgeon but 
examined the House Surgeon who was not an officer empowered in that behalf by the 
Local Government, his order could not be sustained — Naram, A.I.R. 1933 Sind 267 
(270), 1933 CrC. 941, 146 I.C. 850, 35 Cr.L.J. 200. In Nabt Ahmad Khan (supra), 
however, neither the committing Magistrate nor the Sessions Judge examined the Medical 
Officer as a witness in Court, but merely acted upon his report. 

When the evidence of the Medical Officer cannot be considered as decisive on the 
point of the prisoner's state of mind, evidence must be let in regarding his ordinary 
habits and behaviour, and his demeanour both before and after the commission of the 
alleged oQence — Vaimbtlee, 5 Cal. 826. This section cannot be regarded as directing 
that the enquiry shall be limited to an examination by a Civil Surgeon, or other Medical 
Officer, of the person concerned. An opportuiuty should be given to the accused for 
rebutting the evidence given by the Civil Surgeon — Onkar Dai, 34 Cr.LJ. 914, 144 LC. 
1031, 10 O.WJ4. 719, A.I.R. 1933 Oudh 362. 1933 CrC 1042? SAerrfil Sher Bar. 39 
Cr.LJ. 737, 176 I.C. 447, A.I.R. 1933 Pesh. 24. 11 R.Pesh. 14. The question as to 
whether the prosecution could also produce evidence was not considered in Onkar Dot’s 
case, but It would be contrary to all ptinaples of administration of justice to allow 
one party to produce evidence and not allow the other party to do so. The evidence 
of the Qvil Surgeon is not evidence produced by the prosecution. The pnaniin ition 
of the Civil Surgeon is a duty which is placed by statute upon the Magistrate himself. 
It is obvious that the burden of proving that the accused is of unsound mind and 
incapable of making his defence lies upon the accused and it is for him to lead evidence 
on the point in the first place and such evidence as is led on his behalf can be rebutted 
by the prosecution — Shcrdtl Shcr Baz, supra. 

Postponement of further proceedings: — Where the Magistrate is of opmion 
that the accused is of unsound mind and therefore incapable of making his defence, be 
cannot try the accused— 2 W'eir 581. Nor can he legally acquit him. But be is bound to 
postpone further proceedings in the case, and either release him on sccunly or detain 
him in custody and report the case to the Govenanent (sec 466)— 2 Weir 581? Bomon 
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Audheekharee. 10 W.R. 37, 1882 106, 1900 A.W.N. 47; 1 W.P. 11. If on 

examination, the accused person appears to be insane and unable to understand questions 
and to return intelligible replies, the Magistrate should act imder secs. 464 and 466 
of the Code and not under sec. 341 — ^Ratanlal 383. 

465. (1) If any person committed for trial before a Court 

Procedure in case of Session Or a High Court appears to the 
person committed before Court at his trisl to Ije of unsound mind 

Qiurt of Session or High ^nd consequently incapable of making his 

Court be.ug toufc. 

of assessors, shall, in the first instance, try the fact of such un- 
soundness and incapacity, and if the jury or Court, as the case 
may be, is satisfied of the fact, the Judge shall record a finding 
to that effect, and shall postpone further proceedings in the case 
and the jiiry^ if any, shall be discharged, 

(2) The trial of the fact of the unsoundness of mind and 
incapacity of the accused shall be deemed to be part of his trial 
before the Court. 

Change: — The italicised "words at the end of sub-section (1) have been added 
by sec. 121 of Cr, P. C. Amendment Act, XVIII of 1923. "This amendment provides 
for the discharge of the jury in the event of the Court of Session or the High Court 
being satisfied that the accused is of unsound mind and incapable of making his defence” 
•^-Sforemenf of Objects end Reasons (1914). 

1229. Fact of insanity must be tried;— There are two different stages 
of procedure contemplated by this section. The first stage m the procedure laid down is 
that It must appear to the Court that the accused placed on his trial was of unsound mind 
and incapable of making his defence. The next stage that was to follow when it appeared 
to the Judge that the accused was of unsound mind and. consequently, incapable of 
making his defence, was that the fact of such unsoundness of mind and incapacity should 
be enquired into on the materials placed before the Court. Where it did not appear 
to the Judge that the accused was of unsound mind or that he was incapable of 
making his defence, it was not therefore necessary, much less was it incumbent upon 
the Judge, to adopt the procedure provided by the second part of this section, namely 
to hold an enquiry as to the unsoundness of mind of the accused placed on his trial, 
for the purpose of ascertairung whether he was incapable of making his defence 
Durga Charan Sing, 41 C.W.N. 1312 (1313), 

The provisions of this section are mandatory, and their non-cornpliance vitiates 
the triaL tVhere a Sessions Judge’s mind is in doubt as to the mental state of ^e 
accused at the time of trial, it is incumbent upon him to hold an inquiry on the question 
whether the accused is capable of making lus defence when he comes before him on 
commitment, and to take the opimon of the assessors on that question and to come 
to a decision before proceeding further with the trial — Sanlokk, 7 Lah. 315, 27 Cr.LJ. 
552, 93 I.C. 1048, 2 Lah. Cas 939, A.I R. 1926 Lah. 498. 27 PXJL 454— RomwriA. 31 
CrI-J. 899, 125 I.C. 767, A.I.R. 1930 All. 450. 

The question of unsoundness of mmd must be tried by the Judge and jury, and not 
by the Judge himself personally — Bhtekoo. 19 WJL 15. IVhere, after a trial has been 
once adjourned on account of the prisoner's insanity, the Zillah Surgeon reports that the 
prisoner is capable of making his defence, the Judge should find taith the aid cl assessors 
whether the prisoner is capable of making his defence, and cannot act merely on the 
letter of the Zillah Surgeon — Kunnugan. 2 Weir 582. 

Again, the question of the unsoundness of imnd must be tried in the first instance. 
The issue as to the unsoundness of mind of the accused is a preliminary issue, and 
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must be submitted to the jury first before proceeding with the trial — Doorjodhan, 19 
W.R- 26; Jhabbu, 42 All. 137. The preliuunary issue as to the unsoundness of imnd and 
incapability of the accused to take his tnal is to be tried by the jury, the moment the 
question of insanity is raised — Radhanath, 27 CrXJ. 896, 96 I.C. 160, 44 C.L.J. 285. 
See also Ram Nath, 31 CrL.J. 899, 125 I.C. 767, AlIR. 1930 All. 450. Evidence must 
be led on the point as to whether the accused is of unsound mind or can stand his trial 
and understand the proceedings It is not enough to merely put to the jury the question 
of the insanity of the accused — Radhanath. supra. If this procedure is not followed, 
the trial must be set aside, and the Sessions Judge must hold the trial before a fresh 
jury — Radhanath, supra. Where the question of unsoundness of mind or incapability 
.of the accused of making his defence is not raised before the Court at all but there is 
only verbal application made by the pleader for the defence for an adjournment of 
the case in order that the accused may be kept under mental observation, that is not 
what is contemplated by this section and there is no case for an enquiry as contemplated 
by this section— Durga CAaran Smg. 41 C.WN. 1312 (1313, 1314). 

Where in the course of his examination under sec. 364, the accused said that he 
was not in his senses when he tried to rob, it was held that the Court of Session should 
have acted under this section and tried the fact whether on the date the accused 
was Called upon to plead he was or was not of unsound mmd and capable or incapable 
of maldng his defence — jagdeo, 15 AL.J. 239 When the accused committed to the 
Sessions appears to he of unsound mmd, the Sesaons Judge is bound to try the fact 
of insanity first, and should not try it along with the tnal for the oSence— A^foz Alt, 1905 
A.W.N. 2. 

If in a case committed to the Sesrions, objection is taken on behalf of the accused 
that he is of unsound mind, and the Civil Surgeon when examined as a witness on behalf 
of the accused states that the accused is a person of unsound mind and therefore not 
in a fit state to understand the proceedings and to stand his trial, the onus lies on 
the prosecution to prove that the accused is of sound mmd In such a case, it is 
improper for the Sessions Judge to charge the jury that it is for the defence to satisfy 
the Court that he is of unsound mind. But such a charge to the jury, though improper, 
does not amount to a misdirection so as to make the verdict of the jury on this point 
unacceptable specially if the verdict is unanimous— S/iiA Das, 51 Cal 584 (586, 587). 

In a trial at the Sessions, if a pica is taken on the prisoner's behalf under this 
section, that he is of unsound mind and incapable of making his defence, it is for the 
Crown to establish the soundness and capaaty of the accused. The inquiry as to the 
soundness or unsoundness of the mind of the accused is a preliminary inquiry which is 
conducted for the satisfaction of the Court, and m that view the prosecution ought to 
commence and give their evidence — Copt Mohan Saha. 51 CaL 827 (823), 26 Cr.LJ. 
276, 84 I.C 340. A.I.R. 1925 Cal. 479 (Day Murder Cast). 

t^Tiere a Court entertains doubts as to the sanity of the accused, the Court should 
not merely put questions to the accused but should try the fact of such unsoundness of 
mind by examining the Cml Surgeon or some other medical officer, and taking such 
e\'idence as might have been procurable from the xillage at wWch the accused resides, 
with the view of ascertaining whether the accused had at any lime prior to the 
commission of the crime exhibited symptoms of sanity — Htra Panja, 1 B H.C.R. 33. 

Where the Sessions Judge did not comply with the, provisions of this section, but 
convicted the accused, heid that the tr«l was vitiated, and the High Court set aside the 
conviction and ordered the Sessions Judge to hold an inquiry under this section before 
retrial on the charge— Palo Singh v. K.-E., 19(S P.R. 54, 3 CrLJ. SO; Santokh, 7 Lah. 
315, 93 I.C. 1043,' 2 Lah Cas. 939, A,I.R. 1926 Lah. 498. 27 PL.R. 454. 27 CrLJ. 552. 
IVhcre on a reference for confirmation of a sentence of death, the High Court entertained 
doubts as to the accused’s sanity, the case would be referred to the Sessions Judge for 
further inquirj ’ — Arzao Bcbce, 2 W.R. 33. 

1230. Postponement cf trial: — Where the prisoner is found to be 
the Sessions Judge should postpone the iml and proceed under sections 463 and 457, 
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instead of proceeding with the trial and acquitting the accused — Ram Rattan, 9 Wit 
23; Noot Khan, 1 W.R. 11. 3 W.R. 70; Moorali, 3 W.R. 57. 

A Sessions Judge has no power to stay proceedings and direct an inquiry to be 
made into the state of the accused’s mind, where it appears to him problematic whether 
the accused is capable of making his defence. The proper procedure to be followed is 
that prescribed by secs. 465 and 466 — Pisati Turaka, 2 Weir 138 (139). 

1231. Sub-section (2) t — ^Tbe preliminary inquiry held under this section is 
not a Uial in the sense of ascertaining whether the accused is guilty or not of the oSence 
charged— CAmua. 3 P.L.J. 291, 19 CrX J- 135, 43 I.C. 423. 

466. (1) Whenever an accused person is found to be of 

Release of lunatic unsound mind and incapable of making his 
pending investigation or defence, the Magistrate or Court, as the case 
may he, whether the case is one in which 
bail may be taken or not, may release him on sufficient security 
being given that he shall be properly taken care of and shall be 
prevented from doing injury to himself or to any other person, 
and for his appearance when required before the Magistrate or 
Court or such officer as the Magistrate or Court appoints in this 
behalf. 

(2) If the case is one in which, in the o/>mton of the 
Magistrate or Court, bail should not be 
Custody of lunatic. taken, or if sufficient security is not given, 
the Magistrate or Court, as the case may be, 
shall order the accused to be detained in safe custody such 
place and manner as he or it may think fit; and shall report the 
action taken to the Provincial Government. 

Provided that no order for the detention of the accused in 
a lunatic asylum shall be made otherwise than t'n accordance with 
such rules as the Provincial Govcrnmerit may have made under 
the Indian Lunacy Act, 1912. 

Change: — -This section has been amended as shown by the italidsed words, by 
sec. 122 of the Cr. P. C. Amendment Act. XVIII of 1923. “This section is so amended 
as to allow bail to be granted at the discretion of the Court, in any case in which the 
accused is a lunatic, and the amendment also pennits the accused to be kept in custody. 
The object in view is to delegate the power of the Local Government, and to do away 
■with the existing distinction in procedure between bailable and non-bailable cases — 
Statement of Objects and Reasons (1914),' 

The words “Provincial Gos'cmment” have been substituted in this section for 
“Local Government" by sec. 4,of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

1232. IVTiere a Magistrate or Sessions Judge, instead of proceeding under this 
section, tries the accused and acquits him on the ground of insanity, the order of 
acquittal is illegal— 1882 A.WJ4. 106; Roman Audheekharee. 10 W.R. 37, 9 W.R. 23; 
Shah Mahomed. 3 W.R. 70 

Under the old section, the accused could be coniined in a lunatic asylum or Jail 
or some other place of safe custody only under the order of the Government, and the 
Magistrate’s power over the accus^ ceased from such confinement, and he could not 
release him on security later on- He could deal with the accused only if the accused 
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^as sent back to him under sec. 473 on a certificate that the accused 'was capable of 
making his defence — Joy Hart, 2 Cal. 356. But under the present section as amended, 
the Court itself will have power to detain the insane accused in a jail or other place of 
safe custodj* (but not a lunatic asy-lum) and in such a case it will not cease to haie 
control over the accused, but will be able to release him afterwards on suiheient security 
being given. 

There is nothing in this section to empower the Magistrate to add any other 
condition. Where the hfagistrate ordered that the accused be released provided “a 
responsible gentleman tomes forward to take care of her outside Karachi, ” held that the 
order of conditional release could not possibly be sustained — Narain, A.I.R. 1933 Sind 
267 (270), 1933 Cr.C. 941, 146 I C. 850, 35 CrLJ. 200. 

467. ( 1 ) Whenever an inquiry or a trial is postponed under 
Resumption of inquiry Section 464 or Section 465, the Magistrate 

or trial op Court, as the case may be, may at any 

time resume the inquiry or trial, and require the accused to appear 
ot be brought before such Magistrate or Court, 

(2) When the accused has been released under section 466, 
and the sureties for his appearance produce him to the officer 
whom the Magistrate or Court appoints in this behalf, the certi- 
ficate of such officer that the accused is capable of making his 
defence shall be receivable in evidence. 

^Vhen a trial is postponed under sec 465 on the ground of insanity of the accused, 
it should not be resumed at the point at which it was previously stopped, but should be 
commenced de novo, when the Court finds him capable of malung his defence— 
Kunnukan, 2 Weir S82 

468. ( I ) If, when the accused appears or is again brought 

Procodure on occused *6 Magistrate or the Court, as the 

appearing before Magis- case may be, the Magistrate or Court con- 
trate or Court siders him capable of making his defence, 

the inquiry or trial shall proceed. 

(2) If the Magistrate or Court considers the accused to be 
still incapable of making his defence, the Magistrate or Court 
shall again act according to the provisions of sec. 464 or sec. 465, 
as the case may be, and if the accused is found to be of unsound 
niind and incapable of making his defence, shall deal with such 
accused in accordance with the provisions of section 466. 

Change: — The italicised wmds at the end of the section have been added by 
see. 123 of the Cr. P. C Amendment Act, XVIH of 1923. This amendment is conse- 
quential to the amendment of sec. 466. 

Sub-section (1) does no more than say that when the accused who has not been 
put on trial because he was of unsound mind appears or is again brought before the 
Magistrate or the Court, as the case may be, if the Magistrate or Court considers him 
capable of making his defence, the inquiry or trial shall proceed — Ahmad Afi, A.IJt. 
1935 Pat. 501, 16 P.L.T. 828, 159 l.C. 963, 1935 Cr.C. 1286. 

The inquiry or trial should commence de mnv. See 2 W’eir 589 ated under sec 467. 

\\'hcre the accused was not insane at the t»m» of the preliminary inqmi>-, and he 
was duly comimtled, but he afterwards developed an attack of insanity, but when he 
was produced before the Sessions Judge, the Medical Officer reported that his state of 
ound was considerably better and that be was fit to stand his tnal whereupon the 
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There ^'rre four sub-sections in this section in the Code of 189S. Sub-sectiozB (2) 
and (3) were repealed by the Indian Lunacy Act (I\' of 1912) ^d sub-section (4) was 
numbered as sub-section (2). Prewously the worfs at the end of sub-section (1) we^ 
“and shall report the case for the orders of the Local Government.” so that the Court 
could not itself send the accused to a lunatic asylum or jail but had to' report the case 
to the Local Gcrvemment, and the latter gava orders for sending the accused to an asytra 
or jail See 43 Bom. 134. But those words have been omitted by the Repealing aid 
Amending Act. X of 1914, and its effett is that Magistrates and Courts are no longer 
required to report cases for the orders of the Local Government but are themselves 
competent to direct the detention of the accused in an asj-lum or j^ or some oier 
place prescribed for the reception of criminal lunatics — iVgs E, 8 Buri.T. 2So, 16 
CrLJ. ero, 30 I.C. 654; .Ucsfc/, 22 0-C 259, 21 CrXJ. 45, 54 LC 251. Bat it does 
not deprive the power of the Government to detain the accused in some o'Jier place of 
custody, under'the proiiiaons of the Indian Lunacy .*.ct (H’ of 1912). The Go^'emmenl 
b3%'e powers, inspite of this section, to cedde the future late of the lunatic — Jrts^ 
Hcszn. 25 BomiJ?. 2So. 26 CriJ. 348. 34 I.C 632. 

As clauses (2) and (3) of sec. 471, Cn P. C, and the words “and shall report 
the case for the orders of the Local Go\'emment” nt the end of clause (1) of the sase 
section ha^ been repealed by the Indian Lunacy Act of 1912 and the Repealing and 
Amending Act, 1914 (Act X of 1914) respectively, a Magistrate or Court is cow 
competent under sec. 471 (1) of the Cr. P- C (as it cow stands), read with sec. 24 
of the Indian Lunacy Act and Rules 53—55 of the rules framed under sec 91 of tbe 
said Act, referred to above, to pass oniers for the transfer of a criminal hmatic to a 
lunatic asylum without reference to Government. (Ltdr page 25 cf Rules Relating to 
Lunatics, coreected up to August, 1^ and published by the Govemmcst cf Bengal 
in 19K.) 


1233. Application of section:— TKs section shccid be applied “’f 
where the accus^ are insane persons, but also where the accused persons, thrup o®* 
insane, labour under defects whldi render their trial impossible. Thus, where a dto] 
end dumb person, who is unable to undersmnd the pmceedlngs cf the trta!,^ is f«2“ 
guiltj* of murder, the proper course to be taken is to treat him as a hrnadc 
proceed under sec 471— Dejt 1911 PJL 13 12 CrU- 613 12 

following Cchns, 1SS9 PJL 57, This sectica does cot compel the Court to 
accused to the lunatic asylum; all lha{ is nsccssnrv is to see that such safegu®” ^ 
taken as would keep him from mischief— 42 MiJ. 72. 33 CrLJ. 
.AIJL 1922 Mad. 34. 63 I.C 423. 30 MI-T. 74. 1922 M.W.X. IP. This sect^ 
templates the ccmmirting of a crime by a person who owis; to the state cf 
cannot be deemed to have known the quality cf his act. So the case cf a 
d-amb perscn does not come within this section when he is charged under s*®- ' 

L P. C. inasmuch as it cannct be said in his ca5e that he knew the ' 

been stolen— .4 Deaf end Dumb. 37 CriJ. 107, 159 I.C. 577, .ALR. 1535 
IG Pi.T. 5cS. 1935 Cr.C 116S. 


Where the Court below while acqmtring an accused cn the ground cf ins-»ty 
emitted to puss orders under sec 471. the High Ccurt in revision can pass the ncces^ 
erders. The passmg cf an order tm<^ sec 47* by the High Court, after a-t 
by the Court below, dees net amount to an alteratkc cf a fmdms* of acquittal t'-o c®* 
cf convlcticc w-.iin the meamug cf sec 43? (4)— .Vetr-rwai. supra. 

The words “detained in safe castedy” do cot urean detmned in the custedy of frim^ 
relatives; that is. the Magistrate cannot cSrect that the person acquitted under tbi* 
section should be kept in the safe custody cf his friends er rrbtixTS. This is 
turn the language cf sec 473. .42 that MagJ^btrate can do is to detain the s«xseG 
in a place cf safe erstedy and report the matter to the Local Government, and it is 
Local Ccvenmeni who can ds2ver the aceu«ed to any fnend or relative under sc®. ^ 
Chand's. 55 Cal CCS. 4S CiJ. US, C9 Crij- SJ7 (SIS'; 2 
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was sent back to him under sec 473 on a certificate that the accused was capable of 
making his defence — Joy Hart, 2 Cal. 356 But under the present section as amended, 
the Court itself will have power to detain the insane accused in a jail or other place of 
safe custody (but not a lunatic asylum) and in such a case it will not cease to have 
control over the accused, but will be able to release him afterwards on sufficient security 
being given. ^ 

There is nothing in this section to empower the Magistrate to add any other 
condition. Wliere the Magistrate ordered that the accused be released provided “a 
responsible gentleman comes forward to take care of her outside Karachi,” held that the 
order of conditional release could not possibly be sustained — Narain, A.I.R. 1933 Sind 
267 (270), 1933 Cr.a 941, 146 I.C Soft 35 CrXJ. 200. 

467. ( 1 ) Whenever an inquiry or a trial is postponed under 
Resumption of inquiry section 464 or section 465, the Magistrate 

or trial or Court, as the case may be, may at any 

time resume the inquiry or trial, and require the accused to appear 
or be brought before such Magistrate or Court. 

(2) When the accused has been released under section 466, 
and the sureties for his appearance produce him to the officer 
whom the Magistrate or Court appoints in this behalf, the certi- 
ficate of such officer that the accused is capable of making his 
defence shall be receivable in evidence. 

Ulien a trial is postponed under sec. 465 on the ground of insanity of the accused, 
it should not be resumed at the point at which it was previously stopped, but should be 
commenced de novo, when the Court finds him capable of making his defence— 
Kunnukan, 2 Weir 582. 

468. (1) If, when the accused appears or is again brought 
Procedure on accused before the Magistrate or the Court, as the 

appearing before Magis- case may be, the Magistrate or Court con- 
nate or Court. sidcrs him cajiable of making his defence, 

the inquiry or trial shall proceed. 

(2) If the Magistrate or Court considers the accused to be 
still incapable of making his defence, the Magistrate or Court 
shall again act according to the provisions of sec. 464 or sec. 465, 
as the case may be, and if the accused is found to be of unsound 
mind and incapable of making Jus defence, shall deal ivitli such 
accused in accordance with the provisions of section 466. 

Change: — ^The italidsed words at the end of the section ha\e been added by 
sec, 123 of the Cr. P. C. Amendment Act, XVIIl of 1923. This amendment is conse- 
quential to the amendment of sec. 466. 

Sub-section (1) does no more than say that when the accused who has not been 
put on trial because he was of unsound mind appears or is again brought before the 
Magistrate or the Court, as the case be, if the Magistrate or Court considers him 
capable of making his defence, the inquiry or trial shall proceed — Ahmad Afi, A.IiL 
1935 Pat. 501, 16 P.L.T. 828, 159 I C 963, 1935 Cr.C 1286, 

The inquiry or tnal should commence dt novo. See 2 Weir 589 cited under set 467. 

Where the accused was not insane at the time of the preliminary inquiry, and he 
was duly committed, but he afterwards developed an atCai^ of insanity, but when he 
was produced before the Sessions Judge, the Medical Officer reported that his slate of 
mmd was considerably better and that he was fit to stand his tnal, wheieu, the 
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Judge proceeded to try him. and throughout the trial the accused did not appear to be 
the least abnormal, heU that the Sessions Judge acted rightly in proceeding with the 
trial — Ahmad Khan. 9 O.W.N. 355, 1932 Cr.C. 373 (375), A.I.R. 1932 Oudh 190, 
137 I.C. 800. 33 Cr.LJ. 542, 18 A.I.Cr.R. 319- 

Under sub-sec. (1), there does not appear to be any injunction upon the Magistrate 
or Court to take evidence as to capacity of the accused to make his defence. The view 
'of the Magistrate or Court is made the criterion of whether action is required under 
sub-sec. (2). IVhere there was the certificate of the Inspector General of Jails before 
the Magistrate and the accused appeared in Ws Court, the Magistrate certainly had a 
basis for a decision as to whether sub-sec. (1) or sub-sec. (2) applied and there is no 
reason to hold that his decision was not arrived at under a due sense of responsibility— 
Ahmad AH, supra. 

469. AVhen the accused appears to be of sound mind at the 
time of inquiry or trial, and the Magistrate 
to^ve he'eTmEa?iI^^” satisfied from the evidence given before 
him that there is reason to believe that the 
accused committed an act which, if he had been of sound mind, 
would have been an offence, and that he was, at the time when 
the act was committed, by reason of unsoundness of mind, in- 
capable of knowing the nature of the act or that it was wrong or 
contrary to law, the Magistrate shall proceed with the case, and, 
if the accused ought to be committed to the Court of Session or 
High Court, send him for trial before the Court of Session or 
High Court, as the case may be. 

1232A. “The Magistrate shall proceed with the case,” etc.: — Where the 
Magistrate is of opinion that the accused is of sound mind at the time of trial was of un- 
sound mind at the time of committing an offence, the Magistrate cannot discharge the 
accused on that ground, but should proceed under »cs. 470 & 471 — 2 Weir 582. A Magis- 
, trate can commit an accused to the Sesaons, whom he finds to be sane at the time of the 
prellminarj’ investigation, although at the time of committing the offence he was insane 
— Ram Rutton, 9 W.R. 23. TWs section must not be confused with secs. 464-465 If 
the committing Magistrate finds that the accused is sane at the time of the preliminary 
inquiry, but was insane at the time of conmutting the offence, he has no alternative 
but to proceed in accordance with this section; and it is not incumbent upon him to 
order a medical inquiry, or to try the issue of insanity. It is only when the case falls 
under secs. 464-465, that is, when the accused is insane at the time of the inquiry or 
trial, that the issue of insanity has to be tried before the trial for the offence is proceeded 
with— Bahadur, 9 Lah. 37l, 29 Cr.L.J. 204 (206. 207), 106 I.C. 796. 

Whenever a Magistrate acting under this section shall send for trial before the 
Court of Session an accused person regarding whose sanity at the time of committing 
the offence he entertains any doubt, he shall at the same time inform the jail authorities 
of the supposed state of the accused, in order that he may be placed under careful 
nirs-eillance prior to his trial before the Court of Session— Bom. H. C. Ci’r., p. 18- 

If the accused was sane at the lime of committing the offence, and Is sane at the 
time of the trial, and is conricted, but subsequently becomes insane in jail, the Local 
Go\'cmment will take steps to inquire Into his mental condition. This is a matter for 
the Local Government and not for the Court — Bahadur, supra. 

Presumption: — ^The law presumes every person who has attained the age of dis- 
cretion to be sane, unless the contrary is proved; and where a lunatic has lucid inten’als, 
the law presumes the offence to have been csminitted during such lnter\'al. unless it is 
proved that the act was committed during mental derangement— Btffw, Ratanlal 172. 
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470 . Whenever any person is acquitted upon th? ground 
Judgment of acquittal that, at the time at which he is alleged to 

on ground of lunacy. have committed an offence, he was, by 
reason of unsoundness of mind, incapable of knowing the nature 
of the act alleged as constituting the offence, or that it was wrong 
or contrary to law, the finding shall state specifically whether he 
committed the act or not. 

1233. Acquitted on ground of lunacy: — The fact of unsoundness of mind 
must be clearly and distinctly proved before any jury is justified m pronouncing a 
verdict of acquittal under sec. 84, I. P. C. It is not because a man comnuts a horrible 
murder or because he commits it 'nhile labouring under strong passions and feelings 
that therefore the world is to assume that he must have been insane when he committed 
the deed. Every man is presumed to be sane and to possess a sufficient degree of reason 
to be responsible for his crimes until the contrary is proved — Nobin Chunder, 20 W.R. 
70 (71), Ratanlal 172. Where the prisoner killed his brother-in-law apparently without 
any enmity or quarrel, and the only motive given out by the pnsoner nas that he might 
be hanged by the authorities and go to heaven, it was held that the opin'on of a 
medical witness as to the state of the accused’s mind would be necessary— VenfcofesA 
Bhatta, 2 Weir 583. 

If the Magistrate finds that the accused is of sound mind at the time of trial, but 
was suffering from temporary insanity while he committed the offence, he should not 
discharge the accused, but acquit him and proceed under this section and sec. 471— 
Lanka Ckinna, 2 Weir 582j Katty Khhan, 17 C.PL.R 113 (125J, 1 CrL J. 854. 

471 . (1) Whenever the finding states that the accused 
Person acqultterl on person committed the act alleged, *e 

such ground to be de- Magistrate or Court before whom or which 
tamed in safe custody, been held, shall, if such act 

would, but for the incapacity found, have constituted an offence, 
order such person to be detained in safe custody m such place 
and manner as the Magistrate or Co\irt thinks fit, and shall report 
the action taken to the Provincial Government. 

Provided that no order for the detention of the accused in 
a lunatic asylum shall be made otherwise than tn accordance with 
such rules as the Provincial Government may have made under 
the Indian Lunacy Act, 1912. 

(2) The Provincial Government may empower the officer- 
Power of Prorrooiol in-charge of the jail in which a person is 
Government to relieve conhned Under the provisions of section 4oo 
sectloH, to dischargc all or any of 
the functions of the Inspector-General of 
Prisons under section 473 or section 474. 

1234. Change: — ^The word 'finding has been substituted for the word ’judg- 
ment* and the word 'detained' for the word ‘kcpl’j the words “and shall report the 
action taken to the Local Government” and the proviso have been added by sec 124 of 
the Cr. P. C Amendment Act, XVIII of 1923. 

The words "Pro\nndal Goverrunent” have been substituted in this section for 
“Local Government” by sec 4 of the Gm-cmment of India {Adaptation of Indian Laws) 
Order, 1937. 
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There were four sub-sections in this section in the Code of 1893. Sub-sections (2) 
and (3) were repealed by the Indian Lunacy Act (IV of 1912) and sub-section (4) was 
numbered as sub-section (2). Previously the words at the end of sub-section (1) were 
“and shall report the case for the orders of the Local Govenunent,” so that the Court 
could not itself send the accused to a lunatic asylum or jail but had to' report the case 
to the Local Government, and the latter gave orders for sending the accused to an asylum 
or jail. See 43 Bom. 134. But those words have been omitted by the Repealing and 
Amending Act, X of 1914, and its effea is that Magistrates and Courts are no longer 
required to report cases for the orders of the Local Government but are themseh'es 
competent to direct the detention of the accused in an asylum or jail or some other 
place prescribed for the reception of criminal lunatics — Nga E, 8 Bur.LT. 2S6, 16 
Cr.L.J. 670, 30 I.C. 654; Maiku, 22 O.C. 269, 21 Cr.LJ, 46, 54 LC 254. But it does 
not deprive the power of the Government to detain the accused in some other place of 
custody, under«the provisions of the Indian Lunacy Act (IV of 1912). The Government 
have powers, inspite of this section, to decide the future fate of the lunatic — Imam 
Hasan, 25 Bom LR. 286. 26 Cr.L.J. 348, 84 I.C 652. 

As clauses (2) and (3) of sec. 471, Cr. P. C, and the words "and shall report 
the case for the orders of the Local Government" at the end of clause (1) of the same 
section have been repealed by the Indian Lunacy Act of 1912 and the Repealing and 
Amending Act, 1914 (Act X of 1914) respectively, a Ma^strate or Court is now 
competent under sec. 471 (1) of the Cr. P. C. (as it now stands), read with sec. 24 
of the Indian Lunacy Art and Rules 53 — 56 of the rules framed under sec. 91 of the 
said Act, referred to above, to pass orders (or the transfer of a criminal lunatic to a 
lunatic asylum without reference to Gox'emment. {Vide page 25 of Rules Relating to 
Lunatics, corrected up to August, 1925 and published by the Government of Bengal 
in 1926.) 

123S. Application of sectton:-~This section should be applied not only 
where the accused are insane persons, but also where the accused persons, though not 
insane, labour under defects which render their trial impossible. Thus, where a deaf 
and dumb person, who is unable to understand the proceedings of the tnal, is found 
guilty of murder, the proper course to be taken is to treat him as a lunatic and to 
proceed under sec. 471— Dost Afukommcd, 1911 P.R. 13, 12 Cr.L.J. 613, 12 I.C. 989. 
following Cahna, 1889 P.R 37. This section does not compel the Court to send the 
accused to the lunatic asjium; all thaf is necessary is to see that such safeguards are 
taken as would keep him from mischief — Mohammad, 42 M.LJ. 72, 23 Cr.L.J. 71. 
A.I.R. 1922 Mad. 54. 65 I.C. 423, 30 ML.T. 74, 1922 MW.N. 10. This section con- 
templates the committing of a crime by a person who owing to the state of his mind 
cannot be deemed to have known the quality of his acL So the case of a deaf and 
dumb person does not come within this section when he is charged under sec. 411, 

I. P. C., inasmuch as it carmot be said in his case that he knew the property to have 
been stolen— A Deaf and Dumb, 37 Cr.LJ. 107. 159 I.C. 577, A.I.R. 1935 Pat, 451. 
16 P.L.T. 568, 1935 Cr.C 1168. 

llTiere the Court below while acquitting an accused on the ground of insanity 
omitted to pass orders under sec 471, the High Court in re\asion can pass the necesMfy' 
orders. The passing of an order under sec 471 by the High Court, after an acquittal 
by the Court below, docs not amount to an alteration of a finding' of acquittal into one 
of conriction within the meaning of sec 439 (4) — Mohammad, supra. 

The words “detained in safe custody" do not mean detained in the custody of friends 
or relatives; that is, the Magistrate cannot direct that the person acquitted under this 
section should be kept in the safe custody of his friends or relatives. This is erident 
from the language of sec. 475. All that the Ma^strate can do is to detain the accused 
in a place of safe custody and report the matter to the Local Government, and it is the 
I,ocaI Co\'cmment who can deliver the accused to any friend or relative under sec 475 
—Sthh Chandra, 56 Cal. 203, 48 C.LJ. 148, 29 Cr.L.J. 817 (848); Anonymous, 2 Weir 
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580; The Kini v. Tun Khin, 39 CrLJ. 544, ITS LC. 48, A.I.R. 1938 Rang. 96, 10 
R Rang 460 

Safe Custody; — a Mental Ho^tal; sre Karma Urang, 32 C.W.N. 342 
(345). Where the accused is proved to be a crumnal lunatic and in the opinion of the 
medical expert there is no likelihood ol his even regaining his mental sanity, the High 
Court directed that the accused be detained in safe custody in a Mental Hospital — 
Onkar Dat, 36 CrLJ. 392 (401), 153 IC 780, 1935 0,VY.N. 53. 


472. [Repealed by the Indian Lunacy Act, 1912.] 

473. If such person is detained under the provisions of 

„ . . , section 4(56, and in the case of a person 

tic prisoner is reported detained tn o jatl, the Inspector-Geiieral of 
Sf^ce. Prisons, or, in the case of a person detained 

in a lunatic asylum, the visitors of such 
asylum or any two of them shall certify that, in his or their 
opinion, such person is capable of making his defence, he shall be 
taken before the Magistrate or Court, as the case may be, at such 
time as the Magistrate or Court appoints, and the Magistrate or 
Court shall deal with such person under the provisions of section 
468; and the certificate of such Inspector-General or visitors as 
aforesaid shall be receivable as evidence. 

The word 'detained' has been substituted for 'confined,' and the italicised words 
added, by section 125 of the Cr P C Amendment Act, XVIII of 1923 

This section, while it compels a Court to proceed in accordance with the provisions 
of sec 468, does not preclude the Court from proceeding under sec 468, at any time 
svhen an accused is brought before it Where, therefore, a Sessions Judge, after taking 
evidence, found the accused insane and unable to make his defence and ordered his 
detention in a Mental Hospital and subsequently the Medical Superintendent of the 
Hospital wrote to him reporting that the accused was feigning insanity and that he was 
sane and therefore the Sessions Judge commenced a fre^ trial with a different set of 
assessors without any preliminary inquiry into the sanity of the accused and without 
putting it on the record that the accused was in the Judge’s opinion able to conduct 
his defence, held that the trial by the Sessions Judge was not contrary to law though 
the Sessions Judge would have acted wisely if before considering it he had placed it 
on the record that he considered the accused to be capable of making his defence and 
stated the grounds on which he came to that conclusion — Ibrahim, 35 CrLJ. 869. 148 
I.C. 987, 1934 Cr C. 239, A I R 1934 Lah. 123. 

A certificate of the visitors of a lunatic asylum as contemplated in this section is 
a public document, the genuineness of whidi is. to be presumed under sec. 79 of the 
Indian Evidence Act — Kalidas Soritor, 63 Cal. 425. 


474. (1) If such person is detained under the provisions 
• Pracedure luna- f Section 466 OF section 471, and such 
tie detained under sec- Inspector-tjeneral or visitors shall certify 
dSd'a t°o bfri^S; h'? judgincnt, he may be 

' released without danger of his doing inj'ury 

to himself or to any other person, the Provincial Government may 
thereupon order him to be released or to be detained in custody, 
or to be transferred to a public lunatic asylum if he has not been 
already sent to such an asylum; and, in case it orders him to be 
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There were four sub-sections in this section in the Code of 189S. Sub-sections (2) 
and (3) were repealed by the Indian Lunacy Act (IV of 1912) and sub-section (4) was 
numbered as sub-section (2). Previously the words at the end of sub-section (1) were 
"and shall report the case for the orders of the Local Government," so that the Court 
could not itself send the accused to a lunatic asylum or jail but had to' report the case 
to the Local Government, and the latter gave orders for sending the accused to an asylum 
or jail. See 43 Bom. 134. But those words have been ’omitted by the Repealing and 
Amending Act, X of 1914, and its effect is that Magistrates and Courts are no longer 
required to report cases for the orders of the Local Government but are themselves 
competent to direct the detention of the accused in an asylum or jail or some other 
place prescribed for the reception of criminal lunatics— Afga E, 8 Bur.L.T. 285, 16 
Cr.L.J. 670, 30 I.C. 654; Matku, 22 OC 269, 21 Cr.L.J. 46, 54 I.C. 254. But it does 
not deprive the power of the Government to detain the accused in some other place of 
custody, under'the provisions of the Indian Lunacy Act (IV of 1912). The Government 
have powers, inspite of this section, to decide the future fate of the lunatic— /mam 
Ha$an, 25 BomLR, 286, 26 Cr.LJ 348. 84 I.C. 652. 

As clauses (2) and (3) of sec. 471, Cr. P. C., and the words "and ^all report 
the case for the orders of the Local Government” at the end of clause (1) of the same 
section have been repealed by the Indian Lunacy Act of 1912 and the Repealing and 
Amending Act, 1914 (Act X of 1914) respertively, a Magistrate or Court is now 
competent under sec. 471 (1) of the Cr. P. C. (as it now stands), read with sec. 24 
of the Indian Lunacy Act and Rules 53—56 of the rules framed under sec. 91 of the 
said Act. referred to above, to pass orders for the transfer of a criminal lunatic to a 
lunatic asylum without reference to Government. (Vtde page 25 of Rules Relating to 
Lunatics, corrected up to August, 1925 and publi^ed by the (Government of Bengal 
in 1926.) 


1235. Application of section: — ^This section should be applied not only 
where the accused are insane persons, but also where the accused persons, though not 
Insane, labour under defects which render their trial impossible. Thus, where a deaf 
and dumb person, svho js unable to understand the proceedings of the trial, is found 
guilty of murder, the proper course to be taken is to treat him as a lunatic and to 
proceed under sec. 471— Dost Muhammad. 1911 P.R. 13, 12 Cr.L.J. 613. 12 I.C 989. 
following Gahna, 1889 P.R. 37. This section does not compel the Court to send the 
accused to the lunatic asylum; all tbaf is necessary is to see that such safeguards are 
taken as would keep him from mischief — Mahammai, 42 ML.J. 72, 23 Cr.LJ. 71, 
A.I.R. 1922 Mad. 54, 65 I C. 423. 30 M.L.T. 74. 1922 MW.N. 10. This section «n- 
templates the committing of a crime by a person who owing to the state of his mind 
cannot be deemed to have known the quality of his act. So the case of a deaf and 
dumb person does not come within this section when he is charged under sec 411, 
I. P. C., inasmuch as it cannot be smd in his case that he knew the property to have 
been stolen— A Deaf and Dumb. 37 Cr.LJ 107, 159 IC. 577, A.I.R. 1935 Pat. 451, 
16 P.LT. 568. 1935 Cr.C. 1168. 


VTiere the Court below while acquitting an accused on the ground of insanity 
omitted to pass orders under see. 471, the High Court in revision can pass the necessary 
orders. T^e passing of an order under sec 471 by the High Court, after an acquittal 
by the Court below, does not amount to an alteration of a finding' of acquittal into one 
of convnetion within the meaning of see 439 (4) — Mohammad, supra. 

The words "detained in safe custody” do not mean detained in the custody of friends 
or rclativcsf that is. the hfagistrate canned direct that the person acquitted under this 
section should be kept in the safe custody of his friends or relatives. This is erident 
from the language of sec. 475. All that the Magistrate can do is to detain the accused 
in a place of safe custody and report the matter to the Local Covemment, and it is the 
Local Covernment who can deln’er the accused to any friend or relative under sec, 475 
— 5rijk Chandttt, 56 Cal. 203, 48 CLJ. 148, 29 Cr.L J. 847 (818); Anonymous, 2 WciT 
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80} The King v. Tun Khin, 39 Cr.L.J. 544, ITO I.C 48, A.IR. 1938 Rang. 96, 10 
LRang. 460. 

Safe Custody: «!•. a Mental Hospitj; see Kama Urani, 32 CWN. 342 

345). Where the accused is proved to be a criminal lunatic and in the opinion of the 
nedical expert there is no likelihood of his even regaining his mental sanity, the High 
::ourt directed that the accused be detained in safe custody m a Mental Hospital— 
Jnkar Dat, 36 Cr.LJ. 392 (401), 153 IC 780, 1935 O.W.N. 53. 


472. [Repealed by the Indian Lunacy Act, 1912.] 

473. If such person is detained under the provisions of 

^ ^ , section 466, and in the case of a berson 

tic prisoner is reported dctauicd tn o jatl, the luspectOT-Gcnefal of 
rapable of makmg his Prisons, or, tn the case of a person detained 
in a lunatic asylum, the visitors of 
asylum or any two of them shall certify that, in his or their 
opinion, such person is capable of making his defence, he shall be 
taken before the ^Magistrate or Court, as the case may be, at such 
time as the Magistrate or Court appoints, and the Magistrate or 
Court shall deal with such person under the provisions of section 
468; and the certificate of such Inspector-General or visitors as 
aforesaid shall be receivable as evidence. 

The word 'detained' has been subsututed for ‘confined,’ and the italicised words 
added, by section 125 of the Cr. P. C Amendment Act. XVIII of 1923. 

This section, while it compels a Court to proceed m accordance with the provisions 
of sec. 468, does not preclude the Court from proceeding under sec 468, at any Urtie 
when an accused is brought before it Where, therefore, a Sessions Judge, after taking 
evidence, found the accused insane and unable to make his defence and ordered his 
detention in a Mental Hospital and subsequently the Medical Superintendent of the 
Hospital wrote to him reporting that the accused was feigning insanity and that he was 
sane and therefore the &ssions Judge commenced a Iredi tnal with a different set of 
assessors w-ithout any preliminary inquiry into the sanity of the accused and without 
putting it on the record that the accused was in the Judge’s opinion able to conduct 
his defence, held that the trial by the Sessions Judge was not contrary to law though 
the Sessions Judge would have acted wisely if before considenng it he had placed it 
on the record that he considered the accused to be capable of making his defence and 
stated the grounds on which he came to that conclusion — Ibrahm, 35 CrLJ. 869 I 4 a 
I C. 987, 1934 Cr C. 239, A I R. 1934 Lah 123 ' ® 

A certificate of the visitors of a lunatic asylum as contemplated in this section is 
a public document, the genuineness of which is. to be presumed under sec. 79 of the 
Indian Evidence Act— KaUdas Satkar, 63 CaL 425. 


474. (1) If such person is detained under the provisions 
• . . , of section 466 or section 471, and snrK 

Procedure where luna- y .. r* i • v , ^uen 

tic detained under sec- Inspector-Cjeneral or visitors shall certify 
lion 466 or 471 is d^ that, in his or their judgment, he mav 
dared fit to be relcaseo. , i -.i . . r < . » . . ' 

. releaseu without danger of his doing injury 

to himself or to any other person, the Provincial Government may 
thereupon order him to be released or to be detained in custody, 
or to be transferred to a public lunatic asylum if he has not been 
already sent to such an asylum; and, in case it orders him to be 
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transferred to an asylum, may appoint a Commission, consisting 
of a judicial and two medical officers. 

(2) Such Commission shall make formal inquiry into the 
state of mind of such person, taking such evidence as is necessary, 
and shall report to the Provincial Government, which may order 
his release or detention as it thinks fit. 

The word 'detained' has been substituted for 'confined; and the word 'released' for 
‘discharged,’ by sec. 126 of the Cr. P. C Amendment Act, XVIII of 1923. 

■ The words "Provincial Government" have been substituted for "Local Government" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

475. (1) Whenever any relative or friend of any person 

Delivery of lunatic to detained Under the provisions of section 466 
care of relative or or section 471 desires that he shall be deli- 
vered to his care and custody, the Provincial 
Government may, upon the application of such relative or friend 
and on his giving security to the satisfaction of such Provincial 
Government that the person delivered shall — ^ ' 

(a) be properly taken care of and prevented from doing 

injury to himself or to any other person, and - 

(b) be produced for the inspection of such officer, and at 

such times and places, as the Provincial Government 

may direct, and 

(c) in the case of a person detained under section 466, be 
^ produced when required before such Magisti'atc or 

Court, 

order such person to be delivered to such relative or friend. 

(2) If the person so delivered is accused of any offence the 
trial of zvhich has been postponed by reason of his being of un- 
sound mind and incapable of making his defence, and the inspect- 
ing officer referred to in subsection (1), clause (b), certifes at 
any time to the Magistrate or Court that such person is capable 
of mahinq his defence, such Magistrate or Court shall call upon 
the relative or friend to whom such accused was delivered to 
produce him before the Magistrate or Court; and, upon such pro- 
duction, the Magistrate or Court shall proceed in accordance unjh 
the provisions of section 4^, and the certificate of the inspecting 
officer shall be receivable as evidence. 

Change: — ^The whole section ha<j been re-drafted by sec. 127 of the Cf. P* 
Amendment Act, XVIII of 1923. Clause (c) and sub-scction (2) are entirely new. 
Qausc (b) was formerly sub-section (2). 

"The new sub-section (2) simplifies the procedure under which a person accu'^cd of 
an offence, whose trial has been postponed by reason of his unsoundness of mind, as^In 
produced before the Court on the certificate of the Inspecting Officer as to his memory" 
—Slaltment of Objeels and Reasons (1914). 

'The words 'Tro%Hncial Covemment" have been substituted for "Local Govcmn«nf" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

Sec Sn'sh Cfiondra, cited under sec. 471. * 
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CHAPTER XXXV. 


Proceedings in case of certain Offences affecting 
the Administration of Justice. 


476. (1) When any Civil, 
Criminal or Reve- 
nue Court is of opi- 
nion that there is 
ground for inquir- 
ing into any offence referred to 
in section 195 and committed 


Procedure in 
cases men- 
tioned in 
section 195. 


before it or brought under its 
notice in the course of a judicial 
proceeding, such Court, after 
making any preliminary inquiry 
that may be necessary, may 
send the case for inquiry or 
trial to the nearest Magistrate 
of the first class, and may send 
the accused in custody, or take 
sufficient security for his ap- 
pearance, before such Magis- 
trate; and may bind over any 
person to appear and give evi- 
dence in such inquiry or trial. 


476. (1) When any Civil, 
„ . Revenue or Crimi- 

Procedure in , ^ . , 

casesmen- nal Court IS, whe- 

.application 
made to it in this 
behalf or otherwise, of opinion 
that it is expedient in the in- 
terests of justice that an inquiry 
should be made into any offence 
referred to in section 195, sub- 
section (1), clause (6) or clause 
(c), which appears to have been 
committed in or in relation to a 
proceeding in that Court, such 
Court may, after such prelimi- 
nary inquiry, if any, as it thinks 
necessary, record o finding to 
that effect and make a complaint 
thereof in writing signed by the 
presiding officer of the Court, 
and shall forward the same to a 
Magistrate of the first class 
having jurisdiction, and may 
take sufficient security for the 
appearance of the accused 
before such Magistrate or if 
the alleged offence is non-bail- 
ablc may, if it thinks necessary 
so to do, send the accused in 
custody to such Magistrate, and 
may bind over any person to 
appear and give evidence before 
such ^^agistrate: 


Provided that, where the 
Court making the camplaint is a 
High Court, the complaint may 
be signed by such officer of the 
Court as the Court may appoint. 

For the purposes of this sub- 
section, a * * Presidency 

Magistrate shall be deemed to 
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transferred to an asylum, may appoint a Commission, consisting 
of a judicial and two medical officers. 

(2) Such Commission shall make formal inquiry into the 
state of mind of such person, taking such evidence as is necessary, 
and shall report to the Provincial Government, which may order 
his release or detention as it thinks fit. 

The word 'detained' has been substituted for ‘confined; and the word 'released' for 
‘discharged,’ by sec. 126 of the Cr. P. C. Amendment Act, XVIII of 1923. 

The words "Provincial Government” have been substituted for "Local Government’' 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

475. (1) Whenever any relative or friend of any person 

Delivery of lunatic to <ietained under the provisions of section 466 
care of relative or or section 471 dcsires that he shall be deli- 
vered to his care and custody, the Provincial 
Government may, upon the application of such relative or friend 
and on his giving security to the satisfaction of such Provincial 
Government that the person delivered shall — 

(а) be properly taken care of and prevented from doing 

injury to himself or to any other person, and • 

(б) be produced for the inspection of such officer, and at . 

such times and places, as the Provincial Government 
may direct, and 

(c) in the case of a person detained under section 466, be 
1 produced when required before such MagistMe or 
Court, 

order such person to be delivered to such relative or friend. 

(2) If the person so delivered is accused of any offence the 
trial of which has been postponed by reason of his being of un- 
sound mind and incapable of making his defence, and the inspect- 
ing officer referred to in sub-section (1), clause {b')^ certifies at 
nny finm to the Magistrate or Court that such person is capable 
of makinq his defence, such Magistrate or Court shall call upon 
the relative or friend to whom such accused was delivered to 
produce him before the Magistrate or Court; and, upon such pro- 
duction, the Magistrate or Court shall proceed in accordance wtjn 
the provisions of section 468, and the certificate of the inspecting 
officer shall be receivable as evidence. 

Change: — The whole section has been re-drafted by sec. 127 of the Cr. P. 
Amendment Act. XVIII of 1923. Clause (c) and sub-section (2) are entirely new. 
Clause (b) was formerly sub-section (2), 

"The new sub-section (2) simplifies the procedure under which a person accused of 
an offence, whose trial has been postponed by reason of his unsoundness of mind, is again 
produced before the Court on the certificate of the Inspecting Officer as to his memory” 

— StaUment of Objects and Reasons ( 1914 ). 

The words "Piwincial Government" hare been substituted for "I-ocal Co^•emlnent’* 
by sec. A of the Government of India (Adaptation of Indian Laws) Order, 1937. 

See Srish Cfiandra, cited under sec 471 . * 
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CHAPTER XXXV. 

Proceedings in case of certain Offences affecting 
THE Administration of Justice. 


476. (1) When any Civil, 
„ . . Criminal or Reve- 

Procedurem ^ ^ . 

casesmen- Due Court IS Of opi- 
tionedin nion that there is 

section 195. , r 

ground for inquir- 
ing into any offence referred to 
in section 195 and committed 
before it or brought under its 
notice in the course of a judicial 
proceeding, such Court, after 
making any preliminary inquiry 
that may be necessary, may 
send the case for inquiry or 
trial to the nearest IMagistrate 
of the first class, and may send 
the accused in custody, or take 
sufficient security for his ap- 
pearance, before such Magis- 
trate; and may bind over any 
person to appear and give evi- 
dence in such inquiry or trial. 


476. (1) When any Civil, 
„ . Revenue or Crimi- 

Procedure m , /-i • , 

casesmen- nai L-OUrt IS, W / tC - 

StS*nl95 

made to it in this 
behalf or otherwise, of opinion 
that it is expedient in the in- 
terests of justice that an inquiry 
should be made into any offence 
referred to in section 195, sub- 
section (1), clause (b) or clause 
(c), which appears to have been 
committed in or tn relation to a 
proceeding in that Court, such 
Court may, after such prelimi- 
nary inquiry, if any, as it thinks 
necessary, record a finding to 
that effect and make a complaint , 
thereof tn writing signed by the ' 
presiding officer of the Court 
and shall forward the same to a 
^/agistrate of the first class 
having jurisdiction, and may 
take sufficient security for the 
appearance of the accused 
before such Magistrate or if 
the alleged offence is non-bail 
able may, if it thinks necessarv 
so to do, send the accused in 
custody to such Magistrate anrl ' 
may bind over any person to 
appear and give evidence before 
such Magistrate: * 

HiohCourtftUecoZktnr 

be signed by such oLcr „ f ^ 
Const as the Court ^ 

For the purposes 
section, a * t^h'^sub- 

JfogistrotesboUl,j2f//fJ'y^ 
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transferred to an asylum, may appoint a Commission, consisting 
of a judicial and two medical officers. x 

(2) Such Commission shall make formal inquiry into the 
state of mind of such person, taking such evidence as is necessary, 
and shall report to the Provincial Government, which may order 
his release or detention as it thinks fit. 

The word 'detained' has been substituted for ‘confined; and the word ‘released’ for 
'discharged,' by sec. 126 of the Cr. P. C. Amendment Act, XVIII of 1923. 

■ The words "Provincial Government” have been substituted for ‘‘Local Government" 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

475. (1) Whenever any relative or friend of any person 

Delivery ol lunatic to detained under the provisions of section 4^ 
care of relative or or Section 471 desires that he shall be deli- 
vered to his care and custody, the Provincial 
Government may, upon the application of such relative or friend 
and on his giving security to the satisfaction of such Provincial 
Government that the person delivered shall — • 

(a) be properly taken care of and prevented from doing 

injury to himself or to any other person, and • 

(b) be produced for the inspection of such officer, and at 

such times and places, as the Provincial Government 

may direct, and 

(c) in the case of a person detained under section 466, be 
. produced when required before such Magistrate or 

Court, 

order such person to be delivered to such relative or friend. 

(2) If the person so delivered is accused of any offence the 
trial of which has been postponed by reason of his being^ of un- 
sound mind and incapable of making his defence, and the inspect- 
ing officer referred to in sub-section (1), clause (b), certifies at 
any time to the Magistrate or Court that such person is capable 
of making his defence, such Magistrate or Court shall call ufon 
the relative or friend to whom such accused was delivered to 
produce him before the Magistrate or Court; and, upon such pro- 
duction, the Magistrate or Court shall proceed in accordance wjn 
the provisions of section 468, and the certificate of the inspecting 
officer shall be receivable as evidence. 

Change: — ^The whole section has been re-drafted by sec. 127 of the Cr. P* ^ 
Amendment Act, XVIII of 1923. Clause (c) and sub-section (2) are entirely new. 
Cause (b) was formerly sub-section (2). 

“The new sub-section (2) simplifies the procedure under which a person accused o 
an oflence, whose tnal has been postponed by reason of his unsoundness of mind, is agai^ 
produced before the Court on the certificate of the Inspecting Officer as to his memory 
—Stattmenl of Objects and Reasons (1914). 

The words “Pros'incial Go>’cmmcnt” haw been substituted for "Local Govemmeni 
by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

See Sn'jA Chandra, cited under sec 471. 
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CHAPTER XXXV. 


Proceedings in case op certain Offences affecting 
THE Administration of Justice. 


476. 

Procedure in 
cases men- 
tioned in 
section 193. 


(1) When any Civil, 
Criminal or Reve- 
nue Court is of opi- 
nion that there is 
ground for inquir- 


ing into any offence referred to 


in section 195 and committed 


before it or brought under its 
notice in the course of a judicial 
proceeding, such Court, after 
making any preliminary inquiry 
that may be necessary, may 
send the case for inquiry or 
trial to the nearest Magistrate 
of the first class, and may send 
the accused in custody, or take 
sufficient security for his ap- 
pearance, before such Magis- 
trate; and may bind over any 
person to appear and give evi- 
dence in such inquiry or trial. 


476. 

Procedure in 
cases men- 
tioned in 
section 195. 


(1) When any Civil, 
Revenue or Crimi- 
nal Court is, whe- 
ther on application 
made to it in this 


behalf or otherwise, of opinion 
that it is expedient in the in- 
terests of justice that an inquiry 
should be made into any offence 
referred to in section 195, sub- 
section (1), clause (&) or clause 
(c), which appears to have been 
committed in or in relation to a 


proceeding in that Court, such 
Court may, after such prelimi- 
nary inquiry, -if any, as it thinks 
necessary, record a finding to 
that effect and make a complaint 
thereof in writing signed by the 
presiding officer of the Court, 
and shall forward the same to a 
Magistrate of the first class 
having jurisdiction, and may 
take sufficient security for the 
appearance of the accused 
before such Magistrate or if 
the alleged offence is non-bail- 
ablc may, if it thinks necessary 
so to do, send the accused in 
custody to such Magistrate, and 
may bind over any person to 
appear and give evidence before 
such Magistrate: 


Provided that, where the 
Court making the camplaint is a 
High Court, the complaint may 
be signed by such officer of the 
Court as the Court may appoint. 

For the purposes of this sub- 
scefton, a * * Presidency 

Magistrate shall he deemed to 
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be a Magistrate of the first 
. class. 

(2) Such Magistrate shall (2) Such Magistrate shall 
thereupon proceed according to thereupon proceed according 
law, and as if upon complaint to law and as if upon complaint 
made and recorded under sec- made under section 200. * * * 
tion 200, and may, if he is • 
authorised under section 192 to 
transfer cases, transfer the in- 
quiry or trial to some* other 
competent Magistrate. 

(3) IVhere it is brought to the notice of such Magistrate, 
or any other Magistrate to whom the case may have been trans- 
ferred, that an appeal is pending against the decision arrived at 
in the judicial proceeding out of which the matter has arisen, he 
may, if he thinks fit, at any stage adjourn the hearing of the case 
until such appeal is decided. 

Changes— The whole section has been redrafted by sec. 128 of the Cr. P. C 
Amendment Act. XVIII of 1923, but no important change has been introduced. Sub* 
sec. (3) is new. "The changes that we have made are not of great importance. We 
have provided that a Court can act on application made to it or suo motu and after 
Fuch preliminary inquiry, if any, as it thinks necessary. For the word "committed 
before it or brought under its notice in the course of a judicial proceeding" we hast 
subsUtuted the phraseology used in clause (b) of sec 195. \Ye have substituted "may 
make a complaint” for "shall make a complaint" and, in view of the criticism of the 
words “nearest first-class Magistrate" we liave provided that a complaint should be sent 
to a first class Magistrate having jurisdiction. In order to give effect to our decision 
that proceedings under sec 476, etc., should be subject to reviaon, we have introduced 
words which will make it necessary for the Court to record an order " — Report of the 
Joint Committee (1922). The proviso to sub-section (1) has been added recently by 
the Cr. P. Code Amendment Act II of 1926. For reasons, see Note 1240. From the 
third para, of sub-section (1) the word ‘Chicr has been omitted by the same Amendment 
Act; for reason of this onussion see Note 1250. 

1236. Object and scope of section: — It is easy to imagine the inconve- 
nience whidr might be caused if a Munaf or a Subordinate Judge or a Judge were to 
appear before a Magistrate and make a complaint on oath under sec. 195 in order to lay 
the foundation for a prosecution, and this section has been enacted to obviate the diffi- 
culty. The Legislature thought it desirable that the procedure to be followed in cases 
of complaint by a Court should be different from that which has to be obsenxd by an 
ordinary complainant — Ishri Prasad v. Sham prl, 7 All. 871. Under section 195, it is 
epen to the Court, before which the offence was committed to prefer a compbint for the 
prosecution of the offender; and sec 476 prescribes the procedure as to how that com- 
plaint may be preferred — 7n re Lakshmidas, 32 Bom. 184; Rahimatullah, 31 Mad. 140; 
Aiyakannu, 32 Mad. 49. The language of this section Indicates that when a Court is 
acting under sec. 195, a complaint in the strict sense of the Code is not required, and 
the procedure herein laid down constitutes the compbint mentioned in sec 195— 
Prasad v. Sham Lai. 7 AIL 871. The order of a Court under sec. 476 is In the nature 
of a complaint under sec 193 — Kisan KohaUe, 9 C P.L.R. 26. Proceedings taken by a 
Court under this section operate of themselves to set a prosecution in motion without 
the nece«sity of any other compbint, the Court itself being the complainant— 

2 Weir 589. 
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For the purpose of an action for malidous prosecution proceedings under this 
section are criminal proceedings, although they were taken in a Civil Court — Nagarmull 
V. Jaharniull. 35 Cr.LJ. 925, 148 I C. 1129, 60 Cal. 1022, A.I.R. 1933 Cal. 909. See also 
RabitidjQ V. Jcfgendra, 33 C.W.N. 79, AJ.R 1928 Cal. 691 and Narendra v, Jyotish, 27 
C.WN. 387, 49 Cal. 1035, 69 I C 705. 

The words in sub-sec (2) of this section "and as if upon complaint made and 
recorded under sec. 200”, have been mtioduced into the Code in 1898 in order to give 
legislative effect to the Full Bench ruling in 7 All 871 m which it was held that the 
order of the Court under this section was a complaint within the meaning of sec 195— 
Bkup Kunwar, 26 All 249. That one of the functions of sec 476 is to provide the 
machinery by which a Court is enabled without inconvenience to make a complaint is 
made very clear by these words introduced in the present section — RahtmaiuUah, 31 
Mad. 140 (per Miller, J.). Under sub-sec (1) as now amended the Court will have to 
frame a complaint tn touting 

This section does not authorize a complaint with reference to offences desenbed in 
sub-sec. (1), cl (a) committed m or in relation to a proceeding in a Court The juris- 
diction to make a complaint under this section is limited to cases as are provided for 
in sec. 195, sub-sec (1), cl (b) or (c) — Ram Nath, 27 CrL.J. 1247, 98 I.C, 63, 3 
O.WN. 757, A.IR. 1927 Oudh 51. But if a Magistrate, acting under this section, 
considers that a complaint should be made, it is epen to him to include in that complaint 
not merely offences which are referred to in sec. 195, Cr P C, but also other offences 
such as one under sec. 161, I P. C. This section is an enabling section and does not 
bar a Magistrate from including m hi$ complaint other sections of the Penal Code. 
Nor would it bar the Magistrate to whom the complaint was presented from issuing 
process under other sections of the Penal Code, if from the facts alleged offences under 
ether sections appeared to have been committed— jD/iofwwai v. Teunmal, A.I.R. 1940 
Smd 133 (134), 41 CrLJ 821. 190 IC 119 

A complaint, outside the provisions of sec 476, Cr. P. C , cannot be filed by any 
Civil, Revenue or Criminal Court under its inherent jurisdiction — Ku$hal Pal, 32 CrLJ, 
1105 (1115), 134 IC 225, AIR 1931 All 443, 1931 CrC 715, 53 All 804. 1931 A.LJ. 
697, Ind Rul 1931 All 801 (FB). See also Mahadco Saku cited in para. 1243. See 
also Gobtnda v. Rfx, 42 Mad 450; Sengoda v Vayapuu, 1931 M W.N 1047, 61 M L J. 
684, 34 M L.W 841 and 27 Cr L J. 974, 96 1 C 526, 3 0.\V N. 618, 13 O L J. 

653, 1 Luck 527. For contra see Meht Singh. 35 Cr LJ. 86, 146 I C. 387, A I.R. 1933 
Lah 884, 1933 Cr.C. 1178 See Note 629 

1236A. Application under this seclion; — An application under this section 
IS entirely different from a complaint; it is merely the means of drawing the Court's 
attention to the fact that an offence appears to have been committed in proceedings 
before that Court a fact, which it can in the majonty of cases verify even without the 
help of the applicant. It is manifestly most improper for the Court to shirk its obvious 
duty of applying its mind to the question whether it should make a complaint or not, 
merely because the applicant docs not appear m support of his application. There is 
no provision of law making it necessary to examme the applicant on his application as 
there is in the case of a complaint. In fact an appbcation might well be anonymous, 
if it were sufficiently prease and defimte (here would be no justification for not acting 
upon It. It 1 $ clearly the duty of a Court to which such an application is made other 
to make a complaint or to reject the application on the merits. This is also borne out 
to some extent by the language of secs. 476A and 4768, Cr. P. C, which do luit talk 
about dismissing an application but, in the one case, of rejecting it and, in the other 
case, or refusing to make a coropiaint upon an application. Therefore the order div 
mis^ng tlic application on account of the non-ay^iearance of the applicant is an improper 
order which there is no provision in law for making and, therefore, an order without 
jurisdiction. There would, however, be ootiung wrong m an order rejecting the applica- 
tion on the ground that it docs not pve suffiacat indicauon of the facts, and Uut the 
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applicant is not there to supplement Hr—fawala Parshad v. Ram Parshad, A.I.R. 1940 
Lah. 526. 

Second Application: — ^Where a prewus application by a party asking the Court 
to make a complaint was dismissed for non-prosecution, the Court is not thereby pre- 
cluded from itself making a complaint, if it is expedient in the interests of justice— 
HarekTishna, 8 Pat. 736, 31 Cr.L J. 143, A.I,R, 1929 Pat. 242, 120 1.0 629, Ind. Rul. 
1930 Pat. 53, 11 P.L.T. 75; Kalastri Maddi, A.I.R. 1932 Mad. 130, 1931 M.WJ^. 1048. 
34 M.L.W. 629, 1932 Cr.C 109, 33 CriJ. 272, 136 I.C. 313, 61 M.L.J. 684. Ind. Rul. 
1932 Mad. 281; Naubat, 36 Cr.LJ. 470, 153 I.C. 947, AI.R. 1935 Pesh. 1; JawaU 
Parthad v. Ram Parshad, A.I.R. 1940 Lah. 526 There is no such provision of law and 
the prinaple of "nemo debet” is not applicable where there has been no inquiry on 
the merits — Jatcala Parshad v. Ram Parshad, supra. A Ma^strate, who has passed an 
order refusing to start proceedings under Uiis section, can take further action on a 
subsequent application moving him to the same effect. Ordinarily, however, it would 
be undesirable to do so unless some fresh facts had emerged showing that the previous 
order was dearly wrong— Bltagivandas v. Mathura, 37 Cr.L.J. 977, 164 I.C. 713, 1936 
Cr.C. 711, A.I.R. 1936 Nag. 156. 

1237. Section 476 is supplementary to sec. 195:— Section 195 lays down 
the bar and sec 476 lays down the method of removing the bar. The two sections 
must be read together — Kushal Pal, supra. The word ’offences referred to in sec. 195’ 
mean not merdy the offences covered by the sections of the I. P. C., mentioned in sec 
195, but they mean the offences covered by those sections and committed under the 
qualifying circumstances mentioned in sec 195. That is. sec. 476 must be read along 
with sec. 193, and the qualihcations mentioned in see. 195 are to be treated as incor* 
porated in the provisions of see. 476 — Jadunandan, 37 Oal. 250 (256); Covinda Iyer, 
42 Mad. 540. Thus, an offence under sec 467, 1. P. C., does not come within the 
purview of sec. 195 unless it is committed by a ‘party to the proceeding’; and, therefore, 
a Court is not competent to pass an order under sec. 476 directing the prosecution of a- 
person who is not a party to the proceeding, for an offence under sec 467, I. P. C— 
Ramalmgam. 40 Mad. 100 (102); /itcan Mat, 18 Cri.J. 544, 1917 P.R. 10 (Nor is 
a complaint under this section necessary in order to proceed against such person— 21 
C.W.N. 950, 42 I.C. 133, 18 Cr.L.J. 901). So also, where certain documents were put 
in a Court in a Ending suit, but not given in evidence, the Court is not competent to 
order the prosecution of the parly, toko had put in the documents, for forgerj’ — Abdul 
Khadar v. Meera Sakeb, 15 Mad. 224; Adhar v. Ablakh, 1895 A.W.N. 145; 1920 P.L.R. 

3. So again, if an offence referred to in sec 195 (b), eg, false charge, is not com- 
mitted in or in relation to a proceeding in Court, but is committed before the polite, 
it is not competent to a Court to direct a prosecution under sec. A7&— Jadunandan, 
37 Cal. 250 ( 256). 

But a different view has been taken In the following cases. Thus, in Aiyakanmi,' 
32 Mad. 49, Sankaran Nair, J., has held that sec. 476 must be construed as entirely 
self-contained, and the power given to the Court under this Chapter to take action 
regarding the offences specified in sec. 195 is not restricted by the qualifying dreuro- 
stanccs mentioned in sec 195. And, therefore, it is competent to a Court to order 
prosecution for forger>’ of a person who was not a party to the proceeding in Court — 
Dev}i, 18 Bom. 581; Keshav, 14 Bom.L.R. 968, 13 CrLJ. 848; Balgaunda Ramgaunda, 

E5 Bom. 461, 32 CrU. 1017 (1018); Baeku Behari, 20 CrJ^. 630 (Pat); Ejai AH. 

24 OC. 367, 23 Cr.L.J. 228, A.I.R. 1922 Oudh 220. It is competent to a Court to 
proceed under sec 467 against a party who has filed a forged document, whether such 
document* has been actually given rn etidence or not — Jamal Khan, 1897 P.R. 12; Akhil 
Chandra. 22 Cab 10&4. ’The words ’’refeircd to in see. 195” are merely words descriptive 
of the class of offences with which a particular Court can deal. 'Hicy do not mean 
that sec IM go\*cms sec. 476 to any extent other than this — Khushalt, 40 All. 116; Canga 
Ram, 40 All. 2lj NaTayanshaligram, 20 CrLJ. 426 (Nag). Section 476 is a self- 
contained section, and the reference made to sec 195 is only for the purpose of abiding 
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the enumeration of the sections of the Penal Code mentioned in sec. 195— Ru; Kumar, 
1 P.LJ. 298, 18 CrL.J. 135. 

But the intention of the Legislature in makmg the present amendment is to make 
this section not independent of, but suptHementary to, sec. 195. "One of the. most 
rreighty changes introduced by this measure is in respect of prosecutions for offences 
committed before or in relation to proceedings of the Court ...* ... A glance at 
any commentary on the Code will give some indication of the difficulties that have arisen 
in putting sections 195 and 476 into operation After a long and Careful thought, 
Government have deaded on a line of action whidi, I may say, has met with general 
approval. The two sections as they stand (under the old Qide) provide an alternative 
procedure for the Courts in dealing with them. Sanction is given to proceedings under 
sec. 195 or action is directed by the Courts under sec. 476, The sanction proceedings 

are now omitted, and the fu'o sections unit in future supplement each other 

Sec. 195 wxU contain the prohibition of prosecution except upon complaint by the Court; 
sec. 476 will lay down the procedure to be followed. It has been suggested that it will 
be better to bring the two sections together. That is a matter to be considered when 
the consolidation of the Code will be undertaken” — Council of State Debates, September 
13. 1922. See also Dwatka v. Makund. 21 Ai.J. 122, 26 CrL.J. 1506, 90 l.C. 290, 
A.I R, 1926 All. 21 in Note 611. 

"The recent amendment in secs. 195 and 476 had resulted in connecting the two 
sections more closely together. Section 476 gives the Court power with respect to any 
effence referred to in sec. 195. The offence referred to in sec. 195 (c) is not merely an 
offence under certain sections, but such an offence when committed by a parly to the 
proceedmg" — per Brown, J , in Guruswamy v. Ebrokim, 2 Rang. 374 (381, 382), AI.R. 
1925 Rang. 28, 26 Cr.LJ. 295 "By the recent amendment of the Cr P. Code, the 
words 'offence referred to in sec. 195 (c)’ in sec. 476 must be read in eonjunclton with 
the wording to sec. 193 (c). The only offence which sec 195 (c) bars from the 
cogntunce of the Magistrate without a complaint by the Courts is when such offence is 
''alleged to have been committed by a party to any proceeding before the Court” and 
It IS not right to divorce these w'orcb or take only a part of the section m endeavouring 
to discover what the offence referred to in sec. 195 is”— per Robinson, C.J., in Ibid 
(p. 380), Therefore, the Court has no junsdicUon to file a complaint in respect of a 
forged document against persons who were not parties to the previous suit-^/ian/iar 
Sahai, 7 0.\V.N. 638, 31 CrL.J. 938 (939); Kushal Pal. 53 AU. 804, 32 CrL.J. 1105 
(11161 S/iuie Puie v. ii/a Me Kmoke, 3 Rang. 48, 3 BurL J. 344, 25 Cr.LJ. 500. 

^ also, where there is no evidence to suggest that a forged document was produced or 
given in evidence in a Court, a complaint under scc. 476, Cr. P. C, by the Court is 
not justified— BoAirwddy, 28 CW N. 880, 25 Cr.L.J. 1095. 

1237A. Section 476 and Section 480; — In cases covered by both scc. 476 
and sec. 480, Cr. P. C , it is optional with the Court to proceed cither under scc. 480 
or under sec. 476 and the existence of scc 482, Cr. P. C , docs not appear to operate 
so as to take away this option — Pam LoJ Anond, 41 Cr.LJ. 765 (768), 189 l.C. 628, 
A.I R. 1940 Lali. 233, 42 P.L.R. 5(6. 

1238. Civil, Criminal and Revenue Court: — As to what are Courts, and 
what are not, scc Notes 622 under sec. 195. 

An Income Tax Collector is a Revenue Court within the meaning of this section 

Notaro/a, 36, Mad. 72; Rup Singh, 19(6 PJL 44, 3 CrL.J. 123; Panamchand, 38 Bom. 642. 
Contra — Kalidas, 8 Bom L.R 477, 4 Cr.L.J. 34. A Collector or Deputy Collector holding 
an inquiry for the purpose of determining who should be called upon to pay the stamp 
duty of an insufficiently stamped document is not a Court, as he is not bolding a judiaaJ 
enquirj’ — Kedainath, 7 CWN. 796. A certificate officer acting under the powers con- 
ferred upon him by secs. 57, 58 and 66 of the Behar and Onssa Public Demands 
Recovery Act, 1914, is, while acting in that capaaty, a ’Court’ (Revenue Court), and 
where such officer inquires into the question of an alleged pa>-mcnt where a certificate 
has been issued, the proceeding before him is a judicial proceeding— .l/jrAura Prasad, 4 
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P.LJ. 475, 20 Cr.LJ. 529. A Commissioner atting as an election tribunal is a Civil 
Court — Ram Nath, 46 All. 611 (613); Mohammad Mehdi v. Ramji Lai, 42 Cri.J. 83, 
391 I.C. 146, 1940 O.W.N. 1004; Makabatesaarappa v.' Gopalasicami, A.I.R 1935 
Mad. 673, 36 Cr.L.J. 895, 156 I C. 311, 41 ML.W. 503, 1935 M.W.N. 152, 58 Mad. 
954} but see Bilas Singh, 23 A.L J. S45, 47 AIL 934. A Special Judge sitting as a Court 
under the U. P. Encumbered Estates Act (XXV of 1934) has jurisdiction as a Civil 
Court to proceed under this section — Mohammad Metidi v. Ramji Lai, supra. A Judge 
receiving and dealing with a petition under sec. S3 of the Transfer of Property Act (for 
deposit of mortgage money) is a Court, and he can, therefore, start a prosecution under 
this section against the person depositing the money, if the mortgage-deed is found to 
be forged— CAawari, 4 Pat. 24, 6 P.L.T. 225, 26 Cr.L.J. 170. An Assistant Collector 
concerned in mutation proceeding is acting as a Rev'enue Court — Lachman, 6 O.W.N. 
953, 31 Cr.L.J. 679. 

A Revenue Officer preparing a record of rights but not authorised to take evidence 
on oath is not a Court — Hanumantha, 39 Mad. 414. An officer acting in an execulivt, 
and not in a judicial capacity cannot exercise the powers conferred under this section— 
Babu Ram, 15 AL.J. 654. 18 Cr.L.J. 942. See Note 1244 below under heading “Pro- 
ceeding in Court". 

A District Registrar (before whom a forged document was produced for registration) 
is not a Civil, Criminal or Revenue Court within the meaning of this section, but in his 
capacity as District Magistrate he can take cognisance of the offence (sec. 471, 1. P- C.) 
under sec. 190 (1) (c) of this Code— CAefa Mahlv, 2 Pat. 459, 26 CrL.J. 1482. 

The Collector reported to the District Judge that an amin never went to a village 
and his report that he went there to conduct a sale and the endorsement and signatures 
of three persons of the village endorang the report of the amin were false and ordered 
the Tahaslldar to hold an enquiry. In the enquiry before the Tahasildar two of the 
attesting witnesses in the warrant deposed that the signatures in the warrant were not 
theirs and that the amin never came to the village. Later, on enquiry by the District 
Judge himself, It transpired that the two persons had deposed falsely in the enquiry 
before the Tahasildar to save the Village Munsif who was guilty of dereUction of duty 
by absenting himself from the village on the day the sale was to be conducted by the 
amin, and when the anun was there. The District Judge ordered proceedings under 
secs. 195 and 476, Cr. P. C., for offences against the two villagers under secs. 191 and 
193, I P. C, and preferred a complaint. Held that the enquiry held by the Distnet 
Judge was a departmental enquiry and see 476, Cr. P. C, was not applicable and the 
complaint should be withdrawn — Kuiuba Anjanappa. A.I.R. 1940 Mad. 892, 1940 
M.WN. 8(6, 52 M-L-W. 345. 

In performing the functions laid -upon him by the rules made under the ^rma 
Rusa] Self-Government Act (IV of 1921) the District Judge does not ** ® 
and his proceedings are not subject to appeal to the High Court or to leviaon bjf the 
High Court because he acts as a persona designata and, consequently, see. 155 an 
sec. 476, Cr. P. C., do not apply. The District Judge, acting not as a Court but as a 
pCTJono dcstgnafa under a particular Act, is not entitled to proceed under sec 476, 
Cr. P. C., and is not entitled to lay a complaint in pursuance of an order passed m 
the proceedings purporting to have been taken under that section — V Aung Myin V v. 
Dislrict and Sessions Judge, Heniada, 41 CrX.J. 687, 188 I.C. 793. A.I.R. 1910 Rang 
148, following Mtmieipal Corpoiation cj Rangoon v. kf. A. Shatur, 3 Rang. 560, 91 
I.C 550, A.I.R. 1926 Rang. 25 (F.D,) and U Da Pe v. U Da Shice. A.I.R. 1933 Kang 
41, 142 I.C 80, 11 Rang. 1, Ind. RuL 1933 Rang. 28. 

Power after transfer: — Magistrate, who after trying a case has been trans- 
ferred from the charge of the particular Court in which the case was tried to some other 
duty in the same district, is not competent to make an order under this section in 
respect of a case which he tried as the presiding officer of tliat Court— CAMnni L^l 
Ilotbans, 1 AL.J. 315i Daldeo. 46 AIL 851 (834). In surfi an event, the only officer 
who can order the prosecution in his aocccfsor-in-efficc in that Ctniil—Baldeo. 46 AIL 
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851 (855). A Joint Magistrate after dismissing the compiaint in a case became the 
Distnct Magistrate, and then ordered the prosecution of the complainant for perjury 
under sec. 193, I. P. Code. It was held that the order of the Joint Magistrate as a 
District Magistrate was and should be set aside — Mallu Khan, 1 A L.J. 388. 

1239. What Court can take action: — See Note 623 The words “in or in 
relation to a proceeding m that Court” show that the Court which can take action 
under this section is only the Court before which, or in relation to whose proceeding, 
the offence has been committed. Under the old section also, the words “committed 
before it or brought under its notice in the course of a judicial proceeding” indicated 
that it was the Court alone who tned the case who could take action for prosecution, 
and it was not competent for another Court who had not tned the case to exercise the 
powers under this section — Begu Singh, 34 Cal. 551 (555)(F.B ). But, where a person 
gave false evidence before the committing Magistrate and that evidence, on account of his 
inability to attend the Sessions Court owing to illness, was read out as evidence at the 
sessions trial, the Sessions Judge would be competent to direct the prosecution of that 
person for giving false evidence, as the offence was brought under the notice of the 
Sesaons Judge in the trial before him — Altai Stngh, 1916 P.R. 29, 18 Cr L J 337. 

It 13 not necessary that the complaint should be made by the same Judge before 
whom the oSence was committed} it is sufficient if it is made by the same Court. 
Therefore, where the offence was committed before the Additional Sessions Judge of 
Pabna who was afterwards transferred, and the compiaint was made by the Sessions 
Judge of Pabna, held that the complaint was vabd because it was made by the same 
Court, ie, the Court of Sessions of Pabna— //iofuffo, 58 Cal. 1117, 35 CWN. 400, 32 
CrLJ. 842 (843). 

■^ere a reference was ordeed under the schedule to the Civil Procedure Code to 
the arbitration and false e\idence is given before the arbitrator, it is necessary that an 
application to the Court appointing the arbitartor should be made under sec 476— 
Canti V. Hareourt, 58 Cal 215, 32 CrLJ 82$ (827), 132 I C. 97, Ind Rul. 1931 Cal. 
S25. 1931 CrC 588, A I R 1931 Cal 436 See also Note 623. 

Where a Mamlatdar was acting merely as an agent for executing the decree of the 
Court of the Subordinate Judge under sec 68 and Sch III, C. P. C, and was not 
exercising the functions of the Court under 0. XXI, r 2, C P. C, which could not be 
delegated to him or to the Collector, when he considored the genuineness of a receipt 
for the purpose of determining whether he would adjourn the sale, the offence of forging 
the receipt was committed in or in relation to proceedings in the Court of the Subordinate 
Judge, and not m or m relation to any proceedings before the Mamlatdar constituting 
a Court Therefore, the Mamlatdar was not the proper authority to file a complaint 
under this section — Narsappa, 36 CrLJ. 1005, 156 1C. 752, A.IR. 1935 Bom. 158, 37 
BomL.R. 93, 1935 Cr.C. 296. 

Transfer of proceedings taken under this section: — Section 476 is 
self-contained and exhaustive, and the intention of the Legislature is that the'power of 
making a complaint should not be oierased by any Court except the Court before 
which the offence has been committed or the Court to which appeals from that Court 
ordinarily lie Therefore, while proceedings under this section are going on in a Cml 
Court before which the offence has been committed, it is not in the power of the 
District Judge under see 24, C. P. Code, to transfer the proceedings from Cini Court 
to another Cml Court — Rameshurar v. Rajdkori. 49 All 460, 25 A L.J. 433, AIR. 
1927 All. 469 (470). The order of transfer is invalid, and the original CiyiJ Court 
should conclude the proceedings — Ibid. 

Section 476, Cr. P. C, refers not to the "Magistrate” but to the "Court”, and 
then the section goes on to refer to "sudi Court” holding a preliminary inquiry*, if 
anys so that it would appear that what the section contempbtes is the Court itself 
and not the personality of the tr>nng Ma^strate. Therefore, it is not poss.ble by 
reason of the words of sec 476, Cr. P. C., to grant a transfer of proceedings under 
sec 476. Cr. P. C. to the file of the Magistrate before whom the alleged offence was 
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committed on the ground that, though transferred to a different place, he is the proper 
Magistrate to appreciate, whether a comphdnt under sec. 476, Cr. P. C, should or 
should not be made — Jethanand Hemandos v. Etnp., 40 Cr.LJ. 750, 183 I.C 195, 12 
R.S. 47, A.I.R. 1939 Sind 181. 

Transfer of case: — -^Vhere a cose which has been partly heard by one Court h 
transferred to another Court, the former Court is not deprived of its jurisdiction to take 
proceedings against a witness in respect of a perjury bejore it} nor is that jurisdiction 
taken away by the circumstance that the seoind Court may have formed a diScrent 
view as to the veracity of the witness — Sundat Lai, 44 All. 642, 20 A.L.J. 666, 23 CrLJ. 
603. But where a criminal case is transferred or withdrawn from the Court of one 
Magistrate to that of another, and the second Magistrate dismisses the complaint as 
false, under sec. 203, it is the second Magistrate who can take action under sec. 476 for 
prosecution of the complainant for the offence under sec, 211, I. P. Code; the Magistrate 
in whose Court the complaint was originally filed is not competent to proceed under 
sec. 476—TaTakesJitvaT, 53 Cal. 488, 30 CWJ^. 5W, 27 Cr.L.J. 648; Amanat AU. 33 
CAV.N. IQSa (IQ61U 1929 Cr,C. 360. The ptiociple Ls, that the Court which tries a 
case on the merits rather than the Court before which the case is originally instituted, 
even though process may be issued by it, is the proper Court to make a complaint 
under sec. 476— Amanat Ali, supra; Cf. Jiban v. Benoy, 6 C,W,N. 35; Putiiam v. 
Mahomed A'ojcm, 3 C.W.N, 33. 

Where a suit was at first filed at S. but a new Court having been cstablisJied at 
SH, the suit was transferred to the latter Court, because the cause of action arose 
within the limits of that Court, held that the tourt at SH and not the Court as S had 
jurisdiction to take action under sec. 476 in respect of the offence of perjury committed 
in that suit. The only Court whidi can exercise the power conferred by sec. 476 is the 
Court which has jurisdiction over the suit in which the alleged offence has been 
committed, whether such suit was Instituted in such Court or come to Us file by transler 
from any other Court or otherwise— Cerimaf v. Sheioa Ram, 20 S.L R. 90, 27 Cr.L J. 780. 

See also Note 623. 

Power of successor-in-office to act under this section:— The power 
to direct prosecution Is conferred on the "Court" and not on the particular oflicer 
who fills the judicial office at a particular time; and, therefore, the successor-in-ofEcc 
is competent to make an order under tlus section in respect of an offence committed 
before his predecessor-in-oflke — Puma Chandra v. Shaikh Dhalu, A.I.R. 1930 Cal. 721, 
129 I.C. 561, 52 CLJ. 87, 34 C.WJ4. 914 (918), 1930 CrC. 1129; Darpa Narayon v. 
Pepin, 15 CW.N. 691; Nawol Singh, 34 AH. 393; Badu Singh, 19 A.LJ. 819. 22 CrJ-J- 
860; Laksimidas, 32 Bom. 184 (189); Ranga, 29 Mad. 331; Daitlal, U NX.R. 16. 
18 Cr.LJ. 1015; Venkatasubbayya, J919 M.W.N. 112. 20 Cr.LJ. 172; Behram. 7 Lah. 
108, 27 Cr.UJ. 778; Khan Muhammad. 4 Lah 58, 24 Cr.L.3. 280; Shice Ptee v. Mo ble 
llmoke, 3 Rang 48, 3 BurX.J. 344. See also jethandas Htmandas V. Emp; 40 Cr.LJ. 
750, 183 I.C 195, 12 R.S. 47, A.I.R. 1939'Sind 181. But in some other cases it was 
held that a succeeding Magistrate had no jurisdiction to institute proceedings under 
this section, where an offence was neither 'committed before him nor was brought 
under his notice in the course of a judicial proceeding’ (see the words of the old 
section)— Bfgti SingJi. 31 Cal S51 (F.D.); Kartik Ram. 35 Cal. 114; Ktishna Cob'mda. 

9 C1V.N. 859 ( 860); DauH. 10 CrJ-J. 158. 1909 P.R. 6; Ramakrishna, 2 Weir 597. 
These words ha\e now been repbeed by the more general words "committed in or 
in relation to a proceeding in that Court" and In this view of the law, the ruling in 3t 
Cal. 5S1, etc., is no longer correct. Moreover, the new sec. SS9 expressly lays down 
that all the powers of a Judge or Magistrate may be exercised by his succcssor-in-ofSce. 
See al-o Note 623. 

AtTicfC proceedings under this section h3S*c been commenced by a presiding ofTiccr 
of a Court, it is competent for his succcssor-ln-officc to continue the proceedings— ri/riw 
Chanita v. Saikh Dhalu. 34 C.W.N. 914 (922), 1930 CrC. 1129; Bahadur V, Etadet- 
ullah, 37 Cat 612 (648) (F.B.); Bholu. 7 ALJ. 991. 11 CrLJ. 433 (439). If #" 



Sec 476.1 


THE CODE OF CRIMINAL PROCEDURE 


1501 


officer orders a preJiminary inquiry, but before he can hold that inquiry, is transferred, 
his successor uould be competent to hold the inquiry, and, as a result of that inquiry, 
to direct a prosecution— Swg/i, 34 Cal 551 (562). But where the preliminary 
inquiry has been commenced by the proper of&cer viho issued the notice, and after his 
transfer, is continued by another officer who is not the successor of the former officer 
but to whom the District Judge merely makes over the case for disposal, the latter officer 
is not competent to complete the inquiry and pass an order under this section — Muham- 
mad ilfumV Khan, 10 P.L.R. 1911, 12 CrLJ. 68, 9 I.C 389 (390). 

Power of superior (Appellate) Court to take action: — See secs. 476A, 
476B. An Appellate Court can make a complaint oniy when the case in which the 
offence has been committed is before that Court in appeal, or when the original Court 
has omitted to make a complaint (sec. 476A) or when the original Court has refused to 
make a complaint and the order of refusal is appealed from to the Appellate Court 
(sec. 476B). But when the proceedings for maldng a complaint are already going 
on before the original Court, the Appellate Court cannot step in and deal with the 
matter — Raidkaji v. Ramtskwar, 49 All 460, 25 AL J. 433, AIR, 1927 All. 469 (470). 

1240. Power of High Court: — ^The old section did not apply to proceedings 
in High Court or Courts in Presidency towns; consequently, it was not competent to 
the High Court, acting under this section, to direct the prosecution of a person for the 
offence for forgery or abetment of forgery brought to its notice in the course of hearing 
an appeal in a Probate case — /« re a Vakil, 29 CrL.J. 638 (Cal); See also Adilram, 
9 Bom.L,R. 1160, 6 Cr.L J. 326 This ruling is no longer correct in view of the second 
para (newly added) of sub*section (1). 

A High Court sitting to exercise the revisional powers under this Code can lay a 
complaint under sec. 476—Sycd Khan. 3 Rang 303, 27 Cr L J. 4, A l.R. 1925 Rang, 
321, 91 IC 36; Ivor Henry BrutgneU. 38 CrLJ 1002 (1004). 170 I C. 891, 10 R.S. 
81, AIR 1937 Sind 193. Section 476A, Cr P C. does not exclude the power ol a 
High Court to make a complaint in revision— /vor Henry Bttdgnell. supra. The High 
Court has also the po»cr, if it does not msh to enquire itself, to order the trial Court 
to enquire either under the provisions of sec 423 <d), Cr. P. C. as an ‘incidental 
order’ or under sec S61A, Cr P. Code The objection that sec 195. Cr. P. C, no 
longer finds a place in sec. 439. Cr. P. C. has no force— Ivor Henry BrtdgncU, supra. 

The High Court has also junsdictien in an application in civil revision to order 
proceedings under sec. 476, Cr P. C . m respect of Uie alleged offences under secs. 193 
and 471, I P. C., which were no doubt committed m the tnal Court but were also 
committed in the High Court when the person proceeded against relied upon the 
disputed documents m his application in civil revirion — Shankar Lai v Emp., 38 Cr L.J. 
ICeO, 525. IL.R. \937 M 774.^937 ALJ.«iO,1937 AVfH. W37 

^CrC. 115, 1937 A.LR. 582, A l.R. 1937 Al! 681. 

The proviso newly added m 1926 Jays down that a complaint by a High Court 
need not be signed by the Judge himself but may be signed by an officer of the Court 
"The Lahore High Court (see 6 Lah. 34 below) has represented that it is a needless 
waste of time of the Judges of a High Court that they should be required to sign all 
complaints under sec. 476. The proposed change enables any officer of such a Court 
whom the Court may appoint to sign the compla^t"— Statemcnf of Objects and Reasons 
(Gazette of India, 1925 Part V, p. 215). Before this proviso was added it was held 
by the Lahore High Court that the procedure of the new see. 476 m its application 
to a High Court Judge that he should have to make and sign a complaint which was to 
be inquired into by one of his subordinates, and that he should be treated and recorded 
as a complaint throughout the proceedings was open to serious objections} nor was it 
fair to the accused that he should be arraigned in a case instituted on a complaint 
made by a Judge of the highest tribunal and was to be tried by a judicial ofScer who 
‘ was subordinate to the complainant. There could be LtUe doubt that by reason of a 
circumstance that the complaint was preferred by a High Court Judge, the accused 
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committed on the ground that, though transferred to a different place, he is the proper 
Magistrate to appreciate, whether a complaint under sec 476, Cr. P. C, should ci 
should not be made — Jethanand Hernandos v. Emp., 40 Cr.LJ. 750, 183 I.C 195, 12 
R.S. 47, A.I.R. 1939 Sind 181, 

Transfer of case: — ^^Vhere a case which has been partly heard by one Court is 
transferred to another Court, the former Court is not deprived of its jurisdiction to take 
proceedings against a witness in respect of a perjury bcjore it; nor is that jurisdiction 
taken away by the circumstance that the second Court may have formed a different 
new as to the veracity of the witness — Sundar Lai, 44 All, 642, 20 A L.J. 666, 23 Cr LJ. 
6fS. But where a criirunal case is transferred or withdrawn from the Court of one 
Magistrate to that of another, and the second Magistrate dismisses the complaint as 
false, under sec. 203, it is the second Magistrate who can lake action under sec. 476 for 
prosecution of the compl^nant for the offence under sec, 211, I. P. Code; the Magistrate 
in whose Court the complaint was originally filed is not competent to proceed under 
sec. AlS-TarakeshwaT, 53 Cal. 488. 30 C.WJ4. 504, 27 Cr.L.J. 648; Amanat AH. 33 
C.W.N 1058 (1061), 1929 Cr.C. 360. The principle is, that the Court which tries a 
case on the merits rather than the Court before which the case is originally instituted, 
even though process may be issued by it, is the proper Court to make a complaint 
under sec. 476 — Amanat AU, supra: Cf. Jiban v. Benoy, 6 C.W.N. 35} Puttram v. 
Mahomed Kasem, 3 C.W.N. 33. 

^Vhe^e a suit was at first filed at S, but a new Court having been established at 
SII, the suit was transferred to the latter Court, because the cause of action arose 
within the limits of that Court, held that the tourt at SH and not the Court as S had 
jurisdiction to take action under sec. 476 In respect of the offence of perjury committed 
in that suit. The only Court which can exercise the power conferred by sec. 476 Is the 
Court which has jurisdiction over the suit in which the alleged offence has been 
committed, whether such suit was instituted in such Court or come to Us file by transfer 
from any other Court or otherwise— v. Shewa Ram, 20 S.L.R. 90, 27 Cr.L J. 780- 

See also Note 623. 

Power of 8Uccessor>m>o£Bce to act under this section: — ^The power 
to direct prosecution is conferred on the "Court” and not on the particular omccr 
who fills the judicial office at a particular lime; and, therefore, the successor-in-office 
is competent to make an order under this section in respect of an offence committed 
before his predecessor-in-office — Puma Chandra v. Shaikh Dhalu, A.IJt. 1930 Cal. 721, 
129 1C 561, 52 C.L.L 87. 34 914 (918). 1930 Cr.C. 1129; Darpa Haiayan v. 

Pepin, 15 CWJ^. 691; Nawal Sinth. 34 All. 393; Badri Singh, 19 A.L.J. 819, 22 CrJJ. 
860; Lakshmidas, 32 Bom. IW (189); Ranga, 29 Mad. 331; Dmlat, 14 NX.R- ^ 
18 Cr.L.J. 1015; Venkatasubbayya, 1919 M.WJJ. 112, 20 Cr.L.J. 172; Behram. 7 L^- 
108, 27 Cr.L J. 776} Khan Muhammad, 4 Lah. 58, 24 CrL.J. 180; Shwe Pwe v. MaMe 
Ilmoke, 3 Rang. 48, 3 BurX J. 344. Sec also Jtthandas Htmandas v. Fmp , 40 Cr-LJ. 
750, 183 I.C. 195, 12 R.S. 47, A.I.R. 1939'Sind 181. But in some other cases it 
held that a succeeding Magistrate had no jurisdiction to institute proceedings imow 
this section, where an offence was neither 'committed before him nor was brought 
under his notice in the course of a judicial proceeding' (sec the words of the old 
section ) — Begu Singh, 34 CaL 551 (F.B.); Kartik Ram, 35 Cal. 114; Krishna Cob'mda, 

9 C.1VX 859 ( 860); Dauli, 10 Cr.LJ. 158, 1909 P.R. 6; Ramakrishna. 2 War 597- 
These words have now been replaced by the more general words "committed in of 
in relation to a proceeding in that Court” and in this view of the law’, the ruling in 34 
Cal. Sol, etc., is no longer correct. Moreos-er, the new sec. 559 expressly lays down 
that all the powers of a Judge or Magistrate may be exercised by his successor-in-officc- 
See al-o Note 623. 

ttherc proceedings under this section have been commenced by a presiding cfficcf 
of a Court, it is competent for his 8uCccssor-in.office to continue the proceedings— rwm'* 
Chandra v. Saikh Dhalu. 34 CWJS*. 914 (922), 1930 Cr.C 1129; Bahadur v. Eisdat- 
uUah, 37 Cal. 642 (5t8) (F.B.); Bkolu. 7 A.LJ. 991, 11 CrLJ. 438 (439). If an 
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officer orders a preliminary inquiry, but before he can hold that inquiry, Is transferred, 
his successor would be competent to hold the inquiry, and, as a ^result of that inquiry, 
to direct a prosecution — Begu S(n£/i, 34 CaL 551 (562). But where the preliminary 
inquiry has been commenced by the proper officer who issued the notice, and after his 
transfer, is continued by another officer who is not the successor of the former officer 
but to whom the District Judge merely makes over the case for disposal, the latter officer 
is not competent to complete the inquiry and pass an order under this section — ^A/u/iam- 
mad Munir Khan, 10 P.LR. 1911, 12 Cr.L.J. 68, 9 IC. 389 (390). 

Power of superior (Appellate) Court to lake action: — See secs. 476A, 
476B. An Appellate Court can make a complaint only when the case in which the 
offence has been committed is before that Court m appeal, or when the onginal Court 
has omitted to make a complaint (sec. 476A) or when the onginal Court has refused to 
make a complaint and the order of refusal is appealed from to the Appellate Court 
(sec. 476B). But when the proceedings for making a complaint are already going 
on before the original Court, the Appellate Court cannot step in and deal with the 
matter — RajdhciTt v. Rameshuar, 49 AIL 460, 25 A L J. 433, A I.R. 1927 All. 469 (470). 

1240. Power of High Court: — The old section did not apply to proceedings 
in High Court or Courts in Presidency towns; consequently, it was not competent to 
the High Court, acting under this section, to direct the prosecution of a person for the 
offence for forgery or abetment of forgery brought to its notice in the course of hearing 
an appeal in a Probate case— /n re a Vakit, 19 Cr.L.J. 638 (Cal.); See also Adilram, 
9 Bom L R. U60, 6 Cr.L.J. 326. This nihng is no longer correct in view of the second 
para (newly added) of sub-section (1). 

A High Court sitting to exercise the revisional powers under this Code can lay a 
complaint under see. 476— Syrd Khan, 3 Rang 303, 27 CrLJ 4, A.I.R. 1925 Rang. 
321, 91 IC 36j Ivor Henry BridgncU, 38 CrLJ. 1002 (1004), 170 I C. 891, 10 R.S. 
81, A1.R. 193T Sind 193. Section 478A. Cr P C, does not exefude Che power of a 
High Court to make a complaint m revision— Jt/or Henry Brtdgnel!. supra The High 
Court has also the power, if it docs not wish to enquire itself, to order the trial Court 
to enquire either under the provisions of sec. 423 (d). Cr P C. as an ‘incidental 
order' or under sec. 561A, Cr P Code The objection that sec 195, Cr P C, no 
longer finds a place in sec. 439, Cr. P. C. has no force— Jvor Henry Bridgnell, supra. 

The High Court has also jurisdiction m an application in civil revision to order 
proceedings under sec 476, Cr P. C. in respect of the alleged offences under secs. 193 
and 471, I P C, which were no doubt committed in the tnal Court but were also 
committed in the High Court when the person proceeded against rcLed upon the 
disputed documents in his application in avil revi^on— 5hanibor Lai v. Emp , 38 Cr.LJ. 
1080, 171 I C. 525, I L.R 1937 All 774, 1937 A L J 820, 1937 AW.R. (H C ) 690, 1937 
^ Cr C. 115, 1937 A L.R, 582, A I.R. 1OT7 AH 681. 

The proviso newly added in 1926 lays down that a complaint by a High Court 
need not be signed by the Judge himself but may be signed by an officer of the Court. 
"The Lahore High Court (see 6 Lah. 34 below) has represented that it is a needless 
waste of time of the Judges of a High Court that they should be required to sign all 
complaints under see. 476. The proposed change enables any officer of such a Court 
whom the Court may appoint to agn the complaint " — Slaiemcnt of Objccls and Reoions 
(Gazette of India, 1925 Part V, p. 215). &fore this proviso was added it was held 
by the Lahore High Court that the procedure of the new sec. 476 m its application 
to a High Court Judge that he should have to make and sign a complaint which was to 
be inquired into by one of lus subordiiutes, and that be should be treated and recorded 
as a complaint throughout the proceedings was open to serious objections; nor was it 
fair to the accused that he should be arraigned in a case instituted on a complaint 
made by a Judge of the highest tribunal and was to be tried by a judicial ofEcer who 
’ was subordinate to the complainant. There could be little doubt that by reason of a 
circumstance that the complaint was preferred by a High Court Judge, the accused 
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person ^as likely to entertain an apprdien^on. not altogether without justification, 
that his conviction was a foregone conclusion — Qadir Baksh, 6 Lah. 34, 26 Pi.R. 158, 
27 Cr.LJ. 98. The proviso has been added in deference to these remarks. 

The usual practice of the High Court in maWng a complaint is to give a direction 
that the judgment in the suit out of which the matter arises shall be treated as a 
complaint, in which case a copy of this judgment signed by the Judge T^ill be sent by 
the Registrar to the Magistrate. But as sec 476 requires a finding and a complaint, the 
better course is to make a separate order containing the requisite finding, setting out 
in detail specific matters extracted from the proceedings, and directing a complaint to be 
made in respect thereof, this being followed by a complaint which conforms to the term 
of the previous order — Ramjan v. Moolt, 56 Cal. 932, 33 C.WJ4. 329 (332), 30 Cr.LJ, 
974. 

A Judge of the High Court can grant a direction to prosecute, under sec 476, 
although the matter out of which the action arose was heard by another Judge of the 
Court; because any Judge of the High Court has power to exercise the powers of the 
High Court. But as a matter of convenience the prosecution jnust be directed by the 
same Judge, unless it becomes impracticable by reason of that Judge ceasing to hold 
office — Bai Kasturibai v. Vanmalidas, 49 Bom. 710. 27 Bom.LR. 616, 26 Cr.LJ. 1189, 
88 I.C. 709, A.I.R. 1925 Bom. 436. When a suit is tried by a Judge of the High 
Court, the term ’Court’ occurring in the section must be taken to mean the High Court 
There is nothing to prevent any Judge of the High Court from dealing with the matter 
though as a matter of convenience this would seldom be done — T. Vaiedaiejulu Naidu, 
38 CrLJ. 871. 170 I.C 255, 1937 M.\V.N. 330, I.L.R. 1937 Mad. 612, 10 RM. 163, 
1937 MW.N. 330, 45 M.L.W. 257, (1937) 1 MLJ. 396. 

1241. Duty of Court: — The Court may, tinder this section, make the com* 
plaint on application made to it or otherwise— T. VaTodotajulu ft’aidu, supra. l\'hetber 
the Court acts on its own motion or on the application of a party, the responsibility 
for directing the prosecution rests entirely on the Court; and the power given by 
this section should be exercised with great care and caution — Begu Sinik, 3t Cal 551 
(558); Jadunandan, 37 Cal. 2S0 (238). It Is rot in every instance in which a party 
fails to prove his case that the Judge who has decided apinst him is justified in 
exercising the 'powers conferred by this section. Judges should bear in mind that 
criminal prosecutions are frequently suggested by successful litigants merely to prevent 
an appeal in the civil suit, and they should be direful not to lend themselves to such 
suggestions too readily. The Judges should also recollect that when they proceed under 
this section, the responsibility for the prosecution rests upon them entirely— Bay''® 
Lall, 1 Cal 450 As prosecutions ending in failures are to be deprecated as being 
calculated to do harm rather than good, they ought not to be undertaken without 
considerable circumspection and care. The offences contemplated by this section are 
offences against public justice; whence it follows that they ought'to be pressed primarily 
in the interests of public justice, and ne\Tr as a means of satisf>nng a private grudge— 
Ram Piazad, 37 Cal. 13 (20). 13 C.WJ4. 1038. 10 Cr.L.J. 454. The Court will be 
astute to sec that there shall be no abuse of the administration of criminal justice. 
No one therefore would be permtted to use the penal law merely to satisfy his own 
prisute ends or personal spite; that would be to misuse it — An Attorney, 41 Cal 446 
(458), 15 Cr.LJ. 49, 22 I C. 321. Under the old section, it was held that proceedings 
should not be taken where the case was at best doubtful There must be a rfasonahte 
joundotion for the charge in respect of which prosecution is directed, before the criminal 
law could be in motion— /ad« NanSan, 37 Cal. 250 (258). 14 C.1Y.N. 330. The 
expressed in this riling was quoted with appro\*al In U Po Thein v. Duta Khan, A I R* 
1936 Rang. 173 ( 474), 1936 Cr C. 953, It was also held that before a Court was justified 
in directing a prosecution under section 476, there must be some dlrttt tridenee fixing 
the offence upon the persons whom it is sought to charge, cither In the preliminary 
inquio’ or in the earlier proceedings out of which the inquiry arises. It was not 
sxUTicicnl that the esidence in the case might induce some sort of jt/i/sVien that these 
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persons were guilty of an offence, but there must be distinct evidence of the commission 
of an offence by such persons — Kkepunalh v. Girish, 16 CaL 730 (740); Canda Md, 
21 Cr.LJ. 601 (Lah), or that there must be a ua%onablt prospect of a conviction, 
in order to justify a Court m taking action — Abdul Husen, 9 N.L.R. 184, 15 Cr.LJ. 
33 (35)5 Abdul Qodir v. Muhammad Ibrahm Khan, 25 CrUJ. 119, 76 IC. 183, 
A.IR. 1924 Lah. 569, BJiasiratht, 26 Cr.L.J. 1401 (1404), 89 IC. 713, A.I.R. 1926 
Nag. 141; Mat, 31 Cr.LJ 179, 220 IC. 687, A.J.R. 1930 Lah. 55. 1930 Cr.C. 23; 
Venkafaswami. 28 CrL.J. 1007. 105 I C 831, 26 M.L.W. 476, 39 ML.T. 414, AIR. 
1927 Mad. 996; Copddas Khetiiya v. fnanendia Noth Dawn, 40 CrL.J. 450 (453), 
180 I.C. 586, A.I R 1938 Cal. 677; Nand Lat v. Emp, A I R 1937 Lah. 867 ( 868), 39 
P.LR 812, 172 IC 942; Natha Mai v. Emp. 41 PLR. 96. But the wording of the 
section has now been changed. The Madras High Court holds that under the present 
section it is not the duty of the Court to see that there is a reasonable probability of the 
prosecution ending in a convnction, though the Court acting imder this section should 
not act capnaously or without proper grounds— ScjAarama v. Venkamma, 22 L.W. 863, 
27 Cr.LJ 280 ( 283). Sec also Copddas Khetuya v. Jnanendra Nath Dawn, supra. 
Under sections 195 and 476, all that a Court has to see is that a prima facie case 
has been made out upon the evidence before it for inquiring further into the question 
whether any of the offences punishable as set out in sec. 195 has or has not been 
made out. The Court has not to see that the case must necessarily lead to conviction. 
The Court can take action if a suspicion is raised as to the commission of an offence 
—Kidha Singh, 13 ALJ. Ull, 16 CrL.J. 817 (dissenting from Jadunandan, 37 Cal. 
250). See also Naurang Rat. 32 Cf.LJ 60. 127 I.C. 859. A.I R. 1930 Lah. 347, 
1930 CrC. 395. Ind. Rul 1930 Lah. 891; SuUndto, 35 CrLj. 785, 148 IC 866, 
1933 AL.J. 1623, AI.R. 1934 All. 385, 1934 Cr.C. 464. which has been dissented from 
in AH N«9i V. Sheikh Ra,}rtdu. AIR. 1934 All. 1065. 4 AW.R 342. 1934 A.LJ. 
870, 152 I C. 34, 57 All 351 But the Oudh Chief Court is of opinion that proceedings 
should not be taken on the application of private persons uiffese the prosecution Is reason* 
ably certain to result in a conviction — Shankar Sahat, 7 0 W N 638, 31 Cr L J 938; 
S«ro; Lai v Sheo Shankar'. 35 CrL J 908 (912); Adktbai v. Parbaltboi, 30 CrLJ. 407, 
115 I C 174, Ind Rul 1929 Nag 110; Ktshen, 35 Cf.LJ 1277, 151 IC. 290. 11 O.W.N. 
1058, A,LR. 1934 Oudh 377. It is undesirable that proceedings under this section should 
be initiated at the instance of a private party— RcgcrofA v. Romnarflin. 120 I.C 15, 
A.LR. 1930 Pal. 194, Ind Rul. 1929 Pat 686. 30 CrL J. 1144. It will rarely be in the 
interests of justice that a Judge should prefer a charge which is not likely to succeed— 
Ghanshamdas. 33 CrLj. 519 (521), 147 IC 1019. AIR 1934 Sind 412, 1934 CrC. 
1545; Naualal. 37 CrLj 193 (195), 159 IC 817, 2 BR 112, 8 R.P. 313. 
A.I.R. 1936 Pat 162, 1936 Cr C 254 Moreover, the Court taking action under this 
section must be prima facie satisfied that the offence has been committed by some definite 
individual or individuals against whom proceedings m the Crumnal Court are to be 
taken — fifahomed Bhakku, 23 Cal 532 IC must come to a finding as to which of the 
individuals sent for tnal has committed the offence — Amar Nath v ^^om Raj, 2 I .ah. 
63, 22 CrLj. 329. \\’here a District Judge being of opinion that the forgery of a 
document produced before him was committed either by the plaintiff or by the defendant, 
sent both of them to a first class Magistrate so that the guilty party might be proceeded 
against, it was held that the order was illegal and must be set aside In rcs-ision — Piibku 
Dayat, 1905 PLR. 163, 3 CrLj. 73; Amar Nath, suprx See also Note 613. 

In conridcring whether a prosecution is to be ordered or not, it is desirable to have 
regard (o the interests of public justice rather Chan to the gratification of pris-ate spite. 
Regard may also be had to the question whether the prayer for prosecution is a 
manccuvrc to obtmn an undue ad>'antage by embarrassing the defence In a pending a%ni 
proceeding. Another point whidi might well be rtmsidcred is whether there is eitdence 
of any cnminal act against each indindual person against whom it is proposed to take 
proceedings; and with reference to the general quertion whether there is a prima facie 
wse at all, u may be examined whether the petvja agpieved was in fact followuig a 



1504 


THE CODE OF CRIMINAL PROCEDURE [Chap, XXXV. 


lawful procedure — Bajtanz Marwari v. Durga Prasod, A.I.R. 1937 Pat. 31 (33), 33 
Cr.LJ. 292 (294), 166 I.C. 870, 9 RP. 350, 3 B R. 226. 

Whether on application or otherwise*:— A' complaint under sec. 476 may be 
made by a Court either on application or otherwise. It is immaterial whether the appli- 
cation is made by a person who was'not a party in the original suit — Rcrcfcrsjfina, 
8 Pat. 736. 31 CrLJ. 143, A.I.R. 1929 Pat. 242, 11 PL.T. 75, Ind. Rul. 1930 Pat. 53. 
It is open to the Court to entertain an application under this section at the instance 
of a stranger to the proceedings out of which the application arises— BAagwandw 
Narandas v. D.' D. Patel &'Co.. 41 Cr.L.J. 526 (528), 187 I.C. 867, I.L.R. 1940 Bom. 
403, A.I.R. 1940 Bom. 131, 42 BotnL.R 231. 

Under this section there is no necessity for an application. The Court can be 
moved otherwise to take action under this section — Bebaii Lai v. Abdul Qadir, A.I.R. 
1910 Lab. 292 (298), 41 Cr.L.J. 843, 190 I.C 178. 

Death of the applicant:— Where the applicant died after putting in the petition 
under this section and his minor sons said that they did not desire to take any part by 
way of argument either in support of the petition or in opposition to it, held that the 
death of the applicant made no difference at all and that the Court once having been 
' moved, it was then a question for the Court to decide and not the parties themseh’es— 
Venkatarania Rcddi v. Srinivosa Redd!, 37 Cr.L.J. 557 ( 559), 162 I.C. 285, A.I.R. 1936 
Mad. 350. 

“Is of opinion”: — ^There must be an opinion, as distinguished from a mere surmise 
or assumption? that is. the Court should act on evidence and not perversely— A’orri 
Venkanna, 31 M.L.J. 400, 17 Cr.LJ. 515? but it is not possible to fix the quantity or 
nature of the material on which the Court's opinion is to be formed, or to restrict the 
excrasc of the general discretion which the Legislature has conferred on the Court— 
Ibid. The opinion must be opinion of the Court taking action under this section and 
not the opinion of any superior Court— /Wamdar, 23 AIL 249. The Court must form 
its own opinion and should not take opinion from ethers.. Where the High Court 
directed the Sessions Judge to take action under this section, held that it was the duty 
of the Sessions Judge to apply his own mind to the matter on the merits and then 
decide whether a prosecution was necessary or not— Chanrem, 2irA.LJ. 930. ■^^'hert a 
Munsiff in making an order under this section purported to act not of his own accord 
but at the direction of the District Judge, it was held that the order of the Munsiff 
was bad, in as much as it was only nominally his, and the opinion was really the 
opinion of the District Judge — Raitul /fc$a«, 6 A.L.J. 924, 10 Cr.Lj. 525 ( 526). There 
is nothing either in sec. 476 or 476A to wanant the suggestion that where a Suborditutc 
Judge asked for directions from the District Judge he become funclui o0cio and that 
any complaint subsequently filed by him under sec 476 is prohibited by the Statute 
Moolehand. 34 Cr.L.J. 303 ( 307). J42 I.C. 74. 26 SL.R. 105, AI.R. 1933 Sind 37. 
1933 Cr.C 166, Ind Rul 1933 Sind 82. 

‘Ewpediotvl in the interests of A prosecution should be undertak^ 

only when it is expedient in the inlfmls cl jusliee that a complaint should be made. 
Thus, the mere fact that a person has made contradictory slalcments in his deposition 
is not a sufficient basis for his prosecution for perjury’? the Court should consider and 
come to a finding that the prosecution is ncce«ar>’ in the interests of justice— A'cmmat 
/tfi. 55 Cal. 1312, 30 Cr.Lj, 221 (222) j A'omirti Kumar. 33 CWJ7. 66-t (60S>. 
Cr.L.J. 373. Every case of perjorj’ need not necessarily result in the prosecution of the 
person who is guilty of the offence, ■ The Court has to see whether it is In the interests 
of justice to direct the prosecution of the person concerned. It is the policy of the law, 
as appears from the amendment of the idcvant senions of the Cr, P. C^e, whereby 
such pnjseeutions have not now been left to prh-ate prosecutors but their conduct has 
been entrusted to the Courts^ that in deaUng with, such matters the Court should see 
that Uic prxwecution Is undertaken in the interests of justice and not to satisfy the 
prh-ate grudge of a litigant— .Vani LaJ y, Emp, A.I,R. 1937 Lah. 867 (868, 869), 
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39 P L.R. 812, 172 I.C. 942. See also Notes 616 and 617. When cases of intentionally 
giving false evidence or giving inconsistent evidence come to the notice of the Court, 
they should be adequately dealt with. In sudi cases, it is in the interests of justice 
that the offenders should be prosecuted and punished — Kamtni Kumar, supra. 

If the Court is satisfied that it is expedienfin the interests of justice to make a 
complaint, it has jurisdiction to do so, incite of the fact that m the Appellate Court 
the parties agreed to compromise the matter or to get it decided by a reference to 
artutration or in accordance with the statement of a referee — Karain Das, 49 All. 792, 
28 CrLJ. 549 (551), 25 A.LJ. 559. 

Where one of the allegations made about the Semor Subordinate Judge practically 
amounts* to an accusation of corruption against him and such an allegation appears 
prtma facte to be false, it is in the highest degree expedient in the interests of justice 
that there should be an enquiry into it The Court is justified in making a complaint 
under sec 193, I. P. C, against the person making such allegation — fat Ram v. Emp, 
41 Cr.LJ. 701 (702), 188 IC 863. A.IR. 1940 Lah. 203, 42 P.LR, 40. 

See also Note 1246. 

Inquiry: — ^The proceedings under Chap XVI precede a summons case as well 
as a warrant case and the term “inquiry" in this section is wide enough to include 
any proceedings under that chapter even if they only consist of the act of the Magistrate 
in reading the complaint to find out whether it is a fit case in which to proceed against 
the accused or not. This section is not, therefore, restriaed to a warrant case but 
applies to a summons case also— Ram Lot Anand, 41 Cr L.J. 766, 189 I.C. 628, A I.R. 
1940 Lah 233, 42 PLR. SOo. 

Appears: — ^There is nothing whatever in the language of this section to suggest 
that a Court making a complaint can only act on statements that are mqde on oath 
before it All that this section lays down is that U should “appear” to the Court that 
an offence has been committed and if a responsible officer in the position of a Senior 
Subordinate Judge makes a report that certain statements made on oath are false it 
would be sulficient to make it “appear” for the purposes of this section that an offence 
of perjury has been committed — fai Ram v Emp, 41 CrLJ 701, 188 I.C. 863, AIR, 
1940 Lah. 203, 42 P.L R. 40. 

1242. Power to take action in a pending case or appeal: — It has been 
held in some cases that proceedings under this section should not be token until after 
the close of the case in which the false evidence was given or forged document was used 
as genuine, etc Thus, it is improper for a Magistrate to order the prosecution of a 
witness for perjury, while the proceedings in which Uk witness has given his deposition 
are pending before him — Ruslomji,, 4 BomLR 778; Ramoo Stngh. 21 CrLJ. 29 (Pat); 
Kalu V. Tikaram, 26 CrLJ 1350 (Nag); Raj Kumar v Salish Chandra, 21 C.WJ^. 
753; Drojobashi v Emp, 13 C WN 398 (401) Such a hasty proceeding, as plaong a 
witness on his trial as an accused immediately after he has given his evidence, and 
before the close of the case, is bad, because the necessary result of such a step would be 
to fnghten the remaining witnesses and seriously affect the case of the party who called 
him as witness— SiAondor Ld, 10 Lah. 778, 30 CrLJ. 129 (131); BhogtlaJ. Ratanlal 
477; Kashinalk, 8 BHCR. 126; Ramoo Singh. 21 CrLJ 29; Kadershah. 9 SL.R. 176, 
17 Cr.LJ. 77. MTien a criminal offence is alleged to have been committed in the 
course of revenue or oviJ proceedinss. the role is that the facts upon whidi the criminal 
offence is founded should, as far as possible, be finally determined in the Civil or 
Revenue Court before a prosecution in respect of the criminal offence is commenced. 
The refusal of the Revenue or Civil Court to Uy out the proceedings in which the 
criminal offence is alleged to have been committed matenally affeas the aim nal pro- 
ceedings and amounts to a denial of the right of fair trial— Faujdar Rai v Emp 
26 Cr.LJ. 1565 (1567), AI.R 1926 Pat. 25. 90 I C. 445. 7 PX.T. 199. But this U 
not an invariable rule. Although in most cases it would be improper to take action 
under this section before the close of the ongmal case, still in exceptional cases (eg., 
Cr.— 95 * 
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in cases of bare-faced perjury) the Court can at once send the witness to a Magistrate. 
At any rate the action of the Court in taking proceedings under sec. 476 dunng the 
pendency of the case would be improper M premature, but not illegal or without 
jurisdiction, and does not constitute any material irregularity in the exercise of its 
jurisdiction — Karri Venkanna, 31 M.LJ. 440, 17 Cr.L.J. 515 (522) (F.B.). See also 
Devji Valad Bkavani, 18 Bom. 581. The object of this section would be entirely 
frustrated if the proceedings were invariably allowed to be delayed pending the disposal 
of the civil litigation which might be indefinitely protracted e\’en up to a final dedaon 
on appeal to the Privy Council — Bat Gangadhar Tilak, 26 Bom. 785 ( 791), follow^ in 
Lakhmkhand, 21 S.L.R. 43, 27 Cr.LJ. 1249 (1250). If there, is a delay in the disfwsal 
of the suit in which the offence has been committed, there is no reason why the Court 
should delay proceedings under this section until the suit is disposed of, whicll disposal 
may not occur until months or years later — In re Perumalla, 44 M.Ljt 74, A.I R. 1923 
Mad. 228, 23 Cr.L.J. 712. 

Since an appeal is a continuation of the trial, proceedings under this section should 
not be taken during the pendency of the appeal in the case in which the petitioner is 
alleged to have given false evidence or produced a fabricated document— Cendon Singh, 
3 Cr.LJ. 303, 3 C.L.J. 302; Shri Nana. 16 Bom. 729; Mutty tail, 6 Cat 303; Allar 
Singh. 1916 P.R. 29. 18 Cr.L.J. 337 (338); Harnam Singh v. Atri, 7 Lah.L.J. 73. 26 
CrX.J. 1168. A contrary view seems to have been taken in Hriday, A.I.R- 1929 
Pat 500, 10 P.L.T. 889, 30 Cr.LJ. 1101, 119 I.C. 888, 1929 Cr.C. 252; Bkagiralh 
V. Bam Narain, A.I.R. 1930 Pat. 1«. 30 Cr.L.J. 1144, 120 I.C. 45, where pro- 
ceedings under this section were not stayed pending hearing of the appeal in the 
civil suit. If the same question of fact Is in issue in the appeal It is undesirable to 
allow proceedings to be taken under sec. 476 during the pendency of the appeal. But 
where a second appeal has been preferred to the High Court, in which no question of 
fact is in issue, but only a question of lav, it is not improper to take action under tbl3 
section during the pendency of the second appeal— Ra;>urnar, 1 P.L.J. 298, 18 Cr.LJ- 
135 (136). The new sub-sec. (3) now provides that if a proceeding has already been 
taken, it may be adjourned till the decision of the appeal. See Socket Singh. 32 CrX.J. 
584. 130 I.C. 651, Ind. Rul. 1931 Uh. 331. A I.R. 1931 Lah. 49. 1931 Cr.C. 113. 
32 P.L.R. 303; and SingAejicar Prasad v. Sakhichand. 38 Cr.LJ. 476, 167 I.C. 893, 
9 R.P. 446. 3 B.R, 376, A.I.R. 1937 Pat. 139, where it has been laid down that in the 
event of the prosecution being launched before the disposal of the appeal, the Magistrate 
will have to consider whether it should be adjourned till the disposal of the appeal and 
will also have to decide at what stage it should be adjourned, that is to say, whether 
it will be expedient to adjourn it before taking the evidence or after. But see Nagendra, 
A I.R. 1930 Cal. 578, 127 I.C. 6-1, 31 Cr.L.J. 1154, 1930 Cr.C. 892. 

^^^lere the criminal case is calculated to hamper the fair trial of the issue, on 
which the alleged offence is founded, in the Civil Osurt, no complaint should be made 
under this section. Nothing should be done to anticipate or prejudice the result of the 
civil litigation that is sure to ensue at no distant future — Rewashanker V. • ^-1 F- 
1910 Nag. 72, 1939 N.L.J. 562, 185 I C. 400. 

1243. “In or in relation to a proceeding in that Court”. — Under t^ 
old law, the olTcnccs which fell under this section were th^ which were ''coininittea 
before the Court or were brought under its notice in the course of a judicial proceeding. 
The wording of the present section is different, and follows the language of clause (b) 
of set 195. WTiere an offence committed In o ease instituted before a 2nd ebss Maps- 
trate was brought to the notice of the District Magistrate through a report from a Forest 
Ranger (who was the prosecutor in the case before the 2nd class Magistrate) it was held 
under the old section that the District Magistrate was not competent to act under this 
section as the offence was not brought to his notice in the course of a judicial proceeding 
_^Hf>baro>a. 18 Mad. 487. Under the present law, the District Magistrate would be 
competent to take action under sec. 476A. This section applies when the offence 1* 
committed not only In a proceeding in a Court of law, but also In relation to a proceeding 
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in such Court. The same remarks applf to sec 195 fb) — Durta, 34 Cr.L.J. 686, 144 
I C. 194, 1933 Cr.C. 484, Ind. Rul. 1933 AIL 397, A.I.R. 1933 All. 318. 

' During the trial of a case by a jury, a certain person informed the Sessions Judge 
that he had seen the foreman of the jury talking to one of the accused. Thereupon, the 
Judge held an inquiry, and that person made the same statement before the Judge, who 
afterwards found the statement to be false and took action agaiinst that person under 
this section. Held that the action of the Judge was not without junsdiction — Bhuban 
Chandra, 55 Cal. 279, 31 CW.N. 828, 28 CrLJ. 783 (784), 

Where a constable, who was entrusted with the execution of warrants against 
witnesses issued by a Magistrate trying a case, is prosecuted under sec. 211, I. P. C, 
for giving false information at the thanah to the effect that some persons had rescued 
one of those witnesses from his custody, cognizance cannot be taken of the case without 
a complaint of the Magistrate under sec. 476, Cr. P. C, inasmuch as the constable 
committed the offence in a transaction whidi arose out of the execution of those 
warrants and it was impos^ble to say that the offence was not committed in relation 
to the proceedings in which the warrants had been issued — Ganga Prasad Singh v. 
Emp., 45 C.W.N. 195. 

^Vhe^e an affidavit containing a false statement was hied by a person before a 
Munsarim of Court, it was held under the old section that the Judge could not direct 
the prosecution of that person, because the offence of perjury was not committed before 
the Judge himself — ^fathura Prasad, 15 AL J. 517, 18 Cr.L J. 883 But this is no longer 
correct, and the above case would be covered by the present section which contemplates 
an offence committed 'in relation to a proceeding in the Court.’ See also Rameshwar 
Lai, 49 All. 898, 25 ALJ. SS5, 28 Cr.L.J. 668 ( 670), where it has been held that a 
document produced before the ^^unsarm of the Court may be said to be a document 
produced in Court, and the Judge can take action under sec. 476 in respect of an offence 
committed in relation to the document. The old section was wide enough to enable a 
Court to take action in respect of an offence committed in onotker jorum (even in another 
province) and on some previous occasion, provided it was brought to the notice of the 
Court in the course of a judioal proceeding— Cirwer. 9 Cr L J 219, 1 I.C 306, 6 A L J. 
392j Khushali, 40 All. 116; Raj Kumar. 1 PL.J. 298. 18 CrLJ 135 (136); Kampta 
Prasad, 33 All. 396 See also 43 Cal S42. The present section is confined to offences 
committed ‘in relation to a proceeding m that Court’. 

IVhere the offence is not committed m or in relation to a proceeding in Court, this 
section does not apply. Thus, if a false charge is made before the Police, a Court 
cannot direct prosecution — Haibut Khan. 33 Cal 30 ( 32); Jadunandan, 37 Cal 250 
(256), 14 C.WN. 1330; but if the person making the false charge before the police, 
subsequently makes a false complaint before a Magistrate in respect to the same matter, 
he commits an offence before a Court, and the Court can take action under this section 
— Jadunandan. supra. In fact, in such a case the con^Iaint of the Court under sec. 476 
is essential. See Note 620 under sec. 195. 

The words “in relation to a proceeding" mean that the offence has entered as a 
component into the proceeding The offence need not have been committed before the 
Court, and it may have been committed before the proceedings began^ but it is indis- 
pensable that the offence must in some manner have affected those proceedings or been 
designed to affect them or come to light in the course oi thrm. An offence committed 
after the close of the proceedings is outside the scope of this section. So, where a 
document was filed in a suit on the 7th January, and the suit came to an end on the 9th, 
and an offence (false endorsement on the document) was committed after the 9th. held 
that the offence was not comnutted t» relation to the suit, as it was committed after 
Its termination and the fact that the document remained in the custody of the Court 
(or a long time afterwards, made no difference. The mere fact of the document remain- 
ing in the Court records makes only an accidental. connection between the offence and 
the suit. Documents sometimes remain in the custody of the Courts for a ni!TnK,.r of 
years, after the tenamation of a proceeding, and to r^te them for this purpose to the 
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prbCMding in which they were filed would be to extend the meaning of the words *'in 
relation to" beyond reasonable limits — Subbataytidti v. Gopayya, 55 Mad. 531, 62 
M.L.J. 310, 33 Cr.LJ. 788 (789, 790), 139 I.C. 482, 1932 M.W.N. 241, 35 ML.W. 
319, 1932 Cr.C. 276, A.I.R.' 1932 Mad. 290. 

' Statements made during the course of an investigation under sec. 164, Cr. P. C, 
into an oITence of murder, which is* triable only by a Sessions Court, must be held to be 
in relation to the trial in that Court. Thc’Sesaons Judge can, therefore, make a conv 
p’aint under sec. 193, 1. P. C., with reference to those statements— flfaromma, 34 Cr.l..3. 
92. 140 I.C. 756, A.I R. 1933 Mad. 125. 1933 Cr.C 157, 1933 M WJ4. 100, Ind. RuL 1933 
Mad. 43 See also Portmtsami, 1933 M.W.N. 896 and Ktishnomachoji. A.I R. J933 
Mad. 767, 1933 M.WJ4. 902. 65 M.LJ. 534. 35 M.L.\V. 564, 1933 Cr.C. 1373, 147 
I.C 794. 

The words "in or in relation to a proceeding in Court” occur in sec. 476, as well as 
in clause (b) of icc. 195, , but not in clause (c) of that section. This does not mean 
that so far as the ©(Fences mentioned in see. 193, clause (c) are concerned, sec. 476 
applies only if the offences are committed in or in relation to a proceeding in Court, 
and that il those offences are not committed in relation to any proceeding in Court, the 
procedure of see 476 need not be followed, though a complaint under sec. 195 would be 
necessary if the offences are committed by a party to the proceeding. This is not the 
Intention of the Legislature. The words “in or in relation to" have been left out in 
clause (c) of sec. 193, because the sense produced by these words is sufficiently con- 
veyed by the language used in clause (c). In other words, the offences mentioned in 
clause (c) are necessarily committed in relation to a proceeding m Court, in the same 
manner as the offences mentioned in clause (b)r and sec. 476 applies to both— A'usAef 
Pel. 53 All. 801 (F.B ). 1931 A L.J. 697, 32 Cr.LJ. 1105 (1109, 1116). . • 

‘‘Offence referred to in sec. 195 ”*— These words incorporate the conditions 
laid down In sec. 193 for taking cognizance of the offence by a Cenri—Gobinda v. Pax, 
42 Mad 540. As the offences contemplated by this section arc offences described In 
section 193, a Magistrate cannot ' direct a prosecution for an offence under sec. 421, 
1. P. C, because this offence is not mentioned in sec. 195 — Mahadeo Sodhu. 18 A.LJ. 
50. See also Kushal Pal, supra and Note 1236. 

For the offences referred to in sec. 195 (b) and (c), see fuller notes under that 
section. ' 

The jurisdiction to make a complaint wider this section is limited to the offences 
mentioned in clauses (b) and (c) of see 195 ' Section 476 docs not authorise a com- 
plaint with reference to the offences mentioned m clause (a) of section 195. ef. 
offences under secs. 183, 185, 186. 188 or 409, I. P. Code— Dore Sofi. 2 Luck. 636, 28 
CrL-J. 681i Indarii:, 1 Luck. 527. 3 OW^N. 618, 27 Cr.LJ. 974 ( 975)r 2 

Luck. 393, 3 O.WN. 757, 27 Cr.LJ. 12I7| Din Afahomed, 10 Lah. 231, 29 P.LR. 6i7, 
29 Cr.LJ. 877. If the Court takes proceedings in respect of such offences, the irregu- 
larity is not curable by see, 537, as that section no longer applies to proceedings under 
sec. 476 — Dote Sah. supra. But see Dhetmumed v. Tenumal, in Note 1248. See 
also Note 614B. 

In this section the words *'rcfcntd to in sec 193. sub-scction (1), clause (b) or 
clause (c)" require that the offence in respect of which the complaint is ultimately 
laid must be one of those offences to which those ctau«<s apply or has'C reference. 
Reading sec. 476 with sec. 195, Cf. P. C. it is to be observ^ that the offence of 
abetment is dealt with only in sub-section ( 4 ) of sec. 195. By that sub-vetion It 
was added as an amendment that the provisions of sec. 193, sub-section (1), clause (b) 
or clause (c). were to apply to an ab^ment. And in that sense quite clearly tec. 193, 
mb-section (1), clause (b> or clause (c) Is made to have reference to an abetment. 
The Court has, therefore. Jurisdiction to make a wrrplaint of abetment of on offence 
'mentioned In ebuse (b) or ebuse (c) of sub-section (1), sec. 195 Cr. P. C. in accordance 
snih the provis'ons of this section— 'Tiw Be Cheng v. Peglfltor, OS, lligh CcutI, 41 
Crl^. 515, 187 IC 754, A.l.n. 19(0 Rang. JM, 19(0 Rang. 12. 
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1244. Proceedings in Court;— A departmental inquiry is not a proceeding 
in Court — Maung Ba hla, 18 Cr.Lj. 331 (332) (Bur.); 23 O.C. 136. Where a person 
pi^erred a complaint to a District Registrar containing an allegation against the Sub- 
Registrar, and the Distnct Registrar after holding a departmental inquiry was satisfied 
as to the falsity of the complaint and directed the prosecution of the complainant for 
an offence under sec. 182, I. P. C> the order was held to be wholly without jurisdiction, 
as the inquiry held by the District Registrar was a departmental inquiry and not a 
judiaal proceeding — Muljat Ali, 10 C.W.N. 222. Where a District Magistrate called 
for the record of a case tried before a Sub-Magistrate, in his executive capacity, for the 
purpose of enabling him to ascertain whether an application for an inquiry into the 
conduct of a police officer should be granted or not, and then directed the prosecution 
of the officer under sec 193, I. P. C, it was held that the order should be set aside, 
in as much as there was no judicial proceeding before a Court for the purposes of this 
section — Sawgiiia Pdlat, 25 Mad. 659. Where a District Magistrate directed the prose- 
cution of a person under sec. 211, I P- C, for having guen a false report of theft to the 
Police, It was held that the order was not one passed under this section but one passed 
by the District Magistrate as the ex officio head'of the Police to whom a false complaint 
was made — 1890 A.W.N. 167. A village headman made an application to the District 
Magistrate stating that he wished to resign his post On being questioned as to his 
reasons, he slated that the police in the course of the investigation into a dacoity case 
was forcing a large number of people to pay money to tliem. Thereupon the Magistrate 
examined the headman on oath and sent the papers to the District Supenntendent of 
Police, who after an inquiry reported that the charge against the Police was false. 
Thereafter the District Magistrate parsed an order directing the prosecution of the 
headman for perjury. It was held that the order was illegal, as the proceedings before 
the‘ Distnct Magistrate were not judicial proceedings— 38 All. 32. After the dismissal 
of a complaint as false by a Deputy Magistrate, the papers were sent to the District 
Magistrate, on the rnotion of the Police for the case being struck off the 'register.' The 
District Magistrate in striking off the case ordered the prosecution of the complainant 
for an offence under sec. 211, 1. P. C. It was held that the proceeding before the District 
Magistrate was not judicial but purely an executive one, relating solely to the question 
as to the removal of the case from the register, and the order therefore did not come 
under this section — Thakur v. BJar, 1884 AWjc. 290. A proceeding before a Deputy 
Commissioner or .Chairman of Uie Distnct Board is not a proceeding in any Court 
within the meaning of this section — ^23 OC 136. Where the accused went to the 
Magistrate’s house and made a false statement there, the offence could not be said 
to ^ve been committed in any proceeding before a Court — 3 I.ah.LJ. 535. Wliere a 
person escaped from the lawful custody of a servant of a Civil Court, the offence 
(escape from the custody) was not conumtted in relation to any proceeding in Court; 
consequently this section does not apply, and the proper procedure is that the servant 
of the Court should file a complaint ui the ordinary way — Madho Singh, 47 AIL 409, 
23 A L.J. 189, 26 Cr.L.J. 864. But see Conga Piasad Singh v. Emp., m Note 1243. 

Proceedings which are irregular or illegal or without junsdiction are not proceedings 
under tins section, and therefore no order for prosecution can be passed m such proceed- 
ings. Thus, where the order of a MaglsUate, before whom a complaint was preferred, 
m making over Uie complaint to a Subordinate Magistrate for inquiry and disposal of 
the case was bad in law, the order of the Subordin^e Magistrate imder sec. 476 for 
Uie prosecution of the complainant passed after such mqaizy would be illegal— 18 
CW.N. 95. See also 16 C.WJ^. 885; 43 CaL 173. But see contra— 1 PXJ. 553. A 
diarge of unprofessional conduct made against a second grade p’eadcr can be inquired 
into only by the presiding officer of the Court in which the pleader practises. The 
District Judge has no jurisdiction to inquire into the matter; where the District Judge 
assumes jurisdiction m such a case, makes an inquiry and acquits the pleader, and 
proceedings under this section against a person far giving false evidt-icc, the order 
cannot be upheld, as it is one without jurisdiction — 32 MDJ. 4(0. 
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Where the complainant did not deure to take further proceedings and applied to 
TOthdraw the complaint, the Magistrate was not competent to order under this section 
the prosecution of the complainant under sec. 211, 1. P. C., for making a false complmt, 
on taking evidence, as there was no proceeding before him, it being withdrawn by the 
complainant — A/a«/i v. Nauranli, 4 C.W.N. 351. 

The user o! a document in the course of the inquiry under sec. 202, Cr. P. C, is 
user of it in or in relation to a proceeding of the Court of the Subdivisional Magistrate 
—Raghunandan Lai, 35 CrLJ. 1309, 151 IC 320, 15 P.LT. 17, 1934 CrC. 340, A-LR, 
1934 Pat.' 156, A.L R. 1934 Pat. 52. 

Execution proceedings are proceedings in Court — Bahadur v. Eradatullah, 37 Cal. 
642 ( 648) (F.B.) j Bholanalh, 10 C.WJ4. 55; Dakhinesviar v. Haris Chandra, 10 Cr.L.J. 
450, 25 M.LJ. 593, 17 O.C. 309, 10 Ni..R. 177, 19 Cr.L.3. 153 (Pat.). An appeal us 
a mutation case before the Commisaoner is a proceeding contemplated by this section 
— 6 P.LJ. 178. Proceedings before a Collector under sec. 69 of the Bengal Tenancy 
Act fall under this section — Lafcsftan v. Ncronorotn, 48 Cal. 1086. 


Proceeding need not be judicial: — ^Under the amended section it is not 
necessary that the proceeding in respect of which action is taken should be of a judicial 
character. Where a prosecution started under this section was dropped on the ground 
that the proceeding in the course of which the offence was committed was not of a 
judicial character (under the old section), but after the amended (3ode came into force, 
under which the proceeding in respect of whidi the alleged offence was committed need 
not be of a judicial character, the Public Prosecutor again moved the Court for taking 
the same action against the same person, held that the petitioner could be proceeded 
ag^nst. The dropping of the previous proceeding was no bar to the institution of the 
present proceeding — Chamari v. PwWic Proseeutar, 4 Pat. 24, 6 P.L.T, 225, 26 Cr.LJ« 
170. 


1245. Preliminary Inquiry: — WAer# not necessary The words “sudi 
preliminary inquiry, if any, as it thi^ necessary" show that a preliminary inquiry Is 
not always indispensable— Darpu ffaroyan v. Bepin, 15 C.WJ^. 691 (692); /ivabhai, 7 
Bom.L.R. 84, 2 Cr.L J. 54; K. C. V. Reddy. 8 Rang. 25, 31 Cr.L.3. 793 (795); Jamuna 
V. Laldhari, AI.R 1934 Pat. 536, 152 1.C 228, 15 P.L.T. 694, 1934 Cr.C 1191; 
T. Varadarojulu Naidu, 38 Cr.LJ. 871, 1937 M.W.N. 330, 170 I.C. 255, ILR 1937 
Mad. 612, 10 R.M. 163, 1937 M.W.N. 330. 45 M.L.W. 257, (1937) 1 MLJ. 396; 
AW Kumar v. Emp.. A.IR 1937 Pat 534 '(536), 1937 P.WJ^. 119, 172 I.C 237. 
Under this section itself the High Court can direct a preliminary enquiry— GiipaWcr 
Kketriya v. Jnanendra Hath Dawn. 40 Cr.L.3. 450, 180 I.C. 586, A.IR. 1938 CaL 677 
(679). It is within the discretion of a Court proceeding under this section, to hold a 
preliminary inquiry or not to hold such inquiry — Kewal Ram, 36 CriJ. 1354 (1356), 
158 I.C. 324, 16 PX.T. 693, A.I.R. 1935 Pat. 515. ThU seaion does not make it 
imperative on a Coiut to hold a preliminary inquiry before taking action under this 
section. To justify the Court in initiating a prosecution, it is necessary only to hold 
that it is expedient in the interests of justice that an inquiry should be made into an 
offence referred to in sec. 195 — Qadir Buksh, 6 Lah. 34, 26 P.L.R. 158, 27 Cr.LJ. 93; 
Baperam v. Court, 20 Cal. 474; MatabadaJ. 15 All. 392. 34 All. 267. It is for the Court 
acting in the matter to detemune in the exercise of its discretion, whether or not to 
make a preliminary inquiry — Choudhuri Mahomed Izharul Huq, 20 Cal. 349; Baperam 
V. Gouri, 20 Cab 474. And an order imder this section will not be set aade on account 
of omission to make a preliminary inquiry, unless the accused has been prejudiced by 
reason of such omission — Darpa Narayan v. Bepin Behari, 15 C.WN. 691 (693). It 
caimot be laid down as a propos>ti(m of law that in every case it is prudent to hold a 
prelinunary inquiry. In a case where an offence has been committed outside the Court 
and not in the presence of the 3udge, it wouW be judicious, if not incumbent upon the 
Court, to hold a preliminary inquiry in order to find out for itself whether such an offence 
has been really committed Where an offence was committed in the presence of the Court 
or where from a perusal of the record it is of opinion that it is in the interests of 
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justice that a complaint should be made in the Cnminal Court it may make a complaint 
to that eifect without making a preluninaiy inquiry — P«TKa Chandra v. Shaikh Dkalu, 
34 aW.N. 914 (918), 1930 Cr.C. 1129, 129 I.C. 561, 52 CLJ. 87, AI.R. 1930 Cal. 721, 
58 CaL 374, Ind. Rul. 1931 Cal. 209 (dissentii^ from Sarat Chandra v. Han Charan, 
51 CL.J. 45, A.I.R. 1930 Cal. 282, 1930 CrC. 362). Where a Munsiff sent a case under 
this section to the nearest first class Magistrate without making any inquiry, and where 
there was nothing to show that any inquiry the Munsiff could have made would have 
put the Magistrate’ in a better position lor dealing with the case, the omission to hold 
a preliminary inquiry was not bad — Juala Prosorf, 5 AIL 62 (64). If in the course of 
a proceeding, either Civil or criminal, the Judge or Magistrate finds clear grounds for 
behe\nng that other the parties or their witnesses have committed perjury, he is 
justified in directing cnminal proceedings against sudi persons, without any further 
inquiry than that which he had already held in his Court — Mutty Lall.^G Cal. 308. 
^Tiere ah application for a complaint is supported not by oral evidence but by docu- 
ments, no further inquiry is necessary beyond that which the Court makes on the 
matenals before it — Ganti v. HarcouU, 58 Cal 215, 32 Cr.LJ. 826 ( 827). Where an 
order was made under this section directing the prosecubon of a witness under sec 193, 
I, P. C., on the very day or the day after, the witness’s cross-examination had been 
fimshed, and upon a clear statement by the witness and after an opportunity having 
been given him to explain the mconastency m his statements and in the cross-examina- 
tion, It was held that it was not incumbent on the Court to institute a fresh inquiry or 
to give any notice to the accused— RurntfAdri. 19 CrLJ. 169. The successor-jn-office 
of the officer before whom the ofience was committed, can pass an order under this 
section upon considering the evidence on the record and hearing the parties, without 
holding any prelitmnary investigation — Dorpa Natayan v. Bcptn, 15 C\V.N. 691 (693)} 
Puma Chandra v. Skatkk Dhalu. 34 C.W.N. 914 (918). 1930 Cr.C. 1129, 52 CL.J. 87, 
129 I.C 561, A.I R. 1930 Cal 721. 

Where necessary : — Puma Chandra v Shaikh Dkalu, supra. When it 
depends upon matters not on the record, a preliminary inquiry should be held— 
il. Mohamed Kaka v. iltst fudge, Bassein, AIR. 1937 Rang 62, 38 Cr.L. J. 615, 
163 IC 632, 9 R.R. 359, 1937 RangLR. 276. Where a prosecution is ordered for 
making a false affidavit, but it appears that the document was written in English, and 
It does not appear whether the contents of the affidavit were explained to the deponent, 
held that a preliminary inquiry should be made before a prosecution is ordered — 
Mathura Proiad, 15 ALJ. 517, 18 CrLJ. 883 IVhere a Subordinate Judge acting 
upon the report of a bailiff ordered the prosecution of persons who obstructed him In 
executing a warrant of attachment, held that he should have made a preliminary 
inquiry before ordering prosecution — Sadashtv, Ratanfal 701 Where in a avil suit, 
settled without any evidence being gone into, by confession of judgment, the Court had 
grounds for supposing that an offence o/ false personation under sec. 205, I. P. C, had 
been committed before it, the Court before directing a prosecution would be competent 
to hold a preliminary inquiry to satisfy itself whether a prima facie case has been made 
out for directing the prosecution— S/ioshi Kumar. 19 Cal 345. The Court directed the 
prosecubon of a person under sec. 174, I. P. C, for the disobedience of the summons to 
attend the Court and give evidence, and that person appeared and demed the service 
of summons on him; Arid that before prosecution a preliminary inquiry should be held 
as to the service of summons, and the said person should be given an opportunity to 
cross-exaimne the person who had deposed to the service of summons on ium~Lokpd 
Singh. 19 A.LJ. 56, 22 Cr.L.J. 143, 59 I C 55. 

tVTiere m proceedings under sec 528, Cr. P. C., the AddibonaJ District -Magistrate 
made a complaint agmnst the complainant staling that he had filed an afiida\nt and 
that ll\e explanation of the trying Ma^sUate showed that a certain statement in the 
affidavit was false, held that it was unwise on the part of the Additional District 
Magistrate to act upon the eiplanabon when the difficulty co'old hate been overcome 
by an enquiry under this secuon— Ambica, 32 CrLJ. 674, 131 I C 262, 53 CI-.J. 184, 
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A.I.R. 1931 Cal. 314, 35 C.W.N. 690, 58 Cal. 1211, 1931 Cr.C; 408, Ind. Rul. 1931 
Cal. 438. 

A Coilrt ought not to file a complaint in respect of offences under secs. 209, 467 
and 471, I. P. C., when the matter has not been thoroughly shifted by it in course of 
a regular judicial inquiry — Cauri, 37 CrXJ. 518, 161 I.C. 602, 1936 O.W.N. 268. 

1246. Procedure in preliminary inquiry: — The preliminary inquiry is a 
judicial proceeding, and oath can be administer^ to the suspected person— ViswoKo/A, 
8 BomLR. 589, 4 CrL.J. 183 (but see Maung Po v. KUTpan, 10 BurL.T. 316 
given below in this Note) j or to any person examined as a witness in the preliminary 
inquiry; and if such witness gives false evidence, he may be prosecuted for an offence 
under sec. 193, I. P. Codt^Abdullah, 37 Cal. 52 (55), 14 C.WX 132 (134). 

The inquiry must be on evidence; one mode of making inquiry is certainly to take 
endence — Abdullah. 37 Cal. 52; Raghubar v. KcM, 17 Cal. 872. The law does not 
require a minute or detailed or exhaustive inquiry, but only such preliminary inquiry as 
may be necessary to make out a prima facte case. TTie extent of the preliminary inquiry 
is left to the discretion of the Court— Chamait. 4 Pat. 484, 27 Cr.L.J. 371; Bkuban 
Chandra, 55 Cal. 279, 31 CW.N. 828. 28 CrX.J. 783 ( 784); Juala Prasad, 5 All. 62. 
The nature, method and extent of the inquay are entirely at the discretion of the Court. 
The inquiry need not take the form of a (ull*dressed trial, so as to satisfy the Court that 
an offence has actually been committed. Nothing more is necessary than to find that 
an offence appears to have been committed and a long discussion or a decision on the 
merits is as undesirable as it is unnecessary— Raya Rao. 50 Mad. 660 (661), 27 CrL J. 
1149 (1150), 51 MX.J. 551. Where an inquiry is made, it is not necessary that it 
should be detailed or formal — Keu^ol Ram. 36 Cr.L.X 1354 (1356), 158 I.C. 324, 16 
P.L.T. 693, A.I.R. 1935 Pat. 515. The authority which is called upon to take action 
under this section need not, and should not, decide the question of the guilt or innocence 
of the party against whom proceedings are to be instituted— /adunandan, 37 Cab 250 
(258). The section docs not say that before a Court makes a complaint, it must try 
the whole case and be absolutely satisfied that the accused cannot by any possibility 
escape a conviction— AWuf Husen, 9 NXJl. 84, 15 Cr.L,J. 33 (35). The Code does 
not cont^n any provision as to the manner m which the evidence in the inquiry should 
be recorded, but for further reference the Court should make a summary of the statement 
of the witness exanuned— /agendra Nalh, 42 Cal. 240, 18 C.W.N. 1242. 

It is not necessary that the preliminary inquiry should be conducted in the presence 
of the accused, or that any notice should be given to him. See Note 1247, tnfra. The 
accused has no nght to cross-examine any witness in the preliminary inquiry— Bektr 
Saheb, 18 BomL.R. 284, 17 Cr.L.J, 249; Abdul GhaSoor v. Ratu, 34 All. 267; Raja Rao. 
supra; but see contra — Ganeshusar, 6 PXJ. 146, 22 Ct.L J. 458; Lokpal Singfe. 19 AX-J. 
56, 22 Cr.LJ. 143, 59 I.C. 55; PerumaUa Venkata Subbiah, 44 M.L.J. 74, A.I.R. 1923 
Mad. 228, 23 Cr.L.J. 712; M. Mahomed Kaka v. Dist. fudge, Bassetn, AI.R. 1937 
Rang. 62, 168 IC. 632, 9 RR, 359, 38 CrL.3'. 615. 1937 Rang.L.R. 276; and U Ba Hla 
V. Maung Tun Setn. A I.R. 1938 Rang. 297, 178 I C. 305, 40 Cr L J. 56. 

, The person proceeded against under this section is in the position of an accused 
person, and cannot be examined on oath as a witness in the course of the preliminary 
inquiry. He can only be examined in accordance with the provisions of sec 342 — 
Maung Po v. Mulu Kurpen, 10 Bur.XT. 32, 17 Cr.LJ. 316 (317) ; Sami Sastri. 2 Weir 
598 (599). But see first paragraph of this Note. The person proceeded against m the 
preliminary inquiry can be called upon to jvoduce a necessary document in his possession 
(sec 94) — Damri Ram, 19 Cr.LJ. 217, 43 I.C. 793 (794). 

Who caai hold the inquiry: — ^Thc preLminary inquiry must be conducted by 
the officer who directs prosecution (ic, makes the complaint) under this section, and 
cannot be delegated to any other officer — Sakhi Rat, 20 Cr LJ. 245 (Pat). It is for the 
complaining Court to make any inquiry that is necessary, and then to make a com- 
plaint. This section does not contemplate that the Court should send the case to a 
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Magistrate for preliminary inquiry, asking the Magktrate to make the inquiry and to 
prosecute if he is satisHed that the offence has been committed. It is the complaining 
Court that must be satisfied that there is a prima jacte case against the person sent to 
the Magistrate — Chamaii, 4 Pat. 24, 6 P.L.T. 225, 26 Cr.L J. 170}. Shabbh Hasan, 26 
A LJ; 46, 28 CriJ. 986 ( 987). 

It is not necessary that the whole of the pr eliminar y inquiry ought to be conducted 
by the Officer directing the prosecution. Alter making some mquiry, he can apply to 
the District Magistrate as the Head of the Police, for the assistance of the C I. D , and 
the fact that he takes the assistance of the District Magistrate does not make him 
/unctus officio and depnve him of his junsdiction to pass an order under this section — 
Waman, 43 Bom. 300, 20 Bom L.H. 993, 20 Cr.L J. 433. The complaining Court may 
order the inquiry to be made by the Polite, but m that case, when the police papers 
arrive, the Court has to determine whether it is necessary to take action — Shabbir Hasan, 
supra. The Calcutta High Court is of opinion that this section contemplates that the 
inquiry (le., the whole inquiry) is to be made by the Court itselU and it is not 
competent to a Ci\nl Court to base its order upon a police-report— Protat Ranjan v. 
Uma Shankar, 58 Cal. 727. 35 CW.N 98 (101). 32 CrLJ. 883, 1931 Cr.C. 590, AIR. 
1931 CaL 438, 132 I C. 241, Ind. Hul. 1931 Cal. 561. But see Faiiar Rakaman, A I R. 
1930 Cal. 515. 31 Cr L J. 1055, 126 I C. 553, 1930 Cr C. 859. 

In deciding whether m the interests of justice that an inquiry should be made the 
Court 13 not conhned to the record of the proceedings, but is entitled to take into 
account and consider information otherwise acquu-ed. The applicant is entitled to 
adduce evidence outside the record of the proceedings out of which the application 
anses to show that evidence given m those proceedmgs was false— B/iagu'andas Haxandas 
V. D. D. Patel & Co., 41 CrL.J. 526 526 (528), 187 1C. 867, A.I.R. 1940 Bom. 131, 
I.L.R. 1940 Bom. 403. 42 Bom.L.R. 231. 

. The pcelumnary inquiry should not be unduly protracted. Action under this section 
should be prompt and expeditious. Where the Couir passed the order for prosecution 
of the offender, nearly a year after the offence was brought to its notice, the High 
Court expressed disapproval of the undue protraction of the proceeding— BaAodur v. 
Etadaiullah, 37 Cal 642 (649) (P.B.). 

Recording and finding: — ^The words m the section are "may record a 

finding”} this shows that it is not compulsory for the Court to expressly record a finding 
to the effect that it is expedient in the interests of justice that an inquiry should be 
made. Absence of such a finding will not mvaliaate the complaint— ff. C. F. Reddy, 8 
Rang 25, 31 Cr L J 793 ( 795) } Bhutan Ckandia. 55 Cal 279, 3l C W N 828. A.I R. 
1927 Cal. 628, 104 IC 111, 28 CrLJ. 783 (784)} Banke Lai v. Rampadarth, 35 
Cr.L.J. 459, 147 IC. 712, 14 P.LT. 635, AIR 1933 Pat. 713, 1933 CrC 1535} 
Nawdl Jha, Al.R, 1936 Pat. 162, 159 IC. 817, 37 CrLJ. 193; Naurang, 32 CrLJ. 60, 
127 I C 859. A.I R. 1930 Lah. 347, Ind Rul 1930 Lah. 891. 1930 Cr.C 395, Sampuran, 
35 CrLJ. 1392, 151 IC 691, 35 PLR. 593; Ibu Alt, 36 Cr.LJ. 781, 155 IC. 490, 
1935 A.L J. 395, A.I R 1935 AH 608 For contra see Suraj Lai v Sheo Shankar, 35 
CrLJ. 908, 149 IC 201, 11 OWN. 683, Al.R. 1934 Oudh 272, 1934 CrC 768; 
Keramat Alt, Il3 I C. 842, 55 CaJ 1312, A.I R. 1928 CaJ 862. 30 Cr L J. 221; Sutcndra 
V. Kumade. Al.R. 1930 Cal 352. 51 C.LJ 208, Ind. RuL 1930 Cal. 736. 126 IC. 
416; Salts. Al.R. 1930 Cal 705, 52 CL J. 52, 32 CrLJ. 237, Ind. RuL 1931 Cal. 126. 
129 I.C 110, 1930 CrC 1105; CAdukurt, 33 CrLJ. 90). 140 IC. 323, 56 .%fad. 157 
63 M.LJ. 670, 1932 MWN. 1081, 35 MX.\V. 636, A.IR. 1933 Mad. 67. 1933 Cr.C 
80, Ind. Rul 1932 Mad. 851; Nabani, 34 CrLJ. 684, 144 IC. 88, AI.R. 1933 CaL 
147, 1933 Cr.C 224, Ind. RuL 1933 CaL 501; Sura/ Lai v Shco Shankar. A l.R. 1934 
Oudh 272, 1934 OL.R. 473, 11 O.WJ4 683, 149 LC 201; Bal Cobind v. Javinabai, 
A.I.R. 1935 Nag. 199, 1935 Cr.C 1096. 158 LC 496. 36 Cr.LJ. 1371, 3l Ni,.R. 370; 
yernani. 30 Cr.L.J. 370, 114 I C 834, 28 MX.W. 774. A.I.R. 193 Mad. 74. Ind. RuL 
1929 Mad. 354; Ramayia. 33 Cr.LJ 960, 140 I.C 323, 63 M.LJ. 670. 36 MX.1V. 
636. 1932 M.W34. 1081, Ind. RuL 1932 Mad. Sal, 56 Mad. 157. It is certainly 
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A.I.R. 1931 Cal. 314, 35 C.W.N. 690, 58 Cal. 1211, 1931 Cr.C. 408, Ind. Rul. 1931 
CaJ. 438. ‘ 

A Court ought not to file a com^daint in respect of offences under secs. 209, 467 
and 471, I. P. C , when the matter has not been thoroughly shifted by it in course of 
a regular judicial inquiry — Gauri, 37 Cr.LJ. 518, 161 I.C. 602, 1936 O.W.N. 268. 

1246. Procedure in preliminary inquiry; — The preliminary inquiry is a 
judicial proceeding, and oath can be adnunistered to the suspected person— PiswaM/A, 
8 BomL.R. 589, 4 Cr.L.J. 183 (but see Maung Po v. AIulu Kurpan, 10 Bur.LT. 316 
given below in this Note)i or to any person examined as a witness in the prehmifiary 
inquiry; and if such witness gives false evidence, he may be prosecuted for an offence 
under sec. 193, I. P. Code— AWM//aA, 37 Cal. 52 (55), 14 C.W.N. 132 (134). 

The inquiry must be on evidence; one mode of making inquiry is certainly to take 
etddence — Abdullah, 37 Cal. 52; Raghubar v. Koktl, 17 Cal. 872. The Jaw does not 
require a minute or detailed or exhaustive inquiry, but only such preliminary inquiry as 
may be necessary to make out a prima jacie case. The extent of the prehnnnary inquiry 
IS left to the discretion of the Court — Chamaji. 4 Pat. 484, 27 Cr.L.J. 371; Bhuban 
Chandra, 55 Cal. 279, 31 828, 28 CrXJ. 783 (784); Juala Prasad, 5 All. 62. 

The nature, method and extent of the inqurry are entirely at the discretion of the Ckiurt. 
The inquiry need not take the form of a full-dressed tnal, so as to satisfy the Court that 
an offence has actually been committed. Nothing more is necessary tlian to find that 
an offence appears to have been committed and a long discussion or a decision on the 
merits is as undesirable as it is unnecessary — Baja Rao, 50 Mad. 660 (661), 27 Cr.L]. 
1149 (1150), 51 M.LJ. 551. Where an inquiry is made, it is not necessary that it 
should be detailed or formal— A'eieof Ram, 36 Cr.L.J. 1354 (1356), 158 I.C. 324, 16 
r.L.T. 693, A.I.R. 1935 Pat. 515. The authority which is called upon to take action 
under this section need not, and should not, deade the question of the guilt or innocence 
of the party against whom proceedings are to be instituted— /orfunoni/flrt, 37 CaL 250 
(258). The section does not say that before a Court makes a complaint, it must try 

whole case and be absolutely satisfied that the accused cannot by any posabihty 
escape a conviction — Abdul Husen, 9 N.LR. 84, 15 Cr.LJ. 33 (35). The C^de does 
not contain any provision as to the manner in which the evidence in the inquiry should 
be recorded, but lor further reference the Court should make a summary of the statement 
of the witness exanuned — Jogendra Nath, 42 CaL 240, 18 C.W.N. 1242. 

It IS not necessary that the preliminary inquiry should be conducted in the presence 
of the accused, or that any notice should be given to him. See Note 1247, inpa. The 
accused has no right to cross-examine any iritness in the preliminary inquiry — Bakir 
Saheb, 18 Bom L.R 284, 17 Cr LJ. 249; Abdul Choffoor v. Ratu. 34 AH. 267; Rafi 
supra; but see contra — GanejAwer, 6 PLJ. 146, 22 Cr.LJ. 458; Lakpal S«ngA. 19 AL J. 
56, 22 Cr.L.J 143, 59 I.C. 55; PerumaUa Venkata Subbiah. 44 M.L.J. 74, AI.R. 1923 
Mad. 228, 23 Cr.L.J. 712; M. Mahomed Kaka v. D/if. judge, Bassein. AI.R. 1937 
Rang. 62, 168 I.C 632, 9 R.R. 359, 38 Cr.L.j: 615, 1937 Rang.L.R. 276; and U Ba Hla 
V. Alaung Tun Se/n, -A.I.R. 1938 Kang 297, 178 IC. 305, 40 Cr.L.J. 56. 

The person proceeded against under this section is in the position of an accused 
person, and cannot be examined on oath as a witness in the course of the preliminary 
inquiry. He can only be examined in accordance with the provisions of sec. 342 — 
Maung Po v. Mutu Kurpen. 10 BurX.T. 32. 17 Cr.LJ. 316 (3J7); Sami Sastri. 2 Weir 
598 (599). But see first paragraph of this Note. The person proceeded against m 
preliminary inquiry can be called upon to produce a necessary document in his possession 
(sec. 9i)~Damri Ram, 19 CrLJ, 217, 43 LC. 793 ( 794). 

Who can hold the inquiry: — The preliminary inquiry must be conducted by 
the officer who directs prosecution {ie„ makes the complaint) under this section, and 
cannot be delegated to any other officer— 5aAki Rat, 20 Cr.L.J. 245 (Pat). It is for the 
complaining Court to make any inquiry that is necessary, and then to make a com- 
plaint. This section does not contemidate that the Court should send the case to a 
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Mag;istrate (or preliminary inquiry, addng the Magistrate to make the inqiury and to 
prosecute if he is satisfied that the offence has been committed. It is the complaining 
Court that must be satisfied that there is a ptima facte case against the person sent to 
the Magistrate— C/iomari, 4 PaL 24, 6 PO-T. 225, 26 Cr.L.J. 170; Skabbir Hasan, 26 
A.LJ. 46. 28 Cr.L.J. 986 (987). 

It is not necessary that the whole ol the prdiminary inquiry ought to be conducted 
by the Officer directing the prosecution. After making some mquiry, he can apply to 
the Distnct Magistrate as the Head of the Police, for the assistance of the C. I. D., and 
the fact that he takes the assistance of the Distnct Magistrate does not make him 
functus ofjicio and dcpnve him of his jurisdiction to pass an order under this section — 
Wetman, 43 Bom. 300, 20 BQm.L,R. 998, 20 Cr.L.J. 433. The complaining Court may 
order the inquiry to be made by the Police, but in that case, when the police papers 
arris e, the Court has to determine whether it is necessary to take action — Sliabbir Hasan, 
supra. The Calcutta High Court is of opimon that this section contemplates that the 
inquiry (ic., the whole inquiry) is to be made by the Couit itself, and it is not 
competent to a Civil Court to base its order upon a police-report— Pret'af Ranjan v. 
Uma Shankar, 58 Cal. 727, 35 C.WJ4. 98 (101), 32 Cr.L.J. 883, 1931 CrC. 590, A.IR. 
1931 Col. 438, 132 I.C. 241, Ind. Rul. 1931 Cal S61. But see Fazlar Rahaman, A I.R. 
1930 Cal. 515, 31 Cr.L J. 1055, 126 I.C. 553, 1930 Cr C. 859. 

In deddmg whether m the interests of justice that an inquiry should be made the 
Court is not confined to the record of the proceedings, but is entitled to take into 
account and consider information otherwise acquired. The applicant is entitled to 
adduce evidence outside the record of the proceedings out of which the application 
arises to show that evidence given m those proceedings was false — Bha^uiandas Narandas 
V. D. D. Patel & Co., 41 Cr.LJ. 526 52$ (528), 187 I.C 867, A.I.R. 1940 Bom. 131, 
I.L.R. 1940 Bom. 403. 42 BQm.L.R 231. 

. The preliminary inquiry should not be unduly protracted. Action under this section 
should be prompt and expediuous Where the Court passed the order for prosecution 
ol ,the offender, nearly a year after the oScnce was brought to us notice, the High 
Court expressed disapproval of the undue protraction of the proceeding — Bahadur v> 
Eradatullah. 37 CaL 642 (649) (F.B.). 

Recording and finding: — >The words in the section are "may .. record a 
finding”: tlus shows that it is not compulsory for the Court to expressly record a finding 
to the efiect that it is expedient in the inteiests of justice that an inquiry should be 
made. Absence of such a finding will not invalidate the complaint — K. C. F. Reddy, 8 
Rang. 25, 31 CrLJ. 793 (795); Bhuban Chandra. 55 Cal. 279, 31 C.WN 828, A.I.R. 
1927 Cal. 628, 104 IC. 111. 28 CrL.J. 783 (78i)s Banke Lai v. Rampadatth, 35 
Cr.L.J. 459, 147 I.C. 712, 14 PL.T. 635. A.IR. 1933 Pat 713, 1933 CrC. 1536; 
Hawal Jha, A I R. 1936 Pat. 162, 159 I.C. 817, 37 CrLJ. 193; Naurang. 32 CriJ 60, 
127 I C. 859, A I R. 1930 Lah 347, Ind Rul 1930 Lah, 891. 1930 Cr C 395; Samputan, 
35 Cr.LJ. 1392, 151 I C. 691, 35 PLR. 593; Ibu Ah, 36 Cr.L.J. 781, 155 IC. 490, 
1935 A L J. 395, A. I R. 1935 All. 608. For contra see Sure/ Lai v. Shea Shankar, 35 
Cr.LJ. 908, 149 IC. 201. 11 O.WN. 683. AI.R. 1934 Oudh 272, 1934 Cr.C. 768; 
Keramat Alt, 113 IC. 842. 55 Cal. 1312, A.IR. 1928 CaL 862, 30 CrLJ 221; SuKndta 
V. Kumade, A.IR 1930 Cal 352, 51 CLJ 203. Ind RuL 1930 Cal. 736, 126 IC 
416; Salts. A.LR, 1930 Cal. 705, 52 CLJ 52. 32 CrLJ 237, Ind. Rul 1931 Cal. 126, 
129 I.C. 110, 1930 CrC 1105; Chtlukuri, 33 CrLJ. 140 JC 323, 56 Mad. 157 
63 MLJ. 670, 1932 M.WN 1081, 35 M.LW 636, AIR. 1933 Mad. 67. 1933 Cr.C 
80, Ind. Rul. 1932 Mad. 851; Nabani, 34 CrLJ. 634, 144 IC. 83, A.I.R. 1933 CaL 
147, 1933 Cr.C 224. Ind. RuL 1933 CaL 501; Sura/ Lai v Shco Shankar. A.1.R, 1934 
Oudh 272. 1934 OLR. 473, 11 OWJ4. 683, 149 LC 201; Bal Cobind v jetnnabai 
A.I.R. 1935 Nag. 199. 1935 CrC 1096 15S LC 496. 36 CrLJ. 1571. 31 NX.R. 370- 
ycrwcwi. 30 Cr.LJ. 370, 114 I.C 834, 28 MLW. 774, A.I.R. 1929 .\!ad. 74. Ind. RuL 
1929 Mad. 354; Ramayia, 33 Cr.LJ. 960, 140 I.C 323. 63 M.LJ. 670, 35 MLW 
636, 1932 hLW.N. 1031, Ind. RuL 1932 Mad. 851, 56 Mad. 157. It is ceitamly 
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A.I R. 1931 Cal. 314, 35 C.W.N. 690, S8 Cal. 1211, 1931 Cr.C. 408, Ind. RuL 1931 
Cal. 438. 

A Court ought not to file a compWnt in respect of offences under secs. 209, 467 
and 471, I. P. C., when the matter has not been thoroughly shifted by it in course of 
a regubr judicial inquiry — Couri, 37 CrJ~J. 518, 161 I.C. 602, 1936 O.W.N. 268. 

1246. Procedure in preliminary inquiry: — ^The preliminary inqmry is a 
judicial proceeding, and oath can be administered to the suspected person — Viswanalh, 
8 Bom.L.R. 589, 4 Cr.L.J. 183 {but see Afoung Po v. Mutu Kurpan, 10 Bur.L.T. 316 
given below in this Note)! or to any person examined as a witness in the prelimifiary 
inquiry; and if such witness gives false evidence, he may be prosecuted for an offence 
under sec. 193, I. P. Code— Abdwiiah. 37 Cal. 52 {55), 14 C.WJ^. 132 (134). 

The inquiry must be on evidence; one mode of making inquiry is certainly to take 
evidence — Abdullah, 37 Cal, 52; Raghubar v. Koktl, 17 Cal. 872. The law does not 
require a minute or detailed or exhaustive inquiry, but only such preliminary inquiry as 
may be necessary to make out a prtma jacie case. The extent of the preliminaiy inquiry 
IS left to the discretion of the Court— CAomor/, 4 Pat. 484, 27 Cr.L.J. 371; Bkuban 
Ckandra, 55 Cal. 279, 31 CW.N. 828, 28 CrXJ. 783 (784); Juala Prasad, 5 AH. 62. 
The nature, method and extent of the inqufry are entirely at the discretion of the Court. 
The inquiry need not take the form of a full-dressed tnal, so as to satisfy the Court that 
an offence has actually been committed- Nothing more is necessary than to find that 
an offence appears to have been committed and a long discussion or a decision on the 
merits is as undesirable as it is unnecessary — Raja Roo, 50 Mad. 660 (661), 27 Cr.LJ. 
1149 (1150), 51 M.LJ. 551. Where an inquiry' is made, it is not necessary that it 
should be detailed or formal-Xeieaf Ram. 36 Cr.L.J. 1354 (1356), 158 I.C. 324, 16 
P.L.T. 693, A.I.R. 1935 Pat. 515. The authority which is csdied upon to take action 
under this section need not, and should not, decide the question of the guilt or innocence 
of the party against whom proceedings are to be instituted— /sdwnandsB, 37 CaL 250 
(258). The section docs not say that before a Court makes a complaint, it must try 
the whole case and be absolutely satisfied that the accused cannot by any posability 
escape a conviction— Abdul Husen, 9 NX.R. 84, 15 Cr.L.J. 33 (35). The Code does 
not contain any provision as to the manner in which the evidence m the inquiry should 
be recorded, but for further reference the Court should make a summary of the statement 
of the witness examined— /ogewdro Nath, 42 CaJ. 240, 18 C.W.N. 1242. 

It is not necessary that the preliminary inquiry should be conducted in the presence 
of the accused, or that any notice should be given to him. See Note 1247, infra. The 
accused has no right to cross-examine any witness in the preliminary inquiry— 
Safceb. 18 BomLR. 284, 17 Cr.LJ. 249; Abdul ChaSoor v. Raeu, 34 All. 267; Rm 
supra; but see contra — Ganeshuiar, 6 P.l~J. 146, 22 Cr.LJ. 458; Lokpal Singh, 19 
56, 22 Cr.L.J 143, 59 I.C. 55; Perumatla Venkata Subbiak. 44 M.LJ. 74, A.I.R. 1923 
Mad. 228, 23 Cr.LJ. 712; A/. Afabomed Kaka v. Dist. Judge, Bassein, A-I-R. 1937 
Rang. 62, 168 I.C. 632, 9 R.R. 359, 38 Cr.L.j’. 615, 1937 RangXR. 276; and U Ba Wa 
V. Alaung Tun Sein, A.I.R, 1938 Rang. 297, 178 I.C 305, 40 Cr.L.J. 56. 

The person proceeded against under this section is in the position of ao aewsed 
person, and cannot be examined on oath as a witness in the course of the preliminary 
inquiry. He can only be examined m accordance with the provisions of sec. 342— 
Alaung Po v. Mutu Kurpen, 10 BurX.T. 32, 17 Cr.L.J. 316 (317); Sami Sastrt. 2 Weir 
598 (599). But see first paragraph of this Note. The person proceeded against in the 
preliminary inquiry can be called upon to produce a necessary document in his possession 
(sec. 94)— Damn’ Ram, 19 CrXJ. 217, 43 IC. 793 (794). 

Who ca« hold the inquirys — -The preUminary inquiry must be conducted by 
the officer rvho directs prosecution {ue., makes the complaint) under this section, and 
cannot be delegated to any other officer-^aAAi Rat, 20 Cr.L.J. 245 (Pat ). It is for the 
complaining Court to make any inquiry that is necessary, and then to make a com- 
plaint, This section does not conteoqdate that the Court should send the case to a 
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Magistrate for preliminary inquiry, asking the hfagistrate to make the inquiry and to 
prosecute if he is satisfied that the offence has been committed. It is the complaining 
Court that must be satisfied that there is a pttma facie case against the person sent to 
the Magistrate — Chamari, 4 Pat. 24, 6 PL.T. 225, 26 Cr.L J. 170; Shabbir Hasan, 26 
ALJ. 46. 28 CrX.J. 986 (987). 

It is not necessary that the whole ol the preliminary inquiry ought to be conducted 
by the Officer directing the prosecution. After midang some inquu-y, he can apply to 
the DisCnct Magistrate as the Head of the Police, for the assistance of the C. I. D., and 
the fact that he takes the assistance of the District Magistrate does not make him 
functus officio and dcpnve him of his jurisdiction to pass an order under this section — 
Woman, 43 Bom. 300, 20 Boin.L.R. 998, 20 CrX.J. 433. The complaining Court may 
order the inquiry to be made by the Police, but in that case, when the police papers 
amve, the Cburt has to determine whether >t is nec^sary to take action — Sbobbir Hasan, 
supra. The Calcutta High Court is of opimon that this section contemplates that the 
inquiry {ie., the whole inquiry) is to be made by the Court Hsclf, and it is not 
competent to a Civil Court to base its order upon a police-report — Provat Ranjan v. 
Uma Shankar, 58 Cal. 727, 35 C.W24. 98 (101), 32 Cr.L.J. 883, 1931 Cr.C. 590, A.I R. 
1931 Cal. 438, 132 I.C 241, Ind. Rul. 1931 CaL 561. But see Fazlar Rahaman, A.I R. 
1930 Cal. 515, 31 Cr.L J. 1055, 126 I.C. 553, 1930 Cr.C 859. 

In deciding whether in the interests of justice that an inquiry should be made the 
Court is not conhned to the record of the proceedings, but is entitled to take into 
account and consider information otherwise acquired. The applicant is entitled to 
adduce evidence outside the record of the proceedings out of which the application 
arises to show that evidence given in those proceedings was false — Bhagivandas Narandas 
V. D. D. Patel & Co.. 41 Cr.L.J. 526 526 (528), 187 I.C. 867, A.IR. 1940 Bom 131, 
I.L.R. 1940 Bom. 403. 42 BotaL.R. 231. 

. The pceliounary inquiry should not be unduly protracted. Action under this section 
should be prompt and expeditious. tVhere the Court passed the order for prosecution 
of the offender, nearly a year after the offence was brought to its notice, the High 
Court expressed disapproval of the undue protraction of the proceeding—Bo/iodur v. 
Etadaiullah, 37 CaL 642 (649) (F3.). 

Recording and finding; — The words in the sertion are "may . record a 
finding”: this shows that it is not compulsory for the Court to expressly record a finding 
to the effect that it is expedient m the interests of justice that an inquiry should be 
made. Absence of such a finding wUI not invalidate the complaint — K C V. Reddy. 8 
Rang. 25, 31 Cr.L.J. 793- (795); Bhuban Chandra. 55 Cal. 279, 31 CW.N 828, A.IR. 
1927 Cal 628, 104 I C. Ill, 28 CrLJ 783 ( 784); Banke Lai v. Rampadatth, 35 
CrL.]. 459, 147 1C. 712, 14 PLT 635. AIR. 1933 Pat. 713, 1933 Cr.C. 1536; 
Nawal Jha, A I.R. 1936 Fat. 162, 159 I.C. 817. 37 Cr L.J. 193; Naurant, 32 Cr.L.J. 60, 
127 I.C. 859, A.I.R. 1930 Lah. 347, Ind. Rul 1930 Lah. 891. 1930 Cr C 395; Samputan, 
35 CrLJ 1392, 151 I.C. 691, 35 PLR. 593; Ibu Alt. 36 Cr.L.J. 781, 155 I.C 490, 
1935 A.L J. 395. A I R 1935 All. 608 For contra see Sutaj Lai v. Shco Shankar. 35 
Cr.LJ 908, 149 IC 201, U O.WN 683, AI.R 1934 Oudh 272, 1934 Cr.C. 768; 
Keramat Alt, 113 1C 842, 55 Cal. 1312, AIR 1928 Cal 862. 30 Cr.LJ. 221; Surendta 
V Kumade, A.I.R. 1930 Cal 352, 51 CLJ. 208, Ind Rul 1930 Cal. 736, 126 IC. 
416, Salts, AIR 1930 Cal. 7(6. 52 CL.J. 52. 32 Cr.LJ. 237. Ind. Rul. 1931 Cal. 126, 
129 I.C. 110, 1930 CrC 1105; ChtSukun. 33 CrLJ. 960. 140 I.C. 323, 55 Mad 157 
63 MLJ. 670. 1932 MWN 1081, 35 MLW 636, AIR, 1933 Mad. 67. 1933 Cr.CX 
80, Ind. Rul. 1932 Mad. 851; Nabant, 34 Cr.LJ 684, 144 IC. 83, A.I.R. 1933 CaL 
147, 1933 CrC. 224, Ind RuL 1933 GiL SOI; Sura} Lai v. Shco Shankar AI R. 1934 
Oudh 272, 1934 O.LR 473, 11 O.WJ4. 683, 149 LC. 201; Bal Cobtnd 'v. lamnaboi 
A.I.R. 1935 Nag 199, 1935 CrC. 1096. 158 LC 496. 36 Cr.L.J. 1371. 3l NL.R. 370^ 
I’ernmi, 30 Cr.LJ. 370, 114 I.C 834, 28 hLLW. 774, AI R. 1929 Mad. 74 , Ind. Rul 
1929 Mad. 354; Ramay^a, 33 Cr.LJ. 960. 140 IC 323. 63 MLJ 670 35 .ML.\V 
636, 1932 hLWJI. 1081, Ind. RuL 1902 Alad. 851. 56 Mad. 157. It' is certainly 
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A.I.R. 1931 Cal. 314, 35 C.W.N. 690, 58 Cal. 1211, 1931 Cr.C. 408. Ind. Rul. 1931 
Cal. 438. 

A CoUrt ought not to file a complaint in respect of offences under secs. 209, 467 
and 471, I. P. C., when the matter has not been thoroughly shifted by it m course of 
a regular Judicial inquiry — Gaun, 37 Cr.LJ. 518, 161 I.C. 602, 1936 O.W.N. 268. 

1246. Procedure in preliminary inquiry: — ^The preliminary inquiry is a 
judidal proceeding, and oath can be administer^ to the suspected person— Visu-onaJJi, 
8 BomL.R. 589, 4 Cr.L,J. 183 (but see Po v. Mutu Kurpan. 10 Bur.L.T, 316 

given below m this Note); or to any person examined as a witness in the preliminary 
inquiry; and if such witness gives false evidence, he may be prosecuted for an ofience 
under sec. 193, I. P. Code-Abrfaffaft. 37 Cat 52 (55). 14 CW.N. 132 (134). 

The inquiry must be on evidence; one mode of making inquiry is certainly to take 
evidence — Abdullah, 37 Cal, 52; Jiaghubar v. Koktl, 17 Cal. 872. The law does not 
require a minute or detailed or exhaustive inquiry, but only such preliminary inquiry as 
may be necessary to make out a prima facte case. The extent of the preliminary inquiry 
is left to the discretion of the Court— CAamari, 4 Pat. 484, 27 Cr.LJ. 371; Bhuban 
Chandia, 55 Cal. 279, 31 C\VJ4, 828, 28 CrXJ. 783 ( 784); Juala Piasad, 5 AIL 62. 
The nature, method and extent of the inquiry are entirely at the discretion of the Court. 
The inquiry need not take the form of a full-dressed trial, so as to satisfy the Court that 
an offence has actually been, committed. Nothing more is necessary tlian to find that 
an offence appears to have been committed and a long discussion or a decision on the 
merits is as undesirable as it is unnecessary— Ra/a Rao. 50 Mad. 660 (661), 27 CnLj. 
1149 (1150), 51 ML.J, 551. Where an inquiry is made, it is not necessary that it 
should be detailed or formal — KeuiaJ Ram. 36 CrL.J. 1354 (1356), 158 I.C. 324, 16 
r.L.T. 693, A.I.R. 1935 Pat. 515. The authority which is called upon to take action 
under this section need not, and should not, decide the question of the guBt or innocence 
of the party against whom proceedings are to be instituted— /adwnandart, 37 Cal 250 
(258). The section does not say that before a Court makes a complaint. It must try 
whole case and be absolutely satisfied that the accused cannot by any posubihty 
escape a conviction— Abdul Husen, 9 N.LR. 84, 15 CrX.J. 33-(35): The Code does 
not contain any provision as to the manner m which the evidence in the inquiry should 
be recorded, but for further reference the Court should make a summary of the statement 
of the iTitness examined — Jogendra Nath, 42 Cal. 240, 18 C.W.N. 1242. 

It is not necessary that the preliminary inquiry should be conducted in the pres^e 
of the accused, or that any notice ^ould be given to him. See Note 1247, m/m. lo® 
accused has no right to cross-examine any witness in the preliminary inquiry—"^ ' 
Saheb, 18 BoihLR. 284, 17 CrL.J. 249; Abdul GhaSoer v. Razu. 34 AH 267; Raja Rao, 
supra; but see contra — Caneshwar, 6 PiJ. 146, 22 Cr.LJ. 458; Lokpal Stngk, 19 A^* 
56. 22 Cr.LJ. 143. 59 I.C. 55; Perumalla Venkata Subbiah, 44 MXJ. 74, A.IR- 19" 
Mad. 228, 23 CrX.J. 712; M. Mahomed Kaka v. Dist. fudge. Bassein. A.I.R. 1^7 
Rang. 62, 168 I.C. 632, 9 RR, 359, 38 CrL./. 615, 1937 RangXR. 276; and V Ba Bia 
V. Maung Tun Sein, A.IR. 1938 Rang. 297, 178 I.C. 305, 40 CrL.J. 56 

The person proceeded against under this section is in the position of an accused 
person, and cannot be examined on oath as a witness in the course of the preliminary 
inquiry. He can only be examined in accordance ivith the provisions of sec. 342— 
Maung Po v. Mutu Kurpen, 10 Bur.XT. 32, 17 Cr.LJ. 316 (317); Sami Sastri. 2 Weir 
598 (599). But see first paragraph of this Note. The person proceeded against in the 
preliminary inquiry can be called upon to produce a necessary document in his possession 
(sec. 9i)—Damrt Ram. 19 Cr.XJ. 217, 43 IC 793 (794). 

Who can hold the inquiry; — ^The preUminary inquiry must be conducted by 
the officer who directs prosecution (i.e., makes the complaint) under this section, and 
cannot be ddegated to any other oBker-^akhi Rat, 20 Cr.L.J. 245 (Pat ). It is for the 
comNaittiaS Court to make any inquiry that js necessary, and then to make a com* 
plaint. This section does not contemidate that the Court should send the case to a 
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the person intended to be proceeded ‘against, and the want of notice is at best a 
mere irregularity in procedure — Ram Ptari Rat, 10 A L J. 247, 13 Cr.L J. 707. For 
a proceeding under this section, neither notice to ^low cause why the party should 
not be sent before a Magistrate, nor a iH^liminary inquiry is indispensable — In re 
Jtvanbhai. 7 Bom.LR. 84, 2 Cr.LJ. 54} Jagat Smgk, 31 Cr.LJ. 179 (180) (Lah.); 
Conti V. Hatcouil. 58 Cal. 215, 32 CrLJ. 826 {S27), Ind. Rul. 1931 Cal. 525, 1931 
CrC. 588, AIR. 1931 Cal. 436, 132 I.C. 93} Darpa Narayan v. Beptn, 15 C.W.N. 691 
(692); Sajjad Husam, AIR 1935 Oudh 113, 1934 OL.U. 980, 153 I.C. 346, 10 Luck. 
503, 36 Cr.L.J. 319, 1935 O.W.N. 28, 1935 Cr.C 203; T. Varadarajulu Natdu. 38 
CrLJ. 871, 1937 M.WJ^. 330, 170 LC 255, ILR. 1937 Mad. 612, 10 RM. 163, 
1937 M.\V.N, 330, 45 ML.W. 257, (1937) 1 MLJ. 396; Nazar Mohammad v. Harnam 
S.n£h. A.IR 1938 Lah. 641, Ii.R 1938 Lah 188, 40 PL.R. 951, 178 I.C. 793, 40 
Cr.L'j. 140, dissenting from Amor Nath, A. I R 1927 Lah. 173, 99 I.C. 1027, 28 Cr.L.J. 
227; Vitikala Subbiah, A.IR. 1923 Mad. 228. 69 I C 440, 23 Cr.L.J. 712, 44 M.LJ. 
74; Lckpal Stngh. A.I.R. 1921 AU 98, 59 LC. KS, 22 Cr.LJ. 143, 19 ALJ. 56 and 
Imam Ah, A.I.R 1924 AU. 435, 77 I.C 888, 25 Cr L,J. 488 where it has been laid down 
that while the statute (sec. 476, Cr. P. Code) does not require any preliminary enquiry, 
if any enquiry is made notice should be given to the accused person. But although 
as a matter of strict law, no notice would be necessary to the accused before taking 
proceedings under this section still it is bat n^t that he should have notice— Bat 
Kasturbai v. Vanmahdas, 49 Bom. 710, 27 BomL.R. 616; Janies, AIR. 1933 Cal. 606, 
34 Cf.LJ. 833, 1933 CrC. 970, 144 I.C 846. If a prcliminaiy inquiry js started, it 
must be a real inquiry and not merely a formal one, and the accused must be given 
ample opportunity to show cause why he should not be prosecuted — Afodkyya Prasad, 
I P.L.T. 342, 21 CrLJ. 718; Ram Ptari Rat, supra; Mathura Prasad, 4 FLJ. 475, 
20 Cr.LJ. 529; Anonymous, 2 Weir 587. V^ere the prosecution has been ordered 
by a Court on evidence given by witnesses whom the accused had no opportunity to 
cross-examine, and whose evidence had thus not been tested, the Court acts with 
matenal irregulancy in directing a criminal prosecution m the matter without giving 
the petitioner any chance to know and meet the case against him— in re Perumalla, 
44 M.LJ. 74. 23 CfL.J. 712, AIR. 1923 Mad 228; Amar Nath, supra When a 
Magistrate dismisses a complaint and takes action under this section against the 
complainant for preferring a false charge, he should give the complainant an opportunity 
of showing the truh or boruz fide character of his complaint — Yendava, 7 Mad. 189; 
Kachi Madar, 21 ML.J. 795, 12 CrLJ 323; Kattmdad, S Cal 496; Gtrish Chunder, 7 
Cal. 87; Lalji Cope v. Gtridhari, 5 CWN. 106. So also, where a Civil Court directed 
the prosecution of the defendant in a avil suit for fabncating false evidence, without 
calhng upon the defendant to shew cause, it was held that the Court acted wrongly in 
ordering the prosecution without giving the person concerned an opportunity to shew 
cause against such order — Thakur Das, 17 OC 25, 15 CrLJ. 217. 

1248. Complaint under this section: — Where the proceedings are embodied 
in a single document, that document itself serves the dual purpose of a finding and 
also of a complaint and should be held sutSciently to cowply with the requirements 
of the section — NamberumaJ v Matniappa, 54 Mad. 331, A.I R 1931 Mad 16, 59 
M.LJ. 850, 32 CT.LJ. 200, 32 M,LW 513. 1930 M.WJV. 992. 228 I.C 729. The 
Court is not required to make a formal complaint like a pn\'ate complainant. See 
Notes 614, 614A, 614B, 614C, 614D, 1236, 1237, ante. In complaints of offences of 
giving false evidence and fabncating false evidence it is incumbent upon the Court 
to make dear and precise allegations regarding the passages in the deposition of the 
accused as a witness and the false evidence fidincated by him because the trjicg 
Magistrate cannot tra\el outside the limit of the complaint and also because the Court 
is not in the position of an ordmaoi cranplainant. whose allegations, if \-ague, would 
be reduced by the Magistrate to pretislon when the complaint is presented — Yaneni, 
30 CrLJ. 370, 114 IC 438, 28 MLW. 774. A.IR 1929 Mad. 74, Ind. RuL 1929 Mad. 
354. Where a Judge sets forth the particolais in respect of which he considcis 



1514 


THE CODE OP CRIMINAL PROCEDURE [Chap. XXXV. 


desirable that Courts of fact diould express themselves definitely and unequivocally 
on the question whether it is expedient in the interest of justice that an inquiry should 
be made; otherwise as in Keiamati Alt, supra, the High Court m^y have to look into 
the facts for itself and form its own oirinion as to whether a prosecution is desirable 
or not— Nond Kumar v. Emp., AJ.R. 1937 Pat. 534 (537), 1937 P.W.N. 119, 172 
I.C. 237. 

\Vhen the Judge’s order shows that in his opinion the accused has given false 
evidence before him, that order by itself carries the implication that the Judge must 
have felt that the ends of justice require that an inquiry before a Magistrate should 
take place— ///ota/ffl Paikai, 58 CaL 1117, 35 aW.N, 400 (403), 32 Cr.L.J. 842, 132 
I.C. 160, 53 C.L.J. 177, A.I.R 1931 Cal. 190, Ind. Rul. 1931 Cal.t544, 1931 Cr.C. 251; 
Bhuban Chandra, supra; Namberumal v. Noniappa^ 59 MX.J. 850, 32 Cr.L.J. 200 
(201); Charandas Kanayalal v. Emp, 40 Cr.LJ. 707, 182 I.C..9I4, A.I.R. 1939 Sind 
170, I.L.R. 1939 Kar, 280. There is no reason why sec. 537, Cr. P. C., should not, in 
appropnate cases, apply to the failure to record an express finding under the provisions 
of sec. 476, Cr. P. Code — Charandas Kanayalal v. Emp., supra. 

^Yhere the ofience is of considerable gravity, the High Court will assume that the 
Judge making the complaint must have considered whether it is expedient in the 
interests of justice to inake the complaint, and the High Court will not set aside the 
order making a complaint, merely berause the Judge had not recorded a finding to that 
tSect—Nawabali v. Chandrakanta, 58 Cal. 965, 32 Cri.J, 1236 (1237), 134 IC. 
914, A.I.R. 1931 Cal. 760, 1931 CrC 1006, Ind. Rul. 1931 Cal. 914 (distinguishing 
Keramat AU. 55 Cal. 1312, 30 Cr.L.J. 221, 113 I.C. 842, A.I.R. 1928 Cal. 862); Nauialol, 
37 Cr.L.J. 193. The Court should record a finding that it h expedient in the interests 
of justice that an inquiry should be made, but the absence of such a finding does not 
mean that the point has not been ainadered and that it is necessary to interfere 
in revision. Where it is clear that the Appellate Court considered that an inquiry was 
necessary in the interests of justice and that a prime facie case had been made out, 
although It is unfortunate that it omitted to record a finding on either point, the 
High Court declined to interfere In nvi^on—Dwarkaprasad v. Emp., AIR. 1940 
Nag. 227, 1940 N.LJ. 108, 187 I.C. 521, 41 CriJ. 466. But where the Court does 
not record any finding and the order is so brief that it seems that the Court did not 
direct its mind to the question whether it was expedient in the interests of justice to 
make a complaint, the order (complaint) under this section must be set aside— 
Surendra Nath v. Kumeda Ckaran, 51 C.LJ- 208; Satxsh Chandra Mnlik, 52 C.LJ. 
52, 32 Cr.L.J. 237 (238). 

' Though it has been held that the absence of such a , finding is not necessat y 
fatal, It is certainly desirable that Courts deabng with these matters ^ould appy 
their minds directly to the question; and in doing so, they should consider whe er 
an attempt to use the law in aid of a private grudge is being made and whether 
Courts should allow themselves to become the instrument of a private grudge and al 
what facts can' be proved and whether these facts are likely to be sufficient to 
the conviction — Eacku Stngh v. Tribeni Sak, 40 CrJ,.J. 157 (159), 179 I.C. 1 • 

5 B R 203, 11 R.P. 328, 1938 P.WJJ. 904, A.I.R. 1939 Pat. 178. 

The mere fact that a finding has not been recorded does not prevent the 
from filing an appeal under sec. 476B; because the words of sec. 476B show that 
appeal has not to be filed against the finding, but that the fact that a romplAint bos 
been made against him opens the way to an appeal as soon as the accused is aware 
that a complaint has been filed — K. C. V. Reddy, 8 Rang. 25, 31 Cr.L.J. 793. 

See also Note 1241. 

1247. Notice to accused: — The wording of sec. 476, Cr. P. C., does not 
make it incumbent on the Court to hold any preliminary inquiry or to give accused 
notice and if an inquiry is held, its nature, method and extent are entirely within the 
discretion of the Court — Nand Kumar v. Emp., AIR. 1937 Pat 534 (536), 1937 
P.W.N. 119, 172 I.C. 237. This section nowhere says that notice shall be given to 
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the person intended to be proceeded ‘asaiost. and the want of notice is at best a 
mere irregularity m procedure — Ram Ptari Rai, 10 A.L J. 247, 13 Cr.L J. 707. For 
a proceeding under this section, neither notice to show cause why the party should 
not be sent before a Magistrate, nor a preliminary inqiury is mdispensable — In re 
Jivanbhai. 7 Bom.L.R. S4, 2 Cf.LJ. 54; Jagat Singh, 31 Cr.L.J. 179 (180) (Lah.); 
GonJi V. Harcouit, 58 Cal. 215, 32 Cri-J. 826 (827), Ind. Rul. 1931 Cal 525, 1931 
Cr.C. 588, A.I.R. 1931 Cal. 436, 132 I C 93; Darpa Narayan v. Bepm, 15 C.WJ^. 691 
(692); Sajjad Husavi, A.I.R. 1935 Oudh 113, 1934 O.L.R. 980, 153 I.C. 346, 10 Luck. 
503, 36 CrLJ. 319, 1935 0.\V.N. 28, 1935 Cr.C. 203; T. Varadarajulu Naidu, 38 
Cr.L.J. 871, 1937 M.WjN. 330, 170 LC 255, liJL 1937 Mad. 612, 10 RJkl. 163, 
1937 M.\VJ4. 330, 45 ML.W. 257, (1937) 1 MLJ. 396; Sazar Mohammad v. Harnam 
S.ngh, A.I.R. 1933 Lah. 641, 1.LR. 1938 Lah. 188, 40 P.L.R, 951, 178 I.C 795, 40 
Cr.LJ. 140, dissenting from Amat Naih, A.IR. 1927 Lah. 173, 99 IC. 1027, 28 Cr.LJ. 
227; Venkata Subbtak, A.I.R. 1923 Mad. 228, 69 I.C. 440, 23 Cr.LJ. 712, 44 M.LJ. 
74; Ukpal Singh, A.IR. 1921 AU. 98, 59 LC 655. 22 Cr.LJ. 143. 19 AL.J. 56 and 
Imam AU, A.I R. 1924 All 435, 77 I C 888, 25 CrUJ. 488 where it has been laid down 
that while the statute (sec 476, Cr. P. Code) does not require any preliminary enquiry, 
if any enquiry is made notice should be given to the accused person. But although 
as a matter of strict law, no notice would be nece^ry to the accused before lakmg 
proceedmgs under this section still it is but right that he should have notice — Bai 
Kaslutbai v. Vanmalidas, 49 Bom. 710, 27 Bom.LR. 616; James, A.I.R 1933 Cal. 606, 
34 CrLJ. 833, 1933 CrC 970, 144 IC 846. If a preliounary inquiry is started, it 
must be a real inquiry and not mer^y a formal one, and the accused must be given 
ample opportunity to show cause why he should not be prosecuted— A/odftyya Prasad, 
I P.L.T. 342, 21 Cr.LJ 718; Ram Piatt Rat, supra; Malhuia Prasad, 4 P.LJ, 475, 
20 CrLJ. 529; Anonymous, 2 Weir 587. Where the prosecution has been ordered 
by a Court on evidence given by witnesses whom the accused had no opportunity to 
Cross-examine, and whose evidence had thus not been tested, the Court acts with 
matenal irregulanty in directing a cnnunal prosecution in the matter without giving 
the petitioner any chance to know and meet the case against him— In re Perumalla, 
44 MLJ. 74, 23 CrL.J, 712, AIR. 1923 Mad 228; Amar Naih, supra. When a 
Magistrate dismisses a complaint and takes action under this section against the 
complainant for prefemng a false charge, he should give the complainant an opportunity 
of foiling the truh or bona fide diaracter of his complaint — Yendava, 7 Mad, 189; 
Kachi Madar, 21 M.LJ. 795, 12 CrLJ. 323; Kanmdad, 6 Cal 496; Girirh Chunder, 7 
r^t , 87; Lalji Cope v. Gtrtdhati, 5 C.W N. 106 So also, where a Civil Court directed 
the prosecuuon of the defendant in a ovil suit for fabneating false evidence, Without 
calling upon the defendant to shew cause, it was held that the Court acted wrongly in 
ordering the prosecution without giving the person concerned an opportunity to ^ew 
cause against such order — Thahtr Das, 17 OC. 25, 15 CrLJ, 217. 

1248. Complaint under this section: — ^tVhere the proceedings are embodied 
in a single document, that document itself serves the dual purpose of a finding and 
also of a complaint and should be held sufficiently to comply with the requirements 
of the secUon — Namberumal v Menrnappa, 54 Mad. 331, AIR 1931 Alad. 16, 59 
M.LJ 850, 32 CrLJ. 200, 32 MJ-W. 513. 1930 M.WN 991, 128 I C. 719. ’The 
Court is not required to make a formal complaint like a priiate complainant. See 
Notes 614, 614A, 614B, 614C, 614D, 1236, 1237, ante. In complaints of offences of 
giving false evidence and fabneating false t^^dence it is incumbent upon the Court 
to make clear and precise allegations regaidmg the passages in the deposition of the 
accused as a witness and the false evidence fabricated by him because the trying 
Magistrate cannot travel outside the lunit of the complaint and also because the Court 
is not in the position of an ordinary comNainant, whose aUegatjons, if i-aguc, would 
be reduced by the Magistrate to preasion when the complaint is presented — 

30 CrLJ 370, 114 I.C. 438. 28 M.L.W. 774. AXR 1929 Mad. 74. Ind. RuL 1929 Mai 
354. Where a Judge sets forth the particulars in respect of which he considers that 
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desirable that Courts of fact should repress themselves definitely and unequivocally 
on the question whether it is expedient in the interest of justice that an inquiry should 
be made; otherwise as in Keramali AU, supra, the High Court m^y have to looir into 
the facts for itself and form its ovm opiiuon as to whether a prosecution is desirable 
or not— Nand Kumar v. Emp., A.I.R. 1937 Pat 534 (537), 1937 P.WN. 119, 172 
I.C. 237. 

When the Judge's order shows that in his opinion the accused has given false 
evidence before him, that order by itself Carnes the implication that the Judge must 
have felt that the ends of justice require that an inquiry before a Magistrate should 
take place— 7;;afuf/a Paikar, 58 Cal. 1117, 35 CWJ^. 400 (403), 32 Cr.LJ. 842, 132 
I.C. 160, 53 C.L.J. 177, A.I.R. 1931 Cal. 190, Ind. Rul. 1931 Cal >544, 1931 Cr.C 251; 
Bhuban Chandra, supra; Namberumal v. Naniappa^ 59 M.L.J. 850, 32 Cr,LJ. 200 
(201); Charandas Kanayalal v. Emp., 40 CrXJ. 707, 182 I.C.<914, A.I.R. 1939 Sind 
170, I.L.R. 1939 Kar. 280. There is no reason why sec, 537, Cr. P. C., should not, in 
appropnate cases, apply to the failure to record an express finding under the provisions 
of sec. 476, Cr. P. Code — Charandas Kanayalal v. Emp., supra, 

IVhere the offence is of conaderable gravity, the High Court will assume that the 
Judge making the complaint must have considered whether it is expedient in the 
interests ol justice to make the complaint, and the High Court will not set aside the 
order making a complaint, merely because the Judge had not recorded a finding to that 
effect— Neweftafi v. Chandrakanta, 58 Cal. 965, 32 Cr.L.J.- 1236 (1237), 134 IC. 
914, A.I.R. 1931 Cal. 760. 1931 Cr.C. 1006, Ind. Rul. 1931 CaL 914 (distinguishing 
Keramat AU, 55 Cal. 1312, 30 Cr.LJ. 221, 113 I.C. 842, A.I.R. 1928 Cal. S 62 ) t Namalal, 
37 Cr L J. 193. The Court should record a finding that it i^ expedient m the interests 
of justice that an inquiry should be made, but the absence of such a finding does not 
mean that the point has not been considered and that it is necessary to interfere 
in revision. Where it is clear that the Appellate Court considered that an inquiry was 
necessary in the interests of justice and that a prima lacie case had been made out, 
although It IS unfortunate that it omitted to record a finding on either point, the 
High Court declined to interfere in revision— Dwarfcaprasod v. Emp., A.I.R- 19^0 
Nag 227, 1940 N.LJ, 108. 187 I.C. 521, 41 CrXJ. 466. But where the Court does 
not record any findmg and the order is so brief that it seems that the Court did not 
direct its mind to the question whether it was expedient in the interests of justice to 
make a complaint, the order (complaint) under this section must be set aside— 
Surendra Nath v. Kumeda Charan, 51 C.LJ. 208; Satish Chandra Mmtlik, 52 C.LJ. 
52, 32 CrXJ. 237 (238). 

' Though it has been held that the absent of such a finding is* not necessan y 
fatal, it is certainly desirable that Courts dealing with these matters should app y 
their minds directly to the question; and in doing so, they should consider whetne 
an attempt to use the law in aid of a private grudge is being made and whether me 
Courts should allow themselves to become the instrument of a private grudge and a 
what facts can be proved and whether these farts are likely to be sufficient to 
the conviction — Bachu Singh v. Tribeni Sak, 40 CrXJ. 157 (159), 179 I.C* * ’ 

5 B.R. 203, 11 R.P, 328, 1938 P.WJ4. 904. AJ R. 1939 Pat. 178. 

The mere fact that a finding has not been recorded does not prevent the accuse 
from filing an appeal under sec. 476B; because the words of sec 476B show that me 
appeal has not to be filed against the finding, but that the fact that a complaint has 
been made against him opens the way to an appeal as soon as the accused is aware 
that a complaint has been filed — K, C V, Reddy, 8 Rang. 25, 31 Cr.L.J. 793. 

See also Note 1241. 

1247. Notice to accused: — ^The wording of sec. 476, Cr. P. C, does not 
make it incumbent on the Court to hold any preliminary inquiry or to give accused 
notice and if an inquiry is held, its nature, method and extent are entirely within the 
discretion of the Court — Nand Kumar v. Emp, A.I.R 1937 Pat. 534 (536), 1937 
P.W.N. 119, 172 IC. 237. This section no^ere says that notice shall be given to 
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the person intended to be proceeded ‘agMnst, and the want of notice is at best a 
mere jiregulanty jn procedure— Puni Bai, 30 A.LJ. 247, 13 CrX.J. 707. For 
a proceeding under this section, neither notice to show cause why the party should 
not be sent before a Magistrate, nor a prdiminary inquiry is indispensable — In re 
Jlvanbhai, 7 Bom.LR. 84. 2 Cr.LJ 54; Jagal Singh, 31 Cr.L.J. 179 (ISO) (Lah.); 
Gann V. Hanourt, 58 Cal. 215, 32 Cr.L.J. 826 (827), Ind Rul. 1931 CaL 525, 1931 
Cr.C. 588, A.I.R. 1931 Cal. 436, 132 I.C. 93j Darpa Narayan v. Bepm, 15 C.W.N. 691 
(692)} Saj/ad Husain, A.I.H. 1935 Oudh 113, 1934 OLR. 980, 153 I.C 346, 10 Luck. 
503, 36 Cr.LJ. 319. 1935 O.WI4. 28. 1935 Cr.C 203} T. VaTadarajulu Naidu, 38 
Cr.L.J. 871, 1937 M.WH. 330, 170 I.C 255, IL.R. 1937 Mad. 612, 10 RM. 163, 
1937 M.WJvl. 330, 45 M.L.W. 257, (1937) 1 M.L.J. 396; Nazar Mohammad v. Harnam 
S.n£A. A.I.R. 1938 Lah. 641, I.L.R. IMS Lah. 188, 40 P.LR 951, 178 I C. 795, 40 
Cr.L J. 140, dissenung from Amar Nath, AlJl 1927 Lah. 173, 99 I.C. 1027, 28 Cr.L.J. 
227} Venkata Subbtak, A.I.R. 1923 Mad. 228. 69 l.C. 440, 23 Cr.LJ. 712, 44 M.LJ. 
74; Lokpal Stngh, A.I.R 1921 AIL 98. 59 l.C 655. 22 Cr.LJ. 143, 19 ALJ. 56 and 
Imam Alt, A.I R. 1924 All. 435, 77 I C 888. 25 Cr.L.J. 488 where it has been laid down 
that while the statute (sec. 476, Cr. P. Code) does not require any preliminary enquiry, 
if any enquiry is made notice should be given to the accused person. But although 
as a matter of strict law, no notice would be necessary to the accused before takmg 
proceedmgs under this section stilt it is but n^t that he should have notice — Bai 
Kastuibai v. Vanmaltdas, 49 Bom 710, 27 BomLR. 616; James, A.I.R. 1933 Cal. 606, 
34 CrL.J. 833, 1933 Cr.C. 970, 144 IC 846. If a preliminary inquiry is started, it 
must be a real inquiry and not merely a formal one, and the accused must be given 
ample opportunity to show cause why he should not be prosecuted— A;od/iyya Ptasad, 
1 P,L.T. 342, 21 Cr.LJ 718; Ram Piatt Rot. supra; Mathura Ptasad, 4 PL.J. 475, 
20 Cr.LJ. 529} Anonymous, 2 Weir 587. Where the prosecution has been ordered 
by a Court on evidence given by witnesses whom the accused bad no opportunity to 
cross-examine, and whose evidence had thus not been tested, the Court acts with 
material meguianty in directing a cnininaj prosecution m the matter without giving 
the petitioner any chance to know and meet the case against him — In re Petumalla, 
44 M,L.J. 74, 23 Cr.L.J. 712, A.LR. 1923 Mad 228; Amat Naih, supra When a 
Magistrate discusses a complaint and takes action under this section against the 
complainant for preferruig a false diarge, he should give the complainant an opporturuty 
of showing the truh or bona fide diaractcr of his complaint— PcKdaie. 7 Mad. 189; 
Kaehi Madar, 21 M L.J. 795, 12 Cr LJ. 323; Karmdad, 6 Cal. 496; Gtrtsh Ckunder, 7 
Cal. 87; Lalji Cope v GtTtdhatt, 5 C.WJ4. 106. So also, where a Civil Court directed 
the prosecution of the defendant in a avil suit for fabneatmg false evidence, without 
calling upon the defendant to shew cause, it was held that the Court acted wrongly m 
ordering the prosecution without giving the person concerned an opportunity to shew 
cause against such order — Thakur Das, 17 OC. 25, 15 CrLJ. 217. 

1248. Complaint under this section: — Where the proceedings are embodied 
in a Single document, that document itself serves the dual purpose of a finding and 
also of a complaint and should be held suffiaently to comply with the requirements 
of the section — Nambetumal v Mainiappa. 54 Afad. 531, A.! R 1931 Mad. 16, 59 
M.L.J. 850, 32 CrLJ. 200. 32 MJ..W. 513, 1930 M.WJ4. 991, 128 I C. 719. The 
Court is not required to make a formal complaint like a private ccmplamanL See 
Notes 614, 6I4A, 6I4B, 614C, 6I4D, 1236, 1237, ante. In complaints of offences of 
giving false evidence and fabricating false evidence it is incumbent upon the Court 
to make clear and precise allegations regarding the passages in the deposition of the 
accused as a witness and the false eiidence fabneated by him because the t/)iag 
Magistrate cannot travel outside the bmit of the complaint and also because the Court 
is not in the position of on ordinary cranplainant, whose allegations, if vague, would 
be reduced by the Magistrate to preasum when the complaint is presented — yerneni, 
30 CrLJ. 370, 114 I.C. 438. 28 MLW. 774. A.IiL 1929 Mad. 74, Ind. RuL 1929 Mad. 
354. Where a Judge sets forth the particulars in respect of which he considers that 
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false evidence was given and the nature of the troof that the evidence is in fact false, 
these particulars serve the punrase-of a complaint, and the proceedings cannot be 
challenged merely because there is no separate complaint — Nambejumal v. Nainiappa, 
59 M.L.J. 850, 32 Cr.LJ. 200 (201). 

A' complaint under sec. 195 read with sec. 476, Cr. P. C , should disclose the Court 
before which and the occasion on which the offence is alleged to have been committed 
—Hiralal. 33 Cr.L.J. 860, 139 I.C 543. 13 PX.T. 370, 1932 Cr.C. 640, A I R. 1932 Pat. 
243, Ind. Rul. 1932 Pat. 245. A complaint under this section must spccijy the person 
alleged to have committed the offence. Where a District Judge, being of opinion that 
the' forgery of a document produced before him was committed either by the plaintiff 
or by the defendant, sent both of them to the nearest first class Magistrate so that the 
guilty party might be proceeded against, it was neld that the order was illegal and 
must be set aade in revision — Pirbhu Dyat, 1905 P.L.R. 163, 3 CrLJ, 73. A finding 
has to be recorded in respect of eadi individual accused specifically— SAab&ir Hasan, 
26 A.L.J. 46, 28 Cr.LJ. 986 (987). 

The order must spec\]y the offence committed — Khuhomal, 8 SL.R. 179, 16 CrL.J.' 
104. ' The complaint must set forth the offence' the precise facts on which it is based, 
and the evidence avtulabe for proving it — Ram Prosad, 49 All. 752, 25 ALJ. 639, 28 
Cr.L.J. 543. But see Ismail Panju. 26 Cr.UJ. 1115, 88 I.C. 283, A.r.R. 1925 Nag. 337, 
where it has been laid down that it is not really necessary that the Court making a 
complaint should State under what section the offence falls. ‘ A mere clerical mistake in 
stating the offence does not make the complaint illegal, e.g , where the Magistrate in his 
complaint Wote by mistake “sec. 477, 1. P. C.” instead of sec. 465. I. P. Manuk, 

9 Lah. 678, 29 CrLJ. 652 (655). If the Magistrate, acting under sec. 476, Cf. P. C, 
considers that a complaint should be made, it would be' open to him to include in that 
complaint not merely offences which are referred to in sec. 195, Cr. P. C , but also other 
offences such as one under sec. 161,' I. P. C Sec. 47$, Cr. P. C., is an enabling section 
and does not debar a Magistrate from including in his complaint other sections of the 
I P. C. Nor would it bedar the Magistrate to whom the complaint was presented from 
issuing process under other seaions of the I. P. C, if from the facts alleged offences 
under other sections appeared to have been committed— RAarwumof v. Tenumal, 41 
Cr.LJ. 821 (823), 190 I.C. 119, A.I.R. 1940 Sind 133. See Note 614B. 

A District Magistrate passed an order directing prosecution for perjury or m 
the alternative for an offence , under section 182, Indian Penal Code. It was held 

that the order of that kind was not an order .at all and therefore not valid 

—Hasan Shah v. Hordeo, 25 All. 234. II the offence" is perj'ury, the Court 

directing the prosecution should speafy the false, statement' in regard to which the 

prosecution is directed, and should not leave Jt to the Magistrate to fish about and 
find it; if the offence is in respect of a forged document, ' the Court should mention the 
forged portion of the document. Qnussionjo speafy these particulars amounts to a 
material irregularity calling for interference by the High Court in revision — Kashi 
Shukal, 38 All. 695; Kalyanji y. Ram Deen, 49 Mad. 395, 48 M.LJ.. 290, 26 CrX.J. 
801; 86 I.C. 449, A.I.R. 1925 Mad 609; Ramdhari, 19 Cr,L.J. 169 (Pat.); Kaltsadhan V. 
Naihi Lai. 52 Cal. 478, 26 Cr.LJ. 1307; Surendra. 35 Cr.LJ. 785, 148 IC 866, 1933 
ALJ. 1623. A.I.R. 1934 All. 385, 1934 Cr.a 464; Satki Reddy. 31 CrLJ. 1060. 126 
IC.530.A.I.R 1930 Rang 153; 30 .Cr-LJ 370,114 I.C. 834, 28 M.LW. 774, 

A.I.R. 1929 Mad 74, Ind. Rul 1929 Mad 354 It is preferable that a Court making 
a complaint for perjury should quote the passages in the ivitness’s e\'idence which form 
the bas’S of the complaint— Uworfca v. Makund, 24 AL.J. 122, 26 Cr.L.J. 1506, 90 
I.C. 290. 

IVherc a complaint under this section had the. heading "m the High Court of 
Judicature at Lahore” although the complaint was ordered to be made to the Magistrate, 
held that this was an error which amounted to a mere irregularity curable under sec. 
537 (a), Cr. P. C— Brcfim Datt. A I.R. 1934 Lah. 981, 1934 Cr.C. 1375, 35 Cr.Lj. 402, 
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J53 I.C 547. ^\Tiere the accused was disdiarged by'two Magistrates of the Bench and 
a complaint under sec 211, I. P. C, was made by three Magistrates, held that the defect 
was a technical one and there was no ground for interference in revision — Banke Lai v. 
htaiku, A.I.R. 1933 Oudh 430, 35 Cr.L.J. 121, 146 IC. 638, 1933 Cr.C. 1315, 10 O.W.N. 
1037. ^Ticre a Subordinate Judge described his complaint as one under secs. 195 and 
476, Cr. P. C.J regarding offences under secs. 183 and 186, I. P. C , the mere fact that 
he has made a reference to see 476, Cr. P. C., will not make his complaint any the 
less one under sec.,195, Cr. P. C.—Jt,dhi. A.I R. 1934 Oudh 277. 149 I.C. 377, H 0 W.N. 
720, 1934 OLR. 510. 

.An order under this section should disclose the mattnals upon which it is based. 
Such an order is a judicial order; if it does not show the basis upon which it is passed, 
it is liable to be set aside in revision by the High Court— Bri/nandon, 1 PL.T. 717. 
57 I C 457 (458). The officer making the complaint must state the evidence on which 
he relies; otherwise the Magistrate to whom the case is sent has no means of ascertaining 
what the cvndence is on which the prosecution is based— S^anfear Sahai, 7 O.W.N. 638, 
31 Cr.L.J. 938 (939). The complaming Court must hold such inquiry that its order 
when sent to the Magistrate will amount to a complaint under sec. 200. For that 
purpose the complaining Court must decide upon an^ name the witnesses to be examined 
by the Magistrate; otherwise the complaint is liable to be dismissed on the ground that 
there are no witnesses. The Court must not leave it to the Magistrate to inquire and 
find out for himself who the witnesses may be — Kalyant v. Ram Deen, 48 Mad. 395, 
48 M L J. 290, 26 Cr.L J. 801, 86 I C. 449, A I R 1925 Mad. 609 But see Banke Lai 
V. Malta. AIR. 1933 Oudh 430. 35 CrL.J. 121, 146 I.C. 638, 1933 Cr.C. 1315, 10 
O.WJ7. 1037, where it has been held that there is no provision in the Cr. P. C. that 
there should be a list of witnesses along with the complaint. 

A Magistrate is competent under sec 250 to order the complainant to pay cawf 
pemation to the accused and also to make a complaint under this section for bringing a 
/a&e charge— Ao’itiJart v Afagan, Zt ^{zd. 237, Tuni Reddt, Z7 Mad. S9i Beni Madhab 
V. Kumud, 30 Cal. 123; Allabux, 10 SLR 162, 18 CrLJ. 414 (Contra— SocAw v. 
Jaidam, 26 Cal 181 j Shib Nath v Sarat, 22 Cal 586) See Note 817 under sec 250 
But the two aiders must be simultaneous; where the Magistrate ordered the complainant 
to pay compensation to the accused under sec 250, and three weeks later he passed an 
order under this section directing the issue of notice to the complainant to show cause 
why he should not be prosecuted for an offence under sec 211, 1 P C , it was held that 
that latter order was not proper under the circumstances — Laiji Hait, 20 CrLJ. 226 
(Pat). 

An order under this section which merely directs the prosecution of the accused, but 
omits to direct the accused to be taken before the FtrsI Class Magistrate, was held to be 
at most an irregularity cured by sec 537 (6) of this Code — Suppaya Thaiazan, 37 Mad 
317. But it w'ould not be so now, because clause (b) of sec. 537 which cured irre- 
gularities under sec 476 has been omitted by the Amendment Act of 1923. 

A Magistrate passed the following order* “tVhexeas D instituted a false case before 
the S. I of Police, I tliercfore sanehon the prosecution of D under sec. 211, I P C, 
and send the proceeding to the Sub-Divisional Mapstrate for favour of disposal. The 
prosecution is sanctioned under sec 476, Cr P Code ” Held that the order could not 
be treated as a complaint in proper fomi under this section The proceeding against D 
based on such a complaint must be quashed — Durfodhan, 52 Cal 666, 26 Cr.L J. 1459. 

Although it is no longer possible to dpply the provisions of see 537. Cr. P. C, in 
the case of want of sanction required by sec. 193, Cr. P C., an irregularity in a complaint 
made by one Court to another is curable under sub-sec (a), since a complaint made 
by a Court is. for tlie purposes of sec 537. Cr. P. C , in no wise different from a com- 
plaint made by a pri\*ate ind]\’idual— VI/A mi Raghoji v. Emp., A.LR. 1938 Nag. 4S7 
(489), 1938 NLJ. 285, 40 CrLJ. 388. 180 I C. 577. 

Recording Reasons: — ^Tliis section merdy states that the Judge should record 
a finding; it docs not state that the finding should be supported by masons, or that it 
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should contain issues for iedsian-^Zakhmichand, 21 SL.R. 43, 27 Cr.LJ. 1249 (1250), 
98 I.C. 97. But see Yemeni, 30 Cr.L.J. 370, 114 I.C. 834, 28 ML.W. 774, A.I-R. 1929 
Mad. 74, Ind. Rul. 1929 Mad. 354. 

See also Note 1255A. 

■ Review of Complaint: — A' complaint cannot be a judgment even when the 
complaint is made by a Court under this section Therefore, sec. 369, Cr. P. C., cannot 
apply to a complaint and does not, therefore, amount to a bar against a Court altering 
or reviewing the complaint under Uus section. Where, therefore, a Civil Court made a 
complaint to a Magistrate under this section but the complaint was relumed to him by 
the District Magistrate with the request that he should act under sec. 478, Cr. P. C, 
and the Civil Court acted accordingly, heid that it was open to the Civil Court under 
these circumstances when the record was sent back to it by the District Magistrate to 
pass the order of commitment after the further enquiry which is made and that the 
commitment having been made, no ground existed for the High Court to set it aside 
in its re\nsional powers under sec 215, Cr. P. C. — Jasat Ram, A.I.R. 1937 AH. 76, 
•1936 A.LJ. 1199. 

Once an order has been passed by the Magistrate declining to take action, that 
order can be displaced only by the order of the Appellate Court under sec 476B, 
Cr. P. C, The District Magistrate has no power to direct the prosecution and if the 
Magistrate in making the complaint allows himself to be guided by the wishes of a 
superior executU’C officer, he manifestly acts improperly and contrary to law and the 
proceedings are liable to be quashed — Rantdeni Pathak v, Emp., 39 Cr.LJ. 358 (359), 
173 I.C 738, 10'R.P. 432. 4 B R. 327, A.I.R. 1938 Pat. 145. 

See also Note 1255A. 

“May take security custody to such Magistrate*', — ^"The object of 

this is not to make it compulsory on the Magistrate to send the accused in custody even 
in non-bailable cases. I want to leave a discretion to the Magistrate to come to a 
conclusion that it is necessary for him to do so. Otherwise he may take security for liis 
appearance,*'— Speech of Mr, Rangachariar (Leitshthe Assembly Debates, 8th February, 
1923, page 2087). 

1249. Effect of reversal of the order directing prosecution: — If ^ 

order under sec. 476 (1) directing any enquiry by a Magistrate of the First Class is set 
aside, it is just and proper that proceeding under sub-sec. (2) before that Magistrate 
must also cease; the Magistrate cannot proceed with the inquiry any further — San Tin, 
6 L B R. 49, 13 Cr.L.J. 492. Thus, where in a suit on a registered bond alleged to have 
been executed by the defendant, the Munsiff held that the bond was genuine, and directed 
the prosecution of the defendant, who bad denied the execution of the bond, for ^ 
offence under sec. 193, I. P. C., and sent the defendant to the nearest First Class Magis- 
trate to be tried for the offence, but on appeal the judgment of the Munsiff was reversed 
by the Sub-Judge who held that the bond was not genuine and that the defendant had 
not executed it, it was held that the result of the judgment of the Appellate Court must 
be taken to be that the order for the prosecution of the defendant was not maintainable 
and that the inquiry into the case of the defendant by the First Class Magistrate must 
be stopped and should proceed no farther} and that if the defendant had been convicted 
by the Magistrate, the conviction would be set aside by the High Court, although the 
defendant did not move the High Court to quash the proceeding taken agmnst him — 
Karmnah, 12 C.W.N. 1. But where a Magistrate dismissed a complaint and directed 
the prosecution of the complainant under this section, and the Sessions Judge directed 
further inquiry setting aside the order of dismissal, but passed no order in respect cf 
the order of prosecution, it was held that the order of prosecution remained good until 
U was quashed and the hlagistmte to whom the case was sent was competent to continue 
the inquiry— Kccfti Ttladar, 21 MX J. 795, 12 CrX.J. 323. If an order directing the 
prosecution is set aside by the High Court as not being in proper form, it does not debar 
the Court from instituting fresh proceedings by maidng a complaint in proper form — 
purjodkan, 53 Cal. 666, 26 Cr.LJ. 1459. 
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1250. First Class Magistrate: — ^Under the old section, the Court before 
rrhich an offence was committed had to send the case for in<{utry or trial to the nearest 
First Class Magistrate: and it was not necessary that such Magistrate should be a 
Magistrate having local juTtsdiction over the o0ence. The order making the transfer 
was of itself sufficient to confer jurisdiction on such Magistrate — Nagappa, 16 Mad. 461; 
Rup Narain. 20 CrL.J. 202 (Pat). But in a Sind case, it was held that the word 
‘nearest’ was merely directory; and the trial of the offender by a Magistrate who was 
not the nearest Magistrate but who had local jurisdiction over the offence was not illegal 
— Neuand, 1 S.L.R. 84, 8 Cr.L.J. 209. See also Danaldson, 43 Cal. 542, where the High 
Court sent the case to a Magistrate who was the nearest Magistrate having jurisdiction 
over the offender, though not the nearest Magistrate to the High Court. To remove 
this conflict of opmion, it has now been expressly laid down that the Magistrate to 
whom the accused is to be sent must be a Magistrate having jutudiclion. 

If a High Court or Chief Presidency Magistrate takes action under this section, he 
shall send the case to a Presidency Magistrate; see para. 3 of sub-section (1). In this 
para as originally framed by the Amendment Act of 1923, the words were "Chief Pred- 
dency Magistrate,” but the word ‘Chief* has been omitted by the Cr. P. C. Amendment 
Act, 11 of 1926. "This amendment proposes to make all Presidency Magistrate, Magis- 
trates of the first class for the purpose of sec. 476 (1). At present, if a Chief Presi- 
dency Magistrate wishes to take action, it is necessary for him to send the case to a 
first class Magistrate outside the Presidency town, because the other Presidency Magis- 
trates’ are not first class Magistrates for the purposes of this section”— Siaiemcnf of 
Objects and Reasons (Gazette of India. 1925, Part V, p. 215). Such a difficulty arose 
in the case of Mackey, S3 Ca( 350, 30 CWJ7. 276. 27 Cr.LJ. 385 (F.B.). In this 
case the accused gave false evidence before the Chief Preridency Magistrate, whereupon 
he drew up a complaint for an offence under sec. 193, I. P. Code This complaint he 
preferred in his own Court (ie. to himself), because the other Presidency Mapstrates 
were not first class Magistrates; then be transferred the ccusplaint under sea 192, 
Cr. P. Code to the Third Presidency Magistrate The Full Bench decided that the 
procedure adopted by the Chief Presidency Mapstrate in making the complaint to 
himself was irregular, though not absolutely illegal The present amendment, however, 
has removed tbs difficulty. 

Tbs section authorises the Court to send the accused to the Fust Class Magistrate; 
it does not permit the Court to commit him to the Sessions — Anwarkha, 3 Bom.L.R. 183 

The Court should specify the Magistrate to whom the case is sent; an order that 
the case be sent to the Magistenal authonties for investigation is not sufficient — Nurput, 
4 N.WP. 86. 

1251. Power of Magistrate to whom case is sent: — The expresrion 
‘proceed according to law' m sub-sec. (2) means that the Magistrate receiving the refer- 
ence must proceed under Chapters XVIII to XXI of the Code according to the nature 
of the offence supposed to have been committed Chapter XVII has, of course, no 
application, in as much as the accused must necessarily appear before the Mapstrate 
as a consequence of the reference itself — Duidm v Narayan, 21 CrL.J. 310 (Nag ). 

The Mapstrate receiving a case under sec 476 cannot act under sec 202 The 
latter section enables a Magistrate urho ts not satisfied as to the truth of the complaint 
to postpone the issue of process and to direct a local tn\-estJgatin. Now, sec 476 
presupposes that the Court {Cml, Cnminal or Rcsenue) making the referena to the 
Mapstrate must be of opmion that there is ground far inquiry into the offence in respect 
of which the case is sent to the Mapstrate. Hiis shows that sec 476 precludes the 
application of see 202, and that there can be no room for the invesligabon which is 
contemplated by that sertion — Duidin v. A'orajait. 55 I C. 470. 21 CrL.J. 310 (Nag.). 

The Magistrate to whom a case has been sent is competent to discharge the accused 
person, if in his opinion the esndence against the accused is msuffident — Raekappa, 13 
Bom. 109 (113). He has power to dismiss the complaint under sec 203 — Copal Bazik, 
34 Cal. 42 (46). If the Magistrate passes an order of discharge, the Sess-ons Judge caa 
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should contain issues for dedsion— Xck^mictend, 21 SL.R. 43, 27 CrL.J. 1249 (1250), 
98 r.C. 97. But see Yerneni. 30 Cr.LJ. 370, 114 I.C. 834, 28 M.L.W. 774, A.I.R 1929 
Mad. 74. Ind. Rul. 1929 Mad. 354. 

See also Note 1255A. 

Review of Complaint: — A' complaint cannot be a jud^ent even when the 
complaint is made by a Court under this section. Therefore, sec. 369, Cr. P. C., cannot 
apply to a complaint and does not, therefore, amount to a bar against a Court altering 
or reviewing the complaint under this section. Where, therefore, a Civil Court made a 
complaint to a Magistrate under this section but the complaint was returned to him by 
the District Magistrate with the request that he should act under sec. 478, Cr. P. C., 
and the Civil Court acted accordingly, held that it was open to the Civil Court under 
these circumstances when the record was sent back to it by the District Magistrate to 
pass the order of commitment after the further enquiry which is made and that the 
commitment having been made, no ground existed for the High Court to set it aside 
in its levisional powers under sec, 215, Cr. P. C. — Jasat Ram, A.I.R. 1937 All. 76, 
1936 A.L.J. 1199. 

Once an order has been passed by the Magistrate declining to take action, that 
order can be displaced only by the order of the Appellate Court under sec. 476B, 
Cr. P. C. The District Magistrate has no power to direct the prosecution and if the 
Magistrate in making the complaint allows himself to be guided by the wishes of a 
superior executive officer, he manifestly acta improperly and contrary to law and the 
proceedings are liable to be quashed— Ramdem Palhak v. Bmp, 39 Cr.L.J. 358 (359), 
173 I.C 738, 10'R.P. 432, 4 B R. 327, A.I.R. 1938 Pat. 145. 

See also Note 1255A. 

“May take security custody to such MagUtrate”.— "The object of 

this is not to make it compulsory on the Magistrate to send the accused in custody even 
, in twn-bmlable cases. I want to leave a discretion to the Magistrate to come to a 
conclusion that it is necessary for him to do so. Otherwise be may take security for his 
appearance. "—Speech of Mr. Rangachaiiar iLegisUitive Assembly Debates, 8th February, 
1923, page 2087). 

1249. Effect of reversal of the order directing prosecution:— ^n 

order under sec. 476 (1) directing any enquiry by a Magistrate of the First Class is set 
aside, it is just and proper that proceeding under sub-sec. (2) before that Magistrate 
must also cease; the Magistrate cannot proceed with the inquiry any further — San Tin, 
6 L.B R. 49, 13 Cr.L J. 492. Thus, where in a suit on a registered bond alleged to have 
been executed by the defendant, the Munsiff held that the bond was genuine, and directed 
the prosecution of the defendant, who had denied the execution of the bond, for an 
offence under sec 193, I. P. C., and sent the defendant to the nearest First Class 
trate to be tned for the offence, but on zpp&d the judgment of the Munsiff was reveled 
by the Sub-Judge who held that the bond was not genuine and that the defendant had 
not executed it, it was held that the result of the judgment of the Appellate Court roust 
be taken to be that the order for the prosecution of the defendant was not imintmnable 
and that the inquiry into the case of the defendant by the First Class Magistrate murt 
be stopped and should proceed no further; and that if the defendant had been convicted 
by the Magistrate, the conviction would be set aside by the High Court, although the 
defendant did not move the High Court to quash the proceeding taken against him-— 
Kamillah, 12 C.W.N. 1, But where a hfagistrate dismissed a complaint and directed 
the prosecution of the complainant under this section, and the Sessions Judge directed 
further inquiry setting aside the order of dismissal, but passed no order in respect of 
the order of prosecution, it was held that the order of prosecution remained good imtil 
It was quaked and the Magistrate to whom the case was sent was competent to continue 
the inquiry— R ccAj "Madar, 21 ML.J. 795, 12 Cr.L.J. 323. If an order directing the 
prosecution is set aade by the High Court as not being in proper form, it does not debar 
the Court from instituting fresh proceedings by making a complaint in proper fonn— 
Vurfodhan, 52 Od. 666, 26 Cr.L j. 1459. 
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1250. First Qass Magistrate: — Under the old section, the Court before 
rrhich an offence was committed had to send the case for in<3uiry or trial to the nearest 
First Class Magistrate: and it was not necessary that such Magistrate should be a 
Magistrate having local jurisdiction over the offence. The order making the transfer 
was of itself sufficient to confer jurisdicbon on such Magistrate — Nagappa, 16 Mad. 461; 
Rup Narain, 20 CrL.J. 202 (Pat). But in a Sind case, it was held that the word 
‘nearest’ was merely directory; and the tnal of the offender by a Magistrate who was 
not the nearest Magistrate but who had local jurisdiction over the offence was not illegal 
— Neuand, 1 SL.R. 84, 8 Cr.L.J. 209. See also Donaldson, 43 Cal. 542, where the High 
Court sent the case to a Magistrate who was the nearest Magistrate having jurisdiction 
over the offender, though not the nearest Magistrate to the High Court. To remove 
this conflict of opinion, it has now been expressly laid down that the Magistrate to 
whom the accused is to be sent must be a Magistrate having jurisdiction. 

If a High Court or Chief Preridency Magistrate takes action under this section, he 
shall send the case to a Presidency Magistrate: see para. 3 of sub-section (1). In this 
para as originally framed by the Amendment Act of 1923, the words were "Chief Presi- 
dency Magistrate,” but the word ‘Chief’ has been omitted by the Cr. P. C, Amendment 
Act, II of 1926. "This amendment proposes to make all Preridency Magistrate, Magis- 
trates of the first class for the purpose of sec. 476 (1). At present, if a Chief Presi- 
dency Magistrate wishes to take action, it is necessary for him to send the case to a 
first class Magistrate outside the Presidency town, because the other Preadency Magis- 
trates' are not first class Magistrates for the purposes of this section”— of 
Objects and Reasons (Gazette of India, 1925, Part V, p. 215). Such a difficulty arose 
in the ease of Afaehey. S3 Caf 350, 30 C.W.N 276, 27 Cr.L.J. 385 (F.B ). In this 
case the accused gave false evidence before the Chief Preridency Magistrate, whereupon 
he drew up a complaint for an offence under sec 193, I. P. Code This complaint he 
preferred in his own Court (ie. to himself), because the other Presidency Magistrates 
were not first class Magistrates; then be transferred the complaint under sec. 192, 
Cr. P. Code to the Third Presidency Magistrate. The Full Bench decided that the 
procedure adopted by the Chief Preridency Maj^strate in making the complaint to 
himself was irregular, though not absolutely illegal The present amendment, honever, 
has removed this difficulty. 

'This section authorises the Court to send the accused to the First Class Magistrate: 
it does not permit the Court to commit him to the Sessions — Anwarkha, 3 Bom.L.R. 183. 

The Court should specify the Magistrate to whom the case is sent; an order that 
the case be sent to the Magistenal authonties for investigation Is not sufficient— Afurput, 
4 N.WP. 86. 

1251. Power of Magistrate to whom case is sent: — The expresrion 
'proceed according to law' in sub-sec (2) means that the Magistrate receaing the refer- 
ence must proceed under Chapters XVIII to XXI of the Code according to the nature 
of the offence supposed to have been committed. Chapter XVII has, of course, no 
application, in as much as the accused must necessarily appear before the Magistrate 
as a consequence of the reference itself — Dwidtn v Narayan, 21 CrL.J. 310 (Nag ). 

The Magistrate receiving a case under sec. 476 cannot act under sec. 202 The 
latter section enables a Magistrate who is not satisfied as to the truth of the complaint 
to postpone the issue of process and to direct a local investigatin. Now, sec 476 
presupposes that the Court (Cisnl, Cnminal or Resenue) making the reference to the 
Magistrate must be of opinion that there is ground for inquiry into the offence in respect 
of uhich the case is sent to the Magistrate This shows that sec 476 precludes the 
appbcalion of sec 202, and that there can be no room for the in\ estigauon which is 
contemplated by that section — Dwidin v. Narayan, 55 I.C 470, 21 CrJ-J. 310 (Nag.). 

The Magistrate to uhom a case has been sent is competent to discharge the accused 
person, if in his opinion the eiidcnce against the accused is insufficient— JJacheppe, 13 
Bom. 109 (113). He has power to dismiss the complamt under sec 203 — Copal Berik, 
34 Cal. 42 (46). If the Magistrate passes aa order of discharge, the Sessions Judge caa 
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order further inquiry under sec. 436 — Peary Lai v. Sagor Mai, 49 All. 230, 27 CrLJ. 
1130. , ■ 

" . If the complaint under this section is made without jurisdiction, the Magistrate to 
whom the case is senl is competent to dismiss the complaint— Xw/ondai v. Ramasami, 
noil) 2 M.\V.N, 431,12 I.C. 644 (645). The Magistrate while dismissing the case 
and acquitting the accused, cannot direct compensation to be paid to the accused Thus, 
where the decree-holder complained to the Cnd! Court of obstruction by the judgment- 
debtor under this section, and after the trial and acquittal of the accused the Magistrate 
ordered the decree-holder to pay compensation, it was held that the order was not valid, 
since the decree-holder was not the complainant. The real complainant was the Civil 
Court which directed the prosecution of the accused — Kishandas Hirachand, 14 BomL.R.' 
1166, 14 Cr.L.J. 1. 

The Magistrate is competent to proceed against persons not named in the order of 
the Court directing the prosecution under this section. The Code provides for taking 
cognizance of offences and not of offenders, and a Magistrate who has legally taken 
Cognizance of an offence on an order under sec. 476 has jurisdiction to proceed against 
any one who may be proved by the evidence to be concerned in the offence, whether 
he was mentioned in the order or not — Girdkart Lai, 21 C.WN. 950, 18 Cr.L.J. 901; 
Waman, 43 Bom. 300; Ajaib Singh. 34 P.R. 1917. 18 Cr.LJ. 893 (895). Sec Note 614C. 

Where the accused failed to place on record of the case sufficient material to satisfy 
the Magistrate that the preliminaries laid down by. sec. 476 had not been complied with 
by the Court before filing the complaint. It cannot be presumed that the Court had not 
applied its mind to the case and that In filing the complaint he merely carried out the 
order of hh superior officer— Moofefeand. 34 Cr.L.3. 3(6 (307), 142 IC. 74, 28 SLR. 
105, A I R. 1933 Sind 37. 1933 Cr.C. 166. Ind. Rul. 1933 Sind 82. 

J2S2. Limit of time for taking^ actien; — This section does not limit the 
time within which action should be taken, and there is no necessity to proceed under 
this section immediately after the close of the original trial or proceeding in which the 
offence complained of is said to have been committed— Badri Singh, 19 A L J. 819, 22 
Cf.LJ. 680, 63 I.C 616 (617); Daman. 43 Bom. 300; Alter Singh, 1916 P.R. 29, 18 
CrLJ. 337 (339); Seshamma v. Venkamma. 22 L.W. 863, 27 Cr.L.J. 280 (282); Tilak 
Panday, 37 AH. 344, 13 A.LJ. 466; Lakshmidas. 32 Bom. 184 (190, 191), 7 CrLJ. 35. 
10 Bom.LR, 28; Jethamal v. Wadhuma!. 7 SL.R. 187, 15 Cr.L.J. 541; Jaicda 
Parshad v. Ram Parshad, A.I.R. 1940 Lah. 526, distinguishing Ram Nath v. Emp, 
AI.R. 1916 Lah. 259, 88 P.L.R. 1916, 17 Cr.LJ. 470 and Ckothu Ram v. Emp.. 
A.I.R. 1930 Lah. 316, 126 I C. 794, 31 Cr.LJ. 1135 But still it is desirable that 
an order under this section should be made either at the close of the proceeding 
or so shortly thereafter that it may be reasonably said that the order is a part 
of the proceeding — RahimaluUa, 31 Mad. 140, 7 Cr.LJ. 54, 17 MLJ. 584 (F.B); 
Yad Rau v. Risal, 5 I.C. 469, 7 ALJ. 50. II Cr.LJ. 140; Abdul Qadir v. Muhammad 
Ibrahim Khan. 25 CrL.J 119, 76 I,C 183. ’A-IR. 1924 Lah. 569; Sarat Chandra. 
20 CrLJ. 184; Chotvdhury Mean. 20 Cr.L.J. 286; Maung Ba Hla. 18 CrLJ. 331 (332) 
(Bur.); Aiyakannu, 32 Mad 49, 9 Cr,LJ. 41, 4 M.L.T. 204. If the Court thinks that 
action should be taken under this section, it ought to pass sudi order at or immediately 
after the termination of the original trial (and should not delay it by several months) 
—Begu Singh. 34 Cal 551 (556), 5 CrLJ, 398, 5 CL.J. 508, ll'C.W.N, 568 (F.B.); 
Bhim Lai v. Bisu. 40 Cal. 444. 17 C.WJJ. 290; Kashi Shukal, 38 All. 695; Subbaraya. 

15 MLJ 489, 3 CrLJ. 118. See also TraUokya v. Radharanjan, 25 C.W.N. 886, 

• 67 I.C. 204, 23 Cr L.J. 380i In Bai Kasturbai v. Vanamatidas, 49 Bom. 710, A I-R- 19^5 
Bom 436, 26 Cr.LJ. 1189, 27 Bom.L.R. 616, Crump, J. considered Begu Singh, supra, 
and after pointing out that it was overruled by Bahadur v. .Eradatullah M<dlkk, 

37 Cal. 642, 6 I C. 801, 14 C.W.N. 799, he said: “It is also obvious from a reference 
to the section itself as it stood, and as it now stands, that the main grounds on which 
the decision rests are no longer in force. The learned Judges relied on the words 
“committed before it or brought under its notice in the course of a judicial proceeding" 
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•which are no longer to be found in the section.” On the section as it now stands it is 
dear that the application need not be made in the course of the proceedings out of 
which it arises, or iinmediatdy thereafter, and the difference of opinion upon the former 
section is now immaterial. Whether the Court would accede to an application made 
long after the tenmnation of the proceedings out of which it anses is a matter which 
would arise upon the merits and would no doubt depend upon all the circumstances — 
Bhagaandas Narandas v. D. D. Paid &Co,4l CrLJ 52S (528), 187 IC. 867, 1940 
Bom. 403, AIR 1940 Bom. 131, 42 Bom L R. 231 But no hard and fast rule can be laid 
down that delay is a gound for setting aside an order for prosecution. It may, under 
certain drcumstances, he almost a suffiaent ground m itself, but m other cases it may be 
no ground at all. It is possible to ima^ne a case in which the commission of an alleged 
offence may not have actually come to lor many months or even years after it had 
been committed. But a prosecution for false complaint under sec. 211, I. P, C., should 
be ordered as soon as the complaint is dismissed as false, and not many months 
afterwards, because the facts justifying the prosecution are known to the Court at the 
time when the complaint is dismissed — Baldeo Prosad, 46 All. 851 (852) j Sajjad Husatn, 
A.I.R. 1935 Oudh 113, 1934 OLR. 980. 153 IC. 346, 1935 O.WN. 29, 1935 CrC. 203. 
In some cases a Court might refuse to take proceedings on the ground that an application 
was unduly delayed, but that is a matter of discretion to be exercised in the arcum- 
stances of each ci$e~Banke Lai v. Maiku, AIR 1933 Oudh 430, 35 Cr.L J. 121, 146 
I.C 638, 1933 Cr.C 1315, 10 OWN 1C07. Before exercising its junsdiction to lay a 
complaint the Court should find, first, that it is m the interests of public justice that 
a complaint should be made, and secondly, that there is a reasonable probabihty of a 
conviction resultmg from a complaint. In regard to the ffrst point, although no time 
limit for the institution of such prosecutions is laid down m the section, it has been 
held by all the High Courts that prompt action is desirable, and the delay on the part 
of a party in making his application to move the Court to lay a complaint may, if 
unexplained, be fatal to the application. If the application is delayed, and the delay 
Is not satisfactonly explained, evidence called in support thereof naturally comes under 
suspicion, and the inference arises that the interests of public justice are less likely to be 
served than the interests of the applicant by the laying of a complaint Moreover, a 
party who has been unsuccessful in a case should not remain indefinitely under the threat 
that an application for his prosecution may be hied; such a 'weapon is likely to be used 
for improper purposes These considerations apply with most force when the application 
is not founded on materials to be found on the record of the tnal, but on evidence 
of additional facts which the applicant alleges to be available In such cases strict 
explanation of the reasons for the delay m making the application is necessary; otherwise 
it cannot be held that it is in the interests of justice to make a complaint — M. Mohamed 
Kaka v District Judge. Bassein. A.IR 1937 Rang 62 (64). 168 IC. 632, 9 R.R. 359. 

38 CrL/ 615, 1937 RangLR. 276 While, no doubt, a Court may properly heatate 
to make a complaint on an application whidi is presented long after proceedings have 
ended and which is obviously not jmimpted by any other motive than personal grudge, 
there is nothing in the statute warranting the proposition that action under sec. 476, 
Cr. P C , is only to be taken before the close of the proceedings in which the perjury 
IS alleged to have been committed, or in strict continuation of them, or within any 
particular time after their termination Nor is there justification for the \new that only 
applications prompted by high motives are to be entertained — Jahan Khan v. Emp., 

39 Cr.LJ. 698 ( 699), 176 IC. 116, II RL 164. 40 PL R. 136. A.IR. 1938 Lah. 429. 
A delay of three months was considered too long — Maung Ba, 18 Cr.LJ. 331 (332), 
In Lalji Hail, 20 CrL.J 226 (Pat.) a delay of three weeks was held to be too much 
under the drcumstances of the case. In fact, each case would depend upon its own 
drcumstances, so that no hard and fast rule can be laid down as to within what 

a complaint should be made under sec 476i, and in view of the jnade ia 

this section and the enactment of the two new secs. 476.\ and 476B it is no longer 
necessary that the proceeding under sec 476 should be taken immediately after the 
termination of the original proceeding. Bat, of course, a complaint made after the 


Cr.~96 
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order further inquiry under sec. 436 — Peary Lai v. Sagar Mai, 49 All. 230, ^ CrL.J. 
1130. ■ . • ' ^ . 

If the complaint under this section Is made without jurisdiction, the Magistrate to 
whom the case is swit is competent to disnnss the complaint — Kulandai v. Ramasami, 
U9H) 2 M.W.N. 431, 12 I.C. 644 (645).’ The Magistrate while dismissing the case 
and acquitting the accused, cannot direct compensation to be paid to the accused. Thus, 
where the decree-holder complained to the Cirdl Court of obstruction by the j’udgment- 
debtor under this section, and after the trial and acquittal of the accused the Magistrate 
ordered the decree-holder to pay compensation, it was held that the order was not valid, 
since the'decree-holder was not the complainant. The real complainant was the Civil 
Court which directed the prosecution of the accused — Kishandas Hirachand, 14 Bom L.R. 
1166, 14 Cr.LJ. 1. 

The Magistrate is competent to proceed against persons not named in the order of 
the Court directing the prosecution under this section. The Code provides for taking 
cognizance of offences and not of offenders, and a Magistrate who has legally taken 
Cognizance of an offence on an order under see. 476 has jurisdiction to proceed against 
any one who may be proved by the evidence to be concerned in the offence, whether 
he was mentioned in the order or not — Citdkari Lai, 21 C.W.N. 950, 18 Cr.LJ. 90l» 
Waman, 43 Bom. 300; Ajaib Singh. 34 P.R. 1917, 18 Cr.L J. 893 ( 895). See Note 614C. 

Where the accused failed to place on record of the case sufficient material to satisfy 
the Magistrate that the preliminaries laid down by.sec. 476 had not been complied with 
by the Court before filing the complaint, it cannot be presumed that the Court had not 
applied its mind to the case and that in filing the complaint he merely earned out the 
order of his superior officer — MooUhond, 34 Cr.L.). SC5 (307), 142 I.C. 74, 26 SLR. 
105, A I.R. 1933 Sind 37. 1933 Cr.C. 166. Ind. Rul. 1933 Sind 82. 

1252, Limit of lime for taking action: — ^This section does not linut Ihft 
time within which action should be taken, and there is no necessity to proceed under 
this section immediately after the close of the ongina! trial or proceeding in which the 
offence complained of is said to have been committed — Badri Singh, 19 A.LJ 819, 22 
Cr.L.J. 680, 63 I.C 616 (617); Daman. 43 Bom. 300; Attar Singh, 1916 P.R. 29. 18 
Cr.LJ. 337 (339); Scshamma v. Venkamma. 22 L.W. 863. 27 Cr.LJ. 280 ( 282); Tdak 
Panday, 37 All. 344, 13 A.LJ 466; Lakshmidas. 32 Bom 184 (190, 191), 7 Cr.LJ. 35. 
10 BomLR 28; Jethamal v. Wadhumd. 7 SLR. 187, 15 Cr.LJ. 541; 

Parshad v. Ram Parshad. A.I R. 1940 Lah. 526, distinguishing Ram Nath v. Emp , 
AI.R 1916 Lah. 259, 88 PL.R. 1916. 17 Ci.LJ. 470 and Cfcotftu Ram v. Emp. 
A.IR. 1930 Lah. 316, 126 I C. 794, 31 Cr.LJ. 1135. But still it is desirable that 
an order under this section should be made either at the close of the proceeding 
or so shortly thereafter that it may be reasonably said that the order is ® 
of the proceeding — Rahimalulla, 31 Mad 140, 7 Cr.LT. 54, 17 M.LJ. 584 (F.B.), 
Yad Rau v. Risal. SIC. 469, 7 AL.J. 50. 11 ‘Cr.LJ. 140; Abdul Qadir V. Muhamviad 
Ibrahim Khan, 25 CrLJ. 119, 76 I.C 183, A.IR. 1924 Lah. 569; Sarat Chandra. 
20 Cr.LJ 184; Chowdhury Mean, 20 Cr.LJ. 286; Mowng Bo Hla, 18 Cr.L J 331 (33-) 
(Bur.); Aiyakannu. 32 Mad. 49. 9 Cr.LJ. 41, 4 ML.T. 204.' If the Court thinks that 
action should be taken under this section, it ought to pass such order at or immediawiy 
after the termination of the original trial (and should not delay it by sev’eral months) 
—Begu Singh. 34 Cal. 551 (556). 5 Cr.LJ. 398, 5 CL.J. 508, 11 'CW.N. 568 (F.B.); 
Ehim Lai v. Bhu, 40 Cal. 444. 17 C.WJ^. 290; ShukaJ. 38 All. 695; Subharaya. 

15 MLJ. 489, 3 CrLJ, 118 See also TraSokya v. Radharanjan, 25 CWN. 83^ 
67 I.C. 204, 23 Cr.L.I. 380. In Bai Kastuxbai v. Vanamalidas, 49 Bom. 710, A I.R. I®" 
Bom 436, 26 Cr.L.J. 1189. 27 BoiilLR- 616, Crump, J. considered Begu Singh, supra, 
and after pointing out that it was overruled by Bahadur v- .Eradatullah Mtuhek, 
37 Cal. 642. 6 IC. 801, 14 C.WJf. 799, he said; “It is also obvious from a relerer« 
to the section itself as it stood, and as it now stands, that the main grounds on whim 
the decision rests are no longer in force. The learned Judges relied on the words 
“comnutted before it or brought under its notice in the course of a judiaal proceeding 
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•whidi are no longer to be found in the section.’* On the section as it now stands it is 
dear that the application need not be made in the course of the proceedings out of 
which it anses, or immediately thereafter, and the difference of opinion upon the former 
section is now immaterial Whether the Court would accede to an application made 
long after the termination of the proceedings out of which it arises is a matter which 
would arise upon the merits and would no doubt depend upon all the drcumstances — 
Bhagwandai Narandas v. D. D. Patel & Co, 41 CrLJ. 526 (S28), 187 I.C. 867, 1940 
Bom. 403, A I.R. 1940 Bom. 131, 42 BonuL R 231. But no hard and fast rule can be laid 
down that delay is a gound for setting aside an order for prosecution. It may, under 
certain drcumstances, be almost a sufhaent ground m itself, but in other cases it may be 
no ground at all. It is possible to imagine a case in which the commission of an alleged 
offence may not have actually come to light for many months or even years after it had 
been committed But a prosecution for false complaint under sec 211, I P. C , should 
be ordered as soon as the complaint is dismissed as false, and not many months 
afterwards, because the facts justifying the prosecution are known to the Court at the 
time when the complaint is dismissed — Baldeo Ptosad, 46 All 851 (852) : Sajjad Husain, 
A.I.R. 1935 Oudh 113, 1934 OLR 980. 153 I.C. 346, 1935 O.W.N 29. 1935 Cr.C. 203. 
In some cases a Court might refuse to take proceedmgs on the ground that an application 
was unduly delayed, but that is a matter of discretion to be exercised in the circum- 
stances of each case — Banke Lai v. Matku, AI.R- 1933 Oudh 430, 35 CrLJ. 121, 146 
I C 638, 1933 Cr.C 131S, 10 0 W N. 1(B7. Before exercising its jurisdiction to lay a 
complaint the Court should find, /irst, that it is m the interests of public justice 
a complaint should be made, and secondly, that there is a reasonable probability of a 
conviction resulting from a complaint. In regard to the first point, although no time 
limit for the institution of such prosecutions is laid down in the section, it has been 
held by all the High Courts that prompt action is desirable, and the delay on the part 
of a party in making his application to move the Court to lay a complaint may, if 
unexplained, be fatal to the application. If the application is delayed, and the delay 
is not satisfactonly explained, evidence called in support thereof naturally comes under 
suspicion, and the inference arises that the interests of public justice are less likely to be 
served than the interests of the applicant by the laying of a complaint. Moreover, a 
party who has been unsuccessful in a case should not remain indefinitely under the threat 
that an application for his prosecution may be Wed; sudi a weapon is likely to be used 
for improper purposes. These considerations apply with most force when the application 
is not founded on matenals to be found on the record of the trial, but on evidence 
of additional facts which the applicant alleges to be available. In such cases strict 
explanation of the reasons for the delay in making the application is necessary; otherwise 
it cannot be held that it is in the interests of justice to make a complaint — M. Mohamed 
Kaka V. Dhtuct Judge, Bassein, AIR 1937 Rang 62 (64), 163 IC. 632, 9 RR 359. 

38 CfL/. 615, 1937 RangLR 276. While, no doWit, a Court may properly hesitate 
to make a complaint on an application which is presented long after proceedings ba\’e 
ended and which is obviously not prompted by any other motive than personal grudge, 
there is nothing in the statute warranting the proposition that action under sec. 476, 
Cr. P. C . IS only to be taken before the close of the proceedings in which the perjury 
is alleged to have been committed, or in strict continuation of them, or within any 
particular time after their termination Nor is there justification for the \iew that only 
applications prompted by high motives are to be entertained — fahan Khan v Emp, 

39 Cr.LJ. 698 (699), 176 IC. 116, 11 RL 164. 40 P.LR. 136. A.I.R. 1938 Lah. 429. 
A delay of three months was considered too long — Afaung Ba. 18 Cr.L.J. 331 (332). 
In Laiji Hart, 20 CrLJ 226 (Pat.) a delay of three weAs was held to be too much 
under the circumstances of the case. In fact, each case would depend upon its own 
circumstances, so that no hard and fast rule can be laid down as to within what 

a complaint should be made under sec. 476, and in new of ihe amendment made in 
this section and the enactment of the two new secs. 476.A and 476B it is no longer 
necessary that the proceeding under sec. 476 should be taken immediately after the 
termination of the onginal proceeding But, of course, a complaint made after the 
Cr- 96 
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lapse of a considerable time would be open to the objection that it was made after 
an undue delay— Ses/iamwa v. Venkamma, 22 L.W. 863, 27 Cr.LJ. 280 (282), 92 
I.C. 456. • ^ 

Where an appeal is preferred against the original case, the Court is justified in 
waiting till the disposal of the appeal, before directing a prosecution under this section 
—Attar Singh, 18 CtLj. 337 (338), 1916 P.R. 29; Gendan Singh. 3 C.LJ. 302; Shri 
Nana Makaraj, 16 Bom. 729; Mutly Ltdl, 6 Cal 308; Khan Muhammad, 4 Lah. 58. 
See sub-section. (3). i 

Where proceedings for dircctirig a prosecution are commenced in the course of a 
judicial proceeding or so soon thereafter as to make the former substantially a conti- 
nuation of the latter, the final order directing the prosecution will not be vitiated by the 
fact that it ,was passed more than a year afterwards — Venkatasuhbayya, 1919 M,\VN. 
.112, 20 Cr.L.J. 172, 49 I.C. 492. But the Court will set aside an order directing a 
prosecution if it is passed so long after the .offence that the delay is oppressive or 
scandalous— /fil'd. 

1253. Revision : — Power of Sessions' fudge A Sessions Judge has no power 
to interfere with an order under sec. 476, nor with a complaint imder sec. 195 made by a 
Magistrate — Ankanna, 23 Mad. 205 (260); Gofial Sarik, 34 Cal. 42 (45), If the Sessions 
Judge is of opinion that the order should be set aside, he should refer the matter to the 
High Court— iCanfiu v. Natabar, 15 Cr.L J. 1 (Cal ); Atjun v. Bha, 15 Cr.L.J. 16 (17). 
It is the High Court which alone has the power to interfere with an order under sec. 476; 
a Sessions Judge has no such power— (7opal Batik, supra. 

Power of High Court In Eranpoli AOtan, 26 Mad. 98, it was held that the effect 
of the words "as if upon complaint made and recorded under sec. 200" was that the 
order under this section was merely a complaint and not an order, and, as such, was not 
subject to revision by the High Court. Whereas in various other cases it was laid down 
that these words did not mean that the proceedings of the Court Erecting prosecution 
were to be taken merely as a complaint and not as an order; the order of prosecution 
was, therefore, subject to revision— Ortupwra Narayanan, 33 Mad. 48 (F B.) ; Stmvasalu, 
21 Mad. 124; Bal Gangadhar Ttlak. 26 Bom. 785; Copal Batik. 34 Cal, 42 (46); 
Chaudkuri Mahomed Igkarul, 20 Cal. 349; Mathura Das, 16 All 80 The decision in 
26 Mad. 98 (supra) must be deemed as ovenulcd by the Full Bench case of 33 Mad. 48. 
In Narakka, 13 Mad, 144, it was held that the High C^urt had no power to interfere on 
appeal with a complaint duly made by a Ckmrt under sec. 476, but the Judges indicated 
that they were of opinion that if suffident cause were showTj they might have interfen^ 
in revision. Further, it is the intoUion of the Legislature that an order under this 
section is subject to rerison. This wilJ be evident from the amendment made in 1923 
to the effect that the Court shall record a finding "In order to gi%'e effect to our 
decision that proceedings under sec. 476 should be subject to revision we have introduced 
words which will make it necessary for the Court to record an order ” — Report of the 
foint Committee (1922), 

1254. When High Court will interfere and when not; — Orders pur- 
porting to be made under tlus section are open to revi^on by the High Court when they 
have been made dunng proceedings held entirely wthout jurisdiction — Suryanarayana, 
29 Mad 100. When the Lower Court has iwoceeded upon merely fanciful grounds or 
grounds so obriously wrong that it could not be said to have formed a serious judicial 
opiiuon at all, then the High Court will interfet« and set aside the order of the Court 
behvr—Afamdar. 23 All. 249, 1901 A.WJ^. 59; Parskotamdas. 25 BomLR. 282, 24 
CrJ..J. 359, A.IR. 1923 Bom. 201; Abdul Husen. 9 NL.R. 184, 15 CrL.J. 33 (34); 
but where the Lower Court has arrived at a judicial opinion on substantial grounds 
and the order shows that the Court has acted with circumspection and mature delibera- 
tion, the order should not be interfered with, merely because the High Court disagrees 
with that opinion — Alamdar, 23 All 249; Mata Rolan v. Mahabir, 4 A.L.J. 803, 7 
Cr.L.J. 1; Abdul Husen, supra; Daulat, 14 NX.R. 16, 18 Cr.L.J. 10I5'(1016). '''here 
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the ' und.sputcd and indisputable facts ^)eak.for themselves, - and on those facts a 
responsible officer of the Go%emmcnt after obviously careful consideration, has sought 
to prosecute the petitioner in order to vindicate public justice, and the conditions 
laid down in sections 195 and 476 have been observed, mere technicalities should 
not be permitted to interfere with the course of justice — Ram Prasad, 37 Cal. 12 (21). 
The question whether a complaint should be made under sec. 476 is almost invanably 

a matter of discretion, and the High Court is always loath to interfere except in 

extraordinary cases — Ranjil Naran v Rant Bahadur, 5 PaL 262, 7 PL.T. 114, 27 
Cr.LJ. 641; Htralal, 33 CrL.J. 860, 139 I.C. 543, 13 PL.T. 370, 1932 Cr.C. 640, 
AI.R. 1932 Pat- 243, Ind Rul. 1932 Pat. 245. See also Beyas Narain Singk v. 

Dasratb Singh, 37 CrLJ. 838. 163 I.C 451, >I.R. 1936 Pat. 382, 17 P.L.T. 276, 1936 

Cr.C. 581. Ordinarily the High Court is reluctant to Interfere with orders where the 
Courts below, after a conuderation of the entire material on the record, have come 
to the conclusion that an offence has been committed, which it is desirable, in the 
interests of justice, to send for inquiry to a Magistrate — Nand Lai v. Emp., A.I.R. 
1937 Lah. 867, 39 P.L.R. 812, 172 I.C. 942. If the tnal Court or the Court to which it 
is subordinate thinks that no complaint should be made, then it is not desirable that 
the High Court should interfere — Somabhai v. Adtbhai, 48 Bom. 401, 26 BomLR. 
289 Revision should be granted it there be some error of law, some irreg’slarity, 
some abuse of or failure to exercise jurisdiction, and not simply because the Revisional 
Court has formed a different opinion from that of the Court below about the case— 
Cauda Singh v Btsah. 18 P.R. 19CG. 73 PLR 1902} Behari Lai Sud v. Emp., 41 
CrL.J, 204 ( 205), 185 I.C. 588. AI.R. 1939 Lah. 529. 41 PLR. 652. Sec also Dauood 
Rouilhcr V Abdul Kadar Rowthcr, 40 CrLJ 312 (314), 179 I C. 980. AIR. 1938 
Mad. 976, 48 ML.W. 441, 1938 MWN 1009. (1938 ) 2 MLJ. 843. IVhere an 
order was made on insufficient grounds and no further action was taken by the Court 
for more than a year, it was held that this was a case in which the revisional powers 
of the High Court might properly be exercised and the order set aside— Zo/im Sxngh, 
1901 AW,N. 177 

Formerly, when sec 193 enabled a private person to obtain sanction to institute a 
prosecution, and when no appeal was provided for from an order by a Magistrate under 
sec. 476, it was sometimes desirable for the High Court to interfere in revision, because 
sanction was frequently used merely as a means of blackmail, and orders under sec 476 
were passed occasionally by inexpenenced Magistrates. Now, after the change effected 
in 1923, the choice of instituting a prosecution is not placed in the hands of pnvate 
persons, but is left to the Court, and the person who is the subject of the complaint 
has a definite right of appeal to a superior Court. This being the situation, it does not 
seem to be the function of the High Court, unless the circumstances are altogether 
outside the ordinary, to examine in revision the inents of the complaint with a siew to 
discovering whether it is liiely to result in a conviction Moreover, when a Magistrate 
presiding over a Court and a responsible Court of Appeal are agreed that a prosecution 
IS necessary in the interests of justice and m accordance with public policy, it would be 
extremely difficult for the High Court to interfere in revision and to declare that the 
prosecution is not in the interests of a public policy Such a course is not even m the 
interests of the accused person as it depnvxs him of the only means of clearing his 
character whicli would otherwise remain affected by the fact of the comola-nt having 
been made and endorsed by the Court of appeal— Befiram. 7 Lah. 108. 27 PLR. 314, 
27 Cr L.J. 776. 95 I C 312, A.IR 1925 Lah 3(S; Rofoo ^/of. 27 CrLJ 1101. 9oIc’ 
867; Dthaii Lai Sud v. Emp. 41 CrLJ. 204 (205). 185 I C 588. A.I R. 1939 Lah. 
529, 41 PLR 652 Inspite of the nght of appeal given under sec 4763 to persons 
against whom an order is made or persons whose application for an order under &. 476 has 
been refused, matters under this section are not matters of private Lticaiion between 
individual parlies and should not be so treated. They are matters which alTect the 
administration of public justice, and when a Court has deeded to make a complaint 
m the public interest, a supenor Ccuit should b« reluctant tp interfere with such 
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lapse of a considerable time would be open to the objection that it was made after 
an undue delay — Seshamma v. Vtnkamma, 22 L.W. 863, 27 Cr.LJ. 280 ( 282), 92 
T.C. 456. - , 

^Vhere an appeal is preferred against the original case, the Court is justified in 
waiting till the disposal of the ap^al, before directing a prosecution under this section 
—Attar Singh, 18 Cr.LJ. 337 (338), 1916 P.R. 29; Cendan Singh. 3 C.L.J. 302; SH 
Nana Maharaj, 16 Bom. 729; Itfulty halt, 6 Cal. 308; Khan Muhammad, 4 Lah. 58. 
See sub-section (3). i 

IVhere proceedings for directing a prosecution are commenced m the course of a 
judicial proceeding or so soon thereafter as to make the former substantially a conti- 
nuation ol the latter, the final order directing the prosecution will not be vitiated by the 
fact that it was passed more than a year aftemards—Venkatasubbayya, 1919 M.WJ'l- 
112, 20 Cr.L.J. 172, 49 I.C. 492. But the Court will set aside an order directing a 
prosecution if it is passed so long after the .offence that the delay is oppressive or 
scandalous — Ibid. 

1253. Revision: — Power of Seniam fudge A Sessions Judge has no power 
to interfere with an order under sec. 476, nor with a complaint under sec. 195 made by a 
Magistrate— 23 Mad. 205 (260); Gopal Batik, 34 Cal. 42 (45). If the Sessions 
Judge is of opinion that the order ^uld be set aside, he should refer the matter to the 
High Court— /fanAu v. Natabar, 15 CrL J. 1 (CaL); Arjun v, Biro, 15 CrJ..J. 16 (17). 
It IS the High Court which alone has the power to interfere wfith an order under sec 476; 
a Sessions Judge has no such power— Copal Batik, supra. 

Power of High Court .—In EranpoH AOtan, 26 Mad. 98, it was held that the effect 
of the words "as if upon complaint made and recorded under sec 200” was that the 
order under this section was merely a complaint and not an order, and, as such, was not 
subject to revision by the High. Court Whereas in various other cases it was laid do^ 
that these words did not mean that the proceedings of the Court directing prosecution 
were to be taken merely as a complaint and not as an order; the order of prosecution 
was, therefore, subject to revision — Ottupura Narayanan, 33 Mad. 48 (F.B.) ; Stinivasalit, 
21 Mad 124; Bal Gangadhar Ttlak. 26 Bom. 785; Copal Barik, 34 CaL 42 (46) S 
Chaudkuti Mahomed hharul, 20 Cal. 349; Mathura Das. 16 All. 80. The decision in 
26 Mad. 98 (supra) must be deemed as overruled by the Full Bench case of 33 hfad 48- 
In NoroJifca, 13 Mad. 144, h was hdd that the High C^il had no power to interfere on 
appeal with a complaint duly made by a Court under sec 476, but the Judges indicate 
that they were of opinion that if sufficient cause were shown they might have interfereo 
in revision. Further, it is the intention of the Legislature that an order under this 
section is subject to revision. This will be evident from the amendment made in IS-J 
to the effect that the Court shall record a finding. "In order to give efffCt to euf 
deciyon that proceedings under sec. 476 should be aibject to revision we have intTOWiceo 
words which will make it necessary for the Court to record an order"— Beporl of W 
Joint Committee (1922), 

1254. When High Court will interfere and when not: — Orders 
porting to be made under this section are open to revision by the High Court when they 
have been made during proceedings held entirely without jurisdiction— Suryenorflyu'ic 
29 Mad. 100, When the Lower Court has proceeded upon merely fanciful grounds or 
grounds so enviously wrong that it could not be said to have formed a serious judicia 
opinion at all, then the High Court will interfere and set aside the order of the 
below— Alaffidar, 23 AH. 249, 1901 A.WJ4. 59; Parshotamdas. 25 BoniLR. 282. 24 
Cr.L.J. 359, A I.R. 1923 Bom. 201; Abdul Husen. 9 N.L.R. 184, 15 CrLJ. 33 (34); 
but where the Lower Court has arrived at a ju^ciai opinion on substantial grounds 
and the order shows that the Court has acted with circumspection and mature delibera- 
tion. the order should not be interfered with, merely because the High Court disacrew 
with that opinion— A/amdar, 23 All 249; Mata Ralan v. Mahabir. 4 AL.J. 3®- ' 
Cr.L.J. 1? Abdul Husen, supra; Paulat, 14 Ni-R. 16, 18 Cr.L.J. 1015‘(1016). 
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the ‘ und sputcd and indisputable facts speak . for themselves, - and on those facts a 
responsible officer of the Government after obviously careful consideration, has sought 
to prosecute the petitioner in order to vindicate public justice, and the conditions 
laid down in sections 195 and 476 have been observed, mere technicalities should 
not be permitted to interfere ^Mth the course of justice — Ram Prasad. 37 Cal. 12 (21). 
The question whether a complaint ^uSd be made under sec. 476 is almost invariably 
a matter of discretion, and the High Court is always loath to interfere except in 
extraordinary cases — Ranjil Nardn v Ram Bahadur, 5 Pat. 262, 7 PL.T. 114, 27 
CrLJ. 641; Httalal. 33 CrL.J. 860. 139 IC. 543, 13 P.L.T, 370, 1932 Cr.C. 640, 
A I.R, 1932 Pat 243, Ind Rul. 1932 Pat 245. See also Beyas Narain Smsh v. 
Dasrath Singh, 37 CrLJ. 838. 163 IC 451, ^IR. 1936 Pat. 382, 17 P.L.T. 276. 1936 
Cr C 581. Ordinarily the High Court is reluctant to interfere with orders where the 
Courts below, after a consideration of the entire material on the record, have come 
to the conclusion that an offence has been committed, which it is desirable, in the 
interests of justice, to send for inquiry to a Magistrate — Nand Lai v. Emp., A I.R, 
1937 Lah. 867, 39 P.LR. 812, 172 IC. 942. If the trial Court or the Court to which it 
is subordinate thinks that no complaint should be made, then it is not desirable that 
the High Court should interfere — Somabhai v. Adtbkat, 48 Bom. 401, 25 BomLR. 
289. Revision should be granted if there be some error of law, some Irres-slarity, 
some abuse of or failure to exercise jurisdiction, and not simply because the Revisional 
Court has formed a different opinion from that of the Court below about the case— 
Canda Singh v. BisaH. 18 P.R 1902, 73 PLR I 9 IK 5 Behan Lai Sud v. Emp.. 41 
Cr.LJ. 204 ( 203), 185 I.C. 588. A.I.R 1939 Lab. 529, 41 P.LR. 652. Sec also Dawood 
Rowthtr V Abdul Kadar Rowtber. 40 CrLJ 312 (314), 179 I.C. 980. AIR. 1938 
Mad. 976, 48 M.L.W. 441. 1938 MW.N 1009, (1938 ) 2 MLJ. 843 Where an 
order was made on insufficient grounds and no further action was taken by the Court 
for more than a year, it was held that this was a case in whidi the revisional powers 
of the High Court might properly be exercised and the order set aside — Zolim StngA, 
1901 A.W.N. 177, 

Formerly, when sec, 195 enabled a private person to obtain sanction to institute a 
prosecution, and when no appeal was provided for from an order by a Magistrate under 
sec. 476, it was sometimes desirable for the High Court to interfere in revision, because 
sanction was frequently used merely as a means of blackma)!, and orders under sec 476 
were passed occasionally by inexperienced Magistrates Now, after the change effected 
in 1923, the choice of instituting a prosecution is not placed in the hands of pnvate 
persons, but is left to the Court, and the person who is the subject of the complaint 
has a definite right of appeal to a supenor Court This being the situation, it does not 
seem to be the function of the High Court, unless the arcumstanccs are altogether 
outside the ordinary, to examine in reviaon the ments of the complaint with a %-iew to 
discovering whether it is Mcly to result in a conviction Moreover, when a Magistrate 
presiding over a Court and a responsible Court of Appeal are agreed that a prosecution 
IS necessary in the interests of justice and in accordance with public policy, it would be 
extremely difficult for the High Court to interfere in revision and to declare that the 
prosecution is not m the interests of a public policy Suclt a course is not even m the 
interests of the accused person as it depnves him of the only means of clearing his 
character which would otherwise remain affected by the fact of the compla nt having 
been made and endorsed by the Court of appeal — Bthram. 7 Lah. 108. 27 PLR. 314, 
27 CrLJ. 776. 95 1C 312, AIR Lah 3(6; Kaloo A/el. 27 CrLJ noi 96 IC 
867, Dehari Ul Sud v. Emp. 41 CrX.J 2(>« (2(S). 185 I C 5S8, A I R. 1939 Lah. 
529, 41 PLR. 632 Inspitc 0 / the nght of appeal given under sec 4763 to persons 
against whom an order is made or persons whose application for an order under s. 476 has 
been refused, matters under this section are not matters of pnvate Ltitation beiweeri 
individual parlies and should not be so treated. They are matters wh.ch a.'Icct the 
administration of public justice, and when a Court has decided to make a complamt 
in the pubhc interest, a supenor Court should be reluctant t? interfere with suefj 
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exerrise of discretion — Puma Chandra v. Shaikh Dhalu, 34 C.W.N. 914 ( 923), 1930 
Cr.C. 1129, 52 CXJ 87. 

Revision of proceedings of Civil and Revenue Courts: — When a Munsiff 
or Sub-Judge or District Judge takes proceeding under this section, he acts as a Ciyif 
Court, and the proceedings cannot be interfered mth by a Criminal Bench of the 
High Court in Revision under sec. 439. The power of revision under secs. 435-439 
is confined to records of inferior Crimiml Courts. When an order is passed by a 
Civil Court making or refusing to make a comj^aint under this section, the High 
Court can interfere only under sec. 115 of the Civil Procedure Code, or sec. 15 of 
the High Courts Act or sec. 107, Government of India Act — Har Prasad, 40 Cal. 477, 
17 C.W.N. 647, 14 Cr.L.J. 197, 17 CX.J. 245, 19 I.C, 197 (F.B.); Puma Chandra v. 
Shaikh Dhalu. 52 CLJ. 87, 129 I.C. 561, 'A I.R. 1930 Cal. 721, 58 Cal. 374, Ind Rul. 
1931 Cal. 209. 34 C.W.N. 914 ( 916), 1930 Cr.C. 1129; Surendra Nath v. Susil. 35 
C.W.N. 775 (778). 1931 CrC. 756. AI.R. 1931 Cal. 604, 134 IC. 1063, 33 Cr.LJ. 
38. 59 Cal. 68, Ind. Ru! 1932 Cal. 23; Bhup Kanwar, 26 All. 249, 1904 A W.N. 15, 1 
Cr.L.J, 73 (F.B); Sahg Ram V. Ramjt. 28 All, 554; Kashi Shukul, 38 All 695; 
Banwari Ld v. )hunka, 24 A L J. 217, 27 Cr.L.J. 278; Jagannath v. Rajagopdlachari, 
12 P.LT. 671, 1931 Cr.C 699, A.I.R. 1931 Pat 411; Faujdar. 26 Cr.LJ. 1565, 90 
I.C. 445, A.I.R. 1926 Pat 25; Babu Ram. 16 NLR. 23, 55 I.C. 286; Maung Po v. 
A/«tM Kurpan, 10 BurL.T. 32, 17 Cr.LJ. 316 (317); Ko Maung v. Ma, 10 Bur.L.T. 
13, 18 Cr.L.J. 121; Btsmilla v. SAaHr Aii, 4 Luck. 155; Kartmulla v. Rameskwat, 51 
All 344; In re Chennagoud, 26 Mad 139, 2 Weir 197; Venkanna, 31 ML.J.' 440, 
36 I.C. 483. A.I.R. 1917 Mad, 971, 17 CrLJ. 515, 20 M.L.T. 252, 4 ML.W. 383. 
1917 M.WN, 130 (F.B.); Abdul Hag v. Sheo Ram, 49 All. 536; Ejas AH Khan, 
24 OC. 367; Nawab AU v. Madhuri. 3 O.W.N, 905. 28 Cr.L.J. 16; Thahur Das. 17 
OC. 25 (31). 15 Cr.LJ. 217 (219); Sheopal v. Mahendra, 35 CrLJ. 432, 147 1C. 
535, A.I.R 1934 Pat 55; Shha Prasad v. Paklad Singh. A.I R. 1935 All. 696, 1935 
A.W.R. (HC.) 792, 1935 AL.J. 943. If the Civil Court (e.g., Munsiff) refuses to 
institute a prosecution under this section, and this order of refusal is upheld by the Civil 
Appellate Court {eg., Subordinate Judge), the High Court cannot interfere ''ifii 
appellate order under sec. 439 of this Code but can do so only under sec. 115 of the 
Civil Procedure Code— Nawab AH v. Madhuri, supra. An order of the Small Cause 
Court under sec. 476 of the Code directing a prosecution for perjury can be interfered 
with only under sec. 25 of the Pitmoctal Small Cause Courts Act — Valab Das v. 
Maung Ba Than, 1 Rang. 372. 

Similarly, the High Court has no power in revision to interfere with an order passed 
bv a Revenue Court under this section; the application for revision should be filed 
before the Board of Revenue — Abdool Raoof. 4 AL J 701, 6 CrL.J 350; Asharfi Lai. 
39 All. 91; Pandit Congo Sahai, 15 Cr.LJ. 2 (Oudh); Nataraja Iyer, 36 Mad. 72 
(per Sundara Ayyar, J.); Raghunadha v. Covinda, 55 M.L.J. 798, 114 I.C. 161, A.IR. 
1928 Mad. 1032. Ind Rul. 1929 Mad 225 (FB). But see Rajah oj Mandasa v. 
Jagannayakalu. 63 ML.J 450, 140 IC. 331, AI.R. 1932 Mad. 612. 1932 M.WJ^. 350, 
36 ML.W. 292, Ind. Rul. 1932 Mad. 859. 55 Mad. 883 (F.B.), where doubts were cast 
on the correctness of the decision in Raghunadha v. Covinda, supra. 

In some cases, however, the High Court, in the exercise of its revisional jurisdiction 
under secs. 435 and 439, interfered with an order of a Civil Court directing a prose- 
cution under this section — Bal Gangadhar Ttlak, 26 Bom. 785 (789); Mathura Das, 16 
All. 80 (81); Biskan Singh v Amritsart. 1908 P.R. 5. 7 Cr.LJ. 281 (286). 103 P.LR. 
1908 (F.B.), Hart Ram. 116 IC. 711, AI.R. 1929 Lah. 676. 11 Lah.LJ 103. 30 P.LR. 
392, 30 CrLJ. 666. Ind. Rul' 1929 Lah. 567; Laehman. 32 Cr.LJ. 647, 131 I.C. 216, 
32 P.LR, 46. 1931 CrC. 169, A.r.R. 1931 Lah. 105. 

See Note 1255 & Note 1257 under the heading "Revision of order under this section. 

1255. Sec. 115, C. P. Code, and Sec. 439, Cr. P. Code, compared:— 

If an order under sec. 476 (or under sec. 476A or 476B) is passed by a Criminal 
the application for revision Jies under sec. 439 of thi? Code; whereas In case of an order 
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.under sec 476 (or 476A or 476B) passed by a CiinI Court, the application for reviaon 
•Rill lie on the ctvil side of the High Court, under sec. 115 of the C. P. Code The 
High Court’s powers of revision under the two sections are different. Section 439 of this 
Code enables the High Court to call /or the records of an inferior Criminal Court in 
order to satisfy itself as to the correctness, legality or propriety of an order pa^d by 
such Court; i e., the High Court has power to interfere whenever it finds the order to be 
iruoTTCct, illegal or impjoper. But its power under sec. 115, C. P. Code is narrower, 
and can be exerased only where the lower Court has failed to exercise its jurisdiction 
or has exceeded its jurisdiction or has exercised its jurisdiction illegally or with 
irregularity. If the Civil Court has properly exercised its jurisdiction in making a 
complaint under sec. 476 or 476A or 476B, the High Court has no power to interfere 
under sec. 115, Civil Procedure Code, even though the complaint is based on a faulty 
application of the facts or on a faulty view of the law or is based on insufficient grounds 
or on WTong grounds — Abdul Haq v. Shco Ram, 49 All. 536, 25 AL.J. 569, 28 Cr.LJ. 
296; Puma Chandra v. Shaikh Dhalu, 34 C.WN. 914 (916), 1930 Cr.C 1129, 58 
CaL 374, 32 Ct.UJ. 377, 52 CL.3. 37, A.1R. 1930 Cal 721, Ind Rul 1931 Cal. 209. 
In the Allahabad case, Ashworth, J , has suggested that some amendment of the law is 
necessary to give larger powers to the High Court under sec. 115, C. P. Code. 

Sec Note 1257 under the headings "Procedure m appeal” and "Revision of order 
under this section", 

1255A. Review; — If the Court at first refuses to make a complaint under this 
section, cannot subsequently make a complaint, because the subsequent order would 
amount to a review of the first order of refusal— Kh/awdr v. Ramaswami, (1911) M.W.N. 
431, 12 I C 644 (645) This Code generally makes no provision for a review. In vuew 
of an appeal being now allowed by sec 476B, it is undesirable that a Court should 
review its order refusing to make a complaint — Ram Prasad, 49 All 752, 28 Cr L J. 543, 
25 AL J. 639. But see [aiat Ram v Emp . in Note 1259; Kunjo Chaudhry, 39 CrLJ. 
353 (356), 16 Pat 650, 19 PLT 21. 1938 PW.N 41. 173 1C. 742. 4 BR 332, 10 
R.P. 443, AIR 1938 Pat 99; and Vtlhoa Raghojt v. Emp. in Note 1257. See also 
Notes 634B and 1248A. 

Costs; Courts have junsdiction to award costs to one party or the other only 

where the parties are the same as m the avnl litigation; but if a Magistrate makes an 
application to a Munsif to make a complaint in respect of a forgery commuted m a clv^l 
suit decided by the Munsif, and that application is dismissed, the Munsif cannot award 
costs against the Magistrate, as the latter iras not a party to the civil suil-^Rehari Lai, 
51 All 338, 27 ALJ 62, AIR 1928 All. 588 ( 590), 114 IC 741, 1929 ALJ. 62, 
Ind. Rul. 1929 All 277 The Bombay High Court has also held that in proceedings 
under sec 476, Cr. P C , the Court acts as a Civil Court, and that the Civnl Court 
would have jun&dictioa to award costs to one or the other party where the parties were 
the same as those m the civil litigation Ar application under sec. 476, Cr. P. C, 
being in the nature of a civil application the Court has full junsdiction to award costs 
— Bhaguaiidas Narandas v D D Patel & Co. 4l CrLJ. 526 (531), 187 IC. 867, 
AIR. 1940 Bom 131, 42 BomLR 231, ILR 1940 Bom. 403. 

See Note 634B. 

476A. The pozver conferred on Civil, Revenue and 
_ . _ ^ Criminal Courts by section 476, subsection 

Supenor Court may , . •* , . \ , r 

complain where subordi- (i) may bc cxcrciscd, ui rcspcct of any 

iodo*»^*^ omitted offence referred to tlicrcm and alleged to 

have been committed in or in relation to any 
proceeding in any such Court, by the Court to zvliich such former 
Court is subordinate zeithin the meaning of section 195, sub- 
section (j), in an^’ case in zvhich such former Court has neither 
made a complaint under section 476 in respect of such offence 
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nor rejected 'an application for the making of such 
and, where the superior Court makes such complaint, the provi- 
sions of section 476 shall apply accordingly. _ 

1256. This section has been added by s^on 128 of the Cr. P. C. Amendment 
Act XVIII of 1923. Under the old law, there was a conflict of opinion as to whether 
a superior Court could take action in respect of an offence committed before a subordinate 
Court In Mahadeo. 27 Cal. 921; Mathura. 16 All. 80; Codat Shah. 9 C.WJ^. 1030; 
Lake Nath. 10 C.W.N. 1091; Arumugan, 2 Weir 598, it was held that the superior Court 
could not take action in respect of an offence which was not committed before itself 
but before a subordinate Court; whereas in Lakskmidas, 32 Bom. 184 (192); Hajkumar, 
I P.LJ. 298, 18 Cr.L.]. 135 (136); and Chandra Kishore, 21 C.WJJ. 755. it was held 
that the superior Court had that power. The present section adopts the latter wew. 

Where an application under sec. 476 is pending before the original Court (in which 
the offence has been committed) for a very long time, and has not been rejected by 
that Court, there is no objection to the superior Court taking such action as could be 
taken by the original Court under see. 476 — Ramdas, 26 Bom L R. 713, A.I R. 1924 
Bom. 511 (512), 25 Cr.L.J. 1287. But the superior Court should not interpose soon 
after an application under sec. 476 has been made to the original Court, and is pendmg 
In that Court. The superior Court should allow the original Court to conclude the 
proceeding— Ra/dftsri v. Rameshiear, 49 All. 460, A.I.R. 1927 All, 469 (470). Where 
a person instituted a false case before a Bench of (2nd or 3rd class) Honorary Magis- 
trates, but they took no action against that person, the District Magistrate could order 
the prosecution of that person under this section— A/ofi Ram, 25 CrL.J. 566 (567), 
85 I.C. 710, A.I.R. 1925 All. 410. If a false charge is made by a person before a 
Magistrate of the 1st class, who takes no action under sec. 476, a complaint against 
that person under sec. 211, 1. P. Code should be made by the Sessions Judge and not 
by the District Magistrate, since the 1st ebss Magistrate is subordinate to the Sessions 
Judge and not to the District Magistrate. If the District Magistrate makes the com- 
plaint, It is ultra vires, but that does not prevent the Sessions Judge from making a 
complaint on his own initiative — Culab. 26 Cr.L.J. 923 ( 924), 86 I.C. 987, A.I.R. 
1925 All. 667. 

Section 476A must be distinguished from sec. 476B. If the subordinate Court has 
neither made a complaint nor refected an application for the making of a complaint 
under see. 476, then the superior Court can lake action and make a complaint under 
see. 476A. But where the subordinate Court has rejetted an application for the making 
of a complaint, then the procedure which is contemplated by this Code is by way of 
an appeal to the superior Court under sec 476B — Chandra Kumar v. Malhuriya, 52 
Cal. 1009, 29 C.WJ^. 1035. 26Cr.L,J. 1569 (1570). See also Jakan Khan v. Emp, 39 
Cf.LJ. 698, 176 I.C, 116, 11 R,L. 164.. 40 P.L.R 136. A.I.R. 1938 Lah. 429, where it 
has also been held that the Court is not concerned with the reasons for which the 
application was dismissed (so long as the procedure was regular) and had it been the 
intention of the legislation that ‘rejection’ in sec 476A, Cr P. C.,, should not include 
rejection on the ground that the complainant did not appear to prosecute the application 
as he ought to have done, it would presumably have made this clear. See Note 1248A. 

The word "rejected” means rejected after consideration on the merits; merely to allow 
the application to be withdrawn without consideration of the merits does not amount to 
rejection— V'osHdci-mof. 23 S L R. 29, 37 CrXJ. 1051, 112 I.C. 475, 11 A.I.Cr.R- 360 

V’hcre an appeal a-ainst the order of a Munsif refusmg to make a complaint was 
rreferred. und:r sec. 476B. to the District Judge who transferred it to the Subordinate 
Judge and the latter dismissed the appeal on the ground of limitation but decided to 
ta' c action suo mofu under this section, held that the Subord rate Judge was not the 
Court fo wh’ch appeals from orders of the Munsif ord narily lay, and, therefore, he was 
not a "thorised under this section to make a complaint — Faitzdar v. Narendranath. 
Cr.LJ. 1061. 150 IC. 239. 15 PLT. 303. AIR. 1934 Pat. 366. 
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The Deputy Commissioner in the exercise of his powers as superior Court under this 
section has authority to direct a complaint being made in respect of an offence com- 
mitted in the course of mutation proceeding in the Cdurt of a Tahsildar who is subordi- 
nate to him when dealing \vith a mutation case — Sajjad Husain, 36 CrLJ. 319, 153 
LC 346, 1935 O.W.N. 28. 

Under this section the power, which a Subordinate Judge as Election Commissioner 
could have exercised under sec. 476, is exercisable by the Court to which he is subordinate 
vnlhin the meaning of sec. 195, sub-sec. (3), ic, by the District Judge as the principal 
Court having ordmary original civnl junsdiction within the bcal limits of whose juris- 
diction the Election Court was atuate — Mahabalcsuarappa v. Gopalasuami, A.I.R. 1935 
Mad 673 (679), 1935 M.W.N. 152, 41 ML.W. 503, 156 IC. 311, 36 Cr.L.J. 895, 58 
Mad. 934. 

^\'here a Subordinate Judge is alleged to hav'e abetted an offence under sec, 193, 
I. Pi C , in course of a suit in his Court and the District Judge as superior Court has 
transferred the suit to senior Subordinate Judge but has retained the proceedings under 
sec. 476, Ct. P. C , to himself, the effect of this order is to tal'.e away the power of 
senior Subordinate Judge to make complaint and hence the latter Court’s order refusing 
to make complaint on the ground of befc of junsdiction is nght. The District Judge 
as a superior Court has junsdiction to deal with the matter under this section — Bckari 
Lot V. Abdul Qadu. AIR. 1940 Lah. 292 ( 298), 41 Cr.LJ. 843, 190 IC. 178 

There is no rule having the force of law which requires a power of attorney to be 
filed with an appeal from an order on a petition under this section— f/are/iaron v Hirpa, 
A.I.R. 1935 Lah. 677, 36 CrL.J 1485, 158 IC. 1005, 1935 CrC. 1039, 

See Note 631. 

476B. Aliy person on zvltosc application any Civil, Revenue 
. . .or Criminal Court has refused to make a 

complaint under section 476 or section 476A, 
or against whom such a complamt has been made, may appeal to 
the Court to which such former Court is subordinate within the 
meaning of section 195, subsection (3), and the superior Court 
may thereupon, after notice to the parties concerned, direct the- 
withdrawal of the complaint or, as the case may be, itself make 
the complaint which- the subordinate Court might have made 
under section 476, and if it makes such complaint, the provisions 
of that section shall apply accordingly. 

This section has been added by section 128 of the Cr. P. Code Amendment Act, 
XVIII of 1923 Under the old law, when an application was made to a Munsiff askmg 
him to take action under sec 476, and the Munsifi refused to do so, it was held that bo 
appeal fay to the District Judge against the order of Uie Munsiff — BhagiTathi v. Suraj 
Mai, 12 A L,J 684, 15 Cr L J 575. This ruling is now rendered obsolete by the present 
section. 

1257. Scope: — Tins section cannot have any application to a case where the 
complant was not made under see 476, Cr P. C.. but under sec 70 of the Provi-oa; 
Insolvency Act (V of 1920) — ^^adan Mohan Satkar v Emp, 40 CrLJ. 335 (33g) 

ISO I C 237, A I R. 1939 Cal. 264. I L R (1938) 2 Cal 478, 42 C.1Y.X. 757. ’’ 

The junsdiction of the Court of Sess.on only anscs under this scctoi whaj 
Court subordinate to it has directed the filing of a complai.nt or refused to mat * 
complaint under see. 476 or 476A, Cr P Code When the Subordua:; Court oa * d 
no such order, the Court of Session has no jurisdicuon to lake aetjoa and 
scclion-ira/iJ Afi. 35 CrLJ 824, 148 IC 1075, 8 Luck. 638. U aWV 
CrC 1015. A.I.R. 1934 Oudh 344. ' ' 
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A person vfho has made no application for action being taken under sec. 476, 
Cr. P. C., has no right of appeal under tWs section — Narotam Das v. Bhagawan Das, 
A.I.R. 1939 Ail 79 (80), 179 I.C. 673, 1938 A.W.R (H.C.) 747, 1938 A.L.J. 1196^. 

When an application is dismissed for default, there is no sanction (now complaint) 
given or refused by the Court and no appeal lies The only jurisdiction which the 
superior Court has under the circumstances is to revise the order dismissing the'applica- 
tion as for default — Copal Siddeshtvar, 32 Bom 203 (205). This section gives an 
appeal against a refusal to make a complaint, not against a dismissal for default, an 
order which does not seem to have been contemplated by the Xm—Jawala Parshad v. 
Ram Parshad, A I.R. 1940 Lah. 526. 

When a complaint, under sec. 476, Cr. P. C., is made against several persons, each 
of them ought to prefer a separate appeal — Maromma, 34 Cr.L J. 92, 1933 M.Cr.C. 25, 
140 I.C. 756, A.f‘.R.-1933 Mad. 125, 1933 CrC 157, 1933 100, Ind. Rul. 1933 

Mad 43. 

The remedy open to a person aggrieved by a complaint made under sec. 476 should 
be limited to an appeal under sec. 476B and it is not permissible to call the complaint in 
question in the course of an appeal against conviction— Ah' Ahmed, 55 CLJ. 336, 1932 
Cr.C. 545. 34 Cr.L.J. 39. 140 I.C 544, A I R. 1932 Cal 545, 1932 Cr.C. 545, Ind. Rul. 
1933 Cal. 11; Jabbar Alt, A I.R. 1929 Cal. 203, 49 C.L.J. 193, 116 IC. 632, 30 Cr.L.J. 
656; U Kadoe, 37 Cr.LJ. 1008. 164 I.C. 769, A.I.R. 1936 Rang 369, 1936 Cr.C. 771; 
Kunjo Chaudhry v. Emp. 39 CrLJ. 353 (356), 173 I C. 742, 16 Pat. 650, 19 P.L.T. 
21, 1938 P.\V.N. 41, 4 B.R. 332, 10 RP. 443, AIR. 1938 Pat. 99; Vithoo Ragkoji v. 
Emp„ A,I.R. 1938 Nag. 487 (490), 1938 N.L.J. 285, 40 Cr.L.J. 388 (391), 180 I.C. 
’577. See also Jugeshwar Singh. 15 Pat. 26. A.I R. 1936 Pat. 346, 17 P.L.T. 234. 37 
"Cr.L.J. 893, 164 I.C, 86, 1936 CrC. 537 cited in Note 1408 and Ramdeni Paihak v. 
Emp., 39 Cr.L.J. 358 (359), 173 I.C. 738, 10 R.P. 432, 4 B.R. 327, A I.R. 1938 Pat. 14S. 

TWs section applies where a complaint has been made under sec 476, which apin 
refers to offences under clauses (b) and (c) of sec 195 An offence under sec. 174 or 
182, I. P. Code, falls under clause (a) of sec 195 and is, therefore, not an offence for 
which the Court can make a complaint under sec. 476. So. an order of a Magistrate or' 
Distrirt Judge (as a public servant) making a complaint for an offence under sec. 174 or 
182, I. P. Code is not appealable under sec. 476B — P. /. Money, 6 Rang. 529, 29 Cr.L J. 
■812; BrijendTa, 28 Cr.L.J. 547, 102 IC 483. 8 A.lCrR. 55, AIR. 1927 AU- 828; 
Yusuf Alt v. Lachmi, AIR 1931 All. 630. 53 All 594, 1931 AL.J. 366, 132 I.C. 419, 
1931 Cr.C. 926. See also Bajrang MaTWari v. Durga Prasad, 'A.I.R. 1937 Pat. 31, 
17 P.L.T. 747, 1936 P.W.N. 747, 166 I a 870. 38 Cr.L J. 292 But the Appellate Court 
can withdraw the complaint under sec 195 (5)— Bnjcndra, supra. See Note 634A. 

An appeal lies under this section against an order passed by a Court making a 
. complaint under sec. 476 even where the order was passed i«o molu and not on the 
application of any person — Namberumal v. Nainiappa, 59 ML.J. 850, 32 Cr.Lj- 200 
(201), 54 Mad. 331. A.r.R. 1931 Mad 16. 32 MLW. 513, 1930 M W.N. 991, 128 IC 
719 (dissenting from Sattos, 30 Cr,L J 163. 113 I-C 537, A I.R. 1929 Lah. 9, Ind. Rul- 
1929 Lah. 185); PrahJiu Dayof, 31 PLR. 153, 32 CrLJ. 30; TMtq;, 11 Lah. 55. 
30 Cr.L.J. 1019 (1024), 119 I C. 265. AIR. 1929 Lah. 641. 1929 CrC. 205, 31 P-LR 
464, 1929 Ind. Rul. 857; Ram Prosad. 52 All 79. 120 I C. 113. A.LR. 1929 All. 899, 
1929 Cr.C. 491, 1930 A.L.J. 203, Ind. Rul. 1980 All. 1; Mester Zodpa, 37 Cr.L.J. 1043, 
164 I.C 1(S7, A.I.R. 1936 Lah 828, 38 PX.R. 16. 1936 Cr.C 796. 

This section is not intended to be exhaustive, but provides powers supplementary to 
those wh'idi are given m Chapter XXXI — Surendra v. Susil, AIR. 1931 Cal 601, 35 
C.WN. 775. 59 Cal 68. 1931 Cr.C 756, 134 I.C 1063, 33 Cr.L.J. 38. 

DeSit^ of appellant: — The right of appeal under this section does not sun-dv^ 
on Ihc death of the appellant before hearing! the appeal abates — Nthal v. Ramji. 
47, AIL 359. 26 CrL.J. 1008, A.I.R. IKS AD. 62a 
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Time of filing appeal: — An appeal cannot be filed until a complaint has 
actually been made— Bal Covind, A.I.R. 1935 Nag. 199, 36 Cr.LJ. 1371, 158 IC. 496, 
1935 Cr.C. 1096. 

To which Court appeal will He: — ^'fhe appeal will he to the Court to which 
the tnal Court is suboidinate. For the meaning of the term ‘subordinate’ see Note 631 
under sec. 193. 

This section indicates with suSkient dearness that the Court to which the appeal hes 
is one to which the Court making or filing the complaint is subordinate; in other words, if 
it is a Ciiif Court which has made an order under s. 476, the appeal against such an order 
must he to and be heard by the authon^y or tribunal to which such Ctvtl Court is subor* 
dinale. Thus, if the order is made by a Munsif, the appeal would he to the Distnet 
Judge (i.e, the Appellate Court exerasing Ctvtl appellate jurisdiction) — Nasaruddm, 
53 Cal. 827, 99 I C. 124, 28 CrL.J. 92 (93). A mere mistake of the office in putting the 
appeal under the list of cnminal cases, instead of in the hst of civil cases, is not material. 
Thus, where an appeal from an order of a Munsiff was preferred to the District Judge of 
Meerut, but the derk of the office made the mistake of heading the proceedings as "in the 
Court of the Sessions Judge of \feerut," and gave a number of criminal appeal, but the 
Dist. Judge signed as "Dist Judge’’ (and not as Sessions Judge), held that the mistake of 
the office was immaterial and did not afiect the prooiedings, as the Judge really acted as 
District Judge and not as Sessions }udgt—Hikmatul}ak v. Sahtta, 53 All. 416, 32 Cr.L J, 
367 (368). An appeal under this section from an order of an Assistant Sessions Judge 
lies to the Court of Session and not to the High Cowi—Nogendra, 34 Cr.L.J. 628, 143 
I C. 703, A.I R. 1933 Cat. 192, 37 C WJ4. 192, 1933 CrC 243, Ind. Rul. 1933 Cal. 464, 
60 Cal. S96 See Note 631. 

Procedure in appeal: — An appeal under sec 476B, from the order of a 
subordinate Civil Court (Sub-Judge) to a superior Civil Court (District Judge) must 
be dealt with as a miscellaneous Ctvtf appeal regulated by the procedure of 0. XLI, 
Cml Procedure Code — Hcmtd Alt v Madhusudan, 54 Cal 355, 31 C.W.N. 281 (per 
Duval, J , ChoUner, J , contra) r Nasaruddm, S3 Cal 827, 99 7 C 124, 28 Cf.L J. 82 
(93); Mahenira, 49 CL.J. 374, 1929 CrC 54 (55). AIR. 1929 Cal 428. In a later 
Calcutta case also, it has been said that applications ongmatmg in Civil Courts must 
be dealt with according to the provisions of the C P. Code, and, therefore, the District 
Judge, on appeal, can remand the’ease for further inquiry under 0. XLI, C. P. Code— 
Surendra Nath v S«sd, 35 C.WN. 775 (777). 1931 CrC. 756, A.I R. 1931 Cal 604, 
134 I C 1063, 59 Cal 68. But it has also been stated in this case that the provisions 
of Cr. P Code under Chapter XXXI may also apply to matters arising under secs. 476, 
476A, 476B, and, therefore, the order of remand may come under sec. 423 (1) (b) and (c) 
of this Code. A Full Bench of the Madras High Court has followed the \-iew adopted 
in this Calcutta case — Janardana v. Lahsbmi, A I.R. 1934 Mad. 52, 38 M L.1V. 940, 65 
M L J. 873, 1934 Cr.C. 52, 57 Mad. 177, 6 R 5L 330, 1933 M.1V.N. 1476. 35 CrX J. 
392, 147 I.C. 351 (FB.) The Nagpur High Court has also followed the view taken 
m Nasiruddin Khan, supra, and has held that the Appellate Court hearing an appeal 
from an order of a Civil Court umler this section has powers conferred on him by 
0. 41, Civil P. C, and under rue 27 of that order he is enUtled to take further 
evidence if he requires that cv-idence m order to enable him to dcade the case — 
Bholanath v, Achheram, A I.R, 1W7 Nag. 91, 169 I.C. 816, 10 R.N. 20. But a Full 
Bench of the Lahore High Court has held that the procedure of an appeal under this 
section must be governed by the Criminal Procedure Code, irrespective of whether the 
tnal Court be a Civil, Cnminal or Revenue Court. The Appellate Court cannot 
a remand to the trial Clourt — Dkanpai Jtai v. Balak Ram, 13 T-ih , 342, 1931 CrC. 
1065 (1066). A I R. 1931 Lah. 761, 133 LC 594. 33 Cr.LJ. 178. 33 P.L.R. 558 (F.B.). 
The Oudh Chief Court and the Bombay and Rangoon High Courts have followed this 
view in Mendi Bat v. Ram Adhtn, A.IJL 1935 Oudh 59, 158 I-C. ICM, 11 O.^V2v^ 1469, 
1934 OL.R. 949, 10 Luck. 335. 1935 Cr.C 113. 36 Cr.LJ. 254; Bkalu Sadu .Mali, 39 
Cf.LJ. 495 (497), I.L.R. 1938 Bom. 331. 174 LC. 780, 10 HB, 495. 40 BoaXJL 297, 
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AI.R. 1938 Bom. 225 (FB.), and Atdul Hussain v: Mohamed Ibrahim, A I.R. 1937 
Rang 526 respectively. The Full Bench'd the Allahabad High Court has also held that 
a Court hearing an appeal under sec. 476B, Cr. P. C., has no iuiisdiclion to return 
the case to the Magistrate with direction to take evidence and then to dispose of the 
matter afresh. It is, however, open to the Appellate Court when it finds that the 
.Subordinate Court has not made a proper enquiry to report the matter to the High 
Court on its revisional side and in such special cases the High Court can pass any 
orders that it considers just and fit. By enacting see. 476B, Cr. P. C., the Lepslature 
did not intend to confer on the Appellate Court tlie powers conferred by secs. 423 
and 428, Cr. P. Code— A/an«i Lat v. Emp., 38 CrL.J. 561 (566), I.L.R. 1937 All. 
517, 168 I.C. 434. 1937 A.W.R. (H.C.) 290, 9 R.A. 639, 1937 A,Cr.C. 94. 1937 A.L.R. 
360, 1937 AL.J. 192, A.I R. 1937 AIL 305 (F.B.).. But in recent Calcutta, ■ Madras, 
Nagpur and Patna cases it has been held that appeals under this section are subject 
to all the provisions applicable to criminal appeals laid down in section 419 and 
the following sections. Consequently, such an appeal can be summarily disposed of 
by the District Mapstrate under section 421— A/cAomed Boyatulla, 34 C.WJ^. 923, 32 
Cr.LJ 325, 1931 Cr.C. 35, A.IR. 1931 Cal. 3, 58 Cal 402, 129 IQ 317; Baidyanalk 
Ciri, 12 P.L.T. 335, 32 Cr.L.J. 735 (736); Krishttamachari, AIR. 1933 Mad. 767, 
1933 M.W.N, 902, 65 M.L.J. 534. 38 ML.W. 564, 1933 Cr.C. 1373, 147 I.C. 794; 
Surendra Natk v. Susif, 35 C.W.N. 776, 59 Cal. 68. 134 I.C. 1063, A.I.R. 1931 Cal. 
604, 1931 Cr.C 756, 33 Cr.L.J. 38, Ind. Rul. 1932 Cal. 23; Kunjo Chaudhry v. Emp.. 
39 Cr.LJ. 353 ( 356), 173 I.C. 742. 16 Pat. 650, 19 P.L.T. 21, 1938 P.WN. 41. 4 
B.R 332, 10 HP. 443, A.I.R. 1938 Pat. 99; Vithoo Raghoyt v. Emp, AI.R. 193S 
Nag. 487 (489), 1938 NLJ. 285, 40 Cr.L.J. 388, 180 I.C. 577; and the Appellate 
has also a power of Ttmzrtd—Krishnamachari, supra; Vttheo Raghoji v. Emp., supra; 
Surendra Hath v. Swsfl. supra; Kunfo Chaudhry v. Emp., supra. The jurisdiction that 
is exercised by a Court in filing a complaint under sec. 476, Cr. P. C., is a jurisdiction 
exercised under the Cr. P. C. and is therefore of a criminal nature. Ihere is no 
rule that everything done by a Civil Court should be regarded as being of a civil nature. 
The order of the (2ourt which is challenged in a superior Court is an order passed in 
exercise of criminal jurisdiction; the right of appeal is also provided by 'another 
provision in the Cr. P. Code. Therefore appeals from orders, under sec. 476, Cr, P. C., 
of Civil Courts including revisions preferred from appellate orders made under sec. 476B, 
Cr. P. C., are proceedings of a cnminal nature and should therefore be filed on tlie 
criminal side of the High Court and not on the civil side — D, S. Raju Gupta, A.I.R. 
1939 Mad. 472, ILR 1939 Mad. 439, 1939 M.W.N. 243, 49 ML.W. 330, (1939) 1 
M L J. 480. But see Kumaravel Nadar v. Shanmuga Nadar, under the heading "Revi- 
sion ol order under this section" in this Note. See also Serai Chandra v. Hart Charon, 
51 C.LJ. 45 (49). 

The Appellate Court has no power to take any additional evidence under sec. 428, 
for that section applies only to an a;^al under Chap. XXXI, and not to an appeal 
under sec. 476B— Somf Vannia v. Pertasuramt, 51 Mad. 603, A I.R. 1928 Mad. 391. 29 
Cr.LJ. 445; Dhanpat Rai v. Bdlak Ram, supra See also Seeniah v. Abdul, A I.R. 1930 
Mad. 483, 53 Mad. 688, 1930 CfC. 507, 58 MLJ. 414, 31 ML.W. 524. 123 IC. 809.- 

31 Cr.LJ. 602, 1930 M.W.N. 534.. But the Sind Court and the Allahabad High Court 
have taken a contrary view — Ramcband v. Lilaram, 25 S L R. 68, 1931 Cr.C. 733, 
134 I.C. 1007, A.I.R. 1931 Sind 115, Ind. RuL 1931 Sind 159; RahamatuUa v. Emp . 

32 I.C. 157; fagrup SAwfewI, 40 AH. 21 (24), A.I.R. 1918 AH 332, 42 I.C. 915. 19 
Cr.LJ. 4. 15 ALJ. 844; Mannt Lai v. Emp. 38 Cr.LJ. 561 (566).. 168 IC 431, 
I.LR. 1937 All. 517. 1937 A.W.R. 290, 9 R.A. 639, 1937 A.Cr.C. 94. 1937 ALR. 360. 
1937 A.LJ. 192, A.I.R. 1937 All. 305 (F.B.), where it has been laid down that there 
certainly is nothing in the language of see 510, Cr. P. C., which would pnnxnt an 
Appellate Cburt hearing an appeal under sec. 476B, Cr. P. C , from examin-ng a witness 
under that section. See also Abdul Hussain v. Alohamed Ibrahim, A.I.R. 1937 Rang 526. 

Itself make the complaint: — If the Appellate Court accepts an appeal agajist 
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an order refuang to make a complaint, it 'nould itself make the complaint} an order 
directing the subordinate Court to file a oimplaint is illegal— A/anir Ahmed v. Jogesh, 
55 CaL 1277, A.I R 1929 Caf. 1^, 115 LC Sfij Kuppuswami v SalhiapTia, 1931 
M.W.N. 713, 134 IC. 1216, 1931 CrC 928, ALR, 1931 Mad. 768, 33 CrLJ. 51. 

The Nagpur High Court has taken a different vien- It has held that rrhatever 
the powers of an Appellate Court are to remand a case when an appeal has been filed 
before it under sec. 476B. Cr P. C , the powers of a Court to lay a complaint in respect 
of an offence committed before it, remain unimpaired There is no reason why a Court, 
after having declined to accede to a petition that it should lay a complaint, is debarred 
from lajing one suo motu if, on a fuiUiH- consideration, it finds, whether such con' 
elusion IS reached on a further study of the facts or on an elucidation fay a higher 
tnbunal, that there is really a case for making a complaint — Vithoo Raghoji v. Emp., 
'A.r.R 1938 Nag. 487 (489). 1938 NLJ. 285, 40 CrLJ. 388, ISO IC. 577. 

Limitatiorr: — For the purposes of limitation, an appeal under this section is an 
"appeal under the CnrainaJ Procedure Code within the meaning of Articles 154 and 155, 
and not an "appeal under the Civil Procedure Code" under Article 152 or 156. See 
Chandia Kumar v. Malhuna, 52 Cial. 1009. 29 C\V.N. 1035, 26 Cr.LJ. 15695 Rami 
V. Bistoo, 45 CLJ. 40. 104 IC 456. AI.R. 1927 Cal. 718, 8 A.I.CrR. 433, 28 Cr.L.J, 
840 (841); S,hco Prasad v Shco Bans, 24 A.LJ. 368, A.I R. 1926 AIL 211 (212); 
KandasiLami v. Tkirunatukarasu, 1931 M.WJ^. 1064; Harchaxan v Kttpa, A.I.R, 1935 
Lah. 677, following Dhanpat v. Batak, 13 Lah. 3l2, 1931 Cr.C, 1065, 135 I.C. 594, 
A, I R. 1931 Lah, 7615 Daulat Ram v. Kanhaiya Lai, 47 All 462. 

The limitation must be held to run from the date of the complaint, for the words of 
the section make it dear that it is only on the refusal to make a complaint or on a com* 
plaint being made that an appeal is possible. But for this it would undoubtedly be open 
to argument that time ran from the date of the finding and order that a complaint should 
be made-Rflffl/un Alt v Moal,t Seeka. A.IR. 1929 Cal 521 (523), 33 CWN. 329, 118 
I.C 889, 56 Cal 932, 30 CrLJ. 974. 1929 CC. 184; FUiholmes, 7 Lah. 77. AL.R. 1927 
Lah 54. 98 IC. 393. 27 CrL.J 1321, 28 PLR. 232; Daga Devji Patti, A.I.R. 1928 
Bom. 64, 52 Bora. 164, 108 I.C. 26. 29 CrLJ 315, 30 Bom.LR. 76; Dal Covind, Aia 
1935 Nag. 199, 36 Cr.L.J 1371, 158 I C 496, 1935 CfC 1096. 

Extension of the period of limitation; — Where the appellant was not 
given any opportunity of showing cause why the complaint should not be made against 
him, he knew nothing about the matter until he rccaved a summons from the Court 
to appear and answer a charge upon a complaint made against him and as soon as he 
did this he applied for a copy of the order of the Magistrate and by that time his 
appeal was out of time because more than thirty days had elapsed, dearly this is a 
case where the delay should be condoned because m the ordinary way the accused 
person would have received some notice if such a complaint was to be made against 
him to appear before the Magistrate and show cause why the complaint should not 
be made against him — Radhakushtn C Kesuani v. Emp., 40 Cr.LJ. 449, ISO I.C. 436, 
A.I.R. 1939 Smd 78, 1 L.R. 1939 Kar. 648. 11 R.S 178. 

Transfer of oppeal;^ — An appeal nude to the District Judge may be transferred 
by him to the Additional District Judge, and as the biter is competent to discharge any 
of the functions of a District Judge, under see. 8 of the Civil Courts Act (XII of 1887), 
the Additional Judge can make a rorojdaint under this section — Kara n Das, 49 
All 792, 102 IC. 485. 25 ALJ. 559, 7 AICrR. 534, A.I R. 1927 All 555, 28 
CrLJ 549 (.552); Lai Muhammad, 57 Cak 831, 3l C.\VN. SO. 31 CrLJ. 921 (922), 
AIR, 1930 Cal 351 disunguishing Ram Chaian v. TaripuUa. 16 CULV. &i3. 39 Cal 
774, 13 I.C 1007, 13 CrLJ. 191; Beyos A'croin Singh v. Dasratk S ngh. 37 Cr.LJ 
838. 163 IC 451. AI.R. 1936 Pat. 382. 1936 CrC 531. 17 P.LT. 276. See also 
Karimulla v. Rjmfj/m-ar. 51 AH. 344, 19^ .ALJ. 55, 111 IC. 595. 12 .VICrR. 199, 
A.I R. 1929 All. 774. In an Oudli caic, it has been held that under the provisio.is of sec. 
40 of Uie Oudli Courts Act, an appeal mode under this section to a D.sincl Judge /roai 
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the order of a Massif refasiss to cake a a?cipbmt cassct be trassferred to a Scbordcate 
Jcd^e-Pis'nilTa v. Sakhir Afz. 4 Lack. !». 30 CriJ. 3S2 (3S4). Ht LC SLL 3 O-WX. 
8S2. .-LLR. 192S Oadh 494. led. RuL 1529 Oudh 204. A gfciljr vie^ fcas bees fcr 
the Patna High Court following Ram Ckarntt r. Tari^uUa^ sapra. and (Estinga^fcihg Ram 
Chandra. 117 LC. S7S. S Pat. 42S. XIJL 1929 Pht. 367. 30 CriJ- S34 and D’3iauzi!t t. 
Muhammad A^dulfa, 61 LC. 53. 2 Lah. 57. 22 CrI-J. 325 cc the ground that in 
these two cases nodheatiens had been issued Erecting that certain appeal fcc the 
decision of Miinsif should be preferred to the Subordinate Jud:re — Dtdari v. Fauzdxr^ 
34 CrXJ. 410. 142 LC. 621. 14 RLT. Ul. Ind. RuL 1933 'Pat. loL AZR. IS:3 
Pat. 179. 1933 Cr.C. 510. See also Faaadar v- Sarend-'x S'aih^ .-LLR. 1934 Pat. 26o. 
15 PJLTs 303. 33 CriJ. 1061. 1934 Cr.C. 798, Ai.R. 1934 Pat- 253. The AHahiiad 
High Court has also taken the sace view u: ManffhoU r. Bud~ta}u 35 CrX-J. I23L 
57 .AIL 7S5. 157 LC. SOI. AJJL 1935 XL 440. 1935 .AX.J. 473. 1935 CrJC. SSIs MMx 
Hasan. 57 AIL 6S7. 36 CrJLJ- 1253. 157 LC 990. -A.LR. 1935 AIL 212. 1935 6c. 

1935 Cr.C. 253 and Shiva v. Phlad, XLR. 1935 AH. 655. 151 LC 322. 53 AIL S5. 1935 
A.LJ. 943. 1935 A.\VJL (H.C) 792, dissecting frcin Karim LHaft v. Kames!iv;ar 
Prasad^ A.LR. 1929 AIL 774. HI LC- 555. 51 .AIL 344, 1929 .AXJ- 55. 12 -A-ICnR. 199. 

An appeal from an order cf a Judge of the Scan Cause Court under sec. 475. 
Cr. P. C.. lies to the Distnct Judge and cannot be transferred by him to the Subordinate 
Judge for hearing — Abdul C/iani Kftim v. Rom Mahan Ld. 36 CriJ. SSO, 15c LC 5?3, 
1935 .AXJ. 6n. ALR. 1933 AIL 573. 1S3S CrC 594? Ram Scrap, 35 CrLJ. 13C2. 153 
I C lOZ. ALR. 1935 AIL 445, 1935 AX4- 475. 1935 Cf,C 575. 

Notice of appeal:— Lt on appeal against a refusal to smka a cccplaict, the 
party entitled to receive notes is the accused person. But in an appeal against an order 
laakiBg a cotnplaict the party entitled to receive cocce is the Cnjwn. and cot the persen 
on whose applicadcn the complaint was tzada—Labha Mai v. Wasawa, 29 FX.^ I2S, 
29 Cr LJ. 72. 105 LC. 584. 9 ALCrJL 395. 

Duty of Appellate Court:— The Appellate Court, in the ose of appeals under 
this section, should reconsider the eadre matter on the mens, and while allowing 
reasonable weight to the opinion cf the Court below, shcidd nevertheless reennsider the 
uueistjon of the propriety of the order appealed against upon a complete review of the 
entire facts. If the .Appellate Court is not satis.5ed that a pnma facia asc has been 
made cut. the order appealed against must be set aside — Rawt Charon. 23 AXJi ^15^, 25 
CrLJ. 1125. ALR. 1925 AIL 54 1? fasabandhu v. Abdul. 33 C.W2C. 945. 57 CaL 500. 
A.LR. 1929 CaL 430. 1929 Cr.C. 94 When the Court below has refused to make a 
complaint under sea 476, the supermr Court in reversing the order of the Court beiow 
must give sufliaent reasans let sudi reversal — Kaltsadhtm v. Nani Led, 52 Cat 473. 25 
CrLJ. 1307 Like the Onginal Court, the .Appellate Court making a complaint under 
this section would apply its mind to the Question whether it is expedient in toe intcresC 
of justice to make an inuuiry into the efftnee complained of. and should record a 
finding to that effect — Ramchand v. Ldaram, 25 SX.A 63. .ALR. 1931 Sind n5, 154 
LC. 1007, 33 Cr.LJ. 43. 1931 CrC 733. tVhen affirming the order of toe onpnal 
Court making a complaint, it is not necessary that the Appeilate Court should record 
a finding that the prosecution is cpedient in the interests- of juscca — Rirraf/’tnJt, 
1333 ^L^V X. 1257. 

The power to lay a complaint under sec 475. Cn P. C- is a discretionary pmrer. 
and on .Appellate Bench cf the High Court would not interfere with the exerci* of 
his discretion by a Single Judge of the Kgh Court unie«s it cmid be shown that toe 
discretion had been exercised under some rmsapprehcnsion or error which was plain 
on Oie face of the record — Tan Da Chang v. Rc-tsrror. O. S . High Coiir^. 41 Cr.LJ. 
513 (517). LS7 LC. 754. .VLK. 1940 Rai^ 104. 1940 Rang 12. 

Where the subordinate Court (Munstf) refused to make a caniplairtt under see. 475 
on toe gnmnd that he had no jumdiction. as the offence was not comrmttfd in relation 
to any procwJing in his Court, and the Appellate Court made a c omplaint under . 
476B, witliout deeding whtiher the M'tnsxf had jumdicUim or not to mal-c the coirpiairrt. 
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held that the complaint made by the Appellate Court was illegal and must be set aside. 
For, It IS quite clear that if the Munstf had really no jurisdiction to make the complaint, 
the Appellate Court also had no power to make the complaint and ought to dismiss the 
appeal For this reason, it was incumbent on the Appellate Court first of all to deade 
whether the Munsif had no junsdictlon — Kanai v Makhan, 55 Cal 836, 29 CrL J. 483 
(484). 109 I.C 2U. 47 C.LJ 277, A.I.R 1928 Cal 237, 10 A.I Cr.R. 167. 

Power to Stay: — An order to stay cnminal proceedings cannot be passed in an 
appeal under sec 423 from a complaint which has been actually made by a subordinate 
revenue authonty to a competent Magistrate and which is being investigated by the 
latter — Jagannaih v. Rajagopalaebati. AIJL 1931 Pat 411 (413), 12 P.LT. 671, 1931 
CrC. 999, 33 Cr.LJ 147, 135 IC. 513. 

Second Appeal from order under this section: — R the original Court has 
made or refused to make a complaint under sec. 476, but on appeal the Appellate 
Court withdraws or makes a complaint under sea 476B, no further appeal lies. Section 
476B does not provide for a second appeal to the High Court from an order passed by 
the Appellate Court under sec 476B itself It only contemplates one appeal, viz . an 
appeal from an order passed by the ongmal Court under sec. 476, or from an order 
passed by a supenor Court under section 476A — Afo On Khin v. A/ K. At. Fixm, S 
Rang. 523, A.I R 1927 Rang 313. 105 IC. 457. 28 Cr.L.J. 937 ( 938); Hikmatullah 
V Sfltma. 53 All. 416, 32 CrL.J 367, 1931 ALJ. 177, 129 1C. 264, AIR. 1931 All. 
205, 1931 Cr.C 449, Ind Rul 1931 All. 136; Tcoomal Cerimal v, Ah Muhammad Shah 
Rashidt, 38 CrLJ. 873. 170 I C 360. 31 SLR. 77. 10 R.S 53. AIR. 1937 Sind 116; 
Moideen v. Mi}assa. 51 Mad. 777, 111 IC. 114. AIR. 1928 Mad. 506, 23 MLW. 
134. 10 AI.Cr.R, 480, 55 M.LJ 444. 29 CrLJ 786; SowabAoi v. AdUbhat, 48 Bom. 
401 (403), 26 BomLR. 289; Mohtm, 49 CLJ. 342, 116 IC 638, 30 CrL.J. 658, 
A.t.R. 1929 Cal. 172, 56 Cal 824. 33 CWJ4 2K (287); Kanai Lai v. Atakhan, 
55 Cal 836, 109 I.C. 211, 47 CL.J. 277, AIR 1928 Cal 237, 10 AICrR. 167, 
29 CrL.J. 483 (484); Akmadar v. Dmp Chand, AIR. 1928 Cal 281, 55 Cal 
765, 32 C.W.N. 164, 29 CrJL. 119, 106 IC. 711; Mahomed Jdx\s, 88 1C. 528. 
A.IR. 1925 LaK 322, I Uh. Cas. 480, 7 LahLJ. 581, 6 Lah. 56. 26 P.LR 199, 26 
CrLJ. 1168; Bhmulla v. Shakir Alt, 4 Luck. 155, 30 Cr.L.J. 382 (383); Chinai. 25 
N.L.R. 192; Govind Hart. 36 Cr.LJ. 981, 156 I.a 713, A.I R. 1935 Bom. 157, 59 
Bom. 340, 37 Bom-LR. 106, 1935 CrC 295, 8 R.B. 20, where the appeal was 
allowed to be converted to revtsional application. See also Saehu Singh v. Tnbeni 
Sak, infra. But the Patna High Court holds that if the ongmal Court refuses to 
make the complaint, but, on appeal the Appellate Court makes the complaint, a 
second appeal lies— Faujdar. 7 PLT. 199, 26 CrLJ. 1565. 90 IC 445. AI.R. 1926 
Pat, 25; Narayan Meher v. Dhana Afeft’er, 10 Pat. 446, 32 Cr.L.J. 1065. Ind. Rul 
3931 Paf. 395, 133 IC 683. AI.R 1931 PaL 343, 1931 CrC 792, 22 P.L.T. 633; 
Ranjtt Naratn V. Ram Bahadur. 5 PaU 262, 7 P-UT. 114, 27 Cr.LJ. 641 (615). In 
the last mentioned case (5 Pat. 262), section 476B has been thus anal>scd : (a) IMicre 
a Munsif has refused to make a complaint, and an appeal has been made to the District 
Judge, under sec. 476B, but the Distnct Judge dismisses the appeal and makes no com- 


against wJiom such a complaint has been made may appeal to the Court to which such 
former Court is subordinate’, i e., the person proceeded against by the District Judge 
may take a second appeal to the Higji Court, to which the District Judge’s Court is 
s-ibordinate. (c) Where the Munsif lias done nothing and has been asked to do nothing, 
and the Distrirt Judge has. cither suo motu or on appbeation, made a complaint, the 
complaint (alls under sec. 476.4, and the person against whom the complamt is made may 
appeal to the High Court, (d) Where the Munsif has made a complaint, and an appeal 
is made to the District Judge under sec 476B. but the Judge upholds the MunsiTs 
\iew and dismisses the appeal, but males no cpmplamt hlmscU there is do /unher right 
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the latter section made it obligatory on the Cburt to make a complaint and send it to a 
first class Magistrate. This defect has been removed by one of the amendments we 
have made in section 476, but we are doubtful whether section 477 should stand. W’e 
considered a proposal to enable a Court of Sesaon to try a case committed to it after a 
complaint had been made by itself, but we do not think it desirable that a Court 
which has instituted the proceedings should dispose of the case, and we have, therefore, 
repealed section 477.” 

478. (1) When any such offence is committed before any 

Power of Civil and Civil or Revenue Court, or brought under 
Revenue Courts to com. notice of any Civil or Revenue Court in 
fo^Hi'gh or'^Srt the course of a judicial proceeding, and the 
of Session. case is triable exclusively by the High Court 

or Court of Session, or such Civil or Revenue Court thinks that 
it ought to be tried by the High Court or Court of Session, such 
Civil or Revenue Court may, instead of sending the case under 
section 476 to a Magistrate for -inquiry, itself complete the 
inquiry, and commit or hold to«bail the accused person to take his 
trial before the High Court or Court of Session, as the case may 
be. 

(2) For the 'purposes of an inquiry under this section the 
Civil or Revenue Court may * * exercise all the powers of a 
Magistrate; aud its proceedings in such inquiry shall be conducted 
as nearly as may be in accordance with the provisions of Chapter 
XVIII, and of Chapter XXXIII in cases where that^ Chapter 
applies, and shall he deemed to have been held by a Magistrate. 

Change: — In sub-section (2), the words "subject to the provisions of sec. 443” 
have been omitted after the word “may", and the italidsed words have been added, by 
section 28 of the Criminal Law Amendment Act, XII of 1923. As a result of this 
Amendment, this section has been made applicable to European British subjects. 

1258. Sections 476 and 478: — If a Sesaons offence has been committed, the 
Civil Court taking proceedings under sec 476 has the option either to continue the 
proceedings under that section and send the case to a first class Magistrate, or to hold 
an inquiry under Chap XVIII and pass an order of commitment under sec. 478. And 
if the Civil Court in the exercise of this option elects to proceed under sec 478, the 
accused cannot object on the ground that the Civil Court has by proceeding under 
see. 478 deprived him of his right of appeal (there being no appeal from an order under 
sec. 478) which he would have had (under sec 476B) if the Court had proceeded under 
sec. A76—RcmieshwaT Lai, 49 AIL 898. 25 Allj. S55, 28 Cr.L.J. 668 (669). The 
procedure of this section is only alternative to that prescribed in sec 476 as indicated 
by the words "instead of sending the case under sec 476.” But this section does 
not give any power to a Court <»« failure of one to adopt the other method of procedurej 
and, therefore, if the accused has been sent by the Civil Court to a First C^ss 
Magistrate under sec 476, and has been discharged by the Magistrate, the Civil 
Court has no power to revive the case against the accused and adopt the procedure 
prescribed by this section — Raoji bforeshwar, Ratanlal 959 ( 960). In the Allahabad 
case (49 All. 898) the Court acted under sec 478 before sending the case to a 
Magistrate 

Section 476 merely lays down the procedure that may be followed in certain cases, 
and does not confer any new jurisdiction on a Court.' This section does not by itself 
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give to the Citil Court the powers of comnuttal in the cases referred to in that section, 
and that is why section 478 has been enacted — Popat, 4 Bom. 487. 

An order passed under sec. 476 is open to appeal (see sec. 476B), but there is no 
right of appeal against an order under sec. 478 — RameshwaT Lai, supra. 

1259. Scope: — ^The power of a Civil Court to commit is limited to cases 
which arc triable exclusively by the Court of Session or which ought to be tried by such 
Court, and to such cases only when the offence charged has been committed before the 
Civil Court or brought under its notice — Popat, 4 Bom. 287. The Court has power to 
commit under this section, even if some of the offences imputed to the accused are 
triable exclusively by the Court of Session, aAd the others are not so triable — Rameshwar 
Lai, supra. 

An Assistant Collector concerned in mutation proceedings is acting as a Revenue 
CouTl~Lacliman Ptosad, 5 Luck. 433, 6 O.WJ4. 953, 1930 Cr.C. 154, A.I.R. 1930 Oudh 
58. 124 I.C 364. 31 CrLJ 679. 

This section, like section 476, must be taken as supplementary to sec. 195. The 
expresaon "any such offence" means an offence referred to under sec. 195 and committed 
under the circumstances mentioned in sec 195. And, therefore, a Civil Court cannot 
direct a comnuttal for offences under secs 463 and 471, I. P. C., unless the documents 
have been git’c« i« evidenre, as mentioned m clause <(0) of sea 195 If the documents 
have been merely put m Court but not given in esidence, sec 195 cannot apply and 
sec 478 also will not apply — Abdul Khadar v Afeera Saheb, 15 Mad 224. But in In re 
Vevji, 18 Bom. 581; Akh:l Chandra, 22 Cal 1004 and Khusholi, 40 All 116, it has been 
held that the words "any such olfence" in this section simply mean an offence refened 
to in sec. 195 and not an offence qualified by the arcumstances mentioned in sea 193. 
But this view is no longer correct See this subject fully discussed m Note 1237 under 
section 476. 

Procedure: — Sub-section (2) lays down that the procedure of Chapter XVIII 
must be followed as nearly as possible. Where the Court recorded very brief statements 
of the accused, and passed a commitment order without examining the wiitnesses m the 
presence of the accused and without explaining the charge, held that the Court not 
having followed the procedure as laid down in Chap. XVIII, the order was illegal — Bobu 
Prasad, 40 AU. 32. A Civil Court has no power to order a commitment merely on 
proceedings held in the civil suit, without holding the preliminary inquiry required by 
this section — Raniatoonee, 22 W R. 52. 

If an Assistant Judge (Civil Court) before whom a witness gave a false depo^tion, 
transfers the case to himself as Di^rict Mapstiale for inquiry, he is competent to do so 
under this section, because the action taken by him amounts to his taking action under 
sea 478, as the offence was brought under his notice as a Civil Court in the course of a 
judicial proceeding — Rashid KarmaBi, 9 Bom.LR. 212, 5 Cr.LJ. 202’ (209). 

Where a Civil Court made a complaint to a First Class Magistrate under sea 476, 

, Cr. P. C, in respect of offences some of which were exclusively triable by the Court 
of Session and the District Magistrate suggested that the Civil Court should itself 
commit the case for tnal by the Court of Session under sec 478, Cr. P. C, as the 
First Class Magistrate was very busy with other cases and the Civil Court passed an order 
of commitment under sea 478, Cr. P. C., held that the Civil Court had power to 
alter or review tlie complaint, which was not a judgment within the meaning of 
sea 369, Cr P. C , and that it was open to the Gvil Court under these arcumstances 
when the record was sent back to it by the District Magistrate to pass the order 
of commitment alter the further cru^niry whkb it made— Ram v. Emp, 33 
CrL.J. 318. 166 I.C. 913, 9 RJt. 469, 1936 AW.R. (H.C.) 1123, 1936 A.Cr.C 235 
1937 A.LR 112. 1935 A.LJ. 1199, ^LLR. 1937 AU. 76. 

No appeal: — ^There is no appeal from an order passed under this scctioiu “It U 
not for me to speculate why no right of appeal has been given against an order passed 
under sea 478. The mere fact remains that there is no nght of appeal sudi 

Ck-97 
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QtA^T"~Rameshmr Lai, 49 All. 898, 28 Cr.LJ. 668 (669), 25 A.L.J. 555. 8 A.I.CrR. 
85, A.I.R. 1927 All. 571, 103 I.C. 2(M. 

1260. Revision: — Though certain Magisterial powers have been given to the 
Civil Court under this section for the purposes of investigating cases of contempt of 
Court,' it still remains while exercising those po%vers a Civil Court, and is not an 
'inferior Crimiml Court' within the meaning of sec. 435. It is not, therefore, competent 
to the Sessions Judge to revise the proceeding of the Civil Court— jRaniacftandra v. 
Subramanta, 5 ML.J. 226 In Salig Ram v. Ramji, 28 All. 554 (561), Knox, J., has 
expressed an opinion (obiter) that the ecpress language of sub-section (2) of this section 
shows that the Cwll Court, is converted into a Criminal Court for the time. 

479. When any such commitment is made by a Civil or 
' Procedure of Qvii or Revenue Court, the Court shall send the 
Revenue Court in such charge with the order of commitment and 

the record of the case to the Presidency 
Magistrate, District Magistrate or other Magistrate authorized 
to commit for trial, and such Magistrate shall bring the case 
before the High Court or Court of Session, as the case may be, 
together with the witnesses for the prosecution and defence. 

480. (1) When any such offence as is described in section 
Procedure in certain 175, Section 178, section 179, section 180 or 

cases of contempt, section 228 of the Indian Penal Code is 
committed in the view or presence of any Civil, Criminal or 
Revenue Court, the Court may cause the offender * * to be 

detained in custody and at any time before the rising of the Court 
on the same day may, if it thinks fit; take cognizance of the 
offence and sentence the offender to fine not exceeding two hun- 
dred rupees, and in default of payment, to simple imprisonment 
for a term which may extend to one month, unless such fine be 
sooner paid. 

(2) Nothing in section 29A or in Chapter XXXIII shall be 
deemed to apply to proceedings under this section. 

Change: ^The words "whether he is an European British Subject or not” have 

been omitted in sub-section (1) ; and the words "section 29A or in Chapter XXXIH” m 
sub-section (2) have been substituted for the words "section 443 or 444," by sec. 29 of 
the Criminal Law Amendment Act, XII of 1923. « 

1261. Scope and application of Section: — This section and the next deal 
with what is known in English law as direct contempt that is, contempt committed m 
the view or presence of the Court. The High Qiurt has got greater powers (not by 
virtue of this Code or the Penal Code but by virtue of the common law of England) 
to punish for contempts committed out of Court, e g., comments in newspapers on 
proceedings pending m the High Court — Surendra Nath Banerjee, 10 Cal. 109 (P.C.). 
See also In re Claridge, 14 BomL-R. 231, 13 Cr.LJ. 461; In re Amrita Bazar PaUi):a, 45 
Cal. 169, 21 CW.N. 1161. 19 Cr.LJ. 530 (F.B); IVeslon v. Editor. Bengdee. 15 
CWJ4. 771; In re Banks. 26 CLJ. 401, 19 CrL J. 449; In re Satyabodha. 24 Bom.L.R. 
928. 23 Cri.J. 644; In re Taylor. 26 CrX,J. 245, 19 CrLJ. 402, 44 I.C. 930. 

As to the power of the High Court to punish for contempts of subordinate Courts, 
sec the Contempt of Courts Act, XII of 1926. The procedure to be followed under thi* 
Act has been laid down jn Amulya v. Satisk, 33 Cr-LJ. 444, 137 I.C. 238, 35 
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1265. AIR. 1932 Cal. 254, 1932 CrC. 287, Ind. Ru!. 1932 Cal 281. See also Bala^ 
krishna, 46 Bom. 592, 24 Bom L R.* 16} In re Venkat Rac, 21 M.LJ. 832 (F B ) ; and 
In re M. K. Gandhi, 22 BomL.R. 368, 21 CrLJ. 835, 58 IC. 915 (F.B.). The ruling 
in Mott Lcl Ghosh, 41 Cal 173 {A. B. Patttka case), m 17 C W.N 1253 (where it was 
held that the High Court had no power to punish for contempts of mofussil Courts) is 
no longer good law in view of the Contempt of Courts Act. See Ananta Lai v. Alfred 
Henry Watson, AI.R. 1931 Cal. 257, 58 Cal 884, 35 C.VV.N. 189, 1931 Cr.C. 289, 131 
I.C 267, 32 Cr.LJ 675. 

The High Court has inherent power to punish a witness for contempt when he J 
leaves the junsdiction of the Court without being disdiarged as a witness and without 
the penmssion of the Court — Ebrahm, 4 Rang 257. 

The offence of contempt must be committed during a judicial proceeding, in order 
to come under this section An inquiry by a Magistrate into a case of breach of the 
peace in order to ascertain whether he should make a report to his official supenor and 
to satisfy himself, whether he should act under sec 108, is not a judicial proceeding, and 
a person behaving insolently to the Magistrate in such proceeding cannot be proceeded 
against under this section — yerumakaran, 2 Weir 605. A Tahsildar or a Naib-Tahsildar 
has to perform vanous miscellaneous duties, most of which are of non-j'udiaal character, 
and the mere fact that on a particular day he has to try a case does not necessanly lead 
to the conclusion that he is doing judicial business dunng the whole of that day If it 
appears that at the time when the inddent took place, he was engaged m conversation 
with two persons who were sitting in his room, it is doubtful whether it can be said that 
he was sitting m any stage of a judiaal proceeding, and it is, therefore, doubtful whether 
he can take summary action under this section — Dallp Singh, 2 Lah. 308 (312), 23 
CrLJ 9 ^ 

The offence must be committed in the view and presence of the Court, to attract the ’ 
provisions of this section The plaintiff m a suit was directed to appear with certain 
account books on a specified date and to give his deposition before Small Cause Court, 
failing which the suit was to be decided against him The plaintiff did not appear as 
directed and the ^funsif called upon him to show cause why he should not be fined 
for disobedience. Cause was shown by a petition, but there was no appearance, and 
he was fined for contempt of Court It was held that the case did not come under this 
section, as there was no offence committed m the view or presence of the Ciourt, and 
the order was, therefore, without junsdiction — Chagmal, 23 C.W.N. 389, 20 CrLJ. 373. 

The provisions of this section must be applied then and there, or at any rate before 
the rising of the Court in whose view or presence a contempt has been committed, if it 
considers that it can be properly and adequately dealt with under this section. There- 
fore, where a Magistrate in whose presence a contempt was committed, after taking 
cognizance of the matter, postponed passing final orders in order to afford the accused 
an opportunity of showing cause why such order should not be passed, and e\-entua]ly 
fined him several days after, it was held that the procedure adopted by the Magistrate 
was irregular, and that the proper procedure would ha\’e been to detain the accused and 
to deal with the matter at once or before rising — Patambar Bakhsh, 11 All. 361. But 
rising for a short time in the middle of the day (for luncheon) does not amount to 
'rising of the Court’ for the day — Venkat Rao, 46 Bom. 973 (979), 21 R nmT.P , sgg, 

23 Cr.L.J. 325 

In the case of a contempt committed coram judiee and punishable under sec 228, 

I. P. C , a Court has the option of prtxreeding either under secs. 480 to 482, Cr. P. C, 
or under sec 476, Cr. P. C., and it cannot be held that the complaint under sec 476, 

Cr. P. C, is im-alid — Ram Lai AnanJ, 41 CrXJ. 766 ( 768), 189 I.C. 628, A.IR. 
1940 Lah 233, 42 P.LR. 505. 

^\■here the Court deals with the offence of contempt of Court under this section, it 
cannot pass the sentence presenbed by sec 223, I. P. C , but should under this section 

limit the punishment to a fine of Rs. 200 or impnsonment in default for 30 daji 

Pliaruikoti Mudiali, 2 Weir 603, If it egnaders the fine of Rs. 200 to© light a sentence 



1538 


THE CODE OF OIIMINAL PROCEDURE I Chap. XXXV. 


order” — Rameshwar Lai, 49 All. 898, 28 CrXJ. 668 (669), 25 A.L.J. 555, 8 A.I.Cr.R. 
85, A.I.R. 1927 All. 571, 103 I.C. 204. 

1260. Revision:— Though certain Magisterial powers have been given to the 
Civil Court under this section for the purposes of investigating cases of contempt of 
Court,' it still remains while exercising those powers a Civil Court, and is not an 
‘inferior Criminal Court’ within the meaning of sec 435. It is not, therefore, competent 
to the Sessions Judge to revise the proceeding of the Cm! Court — Ramachandia v. 
Subramania, 5 M.L.J, 226. In Saltg Ram v. Rainji, 28 All. 554 (561), Knox, J., has 
expressed an opinion (obiter) that the apress language of sub-section (2) of this section 
shows that the Civil Court is converted into a Criminal Court for the time. 

479. When any such commitment is made by a Civil or 
Procedure of Civil or Revenue Court, the Court shall send the 

Revenue Court in such charge With the order of commitment and 
the record of the case to the Presidency 
Magistrate, District Magistrate or other Magistrate authorized 
to commit for trial, and such Magistrate shall bring the case 
before the High Court or Court of Session, as the case may be, 
together with the witnesses for the prosecution and defence. 

480. (1) When any such offence as is described in section 
Procedure in certain 175, section 178, section 179, section 180 or 

cases of contempt scction 228 of the Indian Penal Code is 
committed in the view or presence of any Civil, Criminal or 
Revenue Court, the Court may cause the offender ^ * to be 

detained in custody and at any time before the rising of the Court 
on the same..day may, if it thinks fit; take cognizance of the 
offence and sentence the offender to fine not exceeding two hun- 
dred rupees, and in default of payment, to simple imprisonment 
for a term which may extend to one month, unless such fine be 
sooner paid. 

(2) Nothing in section 2PA or in Chapter XXXIII shall be 
deemed to apply to proceedings under this section. 

Change: — ^The words "whether he is an European British Subject or not" have 
been omitted in sub-section (1); and the words "section 29A or in Chapter XXXIII m 
sub-section (2) have been substituted for the words "section 443 or 444.” by sec. 29 of 
the Criminal Law Amendment Act, XII of 1923. « 

1261. Scope and application of Section: — ^This section and the ne-xt deal 
with what is known in English law as direct contempt that is, contempt committed in 
the xiew or presence of the Court. The High Court has got greater powers (not by 
virtue of this Code or the Penal Code but by virtue of the common law of England) 
to punish for contempts committed out o] Court, e.g., comments in newspapers on 
proceedings pending in the High Court — Surtndra Sath Banerjee, 10 Cal. 109 (P.C.). 
See also In re Claridge, 14 Bom UR 231, 13 CrL.J. 461} In re Amrita Bazar Palrika, 45 
Cal. 169. 21 CW.N. 1161. 19 Cr.LJ. 530 (FB.){ Weston v. Editor. Bengalee. 15 
CWJ4. 771{ 7n re Banks. 26 C.LJ. 401, 19 CrLJ. 449; In re Satyabodha. 24 BomX.R 
928. 23 Cr.L.J. 644j In re Taylor. 26 CrJ.J. 245. 19 Cr.L.J, 402. 44 I.C. 930. 

As to the power of the High Court to punish for contempts of subordinate Courts, 
see the Contempt of Courts Act, XII of 19^ The procedure to be followed under 
Act has been laid down jn Amul^a v. $atisk, 33 Cri^J. 414, 137 I.C. 238, 35 
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1265, A.I R. 1932 Cal. 254, 1932 Cr.C. 287, Ind. Rul 1932 Cal. 281. See also Bala- 
kiUhna, 46 Bom. 592, 24 Bom.LR. 16} In re Venkat Rao, 21 MLJ. 832 (F.B); and 
In re M K. Gandhi. 22 BomLR 368, 21 CrLJ. 835, 58 IC. 915 (FB.). The ruling 
in Mali Lcl Ghosh, 41 Cal. 173 (A. B Paltika case), in 17 CWN. 1253 (where it was 
held that the High Court had no power to punish for contempts of mofussil Courts) is 
no longer good law in Nsew of the Contempt of Courts Act. See Ananta Lai v. Alfred 
Henry Watson. AIR 1931 Cal 257, 58 Cal 884, 35 C.WN. 189, 1931 CrC 289, 131 
I C. 267, 32 Cr.L.J. 675. 

The High Court has inherent power to punish a witness for contempt when he 
leaves the junsdiction of the Court without being disdiarged as a witness and without 
the permission of the Court — Ebrahim, 4 Rang. 257. 

The offence of contempt must be committed during a judicial proceeding, in order 
to come under this section. An inquiry by a Magistrate into a case of breach of the 
peace in order to ascertain whether he should make a report to his official superior and 
to satisfy himself, whether he should act under sec. 108, is not a judicial proceeding, and 
a person behavnng insolently to the Magistrate in such proceeding cannot be proceeded 
against under this section — Yerumakaran, 2 Weir 60S. A Tahuldar or a Naib-Tahsildar 
has to perform various miscellaneous duties. ir.ost of which are of non.judidal character, 
and the mere fact that on a particular day he has to try a case does not necessarily lead 
to the conclusion that he is doing judiaal business during the whole of that day. If it 
appears that at the time when the inadent took place, he was engaged in conversation 
with two persons who were sitting in his room, it is doubtful whether it can be said that 
he was sitting in any stage of a judicial proceeding, and it is, therefore, doubtful whether 
he can take summary action under U^js section— Doltp Singh, 2 Lah. 308 (312), 23 
Cr.L.J 9 

The offence must be committed in the view and presence of the Court, to attract the 
provirions of this section The plaintiff in a suit was directed to appear with certain 
account books on a specified date and to give his deposition before Small Cause Court, 
failing which the suit was to be decided against him. The plaintiff did not appear as 
directed and the Munsif called upon him to show cause why he should not be fined 
for disobedience. Cause was shown by a petition, but there was no appear^ace, and 
he was fined for contempt of Court. It was held that the case did not come under this 
section, as there was no offence committed m the view or presence of the Court, and 
the order was, therefore, without jurisdiction — Chagmal, 23 C.W.N, 389, 20 CrL.J. 373. 


The pronsions of this section must be applied then and there, or at any rate before 
the rising of the Court in whose view or presence a contempt has been committed, if it 
considers that it can be properly and adequately dealt with under this section. There- 
fore, where a Magistrate in whose presence a contempt was committed, after taking 
cognizance of the matter, postponed passing final orders in order to afford the accused 
an opportunity of showing cause why such order should not be passed, and eventually 
fined him several days after, it was held that the procedure adopted by the Magistrate 
was irregular, and that the proper procedure would have been to detain the accu^ and 
to deal with the matter at once or before nring— Poiamtar Bakksh, 11 All. 361. But 
rising for a short time in the middle of the day (for luncheon) does not amount to 
'rising of the Court' for the day— Fentaf Rao, 46 Bom. 973 (979), 24 Bom.LR. 386 
23 Cf.L.J. 325 


In the case of a contempt committed eoram judice and punishable under sec 228 
I. P. C. a Court has the option of proceeding either under secs. 480 to 482, Cr. P. C,' 
or under sec 476, Cr. P. C., and it cannot be held that the complaint under stt. 476’ 
Cr. P. C, is inralid— Pam Lai Anand, 41 CrI..J. 766 (768), 189 IC 623 AIR* 
1940 Lah. 233, 42 P.L.R, 505. - ‘ ’ 

^\'hcre the Court deals with the offence ol contempt of Court under this section it 
tOTnot pass th. sentence presenbed by sec. 228. I. P. C, but should under this section 

limit the punishment to a fine of Its. 200 or impneonment in delauit for 30 daS'S 

DhamiM Mudidi, 2 Weir 603. It it considers the fine of Rs. 200 too light 0 sentence 
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for the offence, or considers that a substantive sentence of imprisonment is necessary in 
the circumstances of the case, it ought to refer the case under sec. 482 to some competent 
Magistrate — Bukram Khan, 10 W.R. 47; Amnymow, 6 MH.C.R. App. 16. 

A substantive sentence of imprisonment cannot be passed under this section in a 
case under sec. 228, I. P. Code — Buhiam Khan, 10 W.R. 47. The imprisonment will be 
only in default of fine. 

A Debt Conciliation Board constituted under the Punjab Relief of Indebtedness 
Act (VII of 1934) is a Court and its proceedings are judicial proceedings under 
sec. 16 of that Act. The Board would, therefore, be acting within jurisdiction in 
passing an order of fine under sec. 228, I. P. C., and in adopting the procedure laid 
down In this section — Biidhu v. Emp, 39 Cr.L.J. 658 (659), 175 I.C. 797, 11 R.L. 
147, 40 PL.R. 218, A.IR. 1938 Lah. 366. 

/ 1262. Contempt: — An application for transfer of a case from a particular 

Court on the ground of probable miscarriage of justice Is not a contempt of that Court — 
SUdar Buksk, 1869 P.R. 34; Venkat Rao, 46 Bom. 973 (976), 24 Bom.LR. 386. Even 
if in such an application the accused uses certain unhappy remarks concerning the 
Magistrate from whose Court the case is sought to be transferred, it cannot be presumed 
that the accused intended to insult that Court — Mwti Dkar, 38 AH. 284, 17 Cr.L J. 163, 
14 ALJ. 247; Abdulla Khan, 1898 A.W.N. 145. A refusal by a witness to affLi his 
thumb-mark to the record of his deposition is not an offence under sec. 180, I. P. C.— 
Fateh Alt, 1912 P.R. 8, 13 Cr.L.J. 713. A witness on being asked the name of bis 
grandfather replied that he did not remember it Held that it did not amount to a 
refusal to answer a question (section 179, Indian Penal Code) and he could not 
be proceeded against under section 480, Criminal Procedure Code — Kallu, 27 Cr.LJ. 
252, 92 I.C. 428, A.I.R. 1926 Lah. 240. But a refusal by an accused to rign a statement 
under section 364 of this Code is punishable under section 180, Indian Penal Code— 
Vmar Khan, 39 All 399. Walking with creaking shoes near the Court-room does not 
ipso facto lead to the conclusion that the accused intended to insult or interrupt the 
Court in its work — Davuluri Veerayya. 5 M.L.T. 286, 9 CrXJ. 309. Courts should 
not be unduly sensitive about their dignity, and a mere audible remark by the accused 
which interrupted the proceedings of a C^rt is not enough to sustain a conviction 
unless the accused intended to intermpt the Court — Ramasami Counden, 29 M.L.J. 
274, 16 Ci.L.J. 610; DaUp Singft. 2 Lah. 308 (312). In the absence of any intention 
to insult the Court and of any interruption to the Court, a person accused of a 
scuffflc in the verandah of a Court is not guilty of an offence under section 228, 
I P. Code— Afangftol Rdm, 20 Cr.LJ. 777 (AU.). Prevarication by a witness may, 
though it does not necessaniy, amount to contempt of Court — Jaimal, 10 B.HC.R. 69. 
See also Ckola Hurry, 15 W.R. 5; Auba, 4 BH.CR. 6; Pandu. 4 BH.C.R. 7. Where 
a witness refused to answer the questions put to him in his cxamination*in-chief and 
cross-examination unless an application made by him for stay of proceedings was 
granted, held that this conduct amounted to contempt — Copi Chand, 1918 P.R. 14, 
19 Cr.L.J. 676. IVTicn a complainant refused to answer questions put to him on the 
pretext that he had pain in his stomach but was found smiling and talking freely 
about other things, held that he was guilty under section 179, I. P. Code — ^foti W, 
36 Cr.L.J. 446. 153 I.C. 907, 1933 A.LJ. 299. An accused person who, during the 
hearing of a case, makes an impertinent threat to a witness in the box commits an 
offence under sec. 228, I. P. C. — Allu, 45 AIL 272. An irrcles'ant question put by a 
pleader to a witness cannot amount to contempt, though persistence in vexatious or 
irreles'ant questions after warning might amount to contempt — Aseemoola, 1887 P.R. 44. 
But e\'ery little insistence on the part of a pleader in the conduct of his case should not 
be turned into an occasion for a criminal trial, unless the pleader’s conduct is so clearly 
vexatious as to lead to an inference that his intention is to interrupt or insult the Court 
— Datlatraya, 6 Bom.L.R. 541; Surendra Hath Bantrjee, 10 CWN. 1062 Any friWal 
incident such as laughter or hesitation In speaking is not a contempt — Chappu ^fenon, 

4 M,II.CR. 146. A witness who haiiiag a document in his possession srill not produce 
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it, is guilty oi contempt, and can be dealt with under this section — Premchand Dowlpt- 
ram, 12 Bom. 63. An accused who m the course of his statement under sec. 342 <^ls 
the Judge a 'prejudiced Judge’ and being called upon by the Judge to withdraw the 
remarks refuses to do so, is guilty of contempt, and can be proceeded against under this 
secUon— PcHifeat Rao, 46 Bom. 973, 24 Bora L R. 386. 23 Cr.L J 325 

Talking outside the Court m the verandah and refusing to come before the Court 
when summoned by the Chaprassi does not appear to constitute any of the five offences 
mentioned in this section — Armugam Chettyar, 30 CrLj. 118, 113 I C. 278, AI.R. 
1928 Rang. 280, Ind. Rul. 1929 Rang. 32 « 

There is no niie ss to the dress of assessors. Where sn assessor m a session case 
appeared m a dress consisting of a ’paheran,’ a cap and a scarf and there was no sug- 
gestion that this dress offended agamst any rule of public decency, or was intended to 
be insulting to the Court, the Sessions Judge had no jurisdiction to fine the assessor — 
Ckhaganlal, A.I R. 1933 Bom. 478, 35 Cr.L.J. 107, 146 I.C 446, 35 Bom L.R. 1025 In 
order to bring a case within the purview of sec, 480, Cr P. C , and sec. 228, I P. C , 
it must be shown that an intentional insult was meant to the Court — Clikaganlal, supra. 

A comment on a pending case, if it has or may have the effect of prejudicing the 
fair tnal of an accused person, amounts to a contempt of Court — Clartdge, 14 Bom L R. 
231, 13 Cr.L.J 461. An article in a newspaper reflecting on a party to a suit, more 
especially when he is under cross-examination, is a contempt of Court— H'es/on v. Editor, 
Bengdce, IS C.W.N. 771. But such contempts can be punished only by the High Court 
See Note 1261 above 

1263. Appeal: — A summary order under this section by a Sessions Judge for 
an offence under sec 228, I P. C , imposing a fine on a person for intentional insult to 
the Judge when sitting in a stage of judiaal proceeding, amounts to a trial, though by 
a summary mode, and ts thereSoie, appea]ah)e—Chappu MenM, 4 J46, A 

Sessions Judge cannot refuse to hear an appeal agamst an order under this section, 
because in his opinion the matter is a mere trifle. He is bound to hear the appeal 
and come to a finding whether the conviction is legal or not— /ti'ac/iarom Keshavrom, 
Ratanlal 978. 


481. 

Record in 


(1) In every such case the Court shall record the facts 
such constituting the offence, with the statement 

su cases. made by the offender, as well as the 


finding and sentence. 

(2) If the offence is under section 228 of tlic Indian Penal 
Code, the record shall show the nature and stage of the j'udicial 
proceeding in which the Court interrupted or insulted was sitting, 
and the nature of the interruption or insult. 

1264. Record: — The procedure prescribed by sec. 480 for punishing a con- 
tempt committed i;i jacte cunx is of a summary character, and the Court taking action 
under that section is, therefore, required to record certain particulars mentioned in sec 
481. When the guilt or innocence of a person depends upon the exact words used by 
him, It IS the duty of the Magistrate to record them with a reasonable degree of precision 
and his omission to record the nature of the insult constitutes a great defect in the 
procedure— Oal/p Smg/i, 2 Lah 308 (311). 23 CrX.J. 9, The directions contained in 
tins section arc mandatory, and the omi^ion to record the particulars as directed fay the 
section is fatal to the proceedings — SurenJra Kalh Bancrjie, 10 CW.N’. 1062, 4 CLI 
415, 9 CrL J. 210. No person can be pidushed lor contempt unless the 
■ charged agamst him be distmcUy stated and an opportuniiy p^en him of 
charge, by making a statement. The exprcs&on "statement, if any" does not r-ea ts * 
the C^urt should not give the accused an opportunity to rrjt^. a stalotntj aff that^t 
indicates is Uiat the Court cannot compel the accused to make a slaiemf-t * 

.cmu j He omission 
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to record the statement of a legal practitioner charged for contempt is a fatal defect to 
the prosecution — Krishna Chandra, 37 CXLJ. 535, 24 C.LJ. 798, A I.R. 1923 Cal. 562? 
Pohu Ram, 25 Cr.L.J. 588, A.I.R. 1923 Lah. 88, 81 I.C. 76. 

Sub-section (2) lays dorni that where a person is charged with an offence under 
sec. 228, 1. P. C., the record convicting him must show the stage of the judicial proceeding 
interrupted, and the nature of the interruption, and the evidence must establish that such 
interruption was intentional? omisaon to do so is a vital irregularity in procedure not 
curable by sec. 537, and the conviction is illegal — Jatku Mai, 29 P.L R. 653, 111 I C. 464, 
A.I.R. 1928 Lah. 357, 29 Cr.LJ. 880; Kukaii, 15 Cr.L.J. 621, 25 I.Q 629 (Mad); 
Khushal Singh, 1886 P.R 36; Arumugam Chettiyar, 113 I C. 278, 30 Cr.L J. 118, A I.R. 
1928 Rang. 280, Ind. Rul. 1929 Rang. 32; Ram Lai, 1931 Cr.C. 831, 32 Cr.LJ. 1221, 
134 I.C. 686, 14 N.LJ. 106, A.I R. 1931 Nag. 193, Ind Rul. 1931 Nag. 172 

482. (1) If the Court in any case considers that a person 
_ . . accused of any of the offences referred to in 

Court considers that case Section 480 and committed m its view or pre- 
should not be dealt -mth sencc should be imprisoned otherwise than 
under section 480. -jri. i- 

m default of payment of fine, or that a nne 

exceeding two hundred rupees should be imposed upon him, or 
such “Court is for any other reason of opinion that the case should 
not be disposed of under section 480, such Court, after recording 
the facts constituting the offence and the statement of the accused 
as hereinbefore provided, may forward the case to a Magistrate 
having jurisdiction to try the same, and may require security to 
be given for the appearance of such accused person before such 
Magistrate, or if sufficient security is not given, shall forward 
such person in custody to such Magistrate. 

(2) The Magistrate, to whom any case is forwarded under 
this section, shall proceed to hear the complaint against the 
accused person in manner hereinbefore provided. 

1265. Scope: — ^The provisions of this section can only be employed where 
cognizance has already been taken under sec. 480, Cr. P. C, and the section is in no 
way independent of sec. 480 — Ram Lai Anand, 41 Cr.LJ. 766 (768), 189 IC. 628, 
A.I.R. 1940 Lah. 233, 42 P.L.R 5(6. 

Under sec. 480 the Magistrate can award a fine up to Rs 200, or a sentence of 
imprisonment in default of paj-ment of fine. If, however, the Magistrate considers that 
a substantive sentence of imprisonment or a heavier fine is demanded by the or* 
cumstances of the case, he ought to forsrard the case to another Afagistrate under 
this section — Anonymous, 6 M.H.CR. App, 16; Buhram Khan, 10 W.R. 47. 

Section 482 need not be read along with sec. 480, and sec. 482 does not require a 
Magistrate to draw up proceedings on the same day that the offence is committed— 
Depin Chandra Pal, 35 Cal. 161; Afalkhan Singh. 38 Cr.LJ, 55, 165 IC, 698, A-I-R- 
1936 All. 762, 1936 A.LJ. 1056, 1936 Cr.C 1003. 

Procedure; — If a Court considers a substantive sentence of imprisonment neces- 
sary-, it should record a statement of the facts constituting the contempt and the 
statement of the accused, and forward the disc to another Magistrate— Sahoo. 

11 W.R. 49. Where a Court chooses to act under sec. 482 instead of sec. 480, in respect 
cl on offence under see. 179. I. P. C., it must give reasons for not taking cognizance 
under sec. ASO—Chrdi Lai. 11 OLJ. 358, 25 Cr.L.J. 1127, 81 IC, 951, A.I.R. 192* 
Oudh 402. 
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A Bamster in the course of the tnal of a case m which he was the complainant, 
used insulting language to the Sub-Magistrate. The Magistrate then recorded proceed- 
ings required by this section but failed to take any statement from the accused explana- 
tory to his conduct as the accused left the Court at once. It was held that the omission 
to take such statement was not fatal to the proceedings, and the case ought not to be 
dismissed on that ground — Anenymous, 2 Wen 604. 

Ap application under sec 476, Cr. P. C , was made to the Subordinate Judge to 
file a complaint against the defendants for an offence under sec 175, I P. C. The 
Sub-Court was aboli^ed. The appheatiem was transferred to the District Court and 
it was disrmssed on the ground that sec. 476, Cr, P C., was not applicable. But a 
complaint was made under sec. 482, Cr. P C. Hdd that the complaint was not 
competent as the District Court did not order the production of any document, nor 
could the alleged oflence under sec. 175, I P C , be said to have been committed in 
the view or presence of the District Court — Ayanckerii Kovilasalh Sankara Vatma 
Rajah, 41 CrLJ. 465, 187 I.C. 470, (1940) 1 M.LJ 272 
Court: — See Vttkal Sonaji Maiatht in Note 622 


483. When the Provincial Government so directs, any 
nT.e„R.s.stnrorS.b. f Sub-Registrar appointed 

Registrar to be deemed a under the Indian Registration Act, lo77,* 
Civil Court .wi^n sec- shall be deemed to be a Civil Court within 
the meaning of sections 4S0 and 482. 


tions 480 and 482. 


The words “Proi'incial Government” have been substituted for "Local 
Government’' by sec 4 of the (Jovenunent of India (Adaptation of Indian Laws) 
Order, 1937. 

A Registrar or Sub-Registrar may be deemed to be 'a Court only for the pu^ 
poses of secs 480 and 482; and it cannot be implied that he is to be deemed a Cwrt 
for ordinary purposes A provision that a particular officer may for a particular purpose 
be deemed a Court does not warrant the extension of that provision so as by inference 
to produce a group of rules in conflict with the general system. A provision such as 
that contained m this section is an excrescence on the general s>stemi such an excep- 
tional provision should not be drawn out into all its logical consequences — Tuija, 12 Bom. 
36 In the absence of a direction by the Local Government under this section, an offence 
under sec 228, I P C., if committed before a Sub-Registrar cannot be dealt with under 
secs. 480 and 482 of this Code — Ptobhat Chandra, 57 Cal. 1007, 34 C.\VJ4, 56, 31 
CrLJ. 942. 


484. When any Court has under section 480 or section 482 
Discharge of offender adjudged ail offender to punishment or 
on submission or apo- forwarded him to a Magistrate for trial for 
refusing or omitting to do anything which 
lie was lawfully required to do, or for any intentional insult or 
interruption, tlie Court may, in its discretion, discharge the 
offender or remit the punishment on his submission to the order 
cr requisition of such Court, or on apology being made to its 
satisfaction. 

1267. Discharge oa submission or apology : — Too much notice should 
not be taken of a hasty language used by rustic litigants during a TTVim ^ n t of exate- 
ment without any serious intention of insulUng the Court. If the offender o3ers an 


See now the Indian Registration Act, 1903 (XVI of 1903). 
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apology or adopts a submissive attitude, an admonition by the Court, or at the most a 
petty fine, would be suffiaent— /it Singh, 1912 PAV.R. 23, 13 Cr.LJ, 567, 15 I C. 983. 

Power of High Court to interfere: — A pleader was tried and punished for 
contempt by a Munsiff for hawng used certain words which the latter thought to be 
derogatory to his position. The pleader gave an assurance that the words in question 
had no reference to the Court, but the MunafI declined to accept the assurance. The 
District Judge refused to interfere on appeal by the pleader. The High Court on revision 
directed the Munsiff to consider whether it was not a case in which he himself should 
take action under sec. 484. Upon the Munsiff. declining to do so because the pleader 
had not withdrawn the words in question, the High Court held that the assurance given 
by the pleader should be taken as suffident, and remitted the punishment— Ram Bali, 
11 A.L.J. 955, 14 CrLJ. 687, 21 I.C 1007. 

485. If any witness or person called to produce a document 

. . ^ or thing before a Criminal Court refuses to 

mittai of person refusing answer such questions as are put to him or 
to answer or produce to produce any document or thing in his 
posession or power which the Court re- 
quires him to produce, and does not offer any reasonable excuse 
for such refusal, such Court may, for reasons to be recorded in 
writing, sentence him to simple imprisonment, or by warrant 
under the hand of the presiding Magistrate or Judge commit him 
to the custody of an officer of the Court for any term not exceed- 
ing seven days, unless in the meantime such persomconsents to be 
examine’d and to answer, or to produce the document or thing. 
In the event of his persisting his refusal, he mayjie dealt with 
according to the provisions of section 480 or section 482, and, in 
the case of a Court established by Royal Charter, shall be deemed 
guilty of a contempt. 

'1268. Witness: — A compbinant is not a witness and therefore not punishable 
under tlus section — Ganesh, 13 Bom. 600. 

A witness cannot be punished for not answering a question which is irrelevant to 
the real issue or which he is not legally bound to answer — Ganesh, 13 Bom 600. l^Tiere 
the question is asked with a view to ctinunal proceedings being taken against the witness, 
he is not legally bound to answer it and he cannot be punished for refusing to answer— 
Haii Lakshman, 10 Bom. 185. 

486. (1) Any person sentenced by anj' Court under sec- 

App^iaU from con- ^80 or section 485 may, notwitlistand- 

s-ictions in contempt ing anything hereinbefore contained, appeal _ 
to the Court to which decrees or orders 
made in such Court arc ordinarily appealable. • 

(2) The provisions of Chapter XXXI shall, so far as they 
arc applicable, apply to appeals under this section, and the Ap- 
I>cllatc Court may alter or reverse the finding, or reduce or 
reverse the sentence appealed against. 

(3) An appeal from such conviction by a Court of Small 
Causes in a Presidency-town shall lie to the High Court, and 
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an appeal from such conviction by any other Court of Small 
Causes shall lie to the Court of Session for the sessions division 
within which such Court is situate. 

(4) An appeal from such conviction by any officer as Regis- 
trar or Sub-Registrar appointed as aforesaid may, when such 
officer is also Judge of a Civil Court, be made to the Court to 
which it would, under the preceding portion of this section, be 
made if such conviction were a decree by such officer in his capa- 
city as such Judge, and in other cases may be made to the District 
Judge, or in tlie presidency towns, to the High Court. 

See 4 M H.C R. 146 and Ratanlal 978 ated in Note 1263 under section 480, under 
heading 'Appeal" 

487. (1) Except as provided in sections ** 480 and 485, 
no Judge of a Criminal Court or hlagistrate, 
MaSSSs ^ Other than a Judge of a High Court, shall 

offences referred to in try any person for any offence referred to 
ttt section 195, when such offence is 
committed before himself or in contempt of 
his authority, or is brought under his notice as such Judge or 
‘Magistrate in the course of a judicial proceeding. 

(2) Nothing in section 476 or section 482 shall prevent a 
^/agfsfrate empowered Co commit to the Court of Session or 
High Court from himself committing any case, to such Court. 

Change:— The word "477" has been omitted in sub-section (1) by section 130 
of the Cr. P. C Amendment Act, XVIII of 1923. This is consequent to the repeal of 
see. 477. 

1269. General rule; A Magistrate cannot convict a person for contempt of 

Court committed m respect of his own authority. A commitment to another Magistrate 
IS necessary in all such cases — Atmaram Covind. Ratanlal 64j Kashmiri, 1 All. 625} 
Seshayya, 13 Mad. 24 The Court before which an offence was committed, and by 
which the preliminary inquiry was held under see. 476, should not be the Court to 
try the case — Tataproshad, 15 WR. 88. 

Thus, where a Sessions Judge has directed the trial of a person for the offence 
of giving false evidence committed before him in the course of a.judidal proceeding 
of a criminal nature, he cannot try the case himself — Ataklidum, 14 AIL 354. If 
the facts alleged to constitute the offence came to the knowledge of the Magistrate 
in the course of judicial proceedings, he has no junsdiction himself to try the case 
—Kunwar Bahadur, 23 OC. 138, 57 IG S36, 21 CrLJ. 696. A .Magistrate whose 
summons was disobeyed has no jurisdiction to try the offence of disobedience of summons 
— Anonymous, 2 Wdr 612; Deo Saran, 16 ALJ. 432, 19 CrLJ. 688, 46 IC. 48; 
Pahalwan, 27 CrLJ 1344, 93 I C. 416 (All.); Muhammad Dm, 36 CrLJ. 407(2) 153 
I.C. 514(1), 35 P.LR. 454. A I K. 1934 Lah. 545, 1934 Cr.C. 665(1). The prohibition is 
absolute and the consent or otherwise ol the accused is immaterial— .MuJlaCTmcd Din 
supra. A Magistrate who issued an order under sec 144 of this Code cannot hiciidf try 
Uie disobedience of that order (sec 188, I. P. C)— RajicW Dsia/. 10 RUCJl. 424; 
Mtilunioy Con, 23 CW.N. 520, 20 Cr.LJ. 557; Abdulla, 24 hfcid. 262; Langada)a. 
Ratanlal 901; Lokaidra Lai Pal Choudhujy. 37 CrLJ. 936, 164 I.C 434, 61 CLJ. 579* 
39 CWN. 1(S3; Vtaappa Moopan, 40 CriJ. 752, IS3 I C. 240, A.I.R. 1939 Mad. 49o' 
49 M.L.W. 474, 1939 M.W.N. 340, (1939) 1 MiJ. 5^. A Magistrate, who 
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an order under sec. 133 for the removal of a nuisance, cannot himself try and convict 
the person to whom such order was directed and who has disobeyed it — Hua Lai, 1883 
A.W.N. 222. If the Magistrate holds a trial for an offence committed in contempt of 
his authority the whole proceedings of the trial are invalid, and a person who disobej’S 
a warrant issued in the course of such trial commits no offence — Pakalivan Singh, 
27 Cr.LJ. 1344, 98 I.C. 416 (All.). The Rangoon High Court holds that although it is 
not desirable that a Magistrate whose lawful orders are disobeyed should, save in very 
exceptional circumstances, himself try and dispose of the charge of disobedience, still, 
unless there has been a clear failure of justice, the High Court will not ordinarily 
interfere with the Magistrate’s action—/. R. Das, 1 Rang. 540. 

1270. Scope of section: — Sec. 487, which says that no Court shall try any 
person for the offence committed in contempt of its own authority, is not limited to 
offences falling under Chapter X of the Pena! Code. It extends to all contempts of 
Courts — Parsapa Mahadevapa, 1 Bom. 339. Moreover, the prohibition in this section 
extends to the abetment of the offences referred to in the section. Therefore, a Magis- 
trate is not competent to convict a person of abetting the offence of giving false evidence 
in a judicial proceeding before himself — Anonymous, 7 M.H.C.R. App. 28. 

Where a District Magistrate (as the head of the Police) gave sanction to prosecute 
a person for giving false information to the police, the District Magistrate was not 
incompetent to'try or hear an appeal from the conviction of such person; section 487 
would not apply, because the offence was committed before the Police and not before 
the District Magistrate or in contempt of his authority or brought to Ws notice as 
Magistrate in the course of a judicial proceeding— Lol, 27 Cal. 452; Baldeo, 3 
All. 322; Karim Baksh, 1903 P.R 12, 2 CrLJ. 66 Where the Deputy Commissioner 
directed the prosecution of the accused under sec. 182, I. P. C , for having made a false 
report to a Forest Officer, and then the Deputy Ccminisstoner, as District Magistrate, 
heard the accused's -appeal against his conviction in the case, held that sec. 487 did not 
apply as the offence was not committed before the Deputy Commissioner nor brought 
to his notice as Magistrate in the course of a judicial proceeding. But sec. 556 applied 
— Faie Muhammad. 9 N.L.R. 81. 14 Cr.L.J. 385 (386). 

Magistrate: ^This section is wide enough to include a Presidency Magistrate. 

Such Magistrate cannot try a case under see. 188, I. P. C., for the disobedience of an 
order which he had himself passed — Leakai Hussain, 12 C.W.N. 246, 7 Cr.LJ. 103, 

7 C.LJ. 70. 

Prohibition to *try* the case: — According to the Madras High Court, this 
section prohibits the Judge or Magistrate only from trj-ing the case; but a Sessions 
Judge before whom an offence was committed is not precluded by this section to hear 
an appeal in the case — Kesavaiya, 2 Wdr 607. But the Calcutta Iligh Court holds that 
the words "shall try- a person" in this section Include the trial of an appeal Therefore, 
where a Judge sanctions the prosecution of a decree-holder under sec. 210, I. P. C., for an 
offence committed before a MunrifI he is not competent to hear an appeal from the con- 
viction of the decree-holder for that offence — Madhub Chunder v. Navodeep, 16 Cal. 121. 
So also, the Burma Chief Court holds that a Judge who has directed a prosecution should 
not hear the appeal of the accused, when convicted, even though the appeal is not 
against the conviction but only against the scr-erity of the sentence — Utuklalice. 2 
UB.R. 302, 1 Cr.L.J. 1021. l\’hcrc a District Magistrate procured the initiation of a 
number of prosecutions against the same person, and one of them which resulted in 
conriction came before him in appeal, the High Court considenng that it was not 
altogether proper that he should hear the appeal, ordered its transfer to the Sessions 
Judge — Ramzan Ali v. Durpo, 24 W.R, 58. The Nagpur Court also holds (following 
16 Cal. 121) that the word "try" as used in this section includes the hearing of an 
appeal— Ktishnoppa. 25 CrL.J. 713, A I.R. 1921 Nag. 51, 81 I.C. 201. 

Judicial proceeding: — ^The proceeding of a Magistrate granting or res-oking or 
refusing a sanrtion under sec. 195 is a judicial proceeding. Therefore, a Magistrate who 
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has declined to revoke a sanction granted to a person on a charge of forgery, is precluded 
from himself trj-ing the case — Seshadri, 20 Mad, 383. 

1271. "As such Judge or Magistrate": — some cases it has been said 
that this expression means that the Judge or Magistrate is precluded from trying the 
case only when the offence was comnutted before him or brought to his notice while 
acting in /j« capacity as Judge or Magtstratet but it does not prevent the Magistrate or 
Judge from trying an offence which was comnutted before him or brought under his 
notice in anolhcT capacity. Thus, m Sarat Chandra, 16 Cal 766 (FB), it is stated 
that a Sessions Judge may as Sessions Judge try the accused for an offence which w’.as 
committed before him in another capaaty as District Judge; that is, the prohibition is 
restnclcd to a 'Judge’ of a Criminal Court, and tnat being so, a strict construction must 
be placed upon the words ‘as such Judge’ and it must be held that they do not include 
a Judge of a Cml Court or a Distnct Judge. The same view has been taken in Caspar, 
6 Bom. 479 (481); Banka Behan, 7 CW.N 708; Rai/st Dajt, 18 Bom. 280 Thus, it is 
held that a Magistrate is not debarred from trying an accused person for disobedience 
of summons issued by him in his capacity as Mamlatdar — Ratjit Dait, IS Bom. 380. 
\\'here sanction is given by a Deputy Collector and Magistrate in his capaaty as 
Revenue Officer, he is not debarred from trying the case himself as Deputy Magistrate — 
Moula Sahib, 2 Weir 613 

But in some other cases it has been pointed out that the above view runs counter 
to the fundamental pnnaple of law (sec. 556) that no man ought to try a case in 
which he is interested. The prohibition in this section is a personal one, the mischief 
to be prei.'ented being that the same person should not decide a matter which he may 
have already prejudged It does not refer to the office of the Magistrate or Judge 
before whom an offence of the class described in the section is committed, but refers to 
the person of the Judge or Magistrate— Anonymous, 1 Mad. 305. An officer before 
whom, while acting in a particular capacity, an offence has been committed, punishable 
under sec 228, I. P. C, cannot in another capacity take up and try the offence— an 
offence committed against himself. If he could do so, it would be m vrolaCion of that 
fundamental rule in the administration of justice that nb man can be a Judge in a 
case wherein he is interested — Chander Seejatr, 12 W.R. 18. \\‘hen a Judge on the 
Civil side has already formed an opiiuon that a document has been forged or a perjury 
has been comnutted, he should not try the case as a Sessions Judge, and it is proper 
for the High Court to transfer the case to another Judge, as a means of relieving the 
former Judge from a position which he himself would desire to a\-oid — Arunachclla, 

5 MHC.R. 212 In Gasper 6 Bom. 479 (481), it has been said that it is desirable 
that a trial should not be held before an officer who has already prejudged the guilt of 
the accused, and on this ground the case should be transferred? but in the case of an 
offence exclusively tnable by the Court of Session, great incon\ cnience would be caused 
if the case has to be transferred? and if the accused is perfectly willing to be tried by 
the Sessions Judge, no transfer is necessary. 
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an order under sec. 133 for the removal o! a nuisance, cannot himself try and comict 
the person to whom such order was directed and who has disobeyed it — Hira Lai, 1883 
A.W.N. 222. If the Magistrate holds a trial for an offence committed in contempt of 
his authonty the whole proceedings of the trial are invalid, and a person who disobeys 
a warrant issued in the course of sudi trial commits no offence — Pahalmn Sinih, 
27 Cr.LJ. 1344, 98 I.C. 416 (Ail.), The Rangoon High Court holds that although it is 
not desirable that a Magistrate whose lawful orders are disobeyed should, save in very 
exceptional circumstances, himself try and dispose of the charge of disobedience, still, 
unless there has been a dear failure of justice, the High Court will not ordinarily 
interfere with the Magistrate’s action — f. R. Das, 1 Rang. 540. 

1270. Scope of section: — Sec. 487, whidi says that no Court shall try any 
person for the offence committed in contempt of its own authority, is not limited to 
offences falling under Chapter X of the Penal Code. It extends to all contempts of 
Courts— Parsapff MahadevaPa, 1 Bom. 339. Moreover, the prohibition in this section 
e.xtends to the abetment of the offences referred to in the section Therefore, a Magis- 
trate is not competent to convict a person of abetting the offence of giving false evidence 
in a judicial proceeding before himself — Anonymous, 7 M.H.C.R. App. 28. 

Where a District Magistrate (as the head of the Police) gave sanction to prosecute 
a person for giving false information to the police, the District Magistrate was not 
incompetent to try or hear an appeal from the conviction of such personj section 487 
would not apply, because the offence was committed before the Police and not before 
the District Xlagistrate or in contempt of his authority or brought to his notice as 
Magistrate in the course of a Judicial proceeding^Romcsory Lai, 27 Cal. 452; Baldeo, 3 
All. 322; Karim Baksh, 1905 PR. 12, 2 CrL.J. 66. Where the Deputy Cotnrduioticr 
directed the prosecution of the accused under sec. 182, I. P. C., for having made a false 
report to a Forest Officer, and then the Deputy Commissioner, as District Magistrate, 
heard the accused’s appeal against his conviction in the case, held that sec. 487 did not 
apply as the offence was not committed before the Deputy Commissioner nor brought 
to his notice as Magistrate in the course of a judicial proceeding. But sec. 556 applied 
— Fflfr Muhammad, 9 N.LR. 81, 14 Cr.L.J. 385 (386). 

Magistrate:— This section Is wide enough to include a Presidency Magistrate. 
Such Magistrate cannot try a case under sec. 188, 1. P. C., lor the disobedience of an 
order which he had himself passed — Leabal Hussain, 12 C.W.N. 246, 7 Cr.L.J. 103, 
7 CL.J. 70. 

Prohibition to *try* the case: — According to the Madras High Court, this 
section prohibits the Judge or Magistrate only from trying the case; but a Sessions 
Judge before whom an offence was committed is not precluded by this section to hear 
an appeal in the case — Kesavaiya, 2 Weir 607. But the Calcutta Ifigh Court holds that 
the words “shall try a person" in this section include the trial of an appeal. Therefore, 
where a Judge sanctions the prosecution of a decree-holder under sec. 210, I. P. C., for an 
offence committed before a Munsiff he is not competent to hear an appeal from the con- 
V’iction of the decree-holder for that cflencc — Afadfiub Chundtr v. Havodttp, 16 Cal. 121. 
So also, the Burma Chief Court holds that a Judge who has directed a prosecution should 
not hear the appeal of the accused, when convicted, even though the appeal is not 
against the conviction but only against the seventy of the sentence — Hluklolttt, 2 
L.B R. 302, 1 Cr.LJ. 1021. ll’here a District Magistrate procured the initiation of a 
number of prosecutions against the same person, and one of them which resulted m 
conviction came before him in appeal, the High Court considering that it was not 
altogether proper that he should hear the appeal, ordered its transfer to the Sessions 
Judge— Romrart Ali v. Durpo. 24 W.R. 58- The Nagpur Court also holds (following 
16 Cal. 121) that the word “trj-” as used in this section includes the hearing of an 
vppcal^Ktishnappa. 25 CrLJ. 713, AI.R. 1924 Nag. 51. 81 I.C 201. 

Judicial proceeding:— The proceeding of a Magistrate granting or revoking 
refusing a sanoion under sec. 195 is a judicial proceeding. Therefore, a Magistrate vM 
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has declined to re^tikc a sanction granted to a person on a charge of lorgcry, is precluded 
from himself toing tlic ease — Scs/iedrt, 20 Mad. 383. 

1271. "As such Judge or Magistrate": — In some eases it has been said 
that this expression means Uiat the Judge or Magistrate is precluded from trying the 
case only uben the offence was committed before him or brought to Ids notice while 
acting in his capacity as Judge at Magistiatei but it docs not prevent the Magistrate or 
Judge from tiding an offence which was committed before him or brought under his 
notice m a«t>fAfr capacity. Thus, in Sara/ Chandra, 16 Cal. 766 (FB.), it is stated 
that a Scs^ons Judge may as Sessions Judge try the accused for an offence which was 
committed before him in another capacity as Distnct Judge; that is, the prohibition is 
restricted to a 'Judge' of a Cnminal Court, and that being so, a stnet construction must 
be placed upon the words 'as such Judge' and it must be held that they do not include 
a Judge of a Civnl Court or a District Judge. The same view has been taken in Caspar, 
6 Bom. 479 (481): Banka Bckart, 7 C.\VN 708; Iiat;tt Dajt, 18 Bom. 280. Thus, it is 
held that a Magistrate is not debarred from trying an accused person for disobedience 
of summons issued by him in his capacity as Mamlatdar — Raijit Daji, 18 Bom. 380. 
Where sanction is given by a Deputy Collector and Magistrate in his capaaty as 
Re\'cnue Officer, he is not d^arred from trying the case himself as Deputy Magistrate— 
hloula Sahib, 2 Weir 613 

But in some other cases it has been pointed out that the above vjew runs counter 
to the fundamental prinaple of law (sec. 556) that no man ought to try a case In 
which he is interested The prohibition in this section is a pasonol one, the mischief 
to be prevented being that the same person should not decide a matter which he may 
have already prejudged. It does not refer to the o^ce of the Magistrate or Judge 
before whom an o^cnce of the class described in the section is committed, but refers to 
the person of the Judge or Magistrate — Anonymous, 1 Mad 305. An officer before 
whom, while acting in a particular capacity, an oRence has been commuted, punishable 
under sec. 228, I. P. C., cannot in another capacity take up and try the offence— an 
offence commuted against himself. If he could do so, it would be in violation of that 
fundamental rule in the admimstration of justice that nO man can be a Judge in a 
case wherein he is interested — Ckander Se^ur, 12 WR 18. When a Judge on the 
Citnl side has already formed an opimon that a document has been forged or a perjury 
has been committed, he should not try the case as a Sessions Judge, and it is proper 
for the High Court to transfer the case to another Judge, as a means of relieving the 
former Judge from a position which he himself would desire to avoid— AninacAcffa, 

5 SIHCR. 212. In Gasper 6 Bom. 479 (481), « has been said that it is desirable' 
that a trial should not be held before an officer who has already prejudged the guilt of 
the accused, and on this ground the case should be transferred; but in the case of an 
offence exclusively triable by the Court of Session, great inconvenience would be caused 
if the case has to be transferred; and if the accused is perfectly willing to be tried by 
the Sessions Judge, no transfer is necessary. 
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, CHAPTER XXXVI. - 

Of the Maintenance of Wives and Children. 

Sir James Filzjames Stephen describes this chapter as "a 'mode o! preventing 
\‘agTancy or at least of preventing its consequences." The object of maintenance 
proceedings is not to punish a parent for his past neglect, but to prevent vagrancy by 
compelling those who can do so to support those who are unable to support themselves 
and ^\ho have a moral claim to suKK>rt — Sardar Muhammad v. Nux Muhammad, 1917 
J'.R. 22, 18 Cr.L.J. 811. The scope of this chapter is limited and the Magistrate may 
not, except as herein provided, usurp the junsdiction in matrimonial disputes possessed 
by the Civil Courts — Gulabdas Bhaidas, 16 Bom, 269, 


488. (1) If any person having sufficient means neglects or 

refuses to maintain his wife or his legitimate 
Dt'S'es and^iMreiT^ ^legitimate child unable to maintain 
itself, the District Magistrate, a Presidency 
Magistrate, a Sub-divisional Magistrate or a Magistrate of the 
first class may, upon proof of such neglect or refusal, order such 
person to make a monthly allowance for the maintenance of his 
wife or such child, at such monthly rate not exceeding one hundred 
rupees in the whole, as such Magistrate thinks fit, and to pay the 
same to such person as the Magistrate from time to time directs. 

(2) Such allowance shall be payable from the date^ of the 
order, or if so ordered from the date of the application for 
maintenance. 


(3) If any person so ordered fails without sufficient cause 

- , , j to comply with the order, any such Magis- 

Enlorcemenl of order. ^ ^ r t u r 

trate may, for every breach of the order, 

issue a warrant for levying the amount due in manner herein- 
before provided for levying fines, and may sentence such person, 
for the whole or any part of each month's allowance remaining 
unpaid after the execution of the warrant, to imprisonment for 
a term which may extend to one month or until payment if 
sooner made: 


Provided that, if such person offers to maintain his wife on 
condition of her living with him, and she refuses to live with him, 
such Magistrate may consider any grounds of refusal stated by 
her, and may make an order under this section notwithstanding 
such offer, if he is satisfied that there is just ground for so doing: 

Provided, further, that no warrant shall be issued for the 
recovery of any amount due under this section unless application 
be made to the Court to levy such amount within a period of one 
year from the date on tohich it became due. 

(4) No wife shall I)C entitled to receive an allowance from 
her husband under this section if she is living in adulter)', or i»» 
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without any sufficient reason, she refuses to live with her husband, 
or if they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has 
been made under this section is living in adultery, or that without 
sufficient reason she refuses to live with her husband, or that 
they are living separately by mutual consent, the Magistrate shall 
cancel the order. 

(6) All evidence under this Chapter shall be taken in the 
presence of the husband or father, as the case may be, or, when 
his personal attendance is dispensed with, in the presence of his 
pleader, and shall be recorded in the manner prescribed in the 
case of summons-cases: 

Provided that if the Magistrate is satisfied that he is wilfully 
avoiding service, or wilfully neglects to attend the Court, the 
Magistrate may proceed to hear and determine the case ex parte. 
Any order so made may be set aside for good cause shown on 
application made within three months from the date thereof. 

[(7) (OiJiif/cd).] 

(7) The Court in dealing with applications under this 
section shall have power to make such order as to costs as may be 
just. 

(8) Proceedings under this section may be taken against 
any person in any district where he resides or is, or where he 
last resided with his wife, or, as the case may be, the mother of 
the illegitimate child. 

This section has been amended by section 131 of the Cr. P. Code Amendment 
Act, XVIII of 1923, and the changes introduced are the following : — First, in sub-scction 

(1) , the words ‘one hundred' have been substituted for 'fifty,' m order to suit modem 
conditions of life Secondly, in sub-section (3) the words 'fails without sufficient cause’ 
have been substituted for the words ‘wilfully neglects’ owing to the difficulties which 
have been felt in the interpretation of the word ’wilfully’ (Sfa/emenfs of Objects and 
Reasons, 1914). Thirdly, a proviso has been added to sub-scction (3) to provide a 
period of limitation for the recovery of outstanding arrears. Fourthly, sub-section (7) 
has been omittcdi it ran thus ; ‘'The accused may tender himself as a witness and in 
such case shall be examined as sudu" This is now expressly provided by sub-section 

(2) of sec 3i0 Tlie old sub-sections (8) and (9) have been re-numbcred as (7) and 
(8). Fijlhly, in the present sub-sec. (8) the words "any person” base been substituted 
for the words "the accused" m order to make it clear that the person proewded against 
under this section is not in the poation of an accused person. 

1272. Section not affected by personal law: — ^Thc right to maintenance 
conferred by this section is a Statutory right, which the Legislature has created irres- 
pective of the nationality or creed of the parties, the only condition precedent to the 
possession of that right, in the case of a wife, being the existence of the conjugal relation 
— Din Afahomnicd, 5 AIL 226. 'This section provides a statutor>' right and cannot be 
affected by personal law. The right conferred upon the wife by the pronsioru of this 
section IS independent ot personal Jaw and to daira protection of Afuhamaiadan Law in 
derogation of the statutory prorisiois of the Cnminal Procedure Code is not peniiiss.^Ie 
^flfuhanitnad .IrituUah v. AbduJ Hdhm, 36 CrXJ. 524, 154 LC. 561, 1935 OW.N. 292, 
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1933 OL.R. 1^, A.I.R. 1935 Oudh 285 Thus, a mutta ^rife is not, under the 
Muhaminedan Law of the Shia sect, entitled to nuintenance ; but this disability arising 
from her personal law is different from her statutory right to maintenance under this 
Code. In other words, she is entitled to maintenance under this section, irrespecti\'e of 
the fact that she is not entitled to maintenance under her personal law — Luddon Sakiba 
V. Mhza Kamar, 8 Cal. 736. The right of illegitimate children to be maintained by 
their actual father is a statutory right, and the duty is created by express enactment 
independent of the personal law of the parties— Xoriyadmi Pokkar v. Veeian, 19 Mad. 
461. There is no text of Hindu law under which an illegitimate son of a Hindu by a 
woman who is not a Hindu can claim maintenance; but under this section such 
illegitimate child is entitled to claim maintenance from his putative father— v. 
Esudason, 27 Mad. 13. Apart from the Hindu Law, maintenance is awardable in such 
cases on general principles; the defendant having begotten the diild is bound to proride 
for its maintenance — Ghana Kanta v. Ceieli, 32 Cal. 479. The father of an illegitimate 
child cannot get rid of statutory obligation under this Code to maintain that child 
by pleading that he is a Buddhist monk. The Criminal Procedure Code must override 
his personal law if it conflicts with it—V Thin v. Ma Pica, 4 U.B.R, 138, A.I.R. 1923 
Rang. 131, 24 Cr.LJ. 368. 

On the other hand, the provision in the Cr. P. Code does not take away any right 
conferred by the Hindu Law, Thus, under this Code, the illegitimate daughters are 
entitled to claim maintenance only from thrir father, but under the Hindu law, they 
can claim maintenance not only from their father but also from his co-parceners who 
took his property by survivor^ip— NotJmnian v. Mulhut, 22 L,W. 650, A.I,R. 1926 
Mad. 261. 

1272A. Procedure: — Proceedings under this section are not complaints and 
hence it is not legally necessary for the wife to be examined before issue of process— 
Nut Muhammad v. Harjan, 36 Cri.J. 792, 153 I.C. 609. A.I.R. 1934 Lah. 946. 36 
P.L.R 181. 1934 Cr.C 1334. 

This section contemplates applications by a wife or a child. 'W’hen maintenance Is 
claimed for the child, the application should be made by the mother as guardian of the 
child and for the child— Xurnfi. 25 Cr.LJ. 1249. 82 I C. 257, A.I.R. 1925 AU. 73. 

An application for maintenance under this section should not be dismissed on the 
failure on the part of the applicant to comply with an order for payment of process fees 
— Ponnammal, 16 Mad. 234. See Note I2£^ 

1272B. Meimtain: — Maintenance is not intended to go further than to insure 
to the wife or children food, clothing and lodging. It does not include education — 
Nga Hla v. Mi Hla Kyu. 4 IC 758. U.B.R. (1907-1909) Cr. P. C. p. 17, 11 Cr.L.J. 
40; Kumli, 25 Cr.LJ. 1249 (1251), 82 I.C. 257, A.I.R. 1925 All. 73. In criminal law 
maintenance would not include cost of College education — SAanno Dtbi v. Daya Ram, 
147 I.C 719, A.I.R. 1933 Lah. 1026, 1934 Cr.C 12. 35 Cr.LJ. 473, 35 PX.R, 320. 
But see Maung Shwe Da v. Ma Thein Nya. 40 Cr.L.J. 440 (441), 180 IC 584, A.I.R. 
1939 Rang. 95, 1938 Rang. 673, 11 R- Rang. 423 where it has been held that the 
meaning of “maintenance" as used in this section includes the education of children, 
'that is to say, the minimum amount of education which the conventions of the country 
call for. See also Note 1279. 

1273. Who can be ordered: — An undivided son liring with his father can 
be ordered to maintain his wife under this section — Ramcjcrnt. 13 Mad. 17. The mere 
fact that the defendant is 16 years of age only and studying at school will not by 
it‘cH be a suflicient cause for his being relieved of the liability imposed by this section 
of proriding for his illegitimate child— A'oer v. Rashutt LaJ, 4 N.W.P. 123. 

The order may be passed only against the father or husband, as the case may be. 
This section does not authonse a Magistntte to order the father-in-hw to pay mainten- 
ance to his daughter-in-hw — Mhan, IPCO P.R. 26, 1 Cr.LJ. 110. Nor can the 
father-in-law and the husband be made jc^tly liable for the mainicnancc of the 'rife. 
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on the ground that the husband js a minor — Waryant Singh, 12 P.R. 1914, 15 Cr.L.J. 
577? Sohna v. Kartar, 32 P.L.R. 346, 1931 CrC 772, 32 Cr.L.J 1175, 134 IC. 488, 
AIR 1931 Lah 532, Ind Rul. 1931 Lah 936j Ghulam Muhammad v. Fatima, 30 
Cr.LJ. 135, 113 IC 327, Ind Rul. 1929 Lah 162; Ralla v. Atti, 115 PL.R. 1914, 15 
Cr.L.J. 529 (530). 

‘Of sufficient means*: — Before an order is passed under this section it must be 
proved that the person ordered has sufficient means to support his wife and children 
—Payaji v. Dudknath, 1882 A W24 179. If he has suffiaent means, he is not relieved 
of the obligation to maintam his wife on the ground that the wife has means of earning 
money by her own labour — Gkuibin v Gobindi, 1887 A W.N 107; or that the wife has 
relations able and willing to maintain her — Vcluth Ahmed, 2 Weir 615; Chanda v. Rama 
Misaji, 16 Cr.LJ 80 (Mad ) 

A Magistrate is not justified in absolutely refusing to order mamtenance to be paid 
to the wnfe on the ground that the husband is a man of slender means. In such a case, 
only a small amount will be ordered — Chocklmgam, 2 Weir 617. So also, the fact that 
the father is a professional beggar does not rebeve him from his obbgation to maintain 
his illegitimate child If a man is capable of labour, and the Magistrate is satisfied 
that the child is his child, he should order tne payment of a reasonable sum — Boya 
Kondamma, 2 War 616. The word 'means’ m this section does not signify only visible 
means, such as real property or definite employment If a man is healthy and able- 
bodied he must be held to have the means to support hts wife; and he cannot be relieved 
of this obligation on the ground that he is only 19 years old and unemployed — In je 
Kandasamy, 1926 MWN. 146, 92 IC 862, 50 MLJ. 44. 27 Cr.L.J. 350 The word 
‘sufficient means’ includes a capacity to earn money; and if a man can be shown to 
be capable of earning money, he has then the ‘means’ to maintain his wife Prima 
facie, a man 26 years old must be presumed to be capable of earning money. But it 
IS open to him to rebut that presumption by showmg that m fact because of disease, 
BCadent or labour market he is not capable of earmng anything — Muni Kanttvijaya/t, 
56 Bom 260, 34 BomLR 587, 1932 Cr.C. 397, 33 Cr.L.J. 625, 138 IC. 517, A.I.R. 
1932 Bom, 285, Ind Rul 1932 Bom. 385; Canga Devi v. Ram Saiup, A.I.R. 1939 Lah. 
24, 179 1 C 766, URL 624, 41 P L R. 161. The words "sufficient means’’ should not 
be confined to the actual pecuniary resources but should have reference to the earning 
capacity Where the husband is a vigorous man m the prime of life and is able to 
earn sufficient if he wishes and the amount granted to the wife is -not more than is 
necessary for her simple needs, the order should be upheld — Abdul v. Sugrabi, 37 CrL J. 
86. 159 I C. 120, 18 N L J. 107 So also, the mere fact that the husband is a y oung boy 
of 16 is not a ground for granting merely nominal maintenance, lie must make serious 
endeavour to find work, and must pay sufficient maintenance to his wife — Ma E Sin v. 
Mg Hla, 4 Bur L J 258, 27 Cr L J. 725. In a Burma case it has been held that in the 
‘case of a Pongyi or Buddhist priest, the presumption is that he possesses no property 
except such as is necessary for his religious life and which is held under conditions which 
do not make it available for other purposes; and a woman who allows herself to be 
seduced by a member of the pneslhood canndt obtain any maintenance for her child; 
slie ought to have known beforehand that a priest has no money — Ma E Shi v. Aditsa, 1 
BurLJ. 97, 24 CrLJ 510 But in another Burma case it has been h^ld itat 3 
Buddhist monk cannot get nd of his statutory obligation under this Code to maintain 
his illegitimate child If he is an able-bodied man, the presumption is that he has 
suffiaent means to maintain himself and his duld, and it is for him to prove the 
contrary. If he cannot pay the maintenance ordered if he remains a monk, it is his 
duty to throw off the yellow robe and work— t/ Thin v. Ma Pua, 4 U.B R. 138, A.I R, 
1923 Rang. 131, 72 I C. 368. The Full Bench of the Rangoon High Court accepted 
the view laid down in U Thiti v. Ma Pua, and held that a Bunnese Buddhist mnny 
is liable for the maintenance of his child— Jl/ming Tm v. Umin. 34 CrL.J 815 
144 IC 187, A.I.R. 1933 Rang. 133. 11 Rang. 228. Ind. RuL 1933 Rang. 92 (F.a)! 
dissenting from £i Shi v, Aditsa, supra. A man by merely becoming a Jam Sadku 
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is not in law excused from maintairung his wife. ’ If, on the other hand, he can prcnT 
that by reason of the vows which he has taken be is incapable of holding any property 
or earning any money which will enable him to maintain his wife without incurring 
such serious consequences that no Court could expect him to incur, then he cannot 
be said to have sufficient means to maintai n his wife — Munx Kanlivipayayt, supra. 

The onus is on the husband or father to show that he has no sufficient means to 
support his wife and children. An able-bodied man who is suffering from no phyacal 
infirmity xvill be presumed to have sufficient means to support himself and his faimly — 
Me Tha v. Nga San, 1911 U.aR. 1st Qr. 90, 13 CrX.J. 162 (164), 13 I.C. 915. 

1274. Neglect or refusal to malntalnt — The first essential for proceedings 
under this section is that the person proceeded against should have neglected or refused 
to maintain his wife or children If there is no evidence as to the ne^ect or refusal, 
an order for maintenance passed by the Magistrate is bad in law — Intazar v. Samxdan, 
27 OC. 271, 1 0 W.N. 150, 20 CrJ-.J. 128; Gulabdas Bhaidas. 16 Bom. 269; Sita Debt 
V. Har Narain, 32 Cr.L.J. 196 (198), 129 I.C 17, 1930 Cr.C. 982. A.I R. 1930 Lah. 
886, 31 P.L.R. 876, Ind. Rul. 1931 Lah 97. Where the evidence was that since the 
separation had taken place, the husband was regularfy paying Rs. 92 for the maintenance 
of his wife and children, it was held that the Magistrate was wrong m having entertained 
the petition at all — Graham v. Graham, 4 BurLj. II, 26 Cr.LJ. 831. 

The neglect or refusal to maintain wife and children may be^ express or implied. 
The Court may infer the neglect or refusal from the conduct of the husband— RAiiaiyi v. 
Maneckji, 9 Bom.LR. 359, 5 Cr.LJ. 334. To give jurisdiction to a Magistrate, It is 
not necessary to prove express refusal to maintain; if the husband or father does not in 
fact maintain his wife or children, he is said to ‘neglect or refuse’ to maintain them— 
ffa Hun, 8 Bur^-.R. 96. \Vhere the father has denied his paternity of the child, that 
is a fact from which the Court can -infer neglect to maintain the child — 6 S.L.R. 20S, 14 
Cr.LJ. 303. But where the husband is willing to. maintain his wife and the wife is 
willing to live with her husband, i e , where both parties arc willing to live together, the 
fact that the wife deposes that though she Is willing to live with her husband, the latter 
refuses to maintain her, will not lead the Court to infer that the husband Is unwilling 
to maintain his wife — Phula Kkan, 213 P.L.R. 1915, 16 Cr.Lj. 86. 

Tlus section is based on the principles that there is coniinuini obligation upon a 
father, who has sufficient means, to support his child. If a man who is bound (o 
maintain his child continuously does not do so, he is deemed to have neglected to 
maintain, and proof of actual refusal to maintain is not necessary. The fact that the 
child is not in a 8tar\'ing condition is no answer to an application for maintenance 
Ma Hnin v. Afaung Myat, LB.R. (I900-19(G) 189; Baran v. Ma Chan. 2 Rang 633. 
26 Cr.L.J. 535; Ha Hun Bya, 8 Bur.L.R. 96. Sec Ambirathu v. Lakshmi Amma, 1937 
M.WJ7. 985. 

The fact that a lump sum has been paid to the wile in final settlement of all her 
claims is no answer to an applicaticm for maintenance, if in fact that money has been 
spent or lost or does not jield a sufficient income — Afi Le v. Ng. Paw Din, 1905 UBR- 
(Cr.P. C) 45i Afa Hnin V. Maung Myat.h-BR. {1900-1903) 189. See also Note 1276 
under the heading "EfTect of agreement or compromise”. But where the father has 
given Certain property to the mother for the maintenance of herself and the child, 
which yields suffioent monthly income and furnishes means of support, he cannot be 
said to have neglected to maintain bis wife and child and an order cannot be made 
under this scaion— .Ifoung Mya v. Ma Bok. U.B.R. (1897-1901) 108; Cangaraju v. 
Bhadrayya, 2 Weir 648. 

A father's neglect to sue for the custody of a girl who has chosen to live within her 
mother who is Ih-ing in adultery, cannot be deemed to be a neglect on his part to 
maintain the daughter— rcrio/Aj v. Ramaswami. 2 Weir 630 (631). l\'herc the father 
is entitled to the custody of children, and the mother who takes them away does not 
allow them to return to him, there is no sudi neglect or refusal to maintain them as is 
contemplated by this section — yenialasubbaiyan, 2 Weir 632. IMicre the children who 
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TV'ere being properly maintained while in the custody of their father, were dissuaded 
by their mother from his custody and went away to live with their mother, the refusal 
of the father to maintain them unless they returned to hts custody, was not a refusal 
to maintain within the meaning of this section — Ma Shuie v Mauni Po Chit, 8 LBR. 
105, 16 CrLJ 217, 27 I C. 841. Where the wife (who has been deserted) is allowed 
maintenance under this section, the mere fact that the son is of tender years and that 
it IS in the interests of the minor son that he should be left with the mother till the 
father is able to get the custody of the minor son from the Cml Court, is not sufficient 
to invest the Criminal Court with junsdiction as regards the son, unless it can be 
shown that the father has neglected or refused to maintain the boy — Sita Devi v. Hot 
Karain. 31 PLR 876, 1930 CrC 982 (985), 32 Cr.LJ. 196, 129 I.C. 17, A.IR. 1930 
Lah. 886, Ind Rul 1937 Lah. 97. 

Where a husband, whose wife has deserted him and has taken the child with her, 
is prepared to take the child, it cannot be held that the father is neglecting or refuring 
to maintain the child The father may apply to a Qvil Court for the custody of the 
child, but meanwhile he is bound to pay maintenance for the child, even though it is 
living rrith its mother, for the child cannot be allowed to starve merely because its 
father and mother do not live together — Maung San v. Ma Lai, 10 Rang. 486, 1932 
Cr.C 818, 140 I C. 150, 33 Cr L J. 918. A.I.R. 1932 Rang. 183. Ind. Rul. 1932 Rang. 217} 
Ma Shwe Kyin v. Maung San Nyem. 38 CrLJ 782, 169 IC. 428. 10 R.R. 5. A.IJI. 
1937 Rang 205. The negligence lies in the fact that from the time the child left 
bis protection he has been making no contribution towards his support—Jifa Shwe Kyin 
V Maung San Nyein, supra. 

Before passing an order under this section, the Magistrate ought to ascertain whether 
the husband has been called upon to maintain his wife. Where the husband has not 
been called upon to do so, and the wife was Itvmg with her father who refused to allow 
her to live with her husband without a money payment from him, the Magistrate 
cannot make an order for maintenance— So«r« v. Jtlun, 22 W.R. 30. 

The neglect or refusal must be a present neglect or refusal. Where a wife, subse* 
quent to her application for maintenance, came to live with her husband and compromised 
her claim, but prayed for an order of the Magistrate to the effect that if her husband 
failed to maintain her in future, he should pay her a certain allowance, it was held that 
the Magistrate could not pass such order but must dismiss the application, as no 
present refusal or neglect was established — Kuppa Mudali, 2 Weir 630. But where 
the husband neglected his wife for a number of years, the fact that he Has succeeded 
by means of a subterfuge in making her live in his house for a short while during 
the pendency of an application for maintenance made by her, should not be allowed 
to affect the decision of the application— (JAufam Mohammad v. Allah Rakht, 41 ' 
Cr.L.J. 107. 185 I.C. 69, A.I.R. 1939 Lah. 533, 41 P.L.R. 605. See also Note 1286 ' 
under the heading "Wife returning to her husband.” 

1275. Right of wife to maintenance; — ^To jusbfy an order under this 
section, it must be shown that the complainant is the wife of the defendant — Gulabdas, 
16 Bom. 269} Lakshmi Ambalam v. Audiammd, A.IR. 1938 Mad. 66 ( 67), 1937 
MCrC. 317, 1937 M.W.N. 1131, 46 ML.W. 766, (1937) 2 MLJ. 885, 172 I.C 811, 
39 CrL.J. 228 The condition precedent to a right of maintenance, in the case of a 
wife, is the existence of a conjugal relation— /« re Din Mahomed, 5 AIL 226. It is only 
on proof of the relationship of husband and -trife that an order of maintenance 
be made; but where such relationship has ceased to exist, an order already ttliH)* ma y be 
stayed — Softfian v. Subtaton, 5 CaL 558. No order for maintciance can be passed under ■ 
this section as against the husband, In ^vour of the wife, where there is no prc»f 
the latter is the lawfully married wife of the former, according to his personal law— 
\Va Foon v. Ma Thcin. 7 BurCT. 71, 15 CrXJ. 484; Pwa Me v. Sen Hal. 7 L,BJL 270, 

16 CrLJ. 39. Among Jats, Karoo marriage is a valid marriage, and the woman is 
entitled to maintenance — Bahadur Singh. 4 N.W.P. 123. A muta wife U entitled to 
maintenance under this section, though she is not so entitled under tlie Mahomedaa law 

CR.-93 
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— Luddun Saheha v. Mirza, 8 Cal. 736. A marriage between a Natdu and an Adi 
Dravida, is valid and the Adi Dravida ynie can claim maintenance against her Naidu 
husband under this section — Manickam v. Poontavanammal, 35 Cr.LJ. 852, 148 I.C. 
921, 39 M.L.W. 439, 1934 MW.N. 185. A.I.R. 1934 Mad. 323. 66 MLJ. 543, A.I.R. 
1934 Mad 116. 

l\Tiere on an application made by the wife for maintenance, the husband denies the 
validity of the marriage, it is for the Ma^stiate to decide such question in his own Court 
It is erroneous to leave the wife to establish her claim by a civil -suit — MangU v. Canda 
Singh, 23 P.L.R. 230, 1932 Cr.C 381 (382), A.IR. 1932 Lah. 301, 33 Cr.LJ. 447, 137 
I.C. 30, Ind. Rill. 1932 Lah. 312. The Calcutta High Court has, however, held that 
if the husband wishes to impeadi the validity of his marriage, he should bring" a 
declaratory suit in a Civil Court when the whole question can be investigated and 
authorities pros and cons canvassed in this regard. The Magistrate or the High 
Court ought not to be burdened with the decision of a point of personal civil law 
which could not possibly concern iL Therefore a claim for maintenance made by a 
wife under this section cannot be reasted on the ground that the parties were not 
lawfully married, both having been bom Indian Christians and married according to 
Hindu rites on conversion to Hinduism — Edtcmd Saitendra v. Snehalata, 41 C-W-N. 898. 

A woman is not entitled to maintenance if she has lived with a man as his wife 
for 12 years and has also borne him a diild. Only legally married women are entitled 
to maintenance — Lakshmi Ambalam v Andtammal, A.I.R, 1938 Mad. 66, 1937 M.CrC. 
317, 1937 M.W.N. 1131, 46 ML.W. 766, (1937) 2 M.L.J. 885, 172 I.C. 811, 39 Cr.LJ. 
228. A man of uncertain religion and a Burmese Buddhist woman lived together 
for 13 years as a man and wife with the repute of being such. There was no proof 
that the man was a Buddhist and that they were married according to Burmese 
Buddhist ntes. The woman claimed maintenance against the man under this section. 
Held that the presumption of marriage could not anse from the fact of co-habitatlon 
with habit and repute for a number of years and that she was not entitled to main- 
tenance-^tngleya v. Ma To. 35 Cr.L.J. 1502, 151 I.C. 1089, A.I R. 1934 Rang. 166, 
1934 Cr.C. 783. ^Vhere a Muhammadan married a Buddhist woman, she is to be 
regarded as a wife for purposes of the Code of Criminal ProciKiure. Even in the 
eye of the Muhamtoadan Law, she appears to be so regarded and it is in accordance 
with justice, equity and good conscience that she should be so regarded— A/awng Pahtan 

V. iV/j Sau, 40 Cr.LJ. 653, 182 I.C. 259, 12 R.R. 1. A.I.R. 1939 Rang 207. The 

parlies were both Madrasis of the domestic servant class, and were probably people 
of low caste, among whom nika marriages were recognized. The marriage, if it took 
place at all, took place some 17 or 18 years ago, and there was no evidence that the 
priest who celebrated the marriage was dead. They lived together as man and wife 
lor many ye^s and in a passport issued to the woman some eight years ago, 
was described as the wife of the man. There was proof of admission made by me 
man to his landlord, in whose house they l,ved for many years as man and wife, 

that she was his wife Held that in these circumstances it would not be reasonable 

to expect very stnet proof of the actual celebration of the marriage — Bogis Mangalt v. 
Applama. A.I.R. 1932 Cal. 866, 59 Cal. 1257, 1932 Cr.C. 890, 34 CrL.J. 108, 140 
I.C. 876. 

There is no warrant for holding that a dancing girl once dedicated to a temple 
can never Te-marry ; and hence there is no bar to award her maintenance under tms 
section against her husband — Ramanuja Aludaliar v. Nagarathnammal, 1937 M'vo'i. 
735. 

Effect of divorce:— A Muhammadan wife is entitled to maintenance up to^e 
date of divorce— SAa Abu v. Ullai Bibi. 19 AIL 50, 1896 A.T7.N. 173. Even aft^ 
divorce, she is entitled to maintenance during the iddat. This part of the pcfso 
law of the parties has not been abrogated by sec 48S, Cr. P. Code—Shehhan 
CrLJ. 1110, 126 I.C. 893, 32 Bom.LJL 582. 1930 Cr.C 610? Chulam v. A'»«. 

P.R. 5, 2 Cr.L.J. 40; Culam Afohidht v. Kafora, 2 Weir 617} Syed S<n& v. Afeeran, 
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3 Cr LJ. 502, 20 M L J 12. There is nothing in the provisions of this section inhich 
iggest that a husband can avoid payment of sums which a Magistrate might order 
j be paid under sec. 488 (2), Cr. P. C, by divorcing his wife in the middle of the 
roceedings. The proper date to be considered Is a date on which the applicabon 
as made. If, on the date on which the ayqilication is made, relations of husband 

nd \vife exist, the Magistrate has jurisdiction to pass an order under sec 488 (2) 

irecting the husband to pay sums due on account qf maintenance from the date of 
le application until the period of iddat has apired — Mahomed Nagman v. ZulUkhan, 
3 Cr.L.J. 814 (815), 183 I.C 536, A.I.R 1939 Smd 179, 12 R.S. 58, IL.R. 1939 

lar 659. But an order for maintenance subseque/it to the expiration of the iddat is 

legal, unless pregnancy is alleged — Gulam Mokidtn, 2 Weir 617; Murad, 1888 A WJ^. 
16; Mahomed Husain v. Ma Pica, 13 BurLT. 43, 56 LC. 663; Martam v. Kadtr, 6 
I.W.N. 942, 1929 CrC 625, 5 Lude. 442. 

3Vhen a husband pleads non-habihty to maintain his wife on the ground of his 
aving divorced her, the Magistrate is bound to entertain and enquire into such plea, and 
ctermine on such evidence as may be adduced before him whether the plea is a valid 
ne. Unless the relation of husband and wife exists bewteen them, the Magistrate has 
0 authority to pass an order for maintenance as between husband and wife. If he finds 
le plea established, he cannot order maintenance — Shah Abu v. Ulfat, 19 All. 50; Khaja 
haifoodeen, 2 Weir 620; Hasen Chanea v. Mi Sin. 16 Cr.L.7r531, 1915 UB.R. Ist. Qr. 
3. 3Vhere a Magistrate makes an order under this section, the order becomes functus 
fficio on a subsequent divorce of the wife by the husband— /oifi, 17 OC. 260, 15 
:r.L.J. 646. 'Where there has been a divorce by mutual consent, the order of main* 
mance passed m favour of wife cannot stand— A/eung Tin U v. Ma Hla Kyi, 38 
:r.L.J. 913, 170 I C. 13, 10 R.Rang 79. AIR 1937 Rang. 246. 

1276. Right of children to maintenance:— The child must be borni no 
rder can be passed under this section for the mamtenance of a fstus, when it is believed 
bat a woman is pregnant. Until it is bom, it can hardly be regarded as a child— 
.arlee v. Bunsee, 3 N.W P. 70; Anonymous, 2 Weir 618. 

The word ‘child’ in this section simply means son or daughter. Reference to age is 
urposely omitted, the object being that any son or daughter is entitled to maintenance 
0 long as he or she is unable to maintain himself or herself— Bbagaf Singh, II Cr.L.J. 
27, 1910 P.W.R 28; Ma E Mya V. U Ko Ko Gyi, A.I.R 1937 Rang. 370 (372), 171 
.C 800. In Krishnasamy v. Chandravadana. 37 Mad. 565, 1913 M.W.N. 695, 20 
C. 1005, 14 ML.T. 224, 25 MLJ. 349, 14 Cr.L.J. 525; Baron Shanta V. Ma Chin 
'"ha Ma. 26 Cr.L.J. 535, 85 I.C. 375. 2 Rang. 628, A1.R. 1925 Rang. 197; and 
langaramsa v. Vhhnusa, 23 Cr.L.J. 167, it has been held that the word “child" means 
ne who has not attained majority. The same view has been taken in Channo Debi v. 
Jaya Ram. 35 Cr.L.J, 473, 35 P.LR. 320, 147 I.C. 719, A.I.R 1933 Lah. 1026, 1934 
Ir C 12 and Hemanla v. Monorama. 36 Cr.L.J. 11X4, 157 I C. 365, A.I R 1935 CaL 488, 
,9 C.W.N. 432, 61 C1.J. 141, 62 CaL 639, 1935 CrC 880. See also Note 1277. 

The defendant may be ordered to pay maintenance for his own children, whether 
egitimate or illegUlmate, but not for the child of another person, eg, for a daughter of 
lis wife by her first husband — Abdul Rahim v. Amit Begum, 7 Lah. 365, 27 Cr.L.J. 610. 

Legitimate children : — A child bom during the continuance of the form of 
namage known as Sambandham and prevalent among the Nayar community in Malabar, 
is entitled to maintenance under tlus section — VcnitofsitrisAno v. ChimmukuUe, 22 
Mad. 246; Ayya Patter v. Kaiiani, 22 Mad. 247 (foot-note). Children of a Kikah 
nrife are legitimate and entitled to muntenance — Sheikh Moneerooddetn v. Ramdkon, 
18WR. 23. 

Illegitimate children:— An order under tlus section may be passed for the 
maintenance of legitimate as well as dlegitimaie duldien. The basis of an appheatioa 
[or the maintenance of a child under this section is the paternity of the child irrespective 
of its legitimacy or illegitimacy— Nur Mahomed v. Birmuffa, 16 CaL 781. But before 
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an order for the maintenance of illegitimate children is passed, it must be proved 
.that the man against -whom the woman proceeds was the father of the children— 
• Hira Lai v. Saheb Jan, 18 All. 107. In a case where the question at issue is, whether 
la certain man is the father of a certain child, it is prima facie improper to accept 
without corroboration the mere statement on oath of the mother who asserts the 
paternity— Vedanthachari v. Marie. 27 Cr.L.J. 1095, 97 I.C. 359, 24 M.L.W. 409, 
A.I.R. 1926 Mad. 1130 Where maintenance is claimed for an illegitimate child from 
an alleged father, it is not enough that the defendant may have been the father; but 
the Magistrate must be able to find that in all reasonability no one else can have 
been the father — Arunachella v. Kamala, 2 Weir 621 The Magistrate is not justified 
in holding that the child is the child of the defendant on the ground of the similarity 
of the features and the name of the child with those of the defendant — Nut Mahomed 
V Bismulla, -16 Cal. 781. 

Independently of any legislative enactment the Jaw of Malabar does not recognise 
marriage as a legal institution, the relation being in truth not marriage but a state of 
concubinage into which the woman enters of her own choice and is at liberty to diange 
•when and so olten as she pleases and the ofispring of sudi a connection would be entitled 
to an order for maintenance against the father only If and when the mother’s lavazht 
or tarwad is unable to maintain them — Ramott v. Farvathi, 34 CnL.!. 1159, 145 I.C. 970, 
38 M L.W. 587, A I R. 1933 Mad. 794. 1933 Cr.C. 1399, 65 M.L.J. 629. 1933 M.W.N. 
1276. 

‘ ■ Adopted child: — An adopted diild does not fall within the phrase “his legitimate 

or illegitimate Alld“ in this section Therelore an adoptive father is not liable undw 
this section to pay maintenance to his adopted diild— Nair v, Puthan Veetil 
Kaihyay'mi Ammo, 38 Cr.LJ.*602. 168 I.C. 782. 45 M.L.W. 431, 1937 M.W.N. 464, 
(1937) 1 ML.J. 618, 9 RM, 648, A.IR. 1937 Mad. 547, I.L.R. 1937 Mad 775t 
Ma E Mya v. U Ko Ko Cyi, AI.R. 1937 Rang. 370, 171 I.C. 800. 

Children in custody of mother:— ^Vhere a mother has the custody of a 
diild and has to maintain it. is entitled to claim maintenance on its account— 
Vaithflinga, 2 Weir 630. And the father cannot refuse to maintain his diildren on the 
ground that they ate living with their mother. If he -wants to have them in his custody, 
he must enforce Ws right, if any, in the Civil Court — Murugesa v, Sodiamma, 8 Bur.L.T. 
134, 16 Cr.L J. 656, 30 I.C. 480; Mi Saw S . 7 I C. 460, ( 1910) U.B.R. 1. See dso 
A/cm«| San v. Ma Lai. 10 Rang. 486 cited in Note 1274, ante. This view of law has 
not been, accepted ui'Sita Debt v. Hot Narain. 32 CrX.J. 196 (198), 129 I.C. 17, 1930 
Cr.C. 982, A.IR..1930 Lah. 886, 31 PX.R. 876, Ind. Rul. 1931 Lah. 97, where it has 
been laid down that however desirable such an arrangement might be, it is not sufficient 
to invest Criminal Courts with junsdiction unde/ sec 488 as the neglect or refusal on 
the part of the’father to maintain the child cannot be presumed in such a case. Under 
the Mahomedan law, the mother is the lawful guardian of her minor daughter, and is 
entitled to her custody; consequently, the daughter hiring with her mother can dam 
maintenance from her father; and the order cannot be refused on the ground that the 
father is willing to maintain her daughter if her custody is given to him — Sarfrai 
Miran, 9 Lah. 313, 29 Cr.LJ, 1052 (1053). 113 ' I C. 476, AI.R. 1928 Lah. 543.' 29 
P.LR. 401; Zahura Bi v. Muhammad Yusuf. 129 I C. 216, AI.R. 1930 Lah. 1W3. 32 
Cr.L.J. 247, 32 P.L.R. 143, 1930 Cr.C. 1219, Ind. Rul 1931 Lah. 152; Mahomed Jusub 
V. Haji Adam, 37 Bom. 71. 15 IC. 520. 14 Bom.LR. 336; Moideen. 21 I C 469, 
14 CrL.J. 597, 14 ‘M L.T.' 223. 25 M.WJ4. 355, 1913 M.W.N. 997; Allah P‘^hhi ^ 
Karam llahi, 35 CrX.J. 344. 147 I.C. 123, 14 Lah. 770, 1933 CrC. 1457, AI-R- 1^3 
Lah. 969, 35 P.L.R. 34. IVhere maintenan^ was daimed by a hfahomedan wife for 
herself and her children and her husband made a bona fide offer to maintain them m 
his, own house, which his wife unreasonably refused to accept and her application was 
accordingly dismi^d, held that the Magistrate ^ould have awarded maintenance to 
the children, whose legal guardian their mother was, and who could not, therefore, be 
taken separately to live with their father — fiMideen Bi v. Basku Sahtb, A.I.R. 1937 
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Mad. 809, 1937 MWN 565. 46 M.LW. 318, 171 I C. 905, (1937) 2 MLJ. 278, 
1937 MCr.C. 179; Akktait Begum v. Abdul Rasktd, 38 Cr.LJ. 672, 168 IC. 896. 
9 R.L. 699, 38 P.LR 1117, A.IR. 1937 Lah. 236. An enquiry into Muhammadan 
Law as to custody of children is not made necessary by the Statute law (the Code 
of Cnminal Procedure) which governs these proceedings. The mother is the proper 
person to have custody of a child of four and the father must maintain that duld — 
AkhlaJi Begum v. Abdul Roikid, supra. A divorced wife is, under the Mahomedan 
law, as well as under the Marumakatayam law, entitled to the custody of her children, 
and the father is not thereby relieved of his liability to maintain them—Ayshabat, 
6 Boni.L.R, 536, 1 Cr.L.J. 599; Kanyadam v. Kayal Beeran, 15 Mad. 461; In re 
Parathy, 25 ML.J. 355, 14 Cr.LJ. 597 (598). But where a child has left its father 
and has chosen to live with its mother who is leading a life of adultery since she left 
her husband, the father cannot be directed to pay an aibwance to the child under this 
section — Parvalki v. Ramasuiami, 2 Weir 630 (631). See also 8 L.B.R. 105 cited In 
Note 1274, ante. 

Children in custody of guardtanr— — If the father is entitled to the custody 
of his children as ther lawful guardian, he cannot be compelled to pay for their 
mamtendnee, if they hve separately from him. But if another person is appointed 
guardian of the children, then the father is bable to maintam them while they are 
living With such guardian— Sardar Muhammad v. Nut Muhi^mmad, 1917 P.R. 22, 
18 Cr.LJ. 8U (815). 

OfiFer to maintain children: If. at the trial, the father makes an offer to 

maintain his children on condition that they should hve with him, the offer is not 
sufficient to oust the Magistrate of his junsdiction, if as a matter of fact the father 
has paid nothing for the maintenance of his diildren for several years— /Cent v. Kent,' 
49 Mad. 891, 49 M.LJ. 335, 26 Cr.LJ 1597; Kambu Ammal v. Rangonotkan, 1924 
M.W.N. 465, 25 Cr L.J. 94; Mi Cauk v. Nga Pa, 2 CrL.J. 830, 1905 U.BR. Cr.P.C. 
39. If in fact the father has neglected or refused to maintam his children in the past, 
the Magistrate can make an order for the payment of monthly allowance for the 
maintenance of the children, inspire of hts offer to maintain the children. Otherwise in 
those cases where the children are very young, a man, knowing full well that no mother 
would part with such children, has simply to make an ostensible offer to keep the 
children with him, and he can thus defeat an application for maintenance. The Magis- 
trate will be entitled to consider the dicumstances in which the offer was made, and 
whether it is nght and proper that the children, if not in the custody of the father, 
should be handed over to him — David Sasson, 49 Bom. 562, 27 Bom.L.R. 359, 26 
Cr.LJ. 975. If the children are too young (eg. daughters aged 5 to 10), it is in 
their interests that they should remain with their mother; and a separate maintenance 
will be granted to them, in spite of the father’s offer to maintain them— In re Bai 
Manek, 52 Bom. 763, 29 CrLJ 1049 (1050). But the Punjab Chief Court has held 
that if the father offem to maintam his children on condition that they should lise 
with him, the Magistrate should refram from passing an order against him — Ssrdar 
Muhammad v. Nut Muhammad, 1917 P.R. 22, 18 Cr.L.J. 811 (815); Ralla v. Afti, 
1914 P.LR. US, 15 CrL.J. 529; SuUan v. Mahiob. ZT PL.R. 233, 27 CrJ..J. 1319; 
Man Singh v. Dharman, 1894 P R. 18. The Chief Court further bolds that although 
past neglect by a father to support his children may be a cogent factor in deeding th^t 
at the time of the application the father is neglecting or refusing to maintain his children, 
still it should not be considered as suHident by itself to hold that the oiler is not 
in good faith. If a father offers to maintain ^ children on condition that they s.houfd 
live with him, the Magistrate should refrain from pa^g an order for mainipnanre 

until the father has had an opportunity of piosdng that his offer is made in good faith 

Sardor Muhammad, supra. The amq Court has, howe\-cr, taken a different view and 
has held that in the case of a minor who is Gving with its legal guardian the condiUoa 
imposed by the father that he would maintain it only if the child want to reside with 
him, is tantamount to a refusal to maintain the ehild'-Sar/arar v. 3firca, 9 TjS 313^ 
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29 Cr.L.J. 1052, Ind. Rul. 1929 Leh. 39, 112 I.C. 476, A.I.R. 1928 Lah. 543, 29 P.L.R. 
401; Zahura v. Muhammad Yusuf, 32 Cr.LJ. 247, 129 I C. 216, A I.R 1930 Lah. 1013, 
Ind. Rul. 1931 Lah. 152, 32 P.L.R 143, 1930 Cr.C 1219. 

Effect of agreement or compromise: — (Xsligation to maintain a child is a 
statutory obligation and the parties cannot contract themselves out of it Thus, the 
father cannot divest himself of his liabibty to maintain his child, by an agreement with 
his wife — Alia Pichai, 2 Weir 648; Maung Tin V v. Ma Hla Kyi, 38 Cr.L.J. 913, 
170 I.C. 13, A.I.R. 1937 Rang 246, 10 R.Rang. 79. The language of this section is 
inconsistent with the capadty of a wife to make a contract absolving her husband from 
his statutory liability. So, where a wile first applied for maintenance but on receipt of 
a lump sum from her husband vrithdrew her a^Jlication, and later on, again applied 
stating that the lump amount had been expended, and the respondent (husband) 
objected that the lump amount had been paid In final settlement of all her claims, 
held that the Magistrate should inquire whether the settlement made by the husband 
still furnishes sufficient means for the wife’s support; but if the money has been in 
fact spent or lost, the wife is entitled to maintenance. The object of the law being to 
prevent his wife, whom her husband is able to support, from becoming a burden on 
other people, this object would not be obtained by a contract which ultimately leaves 
the wife to the diarity of her neighbours The section does not say that a wife is not 
entitled to maintenance if she is able to maintain herself, or if she has made a bad use 
of the money which her husband gave her sometime back — Mi Lee v. Nga Paw, U B R. 
1905 Cr.P.C 54. The mere fact that sec. 488. sub-sec (1), Cr. P. C, refers to monthly 
allowances and monthly rates of allowances merely shows that the Court has taken 
the month as a convenient unit whereby to calculate allowances. It does not show 
that independently of an order of the Court lump sums cannot be paid for the mainte* 
nance of a child. Of course this lump sum is not a complete answer to future applica- 
tions by the woman. If at any time she finds that she has nothing left of this sum 
she can apply to the Court for a fresh order for maintenance, and there will be no 
obstacle then to this fresh order in the fact that this lump sum had been paid on a 
previous occasion— A/a««g Tin U v. .A/o Hla Kyi, supra. But it has been held in 
Yerukula Jagabandbu v. Jamuna, 2 Weir 631, that where the mother of the illegitimate 
children renounced on their behalf all future claims of maintenance by a document on 
payment of a certain sura by the father, the Magistrate was not competent to pass any 
further order for maintenance unless there was proof of fraud in the execution of the 
document, or unless it was proved that there was a valid subsequent oral agreement 
in supersession of the document. In another Madras case it has been stated that a 
compromise by the lawful guardian of a minor acting bona fide for his benefit cannot 
be set aside even at his instance, except upon proof of fraud — Parvathi v. Kamaswamt, 

2 Weir 630. ^ , 

But there can be no doubt* that when a compromise made by the guardian of a minor 
does not appear to be for his benefit, and it is very likely that he would be materially 
injured by a manifestly inadequate adjuslinenl of his maintenance cbim under the 
section, the compromise will not bind the minor nor any one acting as guardian after 
the mother’s death — Hildephonsus v. Malone, 1885 P,R. 13. 

Anything short of a decree entitling the wife to maintenance is not sufficient to 
take away the jurisdiction of the Mapstrate. Where there was an agreement between 
the husband and the wile that the amount of maintenance should be Rs. 7 per month 
but the agreement was not acted upon in the sense that arrears of maintenance for one 
jear accrued, the Magistrate has jurisffiction to take action under this tedion—Saraswalt 
V. Narayan. 33 Cr.LJ. 634, 138 I.C 613. 36 CWJV. 571, 55 C.L.J. 341. 59 Cal. 1229. 
1932 Cr.C. 653, A.I.R 1932 Cal. 698. Ind. RuL 1932 Cal. 471. 

1277. TJnable to maintain itseir: — The words 'unable to maintain itseir 
refer to the child and not to the wife — Sga Po, 10 Bur.LJ?. 166. 

The father is bound to maintain the duld if it is unable to maintain itself, even 
though its mother may be able to maintain it. The question as to the means of the 
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mother is not to be taken into account; the true criterion is the inability of the child to 
support itself — Mi Them v. Nga Po, 15 CrLJ. 278, 7 BurL.T 34. A father who has 
sufficient means is bound to maintain his child who is under the age of majority; and, 
in fixing the sum payable, no regard should be paid to the fact that the child is able to 
contribute towards its own support by means of labour or work of any kind — Bazan 
ShaMa v. Ma Chan Tka Ma, 26 CrL.J. 535, » I C 375, 2 Rang. 628, A.I R 1925 Rang. 
197. The fact that the child belongs to a well-to-do (azuad does not relieve the father 
front his liability to maintain it. The inability referred to m this section relates to the 
absence of sufficient maturity of physical and mental development in the child rendering 
it m consequence unable to earn its living by its own efforts, and does not refer to 
inability through poverty or absence of all means— /n re Paiathi, 25 M.L J. 355, 14 
Cri.J. 597 (598), 13 M W.N. 997. But in Chanla v. Chakkapayan, 39 Mad. 937 and 
Kaziyadan v. Kayat Beezan, 19 Mad 461, it has been held that this section has no 
apf^ication to cases where the children are bang maintained by a tarwazd which is bound 
by law to maintain them. The words ‘unable to mamtain itself cannot be confined to 
the tender age of the child but have blso reference to its financial position Therefore, 
where there are enough funds to support the child m the tazuiazd to which it belongs, it 
carmot be said to be unable to maintain itself— TM /k Amma v. Sanitunni, 37 M L.J 361, 
52 1.C 893, 20 CrL.J. 733. The offspnng of a sambandham marriage, are entitled to 
maintenance from their tavaehi, and if the (avazhi or tarwazd has sufficient means to 
maintain them, they are not entitled to an order of maintenance under this section— 
Jn re Bhazata Aiyat, 46 hfXJ. 324. 

A child who is deaf and dumb and unablq to maintain itself is entitled to malnte* 
nance even though it may have attained majority— /n te Todd, 5 N.\V.P. 237. A minor 
girl earning her living by prostitution will still be considered as “unable to mamtain 
herself because prostitution is not to be treated as a profos^on by which a girl can 
maintain herself for the purpose of this section— 37 Mad. 565. Where the minor girl la 
mamed, the person bound to maintain her is not ner natural father but her husband— 
Bhojan Lai v. Su-orna, 11 C.W.N. 100 (short notes). A minor married girl, whose 
hus^d IS willing to maintain her, cannot be regarded as a person unable to 
herself, and her father cannot be ordered to maintain her on the ground that the husband 
is not bound to maintain his wife until she attains puberty— Curusomi PtUai, 2 Weir 650. 
But if It in spite of her marriage the girl still remains unable to maintain herself either 
because her husband is too poor to maintain her or for any other good reason; the 
father’s liability to maintain the child would still exist — 2fcenailslii v. Karupanna, 48 
Mad. 503, 48 M L J. 183, 26 Cr L J. 732. The child is entitled to get maintenance until 
it is able to maintain itself; the Magistrate is not justified in ordering maintenance 'till 
the child attains the age of 14'; a Magistrate has no power to fix an arbitrary age limit 
up to which the child will get maintenance — 2 P.L.T. 109. A Mahomedan girl aged 
between 15 to 16 years is not a child able to maintain herself and her father may 
nghtJy be ordered to maintain her— 5. A.' Haidar v. Sofuza Btbi, A.I.R. 1937 Rang. 
518, 172 IC. 879. Whore a boy is aged 17 or 18 and is able to work and earn his 
living, he cannot be said to be ‘unable to maintain himself and he cannot compel his 
father to educate him in a college and thus better his prospect — 1 Bur,L.J, 123. But 
a boy of 11 years must be deemed to bq a child 'unable to maintain itself, and is 
entitled to maintenance; it would be contrary to pubbe policy to encourage child labour 
by holding that a boy of 11 years should contribute towards his own support by work, 
when he ^ould be in school — Bazan Shanta v. Ma Chan, 2 Rang, 682, 25 CrX.J. 535, 
83 I C, 375, A.I.R 1925 Rang. 297. A father who has suffident means is bound to 
maintain his child who is under the age'of majonty, and in fixing the g-ifn payable, 
no regard should be paid to the fact that the duld is able to contribute towards its 
own support by means of labour or work of any land— .t/a B Shi v. U San Kai, 
40 Cr.LJ. 241 (242), 179 I.C 643, AIR. 1939 Rang. 67, 11 R.Rang, 336. 

A boy under 18 years of age can ask for maintenance from hj$ parent so long as he 
is unable to cam his own bmg. even though that inability results from his taking an 
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educational course provided the said educational ojurse is not being undergone TOth the 
object of inflicting upon the parent the burden of maintenance— Siianno Debt v. Daya 
Ram, 147 I.C. 719, A.I.R. 1933 Lah. 1026, 1934 Cr.C 12, 35 Cr.L.J. 473, 35 P.L.R. 320; 
Hemanta v. Manorama, 36 Cr.L J.-1114, 157 I.C. 365, A.I.R. 1935 Cal. 488, 39 C.W.N. 
432, 61 C.LJ. I4I, 62 Cal. 639, 1935 Cr.C 880. 

See Note 1276. 

1278. Order for maintenance! — Evidence! — The trial Court is entitled 
to act if it thinks fit upon the e%’idence of the wife. The law does not’ require corro- 
boration in cases of this kind, though, of course, such corroboration is always desirable. 
"Where the arcumstances strongly support the wife's testimony, the Magistrate is nght 
in accepting it — Balhulu Bhagirathi v. Bathulu Lakshmi Devi, 41 Cr.LJ. 718 (719), 
189 I C. 105, A.I.R 1940 PaL 242. 

Compromise: — ^The only order that can be passed under this section is either 
an order allowing maintenance or an order dismissing the application for maintenance. 
He cannot pass any other order. Where a claim for maintenance is comprorrused by the 
parties, the Magistrate is not competent to pass an order in accordance with the terms 
of the compromise. He can only dismiss the petition and strike it off the file. To pass 
an order in terms of the compromise would be to assume the functions of the Ci^l 
Court — Lingadu v. Labbakka, 2 Weir 629; Kuppa Mudah, 2 Weir 630. In a later 
case it has. however, been held that the Magistrate has no power to dismiss an applica- 
tion under tWs section on the ground that the case has been compromised. It is his 
duty to pass an order awarding maintenance at a certain amount arrived at in pursuance 
of the agreement between the parties and mentioned in the joint petition filed by them 
—Rama Bat v. Bkoja Rao, 1937 M.W.N. 640. Where there was a compromise it could 
not be said that there was refusal to maintain a wife and, therefore, a hfagistrate should 
not pass an order under this section— /ai 'Dial, 42 P.R. 18&5. Even if an order is 
pass^ by a Magistrate in terms of the compromise, the order cannot be enforced by 
Criminal Courts but can be enforced only by Civil Courts— S/iam Strtgk v. Hokam 
Devi, 1930 Cr.C. 623 (624), 31 Cr.L.J. 1179. A.I.R 1930 Lah, 524; Raham AK v. Talth 
Bihi, 108 P,L.T, 1905, 2 Cr.L.J. 690 (692). 

tVhere a husband has in fact neglected or refused to maintain his wife and has thus 
forced her to make an application under sec. 488, Cr. P. C., his entering into a com- 
promise to pay her a fixed monthly allowance when summoned before the Court, without 
any attempt to rebut the wife's allegation cannot be said to annul his previous refusal 
to maintain her so as to take the case out^de the provisions of sec. 488, but where such 
compromise contemplates the passing of an order under sec. 488, an order in the terms 
of the compronuse can properly be passed by the Cnminal Court under that section — 
Lee V. Lee. 34 CrLJ. 744, 144 IC. 51. 10 OWN. 374, A.I.R, 1933 Oudh 119. 1933 
Cr.C. 270. Ind Rul. 1933 Oudh 226; Bhch v. Birch, 34 Cr.LJ. 238, 141 I.C. 805, 9 
O.W.N. 1189. Ind. Rul. 1933 Oudh 87, A.I.R. 1933 Oudh 122, 1933 Cr.C. 273. The 
Madras High Court differed from the view of the Lahore High Court as expressed in 
Budhu Ram v. Khem Devi. 95 I C. 315, A.LR. 1926 Lah. 469, 27 CrL.J. 779 and Sham 
Singh V. Hakim Devi. 127 I.C. 13. AI.R. 1930 Lah. 524, 31 Cr.L.J. 1179, 1930 Cr.C. 
623, and held that if the pasang of an order under this section is an essential part of 
the compromise the Court could not refuse to enforce the order, merely because it was 
based on a compromise and if the compromise was entirely independent of the Court, 
the Court would be under no necessity to pass an order under sec. 488, Cr P. C. — 
Pfangayyamma v. Appalaswami, 32 Cr.LJ. 688, 131 I.C. 173, 60 MLJ. 213, A.I.R. 
1931 Mad. 185, 33 ML.W. 405, 1931 M.WJ4. 327, Ind. Rul. 1931 Mad. 509. 1931 Cf-C. 
226. Following this ruling the Lahore High Court has held that merely because the 
parties agreed as to what was the proper rate of maintenance, does not mean that sec. 
488, Cr. P. C., is no longer applicable; nor does it mean that it can no longer be said 
that the husband had neglected or refused to inaintaln his wife — Hakim Devi v. Sham 
Singh. 32 Cr.L.J. 993, 132 I.C. 854, 1931 Cr.C 862. Ind. Rul. 1931 Lah 694. 13 Uh. 313. 
The parties can compromise before the Magistrate by agreeing among themselves as to 
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nhat IS the proper rate of maintenance. But if the compromise is 'with respect to other 
matters which do not come under sec. 488, or where the compromise amounts to an 
agreement to live separately by mutual consent, the agreement cannot be embodied in 
an order under this section, and cannot be given effect to in a Cnminal Court. In such 
a case the Magistrate should dismiss the petition for enforcement of the order, and refer 
the wife to a Cml Court to enforce the agreement — Pal Stnik v. Nthal Kaur^33 P.L.R. 
292, 1932 CrC. 430 (432), A.IR. 1932 Lah. ^9, 33 Cf.LJ. 488, 137 IC 364, Ind. Rul. 

1932 Lah. 339. It is only where the compromise between the husband and wife docs 
not cover matters outside the purview of sec. 488 that an order for maintenance can 
properly be passed by a Criminal Court. Where the hfagistrate’s order incorporated 
only the agreement as to the amount of maintenance but it purported to be based on 
a comproiruse -which could not justly be epforced separately from and without regard 
to the other conditions agreed upon by the parties which conditions a Criminal Court 
had no jurisdiction to enforce, the Magistrate could not pass such an order — Ram Saran 
V. Dantodu, 36 Cr.L.J. 193, 152 I C 946, 36 P.L.R. 153, A I R, 1934 Lah. 864, 16 Lah. 
420, 7 R.L. 346 

The Magistrate can pass an absolute order under this section based on a compromise 
between the parties referring only to the amount fixed as maintenance and nothing else — 
Bkaguati v. Gajadhar, A.I.R. 1935 All. 294, 37 Cr.LJ. 9, 158 I.C. 1123, 1935 CrC. 327. 

In Ntmala v. Bejoy, 35 CrLJ. 606. 148 IC 151, 37 C.W.N. 538, 6 RC 439, 
A.I.R. 1933 Cal. 67S, 1933 Cr.C. 1157, the Calcutta High Court upheld an order of 
maintenance based on a compromise, one of the terms to which was that the wife should 
live separate from the husband. A contrary view was, however, taken in Colbert v. 
Colberf. 35 Cr.LJ, 501, A.I.R. 1933 Cal 776, 6 R.C. 379. 147 IC. 914. 37 C.WN. 736, 

1933 Cr.C. 1327 by M. C Chose, J., who was in favour of selUng aside the order of 
maintenance in Nirmala v. Bejoy, supra. 

Discussing the rulings ated above tha Nagpur High Court has held that the 
function of the Magistrate is restricted to passing an order as to the amount of 
maintenance and that his order should not embody restrictive conditions which could 
not be enforced in summary cnminal proceedings. It would ccutainly be undesirable 
if a Magistrate were to pass an order with regard to one part of the compromise 
incompatible with an order which the OvU Court might pass with regard to the rest; 
but where the Magistrate restnets himself to the fixation of the amount of maintenance 
and where that order is to take effect immediately without further conditions, then it 
would not matter if changes are contemplated in the future — John P. E, Coelho v. 
Mrs Blanche. 38 Cr.L.J. 170 (172), 166 IC. 27, A.r.R. 1936 Nag. 228, 1936 Cr.C. 913, 
9 R N. 116, I.L R 1937 Nag 230. 

There is nothing in the provisions of this section which would lead to the conclusion 
that an order for maintenance passed by a Magistrate with the consent of a husband 
and wife cannot afterwards be enforced. IVbether it is or is not to be enforced depends 
upon the circumstances of the case into which the Magistrate has power to make an 
enquiry — Ram Saran Das v. Mr. Rom Piori, A.IR. 1937 All. US (U7), 1936 AXJ. 
1379, 1936 A.\V.R. (H.C) 1268, 1937 A.L.R. 102, 166 I.C. 894. 38 Cr.L.J. 312, 1L.R. 
1937 AIL 430, dissenting from Pal Singh v. Nthal Kuor and liam Satan v. Damodii, 
supra. In Bhaguan Singh v. Cuteharan Kaur, 40 Crl,.J. 794, 183 I.C. 464, A.I.R. 1939 
Lah. 209. 41 P.L.R. 527, 12 RX. 117 the Lahore High Court referred to Ram Satan 
Das V. Ml. Ram Piati, supra, with approval 

The TOlio decidendi of the mbngs Pol Singh v. Nihor Xour. supra and Ram Satan 
V. Daniodti, supra, is that where a comptonuse is with respect to other matlers as well 
which do not come within the purview of this section or where the comproiruse amounts 
to an agreement to live separately by mutual consent, then the compromise cannot be 
given effect to in a Cnminal Court. But the condition, in the order of maintenance 
passed on tho basis of a compromise, that the husband will provide a house for his 
wife where she will live separately from bis second wife, docs not amount to the husband 
and wife “living separately by mutual conseat,"* as laid down in sub-sec (4) of this 
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section and does not make the order of maintenance illegal or unenforceable — Bkasivon 
Singh V. CuTcharan Kaw, supra. 

Whatever the validity of the contention, that an order embodying a petition of 
compromise cannot be enforced under this section, may be in an application in revision, 
directqd ton-ards the setting aside of the order passed under this section, it has no 
application whatsoever to a case in whidi the Magistrate refuses to enforce an order 
made by his own predecessor and in his own Court; ItTien such an order has actually 
been made by a Magistrate, a successor cannot refuse to enforce it — Laltfannessa v. 
Nanu, 44 C.W.N. 734, A I.R. 1940 CaL 398, 41 CrL.J. 789, 189 I C. 714. 

Where a Magistrate made an order allowing the wife maintenance at the rate of 
Rs. 10 per mensem and during the pendency of a revisional application against that order 
in the Court of the Sessions Judge the parties entered into a compromise by which the 
wife agreed to live with her husband who promised to support her and in the event of 
the husband’s default the wife was entitled to recover the same maintenance, held that 
the compromise being made out of Court and no order under sec. 488 being made in 
pursuance of that compromise, the order of the Magistrate allowing maintenance at the 
rate of Rs. 10 per mensem was neither rescinded nor modified and the Criminal Court 
cannot take cognizance of the compromise and refuse to enforce the order made by it 
—Fazal Din v. Fatima. 33 Cr.LJ. 121, 135 I.C. 198, Ind- Rul. 1932 Lah. 70, A.I.R. 1932 
Lah. 1115, 1932 Cr.C 135, 32 P.LR. 927. 

Under this section, the Magistrate can award maintenance only and nothing else, 
eg., a house to live in— Makhan v. Harnama, 29 Cr.LJ, -909 (910), 111 I.C. 669 (Lah.). 

The order under this section must not be eonditionol and must not have reference to 
any juture circumstances. When the wife, after compromising the claim for maintenance, 
prayed for an order by the Magistrate that if her hu^a'nd failed to support her In future, 
he should pay her a monthly allowance, it was held that the Magistrate could not pass 
an order of this nature, he must dismiss the application— Mudali. 2 Wrir 630. 
An order directing the husband to take away his wife with him, and maintain her, and in 
the event of his failing to do so or turning her out, to pay a fixed sum to her for mainte- 
nance, is a conditional order and hence illegal— Afot/io Singh v. Hainam, 7 Lah. 313, 27 
Cr.L.J. 556 An order for maintenance passed on condition that the woman must reside 
in her husband’s house is illegal — Jamiet, 1917 P.R. 14, 18 CrLJ. 528. The order 
that if the accused lives with the complainant the latter would not be entitled to any 
maintenance, is illegal — Ramzan v. Sahib Btbi, 29 Cr.L.J. 895, 111 I.C. 575, A I.R. 
1929 Lah. 56. 

Who can order: Only the Magistrate ’enumerated in this section can inquire 

into the case and pass an order for maintenance. An inquiry under this section cannot 
be delegated by a First Class Magistrate to a Magistrate of a lower rank — Chokalingam 
Pillai, 2 Weir 617. A First Class Magistrate cannot r^er an application under this 
section to a Subordinate Magistrate of lower grade and act upon his report — Sardaran 
v Amir, 1905 P.R. 29; Venkata v. Paramma, 11 Mad. 199. 

Monthly allowance: — The law empowers a Magistrate only to direct payment 
of a monthly maintenance. An agreement between a husband and wife whereby the 
husband agreed that he would furnish his wife with certain ornaments, build a house for 
her, deliver to her annually a certain amount of grain, and pay her a certain sum m cash, 
is not an agreement which can be made the basis of an order under this section, and, 
therefore, cannot be enforced under its proviaon — Viramma v. Narayya, 6 Mad 2S3i 
Masta, 21 Cr.LJ. 612, 57 I.C. 276 (Lah.). The payment ordered must be a monthly 
payment. An order for the payment of a certain sum annually for the value of clothes 
is not legal — Ckavadi v. Basuvan, 2 Wrir 627. But where a razinamah entered into 
between the parties contains an agreem«»t for the payvnent of a certain sum annually 
for x^alue of clothes, the wife is entitled to ask the Court to give effect to the general 
intention of the parties as disclosed by the razinamah, by allotting in the monthly 
allowance the value of the clothes agreed to be paid annually — Sivabagiam v. Sami- 
natha. 2 Wrir 634. 
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The paiment of maintenance must be in money} an order for payment of mainte- 
nance in grain is not in accordance with tins Code — Selambal, 2 Weir 626; Odachi v. 
Vtjamuthan, 2 Weir 627; Atm v. hiakou, 25 Cr.LJ. 1271, 82' I.C. 279. AI.R. 1925 
Lah. 142. So also, an order directing a mixed payment in kind and cash is contrary 
to the terms of this section — Mukta v. Dottu Mabadev, 26 Bom L.R. 186, 25 Cr.L.J. 965, 
81 I.C. 613, A I.R. 1924 Bom. 332. The allowance shall be made in cash and not in 
kind whether of grain or clothing — Kabttam v. Chmto, 34 Cr.L.J. 123, 141 I.C 15, 
28 N.LR. 284.’ 1932 CrC 906. A.IR. 1932 Nag. 183. 

An order under this section fixing the duration of the period for which the mainte- 
nance IS to be paid, is illegal — Mangola Tkayammol v. Maniala Baghavalht, 2 Weir 634. 

1279. Amount of maintenance:-— In determining the amount of mainte- 
nance, no luxury should be allowed; only the necessaries of life should be considered 
according to the station m life of the applicant and the means of the respondent — 
Dragon v. Dragon, 4 Bur.L.T. 269, 13 CrL J. 55; Ma E Mya v. V Ko Ko Gyt, A.I.R. 
1937 Rang. 370 (372), 171 I C. 800, dissentmg from Nga Hh v. Mi Hla Kyu, (1909) 
lU.BR. (Cr.) 17, 4 I C 758, 11 Cr.L J. 40 where it has been laid down that it is not 
mtended to go further than to ensure to the wife or children food, clothing and lodging 
and that the proceedings under this Chapter do not amount to a civil suit where the 
issue is as to the social standing of the wife and the amount of alimony appropriate. 

The meaning of "maintenance” as used in this section includes the education of 
children, that is to say, the minimum amount of education which the conventions of 
the country call for. The mere maintenance of the body is not sufficient; provisions has 
to be made for the child’s developing ound and conscience; and, in our time, "mainte- 
nance'' should be held to include this. Therefore, any calculation which fails to take 
these matters into account, is bound to result m an inadequate sum being estimated 
for the m^ntenance of the child— Shwe Ba v A/a Them Nya, 40 Cr.LJ. 440, 
180 IC. 584, AIR. 1939 Rang. 95, 1938 Rang 673, 11 R Rang 423. See also Note 
1272B. 

The maximum amount which can be awarded for the maintenance of each person 
IS now Rs. 100; under the old law it was Rs. SO The words 'in the whole' mean that 
a sum of money not exceeding Rs. 100 should be ordered to be paid, and no other 
payment either in the shape of school fees or medical expenses, etc , should be ordered 
to be paid. The words do not mean that when a woman makes an application for 
herself and for her children, she can only be awarded Rs. 100 for the maintenance of 
herself and of her children whatever be the number. The Magistrate can order a sum 
not exceeding Rs. 100 to be paid lor the wife and for tack of the children unable to 
maintain itself — Kent v. Kent, 49 Mad. 891, 49 M L J 335, 26 Cr L J 1597, 90 I.C. 669, 
A.I.R. 1926 Mad. 59 The words "in the whole" are intended to prevent the Court 
from exceeding the statutory limit in the case of any particular dependent and are not 
intended to restnet the powers of the Court to ordering a monthly allowance of Rs. 100 
in respect of the maintenance of all the dependants — Tuht Das v Sarju Deit, 34 
Cr L J. 590, 143 I C 296, 37 C W.N. 655. A 1 R 1933 Cal 406, 1933 Cr C 584, Ind RuL 
1933 Cal. 398; Maung Ba Tun v Ma Kyway, 40 Cr L J. 537, 181 I C 377, AIR. 1939 
Rang 151, 11 RRang 460. The word "or" is used m sec 488 (1), Cr P C Power 
13 given therein to make an order for the maintenance of the wife “or such child". 
Therefore, an application can be made /or the maintenance of the wife or lor the 
maintenance of the child. There is nothing in the section which sajs that if an applica- 
tion is made on behalf of the wife, an application shall not lie on behalf of the child. 
Where an application is made for the maintenance of the wife and the child, it can be 
treated as an application for an order in favour of the wife and also for an order in 
faNxiur of the child Therefore, to contend that when a woman makes an application 
for herself and for her children, she could only be gi\cn Rs. 100 for the maintenance of 
herself and her children, whatc\cr be the number, is opposed to the dear wordmg of 
the section— A/. Bulled v. R. C. BulUel. 39 Cr.L.J. 8 m. 177 I C 334. A.I R 1933 
Mad. 721, 47 hfUW. 594, 1938 MW.N. 424, <IS38) 1 MI-J. 821, IX.R 1933 Mad. 
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729, 11 R.M. 305, overruling ^ulteel v. Etnp., 1937 M.\V.N. 1127. (But see Pdmemo 
V. Palmerino, 28 BomL.R. 1299, 28 OX-J. 49 (SO) where an order awarding a total 
sum of Rs 150 for the wife and <duld was held to be in excess of the Magistrate's 
jurisdiction.) ^Vhe^e a wife applied for maintenance of Jierself and her four children 
and the Magistrate ordered the husband to pay Rs. 50 (under the old section) for 
maintenance of the wife and Rs. 10 for each diild, every month, it was held that the 
order was legal. The husband was liable to maintain his wife and each of his children, 
and the Magistrate might order him to pay as much as Rs. 50 for each of them, 
if each child was living with a different person. And the fact that all the children 
were at the time in the custody of the mother could not affect the question of what 
should be paid to each child — Clement v. Florenci, 4 Bur.L.T. 139, 12 Cr.L.J. 538, 12 
I.C. 847. 

A prospective order,, providing for increase being made in the amount awarded for 
the druid's maintenance' hereafter as the duld grows older, is not justified by law — 
Munglo V. Jumna, 2 N.W.P. 454. A Magistrate cannot, under this section, make an 
order for maintenance at a progressivdy increasing rate. He may, however, under sec. 
489, from time to time alter the rate of monthly allowance granted under this section, as 
the child grows older — UPendra Nath v. Soudamini, 12 Cal. 535; Ramayee, 14 Mad. 398. 

The Magistrate shall order the amount to be paid to the wife or child as the case 
may be. An order for the payment of the amount of maintenance at the Talufe Kutchery 
is not authorised by XzV’-KallaveUapU Alagamma, 2 Weir 627. 

Order should specify amount payable to each person: — An order under 
this section awarded Rs. 42 for the maintenance of the wife and son; but nothing was said 
as to what portion was to be for the wife and what portion for the son. -At the time the 
wife applied for enforcement of the order, the son was over 19 years of age and earning 
sufficient for him to live on The Magistrate altered (under see. 489) the monthly allow- 
ance into Rs. 25 payable to the wife only. It was held that as regards the son the 
foundation of the order was taken away when he was able to maintain himself, and it 
became spent so far as he was concerned and was not enforceable; and that the Magis- 
trate m the original order not having allotted any parlkular portion to the wife, the 
order could not be partially enforced to the extent of Rs. 25 by the* wife, but that she 
should make a fresh application for maintenance for herself alone — Thumbusyami Pdloi, 
9 L.B.R. 49, 18 Cr.LJ. 103. 

Sub-section (2) : — The maintenance allowance is payable only from the date of 
the order (or at most from the dale of the application). A direction to pay maintenance 
from a date prior to such date is opposed to this section — Anonymous, 2 iVeir'635; 
Abdul Rahim v. Amir Begum, 7 I.ah. 365, 27 CrL.J. 610; Omree v. Elaht, 1870 P.R. 5. 
But where an order for such retrospective payment was made with the consent of the 
parties, the High Court did not interfere — Anonymous, 2 Weir 635 

1280. Sub-section (3) — Enforcement of order: — In this sub-section, 
the words "fails without sufficient cause” have been substituted for the nords "wilfully 
neglects," because of difficulbes which had arisen in the interpretation of the word 
'wilfully'. Under the old law it was held that before an order for imprisonment could 
be made on default of payment of maintenance, strict proof was necessary that 
non-payment was due to wilful neglect on the part of the defendant, and mere omission 
to pay the arrears was not sufficient — Sidheswar v. Cyanada, 22 Cal 291; Bhiku v. 
Zahujan, 25 Cal. 291. Under the present law, no such proof is necessary; the simple 
fact of non-payment without sufficient cause is sufficient to bring this sub-section 
Into operation. 

tV'hen execution of a maintenance order is applied for and the counter-petitioner 
files a counter-petition setting out certain grounds on which he contends that the order 
should not be executed, the Court is bound to consider the sufficiency of the cau^ 
alleged by him, and to refuse the execution U the Court is satisfied that the cause is 
sufficient and to grant Execution if the Court is not satisfied with the cause alleged. 
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The Legislature has used the expression 'suSiaent cause" obviously intending that the 
Magistrate before ishom the matter comes up should be in a position to use his judicial 
discretion having regard to all the circumstance^ and that such judicial discretion should 
not be fettered or limited by any definite rules. The expression 'sufficient cause’ is 
nide enough to include all posable conuderations that may be submitted to the 
Magistrate in the arcumstances of the case — Theelhaiappa v. Meenakshi, 48 M.LJ. 
949, 26 Cr.L.J. 953. 

The words 'sufficient cause’ are vide enough to justify the raiung of a plea that 
the order of maintenance passed in favour of a duld has become spent owing to the 
child having attained majority and bemg able to maintain itself. Consequently, if the 
Court finds on defence itused that the child attained the age of majonty and was able 
to maintain itself dunng the period for vhidi the arrears were claimed, it should refuse 
to grant those arrears; and it is not necessary for the defendant to make a formal 
application under sec. 48|9 — U Ba Tkaung v. Ma Aye. 10 Rang. 194, 1932 Cr.C. 476 
(477), 137 IC. 439, 33 CrLJ. 495, AIR. 1932 Rang. 94. Ind. Rul. 1932 Rang. 130. 
See also John P. E. Coelho v. Mrs Blanche. 38 Cr.L.J. 170 (172), 166 I.C. 27, A.I.R. 
1936 Nag. 228, 1935 CrC 913, 9 RN. 116, ILR. 1937 Nag. 230. 

Where the parties entered into a compromise after the passing of the maintenance 
order under set 488 (1), Cr. P. C., the order remains in force but the existence of 
the compromise, which can be proved at any tune, is sufficient ground for any Magis* 
trate to refuse to enforce the order if moved to do so under sec. 488 (3) or set 490, 
Cr. P. Code. It is not until the woman seeks to enforce the order that any necessity 
for conudering the compromise arises — Sultan Khan Culshon Khan v. Khanam Jan, 
38 CrL.J. 614, 168 I.C. 832, A.I,R. 1937 PeJt. 45, 9 R.Pesh. 133. 

Jagir income of a person, against whom maintenance order had been passed by 
a Magistrate, when collected by the revenue authonties can be taken in satisfaction of 
the arrears due under the order. The provisions of the Civil Procedure Code, exempting 
certain property from attachment and sale, do not apply to Cnminal Courts. Under 
sections 4 and 9, Cr. P. C., Civil Courts have no jurisdiction to go into the matter— 
Ntttka Stntk V. Mt Baehlnt Kaur. A.I R. 1937 Lah. 367, 39 P.L R. 100. 169 I.C. 944. 

Under this section, the hfagistrate can imprison the persons proceeded against after 
default is made; but he cannot take secuiily from that person in anticipation of default 
— Kanoo Soudagar, 24 W.R. 72. 

This clause lays down that if the amount of maintenance is not paid, a distress 
warrant should be issued for the realisation of the dues. But the Magistrate cannot 
order a third party, e.g , a mortgagee of a house belonging to the defendant, to pay the 
amount to the petitioner monthly out of the rents of the house — Laltt Afoftan v. SaTOjini, 
35 C.W.N. 692 (693), 1931 CrC 844, 134 IC. 1199, A.I.R. 1931 Cal. 644. 

Warrant: — A warrant in respect of the breach of the order is a condition 
precedent to the inflicting of impnsonment — Naiatn, 9 All 240. A Police officer when 
executing a warrant for the levy of the amount of maintenance recoverable under this 
section, can break open an inner door of the house of the person against whom it is 
executed — Baba, Ratanlal 431 The law contemplates only a single warrant of commit- 
ment regarding the arrears due at the tune of issue IN'here six months’ arrears are 
due, a separate warrant or commitment for each months’ arrears is bad in law — Bhtku 
V. Zahuran, 25 Cal. 291. The levy of accumulated arrears of maintenance by a single 
warrant and m one proceeding is not illegal — Anontmous, 7 M.H.CR. App. 38; 
Anonymous, 6 M,H.C.R. App. 22, 2 IVdr 637. 

See Note 1297. 

Second proviso: — ^The second proviso (newly added) to this sub-section pro- 
\idcs a penod of limitation (one year from the date of default) within which the 
application is to be made for the issue of the warrant for realisation of the outstandmg 
arrears. 

Under this prodso, the Court’s power extends to the reco\-ery of arrears falling due 
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for a period of one year next before the date of application, but it does not follow that 
that power should be fully exercised; and so the petitioner may ask for the recovery 
of arrears for less than a year — Kanagammal, 50 Mad. 663, 28 Cr.L.J. 271 (272). 

The proviso does not say that no sudi warrant shall be issued except on an 
application made to levy sudi amount within a period of one year from the date on 
which it became due. The p^o^dso was' clearly enacted to prevent the person in whose 
favour an order for maintenance was made from being negligent, and allowing arrears 
to pile up until their recovery would become a hardship or an impossibility. It was 
not meant that a loop hole should be 'given to the person against whom an order for 
maintenance was made to evade payment by prev«iting the service of process on him. 
In fact the proviso was evidently worded in the way it was expressly to preclude the 
possibility of such an evasion The order of the Magistrate allowing enforcement of 
the order of maintenance for fifteen months was held to be correct when a previous 
case for realisation of arrears of maintenance for first four of these fifteen months was 
made in the fifth month and had to be closed as the person liable to make payment 
could not be traced— Hpay Lall v. Ma Po Byu, A.I.R. 3935 Rang. 407, 37 Cr.LJ. 
91, 159 I.C. 289. 13 Rang. 289, 1935 Cr.C 1192. 

This proviso can only mean that a person in whose favour an order for maintenance 
has been made must, to enable her to recover arrears of maintenance, apply to the 
Court to recover such arrears within one year from the date the arrears became due. 
She cannot allow arrears to accumulate indefinitely and apply for the recovery of 
those arrears for the first time after several years Any other interpretation of the 
proviso would dearly lead to an absurdity, for a party who at any time successfully 
evaded execution of a maintenance order for the period of one year would escape all 
liability for that period and this could hardly be said to be the intention of the 
Legislature— CAefifiji v. Naroomd Shehoomol, 39 Cr.L.J, 847 (848), 176 LC. 863, 
11 R.S. 72, A.I.R. 1938 Sind 151. 

Where the first application for arrears of maintenance is made long after a period 
of one year from the date on whidi the order of maintenance was made, the fact 
that the applicant so long delayed does not under this proviso deprive her entirely 
of all rights of maintenance or to an order for maintenance. This proviso merely 
provides that if an applicant delays the making of the application for the payment 
of arrears, she can recover no more than 12 months’ arrears due to her at the time 
of her application. There is nothing in the words of the section which justifies the 
interpretation that the absence of an application within 12 months of the order of 
maintenance extinguishes such orders — Jasodabai v. Tarochand Tekchand, 40 CrLJ. 
776, 183 I.C. 336, IL.R. 1939 Kar. 674, AIR. 1939 Sind 180. 12 R.S. 51. 

1281. Imprisonment: — ^The imprisonment may be awarded only default 
is made. ^Vhe^e it was provided in the order of maintenance itself that in case of the 
defendant failing to pay the monthly allowance, he should be imprisoned for a term of 
16 days for every breach of the order, it was held that the order was in antteipation of 
the procedure to take place on a wil/^ default, if sudi should occur, and was therefore 
illegd — Anonymous, 2 Weir 637, 5 M.H.C.R. App. 34. Imprisonment is a means of 
enforcing payment, and an order for imprisonment can be passed only after there has 
been negligence to pay the amount of mmntenance — Sidheswar v. Gyanada, 22 Cal. 291. 

Release on payment: — ^The imprisonment awarded under this section is not 
punishment for contempt of the Court's order, nor it is an absolute sentence. It 
passed only for the unpaid portion of the .maintenance, or in other words, it is owing 
to default of payment of the unrealised portion of the maintenance. Therefore, the 
imprisonment ought to cease upon payment of the amount of maintenance — Sidheswar 
V. Gyanada, 22 Cal. 291. The words "until payment if sooner made" did not occur 
in the 1882 Code, and therefore it wras held in Biyaeha v. Maidin, 8 Mad. 70, that a 
person committed to jail for non-pajTnent of maintenance was not entitled to be reJeased 
even when the arrears were paid, because the imprisonment ordered in default of 
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payment was held to be a punishment for breach of the order of the Court. This 
ruling IS no longer good law. 

Nature of imprisonment: — The imprisonment under this section may be 
either simple or rigorous, looking to the terms of sec 2 (18) of the General Clauses Act 
— Naratn, 9 All. 240 In Form XL not only simple but rigorous imprisonment is 
provided for, but it would be safer to ordw the imprisonment to be simple — A/t Tasok 
V. Nga Te Naung, UB.R. (1892-1896) 70. 

Term of imprisonment: — It wss held in Naiain, 9 All. 240, and 6 M H.C R. 
App. XXIIII that the maximum term of imprisonment was one month, and that only 
one month’s imprisonment could be awarded on the whole in default of payment of 
the aggregate of the amounts due. But these cases were decided under the Code of 
1872 and are not of any authority at presenL In a Burma case also the same view 
has been taken, and the words “for the whole or any part of each month’s allowance 
remaining uppaid" have been interpreted to mean “for the whole or any part of every 
month’s or all months’ allowance remaimng unpaid " — Zaui Ta, 1 BurL.T. 225, 15 
Cr.LJ 434. Such an interpretation seems to be too laboured The more reasonable 
view has -been taken in the following cases. Thus, the Punjab Chief Court expressed 
the opinion that a person who has wilfully neglected to pay the arrears of maintenance 
for several months may be imprisoned for more than one month — Mono v. Kaka, 1877 
P R. 12; Budku Ram, 1919 P R. 12, 50 I C. 847, 20 Cr.L J, 367, The impnsonroent 
in default of pajinent of maintenance is not to be limited to one month. The procedure 
contemplated by the Code appears to be to ascertain how many months’ arrears are 
due The maximum impnsonment that can be imposed will then be one month for 
each month's arrears and if there is a balance representing the arrears for a portion 
of a month, a further term of a month’s impnsonment may be imposed for such 
arrears — Allapichat v. Mokidtn, 20 Mad. 3. 2 Weir 638; Bhiku v. Zakuran, 25 CaL 
291; SaradoT Mahmmad, AIR. 1935 Lah. 758, 36 PL.R 191, 37 CrLJ. 207, 159 
I.CX 939, 1935 CfC 1050, 8 RL 437; Budku Ram, 50 IC. 847, A.I.R. 1919 Lah. 197, 
20 CrLJ. 367, 12 PP 1919 (Cr), 75 PLR 1919. 

Discussing the rulings mentioned above the Full Bench of the Allahabad High 
Court has held that the intention of the Legislature was to empower the Magistrate 
after execution of one warrant only to sentence a person, who has defaulted m the 
payment of maintenance ordered under this section to impnsonment for a penod of 
one month in respect of each month’s default and that the section does not enjom 
that there should be a separate warrant in respect of each term of imprisonment 
for one month. In other words, where arrears have been allowed to accumulate, a 
Court can issue one warrant and impose a cumulati\'e sentence of imprisonment — 
Beni, Z9 CrLJ 720, 176 I C. 397, I L R 1938 All. 750. 1938 O.W N 591, 1938 A CrC. 
47, 10 RA. 104, 1938 ALR. 601, 1938 ALJ. 565, 1938 AWR. (HC.) 379, A.I.R, 
1938 All. 386 (FB ), overruling NoTom, supra 

A person makmg default in respect of payment of certain arrears of maintenance 
cannot be sentenced a second time to impnsonment for the same default for which he 
has already undergone a sentence of impnsonment — Maung Kyi Pe v Ma Htu, 10 
Rang. 176, 1932 Cr.C. 475 ( 476), 33 CrX.J. 554, A.IR. 1932 Rang. 93, 137 I.C. 673, 
Ind. Rul 1932 Rang. 154. 

Costs: — The person in whose favour an order of maintenance has been passed, 
cannot be ordered to pay expenses of the person committed to jail for his maintenance 
Sardar Muhammad, AIR. 1935 Lah. 75^ 36 PX.R. 191, 37 CrL.J. 207, 159 I.C 
939. 1935 Cr.C. 1050 

1282. When order cannot be enforced: — ^\’he^e the husband has been 
adjudged an insolvent, the order of maintenance caimot be enforced so long as the order 
of adjudication stands, and he cannot, therefore, be impnsoned for default of pajment 
—Hallkide V Haljhide. 50 C:al. 867, 25 CrXJ. 1088, 81 I.C 912, A.LR. 1924 CaL 230. 
This case relates to cl. (3) of sec. 488 and decides that if the husband has applied for 
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for a period of one year next before the date of application, but it does not follow that 
that power should be fully exerasedj and so the petitioner may ask for the recovery 
of arrears for less than a ytZT—Kanaiammal, 50 Mad. 663, 28 Cr.L.J. 271 (272). 

The proviso does not say that no sudi warrant shall be issued except on an 
application made to levy such amount iritliin a period of one year from the date on 
which it became due. The proviso was'clearly enacted to prevent the person in whose 
favour an order for maintenance was made from being negligent, and allowing arrears 
to pile up until their recovery would become a hardship or an impossibility. It was 
not meant that a loop hole should be pven to the person against whom an order for 
maintenance ^vas made to evade payment by preventing the service of process on him. 
In fact the proviso was evidently worded in the way it was expressly to preclude the 
possibility of such an evasion The order of the Magistrate allowing enforcement of 
the order of maintenance for fifteen months was held to be correct when a pre\dous 
case for realisation of arrears of maintenance for first four of these fifteen months was 
made in the fifth month and had to be closed as the person liable to make payment 
could not be traced — U Hpay halt v. Ma Po Byu, A I.R. 1935 Rang. 407, 37 Cr.L.J. 
91, 159 IC. 289, 13 Rang. 289, 1935 CrC 1192. 

This proviso can only mean that a person in whose favour an order for maintenance 
has been made must, to enable her to recover arrears of maintenance, apply to the 
Court to recover such arrears within one year from the date the arrears became due. 
She cannot allow arrears to accumulate indefinitely and apply for the recovery of 
those arreare for the first time after several ywrs. Any other interpretation of the 
proviso would dearly lead to an absurdity, for a party who at any time successfully 
evaded execution of a maintenance order for the period of one year would escape all 
liability for that period and this could hardly be said to be the intention of the 
Legislature— C/tc/i&af v. Naroontal Shehoomai, 39 Cr.L.J. 847 (848). 176 I.C. 863, 
11 RS. 72, A.I.R. 1938 Sind 151. 

Where the first application for arrears of maintenance is made long after a period 
of one year from the date on whidt the order of maintenance was made, the fact 
that the applicant so long delayed docs not under this proviso deprive her entirely 
of all rights of maintenance or to an order for maintenance. This proviso merely 
provides that if an applicant delays the making of the application for the payment 
of arrears, she can recover no more than 12 months' arrears due to her at the time 
of her application. There is nothing in the words of the section which justifies the 
interpretation that the absence of an application wjthin 12 months of the order of 
maintenance extinguishes such orders — Jasodabai v. Tarachand Tekehond, 40 Cr.L.J. 
776, 183 I.C. 336, I.L.R. 1939 Kar. 674, A.I.R 1939 Smd 180, 12 RS. 51. 

1281. Imprisonment: — ^The imprisonment may be awarded only after default 
is made. IVhere it was provided in the order of maintenance itself that in case of the 
defendant failing to pay the monthly allowance, he should be imprisoned for a tenn of 
16 days for every breach of the order, it was held that the order was in anticipation of 
the procedure to take place on a wilful default, if such should occur, and was therefore 
illegal — Anonymous, 2 Weir 637, 5 MH.C.R App 34. Imprisonment is a means o 
enforcing payment, and an order for imprisonment can be passed only after there has 
been negligence to pay the amount of maintenance — Sidheswar v. Gyanoda, 22 Cal. 291. 

Release on payment: — ^The imprisonment awarded under this section is not 
punishment for contempt of the Court’s order, nor it is an absolute sentence It^ 
passed only for the unpaid portion of the maintenance, or in other words, it is owing 
to default of payinent of the unrealised portion of the maintenance. Therefore, the 
imprisonment ought to cease upon payment of the amount of maintenance — Sidhesiear 
V. Gyanada, 22 CaL 291. The words "until payment if sooner made" did not occur 
in the 1882 Code, and therefore it was held in Biyaeha v. Maidin, 8 ^Iad. 70, that a 
person committed to jail for non-payment of maintenance was not entitled to be release 
even when the arrears were paid, because the imprisonment ordered in default of 
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payment was held to be a punishment for breach of the order of the Court. This 
ruling IS no longer good law. 

Nature of imprisonment: — ^The imprisonment under this section may be 
either ample or rigorous, looking to the terms of sec 2 (18) of the General Clauses Act 
— NoToin, 9 All. 240. In Form XL not only ample but rigorous imprisonment is 
provnded for, but it would be safer to order the impnsonment to be ample — Mi Tasak 
V. Nga Te Naung, U.BR. (1892-1896) 70 

Term of imprisonment: — It was held in Narain, 9 All. 240, and 6 M.H.CR. 
App. XXIIII that the maximum term of impnsonment was one month, and that only 
one month's impnsonment could be awarded on the whole In default of pa>7nent of 
the aggregate of the amounts due. But these cases were deeded under the Code of 
1872 and are not of any authonty at present In a Burma case also the same view 
has been taken, and the words "for the whole or any part of each month’s allowance 
remaining uppaid" have been interpreted to mean "for the whole or any part of every 
month’s or all months’ allowance remaining unpaid " — Zaio Ta, 7 Bur.L.T. 225, 15 
CrLJ. 434. Such an interpretation seems to be t<x) laboured. The more reasonable 
view has been taken in the following cases. Thus, the Punjab Chief Court expressed 
the opinion that a person who has wilfully neglected to pay the arrears of maintenance 
for several months may be impnsoned for more than one month— A/ono v. Kaka, 1877 
P.R. 12j Budhu Ram, 1919 P.R. 12. 50 I C. 847, 20 Cr.LJ 367. The impnsonment 
in default of payment of maintenance is not to be limited to one month. The procedure 
contemplated by the Code appears to be to ascertain how many months’ arrears are 
due. The maximum impnsonment that can be imposed will then be one month jor 
each month's arrears and if there is a balance representing the arrears for a portion 
of a month, a further term of a month's impnsonment may be imposed for such 
arrears— AllcPtr/ioi v. Mohtdin, 20 Mad. 3, 2 Weir 638; Bktku v. Zakutan, 25 Cal. 
291; Satadar Mahmmad. AIR. 1935 Lah 758. 36 P.L.R. 191, 37 CrLJ. 207, 159 
IC. 939, 1935 Cr.C. 1030, 8 RL 437; Budku Ram, 50 1C. 847, AIR 1919 Lah. 197, 
20 Cr.LJ. 367, 12 PP 1919 (Cr.), 75 PXR. 1919 

Discussing the rulings mentioned above the Full Bench of the Allahabad High 
Court has held that the intention of the Legislature was to empower the Magistrate 
after execution of one warrant only to sentence a person, who has defaulted in the 
payment of maintenance ordered under this section to impnsonment for a penod of 
one month in respect of each month's default and that the section docs not enjoin 
that there should be a separate warrant in respect of each term of imprisonment 
for one month. In other words, where arrears have been allowed to accumulate, a 
Court can issue one warrant and impose a cumulative sentence of imprisonment — 
Beni. 39 CrLJ. 720. 176 I C. 397, ILR. 1938 AIL 750, 1938 O.WN. 591, 1938 A CrC. 
47. 10 RA. 104, 1938 A.LR 601. 1938 A.LJ. 565, 1938 A.WR. (HC.) 379, AI.R. 
1938 All. 386 (F.B ), overruling Najatn, supra. 

A person making default in respect of payment of certain arrears of maintenance 
cannot be sentenced a second time to impnsonment for the same default for which he 
has already undergone a sentence of impnsonment— A/eung Kyt Pe v. A/a Hlu, 10 
Rang. 176, 1932 CrC. 475 (476). 33 Cr.LJ. 554, A.IR 1932 Rang 93. 137 I.C. 673. 
Ind Ru! 1932 Rang 154. 

Costs: — ^The person in whose fastnir an order of maintenance has been passed, 
cannot be ordered to pay expenses of the person committed to jail for his maintenance 
Sardar Muhammad, AI R. 1935 Lah. 758, 36 P.LR 191, 37 Cr.LJ. 207, 159 I C 
939, 1935 CrC 1050. 

1282, When order cannot be enforced: — ^^'here the husband has been 
adjudged an msohent, the order of maunenance cannot be enforced so long as the order 
of adjudication stands, and he cannot, therefore, be imprisoned for default of pj>ment 
—Haljhide v. Hallhide, 50 CaL 867, 25 CrJ-J. 10S3, 81 I.C. 912, A.LR. 1934 CaL 230. 
This case relates to cl. (3) of sec. 488 and deodcs that if the husband has applied for 
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insolvency and has been adjudicated an insolvent, it cannot be said that he has wilfully 
neglected to maintain his wife under d. (3) of sec. 488, Cr. P. C., and that the order 
for adjudication being conclusive on the point of his inability to pay his debt^ the 
Magistrate may not issue a warrant for enforconent of the order passed under sec. 488, 
Cr. P. Code. There is, however a diange in d (3) of sec. 488. The words “fail without 
sufficient cause” are substituted for the words “wilfully neglects ” The case is not an 
authority on the question of the jurisdiction of the Magistrate to pass an order under 
sub-sec. (1) of sec. 488 in case the husband has applied for insolvency and neglected 
to maintain his wife — Ma/iomedalli, 31 Cri J. 6(®, 124 I.C. 127, 31 Boro-L R. 1366, 
AI.R 1930 Bom. 144. See also Sariar Muhammad, A.IR 1935 Lah. 753 (760), 
36 P.L.R. 191, 37 Cr.L.J. 207, 159 I.C 939. 1935 CrC 1050, where it has been laid 
down that under section 44 (1) (d). Insolvency Act, an order of discharge shall not 
release the insolvent from any liability under an onler of maintenance made under this 
section. 

As the law stands at present, however, the amended section 488 (3). Cr. P. C,' 
does not specify wilful neglect. TTiat definition was contained in the law before 
amendment. But under the amended Code if any person ordered to pay maintenance 
fails, without “sufficient cause", to comply with that order, the Magistrate may 
proceed by means of a distress warrant Under the previous law, he could only do 
so on proof of wilful neglect by the party to comply with the order made and what 
the case of Half hide v. Half hide, referred to -above, lays down is that an order of 
adjudication in insolvency is a complete answer to an allegation of wilful neglect. That 
case, however, does not lay down that an order of adjudication, in itself, is a rebuttal 
of an allegation that the insolvent has failed without sufficient cause to comply with 
the order of the Magistrate directing the payment of maintenance. The correct position 
seems to be, therefore, that on presentation of an application to a Magistrate, the duty of 
the Magistrate is to decide, in the first place, whether the person against whom the adjudi' 
tion is made, has failed without sufficient cause to comply with the order and if that fact 
is established, to proceed as directed by sec. 488 (3), Cr. P. Code — RadheTani-Dasi v. 
Mali Lai Sen. A I.R. 1940 Cal. 569, 71 C.LJ. 507. 44 C.W.N. 898, I L R. (1940) 2 Cal. 
110. The mere fact that the husband has been adjudicated an insolvent does not 
show that he is unable to pay for the maintenance of his wife and that constitutes 
suffident cause for non-payment. The property of the insolvent which vests In the 
Reaiver does not include any property which is exempted by the Code of Civil 
Procedure. 1908, from liability to attadiment and sale in execution of a decree. Under 
the provisions of set 60, Civil Procedure Code as now enacted, the salary to the 
extent of the first hundred rupees and one-half of the remainder of such salary is 
exempt from attachment The husband would, therefore, if be is prepared to do 
work and earn salary, be in a position to support his wife — Skyama Cfiaran V. Augurs 
Pebi. 39 Cr.L,J. 553, AI.R. 1938 AH. 253. 175 IC 235. IL.R. 1938 All. 486, 1938 
AL.J. 225, 1938 A.CrC. 19. 10 RA. 652. 1938 AL.R. 391, 1938 A.W.R (HC.) 157. 
Assuming that the order for payment of past maintenance constituted a debt provable 
in insolvency, but even so, a protection order under sec 25, Presidency Towns Insolvency 
Act, does not protect the debtor from bong proceeded against In a Criminal Court 
A provable debt might have been incurred by reason of some criminal offence, such as _ 
cheating or criminal misappropriation. It is obvious that a protection order would 
not protect against prosecution and conviction for sudi an offence and also a protection 
order does not protect against the special statutory power of committal given to a 
Criminal Court — Mahommed Hussein v. Emp, A.I.R. 1940 Bom. 344, 42 Bom-L-R. 
742. The wording of this section shows that in every case it is the duty of the 
Magistrate to find out whether the person ordered to pay maintenance under this 
section has or has not failed without suffident cause to comply with the order. Neither 
the protection order nor the adjudication order could be conclusive on this point The 
question is one of fact which the Magistrate has to dedde for himself. Prima facie, 
of course, it would appear to a Magistrate that an order of protection or an order 
of adjudication would be suffident to diow that failure to comply with, an order to 
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pay maintenance had not b^n ^\'lthout suffiaent cause, but it cannot be said that 
the Magistrate'!, hands would be tied by» the order of the Insolvency Court — Mum 
Krishnayya vAkulamma, A I.R. 1940 Mad. 697, 1940 M.W.N. 237. 1940 M.Cr.C. 83, 
(1940) 1 MLJ. 868, 51 M.L.W, 718, 41 Cr.L.J. 785, 189 IC. 692, IL.R. 1940 
Mad. 692. No doubt the adjudication of insolvency might to some extent alter the 
position Insolvency is prt/na facte evidence of inability to pay a debt on the part 
of a husband but it cannot be treated as conclusive evidence — Mahomed Hussetn v. 
Emp , supra. 

Arrears of maintenance are a debt provable in insolvency and in respect of which a 
protection order can be given — S Yahia v. Amalunab Ghousunnissa Begum, 37 Cr.L.J. 
1129, 165 I.C. 297, 44 M L.W. 292, A.1 R. 1836 Mad. 793, 71 M.L.J. 430, 1936 M.WN. 
1024, I.L.R. 1937 Mad. 90, following Takec Btbt v. Abdool Khan, 5 Cal. 536 and 
Halfhide v. Halfhide, supra. 

The term "arrest or detention" used in sec 31 of the Provincial Insolvency Act 
(V of 1920) cannot include arrest in execution of a Criminal Court process or detention 
under a sentence of imprisonment passed by a Criminal Court It is clear that arrest 
or detention must mean arrest or detention in pursuance of an order of a Civil Court 
passed in execution of a deaee of such Court. An order passed by a Magistrate 
under section 488 (3), Cr. P. C, for the imprisonment of a person who fails to pay a 
maintenance is a sentence of imprisonment The protection order in favour of such a 
person does not protect him from arrest under a warrant issued by a Criminal Court 
or detention in accordanco with a sentence of imprisonment by such Court — Shyama 
Charen v. Anguri Debt, supra. It is not possible for a Magistrate who has passed a 
sentence of impnsonment under sec. 488 (3), Cr. P. C.. to cancel the sentence merely 
because the insolvency Court has issued an order of protection. The sentence of 
imprisonment is a punishment indicted for breach of the order. It cannot be considered 
in the terms of sec. 23, Provincial Insolvency Act (V of 1920), that a person who 
has been sentenced under sec 488 (3), Cr P C, is unacr "imprisonment in execution 
of the decree of any Court for the pa>ment of money " — Mum Krtshiana v. Akulamma, 
supra. 

If the person against whom an order of maintenance has been made dies, the order 
cannot be enforced against his estate— Ecrf .W« v Lai Btbi, 41 Cal 88, 17 CW.N. 1130. 

When a composite order of mamtenance of a wife and child has been made and 
it is not knonm what proportion of the total amount awarded is to be devoted to 
the maintenance of the wife, it is not possible to enforce the order in respect of the 
maintenance of the wife — Thambuwamy Ptilay v A/a Loii, 9 LBR 49, 37 I.C. 311, 
A.I.R. 1917 LB 81, 18 CrLJ 103, 10 BurLT 209. But where an order is made 
against a father for the maintenance of his three children and subsequently the eldest 
child attains majonty and is in a position to maintain himself, the order ceases to 
be enforceable in respect of him but it does not cease to be enforceable m respert of 
the remaining two children — Ma E Skt v t» San Kat, 40 CrLJ. 241, 179 IQ 643 
AIR 1939 Rang 67, 11 RRang 336. ‘ ' 

The defendant’s inability to pay is not a ground for the hfagistrate's refusal to 
enforce the order for maintenance. If the allowance granted is loo excessive he mav 
revise the rate of maintenance on further inquiry, and the order wiU take effect from 
the date of such inquiry — Vemboli, 2 Wcir 636 


1283. Offer to maintain wife: — Where the husband offers to receive his 
wife to live with him, an order for maintenance should not be made except o f 
of adultery or cruelty on the part of the husband— .t/aiAca v. Hatnamo 29 Tr t" 

(910), 111 IC.669 (tall). \N here Uie husband offers to mamtam his wifrandth'^’ T 

states that she is willing to live wufi him. the Mapstrale cannot make an order und/r^J 

section, unless the complainant (wife) saUsfies him that notvnihjand.r... u - 

IS a just ground for making such ordcr-Hatiiai v. Mouze, 1 ClTl ^ “’JS 

A'Aflfi. 16 Cr LJ. S6, A I R. 1914 Lah. 590, 26 1 C 998. 213 PL.K 1915 ^^ 

C.-99 
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But the mere offer to maintain is not sufficient — Saraswati v. Narayan, A.I.R. 
1932 Cal. 698 (699), 33 Cr.LJ. 634, 138 ItC 613, 36 C.W.N. 571, 55 C.L.J. 341, 59 
Cal. 1229, 1932 Cr.C. 653, Ind. RuL 1932 CaL 471, following Kent v. Kent, A.IR. 
1926 Mad.' 59. 90 I.C. 669. 49 Mad. 891, 49 M.LJ. 335, 26 CrX.J. 1597. The offer 
to maintain must be a bona fide offer, and not made with the object of escaping 
obligation — Dragon v. Dragon, 4 Bur.L.T. 269, 13 Cr.L.J. 55. If it is found that 
the husband had formerly ill-treated his wife, and turned her out of his house, his 
subsequent offer to keep her in his house cannot be tal<en to be bona fide ; and he cannot 
escape his liabihty to maintain her under tWs section merely by such offer, because h^ 
may break his promise as soon as she gets home — Aislian v. Sker Muhammad, 22 
CrLJ. 149, 59 I.C. 853 (Lah.); Kaluram, AI.R- 1932 Nag. 183, 28 N.L.R. 284, 1932 
Cr.C. 9065 Prttam v. Basant, 27 CrXJ. 507, 93 IC. 971, A.I.R. 1926 Lah 353; Sama 
Jetha, 54 Bom. 548, 1930 Cr.C. 780 (782). Jn a claim for maintenance it is no defence 
for a husband to say that he is prepared to take his wife back if the facts show that 
the wife has reasonable cause for fearing to return to her husband's home. If a wife 
has been ill-treated and there is ground for believing that if die returns the ill-treatment 
will continue, then the wife is entitled to live apart from -her husband. In such a 
case the husband, who is the guilty party, must maintain his wife. Causing a wife 
to leave the protection of the husband by ill-trealment is tantamount to driving the 
wife deliberately from the home. In such a case the wife is justified in refusing to 
return to her husband — Bathulu Bhaghathi v. Bathulu Lakshmi Devi, 41 Cr.L.J. 718 
(719), 189 IC 105, A.IR. 1940 PaL 242. But see Kur Muhammad v. Harjan. 36 
Cr.LJ. 792, 155 I.C. 609. AI.R. 1934 Lah 946 36 P.LR. 181, 1934 Cr.C 1334, where 
it has been laid down that the mere fact that some three years ago the husband beat the 
wife and turned her out is no reason for holding that the subsequent offer was not 
bona fide or could justify the refusal of the wife to go back to her husband. In such 
a case unless the Magistrate gives his finding that the offer is not bona fide or that the 
reason given by the wife for not going back to her husband is sufficient, the order for 
maintenance is illegal 

; This section contemplates a careful order made after a careful inquiry. It is wrong 
to dismiss an application by the wife under this section on the mere offer of the 
husband to maintain her without taking any evidence or giving any finding as to 
neglect or refusal to maintain the wife or *as to the sufficiency or otherwise of the 
wife’s reasons for refusing to live with her husband "Finding” means a finding after 
an inquiry which is of a judicial nature — Nooran v. Rasool Baksk, 40 Cr.LJ. 496, 181 
I.C. 75, 11 RS. 204, A.I.R 1939 Sind 80, I.LR. 1939 Kar. 383. 

The husband left the house in which he and his wife were living together and w^t 
to live elsewhere. He left behind hun a note pomting out that they had been quarrelling 
even since they were married and that owing to these quarrels and unpleasantness, he was 
unable to continue their joint living. He further alleged that he s:'j5pected that Ws 
wife on one occaaon had poisoned his soup. The huiand made no attempt to maintain 
his wife who instituted a suit for judicial separation which was dismissed Subsequently 
thqre was an attempt on the part of the neighbours to bring about a compromise 
which also failed as the husband told that he could not compromise. The wife thm 
applied for maintenance under this section. It was contended that as the wife’s suit 
for judicial separation failed, and as the husband was ready to maintain her, it could 
not be said that she was refusing to live ^rilh him for sufficient cause and she was, 
therefore, not entitled to maintenance, f/eid that in sudi circumstances the Magistrate 
quite nghtly refused to belie\'e that the belated offer to maintain his svife on condition 
that she lived with him was made bona fide. It made no difference that in the 
interim the wife had brought a suit for Judidal separation which had failed. That 
suit did not alter the fact that the husband had deserted his wife and failed to 
maintain her. The order of maintenance was, therefore, proper — Bibian Ludicig De 
Crvt V. Alice Wtnilred De Cruz. 39 CriJ. 287, 173 I C. 212. 10 R.R. 322. AIR 
1938 Rang 23. 
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The offer must be to maintain wife as wife. It has, however, been held in Gulabdas 
Bhaidas, 16 Bom. 269 that where the husband offered to keep the complainant in his 
house, not as wife but as servant or dependant, the offer was a sufficient offer within 
the meaning of this section. But this deasion does not seem to be just. The Madras 
High Court nghtly lays down that an offer to maintain wife must be one to maintain 
her with the consideration due to her position as wife — Manalha Achari, 17 Mad. 260. 
And therefore where a Hindu husband having two wives offered to maintain his first 
wife in his own house, adding that he w’ould not live with her, but would supply grain 
for her to cook her own food and eat it separately in the house, such an offer was not 
a sufficient offer within the meaning of this section — Matakkal v. Kandappa, 6 Mad. 
371s SakruUaw. Faima, 25 Cr.LJ 453. 77 IC. 8(6, A1.R. 1924 Nag. 297. Following 
Gulabdas Bhaidas, supra, the Allahabad High Court has held that the object of pro* 
ceedmgs for maintenance is to prevent vagrancy and that object is attained by the 
provi^on of lodging, food and clothing. A husband is bound to maintain his wife 
but he is not bound to do more than supply her with lodging, food and clothing, he is 
not bound to maintain her as wife — Kumli, 25 Cr L.J. 1249 (1251), 82 I C. 257, AIR. 
1935 AH. 73. In a recent case similar view has been taken by the Madras High Court 
— Arunachala v. Anandayammal, cited in Note No. 1284. The offer must be an offer 
by the husband to maintain the wife in hts own house An offer of maintenance in a 
separaie residence even though the residence be one befitting the status of the wife is 
not ^sufficient The wife is entitled to be kept in the house where her husband lives, 
and so she may refuse the offer of her husband to provide her with a separate house, 
and may claim maintenance— /n re Bat Manek, 52 Bom. 763, 29 Cr.LJ. 1049 (1050). 

1284. Grounds of wife's refusal to live with husband:— An order for 
separate maintenance in favour of the wife may be made under this section if the wife 
has some just ground for living apart from her husband— Paivali v. Ghancht, 44 
Eom. 972 ( 975) Inability of husband and wife to agree to five together is not a 
ground for ordenng separate maintenance for wife — Jesmut v Shoojaut, 6 W.R. 59. A 
Magistrate cannot pass an order for maintenance, where the husband has neither lU* 
treated his wife nor has refused or neglected to maintain her but she of her onm accord 
and without any just ground left her husband’s house and protection and refuses to hve 
with him unless he gives her a separate house — Tola v Durgi, 30 P.L R. 367, 30 Cr.LJ. 
861 (862): Gangumal v HimalhmaJ. 36 CrLJ. 1457, 158 IC 376, 8 RS 50. When 
the wife voluntanly leaves her husband’s house without sufficient justification, she is not 
entitled to any order under this section, unless the husband refuses to maintain her, or 
turns her out or ill-treats her, so as to make it impo^ble for her to live with her husband 
— CouTisliankaT v Bat Reva, 5 Bom-LR. 614. 

If the husband is willing to maintain his wife, but the wife refuses to live with 
him, the Magistrate should make an inquiry as to why she is not willing to go and Lve 
with her husband She should be pven a chance by the Magistrate to substantiate her 
reasons for refusal by such evidence as she can produce. The omission of the inquiry 
vitiates the proceedings — Sullaii v Afahlab, 27 PLR 233, 27 CrLJ 1319j Subbayya 
V Ambamtna, 9 Cr.LJ 501, 2 IC 155: Said Bifci v Umar Dm, 31 P.L.R 664, 1930 
CrC. 533, 32 Cr.L.J, 468, 130 IC 51, AIR. 1930 Lah. 464. Ind. Rul 1931 Lah. 243. 

The following are proper grounds for the wife’s refusal to live with her husband — 

(1) Cruelty ■ — If the husband so lU-tieats his wife (e g , dnves her out with blows) 
that shu IS compelled to leave his house, she is justified in refusing to live with her 
husband and in claiming maintenance — Raipati v. Deoli, 46 All. S77 (878): Kcluiya v. 
Hna. 1929 AL.J. 1203. 31 CrLJ 3, 120 IC. 195. AIR. 1929 All. 950. 1929 CrC 593.- 
and the fact that the parties belong to a low class mokes no difference — Kaluiya, supra. 
Under the Code of 1SS2, cruelty was the only ground on which a wife was jusafied in 
living separately from her husband and demanding maintenance But the words “that 
he habitually treated his wife with cruelty” wh-ch occurred in the Code of 1882 have 
been substituted by the words "that there is ju»t ground for so doing.” This alteration 
gn cs the Magistrate larger discretion in givu^ mainlena.ice. The present Cede does 
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But tht mere offer to mamtain fe not suSiiletvt — Sarcstcati v. Norajan, A.I.R. 
1932 Cal 698 (699), 33 Cr.Lj. 634. 138 IiC. 613, 36 C.W.N. 571, 55 CLJ. 341, 59 
Cal. 1229, 1932 Cr.C. 653, Ind. Rul. 1932 Cat 471, {ollov?ing Kent v. Kent, AI.R, 

1926 Mad. 59, 90 I.C. 669, 49 Mad. 891, 49 M.L.J. 335, 26 CrL.J. 1597. The offer 

to maintain must be a bona fide off^, and not made with the object of escaping 
obligation — Dragon v. Dragon, 4 Bur.L.T. 269, 13 Cr.LJ. 55. If it is found that 
the husband had formerly ill-treated his wife, and turned her out of his house, his 
subsequent offer to keep her in his house cannot be taken to be bona fide ; and he cannot 
escape his liability to maintain her under diis section merely by such offer, because hq 

may break his promise as soon as she gets home — Aishan v. Sher Muhammad, 22 

Cr.L.J. 149. 59 I C. 853 (Lah)*, Xofuram. AI.R. 1932 Nag 183, 28 NL.R. 284, 1932 
Cr.C. 9065 Prttam v. Basanl, 27 CrJUJ. 507, 93 I.C. 971, AIR, 1926 Lah. 353; Sama 
Jelha, 54 Bom. 548, 1930 Cr.C 780 (782). Jn a claim for maintenance it is no defence 
for a husband to say that he is prepared to take Ws wife back if the facts show that 
the wife has reasonable cause for fearing to return to her husband's home If a wife 
has been ill-treated and there is ground for believing that if she returns the ill-treatment 
will continue, then the wife is entitled to five apart from her husband. In such a 
case the husband, who is the guilty party, must maintain his wife. Causing a wife 
to leave the protection of the husband by ill-treatment is tantamount to driving the 
wife deliberately from the home. In such a case the wife is justified in refusing to 
return to her husband — Balhulu Bhagirathi v. Bathulu Lokshmi Devi, 41 Cr-L.J. 718 
(719), 189 I.C. 105, A.LR. 1940 Pat. 242. But see Nur Muhammad v. Harian, 36 
CrLJ. 792, 155 IC 609, A.I.R. 1934 Lah. 946. 36 P.L.R. 181, 1934 Cr.C. 1334, where 
it has been laid down that the mere fact that some three years ago the husband beat the 
wife and turned her out is no reason for holding that the subsequent offer was not 
6ona fide or could justify the refusal of the wife to go back to her husband. In such 
a case unless the Magistrate gives his finding that the offer is not bona fide or that the 
reason given by the wife for not going bade to her husband is sufficient, the order for 
maintenance Is illegal. 

* This section contemplates a careful order made after a careful inquiry. It is wrong 
to dismiss an application by the wife under this section on the mere offer of the 
husband to maintain her without taking any evidence or giving any finding as to 
neglect or refusal to maintain the wife or as to the sufficiency or otherwise of the 
wife’s reasons for refusing to hve with her husband "Finding" means a finding after 
an inquiry which is of a judicial nature — Nooran v. Rasool Baksh, 40 Cr.Lj. 496, 181 
I.C 75, HRS 204, AIR. 1939 Sind 80, liR. 1939 Kar. 383. 

The husband left the house in which he and his wife were living together and w^t 
to live elsewhere. He left behind him a note pointing out that they had been quarrelling 
even since they were married and that owing to these quarrels and unpleasantness, he was 
unable to continue their joint living. He further alleged that he suspected that lus 
wife on one occasion had poisoned his soup. The husband made no attempt to maintain 
his wife who instituted a suit for judicial separation which was dismissed Subsequently 
thqre was an attempt on the part of the ndghbours to bring about a compromise 
which also failed as the husband told that he could not compromise. The wife thm 
applied for maintenance under this section. It was contended that as the wife’s suit 
for judicial separation failed, and as the husband was ready to maintain her, it wuJ 
not be said that she was refusing to hve with him for sufficient cause and she was, 
therefore, not entitled to maintenance. Held that in such circumstances the Magistrate 
quite rightly refused to believe that the belated offer to maintain his wife on condition 
that she lived with him was made bona fide. It made no difference that 
fnlerim the wife had brought a suit for judiaal separation which had failed Tha 
suit did not alter the fact that the husband had deserted his wife and failed to 
maintain her. The order of maintenance was, therefore, proper — Dibian Ludidt 
Crwx V. Alice Kmifred De Cruz, 39 CrXJ. 287. 173 I.C. 212, 10 R.R. 322, A.I.R. 
1938 Rang. 25. 
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The offer must be to maintain Viife as utfe. It has, houever, been held in Culabdas 
Bhaidas, 16 Bom. 269 that where the husband offered to keep the complainant in his 
house, not as wife but as servant or dependant, the offer was a sufficient offer within 
the meaning of this section. But this decision does not seem to be }ust. The Madias 
High Court ngbtly lays down that an offer to maintain wife must be one to mamtain 
her with the conaderation due to her position as wife— A/uno/Ao Achari, 17 Mad. 260. 
And therefore where a Hindu husband having two wives offered to mamtain his first 
wife in his own house, adding that he would not live with her, but would supply grain 
for her to cook her own food and eat it separately in the house, such an offer was not 
a sufficient offer within the meaning of this section — Marakkal v. Kandappa, 6 Mad. 
3715 Sakiullav. Fatma, 25 Cr.LJ 453, 77 IC. 8(B, A.l.R. 1924 Nag. 297. Following 
Culabdas Bhaidas, supra, the Allahabad High Court has held that the object of pro- 
ceedmgs for maintenance is to prevent vagrancy and that object is attained by the 
provision of lodging, food and clothing. A husband is bound to maintain his wife 
but he 15 not bound to do more than supply her with lodging, food and clothing, he is 
not bound to maintain her as wife — Kumti, 25 CrLJ. 1249 (1251), 82 I.C. 257, AI.R- 
1935 All. 73. In a recent case similar view has been taken by the Madras High Court 
— Arunachala v. Attandayammd, cited in Note No 1284. The offer must be an offer 
by the husband to maintain the wnfe in bts ou-n house. An offer of maintenance in a 
separaie residence e\en though the residence be one befitting the status of the wife is 
not^suffident The wife is entitled to be kept m the house where her husband lives, 
and so she may refuse the offer of her husband to provide her with a separate house, 
and may claim maintenance— In re Bat Manek, 52 Bom. 763, 29 Cr.LJ. 1049 (1050). 

1284. Grounds of wife's refusal to live with husband:— An order (or 
separate maintenance m favour of the wife may be made under this section if the wife 
has some just ground lor living apart from her husband— Bat Parvali v. Chencki, 44 
Bom 972 (975). Inability of husband and wife to agree to Ine together is not a 
ground for ordenng separate maintenance for wife — Jesmut v. Shoojaui, 6 W R. 59. A 
Magistrate cannot pass an order for maintenance, where the husband has neither ill- 
treated his wife nor has refused or neglected to maintain her but she of her owm accord 
and without any just ground left her husband's house and protection and refuses to live 
with him unless he gives her a separate house — Tota v £l«rg«. 30 P L.n 367, 30 Cr L J. 
861 (862); Gangwmal v. Hmathmal, 36 CrL.J. 1457, 158 I C. 376, 8 RS 50 IVhen 
the wife voluntarily leaves her husband's house without sufficient justification, she is not 
entitled to any order under this section, unless the husband refuses to mamtain her, or 
turns her out or ill-treats her, so as to make it impossible for her to live wiUi her husband 
— Coujishankar v. Bat Reva, 5 BomL.R. 614. 

If the husband is willing to maintain his wife, but the wife refuses to live with 
him, the Magistrate should make an inquiry as to why she is not willing to go and live 
with her husband She should be gwen a chance by the Magistrate to substantiate her 
reasons for refusal by such evidence as she can produce The omission of the inquiry 
Vitiates the proceedings — Sultan v Mohlab. 27 PLR 233, 27 CrL.J. 1319; Subbayya 
V Aniboninia, 9 Cr.LJ, 501, 2 I.C. 155j Said Btbi v, Umar Dm, 31 PL.R 664, 1930 
CrC. 533, 32 CrLJ 468, 130 IC 51, AIR. 1930 Lah 461. Ind. Rul. 1931 Lah. 243. 

The following are proper grounds for the wife’s refusal to li\e with her husband'— 

(I) Cruelty ■ — If the husband so ill-treats his wife (eg ■ dnves her out with blows) 
that she is compelled to leave his house, she is justified in refusing to li\e with her 
husband and m claiming maintenance— Rarpoti v Deob. 46 All 877 ( 878); Kcluiya v. 
Hira. 1929 AL.J. 1203. 31 CrLJ 3. 120 I C 195, A.IR. 1929 AU 950. 1929 CrC 593; 
and the fact that the parties belong to a low class makes no difference — Kalui^a, supra. 
Under the Code of 1882, cruelty was the only ground on whnJi a wife was justified m 
li«ng separately from her husband and demandmg xnamtenance. But the words "that 
he habitually treated his wife with cnielty” which occurred m the Code of 1SS2 ha\-c 
been substituted by the words "that there is ju»t ground for so doing" This alterauoa 
gives the Magistrate larger disCTcUoa in giving mamtenance. The present Code docs 
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not restrict the payment of maintenance, when the mfe is living separately, only to 
cases of cruelty— v. Dragon, 4 BurX.T. 269, 13 Cr.L.J. 55. IVTiere the husband 
did not habitually ill-treat the wife but behaved in a very violent manner towards her, 
it is not necessary for her to prove habitual lU-treatment in order to justify her refusal 
to return to his house— /gnohows v. Alagamtna. 36 Cr.L.J. 1044, 156 I C. 968, A.I.R. 

1935 Rang. 192, 1935 Cr.C. 748. A wife vs not bound to return to her husband and 
live with him if really she has reasonable apprehension of ph>’sical ill-treatment— 
Sundarommol v. Palaniandi Mudalt, AI.R. 1940 Mad. 292, 1939 M.W.N. 1255, (1940) 
1 M.L.J. 171, 1940 M Cr.C. 9. 51 M.L.W. 204, 41 Cf.L.J. 532, 188 I.C 32. There 
are other grounds on which the wife may live separately and daim maintenance, and 
these are stated below. 

(2) If a Christian husband reverts to Hinduism and marries a second (Hindu) 
wife, the Christian wife may refuse to hve witli her husband, and apply for maintenance 
—Anonymous, 4 M.H.C R. App 3. 

(3) Adultery on the part of the husband, although not punishable under the I. P. 
Code may nevertheless constitute sufficient cause for the wife living separately from 
her husband and enable her to clairn maintenance under this section — CanlapcAli v. 
CantapalU, 20 Mad. 470 ( 472) j Afalcolm Dc Castro, 13 All 348. Where the husband 
is living with a nustress in the house at the lime of application, the wife is entitled to. 
refuse to live with him, and a subsequent offer made by the husband in Court to give 
up his mistress does not deprive the mfe of her right of refusal to live with her husband 
—Carraty v. Canaty, 14 BurL.R 240, 8 Cri.J. 422. But in such cases, the Magistrate 
should tahe into consideration the social habits of the particular community to whidi 
the parties belong. If that community does not completely disapprove of concubinage 
and tolerates jt so far as to give kept woman some status and rights, the fact that the 
husband keeps a concubine ought not by itself to entitle the wife to claim separate 
maintenance— Gantapa/fi v. CantapalU, 20 Mad. 470 (475). The circumstance that a 
Hindu husband keeps a concubine in the house will not entitle a wife to an allowance 
for maintenance if her husband is willing to receive her and treat her with the con- 
sideration which is due to her position— Xo/cAmi v. Pavadai, 2 Weir 641. A married 
woman should not, however, be put to the degredation of being brought into the society 
of a concubine of her husband — Abdul v. Sugtabi, 37 CrLJ. 86, 159 IC. 120, 18 NLJ. 
107? Ram Saran Das v. Mt. Ram Piari. AIM. 1937 All. 115 (116), 1936 AJ-J. 1379. 

1936 A.W.R. (H.C.) 1268, 1937 AL.R. 102, 166 I.C. 894. 38 Cr.LJ- 312, IL.R 

1937 All 430. If the husband is keeping' in his own house another woman as his 
mistress, the wife is justified in refusing to accept his offer to take her to hve with him, 
and to refuse to return to him. If he does not offer to tvpel the mistress from the house 
or to satisfy his wife that the mistress is no longer there, the Magistrate is perfectly 
entitled to pass an order for maintenance — Joseph Henry Robert v. Alice Kamalam 
Robert, 1937 M.W.N. 984, But the wile cannot exact a promise of sexual fidelity 
before she returns to live with her husband. Where the husband has never insulted 
his wife to compel her to live in the same house as his mistress and offers to take her 
back, and maintain her, she cannot refuse to go unless he will give up his mistress 
and cannot tlaim separate maintenance — P. Awoldoss v. Kamala Amoldoss, A.I.R. 1937 
Mad. 794, 46 M.L.W. 324, (1937 ) 2 MLJ. 488, 1937 M.W.N. 1197, 1937 MCr.C. 
284, 171 1C. 914. 

(4) Where the breach between the husband and wife is irremediable and it is 
quite impossible for the latter to return to the former alter many years’ separation 
without leading to fresh trouble and dispute, she is entitled to live separately and get 
maintenance— A’i/ioi Kaur v. Bhaguan, 170 PJ,R 1914, 15 Cr.LJ. 554, A.1.R 19^^ 
Lah. 185,' 24 I C. 962 (distinguished in /, Chan Toon v. Afa Ti. 37 CrL J. 6, 159 I.C. 
81, A.I.R. 1935 Rang 359, 1935 Cr.C. 1083 on the ground that in that case the srife 
had already obtained an order manj* years ago and the question was whether the 
husband was cmilicd to have the order set a^dc on his offering to take his wife 
back); Baloch v. Zalnib, 32 PL.R 619. 1931 Cr.C. 849 ( 850). 32 Cr.LJ. 1251, 131 IC. 
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817, A.I.R. 1931 Lah. 561, Ind. Rul. 1931 Lah. 1009. But if the V7ife finds her husband 
cx)ld and indifferent, it may make her prefer to live separately from him; but that 
is a matter of preference or choice. She cannot be said to have been forced to live 
separately from him. Her departure amounts defimtely to a refusal to live with her 
husband even if the parties could not be srdd to be living apart by mutual consent and 
she is not entitled to an order of maintenance from her husband under this section — 
Chan Toon v. Ma Ti, supra. 

(5) The mamage of a Mahomedan with the step-mother of his wife is not valid 
under the Mahomedan law. The wife is entitled in sudt a case to say that she would 
not live with her husband during the amtinuance of such marriage — Sheik Issake v. 
Btyyamunnt, 2 Weir &i7. 

(6) ^Vhe^e a Burmese Buddhist has taken a lesser wife without the consent of 
the chief wife, the latter can refuse to live with her hu^nd and at the same time claim 
maintenance — A/a Ka v. Po Saw, 4 L.BR 340, 9 CrLJ, 25. Also, according to 
Burmese Buddhist law, the fact that the husband took a second wife might be a good 
reason for the first wife's refusal to bve with him, unless he provided her with a 
separate readence— Po Nyan v. A/a Shwe. 11 Bur.L.T. 105, 47 I.C. 866; A/a Ka v. 
Po Saw, supra. See also A/aung Paik v. A/a Ohu Smt, infra. 

(7) Where the Magistrate found that there was nothing before him from which 
he could conclude that the husband was even m the past anxious that his vnfe should 
come away from her mother to live with him, secondly, that his present offer was not 
bona fide, but made simply with the object of escaping liability, and finally that he 
used to neglect her and treat her badly, until he finally left her after assaulting her, 
this IS a finding of “suffiaent reason” within the meaning of sub-section (4) of this 
section— 'PicAard Biuce Whigham Teasdate v Florenee Tcaidale. 39 Cr.LJ. 969, 177 
I.C 939, 66 C,LJ 567, A I R 1938 Cal 623. 

The following are not sutficUnl grounds for the wife’s refusal to live with her 
husband 

(1) The fact that the husband has married again docs not entitle the first wife 
to separate maintenance, if the husband is willing to maintain her in his house — 
Atumugam v. Tulukanam, 7 Mad 187; Khushala, 1880 PR 27; BasanI v. Kurt, 1882 
P.R. 31; Dhtra v Nando, 1878 PR. 2; Putusholam, Ratanlal 7; Wajjam Singh, 1914 
P.R 12. 15 Cr.L J 577, 25 I C 329, 245 P L R 1914; Pnlam v Basanl. 93 I C 971, 27 
CrLJ. 507. AI.R. 1926 Lah 353, Kamzan v SaAib ffibr. 29 Cr.LJ 835, 111 JC. 575. 
AI.R 1929 Lah. 56; Krtpal v. Santi, 28 CrLJ 236. 99 I C 1036, AIR 1927 Lah. 
168; Sukrulla v Faima, 35 Cr L J. 453, 77 I C 805, A.I R 1924 Nag 297. Though this is 
not a }ust ground for the first wife's refusal to live with her husband, that is a factor to be 
t.iken into account in considering whether the offer is really bona fide or not — Sundar- 
ammal v.Palaniaudt Mudalt, A I R 1940 Mad 292. 1939 M W N 1255, ( 1940) 1 M.LJ. 
171, 1940 MCr.C 9. 51 MLJ 204. 41 CrLJ 532. 188 IC 32 The existence of a 
co-wife with whom, the complainant had quarrels, or the husband’s want of affection 
for the complainant or his greater affection for the co-mfe, is not a valid ground of 
tile complainant's refusal to live with her husband — Canda Singh v Alma Deii, 1901 
P.R. 14. The fact that the younger wife will suffer aruioyance from the cider wife and 
that the husband may not protect her from such annoj-ance, is not a proper ground 
for the jounger wife's refusing to live with her husband and claimmg maintenance — 
Maung M’aing v A/a Chtf. 1904 UBR. 1st Qr (Cr P C.) 10, 1 CrL.J. 545. 10 
Bur.LR. 319 But two wives of a Burmese Buddhi^ do not live or cannot live 
amicably m the same house. Therefore even if the wife is asked to live with the 
husband in the same house with his another wife and even if she refuseiv she is 
perfealy justified in doing so and is entitled to claim maintenance — Maung Pdk v. 
Afa Ohu Sint, 40 Cr.L.J. 702, 182 I.C 671, .\.IR. 1939 Rang 210, 12 R.Rang. 24. 

(2) Minority of the vnfe is not s ground for her not living with her husbandTTf 
the husband offcm to imintam his wife lo his boase—/andoo, 1SS2 P.R. 1; though m 
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■not restrict the payment of maintenance, Vihen the wife is living separately, only to 
cases of cruelty — Dragon v. Dragon, 4 Bur.L.T. 269, 13 Cr.L.J. 55. Where the husband 
did not habitually ill-treat the wife but behaved in a very violent manner towards her, 
it is not necessary for her to prove habitual ill-treatment in order to justify her refusal 
to return to his house— J^nalious v. Alagamma, 36 Cr.L.J. 1M4, 156 I.C. 968, A.I.R. 

1935 Rang. 192, 1935 CrC. 748 A wife is not bound to return to her husband and 
live with him if really she has reasonable apprehension of physical ill-treatment — 
Sundarammal v, Palaniandi Mudalt, AlSt.. 1940 Mad. 292, 1939 M.W.N, 1255, (1940) 
1 M.L.J. 171, 1940 MCrC. 9, 51 M.L.W. 204. 41 Cr.L.J. 532, 188 I.C. 32. There 
are other grounds on 'which the wife may bve separately and claim maintenance, and 
these are stated below. 

(2) If a Christian husband reverts to Hinduism and marries a second (Hindu) 
wife, the Chnstian wife may refuse to bve with her husband, and apply for maintenance 
— Anonymous, 4 M.H.CR. App. 3. 

(3) Adultery on the part of the husband, although not punishable under the I. P. 
Code may nevertheless constitute sufficient cause for the wife Imng separately from 
her husband and enable her to claim maintenance under this section— Gantapalli v, 
Gffntapofti, 20 Mad. 470 (472)j Mafcofm De Castro, 13 All. 348 Where the husband 
is living with a mistress in the house at the time of application, the wife is entitled to 
refuse to live with him, and a subsequent offer made by the husband in Court to give 
up his mistress does not deprive the wife of her right of refusal to live with her husband 
— Carrcly v. Carraly, 14 Bur L R. 240, 8 Ct.L J. 422 But in such cases, the Magistrate 
should take into consideration the social habits of the particular community to which 
the parties belong. If that community does not completely disapprove of concubinage 
and tolerates It so far as to give kept woman some status and rights, the fact that the 
husband keeps a concubine ought not by itself to entitle the wife to claun separate 
maintenance— Gan/jpc/fi v. CantapaW, 20 Mad. 470 (475). The circumstance that a 
Hindu husband keeps a concubine in the house will not entitle a wife to an allowance 
for maintenance if her husband is •willing to receive her and treat her -with the con- 
sideration which Is due to her position— Zatchmi v. Pavadat, 2 Weir 641. A married 
wuman should not, however, be put to the degredation of being brought into the sodety 
of a concubine of her husband — Abdul v. Sugtabi, 37 CrLJ. 86, 159 I.C. 120, 18 NLJ. 
107? Ram Saran Das v. Mt. Ram Piari, A.I.R. 1937 All 115 (116), 1936 AX.J. 1379, 

1936 A.W.R. (H.C.) 1268, 1937 A.L.R. 102, 166 l.G 894, 38 Cr.LJ. 312, ILR 

1937 All 430 If the husband is keeping' in his owm house another woman as his 
mistress, the wife is justified in refusing to accept his offer to take her to live with him, 
and to refuse to return to Wm If he does not offer to e.xpel the mistress from the house 
or to satisfy his wfe that the mistress is no longer there, the Magistrate is perfectly 
entitled to pass an order for maintenance — Joseph Henry Robert v. Alice Kamalam 
Robert, 1937 M.W.N. 984. But the wife cannot exact a promise of sexual fidelity 
before ^e returns to live with her husband IVhere the husband has nev^er insulted 
his wife to compel her to live in the same house as his mistress and offers to take her 
back, and maintain her, she cannot refuse to go unless he will give up his mistress 
and cannot claim separate maintenance — P. Ameddoss v. Kamala Amatdoss, AIR. 1^^ 
Mad. 794. 46 ML.W, 324, (1937) 2 M.LJ. 488, 1937 M.W.N. 1197, 1937 MCr.C 
284, 171 1 C. 914. 

(4) 'Where the breach between the husband and wife is irremediable and it is 
quite impossible for the latter to return to the former after many years’ separation 
without leading to fresh trouble and dispute, she is entitled to live separately and get 
maintenance — NtUal Kaur v. Bhagican, 170 PL.R. 1914, 15 Cr.LJ. 554, A I-R* 1^14 
Lah. 185.' 24 I C. 962 (distinguished in /. Chan Toon v. Ma Ti. 37 Cr.L.J 6. 159 IC. 
81, A.I R. 1935 Rang 359, 1935 Cr.C. 1083 on the ground that in that case the wife 
had already obtained an order many years ago and the question was sihethcf the 
husband was entitled to have the order set aside on his offering to take his wife 
back): 5flf<Je/i v. Zainib, 32 P.L.R. 619, 1931 Cr.C 849 (850). 32 CrLJ. 1251, 134 IC. 




1574 


THE CODE OF CRIMINAL PROCEDURE [Chap. XXXVI. 


such a case, having regard to her tender age, it might be better that she should live 
with her parents. 

(3) Where the husband is willing to maintain his wfe, the fact that the prompt 
dower had not been paid is not a ground for separate residence and maintenance— 
Sadar Din v. Suban, 1888 P.R. 6; Mektab v. Dina, 1880 P.R. 15. The non-payment by 
the husband of a prompt dower may be a good and sufficient reason under the 
Muhamaddan Law for a married woman to wthhold her person from her husband, 
but it does not follow that such non-payment is a sufficient or good ground within 
the meaning of this section so as to empower a Oiurt to pass a decree for maintenance 
to a Muhammadan wife against a husband who is willing to maintain her upon condition 
of her living with him Non-payment of prompt 'dower is not sufficient reason under 
the provisions of this section to entitle a wife to claim separate maintenance when she 
refuses to live with her husband without any good reason— Muhammad Azuullah v. 
Abdul Halim, 36 Cr.L.J. 524, 154 I.C. 561, 1935 O.W.N. 292 

(4) IVhere the husband offered to pve his wife maintenance in his house but 
wanted her to live in a separate room and not to associate with the other members 
of his family and she refused the offer, held that she had no sufficient grounds for 
refusing and that under sec. 488, Cr. P, C., she could only claim to be maintained on 
a scale appropriate to her station in life but could not claim to be treated "as a wife." 
This section has nothing to do with ordinary ronjugal rights? it deals with "mainte- 
nance’’ only which cannot include anything more than appropriate food, clothing and 
lodging — Arunackala v. Anandayammat, 34 CrXJ. 950, 145 1 C. 378, 38 ML.W. 393, 
A.LR. 1933 Mad. 688, 65 M L J. 386, 1933 Cr.C. 1178, 1933 M.W.N. 1029, 56 Mad. 913. 

(5) So long as a Jewish husband does not harass a Christian wife, so long as he 
treats her as husband should and permits her to practise her own religion and does not 
apply any temporal or moral pressure to her to cause her to abandon her religion or 
to adopt his, the Christian wife of the Jewish husband has no right to leave her husband. 
If she docs so, she cannot reasonably ecpect that the Court should award her main- 
tenance from him—Talkar. 27 Cr.L.J. 1177 (1178), 97 I.C. 809, 19 S.L.R. 128. A.r.R. 
1926 Sind 278. 

1285. Sub-section (4) : — “Living in adultery^'; — Living in adultery means 
following a course of adulterous conduct more or Jess continuous; a single act of 
adultery cannot be considered as living in adultery — Cantapalli v. Gantapalli, 20 Mad. 
470s Paiki v. Vishtcartalh. 5 N.L.R. 19, 9 Cr.LJ. 390; Patala Atchmma v. Patala 
Mahalahshmi. 30 Mad. 332, 17 MLJ. 279. 5 CrXJ. 359; In re Fulchand, 52 Bom. 160, 
108 I C. 24, A.I,R. 1928 Bom. 59. 30 Bom.L R. 79. 29 Cr.L J. 314 (315) ; Ram Au/ar v. 
Raghuri, 13 OL.J. 802, 3 O.W.N. 717, 27 Cr.XJ. 1190; Copaldeo v. Ralni, 30 CrLJ. 403, 
115 I.C 161. A.I.R. 1929 Nag 238, Ind Rul. 1929 Nag 97; Ma Thein v. Maung Mya 
Khin. 38 Cr.LJ. 646, 163 1 C. 825, 9 R.R. 368, AI.R. 1937 Rang. 67; CfieJitoi v. , 
Naroomal Shehoomal. 39 Cr.XJ. 847 (849), 176 I.C. 863. 11 RS. 42, A.I.R. 1938 
Sind 151 The word ‘living in adultery’ refer to a course of conduct or at least to 
something more than a single lapse from virtue. ^Vhere the wife, two years prior to the 
application for maintenance, had given birth to an illegitimate child, but since that time 
she had been living with her parents leading a chaste and respectable life, she cannot be 
safd to be living in adultery so as to disentitle her to maintenance— A'af/« v. Kaunsilia. 
26 All. 326, 1 AXJ. 18. 1 Cr.XJ. 84, 1901 AWXf. 23; Nandan, 1881 A.W^. 37. 
Although the woman may be found to have given birth to an illegitimate child it is open 
to the Magistrate to find that, apart from that circumstance, she is not living in adultery 
— /ofindra V, Couri Bala, 26 CrXJ. 1184, 88 I.C. 608, 29 C.W.N. 647, A-UL 1925 
CaL 794. 

The principle is that a husband is absolved from the obligation to maintain his wife . 
when his wife has a de facto protector with whom she lives and by whom she is being 
maintained as if she were his wife. 'The obligation of a husband to maintain his «ife arises 
from the anxiety of the Legislature to protect deserted wii-es from the bitter necessity 
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of earning a Imng by trading on their sex. That obligation, however, ceases when it 
has been TOluntarily assumed by some man other than the woman’s husband. No 
woman can fairly claim a right to be kept by two men. But it obviously is not the 
law that a man may desert and neglect his wife and thus tempt her to unchastity and 
then reast her claim to be maintained by him on the ground that she is unchaste — 
Lakshmi Ambalam v. Audiammal, A I.R. 1938 Mad 66. 1937 M.Cr.C. 317, 1937 M.W N. 
1131, 46 M.LW. 766, (1937 ) 2 MLJ. 885. 172 IC. 811, 39 Cr.LJ. 228. It cannot 
be said that, unless a married woman lives with thie adulterer in the latter's own house 
and is maintained by him as w^fe, the husband will be liable to pay maintenance under 
this section. Emphaas is no doubt to be laid on Uw words “is living in adultery”. 
The clear implication from the words used by the Le^slature in this section is that, 
unless the wife is actually living in adultery at or about the time of the application, 
she is not disentitled to obtain maintenance. It is nowhere said in the section and 
there is no need to introduce additional words therein that “living in adultery” must 
be in the house of the adulterer. The words 'living in adultery’ are merely indication 
of the principle that occasional lapses from virtue are not a sufSaent reason for refusing 
maintenance. Continued adulterous conduct is what is meant by ‘hving in adultery’. 
The question, therefore, for the Magistrate to decide is whether there had been such 
adulterous conduct on the part of the wife at or about the time of the application, 
that Is to say, shortly before or shortly after the application was made, interpreting the 
word shortly in a reasonable manner— fftsfa PiUai v. Amirthommal, 39 Cr.L.J. 951, 
177 IC. 736, IL.R. 1938 Mad. UOO, 48 MLW. 273. 1938 MWN. 829, AI.R. 1938 
Mad. 833, (1938) 2 MLJ. 407, 11 RM. 382. following Fulekand, supra. 

In a case for claim for maintenance under this section the respondent who puts 
forward a charge of 'liv ing in adultery* against the petitioner as his only defence to the 
claim for maintenance ought to begin his case and the petitioner against whom this 
charge is made ought to have an opportunity of adduang rebutting evidence— /Cis/o 
Ptllai V. Amhthammal, supra. 

The fact that the wife had been outcasted and that her husband, therefore, could 
not take her to live With him without himself being outcasted, is not sufficient reason 
to induce a Magistrate to refuse to order maintenance — Yesubai v ParasTam, 34 CrL.J. 
140, 141 IC. 348. 34 BomLR. 1449, A.IR 1931 Bom. 21. 1933 CrC 15. Ind. Rul. 
1933 Bom. 77, cLssenling from 31 Mad. 185 

Under certain circumstances, past adultery of the wife would disentitle her to 
maintenance, although she was not living in adultery at the time of the application. 
Thus, where a woman committed adultery with a man of low caste and was expelled 
from her caste, thereby making it impossible for her husband to live with her, she 
could not claim maintenance, although at the time of application she was not living in 
adultery — Ponnajee v. Peria Moopan, 31 Mad. 185} Ram Aular v. Ragfiurat, 3 O.W N 
717, 13 OL.J. 802, 27 CrLJ. 1190. AVhere the wife had deserted her husband many 
years ago and led a life of adultery and did not attempt to seek her husband’s pardon 
for past miscoduct, the wife was not entitled to maintenance, merely because she was 
not living in adultery at the time of making the application for maintenance — In re 
Shivram, Ratanlal 506 (507). But the fact that the wife does not seek the husband’s 
pardon for her past misconduct is not, by itself, a wfSaet reason for excluding a wife 
who committed only a single act of adultery from the benefit of sec. 488 — In re Fulehand 
52 Bom 160, 30 BomL.R 79, 29 Cr.LJ. 314 (315), 108 I C 24. AIR. 1928 Bom 59 
9 A.I.Cr.R. 447. 

'There must be clear proof of adultery. 'Ihe mere fact that the husband considers 
the wife’s conduct open to suspicion is not su&iaent — Soundarajasu-ami, 2 Weir 647, 
A mere suspicion by the husband that the child of the wife was the result of her 
intimacy with another man is not a ground of refusing maintenance — Nandon, 1881 
A.W.N. 37. The mere fart that the pandiayet of the brotherhood condemned the 
wife’s conduct is not a ground for disnnsang an application for maintenance, and the 
Magistrate should have inquired whether the wifq was living in adultery— 
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Sheodiala. 1881 A.W.N. 62. It is erroneous to refuse to award maintenance to a wife 
(a young girl of 14) merely because she had been excommunicated from her caste by 
her caste-fellows for a stray case of imsconduct against her ^vill — Yesubai v. Paianam, 
34 BomLR. 1449, 1933 Cr.C. 15. 

See also Note 1286. 

“Refuses to live with hep husband”: — See Note 1284, ante. If a Chil 
Court has passed a decree for restitution of conjugal rights, ordenng the wife to li%-e 
with her husband, and she refuses to do so, die is debarred from making any claim to 
maintenance — Bat parvati v. Cbanchi, 44 Bom, 972 {975, 977). IVhere a Hindu wife 
leaves her husband's house without good cause, her right of maintenance is only 
suspended, and she has the right to return to her husband's house and claim main- 
tenance — Janaki v. ShivTam, 12 S'L.R. 90, 20 Cr.L.J. 98, 48 I.C. 978. 

‘‘Living separately by mutual consent”: — A wife is not entitled to main- 
tenance from her husband when both have entered into an agreement which pro\’ides 
for their hiring separately by mutual consent, and they are actually U\ring separately in 
terms of that agreement — Tricumlal Kaltdas, Ratanlal 870 Where it appeared that by 
mutual consent, the husband and wife had been living separately for a number of 
years, and that the maintenance of the wfe was, by arrangement made at the lime 
they began to live separately, provided for by the assignment to her of some land, the 
Magistrate had no jurisdiction to make an order under this section— Ctwgffrff/u v. 
Bhadrayya, 2 Weir 648. 

To bring the case within sub-section (4) it must be shown that the husband and 
the wife are living apart by a definite contract mutually made between them. A 
contract voluntarily and /ree/y made and entered into between the parties is essential. 
^Vhe^e, therefore, a husband and wife arc living apart m obedience to the decree of a 
Panchayet of their castemen by which the wife is awarded maintenance, It cannot be 
^d that they are living apart by mutual consent— NofAun v. Maturtca, 4 P.L.J. 109, 
20 Cr.L.J. 154. 

^Vhefe each party finds it Imposrible to live amicably and comfortably xritb the 
other and each party is content that they should live separately, they art living sepa- 
rately by mutual consent. If the wife finds her husband cold and indifferent it may 
make her prefer to live separately from him; but that is a matter of preference or 
choice. She cannot be said to have been forced to live separately from him unless it 
is established that he made it impossible for her to lut with him by overt unkindness 
—Chan Toon v. Ma Ti, A I R. 1935 Rang. 359, 1935 Cr.C. lOM, 159 I.C. 81. 37 Cr.L J. 6. 

Because the wife would not li\-e in a separate house with the husband, but 
insisted on staying on with him where they were, and he on his part was not willing 
or did not find it posable to comply with her wishes, this would not amount to 
"mutual consent” to live apart from each other — Richard Bruce IVkigkam v. Florence 
Teasdale. 39 Cr.LJ. 969. 177 I.C. 939, 66 C.LJ. 567, A.I.R. 1938 Cal 623. An 
agreement by the husband to pay half the salary every month to his wife as mainte- 
nance docs not imply mutual agreement to In’® apart — Ibid. 

The mutual consent as used in the sub-sec. (4) of this section means a consent on 
the part of the husband and wife to live apart no matter what the arcumstances may 
be. ^Micre a wife refuses to live with her husband on some specific ground such as 
cruelty or the fact that he is keeping another woman, it cannot be said that the husband 
and wife are living apart by mutual consent if the husband docs not insist that the 
wife should live with him — Ram Sarart Das v. A/I. Ram Piatt. A.I.R, 1937 AIL 115 
(116), 1935 A.LJ. 1379, 1936 A.\V.R. (ItC) 1268. 1937 A.LR. 102. 165 I.C. 894. 
I.L.R. 1937 AIL 430. 38 Cr.LJ. 312. 9 R.A. 458. 1937 A Cr.C 136. 

See Note 1286. 

1285. Sub-section (5)— Cancellation of order: — Under sub-cl. (5) the 
M.igistrate is entitled to cancel the pretrious orders of maintenance and render them of 
no effect lor the future on a finding that the applicant in whose fa%*our the order had 
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been made was “living in adultery”. Under sub-cL (4) the Magistrate is entitled to 
refuse to enforce the maintenance orders on a findmg that during the period in rospect 
of which maintenance was sought to be recovered the applicant was "living in adultery” 
—Chehbai v. Najoamal Shehoomal, 39 &LJ. 847 (848), 176 I C. 863, 11 RS. 42, 
A I.R. 1938 Sind 151 

The general pnnciples of law that an order, whose term is not fixed, and whose 
currency is not made expressly dependent upon the ojntinued existence of some cir- 
cumstances or set of circumstances, remains m force until it is cancelled, is, pnma jacie. 
applicable to maintenance orders passed under this section The husband may, on 
proof of circumstances speafied in sec 488 (5) or sec, 489, Cr. P. C., obtain the 
cancellation or modification of the ongmal order, as the case may be, and until he does 
that, the original order must he deemed to be still in force. Sec. 488 (5), Cr. P. C., 
provides for cancellation of the order. The reasons given therein for cancellation are 
not exhaustive — Pcarey Lai v. Naramt, 37 Cr.L J. 62, 159 I C. 308, A.I.R. 1935 All. 977, 
159 I.C. 303, 1935 CrC. 1197, 58 AH 379, 1935 ALJ. 1186, 1935 AL.R. 1106, 8 RA 
426 See also Konagammal v. Pandaia Nadar, 50 Mad. M3, 100 I C 239, A.I R 1927 
Mad. 376. 28 CriJ. 271, 52 MLJ 176, 25 ML.\V. 148, 1927 MWN 111 and 
fasodabai v. Tarachand Tekehand, 40 CrL J. 776, 183 I.C. 336, A.I.R. 1939 Sind 180, 
12 RS 51. ILR 1939 Kar 674. 

Under this sub-section, an allowance granted to the wife only can be cancelled? an 
allowance granted to a chtid cannot be cancelled, though it may be altered under sec. 489 
— Mehtab v. Allah Baksh, 17 P R. 1885. An order for maintenance of the child of a 
divorced Mahomedan wife, who has mamed again, cannot be cancelled under this 
section. Such an order can be cancelled only on the ground of change of arcumstanccs 
mentioned m sec. 4i9-^Budkni v. Dadal, 27 All 11. 

'Is living in adultery^: — An order granting maintenance to a wife can be can- 
celled under this sub-secuon upon proof that the wife is living m adultery subiequent 
to the order — Totaram, Ratanlal 353; Laratlt v. Ram Dial, 5 All 224 But adultery 
previous to the order of maintenance is not admissible m evidence to cancel the order. 
Specially, where a Magistrate had awarded maintenance to the wife after adjudicating 
upon all the facts antecedent thereto and connected with the objection of the husband 
as to wife’s leading an adulterous life, held that on the principle of res judicata, another 
Magistrate would be wrong in re-opening the same antecedent facts as to adultery of 
the wife, and in discontinuing the maintenance on those facts — LaraUt v Ram Dial, 
5 All 224 Evidence of past adultery is admissible under sub-section (4) before passing 
an order of maintenance? but after an order is passed, such past acfultery cannot be 
considered for the purpose of cancelling the order The ruling in 5 All 224 has been 
dissented from in 5 Rang 697 See Note 1291, infra 

There must be sufficient evidence of adultery The fact that the wife continually 
went to the bazar, or that men went to the house where she lived (espeaally when 
other people including the wife's mother lived in that house) is not sufficient evidence 
to lead to the conclusion that the wife was living m adultery — Shyama v. Madho, 
1893 A W N. 56. The words ‘living in adultery' mean a continuous course of mis- 
conduct; and unless this continuity is established it cannot be inferred from a single act 
of adultery that the woman is living in adultery Therefore, where a woman to whom 
maintenance had been awarded under this section gave birth to an illegitimate child, 
held that this single instance of misconduct did not show that she was living in adultery, 
so as to enable the Magistrate to cancel the allowance — Jaltndra v. Gaurtbala, 29 
C.WN. 647. 25 CrLJ 1184, 88 I C 608, AIR 1925 Cal 794; Ma Mya Khin v. 
Godenho. 37 Cr.L.J 1115, 165 IC. 205, AIR. 1936 Rang 446, 1937 RLR 86. 1936 
CrC. 864; Paiki v. Vishwanath. 5 NLR 19, 9 Cr.LJ 390; Chetibai v. Naroomd 
Shehoomal, 39 Cr.L.J 847 ( 849), 176 IC 863, 11 RS 42, AIR. 1938 Sind 151 
IVhere the husband alleges adultery, the Magistrate ^ould make an inquiry and 
adjudicate upon such allegaUon— U/faw CAowif, 1902 P.R. 36; Sohni v. Manohar. 
1882 A.W.N. 168. 
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Sheodiala, 1881 A.W.N. 62. It is erroneous to refuse to award maintenance to a wife 
(a young girl of 14) merely because she had been excommunicated from her caste by 
her caste-fellows for a stray case of misconduct against her will — Yesubai v. PaTamm, 
34 BomLR. 1449. 1933 Cr.C. 15. 

See also Note 1286. 

“Refuses to live with her husband”: — See Note 1284, ante. If a Civil 
Court has passed a decree lor restitution of conjugal nghts, ordering tl« wile to live 
with her husband, and she refuses to do so, she is debarred from making any claim to 
maintenance — Bat Parvali v. Gkanchi, 44 Bom. 972 (975, 977). tVhere a Hindu wife 
leaves her husband's house without good cause, her right of maintenance is only 
suspended, and ^e has the right to return to Iter husband's house and claim main- 
tenance — Janaki v. SJiivram, 12 S^LR 90, 20 CrL J. 98, 48 I C. 978. 

“Living separately by mutual consent”: — A wife is not entitled to main- 
tenance from her husband when both have entered into an agreement which provides 
for their living separately by mutual consent, and they are actually living separately in 
terms of that agreement — Tricumlal Kabdas, Ratanlal 870. Where it appeared that by 
mutual consent, the husband and wife had been living separately for a number of 
years, and that the maintenance of the wife was, by arrangement made at the time 
they began to live separately, provided for by the assignment to her of some land, the 
Magistrate had no jurisdiction to make an order under this section— -Cangiwfl/u v. 
Bhadrayya, 2 Weir 648 

To bring the case within sub-section (4) it must be shown that the husband and 
the wife are living apart by a definite contract mutually made between them. A 
contract voluntarily and freely made and entered Into between the parties is essential. 
^Vhore, therefore, a husband and wife are living apart in obedience to the decree of a 
Pandiaj*et of their castemen by which the wife Is awarded maintenance, it cannot be 
said that they are living apart by mutual consent — Nathun v. Maiurvia, 4 P.LJ. 109, 
20Cr.LJ. 154. 

^Vhere each party finds it Imposable to live amicably and comfortably with the 
other and each party is content that they should live separately, they are living sepa- 
rately by mutual consent If the wife finds her husband cold and indiflerent it may 
make her prefer to live separately from him? but that is a matter of preference or 
choice. She cannot be said to have been forced to live separately from him unless it 
IS established that he made it impossible for her to live with him by overt unkindness 
—Chan Toon v. Ma Ti, A I.R 1935 Rang. 359, 1935 Cr C. 1083, 159 I.C. 81, 37 CrL J. 6. 

Because the wife would not live in a separate house with the husband, but 
insisted on staying on with him where they were, and he on his part was not willing 
or did not find it possible to comply with her wishes, this would not amount to 
"mutual consent" to live apart from each other — Richard Bruce Wkigham v. Florence 
Teasdde, 39 Cr.LJ. 969, 177 I.C. 939. 66 C.LJ 567, A.I.R. 1938 Cal. 623. An 
agreement by the husband to pay half the salary every month to his wife as maint^ 
nance does not imply mutual agreement to lire apart — Ibid. 

The mutual consent as used in the sub-sec. (4) of this section means a consent on 
the part of the husband and srife to live apart no matter what the circumstances may 
be. INTicre a wife refuses to live with her husband on some specific ground such as 
cruelty or the fact that he is keeping another woman, it cannot he said that the husband 
and wife are lisnng apart by mutual consent if the husband does not insist that the 
wife should live with him — Ram Saran Das v, Aft. Ram Plari. A.I.R. 1937 AU- H' 
(116), 1936 A.LJ. 1379. 1936 A.W.R. (ILC.) 1268. 1937 AL.R. 102. 166 IC. 894. 
IL.R. 1937 All 430, 38 Cr.LJ. 312, 9 RJV, 458, 1937 A.Cr.C. 136. 

Sec Note 1286. 

128S. Sub'Section (5) — Cancellation of order: — Under sub-cl. (S) the 
Magistrate is entitled to cancel the presdous orders of maintenance and render them of 
no effect (or the future on a finding that the applicant in whose fareur the order had 
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been made was “hving in adultery". Under sub<L (4) the Magistrate is entitled to 
refuse to enforce the maintenance orders rar a hndmg that during the penod in respect 
of which maintenance was sought to be recovered the applicant was "living m adultery” 
—ChcUbai v. Naroomal Shekootnal, 39 Cr.LJ. 847 (848), 176 I.C. 863, 11 RS. 42, 
A.I R. 1938 Sind 151. 

The general pnnciples of law that an order, whose term is not fixed, and whose 
currency is not made expressly dependent upon the continued existence of some ar- 
cumstances or set of circumstances, remains in force until it is cancelled, is, prma facie, 
applicable to maintenance orders passed under this section. The husband may, on 
proof of arcumstances specified in sec. 438 (5) or sec. 489, Cr. P C , obtain the 
cancellation or modification of the ongmal order, as the case may be, and until he does 
that, the original order must be deemed to be still in force. Sec 488 (5), Cr. P. C., 
provides for cancellation of the order. The reasons ^ven therein for cancellation are 
not exhaustive — Pcaiey Lai v. Naraini, 37 CrX.J. 62, 159 I.C 308, A.IJ?, 1935 All, 977, 
159 IC. 308, 1935 Cr.C 1197, 58 All. 379, 1935 ALJ 1186, 1935 AL.R. 1106, 8 RA 
426. See also Kanagammal v Pandara Nadar, 50 Mad 663, lOO I C 239, A.I R. 1927 
Mad. 376, 28 CrLJ. 271, 52 M.LJ. 176, 25 MLW. 148, 1927 M.WN 111 and 
Jasodabai v. Tarachand Tekehand, 40 CrLJ. 776, 183 I.C 336, A.IR. 1939 Sind 180, 
12 RS. 51. I.L.R. 1939 Kar. 674. 

Under this sub-section, an allowance granted to the wife only can be cancelled; an 
allowance granted to a child cannot be cancelled, though it may be altered under sec 489 
— Mchtab V. Allah Baksh, 17 P R 1885. An order for maintenance of the child of a 
diN'orced Mahomedan wife, who has mamed again, cannot be cancelled under this 
section. Such an order can be cancelled only on the ground of change of circumstances 
mentioned in sec. 4i9—Budhni v, Dadal, 27 AH 11. 

‘Is Hving in adultery^: — An order granting maintenance to a \nfe can be can- 
celled under this sub-section upon proof that the wife is living in adultery subsequent 
to the order — Tolaram, Ratanlal 353; laraiti v Jtam Dial, 5 All 224 But adultery 
previous to the order of maintenance is not admissible in evidence to cancel the order. 
Specially, where a Magistrate had awarded maintenance to the wife after adjudicating 
upon all the facts antecedent thereto and connected with the objection of the husband 
as to wife’s leading an adulterous life, held that on the principle of res judicata, another 
Magistrate would be wrong in re-opening the same antecedent facts as to adultery of 
the wife, and in discontinuing the maintenance on those facts — Larattt v Pam Dial, 
5 All 224 Evidence of past adultery is admissible under sub-section (4) before passing 
la ■OT'iti VTisrn'/i'K'n.'KM.', ViA ■l'A'k w?. -CT-iRS Tasad, SH/i. •£* 

considered for the purpose of cancelling the order The ruling in 5 AH 224 has been 
dissented from in 5 Rang. 697. See Note 1291, infra 

There must be suffiaent eindence of adultery TTie fact that the wife continually 
went to the bazar, or that men went to the house where she lived (especially when 
other people including the wife’s mother lived in that house) is not sufficient evidence 
to lead to the conclusion that the wife was living in adultery — Sh^ama v. Madho, 
1893 A W N. 56 The words ‘living in adultery* mean a continuous course of mis- 
conduct; and unless this continuity is established it cannot be inferred from a single act 
of adultery that the woman is living in adultery Therefore, where a woman to whom 
maintenance had been awarded under this section gave birth to an illegitimate child, 
held that this single instance of misconduct did not show that she was living in adultery, 
so as to enable the Magistrate to cancel the allowance — falindra v Gaurtbala, 29 
CWN 647, 26 CrLJ. 1184, 88 I C 608, AIR 1925 Cal 794; Ma Mya Khin v. 
Godenho, 37 Cr.L J. 1115, 165 I C. 205, A IJt 1936 Rang. 446, 1937 RL R 86, 1936 
CrC 861; Paiki v. Vishwanalk. 5 NLR 19. 9 CrL.J. 390; Chelibat v. Naroomal 
Shehoomal. 39 Cr.LJ. 847 ( 849), 176 I.C. 863, 11 RS 42, A.I.R 1938 Smd 151, 
\Vhere the husband alleges adultery, the Magistrate should make an inquiry and 
adjudicate upon such allegation — Ullatn Chand, P.R 36; Sohni v. Manohar, 
1882 A.W.N. 168. 
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The fact that a wfe is in adultery does not automatically deprive her of 
the maintenance for the order of maintenance once passed stands good until it has been 
cancelled. It cannot be cancelled with retrospective effect. The wife can, therefore, 
recover the amount that was due to her before the order of cancellation — Sultan 
V. Afufiommad Akbar. 30 Cr.L.J. 719, 117 I.C. 67, AI.R. 1930 Lah. 99, 1930 Cr.C. 96. 
Ind. Rul. 1929 Lah. 611. 

An order of cancelbtion under this sub-section takes effect from the date of the 
order and has no retrospective operation. It cannot, therefore, affect the arrears due 
up to the date of the order— Tori Bala v. Kibal Ram, 39 Cr.LJ. 357, 173 I.C. 785, 
I.LR. (1938) 1 Cal. 509, 66 C.L J. 571, 10 R.C. 573, 42 C.W.N, 64. A.I.R. 1938 Cal. 144. 

Where the maintenance allowances under this section were in favour jointly of the 
applicant and her minor son, even if the applicant had forfeited her claim to a main- 
tenance allowance for living in adultery, that reason did not affect the claim of the 
minor son v\ho was jointly entitled to the maintenance allowance. The Magistrate is 
to consider separately the claim of the minor son under the applicant’s application — 
Chetibai v. Naroamal Shehoomal, 39 Cf.L.J. 847, 176 I.C. 863, 11 RS. 42. AI.R. 1933 
Sind 151. 

Sec also Note 1285. 

‘Living separately by mutual consent*: — Where after an order for main- 
tenance had been passed, both the husband and wife nhile temporarily living together 
presented a petition by which they agreed that the husband should pay his wife Rs. 10 
a month so long as she stayed at the house of her father, and the petition asked for a 
decree on the said terms, held that the Intention of the parties was. when they filed the 
petition, that the wife should abandon all claims for arrears due till then— Fa/a 
V. Sallih, 37 C.L.J. 180; 24 Cr.L.J. 945. A.I.R. 1923 Cal. 456. 75 I.C. 529. 

AVhere the wife denied the validity of an alleged deed of compromise by which 
the parlies agreed to a reduciicm in the rale of the allowance ordered by the Magistrate, 
it was held that the Magistrate was not competent to cancel the order for maintenance 
until the agreement had been declared by a competent tribunal to be binding on the 
wife— A’jruppa v. Karuppakkat, 2 Weir 6W9. 

See also Note 1285. 

Other cases: — Sub-sec. (5) is not exhaustive of the grounds on which an order 
for maintenance may be cancelled. Thus, an order ran be cancelled on the ground of 
divorce, IVhcre the husband pleads in answer to an application for enforcement of 
the order of maintenance, that subsequent to the order of maintenance he has lawfully 
divorced his wife, and such pica is proved, the Court will decline to enforce the order, 
for the period subsequent to the date when the marriage ceased to exist — Skak Abu v. 
Vlfal. 19 All 50; Ahmad Kasim v. Khalun, 59 Cal 833; Shaikh Baud, 17 N.LR. 92- 
63 I.C. 392, 22 Cr.L.J. 633. On a valid dK-orcc actually taking place, the Magistrates 
order ceases to have operation — Abdul AH. 7 Bora. 180. The apostacy of a hfahomedan 
wife ipso facto dissolves the mamage and the wife, therefore, is not entitled to main- 
tenance from her husband — Sonaullah v. Jlfa Kin, 9 L.B.R. 206, 46 I.C 716. 19 CrXJ- 
799. In cavi of Mahomedans the order becomes inoperative on the expiry of ihr 
period of iddal after divoxce^Mahomed Hotcin v. flfa Pica, 13 Bur.L.T. 43, 21 CrL J. 
503, 56 I C 663. So also, where the father was ordered to pay maintenance to hi* 
daughter, the marriage of the daughter makes her maintenance a charge on her husbano 
and rot on her father, and the father may apply for cancellation of the order— 
Cwrttiyami, 2 Welf 650 (651). 

Wife returning to her husband: — If a wife who has obtained an orderfM 
maintenance, returns to her husband, and InTS with him for some time (and e'vn 
a child), the order for maintenance will not come to an end, but will only remain m 
jKjpmiej so that if she leaves him again, she will be entitled to enforce the order, and a 
fresh application for a fresh order will not be necessarj - — Kanatammal v, randara. 
50 Mad 603, A.1R, 1927 Mad, 376. 100 I.C 239, 52 MLJ. 176, 25 MX-'V. l«». 
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1927 MW.N. Ill, 28 Cr.LJ. 271 (272); NaTayamtuiami v. MangayaTkarasammal, 28 
Cr.LJ. 237; Zahura Bi v. Muhammad Yutuf. 32 PXR. 143, 1930 CrC. 1219 (1220), 
129 I.a 216, 32 Cr.LJ. 247, A.I R. 1930 Lah. 1043, Ind. Rul. 1931 Lah. 152. A 
mere temporary stay of this kind, though it may have suspended the operation of the 
order, has not the effect of co«ccffi«g it in the way in which it can be cancelled under 
sec 48S (5)— Pawl Bala v. Satish, 37 CLJ. 180, 24 Cr.LJ. 945, A.I.R. 1923 Cal. 456, 
75 I.C. 529 But the Allahabad and Burma Courts are of opinion that upon a wife 
TOluntarily returning to her husband, the order for maintenance would become perma- 
nently ineffectual, and that if afterwards the parties separate again, she would have to 
obtain a fresh order for maintenance upon fresh application; the onginal order cannot 
be enforced — Phulkari v. Harnam, 1888 A.W.N. 217;' Ma Tin v Maung An Cyi, 
1 CrL.J. 870 ( 871); U Pa Shetn v. Ma Scm. 8 Rang 460, 32 CrLJ. 114 (115), 
128 I.C. 353, A.I.R. 1931 Rang. 89, Ind. Rul. 1931 Rang. 1. In a very recent case the 
Allahabad High Court followed the view of the Calcutta and Madras High Courts 
mentioned above, distinguishing Phidkaii v. Hatnam, supra — Pcarey Lai v. Naraini, 
A.I.R. 1935 All 977, 37 Cr.LJ. 62, 159 I C 308. 1935 ALJ. 1186, 1935 Cr.C. 1197, 

1935 ALR, 1105. 8 RA 416, 58 All. 379. 

The ^•iew of the High Courts, excepting Rangoon, is consistent with the principles 
underljing sub-sec. (3) of the scctioa It is always open for the husband to apply to 
have the original order cancelled on good cause bang showm so that the Rangoon 
argument that it should not be held in teuorem against him does not appear con- 
vinang. The re-union does not automatically vacate the previous order. The length 
of lime dunng which re-union lasts is hardly relevant. The parties may contemplate 
permanent re-union and yet quarrel and separate again after a short mtervaW/oAn 
P. E. Coelho V. Mn. Blanche. 38 CrLJ 170 (172), 166 IC. 27. A.I R. 1936 Nag. 228, 

1936 Cr.C. 913, 9 R.N. 116, ILR, 1937 Nag. 230. 

See also the last paragraph of Note 1274. 

Application for cancellation is essential: — Sub-section (5) provides that in 
certain specific circumstances the Magistrate shall cancel the order In such cases it will 
be incumbent upon the counter-petitioner to make an application for cancellation of the 
order; until he does so, the order will remain in force. Thus, the mere fact that a wife 
is living m adultery will not bring the order to an end automatically. So also, the 
mere fact that the wife has returned to live with her husband will not put an end to 
the order — Kanagammal v Pandora, 50 Mad 663. 28 CrLJ. 271 (272); Narayana- 
sivami v. Mangayaikarasammal, 28 CrLJ. 237, 99 I C. 1037, 38 M.LT. 13, A.I.R. 
1927 Wad 1143, 

Application to whom to be made;— An apphcation for the cancellation of 
an order of maintenance must be made to the Magistrate who made the onginal order 
or to his successor-in-office — Bhagwanla v. Shco Charon. 25 All. 545. 

Magistrate can go into question of divorce: — ^The Magistrate can go into 
the question of divorce, even in a summary proceeding under sec 488, if the husband 
applies for cancellation of the order of maintenance on the ground that he has divorced 
his wife If the husband is able to adduce satisfactory evidence that there has been 
a valid divorce, the Magistrate would be justified in acting upon that evidence It is 
not necessary for the husband to produce a decree of a Cml Court declanng that he 
has divorced his wife — Punjalal, 30 Bom.LR. 617, 29 Cr.LJ 908 (909) Cf also 
Shah Abu v. Ulfal, 19 All 50; Abdul All, 7 Bom. 180 See also Note 1275 under the 
heading '‘Effect of divorce” 

1287. Sub-section (6) — Evidence: — An order under this section must be 
passed on proof m the proceedings, and not upon knowledge acquired by the Magistrate 
in some' other case— Lopotee v. Ttkha, 8 WR. 67. An order for pajment of main- 
tenance without recording evidence and without examining any witnesses is illegal 
—Venkatachata Padiachi, 2 Weir 628. Where, a Magistrate, instead of examining the 
applicant at length, and her witnesses, got her only to verify on oath the truth and 
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correctness of her application, and treating her application as legal evidence against 
the husband, passed an order for maintenance, held that the order was bad— A'ffm/a 
V. Mangal Dei, 23 O C 237, 25 CrXJ. 302. Proceedings under this Chapter are 
judicial in their nature and should not be conducted as if they were ministerial matters. 
The notes of evidence, therefore, should not be vague or inadequate and the order 
recorded must be issued on distinct findings of fact— Laraiti v. Ram Dial, 5 All. 224. 
If, however, an order is made mth the consent of parties, the necessity of evidence 
may be dispensed with — Rangammal, 2 Weir 629. 

The evidence must be recorded as provndea by sec. 355. Proceedings under this 
Chapter cannot be conducted as in a summary trial under Chap XXII— A’c/i Dost 
V. DuTga, 20 Cal 351 But if the proceedings are held before a Presidency Magis- 
trate, it is not ncccssarj* for him to record evidence. This is the effect of sec. 488 (6) 
and sec. 362 (4) read together— CAfiflgflM Hatgovatt, 34 Bom.L.R, 276, 1932 Cr.C. 238, 
33 Cr.LJ. 461, 137 I.C 27. A.I.R. 1932 Bom. 179, Ind. Rul. 1932 Bom. 242, where 
Ranifabai, 32 Cr.LJ. 276. 129 I.C. 339, 33 BomL.R 1499, Ind. Rul. 1931 Bom. 147, 
A.I.R. 1931 Bom. 142, 1931 Cr.C. 190 was not foUoned. 

The Magistrate is bound to inquire as to whether the wife has good reason for not 
living with her husband — Tajbaro v. Ghutam Qadar, 35 Cr.LJ. 491, 147 I.C. 772, 
A.I.R. 1933 Pesh. 101, 1935 Cr.C. 9. 

Presence of the defendant: — As directed by this sub-section, the inquiry should 
be conducted in the presence of the person proceeded against A proceeding under this 
section should not be conducted ex parle. Evidence diould be taken m the presence 
of the defendant or his pleader, unless the Court is satisfied that the defendant Js 
willingly avoiding service of summons or neglecting to attend the Court, proceedings 
should not be taken ex pane, especially in a case where proceedings are taken against 
a petson on Vhe ground that he is the lather ol an ihegitimate 6ihd— A;ay Chandra v. 
Ditbi, 1 CL.J. 102. Proceedings can be conducted in the presence of the pleader, 
only when the personal attendance of the defendant has been dispensed with. \Vhere 
his attendance has not been dispensed with the Court is justified in refusing to hear 
the Mukhtear by whom he is represented, and the Court ought to insist upon the 
presence of the defendant and should not proceed ex parte — Hormutskah v. Peroibai, 
2 Bom.L.R. 700. 

Ex parte: — The word ex parle is not defined in the Cr. P. Code but the pro- 
ceedings instituted under this section are a guati civil nature. Therefore, the word 
ex parle used in this section is used in the same sense as is used in Orders IX and 
XVII, Civil Procedure Code. Therefore, an order passed against an absent party at 
the adjourned hearing of a case under this section is an ex parte order — Maurtg Bo 
V. Ma Kytiay, 40 CrLJ. 537, 181 I.C. 377. A.IR. 1939 Rang. 151, 11 RRang. 460. 

Under the proviso to this sub-section, the Magistrate may proceed ex p<ntf> jj* 
is satisfied that the defendant is willingly avoiding service and neglecting to attend inc 
Court. But in cvcr>' case of absence of the defendant the Court ought not m treirt 
the absence as due to wilful neglect — Moimutshah v. Peroibai, 2 Bom.L.R- “ 
Court ought not to infer that the defendant was neglecting to attend the Court, when 
the inability to attend was due to the absence of specification in the summons of the 
place where he was to appear — Anonymoui. 7 M.H.C.R. App. 43, 2 Weir 38. 

Wiere, no notice havnng been served on the person against whom the proceedings 
were taken, the order was paired ex parte, and within three months he appl|f<^ 
Magistrate’s successor to have the order revised, stating that he had no notice 
application, such succeeding Magistrate had jurisdiction under sec 488 (6) to 
the cavi rc-opened and disposed of acoord'ng to bw — Maut\g Tun v. MO Them, •. 
Bur.UJ. 61. 21 Cr.LJ. 928. AI.R. 1923 Rang. 159. 

Examination of defendant:-— Sec. 312 does not apply to a proceeding 
see. 488, because the words "after the witnesses for the prosecution havv been exammeo 
and before he is called on for his defence” arc inappropriate to such a proceeding 
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Vitkaldas, 53 Bom. 768, 29 CrL.J. 1051 (1(S2): Meher Khan, 10 Lah 406, 29 Cr.L.J. 
1002 (1003, 1004), 112 I.C 218, A.I.R. 1929 Lah. 32. For contra see Demello v. Demeilo. 
27 Cr L J. 1000, 96 I.C. 856, AIR. 1926 T^ih. 667. At any rate, if the defendant has 
given e\-idence on his own behalf, it is not nasssary to further examine him under 
sec. 342— Sac/iai v. Jamum, 25 Cr.L.J. 1901. 81 I.C 915, A.I.R. 1925 Cal. 339 ^Vhere 
the defendant did not appear, and the matter nas deuded ex paite under see. 488 (6), 
the non-examination of the defendant was iminatenal — Rasptn v. Raspin, 36 C.W.N. 380 
(381), 138 I a 629, 33 CrLJ. 640, 1932 Cr.C. 480, A I.R. 1932 Cal. 488, Ind Rul. 
1932 Cal. 477. 

Presence of complainant: — This section docs not require the personal attend- 
ance of the complatnant. If the complainant be a pardanashm lady, her presence may 
be dispensed with — Ghulam v. Niazati, 1903 PR 19 In Haktm v. Mouzi, 1 CL.J. 214 
and ^^a Sa v. Paul Soisoon, U.BR. (1892-96) 64, however, the Magistrate dismissed 
an appheation for maintenance for default of appearance of the complainant, 

1287A. Sub'section (7) — Costs: — ^Under this sub-section the High Court 
has power to deal with costs — Yesubat v. Paiasram. 34 CrLJ. 140, 141 I.C. 348, 34 
Bom.LR. 1449, AIR. 1933 Bom. 21, Ind Rul. 1933 Bom 77, 1933 Cr.C. 15. The 
High Court ordered payments of costs m this as well as in Kent v. Kent, 49 Mad, 891, 
49 M.L.J. 335, 26 CrLJ. 1597, A.I.R 1926 Mad. 59. 90 I C. 669 

1288. Sub-section (8) — Forum: — ^This sub-scction did not occur in the 
1872 and 1882 Codes and it was, therefore, heid that the application must be heard 
by the Magistrate within whose junsdiction the wife resided — Malcolm De Costio, 13 
All. 348; Todd, 5 N.W.P. 237 These decisions are no longer good law. Under the 
present Code the proper Court to take cognizance of a petition by the wife under this 
section IS the Court within whose junsdiaion the husband or the father, as the case 
may be, resides. In fact, the circumstances which it may be necessai-y lor the husband 
to prove in answer to the complaint of his wife are better known in the place of hts 
residence than m that of her residence, and the inconvenience of going with his evidence 
to a place hundreds of miles away from the place of his residence is a strong reason why 
the jurisdiction to take cognizance of such a complaint should be confined to Magis- 
trates having local jurisdiction at the place where the husband may reside See In re 
Shaik Fakruddtn, 9 Bom. 40 (46); Benbow v Benbow, 24 Cal 628; Hildephonsus V. 
Malone, 1885 P.R. 13; Btshen Dai v Nanaki, 1893 PR. 3 This sub-section does not 
give the wife or child to select a forum other than that where the husband or father 
is then residing or last resided with the complainant — Maung Waing v Ma Chit, 10 
BurLR. 319, 1 CrLJ 545 Sec also Bishcn Das v Amar Kaur, 34 CrLJ 1171, 
146 IC 51, AIR. 1933 Lah 387, 1933 CrC 640 The mere fart that the marriage 
of the parties took place at a certain place is not sufliaent to confer jurisdiction under 
this section on the Magistrate withm whose junsdiction the place is situate — Ghulam 
Hussain v Hakab Bibt, 27 CrLJ 1009, 96 I C 863, AIR 1926 Lah 663. 

The words “last resided” do not contemplate a mere casual residence in a place for 
a temporary purpose with no intention of remaining there Such residence does not 
give junsdiction to the Magistrate of that place — Ramdeo v fhunni' Lai, 1 Luck 343, 
SOWN. 231, 27 Cr L J 820; Cf Flowers y Flowers. 32 All 203, 5 I C 871, 7 A L.J. 193 
(F B ) ^\^lcre the husband has a fixed place of residence, it is Magistrate of that p l n re 
who has jurisdiction, and an occasional Mat to the wife at another place where the wife 
resides, does not give junsdiction to the hlagistrate of the latter place See Flowers v 
Flowers, 32 AH 203; Khairunniisa, 53 Bom. 781, 1^9 Cr.C 462, 122 I C 59. A I R. 1929 
Bom 410. Therefore, where the husband who was a permanent resident of Lahore for 
11 >ears, look his wife to Lucknow at her brother's house and left her there dcclanng 
that he would support her no longer, and his stay at Lucknow did not exceed a week, 
held that as the residence at Lucknow was a mere flj-ing visit, the application for mainte- 
nance should be made at Lahore and not at Lucknow — Ramdct v JUunm. supra. See 
also Lee v. Lee, 34 Cr.LJ. 744, 144 LC. 51. 10 aWJv’. 374. A.IR. 1933 Oudh 119, 
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1933 Cr.C. 270, Ind. Rul. 1933 Oudh 226. WTiere the husband pays only occasional 
visits to his wife, who lives apart from him, he cannot be said to reside at the place 
where the wife resides, so as to give jurisdiction to the Magistrate of that place— /fcrm 
Kumar v. Rukmiu, 24 OC. 249, 63 I.C. 870, 22 Cr.L.J. 710. But if the parties have 
no fixed place of residence, the application should be made to the Court within whose 
jurisdiction the husband and wife last resided, even though tempoTarily. See Bright v. 
Bright, 36 Cal. 964 (966), 4 I.C. 419; Murphy v. Murphy, 45 Bom. 547 (550); Khair- 
unnissa, 53 Bom. 781, A.IR. 1929 Bom. 410, 31 Cr.LJ. 331, 31 Bom.L.R. 931, 1929 
Cr.C. 462. Where a man has no fixed dwelling, any place where he is staying at any 
particular time may be treated as his residence — Ferttandee v. JVray, 25 Bom. 176. 
(The cases of 32 AIL 203, 36 CaL 961 and 45 Bom. 547 were derided with reference 
to the meaning of the word "resided” in sec. 3 of the Indian Divorce Act, 1869). In 
a later Allahabad case, it lias been held that though a mere flying visit does not 
amount to residence (as in 3 O.WJ4. 231), still the residence contemplated by this 
sub-section does not necessarily mean permanent residence, but includes a temporary 
residence. And so, where a husband and wife left their permanent place of residence 
(Bhatgaon) and stayed for two months at Agra, the husband paying occasional visit to 
his permanent place of residence, held that the temporary residence at Agra was sulE- 
dent to give jurisdiction to the Magistrate at Agra — Slier Stngh v. Arnir Kunuar, 49 
All. 479. 25 AL J. 435, 101 I C. 670, A.I.R. 1927 All. 291, 28 CrL.J. 494; Sama fetha, 
54 Bom. 548. 1930 Cr.C. 780 (781), 31 Cr.LJ. 1157, 127 I.C. 179, AIR. 1930 Bom. 
410. The same view has been taken Jn Allah DiUa v. Sakwa, 29 Cr.LJ. 687, A-LR- 
1928 Lah. 853. 110 I.C. 239; in Jetty v. Jolly. 21 C.W.N. 872, 18 CrX.J. 706, 40 I C. 
706 and Janki, A.I.R. 1932 Nag. 85. 34 Cr.LJ. 32, 140 I.C. 394, 15 N.L.J. 24, 1932 
CrC. 435. But the mere hiring or purchase of a residential building at a place, 
irrespective of the actual residence of the owner therein, would not confer jurisdiction 
cn the Magistrate of that place to entertain petitions under this section against the 
owner— Bfli Canga v. Amritlal Purshottam, 38 Cr.LJ, 2J8, 166 J.C. 574, 9 RB 244, 
38 Bom-LR, 1107, A.I.R. 1937 Bom. 35. 


^Vhere there is something more than a flying visit, where a man leaves his house 
and resides for some time in the house of his parents-in-law with his wife, that is a 
sufficient residence within the meaning of this sub-scction. This sub-section does not 
necessarily refer to permanent residence It refers also to temporary residence. The 
word "residence”, of course, implies something more than a mere brief ® 
flying visit. It suggests a certain continuity, but if there be a continuity for such a 
period of time as to allow it fairly to be said that the husband did reside even for a 


matter ot some weeks with his wife, it does not appear to us that the section 


diocW 


be so strictly construed as to -deprive the woman, who often in these cases is heJpi^ 
of assistance from the Court which is most easily accessible to her. It is tiot possib e 
In such cases to fix any arbitrary period of time to say, for instance, two inonffis at 
Agra, six weeks at Bombay, one month at Kjfrachi as a minimum to constitute residence 
for the purposes of this section. Eacli case will liave to be dealt with on its merits. 
It could easily be said that a snsit of a few days is not residence, within the meaning 
of this section, but it could not easily be said that a visit of a few necks was n<^ 
residence within the meaning of this section. Each case, however, must be dealt with 
on its merits, the distinction between a mere \irit and residence being borne in 
— Conrfl&oi V. Pflmonmflf Lachman. 40 CrLJ, 117, 178 I.C. 527, AI.R. 1938 Sind 223. 

In the Case of persons who have a fixed residence, a sisit to another 
howcs'cr long a period, so long as it is casual, will not confer jurisdiction. A pcrsori 
who works and has a permanent home in L cannot, by his visits during pct‘od of casual 
leave, confer jurisdiction on the S courts. IMicre, however, the parties have no home 
of any sort and are mosnng about from place to place, each place where they* so lisT. 
would be their home for the time being. The sole lest on the Question of residence is 
whether a parly has animus manendi, or an tnt«ition to stay for an indefinlic penod. 
at one place; and if he has such an intention, Uwn alone can he be said to reside there. 
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^^'hen, therefore, the -wife left the husband and went to live with her mother at S and 
the husband went there on two or three occaaons apparently with the intention of 
persuading his wife to return, the Courts at S has no jurisdiction to entertain the 
application of the wife under this section — Charan Das v. Suiastt Bat, AIR. 1940 
lih. 449 (451), 42 PLR. 470, ov'erruhng Allah Dttta v. Saktna, supra 

The intention of the Legislature in uang the words, "where he resides or is, or where 
he last resided with his wife," in this sub-section was to malce it as easy as possible 
for an aggrieved person to obtain a maintenance under the proMsions of this section. 
Ob\iousIy, it was intended in the first place to confer junsdiclion upon the proper 
authonties within the district in which the permanent residence or home of the opposite 
party happened to be situated. But by using the words "or is” the further intention 
appears to have been that proceedings might also be talven against opposite parties, 
who had no permanent residence within the jurisdiction of the Magistrate concerned, 
but who might be easily found there. This expression is certainly sufficiently wide to 
confer junsdiction upon the Chief Presidency hlagistrate in a case in which the opposite 
party works for gain within the jurisdiction of his Court, even though he may not have 
a permanent residence within sudi jurisdiction — htdubala Devt v. Satehid Prosad, 
40 Cr.LJ. 598, 181 I.C. 898, IL.R. (1939) 1 CaL 345. 11 R.C. 871, A.I.R. 1939 Cal. 333. 

In the case of a Kept mistress, a man is said to reside with her if he visits her only 
occasionally at her settled abode, so long as he has the intention of continuing to so 
MSit her. If the woman has no settled abode, her stay for two months at a place 
where she is occasionally visited by the man would give jurisdiction to the Magistrate 
of that jA&z^Htdayat v. Mahomed, 5 SL.R. 220, 13 CrLJ 522 (523). 

An order passed by a Magistrate who is empowered to try maintenance cases 
under this section would not be bad merely because the proceedings were taken in a 
wrong Court. To such a case, sec 531 is applicable and not sec. 530 (n)— Stfarem v. 
Sukta, 49 CL.J. 203. 30 CrLJ. 525. 115 IC 602; Moung Path v. Ma Oku Sint, 
40 CrLJ. 702, 182 I.C 671, A.I R 1939 Rang 210, 12 RRang 24. 

1289. Whether civil suit lies: — 'Vbere the right to maintenance is con- 
ferred by this seaion as well as by the personal law of the parties, the right can be 
enforced not only under this section but also by a avil suit for maintenance But 
where the right is not conferred by the personal law of the parties (eg, the right of 
the illegitimate children of a Hindu by a non-Hindu woman, to get maintenance from 
ihdr putative father), such right cannot be enforced by a nvil suit, and the only 
remedy is that provided by this section. The distinction between a remedy under the 
common law and a remedy under this section is that the right under the common law 
may be enforced not only against the defendant dunng his life-time, but also against 
his estate after his death, but a nght under this section does not survive the death of 
the defendant — Ltngafipa v. Esudason, 27 Mad. 13. 

Order does not bar civil suit; — An order under this section passed by a Magis- 
trate does not take away the jurisdiction of the Civil Courts — Derail Mahtnga v Marati- 
kaiim, 30 Mad 400 (401). A Magistrate’s order for payment of separate maintenance 
does not bar the j'urisdiction of the Civil Court to make a declaration that the husband 
is not liable to pay separate maintenance to his wife — Veeran v rXyyammah, 2 Weir 615 
Inspite of an order for maintenance of illegitimate children passed by a Magistrate, 
a civil suit IS maintainable for a declaration that the children are not the children of the 
plaintiff — Kailasa v Raghubat, 17 OC 331, 26 IC 526; Nga Pa v Ma Me, A.IR. 
1922 U.B. 20, 1 Bur L.J 82. Similarly, an order of a Magistrate refusing maintenance 
docs not bar a suit in a Civil Court for maintenance — Ghana Kanta v GereVt, 32 Cal. 479. 

Although an order under sec 488 has been passed with the consent of both the 
parties, yet it cannot operate as a bar to a a\il smt for restitution of conjugal rights. 
Unless in the maintenance proceedings the husband had consented not merely to the 
order for maintenance but that in all arcumstances the wife should live apart from 
him — Guiuvappa v Thayatammal, 54 Mad. 558, €0 MXJ. 433, 1931 CrC 546 (547), 
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A.I R. 1931 Mad. 482, 33 M.L.W. 423, 1931 M.WJ4. 364, 131 I.C. 463, Ind. Ru! ,1931 
Mad. 527. 

1290. Effect of Civil Court decree: — Effect of previous decree A Ci\-il 
Court’s decree cannot be disturbed by an order of the Magistrate. Where a decision 
for a monthly allowance for maintenance has been obtained in the Civil Court and is 
in force, the Magistrate js rot competent to order a further and separate maintenance 
—Subburamakkamma, 2 Weir 615. And Jt is immaterial whether 'the Civil Court 
decree was passed ex parte or after contest — Sharda Prasad, 1932 A.L.J. 766, AIR, 
1932 All. 583, 1932 Cr.C. 701. The jurisdiction vested in the Magistrate being aiiriliary 
to that of the Civil Court, it is not open to a Magistrate to ignore a Civil Court deaee 
on the ground that it rests on reasons which do rot appear to him satisfactory ’ — Veeran 
V. Ayyammah, 2 AVeir 615. Where the husbana has obtained a decree for restitution 
of conjugal rights, and the decree is in force, an application for separate maintenance 
by the wife ought not to be entertained by the Magistrate — Nga Po Saio v. Mi 
Thel, 11 Cr.L j. 662; Mt Hia v. Aye Maung. A.l.R. 1931 Rang. Ill, 1931 Cr.Q 352, 
133 I C. 96. But where the husband had been making unfounded allegations of 
adultery against the wife was justified in refusing to live with him, and was, 
therefore, entitled to maintenance, even when a decree for restitution of conjugal rights 
was subsisting against her — Sher Khan v. Bakhal Bhari, 33 Cr.LJ. 748, 139 I.C. 123, 
33 P.LR. 554, Ind. Rul. 1932 Lah. 566. IVhere a Civil Court has declared that the 
child is not child of the defendant, the Magistrate should treat the decree as condusis’e 
on the question of relationship and should refuse to pass any order for the maintenance 
of the child— T/orflyonan ItUcherry, 33 M.LJ. 449. 38 Cr.L.J. 971. But the weight 
to be attached to a decree must depend upon the particular circumstances of the case; 
and no hard and fast rule can be laid down that a decree of a Civil Court is for es'er 
binding on the hfagistrate. If, after the husband had obtained a decree for restitution 
of conjugal rights, he ill>treated his wife so much that she had to leave his house, and 
she applied to the Magistrate for an order of maintenance, and the Magistrate granted 
the application on the ground that she was justified in refusing to In’c with her husband, 
held that the Magistrate was justified in ignoring the decree and in exercising his 
discretion in favour of the wife by absolving her from the condition that she must live 
with her husband. Othensise the husband can at first get a decree for restitution of 
conjugal rights and then turn his wife out without any allowance at &l\~Rajpali v. 
Deoli, 46 All. 877 ( 878), 22 ALJ. 806, 25 Cr.L.J. 1246 The Civ’ll Court dearcc. 
although ex parte, cannot be ignored by the Criminal Court. l\'here an application 
under this section is put in deliberately for the purpose of ignoring any decree that the 
Cml Court may pass in a pending suit for restitution of conjugal rights, the wife is 
not entitled to any relief in the Cnminal Court — Sharda Prasad, A.I.R. 1932 AU. 583, 
1932 A.L.J. 766, 1932 CrC. 701. 141 IC 610. 

The c.tistenec of an order of the Probate, Divorce and Admiralty Dmsion of the 
High Court in Engbnd whereby the husband is directed to pay his tvife so much 
alimony per month, is no bar to an application by the wife under sec. 488, Cr. P. C., 
if in fact the husband has neglected to maintain his wife. The existence of the order 
is not sufficient to oust the jurisdiction of the Magistrate, for a mere order for mainte- 
nance is not equivalent to maintenance. See. 488 gives jurisdiction to the Magisirab 
to award maintenance if he is satisfied that a person has neglected to maintain his 
Wife— A'mr V. Kent, 49 Mad. 891. 49 M.UJ. 335, 26 Cr.L.J. 1597, A I.R. 192G Mad. 59. 
90 IC 669; Sarojuofi v. Kajayan. 33 Cr.LJ. C3I. 138 IC. 613, 36 C.WJs*. 571. 55 
CLJ. 311. 59 Cal. 1229. 1932 CrC 653. AJ R. 1932 Cal. 698. Ind. RuL 1932 CaL 471. 
INTicrc there is a decree of the Civil Court for maintenance in favour of the wife and 
the decree cannot be executed on account of the insolvency proceedings initiated by the 
husband, hild that a mere decree of Cml Court awarding maintenance is not equivalent 
to maintaiivng the wife and that a Magistrate has jurisdiction under this section to pass 
an order for maintenance in fav’our of the wife — MafiomtdaUi. 31 CrJ-J. 609, 124 I.C 
127, 31 Ilom.L.It. 1366, A.I.It. 1930 Dom. 14t. This section contains no direction that an 
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order under it cannot be made if there'is a decree for maintenance of a Civil Court, 
although under sub-seC. (4) conditions are specified under which an order cannot be made. 
Of course tlie existence of a decree of a Civil Court is relevant when the Magistrate is 
considering v.hat form of order he should make under tills section, but the mere existence 
of a decree of a Civnl Court does not oust the jurisdiction of a Magistrate in a proper 
case to make an order under this section If the Magistrate comes to the. conclusion 
that an order for maintenance should be made, he ought to make it clear in his order 
that an>-lhing paid under the decree of the Civil Court will be taken into account 
against anj thing which he may older to be paid — Taialakihmi Manupiasod, 40 CrL J. 
91, 178 I.C 533, A I.R. 1938 Bom 499, 40 BomL,R, 1103, distinguishing Saraswati v. 
Narayan, A.IR. 1932 Cal. 698, 33 CrLJ 634, 59 CaL 1229, 36 C.WN 571, 55 C.LJ. 
341, 138 IC. 613, 1932 CrC. 653. Ind Rul 1932 Cal 471. 

Effect of subsequent decree: — See the new sub-sec (2) of sec. 489. Where 
an order passed by a Magistrate under this section for maintenance against the 
husband, and in a subsequent suit by the husband in the Civil Court for restitution of 
conjugal nghts a consent decree is passed allowing the wife maintenance and residence, 
held that the decree of the Cml Court will supersede the Magistrate's order — Nut 
Muhammad v. Ayesha, 27 All 483 The decree of a Civil Court for restitution of 
conjugal nghts superesedes any previous order of a Magistrate for maintenance, if the 
wife should persist in refusing to live with her husband. The Magistrate ought to cancel 
his order or rather to treat it as determined if the wife failing to comply with the decree 
for restitution refuses to live with her husband — Bulaktdaf, 23 Bom. 484; Maung Tha 
V. Ma Mya. 9 BurL-T 162, 17 CrLJ. 412. 35 I.C. 972. A.I R 1916 LB. 17s Maung 
Pan Aung v. Ma Hmue Bon. 1 BurL.T. 104t Chandulol, 43 Bom 885, 21 BomL R. 766, 
20 CrLJ. 687. The subsequent deace of the Civil Court for restitution of conjugal 
nghts has to be considered, and if the wife perasls without cause in refusing to live 
with the husband, then the order for maintenance is to be cancelled — Ma Ptva Shein 
V Maung Po Kue. 40 CrLJ 827. 183 I C 692, 1939 RangLR 741, 12 RR 100, 
A I.R. 1939 Rang 314 But a decree of a Civil Court ordering restitution of conjugal 
nghts does not ipso locto cancel a maintenance order passed under the Cr. P Code. 
In conadering any application for cancellation of a maintenance order, the Magistrate is 
not necessanly bound to follow the order of the Civil Court, but must consider it along 
with any other circumstances whtdi may be brought before him — Maung Dun v. Ma 
Sein, 3 Rang 150, 26 CrLJ 1341. 89 I C 317, AIR 1935 Rang 268; Maung Chit 
Tun V. Ma Pwa Sein, 35 CrLJ 813, 148 IC 908, 1934 CrC 262, AIR 1934 Rang. 
39. A decree for restitution of conjugal nghts does not necessanly debar a wife from 
claiming separate maintenance Sec. 489 (2) gives a certain amount of discretion to 
the Magistrate as to whether he should cancel the order, and this disaetion must be 
exercised judicially— -Ali Mahomed, 20 SLR 145, 27 CrLJ 876 (877) Undoubtedly, 
if Civnl Court had given to the husband a deaee for restitution and the husband bona 
fide wished to execute that decree and the wife refused, that would be a good ground 
for cancelling the order of maintenance under sec 488 — Alt Mahomed, supra 'Where 
a decree for restitution of conjugal nghts imposing certain conditions on the husband 
is passed against a wife, who had obtained an order for maintenance, non-compliance 
by the husband with the condition of the decree would revive the nght of the wife to 
claim maintenance and to have the order enforced — Devi Dilta v Conga Devi, 115 
P.L.R. 1907, 1906 PR 4, 4 CrLJ 73. The party who obtains deaee for restitution 
must comply with the conditions of the decree, and failure to comply with those 
conditions would justify the Magistrate in holdmg that the order of maintenance should 
not be cancelled — Ma Pwa Shem v Maung Po Ktce. supra See also Ramdhe^an v. 
Ram Sufaria, A I.R 1923 Pat 153. 3 PLT 31 A husband against whom an order for 
maintenance was passed obtained subsequoitly a decree for restitution of conjugal 
rights. Two execution petitions filed by him were dismissed as he failed to prosecute 
the same diligently, and it was dear from his conduct that he was not at all anxious 
to get back his wi(e to live with ium on tlw ordinary terms of husband and wife. 

Cr-100 
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Held dial as the object in getting the decree for restitution of conjugal rights was merely 
to get the maintenance order cancelled, and not a bona fide ^ish to live amicably with 
her, the Court should not exercise its discretion under clause (2) of sea 489 and cancel 
the order for maintenance — Pavokkal v. Athappa, 49 M.L.J. 269, 27 CrJLJ. 30; 
Bombay High Court Circular Rule “Bombay Gazette", January 8, 1892. The Magis- 
trate would be justified in not cancelling the order for maintenance where the suit 
for restitution is brought, not with a view to take the wife back, but simply to evade 
the pajTnent of the allowance awarded— Ma Pica Skein v. Maung Po Ktce, supra. 
But if the husband, who has obtained a decree for restitution makes a bona fide attempt 
to live with his wife, but the latter flatly refuses to live with him, she is not entitled 
to claim maintenance, and the order for maintenance must be cancelled — AH Mahomed, 
20 SLR. 145, 27 Cr.LJ. 876 (878). 

VTiere a Civil Court has decided any pomls which would disentitle the wife to 
maintenance, the Magistrate who had previously passed an order for maintenance, will 
be bound, in the interests of justice, to take the judgment into consideration before 
proceeding to pass a fresh order enforcing payment of the allow'ance — Anonymous, 2 
Weir 614. And so, when the Civil Court finds that the relationship of husband and 
wife has ceased to exist, the husband is entitled to ask the Magistrate, who is enforcing 
the order of maintenance, to abstain from giving further effect to the aider— Mahomed 
Abid V. Luddon Saheba, 14 Cal 276 Similarly, where the relationship of father and 
child on which the maintenance order is based has been declared by a final decree of a 
competent Civnl Court not to exist, it is open to the person adversely affected by the 
order to ask the Magistrate to abstain from giving any further effect to the order of 
maintenance. Therefore, a Civil Court decree deebring that A is not the child of D 
supersedes a Magistrate's prenous order for A’s maintenance, and the Magistrate cannot 
enforce the Cnminal Court's order after the Civil Court decree is passed— Venfcayyj 
V. Padamma. 46 Mad. 721. 45 M L.J. KM. 24 Cr.LJ. 720j Raghubar, 2 OL.J. 251, 
16 Cr.LJ. 609 No doubt, the Civil Courts have r.o jurisdiction to cancel an order 
for maintenance (see Subkudra v. Basdeo, 18 All. 29), or to grant an injunction against 
a Criminal Court, but where the Civil Court has passed a declaration that a person is 
not the father of a child, the party who has obtained H can apply to the Criminal Court 
under sec. 489 for an order to slay the payment of maintenance to the child— Po 
Thein v. Ma Me San, I Bur.L.J. 82. A I.R. 1922 U.B. 20 (21)j U Amina v. Ma Kyin 
Shtie. AIR. 1940 Rang 298 (300), 1940 RangL.R. 668 The proper course in'wdi 
cases IS for the plaintiff, if he is successful in his civil suit, to approach the Criminal 
Court under sec. '489 (2), Cr. P. C...and to apply to the Magistrate to cancel or %Tiry 
the order for maintenance accordingly — U Areeina v. Ma Kyin Shice, supra. See also 
Maung Dun V. Ma Seiti, A I.R 1925 Rang. 268. 89 I.C. 317, 26 Cr.L.J. 1341, 3 Rang 150. 

VTien the wife obtained an order for maintenance of herself and of her child, 
subsequent order of the Civil Court for restitution of conjugal rights in faiTwr of 
husband docs not affect the question of his liability to maintain the child— Afa /’«■<* 
Sftrin V. Maung Po Ktce, supra, following Kan Saw Shwe v. Maung Hpene, 6 L.BR 
127, 18 IC. 658. 14 CrL.J 98. 

Effect of pending civil proceedings: — The Magistrate would exercise a better 
disaclion on rccemng an application under this section against a husband who had 
already instituted proceedings in the Dh-orcc Court, If he refers the applicant for her 
remedy to the CimI Court. It was not the intention of the Legisbture in sec 489 
to encourage applicants to resort to Crinunal Courts up to the very time when an 
order was pasv:d by a competent Civil Court. As the Cml Court was seised of the 
natter, it is better that the Cisul Court should dispose of it. Vlierc the Criminal Court 
entertained the application in such circumstances, the High Court stayed criminal 
procrfd.ngs under this sc«ion until the conclusion of the divorce petition — Ross v. Ross. 
Al.n. 1932 Smd 210, 1932 CrC. 901. 

The fact that the litigation is pending is no reavon whates'er for not giring effect 
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to the order awarding maintenance which is still in force — Mahbub Sultan v. Qutabdin, 
31 Cr.L J. 770. 125 I C 63. 30 P L R. 740, A I R 1930 Lah. 213. 1930 Cr C 201. 

The Ci\nl Court has no junsdiction to restrain a wife by an injunction from 
pursuing her remedy m the Criminal Qiurt Where a husband instituted a suit for 
restitution of conjugal rights against his wife after she instituted proceedings against 
him in the Cnrmnal Court under this section and obtained an order of injunction from 
the Civil Court restraining the wife to proceed with her application, held that the order 
of injunction was to be treated as a nulhty and that the Magistrate had jurisdiction 
to proceed with the case — KiuUna Gobinda v Ktshortbala, 32 CrLJ 232, 129 IC. 103, 
A.I.R. 1930 Cal. 753. Ind Rul 1931 Cal 119. 1930 CrC 1153 

1291. Miscellaneous: — Second applicalion — It is not competent for a Magis- 
trate to hold a second inquiry into the same facts and allegations which have once 
been already inquired into and dismissed by himself or by another Magistrate — 
Sadruddin V Musahib, 1916 P.R 24, 18 CrLJ 326; Mulcsart v. Nand Kumar, 17 
Cr.L J. 106, 32 I.C 842 (Cal ). On the general principle of res judteata, a Magistrate 
is wrong m law in le-openmg a matter of maintenance which had already been adjudi- 
cated on by another Magistrate— Larailt v Ham Dial, 5 All 224 But the Rangoon 
High Court, dissenting from this view, has said that the Magistrate is not wrong m 
law in entertaining the second application, nor are his proceedings bad or void regard- 
less of merits, but, of course, the Magistrate ought not to act on the second application 
without considanng the previous decision— Po So v. Ma Kyin. 4 LBR 337, 9 CrLJ. 
21; Maung Ula v it/a On Km, 8 Rang. $97, 28 CrLJ. 9125 Ma Saw May v U Aung 
Thcin, A.I R. 1935 Rang 277. 1935 CrC. 982, 36 CrLJ. 1391, 158 I C 641. But the 
Afagistrate can entertain a subsequent application for fresh cause shown There may 
be change of arcumstances which would enable the applicant to come into Court again, 
not on the same ground, but on a new ground — Maung HJa v. Ma On, 5 Rang. 697, 
28 Cr.LJ. 9125 ^^a Su v Paul Sassoon, U.BR (1892-96) 64; Avudai v. Subramania, 
2 Weir 633 

An order refusing to enforce the maintenance order in respect of arrears of mainte* 
nance for one penod does not operate as a bar to a subsequent application to enforce 
the order for arrears of maintenance that have accrued during a different and a later 
period— .l/aung Tin v. Ma ffmin. 34 CrLJ. 815, 144 I C. 187, A.IR. 1933 Rang 138. 
1933 Cr.C 728, 11 Rang. 226. Ind Rul 1933 Rang. 92 (F.B ). 

But if the previous application has been dismissed for default of apjxiarance and 
there was no adjudication regarding the merits, a second application is entertainable — 
Monmohan v. Surabala, 24 C.WN. 32, 21 Cr.LJ. 3, 30 CL.J 128; Maung Hla v. 
Ma On, supra. Contra — Hakimt v. Mouze, 1 CL.J. 214, 2 CrL.J. 213, where it has 
been held that if an application under this section is dismissed for non-appearance, 
the law docs not empower the Magistrate to rc-hear the appbcation. 

Insanity of defendant: — If the defendant in a proceeding under this section is 
alleged to be insane, the Magistrate has no power to appoint a guardian ad litem, but 
he should hold a judicial inquiry into his sanity and put him under medical observation, 
if necessary. If, as a result of such inquiry he comes to the conclusion that the defen- 
dant is insane, he must follow the procedure laid down in Chap. XXXIV and postjxine 
the proceedings until the hlagistrate is satisfied that the defendant is capable of under- 
standing the proceedings — Appicht v. KutUu Jaminal, 48 Mad. 388, 48 M LJ. 187, 
26 Cr L J. 701, AIR 1923 Mad. 440, 86 I C. 77. But an application under section 488 
for maintenance agamst a husband or father stands on a different footing altogether 
'from an application under section 489 by the person who has been ordered to pay 
maintenance. Where the husband or father becomes incapable of understanding the 
proceedings, there may be no altemative but to stay those proceedmgs until he 
recovers his sanity. But the same consideiations do not apply where it is the person 
m whose favour an order lias been made vrfio becomes insane. The Manager apjxiinted 
by the Distnct- Judge under the Indian Lunacy Act (IV of 1912) is obviously the 
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proper person to state the case for the lunatic wife — Zinabkai v. Bai Mani, A I.R 1937 
Bom. 454 (455), 39 BomLR. 626, I.L.R. 1937 Bom. 674, 171 IC. 899. 

No limitation: — A wife docs not lose her right of maintenance because she has 
delayed in making the application — Ktinnolh v Velulh, 2 Weir 616. The law has not 
fixed any time within which a claim for maintenance is to be made. The fact that the 
wiie has not advanced her claim immediately on her husband’s desertion of her docs- 
not disentitle her to maintenance— Frf/A. 2 Weir 615 'The second proviso to sub- 
section (3) provides a period of limitation for an application for the issue of a warrant 
for enforcement of the order, but not for an application for maintenance. 

1292, Nature of proceedings under this section: — A proceeding under 
this section is of a criminal nature, and therefore it is a criminal case within the 
meaning of section 528, and the District Magistrate may withdraw a case instituted 
under this section from the file of a first class Magistrate to his own file — Chulam 
Bukia V Niaz AU, 1905 P.R. 5, 2 Cr.L.J. 40. (But section 528 speaks of a 'case', and 
not of a 'crmtnaj case’} and the word 'crimlnar has been omitted from secs. 526 and 
527 also; so that it Is no longer necessary to consider whether a case under sec. 488 is 
a criminal case or not ) As the order is one pasaid in a criminal trial, no appeal b'es 
under clause 15 of the Letters Patent against the order of a single Judge made on a 
revision petition against the order of a Magistrate under this section — Rayana Appadu 
V Appanna, 39 Mad. 472, If the parties to the proceedings compromise the 

claim for maintenance, the Magistrate cannot pass an order in accordance with the 
terms to the compromise} because to do so nould be to assume the functions of a Civil 
Court— Lingada v. Labhahka, 2 Weir 629. He can only dismiss the petition for 
maintenance and strike it off the file— Lingada, supra. 


'The Calcutta High Court holds that proceedings under this section are civil 
proceedings and the defendant thereto may give evidence on Jus own behalf— N«r 
MaJtoffied V. BismuUa, 16 Cal. 781. This is now expressly provided by sub-section (2) 
of sec. 340, A proceeding under this section being a proceeding of a civil nature, the 
parties can be examined as witnesses Thus, the wife may be examined as to the 
non-access of her husband during her married life, in order to prove the illegitimacy 
of her cluldren — Razario v. Ingles, 18 Bom. 468. The person proceeded against under 
this section is not an accused — Parbati v Chotey, 17 C.P.L R. 127, 1 Cr L J. 864. The 
word 'accused’ was formerly inadvertently used in sub-section (9). The Legislature 
has now corrected the error by substituting the words "any person" for the word 
‘‘accused’’. This section is not intended to be punitive but a preventive one, and hence 
the neglect or refusal to pay maintenance is not an 'offence' within the meaning of sec. 
A~Ponnammal, 16 Mad 234j Htldephonsus v Malotte. 13 P.R 1885. An application 


for maintenance is not a complaint of an offence, and the provisions of sec. 177 are 
not applicable to determine the jurisdiction of the Court competent to entertain the 
application — Hfldepkonesus v Mafonc, supra. Nor H tlie person against whom the 
application is made an accused — Mebr K/ian v. Bakkt Bkari, 29 Cr LJ. 1002, 112 I C. 


218, 10 Lah. 406, A I.R. 1929 Lah 32. Compensation cannot be awarded under sec. 
250 to the person proceeded against if the application for maintenance is dismissed as 
false and frivolous or vexatious — Amboo v. Baboo, 6 M.L.T. 261, 11 Cr.LJ. 156 'The 
Magistrate cannot send the case under sec. 202 for inquiry — Makhan v Harnamo, 29 
CrLJ. 909 (910), 111 I.C 669 (Lah). The defendant cannot be examined under 


sec. 342, as he is not an accused See Note 973 under sec. 342. 


The provisions in the Criminal Procedure Code in regard to applications for^ 
maintenance stand by themselves In fact, they might properly form part of a separate 
Act. ‘They are not really criminal proreetfings in the sense in which are proceedings in 
regard to the prosecution for the clnnmission of an offence. No analogy can be drawn 
between complaints in regard to the conunisdon of offences and application for mainte- 
nance — Ma Saw May v. V. Aung Thein, A I.R 1W5 Rang. 277. See also Mekr Kkcn 
V, Bahkt Bkari, supra. 
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Further inquiry: — \Vhen an application under this seaion is dismissed by a 
Magistrate, the District Magistrate cannot order fuTther tngutry under sec. 436, because 
it cannot be said that a complaint has been dismissed or the accused has been discharged 
— Parbati v. Chotey, 17 C.P.LR. 127, 1 CriJ. 864- 

Appeals: — ^ivhen a Magistrate orders maintenance under this section no appeal 
lies as there is no conviction of an offence — Golam Hossetn, 7 W R 10? Thaku, 5 
BiLCR. 81. 

1293. Revision: — ^^^'hen the Magistrate has given most careful and considered 
attention to the evndence put before him, it nould not be proper for the High Court 
to alter hiS findings when it carmot be diown that he has made any grievous 
error in hiS estimation of the evidence — Chan Toon v. Ma Tt, A.I.R 1935 Rang 
359, 1935 Cr.C 1083, 159 IC 81. 37 CrL.J. 6. The High Court dealing with 
a case under this section will not approach the matter as if it were a Court 
of Appeal So long as the proceedmgs of the Ma^strate were in order and so long 
as the Magistrate has fairly estimated the evidence before him in his mind, his 
deasion should not be disturbed e\'en if the High Court should be of the opinion that 
on the evidence another conclusion might have been reached— IgHiiffouj v. Alagamma, 
35 CrLJ. 1044. 156 IC 968. A.I.R. 1935 Rang. 192, 1935 Cr.C 748. The High 
Court will be very loath to interfere with a finding of fact, for the party aggrieved 
by the finding may always file a suit But it must interfere if the Magistrate awards 
maintenance to a woman and does not justify his action by a definite finding that 
she is the wife of the person ordered to pay her maintenance — Lakshmi Ambalam v. 
Audtammal, AIR. 1938 Mad 66. 1937 MCrC 317, 1937 M.\V.N. 1131, 46 ML.W. 
766, (1937) 2 hLLJ. 885, 172 I.C. 811, 39 CrLJ. 228. 

The High Court is Yiot disposed to interfere with the discreuon of a Magistrate 
when he has fixed an amount of maintenance after considering all the circumstances 
of the case — In re Bai Manek, 52 Bom 763. 29 CrL.J. 1049 (1050). But in awarding 
maintenance Magistrates must award a reasonable amount iVhere the allowance la 
obviously grossly inadequate, the High Court will interfere — Ma S Mya v. U Ko Ko 
Cyi. AIR. 1937 Rang. 370 (372), 171 I.C. 800. 

The High Court can set aside in revision a previous'order of a Criminal Court 
passed under this section in view of a subsequent decree of a Civil Court — Paghubar, 2 
OLJ. 251, 16 CrLJ. 509 

But the High Court does not interfere in revision when other issues are raised 
which should be settled in the Civil Courts, and when nothing is to be gamed by 
protracted litigation in the Cnminal CourL In such cases, the persons aggr.eved by 
Magisterial orders should take their case to the Civil Courts— /fenrfasami, 50 MiJ. 
44. 27 Cr.L.J. 350 

Where the husband applied in reviaon for canccUation of the order of ma nlenance 
on the ground that the mamage had become null and void on account of the first 
husband of the wife being alive, held that the High Court could not, in a revision 
application of this kind, properly deal with that question, but that the petitioner must 
apply to the Court of matrimonial junsdiclion Co have the mamage declared null and 
void — PalmcTtno v. PameTino, 28 BomLR. 1299, 28 Cr.L.J. 51 (52). See also Edward 
Satlendta v. Suchalata, 41 C.WJ^. 898. 

In proceedings under this section the aj^Iicant was exempted from personal appear- 
ance in Court. On the date fixed for ai^cant‘s evidence she w'as not present and 
her Counsel failed to attend the Court as he missed a motor connection. Thereupon 
the Magistrate made an order under sec 247, Cr. P. C , acquitting the accused. On 
revision the High Court quashed the’order and directed the Magistrate to decide the 
case on the merits— Fa/ima v. Abdul Hamut, 35 Cr L J. 1501, 151 I C. 1095, /I.I.R. 
Loh. 195. 1934 CrC 436. 

Review: — The Code of Criminal Procedure docs not authorise a Magistrate to 
review the final order made by him m a proceeding under sec 483 of that Code. Even 
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if sec. 369, Cr. P. C., does not apply in terms the principle laid down in that section 
does apply, as there is no doubt that proceedings under sec 488 are judicial proceedings 
and that the final order or the reason given for the final order lA any such proceeding 
is in effect a judgment — Nandan Naiain v. Manmaya, 21 C.W^N. 344, 18 Cri J. 556, 
39 I C 700; Saiv Gwan Sheln v. A/o Kin Ktn, A I.R. 1940 Rang. 222, 41 Cr.L J. 833, 
190 I.C. 142. If he finds that he has committed any error, it is his duty to submit 
the proceedings to the Sessions Judge for submission to the High Court for rectification 
—Ibid. See also Punjalal. 29 Cr.L.J. 908, 111 IC. 668, 30 BomLR. 617. A.I.R 1928 
Bom. 224. 

Nature of the order: — Arrears of maintenance under order of a Criminal 
Court are not attachable property within the meaning of sec 60 of the Civil Procedure 
Code. The right to receive maintenance is a purely personal right created, by an 
order of a competent Court; it is inalienable. It is a personal right which is not 
assignable and consequently not liable to be sold in execution of a decree for money 
— Gmbala v. Nirtnalabala, 62 Cal. 404. 

489. (1) On proof of a change in the circumstances of 

Alteration in allow- any person receiving under section 488 a 
monthly allowance, or ordered under the 
same section to pay a monthly allowance to his wife or child, the 
Magistrate may make such alteration in the allowance as he 
thinks fit: 

Provided that if he increases the allowance the monthly rate 
of one hundred rupees in the whole be not exceeded. 

(2) Where it appears to the Magistrate that, in consequence 
of any decision of a competent Civil Court, any order made under 
section 488 should be cancelled or varjed, he shall cancel the 
order or, as the case may he, vary the same accordingly. 

Change;— In sub-section <1) the words ‘one hundred’ have been substituted 
for the word ‘fifty’, and sub-section (2) has been newly added, by section 132 of the 
Cr. P Code Amendment Act, XVIII of 1923. 

1294. Scope: — The parties to a proceeding under section 488 can always move 
the Magistrate again when there is a diangc of circumstances — Shanno Debt v. Daya 
Ram. 35 CrLJ. 473. 147 I.C 719, A.IR 1933 Lah. 1026, 1934 CrC. 12. 

Before an alteration in the allowance is made there should be an application by 
one of the parties — Ltlatvanli v. Madan Copal, AIR 1935 Lah. 24, 37 Cr.Lj. 68, 
159 I.C. 310, 1935 Cr.C 18 

This section furnishes the ground on which the Court passing an order under 
sec. 488 can modify the order. An otder of a competent Court under sec. 488 for the 
maintenance of a child can be modified under this section — Budhuni, 27 AIL 1 IVhen 
a maintenance order is made without reference to the means of the husband, he should 
apply under this section, if he is aggrieved, for reduction of the dWovznce—Goyamoney 
V. Moheih Chunder, 9 W.R. 1. The alteration of an order of maintenance and the 
grant of it on a lower scale than that of the original order is not legal, without an 
application under this section from one of the parties and without proof of change of 
circumstances — Venkataekala Podiachi, 2 Weir 628. 

If an order which was passed by a Magistrate under sec 488 has been varied by 
the High Court in revision, the Klagistiate has jurisdiction under sec. 489 to %'ary the 
amount of maintenance in accordance with the High Court’s decision. He need not 
refer the applicant to the High Court — IJaji v Fatma, 1932 Cr.C. 200, 33 Cr.LJ. 646, 
138 I C 624. A I R. 1932 Sind 59. Ind RuL 19K Smd 87. 
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The Magistrate has jurisdiction to vary the amount of maintenance fixed under 
sec. 488 not only by himself but by his prcdecessor-in-office — Hajt v. Fatma, supra. 
l^Tiere an application under this section is referred to an arbitrator nho maizes an award, 
he is not competent to review his anard subsequently — Bhagawati v. CajadhaT, 36 
Cti-LJ. 186, 152 IC 822, A.I.R 1934 All. 940, 1934 CrC 1248 Before the orders 
regarding fixation of maintenance can be vacated, action must be taken under this 
section. So a Magistrate cannot refuse to enforce an application for arrears of mainte- 
nance merely because the opposite party appears, makes part payment and promises 
to aUot land in beu of future maintenance — Multan v. FaTamo$k, 37 CrLJ. 347, 
160 1.C 802, A I.R. 1936 Pesh 32, 1936 CrC 119. 

An application under this section can be made so long as there is a subsisting order 
under section 488 Thus, an order awarding mamtenance to the wife was passed m 
1910j afterwards m 1912 the husband obtained a decree for restitution of conjugal 
rights, but he never executed it and went on paying the maintenance to his wife as 
before. In 1918, the wife applied for increase of the amount of maintenance under sec. 
489. Held that this application could not be granted because there was no subsisting 
order under section 488, the same having been put an end to by the decree of 1912. 
The fact that the husband continued to pay the maintenance mspite of the decree ot 
1912 did not keep the order of 1910 shve—Chandulal, 43 Bom 885, 20 CrLJ 687, 
52 I.C. 607, Similarly, where after the wife's application for maintenance, the parties 
compromised and the husband agreed to pay his wife Rs 5 per month whether 
lived m his house or at her father's house, and the Court passed an order to that effect, 
the wife was not afterwards entitled to apply for an increase of maintenance on the 
ground that her father, with whom she had been living, had died The fact that the 
parties came to a compromise put an end to the junadiction of the Criminal Court. The 
wife must seek her remedy in the Cml Court — Sham Singh v Hakam Devi, 1930 Cr.C. 
623 (624), AIR. 1930 Lah 524, 31 CrL.J 1179, 127 IC 13. 15 AI.CrR 125. 

It IS only a change of circumstances of the kind mentioned in this section that the 
Magistrate can make an alteration m the maintenance allowance that has to be paid. 
He cannot inquire whether at the time when the husband was directed to pay the 
allowance he had sufficient means, because tliat in effect would be a review of the 
previous judgment of the Court, wluch is prohibited by sec. 369 — Punjalal, 30 Bom.L R. 
617, 29 Cr.L.J. 908. 

Notice: ^There is no provision m this section requinng the issue of a notice 

to the wife or child In accordance with the maxim audi alteram partem, the Court 
may properly require that the point of view of the wife or child, as the Case may be, 
should be properly placed before it m the case of an application under this section 
for reduction of the amount of maintenance. But the Court is not fettered by any 
technical rules as to representation or as to the Kind of evidence which it may accept 
as suffiaent. There is no need for the appointment of a guardian ad Utem. The 
manager appointed by the Distnct Judge under the Indian Lunacy Act (IV of 1912) 
is obviously the proper person to state the case of the lunatic wife. There is nothing 
in the Code which prevents the Magistrate from taking his evidence. Nor is there 
anything m the Code which requires that any additional or different evidence should 
be produced or that the wife should be otherwise represented The Magistrate takes 
a narrow view of his powers under this Chapter m holding that he cannot proceed 
with an application under this section for reduction of the amount of maintenance 
ordered to be paid to the wife who becomes insane — Zinabhai v. Bat Mani, A I.R. 1937 
Bom. 454 (455), 39 BontL.R. 62$, ILR. 1937 Bom. 674, 171 I.C. 899. 

1295. Change of circumstances: — ^The expression 'change in the Dreum- 
stances' in this section means not iperely a temporary or acadental change m one of 
such arcumsiances (such as salary) but a change in all the omim^tanccs connected 
with llie condition of the person — Rutmini v. Ptari, IS91 A.1V.N. 32. •• 

The change of circumstances in this section is a diange of pecuniary or other 
arcumstances of the party pa>ang or rccdving the allowance, which would justify an 
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increase or decrease of the amount of the monthly payment originally fixed, and not 
a change in the status of the parties, vhidi nould entail stoppage of the allowance — 
Shah Abu v. Ulfat, 19 All. 50. The words ‘alteration in the allowance’ clearly indicate 
that the section refers to such change of drcumstances as would necessitate only an 
alteratfon tn the amount of allowance, and not to circumstances (e.g, divorce) whicli 
entail the discontinuance of the allowance altogether — Din Mahamad, 5 AIL 226 (per 
Mahmood, J ); Punjalal, 30 Bom.L.R. 617, 29 CriJ. 908 (909). Circumstances which 
necessitate not merely an alteration in the allowance but a cancellation of the order of 
maintenance do not come under this section but under sub-section (5) of section 488? 
or can be pleaded by the husband when the order is being enforced under sub-section 
(3) of that section — In re Punjalal, 30 BomLR. 617, 29 Cr.L.J. 908 (909). See also 
U Ba Tkaung v. Ma Aye, 10 Rang. 196, 1932 Cr.C. 476 (477). But the Madras High 
Court holds the oixmon that the word 'alteration' includes cancellation. The leduttlon 
of the maintenance allowance to nothing (which is the same thing as cancellation of the" 
order granting maintenance) would come within the meaning of the word 'alteration*. 
Therefore, a Magistrate can under this section cancel the allowance granted to the 
daughter, if she has since been married and has thus become able to maintain herself 
by reason of her marriage — Meenakshi v. Katupama, 48 Mad. 503, 48 M L.J. 183, 26 
Cr.L.J, 732. 

The growth of the child, or the birth of another child, or the death of a child is 
a change in the circumstances — Ramayee, 14 Mad 398; Upendra v. Soudammi, 12 Cal. 
535. The advance m age of the child is a change of the child’s orcumstances— 

Shine Ba v. Ma Thein Nya, 40 CrLJ. 440 (441), 180 I C, 584, A I.R. 1939 Rang. 
95. 1938 Rang. 673. 11 RRang m.momng Charles Nepean v.MoKyaw, (1893-1900) 
LB.R. 393 The fact that the children are grown up and are no longer unable to 
maintain themselves amounts to a change In the circumstances— A/o Yu v. Colo^houn, 
19 Cr.LJ. 160; Thambuswamy, 10 Bur.LT. 299. 18 CrL.J. 103, 9 LBR 49. See 
also Ma E Sht v. U San Kai. 40 CrLJ. 241, 179 I.C. 643, A.I R. 1939 Rang 67, 11 
R Rang. 336 Where a divorced Mahomedan wife has married again, the fact that 
the second husband has merely undertaken to maintain her child by the first husband, 
does not empower the Magistrate to cancel the order of maintenance passed against, 
the first husband to maintain his child There is no such change of drcumstances as 
is contemplated by this section — Budhni v Dabal, 27 All. 11. The second husband 
is .not bound by law to maintain the child; perhaps he may refuse to maintain it 
any day. So the change of arcumstances in this case is not such as can be relied 
upon. 

The change of circumstances must be actual and of such a nature that the law 
W'ould recognise it. The mere fact that the wife might possibly be able to earn 
something by her own labour is not a ground on which the husband may apply fof 
reduction of the rale of allowance — Ghmbtn v. Cobindi, 1887 A.WN 107, because the 
law does not compel a wife to work for her livelihood, while her husband is living and 
has sufficient means to maintain her. If the parties, subsequent to an order under 
sec. 488, make an agreement modifying its terms, such agreement would amount to a 
change in the arcumstances, and the party interested can apply under this section and 
get the order modified — Piabhu v Ramt, 25 AIL 165. 

Before the original order of maintenance can be altered, it must be shown that 
there has been, if not a change in the drcumstances of the husband, then a change in 
the drcumstances of the wife. The mere fact that the wife is lidng in a different 
manner from the manner in which she lived at the time the order of maintenance 
was passed, does not necessarily constitute a diange in her circumstances. The facts 
that the husband is heavily in debt because of the infructuous litigation which he 
has been conducting against his wife and that has a mistress and diildrcn by her to 
maintain, would be no reason for ledudng the allowance awarded to his legal wife — 
Ma Mya Khin v. N. L. Codenho, 39 CrLJ. 274, 173 IC 135, 10 R.R. 312. A.I.U. 1938 
Rang. 42. 
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In an application for cancellation of the order of maintenance the question whether 
the mamage between the parties was null and \^d in consequence of the wife's first 
husband being alive at the time of the mamage of the parties cannot properly be dealt 
vntli. This question could liave been gone into at the time when the application of 
the wife for maintenance was heard. This being not done, it must be left to be 
determined in a proper proceeding under the matrimonial jurisdiction of the Court which 
may ha\e junsdirtion to deal with the matter — Paljnenno v. Palmertno, 28 Cr.L.J. 51, 
99 I C. 83, 28 BomLR. 1299. A.I R. 1927 Bom. 46. 

The father made a deed of gift of his half share m a house, the other half share 
of which was held by the mothef of the girl, to the girl in whose favour the order 
of raamtenance had been previously made. Nothing was said in the deed of gift about 
the gift being intended to take the place of the order for maintenance. The father 
made an apphcation for cancellation of the order of maintenance on the ground that 
the gift made an alteration in the child's aicumstanccs. Htld that the child's income 
Irom her half share was not an income which was sure by any means and hence 
the order could not he cancelled completely, but in view of the fact that the house 
had become the sole property of mother and the child and thus caused a change m 
the child's nrcumslances, the effect of which it was difficult to assess, the amount 
might be reduced— A/aung Dtn v. Ma Dive, 38 Cr.L.j. 910, 170 IC 285, 10 RR. 75, 
A.IR. 1937 Rang. 239. 

1296. Alteration of allowance: — An order of alteration of allowance under 
this section cannot take effect retrospectively. The Magistrate has no power to rdduce 
the rate of maintenance which has already accrued due; his order will take effect in 
respect of the allowance that will fall due after Lhe date of the order. The arrears which 
have fallen due will be enforced at the rate originally fixcd-^Parvatham v Mutha, 
2 Weir 650} LUauanti v Madan Copal. A.I R 1935 Lah. 24, 1935 Cr C. 18, 159 I C. 310, 
37 Cr.LJ. 68. 

When an application for modification of the allowance has been preferred under 
this section, the Magistrate cannot inquire into the propnety or otherwise of the previous 
order of maintenance — Martakkal, 2 Weir 650. 

An application for alteration of allowance is no ground for staying the execution 
of an order of maintenance already granted, as that order carries with it all the proper 
consequences so long as it remains m force— Sidftejieflr v. Cyanada, 22 Cal 291. 

The amount of maintenance payable to each person must be specified; otherwise 
it cannot be altered See Thambuswamy, 9 LB.R 49, 18 CrLJ 103, cited in Note 
1279 under section 488 

Sub-section (2);— See Notes 1282 and 1290 

Where an application is made under this sub-section praying that, in \new of the 
subsequent decree for restitution of conjugal nghts the Magistrate sliould cancel the 
mamtcnance order, he should give each side an opportunity of being heard — Mount 
Chit Tun V Ma Pica Sem, 35 CrLJ. 813, 148 IC 908. AI.R 1931 Rang 39. 1934 
Cr C. 262, A L R. 1934 Rang 122 

The Magistrate cancelled his order for maintenance under sec 488. Cr. P. C, 
passed in favour of the wife when the husband brought to Uic notice of the Magistrate 
that he had obtained a decree for restitution of conjugal nghts against his wife. He 
did not then inform the Magistrate that an appeal against the decree was pendmg. 
When the decree was reversed on appeal the wife petitioned the Magistrate who 
restored the onginal order of maintenance. Held that section 369, Cr. P C , does not 
apply to the case in \aew of the express pnn-isions of secs 483 and 489, Cr P Code. 
The order cancelling the previous order for maintenance was really, obtained by fraud 
upon llic Magistrate in his not being aj^nsed on that date that the decree for rcsUlu- 
lion of conjugal right was liable to be set aside on appeal whidi was then pendng 
and an order obtained by fraud must be treated as having no legal effect. Secuon 489 
(2), Cr. P. C, suggests that it is open to the Magistrate to \ary the order of mainte- 
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nance or to alter it if circumstances so require— RAia£i/i>Aa« Banchhodas v. Bat Atvtnda, 
A.LR. 1937 Cal. 334. 

490. A copy of the order of maintenance shall be given 
_ , . , j without payment to the person in whose 

of maintenance. favour it IS made, or to his guardian, if any, 

or to the person to whom the allowance is 
to be paid; and such order may be enforced by any Magistrate 
in any place where the person against whom it is made may be, 
on such ^lagistrate being satisfied as to the identity of the parties 
and the non-payment of the allowance due. 

1296A. Scope: — ^The only conditions laid down in respect of the enforcement 
of the order ur\der this section are: (1) the identity of the parlies and the non-payment 
of the allowance due. If any such thing occurs as may be fit to vacate the order, 
the proper procedure for the husband is to apply to the Court and get. the order 
cancelled. So long as the order stands, it is capable of being enforced though In the 
case of the woman living with her husband, U would remain suspended for the period 
during which she lives with her husband — Pearey Lai v. Narami, 37 Cr L.J. 62, AIR. 
1935 All. 977. 159 LC. 308, 1935 Cr.C. 1197, 58 All. 379. 1935 A.L.J. 1186, 1935 A.L.R. 
1106, 8 R A. 426 

1297. Who can enforce order:— The order can be enforced by a second 
class Magistrate, if the person against whom the order is passed resides within his 
jurisdiction — Ubhai, Ratanlal 288. 

The words 'any Magistrate in any place where the person against whom it is 
made may be’ do not deprive the Magistrate who has made the order of bis power to 
enforce the order under sec. 488 (3), even though the defendant no longer resides 
within his jurisdiction. It was not intended by the Legislature that the poor wife 
would have to rush about the country pursuing her absconding husband to wherever he 
chooses to go U'hen the defendant is beyond the jurisdiction of the Magistrate who 
made the order, he may issue a warrant lor collection of the arrears of maintenance— 
GnanambalammaJ. 52 Mad 77. 55 MLJ. 516. 29 Cr.LJ. 932; Kart Papayamtha. 4 
Mad. 230. The application for an order to enforce the recovery of maintenance iMy be 
made either to the Magistrate who passed the Original order or to the Magistrate havung 
jurisdiction o%'er the place where the person resides. It is left in the applicant to choose 
where she will apply. The pro%isions of this section cannot be held to derogate fom 
the provisions of sec 488 (3)— Ma Thaw, 7 L.B R. 116, 15 CrJ-J. 701 (702), dissenting 
from Karri Papayamma, 4 Mad, 230, where it svas held that if the defendant a 
left the jurisdiction ol the Court passing the order, the Court had a discretion to k er 
the application to the Magistrate having junsdiction at the place where the “ 

%vas to be found See also U Hpay Latt v. Ma Po A.LR. 1935 Rang. 407, 
Cr.LJ. 91, 159 I.C 289, 1935 Cr.C 1192. 13 Rang. 289, where Ma T/iflW. supra, was 
followed. . * 

Section 135 of the Civil Procedure Code does not exempt a party from being 
arrested in execution of an order under sec. 483, Cr. P. C , enforced by a cnmin^ 
Court— Dflfli. 30 CrLJ. 788, 117 I C. 238, A.IR. 1929 Lah. 785, Ind. Rul 1929 Lah. 
670. 

Powers and Duties of the Magistrate: — It has been held in Prabhu v- Pami, 
25 All 165 (166), that a Magistrate to whom an application has been made to enforce 
an order of maintenance, should not take into consideration anj'thing further than the 
identity of the parties and the non-payment of the allowance. He may also consider 
whether the person (in case of a Mahomedan) to whom maintenance is ordered stm 
holds the position of wife. But no further steps relaxing the clear words of sec. 4yy 
should be allowed The fact that the parties had made an agreement subsequent to 
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the order modifjmg its terms is not a matter for the consideration of the Magistrate 
enforcing the order. If the person against whom an order for mamtenance is made 
considers that such order should no longer be m force against him, it is for him to apply 
under sec 489 and get the order altered. It is not suitabh or expedient that it should 
be open to a second Magistrate to call in question an order duly given upon proof. 

But a wider \new has been taken m Rangamma v. Muhammad Ah, 10 Mad. 13. 
In this case it has been held that where in answer to an application (or enforcement 
of an order of maintenance, the husband pleads that the claim has been released, the 
wife haNing received a lump sum in satisfaction of her claims for maintenance, the 
Magistrate enforcing the order is competent to consider such plea, and if it is proved, 
to refuse to enforce the order. 

But there can be no doubt that the Magistrate enforcing the order must take into 
condderation the question whether the person to whom the order has been given is, at 
the time she makes the apidication, still holding the position of wtje {te., has not been 
divorced). This is a most material question which it is incumbent on the Magistrate 
to consider. If the wife no longer occupies the position of wife by reason of being 
di%'orced, the allowance ceases to be due. and the order cannot be enforced for any 
penod subsequent to the divorce — Shah Abu v Vlfat, 19 All 50; Prabhu v. Rami, 25 
AIL 165} Bait v. Nauab, 1894 P.R. 21; Dautat v. Jadu, ^,7 O.C 260, 15 CrL J. 646} 
Hasan v. Mi Stn. 1915 U B R 1st Qr. S3. 16 Cr L.J. 531. 

The Magistrate enforong the order is also bound to consider a Civil Court decree 
passed subsequent to the order of maintenance. U the Civil Court has dcoded that 
the osmplatnant is not and neier had been the wife of (he defendant, the Magistrate 
must refuse to enforce the order for maintenance — Nauab Zulfikar v. Zotml, 9 O.C. 
49 (B), 3 Cr.L.J. 229 For further notes as to the effect of Civil Court decree, see 
Note 1290 under sec. 488 

An order refusing to enforce the maintenance order in respect of arrears of 
maintenance for one penod does not operate as a bar to a subsequent application to 
enforce the order for arrears of maintenance (hat have accrued dunng a different and 
a later penod— A/a««g Tm v Ma Hmin, 34 CrLJ. 815 (816), 144 IC 187, A1.R. 
1933 Rang 138, 1933 CrC. 728. 11 Rang 226, Ind RuL 1933 Rang 92 (FB ). 

A Second Class Magistrate is not competent to pass a sentence of imprisonment for 
breach of an order under sec 488, directing payment of maintenance Even assuming 
that the words "any Magistrate” in sec, 490 have not been used with reference to the 
class of Magistrates referred to m secs 488 and 489, the power to enforce an order of 
maintenance does not necessarily include the power to sentence the person against whom 
it was passed, to imprisonment — Kuppmi Naiktn, 36 Cr L J 830, 155 1 C 694, 1934 
M.W N. 922, 68 M.L J 493, 41 M L.W. 697, A I R. 1935 Mad 572 

Costs; — ^Tbis section docs not contain any provision such as that in su-eJause (7), 
sec 488, Cr P C , which would enable the Court to grant costs — Ma E Slit v V San Kat, 
40 CrLJ. 241 (242), 179 I C. 643, A I.R 1939 Rang. 67, 11 R.Rar.g, 336. 

See Note 1280. 
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nance or to alter it if circumstances so require — Bhasubhai Ranchhodas v. Bat Arvinda, 
A I R. 1937 Cal. 334. 

490. A copy of the order of maintenance shall be given 
^ - . f j without payment to the person in whose 

of maintenance. favour it IS made, or to his guardian, if any, 

or to the person to whom the allowance is 
to be paid ; and such order may be enforced by any Magistrate 
in any place where the person against whom it is made may be, 
on such Magistrate being satisfied as to the identity of the parties 
and the non-payment of the allowance due. 

1296A. Scope: — The only conditions laid down in respect of the enforcement 
of the order under this section are: (1) the identity of the parties and the non-payment 
of the allowance due. If any sudi thing occurs as may be fit to vacate the order, 
the proper procedure for the husband is to apply to the Court and get the order 
.cancelled So long as the order s(ands,;it is capable of being enforced though in the 
case of the woman living with her husband, it would remain suspended for the period 
during which she lives with her husband — Pearey Lai v. Naraint, 37 Cr L J. 62, A.I.R. 
1935 AW. 977, 159 I C. 308. 1935 Ci.C 1197, 58 All 379. 1935 A.L.J. 1186, 1935 A.LR. 
1106, 8 R.A. 426. 

1297. Who can enforce order:— The order can be enforced by a second 
class Magistrate, if the person against whom the order is passed resides within his 
jurisdiction— ‘[/bfjtff, Ratanlal 288. , 

The words 'any Magistrate in any place where the person against whom It is 
made -may be’ do not deprive the Magistrate who has made the order of bis power to 
enforce the order under sec. 488 (3), even though the defendant no longer resides 
within his jurisdiction It was not intended by the Legislature that the poor wife 
would have to rush about the country pursuing her absconding husband to wherever he 
chooses to go When the defendant is beyond the jurisdiction of the Magistrate who 
made the order, he may issue a warrant for collection of the arrears of maintenance— 
Cnanambalammal, 52 Mad 77, 55 MLJ 516, 29 CrLJ. 932; Kari Papayamma,A 
Mad 230. The application for an order to enforce the recovery of mainteMnce iMy e 
made either to the Magistrate who passed the original order or to the Magistrate having 
jurisdiction over the place where the person resides It is left in the applicant to e oose 
where she will apply. The provisions of this section cannot be held to derogate rorn 
the provisions of sec 488 (3)— Afa Thaw. 7 L B R 116. 15 Cr.L J. 701 (702), J®®®"!*"! 
from Karri Papayamma, 4 Mad 230, where it was held that if the defendan a 
left the jurisdiction of the Court passing the order, the Court had a discretion to re er 
the application to the Magistrate having junsdiction at the place where the ^ 
was to be found See also U TJpay Lalt v. Ma Po Byu, A I.R. 1935 Rang. , 
Cr.LJ. 91. 159 I.C. 289, 1935 Cr.a 1192, 13 Rang. 289, where Ma Thaw, supra, was 
followed. . ' 

Section 135 of the Civil Procedure Code does not exempt a party Irom being 
arrested in execution of an order under sec. 488, Cr. P. C., enforced by 3 cnim 
Court— Uam. 30 Cr.LJ. 788. 117 I.C 238. A.IR. 1929 Lah. 785, Ind. Rul. 1929 Laft. 
670. 

Powers and Duties of the Magistrate: — It has been held in Prabhtt v. Rami, 
25 All. 165 (166), that a Magistrate to whom an application has been made to enforce 
an order of maintenance, should not take into consideration anything further than me 
identity of the parties and the non-payment of the allowance. He may also consider 
whether the person (in case of a Mahomedan) to whom maintenance is ordered stm 
holds the position of wife But no further steps relaxing the clear words of sec 490 
should be allowed The fact that the parties had made an agreement subsequent to 
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the order niodiI>nns its terms is not a matter for the consideration of the Magistrate 
enforcing the order. If the person against \ihom an order for maintenance is made 
considers that such order ^ould no longer be m force against him, it is for him to apply 
under sec. 489 and get the order altered. It is not suitable or expedient that it should 
be open to a second Magistrate to call hi question an order duly gnen upon proof. 

But a wider \ncw has been taken in Rangamtna v. Muhammad Ah, 10 Mad. 13. 
In (his case it has been held that where in answer lo an application for enforcement 
of an order of maintenance, the husband pleads that the claim has been released, the 
wife haimg received a lump sum in satisfaction of her claims for maintenance, the 
Magistrate enforang the order is competent to consider such plea, and if it is proved, 
to refuse to enforce the order. 

But there can be no doubt that the Magistrate enforemg the order must take into 
consideration the question whether the person to whom the order has been given is, at 
the tune she makes the application, still holding the portion of wife (> e., has not been 
du-orced). This is a most matcnal question which it is incumbent on the Magistrate 
to consider. If the wife no longer occupies the position of wife by reason of being 
diwrced, the allowance ceases to be due, and the order cannot be enforced for any 
period Subsequent to the di\orcc— Sfttfh Abu v. Ulfat, 19 All. 50; Prabbu v Rami, 25 
All 163; Baji v. Xaicab. 1894 P.R. 21; Daulal v. Jadu. O.C 260, 15 Cr,L.J. 646; 
Wosan V. Ml Sin. 1915 U B R. 1st Qr S3, 16 Cr.LJ. 531. 

The Magistrate enforcing the order is also bound to consider a Civil Court decree 
passed subsequent to the order of maintenance. If the Civil Court has decided that 
the complainant is not and never had been the wife of the defendant, the Magistrate 
must refuse to enforce the order for maintenance — A’ouab Zulfikar v Zatnal, 9 OC. 
49 (B), 3 CrLJ. 229. For further notes as to the elect of Civil Court decree, see 
NoU 1290 under set 488. 

An order refusing to enforce the maintenance order in respect of arrears of 
maintenance for one period does not operate as a bar to a subsequent application to 
enforce the order for arrears of maintenance that have accrued dunng a different and 
a later period— Jt/onrrg Tin v. Ma Hmin. 34 CrLJ. 815 (8161, 144 1C 187, A.IR. 
1933 Rang. 138. 1933 CrC 728, U Rang. 226, Ind. RuL 1933 Rang 92 (FB ) 

A Second Class Magistrate is not competent to pass a sentence of imprisonment for 
breach of an order under sec 488, directing payment of maintenance Even assuming 
that the words “any Magistrate" in sec 490 have not been used with reference to the 
dass cl ilfagistrates referred to m secs 468 and 4S9, Che power to enforce an order of 
maintenance does not necessanly indude the power to sentence the person against whom 
it was passed, to impnsonmcnt — Kupptni Naiken. 36 Cr L,J 830, 155 I C. 694, 1934 
MWJ^ 922. 68 MLJ 493, 41 MLW 697, AIR. 1935 Mad 572 

Costs: — ^This section does not contain any provision such as that in su-clause (7), 
sec. 488, Cr. P. C , which would enable the Court to grant costs — Ma E Ski v. U San Kai, 
40 CrLJ. 241 (242), 179 IC. 643, A.IR 1939 Rang 67, 11 RRang. 336 
See Note 1280. 
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CHAPTER XXXVII. 

. Directions of the Nature of a Habeas Corpus. 

491 . (1) Any High Court may, whenever it thinks 

Power to issue direc- fit, direct — 
tions of the nature of a 
habeas corpus, 

(o) that any person within the limits of its appellate 
criminal jurisdiction be brought up before the 
Court to be dealt with according to law ; 

(J)) that a person illegally or improperly detained in 
public or private custody within such limits be set 
at liberty ; , ^ ^ 

(c) that a prisoner detained in any jail situate within 

such limits be brought before the Court to be there 
examined as a witness in any matter pending or to 
be inquired into in such Court; ^ 

(d) that a prisoner detained as aforesaid be brought 

before a Court-martial or any Commissioners 

or to be 

exammed loucVimg any maUcT pending before 
such Court-martial or Commissioners respectively; 

(c) that a prisoner within such limits be removed from 
one custody to another for the purpose of trial; and 

(/) that the body of a defendant within such limits be 
brought in on the Sheriff's return of cepi corpus 
to a writ of attachment. 

-(2) The High Court may, from time to time, frame rules 
'to regulate the procedure in cases under this section. 

(3) Nothing in this section applies to persons detained 
under the Bengal State Prisoners Regulation, 1818, Madras 
Regulation II of 1819, or Bombay Regulation XXV of 1827^ or 
the State Prisoners Act, 1850, or the State Prisoners Act, 1858. 

1298. Scope: — ^Th'S section has been amended by sec. 30 of the Criminal Law 
Amendment Act, XII of'1923 Under the old law, power under this section was given 
only to the High Courts at Calcutta, Madras and Bombay; under the present section 
power is given to aU High Courts. Under the old law, the jurisdiction of the High Court 
in respect o! proceedings under this section was confined to the limits of its oiiiinal 
jurisdiction (/« re Charu Chandra, 44 CaL 76 and Tops, 46 Cal. 52); under the present 
section the jurisdiction has been extended to mofussil places. See also Govindan Nan, 
54 Mad. 922, 43 M.L.J. 396 (F.B.). So also, the Criminal Appellate Bench of the 
High Court has power to dispose of applications under this section — Subodh Chandra, 
52 Cal. 319. 29 C.WJ^. 98. 26 Cr.LJ. 625. 

In clause (d) of sub-section (1) the words “acting under the authority of any 
commission from the Governor-General in Council” have been omitted by the Government 
of India (Adaptation of Indian Laws) Order, 1937. 
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The proceedings by way of habeas corpus are proceedings calling upon a person 
ha\-ing custody of another person to produc* him and demonstrate under what authonty 
he holds him in custody. If the authonty is a legitimate authority, the High Court 
cannot interfere. All that this Court can do is to see that there is no patent defect 
sasible in the authonty by which the person having custody detains any person — 
Jamna, 20 SL.R. 128. 27 CrLJ. 37 (38), AIR. 1926 Sind 126, 91 I.C. 69 See 
also Boijnalfi v. Einp . 134 I.C. 594, AIR. 1931 Oudh 394, 1931 CrC 826, 32 CrL.J. 
1243, 8 O.W.N 933, Ind. Rul 1931 Oudh 386 and Gtyan Chand v. Emp., 3 P R 1909 
(Cr.). 1 I.C 193, 9 Cr.LJ. 3, 36 P.WR 1908 (Cr.). It is doubtful whether the 
exercise of jurisdiction under section 491 is necessary where the person detained is 
on bail — Jamna, supra. This section is ver>' widely -worded and entitles the High 
Court to inquire into the question whether the applicant was illegally or improperly 
detained in public or pnvate custody and if the High Court is satisfied that he 
was so detained, to order that he be set at liberty. The mere fact that after his 
arrest he was temporarily released on bait docs not oust the jurisdiction of the High 
Court under this section — Sandal Singh v. Distticl Magistrate, Dehra Dun, 35 Cr L.J. 
1296 (1299), 151 IC 279. 1934 ALJ. 556. 1934 CrC 214, AIR. 1934 All. 148. 56 
AIL 409. The powers of the High Court under this section are limited and they 
do not authonze the High Court to enter as it were upon an enquiry into the conduct 
of the Political Agent before issuing a Ararrant of arrest under sec. 7, Extradition, 
Act All that the High Court is concerned with while exerosing its powers under this 
section is to see that the autlionty under which a person is being detained is on the 
face of it legal and \alid If there are any formal defects in the warrant under which 
the applicant is arrested, the High Court can certainly take notice of them and 
can upon that basis hold that the warrant is on the face of it invalid It would 
necessarily follow in that event that the detention of the applicant was unlawful, but 
this is the limit beyond which the High Court cannot go in the exercise of its power 
under this section — Istar Husain v Emp , 41 Cr L 3 152. 185 1 C 302, AIR. 1939 
All. 730, 1939 AL.J. 895, 1939 A CrC. 172, 1939 AWR (HC ) 737, ILR 1940 All. 
23 There are with reference to section 7. Extradition Act (XV of 1903) three 
conditions precedent for the issue of a legal warrant (1) the offence must be an 
cxtraditible offence, that is, one of those given m Sch I, Extradition Act, (2) the accused 
must not be a European British subject, and (3) the offence must have been committed 
by the accused in the temlones of the State Without all these three conditions being 
fulfilled, the Political Agent would have no authority to issue a warrant for the arrest 
of any person who has either escaped into or is m British India, and the arrest of such 
a person in pursuance of such a warrant would be illegal and under sec 491, Cr P C, a 
High Court would be within its nghts in quashing the proceeding taken against the 
accused and setting him at liberty— A. IK C«w//cr. 37 CrLJ 312, 160 IC 115, 8 RS 
120, A I R. 1935 Sind 244, 29 SLR. 60, 1935 Cr C 1307, followung Sandal Singh v. 
District Magistrate, Dehra Dun, supra 

Nasirabad is outside .the limits of Bntish India and, therefore, the First Class 
Magistrate, Nasirabad, has no jurisdiction to issue a warrant under sec. 83, Cr. P. C, 
for the arrest of a person who is residing m Bntish India and, that being so, the Addi- 
tional Distnct Magistrate, Karachi, has no junsdiction to enforce the warrant under 
sec 86, Cr P C When there is such a patent defect visible in the warrant under 
which a person is being detained in custody, the High Court can, in exercise of powers 
under this section, set aside the proceedings which have been taken in pursuance.of the 
warrant and direct that the person be set at liberty— roliilram Ktianchand v Emp 
39 CrL.J 298, 173 I.C 322. 10 RS 203, 32 SLR. 134, AIR. 1938 Smd 46. 

The investment of the extraordinary powers of habeas corpus m a High Court 
does not take away from the litigants their ordinary nghts which they have under the 
Civnl Law. Therefore a refusal by the Hi^ Court to exercise the powers under this 
section to recover the custody of a child will not depnve the applicant of his nght 
to seek his remedy either by means of an application under the Guardians and Wards 
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Act or by a regular suit— Swa Lay v. Yeo Boon. 4 Bur.L 269, 27 Cr.LJ, 737. The 
remedy provided by this section may be resorted to by a husband seeking the custody 
of his wife, even though he has anotheF remedy under the Guardians and Wards Act 
^ubbasuamy v. Kamakshi, 53 Mad. 72. 57 M.L.J. 642, 31 Cr.L.J. 187 (189), 120 
I.C. 892, 30 M.L.W. 685, 1929 M.W.N. 689, A.LR. 1929 Mad. 834, Ind. Rul. 1930 Mad. 
92. If the provisions of this section are satisfied there is no reason to refuse the 
expeditious relief provided for in this section because it is possible for the applicant to 
geek other remedies — Deputy Commissioner, Gonda v. Mohammad Shikoh, 35 Cr.LJ. 
1108 (1111), 150 I.C. 706, 11 O.WJ4. 803. 

The Allahabad High Court has taken a different view and has laid down that where 
there is Special Act dealing with- a special subject resort should be had to that Act instead 
of to a general provision. The power under this section is a general power of the nature 
of a habeas corpus The power under the Guardians and Wards Act, is a power under 
a Special Act, dealing with a spcdal subject, that is, the subject of minors. It is more 
desirable that the matter should be heard under the Special Act, because there are 
provisions in the Special Act such as sec. 7 which indicate to the Court how it should 
proceed whereas in the general provision in this section there are no special provisions to 
indicate to the Court as to how it should proceed in the case of a minor* Moreover, an 
order by the High Court under this section would not bar a party from makmg an 
application to the District Judge under the Guardian and Wards Act The proceedings 
in the High Court, therefore, would not be final and it is not desirable that the High 
Court should take proceedings which are not final unless there is such urgency in the 
matter that a remedy does not exist otherwise— HfliVcri Begum v. Jauiad Alt, 35 Cr.L.J. 
554, 154 I C 638, A.I.R 1935 All 55. 1934 A L J. 946, 4 A.W.R. 1406. 

^Vhere a Court of competent jurisdiction has declared a person to be a fit and proper 
person to exercise guardianship over the infant, it is never intended that the procedure 
by vay of habeas tospus should be wblutd foi \be jftstpose of gorng behiwi such an ordtf 
•^ubbaiathnammal v. Seshachalam. A.I.R. IWl Mad. 773, 1931 M*WJ^. 768, « 
M.L.W. 171, 61 M.L.J. 219, 54 Mad. 759, 1931 Cr.C. 1029, 134 I.C. 1215, 33 Cr.L J. 49. 

Where a satisfactory decision of an application under this section involves drading 
two important questions of fact, whether a woman was converted from Muhammadanism 
to Hinduism and whether she is now the wife of the applicant, it is not 
questions involving status should be summarily decided in an application of this ' 
it can be avoided The application was, in these circumstances, adjourned m or er 
they may be decided by a Civil Court — Jai Dayal v. Sohaian, 35 Cr.LJ. , 

I.C. 692, 35 P.L R. 591, A I.R 1934 Lah. $47, 1934 Cr.C, 979. . . . 

Under this section the High Court has no power to question the 
the Government exercises its prerogative of mercy. Even, if the High ^ f the 

power. It would ill become it to do anything that would interfere with the free 
Government to act in matters of this kind according to the dictates of hurnani y. 
a person sentenced to imprisonment after tnal was allowed to go home tempor^ri y 

at the bed side of his wife who was seriously ill and was taken back into pnson a 

a few days, the High Court refused to interfere in a matter like this under this sec on 
Girdhaii Lai. 36 Cr.L.J. 325, A.I.R 1935 All. 181. . 

This section does not apply where there has been a conviction and sentence in 
usual course. Thus, where the accused was tried before the High Court 
victed by a majority of the jury, and sentenced to a term of imprisonment, an 
was no illegality in the trial, the accused was not entitled to make an appl'^hon un er 
clause (b), asking the High Court to set the accused at liberty. Such an app ica ion 
would be in effect an appeal indirectly from the decision of the High Court, w ere no 
appeal is allowed by law. If the accused alleges any mlscarrage of 
course would be to apply to the Government — Banomally, 44 Cal. 723, 2l ^•'’’Y'qq ‘ 
18 Cr.LJ. 311 (F.B). See also Ramestear KkiTOTiwalla, cited below in Note 1299. 

U w mt or wsrmal pTOcedare, to make appbcaUows to the .High Court 

under sec. 491, Cr. P. C., or for bail, while applications by the same petitioners for bai 
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are still pending in the Sessions Court. The proper course in a matter of this kind is to 
apply to the lou'er Courts before coming up to the High Court — Ranshi Ram, 30 CrL.J. 
301, 114 I.C 444. A.I.R. 1929 Lah. 522, Ind. RuL 1929 Lah. 284. 

IVTiere a Special Tnbunal, out of the ordinary course, is appointed by an Act to 
deternune questions as to nghts whidi are the creation of that Act, then, except so far 
as otherwise e.xpressly provided or necessarily implied, that Tribunal’s jurisdiction to 
determine those questions is exdusive. Where, therefore, a person is arrested under 
the orders of the Manager, Encumbered Estates, under the provisions of sec. 10 of the 
Sind Encumbered Estates Act (XX of 1896) read with sec. 157 of the Bombay Land 
Re\'enue Code (Act V of 1879), the High Court has no jurisdiction to issue a writ of 
habeas' corpus under this section — Ghanshamdas Khalumal v. Manager, Encumbered 
Estates, 28 CrL.J 194 (198), 22 SLR 24, 99 IC. 9M, AIR. 1927 Sind 123i Sherkkan 
V .Emp., 40 Cr.L J. 710, 182 I C. 963. 12 R S 37, A I.R. 1939 Sind 155. 

Habeas Corpus: — For any of the purposes mentioned in what is now sec. 491, 
Cr. P. C, it is not open to an applicant still to say that he will make his application, 
independently of that section altogether, for the prerogative wnt of habeas' corpus on 
the chnl side of the High Court — Gittndra v. Birendra, 31 CW.N. 593 ( 613), 8 A. I Cr.R, 
121, 102 I.C. 647, A.LR. 1927 Cat 496. 54 Cal. 727. Sec. 491, Cr. P. C, in so far it 
displaces wnt of tuibeas corpus is not illegal- Pratul v C. H. D. Camp, 35 Cr.L J. 1466 
(1471), 151 I.C. 1028. 38 CWN. 299, AIR. 1934 CaL 259, 59 CLJ. 185, 1934 Cr.C. 
381, 61 Cal. 197. But the Madras High Court took the view that jurisdiction to issue 
a wnt of habeas corpus had not been displaced by any provision of the Cr. P. C , and 
that sec. 491 merely substituted a different form of procedure — Covindan, 68 I.C 838, 
A.IR. 1922 Mad 499, 23 CrLJ 614. 45 Mad. 922, 16 ML.W. 349, 43 MLJ. 396, 

31 ML.T. 304 This point was also raised before the Bombay High Court in Chanappa, 
A.LR. 1931 Bom. 57 (63). 55 Bom. 263, 32 CrLJ 403. 129 IC 596, 1931 Cr.C 65, 

32 BorlLR 1623, Ind Rul 1931 Bom 196. but was not gone into as it appeared to be 
unnecessary for the decision of that case The question has been set at rest by the 
decision of the Privy Council m C P Mallkcn v District Magistrate of Trivandrum, 
40 Cr.L.J. 675, ILR 1939 Mad 744, 41 BomLR 1119, 1939 A.L J. 836, 70 CLJ 270, 
182 IC. 551, 1939 MWN 744, 50 ML.W. 48. 1939 OWN 602, 1939 OLR. 433, 
1939 PW.N. 581, 12 RPC 4, 20 PLT. 597, 1939 ACfC. 110, 5 BR 841, 1939 
A.WR. (P.C) 141, 43 CWN. 981. AIR. 1939 P.C 213. (1939) 2 MLJ. 406 (P.C), 
where it has been laid down that the common law wnt of habeas corpus does not nm 
in British India and that, assuming that the High Court formerly had the power 
to issue a wnt of habeas corpus, that power has been taken away and the powers 
conferred by sec 491 of the Code of Cnminal Procedure substituted. The Pnvy Council 
confirmed the view taken in District Magistrate of Trtvandrum v K. C Mammen 
Mappillai. 40 CrL.J 320, 180 IC 216. AIR 1939 Mad 120, 1938 MW.N. 1289, 

11 RM. 663, (1939) 2 MLJ 135, ILR. 1939 Mad 708 (FB.), which reversed 
Crouirt Prosecutor, Madras v M Mappillai, 40 CrLJ 297, AI.R 1939 Mad 115, 
179 I C 917, 1938 MWN 1161, 11 RM 634 

High Court’s power not taken away by the Extradition Act: — ^The High 
Court’s power to issue a wnt of habeas corpus has not been taken away by the proce- 
dure provided in the Indian Extradition Act (XV of 1903), sec 3, sub-secs. (6) and (7) 
—Tops. 46 Cal 52; Cullu Safiu. 42 Cal 793, 19 C.WN 221, 21 CL J 112, 16 Cr.LJ. 31, 
26 I.C. 335; Boi Atsha, 117 I C 321, 53 Bom 149, A.l R 1929 Bom 81, 30 CrL.J. 772, 
36 Bom L R 62; Sandal Singh v District Alagistrate, Dehra Dun, 35 CrX J. 1296 
(1299), 151 I.C 279, 1934 ALJ 556, 1M4 CrC 214, AIR 1934 AU 148, 56 AIL 409; 
A IV. Coulter, 37 CrLJ 312, 160 IC 115, AIR 1935 Sind 244. 29 SL.R. 60. 1935 
CrC 1307. The High Court has power to issue an order and to e.xamine whether a 
person detained in public custody under the Extradition Act is legally detained, and this 
power is not taken away merely because the Co\-emmcnt have already issued a warrant 
for' surrender under sec. 3, sub-sccUon (8) of that Act — Ruddolf Stallmann, 39 CaL 164 

12 Cr.LJ. 505. 14 CLJ 375, 15 CWJJ. 1053, 12 I.C 273. Where persons were 
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arrested and detained in custody under sec. 10 of the Indian Extradition Act for more 
than two months without the sanction of the Local Government the High Court released 
them on an application under this section inasmuch as their detention was illegal in 
view of the provisions of sub-sec, (3) of sec. 10 of the same Act — Suraj Naroyan. 
36 Cr.LJ. 1500, 158 I.C. 981, AIR. 1935 Pat. 419, 16 P.L.T. 551, 1935 Cr.C. 1063. 

1299. Clause (b) — Custody of wife or children: — As regards custody of 
wife or children, the husband or father has a remedy not only under this section, but also 
under the Guardians and Wards Act. See 53 Mad. 72 and 6 Bur L.J. 269, cited supra 
But the power under this section is to be exercised in a matter of urgency, where, for 
instance, the father is suddenly deprivrf of the custody of his sons and there is danger 
to life of the sons in the transferred custody. It is a remedy for a person deprived of 
his liberty The power, therefore, has to be exercised with caution, and not in a case 
where there is a dispute merely as to who should be the guardian of particular minors 
— Sultan Singh v. Maya Ram, 52 All 491, 1930 A.L.J. 615, 31 Cr.LJ. 719 IVhere a 
Hindu mother, who has custody of her minor children, is inclined towards Christianity 
and is Iiitely (o be converted to that religion and to faring up her children in s’jch a way 
that they will ultimately express a desire to be osnverted to Christianity, the proper 
course is to remove the mother from guardianship and appoint another person a's guar- 
dian, under the provisions of the Guardians and Wards Act. The High Court will not 
ta'ie action under sec. 491 — Veerasaamt v. Ralnanma, 29 Cr.L.J. 1W8 (1049), 112 IC. 
472, A.I.R. 1928 Mad. 1087. 

The High Court before passing an order in respect of a minor child, ought to take 
into consideration the interest and welfare of the child— Zerffbibi v. Abdul. 12 BomLR. 
891, 11 Cr.LJ. 687; Stva Lay v. Yeo Boon. 4 BurLJ. 269, 27 Cr.L.J 737f Moidin v. 
Kunhadevi. 31 Cr.L J 985, 125 IC. HI. AI.R. 1929 Mad. 33 (F.B ). The Court will 
J3X>t erdmajjJy force a child to remain m custody to which the cluJd objects, and before 
deciding as to its custody, the Court will take account the wishes of the child, if it is 
old enough to form an intelligent preference — Pollard v. Rouse, 33 Mad 288. If she is 
not old enough to make an intelligent preference, e g , if she Is a girl of only 13 years of 
age, her consent or refusal to stay with her husband is immaterial. What the Court has 
to consider is the welfare of the minor wife, and in so doing, the fact that she prefers 
to reside elsewhere than with her husband should not have any weight at all, though if 
she had been old enough to form a good opinion this fact would have been a very 
important circumstance for consideration — v. Kamakshi, 53 Mad. 72, 57 
MLJ. 642. 31 Cr.LJ. 187 (188, 189). Where a mother had for eight years neglerted 
her child who had been educated at a mission sdiool, the High Court refused her appUca* • 
tion for cjstody of the girl aged 15 years, on the ground that, if granted, it would be 
detrimental to the welfare of the child — In re Sailhri, 16 Bom. 307. IVTiere the father 
has delegated the guardianship of his children to another person, the question whether 
the father is entitled to resume the guardianship depends on the children’s interests and 
welfare — Annie Besant v. Narayaniah, 38 Mad 807 (P.C ). 

A Full Bench of the kfadras High Court refused to make over a boy aged between 
7 and 8 to the custody of his father, who was his natural guardian, when there was 
nothing to show that the father was in a poation to look after the boy— il/oW/n v. 
Kunhadevi, supra 

• The High Court of Judicature has, under its Common Law powers, jurisdiction to 
issue a writ for the production of children outside British India, provided it is satisfied 
that they are in the custody or control of a person within Us jurisdiction. Sec. 491 
cannot be said to have affected this Common Law jurisdiction of the High Court— 
Mahomedali v. Ismailji. 50 Bom, 616, 95 LC. 49, A.I.R. 1926 Bom. 332, 27 Cr.LJ. 721. 
But sec 491 cannot apply if the person is in custody outside British India, and the 
person ha\ang the custodv or control of that person is also outside British India— Shiva 
Prasad. 27 A.L.J. 520, A.I.R.'l929 AIL 347 (348), 30 Cr.LJ. 1083. 119 I.C, 527, Ind. 
Rul. 1929 AIL 1055. Where a person is in the custody in a Native State over which the 
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High Court does not exercise jurisdiction, the power of the High Court to issue directions 
of the nature of the habeas corpus under this section cannot be exercised — Ibid. 

Illegal or improper detention: — ^»Vhere an accused person is remanded to 
police custody under sec. 167, the mere fact that the Magistrate does not record reasons 
for such detention does not render the custody iUegal within the meaning of sec 491, 
especially where there are suffioeivt grounds for beUeving that the prisoner was concerned 
in a serious offence, and further information has been obtained during the investigation 
—Sunder Stngh, 12 Lah. 16, 31 P.LR. 780. 32 Cr.LJ. 339 (340). Where a boy. who 
had been under the guardianship of his uncle, went to his sister’s house to attend her 
marriage, and refused to return on the ground that he intended to discontinue his studies 
and to get some work, and he also said that he was kept back to stay with his sister 
because she was left alone when her husband was out on work, held that there was 
nothing to show that he was detained against his wiU, and as there was no suggestion 
that his sister and her husband were not proper persons to live with, it could not be said 
that he was improperly detained — Paul v. Hunt, 6 BurLJ. Ill, 28 CrLJ. 865. 

^Iien a person is detained under the Bengal Cnminal Law Amendment Act, 1930, 
the only test to be applied is whether in the opinion of the Local Government there are 
reasonable grounds for believing certain things about that person (see sec. 2 of that Act). 
The only question, therefore, that the High Court can inquire into in the case of a deten* 
tion under the Act is whether that opinion existed. But on the question whether there 
were reasonable grounds for such b^ef the Local Government’s dedsion is final, and 
there is no right of appeal to a Court of Law Moreover, the word “improperly" in this 
clause does not include any consideration of the question whether a particular legislation 
is proper, but only whether a particular detention is proper, e.g , whether, although the 
forms of law have been obsen'ed, there has been a fraud on an Act or an abuse of the 
powen given by the Legislature. The High Court can decide whether the law has been 
legally and properly applied in the case of detention of a particular person — Jitendra 
Nath Chose. 36 CWN 1088 (1100), 141 IC 866, AIR. 1932 Cal 753, 1932 CrC. 796, 
Ind. Rul. 1933 Cal 198, 34 Cr.LJ 245, 60 Cal 364 See also Pramila v Prentice. 35 
C.W.N, 669, 138 IC 358, AIR. 1932 Cal 470, 1932 Cr.C. 460, 33 CrL.J. 609, Ind 
Rul. 1932 Cal. 455, 59 Cal 1440 and Pralul v. C H D Camp. 35 CrLJ 1466, 151 
IC. 1028, 38 C.WN 299, A.I R. 1934 Cal 259, 59 CLJ. 185. 1934 Cr.C. 387, 61 
Cal. 197. 

The words "detained" and “custody” imply some sort of confinement or phyacal 
restraint on the liberty of movement of the detenue The use of the word "be set at 
liberty” also supports this construction The powers conferred by clause (b) of this 
section cannot be exerased in respect of a person who enjoys the fullest liberty of move- 
ment but whose liberty of other sorts is curtailed Thus, the restraint imposed on one’s 
right to sec anybody whom she wants to see is not suflident to entitle her to relief under 
cL (b) of sub-sec. (1) of this section — Hasooi Ara Begum v. Deputy Commissioner of 
Gonda, 35 CrLJ. 1052 See also Gtrindra v Birendra, 31 CWN 593, 102 IC 647, 
AIR. 1927 Cal. 496, 54 Cal 727, where a person, interned in a village under sec. II 
of the Bengal Criminal Law Amendment Act. 1925, with certain restnetions, was held 
to be not detained in the custody of the Sub-In^)ector of Police within whose jurisdiction 
the village is rituate. 

Successive applications: — Eadi Judge of the High Court of Justice has juris- 
diction to entertain an application for a writ of habeas corpus in term time or in \-acati'on 
and he is bound to hear and determine such an application on its merits, notwithstanding 
that some other Judge has already refused a similar application — Halsbury's Loses of 
England, 2nd Ed., VoL IX, para 1239; Eshugbayi Eleko v Goieinment of Nigeria, 30 
CrLJ. 113 (116). 113 I.C. 273, AIR. 1928 P.C 300, 28 MX.W. 874, Ind. RuL 1929 
P.C 1, 26 ALJ. 1169 (PC.). The rulings upon which this practice is founded have 
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power conlened upon the High Court unda sec. 491, Cr. P. C. Prtma facie an appUa- 
tion for the exercise of powers under sec 491 should be regulated by the procedure 
governing an application for the exerdsc of powers conferred under any other section of 
the Code, e.g., an application for bail Sec 491 empowers the High Court to frame rules 
to regulate the procedure in cases under that section and it is, therefore, apparently open 
to them to make special rules permitting successive identical applications. In the absence 
of such special rule and -in the face of Rule 8, Chap. 1 of the Allahabad High Court 
General Rules, the Allahabad High Court did not adopt the rule of common law relating 
to writs of habeas -corpus, perrmtUng successive identical applications — Hydari Begum 
V. Jawad Ali Shah. 35 Cr.LJ. 493. 147 LC. 820, 1933 A.LJ. 1410, A.r.R. 1934 All 22. 
1934 Cr.C..125. . ■ • , 

It would be improper for the Criminal Bench acting under sec 491, Cr. P. C , to 
retry for itself the question .which has already been deternuned by the High Court in 
its Ordinary Original Criminal Jurisdiction or to pass an order overriding an order 
already made by the High Court — Rameswai Kkitoriwalla, 32 C.W.N. 889, 56 Cal. 32, 
A.IR. 1928 Cal. 367,. . > . • ■ 

Forum: — An application under this section is to be made to the High Court in its 
Ordinary Original Criminal Jurisdiction — Charu Chandra, 20 C.W.N. 1233. In practice 
the powers conferred by this section, which before 1923 were exercisable only over 
persons within the limits of the Ordinary Original Civil Jurisdiction of the High Court, 
were exercised by the Judge taking Sessions, that is, by the Judge exercising the Ordinary 
Original Criminal Jurisdiction of the High Court Now that the powers are applicable 
to persons within the limits of the High Court’s Appellate Criminal Junsdiction, it i$ 
certainly more convenient that they should be exercised by the Division Bench appointed 
to deal with aiminal cases— Remeswor Khitotutcalla, supra; Subodh Chandra, AI.R. 
1925 Cal 278, 85 IC. 913, 52 Cal 319 See also C.- P. MoUhen v. District Magistrate 
of Trivandrum, 40 Cr L.J, 675, 1.L R 1939 Mad. 744, 41 Bom.L.R. 1119, 1939 A.L J. 836, 
70 C.L J. 270, 182 I.C. S51. 1939 M.WJ4. 744. 50 ML.W. 48. 1939 O.W.N. 602. 1939 
D.L.R, 433, 1939 P W,N. 581, 12 R.P.C. 4. 20 P.L.T. 597, 1939 C.Cr.C. 110, 5 B R. 841, 
1939 A,\V.R,v(P.C.) 141. 43 C\V.N. 981, A.I.R. 1939 P.C. 213, (1939) 2 M.U. 406 
(P.C.), where it has been held that the application under this section must be dealt 
■with in accordance with the rules of the High Court {i.e , Rules 2 and ZA 
Appellate Side Rules of the Madras High Court) which means that it must be deat 
77i& by the Criminal Bench and that a Single Judge ol the Madras High ^urt has 
no Jurisdiction to deal with such an application. S4e also District Magistrate e/ 
Trivandrum v K. C. Mammen MapfnUai, 40 Cr.1, J. 320, 180 1 C. 216, A I.R. 1939 Mad 
120, 1938 M.IVN 1289, 11 RM. 663, (1939) 2 M.LJ. 135, I.L.R 1939 hfad 
(F.B.), which reversed Croum Prosecutor, Madras v. M. MappiUai, A.I.R. 1939 Ma 
115, 179 I.C. 917, 1938 M.W.N. 1161. 11 RM. 634, 40 Cr.LJ. 297. 

- Appeal:— IVhen a petitioner obtains a rule calling upon the other side to sh^ 
lause why a child should not be delivered to her, and the rule is discharged, the order 
discharging the rule is a judgment within the meaning of clause 15 of the Letters Patml 
and is therefore appealable— Jn re Natrondas. 14 Bom. 555. An order by a Judge 
directing a writ of habeas corpus to issue is not an order made "in the exerdse ol 
criimnal jurisdiction” wthm the meaning of d. 15 of the Letters Patent, and is open to 
zppedi—Mohamedaliy. IsmaUji. supra. But an appeal under sec. lO, Letters Patent. « 
not maintainable from an order passed on an application under sec. 491. Cr. P. 

Begum V. Jawad AU Shah, AIR 1934 All. 606. 3 A.W.R. 297, 1934 A-LJ. 399, 150 
IC. 740, following Cfrindro v. Birendra, 31 CWJ^. 593, 102 LC 647, A.IP- 
496, 54 Cal. 727 and distinguishing Mahomedati v. Ismaiiji, supra. 

491A. Any High Court' established by Letters Patent may 
~ Powers of High Court cxcrcxsc the poztjers conferred by section 

outside ^e_ limits of 491’ in the case of any European British 
,pp,ihte territories, other than 
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those within the limits of its appellate criminal jurisdiction, as 
the Central Government may direct. 

Tliis section has been added by see. 31 of the Criminal Law Amendment Act, 1923. 
By this section, European Bntish subjects, even nhen outside the limits of British India, 
will get the pri\i]ege of obtaining wnts in the nature of Habtas Corpus from the High 
Courts. ■ I 

The words "Central Govemment-have been substituted for “Governor-General in 
Council” by sec. 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 


PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 


Op thp Public Prosecutor. 


492. (1) The 

Power to appoint Pub- 


Provincial 

Government may appoint, generally, or in 


lic’prosecuto’ri' any specified class of cases, 

in any local area, one or. more officers to be 
called Public Prosecutors. 

(2) * * The District Magistrate, or, subject to the control 
of the District Magistrate, the Sub-divisional Magistrate, may, 
in the absence of the Public Prosecutor, or where no Public 
Prosecutor has been appointed, appoint any other person, not 
being an officer of police below such rank os the Provincial 
Government may prescribe in this behalf, to be Public Prosecutor 
for the purpose of any case. 


Change: — ^This section has been amended by sec. 133 of the Cr. P. C. Amend- 
ment Act, XVIII of 1023. firstly, the words "In any case committed for trial to the 
Court of Session" in the beginning of sub-sec. (2) have been omitted, because the 
necessity of appointing a Public Prosecutor in the absence of that officer may arise not 
only in Sesrions Courts but in all other instances. Secondly, the italicised words have 
been added because "as there is a variety of nomenclature of the Police officers, we 
think it better to leave it to the Local Government to prescribe the rank of policy 
officers who may be appointed Public Prosecutors for the purposes of a particular case 
— Report of the Joint Committee (1922). . 

The words “Governor-General in Council or the" have been omitted and the woros 
"Provincial Government” have been substituted in place of "Local Government” by the 
Government of India (Adaptation of Indian laws) Order, 1937. 

1300. Public Prosecutor: — It is highly objectionable to appoint the Magis- 
trate, who in the first instance tried and con^ricted the accused, to be Crown Prosecutor 
to conduct an inquiry subsequently directed in the same case. To convert a Judge into 
an Adweate seeking to uphold his dedaon before another tribunal is quite unprecedented 
and most objectionable, as he has an interest in the ease which a Public Prosecutor 
should not have — Kashinatk, 8 B H C-R 126. 

The Legal Remembrancer is ex-officia Public Prosecutor on the Appellate Side of the 
High Ckiurt and as such has the power to instruct rounsel, his authority to act for the 
Local Government being in no way dependent on anything in the nature of a vakabt- 
nama or warrant of attorney— TurAar Kanti v. Governor of Bengal, A.I.R- ^^33 Cal. 118 
(120), 1933 Cr.C. 134. 37 C.WJ4. 276. 60 Cal. 603, 143 IC. 790. 34 Cr.LJ. 662. See 
also Deputy Legal Remembrancer. Bengal v. Gaya Prasad, 41 Cat 425, where it was held 
that the Legal Remembrancer of Bengal was not the Legal Remembrancer of the province 
of Behar and Orissa, entitling him to fUe an appeal against an order of acquittal on behalf 
of the Government of Bihar and Orissa, merdy because he was instructed to do so by a 
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letter, when the Government 0 / Bihar and Onssa appointed a separate Legal Remem- 
brancer for that province. 

Duty of Public Prosecutors — The purpose of a oiminal trial is not to support 
a theory but to investigate tlie offence and to determine the guilt or innocence of the 
accused, and the duty of a Public Prosecutor is to represent not the Police but the 
Crown, and this duty should be discharged by him fairly and fearlessly and with a full 
sense of the responsibility that attaches to his position. The guilt or innocence of the 
accused is to be determined by the tnbunal appomted by law and not according to the 
tastes of any one else— Ram Ranjan, 42 Cal 422, 19 C.WN. 28, 16 CrL J. 170? Kunja 
Subudhi. 8 Pat 289, 30 Cr.LJ. 675 (683), 116 IC 770, A.IR. 1929 Pat 275, Ind Rul. 
1929 Pat 338, 10 PL.T. 549. There should be no unseemly eagerness on the part of the 
Prosecutor at securing a conviction His object must be the furtherance of justice and 
not to act as counsel for any particular person or party — Kashtnatk, 8 B.H C.R 126 

There should be on part of the Pobbe Prosecutor no “unseemly eagerness for or 
grasping at, conviction ” He is not to aggravate the case against the pnsoner but has 
“to perform his duties with that calmness and impartiality which should ever charac- 
terize a Pubbe Prosecutor." He has to “aid the Court in discovenng the truth" and 
also in the discharge of its duty to do justice as between the Crown and the accused — 
Chandekar. 26 CrL J. 163 (165), 83 I C 723, 7 N LJ. 155, AI.R. 1924 Nag. 243, fol- 
lowing Kashinath, supra, and Sardart Lai, 71 I.C. 1006, 3 Lah 443, A I.R. 1923 Lah. 
264, 24 CrLJ. 286. Those who appear on behalf of the prosecution must be made to 
realise that it is no part of their duty to try by book or by crook to obtain convictions 
—Major Robert, A.I.R. 1932 Cal 800 (803), 38 CWN. 187, 58 CL J, 405, 35 CrLJ. 
156, 146 I C. 767, 1933 Cr C. 1375 His duty as a Public Prosecutor is not merely to 
secure the conviction of the accused at all costs but to place before the Court whatever 
evidence is in the possession of the prosecution, whether it be in favour or against the 
accused and to leave the Court to decide upon all such evidence, whether the accused 
had or had not committed the offence with which he stood charged— GAirrao, 34 CrLJ. 
1009 (1012), 145 IC. 470. AIR 1933 Oudh 265, 1933 CrC 592, 10 OWN. 1108. 
It IS the duty of the Public Prosecutor to prosecute, not to persecute, the accused and 
that responsibility rests upon him not to allow the Court to place reliance unwittingly 
upon the evidence of a witness who has made a contradictory statement — Lun 
Thauns, AIR. 1935 Rang 370, 1935 CrC 1088. 158 1C 784, 13 Rang. 570, 36 
CrLJ. 1487? or who has made a statement as to the course of investigation whidi is 
demonstrably untrue— Ngo San, A.IR 1936 Rang 75 (76). 1936 CrC 80. 161 I.C. 14, 
37 Cr.L.J- 414, See also Note 893, 

“In the absence of the Public Prosecutor”:— These words are very wide 
and include temporary absence of the Public Prosecutor at the place and in the Court 
where the case is proceeding — Dipcha?td. 31 CrLJ. 684 (686), 124 I.C. 378, A.I.R. 
1930 Smd 156. 


493. The Public Prosecutor may appear and plead without 
Public Prosecutor may written authority before any Court in 


which any case of which he has charge is 
under inquiry, trial or appeal, and if any 
private person instructs a pleader to prose- 
cute in any Court any person in any such 
case, the Public Prosecutor shall conduct the prosecution, and the 
pleader so instructed shall act therein under his directions. 


plead in all Courts in 
cases under his charge, 
pleaders privately ins- 
tructed to be under his 
(Erection. 


1301. Pleader privately instructed: — ^The Counsel instructed and retained 
by a pnvate individual can watch the case on behalf of his chenl, but he cannot, without 
being cspeaally empowered by the Distnet Ma^sUnte, conduct the prosecution— CAa/an 
Lai, OSC. No. 31. ^\^lere in a cnnunal appeal pending before the Chief Court of 



1606 


THE CODE OF CRIMINAL PROCEDURE [Chap. XXXVIII. 


Punjab, the brother of the irvurdered man appwnted a pleader to support the conviction; 
held that the pleader so appointed was not a Public Prosecutor— A i^har, 1886 P.R. 29. 

tVhere the Public Prosecutor has charge of the prosecution, the pleader instructed by 
a private person must act under the directions of the Public Prosecutor and is not entitled 
to conduct the prosecution in preference to the Public Prosecutor— 5, N. Ry. Co.. Ld. v. 
Shaikh Makbul, 7 P L.T. 343, 27 CrXJ. 313. The Public Prosecutor may always avail 
himself of the services of the counsel retained by a private individual, but in doing so he 
does not deprive himself of the management of the case— Narayon, 11 B.H.C.R. 102. 

This section does not refer to applications made by a private party for the amend- 
ment of the charge and does hot bar the hearing of such applications on the merits, 
although such applications were not made by the Public, Prosecutor or with his consent 
—Doiundha v. Lachman, 29 CrLJ. 1C66. 112 I.C. 480. A.I.R. 1929 Lah. 127, 

494. Any Public Prosecutor * * may, with the consent of 
Effect of TOthdrawai the Court, in cases tried by jury before the 
from prosecution . return of the verdict, and in other cases 

before the judgment is pronounced, withdraw from the prosecu- 
tion of any person either generally or in respect of any one or 
more of the offences for which he is tried; and upon such with- 
drawal, — 

(a) if it is made before a charge has been framed, the 

accused shall be discharged in respect of such 
offence or offences; 

(b) if it is made after a charge has been framed, or when 

under this Code no charge is required, he shall be 
acquitted in respect of such offence or offences. 

Change: — ^This section has been amended by sec 134 of the Cr. P. C. Amend- 
ment Act, XVIII of 1923. The reasons are stated below. 

1302. Scope of section; — The old section contained the words “appointed 
by the Governor-General in Council or the Local Government” after the words “Public 
Prosecutor." That is, under the old law this section applied only to Public Prosecutors 
appointed by Caveinment. A Prosecutor especially appointed by the Magistrate, under 
sec. 492 (2) to conduct a case had not the power to withdraw from the prosecution 
under this section — Madhoo, 8 AH 291; RamkrishTW, 2 Weir, 653. The present section 
as now amended wiU confer the power of withdrawal on all Public Prosecutors. 

This section {as well as sec. 495) does not apply to security proceedings. It applies 
only to proceedings which can end in a discharge or acquittal of the accused. But 
security proceedings do not contemplate the frame of a charge at all, and as a result of 
the proceedings neither an order of disdiarge nor one of acquittal is passed therein. 
Hence secs. 494 and 495 cannot apply to sccunty proceedings — Muthia Moopan, 36 Mad. 
315, 14 Cr.L.J. 559, 21 I C. 159 “nus section has no application to proceedings under 
Chap. VIII of the Cr. P. C, because such proceedings are riot prosecutions. Conse- 
quently if, after having made his ptehnunary order under sec. 107, Oc. P- C., the 
Magistrate is convnnced by oidence, or other matenals of which be is permitted to take 
judicial notice, that the respondent is no longer likely to do anj'thing which might lead 
to a breach of the peace, it is open to him to make an order under see. 119, Cr. P. C., dis- 
charging the respondent. That is the only way in nhich proceedings under sec. 107, 
Cr. P. C., can be brought to an end. They cannot be brought to an end by the Crown 
withdrawing from the enquiry’ — The /Cmg v. Ba Khin, A.I.R. 1^0 Rang. 189, 1910 
RangUl. 226. 41 CrL.J. 853, 190 I C. 196. 

Secs. 337 and 494;— As to the distinction between these sections, see Note 
950A under sec 337. ' 
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Who can withdraw from prosecution: — Every case in which a person is 
comnutted for trial to the Sessions Court is not to be tned. The Public Prosecutor is 
not a machine or a slave to prosecute every case in which there has been a committal 
To the Public Prosecutor is entrusted discretion to withdraw from the prosecution with 
the consent of the Court and his withdrawal puts an end to the case The law gives 
him a real discretion m the matter. It may often be proper for him to consult the 
Distiia Magistrate or other authorities before exerasmg that discretion But in the 
eye of the law and of the Court the discrebon is his alone, subject to the consent of the 
Court. The Public Prosecutor holds a very honourable and responsible office — Jaggu 
Naidu V. Emp. 1932 M.WJ4. 692; Labbt Kutti. AIR. 1939 Mad. 190 (193). 1938 
582, 1938 M Cr.C. 212. 40 Cri J. 437, 18ft I.C 605. 

This secbon contemplates that no person other than the Public Prosecutor can 
ivithdraw from the prosecution; even a Vakil acting under the directions of the Public 
Prosecutor cannot do so. But if the prosecubon is withdrawn by the Public Prosecutor 
and the Vakil, and the application for withdrawal of the case is signed by both the 
persons, the withdrawal is not invalid — Sttal Singh, 46 CaL 700, 30 C L J. 255, 21 Cr.L.J. 
5, 54 I a 53. 

A Government Pleader who has not been appointed a Public Prosecutor under the 
provisions of sec. 492 (1) cannot withdraw from the prosecution under this section. He 
can withdraw only under sec. 240; tc., m cases where several charges have been pre- 
ferred against the accused and he has been convicted on one of those charges, the Gov- 
ernment Pleader can withdraw the remaining chaiges — Anonymous, 2 Weir 258 But 
see Dipchand, 31 Cr.LJ 634, 124 IC 378, AI.R. 1930 Sind 156, where a contrary 
view has been taken. 

An application for withdrawal of prosecution made by a Public Prosecutor who 
is not in charge of the case but who applies only to withdraw the prosecution, is not a 
proper procedure But the action of the Public Prosecutor is not iffegal-nS^er 5mg v. 
JiUndra, 59 Cal 275, 36 CW.N. 16 ( 28), 54 CrLj 253, A.IR 1931 Cal 607, 33 
Cr.LJ. 3. 134 I.C. 1045 

When a case was conducted from lU commencement almost to its hnish by a Public 
Prosecutor, and then it was transferred to another district, and there the Distnct Magis- 
trate instnicttd the Public Prosecutor of that place to withdraw the case, whereupon 
the prosecution was withdrawn, held that it nas unusual (though not illegal) /or the 
District Magistrate to take action for the withdrawal without consulting the first Public 
Prosecutor who had conducted the case from its commencement — Dipchand, 24 SL.R, 
377. 1930 Cr.C. 620, 31 Cr.L.J. 684, A.I R 1930 Smd 158. 124 I.C. 37a This section 
does not recognize the authonty of the District Magistrate to interfere with the dis- 
cretion either of the Public Prosecutor or of the Court. The matter rests entirely with 
the Public Prosecutor and the Court before whidi the case is pending for trial — 
All, 33 CrLJ 912 (914), 140 1C. 25, 33 PL.R 793, Ind Rul. 1932 Lah 675, A.I.R. 
1932 Lah 611, 1932 CrC. 917. 

The complainant has no locus stands m the matter of withdrawal of a prosecution. 
When a case has been started upon a police report, and the Court Sub-Inspector (who 
IS the Public Prosecutor) wants to withdraw the case, the Court cannot reject the appli- 
cation for withdrawal simply because the complainant wants to proceed with the case 

Gopt Bari, 1 P.LT 400, 57 I.C. 657, 21 CrLj 641 But when in case of a prirate 
complaint the complainant is given perrolsyon to conduct the prosecution and be respon- 
sible for its conclusion, it is highly improper that after he has closed his evidence, and 
the charge has been framed, the prosecution should be aiddenJy withdrawn, without e\-en 
consulting him, by a Court Inspector who up till then had nothing to do with the case. 
The withdrawal is illegal and the ao^uittal must be set aside — Ram Cobtnd v LaUu 
46 All. 88 (90), 21 AL,J. 855, 25 CrLj. 9^ AIR. 1EG4 AIL 203. 

1303. Withdrawal from prosecution: — The Legislature not ha\-ing defined 
the circumstances under which an withdrawal is permissible, no hard and fast rule can 
be laid dowTi dreumsenbing the hmt9 uithin vbidt an withdrawal may be made. A 
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concurrence of opinion between the Judge and the Public Prosecutor that the prosecution 
case is a weak one and is not likely to end in a conviction is not a sufficient ground 
for withdrawal. This section has been expressed in general words, because it does not 
intend to limit the materials on whidi action may be taken. This section contemplates 
action to be taken upon circumstances extraneous to the record of the case; c g., inexpe- 
diency of a prosecution for reasons of State, naxsstty to drop the case on grounds of 
public policy, credible information hawng reached the Government as to the falsity oi 
the evidence by which the prosecution is supported, and other matters of that descnption 
—Gmbala v. Madar, 36 C.WN. 92S (936), 56 C.L.J. 79. 1932 Cr.C. 654, 60 Cal. 233, 
A.I.R. 1932 Cal. 699. 34 Cr.L.J, 433, 142 I.C 891, Ind, Rul. 1933 Cal. 317. An opinion 
that the prosecution case is a weak one is not sufficient to justify the Public Prosecutor 
in applying for its withdrawal and the Judge in ainsenting thereto — Nagorao 
Hatkar v. Kanbarao Bhago Rao Hatkar, 39 CrL.J. 458 (459), 174 I.C, 510, 10 RN. 
403. 1938 NLJ. 12. A.I R. 1938 Nag. 334, following Giribala v. Madar, supra. The 
Public Prosecutor cannot withdraw a case on the ground that the complainant was 
keeping out of the way and could not be served with summons. He should take steps 
to enforce his attendance — Anonymous, 2 Weir 655. But the Court can allow a Public 
Prosecutor to withdraw the prosecution against an accused in order that he may call hint 
as a witness for the prosecution against the other accused person — C. V, Raman, 56 Cal 
1023, 33 CW.N. 468 (471). In fact, when It is necessary to take the evidence of one 
accused against the others, the usual practice is either to tender pardon to the accused 
under sec. 337, or to withdraw the prosecution against him under sec. 494, or to enter a 
nolle prosequi under sec. 333 (in cases before High Courts). See G. V. Raman, supra; 
Regina v. Lyons, (1840) 9 Carr. & Payne 555; Queen v. Owen, 9 Carr, i Payne 83; 
R. V. Rowland, Ry. & M. 401. In all cases, where two persons are joined in the wme 
indictment, and it is desirable to take the evidence oi the one against the other, it is 
desirable for the purpose of insuring the greatest possible amount of truthfulness in the 
person coming to give evidence, to take a verdict of not guilty as to him, so that the 
witness may give his evidence with a mind free of all the influence which the fear of 
impending punishment might otherwise produce — If'ilion v. Queen, (1886) L.R. 1 
QB. 289 (312), 

This section contemplates the case of withdrawal of a prosecution, in cases tried 
by jury, before the return of the verdict, and in other cases, before the judgment is 
pronounced. It does not contemplate the case of withdrawal of prosecution alter the 
conviction of the accused by the first Court, and in the Appellate stage of the rase- 
Withdrawal at that stage is illegal, and the appeal must be heard and judicially 
mined— /iHonta Lai v. JahUuddin, 46 C.LJ, 121, 28 Cr.L.J. 833, 104 IC 449, A.I.R. 
1927 CaL 816. The Public Prosecutor may apply for withdrawal of the prosecution at 
any time before pronouncement of judgment or delivery of verdict, and it is immatenal 
that at the time of such application the Court has come to the conclusion that me 
prosecution case is true and that the accused has comrrutted the offence. In a suitable 
case the Court may still give its consent to the withdrawal, if there are good reasons for 
doing soSher Sing v. Jilendra. supra. The words "cases tried by jury" contemplate 
cases in which a jury trial is in fact being held. Therefore, when the accused has b«n 
committed to the Sessions Court but the jury trial has not begun, the case falls under 
the category of "other cases before the judgment is pronounced,” (i e., in such a 
the withdrawal may be permitted until the judgment is pronounced). Therefore, ii m 
such a case, the Public Prosecutor withdniwa from the prosecution before the charge is 
read out and explained to the accused and before he is called on to plead, '*,5 
legal withdrawal— Gfrihofj v. Madar, 36 CWJ^. 928 (935), 1932 Cr.C. 654, 56 CL-J, 79. 
60 Cal. 233. A.I.R. 1932 Cal. 699, 34 CriJ. 433, 142 IC 891. Ind. Rul. 1933 Cal. 317. 

The SesMons Judge on a perusal of the commitment order and the eridence addured 
before the Committing Magistrate may inidte the Public Prosecutor to conader whether 
he should undertake action under this section on the ground of insuflidency of eddcnce 
^Maroli. 35 Cr.L J. 1389. 158 I.C 537, 18 NiJ. 227, 1935 Cr.C 1099. 
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There must be a formal withdrawal from prosecution by the Public Prosecutor. 
Where the Prosecuting Inspector simi^y dropped out and let a Vakil carry on the prose- 
cution, there nas no %v’ithdranal and cmisequenUy the accused could not be acquitted— 
Copala V. Alagirtswami, 54 Mad. 598, 32 Cr.LJ. 690 A withdrawal by a Public Prose- 
cutor IS withdrawal from the prosecution of any person for any act or omission made 
pumshable by any law; that is, the Pubhc Prosecutor states that he does not want to 
prosecute for certam alleged acts or omissions. Where he merely stated that there was 
no case under sec 218, I. P. C, held that there was no withdrawal by the Public 
Prosecutor— Afopi Din, A.I.R. 1935 All. 366, 157 I C. 205, 1935 AL.J. 653, 1935 Cr.C. 
384, 36 Cr.L.J. 1103. 

The Pubhc Prosecutor Is the person responsible for making the application for 
withdrawal. There is no provision in the Code for any formal inquiry by the Comt 
under this section— Comiiai. 26 SiR. 67, 1932 Cr.C 532, 33 CrLJ, 449, 137 I.C 344, 
A.I.R. 1932 Sind 92. Ind. RuL 1932 Smd 74. 

Consent of Court: — 'Consent' means a consent freely given by a free and in- 
dependent Magistrate — Faktrckand Ramkrtshin v Murad Umar, A.I.R. 1940 Sind 
233 (239). 

Consent of the Court is necessary to the withdrawal of the prosecution. The Court 
in aiming to the deacon as to whether it would give consent should not take into 
consideration any extraneous circumstance. The djsaetion as to whether the Magistrate 
should give consent to the withdrawal is to be exercised not arbitrarily but must be 
based on correct legal pnndples — G. V Raman, 56 Cal. 1023, 31 CrL.J. 315, A.I.R. 
1929 Cal. 319, 121 I.C. 678, 33 C.WN. 463 ( 473). A Magistrate does not exercise 
his discretion wrongly in relying on the discretion of the Public Prosecutor in with- 
drawing the prosecution against an accused m order that his evidence might be 
available after his discharge against his co-accused who is being jointly tried with him 
— Sudan, 34 Cr L J. 675. 144 I C 74, A I R 1933 Cal 148. 1933 Cr C 225. Ind Rul. 1933 
Cal, 494) G V. Raman, supra. The latter case has been dissented from in Abdul 
36 Cr.L.J. 1248, 39 C.W.N. 1082, A I R 1935 Cal 473? 1935 Cr C. 865, cited below in 
Note 1304. Consent is not to be given as a matter of course, neither is it to be un- 
reasonably withheld — Sker Stng v Jtlendta. 59 Cal 275, 36 CWN 16 (24). In a 
pnvate prosecution, the Sessions Judge (or District Magistrate) should not give direc- 
tions or suggestions to the Public Prosecutor to withdraw from the prosecution Such a 
direction is not only irregular but illegal, and unwarranted by the Code. But, if the 
Public Prosecutor acts upon such direction and withdraws from the prosecution, his 
action IS not illegal nor irregular, but merely unusual — Sher Sing v. Jtlendra, 59 Cal 275, 
36 C.WN. 16 (28), 33 CrLJ 3, 54 CLJ. 253, A.IR. 1931 Cal 607, 134 IC. 1045. 

The fact that the District Mapstrate has instructed the Public Prosecutor to apply 
for withdrawal is no reason for a Magistrate giving his consent to such withdrawal. 
The Magistrate must not surrender his authonty to the District Magistrate, but 
must act judicially and come to his own independent conclusion as to whether 
withdrawal ought to be permitted or not upon a consideration of all the relevant 
circumstances The Public Prosecutor acts with grave impiopnety m showing his 
instructions to the tnal Magistrate and the Magistrate acts with equal impropriety in 
looking at them — The King v. Ba Khn, AIR. 1940 Rang 189, 1940 RangLR, 226, 
41 CrLJ. 853, 190 IC. 196; Faktrckand Ramkrtshin v. Murad Umar, AIR. 1940 
Sind 233 ( 238) 

A Magistrate who has issued process on the ground that there was suffiaent ground 
for proceeding against the accused, is not precluded from permitting withdrawal of the 
prosecution if on reconsideration of the materials he comes to the conclusion that the 
evndcnce is not LKely to lead to a convictioiw-SJirT Smg v. jttendra, supra. See this 
case Qted m Note 687 under section 204. 

Withdrawal of some of the charges- — Under the old section, a Public Prose- 
cutor was not competent to withdraw only one or some of the charges. If he withdrew at 
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all, he had to withdraw all the charges. 'WTiere one of the charges was withdrawn, and the 
accused was tried on the other charges, the High Court ordered the trial on the charge 
withdrawn— 2 Cr.L.J. 18 (n). But the law has now been changed, and this section 
empowers ttie Public Prosecutor to withdraw one or some of the charges. 

Record of reasons: — When a Court, acting under this section gives its consent 
to a withdrawal from the prosecution, the order passed is a judicial order, and the Court 
should record its reasons in order that the High Court may be in a position to say 
whether the discretion vested in the Court has been properly exercised — Umesk v. Satisk, 
26 C.L.J. 208, 18 Cr.L.J. 886, 41 I.C. 998, 22 C.WJ4, 69; Hajam v. Idris, 22 Cr.L.J. 760, 
64 I.C. 280, A.I.R. 1921 Cal 259. 34 C.L.J. 51, 48 Cal. 1105, 25 C.W.N.‘6155 Jagat v. 
Kalmuddi, 26 CWN. 880, 24 Cr.LJ. 229, AJ.R, 1924 Cal. 382, 71 I.C. 693; G. V. 
Raman, 56 Cal. 1023, 121 I.C. 678, 31 CrXJ. 315. Ind Rul. 1930 Cal. 166, 33 C.WN. 
468 (471), AJR. 1929 Cal. 319; Sugan Chand v. Chunilal, 6 N.L.J. 177, 24 Cr.LJ. 
361, AI.R. 1923 Nag. 260; Abdul Cam v. Abdul Kadir, 1 Rang. 756, AI.R. 1924 
Rang. 168, 81 I.C. 930, 25 Cr.L.J. 1106. 2 Bur.L.J. 287; Rujulu. 25 NL.R. 6, 
30 Cr.L.J. 872, AI.R. 1929 Nag 133, Ind Rul 1929 Nag. '255; Kanhaiya Lai v. 
Baijnath, 34 Cr.L.J. 519, 143 I.C 77, 20 N.LR 201, A-LR! 1933 Nag 78, 1933 Cr.C. 
315, Ind Rul. 1933 Nag. 149. Where the proceedings of the case are somewhat 
peculiar the Magistrate should slate his reasons in detail in the order permitting 
withdrawal of prosecution But even jf the reasons are not adequately expressed, the 
High Court will not merely on that account interfere m revision — Sker Sing v, Jitendra, 
supra It is true that the proposition, that a Magistrate is bound to record his reasons, 
has been doubted. But there is certainly nothing in law which prevents a Magistrate 
from recording his reasons and in practice he generally does so. It would always be 
open to the Crown to explain in any case what the actual reasons ■wti^—Devendra 
Kumar Roy v. Yar Bakhl Chaudhury, 40 Cr.L.J. 349 (353, 354), 180 I C. 381, AIR. 
p9 Cal. 220, 43 CW.N. 301, 11 R.C. 676, I.LR. (1939) 1 CaL 407. This section 
itself does not prescribe that reasons in writing must be given, but it is obviously 
desirable that reasons should, be given in order to enable the High Court to judge 
tvheiher the withdrawal has been rightly made — Salwarao Nagorao Hatkor v. Kanbarao 
Bhttgo Rao Hatkar, 39 Cr.LJ. 458 (459), 174 IC. 510, 10 R.N. 403, 1938 N.LJ. 12, 
A.I.R. 1938 Nag 334. Reasons no doubt lor gKing permission to withdraw a case are 
desirable, but to say that they are essential is overstating the Jaw. The Cr. P. Code 
irakes no such requirement, and once the consent of the Court is given, it rests on 
the party applying to have this decision set aside to show that the consent was given 
in disregard of the judicial exercise of the discretion which the Magistrate had, to 
his consent to the withdrawal — Dallaltaya Covindrao Pakode v. Emp, 39 CrL.J. 65 
(66) , 10 RN. 167, 172 I C. 130, A I R. 1938 Nag 76 The Madras, Lahore and Patna 
High Courts hold that the Court is not bound to give any reason for its action an 
the High Court has no power to interfere — Sadayan, 5 M L T. 216, 4 I C 1126, U 
Cr.L.J. 193) Lakshmi v. Mohammad, 33 Cr.LJ, 337, 136 I C. 714, 33 P.L.R 394, A I.R 
1932 Lah 368. 1932 Cr.C. 486, Ind. Rul 1932 Lah. 250; Guilt Bkagat v. Narain, 2 
Pat 708, A I R 1924 Pat. 283. 

The Sind Chief Court has very recently laid down that an order under this section 
consenting to the withdrawal of a case is a judicial order; to' be a judicial order ^ere 
must be reasons underlying it. These reasons should be capable of articulate expressions. 
This being so, it is more than de^rable and it is in the interest of j'ustice that reasons 
should be given by a subordinate Magistrate so that the High Court can judge whether 
the Magistrate’s discretion has been ri^lly exercised — Fakirehand Ramkrishin v. Murad 
Umar, A I.R. 1910 Sind 233 ( 236), following Rajani v. Idris, supra. See also Gomibal 
V. Emp , A.1 R. 1932 Sind 92, 137 I C. 344, 33 Cr.L. J. 449, 26 S L R, 67. 

The failure to obtain consent of the Court amounts to a mere irregularity — Abdul 
Hamid, 6 PaL 208 ( 217). The failure on the part of the Magistrate to phcc sufficient 
materials on record to satisfy the High Court ihat prima facie there w-as some good 
ground for the withdrawal, is not by itsdf suflirient to justify an Interference by the 
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High Court— Abdul Majid v. Arbab Shah. 35 Cr.LJ. 142, 146 I.C 542, A.I R. 1933 Smd 
357, 1933 Cr.C 1340; Dipchand, 31 Cr.LJ. 684. 124 I.C. 378, A.IR. 1930 Smd 156. 

Reasons extraneous to the case are not proper reasons for the withdrawal of the 
case — Fahrchand Ramkrtskin v. Murad Umar, supra, following Gomibai v. Emp, 
supra. 

1304. Acquittal: — The withdrawal of the prosecution after a charge is framea 
amounts to an acquittal — Nagcndra Noth. 50 Cat 632, 27 C.W.N. 578 (581). If the 
Public Prosecutor withdraws from the case alter a charge is framed, the accused must be 
acquitted under clause (b), and not disekarged — Stvarama, 12 Mad S3. ^Vherc therefore 
a prisoner, the charge against whom was withdrawn by the Public Prosecutor, was 
discharged, instead of being acquitted, and was agam committed to the Session on a 
second charge for the same offence, it was held that the conviction was bad in law — 
Sirarama, 12 Mad. 35 In a summons case, an order of discharge under this section 
amounts to an order of acquittal — Mul Singh, 24 Cr.L.J. 433 (Lah.). 

^Vhere a person acquitted, on the charge being withdrawn by the Public Prosecutor, 
the acquittal should be recorded without taking the opinions of the assessors In 
such a case, an acquittal is a matter of right to the accused, whatever might be the 
opinions of the assessors — Chenbasapa, Ratanlal 307. 

Retrial: — An order of acquittal under this section bars a retnal for the same 
offence by tnitue of section 403 — Mahadeo Cir, 14 Cr.L.J 135, 9 N L.R. 26; Dudikula 
Lai Saheb, 40 Mad. 976; Menghataj, 23 CrLJ 305 (Smd). If a case is withdrawn 
against an accused m order that hts evidence may be available against his co-accused, 
and he is acquitted, he cannot be reined, even though he refuses to give his evidence 
^or the prosecution. In this respect this section differs from secs 337 and 33^ 
C. V. Raman, 56 Cal 1023, 33 CWN. 468 (474). 

Accused a competent witness against co>accused: — When a prosecution 
against a person has been withdrawn under this section, he can be examined as a 
witness in the case against his other co-accuscd -Hussein Hajt, 25 Bom 422, 2 BomLR, 
1095; Banu Stngh. 33 Cal 1353; Kasem Ah. 47 Ca! 154, 55 IC. 994. 31 CLJ. 192, 
21 CLJ 386; SitaJ Singh, 46 Cal. 700 (710); Cavind. 18 Bom.LR 266, 17 CrLJ 
256, AIR. 1916 Bom. 229, 34 I C 976 See also C V Raman, 56 Cal 1023 and the 
English cases ated in Note 1303. 

But the prosecution must be withdrawn and the accused discharged under this 
section, before he can be exanuned as a witness agauist his co-accused; because so long 
as he is in the position of an accused, no oath can be administered to him under sec. 342 
(4), and he cannot therefore be examined as a witness ^\'he^e the Court sanctions the 
withdrawal of a prosecution but omits lo record an order of discharge, and the accused 
continues lo be kept in custody, his position is m no way changed from that of the 
accused, and he cannot be examined as a witness — Banu Singh, 33 Cal. 1353, 4 CrLJ. 
145, 10 C.W N 962 But if the accused was m fact discharged from custody by virtue 
of withdrawal from prosecution, the omission to record a formal order of discharge would 
be cured by section 537, and the accused would be a competent witness against the 
ether accused — Muhammad Nur, 7 ALJ 86, 11 CrLJ 21; SAcToti, 18 CWN 1213, 15 
Cr.LJ 693 

The Criminal Procedure Code gives certain powers under which the evidence of an 
accomplice can be made available He can be granted a conditional pardon by the 
Magistrate under sec. 337, Cr. P C, or the Public Prosecutor, with the consent of the 
Magistrate, can withdraw the charge under sec 494. Cr P Code. Those powers ought 
to be exerased where the prosecution considers that the evidence of an accompLce Is 
necessary’. The Police have no right to take upon themselves not to charge a person 
against whom they have evidence because they requue him as a witness. Where that 
improper course is adopted, the evidence of the accomplice so obtained is entitled to verv 
little weight — Keshav, 36 CrLJ. 937, 156 LC. 392, A.I.R. 1935 Bom. 186, 37 Bom’ 

179, 1935 Cr.C. 487, 59 Bom. 355; Amdumiyen Guljar Patel v. Emp, A.I R. 1937 
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17 (23), 168 I.C. 582, I.L.R. 1937 Nag. 315, 38 CrLJ. 237, 9 R.N. 126 (F.B.). It 
is illegal to examine as a witness for the prosecution a person who has also been 
charged but who has not been offered pardon or discharged under section 169 or 
494, Cr. P. Code— SoAa« Lai, 34 CrXJ. 568. 143 I C 467, A.I.R. 1933 Oudh 305. 
Ind. Rul. 1933 Oudh 174, 1933 CrC. 686, 10 O.W.N. 678. But see Mohammad Yakub. 
33 Cr.L.J. 373, 137 I.C. 73, A.LR. 1932 All. 73, 1932 Cr.C. 93, where it has been 
laid down that a Magistrate is not bound to try all accused jointly and, when one 
of the accused is tried separately and is not put upon a joint trial with other accused, 
Ws evidence is not inadrrussihle against the other accused. See also KaramaUi Culamalli, 
quoted in Note 984. It is the duty of the Police to work up a case and to secure 
evidence against the real culprits. If there is no evidence against an accused person, 
it is their duty to tell the Magistrate so. But they cannot be permitted to examine 
an accused person as a wntness against a co-accused person by adopting the ample 
process of splitting up the case against them, before he has been convicted or not 
found guilty of the offence with which he is charged — DhoUomal Karoomal, 37 Cr.LJ. 
716, 162 I C. 863, A.I.R. 1936 Smd 47, 1936 Cr.C. 319 See also Notes 983 and 984. 

The co-accused against whom the diarge has been unconditionally withdrawn is a 
more reliable witness than the accomplice who is examined under conditional pardon— 
Sudam, 34 Cr.LJ. 675, 144 I.C. 74, A.IR. 1933 Cal. 148, 1933 Cr.C. 225. Ind. Rul 1933 
Cal. 494, following Huszein, 25 Bom. 422, 2 BomL.R. 1095. But see Abdul Majid, 
cited below. 

The withdrawal of the prosecution under see. 494 must be with the consent of the 
Court, and in exerasmg his discretion, the jud^ must act* judicially. The section is 
only intended to be applied in cases where either the evidence is insufficient to secure 
a conviction, or in cases of compromise and similar circumstances. It is not intended 
to be used by the prosecution to get the evidence of an accused against his co-accused 
and so escape the safeguards laid down in the Code with regard to such evidence under 
sec. 337, Cr, P. Code. The evidence of the accused, in such a case, ought to be rejected. 
(Per I-ortAViDiams, J.). The witness can only be considered a competent witness m 
the sense that his evidence is not inadmissible in respect of the facts to which it rclatea 
The evidence is no doubt admisable but m practice no weight should be given to it 
without corroboration — Abdul Majid. 36 Cr.LJ. 1248, 157 I.C. 840, A.I.R. 1935 Cal. 
473, 39 C W.N. 1082, 1935 Cr.C 865. There is nothing in this section which prevents a 
Public Prosecutor if he thinks it is in the interests of the administration of justice, from 
withdrawing the case as against one of the accused for the purpose o{ calling him as a 
witness against the others. It may well be in the interests of justice that the Public 
Prosecutor should so withdraw so that such evidence should be given to help to secure 
a conviction against the others. In the same way for the same reasons it may well ba 
that the Court ought to give its consent to such withdrawal — HarihaT Sinha, 37 
758 (760), 163 1 C. 9, A.LR. 1^6 Cal. 356. 40 C WJ^. 876, 1936 Cr.C 583, 63 CLJ. ' 
307 (F.B.) Thus, the view of Lort-Williams, J., given above, has practically been 
overruled by the Full Bench. See also Faqit SingA v. Emp , in Note 957. For distinction 
between sections 337 and 494, Cr, P. C., see Note 950A. 

To order a fresh inquiry against a discharged co-accused after examining and 
examining him as a prosecution witness and thus gathering from his own mouth the 
evidence against him is contrary to the traditions of justice in Criminal Courts— 

Lai, 34 Cr.LJ. 761. 144 I.C. 380. A.IR 1933 AIL 399, 1933 Cr.C 682. 1933 A.LJ. 

735, Ind. Rul 1933 All. 420, following EasatulU Mian. 76 I.C 1031. A.IR. 1925 Cal 
101. 25 Cr.LJ. 3115 Nanda Copal Roy, 20 1128, 35 I.C 988. 17 CrLJ. 2^ 

But see Chandra Shekhar Prasad. 36 CrXJ, 500 ( 502), 154 I.C 387, A.LR. 1935 

Pat. 91, 1935 Cr.C. 146. 1 B.R. 302, 7 R.P. 464. 

Discharge — Fresh Complaint: — ^4Vhefe the prosecution is withdrawn under 
cbusc (a), ie., before the frame of charge, the accused Is discharged, and not acquitted 
and ihcitfore see. 403 does not debar the entertainment of a fresh complaint on the 
same facts— Pjmanond v. Alt Ilassan, 26 CrXJ. 129 (130), 83 I C 689. A.I.R. 1924 
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Pat. 797; Biso Ram, 23 Cr.L J. 236, A.I.R. 1922 Pat. 372; lari Chand v. Nirode. 31 Cr L J. 
1153, 127 I C 63, 34 CWN. 196, A.IR. 1930 Cal. 369; Wosir v. Sh. Abdul Karim, 
AIR. 1934 Lah. 169; Dcvetulra Kumar Roy v. Yaj Bakht Chaudhury, 40 Cr.LJ. 349 
(354), 180 I.C. 384.-AIR. 1939 Cal. 220, 43 C.W.N. 301, 11 RC. 676, ILR. (1939) 
1 Cal. 407. In Biso Ram's ease it has been observed that though an order of discharge 
does not pre\ent a fresh complaint on the same facts, still prosecution should not be 
started afresh unless there are new maierials vluch were not before the Magistrate 
formerly. Compare also the cases dted in Note 681 (sec. 203), Note 827 (sec. 253), 
Note 854 (sec. 259), and Note 1089 (sec 403). 

Where an accused is discharged under this section, he shall be discharged from those 
proceedings and not put back into them. He may be tried again in other proceedings on 
the same charge, but not in those proceedings — Harihar Singh, 37 Cr.LJ. 758 (760), 
163. I.C. 9, AIR. 1936 CaL 356, 40CWJ4. 876, 1936 Cr.C. 583, 63 CL.J. 307 (F.B.). 

An order that purports to be one of acquittal has to be regarded as one of discharge 
when, under the providon of law that was applied only an order of discharge could be 
passed and specially when the Magistrate had expressly shown that it was his intention 
to pass such order. IVhat has to be looked at his how the case was treated at the 
tune of withdrawal — Afusalayya v. Ranga Rao, 36 L.W. 641, 1933 CrC. 129, 34 Cr.L.J. 
12, 140 I.C. 322, 1932 M.W N. 1230, Ind Rul. 1932 Mad. 850, A.I.R 1933 Mad 98. 

130S. Revision: — ^The High Court is in a position to consider whether the 
disaetion vested in the Magistrate to give consent to Uie withdrawal of a prosecution 
has been rightly exerased— v. Idth, 48 Cal. 1105, 25 C.WN. 615, 64 IC. 280, 
34 CLJ. 51. 22 CrLJ. 76; fagat v. Kalimuddi, 26 C.W.N. 880; Copt Bari, 1 PLT. 
400, 57 IC. 657, 21 Cr.LJ. 641; Devetidra Kumar Roy v. Yar Bahht Chaudhury, 40 
CrLJ. 349 (353), 180 IC 384, A.IR. 1939 Cal 220, 43 C.W.N. 301, 11 RC 676, 
ILR. (1939) 1 Cal 407. 

But where good reasons have been shown by the Court below for allowing the 
withdrawal of a prosecution, the High Court will be slow to interfere in revision against 
the order allownng the withdrawal — Bepin Bekart v. Haripada, 24 CrLJ. 5, 71 I C 53 
(Cal.). IVhere the Sessions Judge has exercised his discretion in refusing permission to 
withdraw a case, and he has not improperly exerased that discretion, the High Court 
would be very reluctant to interfere with bis discretion— Xaliappa, 23 LW 101, 27 
CrLJ. 334; Comtbat, 28 SLR. 67, 1932 CrC. 532, 137 IC 344, 33 Cr.L.J 449. A.rR. 
1932 Sind 92, Ind Rul. 1932 Sind 74. IVhere a discretion has been exercised by a 
Court of competent junsdiction, which is not on the face of it arbitrary, the practice of 
the High Court is that as a revisional Court it will neither inquire into the reasons nor 
interfere. Specially where the Court has acquitted the accused upon withdrawal of the 
charges, the High Court would not be right in interfering except upon a properly 
constituted appeal preferred by the Local Government under sec 417 — CuUi Bhagat v. 
Narain. 2 Pat 708 (710), 77 IC 734, A.IR 1924 Pat 283, 5 PLT 404, 25 CrLJ. 
446; Sadayan, 11 CrLJ 193, 5 MLT 216? Ahdul Cant v. Abdul Kadir, 1 Rang. 
756, 25 Cr.LJ 1106, 2 BurLJ. 287 Where the prosecution does not seem to be 
bona fide, and the evidence that has been adduced leaves the matter in doubt, and the 
Magistrate allows withdrawal of the prosecution and discharges the accused on reasons 
which cannot be said to be unsound, it is not proper that the High Court should 
interfere and the case should be revived — Sher Sing v /ilendra, 59 Cal 275, 36 C WN 
16 (28), 33 Cr.LJ 3. 54 CLJ. 253, AIR. 1931 Cal 607. 134 IC 1045 

Ordinanly the High Court will not interfere with the discretion gi\-en to the 
prosecution by this section, but it undoubtedly has power to do so, and will do so In 
special circumstances where the withdrawal appears to be manifestly improper Where 
the prosecution has been launched by an experienced Cml Judge alter a full trial- 
on the merits and the accused bad an opportunity to appeal against the order for 
prosecution, but apparently did not do so, it would be allowing an undearable precedent 
if such a prosecution were to be, tinlm for stry cogent reasons, cut short by the 
prosecuting authorities. If such a prosecutioa is allowed to be withdrawn on the 
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ground that the prosecution is weak or that tiie trial would be costly, it is a fit case 
in which the High- Court should interfere — Sattvarao Nagorao Hatkar v. Kanharao 
Bhago Rao Hatkar/ZS Cr.LJ. 458 (459), 174 LC. 510, 10 RN. 403, 1938 N.L.J. 12, 
A.I R 1938 Nag. 334. See also Debendra Kumar Roy v. Yar Bakht Chaudhury, 40 
Cr.LJ. 349. 180 I.C. 384. A-I-R. 1939 CaL-220, 43 C.WJ4. 301, 11 R.C. 676, I.L.R. 
(19391 1 Cal. 407. 

MTiere a charge is withdrawn, and the accused is acquitted, it is not competent to 
the revisional Court to consider the question of the legality of the charge. A number 
of persons were charged before the Magistrate 'with the offence of robbery. The Public 
Prosecutor withdrew the charge, and the Magistrate recorded an order of acquittal. On 
revision, it was contended that the charge of robbery was wrong, in as much as more 
than five persons were implicated in the act, and the Magistrate ought to have framed 
a charge of dacoity, and therefore the acquittal on the charge of robbery was wrong. 
The High Court refused to enter into the question as to the legality of the charge, and 
held that the Magistrate’s procedure was right There being a charge before him, and 
the charge having been -withdrawn, he acted rightly in recording an order of acquittal— 
Sheobaran y, Skibi, 2 A.LJ. 30. 

The High Court will not interfere with the order of acquittal passed by the trial 
Court under this section, at the instance of a private prosecutor. If the Court has 
allowed the Public Prosecutor to withdraw the case upon insufficient or improper grounds, 
and has passed an order of acquittal, the private prosecutor cannot be heard to object 
to it in revision The Local Government is the only authority who can take action 
for the correction of that error— GwHi Bhagat v. Norain, 2 Pat. 708 ( 711). 5 P.L.T. 4M, 
25 Cr.LJ. 446. The Sind Chief Court has, however, held that there is no reason 
why it should not exercise its jurisdiction because the revision application is made by a 
witness in the case who is the aggrieved person— FoiiircAoni Romkrhhin v. Murad 
Umar. A,I.R, 1940 Sind 233 (234). 


IVhen an order of withdrawal has the effect of operating to the detriment of a third 
person he has right to apply in revision against such an order— G. V. Raman, 31 Cr.LJ. 
315 (318), 121 I.C. 678. A.I.R. 1929 ai. 319. 33 C.W.N. 468. 56 Cal. 1023, Ind. Rul. 
1930 Cal. 166j Saticarao Nagarao Hatkar v. Kanbarao Bhago Rao Hatkar, 39 Cr.LJ. 
458, 174 IC. 510, 10 RN. 403. 1938 N.L.J. 12, A.I.R. 1938 Nag. 334. 

Further enquiry: — If the case is withdrawn under clause (a), the accused wiU 
be discharged: and further inquiry may be directed under sec. 436 — Hata, 30 P.LR. 58, 
30 Cr.LJ. 223; Kanhaxya Lai v. Baijrtalh. 34 Cr.L.J. 519, 143 I.C. 77, A I.R. 1933 Nag. 
78. 1933 CrC. 315, Ind. Rul 1933 Nag 149. 29 N.L.R. 201; Daitalraya Covmdjao 
Pakode V. Ernp. 39 CrLJ 65 (66). 10 R.N. 167, 172 IC. 130, A.I.R. 1938 j®' 

^Nffiere the order of discharge under this section is a proper one, no further inqu^ 
should be directed under section 436 — Sitaramayya, (1911) M.W.N. 74, 12 CrLj. 440. 


It Is clearly necessary to distinguish between an order of acquittal and an order 
of discharge under this section Under the very terms of secs. 436 and 437, Cr. P. C., 
the High Court has power to order a further enquiry in a case in which an accused 
person has been discharged under this section — Dtvendra Kumar Roy v. Yat Bakht 
Chaudhury. 40 Cr.LJ. 349 (353), 180 IC 384, A.I.R. 1939 Cal. 220, 43 CWN. 301, 


11 RC 676, 1.LR. (1939) 1 Cal 407. 


495 . ( 1 ) Any Magistrate inquiring into or trying any case 

may permit the prosecution to be conducted 
prSSlS?" by any person other than an officer of police 

below the rank to be prescribed by the 
Provincial Government in this behalf, ★ * * but no person, 

other than the Advocate General, Standing Counsel, Government 
Solicitor, Public Prosecutor or other officer generally or specially 
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empowered by the Provincial Government in this behalf shall be 
entitled to dD so without such permission. 

(2) Any such officer shall have the like power of withdraw- 
ing from the prosecution as is provided by section 494, and the 
provisions of that section shall apply to any withdrawal by such 
officer. 

(3) Any person conducting the prosecution may do so 
personally or by a pleader. 

(4) An officer of police shall not be permitted to conduct 
the prosecution if he has taken any part in the investigation into 
the offence with respect to which the accused is being prosecuted. 

Amendment: — ^The words "Provincial Covcroment” have been substituted for 
“Local Government” by section 4 of the Govemment of India (Adaptation of Indian 
L.aws) Order, 1937. 

1306. Permission to conduct prosecution: — The permission of the Magis- 
trate is discretionary, and the High Court will not interfere with such discretion tVhere 
a Magistrate has, after due consideration, exercised the discretion and allowed counsel 
to appear on behalf of the prosecution, the High Court cannot, as a Court of Revision, 
ovemile the order of the Magistrate and direct him to refuse to allow counsel to 
appear — Mangiah v. Dakshina ^^urthi, 2 War 655. Similarly, where the District 
Magistrate considers that the too frequent appearance of pleaders for the prosecution in 
petty cnminal cases is detrimental to the interests of justice, he can refuse to permit 
the prosecution to be conducted by a pleader, and the Chief Court will decline to 
interfere with the order of the District Magistrate — Rala Ham v. Buta, 1905 PR, 6, 
2CfiJ. 43. 

Before a Counsel engaged by a party can conduct the Crown case it is necessary 
for the party to obtain permission of the Court under cl (1) of this section, that he 
should himself be put in charge of the prosecution If he obtains permission for himself, 
then It is no doubt open to him to brief counsel to represent him The provisions 
of sec. 495, cl. (1) are no doubt wide enough so as to empower a trying Magistrate to 
permit any person to conduct the prosecution but that does not mean that the trying 
Magistrate should grant such permission mdiscnimnately. He has to exercise his 
discretion after considenng all arcumstances of the case — Kabul, AIR. 1933 Sind 345, 
1933 Cr.C. 1121, 147 I.C. 131, 27 SLR 331, 35 CrXJ 320. 

When there is an officer present in Court who has been empowered by the Local 
Govemment to conduct prosecution, it cannot be open to the Magistrate to give 
permission to some other person to conduct the prosecution either instead of or along 
Tvith him without his consent — Janke Gopat, 37 CrLJ 333, 160 IC 689, AIR. 1936 
Bom 35, 37 Bom L R. 967, 1936 Cr.C. 90. 

A Magistrate, presumably after giving due consideration to the complainant’s appli- 
cation in this behalf, permitted her advocate to appear and conduct a Crown prosecution 
under section 354, I P. C The case proceeded and the complainant was examined- 
in-chief and partly cross-examined. The Magistrate then rose for the midday recess. 
After the recess an application was made to the Court by a Police Jamadar submitting 
that he and not the complainant's advoc^e should be permitted to conduct the 
prosecution on the ground that tlic cose was a Crown case instituted by the police and 
that it was his duty to conduct it The Magistrate made a reference to the Dislnct 
Magistrate and granted the Police Jamadar's application after receiving instructions 
from him. Jlcld, on re\is]on, that the proodure adopted by the Magistrate in rtfening 
the matter to the District Ma^strate was not proper, that in the first place it was not 
competent for him to apply to highet authority lor 3d\nce in such arcumstances, and m 
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the next place, having obtained such advice, to \'ruy an order already passed in the 
exercise of a proper judicial discretion, and that his original order must stand— /cnat 
Achar. A.I.R. 1935 Sind 3, 36 Cr.L J. 1046, 156 I.C. 789, 1935 Cr.C. 44. But see Janke 
CoPal, supra, where a contrary ^ew seems to have been taken. 

In the prosecution of a case of murder an advocate privately engaged is not a 
proper person to conduct the prosecution. He must represent the interests of his 
client and it is above all things essential that in the prosecution on behalf of the 
Crown private interests and private feelings, for instance, the desire for vengeance 
■which may not unnaturally move the complainant, in such a case, ^ould have no 
place. Therefore, an advocate privately engaged to represent the complainant should 
have no other place than that of one strictly subordinate to the officer who prosecutes 
on behalf of the Crown', for the Crown stands not necessarily for a conviction but 
for justice — Ahmed Mahomed v. Emp., A.I.R, 1940 Sind 220 (221), IJ-.R. 1940 
Kar. 482. 

Who can be permitted: — The Magistrate is not precluded from exerdsing in ex- 
ceptional cases his discretion by allowing private Vakils of good character to conduct the 
prosecution — KjishnamaehaTiaT, 12 M.L J. 354. The words 'any person’ include persons 
other than certified pleaders. It is however discretionary with the Criminal Courts in 
each case to permit such persons to conduct the prosecution — Mad^H, C. Pro , 2-9-1882. 

The fact that a certain person is also a Prosecuting Inspiector does not deprive him 
of his right as a private olizen, and he may in his private capacity ask for permisaon to 
prosecute in his case — Maung Pu. 10 Bur.L.T. 213, 17 Cr.LJ. 486, 36 I C 166. So 
also, the fact that a particular person is a complainant is not a sufficient ground for 
not pemutting him to prosecute the case— /Wd. But it is doubtful whether the words 
'any person’ would include an absolute stranger who had ixo connection in the remotest 
degree with the prosecution and whose derire to help the prosecution was based on a 
personal grudge only— Darsan v. Almaram, 11 A.L.J. 313, 14 Cr.UJ. 389. 

If the offence be of a nature affecting the public, (e.g., rioting or unlawful assembly) 
which the Crown alone in the interests of public peace and security has a right to 
conduct, a private person should not be permitted to conduct the prosecution— 
Kottagil, 18 Cr.L.J. 329 (Mad.). 

Under a notification of the Madras Government all superior police-officers above the 
rank of a first class Head Constable in charge of a police station are generally empowered 
to conduct the prosecution without even the pemussiofj of the Magistrate under sub- 
section (1); such officers would be entitled under sub-section (2) to withdraw from the 
prosecution with the pennission of the Court as mentioned in seci 494 — Ananlharatna 
v. Milhia Thevan. 1914 M.W.N. 776, 15 CrX.J. 614, 25 I C. 841. 

The moment a notice is issued under sec 112, Cr. P. C, the Crown has the right 
to conduct the case against the person called upon to show cause and sec. 495, Cr. P. C., 
gives discretion to the Magistrate to permit the prosecution to be conducted by any 
person mentioned in that section— iaxmi Hajoyan, A.I.R. 1932 AIL 670, 1932 A-LJ- 
880. 34 Cr L.J. 42, 140 I.C. 536, 1932 Cr.C. 822. 

Sub-section (2); — 'Any suck offleei ’ : — These words refer only to the Advocate- 
General. Standing Counsel .etc, mentioned m sub-section (1). If any person other than 
these officers (eg., an Advocate privately engaged by the complainant and pemutted 
by the Magistrate) withdraws from the prosecution, the effect prorided in sec. 494 
does not folldw; in other words, the trial will proceed- Nga kfaung v. A'ga 10 Cr.L.J. 
14. 1903 UJIR. 1st Qr. (Cr. P. C.) 15; see also Lakshmana v. Keelan Peua. 1911 
106, 11 Cr.LJ. 722, 8 I.C. 867. A prixtite Vakil appearing for the Crown 
cannot withdraw from the prosecution, even though he was conducting the case under 
the directions of the Public Prosccaior ol the district who could not appear personalty 
—Sitaj Singh. 45 Clal. 700 (709). 

In Bengal by a Notification (ride CaL Gaz., lOih July 1907, Part I. p. 1162). every 
Inspector or Sub-Inspector of PoLce appointed to prosecute cases before Magistrates is 
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a Public Ptosecutor for all such cases. Consequently, he can withdraw from the prosecu- 
tion. And the fact that the application 'for withdrawal’ from prosecution is signed 
jointly by the Court Inspector (Public Prosecutor) and a private Vakil who is not a 
Public Prosecutor, does not invalidate the withdrawal— Singh, 46 Cal. 700 ( 710). 

• In U. P., a Court Inspector is not a Public Prosecutor; and if he is not specially 
empowered by the Locsl Gavemmeat to act as Puhic Pmsecutar, he cannot withdraw, 
even with the consent of the Court Such a withdrawal is illegal and cannot have the 
effect of acquittal of the accused — Ham Gobind v. Lailu, 46 All. 88 (90), 21 ALJ. 855,' 
25 Cr.LJ. 970. 

It is clear from this section that an officer of the Police not below a certain 
rank which the Local Government is to prescribe, is entitled to conduct the prosecution 
and is therefore, by the same section, entitled to make an application for withdrawal. 
iVTiere the lowest rank presenbed by the Ixcal Government is that of the Sub-Inspector 
and a Grcle Inspector being above that rank, his appearance in the case under the 
instructions of the District Supenntendeot of Police to apply for withdrawal is sufficient 
to enable him to present the application — Daltaltya Govindrao Pakode v. Emp , 39 
CrLJ. 65 ( 66), 10 RN. 167, 172 I.C 130, A I.R. 1938 Nag. 76. 

Sub-section (3 ) : — h person, whether a private complainant or not, when he 
is permitted to conduct the case as prosecutor, may instruct a counsel to appear— 
Naroyan. 11 B.HCR 102. 

It is not open to a Magistrate to decline to allow the complainant, who is conduct- 
ing the prosecution, to have a particular pleader of his own ^oice. The section does 
not authonse the Magistrate to take the prosecution out of the hands of the pleader of 
the complainant and to assign it to some other person who is not the Public Prosecutor 
—Ckadially, 18 S L.R. 30. 25 Cr.LJ. 571. 

1307. Sub-section (4): — Exclusion of Polke-offietT In all important cases 
and specially in cases of murder and dacoity. the police-officer making the investigation 
^ould be examined as a witness, regarding the circumstances of the investigation. It is 
probably for this reason that he is debarred from conducting the prosecution. 

A police-officer who, on receiving the information of an offence obtained a warrant, 
arrested the accused, and seized some books and papers, may be said to have “taken part 
in the investigation of an offence" under this clause, even though he may not have 
examined any of the witnesses and his investigation was confined to an inspection of 
the articles seized; consequently, if he was allowed to conduct the prosecution, the 
procedure was highly improper, but since in this case the accused were not prejudiced 
thereby, the irregulanty did not vitiate the trial but was cured by sec. 537 — Tubhovan- 
das, 26 Bom. 533, 4 Bom L R. 271. 

Excise Officers are not impliedly as they are not expressly included in the expression 
"Officer of Police" in sec. 495 ( 4) of the Cr. P C — Copal, 34 CrLJ. 905 ( 907), 
145 IC 138, 35 Bom LR. 376, AIR 1933 Bom. 234, 1933 CrC 657, 57 Bom 441. 

A person in respect of whom an enquiry is being made under sec. 110, Cr P. C, 
is not being prosecuted for any offence It is, therefore, quite clear that sub-sec. (4) 
of this section docs not apply in the case of an inquiry under sec. 110, Cr. P C, but, 
on the other hand, sub-sec (1) of this section does apply, since the Magistrate is 
enquiring into a case. Under that sub-section the Magistrate has a discretion whether 
to allow the Police Sub-Inspector, who has been enquiring into a case under sec. 110, 
Cr. P. C, to conduct the prosecution or not, and fie is entitled to exerase fifs tfisaeU'on 
by analogy to sub-sec (4) of this section It is generally undesirable for the Police 
Sub-Inspector, who has been inquiring into a case under see. 110, Cr. P. C, to conduct 
such cases — Anandya Sambhya Mahar, A.IJt 1940 Bom. 416, 42 BomX.R. 909. 



1618 


THE COPE OF CRIMINAL PROCEDURE [Chap. XXXK. 


CHAPTER XXXIX. 

Of Baie. 

496. When any person other than a person accused of a 
non-bailable offence is arrested or detained 
be Without warrant by an officer in charge of 

a police-station, or appears or is brought 
before a Court, and is prepared at any time while in the custody 
of such officer or at any stage of the proceedings before such 
Court to give bail, such person shall be released on bail: Pro- 
vided that such officer or Court, if he or it thinks fit, may, 
instead of taking bail from such person, discharge him on his 
executing a bond without sureties for his appearance as herein- 
after provided: 

Provided, further, that nothing in this section shall be deemed 
to affect the provisions of section 107, subsection {4), or section 
117, subsection (5). 

Change: — The second proviso has been added by sec. 135 of the Cr. P. C. 
Amendment Act, XVIII of 1923. For notes relating to this proviso, see Note 240 
under sec. 107. 

Scope:— ^ee Note 240. 

1308. Grant of bail: — ^The principle to be deducted from secs. 49(5 and 497 
is that grant of bail is the rule, and refusal is the exception. An accused person is 
presumed under the law to be innocent, till his guilt is proved As a presumably 
innocent person he is entitled to every freedom and every opportunity to look after his 
case. An accused person if he enjoys freedom will be in a much better position to look 
after his case and properly defend himself than if he were in custody— 1931 
A.L.J 515, 32 Cr.L.J. 1271 (1273), Ind. Rul 1931 All. 858, 134 IC. 842, 1931 Cr.C. 
612, A.I.R, 1931 All 356, 53 AIL 931. No such rule exists as regards serious non- 
bailable offences which are punishable with deatli or transportation for life— /egfeiijr, 
33 Cr.LJ. 94 (96), 135 IC. 113, 1931 AL.J. 773, A.I.R, 1931 All. 5(M. Ind. RuL 1932 
All 1, 1931 Cr.C. 892, 54 All. 115 (F.B.). This section is imperative in Us terms 
and the Court is bound to comply with its provisions. In every bailable offence, bail is 
a right and not a favour. Detention jn the lock up is the altematiw, not the original, 
order — Ragkunandan, 32 Cal. 80 When the offence is a bailable one, the Magistrate 
is bound to admit the accused to bail if he can furnish a satisfactory bail— Af. ri. 
Ateez V. The King. 41 CrL.J 252, 186 I.C 147, A.IR. 1940 Rang. 26. See also 
Baihir-ud-Din. 33 CrL J 752 (754). 139 I.C 330. A.I.R. 1932 AU. 327. 1932 CrC. 306. 
Ind. Rul. 1932 All. 554 llTien a man who is arrested is not accused of a non-bailable 
offence, no needless impediment should be pbeed in the way of his being adnutted to 
bail The intention of the law is that in such cases the man is ordinarily to be at 
liberty, and it is only when he is unable to furnish such moderate security, if any is 
requir^cd of him, as is suitable for the purpose of securing his appearance before a Court 
pending inq-riry, that he should remain In detention— AfiV Ilashamali. 20 Bom L.R. 121, 
19 Cri.J. 329, 44 I C 345. MTiclher the accused is to remain at large on bail depends 
in most cases upon the exigencies of the particular m se before the Court. In cases 
inrolving the taking of accounts it is durable that the accused should be granted bail 
80 that he may have full opportunity of instructing his counsel as regards accounts— 
Ram Karain. 32 TER. 383. 32 Cr.LJ. 1175. Ind. Rul. 1931 Lah. 938. 134 I.C 490. 
If a case is proceeding in an extremely tardy manner, the Magistrate should enlarge the 
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accused on bail, instead of insisting upon his rotting in jail during the time the Crown 
is collecting evidence in support of the prosecution — Tularam, 97 I.C. 39, AIR. 1927 
Nag. 53, 27 Cr.L.J. 1063 (1065). Where the accused has surrendered himself before the 
date of hearing, that is a drcumstance to show that the accused is not likely to abscond; 
consequently he may be granted bail — Tularam, supra. 

IVhen the Police arrests a person under sec. 55, he should be given the option 
of bail — Daulat Singh, 14 All. 45. Where a person arrested under Chapter VIII claims 
a bail, he is entitled to bail as a matter of right — Sheolahing, 6 CPL.R. 31; Raghu- 
nandan, 32 Cal. 80; Naramastcamy, 36 Mad. 474; Aftr Hashamali, 20 BomLR. 121, 
19 CrL.J. 329; JaM, 20 SL.R. 122, 27 CrLJ. 935 (936). This section authorizes the 
Magistrate conducting an enquiry under sec. 117, Cr. P. C., to release the person 
concerned’ in the enquiry on bail with or without surety to ensure his attendance in 
Court— Xarbafai Hu^sam. A.IR. 1940 Nag. 75. 41 Cr.LJ. 155, 185 I.C. 318, 1939 N.L.J. 
537, IL.R. 1940 Nag 61, following U Candama. 145 I.C. 314, AIR. 1933 Rang. 164, 
1933 CrC 763, 6 R Rang. 41. 34 CrL.J. 950. See Maung Saw Hlaing, 34 CrLJ. 1195, 
146 I.C. 23, A.IR 1933 Rang. 1^. 1933 Cr.C. 764, 6 Rang. 70. See also Note 240. 
A person who is re-arrested after havmg been disdiarged on executing a surety bond 
under sec. 117, sub-d. (3), Cr. P. C., is entitled to be released on bail, if he is not 
accused of a non-bailable offence— Nalfuta Cope, 10 PL.T, 802, 30 Cr.L J. 809, 117 I.C. 
628. A I.R. 1929 Pat 654, Ind. Rul. 1929 Pat. 436. 

Appeal: — ^Vhen the accused is convicted of a bailable offence and prefers an 
appeal from the order of conviction, the Appellate Court can only act in the exercise 
of its jurisdiaion as regards bail under sec. 496, Cr. P. C , and is obliged to grant bail 
under that section — Mahendra, 14 C.WN. cxxxviit. However senous an offence may 
be, if it IS bailable and there is no reason, such as the hkebhood of the applicant 
absconding if released on bail, the seriousness of the oSence would not alone justify a 
Court in refusing bail to which a convicted person is entitled under the law — Abdul 
Habib Khan. 29 Cr L J 450. 108 I C 689, 26 A L.J. 363. A I R. 1928 All. 211. 

Court to decide sufficiency of bail: — When the bail is ordered by the Court, 
the duty of deciding as to the sufficiency or otherwise of the bail is with the Court itself, 
and not with the police. If sudi duties are irregularly entrusted to police, two dangers 
are likely to arise; first, a police officer may sometimes be unscrupulous enough to take 
advantage of the power entrusted to him, for the purpose of extortion; and secondly, 
the bringing of false charges against the police. But the Court, when it admits a man 
to bail, IS at liberty to call for a report from the police as to the sufficiency of the 
bail — Gayitn Prosunno, 15 Cal 455. 

1309. Bond: — Bail means security uiUk sureties, whereas the bond referred to 
in the first proviso is a simple recognizance of the principal without any surety. 

Section 496 coupled with the form given m the Schedule to the Code (Form XLII, 
Sch V) contemplates two kinds of security, namely. (1) the simple recognizance of the 
pnncipal, and (2) security with sureties. The worf "bail” is properly applicable to the 
second kind of security and that is the meaning which has been attached to the word 
in the practice and procedure of Courts— Rurfof/ Stallman, 15 C.W.N. 736 (737), 12 
CrL.J. 358. 

Under this section, a Police officer can either demand a bail from an accused or 
accept his own bond rvithout sureties, but under no provirion of the law can he take 
a third party's bond for the appearance of the accused without taking an undertaking 
from the accused himself— IFaikawa Sing*. 109 I.C. 219, AI.R. 1928 Lah. 318, 29 
CrLJ. 491 (492). Such a bond is invalid, and the person executing it incurs no legal 
liability if the accused absconds— /6ri. But see Indar v. Emp., m Note 1317. 

See Karbalat Hussain in Note 240. 

Amount of the security: — The cAject is not to penalise the accused but to en- 
sure his presence in Court and the amount of security must be fixed with due regard to 
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.'the means of the accused and the nature of the offence— C^e/naKd v. Curbakhsh, 
*31 CnLJ. 980, 126 I.C. 615, A.I.R. 1930 Lah. 668. 

• Bond of agent: — ^IVhere the personal attendance of the accused is dispensed 
■ with, a recognizance bond, if deemed necessary, should be taken from him (and not from 
his agent), binding him to appear, either in person or by agent. A Magistrate has no 
legal authority to secure the attendance of the accused, by a bond taken from the agent 
— Lallubhai Jassubkai, 5 B H.C.R. 64. 

Court*fees: — Bail-bonds In criminal cases, recognizances to prosecute or give evi- 
dence, and recognizances for personal appearance or otherwise are not chargeable with 
any court-fee Vide sec. 19, cl. (xv) of the Court Fees Act, 1870 (Act VII of 1870). 

497. (1) When any person accused of any non-bailable 
When bail may be o^^^ce is arrested Or detained without 
taken in case of non-bail- warrant by an officer in charge of a police 
able offence. Station, or appears or is brought before a 

Court, he may be released on bail, but he shall not be so released 
if there appear reasonable grounds for believing that he has 
been guilty of an offence punishable with death or transportation 
for life : 

Provided that the Court may direct that ony person wider 
the age of sixteen years or any woman or any sick or infirm 
person accused of such an offence be released on bail. 

(2) If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there are 
not reasonable grounds for believing that the accused has com- 
mitted a non-bailable offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending such 
inquiry, be released on bail, ob, at the discretion of such officer 
or Court, on the execution by him of a bond without sureties for 
his appearance as hereinaftcr’provided. 

(3) An officer or a Court releasing any person on bail under 
sub-section (J) or sub-section (2) shall record in writing his or 
its reasons for so doing. • 

(4) If at any time after the conclusion of fhc trial of o 
person accused of a non-bailable offence and before judgment w 
delivered, the Court is of opinion that there are reasonable 
grounds for believing that the accused is not guilty of any such 
offence, it shall release the accused, if he is in aistody, on the 
c.vcciitiou by him of a bond without sureties for his appearance 
to hear judgment delivered. 

(5) A High Court or Court of Session and, in the case of-a 
person released by itself, any other Court may cause any person 
who has been released under this section to be arrested and may 
commit him to custody. 

Change: — ^This section has been amended by section 136 of the Cr. P. C. 
JVmendawnt Act, XVIII of 1923. “What we ha« done Is to allow the Court or police- 
officer to release on ball a non-bailable case unless there appear to be reasonable grounds 
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for bebeving that the accused has been guilty of an offence punishable with death or 
transportation, and, as some safeguard against this, we have provided in sub-sec (5) 
for a review by the Sessions Court or the Ui^ Court of any order admitting to bail 
in a non-bailable case" — Report 0 / the Joint Committee (1922). As regards the new 
sub-sec (4), see Note 1312 below. 

1310. Scope of section: — Under ihe old section the general rule was that 
bail was not to be taken in respect of non-bailable offences — Nen$i Hansraj, 8 Bom L R. 
420, 3 Cr.L.J. 499{ Narendia Lai, 36 Cat 166; Har Chand. 10 SL.R. 208, 18 Cr.LJ. 
640. Under the present section, the Legislature by defining the offences under which 
bail IS not to be granted (tur, offences pumshable with death or transportation) has 
practically laid down that bail should ordmanly be granted, and that only in cases of 
heinous offences it will be refused. “This cannot but he regarded as the result of a 
hbeiahsing influence on the pohey of the Legislature, and the discretion of the Courts 
will henceforth be Jess fettered than before" — ^i/agendra Nath, 51 Cal. 402 (417), 25 
CrL.J. 732, 38 CL.J. 288. The new sec 497 0 / ilie Cr. P, Code has been materially 
altered. Under the new section when any petson accused of any non-bailable oSence 
IS arrested, he may be released on bail, but he shall not be so released if there appear 
reasonable grounds for believing that be has been guilty of ‘‘an ofience pumshable with 
death or transportation for life". The words in inverted commas were substituted for 
the words "the offence of which he is accused". This change cannot but be regarded 
as the result of a hberahsing influence on the policy of the Legislature and the discretion 
of the Courts will be less fettered than before. The section draws a distinttion between 
non-bailable offences which are punishable with death or transportation for life and other 
non-bailable offences. In the former case the Magistrate's powers for granting bail are 
restneted, but it is not so in the latter class of cases<-/ftne-£mp. v. Abhatta) Kuttwar, 
40 Cr.L.J. 841 {843}. 183 I.C. 723. 2939 O.W.N. 792. 1939 O.LR. 548. R.O. 54, 
A.I.R. 1940 Oudh 8, 1939 ACr.C. 155, 1939 AW R, (C.C ) 144, 1939 OA. 665. 

The present policy of law is to allow the bail in the case of under-lrial prisoners 
rather than to refuse it. The High Court granted bail where the only reason given by 
the Magistrate for refusing bail was that to grant it would be prejudicmg the case— 
Chulam, 27 Cr.LJ. 302, 92 I.C. 590, A.1R 1925 Lah 510, 7 Lah-LJ. 331. 

In view of the express provision contained m this section, it is not open to Courts 
in India to follow the principles laid down m Uie decisions of English Courts in deter* 
mining matters of bail— JVarendra Lai, 36 CaL 166, 13 C W N 43. 9 Cr.L J. 375, 1 LC. 
7385 Gttl. 29 CrXJ. 470. 

IVhere a person, being accused of a bailable offence, was released on bail but owing 
to changes in the condition of the injured party it appeared later on that he would have 
to be accused of a non-bailable offence, the provisions of sec. 497, Cr. P. C , and not the 
provisions of sec. 496, Cr. P C , came into operation and the Magistrate had power to 
cancel the bail and to remand him in custody— Oijnan Piroo, 38 Cr L J. 93, 165 I C. 923, 
A.I.R. 1936 Sind 187, 1936 Cr.C. 972, 30 SL.R. 131. 

As to distinction between sub-sections (1) and (2), see Note 1311 below. 

There is no provision in the Criminal Procedure Code or in the Extradition Act 
(XV of 1903) authorising a Magistrate to bold a person to bail to appear before a 
tribunal in a State, to which the Extradition Act applies, unless the warrant is endorsed 
under the provisions of sec. 8 of the Act — Balthasar, 33 Cal. 1032. 

As the law stands now, it is no longer the case that bail ought to be refused merely 
because the offence is a non-bailable one. That rule is now restneted to offences pumsh- 
able with death or transportation — Abhram Boh, 28 OC. 220, 26 CrL.J. 12SS, 89 I C 
150. Where the offence in respect to which a person is accused is a non-bailable one 
punishable with transportation for life, stnetiy ^leaking, he ought not to be released 

on bail at all having regard to the provisions of sec. 497 (1), Cr. P. C Gtani Meker 

Stngh v. Emp, 41 Cr.LJ. 138, IM I.C 249, IXJL (1939) 2 CaL 42, 43 CWJs*. 639, 
A.I.R. 1939 CaL 714. But the mere fact that the offence is a serious one is not a 
ground for refusing baiL However serious aa offers may be, if it is bailable and there 
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Is no likelihood of the accused absconding if released on bail, the seriousness of the 
offence would not alone justify a Court in refusing bail — Abdul Babtb, 26 A.LJ. 363, 
?9 Cr.LJ. 450. ^Vhe^e the accused charged with a serious non-bailable offence is an 
old man and is a Government servant, and it is found that if he is not released on 
bail there would be nobody to instruct his counsel in going through the documentary 
evidence and that he would not be able to make a proper defence, held that bail should 
be gmated— Ab/iTQW Ball. 28 O.C 220, 12 OL.J. 394, 26 Cr.LJ. 1286. But this matter 
is left to the discretion of the Court, and the Magistrate may in the exerdse of this 
clscretion refuse to grant bail to a person accused of a non-bailable offence — Junto, 
20 SL.R 136, 27 Cr.LJ. 859 (860). 

The matters for consideration in an application for bail may be enumerated as 
follows: (a) whether there is or is not a reasormble ground for believing that the appli- 
cant has committed the offence with which he is charged, (b) the nature and tlie gravity 
of the diarge, (c) the severity or degree of the punidunent which might follow m the 
particular circumstances in case of a conviction, (d) the danger of the applicant 
absconding if he is released on bail, (e) the character, means and standing of the appli- 
cant, (/) the danger of the alleged offence being continued or repeated, assuming that 
the accused is guilty of having committed that offence in the past, (g) the danger of 
witnesses being tampered with, <fc) opportunity to the applicant to prepare his defence 
and (») the fact that the applicant has already been some months in jail and that the 
trial is not likely to conclude for further several months at least — Hutchinson, 32 
CrLJ. 1271 (1275), 1931 A.LJ. 515, Ind. Rul. 1931 All. 858, 134 I.C. 842, 1931 Cr.C 
12, A.I.R. 1931 All 356, 53 All. 931. These do not appear to have been laid down as 
exhaustive or inflexible tests. It cannot be suggested that any one of those tests would, 
by itself, even in the face of other considerations to the contrary, be conclusive. It Is the 
net result of all the considerations for and against the accused which must ultimately 
decide the matter. Many more wnsiderations can be added, without any attempt to 
make the list exhaustive. Even the extreme youth or old age or sex of the accused may 
be a matter for consideration and so also the state of his health. His previous conduct 
and behaviour in Court, or want of confidence in obtaining reliable sureties or the 
character of the sureties, if indemnified by the accused, may equally be taken into 
account. Even his social status or the position which an accused person occupies in 
relation to the other member of his family, particularly when he is the only adult male 
member, the rest being woman and diildren has also not been lost sight of. Sometimw 
even the fact that he was arrested during the harvesting time has also been 
though, of course, not made the sole ground of release — JoglehaT, 33 Cr.Lj. 91 
135 I.C. 113, 1931 A.LJ. 773. A.IR. 1931 AIL 50i. Ind. Rul 1932 AIL 1, 

892,54 All. 115 (F.B.). Sec also Mahammad Penah. A.I.R. 1934 Smd 131, 28SL.R. 47. 

The main points for consideration in the application for bail arc : — (I) 
riiere is any likelihood of the accused absconding; (2) whether there is any likelihood 0 
the accused tampering with the evidence by threatening the complainant. The 
position or status of an accused person should never be taken into consideration when 
granting or rejecting an application lor bail. It is the duty of the Court to see t^t 
both sides are not hampered. The Court must see that the Crown does not get a free 
hand the accused are not locked up or arc hampered in their defence simply on the 
ground that it is alleged or feared that they will tamper with the evidence — 

V. Abhaira} Kuntcar, 40 Cr.LJ, Stl, 183 I.C. 713, 1939 O.WJJ. 791, 1939 OL.R. 548, 
12 R.O. 54. A.I.R. 1910 Oudh 8. 1939 A.Cr.C 155, 1939 A.W.R. (C.C) 144. 1939 
OA. 665. 

The disCTctionary power of the Court to adndt to bail is not arbitrary but is judicial 
and is governed by established piindples. In deciding whether bail should be granted. 
Court diould con'ider the seriousness of the rtiarge. the nature of the evidence, the 
ses-crity of the punishment presenbed for the offence, and in some instances the charac- 
ter, means and standing of the accused— A*agc«dra Nath. 51 Cal. 402 (416>. 81 IC. 
220, 38 CLJ. 383, 25 Cr.LJ. 732; Tidnom, 27 Cr.LJ. 10G3 (10G6), 97 I C. 39. 
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Magistrates are bound to consider the nature of the oifence charged, the character of 
the esndence against Uie prisoner, and the punishment ^^hich in the event of conviction 
IS likely to be inflicted on the prisoner, >Vbile mere vague allegations that the prisoner, 
if released, will tutor witnesses should not be taken into account, the Magistrate may 
well refuse to enlarge on bail ^\here the pnsoner is likely to intimidate witnesses or 
where there are reasonable grounds for behenng that he will use his liberty to suborn 
evidence — Mohammad Eusoof, 3 Rang. 538 (542), 27 Cr.L J. 401, followed in Nga San 
fltua. 5 Rang. 276, 28 Cr.LJ. 773 (F.B.){ AehhathaT, 27 A.L.J. 927, 30 Cr.LJ. 7 I 85 
Guru, 32 Cr.LJ. 278, 129 I.C. 341, 32 Bom.L.R- 1131, AJ.R. 1930 Bom. 484, 1931 
Cr.C. 1020. Ind, Rul. 1931 Bom, 149} Mohammad, 36 Cr.LJ. 711, 155 I.C 113, 
28 S.L.R. 47, A.IR. 1934 Smd 131; Krishna Chandra. 6 Pat. 802, 28 Cr.L.J. 621} 
or where there are reasonable grounds lor believing that he will get up false evidence 
in support of the defence — AUahrakkto, 35 CrLJ. 144, 146 I.C. 561, AIR. 1933 Sind 
367, 1933 Cr C. 1339. The Court is not called upon to conduct a preliminary trial of 
the case and consider the probability of the accused's guilt or innocence. It would be 
entirely exceeding its function if it did that in any Oetail; but it may incidentally have to 
look at the weight of the evidence against the accused as a necessary part of its proper 
function: that is to enquire whether the giving of the bail as opposed to the arrest of the 
accused might lead to a real danger of his absconding and not appearing to take his 
trial or whether there is any real reason to suppose that he is likely to tamper with the 
witnesses who would be called agamst him— San^osayic v. Public Prosceulor, 26 Cr.L J. 
1593, 90 IC. 665. 22 ML.W. 156. A.I.R. 1925 Kfad. 1224. See also Hardivari. 33 
Cr.L.J. 497. 137 I.C. 514, 33 P.LR. 331, Ind. Rul, 1932 Lah. 344. The necessity of a 
severe punishment in case of conviction is no reason for a refusal to grant bail. Sail 
may be refused if there is reason to believe that the accused may commit a Ocular or 
any othe senous offence wlnle on bail — Achbaibar, 30 Cr L J. 718, 117 I C. 99, 27 A LJ. 
297, A.IH, 1929 All 614, Ind. Rul 1929 All. 675 Persons accused of an offence under 
s 202 read with s. 115, 1. P. C , are not entitled to bail as a matter of right — King-Emp, 
V. Abhairaj Kuntvat, 40 CrL J. 841 (842), 183 I.C 713. 1939 O.WN. 791, 1939 O.LR. 
518, 12 RO. 54, A.IR, 1940 Oudh 8. 1939 A Cr.C. 153. 1939 AWR. (CC.) 144, 
1939 O.A. 665. ^Vhere the accused was charged under see. 307. I P C., and it was 
alleged that the accused might, if left on bail, assail the complainant, he should not be 
released on bail — Natanji Ptemji, 30 BoolLR. 622. 29 CrLJ. 901, 111 IC. 661, A.IR. 
1928 Bom. 244. Where a person is arrested and charged with a serious offence as 
attempt (0 murder, bad should not be allowed: it ■$ not a sufficient reason to allow bad 
on the ground that the injured person is not well enough to be subjected to the ordeal 
of an identification parade and the prosecution is not m a position to state dcflnitely 
whether the person arrested actually inflicted the wound — Prtlam Singh, 33 P.L R. 387, 
1932 Cr.C 579 (580), 33 CrL.J. 335. Ind. Rul 1932 Lah. 245, 136 I.C 709. AIR 1932 
Lah. 433. Where a person has been found guilty of dehberately attempting to shoot a 
man w'llh a revolver, he should not be released on bail on the grounds that he is only 
19 years of age and that it will be unfortunate that he should be associated with bad 
characters in jail if ultimately it is found that he was not guilty An argument of this 
kind certainly has some force, but after all iC is an argument which could be raised m 
almost every case, because respectable men even if they are more than 19 >cars of age 
may suffer deterioration from detention in jad — DbanpaJ, 37 CrLJ. 1017, 164 IC. 703, 
AIR. 1936 All 656, 1936 A L J. 961, 1936 Cr.C 792 Save m exceptional circumstances 
persons accused of crimes punishable with long terms of imprisonment should not be 
released by Magistrates and Sessions Judges on bail The ncher the accused, and the 
more easy it is for him to find bail, the less it is desirable that he should be released, 
and in no circumstances without an order of the Ifigh Court, should any person accused 
of murder be admitted to bail— ffitayaf SingA, 11 Pat. 280, 1932 CrC 522 (524), 133 
I.C. 27. 33 CrLJ. 574. 13 PL.T. 530, A.IR. 1932 Pat 209. Ind. RuL 1932 Pat 162. 

'Reasonable grounds for believing,* etc.! — Persons accused of non-bai'-” 
offences should not be released on bad as a nilk but they may be so released if th' 
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icasons (or believing that the case against them is such that it is not likely to succeed, or 
i{ there are special circumstances justifying bail— 26 CrX.J. 4, 83 I.C. 483, 
A.I.R. 1923 All. 479. This section lays down that a person accused of a heinous 
offence like murder shall not be released oa bail if there appear reasonable grounds for 
believing that he has been guilty of the offence with which he is charged— A^ga San Tin, 
5 Burl.J. 170, 2S Cr.L.J. 188; Jahana. 36 Cr.L.J. 227, 152 LC. 180, 35 P.L.R. 558, 
A.I.R. 1934 Lah, 609, 1934 Cr.C. 941. The fact that the accused has no member in 
his faimly who can look after his case, is no reason whatever to admit him to bail in 
a case of murder— Sri Chand, 35 Cr.UJ. 184, 152 I.C. 802, A.I.R. 1934 AH. 815. 1934 
Cr.C. 998. That one of the two accused, who are borthers, should be given an oppor- 
tunity to arrange for the delence and for funds is no reason for the Sessions Judge to 
grant bail when the High Court has already held that the release of the accused persons 
has led to tampering with the witnesses for the prosecution — Sardar Jahan, A.I.R 1933 
Ail. 895, 1933 Cr.C. 1525. The section says nothing about taking into consid^tion 
the likelihood of the accused person absconding. All that the Court has to consider 
i- whether there are reasonable grounds for believing that the accused is guilty— 
Henderson. 6 LB.R. 172, 19 I.C. 171, 14 Cr.LJ. 171. Other considerations may anse 
in deciding the question as to granting bail, and one of those considerations is whether 
there are any grounds for supposing that the accused would abscond. But the main 
question lor consideration in determining matters of bail is whether there are reasonable 
grounds for beliewng the accused to be guilty — Jamini Mullick, 36 Cal. 174, 13 C.WN. 
5lj Gul. 29 Cr.L.J. 470 ( 471). \Vhether there arc reasonable grounds or not for 
believing that the accused is guilty must be dedded judicially, that is to say, there must 
be tangible evidence on which, if unrebutted, the Court nught come to the conclusion 
that the accused might be convicted— /amini AfuUick, 36 Cal. 174. 

On a complaint under sec. 409, I. P. C, the Magistrate etamined the complainant 
who was not asked and did not state how he proposed to prove the allegations. He 
held no prelindnary enquiry but directed the issue of a warrant of arrest forthwith. 
There was considerable delay in filing the complaint. The accused surrendered to Court 
and applied for bail which nas refused. Held that there was nothing but the statement 
of the complainant, entirely unsupported by any evidence whatsoever and in the parti- 
cular circumstances of the case while there might be reasonable grounds for beliewng 
that an enquiry should be held into the matter, there could not yet appear to be 
reasonable grounds for believing that the accused was guilty of the offence with which 
he had been charged and that the accused should under such drcurostances be granted 
bail— //O'C Yar v. The King. A.I.R. 1937 Rang 474, 172 I.C 176. 

After the accused had been convicted of a serious offence under sec. 120B read rnth 
sec. Z02, 1. P. C., by the unanimous verdict of the jury even though the Sessions Ju S® 
disagreed with the verdict of the jury and made up his mind to refer the matter to me 
High Court, it is desirable that the convicted persons diould be held in custody pending 
the final dedaon of the High Court — Benat Piamanik, 39 C.W.N. 954 ( 960). 

In determining matters of bail, the Appellate Court also should be guided by this 
principle. That Court should not refuse bail on the ground that the accused has been 
sentenced to a long term of imprisonment by the trying Court, or that the granting ol 
bail has a tendency to increase the number ol appeals and of protracting the appellate 
proceedings. The main question for conaderation by the Appellate Court is wheth^ 
there are reasonable grounds for believing the accused to be guilty of the offence charged 
.-Gk/, 29 Cr.LJ. 470 (471), 109 I.C 118, A.I.R. 1928 Sind 142, 22 SL.R. 435. 

The phrase "an offence punishable with death or transportation for life" covers 
not only offences which are punishable with death as udl as in the aUtrnative with 
transportation for life, but al» covers an offence which is punishable with transporalion 
for life but not in the aUcrnalivc with cajMtal punislunent. The phrase must be read 
<f»j/«nc/h f/y, as if it ran. "offence punishable with death, or punishable with transporta- 
tion for life”— A'ga San Httca. S Rang. 276 (FJl.). 28 Cr.LJ. 773 {o\*cmiling hloham- 
mad Euseef, 3 Rang. 538, 27 CriJ, 401); A’aren/i, supra. See also /anki, 33 CfXJ. 
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844, 140 I.C. 59; A.I.R. 1932 Nag. 130, 28 NX.R. 260, 1932 Cr.C. 666,Tild. Rul. 1932- 
Nag. 115, dissenting from Tularam, 27 CrXJ. 1063. 

Proviso: — ^“This clause pro^des for the grant of bail in any case at the dis- 
cretion of the Court, if the accused is a minor, female, sick or infirm person”— Sfa/ewenf' 
of Objects and Reasons (1914), 

1311. Sub'sectlon (2) ; — Sub-secUon (1) applies to a stage when the accused' 
is first brought before a Court or his arrest is brought to the notice of the Courf, and' 
there is httle or no infoimabon before the Court on which it can act. This clause, has 
no reference to an application for bail presented during the tnal, even if it is made before' 
a Magistrate. The appropriate provision apphcable where the investigation or inquiry 
or tnal has been proceeding is sub-secticm (2). The importance of the distinction lies 
in the fact that the relaxation of the lestnction on the powers of the Magistrate under’ 
sub-section (1) eSected by the Amendment of 1923 does not find place in sub-section" 
(2)~Hutchinson, 1931 ALJ. 515, 32 Cr.LJ. 1271 (1275), Ind. RuL 1931 All. 85S, 
134 LC. 842, 1931 Cr.C. 612, A.I R 1931 All 356, 53 All. 931.' 

Bond for appearance: — When a Police officer takes a bond under this section,,, 
he has power to inrjce it a condition of the bond that the accused person shall appear 
before the police} the law does not require that the accused person shall always be 
directed to appear before a Court. When the law enables a Pohce officer to take bonds,, 
that officer can certainly direct the accused to appear before the police. To hold othe^■ 
wise would be to render secs. 499 and 514 meanmgless— /feroai Ram, 1913 P.R. 22, 14' 
CrLJ. 631. But m Chandra Sekkar, 11 CaL 77, it has been held that a bond for, 
appearancpe before a Police officer is void. 

1312. Sub'Section (4) : — The reason (or adding this sub-section has been thus 
stated by Mr. Rangachanar (the mover of ihe amendment): "The reason for this 
amendment is this. As Honorable Members are aware, at the conclusion of the tnal in 
the original Court, oftenumes judgment is not ready for delivery at once, but the (2ourt 
has come to the conclusion, alter taking the verdict of the assessors or the jury m a- 
Ses^ons tnal, or the Magistrate has made up bis mind, that the accused is not guilty 
and therefore proposes to acquit him. As sections 366 and 367 stand, a doubt has been 
expressed whether really the accused could be set at liberty before judgment is actually, 
pronounced”^ — Legislative Assembly Debates, 12th February 1923, page 2206. 

In a case under the old section a tnal was held with the aid of assessors, and they 
gave their opinions that the accused were not guilty. The Sessions Judge then wrote a 
short note setting forth the findings of the assessors, and adding his own finding agreang 
with the assessors that the accused were not guilty, and they were acquitted. At a later 
date he wrote a full reasoned judgment. Held that the procedure was a mere irre- 
gularity curable by section 537 — 5nn£arafutga v Narayan, 45 Mad. 913 (F B.). 

The present sub-section validates such procedure, making it conditional on the 
accused to execute a bond for jus appearance when judgment is to be delivered 

1313. Sub-section (5) — Cancellation of bail: — The Magistrate can cancel 
any bail allowed to an accused person and direct him to surrender, if it appears on the 
production of further evidence that a case is made out against him — Johur Mull, 10 
CW.N. 1093, 4 CrLJ. 221; Jamint Mulliek. 36 Cal 174, 13 C.WN. 51. 9 Cr.L J. 409, 

1 I.C. 910. The High Court and the Court of Session can cancel a bail granted by the 
Subordinate Court. 

But the District Magistrate has no power to cancel a bail and order the re-arrest- 
of a person released on bail by a S«b<»nf»na/c Magistrate — Maung Ba Chxt, A Bur.LT. 
70, 12 CrLJ. 244s Bashir-ud-Dm, 33 CrLJ 752, (7S4), 139 IC 330, AI.R 1932 
All. 327, 1932 CrC 306, Ind. Rul. 1932 AIL 554. Sub-section {5) gives that power 
only to the High Court and the Court of Sessxms. 

In the case of an accused who is released by Police, the Magistrate has no power 
under section 497 (5) to commit him to custody. The words "by itself' must mpr\n 
by the Mapstratc in question — Lakhamsi, 35 CrJLJ. 5S0, 147 IC. 1159, AJt' 
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1933 Sind 331, 27 SL.R. 197. 1933 Cr.C 1078. But the principle of law laid down in 
LaKhamst's case docs not apply and the words “by itself' in this sub-section are of no 
significance where bail was granted by the police and was confirmed by the Court on 
the nc.xt day and was subsequently cancelled by it as the offence with whicli the accused 
was charged, though appearing as a bailable one in the beginning, turned ultimately to 
be a non-bailable one — Osman Piroo, 38 Cr.LJ. 93, 16S I.C. 923, A.I.R. 1936 Sind 187, 
1936 Cr.C. 972, 30 S.L.R. 131. 

Everj* Judge or Magistrate' trying a criminal case has inherent power to see that 
the trial is properly conducted and that the ends of justice are not defeated, and if 
lacts are brought to its attention, whidv suggest that unless the person who is being 
tried is placed under arrest the ends of justice will be defeated, the Court has inherent 
power to direct his re-arrest. Where, therefore, the Magistrate is satisfied that the 
accused has been tampenng with a prosecution xntness, in order to pre\Tnt a repetition 
of the offence he is entitled to direct that the accused be re-arrcsted notwithstanding 
the order for his release on bail which had been passed by anoUier Magistrate who 
dealt with the case at an earlier stage — Rautmal Kanumal, A.I.R. 19-10 Bom. 40, 41 
Bom.L.R. 1232, 185 I.C. 101, l.UR. 1940 Bom. 38. 41 CrI-J. 251. 

The granting of bail in a non-bailable offence is a concesaon allowed to an accused 
person and it presupposes that this pririlcge is not to be abused in any manner and 
that the accused person has not to come into contact with the prosecution witnesses or 
to c.\crt any undue influence on them so as to destroy the cndencc or to minimise Its 
effect against him. It is a sort of trust reposed in him by Court and if It is found that 
he has betrayed this trust in any manner or that he has misued tlic liberty thus 
granted to him by Court he disentitles himself to the prisilcgc so granted. This is more 
specially so when he happens to occupy a dominating position in relation to the witnesses 
concerned and can injure or benefit them by his own fiat. Where, Uicreforc, an accused, 
in making an attempt to approadt the prosecution witnesses and require them to supply 
with Uie gist of the statements made by them to the Police, abused the opportunity 
granted to him by the Court by relearing him on bail, he disentitled himself to enjoy 
the concession any longer and his bail was caneellcd—Ziirca lal Cauba, 37 Cr.LJ. 937, 
161 I.C. 376. A.I.R. 1936 Lah. 730.. 1936 Cr.C 765. 17 Lah. 779, 9 R.L. 110, 39 
P.UR. 56. 

Under this clause, Uie powers of the High Court are confined to cases of persons 
released by the Triel Masislratc. Therefore, there is no jurisdiction in the High Court 
to entertain an application under this clause against an order granting bail passed by 
a Stssions Judge in a case pending before a sub-Maghtratc. But under sec. 561A the 
High Court has inlierent power to Interfere with an order granting bail passed by a Sessions 
Judge— G mIow JUani, 25 Cr.LJ. 1363, 83 I.C 755. A.I.R. 1925 Nag. 228. Where it appears 
that attempts have been made by a prisoner to pcr\-crt the course of justice the High Court 
lias power under set 561A, assuming there to be no power otlierwise, to direct the can- 
cellation of the bail-bond, and that Uxc prisoner be committed to custody — RornfJtfffr 
AT^ifonVoWa. 32 CWJs', 8S9 (892). ttlicn Uic High Court passed an order under sec. 493 
granting bail, that order for bail may be cancelled by the High Court in exercise of 
Uie powers under set 561A without the necused person ha\ing done an>4hing since the 
order to violate any condition on which bail was granted— iVoftammaif Ibrahim, 33 
Cr.LJ. 6St. 138 IC 76S. 1932 A.LJ. 701, A I.R 1932 AU. 531. 1934 CrC 630. Ind. 
RuL 1932 AU. 491. S« also IJashitan. 26 CrJ.J. 4. 83 IC 483. A I.R. 1923 AU- 4^ 
and Sanyasavya v. r«W«c Proseeutor, 26 Cr.LJ. 1593, 90 I.C C65, 22 1^» 

A.I.R. 1925 Mad. 1221. 

Reasons must be recorded for oncctUng the bail. When the Magistrate did not 
state his reasons, the High Court in resdston admitted the accused to bsii—Chertg^raya, 
(1911) 2 M.WX 133. 12 CrJ-J. 503. 

Enhancemenl of bail: — It is open to a Magistrate to demand enhanced bail 
during the course cl the trial if there are dreumstanees which in the opinion of the Magi*- 
Irate call for the course to be taken— AVjftai. 25 CriJ. 1003, 81 I C 715. R. 1924 
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AIL 320. See also Bashir-ud-Dln. 33 CriJ. 752 (754), 139 I.C. 330, A.I.a 1932 All. 
327, 1932 CrC. 306, Ind. Rul. 1932 AIL 554. 

1314. Revision: — Where the Sesdons Court allows the accused to be at large 
on bail, It IS within the jurisdiction of the High Court to consider whether the order 
passed by the Sessions Court should or should not be maintained, and also whether 
under sub-scction (5) the accused should be allowed to continue at large — Pntam Singh, 
33 P.LR. 387, 1932 Cr.C, 579 ( 580), 33 CriJ. 335, A.I.R. 1932 Lah. 433, 136 I.C 709. 
But the Distnct Magistrate cannot revise any order as to bail passed by a subordinate 
Magistrate under this section. If the District Magistrate considers the subordinate 
Magistrate's order to be wrong, he should report it to the High Court — Sadaskw 
Narayan, 22 Eom 549. 

Even the High Court’s power of interference is limited The High Court has 
jurisdiction to interfere in revision, only if the Judge has passed an illegal order. Where 
a Sessions Judge after conridering the evidence thinks that there are no reasonable 
grounds for believing the accused to be guilty of the offence of which he is accused, 
and releases him on bail, the High Court will not go behind this finding and cancel the 
order of the Judge releasing the accused on bail — Tbimma Reddi, 10 M.UJ. 411: Badri 
Prasad, 5 A.L.J. 419, 8 CrLJ. 49. Similarly, if. the Sessions Judge, after considenng 
all the grounds of objection, has in his discretion refused to grant bail in case of a non- 
bailable offence, the High Court will not mterfere and admit the accused to bail under 
section 498— Afgd San Tan, 5 Bur.LJ. 170, 28 Cr.LJ. 188. See also Allahrakbio, 35 
Cr.L J. 144, 146 I.C 561. A.I.R. 1933 Smd 367, 1933 CrC. 1339. The High Court wiU 
be very cautious in interfenng with the disaetion of a Magistrate in case of bail under 
section 497, espeoally where the prosecution has not tendered evidence to connect the 
accused with the offence— /.oJbi/inKm Sangor, Ratanlal 892. 

1314 A. Affidavit: — It is highly derirable that an affidavit supporting an appli- 
cation for bail should set forth in the beginning on what ground bail is desired, and after 
having set forth the ground, the reasons for the ground should be explained — Sri Chand, 
A.I R, 1934 All 815, 3 A W.R. 668. 36 Cr L.J. 184, 152 I C 802, 1934 Cr C 998. 

1314B. Right to argue: Permission to appear and argue one's own applica- 

tion for bail may be granted but this cannot be treated as a precedent for all accused 
persons in all cases — Hutchinson, 1931 ALJ. 51S, 32 CrLJ 1271, Ind. Rul. 1931 AIL 
858, 134 I C. 842, 1931 Cr C. 612, A.I.R 1931 AIL 356. 53 All 931. 

1314C. Explanation: — ^The tiying Magistrate is not entitled to make any 
suggestion or representation in the explanation which he may submit in any case to the 
High Court of anything which is not founded on the record before him— A/awi Krishna, 
34 CW.N. 256. 

498. The amount of every bond executed under this Chap- 
Power to direct ad- ter shall be fixed with due regard to the 
mission to bail or reduc- circumstances of the case, and shall not be 
tion of bail. cxccssive ; and the High Court or Court of 

Session may, in any case, whether there be an appeal on con- 
viction or not, direct that any person be admitted to bail, or that 
the bail required by a police officer or Magistrate be reduced. 

1314D. Scope of section; — ^Under this section the High Court can only 
release the accused on bail or reduce the amount of bail, but cannot order the arrest 
or commitment to custody of any person who has been released on bail by the lower 
Courts-Cufom Jdani. 25 Cr.L.J. 1363. 82 LC 755, A I.R. 1925 Nag 228. The Hi^ 
Court can grant bail in cases pending anywhere m the Preadenej’ — Jumna v. Ramanatkan, 
52 Mad. 52. 55 M LJ. 690, A.I R. 1929 Mad. 29 (30). This section does not specially 
empower the High Court to caned a bail graated by itself. But it can hardly be said 
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Uiat the High Court has no sudi power, when such a power is given to a Sessions Judge 
or Magistrate under sec. 497. Under the unde powers' conferred by sec. 561A, the High 
Court can direct the arrest of a person who has been released on bail under its orders, if it 
appears that he has committed a serious non-bailab!e offence— A/iVra Mahomed Ibrahim, 
1932 A.L.J. 701, 1932 Cr.C. 630. See Note 1313. 

The High Court, in the absence ol any order bj' any Court, has no power to direct 
the offender to be released on bail either under sec. 497 or under sec. 498, Cr. P. C.— 
Srilal AgarioaUa. 44 CX.J. 134 (135). 

Although there is no hard and fast rule, it is desirable that the ordinary practice 
^ould certainly be that the lower Court should first be moved and this is particulary 
desirable in a bail application, where the'^appropnate’ Court to deal with the matter 
is the Court wtuch is going to try the case and where an expres^on Of opinion by a 
supenor Court is likely to prejudice the trial in the lower Conit—Mohi-ud’Din IM 
Badshah v. £«/»., 40 CrLJ. 127, 178 I.C. 632, A.IJt 1938 Lah. 762, 40 P.L.R. 716, 
11 R,L. 482. 

The words “in any case” and “whether there be an appeal on conviction or not" 
cannot be taken to mean that the Court can act once it has reached finality. The 
Code must be read as a whole and rince its scheme is to render a Court iunctus oUicia 
the moment judgment is signed, the section cannot possibly mean that nevertheless 
the High Court has power to release an accused on bail and thus suspend sentence when 
no tribunal is seized of the proceedings — Bashiruddin Ahmad, 38 Cr.L.J. 384, 167 
LC. 373, 9 RN. 182, I.L.R. 1937 Nag. 236, A.IR. 1937 Nag. 181. 

Granting of bail by Appellate Court;— When an accused person has been con- 
victed of a noH'bailable offence by a competent Court after a regular trial, the Appellate 
Court should not ordinarily release the accused on bail unless there is an error of law or 
mistake or mis-statement of fact apparent on the face of the record, or unless there 
exists any of the reasons mentioned in the proviso to sec. 497, (1). But the Appellate 
Court should not refuse to grant bail merely on the ground that the accused has been 
sentenced to a long term of Imprisonment by the trial Court, or that the granting of 
bail has a tendency to increase the number of appeals and of protracting the appellate 
proccedings-GuI. 29 CrXJ. 470 (471. 472), 109 I.C. 118, A.I.R. 1928 Sind 142, 22 
SL.R. 435. 

1315, Powers of High Court and Sessions Court: — This section gives 
the High Court and the Court of Sesrion very wide powers to admit an accused person 
to bail in any case even when he is charged with a non-bailable ofl’ence — Badri Prasad, 
S A.L.J. 419, 8 Cr.L.J. 49; Kamara/u Pandta, 2 IVeir 657. The powers of the High 
Court or the Court of Session given by sec. 498 are not controlled by the statutory 
limitation laid down in sec. 497 of refusing bail if there appear reasonable grounds for 
be!ie%’ing the accused to be guilty of an offence punishable with death or transportation 
for life. The powers in sec. 498 are not fettered by any rules defining the limits within 
which they would be extrdsed, as the powers under 'sec. 497 are — Biskawbhar Nath, 11 
O.L.J. 527, 1 O.W.N. 281, 25 Cr.L.J. 1132; Ilulekfnson. 32 Cr.UJ. 1271, 1931 AXJ. 
515, 53 All. 931, 134 I.C. 842, A.I.R. 1931 AU. 336, 1931 Cr.C 612; Fateh SmiK 
51 AIL 603, 30 Cr.L.J. 697; Achhaibar. 27 A.L.J. 927, 30 Crlj. 718 (719), 117 I-C. 
99. A.I.R. 1929 All. 614, Ind. Rul 1929 All. 675; foglekar, 33 Cr.LJ. 91. 135 I.C 113. 
1931 A.LJ. 773, AJ.R. 1931 AIL Sffl. Ind. Rul. 1932 AU. 1. 1931 Cr.C S93. 54 AIL 
115 (FJJ ). See KrUhan Cepal, 35 CrX-J. 294. 146 IC.10S3, A.I.R. 1933 Lah. 925. 
1933 CrC. 1384, 31 P.L.R. IC^. That discretion is unfettered but of course it cannot 
be exercised arbitrarily but must be exercised judicially. IMierc there is a reasonable 
ground for believing that the accused has been guilt}' of an offence punishable with 
death or transportation for h/e, as regards which the Legislature has thought fit 
to prohibit Magistrates from granting bail at all, the grant of ball by a Sessions 
Judge Of the High Court, who have undoubtedly power under sec. 493, Cr. P. C, is 
to be made not as a general rule but only in exceptional cases. This is particubrly 
so when the accused is on his trial, the prosecution esidence is closed and the Sessions 
Judge has refused to exercise his discretion in bis favour. This is a rule of practice and 
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caution only — JogUkar, supra See also Keshav, 35 Cr.LJ, 539, 147 I.C. 1010, A.I.R. 
1933 Bom. '492. 35 BomLR. 1072. 1933 Cx.C. 1596; Makammed Panah, A.I.R. 1934 
Sind 131, 28 S.L.R. 47. According to the Oi|dh Chief Court the High Court has power 
to release a person on bail in any cas^ that is to say, that the powers in granting 
bail in non-bailable offences is unrestricted, but that power has to be used judicially 
and not in an arbitrary manner — AbkiUTo} Kunwar, 40 Cr.LJ. 841 (843), 183 I.C. 
'713, 1939 O.WN. 791, 1939 O.UR 548, 12 R.O. 54, A.I.R. 1940 Oudh 8, 1939 ACr.C. 
155, 1939 A.W.R. (C.C.) 14;4, 1939 O.A. 6K. The Calcutta High Court also holds 
that although the power of the High Court under this section to grant bail 'in any case’ 
is quite unfettered, still in exerasing its discretion the High Court ought to take into 
consideration the hmitations imposed by section 497 — SouTindra, 37 Cal. 412, 14 C.W.N. 
512. This case has been followed by Nagpur Court in Karim, 27 Cr.L.J. 319. 

(But now the limitations imposed by section 497 are very few). The rule laid down 
in sec. 497 for the guidance of Courts other than High Courts is a rule founded 
upon justice and equity, and orie which should be followed by the High Courts as 
Veil as by every other Court, unless anything appears to the contrary. The extended 
powers given to the High Court under sec. 498 are not to be used to get rid of this 
very reasonable and proper provision of the law— AsAra/ Alt, 42 Cal. 25, 16 Cr.L.J. 
1215. In another case the Calcutta High Court has said that in exercising its discretion 
under section 498 the High Court should not confine its attention to the question 
whether the prisoner is likely to abscond or not Other circumstances may also affect 
the question of granting bail to accused persons charged with crimes of a grave character 
-^Narendra Lai Khan. 36 Cal. 166. 13 C.WN. 43. 9 Cr.L.J 375, 1 I.C. 738. The 
Rangoon High Court holds that although the High Court has absolute direction In 
the matter of granting bail, and it is not bound by the provision of sec 497, stlil 
the Legislature having placed the initial stage of dealing with crimes with Magistrates 
and having in fact enacted that persons accused of non^bailable offences shall not 
be released on bail except under the terms of section 497, the High Court is bound 
'to follow the general law as a rule, and not to depart from it except under very 
special circumstances — Boudville, A.I.R 1925 Rang 129, 85 I C. 43, 26 CrLJ. 427, 
2 Rang. 546 (547); Nga San Httea, 5 Rang 276. 28 CrLJ. 773, A.1 R 1927 Rang 
205. 104 I.C 101 (FB); Hcnderscn. 6 LBR. 172, 19 I C. 171, 6 BurLT. 73. 14 
Cr.LJ. 171; Hlye Yar v. Tke King. Al.R 1937 Rang. 474, 172 I.C. 176. In an 
earlier Sind case it was held that the High Court when passing an order under 
Section 498 was not linuted by the restrictions imposed by scction497; that bail should 
not as a matter of principle be granted m non-bailable cases except in special cir- 
cumstances; and that the discretion given under section 498 was one that should 
be exercised according to the exigencies of eadi case — Harchand, 18 CrL.J 642, 10 
SLR 208. But in a later Sind case it has been held that though section 498 gives 
•wide powers to the High Court of granting bail, it should be interpreted as controlled 
by the provision of see 497 — Cul. 29 Cr.L.J. 470 (471) (following 37 Cal. 412 and 42 
Cal 25). But the principles of law laid down in Harehand's case was quoted with 
approval by the same Court in Mohammad, 36 CrL.J. 711 (713), 155 I C. 113, 
28 S L R 47, A I R. 1934 Sind 131, 1934 Cr C 1067. \Vhen the High Court is concerned 
TOth persons who have been actually convicted, the prinople which will ncccssanly 
guide the High Court in granting bail will be whether there are reasonable grounds 
for believing that the convdets committed the offences in question— SAeiAA Karim, 
27 CrL.J 319. 92 I.C. 703. AI.R 1926 Nag 279. 

The High Court and the Court of Sesdoo can exercise their power of granting bail, 
as soon as the Police have anested the accused and even before the case is sent up to 
the Magistrate — Ebrahim Ahmed, 7 BurX.R 86 They can admit a person to bad es'cn 
where he has been consicted and has not appealed—Badri Prasad, 8 CriJ. <9. 5 A 7- J. 
419. IVhcre the accused relies merely on a technical ground against the probability of 
his conMction, he should not be adMUed to bail — Clive Vuranl, Ratanlal 480. The 
High Court refused to grant bail, where the application for bad contained defaaatory 
.statements and. allegations consisting of attad^ cn the trying .Magistrate and on the 
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public and private conduct ol other officers ot high rank — Clive Durant, 15 Bom. 483, 
and Ratanlal 480. 

WTiere alter an exhaustive enquiry the accused has been committed by a competent 
Magistrate on grave and serious charges relating to non-bailable offences the High 
Court should not lightly enlarge him on bail^Moki-ud-Din Lai Badshah v. Emp, 
40 Cr.L.J. 127, 178 I.C. 632, A.I.R. 1938 Lah. 762, 40 P.L.R 716, 11 RL. 482. See 
also Nash Alt v. Abdul Hamid in Note 1316. 

Grant of bail pending appeal to Privy Council: — Where the accused obtained 
special leave Irom the Privy Council to appeal to that tribunal, and applied lot bail 
to the Judicial Committee, and the Judicial Committee expressed an opinion that the 
matter should be decided by the High Court, whereupon the petitioner applied to the 
High Court lor bail, held that the High Court had jurisdiction to make an order in the 
case releasing the accused on bail, pending the decision of the Privy Council— 5u&roft- 
tnartia Ayyar, 24 Mad. 161. But when in a case the petitioner has no right to appeal 
to the Privy Council, and the High Court has no power to give leai'e to appeal to 
that tnbutial, the High Court cannot after it confirms the conviction of the Court 
below, admit the petitioner to bail, simply because he proposes to apply (but has 
ttol yet applied) to the Judicial Committee for leave to appeal to the Privy Council- 
It cannot do so even under clause ,41 o! the Letters Patent. As soon as the High 
Court confirms the conviction on appeal or reidsion, U becomes functus officio, and has 
no lunsdiction afterwards to grant bail m order that a petition for leave to appeal may 
oe made to His Majesty in Council, or until the petition for leave to appeal to His 
Majesty in Council is disposed of— T mW Telirn, 72 I.C. 362, 24 , Cr.L.J. 362, A.I.R. 
1924 Cal. 64. 50 Cal. 585; Diwan Chand. 1908 P.R 15, 19 P.W.R 1908. 8 Cr.LJ. 89» 
Hanmantrao, 21 N.L.R. 161. A.I.R 1926 Nag. 228, 91 I.C. 1001, 27 Cr.L.J. 185: 
Pilumal 81 I.C. 160. 25 Cr.LJ. 672: Babu Lai Chaukom, 9 RC. 558, 116 I.C. 612, 
1936 Cr.C 1121, I.LR (1937) 1 Cal. 464, A.IR. 1936 Cal. 809. 40 C.WN. 1313; 
BashUuddin Ahmad. 38 Cr.LJ. 384, 167 I.C. 373. 9 RN. 182, I.L.R 1937 Nae. 236. 
A.I.R. 1937 Nag. 181. But when the further stage had been reached by the acceptance 
on the part of the Judicial Committee of the appeal, the powers of the High Court in 
regard to bail would be reidved and fresh seisin of the case with regard to the question 
of bail could be considered — Babu Lai Chaukani, supra. Once, howei’er, leave is 
granted and seisin taken, then section 498, Cr. P. C., expressly empowers the High 
Court to act in the matter, not on Us own motion but on behalf of their Lordships 
ol the Privy Council, Its jurisdiction to that limited extent revives. The highest 
judicial tribunal in the Empire is then seued of the proceedings and it directs a 
Court subordinate to it. as it has every right to do, to perform a function which it 
has authority to perform under this section. The wording of section 498 is wide enough 
to cover that. TTic High Court’s seirin of the proceedings then revives for this limited 
purpose in accordance with well-known rules of procedure — Bashiruddin Ahmad, supra. 
Once the High Court has ordered in a criminal appeal, it becomes fundus officio and 
has no scirin in the case- The seirin may be revived when the Judicial Committee 
has granted leave to appeal. There is a further distinction between a case in which 
the Pni*)' Council in granting leas'e to appeal has also given a direction to the 
appellant to apply to the High Court for bail, and one in which there is no such 
direction. 'The power of the High Court to deal with an application of this sort depends 
on whether it has been directed by the Privy Council to do so or not Once leave 
is granted and seisin taken, his section expressly empowers the High Court to aet 
in the matter not on its own motion but on bthall ol the Privy Council and its 
Jurisdiction to that b'mited extent resnves. The High Court has no power to grant 
bail In this matter, unless it is directed to consider the petitioner’s application for 
bail by their Lordships of the Judicial Committee of the Privy Council which has 
giicn him leave to appeal — Daica Faair SingA V. Emp, 39 CrJ-J. 932, 177 I.C 1001, 
A.1 R I93S Uh. C97. 40 P.L.Tt. 5%. It RX. 3K. 

The High Court has inherent jurisdiction (under sec. 561A) to grant bail to an 
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accused who has filed an application to the Judicial Committee for special leave to 
appeal to the Pnvy Counal but has not yet ditained the leave; but it would be proper 
for the High Court to wait till the Pnvy Council has granted the special leave, and then 
to grant bail on a fresh application being made — Ram Saroop, 49 All. 247, 25 A.L.J. 
97, 27 Cr.LJ. 1377, 98 I C. 593, A I.R. 1927 All. 97. A different view has been takoi 
by the Nagpur High Court It has been held that as regards sec. 561A, Cr. P. C, 
the inherent power of a Court cannot be invoked with respect to any matter which is 
expressly dealt with by the Code. The question of bail has been expressly dealt with, 
and although the matter of bail pending an appeal to the Judicial Committee is not 
there, its provisions on the subject must be regarded as exhaustive. Moreover there 
should not he any resort to inherent power when there are other remedies available. 
The Local Government has ample power to suspend sentence and to release a convict 
on such terms as it chooses to fix. Inherent powers should be used sparingly — 
Bashiiuddin Ahmad, supra See also Baiendta, 39 CLJ 1, where the High Court 
stayed execution of the sentence in order that the appeal to His Majesty in Council 
may not be frustrated. 

1316. Power of Sessions Judge: — ^The Sessions Judge can grant bail to 
‘any person' who has been wrongly convicted by the Magistrate and whose case he can 
either deal with himself or can refer to the High Court. But the words 'any person’ do 
not include a person convicted by the Sessions Judge himself. When a Sessions Judge, 
after convicting the accused, released them on bail pending their appeal to the High 
Court, It was held that he had no junsdiction to do so. This section does not give him 
power to alter or vary his own CTdet—Basuppa, 4 Bom.L.R, 55. 

The Sessions Judge has power to admit the petitioners to bail in any case, e g , on 
a reference under section 123 (2). It stands to r^son that if in the case of a person 
who is convicted and who has preferred an appeal, bail is allowable, bail can similarly 
be allowed in the case of a person against whom an order has been made under 
sec. 118, which order is liable to be revised by the Ses^ons Judge under section 123, 
sub-section (2 ) — Ahmed AH Sardar, 50 Cal 969, 37 CLJ. 595, 24 CrLJ. 953; Mangal 
Singh, 28 CrLJ 657, 103 IC 193, AIR 1928 Lah 189 

As for the powers of the Sessions Judge to grant bail to a person tn appeal from an 
order passed against him under sec 118, Cr. P C , see Note 240 

The mere fact that a committal order has been passed, does not in itself afford 
reasonable grounds to the Sessions Judge for believing that the person so committed is 
guilty of the offence with which he is charged. The Sessions Judge can, therefore, grant 
bail to the accused even after commitment in suitable cases — Nasir Alt v. Abdul Hamid, 
36 Cr L J. 1141, 157 I C. 286, A.I.R. 1935 Pesh. 101. But see Badshah v Emp. in 
Note 1315. 

There is no authonty which authorises a Sessions Judge to reverse an order of the 
High Court in regard to the granting of bail to a particular person before him on tnal 
where no new case for granting bail appears to have arisen after the date of the order 
of the High Court refusing bail to him — Sardar Jahan, AIR. 1933 AIL 895, 1933 Cr.C. 
1525, 35 CrLJ 614, 148 1C, 133 

The admission to bail is a matter witlun the discretion of the Sessions Judge, and 
where the Judge uses his discretion with proper care, the High Court will decline to 
interfere — Badri Prasad, 5 ALJ. 419, 8 CrLJ. 49; Slietkh Kanm, 27 CrLJ. 319, 
92 I C. 703, A I R 1926 Nag. 279. 

The direction of the Sessions Judge that the petitioners are to show cause why 
their bail should not be enhanced, is not proper, where it proceeds solely on the baas 
that the petitioners had challenged the order of the trying Magistrate under section 5, 
Identification of Prisoners Act, directing measurements and photographs of the peti- 
tioners to be taken The question whether there is any valid reason for enhancing the 
bail granted to them should be left to the Magistrate who might very well deal with 
the matter of enhancement of bail on materials placed before him—/. E. Cubbay, A.I.R, 
1935 Cal. 65, 40 C.W.N. 415. 
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' ' 499. Before any person Is released on bail or released on 
his own bond, a bond for such sum of 
^surSiS? money as the police officer or Court, as the 

case may be, thinks sufficient shall be exc- 
.cuted by such person, and, when he is released on bail, by one 
or more sufficient sureties conditioned .that such person shall 
attend at the time and place mentioned in the bond, and shall 
continue so to attend until otherwise directed by the police-officer 
or Court, as the case may be. - 

(2) If the case so require, the bond shall also bind the person 
’released on bail to appear when called upon at the High Court, 
'Court of Session or other Court to answer the charge. 


1316A. Scopes— The proviaons of this section are rot exhaustive and do not 
override the inherent powers of the High Court in matters of bail. There are no 
restrictions on the High Court in the matter of imposing conditions on wWch it 
’grants bail. It is open for instance to the High Court in granting bail, where an 
tccascd has been convicted by making a seditious speech, to impose the condition 
'that the accused should abstain from addressing any public meeting or publishing 
any matter until the decision of the appeal There is no irregularity in the High 
Court directing that the sureties shall be responsible for the production of an accused 
person on bail in the High Court and for his subsequent production in the Court of 
tJie District hfagistrale of the district where he was tried to hear the rescr^td 
Judgment in his appeal— Umteo, AJ.R. 193S Nag. 420 (421), 40 Cr.LJ. 464, 
180 1 C. 608, 1.L.R. 1939 Nag. 170, 11 RN. 387. See also Ham Bilos v. Bmp.. A.LR. 
1940 Pat. 375, 185 I.C 593, 1940 P.W24. 151, 21 Pi.T. 194. 41 Cri.J. 214. 
i The Calcutta -High Court has -taken a different view in the matter. It has held 
that the only condition contemplated by a ball bond is a condition for attendance In 
Court. A bail bond in which any other condition («.g , an undertaking for good 
behaviour such as that the accused will not deliver any speech until the disposal of 
.the case under section 124A, I. P. C., against him) is Included, cannot be regarded 
as a bond under the Code and cannot be forfeited by the Magistrate under sec. 514, 
Cr. P. Code— Gwni Meker Singh v. Emp.. 41 CrL.J. 138. 185 I.C 249, A I.R. 1939 
CaL 714. IL.R. (1939) 2 CaL 42. 43 CWJ4. 639. The procedure which should be 
•adopted in a case. of this sort is for the Police to bring to the notice of the Court 
the fact that there has been a •violation of the undertaking'in order that the Court 
may thereupon cancel the bail bond in the exercise of its inherent jurisdiction. It Is 
'also possible that by violating the undertaldng the accused nay commit a contempt 
of C^rt An undertaking, not to make a speech, should not be imported Into the 
bail bond and the bond cannot be forfeited under section 514, Cr. P. C, on breach 
of Uat condition — Ibid. 

1316B. Power to accept sareties, if can be delegated to another 
.Magistrate:— The granting of bail is a judicial act and not a ministerial one: and 
no judicial function can be delegated to another in the absence of an express provision 
of law, or of some rule haring the force of law. The proceedings entail sornclhing 
.raore than the mere passing of aa order. The Judge or Magistrate who grants bail has 
to be personally satisfied in his ju^cial capacity that the siutUes produced arc reliable 
‘and -sohfnt and also that the persons who rign ore actually the persons they purport 
‘to be. Fraudulent impersonation is not unknown in these matters. It follows he 
cannot delegate this responsibility to another, unless the law expressly empowers him 
to do so. The STrj' faa that secs. 60, 76 (1), 85 and 86, Cr. P. C, which allow a 
bond to be executed before a Magistrate or person not seised of the proceedings, were 
deemed neecssarj’ by the Legislature Indicates that they arc exceptions, and not part 
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of the general law. The sureties roust appear before Iiim and satisfy him of their 
solvency and their identity, except in so far as they are expressly authorised to do 
otherwise by some express rule or proviaon of law — Banarstdas, 38 Cr.LJ. 633, 168 
I.C 876, LLR 1937 Nag. 168, 9 RN 275 

Acceptance of sureties: — -The surety bond is something more than a mere 
contract uith the Crown. The parUcs to a contract are not bound to enter into itj 
nor are the results which flow from one the same. Provided certain conditions are 
fulflUed, a Magistrate is bound to grant bail It is a right to which the accused is 
entitled and not a mere fav-our. That at once removes the matter from the realm 
of contract So also the hfagistrate is bound to accept the sureties produced, provided 
they are properly identified and are solvent, and reliable. He cannot, for instance, 
reject them on the ground of thar political views— f&id. 

1317. Time and place: — If a bail-bond fixes neither the time for the pro- 
duction of the prisoner, nor the place of appearance it cannot be forfeited for the 
non-appearance of the pnsoner — Chattar Singk, 1885 A.W N. 44. Bail proceedings are 
special proceedings about which there are speafic directions in the Code, and they must 
be strictly followed This section slates that the time and place at which the accused 
is to appear must be mentioned m the bond, and the second clause of this section states 
that if the accused is to appear in some other Court the bond must expressly say so. 
It is not open to Courts to depart from these express provisions. Where in the printed 
bond executed by the accused as well as the surety, there is no mention of the Court 
in which the accused is directed to appear, it is impossible to enforce the vague and 
slovenly bond of this character— Cfnfirram, 38 CrJ-.J. 109, 165 I.C, 825, A.IR. 1936 
Nag. 243, 1936 CrC. 1037, I L R. 1937 Nag 137; Btakma Nond v. Emp., A.IR 1939 
AIL 682 (684), 1939 A.LJ 779, 184 IC 662. 1939 A.W.R. (H.C.) 696, 1939 A.CrC. 
164, 41 Cr.L J. 85 See also Imarat MclUk in Note 1333. 

There is nothing illegal in requiring the accused to bind himself to appear from 
the date of the execution of the bail-bond on every day until the case is disposed of. 
No notice is necessary before proceeding to enforce the penalty if default is made— 
Anonymous, 6 AfHC.R. App. 38, 2 Weir 662. 

If no day is speafied in the bond but the day is to be a day of which notice is 
to be given thereafter, reasonable notice mu^ be given to enable both the accused 
and the surety to attend — Faiehckand IVadkumol v. Emp., A.I.R. 1940 Sind 136 
(137), 41 CrL.J. 802, 189 I.C. 800. 

Where the accused lumself did not execute a bond for his appearance but a third 
person executed a bond as a surety, the bond was in accordance with the provisions 
of this section and the surety was amenable to the penalties contemplated by law in 
the event of lus failure to produce the accused. It was not necessary as a condition 
precedent that there should has-e been a bond executed by the accused himself — Reoli 
Prasad, 36 Cr.L.J. 297, 153 I.C. 155, A.I.R. 1934 All. 1046, 1934 Cr.C. 1329. The 
same High Court took a different view in Biahma Nand v. Emp , supra. It has been 
held that when a person is released on bail he must himself execute a bond. The 
law docs not contemplate any person being released on bail without executing a bond 
himself merely upon an undertaking or secunty given by a surety. The only exception 
to this rule is to be found in sec. 514B, Cr. P. Code. It is incumbent under sec 499, 
Cr. P. C., to get a bond executed by the person who is released on bail and unless 
that is done there can be no vahd bond by a surety alone. See also Wadhaua Sinih 
V. Emp. A.IR. 1928 Lah. 318. 10 A.ICrJl. 247, 109 IC. 219. 29 CrJ..J. 491. The 
recent view of the Lahore High Court, bojwer, is that section 496, Cr. P. C, does 
not state that a person released on bail must give a bond himself. Nor is there 
an>lhing requiring such a bond first principles. The person gis-ing hail enters 
into a contract with a penalty clause to produce the accused person before a Ma^strate 
when called upon. The person giving bail is the prindpoL The person for whom 
bail is gi\cn is the subject of the contract If the person giving bad fails to ^ ' 

Cr.— 103 



J632 


JHEICODE OF CRIMINAL.PROCEDURE (Chap. XXXIX. 


' ■ 499. Before any person Is released on bail or released on 
, his own bond, a bond for such sum of 
surSiS^ accused and j^oney as the police officer or Court, as the 
case may be, thinks sufficient shall be exe- 
•Cuted by such person, and, when he is released on bail, by one 
or more sufficient sureties conditioned .that such person shall 
attend at the time and place mentioned in the bond, and shall 
continue so to attend until otherwise directed by the police-officer 
or Court, as the case may be. - 

(2) If the case so require, the bond shall also bind the person 
‘released on bail to appear when called upon at the High Court, 
'Court of Session or otffier Court to answer the charge. 

1316A. Scope: — The proviaons of this section are not exhaustive and do not 
override the inherent powers of the High Court in matters of bail. There are no 
Testrictions on the High Court in the matter of imposing conditions on which it 
grants bail. It is open for instance to the High Court in granting bail, where an 
accused has been convicted by making a seditious speech, to impose the condition 
'that the accused ahould abstain from addressing any public meeting or publishing 
any matter until the dedrion of the appeaL There is no irregutarity in the High 
‘Court directing that the sureties diall be responsible for the production of an accused 
person on bail in the High Court and for his subsequent production in the Court ol 
tile* District Magistrate of the district where he was tried to hear the reserved 
.'judgment in his appeal— Umtao, A.IJI. 1938 Nag. 420 (421), 40 CrXJ. 464, 
180 I.C 608. ILR, 1939 Nag. 170. U RN. 387. See also Fm Silas v. Emp., A.I.R 
1940 Pat. 375, 185 l.C. 598, 1940 161, 21 PJ-.T. 194. 41 Cr.L.J. 214. 

■ The Calcutta -High Court has -taken a different view in the matter. It has held 
that the only condition contemplated by a hail bond is a condition for attendance In 
Court. A bail bond in which any other .condition (eg., an undertaking for goo“ 
behaviour such as that the accused will not deliver any speech until the disposal of 
.the case under section 124A, I. P. C., against him) is included, cannot be regarded 
as a bond under the Code and cannot be forfeited by the Magistrate under sec. 51^ 
Cr. P. Code— Gwni Meher Sirtgh v. Emp.. 41 Cri.J. 138, 185 I C. 249. A-IR- 1^ 
Cal. 714, ILR. (1939) '2 Cal. 42, 43 C.W,N. 639. The procedure which should be 
■adopted in a casejsf this sort is for the Police, to bring to the notice of the Court 
the fact that there has been a violation of the undertaking in order that the wurt 
may the.reupon cancel the bail bond In the exercise of its inherent jurisdiction. It s 
'also ^ssible that by violating the undertaking the accused may commit a wntemp 
of Court. An undertaking, not to make a speech, should not be imported into the 
bail bond and the bond cannot be forfeited under section 514, Cr, P, C., on breach 
of that condition— /hid, ' ^ 

1316B. Power to accept sureties, if can be delegated to another 
, Magistrate:— The granting of bail is a judidal act and not a ministerial one; ana 
no judicial function can be delegated to another in the absence of an express provision 
'of law, or of some rule having the force of law. The proceedings entail something 
. more than the -mere passing of an order. . The Judge or Magistrate who grants bril has 
to be personally satisfied in his judicial capacity that the sureties produced are reliable 
‘and solvent and also that the persons who sign are actually the persons they purport 
'to be. Fraudulent impersonation. is not unknown in .these matters. It follows h« 
cannot delegate this responsibility to another, unless the law expressly empowen him 
to do so. The very fact that 'secs. 60, 76 (1), 85 and 86, Cr. P. C., which allow a 
bond to be executed before a Magistrate or person not seised of the proceedings, were 
■ deemed necessary by the" Legislature indicates that they are exceptions, and not part 
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of the general law. The sureties nmst appear before him and satisfy him of their 
ailvency and their identity, except in so far as they are expressly authonsed to do 
othenvise by some express rule or provi»on of law — Banarsidas, 38 CrLJ. 633, 168 
I.C. 876, I.LR 1937 Nag. 168, 9 R.N. 275. 

Acceptance of sureties: — The surety bond is something more than a mere 
contract uith the Crowm. The parties to a contract are not bound to enter into it; 
nor are the results uhich flow from one the same Provided certain conditions are 
fulfilled, a Magistrate is bound to grant baiL It is a right to which the accused Is 
entitled and not a mere favour. That at once removes the matter from the realm 
of contract So also the Magistrate is bound to accept the sureties produced, provided 
they are properly identified and are solvent, and reliable. He cannot, for instance, 
reject them on the ground of their political v^ews — Ibid. 

1317. Tlrtie and place: — U a bail-bond fixes neither the time for the pro- 
duction of the prisoner, nor the place of appearance it cannot be forfeited for the 
non-appearance ot the prisoner — Chattar Smzh, 1885 A \V N. 44 Bail proceedings are 
special proceedings about which there are specific directions in the Code, and they must 
be stnctly followed. This section states that the time and place at which the accused 
IS to appear must be mentioned in the bond, and the second clause of this section states 
that if the accused js to appear in some other Court the bond must expressly say so. 
It is not open to Courts to depart from these express provisions. Where in the printed 
bond executed by the accused as well as the surety, there is no mention of the Court 
in which the accused is directed to appear, it is impossible to enforce the vague and 
slovenly bond of this character — Chitaiam, 38 Cr L J. 100, 165 I.C. 825, AIR. 1936 
Nag. 243, 1936 Cr.C. 1037, I L R 1937 Nag 137; Braknio Nani v. Bmp , A I R. 1939 
All. 682 (684), 1939 ALJ. 779. 184 IC 662, 1939 A.W.R. (HC) 696, 1939 ACr.C 
164, 41 CrLJ. 83. See also Imaiat MaiUk in Note 1333. 

There is nothing illegal in requiring the accused to bind himself to appear from 
the date of the execution of the bail-bond on every day until the case is disposed of. 
No notice is necessary before proceeding to enforce the penalty if default is made— 
Anonymous, 6 M H C R App. 38, 2 Weir 662 

If no day is specified in the bond but the day is to be a day of which notice is 
to be given thereafter, reasonable notice must be given to enable both the accused 
and the surety to attend — Fatehchand Wadhumal v. Emp., A.I.R 1940 Sind 136 
(137), 41 Cr.LJ. 802, 189 I.C. 800. 

Where the accused himself did not execute a bond for his appearance but a third 
person executed a bond as a surety, the bond was in accordance with the proviaons 
of this section and the surety was amenable to the penalties contemplated by law in 
the event of his failure to produce the accused. It was not necessary as a condition 
precedent that there should have been a bond executed by the accused himself — Reoli 
Prasad, 36 Cr.Lj. 297, 153 I a 155, A.I.R 1934 All 1046, 1934 CrC 1329. The 
some High Court took a different siew in Brahma Nand v Emp., supra. It has been 
held that when a person is released on bail he must himself execute a bond. The 
law docs not contemplate any person being rdeased on bail without executing a bond 
himself merely upon an undertaking or secunty given by a surety. The only exception 
to this rule is to be found m sec. 514B. Cr P. Code. It is incumbent under sec. 499, 
Cr. P C , to get a bond executed by the person who is released on bail and unless 
that is done there can be no valid bond by a surety alone. See also Wadhaua Smzh 
V. Emp, AIR. 1928 Lah. 318, 10 AICrR 247. 109 I.C 219, 29 Cr.L.J. 491. The 
recent view of the Lahore H/gh Court. howei'W, is that section 496. Cr. P. C, does 
not state that a person released on bail must give a bond himself. Nor is there 
anj-ihing requinng such a bond on first principles. The person gi\-ing bail enters 
into a contract with a penalty clause to produce the accused person before a Magistrate 
when called upon. The person gfting bail is the prindpaL The person for whom 
bail is given is the subject of the contract If the person gi\-ing bail fails to perform 
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his contract then the penalty clause may be put into operation against him, although 
as in other contracts with a penalty clause xt is not necessary to exact the penalty 
in m—Indar v. Emp.. A.I.R. 1940 Lah. 339, 42 P.L.R. 411, 41 Cr.LJ. 958, 190 
I.C 688. 

Verbal direction to appear: — By the terms of a bail-bond the defendant bound 
himself to appear 'on the first day of inquiry or at other times required'. He appeared on 
the first day of the inquiry and was verbally directed to appear on a subsequent date, but 
failed to do so. It was held that the amount secured by the bond could be legally 
forfeited by reason of such non-attendance — Haslavcnam Subba Reddi, 2 Weir 658. 

Sufficient sureties: — The Magistrate will not be committing an illegality in in- 
sisting that, in the light of the provisions laid down in sec. 514, Cr. P. C., that security 
alone can be termed sufficient which is backed by movable property of the value of 
the amount secured — K. L Gauba v. Emp., 38 Cr.LJ. 955 (957), 170 I.C. 586, 18 Lah. 
114, 10 RX. 135, 39 P.L.R. 643, A.I.R. 1937 Lah. 411. 

Omission of date by surety: — In a bail-bond, the accused person bound himself 
to appear on a specified date, and below his signature was the undertaking by the surety 
that he would cause the accused to appear, but this decJarstion did not mention the 
date for the accused’s appearance. 'The accused having made default, the security was 
forfeited. It was held that the bail-bond and the undertaking by the surety should 
be read as one document, and the undertaking should be read as refemng to the date 
mentioned in the portion of the bond agned by the accused, that the omission of date 
by the surety was immaterial, and that therefore the security was rightly forfeited— 
Mappillai Kader, 19 CrL.J. 687, 46 I.C 47 (Mad.). 

Appearance before Police:— The words 'until otherwise directed by the Police 
tfficer’ ^ew that a bond under sec. 497 may require the accused to appear before the 
Polieef the direction as to appearance is not limited to appearance before a Court— 
Kansai Ram, 22 P.R 1913, 14 Cr.XJ. 613. 

500. ( 1 ) As soon as the bond has been executed, the person 

for whose appearance it has been executed 
tod?"*^'*® shall be released; and, when he is in jail, 

the Court admitting him to bail shall issue 
an order of release to the officer in charge of the jail, and such 
officer on receipt of the order shall release him. 

(2) Nothing in this section, section 496 or section 497 shall 
be deemed to require the release of any person liable to be detained 
for some matter other than that in respect of which the bond 
was executed. 

1317A. Released: — ^When a Court orders the release of an accused under 
this section, it has no right or power to pul any restrictions on the accused’s movements, 
and obtdously when an accused person is released on the suretyship of another, the 
intention is that the surety should have control over his movements Otherwise there 
is no sense in making the surety responsible for the attendance of the accused in 
Court. Therefore the order of the Magistrate that the accused should be kept in 
the Mahila Ashram relieves the surety of Ws responsibility under the bond as the 
accused is not actually "released” That is to say, she is not released within the 
meaning of this section, and this being so, the surety is not bound by the terms of his 
bond— Ragfcwbar Dayal v. Emp, 39 CriJ. 219 (220), 172 I.C 862. A.IR. 1938 
Oudh 81. 10 R.O. 195, 1938 O.WN. 46, 1W8 O.L R. 31, 13 Luck. 720, 1938 A Cr.C. 7, 
1938 O.A. 75. 
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501. If, through mistake, fraud or otherwise, insufficient 
Power to order suffi- sureties have been accepted, or if they 
dent bail when that first afterwards become insufficient, the Court 
taken is insufficient a warrant of arrest directing that 

the person released on bail be brought before it and may order 
him to find sufficient sureties, and, on his failing so to do, may 
commit him to jail. 

1318. Scope: — ^This section applies only to a case where there were sureties; 
it does not apply where the accused was let out on his own bond, without any surety 
—KaTullian Ambalam, 38 Mad. 1088, 17 Cr.L.J. 132, 33 I C. 308. 

Insufficient sureties: — A Magistrate is justified in increadng the amount of bail 
if by inquiry the case turn out to be more senous than he at first imagined — Stia Ram v. 
Govind, 66 P.LR. 1912, 13 Cr.L.J. 474, 15 IC. 314. 


502. (1) All or any sureties for the attendance and ap- 
. ... pearance of a person released on bail may 

at any time apply to a Magistrate to dis- 
charge the bond, either wholly or so far as relates to the 
applicants. 

(2) On such application being made, the Magistrate shall 
issue his warrant of arrest directing that the person so released 
be brought before him. 

(3) On the appearance of such person pursuant to the 
warrant, or on his voluntary surrender, the Magistrate shall 
direct the bond to be discharged either wholly or so far as relates 
to the applicants, and shall call upon such person to find other 
sufficient sureties, and, if he fails to do so, may commit him to 
custody. 


Where a surety has applied for cancellation of the bail-bond and the Magistrate 
has received the application there is no other alternative left to the Magistrate than 
to cancel the bail-bond. There is no need to hear the application on the ments, and 
the Magistrate cannot dismiss it because of the an>licant’s failure to attend and plead 
— Narayan Shtviam, 9 BomLR 1285, 6 CrLJ. 385 This section does not provide 
for a Magistrate discharging a surety so soon as he applies. The Magistrate shall 
issue a warrant directing the arrest of the accused, and only on the appearance of 
the accused before him shall the Magistrate then discharge the surety. He cannot 
discharge the surety before the accused ap^iears or is brought before him — Fatekchand 
Wadhumal. AIR 1940 Sind 136, 41 CrLJ 802. 189 I C 800, I.L.R. 1940 Kar. 479. 
^Vhere a surety applies for discharge ol his bond «id the arrest of the accused, a Magis- 
trate cannot forfeit the security bond without complying with the proviaons of sub-sec. 
(2) of this seaion — Gurmukh, 27 Cr.L.J. 848, 95 I C 768; Tka Maung, 38 CrLJ. 1010, 
171 I C 80, 10 R R 130, A.I.R. 1937 Rang. 244. There is nothing in this section that 
it IS the duty of the sureties to surrender the accused persons if they feel that they are 
unable to carry out their obligations — Tka Maunz, supra. 
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CHAPTER XL. 

Of Commissions for the Examination of Witnesses. 

503. ( 1 ) "Whenever, in the course of an inquiry, a trial or 
When attendance of’ ^”7 proceeding under this Code, it 

witness may be dis- appears to a Presidency Magistrate, a 
pensed with. District Magistrate, a Court of Session or 

the High Court that the examination of a witness is necessary 
for the ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, expense or in- 
convenience which, under the circumstances of the case, would 
be unreasonable, such Magistrate or Court may dispense with 
Issue ef cunmiissta Such attendance and may issue a commission 
and procedure there- to any District Magistrate or Magistrate of 
the first class, within the local limits of 
whose jurisdiction such witness resides, to take the evidence of 
such witness. 

(2) When the witness resides in any Indian State or tribal 
area in which there is an officer representing the Central Govern- 
ment or the Crown Representative the commission may be issued 
to such officer. 

(2A) IVhcn the witness resides in British Burma, the 
commission may be issued to any District Magistrate or Magis- 
trate of the first class within the local limits of whose jurisdiction 
in British Burma such witness resides. 

(3) The Magistrate or officer to whom the commission is 
issued, or, if he is the District Magistrate, he, or such Magistrate 
of the first class as he appoints in this behalf, shall proceed to the 
place where the witness is or shall summon the witness before 
him, and shall take down his evidence in the same manner, and 
may for this purpose exercise the same powers, as in trials of 
warrant cases under this Code. 

(4) Where the commission is issued to such officer as is 
mentioned in sub-section (2), he may delegate his powers and 
duties under this commission to any officer subordinate to him 
whose powers are not less than those of a Magistrate of the 
first class in British India, 

Amendment: — In sub-section (2) for "the territories of any Prince or Ouef 
in India" the words "any Indian State or tribal area” and for "British Indian Govern- 
ment” the words "the Central Government or the Crown Representative" have been 
substituted, by the Government of India (AdaptaUon of Indian Laws) Order, 1937. 

Sub-section (2A) has been inserted by'thS Code of Criminal Procedure (Amend- 
ment) Act. 1940 (Act XXXV of 1940} wluch comes into force on such date as the 
Central Government may, by notiheation in the oflicial Gazette, appoint in this behalf. 

1319. Scope of section: — ^Thls section provides for the issue of a commission 
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to examine a witness in Bnti^ India or in the temtories of any Prince or Chief in 
India in ^hich there is an officer representing the British Government This section does 
not provide for the examination of a vntness residing outside India — Moorga Cketty, 5 
Bom. 338; Corporal Allen, 10 Cr.LJ. 571, 4 I.C. 400; Abdul Gani, 49 Bom. 878, 27 
Cr.LJ. 114 (116), 27 Bom.L.R. 1373; Fazal Rahman Khan, 37 CrXJ. 618, 162 IC. 
270, AI.R. 1936 Pesh. 101, 1936 Cr.C 311. 

Burma has ceased to be part of Bntish India. Therefore this section does not 
empower the District Magistrate to issue a commi^on for the examination of any 
witness in Burma — Nacktappa Chetty v. Nachtappa Chetltar, A I.R, 1938 Mad. 192, 
1937 M.Cr.a 318, 1937 M.W.N. 1132, 46 ML.W. 703, 171 I.C 931, (1937) 2 ML.J, 
802, I.L R. 1938 Mad. 455, 39 Cr.L.J. 27. In order to remove this difficulty sub-f 
section (2A) has been inserted by the Code of Criminal Procedure (Amendment) 
Act, 1940 (Act XXXV of 1940). This sub-section now empowers the British Indian 
Courts to issue commissions to any District Magistrate or Magistrates of the first 
class in BntiA Burma to take evidence of persons residing within the local limits of 
his iunsdiction. 

In Suppaya Chctlyar v. Karuppaya PUlay, A.1 R 1937 Rang. 528 (530) 
Mackney, J., also observed: "As regards the question of summomng witnesses residing 
in Madras, it has been pointed out to me that it is to say the least of it doubtful, 
whether, now after Isl Apnl when this country no longer forms part of the Indian 
Empire, summons could be issued to persons residing out of Burma, and even whether 
there is any procedure for the issue of commission for the examination of these 
witnesses." 

The High Court has no authority in a criminal case to issue a commission or a 
letter of request to the English Court for the examination of a witness residing in 
England— CoTPerof Allen, 10 CrLJ. 571, 4 I C. 400 (All). 

A Criminal Court in Bntish India has no junsdiction to issue a commission to 
an officer representing Bntish Indian Government resident in the territory of an Indian 
State for the purpose of examining the Ruling Prince of that State Section 503 (2) 
has no application to a Ruling Pnnce of an Indian State — Cheda, 34 CrLJ. 795, 
144 I C. 582, 10 0,W.N 234, A I R 1933 Oudh 181, 1933 Cr.C 384, Ind. Rul. 1933 
Oudh 270, 8 Luck. 439, where A. M. Jacob, 19 Cal. 113, was distinguished on the 
ground that commission was issued m that case with the express consent of the Ruler. 

This section relates to the issue of a commission to a Distnct Magistrate or a 1st 
class Magistrate; and the Distnct Magistrate or 1st class Magistrate can proceed to the 
place where the witness resides But the Distnct Magi^rate cannot direct a subordinate 
Magistrate, before whom the case is pending to go to the house of a witness to examine 
hint Even if it were to be construed as an order for examination by a Commissioner, 
the District Magistrate had no Junsdiction to make such an order except on a reference 
made to him under section 506 — Chalo, 2 SLR 8, 10 CrLJ 211. 

IVhere no wnt of commission was issued and there was no return to the commission 
but the evidence was merely placed on the record without comment, the High Court 
was not prepared to talie the evidence into consideration — Z,Qc/i»ii Lai, 1922 PatHCC. 
159, 23 CrLJ 218, 65 I.C 1002. 

Tn the course of inquiry’: — A committing Magistrate is competent to examme 
a witness in the course of the inquiry before himself. But after makmg the order of 
oimmittal, he has no junsdiction to issue a coounission for taking evidence so tha t; 
it might be available at the trial before the Court of Session or High Court After 
a commitment is made, application for the examination of witness on commission must 
be made to tlie High Court or to the particular Judge exerasing ongmal criminal 
jurisdiction in the High Court or to the Court of Session, as the case may be — Jacob, 19 
Cal. 113; Ramchandta Covind, 19 Bom. 749. 

‘Witness': — ^The section relates to coxnmi^on for the examination of witnesses. 
In the preliminary stage of a proceeding a complainant is not a witness, and a 
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commission cannot be issued for his exanunation — Sarb Dayai, 10 P.R. 1896. But if a 
complainant calls himself to testify to matters Tritfaln his knowledge, he will as regards 
such testimony be a witness for the prosecution and the issue of commission for his 
examination is perfectly legal — Mtrza Abdul, 14 Cr.L.J. 3, 1913 P.W.R. 11. The terms 
of this section are very wide. They refer not only to an inquiry or trial, but to any 
proceeding. This section authorises the examination of any witness, and a complainant 
is certainly a witness — Abhoyesuiari v. Kishori Mohan, 42 Cal. 19, 18 C.\V.N. 1020, 15 
Cr.L.J. 348. 

Witness residing wthin jurisdiction: — ^There is nothing in the language 
of this section to support the contention that the Court has no authority to examine 
a witness on commission when he is within the Court’s jurisdiction — Bal CangadhoT 
Tdak, 6 Bom. 285. See also Hem Coomatee, 24 Cal. 551, 1 C.W.N. 333. 

It is doubtful whether a Presidency hlagistrate or the High Court has power 
under this section to issue commission for the examination of a witness in a Presidency- 
town, because there is no "District Magistrate or Magistrate of the first class” in a 
Presidency-town to whom the commisaon can be issued. But there is nothing to 
prevent a Presidency Magistrate from examining a witness residing within his juris- 
diction, at some place other than the Court-house — Hem Coomatee, 24 Cal. 551, 1 
C.W.N. 333. 

Expert wtnesses: — ^Vhere an expert in handwriting appears to be the principal 
witness in the case, he ought not to be examined on commission but should appear 
before the Court— A/cCraUi v. Braehis, 1911 M.Wj;. 97. 9 I.C. 347, 12 Cr.L.J. 64, 9 
M.L.T. 334. The evidence of a handwriting expert has always to be carefully weighed 
but when given on commission, in the absence of the accused, its value is very con- 
siderably reduced-N«f Dm, 29 CrXJ, 377, 108 I.C. 369, 10 LaluLJ. 235, A.I.R 1928 
Lah. 533. 

1320. Pardanashin ladies:— A pardanashin lady has a right, as a witness 
in a criminal case, to be exempt from personal appearance at Court and to be examined 
on commission— Hurra Soondery, 4 Cil. 20. If a complainant is a pardanashin lady, 
she may be exanfined on commission under this section, because a complainant is 
treated as a witness — Abhoyesteart v, Kishori Mohan, 42 Cal. 19, 18 C.W.N. 1020 
This section allows the examination on commission of a witness who is a ghosha 
woman although she is practically the complainant — 2 Weir 659. The word 'incon- 
venience' in this section empowers the Court to allow their examination by commission, 
where according to the customs and manners of the country they ought not to be 
compelled to appear in public — Faridunnissa, 5 AH. 92 ( 93). See also 1 SL.R. 5, 9 
Cri.J. 249. An application by a pardanashin woman to be examined on commission 
on the ground that her appearance in Court would cause soaal degradation to her, was 
granted where she lived near the Court bouse and volunteered to pay the expenses of 
tie commisrion, and the opposite party did not insist on her examination in open 
Court— Din Tormi. 15 Cal. 775? Hem Coomaree, 24 Cal. 551, 1 CW.N. 333. The 
same view was adopted by the Madras High Court— A/o« Bhoy, 12 Cr.L.J. 501, 12 
I.C. 221. Even a daughter of a prostitute is entitled to be examined on commission 
if she is pardanashin and living a married life, despite her lowly origin — Mina Abdul, 
1913 P.W.R. 11, 14 Cr.L.J. 3. 

In an Allahabad case, however, it has been held that it cannot be adopted as a 
general principle that pardanashin ladies are in all cases to be examined on rommission 
at some place other than the Court-house itself. If it becomes imperatively necessary 
to take her evidence the Magistrate should make arrangements, so as to take her 
evidence either in an empty Court-room in the presence of himself, the accused, his 
pleader and the pleader of the prosecution, if there be any, or if no empty room is 
a\’ailable, in his own private room or some other room in the Court building — Basant 
Btbi, 12 All. 69 In a prosecution under sec. 498, I. P. C., where the identity of ^e 
woman alleged to have been enticed is in question, and the accused insists on issuing 
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a commission for her examination on tlie ground that she is a pardamshin woman, 
the better course is that instead of issuing aumms^on, the Magistrate should examine 
her in Chambers — Mahomed v, Bacho, AIR. 1930 Sind 56, 120 IC. 518, 32 CrL.J. 
115, 1930 Cr.C. 94. See also Imp. v. Mcwaiam, 12 Cr.L J. 398, 11 I.C. 582, 4 S L R. 
257. In another Allahabad case it was held that where the patdanashin woman was not 
merely a uittiess but %vas aho the compiainant in a case of defamation (which gave 
both a civil and a cnminal remedy), the fact that she avoided the avil remedy and 
chose to set the cnminal law in motion matenally altered her position, and the accused 
had a right to have her evidence taken m his preseiu^ in the Court. Otherwise there 
would be endless cases of false charge and malicious prosecution — Fandunnissa, 5 
AIL 92 ( 93). 

1321. Delay, expense or inconvenience: — ^The taking of evidence on 
commission in criminal cases should be most spanngly resorted to. Such a procedure 
IS unknown to English practice, and in this country it ou^t not to be adopted except 
in cases of delay, expense or inconvenience. The Courts would have to experience 
extreme difficulty in deahng with cases of false charge and perjured testimony, if 
they have not the advantage of considering the demeanour of witnesses in order to 
ascertain the truth — Fariduntussa, 5 All 92 (94). If a witness is unable to attend the 
Court owing to illness (eg., weak heaa and a painlul internal malady) the proper 
course for the Magistrate would be to first ascertain whether it would be possible for 
the witness to come to Court withm a reasonable tune; and if not possible, then the 
Magistrate will have to reluctantly come to the conclusion that his evidence should 
be taken on commission— /omuna Stnih, 3 Pat 591 (594). Where the evidence of 
two witnesses was a most material one m the case, m as much as they deposed to the 
identification of the stolen property, on which deposition the whole case depended, 
the witnesses ought not to have been exanuned on commission but their attendance 
before the Court ought to have been procured, and the expense of Rs. SOO in procuring 
their attendance was not considered to be unreasonable or excessive, having regard to 
the circumstances of the case — Butke. 6 All. 224 

‘May issue’ — ^Discretion of Court: — The issue of a commission for examination 
is entirely in the discretion of the Court In cnminal cases, the issue of a commission 
would be a most unsatisfactory course of proceedmg, and one dangerous to the interests 
of the commumty And the High Court refused to issue commission for the examina- 
tion of a prosecution witness even though be was 63 years old and unable to attend 
owing to sickness — Courtsell, 8 Cal 896. The issue of commission is an unsatisfactory 
proceedmg, because on the one hand the Court has no opportunity ol noting the 
demeanour of the witness, and on the other hand, of amtroling irrelevant and unneces- 
sary or harassing cross-examination of the witness. The discretion to issue a commission 
should be sparingly exercised, and only m cases of real hardship and inconvenience, 
having due regard to the prejudice which is likely to be thereby caused to the opponent 
— Visknoo V. Dipchand, 20 SLR. 28, 27 CrLj. 89. 91 I C 393 It is desirable, where 
possible, that the normal procedure of the Court should be followed, witnesses should 
ordinarily be examined m the Court precincts, and the Magistrate who tnes the case 
should himself see the witnesses — Saleh, AIR. 1936 Smd 221, 38 Cr L.J. 127, 166 I C. 45. 
It IS desirable that the witness on whose statement the accused if likely to be convicted 
should be examined in the presence of the accused so that the latter may get a chance 
of cross-examining him and the Court may also have a chance of notiang the demeanour 
of the witness! but to say that in no case a commission should be issued for the 
examination of a witness would be to ddete the provnsions of secs. 503 and 506 
Cr. P. C.—Bala Bux v. Emp . 39 CrLJ 732. 176 IC. 558. AI.R. 1938 PaL 366! 
19 P.LT. 395, 4 B R. 734, 11 R.P. 85. A Afahant cannot claim the privilege of being 
examined on commission — Saleh, supra The mere fact that a witness is temporarily 
ill is no ground for allowing him to be examined on commission— .l/oAomcd Ska/i 
13 P.L.T. 345, 1932 Cr.C. 639, 33 CriJ. 912, 140 I.C 291, AIR. 1932 PaL 242 ! 
Ind. RuJ. 1932 PaL 298. It is alwap better that the complainant attends in persoa 
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commission cannot be issued for his exanunaUon — Sorb Dayal, 10 P.R. 1896. But if a 
complainant calls himself to testify to matters withm his knowledge, he will as regards 
such testimony be a witness lor the prosecution and the issue of commission for his 
examination is perfectly legal — A/irzo Abdul, 14 Cr.L J. 3, 1913 P.W.R. 11. The terms 
of this section are very wide. They refer not only to an inquiry or trial, but to any 
proceeding. This section authorises the exanunation of any witness, and a complainant 
is certainly a witness — Abhoyeiwan v. Kithoti Mohan, 42 Cal. 19, 18 C.W.N. 1020, 15 
Cr.L.5. 348. 

Witness residing within jurisdiction: — ^There is nothing in the language 
of this section to support the contention that tiu: Court has no authority to examine 
a witness on comnussion when he is within tlw Court’s jurisdiction — Bal GaniadhaJ 
Tilak, 6 Bom. 285. See also Hem Coomatee, 24 Cal. 551, 1 C.W.N. 333. 

It is doubtful whether a Presidency Magistrate or the High Court has power 
under this section to issue commisrion for the examination of a witness !n a Presidency- 
town, because there is no “Distnct Magistrate or Magistrate of the first class” in a 
Presidency-town to whom the commisaon can be issued. But there is nothing to 
prevent a Presidency Magistrate from examining a witness residing within his juris- 
diction, at some place other than the Court-house — Hem Coomatee, 24 Cal. 551, 1 
CWJ^. 333. 

Expert witnesses: — ^iVhere an expert in handwriting appears to be the principal 
witness in the case, he ought not to be examined on commission but should appear 
before the Court— AfcGrath v, Rracfiis, 1911 M.W.N. 97, 9 I.C. 347, 12 Cr.Lj. 64, 9 
M L.T. 334 The evidence of a handwriting expert has always to be carefully weighed 
but when given on commission, in the absence of the accused, its value is very con- 
siderably reduced— Ntir Din, 29 CrX.J. 377, 108 I.C. 369, 10 Lah.L J. 235, A.I.R. 1928 
Lah. 533. 

1320. Pardanashin ladles: — A potdonajJiin lady has a right, as a witness 
in a criminal case, to be exempt from personal appearance at Court and to be examined 
on commission— Kwrro Soondety. 4 Cat 20. If a complainant is a pardanashtn lady, 
she may be examined on comrmsrion under this section, because a complainant is 
treated as a witness — Abhoyeswati v. Kishori Mohani 42 Cal. 19, 18 CW.N. 1020. 
This section allows the examination on coromission of a witness who is a ghosha 
woman although she is practically the complainant— 2 Weir 659. The word ‘in(»n- 
venience’ in this section empowers the Court to allow their examination by commission, 
where according to the customs and manners of the country they ought not to be 
compelled to appear in public— F<iriV«flnwso, 5 All. 92 ( 93). See also 1 SLR. 5, 9 
CrL.J. 249. An application by a pardanashin woman to be examined on commission 
on the ground that her appearance in Court would cause social degradation to her, was 
granted where she lived near the Court bouse and volunteered to pay the expenses of 
tie commission, and the opporite party did not insist on her exanunation in open 
Court— Dm Tatini, 15 Cal. 775} Hem Coomaree, 24 Cal. 5S1, 1 CXWJ^. 333. The 
same view was adopted by the Madras High Court— A/an Bhoy, 12 Cr.L.J. 501, 12 
I.C. 221. Even a daughter of a prostitute is entitled to be examined on commisaon 
if she is pardanashin and living a married life, despite her lowly origin — A/«rra Abdul, 
1913 P.W.R. 11. 14 CrLJ. 3. 

In an Allahabad case, however, it has been held that it cannot be adopted as a 
general principle that pardanashin ladies arc in all cases to be examined on commisaon 
at some place other than the Court-house itsdf* If it becomes imperatively necessary 
to take her evidence the Magistrate should make arrangements, so as to take her 
evidence cither in an empty Court-room in the presence of himself, the accused, his 
pleader and the pleader of the prosecution, if there be any, or if no empty room is 
available, in his own private room or some other room in the Court building — Bosant 
Bibi, 12 All. 69 In a prosecution under sec 498, I. P. C, where the identity of me 
woman alleged to have been enticed is in question, and the accused insists on issumg 
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a commission for her examination on the ground that she is a pardanashin woman, 
the better course is that instead of issuing commission, the Magistrate should examme 
her in Chambers — Mahomed v. Bacho, A.I.R. 1930 Sind 56, 120 I.C. 518, 32 Cr.L J. 
115, 1930 Cr.C. 94. See also Imp. v. AlewaTam, 12 Cr.LJ. 398, 11 I.C. 582, 4 5L.R. 
257. In another Allahabad case it was held that where the pardanashtn woman was not 
merely a wibicss but was also the complainant in a case of defamation (which gave 
both a cii’if and a cnmmal remedy), the fact that she asoided the avil remedy and 
chose to set the cnmmal law in motion materially altered her position, and the accused 
had a right to have her evidence taken in his presence in the Court. Otherwise there 
would be endless cases of false charge and malicious prosecution — Faudunnissa, 5 
All. 92 (93). 

1321. Delay, expense or inconvenience: — ^The taking of evidence on 
commis^on in cnmmal cases should be most sparingly resorted to. Such a procedure 
is unknown to English practice, and in this country it ought not to be adopted except 
in cases of delay, expense or inconvemence. The Courts would have to experience 
extreme difficulty m dealing with cases of false charge and perjured testimony, if 
they have not the advantage of considenng the demeanour of witnesses in order to 
ascertam the truth'—Fandunnirsa, 5 All 92 ( 94). If a witness is unable to attend the 
Court owing to illness (tg, weak heart and a painful internal malady) the proper 
oiurse for the Magistrate would be to hist ascertain whether it would be possible for 
the witness to come to Court within a reasonable time; and if not possible, then the 
Magistrate will have to reluctantly come to the conclusion that his evidence should 
be taken on commission— /omuno Stngh, 3 Pat 591 (594). \Vhere the evidence of 
two witnesses was a most material one in the case, m as much as they deposed to the 
idenbhcatlon of the stolen property, on which deposition the whole case depended, 
the witnesses ought not to have been exanuned on commission but their attendance 
before the Court ought to have been procured, and the expense of Rs. 500 in procuring 
their attendance was not considered to be unreasonable or excessive, having regard to 
the circumstances of the case — Burke, 6 All 224. 

‘May issue’ — Discretion of Court: — ^The issue of a commission for examination 
is entirely in the discretion of the Court In criminal cases, the issue of a commission 
would be a most unsatisfactory course of proceeding, and one dangerous to the interests 
of the commumty. And the High Court refused to issue commission for the examina- 
tion of a prosecution witness even though he was 63 years old and unable to attend 
owing to sidmess — Counsell, 8 Cal 896. The issue of aimmission is an unsatisfactory 
proceeding, because on the one hand the Court has no opportunity of noting the 
demeanour of the witness, and on the other hand, of controling irrelevant and unneces- 
sary or harassing cross-examination of the witness The discretion to issue a commission 
should be sparingly exercised, and only in cases of real hardship and inconvenience, 
having due regard to the prejudice which is likely to be thereby caused to the opponent 
— Vtshnoo V. DtPehand, 20 SLR 28, 27 CrLJ. 89. 91 I C. 393 It is desirable, where 
possible, that the nonnal procedure of the Court should be followed, witnesses should 
ordinarily be examined in the Court precincts, and the Magistrate who tries the case 
should himself see the witnesses — Saleh, AIR. 1936 Sind 221, 38 CrL J. 127, 166 I C 45. 
It is desirable that the witness on whose statement the accused is likely to be convicted 
should be examined in the presence of the accused so that the latter may get a chance 
of cross-examining him and the Court may also have a chance of noUang the demeanour 
of the witness! but to say that in no case a commission should be issued for the 
examination of a witness would be to delete the provisions of sees. 503 and 506, 
Cr. P. C—Ba\a Bux v. Emp. 39 CrLJ 732, 176 IC. 558, AIR. 1938 Pat 366! 
19 P.LT. 393, 4 BR. 734, 11 R.P, 85. A Mahont cannot claim the privilege of being 
examined on commission — Saleh, supra. The mere fact that a witness is temporarily 
ill is no ground for allowing him to be examined on commisaon— .t/ofcomf J Shad 
13 P.L.T. 345, 1932 CrC 639, 33 CrLJ. 942, 140 IC 291, A.I.R. 1932 Pat. 242. 
Ind. Rul. 1932 Pat 29S. It is alwa>s better that the complainant attends in person 
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rather than he should be examined on coraimsaon, but, where he has already appeared 
twice in Court for cross-examination and his condition is clearly very bad, commission 
must’ be issued — H. Guha v. R. R. Chanda, 38 Cr.LJ. 875, 170 I.C. 238, 10 RR. 67, 
A.I R. 1937 Rang. 231. In Asst. Govt. Advocate v. Upendra, 32 Cr.L.J. 551, 130 I.C. 
538, A.I.R. 1931 Pat. 81, 11 P.L.T. S3Z, 1931 Cr.C. 201, Ind. Rul. 1931 Pat. 186, a 
commission was issued for examination of a imsoner in jail provided the accused were 
reimbursed for the additional expendiUire that would be entailed on them. 

It is most unsatisfactory that ari important witness ^ould be examined on com- 
mission in the absence of both comidainant and accused — Sardul Stngk, 27 Cr.L.J. 
840, 95 I.C. 760, A.I.R. 1926 Lah 567. See also Lachman Lai, 1922 Pat. H. C. C. 
159, 23 Cr.LJ. 218, 65 I.C 1002, where this principle of law was enunciated although 
there was no question regarding the absence of the parties at the time of the examination 
of the witness on commission. 

Sub-section (2): — ^Where the accused was convicted on the basis of the evi- 
dence taken on commission in Nepal, held that the onus of proving that Nepal is in 
India as defined by the General Clauses Act, sec. 3, sub-sec. 27, lies on the party who 
alleges that the evidence taken there is proper evidence and on their failing to do so 
the conviction must be set aside — Smg6tr Lama, 7 C.W.N. 635. 


Sub-section (3); — ^\Vhere the Magistrate issues commission for the examina- 
tion of a witness in a Native State, the officer representing the British Indian Govern- 
ment is bound either to proceed where the witness is, or to summon such witness before 
him: or he may delegate his functions to any officer subordinate to him. But he cannot 
decline to execute the commission on the ground of inconvenience or some other similar 
reason. The provisions of sub-section (3) are mandatory in this respect. Thus, the 
officer cannot refuse to execute the commission on the ground that there is no Resident 
Pohtical Officer in that State who can execute the commission, for the Cr. P. Code 
nowhere speaks of a ‘Resident Pohtical Officer’— 9 Lah. 347, 29 Cr.LJ. 202. 

Sub-section (4) — ^Delegation: — This sub-section was added to the Code of 
1898. Under the Code of 1882, when a commission was issued to a British Resident 
for the examination of a witness reading in a Native State, he could not delegate his 
powers to his suborinate, but had to personally execute such commission— 

Singh, 1896 A.W.N. 106. The present sub-section provides for such delegation. 

1322. Commissioner cemnot make complaint under section 195: — 
Although the Commissioner appointed under this section may be a 'Court' for the 
purpose of issuing process against the witness and for recording evidence, still he Is not 
a 'Court' within the meaning of sec. 195. Therefore, where a witness gives false evi- 
dence before such Comitusaoner, the proper authority to make a complaint for the 
prosecution of the witness for perjury is not the Commissioner but the Court which 
issued the comnussion — Saadat AU, 11 C.W24. 909, 6 Cr.L.J. 160. 


1322A. Revision: — ^This section empowere a District Magistrate to issue a 
commission for the exairunation of a witness whose evidence is necessary if his attend- 
ance cannot be obtained without unreasonable expense. The District Magistrate is 
given under sec. 503 a discretion in the matter of issuing a commission Where he 
has not acted arbitrarily or unreasonably in the exercise of that discretion, the High 
Court will not interfere with his order — Parma Nand, 25 CrL.J. 652, 81 I.C. 140, 4 
LahL.J. 538. AIR. 1923 Lah. 73. 


Where the High Court remanded a case to a Magistrate with directions to examine 
the defence witnesses on commisrion but the Magistrate recorded the depositions of 
those witnesses himself, held that no valid objection can be taken to the admissibility 
of the evidence recorded by the Magistrate and that the irregularity, if any, is covered 

by '^ffec^e^'’to"'irave C-SiWer. 30 Cr.LJ. 948, 118 IC. 613, AI.R. 1929 Lah. IW. 
aiiegea to nave Lah, go3. 
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504. (1) If tlie witness is within the local limits of the 
in rass ot jurisdiction of any Presidency Magistrate, 

mtness being within the Magistrate or Court issuing the com- 
presidency town. mission may direct the same to such Presi- 
dency who thereupon may compel the attendance of, 

and examine, such witness as if he were a witness in a case pend- 
ing before himself. 

(lA) JFlieii a commission is issued under this section to a 
Chief Presidency Magistrate, he may delegate his powers and 
auties under the commission to any Presidency Magistrate subor- 
dinate to him. 

(2) Nothing in this section shall be deemed to affect the 
power of the High Court to issue commissions under the Slave 
Trade Act, 1876, section 3. 

Change: — Sub-scction (lA) has been added by section 137 ol the Cr. P. C, 
Amendment Act, XVIII of 1923, to provide for the ddegalion of powers and duties of 
a Presidency Ma^strate to a subordinate Presidency Magistrate. 

505. (1) The parties to any proceeding under this Code in 
Parties may examine which a Commission is issued, may respec- 

tively forward any interrogatories in writ- 
ing which the Magistrate or Court directing the commission may 
think relevant to issue, and the Magistrate or officer to whom 
the commission is directed or to whom the duty of executing such 
commission has been delegated, shall examine the witness upon 
such interrogatories. 

(2) Any such party may appear before such Magistrate or 
officer by pleader, or if not in custody, in person, and may ex- 
amine, cross-examine and re-examine (as the case may be) the 
said witness. 

Change: — ^The italicised words have been added by sec. 138 of the Cr P. C 
Amendment Act, XVlIl of 1923 This amendment is consequential to the amendment 
made in sec 504. 

Section 256, Cr. P. C., gives an accused person the right to have the witnesses for 
the prosecution cross-examined after charge has been framed, and that right is not in 
any way affected by the provisions contained in Chap XL. Sec 507, which is one of 
the sections contained in Chap XL, jnovides for the inspection of depositions taken 
on commission, and it is open to a person accused m a warrant case, to refrain from 
putting in any interrogatories when the commission is first issued and to apply at a 
later stage (that is to say, after he has inflected the deposition taken on commission 
and after charge has been framed against him), for reissue of the commission together 
wntlr his cross-interrogatones — Dombtam v Somesuar, 36 CrLJ 239, 152 IC 1005, 
38 C,W.N. 673, 59 C L.J 377, A I R. 1934 Cal 698, 1934 Cr C 1044, 61 CaL 824. 


506. Whenever, in the course of an inquiry or a trial or 
roiict of proriodol any Other proceeding under this Code before 
Subordinate Magistrate any hlagistrate Other uian a Presidency 
to apply for issue of Afnrr,*cf.-.«.» .... x. ?. 


commission. 


Magistrate or District Magistrate, it 
appears that a commission ought to be 
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issued for the examination of a witness whose evidence is neces- 
sary for the ends of justice, and that the attendance of such 
witness cannot be procured without an amount of delay, expense 
or inconvenience which, under the circumstances of the case, 
would be unreasonable, such Magistrate shall apply to the Dis- 
trict Magistrate, stating the reasons for the application; and the 
District ^^lagistrate may either issue a commission in the manner 
hereinbefore provided or reject the application. 

1323. tVhere a case is pending before a subordinate Magistrate, the District 
Magistrate cannot issue a commission for the examination of a witness in that case, 
■without a reference by the subordinate Magistrate under this section. The District 
Magistrate cannot on his own moUon direct the subordinate Magistrate to go to the 
house of a witness to examine him — Chalo, 2 SL.R. 8, 10 Cr.L.J. 211. Any party, who 
has a case pending in a Court other than the Courts mentioned in sec. 503 and desires 
that his witnesses should be examined on commission, should move the trial Court to 
apply to the District Magistrate in the manner stated in sec. 506. If the trial Court 
declines to comply with this request, the parly aggrieved will have his remedy by an 
application in revision — Khonchand v. Cemibai, 35 Cr.LJ. 22, 145 IC. 203, A.I.R. 1933 
Sind 278. 1933 CrC. 932j Saleh, A.IJI. 1936 Sind 221. 38 Cr.L.J. 127, 166 I.C. 45. A 
Magistrate can take action under this section if the evidence of the witness is necessary, 
but not otherwise^DwahuKdliu v. Hasan AU, 33 C.W.N. 1088, 31 Cr.C. 645, 124 
I.C. 325. 


507. (1) After any commission issued under sec. 503 or 
p-H.rr, Af scc. 506 Hqs httii duly executed, it shall be 

returned, together with the deposition of the 
witness examined thereunder, to 5ie Court out of which it issued; 
and the commission, the return thereto and the deposition shall 
be open at all reasonable times to inspection of the parties, and 
may, subject to all just exceptions, be read in evidence in the case 
by either party, and shall form part of the record. 

(2) Any deposition so taken, if it satisfies the conditions 
prescribed by section 33 of the Indian Evidence Act, 1872, may 
also be received in evidence at any subsequent stage of the case 
before another Court. 


1324. Sub-section (2) — Admissibility of evidence taken on comrais- 
sionj— This section has been enacted on the basis of the judgment in Ramchandta 
Gobind, 19 Bom. 749. Under the 1882 Code, evidoice taken under a commisaon issued 
by the Chief Presidency Magistrate dunng the course of an inquiry before him was held 
inadmissible at the tnal of the same case at the High Court Sessions — Jacob, 19 Cab 
113. This difficulty has been removed by this sub-section. 

The words "Any deposition so taken" in sub-sec. (2) of this section mean a 
deposition taken under sub-sec, (1). If a deposition satisfies the conditions presaibed 
by sec. 33, Evidence Act, 1872, it may also be received in evidence at any subsequent 
stage of the case before another Court. So, it is dear that the examination and cross- 
examination of a witness taken on conumsaon in the previous proceedings in the case 
is admissible without ani'lhing further in subsequent proceedings before another hfagis- 
trate when the accused demands that the witnesses be re-examined and re-beard in 
accordance with the provisions of sec 350 (l)(a), Cr. P. C. A demand of this sort 
cannot apply to a case of a witness who has never been summoned, never been heard 
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by the Court and ^^hose evidence has only been taken upon commission. But sub-sec. 
(2) may not cover a case where a Magistrate on his own motion in the subsequent 
proceeding recommencing the inquiry or trial has framed a charge, when the right of 
the accused to cross-examine the witness under sec. 256 or sec. 257, Cr. P. C , might 
znitSukhTamdas v. Emp., A.I.R. 1940 Sind 193, 42 CrL.J. SO. 191 IC. 127, I.LR. 
1940 Kar. 498. See also Dombrain v. Someswar in Note 835 and the rulings under 
the heading “Witness” exanuned on commission” m Note 1015. 

Evidence taken on commis^on is admissible in a tnal of a seaman for an offence 
rommittcd on the High Seas — Barton, 16 CaL 238. 

508. In every case in which a commission is issued under 
Adjournment of in- sec. 503 Of sec. 506, the inquiry, trial or 
quiry or tnal Other proceeding may be adjourned for a 

specified time reasonably sufficient for the execution and return 
of the commission. 

1324A. ^\’hen a commission has been issued, the trial should be postponed till 
the return of the commission. The trial and commission cannot go together. The 
disaetion given by this section to adjourn proceedings ought to be exercised in a 
reasonable manner. The accused person should not be detained for an unnecessanly 
long time— See Jacob, 19 Cal 113. 

SOSA. The provisions of sub-scction (3) of section 503, 
AppiMuin d Ihis ^tib-sectioits (1) and (lA) of section 504 
Chapter to commissions and SO much of sections 505 and 507 as re~ 
nsmd W BuHsH Bern,, i^es to the execution of a commission and 
its return by the Magistrate or officer to whom the commission is 
directed shall apply tn respect of commissions issued by a Magis- 
trate or Court m British Burma under the law in force in British 
Burma relating to commissions for the examination of witnesses, 
as they apply to commissions issued under section 503 or sec- 
tion 506. 

1324B. TWs section has been inserted by the Code of Cnminal Procedure 
(Amendment) Act, 1940 (Act XXXV of 1940) wluch comes into force on such date as 
the Central Government may, by notiffcation in the ofheial Gazette, appoint in this 
behalf. It empowers the British Indian Courts to execute commissions issued by the 
Courts in British Burma. 


CHAPTER XLI. 

Special Rules of Evidence. 

509. (1) The deposition of a Civil Surgeon or other medi- 

Deposition of medical cal witness, taken and attested by a Magis- 
trate in the presence of the accused, or taken 
on commission under Chapter XL, may be given in evidence in 
any inquiry, trial or other proceeding under this Code, although 
the deponent is not called as a witness. 
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(2) The Court may, if it thinks fit, summon and examine 
Power to summon sudi deponent as to the subject-matter of 
medical witness, deposition. 

1325. Scope: — ^This section is not intended to be applied where the medical 
witness is present in Court — Rangappo Coundan, 37 CrL.J. 471, 161 I.C 663, 1936 
M.W.N. 110, 43 M.L.W. 307, 70 MiJ. 447, 59 Mad. 349. 

This section confines itself to expert evidence tendered by a medical witness as 
such. It has no application to evidence relating to facts tendered by a person who 
also happens to be a medical man. In recording the statement of the deceased the 
doctor does not act as a medical man. It is, therefore, necessary to prove the dying 
declaration by producing the doctor who records it — WoTts Khan v. Emp., A.I.R. 1940 
Oudh 209 (211), 1940 O.W.N. 177, 15 Luck. 429. 

1325A. Deposition: — It is only deposiiion of a Civil Surgeon that can be 
taken in evidence; the only opinion of the Civil Surgeon which can be considered in 
judicially dealing with the case is an opinion expressed by him when eiatnined as a 
witness under the usual tests to whidi witnesses are subjected.' The Cml Surgeon’s 
letter addressed to the Sessions Judge expressing an opinion as to the nature of the 
wound inflicted upon the deceased, is an extra-judicial matter and cannot be received 
in evidence — Sannruddin, 8 Cal. 211; Budhu Kotri, 40 C.L.J. 563, A.I.R. 1925 Cal. 538; 
Bechun Prasad v. Jhuri. AI.R. 1936 AU 363 (364), 1936 Cr.C. 427, 161 IC. 49, 
A.L.R. 1936 All. 243, 1936 A.L J. 189, 1936 A.W.R. (H.C.) 188 So also, the certificate 
of a medical officer as to the cause of the death of a person and of the fatal character 
of the wounds is no evidence. He should be examined regarding those points, and 
some evidence should be taken to identify the wounded body with that of the person 
whose murder is the subjert of the chargt—VenkatToyadu, 2 Weir 659. See also 
Rampear Rai v. Bhogia, 8 I C, 713 (Cal ); Ahila Monaji v. Emp., 26 Cr.LJ. 339 (340), 
47 Bom. 74. 24 BomL.R. 83. A.I.R 1923 Bora 183; Madhaiea v /at Kishan Das, 
A.I R. 1928 Lah. 427. 106 I.C. 493. 29 PX.R. 195 The report of a hfedical man 
on his post mortem examination cannot be treated as evidence, though it may be 
used by him to refresh his memory when giving evidence — Roghuni Singh, 9 Cal. 455. 
The report (notes of post mortem examination) is not admissible as evidence e.tcept 
to contradict the officer who made it It may, however, be used by that officer when 
under examination for the purpose of refreshing his memory — Jadob Das, 4 CW.N. 
129 (143), 27 Cal. 295; Ram Sarup. 6 C.WJ4. 98 (101); Mohammad Yusif, 31 CrL.J. 
1026 (1038), 126 I.C. 449, AIR. 1930 Sind 225; Rangappa Coundan. 37 CrL.J. 471, 
161 I.C. 663, 1936 M.W.N. 110, 43 M.L.W. 307, 70 M.LJ. 447. 59 Mad 349, A.IR. 
1936 Mad 426, 1936 Cr.C. 509; Mohammad Satabat, 38 Cr.LJ. 869 (870), 170 IC 
253, 39 P.LR 290, A.IR. 1937 Lah. 475; Ramaswami, A.I.R. 1938 Mad. 336, 40 
Cr.LJ. 596, 181 I.C. 849, 1938 MWJM. 36. 47 ML.W. 272, II R.M. 870. A ;»per 
which purports to be the substance of a report from a subordinate medical officer 
with an expression of concurrence by the Civil Surgeon cannot be used as evidence, 
although the examination of a medical witness written in proper form may be so 
used — Chintamonee, 11 W.R. 2. A certificate granted by the Professor of a Mediral 
College as regards the bones submitted to him for examination is not admissible m 
evidence. He must be examined as a witness — Ahdya Manajt, 47 Bom. 74, 24 BomL.R. 
83, 26 Cr.L.J. 339, A.I R. 1923 Bora. 183. 

It is the bounden duty of the PuWie Prosecutor to tender in evidence not only the 
medical evidence and the post mortem report of the Civil Surgeon, but also the reports 
of the Chemical Examiner and of the Imperial Serologist. A Sessions Judge ought not 
to allow the Public Prosecutor to refuse to produce them as evidence on behalf of the 
prosecution and, if he does so, the defence Counsel may request that those reports, 
which ought to be tendered on belatf of the piosecution, should be treated as evndence 
on behalf of the defence— C/iiVrco, 34 Cr.LJ. 1009 (1012), 145 IC. 470. A I.R. 19" 
Oudh 265, 1933 Cr.C. 592, 10 O WJ>I. 1108. 
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1326. Taken and attested’: — Before the deposition of a medical witness 
given before the committing Magistrate can be admitted in the Sessions Court, it must 
either appear in the Magistrate's record or mu^ be proved by the evidence of witnesses 
to have been taicen and attested ui the pnsoner’s presence. It should not be merely 
presumed under sec. 114 Illustration (e) of the Evidence Act to have been so taken and 
attested — Jiiding, 9 AIL 720. 

‘By a Magistrate’: — ^The deposition may be attested by a Magistrate, ie„ any 
Magistrate, not necessarily by the committing Ma^strate who is holding the prelimi- 
nary inqmry—DuTga, 1893 A 180. 

‘In the presence of the accused’: — ^To render the deposition of a medical officer 
admissible in evidence, it must he shown to have been taken and attested by the 
Magistrate m the presence of the accused — Kachdi Hari. 18 Cal. 129; Jhubboo Mahton, 

8 CaL 739. The evidence of a Medical officer given before a committing Magistrate is 
not admissible in the Sessions Court where the committing Magistrate does not certify 
that the evidence was given in the presence of the accused — Bajxangl, 4 C.W.N. 49 
(56). This section does not enact that the deposition of a medical witness shall be 
taken and attested by a Maipstrate in the presence of the accused. What it provides 
is that the depo^tion, if so taken and attested, may be put in evidence m the trial. 
Therefore, in the absence of proof that the deposition was taken and attested by the 
Magistrate in the presence of the accused, it cannot be presumed, that the deposition 
was so taken and attested— Sm|A, 10 AIL 174 (178); Kachali Hari, supra; Ridnti, 

9 All 720. The depositions of the medical witnesses are not inadmissible merely 
because the Magistrate has (ailed to append certificates in the presenbed form This 
section does not in so many words require any certificates by the Magistrate in any 
particular form and the requirements of law would be complied with if it appears from 
the Magistrate's record or is made to appear that the statement was taken and signed 
in the presence of the accused — Nawab, 34 Cr L J. 443, 142 I C 577, A.I R 1933 Lah 
131, 1933 CrC. 247, Ind RuL 1933 L^ 213. The examination of a medical witness 
taken in the absence of the accused is inadmissible in evidence When, however, there 
is sufficient prima facte evidence to warrant a commitment to the Sestions Court, and 
the evidence of the medical witness is hkely to be only of a ionna] character, and great 
inconvemence would result from his bang summoned to a Magistrate’s Court, the 
examination need not be taken before a Magistrate, but attendance before the Sesaons 
Court must be secured. Under all other cucumstances the Magistrate should invariably 
record the evidence of the medical witness before himself — Anonymous. Ratanlal 81. 

A medical witness, like any other witness m a case, must give his evidence orally 
in the presence of the accused \Vhere he is allowed to prove statements made at the 
tnal of other accused persons in the absence of the accused under tnal, such mode 
of giving evidence is illegal— Surdoxa v. Emp , 27 Cr L J. 571, 94 I.C. 139, 26 P L R, 80. 

A Magistrate should take and attest a deposition in the presence of the accused, 
and should also, by the use of few apt words on the face of the deposition, make it 
apparent that he has done so— Pohp Singh, supra. In order to secure compliance with 
the provisions of this section. Magistrates arc hereby directed to sign at the foot of the 
deposition of medical witnesses a certificate m the following form — “The foregoing 
deposition was taken in the presence of the accused (name) who had an opportumty 
of cross-examining the witness. The deposition was explained to the accused, and was 
attested by me in his presence" — CaL G, R &C. O, page 14; C P. Cr. C\t , Part 11, 
No. 55; N. W. P. H. C Ct Ctr., para 38, p. 17. 

Deposition should be carefully recorded: — ^The statement of a medical wit- 
ness, if taken and attested by the Magistrate m the presence of the accused, is admig^tih 1 >» 
as evidence in the Sessions Court, although the medical witness is not himself called. It 
should, therefore, be recorded with the utmost care and accuracy — Bharat, 20 O.C 61, 
13 Cr.LJ. 380 (381), and not in an untidy, sbpshod and illegible fashion — Bddeo, 19 
O.C. 239, 18 CrLJ. 105 (106). 
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1327 . Value of medical evidence: — Mere theories of medical iritnesses 
should not be accepted as against proved facts. It irould be improper for a Judge to 
reject facts which were proved by the evidence of certain witnesses, merely because a 
medical officer gave his opinion that what the witnesses deposed to could not be true— 
Ahmed Alt, 11 W.R. 25. Medical experts and others such as Judges who have to fona 
opinions and exercise their judgment should have regard primarily to the facts and 
not draw upon their imagination? otherwise the administration of justice would depend 
upon their individual idiosyncrasies and become unstable and unworkable — Yunus AV, 
32 C.W.N. 783 (787). A Judge is not' right in discarding the whole of the direct 
evidence of credible and unimpeachable witnesses who depose on oath that xrith their 
own eyes they saw a thing being done, merely upon the strength of the opinion of a 
medical witness to the effect that such a thing could not have been done— H'diiV AU, 
1889 A.WJ^. 74. 

1328 . Sub-section ( 2 )— Summoning of medical witness: — In a case of 
murder or man-slaughter, where the medical rcj»rt is inconsistent with the prosecution 
evidence, it is the duty of the prosecution to all the medical officer himself or to giw 
other medical evidence in the hearing of the jury, and not to stand merely on the 
deposition given by the medical officer before the committing Magistrate in its recorded 
form. It is unreasonable to expect the jury to convict if a proper exposition and 
explanation of the medical evidence is not given viva voce by a doctor who can 
deal with the matter and satisfy the jury’ — Debendra Narayan, 56 CaL 565, 50 
C.LJ. 1. 119 IC. 378. A.I.R. 1929 OL 244, 33 CW.N. 632. 30 Cr.L.J. 1031 (1033) » 
Bahadur Singh Arjan Singh v. Emp., 39 Cr.LJ. 410, 174 I.C. 420, 40 PXR. 484, 10 
R.L. 563, A.I.R. 1938 Lah. 176. In any ex'cnt. Counsel who acts for the accused in 
the Sessions Court should notice the point and insist upon the medical officer coming 
to the Sessions Court — Bahadur Singh Atfon Singh v. Emp , supra. No consent or 
admission by the prisoner’s Advocate to dispense with the medical witness could 
relieve the prosecution of pro«ng by evidence the nature of injuries received by the 
deceased and that the injuries were the cause of death— Coundan, 37 CrL J. 
471, A.I.R. 1936 Mad. 426. 1936 Cr.C 509, 161 I.C. 663, 1936 M.\VJ4. 110, 43 ML.W. 
307, 70 MLJ. 447, 69 Mad. 349. In a Sesrions case, depending almost entirely on 
the medical cxndence. the examination of the Surgeon before the Magistrate should 
not be tendered or accepted as sufScient All the eridence before the Magistrate 
as to the symptoms should be re-taken, and the Surgeon should be examined as an 
expert in regard to the case of those symptoms — Mantapampalla, 2 Weir 660. The 
recorded deposition o! a medical xritness should be carefully scrutinized by the Sessions 
Judge, and il it appears that the deposition is eaentially defident or requires further 
explanation or elucidation, the Judge should summon and examine the witness 
Bharat. 20 OC. 61. 18 CrL.J. 380 (381). ‘ When the medical evidence given before 
the committing Magistrate appeared to be inconsistent with the confessions of the 
accused, e.g, where the method by which the murder was committed os given in the 
confession of the accused, did not fit in with the medical evidence, the Sesaons Judge 
ought to call the medical ofRcer instead of explaining away with the remark that the 
injuries might have been caused in some other manner. Such theorising is unsound in 
principle — Bharat, supra. 

No doubt this section permits the deporition of a medical witness taken in the 
Commitment Court to be given in evidence at the Session trial, but that is subject 
to the condition that the accused should have been given full opportunity to cross- 
examine the witness and the Court may, if it th.nks fit, summon and examine such 
a witness as to the subject matter of his deposition. Where, therefore the accused 
reserx’ed the cross-examination of the medical witness in the Commitment Court which 
apparently was allowed and the witness was summoned by the Sessions Court to give 
evidence on behalf of the prosecution, the Sessions Court was apparently in error in 
refusing to re-summon the witness when he did not attend and in admitting the 
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evidence of the witness given in the Cbmnutment Court — Skivadhin v. King-Etnp., 
A.IR. 1923 Pat. 116 (118), 3 P.L.T. 32, 60 I.C. 6&2. 

‘Tf Magistrates carefully and fully. record the medical evidence, there will be no 
necessity for summoning the medical witness to attend before the Sessions Court, except 
for speoal reasons in particular cases. The accused persons or their pleaders should 
be asked at the time of comiiutment whether they wish to have the medical witness 
summoned before the Sessions Court or whether they consider that the evidence recorded 
by the Magistrate, which should be carefully attested in their presence, is sufficient. If 
they deare the personal attendance of the medical witness, this should be regarded as 
a sufficient reason for summoning him” — Cal. G R. & C. 0 , 14. 


Report of Cheimcai 
Examiner. 


510. Any document purporting to be a report under the 
hand of any Chemical Examiner or Assis- 
tant Chemical Examiner to Government, 
upon any matter or thing duly submitted to 
him for examination or analysis and report in the course of any 
proceeding under this Code, may be used as evidence in any 
inquiry, trial or other proceeding under this Code. 


1329. Report:— A Court cannot send an exhibit to a Chemical Examiner and 
get a report from him merely to satisfy its own mind The Magistrate must take 
evidence In a regular manner, ie, be should have the report formally put in evidence 
and shall take also the evidence necessary to prove that what was sent to the Chemical 
Examiner was what had been seized from the possession of the accused. But where 
there is enough evidence to show what the contents of the exhibits are, the mere fact 
that the hfagistrate did not follow the above procedure would not render the conviction 
iUegal— Ton Kyi. 5 BurLJ. 100. 27 CrLJ. 1281. 

The report must be the onginal report of the Chemical Examiner, bearing his 
signature, and not a copy of the report; and it must be signed by the Chcimcal 
Exanuner— 45 W R 49. Where a matter containing poison was submitted to the 
Chemical Examiner, his report as to the discovery of poison m the matter, in order 
to be admissible in evidence, must purport to be ^gned by the officer or officers who 
detected the poison in the matter and who from personal knowledge could certify to 
the correctness of the result embodied in the report Otherwise the report cannot be 
accepted as one made under a sense of personal responsibility — Vfnkataswami Achart, 
2 Weir 661 (662) The defect in this case was remedied by the High Court taking 
the evidence of the Chemical Examiner under ^ec. 375 (the case having been submitted 
to the High Court for confirmation of the sentence of death). 

^Vhere all that is on the record of a case is a little scrap of paper on which it is 
written in somebody’s handwriting that the Cheimcal Examiner’s report shows that 
the packets in question contained cocaine, it is not legal evidence and cannot be 
a substitute for the original certificate or at least for a copy of it certified by the 
Magistrate as being a true copy The provisioia relating to the production of a report 
by the Chemical Examiner m place of the Chemical Examiner’s own personal appearance 
in Court are special provisions of the Code and must be strictly adhered to — Peary Lai 
V. Emp , 39 Cr L J 714, 176 I C 225, A 1 R 1938 Lah. 496. 40 P L R. 788, URL 167. 

*Any Chemical Examiner*: — ^The word ’any’ includes an Additional Chemical 
Examiner The word ‘any’ did not occur u the earlier Code, and it was therefore 
held in Au!at Muehi, 10 Cal 1026 that the r^xut of an Additional Chemical Examiner 
could not be received in evidence. 

A report made by a (3ovemment Exase Analy^ does not come within the pursiew 
of this section — Bans! Lai, 30 BoiilL.R. 646. 


The certificate of a Professor of Anatomy is not per se in eiidence 
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apart from special authority like section 510, Cr. P. Code — Ahila Manaji v. Emp., 26 
Cr.LJ. 339 (340), 47 Bora. 74, 24 BoiaL.IL 83, A.I.R. 1923 Bom, 183. 

Identity of articles examined:— AVhen committing cases, a Magistrate must 
take care to send up evidence to prove that a body sent to the hospital for post mortem 
examination is really the body of the person referred to in the case under tnal, or that 
an article analysed by the Chemical Examiner was actually the article sent to him for 
analysis in the case under trial. A Sessions Judge must insist upon being furnished with 
such evidence and must not record either the diemical analysis report or the evidence 
of the medical officer until the connecting links requisite to render them admisable 
have been established — Nag Pya, 1 Buf.L,R. 634} Autal Muchi, 10 Cal. 10265 Chuk- 
karpaUt Ramayya, 20 M.L.J. 657, 1 Cr.LJ. 222} Muhammad Din, 26 P.L.R. 748, 26 
CrLJ. 1420. A Sessions Judge is bound to warn the jury that before using the 
Chemical Examiner's report, they must be satisfied on the evidence that the substances 
examined were in fact what they were said to be — Ojel Molla, 18 C.WJ^. 180, 15 
Cr.L.J. 147. 

Use of the report as evidence: — ^The report of a Chemical Examiner may be 
used as evidence in any inquiry, trial or other proceeding. This, however, does not imply 
that without tendering it in evidence it can be made use of for the first time in appeal. 
It is a piece of evidence that does not require any’formal proof, but at the same time 
it must be tendered as evidence and used as such, so that the accused may have a 
chance of questioning it— Muhammad, 21 A.L J. 869, 26 Cr.L.J. 200, A.I.R 1924 
All. 193, 83 I.C. 904. See Chirrao cited in Note 1325. 

Contents of the report: — In a case of murder by poison it is not enough for the 
Chemical Examiner to merely state his opinion that arsenic was detected ^ He must 
state the grounds on which he arrives at that opinion. It is extremely desirable that 
his report should be full and coroirfeted and take the place of evidence which he would 
give if he were called to Court as a witness— Gc/rem, 34 Cr.L.J. 754 (759), 144 IC 
357, A I.R. 1933 AU. 394, 1933 Cr.C. 664. 1933 A.L.J. 1617, Ind. Rul. 1933 All. 414. 


Value of the reports — Sec. 510, fortunately for accused persons, says nothing as 
to the weight to be attached to the Chemical Examiner’s report. No person, therefore, 
ought to be put in 'peril of capital, or any punishment on a written report not given 
on oath and untested by cross-exantination. To accept such a report whatever it may 
contain— as proof of death by arsenic pcasoning or of anything, appears to be an 
impossible proposition in law, (Per Young, J.). When a report is received from the 
Chemical Examiner containing a quantitative analysis, it'^ould be shown to the 
medical officer who conducted the post-morlem examination so that he wiU^ be in a 
position to state before the committing Magistrate what are the medico-legal inferenixs 
to be drawn from the report— WflppK. A.I R 1933 AIL 837. 1933 Cr.C. 1463, 146 I.C. 
1089, 35 CrLJ. 280. 1934 ALJ. I06» Ujagar Sineh, 40 Cr.LJ. 576. 181 IC 861. 
AIR. 1939 Lah. 149, 11 R.L. 895, 41 P.L.R 493, I.LR. 1939 Lah. 206. It JS to be 
expected that whenever a Magistrate or a Court of Session finds that the report of 
the Chemical Examiner is inadequate, he or it should not admit it in evidence 
the officer concerned submits a full and satisfactory report or has been examined 
in support of it. The High Court cannot reject it as inadmissible in the face of 
section 510 where the Sessions Judge admitted it in evidence. No hard and fast rule 
can be laid down as regards the value to be attached to such reports but a meagre ai^ 
cryptic report is hardly of any value — Gaya Kunivar, 35 CrLJ. 700 ( 703), 148 I.C 
600, 11 O.W.N. 312. 1934 Cr.C. 231, 1934 OL.R. 341, A.I.R. 1934 Oudh. 62. It 
cannot be accepted as a proportion of law that the Chemical Examiner must be 
called in all eases in which a Chemical Analysis has been made and in T\hich the 
result of such analj’ris is a determining factor in the case. Where neither the accused 
nor his Counsel objected to the admisTon of the Chemical Examiner's report and ^ey 
did not request that the Chemical Examiner be sent for and put into the witness-box, 
the Chemical Examiner’s report waa admissible in evidence, establishing the contents 
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of the report— BacAcAa. A.I.R. 1934 All. 873, 36 Cr.L J, 362, 153 I C, 472, 1934 Cr.C. 
1032, A L.R. 1935 AIL 19, 57 All. 256. There ts no doubt that the provision of law 
contained in section 510, Cr. P. C., is of an exceptional nature. It was, however, 
deliberately enacted by the Legislature, and the C^rts are bound to give effect to 
it so long as it remains on the Statute Book whatever may be said of the wisdom of 
the pohey underljing iL, It can hardly be open to the Courts to render this enactment 
nugatory by refusing to attach any weight to the reports in question. If they are 
not to have any weight, there would be no object in making them admissible in 
endence. The intention of the Legislature is that they should have the same value 
as they would have if they were formally proved by sworn testimony. It is always 
open to the Courts to call the Chermcal Examiner when this course is deemed to be 
necessary m the interests of justice. He does not, as a rule, give any opinion as to 
the cause of death, but merely reports the result of the Chemical Examination of the 
substances sent to him It is for the Court to determine the cause of death after a 
tonsideration of such report together with post motlem appearances as deposed to by 
the officer who conducts the autopsy and of the other evidence in the case — Aishan 
Bibi, 35 Cr.LJ. 14 (16), AIR. 1934 Lah. 150, 15 Lah. 310, 152 I.C. 206, 1934 Cr.C 
330, 37 P.L R. 67, A.L.R 1934 Lah. 573. 

The negative effect of the Chemical Examiner’s report that no blood was detected 
ny him on leaves, grass and earth taken from the alleged place of occurrence, is not 
sufBoent to rebut the strong direct evidence as to the place of occurrence— Hassenuf/s, 
26 Cr.L.J. 5 (8), 83 I C 483, 28 C.WJ4. 561. A.IR 1924 CaL 625. 

The evidence of blood-stained nails is not only of no value but may be extremely 
dangerous to innocent persons. Giving such evidence as corroborating an approver 
or as Qrcumstantial evidence connecting an accused person with homiade may lead 
to the miscarriage of justice — Uiazat Stngh v Emp, 40 CrLJ. 576, 181 IC. 864, 
AIR. 1939 Lah. 149, II RL. S95. 41 PLR 493, LL.R. 1939 Lah. 206. 

The Imperial Serologist is a highly responsible officer and a duly qualified scientist 
who would never venture to giv’e any definite opinion on a question unless he has 
the fullest saenuhe data in support of his conclusion His opinion is entitled to great 
weight— 34 CrLJ. 1009 (1100), 145 I.C 470. 1933 CrC 592, A.1 R, 1933 Oudh 265, 
10 O.WJ4. 1108. 

511. In any inquiry, trial or other proceeding under this 
Code, a previous conviction or acquittal 
acSJS“how p'SS “ be proved, in addition to any other 

mode provided by any law for the time 

being in force — 

(a) by an extract certified under the hand of the officer 
having the custody of the records of the Court in 
which such conviction or acquittal was had, to be 
a copy of the; sentence or order, or, 

(Z?) in case of a conviction, either by a certificate signed 
by the officer in charge of the jail in which the 
punishment or any part thereof was inflicted, or 
by production of the warrant of commitment 
under which the punishment was suffered; 
together with, in each of such cases, evidence as to the identity 
of the accused person with the person so convicted or acquitted. 

1330. Proof of previous convictions; — Before pas^g scjitcnce, it is 
desirable and necessary that if there are previous convictions they should properly be 
Cr.— 104 
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proved — Turimellfl, 17 Cr.L.J. 179. Magistrates are not absolved from the ordinary 
rules of evidence in taking. proof of previous conwctions. IVbenever it is required to 
prove a previous conviction against a man, whether it be’ for the purpose of enhancement 
of punishment under s. 75, 1. P. C., or in proceedings under Ch. VIII of the Cr. P. C., such 
previous conviction must be proved strictly and in accordance with law. Unless it is so 
proved, no Court can properly take such previous conviction into consideration— SJirife 
Abdul, 43 Cal. 1128, 20 C.W.N. 725, 33 I.C 825, A.IR. 1916 Cal. 344, 17 Cr.L.J. 185. 
Previous conviction should, regard being had to the provisions of this section, be proved by 
copies of judgments or extracts from judgments or by any other documentary evidence of 
the fact of such previous convictions; and the examination of the accused in respect of those 
cunvictions is, having regard to sec. 342, without legal warrant or jurisdiction — Yasht, 28 
Cal. 689, 5 C.W.N. 670; AUoomiya, 28 Bom. 129. Prenous conviction should be proved by 
one of the modes laid down in this section The Court should not be satisfied only with 
the admission of the accused— Dayaram. 30 PX.R. 530, 30 Cr.L.J, 1082; Sardar Ahmad, 
A.I.R. 1934 Lah. 693, 35 P.L.R. 697, 36 CrUJ. 778, 155 I C. 478, 1934 Cr.C. 1008; 
Said AH, 35 Ct.L.J. 1387, 151 I.C. 719. 36 P.L.R. 7. Before an accused can be questioned 
about previous convictions, there must be evidence legally admissible upon the record 
which shows that he has committed these previous offences about which he is examined 
by the Court; and legally admissible evidence as to previous convictions must fall 
either within sec. 511, Cr. P. C, or sec. 54, Evidence Act — Chous Baksh Muham- 
mad Amin v. Emp , 40 Cr.L.J. 770. 183 I.C. 219, AIR. 1939 Sind 203, 12 R5. 40. 
I.L.R. 1939 Kar. 677. 

When the previous conviction has been put to the accused and he denies it, the 
certified extract from' the records of the Court jrt which he was convicted should be 
put in evidence; proof should be given that he and the perkm named therein are one 
and the ’same person, and the Court should record a specified finding upon that point 
— A/«nd8T. 1881 A W.N. 144; Tuki Mahomed v. Kishto. 15 W.R. 53. But a mere 
Kaifiat from the record office is not sufficient to prove a previous conviction— Tui* 
Mahomed v. Kisto, IS W.R. 53. 

Finger-impressions are evidence of identity: — ^The manner in which a 
previous conviction may be proved it not luiuted to the method laid down by this section. 
Any relevant evidence upon which the Court can properly base a finding that the 
accused was on a previous occasion convicted of an offence will do as the method 
indicated by this section. Thus, a previous conviction may be proved by finger-impres- 
sions. See Sakadeo. 3 N.L.R. 1. 5 Cr.LJ. 220; Murti Roy, 6 C.P.L.R. 3; Abdul Hamid. 
32 Cal 759i.FakiT Mahomed, 1 C.W.N. 33. If the identity of the accused Is to be 
proved by a comparison of finger-prints, the one taken in Court being compared with 
certain finger-pnnts contained in the record of previous convictions, there ought to be 
evidence to prove the similarity between the two, and the identification of the last 
mentioned finger-prints as those of the person who has been previously convicted 
Ramdas, 21 CWN. 469, 16 CrXJ. 462. The papillary ndges on the bulbs of the 
fingers and thumbs, by means of which finger-impressions are made, while proved to be 
almost beyond change from birth to death .are never wholly repeated in the case of the 
fingers of any other person, and they therefore furnish a surer test of identity than any 
other comparable bodily feature. IVhere two prints made on different occasions re- 
semble one another in the minulut, and contain no points of disagreement, an irresistible 
conclusion arises that they were made by the same finger — Sahadeo, 3 N.L.R. 1. 5 
Cr.UJ. 220. 

tVhere the only evidence of previous conviction is merely the extracts from the 
records of the Central Bureau for finger-pnnts and the evidence of an expert of the 
Finger-print Bureau and no certificate from the officer in charge of the jail or the warrant 
of commitment is produced to prove it, the Court cannot take account of previous 
conviction on such e\’idence. The evidence of finger-prints is evidence of identity and 
is not in itself evidence of the previous conviction — Abdullah Karim, 41 Cr.LJ. 143 
(144), 185 I.C. 268. A.I.R. 1939 Sind 335. IX.R. 1940 Kar. 83. 
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512. (1) If it is proved that an accused person has 
_ . , . . . absconded, and that there is no immediate 

absenreof "" P^ospect of arresting him, the Court com- 

petent to try or commit for trial such 
person for the offence complained of may, in his absence, 
examine tiie witnesses (if any) produced on behalf of the pro- 
secution, and record their depositions. Any such deposition 
may, on the arrest of such person, be given in evidence against 
him on the inquiry into, or trial for, the offence with which he 
is charged, if the deponent is dead or incapable of giving evidence 
or his attendance cannot be procured without an amount of delay, 
expense or inconvenience which, under the circumstances of the 
case, would be unreasonable. 


(2) If it appears that an offence punishable with death or 
transportation has been committed by some 
person or persons unknown, the High 
Court may direct that any Magistrate of 
the first class shall hold an inquiry and examine any witnesses 
who can give evidence concerning the offence. Any depositions 
so taken may be given in evidence against any person who is 
subsequently accused of the offence, if the deponent is dead or 
incapable of giving evidence or beyond the limits of British 
India, 


1331. Scope of sections-— This $ection, which empowers a Mapscratc to 
take the deposition ot certain witnesses m the absence of the accused, enacts an exception 
to the pnnciple embodied in section 33. Evidence Act, namely that the evidence of a 
witness which a party had no right and opportunity to cross-examine is not legally 
admissible. Before an exception can be availed of, the conditions prescribed by the 
statute must be strictly complied with. Even under section 33, Evidence Act, stnrt 
proof of the conditions required in that section are insisted on, especially m criminal 
cases-La&hoi Kutli, A I R 1939 Mad 190, 1938 M WN. 582. 1938 M Cr C 212, 40 
CrLJ. 437, 180 IC 605. 

This section has been speaally enacted for enabling the Magistrate to record 
evidence in the absence of an abscmdmg accused; and therefore a Magistrate cannot 
reject an application of the complainant to SAimmon witnesses or to call on them to 
produce documents, on tlie ground that the accused has absconded and no inquiry 
IS being then conducted — Wasudep, 2 Bom-LJl. 707. 

The Magistrate can only record the evidence, but cannot convict or sentence the 
accused in his absence. The whole Inal roust take place in the presence of the accused, 
and his defence must be heard, before he can be convicted and sentenced— Sardar. 1917 
P.R. 36. 

A pardon can be tendered to an approver under sec. 337 even though the principal 
accused has absconded; m such a case, the approver's evidence will be recorded under 
this section— Dagdu. 46 Bom. 120. 22 Cr.L J. 620. 23 Bom-LR. 839. 63 I C. 156. 

Nature of proceedings: — ^Proceedings under cl. (1) of this seaion are judinal 
proceedings which are not an inquiry Hence an order made at the conclusion of such 
proceedings, for the disposal of property produced before the Court, is made under the 
prov-isions of sec. 523, Cr. P. C , and not \mder sec S17, Cr. P C., and therefore no 
appeal lies against such an order— U Ba Hlainz v. Bdabitx Sodeni. A.I.R. 1937 Rang 
42 (44). 14 Rang. 633. 
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Proof of absconding: — In order to give jurisdiction to the Court to examine 
witnesses in the absence of the accused, it must be proved to the satisfaction of the 
Court that the accused has absconded and that there is no immediate prospect of 
arresting him — Makkni, 1890 AAVJ^. 100; Sahib Singk, 1896 A.W.N. 182. So, where 
evidence was recorded by the Magistrate while there was no proof that the accused 
had absconded, there was no judicial proceeding, and any witness giving false evidence 
theran could not be prosecuted for an offence under sec. 193, I P. Code — Makhni, 1890 
A W.N. 100. 

According to the Lahore High Court, to satisfy the requirements of this section, 
all that is necessary is that it should be proved that the accused has absconded, and it 
is not necessary that a finding should be given oy the Court to that effect— Days Ram, 
6 Lah. 489, 27 CrL.J. 247, 26 PLJ? 845. But in an earlier case the Punjab Chief 
Court held that where the accused had absconded, the Court had to take evidence as 
to the accused person having absconded, and to reasrd a finding to that effect. In the 
absence of such proof and finding, the recording of the deposition of witnesses m the 
absence of the accused was illegal — Wahid, 1883 P.R. 21 The Allahabad High Court 
also held that a finding that the accused has absconded should be recorded as a condition 
precedent by the Magistrate who takes the evidence under sec 512 — Skeoraj, 48 AH. 
375, 27 Cr.L.3 874, 24 AL.J 394, 96 I C. 122, ALR. 1926 All. 340. The Court which 
records the deposition under section 512 must first of all record an order that in its 
opinion it has been proved that the accused has absconded — Rustam, 38 All 29, 13 
A.LJ. 1043, 16 CrL.J. 801, 31 IC 817. It is suffiaent if the Magistrate records a 
finding that the accused has absconded; it is not necessary to record further that there U 
no immediate prospect of arresting him And so, where the Magistrate recorded a clear 
finding that the accused had absconded, the mere fact that he did not recite in his order 
a finding that there was no immediate prospect of arresting the accused, would not 
render the evidence taken in the absence of the accused inadmissible against them when 
arrested— BAflgwari', 41 All 60, 16 ALJ. 902, 20 CrLJ. 6. 48 IC 481 In Ghurbiti. 
10 Cal. 1097, the Calcutta High Court has laid down that evidence can be recorded 
against the accused in his absence, only if the fact of his absconding is alleged, tried 
and established before the deposition is recorded; but nothing is said in this case as to 
whether the Court should record’a finding as to the absconding of the accused, as in 
fact the evidence in this case was not recorded under section 512. 


Procedure: ^VVhere the procedure- laid down in this section has not been 

taken, the depositions of witnesses examined at the trial of an accused cannot subse- 
quently be used at the tnal of an absconding accused. It is not the law that for 
the purpose of being used under this section the depositions of witnesses must be 
recorded over again in a separate proceeding. It will suffice if at the commencement 
oi the hearing the prosecutor brings to the notice of the Court the fact that such a 
, person is absconding, examines a witness or witnesses to prove that fact and obtains 
a direction of the Court that the evidence about to be taken is being taken for the 
purpose of being used, if necessary, against the absconder under this section as well 
as against the person present and under trial — Baharuddm, A.IR. 1938 Pat. 49 (51), 16 
Pat. 116, 1937 P.W.N. 348, 173 I C. 230. 19 P.L.T. 164, 39 CrL.J. 281, 4 B.R. 225. 


Value of the deposition given in absence of accused: — The latter part of 
sub-sec. (1) seems clearly to indicate that the witnesses who were examined during the 
'absence of the absconding accused ^ould be examined in the presence of the accused, 
when he is found, unless it is impracticable to obtain their attendance The statements 
recorded by a Magistrate under sec. 512 in the absence of the accused cannot be treated 
at evidence in the Sessions Court, if the witness is living and can be procured— 

1911 P.LR. 157, 12 Cr.L.J. 214, 10 I a 119. Where it was not impracticable to obtain 
the attendance of the witnesses when the accused was found, and the accused was 
committed to the Sessions merely on the strength of the recorded deposition of those 
witnesses, the commitmentiwas held to be iUegal — Boeka Chotckeedar, 22 W.R. 33 
But if the accused pleads to the charge, the commitment cannot be quashed — Sogambar, 
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12 CL.R. 120. If, however, upon sudi comnutment, the Sessions Judge in the course 
of the trial is of opinion that the prosecution has not laid a basis for the reception of 
the deposition taken before the Magistrate in the absence of the accused, he should ■ 
adjouni the trial and, under sec. S-10, summon such witnesses as he may deem material 
— Saiambar, 12 SL.R. 120. 

IVhen two witnesses who had gi\’en evidoice at a previous trial against four persona 
then on tnal, happened to have referred m the course of their deposition at that tnal 
to a person S who was then absconding, and that person S is subsequently tried ,the 
statements of those two witnesses cannot be read at the subsequent trial of S merely 
because they happen to be absent and cannot give evidence. The two witnesses gave 
their e\-idence at a trial m which S was wo/ an accused person; they merely mentioned 
the name of S, but the attention of the Court was not then directed against S, nor was 
the evidence given m any sense as evidence against S — Sheoraj, 48 All. 375, 27 Cr.L.J, 
874. AI.R. 1926 AH 340, 96 I.C 122, 24 A.L.J. 394. 

Death: — It is incumbent that the death of the witnesses must be proved and 
there can be no doubt that the burden of pronng the factum of death is upon the 
party who wishes to tender the evidence. The fact of death must be proved like 
any other fact and a mere report that a certain person is dead is not sufficient — 
Labbi Kutti. AI.R 1939 Mad 190 (191), 1938 M.WN. 582, 1938 MCr.C. 212, 40 
CrLJ. 437, 180 I C. 605. 

'Incapable of giving evidence': — IVhere a witness who had been examined 
under section 512 appeared m Court at the trial but could not remember the details of 
the occurrence, held that he could not be considered as 'incapable of giving evidence’ 
within the meaning of tlds section IVhat the Court should do in such a case is to 
refresh the memory of the witness by reading out his deposition and then ask them 
if he remembers the details of the occurrence — ffAtia, ^ CtLJ. $5, 76 I C. SI, AIR, 
1924 Lah 605. 

Restoration of property: — 'Vhere, as under clause (1; of this section, the 
proceeding before the hfagistrate is neither an inquiry nor a trial, the Magistrate has no 
authonty to arrive at conclusions regarding facts which are in dispute between the 
contending parties, in order to decide which of these parties is the person entitled to the 
possession of the property; he must give po^sess^on to the person so entitled, having 
regard to the indisputable or admitted facts, and leave the contending parties to fight 
out their rights in a Civil Court In such a case the order is not made under the 
provisions of section 517, Cr. P C, but is made under the provisions of section 523, 
Cr P. C , and, therefore, no appeal hes from such order — (/ Ba filatng v Boiabux 
Sodant, AIR 1937 Rang 42 (45), 14 Rang 633. 38 CrL.J 358. 9 RR 305. See also 
Valhappa Chetty v. /osepk, 2 Bur.LJ 85. 25 CrLJ. 666, AIR 1923 Rang. 248, 81 
I C. 154 But see A K A. R A. Chcllyar v. Ma Saw Hla m Note 1365 


CHAPTER XUI. 

Provisions as 'TO Bonds. 

513. When any person is required by any Court or officer 
to execute a bond, with or without sureties, 
cogmz^^^ instead of re- Court Or officer may, except in the case 

of a bond for good behaviour, permit him 
to deposit a sum of money or Government promissory notes to 
such amount as the Court or officer may fix, in lieu of executing 
such bond. 
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Scope: — The deposit allowed tn this section is allowed in substitution only of 
the bond which the principal himself would otherwise execute, not in substitution oi 
any bond which his surety executes — Laxmanlal v. Mulshankar. 32 Bom. 449 (453). 
This view has not been accepted by the Oudh Chief Court. It has held that the 
words used in this section are that the Court may permit the deposit of a sum of 
money or Government promissory notes in lieu of executing such bond. If the bond 
is a bond with sureties, this depoat replaces the w'hole bond and not merely the 
bond of the principal — AbJus Sattar v. King-Emp., 39 Cr.LJ. 831 (834), 176 I.C. 
948, 11 R.0 7. 1938 A.CrC. 55. 1^ OX.R. 355, 1938 O.A. 566, 1938 O.WN. 676, 
A.I R. 1938 Oudh 195. 

^Except iiv case of bond for good behaviour':— The object of law in making 
this exception in good behaviour cases, is to secure the good conduct of the person bound 
over, not by means of money but by a bond and sureties, and by making the sureties 
responsible for the good behaviour of the person bound down. See Shea Buksh, 2 
N.W.P. 293. 

1332. Deposit of money: — The deposit of money is in lieu of executing a 
bond. tVhere a person was order^ to execute a bond for good behaviour, and also to 
deposit a certain sum in Edition thereto, the order as to deport was illegal, because it 
was not in Iteu of, but in addition to, execution of bond, and also because it was a good 
behaviour case— FaJa, Ratanlal 671. 

Where money has been deposited in Court as bail, the Magistrate is bound to 
return the amount, on the appearance of the aoused, to the person who made the 
deposit. It has no jurisdiction to attach this money in order to realise out of it the 
fine imposed on the accused— RagAwnowdan, U O.LJ. 296; Cirdhari Lot, 19 A.LJ. 887, 
22 CrLJ, 744. 

Under this section it is optional for the Magistrate in cases specified to allow a 
man who has been called upon to execute a bond with or without surety to deposit 
the amount in Court— Sur/a Narain. 36 CrL.J. 730 (734), 155 I.C. 430, 16 P.L.T. 223, 
AIR 1935 Pat. 195, 1935 Cr.C. 534. There is nothing against a legal practitioner 
becoming a surety for accused persons. But where a mukhtear enters into an agreement, 
with a person whose security the Court refused to accept, to the effect that the amount 
deposited by that person with the mukhtear would indemnify the latter if he suffered 
any loss on account of the bail-bond being forfeited, the contract is unquestionably 
illegal, being against public policy as it hampers the administration of justice — Ibii- 

514. (1) Whenever it is proved to the satisfaction of the 

Procedure on forfeiture Court by which a bond under this Code has 
of bond. been taken, or of the Court of a Presidency 

Magistrate or Magistrate of the first class, 

or when the bond is for appearance before a Court, to the 
satisfaction of such Court, 

that such bond has been forfeited, the Court shall record the 
grounds of such proof, and may call upon any person bound by 
such bond to pay the penalty thereof, or to show cause why it 
should not be paid. 

(2) If sufficient cause is not shown and the penalty is not 
paid, the Court may proceed to recover the same by issuing a 
warrant for the attachment and sale of the moveable property 
belonging to such person or his estate if he be dead. 

(3) Such warrant may be executed within the local limits 
of the Jurisdiction of the Court which issued it; and it shall 
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authorize the attachment and sale of any moveable property 
belonging- to such person without such limits, when endorsed by 
the District Magistrate or Chief Presidency Magistrate within 
the local limits of whose jurisdiction such property is found.' 

(4) If such penalty is not paid and cannot be recovered by 
such attachment and sale, the person so bound shall be liable, by 
order of the Court which issued the warrant, to imprisonment 
in the civil jail for a term which may extend to six months. 

(5) The Court may, at its discretion, remit any portion of 
the penalty mentioned and enforce payment in part only. 

(6) Where a surety to a bond dies before the bond is for- 
feited, his estate shall be discharged from all liability in respect 
of the bond. * * * 

(7) When any person who has furnished security tinder 
section 106 or section 118 or section 562 is convicted of an offence 
the commission of which constitutes a breach of the conditions 
of his bond, or of a bond c.vccutcd in lieu of his bond under 
section 514B, a certified copy of the judgment of the Court by 
which he was convicted of such offence may be used as evidence 
hi proceedings under this section against his surety or sureties, 
and, if such certified copy is so used, the Court shall presume 
that such offence was committed by him unless the contrary is 
proved. 

Change:— This section has been amended by^ section 139 of the Cr. P. C. 
Amendment Act. XVIII of 1923. In sub-section (3) the word ‘attachment’ has been 
substituted for the word ‘distress' as the former word is more appropriate. In sub- 
section (6) the words ‘but the party who who gave the bond may be required to find a 
new surety” ha\e been omitted, but a separate provision to the same effect is made 
in the new seaion 514A. Sub-section (7) has been newly addedj the reason is stated 
in Note 1339 below. 

1333. Scope: — ^This sertion indicates that the place of appearance must be 
expressly stated in the bond. It deals with two positions. The first is when a bond is 
taken by a Court for appearance, not before a Court, but elsewhere In that case 
certain Courts alone have jurisdiction to determine whether the bond has been forfeited. 
The second is where the bond is for appearance before a Court, and in that case only 
the Court before whom appearance is to be made can determine whether the bond has 
been forfeited or not. It is clear that this provision cannot be satisfied unless and until 
the Court before whom appearance is to be made is expressly stated m the bond — 
Ckintaram, 38 CrLJ 100, 165 I C. 825, AIR. 1936 Nag 243, 1936 CrC. 1037. I.LR. 
1937 Nag. 137. Where a person is arrested by a police officer or a Magistrate and is 
released on executing a bond which does not fix any place where or the Court In 
iihich the accused person is io appear rt is not potssiNe to take any proceeding under 
section 514, Cr P C, for determining whether the bond has been forfeited or not 
kVhen the bond has been taken by some Court it is that Court alone or the Court of 
a Presidency Magistrate or of a Magistrate of the First Class that can initiate a 
proceeding under section 514, Cr. P. C» for determining whether a bond has been 
forfeited. When the bond is for appearance before a particular Court it is only again 
that Court which can start a proceeding under section 514, Cr. P. C, for determining 
whether the bond has been forfeited. If a bond has been taken by a Magistrate or a 
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Scope: — The deposit allowed in this section is allowed in substitution only of 
the bond which the principal himself would otherwise execute, not in substitution of 
any bond which his surety executes— Lacnwn/ii/ v. Mulshankar, 32 Bom. 449 ( 453). 
This view has not been accepted by the Oudh Chief Court. It has held that the 
words used in this section are that the Court may permit the deposit of a sum of 
money or Government proimssoiy notes in heu of executing sutdi bond. If the bond 
is a bond with sureties, this deposit replaces the whole bond and not merely the 
bond of the principal— A6<f«s Sattat v. King-Em^., 39 Cr.L.J. 831 (834), 176 I.C. 
948, 11 R.O. 7, 1938 A.Cr.C 55, 1938 Oi.R. 35S, 1938 O.A. 566, 1938 O.Wi4. 676. 
A.I.R. 1938 Oudh 195.- 

‘Except in case of bond for good behaviour’: — ^The object of law in making 
this exception in good behaviour cases, is to secure the £ood conduct of the person bound 
over, not by means of money but by a bond and sureties, and by making the sureties 
responsible for the good behaviour of the person bound down. See Sheo Buksh, 2 
N.W.P. 295. 

1332. Deposit of money: — The deposit of money is in lieu of executing a 
bond. ^Yhere a person was ordered to execute a bond for good bdiaviour, and tdso to 
deposit a certain sum in addition thereto, the order as to deposit was illegal, because it 
was not iti lie« of, but in addition to, execution of bond, and also because it was a good 
behaviour case— Fa/a, Ratanlal 671. 

Where money has been deposited in Court as bail, the Magistrate is bound to 
return the amount, on the appearance of the accused, to the person who made the 
deposit. It has no jurisdiction to, attach this money in order to realise out of it the 
fine imposed on the z.coi%^d—Ragkunandan, 11 O.L.i. 296{ Ciidhari Lai, 19 A.L.J. 887, 
22 Cr.L.J. 744. 

Under this section it is optional for the Magistrate in cases specified to allow a 
man who has been called upon to execute a bond with or without surety to deposit 
the amount in Court— Surja Na^ain. 36 Cr.LJ. 730 (734), 155 I.C. 430, 16 P.L.T. 223, 
A.I R. 1935 Pat. 195, 1935 Cr.C. 534. There is nothing against a legal practitioner 
becoming a surety for accused persons. But where a mukhiear enters into an agreement, 
with a person whose security the Court refused to accept, to the effect that the amount 
deposited by that person with the muhhtear would indemnify the latter if he suffered 
any loss on account of the bail-bond being forfeited, the contract is unquestionably 
illegal, being against public policy as it hampers the administration of justice— /ti'd. 

514. (1) Whenever it is proved to the satisfaction of the 

' Procedure pn forfeiture Court by which a bond under this Code has 
of bond been taken, or of the Court of a Presidency 

Magistrate or Magistrate of the first class, 

or when the bond is for appearance before a Court, to the 
satisfaction of such Court, 

that such bond has been forfeited, the Court shall record the 
grounds of such proof, and may call upon any person bound by 
such bond to pay the penalty thereof, or to show cause why it 
should not be paid. 

(2) If sufficient cause is not shown and the penalty is not 
paid, the Court may proceed to recover the same by issuing a 
warrant for the attachment and sale of the moveable property 
belonging to such person or his estate if he be dead. 

(3) Such warrant may be executed within the local limits 
of the jurisdiction of the Court w’hich issued it; and it shall 
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1934 Cf.C 1144. The surely undertook to produce the accused before a Magistrate 
until the Case against the accused was disposed of. The case \\as transferred to a 
different Court in a different distnct where the surety failed to produce the accused. 
Then the Magistrate, before whom the bond was executed, called upon the surety to pro- 
duce the accused in his Court. The surely having faded to do so, the Magistrate forfeited 
his bail bond. Hdd that the surety was bound to produce the accused and that his 
bail bond was rightly forfeited— Aotm1>-o. 36 CrLJ 133, 152 IC. 646. 38 C.WN. 852, 
A.I.R. 1934 Cal. 785, 1934 Cr.C. 1207, distinguishing Hernial, supra, and S/iamsuddin, 
supra. If a bail-bond binds the surety to produce the accused in the Court of Agra, 
an order of the Magistrate calling upon the surety to produce the accused m the Court 
of Purnca is wholly illegal— ParbAu Dayat. 49 All 825. 28 CrLJ. 586 (587). But 
where a bond required the attendance of the accused in a particular Court and that 
Court had been abolished, the bond can be enforced by its successor to which all the 
functions of the defunct Court has been transferred — hluslaqimuddin, 24 A.L J. 327, 

27 Cr.LJ. 377 (378), A,IR 1926 AJJ 297. So also where the Court before which 
the appearance was to be made did not m point of fact sit on the date when the surety 
was asked to produce certain persons, the secunly bond could not be forfeited, because 
when there was no Court the accused were under no obligation to appear, nor were 
the sureties under any obligation to produce them— Sammon Sfoeh, 9 LahLJ. 411, 

28 Cr.LJ. 1020 

IVhen the term of the bail bond was to surrender the accused persons to the 
District Magistrate on the day of decision or within the three days after or on such 
other date as the District Kfagistrate might direct, the surety had three alternatives 
and the bond could not be forfeited unless the Distnct Magistrate had fixed a date for 
the production of the accused— Bishamhor, 32 CrLJ. 121 (122). 128 IC 348, 11 
P.L.T. 578, Ind. Rul 1931 Pat 44 There can be no forfeiture of a bail bond except 
on its own terms. It is no concern of the sureties to find out what exactly it is that 
the Police Officer has been directed by the Distnct Magistrate in the way of taking 
bail with sureties. Their liability must be determined by the agreement that is actually 
taken from them — A. S Bhattachatfee v £»«/>. 39 CrLJ 523, 174 I C. 984, A.I R. 
1938 Pat 211, 10 R P. 566. 4 B R 503, 17 Pal 436 

IVhere the sureties were well aware of the terms on which they had undertaken 
to furnish secunly for the due appearance of the accused, as the terms were set out in 
the bond which they signed, and they knew that they were responsible for his appearance 
not only in the High Court but in sudi Court as the High Court might direct him to 
attend, in order to surrender to his bail and they failed to produce the accused before 
the Court according to the direction of the High Court, the bond was nghtly forfeited 
-^Adhoo Umrao, AI.R. 1938 Nag 420, 40 CrLJ 464, 180 IC 608, ILR 1939 Nag. 
170, 11 R.N. 387. 

In respect of a bond executed in a trial Court the liability of the obligor continues 
till the final order in appeal The liability is not discharged simply because the order 
of the trial Court is in his favour, if the order is reversed m appeal — Maung Po v. 
Maung Shwe, 30 CrL.J. 346 (348) 

See also Note 1317. 

As to the forfeiture of bond for keeping the peace or for good behaviour, see Notes 
297 and 298 under sec 121. 

The offence under sec 323, I. P C. is a breach of the peace and entitles the hfagi’s- 
trate to forfeit the bonds and the sureties — <lb(/us Saltar v. King-Emp., 39 CrLJ 83l 
(832), 176 IC. 948, 11 RO 7. 1938 A Cr.C 55. 1938 OLJL 355, 1933 OA. 566 
1938 O.WJ4. 676. A.I R. 1938 Oudh 195 

Proof of execution of the bond; — ^IVhere a person denies the execution of a 
bail-bond it is obvaously necessary that there diould be some evidence to prove that he 
did Where the Magistrate took no evidence at all in such a case, the High (3ourt set 
aside the order of forfeiture of the bail-bond— Birfndro, 35 CrL-J 8S3, 155 1C. 1130 
A.I.R. 1935 CaL 336. 1935 Cr.C. 417. 
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police and no Court is mentioned therein no proceedings can be taken under section 514, 
Cr. P. C., at all— Brofnno Nand v. Emp.. A.I.R. 19S9 AU. 682 (684), 1939 A.L.J. 779, 
184 I.C. 662, 1939 A.W.R (H.O 696. 1939 A.Cr.C, 164, 41 Cr.LJ. 85. 

What amounts to' forfeiture: — Bonds for appearance should be strictly 
construed, If the bond requires the accused to ‘appear on a day fixed, and if he 
appears on that day, the bond is complied with, and the failure of the accused to 
appear on any other day to which the case w adjourned, does not entail a foifwture 
of the bond. The party alleging that the condition has been broken must prOTC the 
breach. The breach cannot be assumed — VUhaldas A.I.R. 1932 Bom, 290, 34 

BomX.R. 584. 138 I.C. 512, 33 CrLJ. 628, 56 Bom. 220, 1932 Cr.C. 402 (403)5 
AnonywoMs, 2 Welt 663; Anonymous, 4,M.HC,R. App. 44; Behan Lfif. 36 Cal. 749 
WTien granting adjournment, the Magistrate ought to have taken a fresh bond from 
the accused requiring him. to attend on the date of adjourned hearing. If this is 
not done, he cannot forfeit the original bond for failure to attend on the adjourned 
date — ^Vithaldas AJoolji, supra. Where bonds were taken from the accused and Ids 
sureties to appear on Sunday when the Court was closed, and when on the nest 
Monday the case was called on and the accused not being present the bonds were 
forfeited, it was held that as the bond required the attendance of the accused on the 
day fixed, i.« , on Sunday and not on the next day, the failure of the accused to appear on 
Monday did not cause a forfeiture of the bond— Asanidfs, 2 C.W N. 519, If. however, 
the bond required the accused to appear ftom day to day until the close of the trial, 
the bond is not illegal — AMnymous, 6 M.H.C.R. App. 38, 2 Weir 662, and the accused 
will forfeit his bond U he fails to appear on any ad3oumed hearing. Where a bond 
required the accused to appear 'on the first hearing or at other times required’ and the 
accused appeared on the first day as mentioned in the bond, and was verbally directed 
to appear on a subsequent date on which he failed to appear, it was held that the failure 
to comply with the verbal direction would entail a forfeiture of the hnv^ir-Hiilaverm 
Subha Reddi, 2 Weir 658. Inhere on a person being arrested under sec. 55 of this Code, 
the usual security bond was taken for. his appearance, htld that the bond was only with 
respect to the offence for which the person was arrested under sec. 55, and the failure 
of the surely to produce the person in connection with any, other offence which he 
might be suspected of having committed subsequently did not entail a forfeiture of the 
bond— A/anj, 25 Cr.L.J 131. 76 IC. 227, A.IR 1924 Lah. 622. 

Where the surety undertakes to produce the accused before a Court on certain dates 
at a camp without giving any undertaking to produce him at the Sadar Court, hU failure 
to produce Wm at Sadar Court on a different date does not cause forfeiture of the bail 
bond— Ba5«de&, 36 Cr.LJ. 76. 152 I.C. 341, 38 C.W.N. 804, A.I.R. 1934 Cal. 763, 
1934 Cr.C. 1188, 

Where the bonds did not specify any particular place where the Court was going 
to sit, nor does it appear from the order-sheet that the accused had knowledge of the 
change of venue, the bonds cannot be forfeited — Imarat Afallik, 39 Cr.LJ. 473, 174 
I C. 823, 10 R.C 728. A.I.R. 1938 CaL 255. 

Where a bond requires the accused to appear before a particular Court, the failure 
of the accused to appear before another Court to which the case has been transferred, 
does not work a forfeiture of the bond, if no obligation to appear in the latter Court 
has been specified in the bond — Shamsuddin, 30 Cal. 107, 6 C.W.N. 885| Behan taJ, 
36 Cal 749; AfoliobiT. 18 A.LJ. 631, 21 CrLJ. 632, 57 IC. 456j hiaung 2 
Rang. 581 (585). 26 Cr.L.J. 389. 84 I.C. 933. A I.R. 1925 Rang 153; Chintaram. 33 
CrLJ. 100, 165 IC. 825, AI.R. 1936 Nag. 243. The obligation under the borid so 
expressed ceases to exist on the transfer of the case and the bond cannot be said to 
have been revived on the subsequent re-transfer of the case to the original Court 
where the bond was executed— Hem Lai, 37 C.WN. 880, 35 Cr.LJ. 532, 147 1C 
IWl. A.I.R. 1934 Cal. 101, 1934 Cr.C 145. “This is also the case where a fresh bail 
bond was c.xecutcd for the appearance of the accused in the Court to which the asc 
was transferred— Pandfci Khan, 35 CrXJ. 215, 152 I.C. 874, A.I.R. 1934 Sind 152, 
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1934 CrC. 1144. The surety undertook to produce the accused before a Magistrate 
until the case against the accused was di^xised of. The case stas transferred to a 
different Court in a different district where the surety failed to produce the accused. 
Then the Magistrate, before whom the bond was executed, called upon the surety to pro- 
duce the accused in his Court The surety having failed to do so, the Magistrate forfeited 
his bail bond. Held that the surety was bound to produce the accused and that his 
bail bond was rightly forfeited — Aniulya, 36 CrLJ. 133, 152 I C 646, 38 C.W.N. 852, 
AI.R. 1934 CaL 785, 1934 Cr.C 1207, distinguishing Hernial, supra, and Shamsuddin, 
supra. If a bail-bond binds the surety to produce the accused in the Court of Agra, 
an order of the Magistrate calling upon the surety to produce the accused in the Court 
of Pumca is wholly illegal — Paibhu Dayal, 49 All 825, 28 Cr.L,J, 586 ( 587). But 
where a bond required the attendance of the accused in a particular Court and that 
Court had been abolnhed, the bond can be enforced by its successor to which all the 
functions of the defunct Court has been transiened—Mustagimuddin, 24 A.LJ, 327, 

27 Cr.LJ. 377 (378), AI.R. 1926 All 297. So also where the Court before which 
the appearance was to be made did not in point of fact sit on the date when the surety 
Was asked to produce certain persons, the security bond could not be forfeited, because 
when there was no Court the accused were under no obligation to appear, nor were 
the sureties under any obligation to produce them — Samman Stngh, 9 LahLJ. 411, 

28 CrLJ. 1020. 

When the term of the bail bond was to surrender the accused persons to the 
Distnet Magistrate on the day of deosion or within the three days after or on such 
other date as the District Magistrate might direct, the surety had three alternatives 
and the bond could not be forfeited unless the District Magistrate had fixed a date for 
the production of the accused — Bishombar, 32 CrL.J 121 (122), 128 IC 348, 11 
B.L.T. S78, Ind. Rul. 1931 Pat 44. There can be no forfeiture of a bail bond except 
on its own terms. It is no concern of the sureties to find out what exactly it is that 
the Police Officer has been directed by the District Magistrate m the way of taking 
bad with sureties. Their liability must be determined by the agreement that is actually 
taken from them— A N. Bhattachaijee v Emp. 39 CrLJ 523, 174 I C. 984, A.I.R. 
1938 Pat 211, 10 R.P. 566, 4 B R 503. 17 Pat 436. 

Where the sureties were well aware of the terms on which they had undertaken 
to furnish secunty for the due appearance of the accused, as the terms were set out in 
the bond which they signed, and they knew that they were responsible for his appearance 
not only in the High Court but m sudi Court as the High Court might direct him to 
attend, in order to surrender to his bail and they (ailed to produce the accused before 
the Court according to the direction of the High Court, the bond was nghtly forfeited 
— Adkoo Umrao, AI.R. 1938 Nag 420, 40 CrLJ. 464, 180 IC 608, ILR. 1939 Nag 
170, 11 R N. 387. 

In respect of a bond executed in a trial Court the liability of the obligor continues 
till the final order m appeal. The liability is not disdiarged simply because the order 
of the trial Court is in his favour, if the order is res-ersed in appeal — Maung Po v. 
Maung Shwe. 30 Cr.L.J 346 (348). 

See also Note 1317 

As to the lorfeiture of bond tor keeping the peace or lor good behaviour, see Notes 
297 and 298 under sec 121. 

The offence under sec 323, I P C.. is a breach of the peace and entitles the Magis- 
trate to forfeit the bonds and the sureties — Abdta Saltar v. King-Emp , 39 Cr.L J. 831 
(832), 176 IC. 948, 11 RO 7, IMS A.CrC 55, 1938 OLR. 355, 1938 O.A. 566 
1938 O.W.N 676. A.I R. 1938 Oudh IM 

Proof of execution of the bond: — ^WTiere a person denies the execution ot a 
bail-bond it is obnously necessary that there should be some endcnce to prove that he 
did Where the Magistrate took no evidence at all m such a case, the High Court set 
aside the order ot forfeiture of the bail-bond — Birendia, 36 Cr L.J. 8S3 155 1 C li'>0 
A.I.R. 1935 CaL 336. 1935 Cr.C 417. ' • - » 
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police and no Court is mentioned therein no proceedings can be taken under section 514, 
Cr. P. C.. at zW—Biahma Nand v. Emp.. A.I.R. 1939 All. 682 ( 684), 1939 A.L.J. 779, 
184 I.C. 662, 1939 A.W.R. (H-C.) 69S, 1939 A.Cr.C. 164, 41 Cr.L.J, 85 

What amounts to forfeiture! — ^Bonds for appearance should be strictly 
construed. If the bond requires the accused to appear on a day fixed, and if he 
appears on that day, the bond is complied mth, and the failure of the accused to 
appear on any other day to which the case is adjourned, does not entail a forfeiture 
of the bond. The party alleging that the condition has been broken must prove the 
breach. The breach cannot be assumed — Vtthaldas Moolji, A.I.R. 1932 Bom. 290, 34 
BomL.R. 584, 138 I.C. 512, 33 Cr.LJ. 628, 56 Bom 220, 1932 Cr.C. 402 ( 403)} 
Anonymous, 2 Weir 663; Anonymous, 4|M.H.C.R. App. 44; Behari Lai, 36 Cal. 749. 
IVhen granting adjourrunent, the Magistrate ought to have taken a fresh bond from 
the accused requiring him to attend on the date of adjourned hearing. If this is 
not done, he cannot forfeit the original bond for failure to attend on the adjourned 
date — ViikaWos A/oolji, ' supra. Where bonds were taken from the accused and his 
sureties to appear on Sunday when the Court was closed, and when on the nent 
Monday the case was called on and the accused not being present the bonds were 
forfeited, it was held that as the bond required the attendance of the accused on the 
day fixed, i.e., on Sunday and not on the next day, the failure of the accused to appear on 
Monday did not cause a forfeiture of the bond — Asanulla, 2 C.W.N. 519. If, however, 
the bond required the accused to appear from day to day until the close of the trial, 
the bond is not illegal— 6 M.H.C.R. App. 38, 2 Weir 662, and the accused 
will forfeit his bond If he fails to appear on any adjourned hearing. Where a bond 
required the accused to appear 'on the first heating or at other times required’ and the 
accused appeared on the first day as mentioned in the bond, and was verbally directed 
to appear on a subsequent date on which he failed to appear, it was held that the failure 
to comply with the verbal direction would 'entail a forfeiture of the bond— Haslavetm 
Subba Reddi, 2 Weir 658 Where on a person being arrested under sec. 55 of this Code, 
the usual security bond was taken for his appearance, held that the bond was only with 
respect to the offence for which the person was arrested under sec. 55, and the failure 
of the surety to produce the person in connection with any ether ©fence which Iw 
might be suspected of having committed subsequently did not entail a forfeiture of the 
bond— A/ana. 25 CrL.J. 131, 76 I C £27. A I.R. 1924 Lah. 622. 

IVhere the surety undertakes to produce the accused before a Court on certain dates 
at a camp without giving any undertaking to produce him at the Sadar Court, his failure 
to produce him at Sadar Court on a different date does not cause forfeiture of the bail 
hond—Basudeb. 36 Cr.LJ. 76, 152 IC. 341, 38 CW.N. 804, A.I.R. 1934 Cal. 763, 
1934 Cr.C. 1188. 

Where the bonds did not specify any particular place where the Court was going 
to sit, nor does it appear from the order-sheet that the accused had knowledge of the 
change of venue, the bonds cannot be forfeited — Imarat Malhk, 39 Cr.L.J. 473, 174 
I.C. 823, 10 R.C. 728, A.I.R. 1938 CaL 255. 

Where a bond requires the accused to appear before a particular Court, the failure 
of the accused to appear before another Court to which the case has been transferred, 
does not work a forfeiture of the bond, if no obligation to appear in the latter 
has been siJedfied in the bond — Shamsuddin. 30 Cal 107, 6 C.W.N. 885; Behart Lai. 
36 Cal. 749; Mahabir. 18 A.L.J, 631, 21 CrLj. 632. 57 I.C. 456; Af««ng W|f. 2 
Rang. 581 (585), 26 Cf.L.J. 389. 84 I.C. 933. A.I R. 1925 Rang. 153; Chintaram. 38 
Cr.LJ. 100, 165 I C. 825, A.I.R. 1936 Nag. 243. The obligation under the bond so 
expressed ceases to exist on the transfer of the case and the bond cannot be said to 
have been revived on the subsequent re-transfer of the case to the original Court 
where the bond was executed— 7/ ew Lol, 37 C.WJ4. 880, 35 CrLj. 532, 147 I.C. 
KMl. A.I.R. 1934 Cal. 101, 1934 Cr.C. 145 This is also the case where a fresh bail 
bond was executed for the appearance of the accused in the Court to which the case 
was transferred— FondAf Khm. 36 CriJ. 215, 152 I.C. 874, A I.R. 1934 Sind 152, 
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warrant was issued to a woman in the first instance instead of a summons, without 
recording reasons under sec. 90, the warrant is wholly illegal, and the bond given by 
the surety for the woman's appearance has no legal force and cannot be forfeited if the 
woman docs not appear — Btla Singft, 1918 PiR. 50, 19 Cr.L J. 443, 44 I.C. 971s Kala 
Singk. 1907 P.W.R. 22, 6 Cr L J. 275. But see Chajju, 2 Lah 204, 22 Cr.L.J. 662, 63 
IC 454, where st has been laid down that where the principal agreement is void the 
rurety is liable as a principal debtor. IVhere ihg warrant for the arrest of a person 
was endorsed with an order directing his release on personal recognizance, the police- 
officer executing the warrant had no authority to talu security bond from a surety for 
the attendance of that person, and the bond bdng illegal, the surety was not hable to 
pay an>lhing if that person failed to attend — Kola Stngk, supra. 

See also Kcrbalai Hussain in Note 240 and Gyani Meher Singh v. Emp, in 
Note 1316A. 

Death of accused: — ^The death of the accused discharges the sureties from all 
habihties "The object of the surety bonds is to ensure that the accused person shall not 
evade justice by flying from the country or the jurisdiction of the Court. But if the 
accused elects to die sooner than lace his trial, that can hardly be a sufficient reason 
for forfeiting the surety bonds, since that was an event, which his sureties could not 
have in contemplation, and which is not of the land which would impose upon them 
any moral obligation or responsibility of the Court” — Rama Bapu, 18 Bom L.R. 683, 
17 CrLJ. 393 (394) j ViTjiTaghavalu. 37 Mad 156. 26 MLJ. 63, 1913 M.W.N. 77, 
13 Cr.L.J. 684 (in this case the accused committed suicide): Nrisingha, 16 C.W.N. 550, 
13 Cr.L.J S92, 15 I.C. 1008. 

^Vhere a person executing bond under sec 117 (3). Cr. P. C., dies, proceedings 
against him as an accused must necessarily cease and there is no obstacle to an enquiry 
whether he has broken the conditions of the bond in order to take proceedings against 
the sureties under this settion— Afumdeo v. Emp. AIR. 1938 Nag 275 (276), 40 Cr.L.J. 
23, 187 I C. 207, 1938 N.L J. 79. 11 RJ4. 210. 

Arrest of the accused in another case: — IMiere the surety fails to produce 
the accused due to an act of law (for instance, where the accused is arrested and detained 
in custody or in jail on a crimlna) charge), his bail-bond should not be forfeited — 
Alauddin. 26 CrLJ. 833. 86 I C. 657, AIR. 1925 Pat 389, 6 PL.T 397, 4 Pat. 259. 
3 Pat L R. 123 ( Cr ) , 1925 Pat H C C. 46. The najst important point is not mere arrest 
but confinement under arrest on the date when production is to be made, which makes 
such production impos^ble If, however, on being arrested in a different case the accused 
escapes from custody, the surety is not released from his liability by the mere fact that 
the accused was under arrest for one day or less between the date of the bond and the 
date when the accused must have been produced in Court — Madan Mohan. 32 CrLJ. 
467, 130 I.C. 161, AI.R. 1931 PaL 19. Ind Rul. 1931 Pat. 145, 1931 CrC. 55. 12 
P.L.T. 814. 

1334. What Court can proceed under this section: — So far as bonds 
generally are concerned, action may be taken under this section by the Court by which 
the bond was taken or by the Court ol a Presidency Magistrate or a Magistrate of the 
first class. But in tJie case of a bond for appearance before a Court, the tnbunal indi- 
cated IS the Court and there is no other tnbunal Where the bond is for appearance 
before a Sessions Court, a Deputy Magistrate cannot take action for the forfeiture of 
the bond The Sessions Judge cannot ddegate that function to the Deputy Magistrate 
under see. 516 which deals with the levy of the amount only — Htrolal Sahu, 14 C WJ^. 
259, 10 CrL.J. 248 ( 250). Inhere a bail-bond was executed for due appearance of the 
accused before a certain Court, and no provision was made therein for his appearance 
before any other Court to which the case might thereafter be transferred, held that 
after such transfer, the former Court had no jansdiction to forfeit the bond on .* 
ground of non-appearance of the accused either before the Court to which the 
was transferred or before itself— 2 Rang. 581 (5S6), 26 CrLJ. 
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personal recognizance to appear was taken from the atrused by the Magistrate of 
Karjat. The accused having failed to appear on the day fixed, the Magistrate at Karj'at 
issued a notice to the accused under this section. In the meanwhile, the accused was 
transferred to the Court of the Ma^strate at Khalapat, who forfeited the bond and 
d'rected the accused to pay the penalty. It was held that the Magistrate at Khalapat 
had no jurisdiction to make the order under this section, as he was not the Magistrate 
who had taken the bond or before whom the accused had to appear on the date of 
default — Mit Husen, 16 Bom.L.R 84, 15 Cr.L.J. 295. It is only the Court which has 
taken the bond that can enforce it — Kartshi Ram, 34 Cr.L J. 952, 145 I-C, 270, AIR. 
1933 Lah 678 The Presidency Magistrate of Bombay has no jurisdiction under this 
section to order the forfeiture of a bond for appearance before the Police taken by the 
Police under sec. 106 of the City of Bombay Police Act (Bom. Act JV of 1902) — 
Crawford, 42 Bom. 400, 19 Cr.L.J. 607, 20 Bom.L.R. 379. 

See also Mustaqimuddin in Note 1333. ... 

1335. Notice to show cause:— This section requires the Court to record 
grounds of the proof that the bond has been forfeited and a bond for the appearance 
is forfeited when the accused does not appear, but it does not require the Court to 
issue notice to show cause why the bond should not be forfeited — Fatehchand Wadhumal 
V. Emp., AI.R. 1940 Sind 136, 41 Cr.L.J. 802, 189 I.C. 800, I.L.R. 1940 Kar. 479. 

If an order of forfeiture is passed without any notice to the person whose bond is 
forfeited, it amounts to a failure of justice, and the defect cannot be cured by sec. 537— 
Sarfu V. lot Raj, 25 CrL.J. 445, A.I.R. 1925 Oudh 51. Before a warrant can be issued 
for the attachment of his property, the surety should be called upon to show cause why 
he should not pay the penalty mentioned in the bond: and it should be dear on the face 
of the, recotd that, he was so caUed dpow. A ttieta v«bal and uMecotded otder to show 
cause is not suffiaent— v. Dootgadoss, 15 W.R,- 82. A summary order for 
recovering the amount due on the security bond from a surety without serving upon 
him any notice to pay the same or to show cause why it should not be paid, is invalid— 
Jeebun Sheikh, 9 W.R. 4. Where a Magistrate, in a proceeding to forfeit the surety 
bond for good behaviour issued notice to the surety and upon his non-appearance did 
not proceed to hold any inquiry as to whether the principal offender had committed 
any offence, but relying on the evidence he had recorded before giving notice, passed an 
order forfeiting the surety bond, held that the procedure was illegal in as much as the 
only evidence recorded was not recorded upon notice to the surety, and that the order 
must be set aside— A/osfem Afartdal. 54 Cal 134, 44 C.LJ. 170, 27 Cr.L.J. 1293. 

Where the Magistrate held the sureties to their bonds without calling upon them 
to show cause why the penalty should not be paid, the Magistrate tmdoubtedly failed 
to follow the appropriate procedure under this section. But where there is no real 
dispute about the facts, this is sufficient in the circumstances of the case to prevent 
interference in revision — Ram Bilai v. Emp., A.I.R. 1910 Pat. 375 (376), 185 I C. 598, 
1940 P.W.N. 151, 21 P.L.T, 194. 41 CrXJ. 214. 

Procedure, if parly appears to show cause: — If the party appears to ^ow 
cause, he should be allowed an opportunity to cross-examine the witnesses upon whose 
exndence the rule to show cause was issued — ffobin Chunder, 4 Cal. 865, 4 C.LR. 243 
(F.B.): Har Chandra, 25 Cal. 440. If the accused appears and shows cause, and the 
Magistrate still considers that the recogniiance should be forfeited, it is his duty to 
record the evidence upon which it is proved that the accused has acted in such a way 
that it becomes necessary to forfeit the recogniiance. There must be a regular judicial 
trial and legal inquiry* before punishment can be inflicted — Kalikant Roy, 12 W.R. 54. 
Before it can be declared that a bond executed by a surety is forfeited, there must be a 
formal finding arrived at after taking evidence in the presence of such surety, which 
evidence must pro\*e that the principal person has so acted as to necessitate or render 
it advisable that the surety should, by reason of the act of the principal, forfeit his bond 
—liar Chandra. 25 Cab 440. 
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Discusang the rulings mentioned above it has been held that m case of bond 
under sec, 106, Cr. P. C, it is ob\'iously necessary for the Magistrate to record evidence 
to prove the commission of a fresh breach of the peace and the forfeiture of the bond. 
Such evidence need not, according to the terms of this section, be taken in the presence 
of the respondent, but clearly, as was said in Nobtn Chundej, supra, when the respon- 
dent appears and shows cause he must be given an opportunity of cross-examining the 
witnesses upon whose eNddence the Magistrate had directed him to show cause why 
the bond should not be forfeited. The section does not require that before a final order 
IS made the witnesses on whose evidence the forfeiture is held to be established, if they 
ha\e been pre\iously examined in the absence of the accused, must again be examined 
in his presence.. Where a bond has been executed for appearance merely, it is often 
unnecessary for the Magistrate to record any evidence at all. The Magistrate knows 
by his owu obseri-ation that the accused (ailed to appear in his Court. The burden of 
proving the ncgati\e, that is to say, that the accused absented themselves without 
reasonable cause for their non-appearance, is not upon the prosecution and it is for the 
surety to give an explanation why the accused person was unable to attend Court. 
The accused persons should be given an opportunity of proving their allegation, if they 
so desire. ^Vhere the Magistrate does not give the respondents a proper opportunity 
of showing cause, the order directing the forfeiture of the bonds will be set aside— 
Kumarappan v. The A'«n|, A.I R. 1939 Rang 427, 185 IC. 614, 41 Cr.L.J. 216. 

See also Note 1333 under the heading “Proof of forfeiture of the bond." 

1336. Order when to be passed: — If the accused's bond is forfeited, the 
Court may at onee proceed to pass an order of forfeiture. If the accused fails to appear 
on the day fixed, the order of forfeiture of the band of appearance is not illegal if it is 
passed on the very next day — Nthal Chand, 2 Bom.L R 589. Indeed, a Magistrate 
ought to take aaion immediately, otherwise it will be deemed that the Magistrate has 
decided not to take action under this section Thus, where a person who is already 
bound over under Chap. VIII is charged with an offence before a Magistrate, and the 
Magistrate at the time of passing his sentence in (he second ohence knows that there is 
an outstanding recognizance, he should decide once (or all whether he will proceed on 
it or not. If he does not make any order for (he forfeiture of the recognizance, or makes 
no reference to the recognizance, it must be taken that he has decided not to forfeit 
the recogmzance, and he cannot afterwards, m a subsequent and separate proceeding, 
reconsider his decision and direct forfeiture of the recognizance — Mumki, 25 CrL.J. 4, 
Aia 1924 Lah 6 SO, 75 IC. 692; Afawai, 1913 PR J3, 14 CrL.J 67, 18 IC 403, 
39 PLR. 1913 (FB.); Cut Khan, 1904 PR 26, 1 CrLJ. 1100; Ramchundra, 1 CLa 
134; PoTbutti Churn, 3 CLR 406; Ah Majdan v. Bakar Khan. 13 PR. 1913, 17 I.C 
680, 7 PW.a 1913, 27 PL.a 1923 (FB); Balt Ram v hkar Chand, 26 PLR. 
1904, 65 P.L.R. 1904. But where, although (he convicting Court and the confis- 
cating Court were the same, there was nothing to show that at the lime of conviction 
the Magistrate retained any knowledge of the fact that the accused was upon 
security and the case concerned the surety and not the convicted person, the order of 
confiscation was not illegal although it was not passed m the same judgment in which 
the man who had been bound down, was convicted — Mtiam Shah, 37 CrL.J. 849, 
163 I C. 443, A.I R, 1936 Pesh. 141. But it is suffiaent if the Magistrate passes 
an order of forfeiture in substantially the same proceeding m which he convnets the 
accused, though he docs not pass such order immedtaiely on conviction Thus, where 
the Magistrate did not pass an order of forfeiture of secunty at the time of conviction 
of the prinapals, but while convicting them he plainly wrote in his judgment that 
"m as much as Uie sureties would forfeit Rs. 4.000 present!), I refrain from passing a 
heavy sentence on the accused," and then the Magistrate issued process to the sureties 
and confiscated the sccunty in full; it was hdd that the Magistrate having plamJy 
showed in his judgment his intention to confiscate, the order of forfalure of security 
though passed subsequently after conviction was legal— Wussaw Khan, 1917 P.R. 15 . 
18 Cr.Lj. 566, 39 I.C 606. But the Allahabad High Court holds that the mere fact 
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that no immediate action is taken against a person under this section is no bar to his 
taking such action at a subsecpient time; there is nothing in the language of this section 
•which lays do-wn any such linutation; the Magistrate can wait till the time of appealing 
has expired or till the appeal has been dismissed, and then he can proceed under this 
section — Raja Ram, 26 All 202, 1903 A.WJJ. 237. This case has been followed by the 
Sind Court in Jeomal, 27 Cr.L J. 326 (327), 92 I.C 742, A.I.R. 1926 Sind 180, 20 SL.R. 
95. Even the Judges who decided the case of 1913 P.R. 13 (cited above) have also 
admitted that there is nothing in sec. 514 to debar a Magistrate who has convicted a 
person of an offence, which involves the forfeiture of the bond, from subsequently taking 
action against that person by forfeiting the bond in question. 

Discussing the rulings mentioned above the Full Bench of the Lahore High Court 
has held that there is nothing in this section or any other part of the Code, which 
restricts expressly or by necessary impheation the power of the Court to take action 
for realization of the penalty under the bond after the order convicting the accused 
had been passed. The mete fact that no immediate action under this section has been 
taken against the person under recognizance to keep the peace, or against the surety, 
on the conviction of the former to keep the peace/ is no bar to such proceedings being 
taken, at a subsequent time, and the wide proposition to the contrary laid down in 
Mawaz, supra, cannot be supported. It is, of course, a matter for decision m each case, 
depending upon its own facts and circumstances, sihether, when proceedings under this 
lection has been taken subsequently, the penalty should or should not be exacted in 
whole or in part— Khan v. Emp., 40 Cr-LJ. 505 (508), 180 1 C.'849, I.LR, 1939 
Lah. 283. 11 R.L. 725, 41 PLR. 69, A.I.R. 1939 Lah. 70 (F.B.). 

If a person is bound down to keep the peace, say for one year, and the bond Is 
forfeited, proceedings for forfeiture of the bond must be initiated within the term of 
the bond, ie, within one year from the date of the bond; and if the proceedings are 
started within that period, the termination of the period of the bond before the proceed* 
Ings are finished will not invalidate the subsequent order of forfeiture— t/ma Dull, 
20 ALJ. 692, 44 AU. 657, 23 Cr.L.J. 623. 

Moveable property: — During the surety’s lifetime, only moveable property can 
be attached and sold for recovery of the penally — Nonke, 16 AL.J. 503, 19 Cr.L.J. 711 
(see this case cited in Note 293 under sec. 118). But a surety can offer house property 
as security under sec 118, though his moveable property alone can be attached and 
sold — Ibid. 

‘His estate if he be dead*: — ^Thesc words were introduced into the Code of 1898 
to meet Ctilab Shah, 1894 P.R. 22, where it was held that the legal representative of a 
deceased surely could not be proceeded against under the provisions of this section. 

1337* Liability of sureties: — See A. N. Bhailackarjee v. Emp., in Note 1333. 

It is the duty of the surety to see that the accused does not run away, but where a 
surety has failed to produce the accused by reason of an illegal order passed by a 
Magistrate which the. surety was not bound to carry out, and where there is no conni* 
N'ance and no negligence, it cannot be said that the surety has acted irresponsibly so 
as to be penalised— Porb/iu Dayal, 49 AU. 825, 28 Cr.LJ. 585 (587), 25 AUJ. 537. 

A surety executed a bond whereby he undertook to produce the accused before the 
Magistrate of Agra during an inquiry into an offence. The Magistrate ordered the 
surety bter on to produce the accu^ at Pumca. The surety sent the accused to 
Pumca, but the latter absconded on his way to Pumea Nine months later the surety 
was ordered to produce the accused before the Magistrate at Agra in connection with 
a case at Pumca, and on his failing to do so lus security was forfeited. Held that as 
the bond directed the surety to produce the accused at Agra, the first order directing 
the surety to produce the accused at Pumca was illegal. The second order was legal, 
but as the accused had absconded during an honest attempt of the surety to carry out 
the illegal order of the Magistrate {by sending the accused over to Pumea), the surety 
should not be penalised to the full extent, and the High Court directed that the order 
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forfeiting the sum of Rs. 1,000 be reduced to a sum of Rs. 250 — Paibhu Dayd, supra. 
In the absence of anj thing to show that the surety was really responsible for the 
disappearance of the person for whose alteadance he stood surety, and without inquiry 
into the arcumstances under which he came to stand surety, the forfeiture of the whole 
amount of the bond is improper— Stngk. 22 P.W.R. 1907, 6 CrL J. 275 (276). 

^^^lcre the accused and the complainant cam<» to an arrangement that they would 
not appear m Court on the next day of hcanng and the surety having knowledge of the 
anangcment concluded that the case would not proceed, and took no steps to procure 
the attendance of the accused, held that the surety was not altogether relieved of his 
Labihty, but m such a case he should not be ordered to pay the full amount — AH 
Muhammad. 27 PL.R 646. 27 Cr.L J. 1152 87 I.C. 672. (In this case the High Court 
ordered that only Rs. 25 was to be recovered, where the full amount of the bond was 
Rs. 5IX>.) 

The liabibty of the sureties is not confined to the bail bonds alone. If a contract 
is required to be in writing, it is not the law that it must be contained in one piece 
of writing alone and the full terms of contracts m writing have often to be gathered 
from a series of letters passing between the parties put together. Where the sureties 
sign the order-sheet of the Magistrate against the part which contains the undertaking 
on which he accepted the bail bonds, the order-sheet with the sureties’ signatures itself 
becomes a part of the contract between the parties—Rum Bilas v. Emp., AIR- 1940 
Pat 375 (376), 183 I.C. 598, 1940 P.WJ4. 151, 21 P.L.T. 194, 41 CrLJ. 214. 

Only one bond should be taken from the accused and his sureties for one determinate 
amount, the sureties engaging to be bound jointly and severally for the same amount 
as the accused, so that it may be realuable from any one of the obbgors, and there is no 
warrant m law for taking separate bonds from the accused and his sureties individually 
and severally exceeding in the aggregate the amount for which the accused is bable— 
Jawaya, 1890 P.R. 30 (Cr.) The bond executed by the principal and the bond executed 
by the surety are to be considered as one bond for one amount, and Is discharged on 
forfdture by the payment of the amount due by etlker the principal or the surety— 
Kaku, 1894 P.R. 26. In no case can an amount in excess of the amount secured by the 
bond be demanded or recovered from the person bound for bis sureties, individually or 
collectively — Alt Mohomed, 1911 P.LR. 226, 12 Cr.L.J. 404, II I.C. 583; Kaung Nga, 
2 LB.R. 235. Where the prinapal accused was bound over (under sec. 107) in the 
sum of Rs. 500, and his surety in the same amount, and on forfeiture of the bond the 
Magistrate ordered that the pruiapal should forfat the whole amount of his bond, viz., 
Rs. 500, and the surety should forfeit Rs. 250, held that the order was illegal; the 
hlagistrate could not demand a sum in excess of Rs. 500, whether from the principal 
or from the surety or from both. The High Court modified the order of the Magistrate 
by directing the principal to pay Rs. 250 and the surety to pay Rs. 250 — Harnam, 
5 Lah. 448 (449), A.I.R. 1925 Lah. 228, 84 I.C 546, 26 Cr.L.J. 322. See also Curan 
Ditta, 31 P.R. 1890 (Cr.). When the amoimt of the bond has been recovered from the 
principal, the sureties are not liable to any further amount The liability of the surety 
IS only a joint and several Lability with the prinapal and there is no warrant to collect 
the amount twice over — Nga Kaung, 2 Cr.I~J. 463, U.BR. (1905 ) 31; Kaku, 1894 P.R. 
26} Nanak Chand v. AnanI Kam, 26 P.R. 1894; Abdul Aziz, 4 Lah. 462, 25 Cr.LJ. 1131, 
81 I.C. 955, A.I R. 1924 Lah 262. But the Calcutta High Court holds that on the breach 
of the bond both the surely and the principal are liable to pay the penalty of their 
respective bonds; and the surety is liable quite irrespeclisc of the question whether 
the amount of the bond of the prinapal has been realised or noL The Labihty 
of the surety is not co-cxtensive with that of the principal as in the ordinary case 
of a surety for a debtor for the payment of his debt, where the surely is discharged 
as soon as the principal debtor pays the money due from him. Here the rarely is an 
additional safeguard against a breach of the peace. Therefore, where the principal 
accused was bound down in the sum of Rs. lOCk to keep the peace under see. 107, and 
the surely bound himself in the sura of Rs. 50 and upon the bond of the accused bang 
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declared forfeited, both he and his surety were ordered to pay the amounts of their 
respective bonds (t/jr.-Rs 100 and 50)» held that the order was not illegal — Saltgram, 
36 Cal. 562, 9 CL.J. 296, 13 C.W.N. 555, 2 I.C 592, 10 Cr.L.J. 89. The Allahabad, 
Madras, Sind and Peshwar rulings are to the same effect — Q -E. v. JtaHimbux, 20 AIL 
206, 1898 AW.N. 21; Rajaram, 26 AIL 202, 1903 A.WJ^. 237; KuIut Alapa Naik, 
10 Cr.L.J. 294, 8 I.C. 470; Kuldip Sakai, 9 Cr.LJ. 296; Abdul KaTtm, A.I.R. 1933 Sind 
320. 147 I C. 127, 1933 Cr.C. 1074, 35 Cr.LJ. 315; Miram Shah, 37 Cr.LJ. 849, 163 
IC. 443, A.I.R. 1936 Pesh. 141. The correct form of the bond to keep the peace is 
given in Sch V and the correct form of the bond by sureties is also given in the same 
schedule. These show that the surety does not take responsibility for the payment of 
the amount forfeited by the principal in the e\ent of the principal failing to pay it, but 
enters into a direct bond taking responsibility that the prinapal shall not commit a 
breach of the peace — Mijam Shah, supra. 

In Sardar Khan v. Emp., AIR. 1937 Lah. 133, 17 Lah. 523, 38 P.LR. 951, 167 
I.C 746, 38 Cr.LJ. 420, the Lahore High Court has observed that the conadered 
deci^on of the Calcutta High Court in SaligTam, supra, is to be preferred to the Lahore 
decisions, given above, as the view expressed in those decisions Is, on first principles and 
also on a consideration of the uords of the statute, untenable. It has been held therein 
that the order requiring a surety, who ^ecuted a bond in accordance with the provisions 
of sec.106, Cr. P. C., to pay the full amount specified in the bond in addition to any 
amount which may be recovered from the principal is in accordance w'lth law. In a 
recent case Skemp, J., of the same High Court, has. however, followed Abdul Ath, 
supra, and has observed; "In the first place it is the principal bond which was to be 
forfeited; only if that cannot be realized, is the surety liable to pay. The same principle 
would apply to a fractional sum out of the bond’ — CAanda Singh v. Emp., 41 Cr L.J. 
359, 185 IC 642, AI.R. 1940 Lah. 32. 

The Oudh ^ief Court has, however, not accepted the \uew of the Calcutta High 
Court. It has held that where persons execute bonds for keeping peace together with 
sureties, upon the failure to keep peace the pnnapals can be called upon to pay the 
amount under the bond and any one of the sureties can also be called upon to pay the 
same amount but if any one is called upon to pay the whole amount under the bond 
any other on that bond, be he pnnapal or surety, cannot be ordered to pay anything 
more — Abdus Sattar v. King-Emp, 39 Cr.LJ. 831 (834), 176 I C. 948, 11 R.O- 7, 
1938 A Cr.C. 55, 1938 O L R 355, 1938 O.A. 566, 1938 O.W.N. 676, A.I.R. 1938 Oudh 195. 

As regards the liability of sureties per se, if three sureties sign a bond, they are 
jointly and severally liable to pay the amount of the bond, but every one of them cannot 
be called on to pay the whole amount; the sum named can be recovered only once — 
Mahomed Ibrahim, 8 5 LR 173, 16 Cr.LJ. 100, A.I R. 1914 Smd 13. IVhere a bond 
for Rs. 2,000 under sec. 117 (3), Cr. P. C, is executed and there are two sureties for 
a like amount, the tw’O sureties are jointly and severally liable and, therefore, more 
than a total sum of Rs. 2,000 cannot be recovered from them — Namdeo v. Emp, 40 
Cr.L.J. 23 (25), 178 I C. 207, 1938 N.LJ. 79, A.r.R. 1938 Nag 275, 11 R.N. 210 

Right of sureties: — Since sureties on a bond are required in order that the 
failure of the principal to appear may be at their peril, it follows that the object of this 
provision is defeated if the principal and surety are allowed to relieve the latter of the 
peril and confine it to the former by any arrangement among themselves. Therefore, 
an agreement by an accused with his surety that the accused will indemnify the surety 
if the bail is forfeited on account of his non-appearance, is void — Jodhraj v. Bishanlal, 
20N.LR. 166. 

It is essential that when a man stands surety for the appearance of another 
that he should take every precaubon to insure the carrying out of his undertaking. 

If the surety in such arcumstances is allowed to recover any sum forfeited under 
the bond either from the actual person for whom he stood surety or from any person 
who induced him to so stand, it would only tend to render the surety callous and 
the whole object of demanding the bond would be defeated — Bhana Mai v. 
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Bhajtu Mai, A.I.R. 1932 Lah. 23, 133 I.C 224, 32 P.L.R. 739. The pnnciple of law 
was laid down in a case where a surety executed a bond by which he undertook to 
produce a judgment-debtor in a Cm'I Court when necessary and the bond was forfeited 
on his failure to do so. 

1337A. Sub-section (4): — Imprisonment: — ^^Vhen default is made in 
payment, the Magistrate cannot forthwith direct imprisonment He should order the 
attachment and safe of the defaulter’s moi-eable property, and if the penalty cannot be 
recovered from s’jch attachment and sale, then and then only can he direct imprisonment 
— Mokesh Chandta, 10 CLR. 571; Maung Po v. Maung Shwe, 30 CrL.J. 346 (348), 
114 IC. 682. AhR. 1928 Rang. 310, Ind. Rul. 1929 Rang 74; Reoti Piasad, AIR. 
1934 AIL 1046, 36 CrLJ. 297, 153 I C. 155, 1934 Cr.C. 1329. 

1338. Sub-section (5) — Remission of penalty: — It is not really fine, but 
penalty incurred by way of forfeiture under this section — Imarat Malltk, 39 Cr.L.J. 
473. 174 I C. 823, 10 R.C 728. A.I.R. 1938 Cal. 25S. 

This sub-section gives the Court power to remit the penalty or to reduce its amount 
Under the Codes of 1872 and 1861, neither the Magistrate nor even the High Court in 
revision had ;iower to reduce the amount of the penalty under a recognizance bond 
which had been forfeited. See Naki Ha}i, 8 CLR. 72; NmtuI Hugq, 3 Cal. 757; 
NSmadhub Choshal. 19 WR. 1. If the Magistrate thought that the amourij of re- 
cognizance was excessive, he was to refer the matter to Government— Ibid. 

The Court remitted portions of penalty where the accused had been subsequently 
arrested and the amount forfeited was eccessive and the surety was unable to pay— 
/ora SingA. A I.R, 1933 Lah 42. 145 I C 967, 1933 CrC. 121,34 CrLJ. 1158. 34 P.LR. 
895; CiTindra, A.I.R. 1935 Cal. 246. 37 CtL.J. 77. 159 I.C. 385. 1935 Cr.C. 319, where 
the surety did not act irresponsibly and there had been no connivance or negligence on 
the part of the surety; Probhudayal, AfR. 1927 All. 831. 102 I.C. 554. 28 CrLJ. 586, 
49 All. 825. . . 

1339. Sub-section (7) — Admissibility of Judgment of conviction: 
—This sub-section has been newly enacted. Under the’ old law there was a conflict 
of opinion among the High Courts. The Allahabad and Punjab Courts lafii down 
that where a person who had given a security bond with a surety for good behaviour, 
was convicted of an offence, the production of the judgment of conviction and the 
proof, if necessary, of the identity of the prinapal was sufficient evidence upon which 
a Magistrate was competent to issue notice to the surety. If was not incumbent on 
the Magistrate to prove that the prinapal was properly convicted, by re-summoning 
the witnesses on whose evidence the pnnapal was convicted — Man Mohan, 21 All. 86; 
Wadhawa. 1903 P.R. 32, 15 PLR. 1904; Alt Mahomed, 12 CrLJ. 404. 11 I.C. 588, 
1911 P.LR. 226. But in Hot Chandra. 25 CaL 440 it was held that the mere 
production of the original record or of a certified copy of the original record of the 
Cnal in which the prinapal was convicted would not be conclusne evidence Co show 
that the accused had really committed an offence; such fact must be proved by evidence 
taken in the presence of the surety, unless it was admitted by him. The present 
sub-section adopts the view of the Aliahabad and Punjab decisions. “There has been 
a conflict of opinions whether a judgment convicting the principal in a bond taken 
under the Code and ordering the forfature of the bond is suffiaent prima faeU proof 
in proceedings under this section against the sureties. The amendment permits the 
use of such a judgment as evidence m sudi proceedmgs and directs that the Court shall 

presume that such offence was committed unless the contrary is pro\cd” Statement 

of Obicels and Reasons (1914). 

The judgment of connetion Is undoubted evidence against the prino'pal hmselfl 
Thus, where the bond is given by the person bound to keep the peace, the judgment 
convicting him of breach of the peace Is admissible in evidence against him. and may 
form a sufficient baas for an order under'thls section, he having had an opportunity 

Cr.— ICS 
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of cross-examining the witness on whose evidence the forfeiture is held to be estabhshed 
— Hot Chandra, 25 Cal. 440; Hobin Chunder, 4 Cal. 865. 

. Revision: — The High Court can revise all orders made under this section. See 

I , notes under section 515. 

514A. When any sttrety to a bond under this Code 
Procedure in case of insolvent or dies, or when any bond 

insolvency or death of is forfeited under the provisions of section 
^ Collr^, by whose order such bond 

was taken, or a Presidency Magistrate or 
Magistrate of the first class, may order the person from whom 
such security was demanded to furnish fresh security in accord- 
ance with the directions of the original order, and if such security 
is not furnished, such Court or Magistrate may proceed as if 
there had been a default in complying zvith such original order. 
This section has been added by sec. 140 of the Cr. P. C. Amendment Act, XVIII 
of 1923, to make up the deletion of certain words in sub-section (6) of section 514. It 
also covers the case of a surety who becomes insolvent 

514B. When the person required by any Court or officer 
Bond required from a to execute a bond is a minor, such Court or 
officer may accept, tn lien thereof, a bond 
executed by a surety or sureties only. 

"We have added a new section 514B to provide for the case of a bond being required 
from a minor "— of the Select Committee (1916). 

Under the old Uw, where a person released on probation under section 562 and 
ordered to execute a bond for good conduct was a minor, the bond could not be executed 
by his sureties; see Mi Pyu, 4 L.B.R. 12, 6 Cr.LJ. 123 This is no longer law. 


515. All orders passed under section 514 by any Magis- 
Appeal from apd ra- trate Other that! a Presidency Magistrate 
vision of orders under or District -Magistrate, shall be appealable 
section 514. District Magistrate, or, if not so 

appealed, may be revised by him. 

1341. Appeal and revision: — ^Undcr the old Codes of 1861 and 1872 there 
was no provision for appeal or reviaon of orders forfe:ting a secirity bond under 
sec. 514; see Ananthachari V Ananthachari, 2 Mad. 169 This section makes provision 


for such appeal or revision, 

Under this section, all orders passed by the subordinate Magistrates shall be 
appealable to the District Magistrate, but not to any other first Class Magistrate 
Shambhaji, Ratanlal 384. A Sub-di^dsional Magistrate authorized to hear appeals under 
sec. 407 (2), Cr. P. C, has no power to hear appeals under this section from an order 
under sec. 514, Cr. P. Code — Muhammad SAch. 35 Cr.L.J. 557, 154 I.C. 522, A.I.R. 


1934 Lah. 294. 1934 Cr.C. 525. 

Where an appeal from an order under sec. 514 is not admitted by the District 
Magistrate as being time-barred, it is within flie competence of the District Magistrate 
to revise the order under this section without making a reference to the High Court 
for revision— Pj«dAi Khan. 36 Cr.L.J. 215. 152 I.C 874. A.I.R. 1934 Sind 152, 1934 


Cr.C. 1144. 

A bond for keeping the peace or for good behaviour is not gi\-en to any particular 
person but to the Court, and no private jsirty is entitled to appeal against an ordac of 
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a Magistrate refusing to forfeit the bond, but it is open to the District Magistrate to 
take action in revision — Saiju v. /at Raj Kumar, A I.R. 1925 Oudh 51, 25 Cr.L J. 445, 
77I.C,733 

Orders passed by a District Magistrate under this section may be subject to revision 
by the High Court— A/asfa, 1905 P.R. 15, 2 Cr.LJ. 131. 

, 516. The High Court or Court of Session may direct any 

Power to direct levy -Magistrate to levy the amount due on a 
of amount due on certain bond to appear and attend at such High 
recognuances. or Court of Session. 

■ This section empowers the Court of Session to delegate his power of levying fine 
to a Magistrate; but he cannot delegate his power of tnUialing Proceedings for forfeiture 
of the bond— Hira Lai Sahu, 14 C.WJ4. 259. 3 IC. 113, 10 Cr.LJ. 248 ( 250) (cited 
in Note 1334 under section 514). 


CHAPTER XIJII. 


Of the Disposal ok Property. 


516A. When any property regarding which any offence 
Order for custody and appears to have been committed, or which 
pSi trfi in^’eStS to have been used for the commis- 

cases. sion of any offence, is produced before any 

Cn’»ttua/ Court during any inquiry or trial, the Court may make 
such order as it thinks fit for the proper custody of such property 
pending the conclusion of the inquiry or trial, and, if the property 
is subject to speedy or natural decay, may, after recording such 
evidence as it thinks necessary, order it to be sold or otherwise 
disposed of. 

1341A. Scope: — This section has been newly added by sec 141 of the Cr. P. C 
Amendment Act, XVIII of 1923: “If Is proposed to add to the chapter a new section to 
exiable the Court to pass orders for the custody or disposal of property dunng an 
inquiry” — Slatcment of Objects and Reasons (1914). Under the old law, an order 
for disposal of property could be made only when the inquiry or trial was concluded 
(sec 517), but no order could be made while the offence committed m connection with 
such property was still under inquiry, and the trial was not yet ended — Val;i Mahomed, 
Ratanlal 957; Nux Mohamed v Jafar Meher, 5 Cr.LJ 147, 5 C.L J 229 This section 
enables a Court to make an order lor disposal of property pending the inquiry or trial 


“Property used for the commissloa of an offence”; — See Note 1343 under 
fee. 517. \Vhere a motor-driver is prosecuted for an offence under sec 338, I P. C , it 
cannot be said that the motor car has been used by the accused for the commiss on of an 
cltence; consequently, it is ilJega] for the Magistrate to deta'n the car pending the 
conclusion the tnal— P/mla Smg/i, 1931 CrC. M3, A.I R. 1931 Lah. 565 Cf. Jlaki 
Baksh. 4 P L.R, 1904, 1 Cr.LJ. 38. 

Where the accused was charged with cheating or, alteraatively, criminal breach 
of trust and it appeared that the accused had an account with a bank and tie police 
sened a "stop order” on the bank to prevent the accused from operating on bis 
account, held that no such order can be made on the bank, nor is there any seetja 
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1342. Scope of section: — ^Under.the Code of 1882, the operation of tHis 

section was much restncted, and the Court could make an order under this section only 
-With reference to property in respect of which any offence had been committed or which 
had been used for the commission of any thence: otherwise not — Fattah Chand, 24 CaL 
499; Basudcb v. Nazijuddin, 14 Cal. 834; An$ia Puma Bai, 1 Bom. 630: Anant Ram- 
ehandra, 10 Bom. 197; Ralanlal 17 Bam 748: Devtdtn, 22 Bom. 844; and 

the order could be made only when the offence was actually imder investigation or trial 
by the Court — Amra Nalhu, Ratanlal 500; Abdul Khaltk, 46 P.R. 1888. 

Under the 1898 Code, the scope of the section has been enlarged and an order can 
be made with regard to any property produced bejore the Court, or in ifs custody, even 
though it has not been used for the commission of any offence or though no offence in 
regard to it has been committed — Rassul v. Ahmed, 34 Cal. 347; Pyde Ramanna, 42 
Mad. 9: Mauni Ma v. Ma Kra, 6 Rang. 259, 29 Cr.LJ. 958; or though the offence 
actually under mvestigation is not m connection with the property or is not proved — 
Parasanada, 2 l\'eir 666. See also Guiabchand Umayi, A.IR. 1937 Smd 33 (35), 

In a hladras and a Calcutta case, it was held that this section applied only when it 
appeared that an oQence had been committed with respect to a property; and therefore 
where a person was bound down for pjod behaviour under sec. 109 or 110, but it did 
not appear that any offence had been comnutted with respect to the property m dispute 
which the accused claimed as his own, held that no order could be passed under this 
section as to the property— Coui«dara«;o Padayachi, 16 CrLJ 811, 31 I.C 827, 
A.I.R. 1916 Mad. &39; Suiendra v Rat Mohan, 30 Cal 690, 7 CW.N. 634 These 
deasioRs are incorrect as the Judges failed to notice the amendment made in the 
1898 Code of the addition of the word “produced before it or in its custody”. Section 
517 gives junsdiction to a Cnmmal Court tn pass an order of conffscation of property 
produced before it in proceedings under section 109 or 110, though there is no proof 
that an offence has been committed to respect of sudi property or that such property 
has been used for the commission of any offence — Pyde Ramanna, 42 Mad 9 (12), 
49 IC. 167, 8 MLW. 350, 24 M.LT. 256. 20 CrLJ 135: Bent Madho, 38 Cr.L.J. 
175. IfiS I.C. 271, AIR. 1936 Nag 143. 1936 CrC 694, ILR 1936 Nag. 150 

See U Ba Hlaing v. Balabux Sodani, Qted in Note 1331 under the beading “Nature 
of proceedings.” 

See also Note 1362A. 

1343. Property — Property produced in Court: — When a portion of a 
property (eg., a portion of salt or other articles m bulk) is produced in Court and 
received in evidence as a sample, the whole bulk is taken to have been produced before 
the Court, and the Magistrate can make an order with respect to the entire bulk— 
Anonymous, 2 Weir 670. 

Where the accused was convicted of critmnal breach of trust in respect of two G. P. 
Notes, the Court cannot direct the restoration to the complainant of the renewed notes 
subsequently issued in lieu of the old at the instance of a third party who was no party 
to the cnmmal case; because the renewed notes cannot be said to be property produced 

before the Court or in its custody or regarding which an offence has been cominiited 

Zainul Abdin, 9 O.WN 434. 1932 CrC. 521, 33 CrLJ 569, 138 IC 156, A.IR. 1932 
Oudh 218, Ind Rul 1932 Oudh 292. 

This section not only refers to property m reflect of which an offence has been 
committed but also the property before the Court and in its custody — Cidabchajid 
Umajt. 38 Cr.LJ. 382 (384), 167 I.C 428. AIR. 1937 Smd 33. 9 RS 190; Samdto 
39 CrLJ. 342 ( 343), 173 I.C 620, A.IR, 1938 Nag. 316, ILR 1938 Nag. 454 10 
R14. 314, 

Properly re^ardin^ which aa offence appears to have been committed: 
— In order that the Magistrate should have junsdicUoa to dispose of property, it is only 
necessary that he should find that it appears that an offe-uce has been committed in respect 
of that property and it is not necessaiy that the property should be proved to have been 
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stolen — Kasiram Maiuari v. Makkanjt Dioarka Piasad, 38 Cr.LJ. 1091 (1092), 171 
l.C. 589, 18 P.L.T. 441, A.I.R. 1937 Pat. 591, 10 RP. 221, 4 B.R 40. • These words 
mean property which has been the subject of offences like theft or criminal misappro- 
priation— A6i«aj/j Chandra, 34 Cal. 986, 11 C.W.N. 1(M6. 6 C.L.J. 754, 6 Cr.LJ. 293. 
Where the accused gave false information that his jewels were stolen and afterwards 
these jewels were found in his possession, and the Magistrate after convicting him of 
an offence under section 182, I. P. C, confiscated those jewels under this section, it 
was held that the order under this section was illegal, because the jewels were neither 
produced before the Court nor was there any offence committed with regard to them— 
Lakshmt Noioyan, 9 C.WJ4. 597, 2 Cr.LJ. 273. 

Cash is not, strictly speaking, property, except in so far as it is capable of being 
possessed and identified in specie. If, however, it is certain that the coins found on 
the person of thieves are the actual coins which have been the subject of theft, then it 
is permissible to treat such coins as stolen property and the Magistrate can pass an 
order as to their disposal (e.g., an order to pay them to the complainant as compen- 
sation). But coins which have been put into arcilation and passed on to other persons 
cannot be treated in the same way as stolen coins actually remaining in the possession 
of theives— 18 SL.R. 218, 26 Cr.L.J. 1315. But m an Allahabad case, where the 
accused embexsied some money from a Bank and sent part of the emberzled money to 
one of his creditors in notes under insured cover which was traced and seized by the 
police, and the Magistrate after convicting the accused ordered the money to be handed 
over to the Bank, held that the order was strictly justified under the provisions of this 
flection, as the money was "property m respect of which an offence was committed” and 
it was property to which the Bank was entitled— Rcnicy Lai v. Allahabad Bank, 23 
ALJ, 889, 26 Cr.L.J. 1232. IVhere in certain disputes regarding possession of boats, 
nets and tackle a quarrel arose which ultunately ended in not, assault and murder, held 
the boats, nets, tackle were "properties legarding which an offence was committed,’' 
the attempt to take possession of the boats, etc., was the occasion which gave rise to 
the quarrel which ultimately ended m the murder, although the boats were not actually 
the subject of the offence of murder. The words "property regarding which an offence 
has been committed” include moveable property regarding the possession of which a 
quarrel or riot is begun, whatever may be the offence wWch might ultimately be 
committed m the course of the quarrel or fight— SAeiAA Damod v. Velayuda, 51 Mad. 
605, 54 ML.J. 312, 29 Cr.L.J, 322 (323), 108 I.C. 65, A.I.R. 1928 Mad. 194, 27 
M.L.W. 132, 9 A I.Cr.R. 538. 

^Vhere the accused were prosecuted under section 17 (2) (o), Bihar and Orissa 
Mica Act (I of 1930) for not entering some quantity of etude mica in the stock book, 
pleaded guilty and were sentenced and they were not asked to meet a charge of having 
obtained mica by illicit means, and the mica, which was seized, was not made an 
exhibit, the mica was not a property regarding which any offence was committed 
and it was not a fit case in which confiscation should be ordered — Mani Rain, 38 
Cr.L.J. 602, 168 l.C. 795, 18 PX.T. 146, A.I.R 1937 Pat, 257, 3 B.R 486, 9 R.P. 
505, 16 Pat. 323, 1937 P.VV.N. 167. 

An order directing the keys of a house to be made over to the complainant is in 
fact an order directing that possesion of the house in dispute be delivered to him for 
the purposes of this section — Sundar Das, 32 CrXJ. 847, 132 l.C. 202, A.I.R. 1931 Lah. 
527, 1931 Cr.L.J. 751. 

The Magistrate can dispose of property stolen in British territory, though the 
Police might have seized it in foreign territory — Ktsken Koer, 1878 P.R. 20. 

“Properly used for the commission of an offence”: — This means property 
which has been instrumental in the comnusaon of an offence, e g , guns or swords — 
Abinash Chandra, 34 Cal 986, 11 C.WJ^. 1046, 6 CLJ. 754, 6 Cr.L J. 293. Thus, where 
the accused stole two bullocks and killed them, it was ordered that the axe and the 
knives with which he slaughtered the ammals and which were found with the accused 
when he was arrested, should be confiscated and sold — Bkura, 26 Cr.LJ, 1495 (1496), 
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?0 I.C 151, A,I.R. 1026 Nag. 89 (Nag.). But any instrument or thing which is too 
•emoteiy connected with the commission of an offence cannot be confiscated under this 
icction. Thus, it is illegal to confiscate a press in which a seditious matter has been 
lubhshed, because the press is a too remote instrument and cannot be said to be property 
s-hich has been used for the commission of the offcnct—Abinash Chandra, supra; 
^indi Das, 1907 P.W.R. 37, 6 Cr.L.J. 411 (416). A Magistrate convicting a person for 
jamblmg under secs. 6 and 7 of the Madras Towns Nuisances Act cannot confiscate the 
noney found in his waistcoat pocket, when there was no evidence to show that the money 
^as actually staked— Appa;i Atyar, 41 Klad. 614. So also, a boat which has been 
ised by the accused in going to commit a theft or in escaping from pursuit, cannot 
le said to be property used for the commission of an offence — farip Gazi, 8 C.W.N. 
s87; see also Btera, Ratanlal 688 Similarly, where the accused has been guilty of 
rash driving, It is illegal to pass an order that the cart and pony of the accused should 
je sold" and the sale proceeds paid over to the complainant as compensation — llahi 
Bafcsfi, P.UR. 4, 1 CrDJ. 38 Cf. Pliula Stngft, 1931 CrC. 853. A.I.R. 1931 

Lah. 565. Where several counterfeit currency notes were prepared from a genuine 
airrency note, it cannot be said that the genuine currency note has been used for the 
»mnussion of the offence of counterfeiting currency notes The Judge is therefore 
wrong in ordeiing the genuine currency note to be confiscated and sent to the Collector 
(or cancellation. It should be returned to the accused — Copal Xaghunath, 53 Bom. 
544, 31 BoraL-R. 148, 30 CrL.J. 588 (593). 

Where some books would be works which would supply the material on which 
the accused could write the articles on Russia which were among the activities of which 
be had been found guilty, the books might be said to have been used by him for the 
commission of the offence of section 121A, I. P. C., and should not be returned to 
him under this section — Phillip Spralt, 35 Cr L.J. 1389, 151 I C. 735, 1934 A.L J. 425, 
A.I.R. 1934 All 207, 7 R.A. 195, 4 A.W R 550 This deasion has gone a little beyond 
what is contemplated in this section — Moni Bam, 38 Cr.LJ, 602 (605), 168 I.C 795, 
18 P.LT. 146, AIR. 1937 Pat. 257, 3 BR. 486, 9 RP. 505. 16 Pal 323. 1937 P.WX 
167. 

Property must be moveable: — This section has no application to mmovcable 
property. Where the accused dispossessed the complainant of his garden by breaking 
the pad-lock of its gate and were convicted of the offence of criminal trespass the Court 
had no power to order the restoration of the garden to the complainant under this 
section as this section did not apply to immoveable property— -Sfifonanrfan v Bkolanatk, 
18 C.W.N. 1146, 15 Cr.LJ 222 See also Adepu RcddH v. Ramayya, 12 LW. 227, 22 
Cr.L J. 110. 59 I C 414. An order for demoJition of a waff on a conviction lor budding 
in contravention of Municipal rules is ultra vires, and sec 517 cannot apply to a case 
of this kind— Naniiu, 1900 AW.N. 81. Contra— Tun Hla v Shwe Ngo. 4 L.BR. 229, 
7 CrL.J. 490, where the word ’property’ was held to include immoveable property 

Property must have been in existence; — No order can be made under this 
section with respect to property which was not m existence at the time of the offence. 
Thus an innocent purchaser of a stolen cow cannot be ordered to deliver up the calf which 
was not even in embr>onic existence when the theft took place, but which was given 
birth to by the cow while she was m his possession — Vernede, 10 Mad. 25. 

1344. Order, when can be made: — According to the words of this section 
an order for disposal of the property can be made only upon the condus-on of the tnal, 
and not long after the conclusion of the tnal — Naim Mai. 24 CrLJ 804 (All ). See 
also Rash Mohan v. Kali Nath, 19 WR. 3 (Cr.), which is directly based on the words 
in section 132 (o) of the Code of Cnnunol Pnxsdure, 1851. An order for d-sposal 
of property passed 14 da>s after the date of the pasung of the judgment in the tnal 
is not invalid — Kishan Ckand v. Nanak Chand, 7 LahL.J. 625, 89 1 C. 973, A.I.R, 
1926 Lah. 9, 26 CrL.J. 1453. But in another Lahore case it has been held that the 
.order under section 517 and the judgment in the trial must be contemporaneous. And 
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so, if no order is passed by a Court in respect of the disposal of the property on the 
conclusion of the tnal of the accused, the Court has no junsdiction to pass an order 
at any subsequent time directmg delivery of the property to the complainant — Abdul 
V. Ohulam Muhammad, 4 Lah. 460 (461), 76 I.C. 20, A.I.R, 1924 Lah. 261, 25 CrXJ. 
84 This case has been dissented from in 7 LahXJ. 625, dted above. See also 
Kanshi Ram v. Emp., A.I.R. 1924 Lah. 75, 73 I.C. 937, 24 Cr.LJ. 713, 4 Lah. 49. 
where it was held that there was no period of limitation for an order under 
this section. Alter reviewng the rulings quoted above the Patna High Court has 
held that section 517 gives jurisdiction to the Court to pass necessary orders for the 
disposal of property either at the time of the conclusion of the trial or at a later date. 
It would be surprising if this were not so in relauan to properly in the custody of 
the Court, for, it is the duty of the Court to make some arrangement for its disposal 
and It must continue to be the Court’s duty until the property is disposed of in 
some way or other either by destruction or by passing out of the hands of the* Court. 
Section 517 cannot be read as requinng that the order for disposal of property must 
be passed simultaneously with the judgment of the case unless nords that are not 
n the section are read into it. The'passmg of sudi orders should not be unreasonably 
postponed, but the lapse of time does not relieve the Court of the duty and the 
corresponding jurisdiction to pass orders for the disposal of property which is in the 
Court’s custody or under its control — Deopujan Mahto v. Kukur Ahtr, A.I.R. 1940 
Pat. 198 ( 200), 1939 P.\Y.N. 911, 41 Cr.LJ. 559. 188 I.C. 260, 21 PX.T. 448, 19 
Pat 337. 

Where the order disposing of the property under section 517, Cr. P. C., was not 
made on the application of any party and after notice but was made in the property 
register probably at the instance of the office, it cannot be upheld. The application 
of the petitioner (or return of the property to him must be dealt with according to 
]iW—Akella Rama Kushnayya v. Devulapolh St(thammo, 41 CrX.J. 275, 186 I.C. 224, 
A.I.R. 1939 Mad. 916, 1939 M.'W.N. 740. 

.No order as to the disposal of property can be made under this section if the 
trial IS barred under sec. 403. The words ‘when an inquiry or trial is conducted’ cannot 
apply to a case in which the Court is prohibited Irom conducting a trial at all— Ta« 
Wa V. Shtee Ngo, 4 L.BR. 229, 7 Cr.LJ. 490- 

An order under this section can be made when an. inquiry or trial is concluded; 
that IS, there must have been some inquiry or trial before the Magistrate. Therefore, 
where there was no criirunal proceeding before the Magistrate, he had no jurisdiction to 
pass an order directmg delivery of a property, which was in the possession of the 
opposite party, to the applicant merely on the application of the latter — Srtedam 
Chundar v. W. /. O'Grady, 6 CLJ. 707, 6 CrXJ. 402 ( 403). Where the complainant 
practically abandoned the prosecution and the matter of complaint was not investigated, 
the Court would not be justihed in making any order under this section. The proper 
Older in such a case would be to let the property remain with the person in whose 
possession it was when the criminal proceeding was started — Brojendra v. K. S. Sama, 
Ind. Rul. 1931 Cal 614, 132 I.C. 90Z, 32 CrXJ. 983, A.IR. 1931 CaL 455, 35 C.WJY. 
198 (200), 1931 Cr.C. 607; Hr'tsikhesh Ghosh v. R. P. Michael, 67 CX.J. 569. It 
has also been laid down that there is no reason why on pr&iciple the Magistrate 
should not order the resumption of the status quo so that the determination of the 
rights of the parties might be properly sought before, the Civil Courts The language 
ol the section is wide oiough to cover an order such as this, and that there is no 
lack of jurisdiction in the Magistrate — Rama Iyer v. S. .P. Das Gupta, 34 CrXJ. 
676, 144 I C 78, AI R. 1933 Cal. 149, 1933 Cr.C. 226. Ind Rul. 1933 Cal. 495. 

WTiere in a case under sec. 379, 1. P. C., the police seised some articles iwed in culti- 
^’ation from the possession of one of the accused and after investigation referred the tas® 
as one of civil nature and the Ma^strate strudt off the case from the Police file but, 
on the recommendation of the police, ordered that the articles be returned to the 
complainant, held that the property was seized from one of the accused and it has 
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to be retunjed to him—Paidi Subbayya, 41 CrXJ. 203, 185 J.C. 440, AJ.R. 1939 
Mad. 905, 1939 M.\V.N. 739. 

Where a person charged with criminal breach o( trust in respect of certain jewels 
died before the day hxed for his trial, and there was tio Irial, no order could be made 
by the Magistrate under this section. The jewels were ordered to be returned to the 
person from whom the Police recovered thtn^—Kuppammal, 29 Mad. 375, 4 Cr.L J, 233. 

See Note 1362A. 

Order discretionary: — Orders tinder this section are discretionary. The section 
invests the Magistrate with a disQeuonary power and it is a rule of law that such 
poner must be exerased judiaally, te., accordmg to the sound principles of law and 
not in an arbitrary manner — Sadaskiv, 11 Bom L.R. 16, 9 CrX J, 162. This discretion 
is op>en to correction by the High Court where it has been exercised in violation of 
judicial pnnaples— Pand/iurina(A, 40 Bom. 186, 16 Cri<.J. 783, 17 Bom.L R. 922, 31 
IC 383, A.LR. 1915 Bom. 2K. 

Any property or document in regard to which an oSence appears to have been 
committed or which has been used for the commission of an offence should not be 
returned by a Cruninal Court to the person who has been convicted — Phtltp Spratl, 35 
CriJ. 1389, 151 I.C. 735, 1934 A.LJ. 425, AIR. 1934 All. 207, 4 A.iV.R. 550, A.rJL 
1934 AIL 549, 7 RJL 195. 

1345. Nature of order under this section:— *Tbe old section stated that 
the Magistrate could make such order as he thought ht, for the ‘disposal’ of the property. 
Tlus was a general term and the nature of the order to be passed /or disposal nas not 
^eohed. It depended upon the discretion of the Magistrate to say that order was 
to be passed having regard to all facts of the case — Sodashiv, 11 Bom L R. 16, 9 Cr.L.J. 
162. Under the amended section the word 'disposal’ has been elucidated by certain 
explanatory words. 

Order in a bribe ca$e:~^Vhen the accused was convicted of tabng bribe and 
the money paid as bnbe was deposited m Court by the complainant, the Magistrate 
could order a poition of the bnbe to be confiscated and the rest to be paid to the 
complainant — Buta Stngh, 1873 P.R. 9. 

Order in respect of currency note: — ^^Vhcre the accused stole a currency 
note from the complainant and changed it at the Government Treasury, then on 
convirtion of the accused for theft, the currency note should be delivered to the Treasury 
and not to the complainant Currency note is money and the owmership passes by 
mere delivery, and the original owner cannot claim the amount as against the Treasury 
— Nizam v. Jacob, 19 Cal. 52. The accused purchased some gold ornaments and 
handed to the jeweller a currency note which he had stolen. The jeweller not having 
had adequate cash took the note to a neighbouring shopkeeper who cashed it in good 
faith. Afterwards, during the prosecution of the accused, the note was attached from 
the shopkeeper, and on conviction of the accused the Magistrate ordered it to be 
returned to the Crown whose property it was found to have been. Held that the 
currency note should be returned to the shopkeeper, for property in it had passed 
to him by mere delivery — Pandbaiinatk, 40 Bom. 186, 31 I.C. 383, 16 Cr.L.J. 783, 
A.I.R. 1915 Bom 265, 17 BomL.R 922. Title to a currency note passes by mere 
delivery, and therefore where a stolen currency note was recovered from an innocent third 
person, it should be returned to that person, and not to the person who lost it by theft 
— SriniVosomoorl/ii v NaTosimhdu, 50 Mad 916, 28 CriJ. 879 ( 880) See also In 
te CollccloT of Sdem, 2 War 664, 7 M H CR. 233j jogecssur Mccht, 3 CaL 379. But 
where the notes did not pass to the petitioner's firm in the ordinar>' course of business 
and an offence had been commuted with reference to the notes within the meaning 
of this section and tlie circumstances in winch the offence was commuted seem ptima 
facie to indicate that the petitioner had allowed himself to be duped by the 
the Magistrate cannot be said to have inqnoperly exercised the discrcuon vested la 
him under this section by directing the petitioner’a firm to return the currency notes 
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to .the complainant’s firm — Akshoy Kumar Saka v. Kaba Kumar Singh Dudhorta, A.I.R. 
1940 Cal. 346. 41 CrX J. 791, 189 I.C 714. - . . 

Order in respect of coins: — So is the rule in respect of current coins. Badashaht 
coin is not current com m British India, and it b to be delivered to the complainant from 
^vhom It is stolen, like any other common article or property— fl/afAt/, 25 Bom. 702. 

Order of confiscation: — An order of disposal under this section includes an order ' 
oi forfeiture or confiscation — Isuar, Ratanlal 492, ,This js now expressly provided for in 
the present section. In PrilhioigiT, 5 N.L.R. 59, 9 CrLJ. 539, it was held that the 
'disposal' of property could not be held to include confiscation or forfeiture, as the 
penalty of confiscation or forfeiture having been expressly provided for in secs. 62, 121, 
etc , of the Indian Penal Code and in numerous other sections of other Acts, it could 
not be included in the general word 'disposal' used in this section. The same view 
was taken in Seeretary of State v. town Karan; 5 P.L.J. 32l! Abinish Chandra, 34 Cal. 
986, 11 C.W.N. 1046, 6 CL.J. 754, 6 Cr.L.J. 293; Pindi Das. 1907 P.W.R, 37, 6 
Cr.L J. 411. These rulings are no longer correct in view ol the express words ol the 
present section. 

An order of confiscation can be passed in respect of property found with the accused 
and produced before the Court, when security proceedings are taken under sec. 109— 
Pyde Pamanna, 42 Mao. 9, 49 I.C. 167, 8 ML.Wi 350, 24 M.L.T. 256, 20 Cr.L.J. 135; 
Beni Madho, 38 Cr.L.J. 175. 166 I.C 271, A.I.R. 1936 Nag. 143, 1936 Cr.C 694. 
I.L.R. 1936 Nag. 150 tVhen a Criminal Court imposed . fine on the accused and 
directed that the fine should be recovered from the money which was found with the 
accused when he was arrested and which was in the custody of the Court, held that the 
order ol the tnal Court should be. justified on the ground that the effect of the order 
which the Court made was to impose a fine and direct that the fine should be recovered 
by confiscation of the money in Court tinder this section— So»ia«/, 35 Cr.LJ. 1344, 151 
I.C 472, 36 B 01 B.L.R. 324. 1934 Cr.C 707, A.I.R. 1934 Bom. 193. 

Where the property was seiied upon the accused who has since been acquitted, 
it must be returned to him. However strong the suspicion may be the Crown has 
no right to confiscate property seized from another’s possession without proving that 
it does not belong to him. This section confines the powers of confiscation to property 
"regarding which any offence appears to have .been committed or which has been used 
for the commission of any offence.” Where no offence appears to have been committed, 
there is no power to make an order of forfeiture — Shaltgram v. Emp., 39 CrXJ. 105 
(107), 172 I.C 213, 10 RN. 185, A.IR 1938 Nag. 52. 

An order for the confiscation of property whidi is the subject-matter of an offence 
cannot be made without first giving notice to and hearing the person to whose prejudice 
the order W’ould be. Want of notice would be a good ground for setting aside the 
oiitr—Ambica Teu-ari, 9 Bur.L.T. 193, 17 Cr.L.J 207. 

Order of destruction of counterfeit coin: — If the accused is convicted of an 
offence under sec. 241, I. P, C, and counterfdt coin is found in his possession, the 
Magistrate can order the destruction of the coin — Aiyavatyun, 2 Weir 669. 

Order of restoration of property: — If no offence is proved to have been com- 
mitted in respect of any property produced before the Court, and the accused is acquitted, 
♦he Magistrate should restore the property to the person from whom it was last taken— 
Hagu V Manmalha, 18 C.W.N. 959; Nagaratnam v. Rukmani, 2 Weir 668; SoHor AH 
V. Afsal. 54 Cal 283, 28 CrXJ. 546. AIR. 1927 Cal. 532, 102 I C. 482, 8 A.lCrR. 179; 

In re Devidin, 22 Bom. 844; Anna Puma Bai, 1 Bom 630; Anant Ramehandra, 10 
Bom. 197; Ratanlal Rangildas, 17 Bom 748; Ahmad, 9 hfad. 448; Gulabchartd Umaji, 
AI.R. 1937 Sind 33 (34), 38 Cr.LJ. 382, 167 IC. 482, 9 RS. 190. This principle of 
law, however, does not apply where all the accused are not acquitted — Gulabchand 
Umaji, supra. The Magistrate has a discretion to decide the question of possession but 
it is very rarely that discretion, if pitqierly exercised, will go beyond restoring the 
property to the party from what it was taken— Vatyapuri v. Sinniak, 32 Cr.L.J. 355, 
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129 rC 45S. 59 ML.J, 901. AT.R. 1931 Ma4 17, 1930 M.W.N. 1106, 33 M.L.W. 35. 
Ini Rul. 1931 Mai 266, 1931 Cr.C. 30, following Sadashir, 1 I C. 103, 9 Cr.LJ. 162, 
11 Bom-L R. 160 and SrinuoMmu/ti v> Narashimhalu, 50 Mad. 916, 104 I C. 719, 
A.I.R 1927 Mad. 797, 28 Cr.LJ. 879^ 26 MLW. 168. 39 MLT. 18. 53 M.LJ. 309. 
1927 M.W.N. 692. See also Lakshmana v. Ajunagiri, 33 Cr.LJ. 783, 139 I.C. 340, 
A.I.R. 1932 Mai 495, 1932 Cr.C. 470, 1932 M.WJ4. 813, Ind. Rul 1932 Mad. 670; 
Dciidan v. Jenaki, 33 Cr.LJ. 539, Ind. RuL 1932 Mad. 510, 138 I C. 126, 1932 M.W.N. 
106, 35 MLW. 625, 1932 Cr.C. 409, A.I.R. 1932 Mai 428, 62 MLJ. 632. The 
property should be restored espeaally when there is no finding in the case that it 
belongs to some one else— Copara/u, 3 M.LT. 334. Thus, where an accused person has 
been acquitted of the offence of cheating, it is not competent to the Court to restore the 
goods found in the possession of the accused to the complainant. The proper order in 
such a case would be to let the goods remain in the possession of the person in whose 
custody they were found — Ram Dan v. Hatf Das, 27 Cr.L J. 853 (854), A I.R. 1926 Cal. 
19)8, 93 I.C 933 But in tnew of the provisions of this section as they now stand, it 
cannot be laid down generally that if no offence was proved to have been committed in 
respect of property produced before a Cnnunal Court, and the accused is acquitted, 
the Magistrate should restore the property to the person from whom it was last taken. 
The amendment in the jear 1923 by the addition of the words “by destruction, con* 
fiscation or delivery to any person claiming to be entitled to possession thereof or 
otherwise" after the word “isposal” in this section, has materially changed the scope of 
the law as it stood before the amendment. Where, therefore, there were conflicting 
claims to the properties m question and the titles set up could only be adequately dealt 
with by a Qvil Court, it may properly be ordered that the properties are to remain in 
the custody of the trial Court, subject to any order that might be made by a competent 
Court of civil jurisdiction — Rampliat Tatwa v. Jasodta Malatn, 40 C.W.N. 862. See 
■ also Note 1347. 

Where the Magistrate, though he discharges the accused, believes that the property 
in his custody is the sub}ect of some offence, he is not bound to restore the property 
'to the person from whom it was taken, but can make any other order of disposal 
under tlus section— A/imcd, 9 Mad. 448 But if the person who claims to be the 
'owner is before the Magistrate, and if he desires that the Magistrate should treat 
anybody as the owner other than the person who was in possession of the property, 
be should prove that the property is ius—Kosnam Maruari v. Makhanji Duarka 
Prasad, 38 CrLJ 1091 (1092), 171 I.C. 589, 18 PLT. 441, AIR. 1937 Pat. 591, 10 
R P, 221, 4 B R 40. 

It IS perfectly true that in an ordinary case of properly or documents with which 
the Court is called upon to deal, under the provisions of this section, the proper order 
to pass generally is that such property or such document should in the absence of 
a definite finding as to the owner^ip, be returned to the person with whom it was 
found In case of pension papera Jiowevcr, there is a marked exception to the general 
rule. The only person entitled to the possession of the papers is the pensioner himself, 
and further the only person to whom they have any value whatsoever is the pensioner 
himself. In this state of affairs, the common sense view of the matter is that the 
petitioner should be allowed to regain posscs&on of his own papers— Rrro Alt v. Duarka 
Pershad, A.I R. 1939 Cal. 158, 182 I C. 571, 12 RC. 83. 

A Magistrate cannot, on dismissal of a complaint, restore the property (eg., money) 
to the accused, if he disclaims the property. In such a case the Court should retain 
the property until one or other of the parties has established his right m the Civil Court. 
If the property has been already given to the accused, the Court should call upon him 
to return it back to Court without delay — Ckaman, 1913 P.WR. 37. 24 CrXJ 596 
(597), 21 I C. 468, 30 PLR, 1913; where a person disclaims the property it is obviously 
improper to restore it to him — Bent Madho, 3S CrLJ. 175, 166 I.C 271, A.IJI. 1935 
Nag. 143, 1936 Cr.C 694. I L.R. 1936 Nag 15a 

^\'hcre a person accused of theft is acquitted and claims as his own the property 
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to.the complainant’s firm — Afesfte^ Kumar Saha v. Nc6o Kumar SiHift Dwihoiia, A.I R. 
1940 Cal. 346, 41 CrXJ. 791, 189 I.C 714. 

Order in respect of coins:— So is the rule in respect of current coins. Badashahi 
roin IS not cunent coin in Bntish India, and it is to be delivered to the complainant from 
^hom it is stolen, like any other common article or property— 25 Bora. 702. 

Order of confiscation: — An order of disposal under this section includes an order ■ 
of forfeiture or confiscation — /steer, Ratanlal 492. .This is now expressly provided for in 
the present section. In PrithwigiT, 5 NL.R. 59, 9 Cr.L.J. 539, it was held that the 
‘dhposaV of property could not be held to include confiscation or forfeiture, as the 
penalty of confiscation or forfeiture having been expressly provided for in secs. 62, 121, 
etc , of the Indian Penal Code and in numerous other sections of other Acts, it could 
not be included in the general word ‘disposal’ used in this section The same view 
was taken in Secretary of State v. Lawn Karan, 5 P.L.J. 3215 Abinish Chandra, 34 Cal. 
986, 11 CW.N. 1046, 6 C.L.J. 754. 6 Cr.LJ. 293; Plndi Das, 1907 P.1V.R. 37, 6 
Cr.LJ. 411. These rulings are no longer correct in view of the express words of the 
present section. 

An order of confiscation can be passed in respect of property found with the accused 
and produced before the Court, when security proceedings are taken under sec. 109— 
Pyde Ramanna, 42 Mao 9. 49 I.C. 167, 8 M.L.Wi 350. 24 M.L.T. 256, 20 Cr.LJ. 135; 
Bent Madko. 38 Cr.L.J. 175, 166 I.C. 271, AI.R. 1936 Nag. 143, 1936 Cr.C. 694, 
IL.R. 1936 Nag. 150. When a CnminaJ Court imposed fine on the accused and 
directed that the fine should be recovered from the money which was found with the 
accused when he was arrested and which was in the custody of the Court, held that the 
order of the tnal Court should be justified on the ground that the effect of the order 
which the Court made was to impose a fine and direct that the fine should be recovered 
by confiscation of the money in Court under this section— Soman/, 35 Cr.L J, 1344, 151 
I.C 472, 36 BoraLR. 324, 1934 Cr.C 707, AIR. 1934 Bom. 193. 

Where the property was seized upon the accused who has since been acquitted, 
it must be returned to him. However strong the suspicion may be the Crown has 
no right to confiscate property seized from another’s possession without proving that 
it does not belong to him. This section confines the powers of confiscation to property 
“regarding which any offence appears to have been committed or which has been used 
for the commission of any offence.” Where no offence appears to have been committed, 
there is no power to m^e an order of forfeiture — SJialigTom v. Emp., 39 Cr.LJ. lOS 
(107), 172 IC 213, 10 RN. 185. AI.R. 1938 Nag. 52. 

An order for the confiscation of property which is the subject-matter-of an offence 
cannot be made without first giving notice to and hearing the person to whose prejudice 
the order would be. Want of notice would be a good ground for setting aside the 
order— Awiica Tetvari, 9 Bur.LT. 193, 17 Cri-J. 207. 

Order of destruction of counterfeit coin; — If the accused is convicted of m 
offence under sec. 241, I. P. C, and counterfeit coin is found in his possesaon, the 
Magistrate can order the destruction of the coin — Aiyavaiyan, 2 Weir 669. 

Order of restoration of property: — If uo offence is proved to have been com- 
mitted in respect of any property produced before the Court, and the accused is acquitted, 
the Magistrate should restore the property to the person from whom it was last tekea-^^ 
Hagu V. Mantnatha, 18 C.W.N. 959; Nagaratnam v. Rukmani, 2 Weir 668; Sattar An 
v. Afzal, 54 Cal 283, 28 Cr.LJ. 546. A.I.R. 1927 Cal. 532. 102 I.C 482, 8 A.I Cr.R. 179; 
In re Devidin, 22 Bom. 844; Anna Puma Bm, 1 Bom. 630; A»ont Ramehandra, ^ 
Bom 197; Ratanlal RangfWas, 17 Bom 748; Ahmad, 9 Mad 448; Culabchand Uman- 
A.I.R. 1937 Sind 33 (34). 38 Cr.LJ. 382, 167 I.C 482. 9 R.S. 190. This principle ol 
law, however, does not apply where all flie accused are not acquitted — Culabch^ 
Umaji, supra. The Magistrate has a discretion to decide the question of posses&on 
it is very rarely that discretion, if jmjperly exercised, will go beyond restoring « 
property to the party from what It was taken — Vaiyapuri v. Sinntah, 32 CrX.J. » 
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them he acted in good faith— SAwe U'a v. C. I: Mehta, 28 Cr.L.J. 932 (933), A.IR. 
1927 Rang. 322, 105 I C. 452, 5 Rang. 533. The amendment to the Contract Act 
which took effect in 1930, has altered this position. So where some bangles, which 
were given for mer^ use, were misappropriated and pledged and the accused were 
convicted, held that the bangles should be returned to the owner and not to the pawnee 
— Ckettyar Firm v. Ma Nan, AI.R. 1935 Rang. 205; Subbarama Ayyar v. Damodaran, 
AJR. 1937 Mad. 313, 1937 M.W.N. 53, (1937) 1 M.L.J. 128, 1937 MCr.C. 51, 169 
I C. 80, 38 Cr.L J. 690. Under section 178, Contract Act, there is a valid pledge 
if the pledger had not obtained possesion of the goods from the original owner by 
means of an offence or fraud, and the pledger is not acting improperly, and the pawnee 
also acts in good faith. So, if the pl^g’er (accused) had been expressly or impliedly 
authorised by the owner of the goods to pledge them and raise money on them, and 
the accused pawned the goods to the pawnee who also acted in good faith, but the 
pledger afterwards rmsappropriated the proceeds, held that there was a valid pledge 
within the meaning of section 178, Contract Act, when the transaction of pledge 
took place, and the pledgee was entitled to the possession of the goods under sec. 517, 
Cr. P. Code; and the fact that the pledgor (accused) afterwards changed his mind and 
misappropriated the proceeds was immaterial — Shataf Dm v. Gokal Chand, 12 Lah. 304, 
Ind. Rul. 1931 Lah. 675, 132 I.C. 835. 32 Cr.L J. 960. 32 PL.R. 724, A.I R 1931 Lah. 
526, 1931 Cr.C 750 (751). See also Veerachaiyulu v. Raia>»ma, 1932 M.W.N. 1270. 
But if the pledgee was not a bona fide pledgee and knew that the pledgor had no 
authority to pledge the articles, held that the articles should be delivered to the owner 
and not to the pledgee— Nga Po Chit. 1 Rang 199. A.I R. 1923 Rang. 277, 74 I C 
1030, 2 Bur.LJ. 241, 24 CrLJ. 858; ValUappa Chetty v. Joseph, supra Where the 
pledgers were not mercantile agents and had no right whatever to pledge ornaments 
or to raise money on them, the pledgee is not protected by the provisions of sec 178, 
Contract Act, especially when he did not act tn good faith^CtdcPckand Vmofi. AIR, 
1937 Sind 33 (35). 38 CrLJ. 382. 167 IC 428. 9 RS. 190 IVhere a pledged property 
was stolen from the possession of the pledgee by the pledgor who was thereupon convicted 
of theft, the Court should pass an order restoring the property to the pledgee and 
not to the person to whom the pledgor had sold it for value after the theft— Cour 
Mohan v. Sanstdhar, 24 CrLJ. 238 (Cal ). A goldsmith was entrusted with a certain 
quantity of gold and diamonds for making a comb for the complainant. IVhen the 
article was nearly completed, the goldsouth pledged it to a diamond merchant who 
had no knowledge that the properly was the property of the complainant. The Court 
ordered the jewel to be returned to the complainant Held that the order was justifiable 
— ChaganJal v. Maung Po Kouk, 2 BurLJ. 152. Where certain jewels were given 
to a broker for sale and the broker sold the jewels and misappropriated the sale 
proceeds, and was convicted of criminal breach of trust, the jewels ought to be restored 
to the purchaser and not to the owner, because the offence was committed not with 
respect to the jewels but with respect to the sale proceeds and, therefore, the Magistrate 
was not competent to make any order with respect to the jewels which validly belonged 
to the purchaser — Nanalal v. Maung Tun, 4 Dur.L.T. 170, 12 CrL.J. 467, U I.C 1003. 

Any person belonging to any of the classes mentioned m secs. 178 and 178A, 
Indian Contract Act, 1872 (Act IX of 1872). and sec. 30, Indian Sale of Goods Act, 
1930 (III of 1930), which relate to a valid pledge of goods, and of the classes mentioned 
in secs. 27 to 30 Sale of Goods Act, whidi relate to sale, can make a valid pledge or 
s.ale provided the requirements of the provisos are fulfilled, and m that case the property 
should be returned not to the owner but to the pledgee or the bujer. as the case may 
be. But where such person does not belong to any of the classes mentioned above but 
is merely a bailee and thus cannot make dthcr a valid pledge or sale, the property must 
be returned to the owner— .Maang Pa Thauae v. Near MohameJ, A.IJL 1937 Raaz. 3S5 
(387), 171 I C. 897, 

If the property were seized from the serrant or agent of the pnndpa] owner, a.nd 
the fact of employment or agency were admitleit the property muld rgbUy be restored 
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seized from him by the Police. and alleged to have been stolen, it should be restored to 
h;m in the absence ol special reasons to the contrary — Savudt.Karuppartan v. Guru- 
swami, 34 Cr.LJ. 586, 143 I.C 510, 56 Mad. 654, Ind. Rul. 1933 Mad. 306, 1933 

M. W.N. 88, 37 M.L.W. 415. 1933 Cr.C. 662, A.IJI. 1933 Mad. 434, 64 ML.J. 431. I( 
a complaint of theft of a certain property is dismissed on the ground of there being a 
bona fide dispute about the ownership of the property, the Magistrate should 'take 
custody of the property, sell it (if it is perishable) and retain the sale proceeds until 
they are shown to be payable to one or other of the parties, either by virtue of a deaee 
of Court, or ol an agreement between themselves — Visa Samla, 16 Bom.L.R. 951, 16 
Cr.L.J. Ill, 27 I.C. 159} Chema Reddi v, Ramasamy, 1 L.W. 1032, 27 IC. 152, 16 
Cr.L.J. 104. In Syed Mohideen Sahib, 2 Wcir 667, it has been held that in su^ a 
case, the Magistrate may deliver, the property to the person from whose possession it 
was last taken, with a condition that the property, or its.s’alue, must be forthcoming 
in case the rival claimant establishes a titl^ But another Madras case lays down that 
in such a case the accused cannot daim the return of the property to him as .a matter 
of course? the Court has jurisdiction to deliver the subject-matter of the alleged theft 
to somebody else — Kanaga Sabai, 34 Mad. 94 (93j. And so, if it is found that the 
property belongs partly to the accused .and partly to another person, it is not illegal to 
debver the property to both of them on their joint receipt— Ranoga Sabai, 34 Mad. 94 
(96). 

IVhere properties ordered to be restored by a party had been converted to their 
own use It is open to the Criminal Court to compel them to produce such properties as 
may be capable of production and also to produce the money equivalent of such 
properties as may be incapable of production— Wegendra, 35 Cri-.J. 8S6 (889), 149 1C. 
36, 1934 Cr.C. 620. A.l.R. 1934 Cal. '454? Shwe Wa v. C .1 Mehia, 105 l.C. 452, AIJl. 
1927 Rang. 322, 28 Cr.L.J. 932, 5 Rang. 553? Shamsunder v. Teja Stngh, 36 Cf.LJ. 
1237, 157 I.C. 763. A.I.R. 1935 Pesh. 98, 1935 Cr.C. 856? Nofni AfaK. 24 Cr.LJ. 804. 
74 I.C. 708, A.I R. 1924 AU. 189. 

1346. Order, when rights of third parties are concerned; — ^Vhere.a 

property was stolen from the ofhee of T and the thief sold It to F who pledged it to 

N, and prosecution was instituted against F, but he was acquitted, and then 
property was delivered by the Court to T, held that the order was wrong. There being 
disputed ownership, the proper order was to order K to deposit the property in Court 
until the deasion of a Civil Court relating to the ownership of the property — Narendta 

Studd, 19 Cr.L.J. 788, 46 I.C. 708 (Cal). When the evidence disclosed that the 
property was obtained by the accused from the owner by means of fraud and subse- 
quently pledged, then upon conviction of the accused, the property should be delivered 
to the owner and the remedy of the pledgee was to bring a suit m the Civil Court 
to enforce his Hen on the property — Kong Lone v. Ma Kay, 4 L.B.R. 13, 6 CrXJ. 125? 
Palaniappa v. Ko Saye, 3 Bur.L.T. Ill, 12 CrX.J. 88 (89), 8 I.C 1204; Vdltappa 
Cketty V. Joseph, 2 BurCJ 85, 25 CrL.J. 666, AI.R. 1923 Rang. 248. 81 I.C. 154; 
Subbarama Ayyar v. Damodaram, 38 Cr.LJ. 690, 169 I.C. 80, A.I.R. 1937 Mad. 313, 
1937 M.\VN. 53, (1937) 1 M.L.J. 128, 1937 MCr.C. 51, 9'RM. 680. Similarly, 
where the owner of the jewllery gave it to the accused in order that the latter might 
deporit it for safe custody with a Bank, but the accused instead of doing so pawned 
it and misappropriated the money, held that upon conviction of the accused, the 
jewellery ought to Be restored to 4he owner — Mohammad Hadt Husain, 3 Luck. 494, 
29 CrJ-.J. 983 (987). But where certain jewels were given to the accused to sell 
but the accused instead of selling them gavu them to another person who pledged 
them to a third person, it was held that the jewels should be restored to the pledgee 
and not to the ovmer? because the owner, having parted with the jewels to be dispo^ 
of for money, was not entitled to the assistarce of a Criminal Court in recovenng 
them from a pawnee to whom they were so disposed of — Stephen Avtet, 4 LB-R- 
25, 6 Cr.LJ. 135? AnnamaJai v. Mrs. Baseb, 11 L.BR. 217, 23 Cr.L.J. 216. Under 
section 178 of the Contract Act the pledges to the pawnee were valid, if in acceptins 
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then he acted in good faith— S'Awe K'a v. C. I: Mehta, 28 Cr.LJ. 932 (933), AI.R. 
1927 Rang. 322, 10$ I.C. 452, 5 Rang 533. The amendment to the Contract Act 
vhich took effect in 1930, has altered this position. So where some bangles, which 
were gi\"en for mere use, were misappropnated and pledged and the accused were 
conneted, held that the bangles should be returned to the owmer and not to the pawnee 
— Chetlyar Firm v. Ma Nan, A,I.R. 1935 Rang, 205} Subbarama Ayyar v. Damodaran, 
AI.R. 1937 Mad. 313. 1937 M.WJ^. 53. (1937) 1 M.LJ. 128, 1937 M.CrC. 51. 169 
I C. 80, 38 Cr.L J. 690. Under section 178. Contract Act, there is a valid pledge 
if the pledger had not obtained possession of the goods from the original owner by 
means of an offence or fraud, and the pledger is not acting improperly, and the pawnee 
also acts in good faith. So, if the pledger (accused) had been expressly or impliedly 
autbonsed by the owner of the goods to pledge them and raise money on them, and 
the accused pawned the goods to the pawnee who also acted in good faith, but the 
pledger afterwards misappropriated the proceeds, held that there was a valid pledge 
within the meaning of section 178, Contract Act, when the transaction of pledge 
took place, and the pledgee was entitled to the possession of the goods under sec. 517, 
Cr. P. Code; and the fact that the pledgor (accused) aftenvards changed his mind and 
misappropriated the proceeds was immaterial— SAarn/ Din v. Cokal Chand. 12 Lah. 304, 
Ind. Rul. 1931 Lah. 675, 132 IC. 835. 32 Cr.L J 960, 32 P.LR. 724. AIR. 1931 Lah. 
526, 1931 Cr.C 750 (751). See also Vceiachaiytdu v. Rajamma, 1932 M.W.N. 1270. 
But if the pledgee was not a bona fide pledgee and knew that the pledgor had no 
authonty to pledge the articles, held that the artides should be delivered to the owner 
and not to the pledgee— N go Po Chit, 1 Rang. 199, A.I R. 1923 Rang. 277, 74 I C 
1050, 2 BurLJ. 241, 24 CrL.J. 858; Valthppa Cketiy v Joseph, supra. Where the 
pledgers were not mercantile agents and had no right whatever to pledge ornaments 
or to raise money on them, the pledgee is not protected by the provisions of see. 178, 
Contract Act, especially when he did not act in good (ttih—Culabehand l/ma/t, A.1 R. 
1937 Smd 33 (35), 38 CrL J. 382. 167 I.C. 428. 9 RS 190 IVhere a pledged property 
was stolen from the possession of the pledgee by the pledgor who was thereupon convicted 
of theft, the Court should pass an order restoring the property to the pledgee and 
not to the person to whom the pledgor had sold it for value after the theft — Gout 
Mohan v. Bansidhar. 24 CrL J. 238 (Cal). A goldsmith was entrusted with a certain 
quantity of gold and diamonds for making a comb for the complainant Wlien the 
article was nearly completed, the goldsmi^ pledged it to a diamond merchant who 
had no knowledge that the property was the property of the complainant The Court 
ordered the jewel to be returned to the complainant field that the order was justiAable 
— Chaganlal v Maung Po Kauk, 2 BurLJ. 152 Where certain jewels were given 
to a broker for sale and the broker sold the jewels and misappropriated the sale 
proceeds, and was convicted of criminal breach of trust, the jewels ought to be restored 
to the purchaser and not to tfae owmer, because the odcnce was committed not with 
respect to the jewels but with respect to the sale proceeds and, therefore, the Magistrate 
was not competent to make any order with respect to the jewels which validly belonged 
to the purchaser — Nanalal v. Maung Tun. 4 Bur.L.T. 170, 12 CrL.J. 467, 11 I C 1003. 

Any person belonging to any of the classes mentioned in secs. 178 and 178A. 
Indian Contract Act, 1872 (Act IX of 1872). and sec. 30, Indian Safe of Goods Act. 
1930 (III of 1930), which relate to a valid pledge of goods, and of the classes mentioned 
in sees. 27 to 30 Sale of Goods Act, which relate to sale, can make a Nmlid pledge or 
sale provided the requirements of the proi'isos are fulfilled, and in that case the property 
should be returned not to the owner but to the pledgee or the bu>er, as the case may 
be. But where such pemon does not belong to any of the classes mentioned abose but 
is merely a bailee and thus cannot make either a valid pledge or sale, the property must 
be relumed to the owner — Maung Po Tkaung v. Nooi Mohamtd, A.IJL 1937 Rang. 385 
(387), 171 IC. 897. 

If Uie property were sei«d from the senmnt or agent of the prinapal owner. a.nd 
the fact of employment or agenej- were adimUed, the property would rightly be restored 
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to the master or principal — V Ba fllaing v. BaJabux Sodani, 38 Cr.L.J. 358 (360), 
167 I.C. 245. 14 Rang 633, 9 R.R. 205, AI.R. 1937 Rang. 42. 

Notice: — It is true that the secticm does not in terms require the issue of any 
notice and if an order regarding disposal of property is passed simultaneously with the 
judgment in the criminal case, no one would contend that a separate notice to the 
parties to show cause in respect of the disposal of the property was necessary? but wlien 
an application is made after some lapse of time, it is only proper on general principles 
Of law that the party to be affected by the proposed order should have notice of the 
application — Dcopujan Afahto v. Kukur Ahh, A.I.R. 1940 Pat 198 (200), 1939 P.WJ4. 
911, 41 Cr.LJ. 559, 188 I.C 260. 21 P.L.T. 448, 19 Pat. 337, following Arunachala 
Thevan v. Vellachami Thevan, A.I.R. 1923 Mad. 324, 71 I.C. 514, 24 Cr.LJ. 162, 
46 Mad 162. 44 M.L.J. 56. 

In a case in which the question of the right to possession is not one between the 
complainant and the accused, but one between the complainant and a third person, 
an order for the restoration of the property should not be made without giving the 
opposite party an opportunity of being heard. Thus, where the complainant entrusted 
certain jewels to the accused who committed criminal breach of trust in respect of 
them and pledged them to another person, the Court should not order the jewels to 
be restored to the complainant without ^ving any notice to the pledgee— IVa v. 
C. 7. Mehta, 5 Rang. 553, 28 Cr.L.J. 932, A.I.R 1927 Rang. 322, 105 I.C 452. 

1347. Question of title: — Where a question of 6 o«q fides and of title by 
purchase or otherwise clearly arises, the duty of the Criminal Court Is not to pass any 
order under this section, but to leave the complainant to his remedy in the Civil Court 
if he thinks he has one — Naini Mall. 24 Cr.L.J. B04, AIR. 1924 AH. 189, 74 I C. 708. 
IVhere the title to the seized property fs doubtful, ft should be returned to the person 
from whom it was seized, unless there arc special circumstances which would render 
such a course unjustifiable — Srinifasamaotthi v. Narasinthalu, 50 Mad- 916, 28 CrXJ. 
879 ( 880), If conflicting claims are put forward to the property by different parties, 
the Magistrate cannot give a decirion as to the ownership of the property? the proper 
procedure would be to keep the property in Court, pending any order which may be 
made by a competent Civil Court~7?o»» Khelawan v. Tuhi, 28 C.WN. 1094, 26 Cr.L,J. 
300 See also Ramphal Tatti-a v. Jasodia Mdlain, 40 CW.N. 862, cited in Note 1345. 
Where the property in dispute was a certain quantity of wood, the proper order would 
be to sell the property and retain the safe proceeds in Court until they were shown to 
be payable to one or other of the parties either in virtue of a decree of in virtue of an 
agreement among themselves — Visa Samla, 16 Boro L R. 951, 16 Cr.L.J. Ill, 27 I.C. 159 

See also U Ba Hlaing v. Balabux Sodani, dted in Note 1331 under the heading 
"Restoration of property.” 

1348. Improper orders: — (1) Pisposal in charily: — The section does not 
place the property at the disposal of the Magistrate in the sense of enabling him to 
bestow it in chanty. He is to make such legal disposition thereof as seems right, i e„ 
to direct its restoration to some one to whom' it seems to belong or permit it to continue 
in the possession in which it is found or otherwise — Anonymous, 2 Weir 666. 

(2) Order regarding custody of children \ — Orders regarding custody of children 
cannot be passed under this section because children are not "property ” — Hoicka Rama- 
lakshmi, 1 Weir 348. 

(3) Order for removal of building : — ^Where the accused built a new wall abutting 
on the road in contravention of the rules of the Municipality and the hfagistrate after 
convirting and fining the accused ordered tl» wall to be pulled down, it was held that 
the order as to the removal of the wall was illegal — yanhu. 1900 A.W.N. 81. 

(4) Order demanding security : — ^The Magistrate cannot take a bond from the 
accused to produce the property (with respect to which an offence is alleged to have 
been committed) in Court whenever requii^ There is no provision of the law which 
enables a Magistrate to make an order demanding security. He can proceed under 
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sec. 94 in order to secure the production of the property ,and on failure of the accused 
to produce it, he can proceed under sec. 96 — Puma ChatidTa v. Sashi, 7 C.WJ^. 522. 
Sub-section (4) does not apply to the case, because under that sub-section a Magistrate 
can take a bond from a person at the time of delivering the property to him. 

(5) Detention of property : — If no offence is proved in respect of the property 
produced in Court, the proper order that the Court may pass is to restore the property 
to the person from xshom it was ori^nally taken. It cannot detain the property until 
the title of the nghtful owner is declared by a Civil Court — Devidin, 22 Bom- 844. 

Sub'section (4): If no offence is proved to have been committed, the Magis- 

trate may restore the property to the accused, and at the same time demand security 
from him for its production whenever required — Subbarayadu, 2 Weir 668. 

1349. Explanation: — ^The words ‘conversion* and ‘exchange’ used in the Ex- 
planation to the section must be taken in their ordinary sense. They apply to such 
acts as melting down of gold and silv'er into ornaments or the exchange of notes for 
cash. When, therefore, a person fraudulently obtained a decree upon a forged pro-note 
and in execution of that decree purchased a garden and was subsequently convicted of 
cheating, it was held that the convicting Court could not direct restoration of the garden 
to its owner, because it could not be said that the garden was acquired by the conver- 
sion of the forged promissory note into a decree — Ngu Ke ^^aung, 4 Bur L T 211, 12 
Cr.LJ. 473, 12 l.C. 81. A gold ornament was stolen from the complainant and sold 
by the thief for Rs. 184 to the applicant who converted it into gold and sold it In pieces 
to different persons. In the course of the trial of the theft case, the applicant was made 
to produce Rs. 184, and at the end of the trial the Magistrate ordered the sum to be 
paid over to the complainant It was held that the money could not be paid over to 
the complainant, since it merely represented the sum whJ^ the applicant paid to the 
accused as the price of the gold bangles, and it could not be treated under the Explana- 
tion to this section as the exchanged property with reference to which an offence had 
been committed — Anont. 20 BomLR. 604, 19 CrLJ 721, 46 l.C 401. 

In view of this Explanation, the objection that the corns directed to be returned 
are not the identical coins stolen cannot be sustained — 5c»t, 4 S.L R 255, 12 Cr L J. 397. 

The money which the Magistrate finds to be the sale-proceeds of stolen property, 
IS itself "property" to which this section relates and may, therefore, be made over to 
the persons claiming it by the Court — Cobtnd, 34 Cr.LJ. 581, 143 IC 358, Ind Rul. 
1933 Lah. 347. 

Appeal: — See section 520. 

1350. Revision:— The High Court has jurisdiction to interfere with an order 
of the Magistrate passed under this section — Cangamma, 2 Weir 538 and 669; Pandhari- 
noth Pundalik, 40 Bom. 186, 16 CrXJ. 783. AIR. 1915 Bom. 265, 31 I.C. 383. 17 
Bom.L R. 922. An order passed by a Magistrate under this section is a judicial order 
and IS open to review, by the higher Courts on appeal or revision, as the case may be— 
Sundar Das. 32 CrLJ 847, 132 l.C. 202. A.IR. 1931 Lah 527. 1931 CrC 751 An 
order made under this section may be revised by the High Court either under sec. 520 
or by virtue of the powers conferred on it by sec 439 read with secs. 433 and 423 (d) 
of the Code — Hagu v Manmatka. 18 CWJ'I 959, 15 CrL.J 184. But where the case 
IS one in which an appeal lies, any party aggrieved by an order as to the disposal of 
property must go to the Court of Appeal In such a case, a Court of revision has no 
jurisdiction to interfere with an order as to the disposal of property. It is only when 
there is nather an appeal nor a confirmation that a Court of revision or reference can 
interfere — Laxman Rangu, 35 Bom. 253, 12 CrL.J. 169. 

The Magistrate is given a wide discretion uid unless it is clear that he exercised 
it on some wrong principle and that he returned the property to somebody obviously 
not entitled to have it, the High Court in revision will be unwillmg to interfere— 
Subbarama Ayyar v. Damodatan, A.I R, 1937 Mad. 313 ( 314), 1937 M WJv' 53 (1°37) 

I .M.LJ. 128, 1937 M.Cr.C. 51, 169 l.C 8Q, 38 Cr.L.J. 690, 9 RJvL 6Sa 
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1351. Power of Appellate Court to make orders under tbis section: 

—Under clause (d) of sec. 4^ the Appellate Courtis competent to make any inadental 
or consequential order that may be just or proper. An order directing the disposal of 
property is a ‘consequential or incidental order* within the meaning of sec. 423 (d). 
Therefore, where such order was not passed by the Court of first instance, the Appellate 
Court is entitled to do so — Gopi Nath, 3 AXJ. 770, 4 Cr.LJ. 370; Azmat Skak, 35 
All. 374, 14 Cr.LJ. 526. See Notes under sec. 423 (d). Contra — Locanadu v. Seethal, 
2 Weir 674, where it has been held that an Appdlate Court cannot pass an order under 
this section when the Subordinate Court has not done so. But this ruling is no longer 
correct in view of sec. 423 (1) (d). 

Since the High Court in Revision possesses all the powers of an Appellate Court, 
the High Court can in revision pass an order under this section. See Note 1212 under 
sec. 439. 


518. In lieu of itself passing an order under section 517, 
^ - the Court may direct the property to be 

of reference to District delivered to the Djstnct Magistrate or to a 
or Sub-divisional Magis* Sub-divisional Magistrate, who shall in 
• such cases deal with it as if it had been 

seized by the police and the seizure had been reported to him in 
the manner hereinafter mentioned. 


Scope of section:— An order under this section can be made only In respect of 
property regarding which an offence appears to have been committed or which has been 
used for the commission of an offence— Gir/f, Ratanlal 496. 


519 , When any person is convicted of' any offence which 
Payment to Innocent includes, or amounts _to,^ theft or receiving 
purchaser of money stolen property, and it is proved that any 
found on accused. bought the Stolen property 

from him without knowing, or having reason to believe, that the 
same was stolen, and that any money on his arrest has been taken 
out of the possession of the convicted person, the Court may, on 
the application of such purchaser and on the restitution of the 
stolen property to the person entitled to the possession thereof, 
order that out of such-money a sum not exceeding the price paid 
by such. purchaser be delivered, to him. 

*Any money has been taken out of tHe possession, etc.*: — Th« ^^ag^strate 
can give compensation to an innocent purduiser only out of any money found on the 
person of the accused; when no money was found in the possesaon of the' person con- 
;ncted. the Magistrate cannot grant compensatli^ to the innocent purchaser out of the 
fine imposed on the accused — PuyutAinnt Pramutha, 2 Weir 671 (672); Abdul, 3 
Bom.L.R 449: Dhondu, 3 BomL.R. 764. See alsO‘/? 0 ma, Ratanlal 631. 

The Magistrate cannot call upon the oumer to pay the purchase-money of the stolen 
property to the bona fide purehaseri and an order delivering the property to the pur- 
chaser from the-thief because the ontnnsl owner would not pay him the purchase-money, 
is illegal— Kerim Baksh, 1886 A.W.N. 29L 


520i Any Court of appeal, confirmation, reference or 
Stay of order under revision may direct any order under section 
section S17, 518 or 519. 517 ^ Section 518 or section'519 passed by a 

Court subordinate thereto, to be stayed pending consideration by 
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the former Court, and may modify, alter or annul such order and 
make any further orders that may be just. 

Scope: — Under this section strictly creaking there is no right of appeal in the 
proper sense of the word. This section is not in the Chapter of the Cr. P. Code which 
deals with aopcals, but it gives Sessions Court power to “modify, alter or annul’’ the 
order passed under sec 517. This is a statutory right of revision, or it may be said of 
interference with any order passed under sec 517 by a Magistrate subordinate to the 
Court of Session— A/aung Pu Tu v. The King, 39 Cr.L.J. 763, 176 I.C. 451, 11 R R. 67, 
.A.I.R. 1938 Rang. 278. 

1352. "Any Court of appeal or revision'': — The words "any Court of 
appeal" are no^ necessarily limited to a Court before which an appeal in the mam case 
is pending. The orders under secs. 517-519 are appealable quite independent of the fact 
whether an appeal has been preferred or not Irom the main order of conviction or 
.acquittal — Joggttsur, 3 Cal. 3795 Ahmed. 9 Mad. 448; V Po Hla v. Ko Po. 7 Rang 345, 
30 Cr.Lj. 540 ( 542), 115 IC. 901. A-I a 1929 Rang 97 (F.B.). Therefore, where a 
second class Magistrate restored certain property to the complainant when no offence 
was ^ound to have been, committed, the District Magistrate was competent to annul the 
order and restore the prooerty to the person from whose possession it was taken, although 
there was no appeal pending before the District Maghtrate—Subbayfa v. Nara^ayya, 
2 Weir 673. So also, even where no appeal has been preferred from a conviction by a 
subordinate Court the District Magistrate has got juri^iction to interfere as a Court of 
revision under sec. 520 with an order passed bv the trial Court under sft. 517— Ngo Po 
Chit. 1 Rang 199. 24 Cf.L.J 858. A.I.R. 1923 Rang. 227: U P. Wa. supra. 

But the Sessions Judge is not a Court of appeal or revision in respect of an order 
passed by a second class Magistrate So also, a Sessions Judge is not a Court of appeal 
from the decision of a second class Magistrate, because there can be no second appeal to 
the Sessions Judge Moreover, the Ses^ons Judge has no revnsional powers over the 
order of a Sub-dnisi’onaJ hfagistrate passed on appeal — Soma Pillai v. Krishna Ptllai, 
47 MLJ. 481. 25 CfL J. 1247. 2Q L.W 521 But see Explanation to sec. 435. 

The Bombay High Court was once of oom'on that the words 'Court of Appeal’ 
implied the Court to wh’ch an appeal lay in the particular case and not the Court to 
which appeals would erdmartiv lie from the Court deciding the particular case. And 
therefore where a Ist class Magistrate, in aequillmg the accused person charged with 
theft of cattle, ordered the cattle to be restored to him. but on appeal the Sessions Judge 
revised the order and held that the complainant was entitled to the cattle, held that the 
Sessions Judge had no jurisdiction to act under sec 520 since he was not a Court of 
appeal in this particular rase, because no appeal couM lie to him against a judgment of 
acgutttali the anneal ought to have been preferred to the High Court — Khcma Rukhad. 
42 Bom. 664, 20 BoraLR 395. 19 CrLJ. 597 But this decision has been recently 
overruled bv the Full Bench case of Walchand Jasraj v Hart Anant. 56 Bom. 369. 34 
BomLR. 1203. 1932 CrC 789 ( 790), 139 I.C 433. Ind Rul 1932 Bom 499. 33 CrX.J. 
807, AfR. 1932 Bom 534, where it is stated that this section means that any Court 
which has power of hearing appeal, reference or revision m respect of orders of the 
trial Court can make an order under this section, and the jurisdiction of superior Court 
is not dcixndcnt upon the question in what Court an appeal against an order of acquittal 
might have been brought which in fact has not bc<m brought The Rangoon High Court 
similarly holds that even in case of an acquittal by the tnai Court, the Sessions Judge or 
District Magistrate, as a Court of revision, has power under sec 520 to interfere w’th 
the order of the trial Court with regard to the disposal of property— t/ Po Hla v Ko Po 
7 Rang 345. 30 CrLJ 540 (542), 115 I C. 901. A I R. 1929 Rang 97 (FB). overrul ng 
hfaung hUa v. Ma Kro, 6 Rang. 259, 29 CrLJ. 958. The words "Court of Appeal," as 
used in this section, are not limited to a Court before which an appeal from an order of 
acquittal could be. and the jurisdiction of the Court of Appeal to deal with an order of 
disposal of property is not dependent upon the question in what Court an appeal from aa 
Cr— 106 



1630 


THE CODE OF CRIMINAL PROCEDURE [Chap. XLIII. 


1351. Power of Appellate Court to make orders under this section: 

—Under clause (d) of sec. 423 the Appellate Court is competent to make any incidental 
or consequential order that may be Just or proper. An order directing the disposal of 
property is a ‘consequential or incidental order* within the meaning of sec. 423 (d). 
Therefore, where such order was not passed by the Court of first instance, the Appellate 
Court is entitled to do so — Gopi Nath. 3 ALJ. 770, 4 Cr.L.J. 370; Azmat Shah. 35 
All. 374, 14 Cr.LJ. 526. Sec Notes under sec. 423 (d). Contra — Locanadu v. Seethal. 
2 Wetr 674, where it has been held that an Appellate Court cannot pass an order under 
this section when the Subordinate Court has not done so. But this ruling is no longer 
correct in view of sec. 423 (l){d). 

Since the ffigh. Court in Revision possesas all the powers of an Appellate Court, 
the High Court can in revision pass an order under this section. See Note 1212 under 
sec. 439. 


518. 


In lieu of itself passing an order under section 517, 
. . the Court may direct the property to be 

of refemnw^o Dist^ delivered to the District Magistrate or to a 
or Sub-divisional Magis- Sub-dlvisional Magistrate, who shall in 
such cases deal with it as if it had been 
seized by the police and the seizure had been reported to him in 
the manner hereinafter mentioned. 


Scope of section:— An order under this section can be made only in respect oi 
property regarding which an offence appears to have been committed or which has been 
used for the commission of an offence— Cir/i, Ratanlal 496. 


519.- When any person is convicted of- any offence which 
Payment to innocent includes, or amounts to, theft or receiving 
purchaser- of money stolen property, and it is proved that any 
found on accused. bought the Stolen property 

from him without knowing, or having reason to believe, that the 
same was stolen, and that any money on his arrest has been taken 
out of the possession of the convicted person, the Court may, on 
the application of such purchaser and on the restitution of the 
stolen property to the person entitled to the possession thereof, 
order that out of such money a sum not exceeding the price paid 
by such purchaser be delivered, to him. 

*Any money has been-taken out of the possession; etc.*: — Magistrate 
can give compensation to an innocent purdiaser only out of any money found on the 
person of the accused; when no money was found in the possession of the person con- 
victed. the Mapstrate cannot grant compensation to the innocent purchaser out of the 
fine imposed on the accused — Puyuthinni Pramutha, 2 Weir 671 (672); Abdul, 3 
BomL.R 449; Dhondu, 3 BomL.R. 764. Sw also Rama, Ratanlal 631. 

The Magistrate cannot call upon the otentr to pay the purchase-money of the stolen 
property to the bona fide purekatert and an order delivering the property to the pur- 
chaser from the thief because the ori^nal owner would not pay him the purchase-money, 
is illegal — Karim Baksh, 18S6 A.W.N. 291. 


520^ Any Court of appeal, confirmation, reference or 
Stay of order under revision may direct any order under section 
section 517, ‘518 or 519, 517, .Section 518 or section 519 passed by a 

Court subordinate thereto, to be stayed pending consideration by 
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the former Court, and may modify, alter or annul such order and 
make any further orders that may be just. 

Scope: Under this section strictly ^leaUng there is no nght of appeal in the 

proper sense of the word. This section is not in the Chapter of the Cr. P. Code which 
deals with appeals, but it gives Sesaons Court power to "modify, alter or annul” the 
order passed under sec. 517. This is a statutory nght of revision, or it may be said of 
interference with any order passed under sec 517 fay a Magistrate subordinate to the 
Court of Session — Afaung Pu Tu v. The Kt»g, 39 CrL J- 763, 176 I C. 451, 11 RR. 67, 
.A.I.lt 1938 Rang. 278. 

1352. *‘Any Court of appeal or revision*’: — ^The words "any Court of 
appeal” are no^ necessarily limited to a Court before whidi an appeal in the main case 
is pending The orders under secs SI7-5I9 arc appealabfe quite independent of the fact 
whether an appeal has been preferred or not from the main order of conviction or 
.acquittal — Joggessur. 3 Cal 3705 Ahmed. 9 Mad. 448j U Po Hla v. Ko To. 7 Rang. 345, 
30 CrLJ. 540 (542). 115 I.C. 901, A.IR 1929 Rang. 97 (FB.). Therefore, where a 
second class Magistrate restored certain property to the complainant when no offence 
was round to have been committed, the District Magistrate was competent to annul the 
order and restore the pronerty to the person from whose possession it was taken, although 
there was no appeal pending before the District Magistrate — Subbayya v Narasayya, 
2 Weir 673 So also, even where no appeal has been preferred from a conviction by a 
subordinate Court, the District Magistrate has got Juri^iction to interfere a« a Court of 
revision under sec 520 with an order passed bv the trial Court under s^e. 517— A’ga Po 
Chit, 1 Rang 199, 24 CrLJ. 858. AIR. 1923 Rang 227; U P. Hlo. supra 

But the Sessions Judge is not a Court of appeal or revision in respect of an order 
passed by a second class Magistrate So also, a Sessions Judge is not a Court of appeal 
from the decision of a second class Magistrate, because there can be no second appeal to 
the Sessions Judge Moreover, the Sessions Judge has no revisional powers over the 
order of a Sub'disdsional Magistrate passed on appeal — Soma Ptllai v. Kriskno Pillai, 
47 ML J. 481. 25 CrLJ. 1247. 2Q L.W 521 But see Explanation to sec 435. 

The Bombay High Court was once of ooin-on that the words 'Court of Appeal* 
implied the Court to which an anoeal lav in the particular case and not the Court to 
which appeals would ordinanlv lie from the Court deciding the particular case. Am} 
therefore where a 1st class Magistrate, in aequiihng the accused person charged with 
theft of cattle, ordered the cattle to be restored to him. but on appeal the Sessions Judge 
revised the order and held that the complainant was entitled to tie cattle, kdd that the 
Sessions Judge had no Junsdiction to act under sec 520 since he was not a Court of 
appeal m this particular case, because no appeal could he to him against a Judgment of 
acquittal’, the anneal ought to have been preferred to the High Court— R/iema Rukhad, 
42 Bom. 664, 20 BomLR 395, 19 CrLJ 597 But this decision has been recently 
overruled bv the Full Bench case of WoUhand Jasra} v llari Anant, 56 Bom. 369. 34 
BomLR 1203. 1932 CrC 789 (790). 139 IC 433. Ind Rul 1932 Bom 499. 33 CrX.J. 
807. AIR. 1932 Bom 534, where it is staled that this section means that any Court 
which has power of hearing appeal, reference or revision in respect of orders of the 
trial Court can make an order under this section, and the jurisdiction of supenor Court 
is not dependent upon the question in what Court an appeal against an order of acquittal 
might have been brought which in fact has not been brought The Rangoon High Court 
similarly holds that even in case of an acquittal by the tnal Court, the Sessions Judge or 
District Magistrate, as a Court of revtsipn, has power under sec. 520 to interfere xrith 
the order of the tnal Court with regard to the disposal of property— D Po Hla v Ko Po 
7 Rang 345. 30 CrUJ 540 ( 542). 115 I C 901. A.IR. 1929 Rang 97 (F.B.). ovemil n» 
if aims Mra v. Ma Kra. 6 Raijff 259, 29 CrLJ. 958. The words '‘Court of Appeaf." as 
used in this sccUon, are not limited to a Court before which an appeal from an order of 
acquittal could lie. and the jurisdiction of the Court of Appeal to deal with an order of 
disposal of property is not dependent upon the q*JesUon in what Court an appeal from an 
Cr— 106 
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rorder of acquittal might have been brought, "whidi, in point of fact has not been brought 
^Consequently, when a Magistrate -losses an order of acquittal and makes an order 
under sec. 517, Criminal Procedure Code.' the Sessions Judge has jurisdiction to deal 
•rvith and set aside that 'order under this* section, although no appeal lies to him 
from the order of acqiuttal— Ranuntddtn v. Gant Mia, 40 C.W.N. 287, 37 Cr.LJ. 313, 
160' I C. 591. A.IR. 1936 Cal. 21, 1936 CrC.Tl2{ Kamphal Tatwa v. Jasodia Molain, 
'40 CW.N. 852.' The same view was taken m an earlier Madras case — Ahmed, 9 Mad. 
-448. The Punjab Chief Co'urt’also held- that' tlie ‘Court of Appeal' merely implied the 
. Court to which appeals would ardmanly lie, aW did not' mean that an appeal must 
lie in the particular case in which the order was passed as to disposal of property — 
’•Bhagat Ram, 93 P.L.R: 1911; .12*Cr.LJ. 400, H.I.C.' 584. .But the Allahabad High 
'Court holds otherwise. Thus, where the trying Magistrate acquitted the accused who 
was charged with theft of a drum, and under sec' 517 directed the drum to be returned 
to the accused, but on appeal the Distilct Magistrate set aside the order under sec. 517 
and directed' the’ drum to be ’delivered 'to the complainant,'' ftcW that the Distnct 
Magistrate had no junsdietion to do so, because he was not a Court of’ Appeal within 
-the meaning of sec. 520, since no appeal could lie to him against an order of acq’iittal — 
-Dm Ram. 46 All. 623 (624), 22 A.LJ. 505, 25 Cr.L.J. 1168. - ‘ ' 

, A Sessions Judge, as a Court of Revision, can himself make an order under this 
sections he need not refer the matter to the High Court under sec. '438. Sec 520 is not 
,controUed-by the provisions of sec. 438 — Walchand Jastaj, supra. ' ' '1 

An order made under sec 517 (1), Cr. P. C.,* by an Assistant Sessions Judge, 
directing confiscation to the Govemment of property found on the person of an accused 
convicted of dacoity, .is-appealable to the High Cburt — Bit Btkrom 'Kishore v: EmP., 
41 C.W.N. 512, 65 CLJ. 397, . ... 

‘ Aw appeal from aw order of a secowd class Magistrata ordirvarvly Ives to the District 
'Magistrate, but if the District Magistrate has’ directed an appeal or a certain class of 
^appeals to be heard by a Sub-divisional Magistrate, the ^urt of the Sub-divisional 
’Magistrate, and not that of the District Magistrate is the .‘Court of Appeal' under this 
section Therefore, where an appeal In the main case lies to the Sub-divisional -Magls* 
traie, that Magistrate has jurisdiction to pass an order as to the, disposal of property 
under this section— ArK«ac/ta/a Thevan, 46 Mad 162, 24 Cr.LJ. 162, 44 M.L.J. 56, 
32 M L.T. 104, 17 M.L.W. 462. 71 I.C. 514, A.I.R. 1923 Mad. 324. 

But when no appeal is preferred against the' main order in the case lie,, against the 
acquittal or conviction), but the appeal is confined entirely to the question of disposal 
of property, the appeal would lie to the Court to which an appeal ardinartly ties, (eg., 
to the District Magistrate from an order of a seOJnd class Magistrate, and not to the 
.Sub-divisional Magistrate) — Arunocfcofo Thevan, supra; /o|» Venkiah, 42 M.LJ. 401, 
23 CrL.J. 387, A.IR. 1922 Mad. 78. . . 

But when an appeal has been preferred to a particular Court from the main order 
of conviction or acquittal, no appeal or revision against an order as to the disposal of 
property can be preferred to any other Court. *1116 jurisdiction of the other Courts as 
to the revision of the order is suspended owing to -the seisin of the whole case by the 
Court of appeal— ffwjjoin Shah. 17 CP.L.R. 107, l.CrLJ. ,764 - But where the 
'^Appellate Court in dealing with an appeal has left untouched the order pa^d by die 
Original Court under secs 517-519, there exists no bar to an application for revision 
of that order being made in any other Court having jurisdiction to revise that order — 
.Hussain Shah, supra. . • . • • • • • - 

AVhere a Magistrate disposing of a criminal appeal falls to pass an order under 
'see. 520, it wiU be open to his successor to do so— Sirtfro Naidu, 43 M.L.J. 87, AI.R- 
1922 Mad. 329.- See sec 559. ... - - ' ■ • 

.. iVhere an Additional District Magistrate h Invested by the Local Government by 
virtue of the powers conferred upon it by sec. 10 (2), Cr. P. C., with the powers of a 
Court of Revision he is competent when disporing of a case by virtue of those powers 
to make any consequential order as to the disposal of the property under this section— 
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Sagappan v. Ramaram, 31 CrLJ. 1085, 126 I C 594, A.I.R 1930 Mad. 769. But see 
Maxia PiUai v. Gopdkxhhm Iyer, 1^8 M.W.N. 633, where a different view seems to 
have been taken. This \iew was not approved in Abdur Rahiman Kutty v. Emp., 
A-I.R. 1937 Mad. 637, (1937) 1 MLJ. 498, 1937 M.(V.N. 321. 45 ML.W. 435, 1937 
MCrC 114, 169 IC 71, 38 CrL.J. 664, IL.R. 1937 Mad. 1034. 

An Additional Sessions Judge is a Court of appeal but not a Court of reviuon 
within the mcanmg of this section — Sabhapali v. Ramktshan, 62 Cal. 861, 37 Cr LJ. 541, 
162 I C. 253, A.I.R. 1936 Cal. 185. See also Ramphal Tatwa v. Jasoda Malain, 40 
C.W.N. 862. 

Notice: — An order under this section should not be passed without giving notice 
to the opposite party — Laxman Rangu, 35 Bora 253} Kansht Ram, 4 Lah 49 (51); 
lanki Das. 33 Cr.LJ. 369, 136 I.C. 735, 33 PLR. 167, Ind. Rul. 1932 Lah 271. 
Although there is no rule of law which requires that such a notice is absolutely necessary, 
still if there is some inter\‘al between the date of the main order in the appeal and the 
order as to dsposal of property, it is desirable that notice should be given to the 
opposite party before pas^ng the second order — Aiunachala Thevan, 46 Mad. 162, 
A.I.R. 1923 Mad 324, 71 IC 514, 24 CriJ. 162, 44 M.L J. 56. 

Scope of the section: — See U Ba Hlaing v. Balabux Sodam, oted in Note 1331 
under the heading '"Nature of proceedings." 

1353. **And make any further orders that may be just”:— These 
words did not occur in the old Codes and were for the first time introduced into the 
Code of 1898. Under the old (^des it was doubted whether’ the Appellate or Revisional 
Court would direct resUtuticn of property when setting aside the order of the tower 
Court. But now the addition of the words “and make any further orders that may be 
just" in this section gives such power to the Supenor Court beyond any doubt. See 
Arunaekala Thevan. 46 Mad. 162 (at p. 167), AI.R 1923 Mad 324, 71 Z C. 514. 
24 CrLJ 162, 44 MLJ 56, Hagu v. Afanmalka. 18 C im 959, and Badrul v. 
Chamcla, 19 CrLJ 995 (Pat). Owing to this change in the section, the following 
rulings are no longer good law — Basudeb Surma, 14 Cal. 834} Abhram Umar, 8 Bom. 
575] Devidin, 22 Bom. 844. 

IVhere the trial Court has not made any order as to the disposal of property, the 
Scss.ons Judge on appeal can pass any order that may be just with regard to the disposal 
of property — Thira}, 10 Lah. 187, 29 CrLJ 810 The fact that an order for delivery 
of property under see 517 has been earned out, does not deprive the High Court of its 
power to order restoration of the properly to the nghlful power — S/iwe IVa v. C /. 
Mehta. 5 Rang 553, 28 CrLJ 932, A.I.R. 1927 Rang 322. IDS 1 C 452 It is dearly 
just that when a subordinate Court has made o\-cr property to a person who is not 
entitled to its possession, the High Court should remedy the error by restoring the 
property to the person properly entitled to its possession — Ibid. It is not necessary 
that an order as regards the property should be passed under this section by the Appellate 
Court simullaneouily with the disposal of the appeal. Thus, where a conviction for 
theft of bulls was set aside by the Appellate Magistrate but at that time he forgot to 
pass any order as to the bulls, and some lime after the disposal of the appeal he passed 
an order for restoration of the bulls to the accused, held that the second order was not 
illegal as it could be treated as part of the procee<Ungs of the main appeal (the i^ter^•al 
being a short one) — Arunaehala Thevan. 46 Mad. 162, 44 M.LJ 56, 24 Cf.L.J. 162. 

The Distnct Magistrate acting under this section cannot direct that the property 
should be sold and that the sale>procecds should be retained in criminal dccosit 
awaiting the dec sion of a Civul Court as to its ownership. Even if the parties talk of 
going to the Cml Court, the Magistrate ought not. by the application of this section, 
to make an order tantamount to attachment before judement in a ciril suit— A'fljfraw 
Marwari v Makhanji Dwatka Prasad, 38 CrLJ 1091 (1092). 171 I(L 589. 18 PLT 
441. AIR. 1937 Pat. 591, 4 BR. 40. 10 R.P. 221, See also MakammaJ Yusuf v 
Krishna Mohan, 41 CWN. 1376 (1379). 
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Limitation: — ^When an application is made to the Superior Court "to make any 
further orders as may be just," suA application should not always be deemed as an appeal 
and need not be presented within the period of limitation prescribed for filing an appeal 
from the order of a Magistrate — STimvasamoortki v. Narasimhalu, 50 Mad 916, 28 Cr.LJ. 
879 ( 880). Thus, a person was convicted in June 1920 for dishonestly recei%nng stolen 
currency notes, and was ordered by the Magistrate to make over the money to the 
complainant. On appeal, the Sessions Judge in July 1921 reversed the conviction and 
acquitted the accused, but passed no order as regards the notes. Subsequently, in 
January 1922, the accused made an application to the Sessions Judge for the restoration 
of the money, which the Judge rejected as barred by limitation- -Held, that this 
application was in no sense an appeal against the order of the trying Magistrate, but an 
independent application to the Sessions Judge with a view to his taking action under 
sec. 520 and ‘passing any order that may be jusL' No period of limitat'on is prescnbed 
for such an application and it can be made within a reasonable time from the date on 
which an accused person is acquitted of the crime with which he was charged — Kanshi 
Ram. 4 Lah. 49 (51), 24 Cr.LJ. 713. 

1354. Revision: — ^^Vhen an order of the Lower Court has been set aside by 
the Sessions Court on appeal under this section, the order of the Sessions Court is not 
further appealable; the remedy is by way of revision to the High Court— Defri Prasad 
V. Puran. 1898 A.W.N. 40. - 


521. (I) On a conviction under the Indian Penal Code, 
_ , , „ section 292, section 293, section 501 or sec- 

and othef'maiter!‘^*^‘^® ^‘ 0^1 502, the Court may order the destruc- 
tion of all the copies of the thing in respect 
of which the conviction was had, and which are in the custody of 
the Court or remain in the possession or power of the person 
convicted. 


(2) The Court may, in like manner, oh a conviction under 
the Indian Penal Code, section 272, section 273, section 274 or 
section 275, order the food, drink, drug or medical preparation 
in respect of which the conviction was had, to be destroyed. 


522. (1) Whenever a person is convicted of an offence 

Power to restore pos- attended by criminal force or show of force 
session of immoveable or by criminal intimidation, and it appears 
property. Court that by such force or show of 

force or criminal intimidation any person has been dispossessed 
of any immoveable property, the Court may, if it thinks fit, when 
convicting such person or at any time within one month from the 
date of the conviction, order the person dispossessed to be restored 
to the possession of the same. 

(2) No such order shall prejudice any right or interest to 
or in such immoveable property which any person may be able to 
establish in a civil suit. . 

(3) An order under this section mav be made by any Court 
of appeal, confirmation, reference or revision. 

Chani^e: — ^The italicised words and sub-section (3) ha^•e been added by section 
143 of the Ct. P. C. Amendment Act. XVIII of 1923. "This amendment provides for 
the order of restoration being passed vnthin one month from the date of conviction; 
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secondly, It extends the scope of the section to ouster from possesaon by show of 
criminal force or cnminal intmudation; and thirdly, it gives poncr to an Appellate 
Court or to the High Court irj revision to pass such an order” — Statement af Objects 
and Reasons (1914). 

1355. Scope of section: — An order under this section should not be made 
where the accused person has not been convicted of an oScnce attended by criminal 
force — Soi/a v. Dochhi, 12 C.W.N. 269; TulsIU Ram v. Abiar Ahmad, 37 All. 654, 30 
IC. 1002, 13 AL.J. 932, 16 Cr.LJ. 714; Alt Bahadur, 24 OC. 352, 66 I C. 324, 23 
Cr.L.J. 260, A.I.R. 1922 Oudh 144. See also Sukkl<d v. Ladktbai, 17 N.LJ. 27. There* 
fore, a Magistrate after acquitting an accused person cannot proceed to pass an order 
under this section — Aft Bahadur, supra. So also, no order can be passed under this 
section, where the trespass which the accused was alleged to have committed was not a 
aiminal trespass but merely a civil one — Sotta v. Dochht, 12 C.W.N. 269. Where the 
accused were found not guilty of the offence with which they stood charged, the offence 
was not attended by any criminal force or show of criminal force or by criminal 
mtimidation and there was no evidence to show that by such force or show of force or 
cnminal intimidation the complainant had been dispossessed of his immoveable property, 
this section had no application and an order for restoration of property could nd^be 
passed in favour of the complainant. Nor can the accused be ordered to be given posses* 
Sion. The status quo ante should be allowed to continue in tact pending a decision by 
the Ci\nl Court — Culab Stngh v. Ram Prasad, 35 Cr.L J. 635, 148 I.C. 436, H O.W.N. 
372, A.L.R. 1934 Oudh 256, 1934 Cr.C. 586, A I.R. 1934 Oudh 199. 1/ the conviclicn 
is set aside m appeal or revision, the order under see. 522 resulting from the conviction 
must also be set aside, and the accused is entitled to get back possession of the property 
— Let Chand v. Dasondhi. 24 Cr L.J. 493, A.I R. 1923 Lah. 15; Raghunalh v. Ragkunath' 
30 Cr.L.J. 902, 118 I C. 392, Ind. Rul. 1929 Lah. 744. 

But it is not necessary that all the accused persons must have been convicted. There 
is no reason for putting a narrow construction upon this section. An order of restoration 
would not be bad if some of the accused are convicted and others are acquitted. An 
order under this section naturally follows from a finding that the complainant has been 
Repossessed by force. A conviction is undoubtedly necessary, but not necessarily the 
conviction of all the accused — Caibad Vadav, 55 Bom. 155, 32 Bom.L R. 1496. 1931 Cr C. 
46 (47), Ind. Rul. 1931 Bom. 145, 129 I.C. 337, 32 CrL.J 275, A.I.R. 1931 Bom. 77. 

1356. Criminal force: — ^To justify an order under this section the Court must 
find that the offence of which the accused is convicted was attended with cnrmaal lorce 
as defined in sec. 350 of the I. P Code; and therefore, where a person was convicted of 
cnminal trespass, in which no cnminal force was used, the Magistrate could not make 
an order under this section — Churatnan v. Ramlal, 25 All 341, 1903 A.WN. 59; Chunni 
V. Baldeo, 21 AL.J. 593, 25 Cr.LJ. 42, A.I.R 1924 AIL 84; hhan v. Dino Nath, 

27 Cal. 174, 4 C.WN. 307; Pan NjMrt V. A/aH«g JVy«. 2 CrXJ 377 (378). 3 L.B R. 20j 
Dalram v. Chamru. 2 P.LT 120, 61 I.C 57. 22 CrLJ. 329. AI.R 1921 Pat. 391; 
Haxi Chand. 20 Cr.L.J 488, AIR. 1919 Uh. 248. 1919 PR. 16, 51 I.C 472; Skaa. 

28 PL.R. 238, 28 Cr.L.J. 320; Ah Bahadur Majut. 23 CrLJ 250. 24 OC 352; 
Rajathammal v. Rajamaniekam, 1922 M.W.N 356, 23 CrX^J. 502, A.I.R. 1922 Mad. 
1S8. If the accused armed with sticks and lathis rushed at the complainant and used 
threats, whereupon the complainant was obliged to run away from his field, held that 
there was cnminal force as defined m secs. 349 and 350, 1. P. C, although actual phyrical 
force was not used, and an order under this section was justified — Ashtq Hussain. 45 
All 25 (26), 24 Cr.L.J 857. But where the accused broke open the fence and fombly 
removed the cots and constructed a building thereon in spite of the complajunt’a 
piolest but used no force against her, an order under this section was not j'jstifiable. 

It must be shown that the owner or occupier of the land was dispossessed by reason ol 
the force sliown to h m or her— Dow Mya, 33 CrLJ. 918, 170 I C 363. 10 R.R. SO, 
A.I.R. 1937 Rang. 248. 

But the words 'attended by cnminal /cute* do not mean an offence of cumiasl 
force as an ingndienli to hold sucli view is to put a narrow coastrucUoa ca the general 
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Limitation: — When an applicatjon is made to the Superior Court “to make any 
further orders as may be just,” such aM>Jication should not always be deemed as an appeal 
and need not be presented within the penod of limitation prescribed for filing an appeal 
from the order of a Magistrate — Srinivasamooithi v. Narasimhalu, 50 Mad. 916, 28 Cr.LJ. 
879 ( 880). Thus, a person was convicted in June 1920 for dishonestly receiving stolen 
currency notes, and was ordered by the Magistrate to make over the money to the 
complainant. On appeal, the Sessions Judge in July 1921 reversed the conviction and 
acquitted the accused, but passed no order as regards the notes. Subsequently, in 
January 1922, the accused made an application to the Sessions Judge for the restoration 
of the money, which the Judge rejected as barred by ■ limitation. -Held, that this 
application was in no sense an appeal against the order of the trying Magistrate, but an 
independent application to the Sessions Judge with a view to his taking action under 
sec. 520 and 'passing any order that may be just.' No jjeriod of limitation is presenbed 
for such an application and it can be made within a reasonable time from the date on 
which an accused person is acquitted of the crime with which he was charged — Kansht 
Ram. 4 Lab. 49 (51). 24 Cr.LJ. 713. 

1354. Revision: — ^When an order of the Lower Court has been set aside by 
the Sessions Court on appeal under this section, the order of the Sessions Court is not 
further appealable; the remedy is by way of revision to the High &urt— Defci Prasad 
V. Puran, 1898 A.W.N. 40. . ■ • . - . 


521. (1) On a conviction under the Indian Penal Code, 
^ „ section 292, section 293, section 501 or sec- 

an? oSef matterl*^' ^^2, the Court may order the destruc- 

tion of all the copies of the thing in respect 
of which the conviction was had, and which are in the custody of 
the Court or remain in the possession or power of the person 
convicted. 


(2) The Court may, in like manner, on’ a conviction under 
the Indian Penal Code, section 272 , section 273, section 274 or 
section 275, order the food, drink, drug or medical preparation 
in respect of which the conviction was had, to be destroyed. 


522. (1) Whenever a person is convicted of an offence 

Power to restore pov attended by criminal force or show of force 
session of immoveable or by criminal intimidation, and it appears 
property. Court that by such force or show of 

force or criminal intimidation any person has been dispossessed 
of any immoveable property, the Court may, if it thinks fit, when 
convicting such person or at any time within one month from the 
date of the conviction, order the person dispossessed to be restored 
to the possession of the same. 

(2) No such order shall prejudice any right or interest to 
or in such immoveable property which any person may be able to 
establish in a civil suit. . 

(3) An order under this section mav he, made by any Court 
of appeal, conUnnotiDn. reference or revision. 

Change: — ^The italicised words and sub'Section (3) have been added by section 
143 of the Cr. P. C. Amendment AU, XVIII of 1323. “This amendment provides for 
the order of restoration being passed \rithin one month from the date of conviction^ 
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secondly, it extends the scope of the section to ouster from possession b/ show of 
criminal force or criminal intinudation; and tktrdly, it gives power to an Appellate 
Court or to the High Court in revidon to pass such an order” — Slatement of Objects 
and Reasons (19U). 

1355. Scope of section: — An order under this section should not be made 

where the accused person has not been convicted of an offence attended by cnimnal 
force — Soj/a v. Dochbi, 12 CW.N. 269; Tulsbi Ram v. Abiar Ahmad, 37 AH. 654, 30 
IC. 1002, 13 A.L.J. 932, 16 CrLJ. 714; All Bahadur, 24 O.C. 352, 66 IC. 324, 23 
CrLJ. 260, A.I.a 1922 Oudh 144. See also SuWld v. 17 N L J. 27. There- 

fore, a Magistrate after aequining an accused person cannot proceed to pass an order 
under this section — Alt Bahadur, supra. So also, no order can be passed under this 
section, where the trespass which the accused was alleged to have committed was not a 
criminal trespass but merely a avil one — SoUa v. Doehlii, 12 C W N. 269. Where the 
accused were found not guilty of the offence with which they stood charged, the offence 
was not attended by any criminal force or show of criminal force or by criminal 
intimidation and there was no evidence to show tliat by such force or show of force or 
cnminal intimidation the complainant had been dispossessed of his immoveable property, 
this section had no application and an order for restoration of property could nd>be 
passed in favour of the compldnant Nor can the accused be ordered to be given posses- 
sion. The siQtus quo ante should be allowed to continue in tact pending a decision by 
the Qvil Court — Culeh Singfi v. Ram Prasad, 35 CrL.J. 686, 148 I C. 436, 11 O.W.N. 
372, A.LR. 1934 Otdh 236. 1934 Cr.C. 586, A.I.R. 1934 Oudh 199. If the conviction 
is set aside m appeal or revision, the order under sec. 522 resulting from the conviction 
must also be set aside, and the accused is entitled to get back possesion of the property 
— Lsl Chond V. Dasondhi, 24 CrL.J. 493. A J.R 1923 Lah. JSj Raghunath v. Rashumtk', 
30 Cr.L.J. 902, 118 I C. 392, Ind. Rul. 1929 Uh 744 

But it is not necessary that all the accused persons must have been convicted. There 
is no reason for putting a narrow construction upon this section An order of restoration 
would not be bad if some cf the accused are convicted and others are acquitted An 
order under tlus section naturally follows from a finding that the complainant has been 
dispossessed by force. A conviction is undoubtedly necessaiy, but not necessarily the 
conviction of all the accused — Carbad Yadav, 55 Bom. 155, 32 Bom L R. 1496, 1931 Cr.C. 
46 (47), Ind. Rul. 1931 Bom. 145, 129 I.C. 337, 32 CrL.J 275. A I.R. 1931 Bom 77. 

1356. Criminal force: — ^To justify an order under this section the Court must 
find that the offence of which the accused is convicted was attended with criminal force 
as defined in sec 350 of the I. P Code; and therefore, where a person was convicted of 
crimmal trespass, in wfuch no criminal force was used, the Magistrate could not make 
an order under this section— C/i«rowan V Ramlal, 25 All 341, 1903 A.W N. 59; Chunni 
V. Baldeo, 21 A.LJ. 593, 25 Cr.LJ. 42. A.IR. 1924 All. 84i Ishan v Dino Nath, 

27 Cal 174, 4 CW N. 3075 Pan N>Hn V. Jl/anng Nyo. 2 Cr L J. 377 (378), 3 L B.R. 20; 
Baliam v. Chamru. 2 PL.T. 120, 61 I.C 57. 22 CrLJ 329, A.IR. 1921 Pat. 391; 
Han Chand. 20 Cr.LJ 488, AIR. 1919 Lah 248. 1919 PR. 16. 51 IC. 472; Skaa, 

28 P.LR. 238, 28 CrLJ. 320; Ah Bahadur Wajid. 23 CrL.J. 260, 24 OC 352; 
Rajalhammal v. Rajamamckam, 1922 M.WN 336, 23 CrL.J 502, A.1 R. 1922 Mad. 
188. If the accused aimed with sticks and lathrs rushed at the complainant and used 
threats, whereupon the complainant was obliged to run away from his field, held that 
there was cnminal force as defined in sees. 349 and 350, 1. P C., although actual physical 
force was not used, and an order under this section was justified — Ashiq Hussedn, 45 
All 25 (26), 24 Cr.L.J 857. But where the accused broke open the fence and forably 
removed the cots and constructed a buildii^t thereon in spite of the complajiant’s 
piolest but used no force against her. an order under this section was not pstifiable. 

It must be shown that the owner or occujricr ol the land was dispossessed by reason of 
the force shown to hm or her— Dow il/>a. 38 CrLJ 918, 170 I.C 363. 10 R.n Rn 
A.I.R. 1937 Rang. 248. v. ©v. 

But the words 'attended by criminal lorctf do not mean an offence of oimnal 
force 05 an ingrtdienf; to hold such wcw is to put a narrow construction on the gEDcral 
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words.' Therefore, an offence under sec. 447, 1. P. C; or under sec. 341; I. P. C. would 
fall under the present section, :f ciirninal force was m jact used in committing the offence, 
although the use of criminal force ia not a neassary ingredient of an offence under 
sec. 447 or 341, I P. Code — Batakala Pottiavadu. 26 Mad. 49 (50), 12 M.LJ. 447, 
2 Weir 675; Mahint v. Narendra, 31 Cal.* 691 (696) (F.B.). Contia — Ram Chandra 
V. Jilyandxia, 25 Cal. 434 (439). However, these questions of nicety would no longer 
arise by reason of the words' "show of criminal force” added to this section. 

. There must be a clear finding by the Magistrate that criminal force was in fact 
used by the accused, and that the complainant was dispossessed by such force. In the 
absence of such finding, an order under this section cannot be made—Balakala, 26 
Mad. 49 (50), 12 M.L.J. 447, 2 Weir 675; Ramchandra v. Jtlyandtia, 25 Cal. 434 (438) ; 
bhagbat v. Stddique, 39 Cal 1050; Teja Singh. 28 Cr.L.J. 819, IW I.C. 435, A.I R. 1927 
Lah. 792. 9 Lah. 322; Suta v. AU Gaukai, 36 Cr.L.J. 1161, 8 R.L. 110, 157 I.C 471, 
A.I.R. 1935 Lah, 477, 37 PL.R. 176. 1935 Cr.C 871. In Usmanmiya v. Amhmtya, 
28 Cr.L.J. 191 (192), 99 I.C 863, A I.R. 1927 Nag. 131 it has been held that there need 
not be an express finding that criminal force was used, if the evidence on record leaves 
not^Ioubt as to the matter, . . . • . , • • 

, The word Torce’ means force to a person as defined in sec. 349, I. P. C., and not 
force to property. Thus, where the accused dispossessed the complainant of hts garden 
by breaking open the padlock of the gate but used no force or violence to any person, it was 
iiuld that the case did not fall under this section — Sheonandan v. Bholanath, 15 CrLJ. 222, 
J8 CW.N. 1146, A.I.R. 1914 Cal. 629, 22 I.C 751. [But see Usman v. Amirmxya, 28 
Cr.L.J. 191 (192), 99 I.C. 863. A I.R.'1927. Nag. 131.) Where the accused committed 
rioting and used violence to the comp/ainant's fencing but not to any person, it was held 
that this section did not apply— Sodosib Mandat. 18 C.VV.N. 1150, 15 Cr.L J. 720, 26 I C 
168, A.I.R. 1915 Cal 131. This section does not apply to a case of criminal trespass and 
dispossession of the complainant unless it is found that the’ trespass was attended with 
use of criminal force on the person of the complainant— Ro/ram v. Chomru, 2 Pi.T. 120, 
A.I.R. 1921 Pat. 391, 22 CrL.L 329. 61 l.C. 57; Bhttni v. NoTom Sinjh. 41 Cr.L.J. 387, 
i86 J.C. 895, A.I.R 1940 Lah. 84, 41 P.LJI. 908. But ^Ihe mere fact that the accused 
were acquitted of assault and convicted only under sec, 447, I. C., does not mean 
that no criminal force or show of criminal force or ^iminal intimidation was present in 
the conduct of the accused so as to exclude the operation of this section — hlakadeo, 36 
Cr.L.J. 328, 153 I.C. 407, A.I.R. 1934 AD. 1025 (1027), 1934 AL.J. 1061, 1934 Cr.C. 
1335. Where trespass was comnutted in the absence of the complainant an order for 
restoration- cannot be passed — Mangi Ram, A.I.R. 1927 Lah. 830, 26 P.L.R 500, 105 
I.C. 676, '28 Cr.L J. 964; Bihari Lai. A.IJL 1934 Lah. 454, 1934 Cr.C 702, A.L.R. 1934 
Lah. 257. 36 P.L.R. 91. 152 IC.'162, 36 CrXJ. 59, 15 Lah. 786. ,See aim Zamin 
cited below in Note 1357. i 

. Dissenting from the view stated above it has been held that 'when a person breaks 
open the lock of a house in the absence of the person in possession” and enters into 
possession thereof, he uses criminal force to the Jock which he breaks, criminal because 
it inr-olves the crime of mischief and an order under this section is therefore competent 
—Rode V. Autar Singk.. A.I.R. 1938 Lah. 839 (840), 40 P.L.R. 923, 40 Cr.LJ. 380. 
180 I.C. 801, 11 R.L. 693. This view of Jaw Jias been dissented from by the same 
High Court in a recent case. It has been lield that in’ a case where the complainant 
himself alleges that the house was locked when the unlawful entry was effected, it 
can by no stretch of language be argued Uiat' the’ offence of criminal trespass was 
attended by criminal force or show of force or by* criminal intimidation term 

"force” IS defined in sec. 349, I. P. C., and the term criminal force Is defined in sec 350, 

I. P. C., and both sections contemplate the use 'of force to a person’and not to a thing. 

In Roda v. Autar Singh, Skemp, J., has no doubt remarked that when a person breaks 
a lock, he uses criminal force to it "But this is not so. cs'pcc’ally when it is seen that 
tins section contemplates not only criimnal force but criminal inlirrudalion, too, and it 
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is Inconcdvablc how a person can criminally intimidate an inanimate object. In such 
a case an order under this section is illegal — Ram Chand v. Emp., 40 Cr.LJ. 781, 
12 RX. Ill, 183 I.C 340i AI.R. 1939 Lab. 184, J.L.R. 1939 Lah. 513, 41 P.LJ?. 6a 
See also Bhani v. A’orcin Singh. A.I R. 1940 Lah. 84, 41 PX.R. 908, 41 Cr.L.J. 387, 
186 I.C. In a very recent case-a>Divison of the Lahore High Court has held 
Hut the Jaw has been correctly laid down in Rojn Chand v. Emp., supra, and that the 
dcasion in Roda v. Aular Smsli, supra, is incorrect— Aaxmii Stnglt v. Panna Lai, 
AI R. 1940 460. The use of cnnunal lorce to a human being is necessary before 

this section comes into operation — Ibid. ^ . 

An Order under this section can only be passed in cases when cnimnal force as 
defined in sec. 350, I. P. C , has been used and where a finding to that effect has been, 
recorded— SKttf v. Alt Gauhar, A.I.R 1935 Lah. 477, 1935 CrC. 871, 257 IC. 472, 
36 Cr.LJ. 1161, 37 PX R. 176. But where the Magistrate does not record a finding 
that there was cnminal force but finds that the complainant's evidence is true, an 
order under tins section is competent — Reda v. Aular Singh, supra. 

1357. Shoitf of force:— An order may be passed under this section even if 
the oScnce is attended with mere show of force. On this point there was a conflict of 
opinion pnor to the present amendment. In some cases it' was held that there must be 
actual cnmmal force and not mere show of criminal force. Thus, it was held that the 
offence of being members of an unlawful assembly was one in the composition of which 
the use cf cnminal force did not enter, though the show of criminal force might exist] 
and therefore an order under this seaion could not be p.issed on conviction for being’ 
members of an unlawful assembly— Ranichandra v. Jityandno. 25 Cal. 343 (349) ; Ishan' 
V Deno Nath, 27 Cal 174} Narayan v Visajt, 23 Bom. 494; Bundhx Singk, 19 Cr.LJ. '' 
516, 45 IC. 276, 4 PLW. 329; Makesh, 50 IC 30, 20 CrL J. 270 (Pat ). But these' 
cases were dissented from in Chhako Mandal, 11 C.W.N 467, 5 CLJ. 278; and Nga 
Po Teh, 1918 U.B R. 3rd Qr 1 1 1. 20 Cr L J 115, nbere it was held that an order as to 
possession of piopcrty could be passed by a Magistiatc even where a person was 
dispossessed by mere show of cnnunal force Ihe Legislature has now given effect to 
tlie nihng in the latter set of cases by inserting the words "show of force or cnminal 
mtumdation” in this section, and the former set of cases must be deemed as overmleX 
And thus it has been held under the amended Code that where Uic accused succeeded m 
taking possession of the complainant’s house by means of criminal trespass, llirealening 
U use force to the complainant and his men. the accused's act clearly came within llus 
section and an order for restoration of the house to the complainant was just and 
proper — Ramcshar, 4 Pat. 438, 27 CiLJ. 137 1138); Sitoram v Tiloh Chand, 28 
N L.R. 298. But where there was no occasion for the use of any force or show of 
force on the part of the accused when they took possession of the property as the 
complainant was absent and no one on behalf of the complainant appeared to prevent 
the accused from committing the offences of which they were convicted and the 
complainant was still fighting out the question of his dispossession from the property in 
certain criminal cases, no order for restoration of possession to the complainant could 
be made under this section — Zamm Husaist. 35 Cr LJ. 788, 148 I.C. 790, II O tVJV. <72, 
1934 Cr C. 581, A I R. 1934 Oudh 185, A L.R. 1934 Oudh 15a 

1358. Dispossession: — To jusbfy an order under Uus section it must be 
shown that a party has been dupasscssed by enmma] force. Where there is no eudence 
of such dispossession, an order under this sccuon cannot be sustained — VadamaJai 
pallaiaroicn, 2 War 674; Kaon, 1917 PX.R. 62, 18 CrXJ 898. There should be 
an express finding that the person in whose favour the order was made had been dis- 
possessed by the use of cnminal force— LocArntdas v PaJlat, 23 W R. 54 Where the 
accused was con\ictcd of wrongfully rcstraimng the complainant by obstructing a path 
along which he was entitled to pass, and the Magistrate ordered under this section 

the obstructions should be remosed and the complainant should be allowed to use the 
path, fuld Uiat the order was unsustanable m the absence of a finding that tlie com- 
plainant had been dispossessed of any immoveable piopeiti—Mohan Khan v. Caytuddm 
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18 C.W.N. 399 (401). iWhere the accused \ras convicted of rioting and an order was 

passed under this section to the effect that one of the witnesses he put m possession of 
certain land until ousted by a Court of competent jurisdiction, held that as there was 
no evidence that the witness had been dispossessed by, criminal force, the order of the 
Magistrate was bad — Vadamalat, 2 Weir 674. If the Magistrate purported to act under 
sec. 145, he should have instituted separate proceedings. . , . > 

Where it is found that neither party is in actual possession, an order under this 
section cannot be made — Bhairi Surayya, 2 Weir 675,. • ; : 

Order effecting possession of third person: — The object of the provisions 
of this section is to enable the Criminal Coua, by a summary order, to restore the suite 
of things which existed at the time of the dispossession by the convicted person or 
Dersons. It cannot go behind the state of affairs existing at. the time of focable 
dispossession leading to the cnminal prosecution. Where an auction-purchaser of a 
mortgaged property was put in possession of the property by ejecting the tenant, and 
the auction-purchaser was forcibly dispossessed by certain persons, held that upon the 
conviction of the latter, the auction-purchaser was entitled to, be restored to actual 
pos^ssion which he held of the house at the time of his dispossession, 'and that the 
tenant had no right to any jwssession, but that he should seek bis remedy fn the Civil 
Court — Rameshwar v. Bisuia Nath. 5 C-Wisf. 374. If the Court finds that possession 
was with the complainant when the offence was committed and he was dispossessed by, 
force, it will Brder the complainant to be put m possession, but will not look into the 
title of a third person to possession; especially if that person had an opportunity of 
disproving the complainant's title and proving his own at the trial of the accused but 
did not prove it— Gariad Yodav, 55 Bom. 155, 32 Bomi.R. 149S, 1931 Cr.C. 46 (47), 
Ind. Rul. 1931 Bom. 145, 129 l.C. 337, 32 Cr.L J. 275, A.l R. 1931 Bom. 77. 

An order under this section can only be binding between the parties to the order 
and can have no finality in favour of one who was not a party to the order and does 
not claim under any pzity—Adinarayana v. Suiamo, 48 372, A.IJf. 1925 Mad. 

799. 

1359. Order under this section:— The order to be passed under this section 
is an order to the effect that the person dispossessed be restored to the possession 
of the property. Where the accused obstructed the complainant's right of way over 
a path by the erection of a but, and used criminal force to the complainant when the 
latter objected to the obstruction, held that the Magistrate could order the hut to be 
removed, because that was the only way in which the complainant could be restored 
to the possession of his nght of way of which he had been dispossessed by reason of the 
obstruction — Mahini v. HarendTa, 31 Cal 691 (695) (FB.). Where the accused was 
convicted under sec. 323, I, P. C., for having forably dispossessed the complainant of a 
bungalow and its contents, it was the duty of -the Magistrate to pass orders under 
this section directing restoration to the complainant of the bungalow and its contents — 
Ahmed AH v. Keenoa. 36 Cal. 44, 13 C:.WJ^. 77. 

Order when can be made: — ^ order under this section, although it can be 
made only on the conviction of an offence, is an independent order and need not be made 
simultaneously with the conviction — Narayan v. I'ljaji, 23 Bom. 494. It is not essential 
in law that an order restoring possession should find a place in the actual judgment 
But it must be immediate, that is, directly anring out of the judgment of the Court 
convicting in the case, and without any fresh materials having in the meantime been 
produced — Jatindra, 14 Cr.L.J. 172 (Ca! ); See also Kkubi v. Bakhlayal, 16 AX..J. 489, 

19 CrJL.J. 734, 46 I C. 414. It is proper if it is made within a reasonable time from the 
date of conviction — Nea Po Tok, U.BR. (1918) 3 Qr. Ill, 20 Cr.LJ. 115. It is not 
necessary for the Magistrate to pass an order under this section simultaneously with the 
conviaion and there is no illegality if he passes the order at any time after the conviction, 
if the cause of delay in 8ppl>nng for the order is fully explained to his satisfaction and 
the complainant moves the Court promptly after the cause of delay has ceascd—Chulam 
Muhammad v. Kaiam Smgh, 1914 PJt 15, 15 CrXJ. 275, In this case, there was 20 



Sec 521! 


TIIE CODE OF CRIMINAL PROCEDURE 


cionths’ delay owing to the hling of a avil suit by the accused: and the Court excused 
the delay, since the complainant applied for xestoralion immediately after this civil suit 
had terminated in his favour. 

It should be noted that the present section as ruw amended gives only one monlh’s 
time. And order passed after the expiry of one month is mvahd and cannot stand — 
Ghjuan v. Bhag Bhait. 33 P.L.IL -181, 1932 CrC 254, Ind. Rul 1932 Lah. 151, 135 
I.C. 679, 33 CrXJ. 191, A.I R. 1932 Lah. 210. 

In Mohun v. Rat Chand, 4 C IV N. 308, it was held that an order under this section 
must be made simulioiuously with die order of conviction of the accused, and could not 
be made subsequently- But this ruling is no longer good law in view of the words "or 
at any time within one month" newly added m this section. "We do not think that an 
order of restoration need be made sjnultaneously with the conviction, but we think that 
any application for such an order should be made prompUy, and that one month is 
saSaent time to allow for this purpose " — Report of Hi£ SeUcl Committee of 1916. 

Ihis section spcoheally limi ts the time to one month from the date of conviction. 
If an application for rcstorat.on of possession is made within one month, the Magistrate 
is not ]usti6ed in adjourning the application on the ground that an appeal by the 
accused against his consiction is pending in the Appellate Court, and In making the 
order after the dismissal of the appeal No conduct on the accused's part can extend 
the junsdicuon conferred by the statute — ^Ajiwmi Kumar v. Sasanka, 59 Cal 1153, 36 
CW.N. 624 (6251, 140 IC- 66. Ind.'Rul. 1932 CaL 685, 1932 Cr.C. 745, A.I.R. 1932 
CaL 730, 33 CrLJ 868. The proper course for the complainant would have been to 
make an application for restoration to the Appellate <^urt when the appeal was 
6soissed— ifrid. But where the petition was ^ed'before the Magistrate only two 
daj-s after the conviction and the delay in passjig the order was not due to any 
fault 00 the part of the complainant, order is not defective. Even if there be 
any defect m the order of the Ma^strate who had passed it, the Hi^ Court would 

that order following the procedure in Rameshwor Singh v. King-Emperor, 4 Pat 
438. 91 IC. 809, A ML 1925 Pat. 689, 27 Cr.L.J. 137, 7 P.L.T. 285, where an order 
under section 522, Ct- P- C., was passed by the High Court — Sahebian v. Emp, 41 
CfXJ. 311, A.I.R. 1940 Pat 409, 18$ I.C. 423. In a case like this thC’ Allahabad 
High Court set aside the order of the Magistrate, which was passed beyond time, 
but directed that the complainant be restored to the possession of the property from 
which be was wrongfully dispossessed by the accused, in exercise of pckvcrs under 
sub-section (3) of this section — Kihal Smgh v. Emp.. 40 CrL.J. 938,'184 1(2. 384, 
A.I.R. 1939 All. 662, 1939 A.L.J. 595, 12 RA. 225. I.L.R. 1939 Ail. 863, 1939 A Cr.C 
140, 1939 A.WR (HC) 566. But see Said Umar v. Abdulkadir, infra. 

The order of the Court must be passed within one month from the date of the 
conviction. It is not sufficient that the application to the Court to cxerase its powers 
should be made within one month of the convicUon— f>aMi Alya. 38 Cr.LJ. 918, 170 
I.C. 368, 10 R.R, 80, A.I.R. 1937 Rang. 248. 

Who cam make the order: — Where an accused is convicted by a Special Bench 
cf Honorary Magistrates since abolished, another Bench has no junsdiction to pass an 
order under this section — Bham v. Norain Singft. A.tR. 1940 Lah. 84, 41 PX.R. 90S, 
41 Cr.L.J. 387, 186 f-C. 895. 

1360. Notice to party; — Since an order under this section is to be immedmte, 
that IS, directly ansing out of ihe judgment ol the Court convncting the accused, and 
without any fresh matcnals having in the meantime been produced, it is not necessary 
that any notice should go to the accused before the order is passed— /arirfcirj Kaik. 14 
CrLJ. 172 (Cal) j Gaiband Yadav, 55 Boro. 155, 1931 Cr.C. 46 (47), Ind. Rul. 1931 
Bom. 145, 129 I.C. 337, 32 Cr.LJ. 275, A.I.R. 1931 Bom. 77. It was not the intention 
that notice should be issued to the oj^iosite side before orders be passed; 

otherwise it would be easy for contieted persons to bnng it about that the Court, 
should never be able to pass order within one month from the date of the conv cuon— 
Dau) Alia. 38 Cr.LJ. 918, 170 I C. 368, 10 RJL 80, AI.R. 1937 Rang. 248. S« also 
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18 C.W.N. 399 ( 401). ^Mjere the accused was conweted of rioting and an order was 
passed under this section to the effect that one of the witnesses be put in possession of 
certain land until ousted bj' a Court of a>cnpetent jurisdiction, held that as there was 
no evidence that the witness had been dispossessed by criminal force, the order of the 
Magistrate was bad — V'odantafat, 2 Weir 674. If the Magistrate purported to act under 
sec. 145, he should have instituted separate proceedings. . 

Where it is found that neither party is in oetual possesrion, an order under tlus 
section cannot be made— R/iairi Swayya. 2 Weir 675. 

Order affecting possession of third person: — The object of the prorisions 
of this section is to enable the Cnminal Court, by a summary order, to restore the state 
of things which existed at the time of the dispossession by the convicted person or 
oersons. It cannot go behind the slate of affairs existing at the lime of foroble 
dispossession leading to the criminal prosecution. Where an auction-purchaser of a 
mortgaged property was put in possession of the property by ejecting the tenant, and 
the auction-purchaser was forcibly dispossessed by certain persons, held that upon the 
conviction of the latter, the auction-purchaser was entitled to be restored to artual 
possession which he held of the house at the time of his dispossession, and that the 
tenant had no right to any possession, but that he should seek his remedy fn the Civil 
Court — Rameshtear v. BUua Nalk, S C.\V-N. 374. If the Court finds that possession 
was with the complainant when the offence was committed and he was dispossessed by, 
force, it will brdei the complainant to be pul in possesrion, but will not look into the 
title of a third person to possession? cspei±dly if that person had an opportunity of 
disproving the complainant's title and proving his own at the trial of the accused but 
did not prove ii^Carbad Yadav, 55 Bom. 155, 32 Bom.L.R. 1496, 1931 Cr.C. 46 (47), 
Ind. Rul. 1931 Bom. 145, 129 I.C 337. 32 CrXJ. 275, A.I.R. 1931 Bom. 77. ^ 

An order under this section can only be binding between the parties to the, order 
and can have no finality in favour of one who was not a party to the order and does 
not claim under any party— Admarayana v. Surama, 48 Mi.J. 372, A-IR. 1925 Mad. 
799. 

1359. Order under this section: — ^The order to be passed under this section 
is an order to the effect that the person dispossessed be restored to the possession 
of the property. ^Vhere the accused obstructed the complainant’s nght of way over 
a path by the erection of a hut, and used criminal force to the complainant when the 
latter objected to the obstraction, held that the Magistrate could order the but to be 
removed, because that was the only way m which the complainant could be restored 
to the possession of his right of way of which he had been dispossessed by reason of the 
obstruction — flfohini v. Haieniro, 31 Cat 691 <695) (F.B.). tVhere the accused was 
convicted under sec. 323, I. P. C, for having forcibly dispossessed the complainant of a 
bungalow and its contents, it was the duty of the Magistrate to pass orders under 
this section directing restoration to the complainant of the bungalow and its contents — 
Ahmed Ah v. Keenoo. 36 Cal. 44, 13 C.WJ4. 77. 

Order when can be made;— -An order under this section, although it can be 
made only on the conviction of an offence, is an independent order and need not be made 
simultaneously with the conviction— Narayon v. T'*sa;i, 23 Bom. 494 It is not essential 
in law that an order restoring possession should find a place in the actual judgment 
But It must be immediate, that is, directly ansing out of the Judgment of the Court 
convicting in the case, and without any fresh matenals having in the meantime been 
produced — JaUndra, 14 Cr.L.J. 172 (Cal )} See also Khubi v. Bakhtayal, 16 AXJ. 489, 

19 CrL.J. 734, 46 I.C 414. It is proper if it is made within a reasonable time from the 
date of conviction— Po Tok, U.BJ?. (1918) 3 Qr. Ill, 20 Cr.L.J 115 It is not 
necessary for the Magistrate to pass an order under tWs section simultaneously with the 
conviction and there is no illegality if he passes the order at any time after the conviction, 
if the cause of delay in applying for the order is folly explained to his satisfaction and 
the complainant moves the Court promptly after the cause of delay has ceased— Chulam 
Muhammad v. Karam Singh, 1914 P.R. 15, 15 CrXJ. 275. In this case, there was 20 
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months’ dday owing to the filing of a ds’il suit by the accused; and the Court excused 
the deby, since the complainant applied for restoration iinmcd.ately after this avU suit 
had temunated in his favour. 

It should be noted that the present section as now amended gives only one month’s 
time. And order passed after the expiry of one month is mvalid and cannot stand — 
Chuan v. Bhag Bhan, 33 P.L.H. 481, 1932 CrC 254, Ind Rul. 1932 Lah. 151, 135 
LC 679. 33 LrJ>J. 191, A.I.R. 1932 Lah. 210 

In Mohun v Rdi Chand, 4 C.\V N. 308, it nas held that an order under this section 
must be made simuUantously with the order of convictian of the accused, and could not 
be made subsequently. But this ruling is no longer good law in view of the words "or 
at any time within one month" newly added m this section. "We do not think that an 
order of restoration need be made sjnultanrously with the conviction, but we think that 
any application for such an order should be made promptly, and that one month is 
suffiaent time to allow for this purpose " — Repott of the Stlut Committee of 1916. 

This section speafically limits the time to one month from the date of conviction. 
If an apphcation for rcstorauon of possession is made within one month, the Magistrate 
IS not justified in adjounung the application on the ground that an appeal by the 
accused against his conviction is pending in the Appellate Court, and in making the 
order after the dismissal of the appeaL No conduct on the accused’s part can extend 
the junsdicticn conferred by the statute — Asmm Kumar v. Sasanka, 59 Cal 1153, 36 
CW.N. 624 (625), 140 I.C. 66. lQd.‘RuL 1932 CaL 685, 1932 Cr.C. 745, A.I.R. 1932 
Cal. 7S0, 33 Cr.LJ. 868. The proper course for the- complainant would have been to' 
isake an application for restoration to the Appellate Court when the appeal was 
6sniisscd— ibid. But where the petition was filed'bcfore the Magistrate only two 
da) a after the contncuon and the delay in passmg the order was not due to any 
fault on the part of the complainant, ^e order is not defccuve. Even if there be 
any defea in the order of the Magistrate who had passed it, the High Court would 
make that order following the procedure m Rameshwar Singh v. Kuig^Emptror, 4 Pat 
438, 91 IC. 809, A.I.R. 1925 Pat 689. 27 CrLJ. 137, 7 P.LT. 285, where an order 
under seaion 522, Cr. P. C., was passed by the High Co)in-^oheb}an v. Emp., 41 
CrJLJ. 311, A.I.R. 1940 Pat 409, 186 1C. 423. In a case like this the Allahabad 
High Court set aside the order of the Magistrate, which was passed beyond time, 
but directed that the complainant be restored to the possession of the property from 
which he was wrongfully dispossessed by the accused, in exercise of peavers under 
sub-seaion (3) of this secuon— M/wl Singh v. Emp, 40 CrLJ. 958, '184 I.C. 384, 
A1.R. 1939 All. 662, 1939 A.L.J. 595, 12 R.A. 225, I L.R. 1939 All. 863, 1939 A.Cr.C. 
140, 1939 A.W.R. (H.C) 566. But see Saul Umar v, Abdulkadtr, infra. 

. The order of the Court must be passed within one month from the date of the 
conviction. It is not sufikient that the application to the Court to excrQSC its powers 
should be made within one month of the conviction — Daw Mya, 38 CrLJ. 918, 170 
I.C. 368, 10 R.R. 80, A.I.R. 1937 Rang. 248. - ' 

Who can make the order: — Where an accused is convicted by a Special Bench 
cf Honorary Magistrates since abolished^ another Bench has no junsdicuon to pass an 
order under this section — Bhani v. Karain Singh, A.r.R. 1940 Lah. 84, 41 PXmR. 903, 
41 CrLJ. 387, 186 I.C 895. 

1360. Notice to parly: — Since an order under this section is to be immediate, • 
that IS, directly ansmg out of the judgment of the Q>urt convicting Uie accused, and 
without any fresh matenals having in the meantime been produced, it is not ncce^ary 
that any notice should go to the accused before the order is passed — Jatindta \alk, 14 
Cr.LJ. 172 (Cal).; Caiband Yadav, 55 Bom. 155, 1931 Cr.C. 45 (47), Ind. RuL 1931 
Bom. 145, 129 I C. 337, 32 Cr L.J. 275, AJJL 1931 Boca. 77. It was not the intention 
that notice should be issued to the opposite side before orders should be passed; 
otherwise it would be easy, for convicted persons to bnng it about that the Court, 
should never be able to pass order within one month from the date of the conv ctiop ' 
Daw Mya. 38 CriJ. 918, 179 I.C. 363, 10 lUL 80. A.IJL 1937 Rang. 243. See al 
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Sairf Vmar v. Abdul Kadh, infra. But the hlagistrate should give the party an 
opportunity to show cause as a matter of due exercise of judicial discretion— Pan Nyun 
V. Maung Nyo, 3 L.BR. 20, 2 Cr.LJ. 377. Where an order under this’section was 
made in respect of a house on a comnetion of riotins and hurt, and the Sessions Judge 
on appeal set aside the conviction but directed the order under section 522 to be in 
abeyance pending a reference to the High Court, and subsequently in the absence 
of the complainant declared the order to be wid, it was held that the Sessions Judge's 
order should not have been made behind the back of the party affected by it — Majid 
All V. All Asjab, 23 C.W.N. 862, 20 Cr.LJ. 846.. See also Mran Bakhsh v. Bhag Mai. 
32 P.LR. 758, 33 Cr.LJ. 123, 135 I.C'206, A.I.R.'1932 Lah. 17, Ind. RuL 1932 Lab. 
78, 1932 Cr.C 27. . • • . . 

Sub'section (2) for civil suit : — See Art. 47 of the Indian Limita- 

tion Act, which protides a period of three years from the date of the order. 

1361 . Sub'Section ( 3 ): — This sub-section has been newly added. Prior to 
this amendment it was held that an Appellate Court had no -power to pass an order 
under this section where the con\’icting Magistrate had not passed any order hereunder 
— Bhagabat v. Siddiq Oelagar, 39 Cal. 1(60; Muhammad Din. 20 Cri J.' 30, 1919 P R. 
14; AsU Ahmad v, Budhu, 45 All. 553 ( 554), 24 CrL.J. 677. These rulings are no 
longer correct. Under the present amendment, the High Court acting in reference or 
reTinsion has power to pass the order even though no such order might hav'e been made 
by the trial or appellate Court— iacAman. 46 All 92, 21 Ai.J. 871, 26 Cr.L.J. 206. 
In a proper case, the Court of appeal or the Court , or . revision can pass an order 
under this section, if such Court is satisfied, that an order of the nature Is necessary 
in the interest of justice— Safiebjsn v. Emp, 41 Cr.L.J. 311. This clause comes into 
play when an appeal or revision has been preferred against the conviction. It is then 
that the appellate or reNisional Court Is seised of the jurisdiction to restore possesrion 
although the original Court may not have done so and it appears that such higher 
Courts are not bound by the limitation of one month in doing so— Sold Umar v. Abdul 
Qadir, A.I R. 1937 Pesh. 7. 38 Cr.LJ.’ 333,.166 l.C. 872. 9 R Jesh. 73.'. ' 1 

' One month is the tune limit fixed for the trial, (3ourt m sub-section (1), but there 
is nothing in sub-section (3) to show that this limitation applies to a Court of Appeal 
If it did, the result would be that sub-section (3) would be of little or no practical use, 
as a case will not usually reach the Appellate Court before the expiry of the month — 
Namdeo. 39 CrLJ. 342 (343), 173 l.C. 620, AI.R 1938 Nag. 316, I.L.R. 1938 Nag. 
454, 10 R.N. 314. An. order under this section may be passed by the Court of appeal 
or revision at any time koiesoever Jong after the ronviction by the Magistrate and not 
necessarily within one month from the date of conviction — Eameshuvr. 4 Put. 438. 27 
Cr.L.J. 137 (138), 91 I C. 809, A.I R. 1925 Pat. 689, 7 P.L.T. 2855 Boda v. Aular Singh, 
A.I.R. 1938 Lah. 839 ( 841), 40 P.LJ?. 40 Cr.LJ. 380, II R.L. 693; Mhal Singh 
V. Emp .• 40 Cr.L J. 958, . 184 I C. 384, A.I R. 1939 AIL 662, 1939 Ai.J. 595, 12 R.A. • 
225, I.LR. 1939 All 863, 1939 A.Cr.C. 140, .1939 A.W.R (H.C.) 566. Clause (3) 
of this section does not impose any time limit within which a Court ,of appeal, 
confirmation, reference or revision must act The Legislature, it would seem, thought 
fit to rely on the discretion of appellate and reirisional Courts not to exercise their 
powers under this section in cases where 'there has been undue or excessive delay 
in movang the Court for its use — Fida Hussain v, Sarfarae, 34 Cr.L J. 940, 145 I C. 327, 

• 14 P.L T. 696,' A.I.R. 1933 Pat. 617, 1^3 Cr.C 1366, 12 Pat 787, foUoWing EameshtcaT, 
supra; Gudri v. Jangi, 35 CrLJ. 1158, 150 I C 787, 15 P.L.T. 163, A I.R. 1934 Pat 154,- 
1934 Cr C. 339, A L.R. 1934 Pat. 178. ' ' • ' 

‘ .The words "Court of appeal or revirion" mean the Court to which an appeal or 
application for revision is preferred against the onginal order of conviction, and not the 
Court to which an appeal or revision ‘petition may' be made against the order of 
restoration — Ghazan v. Bhag Bkari.'Si PXR. 481,-1932 Cr.C. 254, Ind. Rul 1932 Lah. 

151, 135 I C 679, 33 CrXJ. 191, A.I.R. 1932 Lah. 210, dissenting from Ramcshtcar. 
supra. Sub-section (3) of this section only applies to the Court which is deling 
with the original matter either as a Court of Appeal, confirmation, reference or revision 
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in relation to that matter. It docs not give any sort of right of appeal by itself 
against an order passed under Una section— A/oftammui Sharif v Diwan Singh, AIR. 
1940 Lah, 95, 41 Cr.LJ. 458, 187 I C. 407, distinguiUiing Fida Hussain v Sarfataz 
Hussain. 12 PaL 787. 145 IC 327, AIR. 1933 PaL 617, 1933 CrC. 1366, 34 CrLJ. 
910, 14 Pi.T. 696, 6 R.P. 161. See also Said Umar v. Abdulkadtr, supra. 

A Court of reference can only be a Court sucli as is described in section 433, Cr. P. 
Code, where the word 'refer’ is definitely used No such word is used in section 438, 
Cr. P. C, where the word 'report’ is used instead. There would have been no difficulty 
m using the word ‘refer’ m section 438, Cr. P. C., in place of the word ‘report’ had 
it been the intention of the Legislature to include a Court acting under section 438, 
Cr. P, C, in the categorj* of Courts of reference Therefore a Court of reference in 
sub-section (3) of this section can only be interpreted as meaning a Court which has 
the power to refer and that is only a Court empowered under section 433, Cr. P. Code. 
A Court which has got the power to report a case under section 438, Cr. P. C, to 
the High Court for orders is not a Court of reference — Mohammad Sharif v. Dtwan 
Singh. AI.R. 1940 Lah. 95, 41 Cr.LJ. 458. 187 IC 407. 

1362. Appeal or Revision: — Since an Appellate Court can pass an incidental 
or consequential order under sec, 423 (d), an order under this section (which is m the 
nature of an inadental or consequential order) is also 'subject to appeal and is similarly 
subject to the revisional powers of the High Court under sec. A39—CouTkati v. Allaz, 
29 Cal 724. The ruling in Ramchandra v. Nobtn, 25 Cal. 630 is not correct In view 
of sec 423 (d). An Appellate Court may set aside an order under this section, while 
affirming the conviction— U;ir Shdkk v. Syed Alt. 19 CW.N 990,, 16 CrL.J.'607. The 
High Court has full power to interfere with an order passed by a Magistrate under this 
socUon, although this section is not menlwned m section 520— Ahmed Alt v. Kenoo, 36 
Cal 4fj 13 CIVN. 77. Where the Mserslralc ordered that a property rrb:di the 
accused had taken possesion of by foKc should be restored to the complainant, but on 
the application of the accused the High Court set aside the order of restoration, held 
that the order of the High Court amounted to an order of restoration of the properly to 
the accused — Sheonandan v. Bhola Noth. 38 C.WJJ. 3347, 35 Cr.l~J. 222. 

Under this section, a month after'lhe date of conviction the trial Judge becomes 
Junctus officio in the matter of delivering' posses&on. It would be illogical to hold 
that in spite of the lower Court having ceased to have the power of giving possession, 
the revisional Court can, when moved to consider the order of that Court refuang 
to give possesrion on the ground of Imutabon, enlarge that period and grant the relief. 
'The legislature could never have intended this result. Sub-clause (3) comes Into 
play when an appeal or revision has been preferred against the conviction. It is then 
that the appellate or revisional Court is seized of the junsdiction to restore possession 
although the onginal Court may not have done so and such higher Courts arc not 
bound by the limitation of one month in doing so. But tliis clause does not help 
if the Court of revision is considering the order of the trial Court under this section 
refusing to grant possession because the time for making the order had passed — Said 
Umar v. Abdulkadn. 38 CrLJ, 333, 166 I.C 872. 9 RJesh. 73, AI.R. 1937 Pesh. 7. 
But see Sahebjan v. Emp , supra. ' ' ' • 

523. (1) The seizure by any police officer of property taken 
ProMd^e by Police' under section 51. or alleged or Suspected to 
upon seizure of property have Dccn stolen, or lounti under circum- 
scaion 51 or stances which create suspicion of the com- 
mission of any offence, shall. be forthwith 
reported to a ^fagistratc, who shall make such order 'as he thinks 
fit respecting the disposal of such property or the delivery of 
such property to the person entitled to Uie possession thereof, or, 
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if such person cannot be ascertained, respecting the custody and 
production of such property. 

(2) If the person so entitled is known, the Magistrate may 
Procedure where owner Order the property to be delivered to him on 
of properly seized un- such conditions (if any) as the Magistrate 
thinks fit. If such person is unknown, the 
Magistrate may detain it and shall, in such a case, issue a pro- 
clamation specifying the articles of which such property consists, 
and requiring any person who may have a claim thereto, to appear 
before him and establish his claim within six months from the 
date of such proclamation. 

1362 A. Sections 517 and 523; — Section 517 applies only when an inquiry 
or trial in a Criminal Court is concluded. But settion 523 applies even though there 
lias been no inquiry or tnal, aa in a case where a complaint has been dismissed under 
scct.on 203 — Ramasanii v- V enkattixcora, 24 M.L.J. 1, 14 CiL.J. 27. 

In order that section 517 may apply, one of the conditions is that there must 
have been "an inquiry or tnal in any Criminal Court", and that such inquiry or trial 
must have been concluded. tVherc the Police submitted a final report under set 173, 
or more strictly under sec 169, this was a stage prior to the commencement of an 
Inquiry or trial as rab-section (4) of set 173 would show. The case nould more 
property come under set 523, which applies where there has been no inquiry or trial, 
and expressly deals with a case inter oita where properly is seized by a police oSicec 
as alleged or suspected to have been stolen, that is to say, where properly is 'seized 
under sec. 550. Action 517 does not at all contemplate a provisional order for delivery 
or for custody, except as provided for in sub-section (4). If by reason of a disputed 
claim to possesssion, an order for delivery cannot be made, or the property may not 
be finally disposed of by destruction or confiscation or otherwise, the Court will not 
make any order under sec.' 517 at 'all, but leave the parties to their remedy in a 
Civil Court, if any. ' Meanwhile, it will be quite proper to make an order under 
sec. 523, where the property is property seized in the manner stated in the section. 
Section 523 will equally apply where there has been and there has not been an inquiry 
or tnal, or where the property has been or has not been produced in Court: in other 
words, even in a case which comes under sec. 517, if on the facts the Court finds 
itself unable to make an order fox the disposal ol the properly in the manner indicated 
therein, it ivill be open to it to deal with the matter under sec. 523 — Makamtnad Yusuf 
v. Krishna Mohan, 41 C.WJ'I. 1376 (1378. 1379). 69 CLJ. 95. But where the Police 
investigated the case and sent accused persons up for trial under sec. 380 read with 
sec 411, I. P. C, and the Magistrate entered the case in his Register, fixed dates 
for hearing witnesses, directed summonses to issue to them and released the accused 
on furnishing security, but, before the dale fixed for hearing, discharged the accused, 
as the case vias withdrawn against them under sec 494, Cr. P. C, and passed ^e 
order for disposal of the property, it must berheld that there had been an inquiry 
before the Court which terminated finally in the discharge of the accused, that the 
order of the Magistrate with regard to the property was passed rightly under sec 517, 
Cr. P.iC, and that therefore the Sesaons Judge could deal with the application filed 
before hm under seC’52Q, Cr. P. Code — M«wng Pm Tu v. The King, 39 CrXJ. 763, 
176 I.C 451, A.I.R. 1938 Rang. 278, 1938 Rang, 143, 11 R.Rang. 67. 

See U Ba Hlaing v. Balabux Sodani, dted in Note 1331 under the heading "Nature 
of proceedings.’’ ’ . ' 

' 1363. Scope of section: — ^This section does not apply where the property was 
not taken possession of by the Police under sec 51 or 54, r c, where it was not seized 
by the police under the suspicion of its being stolen property nor had the petitioner 
rommitted'any offence in respect to the property. Thus, it does not apply where the 
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police obt^ncd possession of the property m question in the course of an investigation 
into an offence which is in no way related to the property — Chunt Lai v. Isliar Das, 4 
Lah. 38 (42, 43), 24 Cr.LJ. 670. This section applies only to property seized by the 
Police of ihar eun tKohen in the exerase of the poners conferred on them, ie. under 
secs. 51, 54, 165 and 166 Such property should be disposed of by the Magistrate 
under this section. But property seized by the Police under a search ioarrant issued by 
the Magistrate dunng the course of an inquiry or tnal comes under sec. 517 and not 
under this section — Ratcnlai JiangSdas. 17 Bom. 748 So also, this section does not apply 
where the property is seized by the Police on the complaint of certain persons claiming 
as owners thereof — KuPPammal, 29 Mad. 375 ( 377), 4 Cr.L J. 233 Contra — Lakshman 
Coiind, 26 Bom. 552, where it has been held that the words ‘seized by the Police’ apply 
equally whether the seizure was under a warrant of the hfagistrate, or without such 
warrant, and the Magistrate has power under this section to dispose of the property 
seized under a search warrant. 

Property: — Standing crops do not come under the provisions of this section — 
Narayan v. Vua;i, 23 Bom. 434. 

^^'here the Magistrate considered that, having refused to take proceedings under 
seo. 144, Cr. P. C, he was not competent to investigate the question as to who was 
m possession of the paddy seized by the pofice. apprehending a breach of the peace 
and he therefore directed the police to retain it in their custody and, if it was liable 
to decay, to sell it, and deposit the money in safe custody pending orders from a 
proper Court, he has not judicially exercised the discretion which this section confers 
on him. In such a case he must exercise the discretion conferred on him by this 
section. If he decides that one or other of the parties was in possession at the time 
the pobce seized the property, the proper order to be passed will be to restore that 
party to possession. If the Magistrate is unable to decide who is >n possession, it 
will be his duty to issue a proclamation under sub-section ( 2 ) of this section and 
proceed in accordance with the provisions of that »ib-section— f^amragar yadau v> 
M. Yunus, 41 Cr.L.J. 234. 185 I.C. 773, A.I.R. 1940 Pal. 32, 20 P.L.T. 712. 

1364. Order under this seefton:^ Under this section the Magistrate may 

make 'such order as he thinks fit.’ This discretion given by these words should be 
properly exercised. If there is no evidence as to the ownership of the property, it should 
be delivered to the person from whose possession it was taken— Baiiinu, S BonxL R. 25; 
Kareppa Chanbasappa, 16 Cf.L J. 207, 17 Bom-L-R. 79; Ky 'm Tcu v. S Cko, 4 L.B R. 
14, 6 CrXJ. 126; Aslum, 8 SLR. 141, 16 CrLJ- 138. ^Vhere the offence charged is 
not made out, the property sdzed should be returned to the person from whom it was 
taken— Dcvidan v. Janaki. A.l R. 1932 Mad 428 (430), 1932 M.WN. 106, 62 MLJ. 
632. 35 MLW. 625. 1932 Cr.C.' 409. 138 IC. 126. 33 Cr.Lj. 539; Feidi Subbay^a, 
A.I R. 1939 Mad. 905, 1939 M.WN. 739, 1939 M-Cr.C. 199, 185 LC 44a A Magistrate 
is also competent to order the property seized by the Police to be made over to the 
complainant if the Magistrate finds on the materials before him that the complainant 
IS entitled to the property — Husansha v. Mashoksba. 12 BomL.R. 232. 11 Cr.LJ. 339 . 
But if the property is alleged or suspected to bare been stolen or found under 
circumstances which create suspicion of the comnusaon of any offence, the hfagistrate 
can pass orders that the property should be at the disposal of the Government e\cn 
though the compla nant may be entitled thereto— v. yenkatesuara, 24 M LJ. 

1, 14 CrL.J. 27, 18 I.C. 171. So also, if neither party succeeds in establishing his 

title to possession, the property wcrild be at the dispo^ of the Government /bid. 

The mere fact that there may be confiscation under sec. 524 after proclamation as 
presenbed by sec. 523 ( 2) does not preclude confiscation at once under sec. 523 ( 1 ) 
without issuing such a proclamation. Clause’d) of sec 523 empowers a Mag-'strate 
to adopt alternative courses and if he adojAa the second alternative the section docs 
not specifically state what the nature of the ord« should be and there is nolhmg 
to prevent a Magistrate from an order ol lorfdture of the property to Government— 
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Syed Mahhub, A.I.R. 1936 Nag. 266, 19 NXJ. 244, following Ramasamx v. Venkateswaia, 
supra. 

Conditional order regarding property: — ^The- Magistrate cannot demand 
security, either under this section or under sec. 517, from the person in whose possession 
the articles are»fdr their production if required — Parna Chandra v. Sasi, 7 C.W.N. 522 (see 
Note 1348 under sec. 517). But if before the inquiry or trial, it becomes necessary to 
pass an immediate'ordcr to save the property from possible loss or decay, the Magistrate 
can order the property to be delivered to one of the parties on certain terms— 

Alt V. Rukmim, 5 C.W.N. 415. But in no circumstances) whether the case be one 
under sec. 517 or under sec. 523, carl an order be made for detention jn Court custody 
or in the custody of one of the parties, conditional on a civil suit being instituted, 
for this might'mean detention for an indefinite period, if no such suit-was brought— 
Mohammad Yusuf v. Krishna Mohan, 41 C.W.N. 1376 (1379), 69 C.LJ. 96. See also 
Kasiram Marwari v. Makhanji Duarka Prasad in Note -1353. 

1365. Inquiry: — It has been pointed out in a Bombay case that the provisions 
of this section are wider than those of the corresponding section of the Code of 1872, 

the Magistrate instead of delivering the property to the person from whoih it was 
taken, may now hold an inquiry and then ‘deliver it to the person legally entitled— 
Joti Rajnak, 8 Bom. 338. In another case it has been held that the Magistrate is bound 
to make a proper inquiry before making an order concerning the right of possession ol 
property under this section— RangUdas, 17 Bom. 748. See also Laishman 
Govind, 26 Bom. 552, 4 BomLR. 276.^ This view has been accepted by the Calcutta 
High Court in Mahammad Yusuf v. Krishna Mohan, 41 C.WJ^. 1376 (1379), 69 
C.L.J. 96. But the Madras High Court holds that from a study of the sertion it 
appears that there is no obligation on the Magistrate to hold an inquiry for 
purpose of determining as to which of the contending parties is enUtled to the property. 
‘It does, not appear that it is authorised to usurp the functions’, of a Civil Court 
and convert the trial of an accused person into ari inquiry in regard to property'— 
Kuppammat, 29 Mad. 375 (378). In another Bombay case It is bid down that the 
Magistrate need not hold an ‘inquiry but may proceed on such evidence as is available 
and pass an order under this section. He can base his order on a mere statement made 
by the accused to the. Police that the property was stolen by hina from the adjudged 
owner — Tribhovan, 9 Borru 131. The same view has been taken by the Sind Court— 

5 S.LR. 3, 12 CrLJ. 108. 9 rC. 634 (dissenting from 17 Born 748). The Magis- 
trate is not bound to make a judicial .inquiry by examination of witnesses on oath before 
making an order under this section .All^ that the law requires is that he ^ould have 
materials before Wm to satisfy himself as 'to who is entitled to possession — Ma Thein 
V Ma The. 12 Bur.L.T. 266, .57 I.C. 81. 21.CL.J. 561} Chuni Lai v. Ishar Das. 4 Lah. 
38 f42), 24 Cr.L'J. 670, An order under .this section can be passed on police reports 
and papers alone without any independent inquiry on oath with regard to the question 
of ownership — Chuni Lai v. Ishar Das, supra. The Court would no doubt be slow to 
pass an order of forfeiture in cases of mere suspicion under this section — Ramasamt v. 
Venkateswara, 18 I.C. 171, 14 Cri.J. 27, 24.MLJ. 1; Syed Makbub, A.IR. 1936 Nag 
266, 19 NLJ. 244. If there is' no question that the, property was taken out of the 
complainant’s, possesrion, the Magistrate can return the property to the complainant 
without making any inquiry— AAmctf Saheb, Ratanlal 365 (366). , 

'On 'the materials which are ordinarily available when an order under this section 
is made, the person ’ entitled ‘to the inunediate possession of the' pro'perty is usu^ly 
the person from whom it was seized, but one can readily imagine circumstances under 
which the indisputable fact, or facts adnutted by the parties contending for the 
possession'of the property, show that’ a person other than the person from whom 
the Police seized the property is 'enfitled to-tb« possession thereof. For instance 
if a thief be caught with stolen property in his possession, and the property is seized 
from him, but the thief, succeeds in maldng go^ his escape, then surely the order 
under this section would not direct the return of the property to the thief. Also, 
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when the person from whom the property is seized adnuts or alleges that the property 
was left in his temporary custody by some other person it could not be returned to 
him: and, equally it could not be returned to him it he admitted that the property 
was found on his prcnuscs, but alleged that it was there vnthout his knowledge. 
But where, as under section 512 (1), Cr P. C, the proceeding before the Magistrate 
is neither an inquiry nor a tnal, the Magistrate has no authonty to arrive at conclusions 
regarding facts whidi are in dispute between the contendmg parties, in order to decide 
which of these parties is the person entitled to the possession of the property: he 
CTist gi\e possession to the person so entitled, hating regard to the mdisputable or 
admitted facts, and leave the contending parties to fight out their rights in a Civil 
Court— U Ba Hla.ng v. Balabux Sodani. 38 Cr.LJ. 358 (361), 167 IC 245, 4 Rang. 
633, 9 RR. 305, A.I R. 1937 Rang. 42. But where the known facts plainly diow that 
the property has been stolen, it would be intolerable to allow the person in whose 
possession the property is found to retain it as against the nghtful owner, and force 
the latter to a civil suit for its recovery if the accused absconds — A. K. A. R. A. 
Chetlyat V. Ma Sau) Hla, A.I R. 1937 Rang. 450. 172 I.C. 106. 

Under this section what the Magistrate has to consider is who is entitled to the 
possession of property which ]us been seized by l]ie police. IVhere it is proved that the 
person from whose possession the properly was seized came by it dishonestly, the 
Magistrate may have to consider question of title ui order to determine the best right to 
possesaon. But where it appears that the police hare seized property from a person who 
is not shown to have committed any offence m relation to that property, then the 
Magistrate can only hold that that person is entitled to possession of property. If the 
compla'nant con^ders that the person has no title to the property he has a remedy in 
a Civil Court but the burden will be upon him to prove his title.. If, however, th; 
property is handed over to the complainant, the burden will be upon that person to 
prove his title in a Civil Court. , Jhere is no reason why the burden of proof in a cfvil 
S'iit should be affected by the seizure by the police of property m relation to which no 
offence is proved — Lakshmichand Rajmal v. Copiktsan Balmukund, 37 Cr,L J 573, 162 
I a 265.' A.I R. 1936 Bom. 17i. 38 Bom L R.' 117. 60 Bom. 183, 1936 Cr.C. 363. 

An order; for custody and production of the property can be 'made under this 
section only if the person entitled' to poswssion cannot be ascertained. If, on the 
matenals placed before the Magistrate, be is of. opinion that it cannot be definitely 
said that the property, belongs to one party rather than the other, he cannot order 
It to be detained till the parties settle their disputes in a Civil Court In that case 
it is his duty to proceed under sub-section (2) of this sertion and then under sec. 524. 
It would be quite open to' the^parties in the meantime to'go to the Cml Court, if 
they so desire, and in case a Civil Court decree is passed,' further proceedings before 
the Magistrate would then at once cease — Mahammad Yusui v. Kn%hna Mohan, 41 
C.WN. 1376 (1379); 69 C.L J. 96. ' ^ 

When the Mag.strate has issued a proclamation under sub-sec, (2), he Is not bound 
to make any inquiry till after the expiry of the ^ months from the date of the pro- 
clamation — Mahalabuddtn, 22 Cal 761. 

Question of title: The Magistrate deciding a case under this section should not 

decide any question of title but must be confined only to the question of possession — 
liusamha v. Mashaksha, 12 BomLR 232, II CrL J. 339. The order under this section 
docs not conclude the right of any person. The real owner may proceed in the Civil 
Court acainst the holder of the articles for damages — Tnbkovan, 9 Bom. 131} Ahmad 
Saheb. Ratanlal 365 ( 366). . ' 

1366. Proclamation: — Ulien the person legally entitled to the property is 
known, the Magistrate need not make a proclamation nor wait for six months before 
delivering the property to him. He may deliver the property to the person entitled, 
whether' he has is-sued a proclamation or not. If he has issued a procia.iialion, that 
fact will not invalidate an order for immediate deltveiy of the property to such a known 
person— Po Lum, 3 LJJJL 197^ 4 Cr.L4. 203. 
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1367. Appeal; — No appeal lies against a decision under this section— 
Mohbuh, A.I R. 1936 Nag. 266, 19 NXJ. 244. See also [J Ba Hlaing v. Bclabux 
Sodani 38 Cr.L.J. 358 ( 360), 167 I.C 245, 14 Rang. 633, 9 R.R 305, A I.R. 1937 
Rang. 42 in Note 1331 and Maung Pu Tu v. The King In Note 1362A. 

RevisioD: — On a proper case being made out, the High Court in revision 
has jurisdiction to examine an order passed under this section— C/i«ni Lai v. Iskar Das. 
4 Ljdi. 38 (42), 24 Cr.L.l. 670. The High Court has power in revision not only to set 
aside a Magistrate’s order for the disposal of property passed under this section, but 
also to order restitution of the property to the i^rson entitled thereto— A/a TItein v. Ma 
The, 12 Bur.L.T. 266, 21 Cr.L.J. 561, 57 IC. 81. In Syed Mahbub, supra, a petition 
oi appeal against an order under this section was treated as an application for revision, 
even after the period of limitation for sudi an application, as no appeal lay against the 
order. 

Reviews — Order under this section cannot be reviewed. When once a Magistrate 
has passed an order restoring possession ol the property, he cannot reconader it and 
pass another. order subserjucntly-^aftAafflm v. Jairom, 4 Bom.L.R. 12. 

524. If no person within such period establishes his daim 
Procedure where no to'such property, and if the person in whose 
claimant appears within possession such property was found is un- 
81X months. legally acquired by 

him, such property shall be at the disposal of the Provincial 
Govenimcnt. and may be sold under the orders of the Presidency 
Magistrate, District Magistrate or Sub-divisional Magistrate, or 
of a Magistrate of the first class empowered by the Provincial 
Government in this behalf. 

(2) In the case of every order passed under this section, an 
appeal shall lie to the Court to which appeals against sentences 
of the Court passing such order would lie. 

Amendment: — ^The words “Provincial Covemraent” have been substituted for 
‘'Government” and "Local Govemraenl" by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

1367A. ‘‘Unable to show that him”:— When the proclarmtion has been 

issued under sec. 523, and the ^ months have eipired, then the provisions of sec. 524 
come in, and the person in whose possession the property was found can come up and 
prove his title to the property — Mahalabuddin. 22 Cal. 761, If he is unable to show 
that the property is his own, it may be forfrited to Government. But the words '"unable 
to show that it was lepally acquired by hira" do not reverse the presumption laid down 
in sec. 110 of the Evidence Acts ie.. It should be presumed that the accused is the owner 
of the property, in the absence of any proof to the contrary. Where the police seized 
certa'n property from the accused and no claimant came fonvard to claim the same 
though a proclamation was issued, and several items of the property bore the name of 
the accused, but the Magistrate said that the evidence produced by the accused was 
suspicious, though no evidence was elicited to show clearly that the accused’s claim was 
false, it was held that under the drcpnistances the proper and safest course is to follow 
the presumption laid down in sec. 110 of the Evidence Act — Aslum. 8 S.LR. 141, 16 
CrLJ. 138. 27 IC. 202; Yam. 19 SLR 133, 26 CrlJ. 1048 Where no offence is 
found to have been committed, the property should be returned to the accused and 
should not be forfeited to the Government — ^Th re Kareppa, 17 Boin.L.R 79, 16 CrLJ. 
207, 27 I.C. 787. 

If no claimant appears within ax months, then the further question arises, whether 
the person in whose possession the property wm found is able to ^ow that it was legally 
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acquired by hims and, therefore, the Magistrate should hold an inquiry as to whether 
that person i? entitled to retain possession of the property. Without holding the inquiry, 
the Magistrate is not entitled to confiscate the property — Yaru, supra 

The period of limitation of ax months (sec 523) applies only to the third person 
and not to the person in whose possesaon the property was found Such person is not 
required to show within six months that the property was legally acquired by him. 
Such question comes in after the lapse of the penod of six months — Yarn, supra. 

Properly shall be at the disposal of the Government:— The Cnmmal Court 
can make arrangements for the custody and protection of the property while m the posses- 
firni of the Government, and can make a transfer of the property to such person as it 
thinks proper — Secrtlary of State v Latcn Kaian, 5 P.L J. 321 (324), 21 Cr.LJ. 475 
The words "at the disposal of the Government’* may reasonably be interpreted as meaning 
that the Government shall be free to sell the property or to hold it as a trustee for the 
true owner, who will be entitled to bnng a suit for possession of the property — Ibid 
(atp. 327). 

136S. Apneal: — The appeal allowed by sub-section (2) is an appeal in the full 
sense of Chapter XXXI, and the provisions of that chapter must be fully complied with. 
Where an appeal to the Court of Session from an order of the District Magistrate was 
treated as a sort of miscellaneous application and decided ex parte without a notice to 
the other party, and none of the procedure of Chaoicr XXXI was followed, the order 
of the Sess.cns Judge was set aside— Dm Daiat, 1881 A,W.N. 150. 

Civil suit: — In one case the Bombay High Court has expressed the opinion that 
as this Section allows an appeal Irom an order under this section, it !s doubtful whether 
the law contemplates a remedy by suit — Secretary of State v. Wakhul, 19 Bom 668. 
But in another case the same High Court has laid down that the Magistrate’s order 
under this section is not conclusive as to title, and the owner is entitled to bring a civil 
suit for possess'on — Tnbhuvan, 9 Bom. 131 See also Wosappa v Secretary of Stale, 
40 Bom. 330. These two cases have been followed in Secretory of Slate v. Lewn Karan, 
5 PLJ. 321 (326). 21 Cr.LJ. 475. 

525. If the person entitled to the possession of such pro- 
Power to sell perishable perty is unknown or absent and the property 
property. js subject to Speedy and natural decay, or if 

the Magistrate to whom its seizure is reported is of opinion that 
its sale would be for the benefit of the owner, or that the value of 
such property is less than ten rupees, the Magistrate may at any 
time direct it to be sold; and the provisions of sections 523 and 
524 shall, as nearly as may be practicable, apply to the net 
proceeds of such sale. 

The italicised words have been added by section 144 of the Cr. P. C. Amendment 
Act, XVIII of 1923. 


CHAPTER XLIV. 

Or THE Transfer of Criminal Cases. 

High co'jrt may trans- 526. (1) Whenever it is made to appear 

fer case or itsdf try iL to the High Court: — 

(a) that a fair and impartial inquiry or trial cannot be 
had in any Criminal Court subordinate thereto, or 


CR.-107 
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* ' ' (b) that some question of law of unusual difRculty is 

likely to arise, or ‘ 

. (c) that a view of the place in or near which any offence 
has been committed may be required for the satis- 
factory inquiry into or trial of the same, or 

(d) that an order under this section will tend to the 

general convenience of the parties or witnesses, or 

(e) that such an order is expedient for the ends of justice, 

or is required by any provision of this Code; 
it may order — 

(i) that any offence be inquired into or tried by any 
Court not empowered under sections 177 to 184 
(both inclusive), but in other respects competent 
to inquire into or try such offence; 

(ti) that any particular * * * case or appeal, or class of 
* * * cases or appeals, be transferred from a 
Criminal Court subordinate to its authority to any 
other such Criminal Court of equal or superior 
jurisdiction ; 

(m) that any particular * case or appeal be trans- 
ferred to and tried before itself ; or 
(tv) that an accused person be committed for trial to 
' itself or to a Court of Session. 

(2) When the High Court withdraws for trial before itself 
any case from any Court other than the Court of a Presidency 
Magistrate, it shall, except as provided in section 267, observe in 
such trial the same procedure which that Court would have 
observed if the case’had not been so withdrawn. 

(3) The High Court may act either on the report of the 

lower Court,' or'on the application of a party interested, or on its 
own initiative. ‘ » . ' - 

’ (4) Every application for the exercise of the power con- 
ferred by this section shall be made by motion, which shall, except 
when the applicant is the Advocate General, be supported by 
affidavit or affirmation. " • ‘ 

(5) When an accused person makes an application under 

this section, the High Court may direct him to execute a bond, 
with or without sureties, conditioned that he will, if so ordered, 
pay any amount which the ’Uigh Court may under this section 
award by way ,of compensation to the ^person opposing the 
application.- - ' 

(6) ‘ Every accused person making any such application 
Notice to PubUc Pro- shall give to the Public Prosecutor notice in 

secutor of apoiicatlon writing of the application, together with a 
wder this sertion., • copyof the grounds on which it is made; 
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and no order shall be made on the merits of the application unless 
at least twenty-four hours have elapsed between the giving of 
such notice and the hearing of the application. 

(6A) Where any application for the exercise of the power 
conferred by this section is dismissed, the High Court may, if it 
is of opinion that the application was frivolous or vexatious, 
order the applicant to pay by way of compensation to any person 
who has opposed the application such sum not exceeding two 
hundred and fifty rupees as it may consider proper in the circum- 
stances of the case. 

(7) Nothing in this section shall be deemed to affect any 
order made under section 197. 

(8) If in an inquiry under Chapter VIII or Chapter XVIII 
or in any trial, any party interested intimates to the Court at any 

Adjournment on appU- ■''“.'7^ before the defence closes its case that 
raUon under this «c. he intends to make an application under this 
section, the Court shall, upon his executing, 
if so required, a bond without sureties of an amount not exceed^ 
ing two hundred rupees, that he will make such application within 
a reasonable time to be fixed by the Court, adjourn the case for 
'such a period as will afford sufficient time for the application to 
be made and an order to be obtained thereon: 

Provided that nothing herein contained shall require the 
Court to adjourn the case upon a second or subsequent intimation 
from the same party, or, where an adjournment under this sub- 
section has already been obtained by one of several accused, upon 
a subsequent intimation by any other accused. 

(9) Notwithstanding anything hereinbefore contained, a 
Judge presiding in a Court of Session shall not be required to 
adjourn a trial under sub-section (8) if he is of opinion that the 
Person notifying his intention of making an application under this 
section has had a reasonable opportunity of making such an 
application and has failed without sufficient cause to take advan- 
tage of it. 

Explanation. — Nothing contained tn sub-section (8) or sub- 
section (9) restricts the powers of a Court under section 3-14. 

(10) If. before the arguinent (if any) for the admission 
of an appeal begins, or, in the case of an appeal admitted, before 
the argument for the appellant begins, any party interested inti- 
mates to the Court that he intends to make an application under 
this section, the Court shall, upon such party executing, if so 
rcquircdi a bond without sureties of an amount not exceeding 
tw'o hundred rupees that he will make such application within a 
.reasonable time to be fixed by the Court, postpone the appeal for 
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such a period as zvUl afford sufficient time for the application to 
he made and an order to be obtained thereon. 

Change: — In clauses (u) and (fii) the word ‘cnnutuJMus beai onuUtd; in 

sub-sec. (5) the words ‘any amount application” have been substituted for the 

words "the costs of the prosecutor”; and sub-sections (6A) and (9) have been added, 
by sec. 143 of the Cr. P. Code Amendment Act, XVIII of 1923. 

Sub-sections (5) and (6A) have been further amended by the Cr. P. C. Amendment 
Act, XXI.of 1932. By the same Amendment Act, sub-sec. (8) has been redrafted, and 
the Explanation to sub-sec. (9), as well as sub-sec. <10) has been newly added. The 
reasons are stated below in their proper places. 

Scope: — -This section deals with cases which are not in the High Court, though it is 
not necessarily to be c.xclusively confined thereto— Hcri, 39 C.\V.N. 929 ( 932), 36 
Cr.L.J. 978, 15S I.C. 3, 1935 O.W.N. 744, A.I.R. 1935 P.C 122. 

Sections 526 and 269: — Section 269 in no way limits the powers of transfer 
conferred on the High Court by this section. The High Court has power to transfer 
a case from a jury-distiict to a non-}ory district— /umo. 10 SL.R. 154, 18 CrLJ. 51 
(cited under sec. 269). See Note 876. 

1369. Conditions precedent: — ^Before an application is made to the High 
Court for transfer, the District MagistTale must be moved first. The High Court will not 
ordinarily entertain an application for transfer when the applicant can under the law 
mox’e the District Court for the same relief but has not done so. The High Court wJJ 
interfere only in the last resort— Rdvf Ckandta v. Sundar, 26 CrL.J. 960, 87 I C 112, 
‘A.IJL 1925 All 640? In re Fcns<ea. 1 CrLJ. 589, 6 Bom.L.R. 480; CkuJarrt A'nW v. 
Jwala, 24 Cr.Lj 466 (Lah ). See also Mohmd-Din Lai Badsfiah v. Emp., 40 Cr.LJ. 
127. 178 I.C. 632. A.I.R. 1938 Lah. 762, 40 Pi.R, 716, 11 RL. 482. (Contra— 
Nahootnal. 20 SL R. 54, 27 CrLJ. 40 (41), where it has been held that the appUcabon 
for transfer lies direct to the High Court, and a trial will be unnecessarily delayed if 
the District Mapstrate has to be mox'ed in the first' instance before applying to the 
High Court). In a recent case the Bombay High Court has decided that though in the 
case of a transfer of a proceeding from a Preridency Magistrate’s Court, the general 
practice is to present the application for transfer to the Chief Presidency Ma^strate in 
the first instance, and though in many cases it would be a con\’cnient course, j^et if the 
accused chooses to go direct to the High Court in order to avoid the e.xpenses of a 
double appheation, he cannot be prevented from doing so — SAamdosoni. 32 BonL.R- 
1128. 1930 Cr.C. 1067 (1068), 129 I.C. 399, AJ.R. 1930 Bom. 480, Ind. Rul. 1931 
Bora. 175 

The case to be transferred must be a case pending before a competent Court. The 
High Court cannot transfer a case which is not properly before a Subordinate Court of 
competent jurisdiction to receive and try it — Mangal Tekchand, 10 Bom. 274; Ledgard 
V Bull 9 All 191 (P.C.)j Scott v. Rtekets. 9 Mad, 356; In re Sikka. 17 L.W. 69? 7 
BoraLR. IW? Cirdharild y. Moiilrd. 3 BomUI. 121. If the complaint has been made 
to a Magistrate who is not competent to take cognizance of the case, he shall return 
the complaint for presentation to the proper Court with an 'endorsement to that effect 
(see sec. 201). ' ’ ' ' 

The application for transfer must be made before the disposal of the case. A case 
cannot be transferred ’after acquittal. This section contemplates interference by the 
High Court by wav of transfer, when a person is aggriewd or injured by any order of 
the Magistrate before the disposal of^tbe ease. It is not intended to give power to 
interfere in order to set aside an acquittal or discharge — Corporation of Calcutta v. 
BhcecfcuTiTotn. 2 Cal 290? rofeiTO. 1 BoiaXR. 782. 

1370. Cases which can be transferred: — In clauses (i) and (i«) of the 
old section, the Legislature used the words ‘erminof case* and so the word criminal led 
to a divergence of views in several cases. Thus, as regards cases trader Chap. VIII, it 
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was held in iraifd Alt Kkan. 41 CaL 71ft Wahtd Alt. 32 All. 642 (644), Baggu Mai, 
1913 P.R. 1, 13 Cr.LJ. 746. and Mokannd Shah. 1 S.LR 98, 8 Cr.L.J 356 (360), 
that such cases vrere cnnunal cases and vicre, therefore, covered by this section; but in 
Ahmed Bakhsh. 1914 P.R. 5, 15 Cr L.J. 563, and Rehman. 1916 P.L R. 78. it was held 
that those cases not being cnmiKai cases could not be transferred from one Court to 
another. So also, as regards cases under Chap. XII, in Gurudas v Gaganendra, 2 C L.J. 
614, 3 Cr.LJ. 83, Atumuga rcguniait, 26 Mad. 188, Jaggu Ahtr v Muiti, 34 All 533, 
and Sardoj Karam S.ngh, 11 OC. 61, 7 CrXJ 423, it was held that proceedings under 
sec. 145, being criniinoi proceedings, could be transferred from one Court to another, 
whereas the contrary \new was taken in Pandutang, 25 Bom 179 ( 184 ) and 8 S.L R. 215, 
16 Cr.LJ. 249. In Lain v 28 Cal 709 (720). 5 C.WN 749, it was held that 

though a proceeding under Chap XII was not a ‘cnminal' case under the Cr P. Code 
(as it did not relate to on ojjcnce), stiU it was a ‘ettmmar case withn the meamng of 
the Letters Patent, and could be transferred by the High Court under sec. 15 of the 
Charier Act. The Legislature has now wisely omitted the word 'cnminal', so that all 
cases inquired into and tned in Cnminal Court can now be transferred under this 
section. “The word cntnmal has been omitted to make it clear that the powers of a 

H, gh Court to transfer cnminal cases alcnd to the transfer of miscellaneous proceedings 
under the Code" — S/ctcmcnfs of Objects and Rtasons (1914). And, therefore, a person 
proceeded against under sec 107 can apply for transfer of the proceedings under the 
present section — Haji Baqtidt, 26 A LJ. 29 CrL J. 448 (449), 103 I C. 569, A.LR. 
1928 Ail 268; IVahid Alt Khan. 32 All 642. 11 Cr.LJ. 412, 7 A.L.J. 813, 6 I.C 874j 
U Candama, 145 I.C 314, A.I.R. 1933 Rang. 164, 1933 CrC. 763, 6 Rang 41, 34 
CrXJ. 950. See also Oin Radhe v Emp., m Note 1387. A proceeding under section 14 
of the Legal Practitioners' Act is neither avil nor cnminal, but is a 'case' within 
the meaning of section 526, and as it is held :n a Criminal (3ourt, it can be transferred 
from one Court to another under this wXxoa—Lakshmi Naiatn v. Rotn*. 27 P.LR. 
225, 27 Cr.L.J. 476 (477). 'The contrary view held in Jatntal v, Lola Bhagwan, 
18SS P.R. 41 is no longer correct. 

Future cases cannot be transferred:— The High Court can transfer actual 
cases only, i e , cases actually pend-ng before a Court; it cannot direct that cases that 
may be filed in future should, when filed, not be heard by the authority to which they 
are presented but should be transferred to some other Court— Ratanfol 973. 

As for the effect of section 193 on this section see Note 610. 

1370A. Transfer for the second time: — When a case has already been 
transferred, very strong grounds are required to transfer it a second time. If accused 
or his counsel are so unfortunate- as to have a reasonable apprehension that the second 
Magistrate will not give them justice and want to get their case transferred to a third 
Magistrate, it may well be supposed that the accused or his counsel are to blame in 
part — Mtrza Jaffar Beg v. Emp., AIJL 1940 Lah. 354 (355), 41 CrLJ, 948, 190 

I. C. 561. 

1371. I III , •>!. • ^ . '.f >t having a fair 

trial;— The ' s must be that the 

accused must - — 1 ^ tnul — Amiit 

Mandal, 1 PL.J. 399, 18 Cr.XJ. 95 Before the High Court would take into considcra- 
tion an apprehension, it must be satisfied that the apprehension is not a fanoful one— 
Ko Ko Cyi. A.IR. 1936 Rang. 114, 37 CrLJ. 436. 161 IC. 240. 1936 CrC 181. t^Tien 
there are Qrounstanccs existing to create a reasonable apprehen^on in the nund of the 
accused that he will not receive a fmr and unprejudiced ^nal, a transfer should be 
directed, though there is really no bias in the mind of the Court from which the transfer 
13 sought and though the orcumstances may be capable of explanai'on — Bak/u S ngh v. 
Kali Prasad. 2S Cal. 297; Dupeyoit V. Dnfcr, 23 Cal 495; Kelt Chum. 33 CaL 1163; 
U'ihon, 18 Cal 247; Ram Kuken, 35 AIL 5; Farzand v, llanumart, 19 AIL 64; Pcnduiant 
•25 Bom. 179 (183); Sardari Laf. 3 Lah. 443. 24 CrXJ. 235; Rang Bahadur v Katlman 
2 PXT. 297, 63 I.C. 868; Bcnodt Bekari, 5 PXT. 63, 25 CrXJ, SSCL Confidence i ' 
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the administration of justice is an essential element of good government, and reasonable 
Apprehension of failure of justice in the mind of the accused person should, therefore, be 
taken into serious consideration on an application for transfer — Kali Churn, 33 Cal. 1183, 
ID C.W.N. 793; Sardari Lai, 3 Lah. 443, 24 CrL J. 286. It is not so much a matter of 
convenience nor of possible injustice, whidi has to be conridered, but it is the apprehen- 
sion in the mind of the accused person— and inddenially the pubhc— which ought to be 
taken into account. It is, of course, most undedrable that there should be any feeling on 
‘be part of the accused persons or of the’ general body of citizens, that any tnal which 
taay lead to a conviction should have been tainted vrith the slightest suspicion of 
Unfaimess-Pa/es/iteari, A.IR. 1933 Rang. 9. 147 I.C. 126, 1933 Cr.C. 179. 35 CrL.J. 
272. It is necessary to awid not only any partiality on the part of a Magistrate, but 
any cIrC’jmstances that might lead to a reasonable apprehension of a partiality in the 
mind of an accused person; that is to say, it is desirable not only that justice should be 
done but that it should be manifest to all the world that justice is being done — Kunja 
Sahu, 36 Cr.LJ. 1266, 157 I C. 758, 1 B R. 811, 8 R P. 161, 16 P.L.T. 587; Lai Bahadur 
Raut V. Emp., 39 Cr.L.J. 527 (529), 175 IC. 110. A.IR. 1938 Pat. 238. 10 R.P. 581, 
4 B.R. 533. In a criminal case, it is not enough that justice is done but what is more 
important, the parties must feel that justice has been done. Where the accused’s 
apprehensions, however foolish, appear to be real and genuine and he has moved for 
transfer at the earliest opportunity and no prejudice is likely to be caused to the com- 
plainant, the case should be transferred to another Magistrate for Ifial—Balep Bari v. 
Punabai, 37 Cr.LJ. 855^ 163 I C. 677, 18 N.LJ. 293. 

When a transfer is"* asked for, it is not sufficient merely to allege that the applicant 
would not get an impartial trial, but he must place before the Courts the facts which 
give rise to this belief in his mind— Amar Singh v. Sadhu Singh, 6 Lah. 396, 26 Cr.LJ. 
853, 86 I.C. 709. A.I.R. 1925 Lah. 361, 7 LahL J. 241. 

,• \Vhen sufficient grounds are made out for a transfer, the High Court is bound to 
act under this section. It is precluded from considering the possible effect which the 
transfer may have on the reputation or authority of the Magistrate concerned— 

V Howrah Munkipality, 10 CWJ4. 441, 3 Cr.LJ. 379. One of the most important 
duties of the High Court is to create Md maintain confidence in the administration of 
justice, and this can be done by giving to eveb' atizen an assurance that so far as 
practicable he will never be forced to undergo a trial by a Judge or Magistrate, when he 
has reasonable apprehension that a fair and impartial trial cannot be obtained from' that 
Judge or Magistrate — Mahomed Shah, 1 SL.R. 8, 9 Cr.LJ. 251 (253). In transferring 
a case from one Magistrate to another, the High Ckiurt ought not to be guided by the 
impressions produced in its own mind as to the impartiality of the Magistrate, but must 
look to the effect likely to be produced in the minds of the parties and their witnesses by 
Ihe'sel^ion of a Magistrate whose personal antecedents or circumstances have, however, 
unavoidably connected him with dther one party or the other — Pandutang, 25 Bom. 
179 (183). 

. ' ■ If the duty of the Magistrate pot only to' conduct the case impart’ally, but also to 
conduct himself in such a manner that the parties may ha\'e absolute confidence in him 
that only full justice will be dealt out to them. If the ^lagistrate, though not actually 
biased, still conducts himself in such a manner and utters such words as to impair the 
confidence of any of the parties, then there fe good ground for the transfer of the case 
from his file to that of some other Magistrate— Bfeafrab Chandra, 25 Cal. 727; LoUt 
Mohan v. Surya Kanta. 28 Cal. 709 (718), 5 aW.N. 749; Muhammad Akbar, 47 AIL 
288, 23 ALJ. 133; Sikandar Lai, 10 Lah. 778, 30 Cr L.J. 129; Vellu Thevar. 10 Rang. 
180. 1932 Cr.C. 472 ( 473)', Ind Rul 1932 Rang, 152, 137 I.C. 675, A.I R- 1932 Rang. 
90. 33 CrL.T. 550; Samuel. 35 Cr.LJ. 411, 147 I.C 289, A.L.R. 1934 Nag. 17. A.I.R. 
1934 Nag. 39. 1934 Cr.C. 152; M. De Cormo Loba v. G. C. Bhattacharjee. 38 CrLJ. 
882, 170 I.a 270, 10 R R. 71, A I R.-1937 Rang. 272. Judicial officers should be rareful 
to avoid the opportunity of having imputations made against them. If a Mapstrate 
offers a seat on the dais to a gentleman not necessarily having.any connection with the 
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case, while he is hcanng it, deceives visits from the complainant and the defendant during 
the hearing of the proceedings, thereby lajnng himself open to an imputation, and accepts 
a lift in the complainant's Car and sits in with the complainant’s brother, it is advisable 
to transfer the hcanng of the case — Ganpat v. Kashalendta, 3 O.W N 245, 13 OL J. 644, 
27 Cr-LJ. 498. hfagislrates should not fail to remember that it is their duty no less to 
preserve an outward appearance of impartiality than to maintain the internal freedom 
from b'as, which is incumbent on all judicial officers, and that if they allow their 
executive zeal to appear to outturn their judicial discretion, their action is certain to 
induce the party to make an appUcation to llie High Court for transfer — Mahomed Shah, 
1 SLJL 8, 9 Cr.LJ 251 (253) "The tnal oI a case should be in atmosphere which 
does not create even a suspiaon that there has been or is likely to be an improper 
inttifeience with the course of justice It is not merely ol some importance but of 

fundaracntal importance that justice should not only be done but should manifestly be 
seen to be done" — per Loid Hewail, C J., tn R. v Sassex Justices, Ex Porte McCorlfiy, 
flMlJ 1 K.B. 2565 Muizagar Khan v. Ahmad Khan. 36 CrLJ. 192, 152 IC. 896, 
35 P.LR. S74, A.1 R 1934 Lah. 541, 1934 Ct.C. 820; HcmatUa Kumat V. Nanda Kumar, 
41 QWH. 183 (190), A.I.R. 1937 Cal 54, 64 CL.J. 532 It cannot be impressed too 
strongly on all judicial cfliccrs that they should deal at arm's length with persons 
engaged or interested in cases pending before them and should so conduct themselves as 
not to allow an impression to be created that they are on terms of undue familiarity 
with one of them— fl/uztaUar Khan v. Ahmad Khan, supra. 

iVTut IS a reasonable apprehension should be deoded according to the incidents of 
the case and in reference to the special orcumstanccs. It is difficult to lay down an/ 
hard and fast rule under which a transfer should be made, for the circumstances in one 
case might difl'er from those of the other— Xafi Churn, 33 Cal. 1183{ Btnode Behari, 5' 
PET. 63. 25 Cr.L,J, 590j Baiani Kanta. 36 Cal. 904; Rekka Ahu. I P.LT. 494, 56 I.C. 
664. It IS not suffiaent if the accused merely alleges that a fair and impartial trial 
cannot be had. He should also place before the Court the facts and circumstances from 
which he is led to entertain such belief, and if these will reasonably give nse to that 
beRe!, a transfer will be made — Sant flofelish, lOOC. l$5, 6 Cr L.J, 254 ( 256); Aft^ufiah, 
1917 P W.ft 13, 18 Cr L /. 719. tVhere the accused honestly entertained an apprehen- 
sion, the case sltould be transferred, spcaally whera the tnal had not yet commenced*, 
as no administrative inconvenience would be caused by such transfer but the accused 
coulcj not be permitted to choose their own Court — Abdul Haktm, 145 IC 524, 34 
Cr.LJ. 1025, AI.R. 1933 Pat. 597, 1933 Cr.C 1360; Deo Dull Bkajati, 35 CrLj. 1483 
(14S5). ISl I.C. 1003, 11 O.W.N. 1193, AI.R. 1934 Oudh 452. 1934 Cr.C. 1311. The 
allegation by the accused that he distrusts the tnbunal and that' he believes that he will 
not get a fmr trial, must be examined and found true before it can be accepted; other.. 
wise the accused jierson has only to say that he distrusts the Magistrate in order to gel 
the case transferred, and he will go on doing so indefinitely — Abdulla, 22 N.LR. 99, 
27 Ct.L. 3 . 835 It is not every kind ot apprehension that will entitle an accused person 
to get a transfer of the case; the apprdeusion of the accused must be shown to be 
reasonable — Rekha Ahtr, supra; Pulin v.'Asutosh, 39 CLJ. 330, 25 Cr.LJ. 944. AIR. 
1924 Cal. 981; Narain Chandra v. Howrah MunKipabty, 10 C.WJ4. 441, 3 Cr.LJ. 379. 
The transfer of a criminal case should not be necessarily ordered simply because an 
accused person ihinls that he would not get an impartial tnal, but the rc^ gucstJeu) to 
be considered is whether on the facts disclosed in the application for transfer, there arises 
a reasonable inference that the Magistrate who is seised of the case nay be prejudiced 
wilhngJy or unwillingly against the accused— 5»mnhu or. 12 A.L,J. 33, 14 CrLj, 666; 
faecan, 36 AIL 239 (243). Although it may be the case that where an applicant has 
a reasonable apprehension that the mind of the trial MagisUale is b'ased against 
the High Court will order a transfer, althooga in fact it might appear that so fie ai 
the Magistrate is concerned, there is no real ground for supposing that the appL'caat 
would not gel a fair and impartial trial— the teasim bong that Lbe cnatence of such 
an apprehension might miLtate agamst the apjiicanfs being able to defend to 
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the best advantage, yet before such an order win be made, the High Court must be 
convinced that the apprehension is reasonable and bona fide — Suppaya Chetiyar v. 
Karuppaya PUlay, A.I.R. 1937 Rang. 528 (530). ^\'hat is a jeasonable apprehension 
must, of course, depend on the degree of intelligence of the accused — Ahmad Dm, 81 I.C. 
126, - Lah. Cas, 8, A.I.R. 1925 Lah. 101, 2S Ct.L.J. 63S; Sardan, 3 Uh. 443, 24 Ct.L.J. 
2865 Machd v. Malru, 10 N.LR. 15. 15 Cr.LJ. 196 (197). The possibibty or proba- 
bility of bit entertaining a reasonable apprehension must also be determine from the 
dfcumstances which might giv’e rise to such apprehension and from the conduct of the 
accused, after taking into consideration the accused’s position in life, his condua and 
behaviour, his character, social status and mental development — Fasiuddin, 30 Cr.LJ. 
728 (731), 117 IC. 213, A.I.R. 1929 Nag. 172, Ind. Rul. 1929 Nag. 197. Where there 
hav'e been a good many irregularities m the trial which are calculated to prejudice the 
accused, the accused has good reason for thinking that the Magitrate is prejudiaal against 
them and it is unnecessary to find that he is in fact prejudiced — Durga Das, 34 Cr.L J. 
900, 145 I.C. 173, A.I.R. 1933 Lah. 914, 1933 Cr.C. 1375. Where there is no reason to sup- 
pose that the trial Magistrate has any real bias against the petitioner but the circums- 
tances of the case are such that the petitioner is bound to entertain a reasonable appre- 
hension in his mind that he will not get a fair trial in the Court of the Magistrate, the case 
should be transferred to some other Magistrate — Allah, Ditta, 35 Cr.L.J. 1380, 151 I.C. 
669, 35 P.L.R. 702. Where the attitude and orders of the Magistrate have created a 
reasonable apprehension in the minds of the accused that they would not get a fair and 
impartial trial at his hands, ends of justice require that the case should be transferred from 
his file— Bahadur Raut v. Bmp., 39 Cr.LJ. 527 ( 529), 175 I.C. 110, 4 B R. 533, 
10 R.P. 581. A.I.R. 1938 Pat. 238. In determining whether an appIicat.on U reasonable, 
it is the duty of the High Court to place itself in the position of the accused and to 
Consider the facts and circumstances attending bis position Abstract reasonableness 
ought not to be the standard— A'oh Churn, 33 Cal. 1183; Cayilri Prosunne, 15 Cal. 455; 
Ktskori Cir v. Ram Narayan, 8 C.WJ4. 77; Ball, 29 Cal. 211, 6 C.W.N. 251; Pulm 
V. Ashutosh. 39 C.LJ. 330, 25 Cr.LJ. 944; To/a Sahu. 34 CrL.J. 1024, 145 I.C, 521, 6 
ILP, 189. The important point is the fact whith is then created in the ound of the 
accused— Ve/focAawii v. Murugappa, 34.Cr.LJ. 832, 144 I.C. 677, A.I.R. 1933 Rang. 89, 
1933 Cr.C. 573. The Nagpur Court, however, goes further and holds that if an accused 
person does in fact believe that he will not have a fair and impartial trial in a certain 
tribunal, it is inexpedient that he should be tried by It, however high the certainty of 
impartiality of that tribunal may be in the mind of all right-thinking men. That the 
belief is entirely wrong and does not do him any credit is immaterial. The question is 
not whether the belief is reasonable or unreasonable, but whether if exists or not, though 
the only way of deciding whether it exists or not is to see whether it might reasonably 
be expected to exist in a person of the standard of intelligence or honesty common in 
the class to which the accused belongs — Abdulla, 22 NL.R. 99, 27 Cr.LJ. 835; Maehal 
V- Matra, supra. What the Court has to consider is not merely the question whether 
there’ has been any real bias in the mind of the presiding Judge against the applicant, 
but also the further question whether inadents may not have happened which, though 
they may be susceptible of explanation and may have happened without there being 
any real bias m the mind of the Judge, are nevertheless such as are calculated to create 
in the mind of the applicant a justifiable apprehension that he would not have an 
impartial trial — Amar Singh v. Sadku Singh, 6 Lah 396; Hemanta Kumar v. Nanda 
Kumar, 41 C.W.N. 188 (190), A.IJI. 1937 CaL 64, 64 CL.J. 532.- 167 I.C. 251. 38 
Cr.L.3. 344, 9 R.C. 660. In a Sind case it is laid down that the apprehension to be 
established must be an apprehension reasonable in the opinion of the Court, and not 
such apprehension as would appear reasonable in tlte mind of the accused. The Court 
itself should be satisfied on that pennt, and the real test is not what the accused may 
reasonably have been led to think abrat it— irafi Mahomed, A I.R. 1917 Sind 45, 18 
CrLJ. 644. 10 SL.R. 183; foUowed m Abdullah, 26 SL.R. 255. 33 CrLJ. 908 (911), 
139 I.C. 791, Ind. Rul. 1932 Sind 151, A.LR. 1933 Sind 17. 1933 Cr.C. 17; Sugnomal 
V. Phatandas. A.IR. 1936 Sind 237 (239), 38 CrLJ. 133. 166 I.C. 83. But this 
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would be putting a wrong construction on the section. For, it is not so much the mind 
of the Magistrate that determines the question, but it is the impression that is reason- 
ably created in die mind of the accused by the conduct of the Magistrate— Sil:flndar Lai, 
10 Lah. 778, 30 Cr.LJ. 129 (131). It has been observed in an oft quoted English case, 
that the law of transfer of cases is based not so much upon the motives which might be 
supp(»ed to bias the Judge as upon the susceptibilities of the litigant parties. One 
unporlant object at all events is to dear away everything which might engender suspicion 
and distrust of the tribunal and so to promote the feeling of confidence in the adminis- 
tration of justice which is so essentia) to social order and security — Serjeant v. Dale, 
2 QBD. 558 (567); Solindra Nath Sen. 1929 Cr.C, 597 ( 600), A.IR 1929 Cal. 809; 
Au-adh Singh v. Putan, 2 PLT. 193, 22 CrLJ. 726, AIR 1921 Pat. 413; Machal v. 
Matru, 10 N.L.R. 15, 15 Cr.L.J. 196; Deo Dull Bharals, supra; Alt Reza Beg, 37 CrLJ.. 
386, 160 I.C. 965, 0 WJ^. 254. 

- Uhere good grounds are made out for a transfer, the application ought not to be 
refused merely because tlic case had readied an advanced stage or that the transfer 
xa.ght entail expenses and trouble— Lot, 10 Lah 778, 30 Cr L J 129. But see 
PaJara v. Coma. 37 Cr.LJ. 861, 163 I.C 694, 18 N.LJ. 279 in Note 1382. 

The transfer of a case from one Court to another is not a thing lightly to be done 
If a Magistrate transfers a case from one Court to another at his whim and caprice, it 
would senousJy interfere with the working of the Courts and would shake the confidence 
of the public in those Courts — Sugnowut v. Phatondas, AIR 1936 Sind 237 (240), 
38 CrL.J. 133. 166 LC. 83. 

1372. Instances of reasonable apprehension: — 'Vhen the District Magis- 
^te and the Sessions Judge expressed an opinion that an impartial jury could not be 
obtained if the case was tned m the district, it was held that the expression of such 
beLei was sufficient to shake the confidence of the public and of the parties in the 
fairness and impartiality of the jury, and to create m their minds a reasonable appre- 
hension that a fair and impartial tnal could not be had if the case was tried there, and 
therefore an order for transfer was expedient for the ends of justice — Bhattab Chandra, 
25 Cal. 727. Where there is matenaf in the affidavits on the record showing that there 
is an atmosphere in a district which either is unfavourable to the accused or about which 
there are reasonable apprehensions in his mind, it is desirable in the mtcrests of justice 
to transfer the case for trial to some other distnct — Amril Lai. 32 Cr.LJ. 1188 (1190), 
134 I.C 519. 32 P.L.R. 471, A.I.R. 1931 Lah. 540, 1931 Cr.C. 780, Ind. Rul. 1931 Lah. 
951. See also Gurdtd, Ind. RuJ. 1932 Lah. 654. When in a case of petty theft, the 
Magistrate issued non-bailable warrants against the accused ui the first instance, and then 
exacted a very heavy bail from them, lb«e was a suffiaent ground for apprehension that 
a tnal could not be had from hun, and therefore a transfer should be irccted — Ctrish 
Chandra v. Ckandramoni, 8 C.WJJ. 589. Where a Magistrate before disposing of a bail 
application consulted the Distnct Magistrate, and refused the application as advised by 
the latter, held that though the subordinate Magistrate in con^lting the Distnct Magis- 
trate and the latter m advising him m the matter of the bad might have acted with the 
best of intentions, still it cannot be demed that such action on their part was wholly 
unjustified, and was certainly calculated to raise a reasonable apprchens.on in the mind 
of the accused — Chiranji Lai, 9 Lah. 537, 29 CrXJ. 815. Where the Magistrate refused 
(o grant bad to some of the accused person alter (he High Court had granted bail to 
those who had applied to that Court, held that this action of the Magistrates disclosed 
a certa’n amount of bias against the accused— Afohandoj Joyramdas, 20 S.LR. 171, 27 
CrLJ. 1333 (1333). ^\'here the application for bail is retused unlawfully and the tnal 
of the case is deliberately postponed by the granting of unncccssanly lengthy adjourn- 
ments, there is sufficient reason for the tiansler of the case to the Court of some other 
Magistrato— Af. A. Arrcr v. The King, 41 CrAJ. 252, 186 I.C. H7, AI.R. 1940 Rang. 
26. Where the trial Magistrate for emmeous reason twice refused to accept the 
bail-bond and unncccssanly prolonged the procixdmgs until the Scss,or.s Judge accepted 
the same bail-bonds and ordered their release^ held that though there was no reason 



the coee of criminal PROCEEURE 


IChjip. XLIV. 


iroA 

to suppose that the Magistrate had any real bias in his mind against the accused, 
there could be no doubt that the procedure adopted by him was such as was likely to 
raise a reasonable apprehension in the mind of the accused that they should not have a 
fair tnal in his Court— Na/Aa Singft. A.I.R. 1932 Lah. 440, 33 P.L.R. 416, 1932 Cr.C 
519, 34 CrXJ. 89, 141 I.C 43. IVhere a Magistrate rejected the various sureties for 
appearance offered by the applicant and demanded an enhanced security from him, the 
circumstances are such as might reasonably cause an apprehension in the mind of an 
accused person and the case should be transferred — Sukhai, 36 Cr.L.J. 1285, 157 IC. 
1048, A.I.R. 1935 All. 517, 1935 Cr.C. 543. See also Brij Mohan Pande, 38 Cr.L J. 105, 
165 I.C. 873, 1936 O.WXI. 1232, 9 RO. 266. A.I.R. 1937 Oudh 79, 1936 OL.R. 691. 
Where the Magistrate wrongly refuses tq give certified copies of the statement of a 
prosecution witness and the order of the District.Magistrate dismissing an application 
for transfer, the accused have a reasonable apprehension that they may. not receive a 
fair trial in his Court and the case should be transferred— G«r<fas Pam v. Emp.. A.I.R. 
1940 Lah. 283, 189 IC. 605, 41 Cr.L.J. 756, 42 P.L.R. 192. Where in a summons case 
the Magistrate had issued a warrant without any apparent reason, and there was reason 
to believe that in other proceedings connected with the case the Magistrate had formed 
an opinion unfavourable to the accused, there ought to be a transfer of the case— IFtfson, 
18 C^. 247. See also NanjaMdiah, 1933 M.WJ4. 1427 and Badoruddin v. BoJocho, A.I.R. 
1939 Sind 342, I.LR. 1940 Kar. 110. Where the complainants obtained an order of 
the High Court staying further proceedings, and on the dale fixed for hearing, one 
of the complainants appeared before the Magistrate and apprised him of that order, but 
the Magistrate instead of staying the proceedings issued a warrant for the arrest of the 
complainant who had not appeared, held that this action on the part of the Mails' 
trate was a sufficient ground for transfer of- the case from his file— Faraf Ahmed v. 
Abdullah, 25 P.L.R. 701. 27 Cri.J. IW, 91 I.C. $36. 7 L.L.J. 571, A.I R. 1926 Lah. 151. 
Where the Magistrate makes inordinate delay in examining the complainant, or awaits 
the consideration of the evidence in another case with which the accused has no 
concern, in order to -decide whether any action should -be taken upon -the complaint, 
these may give rise to a reasonable apprehension that a fair trial cannot be had, and the 
case should be transfened-Refelia AWr. 1 P.L.T. 491. 21 Ct.LJ. 5W. 56 IC. 654. 
See also Tyab All v. /Jussaimli, m Note 1378. IVhere the complainant made a verbal 
statement in chambers before the District Magistrate who at once arrested the accused 
before making any inquiry, and there was a Lfcclihood of the Magistrates of the district 
figuring as witnesses in the case, held that the case should be transferred to a different 
district altogether— D:« Dayai. 1 P.L.T. 522, 21 CiXJ. 795, 58 I.C. 523. A Court of 
Justice is not justified in exercising any pressure upon an accused person before it with 
the object of coercing him to produce persons -who are "fugitives from justice. When 
such steps were taken by a Magistrate in order to secure the attendance of the absconding 
co-accused, be should not be permitted to go on with the'trial of the case, however open 
his mind may be — Fakir Mohammad, 32 Cr.LJ. 344, 129 I C. 485, A,1.R. 1930 Lah. 953, 
Ind. Rul. 1931 Lah. 197, 1930 Cr.C. 1049. Where after the application of the accused 
for adjournment of the case to enable them to move the- High Court for transfer, the 
Magistrate raised the amount of bail of some of the accused from Rs. 100 to Rs. 250, 
and cancelled the bail-bonds of others, it -rcs held that, the action of the Magistrate 
might be absolutely bona fide, but it was suffident to create' a reasonable apprehension 
in the minds of the accused that they would not have a fair trial before him — Tiflu 
Sahu. 1 PL.T. 652, 21 CrXJ, 530, 57 I.a 454. See also Tahaya Pam.-32 P.XR. 96, 
1930 Cr.a 1054 (1055), 32 CrLJ. 569, 130 I.C 501, A.IR. 1930 Lah. 958} S«V/a 
Prasad. 35 CrXJ. 292. A.IR. 1933 Oudh 480, 147 ■I-C. 96.-1933 Cr.C 1397, 10 O.W.N. 
90S; Durgadas. 34 Cr.L.J. 900, 6 RO. 218, US I.C 1T3, AI.R. 1933 Lah. 914, 1933 
Cr C. 1375 and Mt. Lalan v. Emp.. A I R. 1937 Pesh. 20, 38 Cr.L.J. 387,. 167 I C. 175, 

9 RPesh. 82. MTiere the Magistrate 'exhibits haste ‘in recording, the statement of an 
accused person before all the evidence for the prosecution is concluded, this fact may 
treate an apprehension in the mind of the accused that he will not get a fair trial, and 
entitles hitn to a transfer of the case — Abdul Sab v. Azmat AU, 18 A.LJ. 1145, 59 I.C. 
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876. Vihat in a proceeding under see 107, the persons against whom the proceeding 
uas taken wert appo.ntcd spccal constables, it might arouse a reasonable apprehension 
that they would not have a fair and impartial Inal, and a transfer ought to be allowed 
A'uhun v. Umatul. A Cr.LJ. 455, 11 C\V^. 121; Coptnath Paryah. 10 CWJJ. 
£2, 3 CrJJ. 169. Wlitre it was alleged by the accused Uiat the District MagisUate 
had cancelled his license for arms and refused to see him wlicn he called to pay his 
re^tects. It was held that these incidents were likely to lead the accused to believe t^t 
the D.slnct Magistrate was displeased with him and there was a reasonable apprehenyon 
of his not having a fair Inal from the Magistrate — Krtshna, 35 AU. 5, 17 I.C. 
S57, 10 AiJ. 337, 13 Cr.L.J. 823 \\herc the trying Magistrate stopped the cross- 
exanuation of the complainant m a case because in his vnew the complainant had 
been fully cross-ciamincd for one hour, it was held that the act of the Magistrate 
was indiscreet and might reasonably lead the accused to believe that they would not 
get a fa,r tnal at his hand. The pnnaplc to be kept m view by Magistrates is that 
they should not increase the grave anxiety of the accused — Yusu] v Bupt Ld, 20 Crl^J. 
S59 (Pat). 51 LC 347. But see Note 1379. Where Uierc was an order of the Superin- 
tendent of PoLce the accused was to be allowed fanlities for instructing legal 
adnsers only on application to him, it was held that there might be a reasonable 
apprehenaon in the mind of the accused that his movements are unduly restricted by 
that order, and the liigh Court therefore allowed a transfer of the case to another place 
r^Iartkar, 23 CWJ\’ 481. 20 CrL J. 673; Hauhat Roy, 45 Cal 807 (815) (Footnote), 
23 C.W.N, 479. WTicrc the Magistrate was cnurcly acting on Police reports and under 
the influence of the PoLce oGioals of Uic distna and accepted all the allegations of the 
Court ProsccuUng Ofneer without any roalenal to support them, these allegations taken 
« conjunction with the conduct of the Magistrate in cancelling the bail and thereafter 
a calljig upon the applicants to furnish security wmle they vrere applymg to the High 
Court for transfer, would undoubtedly raise apprehension m the minds of the applicants 
that they would not get a fair and impartial tnal in his Court — ^^auHg Saw Hhtng, 
CrlsI. 1195, US I C 23. A,I R. 1933 Rang 165. 1933 Cr.C. 764. Where a Magistrate 
during the course of the tnal. received a letter from the witness for the defence, which 
vas calculated to create an apprehension in the mind of the petitioner that e wi ess 
Fas a fnend of the Magistrate; where the witnesses for the petiuoner were treated m a 
Rianner different from that in vrhich the witnesses of the oppoate party were 
and where the Magistrate while complying with the prayer for 
pebtioner wanted to move for transfer to another Court, pa^d an i eg 
contoon »hcn hs had no disaetion but to poslponet Mi m 

aiade out for transfer — Da,auraiiti V. Bifonend, 119 l.C. 327, . " ' ^ 

" Cr L.J, 1018, IVhere the proceedings of the 

■ ■ rsarrant against the aemrsed’s wife, who was a 

■rred the casa from the Magistrate-Hori Ktshen 
V. Pol, Ro„ 27 PLr"6 M 28 Ct.Lj' 225 (2261. Where the Magistrate refused to 
disptuse wito I’^irtoiT^p^aTanm of Pnidnims^in StS 

families, and repeatedly insisted on their appearanre to Jr , p 281 (283) 

■he case from that Magistrate-ltoi 17 CW.N. 1218 15 Cr.L J 28M^h 

'Vhere a eomplaiut-of murder bad been prelerred 
ivioonal Magistrate, and dunng “>0 ^ 

msnoner „I the Dislnct “ innocent and that baseless charges 

feSub-divisional Magistrate that t^n^sed drcumstanecs. the 

liad been imputed from malictous ^ „oi get jusuce at the handj 

apprU.ens.ouou the tL a suiSeimft ground fur tester- 


for and detained by the Magistrate 


so as to delay me ceasion m me avii suit. 


held Qiat ;}jjj a good ground 


for apprehension that the accused would i»t get a 
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fair trial from the Magistrate — Faquh Singh, 10 Lah. 223, 29 CrXJ. 769 (770). An 
examination of the accused by the Magistrate under sec. 342 amounting practically to a 
lengthy cross-examination by a senes of seardung questions is injudicious, and may raise 
an apprthens.on m the mind of the accused about the fairness of the trial and is a valid 
ground for transfer — Foqtr Singh, supra. Where the Magistrate based his e xamination 
of an accused on detailed instructions given by the prosecuting Counsel and, dunng such 
examination, made use of a document urhich he obtained from the same Counsel and the 
record of evidence contained a good deal of material which he should not have done, 
it was expedient for the ends of justice to direct a transfer of the case— /fr/sAna Murari- 
lal, 34 Cr.L.J. 1172, 146 I.C. 149, 16 NXJ. 158, 1933 Cr.C. 1003, A I.R. 1933 Nag. 269. 
Where the Magistrate sent for a party in a case pending before him, and pressed upon 
him the desirabihty of a compromise, held that such a course was likely to raise a 
reasonable apprehension in the mind of the party that the Magistrate was showing favour 
to the other side, and the case shcnild be transferred to some other Magistrate— RaAim 
Bakshsk V. Dula, 32 P.L.R. 358. 1931 Cr.C. 96, 32 Cr.LJ. 537, A.I.R. 1931 Lah. 32, 
Ind. Rul. 1931 Lah. 302; Gaya Charon v. Kunurar Bahadur, 25 Cr.L.J. 570, A I.K. 1925 
Oudh 179. See Note 1377. Where a subordfoate Magistrate before whom a case was 
pending was written to and influenced by the District hlagiStrate regarding an order to 
be passed in the case {e.g., where the trying Magistrate at first granted bail but after* 
wards cancelled the bail under the order or influence of the District Magistrate), held 
that the action of both the Magistrates, speoally of the District Magistrate was to be 
highly condemned, and the case should be transferred to another District — Vellu Tkevar, 
10 Rang. 180. 1932 Cr.C. 472 (474), ind. Rul. 1932 Rang. 152, 137 I.C. 675, 33 Cr.l-J. 
550, A.I.R. 1932 Rang. 90. Where a Magistrate allowed the judicial record of a pending 
case to be removed from the Court and handed over to a person who was to be examined 
as a witness in the case, held that this was a sufficient ground for transfer— RrsAmo Dull, 
33 Cr.L.J. 223, 136 I C. 9. Ind. RuL 1932 Lah. 185, A.I.R. 1932 Lah. 294, 33 P.L,R. 438, 

1932 Cr.C. 442. The Lahore High Court transferred a case m which the trying Magis< 
trate admitted to have examined some of the prosecution witnesses after 9 P-M. in 
contravention of the directions contained in the High Court CiToilzrShamihad AU 
Khan v Mohammad Amtn Khan. 34 Cr.L.J. 383, 142 IC. 696, 33 PL.R 1032, AIR. 

1933 Lah. 96, 1933 Cr.C. 211. 14 Lah. 201, Ind. Rul, 1933 Lab. 245. Where the 
Magistrate fixed 11-30 A.M. to 5 P.M. and again from 5-30 to 10 PM. for the hearing 
of the case although the defence lawyers, who were Muhammadans, protested owing to 
Ramzan and, by an earlier order, refused to adjourn the case for a reasonable oppor- 
tunity of engaging and instrucdng another lawyer on the ground of illness of the lawyer 
who had conducted the cross-exammation for the accused on the previous day and was 
to continue it, there are suffiaent grounds for an order of transfer — tal Bahadur Rout 
V. Emp., 39 Cr.LJ. 527, 175 IC. 110, 4 B.R. 533, 10 RP. 581, A.I.R. 1938 Pat. 238. 

IVhere the trying Magistrate issued summons to the defence witnesses includuig the 
District Magistrate and subsequently modified his previous order of summoning the 
defence witnesses, unknown to the applicant and his Counsel, after some correspondence 
between himself and the District Magistrate, which was not kept on the record but was 
destroyed, the High Court directed the trying Magistrate to commit the applicant to take 
his tnal before the Court of Session on the charges already framed under cl. (1) (iv) 
of this section— Samuel, 35 CrLJ. 411, 147 I.C 289, A.IR. 1934 Nag. 17, A.IR. 1934 
Nag. 39. 1934 Cr.C 152. 

For a transfer of a case on the ground of bias on the part of the Magistrate it is 
not necessary for an accused person to prove actual bias; it is sufficient to show circums- 
tances whidi may raise a reasonable apprehension in the mind of an accused person ’ 
that he will not have a fair and impartial trial, although the circumstances may be 
susceptible of explanation and may have happened loitkoul any teal bias in the mind of 
the Magistrate — Wilson, 18 Cal. 247; Dupeyon v. Driver, 23 Cal. 495; Bhairab Chandra, 
a35-Cal. 727; LoUt v. Surya, 28 Cal. 703 (719); Bofetu v. Kali. 28 Cal 297; Kali Churn, 
e a* 1183; Pandurang, 25 Bom. 179; Rang Bakadur v. Kariman, 2 P.L.T. 297, 63 fC 
hii.Dsyof. 1 P1..T. 522, 58 I.C. 523; Fartond v. Hanuman, 19 AIL 64; Amor 
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S.n£4 V. Sadhu Sinfi. 6 Lah. 395. 26 Cr.LJ. 833? Faqh Singh. 10 Lah. 223, 29 Cr.UJ. 
769 ( 771) ; 10 Lah. 778, 30 Cr.L.J. 129; In it Vakils. 26 A.L J. 1250, 29 Cr.L.J. 

750 (752); AtnrU Lai. 32 Cri.J. 1188 (1190), 134 I.C 519, 32 PL.R 471, A.I.R 1931 
LaL 540, 1931 Cr.C 780. Ind. RuL 1931 Lah. 951? Ali Raza Beg. 37 CrL.J. 386, 160 
LC 965. 1936 O.W.\. 254 The question whether sufficient grounds are made out for 
a transfer is often a matter of opinion and depends on inferences to be drawn from facts 
ihich ha\e happened. If t)ie application for transfer is made in good faith, the mere 
fact that It turns out subsequently that there are not suffiaent grounds of transfer would 
not amount to casting an a^xrsion on the Magistrate personally so as to lead to inference 
that there was misconduct on the part of the legal practitioners (under the Legal Practi- 
tioners’ Act) who were responsible for the application — In re Vakils, supra. 


IMiere the Magistrate orders the pajtncnt of subsistence allowances for the witnesses 
by the accused when he applies for an adjournment to move the High Court for 
transfer, this in itself is sufficient to raise an apprdienaon in the mind of the accused 
that he will not get a fair and impartial trial in the Court of the Magistrate and on 
this ground alone the case should be transferred — Lay Tin Ngai v. Emp , 38 Cr L J 963, 
170 I a 841. 10 R.R. 105. A.I R. 1937 Rang 311. 

• IMiere in an anonj-mous letter it is stated that some Civil and Police Officers are 
in the pay of the accused, anj body placed in the position of the accused wnll apprehend 
that the Civil Officers knowing that some allegation has been made against them wiU 
tty to dear their character by convicting him and this is an apprehension which it is 
reasonable to hold will be raised in the mind of the accused. The case should be trans- 
ferred on this ground— Lay 7*irt Ngar v. Emp . supra 

4Vhere the Sessions Judge declined to allow the pleaders for the defence to see the 
records of statements of prosecution witnesses to a Magistrate under the provisions of 
^ 164, Cr. P. C, or to cross-examine the witnesses thereon, refused to permit reference 
w cross-examination to the contents of the charge-sheet and disallowed a matcral 
Question In the course of the cross-examination of a prosecution witness, there was in 
the minds of the accused or their legal advisers a reasonable apprehension that they 
raight not have a fair and impartial trial In his Court and hence the case should be 
transferred— BraAmaya v. The King. A.IR. 1938 Rang. 442 (446), 179 I.C. 783, 
H R.R. 347, 40 Cr.L.J. 265. 

Where the Magistrate has displayed far too much haste in the trial of the case 
snd has wrongly failed to pve the accused opportunity to engage such leeal assistance 
as he thought proper, the conduct of the Magistrate, although not inspired by any 
“nfair motives, is such as to fill the mind of the accused with an apprehension that he 
win not secure a far and impartial trial before him and the accused therefore can get 
fiis case transferred to another Magistrate— U Po l^Iyo v. The King, 39 Cr.LJ. 

175 I C. 350, 10 R.R, 483, A I R. 1938 Rang. 198. , ^ . c r.- 

'Vhere the trying Magistrate refuses to supply a copy of ffie order of the Distnrt 
Magistrate under sec. 528, Cr. P. C. on the ground that the District Magistrates 
sanrtion is necessary and also wrongly refuses to give a certified copy of the statement 
of a proseojlion witness, the party has a rcasonabte apprehension from all that has 
happened that he may not receive a fair tnal m the Court of the try mg M^^rate 
“d the case should be transferred— Cwrdos Ram v. Emp.. 41 Cr.L.J. 756 (/57). 189 

I C. 605. A.I.R. 1940 Lah. 283, 42 P.L.R. 192. 

Although each of the arcumstanecs alleged may not by i^f be affiaent to show 
‘hat there was a bias on the part of the Magistrate, a transfer would nevertheless be 
iusiified. where having regard to all the or«^ances taken togeffier. tJ« accused 
o-ght reasonably apprehend that he 

2 CrL T 339. 9 C.\VJ^. 619; TUu Sahu, 1 PX.T. 652, 57 I.C 454; Dm Dajal, 1 PX.T. 
522. 58 I C 523. * 

1373 Exoression of opinion or remarks: — A Magistrate who has already 
formed a ’decided opinion about the «se More him and has expre^ a strong ojwiion 
as to the guilt of the accused, is precluded from trying the case and a transfer ought to 
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bs directed — HarhehandTa, 10 B 0 DI.LJL 201, 7 Cr.L.J. 194; Wahid AH, 32 All 642 
(643), 6 I.C 874, '7 A.LJ. 813; SartaJ Singk. 22 A.L.J. 430, 26 CrlJ. 139; Crish 
Ckunder, 20 Cal. 857; Wdsoti, 18 QJ. 247; Alexander v. Connor, 20 C.W.N. 698, 17 
Ct.LJ. 193; Sitanatft, 8 C.W.N. 641; Afoung Po Tkit v. Mounj P>-u, 8 Rang ^4, 
32 Cr.L.J. 938, 132 I.C. 656. A I.R, 1931 Rang. 87, Ind. Rul. 1931 Rang. 188. 1931 CrC 
375; Rang Bahadur v,‘ Kariman, 2 PL.T. 297, 63 I.C. 868; 7n re Virji. 6 Bom.LR. 856; 
Rehmani, 78 P.LR. 1916; Motumal v. Md. Ramzan, 19 SL.R. 117, 27 Cr.LJ. 802. 
-"lYhere a case was sent to a Magistrate lor disposal with a remark by the District 
Magistrate that it was quite a clear case and the defence was ridiculous, it was a good 
ground for transfer of the case to another district — Muhammad Yakub, 2 O.WJ^. 688, 
26 Cr.L.J. 1525. A transfer was ordered where in the course of the examination of the 
prosecution witnesses, the Magistrate made certain obser\-ations which went to show 
that he was not favourable to the prosecution — Shcodhari v. Jhingur, 7 P.L.T. 49, 
26 Cr.LJ. 1249. Where a Magistrate made certain premature and ill-advised remarlcs 
regarding the evidence of certain defence witnesses, and held out threats to the accused 
regarding the sentence and the effect of his transfer application, held that the case was 
a fit one for transfer — Sikandat tal. 10 Lah. 778, 30 Cr.LJ 129 (131). IVTiere a 

Magistrate had already formed a very* strong opinion and passed strong remarks on the 

conduct of the Sub-Inspector, the case should be transfened from his Court — Soriaj 
SmgA, 22 AJLJ. 430, 26 Cr.LJ, 139 (140). A Magistrate in recording the evidence of 
a witness made a note regarding the demeanour of the witness (sec. 363) to the effect 
that the witness faltered and that from his demeanour it appeared that he had not told 
the truth; held that as the witness was altogether disbelieved by the Magistrate, this 
.was a sufficient ground for transfer of the case to some ether Magistrate— Co/am Bari 
V. Yar Alt. 29 C.W.N. 316, 26 CrX.J. 852. But where the Magistrate has noted some 
observations as regards the demeanour of the witness which go against his credibility, 
this fact by itself Is not sufficient to show that there will be no impartial or fair trial— 
Abdul Naseer v. Emp., 39 Cr.LJ. 33, 171 I.C 934, A.I.R. 1937 AIL 664, 1937 AXJ. 

845, 10 R,A. 349. 1937 A.L.R. 919, 1937 A.Cr.C 117, 1937 A.W.R. (H.C) 729. 

Where a Magistrate, in recording the examination of the accused under sec. 364. added 
a note uhich amounted to an expres«on of opinion that he had already nsade up his 
mind as to the value of the defence, held that this was a good ground for transfer— 
Faqir Sing/i, 10 Lah, 233, 29 CrLJ. 769 (771). Where a Magistrate has by reason 
of an order passed in the course of the proceedings used words which indicate that 
.before the case is finished and the accused has been heard in his defence, the Magistrate 
had fo’ind the charge against him to be established, it may reasonably give just ground 
for apprehension in the wund of the accused aid it is only proper in the circumstances 
that the case should be transferred — Bagomof, A.I.R. 1935 Sind 223, 37 CrXJ. 152, 
159 I C. 687, 1935 Cr.C 1312 

Expression of opinion In the same case; — ^Wherc the Sesaons Judge set aside 
the conviction under sec. 363, ' 1. P. C, and remanded the case for re-trial on the 
ground that there was a prima facie case against the accused persons under sec. 366 
or 366.4, I. P. C , it is expedient, in the interests of justice, that the appeal from 
conviction under sec 366A, I. P. C., on re-trial, be heard by the Court of some other 
Sessions Judge— /Iffaft Bakhsh v. £mp.{ A.I.R. 1^7 Lah. 652, 39 P.L.R. 78. 171 I.C. 791. 
39 Cr.LJ. 28. 10 RL. 231. 

Expression of opinion in a connected or counter case: — ^The fact * 
Magistrate is trying or has tried one case against an accused psrson is no reason why he 
should not try any subsequent case against the same person, especially when no allegation 
of prejudice or unfair treatment has been made against him— Sadasheo. 34 Cri-J. 1035. 
.145 I.C 445. AIR. 1933 Nag. 20L im Cr.C 97.' 29 N.L.R. 338. A Judge is not 
disqualified from trying a case of rioting merely because he has decided a counter-case 
of rioting and expressed an opinion." But the Judge should be careful to confine himself 
in the trial to the endence before him and should not let his mind be influenced by 
Jhe evidence given in the former case — Azimaddi v. Cc'vinda, 1 C.WJ'f. 426 So also, 
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the’mere fact that in another analogous case on other evidence the Judge has come to 
a particular conclusion is not in itself a sufficient ground of transfer of the present case — 
Ramyad Singh, 11 P.L.T. 248, 1930 Cr.C. 709 (following Rajani Kanta, 36 Cal 904). 
Judges are presumed to be upnght men who will abroach each case from the point of 
view of that case alone and not permit thetr minds to be affected in any way by anything 
that has gone before that case. The mere /act that the Judge, in a former proceeding 
ariung out of a counter case to the one now coming before him, expressed certain views 
upon the etidence in the former case as to which of the two versions is correct, is not a 
reasonable ground of apprehension that the accused will not have a fair trial — Amrit 
Mandd, 1 P.L.J. 399, 18 Cr L.J 95} Hatgobind, 33 All. 583. Interest or bias on the 
part of the Magistrate is not to be infened from opinions formed on evidence judicially 
recorded} otherwise a Afagistrate would, after disposing of one of two counter cases, 
be disquahfied from try.ng the other — Kamil, 1 SLR, 37, 9 CrLJ, 275; In re Voddal, 
6 Bom.L.R 1092: Croun v. Metbram. 15 I C 804, 5 S.LR. 264, 13 CrLJ, 532; 
CAufammofi. 36 Cr.L.J. 866, 155 I,C 994, AIJL 1935 Sind 7. The mere fa« that 
the complaint of one party is dismissed and he is apprehensive of a conviction is by 
itself no good crounds for transfer — Waludad v. NUam-ud-dtn, 111 I.C. 854, A.I,R. 
1929 Lah. 48, 29 Cr L.J. 934. But when in a case and a counter case, the Magistrate 
in discharging the accused in one case expressed a strong opinion on the guilt of the 
accised m the other case, a transfer of the case pending will be directed — Rangasaml, 
30 Mad. 233. See also Mania Khan. 140 I C 685, 9 O.W.N. 963. 34 Cr.LJ. 46, A.IR. 
1933 Oudh 21. 1933 CrC. 159. Ind. Rut 1933 Oudh 8; Balu. A 1 R. 1934 Lah. 458, 36 
Cr.L.J. 238. 152 I.C 1060, 35 P.L R 427, 1934 Cr.C. 704. miexs in a proceeding it 
appeared that the Magistrate had expressed his opinion in a very strong language 
against the petitioner in a connected case, a transfer should be directed— Rc/imani, 1916 
PXR. 78; VUuanatk. 27 CrLJ. 210, 92 1C 162, A.I.R. 1925 Nag. 98; Cliaudhuri 
ZahiTuddin, 11 OLJ. 556, 26 Cr.LJ. 158. 

Where an accused in a particular case was examined as a defence witness in 
another case before the same Magistrate who. in the course of his judgment in that 
case, sa'd that in the circumstances it appeared that the accused was dealing in illicit 
sale of salt, held that although the Magistrate might have honestly intended to confine 
the remark to the position of the accused as a witness in the other trial without any 
prejudice to his position, in the trial in whidi he was an accused, yet it was too pla n 
that a remark of that kind would suffice to raise a reasonable apprehension in the mind 
of the accused that he was not likely to receive an impartial tr’at from the Magistrate 
and that the case should be transferred — Mohamed hahuck, 37 Cr.LJ. 220, 160 IC 
85. A.IR. 1935 Rang. 446, 1935 CrC 1242. 

Proceedings for contempt: — Where the Judge has already conricted the ac- 
cused for contempt of Court, it cannot be said that he cannot be trusted to bring to bear 
on the facts of the case an impartial mind so far as the accused is concerned. It may 
be that the Judge erred in taking proceedings for contempt of Court and m conviclmg 
the accused for that offence, but the mere conviction of the accused by the Judge 
does not warrant the transfer of the case from hU Court. To hold otherwise would 
be to concede the privilege to a party to a case to sepjre the transfer of a case from 
a particular Court by being unnecessarily oQcnave and insolent and thus courting 
proceedings for contemot of Court — Salag Ram v. Emp., 38 Cr.LJ. 416 (420), 167 
I.C. 515. 9 R.A. 550. 1937 A1.R. 201, A.IR, 1937 AU. 171. 

Re-trial: — 'Vhen a case is remanded on appeal it is adrisable that it should be 
sent to some other hiagistrate. The position of a Magistrate who had decided a y a'nt t 
the accused before remand is indeed difficult, snee. howsoever fa'r he mav be. in tact, 
he cannot remove the vague fear in the mind of the accu^ as to his own attitude 
and impose confidence in h m — MtihrilaJ, 37 CrXJ. 459, 161 I.C. 317, 18 NLJ. 199. 
tVhere it is possble. it is desirable that such a retrial should not be taken by the 
officer Rho has already expressed his final opinion upon the matter. It is quite true 
that an endeavour may be made to keep the mind entirely free from bias, and to 



1712 


•THE CODE OF CRIMINAL PROCEDURE 


(Chap. XLIV. 


eject from it any preconceived ideas which may have been formed in general fay 
what has taken place at the earlier trial. But those are after all counsels of perfection 
—Mahadev v. Kishun Lai, 3 P.L.T. 147, 72 I.C. 339, A I.R. 1922 Pat. 60. 24 Cr.L.J. 
339s Muhammad Kaisar v. Emp.. 38 Cri.J. 229,-166 I C. 466, 9 R.P. 299, 3 B.R. 170. 
Any accused person who has once been convicted by a Magistrate to whom the case 
is sent back because of errors in procedure has a reasonable apprehension that he is 
likely I to be convicted again by that Ma^strate. Prima facte the case ought to be 
sent to another Magistrate — Kanwar Sam v. Emp., A.LR. 1939 Lah. 27, 179 I.C. 819, 
■11 RL. 640.41 P.LR. 213. 

' 1374. Inspection by Magistrate: — ^The inspection of a locality by the 

Magistrate acting fairly and judiciously during the inspection is not only not illegal, but 
under certain circumstances proper for the right understanding of the evidence. The 
Magistrate does not constitute himself a witness by a mere local inspection, and such 
inspection is no ground for transferring the case — Harsa Singh, 1901 P L R 89, 1901 P R 
13. It is not only not objectionable but in many cases highly advisable that a Magis- 
trate trying a criminal case should himself inspect the scene of occurrence in order to 
understand fully the bearing of the evidence given in Court. But if he does so, he 
shodd be careful not to allow any person on either side to say anything to him which 
might prejudice his mind one way or another If the Magistrate goes out of his way 
in making a local inspection and makes the inspection with the complainant without 
notice to several of the accused and in their absence, the accused may very rightly 
apply for a transfer under this section— Lai, 21 Cr.L J. 166, 6 0 L J. 680, 54 
IC 774 } 7w re Laiji, 19 All 302j Altar Rat. 39 Cal 476? Bkoi GopaJ, 1901 PL.R. 165; 
'Kardan l/llah v, Azmat, 12 C.WJ4. 748. Section 539B dearly lays down that if a 
Magistrate visits the scene of occurrence, he diould do so after due notice to the 
parties Where the Magistrate visited the place without notice to the parties, made 
'inquiries, and as a result of his inquiry he summoned several persons as witnesses, htJd 
that the Magistrate by his action placed himself in the position of a witness to 
corroborate or contradirt the other evidence, and was therefore disqualified from com- 
plet'ng the trial of the case— Fo'tir Muhammad, 4 Hang 106, 27 Cr.L J. 1084. See also 
Note 1432 under sec 556, under heading "Local Inspection." 

Magistrate being a witness in the case: — The fact that the Magistrate may 
be a witness in the case for the defence is a ground of transfer, but in applying to the 
High Court for a transfer on that ground, it must be shown that the Magistrate will be a 
necessary and essential witness for the defence — SrilaJ Chamaria, 19 Cr.L J. 632, 45 I C. 
680 (Call. ^Vhen in a criminal case the evidence of the Magistrate is found necessary 
by the defence, it is proper that the case should be transferred to another Magistrate — 
Abdul Laltf, 26 All. 536. ' ' 

1375. Magistrate having personal knowledge of the case: — If a 
Maeistrate has knowledge in respect of matters which form the subject matter of the 
proceedings, and he derives such knowledge from outside the Court and not from 
ewdence on the record, the case should be transferred from him — Satindra Nath Sen, 
1929 Cr.C. 597 ( 6001, A.I.R. 1929 Cal 809. The mere fact that the Magistrate is 
unable to deny that he has had an interview with the opposite party in the litigation 
prii’ately and out of Court and has heard from that party his version of the facts. 
h sufficient to disqualify him from subsequently trying, the case in .his magisterial 
capacity even if there are no reasons for ascribing any prejudice or undue interest in 
the case to the Magistrate — Pran Math v Emp., 39 CrL.J. '606, 175 I.C. 520, 40 
P.L.R 157, 10 R.L. 734. A.I.R. 1938 Lah. 346. When a Magistrate initiates proceedings 
under see. 110 on information witlun his own knowledge, he is not the proper person 
to conduct the inquiry under sec. 117s the case must be transferred to some other 
Magistrate — Alimuddin 'ffoteladar, 29 Ca! 392? Lolit Mohan v. Surya Kanta, 28 Cal. 
709 But in an Allahabad case it has been held that there is nothing to limit the 
source or the nature of the information on which a Magistrate can act under sec. 110; 
and therefore the mere fact that the Magistrate has initiated proceedings on information 



Sec. 526.) 


THE CODE OF CRIMINAL PROCEDURE 


1713 


based upon his o\ni personal knowledge is not a ground for transfer — Mithu Khan, 
27 All. 172 (173). IVhere a Magistrate became aware of some of the facts in 
connertion with a case by his taking part, or at any rate by his being present, at a 
seamh made by the Police dunng the inrastigaCion, it was expedient that the case 
should be transferred to the file of some other Magistrate — Gya Singk v. Mahomed 
Solimaii. 5 C.WJnI. 864. Where a Magistrate liad dealt with the dispute in an informal 
manner as a private aihitrator, it is desirable that the case should be transferred to 
another (2ourt, as h.s pre\nous informal knowledge would necessanly hamper him at 
every turn — Cabinda Chandra v Gopal Chandra. 18 Cr.L.J. 150, 14 Cr.L.J. 602. 

As a general rule the mere fact that a Magistrate has, in his capacity as a 
Magistrate, exercised the powers given to him under section 127 (1), Cr. P. C, in 
rcbtion to a particular disturbance or series of disturbances affords no ground for the 
transfer from the cognizance of that Magistrate of a case ar.sing out of that disturbance 
or senes of disturbances. If, on the other hand, a Magistrate, in the Course of the 
performance of his duties in relation to any particular disturbance, were to acquire 
any particular knowledge hy his own observation or otherwise which m'ght, in the 
hearing of any case, tend to embarrass him, it is possible that a transfer, either at 
the instance of the Magistrate himself or at the instance of the accused person, might 
in some cases be desirable tn the interests of )ustice — Mauns Ba Chetn v. The King, 
A.I.R. 1938 Rang. 454 (453), 178 I C. 942, 40 CrL.J. 154. 11 RR. 287. 

1376. Magistrate being master^ subordinate, friend or relation of 
complainant! — ^The mere fact that the Magistrate is the master of the complanant 
does not deprive him of his Jurisdiction, but in such a case it would generallv be 
expedient for him to refer the complainant to another Magistrate— 9 Bom. 
172. It is not a ground of transfer that the Magistrate is a subordinate to the officer 
making the complamt— irosudco. 23 Ci.L J. 1425. 89 I.C. 897, A I.R. 1925 Nag 433, 
An application cannot be granted as a matter of course and to agree to transfer a case 
from a>Magistrate's Court merely because his ofSoal superior is the complainant, would 
be to cast a reflection upon the integnty and impartiality of the Magistrate whch even 
an apprehension of an accused person would not justlfyi because before an application 
for transfer should succeed there must be some reasonable basis for the apprehension of 
the accused person — Bagomal v. Noor Nabi Khan, 36 Cr.L.J. 1480, 158 1.(2. 809, AIR. 
1935 Siod 195, 1935 Cr.C. 1060. But it is not inconceivable that a subordmate, prose- 
cuted at the instance of the head of the district, might feel a little nervousness on hts 
tnal taking place before a Magistrate who is in immediate subordination to the head 
of the district. No doubt an apprebenrion that he would not receive an impartial 
tnal might actually be groundless, but it is not unlikely that a fear might arise in the 
accused's mind. It is therefore proper for the ends of justice to transfer the case to 
a Magistrate of the district who is not under the immediate control of the Deputy 
Commiss'oner and this can be done by transferring the case to a Civil Judge invested 
with the powers of the Mapstrate in the same district — Mount Than Shut v. Deputy 
Commissioner. Hanlhaivaddy, 38 Cr.LJ. 923, 170 IC. 420. A.I.R. 1937 Rang. 284. 10 
R.R. 81. The mere fact alone that it is the Deputy Commissioner who has la’d the 
complaint docs not afford a reasonable ground for apprehens-’on in the mind of any 
person that he will not receive a fair trial in the district of the Deputy Commissioner. 
He must further show that the Subordinate Magistrates in that d'stnct are in awe 
of the Deputy Commissioner and look upon h-m as a person who must, on no 
account, be crossed. But cases of this nature which have been instituted by the Deputy 
Commiss'oner or District Magistrate of a district should not be tried by Marstrate 
who is in such immedate touch with the Deputy Commissioner or District Maristrate 
as is the Headquarters Magistrate of the district. l^Tiere there are Magistrates who 
are not cxecutive'officers. it is derirable that they should be chosen to try such 
It cannot he denied that an accused person might feel some apprehenrioo that a 
subordinate executive officer m’ght be unduly Influenced by the expressed opin-on of 
the Deputy Commisaoner, and might be ready to pay. too much 
Cr.— 108 
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opinion and might even be inclined to follow it in preference to hia own. Such an 
apprehension could scarcely exist in regard to a Magistrate who belongs to the judicial 
service, and is in no likelihood of being unduly impressed by the authonty of the 
e-xecutive head of the district — A/aung Ba Gou v. The King, 40 Cr.LJ. 532 ( 533), 181 
I.C. 315, 11 'R-R. 458, A.I.R. 1939 Rang. 88- But where the Deputy Commissioner 
has himself lodged the first information report and will have to be examined as a 
witness for the prosecution, it would, no doubt, be somewhat embarrassing to the trial 
Magistrate to have his Deputy Comnussioner as a witness before him, especially when 
the accused is inclined to criticize the manner of the investigation made against him 
and, therefore, the case should be transferred beyond the district — Harmusji Harjibhoy 
V. Emp.. A.I R. 1940 Nag. 275, 1940 N.L J. 335, 190 I.C. 153, 

Where the Magistrate is in rather an embarrassing position in having before him 
a-* accused person, a high officer of the Government, who is his superior officer in 
respect of a considerable amount of his duties, the complainant might reasonably, 
albeit quite wrongly, have the apprehension that the particular relationship that the 
Magistrate has to the accused in the ga«t^ might have some influence on him; and even 
if it merely embarrasses him, it would be sufficient to justify the complainant’s appre- 
hension that -the trial might not be all that could be desired. Where a party to a 
rase has such an apprehension with reasonable grounds, it has always been considered 
right that the case in question should be transferred to some other Court: for the 
existence of such an apprehension in the mind of one of the parties must militate 
against a proper trial, if for no other reason than that it places the party concerned 
under a very serious handicap— A/awng Chit Tin v. H. 0. Reynolds, 39 Cr.L.J. 415, 
174 I.C. 400. A.I R. 1938 Rang. 68, 10 RR- 403. 

The fact that the Magistrate is a friend or remote relation of the complainant is 
no ground whatever for transfer. Magistrates and Judges quite appredate the duty 
of Impartiality— Psmodjr BaPuji. 33 Bom.L.R 311, 1931 Cr.C. 350. 32 Cr.LJ. 805, 
131 I.C. 891, AIR 1931 Bom. 206. Ind. Rul. 1931 Bom. 315j Sitaiem v. Covind, 1912 
P.LR. 16, 13 Cr.L.J.’ 474. 'But where the compJainant, being an old, friend of the 
Magistrate, came into his chamber to pay 'a formal complimentary call’, it was very 
unfortunate that the Magistrate should ever have allowed him,' knowing that he was 
the complainant in the case before him, to make 'a complimentary call’. He should 
have known that his action in receiving the complainant in his chamber would 
undoubtedly raise an apprehension in ‘the mind of the accused that he would not 
have a ‘fair and impartial trial and, therefore .the transfer of the case to another 
Magistrate was proper — M. De Cosmo Lcbo v. C. C. Bhattaeharjee, 38 CrLJ. 882, 
170 IC. 270, 10 RR 71, ALR.'l937 Rang. 272. Where the trying Magistrate was a 
friend of a person, who was also a Magistrate, to whom the petitioner attributed the 
institution of the case,' the case should be tran^erred to some other Magistrate as the 
petitioner honestly entertained an apprehension and it was desirable that he should 
have confidence in the Court by which he was to be tried. The petitioner must not, 
however, be permitted to choose his own Cburt — Abdul ffaktm, 34 Cr.L J. 1025, 145 
IC. 524, A.1.R 1933 Pat.' 597, 1933 Cr.C 1360.. So also the fact that the accused 
was a class-fellow of the Ma^strate some 15 years previously is not a sufficient pound 
for transfer. If a case had to be' transferred on every occasion in which the Magistrate 
fifteen years before had rubbed 'shoulde'is with somebody who was a complainant or 
respondent or advocate in the case, the whole of judicial work would come to an end 
—Cokul Prasad, 27 A.L.J. 616, 30 CrX.J. 522. The fact that both the complainant 
and the accused are acquainted' with the Magistrate who sometimes gets medical help 
from each, is rot a ground of transfer — Ali^olloh, 1917 P.W.R. 13, 18 Cr.LJ. 719. 

So also, the fact that the Magistrate is a relaUon of the Sub-Insp^or of Poli« or 
that he is in private life a guardian of a person who has a claim to the estate whose 
manager or servant instituted the’prrsceedtng, is not a valid ground of transfer — Baklu 
Singh v. Kalti. 28 Cal 297. But in Abbas; 13 CWJ4. 50 (note), where the prosecution 
witness was a relation of the Magistrate, it was held that though it did not strictly fall 
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^thln the grounds mentioned in sec 526, still it vas expedient in the interests of 
justice that the case should be tried by another Magistrate. Where the Magistrate 
is a great friend of a prosecution mtness, vbo is himself a fnend of the complamant, 
the complaint should be transferred from the file of that Magistrate— Priloft Singh, 8 
Lah.LJ. 257. 27 CriJ. 782. 

The mere fact that the Magistrate's son was a Pleader and was engaged in a 
crinunal’case before that Magistrate, was no ground for granting a transfer to another 
Magistrate — Ptaray Lai v. Putlan, 85 Z.C. 56, A.IR. 1925 Oudh 348, 26 CrLJ. 440. 
Put in a Calcutta case the fact that the complainant's mukhtar was a near 
relation of the Magistrate was held to be a ground for transfer— /7«/yaro«;on, 29 
C.W.N. 648. 26 Cr.LJ. 1183, 88 I.C. 607, A.IR. 1925 Cal. 806. It is not very seemly 
or suitable that a practising law>'er should pursue his practice m the Court of a near 
relative; it gives rise to ideas in the mind of the public which should not have the 
opportunity of being thus engendered. But where a Crown case was being concluded 
by the Court Inspector and the complainant engaged to watch the case a Barrister 
who was the brother of the Magistrate, there was no ground for ordenng any transfer 
a« long as he confined his attention to watching the case without taking any active 
part in the conduct of the prosecution — Dwarika, 27 Cr.L J. 844, 95 I.C. 764, A IJL 
.1926 Pat. 464, 7 P.L.T. 770, 1926 PaLH.CC 383, dissenting from Pearay Lai v. 
Putlan, supra. 

The position of a Magistrate may be of sontt difficulty when the Magistrate has 
before him as an Advocate, one who. as President of a Mumcipality, is the offiaal 
superior of his own brother who Is the Assistant Chief Officer and whose promotion, 
It may be said, depends upon the goodwill of the Advocate who may directly or 
indirectly influence the brother of the Magistrate or the Ma'gistrate himself. In such 
z case the matter, as to whether, he should or should not try the case himself, should 
better be left to the. good sense of the Ma^slrate. If by reason of the relationship 
of .his brother to the Advocate, as a Muniapal subordinate to a Municipal President, 
.he feels himself In any way embarrassed in dealing with the matter (le.. proceedings 
under sec. 476, Cr. P. C), he should send the papers to the Sessions Court which 
under sec 19S, Cr. P. C, will be the “superior Onirt’’ for the purpose of the section 
and which can, in the inquiry held by itself, make any necessary complaint— /etAanand 
Hemandas v. Emp . iO Cr.L.J. 750, 183 I C 195. 12 R.S. 47, A.IR. 1939 Sind 181. 

IL is undesirable that the Magistrate should be putting up with a person, who 
endorsed the complaint, while tiy-ing a case nhidi started on that complaint. An 
order of transfer should be made in such a case to avoid apprehension of prejudice 
from his connection with the case and with the Magistrate — Bindeskurari Missir v. 
Emp. 39 Cr.LJ. 517, 179 I.C 49, 4 BR. 519, 10 R.P. 571, 1938 P.WN. 518, A.I R. 
.1938 PaL 376. 

If a complaint is filed against a near relation of the District Magistrate, it should 
only be inquired into by a Magistrate who cannot, in any reasonable sense of the word, 
be desenbed as a subordinate of the District Magistrate. As a rule it should be trans- 
ferred for d'Sposal to a Magistrate who is entirely independent of the Oistnct Magistrate 
(ie., the Additional District Magistrate) — /. IK. Arikirtio« v. S. IK. //, Xai-ier, A.LR. 
1935 Rang. 242 ( 243), 37 CrLJ. 723, 162 I.C 988, 1936 CrC 519. 

1377. Magistrate' being interested la the case: — ^bere the District 
Magistrate had taken a keen personal interest in the maCiex which had led up to the 
proceedings (under sec 107) being taken against the accused and that he had e\'cn 
taken part in the inquiry and has himself instituted 'the proceedings and was more or 
less convinced of the accused’s guilt, and the case had aroused some commotion in the 
district. hflJ that the proceedings ought to be transferred to another district— ll'cAiJ AH. 
7 A.L.J. 813, 32 All 642 (643). ^^'herc the accused was connected with a Raj estate 
which was under the marugement of the District Magistrate as Collector and Agent to 
the Court of Wards, the High Court granted the application for transfer of the 
. from the file of the District Mapsirate, lest there might be wg .? bias in the 



1716 


THE CODE OF CRIMINAL PROCEDURE 


[Chap, XLIV. 


the MaEistrate inducing him to look with fa^tmr upon the interests of any party— 
Kishoti CtT V. Ram Narayan, 8 C.WJ'I. 77. ^Vhcrc a Magistrate has interested himself 
in a case pending before him in the way of obtaining a settlement by the parties, it is 
to the interest of both the parties and it is but fair to the Magistrate himself that he 
should not hear the case — Muzefjer Husain v. Md. Yakub. 47 All 411, 23 A.L.J. 191, 
26 Cr.L.J. 869; Cabinda Chandra v. Copal. 18 C.L.J. ISO, 14 Cr.LJ. 602. See Note 
1372. But the mere fact that the District Magistrate In his capacity as Collector is 
concerned in the management of an estate under the Court of Wards is no ground for 
transfer of a case instituted by a serv’ant of the estate against a tenant of the estate 
and pending before a Subordinate Magistrate In the district, especially where there was 
not even a suggestion that the Collector or Magistrate knew of the institution of the 
case — Baktu Singh v. Kali Prasad. 28 Cat 297. See also Notes under section 556. 

IVhere a Magistrate in his capacity as an executive officer, has been taking steps to 
put down picketing of certa-n shops, it would be very desirable and would promote 
that confidence in the administration of justice which is all important, that such a 
Magistrate should not as far as possible hear cases arising out of picketing, in his judicial 
capacity— Ajfl Nand. 32 Cr.LJ. 491. 130 I.C. 330, A.I.R. 1931 Lah. 30, Ind. Rul. 1931 
lah. 266, 32 PLR 272, 1931 Cr.C. 91 MTicre the trying Magistrate was the Honorary 
Secretary of the Co-operative Society which was interested in the prosecution and 
members of which were material witnesses, one of them being the complainant, held 
that the relationship of the hfaglstrate with the bank and the connection of the 
prosecution witnesses with the bank provided the petitioners with a ground, which was 
not unreasonable, that they would not receive a fair trial at his handfr— To/o Saku, 34 
Cr.LJ. 1024. 14S I C. 521. 

NVhtte a son of the trying Mag'strate was a safestnan attaAed to a firm wbh which 
the complanant was carrying on business transactions and when these allegations were 
brought to the notice of the Magistrate he proceeded to make enquiries and nowhere 
said that he asked his son whether these allegations were true and that the son denied 
them, hdd that, in circumstances sudi as these, it would be highly undesirable for 
that particular Magistrate to try the case, unless there were other more weighty 
considerations in favour of the opposite course— //emanta A'umar v. tfanda Kumar. 41 
C.W.N. 188 (192), A.I.R. 1937 Cz\ 64. 64 C.L.J. 532, 9 R.C 660, 167 I.C. 251. 38 
Cr.LJ. 344. 

It 13 ord narily undesirable that a Magistrate who believes that the infonnation 
that a hcrjse has been used as a publ’C gaming house is cred-ble and is'^ues a search 
warrant under section 5 of the Pubic GambUnj Act (HI of 18671 should not try the 
rase, but he cannot be 'sa-d to be personally interested in the case and section 526. 
Cr P. C.. would not anply. He merely comes to the conclusion that the information 
g’ven to him is credible and he has subsequently to decide the case on the evidence 
given in it. Even if the case is tried by another Magistrate, there would be the same 
presumption and the result would be the same — Khemekand Cirdharilal v. Emp, 39 
CrL.T. 55. AI.R. 1938 Nag. 63. 171 I.C. 1007, 10 RN. 150. 

Magistrale proceeding u-ith the ease after issue of rule for transfer: — See Note 1388. 
infra. 

1378. Other cases: — IVhere from the number of witnesses on both sides the 
case could not be finished in one day but the Judge insisted on finishing the case in one 
dav and was unwilling to grant an adjo'imment to another date — Ram Sarub. 17 
AL.T. 48. 20 CrL.J. 127, 49 IC. Ill; where the trying Magistrate ordered that he 
would examine only one witness a day during the trial and would devote no more time 
each dav, and thus prolonged the tnal of the case — Narain Das. 26 Cr.L.J. 1363, 
89 I.C. 451, 1 Lah. Cas 525, AI.R. 1926 Lah. 78; where the Magistrate threatened 
the accused that he would be deah with severely and sent to jail unless he 
admitted his euilt and furnished security (under section 110) — Gudar S'ngb, 

19 All 291 (292); where the Magistrate conducted the. trial on a public holiday 
at the request ‘Of the police-officer— Raw Diya, 29 Cr.LJ. 294, 107 I.C. 779; these 
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sufficient grounds for transfer to another Magistrate. It is always desirable 
that In his anxiety to dispose of a case the Magistrate should not act m a manner 
wh.ch may raise a fear in the mind of the accised that he has already made up his 
mmd — Ishai Smglt v. Shama Duiadh, 38 CrXJ. 484 (483), 167 I.C. 8S1| 17 P.L.T. 
627, A.I.R. 1937 Pat. 131, 3 B.R, 379, 9 R.P. 449. During a tnal a prosecution 
witness made certain statements which showed his complicity m the oilence and the 
Magistrate ordered him to be put on tnal along with the accused, held that the 
action taken by the Magistrate was quite legal, but inasmuch as the witness bad 
been examined on oath before the Magistrate who might to a certain extent have 
been prejudiced, the case against him should be tried by a different Magistrate — 
Radharaman V. Kamakihia, 20 Cr.L.J. 385, 30 I C, 993 (Cal ). Where in a case of 
rioting and murder committed to the Sessions Court, which had apparently aroused 
cnns.derable local interest, it appeared that the Civil Surgeon had been discussing the 
case at the local club with the officers of the station mduding the Sessions Judge, held 
that this fact by itself was suffiaent to justify an order of transfer of the case from 
the Sessions Judge— A/iifiainniad Daraz, 19 ALJ 946, 23 Cr.LJ, 126. Where the 
Magistrate had asked the pleader for the defence not to defend the accused, held that 
under such arcumstances the accused could not have confidence m the impartiality of the 
Magistrate and the case should be transferred — Dketa Singh v. Ram Singh, 3 Lab L J. 
528. Where no practitioner in a distnct ord.naiily employed iq criimnal cases is 
wiUing to act for the accused, for fear of meurnng the displeas'jre of the Distnct 
Magistrate and the Police, it is a ground for transfer of the case to another distnct— 
Lalta V. Zahoor Ahmed, 2 O.W.N. 682, 26 Cr.L.J. I272{ Mutsuddt Lai, 28 CrLJ. 787, 
104 I.C. 227, A.I R 1927 Lah. 709. Where at the request of the complainant, his case 
IS sent to a particular Magistrate for tnal. (he accused wiU be justified in asking for a 
transfer from the Court— A/el v. Debt Sahai, 25 CrLJ. 989, A I.R, 1925 Lab. 
121. The petitioner \i bound to entertam a reasonable apprehension in hi& mind that 
he will not get a (air tnal in the Court of a Magistrate who had made a report against 
hig father and had got him dismissed from the post of a Lambardor and is entitled to 
get his case transferred from his file — Allah Ditto. 35 Cr.L.J. 1380, 151 I.C. 669, 
35 P.L.R. 702. 

^Vhere the Magistrate begins a fresh inquiry on his own account under sec. 202, 
Cr. P. C., after having sent the case for inquiry to a Magistrate and receiving his 
report and, apart from the irregulanty of conducting a second inquiry, there is also 
inordinate delay in either dismissing the case or directing the issue of process, the 
complainant may well feel some apprehension that the fate of his case, so far as 
the admission of the complaint is concerned, will not rest entirely on the consideration 
of the report and the Magistrate's conclusions thereon and his application for transfer 
is jusufied— Tyofr All v. Hussatnali, A.I.R 1937 Nag 389. 172 I C. 203, 39 Cr L J. 80, 
10 R.N. 174. 

The mere fact that the Magistrate livxs in a bungalow which is owned by the 
father of one of the accused persons and was taken on rent fixed long before the 
institution of the case in his Court is not a ground for transfer at the instance of the 
complainant in a cognizable case when the landlord lives in another town and has no 
financal hold on the tenant, cspeaalty if the Crown opposes the transfer— D/mna. 39 
Cr.L.J 853, 177 I C. 187, 40 P L R. 468. 11 R.L 274, A I.R. 1938 Lah. 569 

1379. What are not grounds of transfer: — Want of temper and disae- 
tion on the part of the Magistrate in dealing with the petit.oatr's wntten statement and 
failure to giie satisfactory explanation to the High Court are not, by thcmschcs, suffiaent 
grounds for granting an applicaUon for transfer— ATulo Chunder. 2 W R 58. The mere 
fact that the complainant is a man of importance m the place where the tnal is held is 
not sufficient to jusUfy a transfer to another place— re Ra!anji. Raianlal 474. 

A bona fide mistake of law is not a ground of transfer. Thus, in a case under 
see 380, I. P. C., the Magistrate should at cncc give the accused an opporturnty to 
cross-examine the prosecution witnesses if he so desires, e\-cn though the charge cay not 
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be framed, but a refusal to give such opportunity, when the Magistrate acts bona fide 
under a mistaken view of the law, is not a good ground for transferring the case — 
Asirbad Mueht v. Maju, 8 C.W.N. 838j Fosiuddin. 30 Cr.L.J. 728, 117 I.C. 213, A.I.R. 
1929 Nag. 1725 SadoiAiV, 22 Bom. 549j Natayan v. Bala. 37 Cr.L.J, 1146, 165 I.C. 
425, A I.R. 1936 Nag. 146, 1936 Cr.C. 693. The mere fact that certain orders passed 
by the trying Magistrate are erroneous or illegal is by itself insufficient to justify transfer 
of the case from his Court. But where the procedure adopted by him is such as to 
justify a reasonable apprehension in the minds of the accused persons that they would 
not have a fair and impartial tnal in his Court, there is sufficient ground for trans- 
ferring the case— /fori Chand. 32 Cr.LJ. 253 (255), 129 I.C. 193, A.I.R, 1931 Lah. 59, 
Ind. Rul. 1931 Lah. 129, 1931 Cr.C 139. Where the whole procedure was extremely 
arbitrary and in direct contravention of law and the Magistrate displayed plenty of zeal 
but bctra>cd a griex'ous lack of discretion and judicial spirit, the apprehension enter- 
tained by the applicant that he will not have a fair trial is perfectly reasonable and the 
case must be transferred — Ajodkya Proiod v. Municif’al Com., Khurai, 37 Cr.L.J. 837, 
163 I C. 413, 18 N.L.J. 320. But the mere mistake of law committed by a Court 
during the trial of a case is no ground for the transfer of a case unless it is made to 
appear that the Court with a view to prejudice the party applying for transfer passed 
an illegal order — Salag Ram v. EmP, 38 Cr.LJ. 416 (420), 167 I.C. 515, 9 R.A. 550, 
1937 A.L.R. 201, A.I.R. 1937 All. 171. Magistrates must ine\nlably make mistakes 
sometimes in the course of the trial of one or oUicr of the cases before them. The 
fact that they have made a mistake cannot possibly in itself induce any reasonable 
person to believe that the Magistrate is preju6ccd against him. There must be some 
other droimstances in the light of which the apprehension in the accused’s mind arises 
-^Suppaya Chettyar v. Keruppaya PQlay, A.I.R. 1937 Rang. 528 ( 530). Courts may 
pass orders which may either be legal or illegal, but the mere passing of an illegal 
order will not justify an inference against their honesty or impartiality—A*. L. Cauba 
V. Ernp. 38 CrX.J. 935 ( 957), 170 IC 586, 18 Lah. 114, 10 RL. 135. 39 P.L.R. 
643, A.I.R. 1937 Lah. 411. The mere fact that a trial Court has committed an error 
of judgment in admitting an evidence is no ground for transferring a case from such 
Court— Rflhif AH. 20 CrL.J. 609, 52 I.C 273 (Pat.). It Is true the duty-lies upon 
the Court to exclude evidence which is inadmissible in law but the fact that the 
Magistrate wrongly admits evidence, an error of law, is not of Itself necessanly good 
ground to transfer a case — Om Radhe v. Emp^ 40 Cr.LJ. 803 ( 805), 183 IC. 460, 12 
R.S. 55, A.I.R. 1939 Sind 238. So also, errors of judgment in refusing to summon 
a prosecution witness for cross-exaRunation, inristing on his being summoned as a 
witness for the delence, disallowing the objections as to the fitness of a person to 
serve as assessor, and pernutting the prosecution to examine-in-chief a witness on 
the substantive case of the prosecution after the defence has disclosed its case in the 
cross-examination of the witnesses, are insuffiaent by themselves to justify a transfer of 
the case— S/iii’odAm, 3 P.L.T. 32. A.I.R. 1923 Pat. 116 (119). The fact that a Magi^ 
trate erroneously refused to admit a document in evidence or asked party to deposit 
the probable expenses for summoning a person as witness is no ground for transferring 
a case — Nand Kishore v. Kalka, 5 PX.T. 487, 25 Cr.L.J. 458. No apprehenaon should 
a^ise from the ordinary acts of a Mapstrate performed in the course of a case. Thus, 
during a protracted tnal of a case it necessarily happens that many points arise upon 
which the Magistrate has to give a decision, and the fact that he makes a decision 
against the accused is not sufficient to warrant an apprehension that he will not get 
an impartial trial, if the order is passed in good faith and the reasons for the order are 
duly stated— FosiHddm. 30 Cr.LJ. 728 (731), 117 I.C. 213, A.IR. 1929 Nag 172. 

The fact that the Magistrate has released the accused on bail (and has thus shown 
a tendency to treat the accused with undue leniency) is not a ground of transfer, for 
it is a discretion vested in him by law — Sadashiv Narayan, 22 Bom 549, Similarly, the 
fact that the Magistrate has refused to grant bail in a case of non-ba’lable offence does 
not show that he has been biased against the accused — Jumo, 20 SXJ?. 136, 27 CrXj. 
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859 (860). The mere (act that the accused is called upen to submit the list of defence 
witnesses in a warrant case before the cross-examination of all prosecution witnesses 
is not an irregularity which will afford sufiicidt ground for transfer — Iskai S.ngh v. 
Skama Dusadh. 38 Cr.L J. 484 ( 487), 167 I.C. 881, 17 P.L.T. 627, A I R. 1937 Pat. 131, 
3 B.R. 379, 9 R.P. 449. The Magistrate has a discretion under sec. 244 to refuse to 
summon any of the witnesses named by the accused; and the fact that he has refused 
to summon some of the witnesses is not a ground of transfer — Mongol, 36 All. 13 (15). 
The fact that the Magistrate was under a misapprehension as to the purpose for 
which the witnesses were called, and as to his being justified under section 257, Cr. P. C., 
in refudng to issue summons, should not indicate to any reasonable person, in the 
absence of any other factors, that the Magistrate is prejudiced against him — Suppaya 
Chettyar v. Karuppaya Pdlay, AIR, 1937 Rang. 528 (530); Muta Jaffar Beg v. Emp., 
A.I.R. 1940 Lah. 354, 41 Cr.LJ. 948, 190 I.C. 561 Because a Magistrate refused to 
issue summons but directed only that witnesses should be examined on commission 
does not give any reasonable grounds for the apprehension that the Magistrate would 
not hsten to the accused's defence with an open mind — Suppaya Chettyar v. Karuppaya 
Pdlay, supra. The mere fact that the Magistrate has granted several unnecessary 
adjournments to enable the complainant to appear Is not a ground for transferring the 
case from the Magistrate — Maula Bakhsh v Marshall, 27 Cr.L.J, 1022 (1023), 96 
I C 878, A.I.R. 1926 Lah. 628. So also, a Magistrate who has tried one set of accused 
is not thereby debarred from trying another* set of accused on the same facts-^ 
Jokaruddin. 3l Cal. 715; Dalsker. 24 Cr.LJ. 800 (Oudh). 

The High Court did not transfer a case from the Court of a Magistrate who said 
to the complainant that he was determined that the case should be finished within ^ 
weeks and he would so finish it in some way or other either by dismissmg it for defa'ilt 
or discharging the accused or any other way — Kamm Begam v. Bashir (jUaman Khan, 
37 CrLJ. 1100. 165 I.C. 20, A.r.R, 1936 AIL 695. 1936 A L.J. 975, 1936 Cr.C. 891. 
The fact that a Magistrate has a lot of work and cannot find time to dispose of the case 
quickly, alone is no ground why a case in which almost the entire prosecution evidence 
has been recorded by the Magistrate should be transferred from his Court to another 
Court— Ba»y Nath v. Ram Sarup. AIR 1936 Lah. 827, 38 CrLJ. 181, 166 IC. 373, 

1936 CrC. 795. 

If in fact the case is a sensational one and arouses a certain amount of public 
interest or public feeling, that is no reason why the accused or the High Court should 
lose faith in the Court and the case should be transferred — Sugnamal v Ptialandas, 
A.I.R. 1936 Smd 237 ( 239). 1936 CrC. 1093, 166 I C 83. 38 CrLJ 133 IVhcre the 
challan does not disclose that the (acts o( the case are of any extraord nary comolcxity 
or involve any specially difficult questions of law, the mere fact that public interest 
and some excitement are aroused at the time rs no reason for taking the case a«ay 
from the Magistrate — Pttlktvtnalk, A.I.R 1938 Nag. S6 (59), 20 NiJ 151, IL.R. 
1938 Nag. 248, 175 I.C. 935. 39 Cr.LJ. 66a 

The possibibty that some officials of a higher rank than the trying Magistrate 
might be cited as witnesses is also not an adequate ground for transferring the case— 
Prithivinath, supra. 

It is undesirable to transfer a case from a district because pol ce officers of the 
district are witnesses in that case— OeKflii Singh v Emp, A.IR 1940 Lah. S27 (528), 
42 P L R 589. 

Refusal by the Magistrate to allow the accused to cross-txariine the comola nant. 
although improper, is not a ground of transfer, cspeaally wheq the case has reached a 
very advanced stage — Sujan Smgh v. /»« Lot 1917 PWR 29. 18 CrLT 690 See 
also Salag Ram v. Emp.. 38 CrLJ. 416 f418>. 167 JC 515, A.I.R. 1937 All 171. 

1937 ALR. 201, 9 R.A. 550. l\'hcre the Magistrate gave a proper wam'ng to counsel 
that he would have to bring the cross-examination to an end in a minute cr two but 
he did not, as a mailer of fact, stop cross-exam Ratio. 1 . there was no ground for 
transferring the case — rcra Chand, A.IR 1933 Afl. 949 ( 953), 1933 CrC 15SCL 



1720 


THE CODE OF CRIMINAL PROCEDURE ICiiAp. XLIV; 


But see 1'kj«/ v. Bupi Lai in Note 1372. TTie mere fact that the trial Magistrate 
Irequcnlly cross-examined the witnesses o! the complainant or disallo^vcd questions as 
irrelevant is no ground for a transfer of the case — Abdul Aziz v. Canesh, 25 Cr.LJ. 
1185, 82 I.C. 49, A.I.R. 1925 Oudh 52. A sritness who had been examined by the 
Police can reasonably be asked whether a particular version which he was giving in 
Court was given by him to the Police. The question would be perfectly relevant 
and legitimate. However, the rejection of the question cannot be a ground for transfer 
— lal Bahadur Raul v. Emp., 39 Cr.LJ. 527 (528), 175 I.C. 1I0.-4 B.R. 533, 10 R.P. 
581, A.I,R. 1938 Pat 238. The fact that when the Magistrate disallowed questions 
in cross-examination he made no note of the saiM on the record is no ground for 
transfer under this section — Dewan Singh v. Emp., A.IR. 1910 Lah. 527 (528), 42 
P.L.R. 589. 

A Judge or Mag'stratc who consdcnUously tries a case in a judicial proceeding 
has a legal duty to apply, to the best of his ability, the rules of evidence, as those 
rules are laid down in the Evidence Act. And his judicial duty is to exclude irrelevant 
evidence, whether in cxaminat:on-tn*chicf or in cross-exa-mination. The allowance or 
disallowance of questions by a Judge in pursuance of a judicial duty cannot ever 
by itself afford a ground upon which to base an application for a transfer of a case, 
unless it is either shown affirmatively that there exists some improper motive or unless 
upon the face of the questions themselves, disallowed or allowed as the case may be, 
the only possible inference must be that they have been allowed or disallowed for 
some ulterior and improper reason — U Saw v. The King, A.I.R. 1938 Rang. 455 (457), 
179 I.C, 72. 40 Cr.LJ. 162, 11 R.R. 293. 

The Additional District Magistrate of Rangoon was trying a case against the 
accused who was editor-in-chief of the “Sun". He made an application for transfer 
on the ground that the Additional District Magistrate, having been the object of an 
unfavourable comment by the “Sun” newspaper while Deputy Commissioner of Mying* 
yan. might harbour a resentment against him which would prevent him do.ng justice 
In the case. Held that this could not be accepted as a ground for transfer because 
there was no reason whatever to impute any suA frailty to the Nfsgisirate— t/ Saw v. 
r/ie Kirtg, supra. 

■ 'The fact that the Magistrate accepted the complaint at a late hour in the eming 
and issued warrant forthwith, or the fact that the Magistrate recorded statements of 
only one of the accused persons, or the fact that the complainant and the accased are 
both acquainted with the Magistrate who sometimes gets medical help from each, is not 
n sufficient ground for transfer — AliquUah, 1917 P.W.R. 13, 18 Cr.LJ. 719. ^Vhen a 
Case is adjourned, the Court can award costs of adjournment, whenever it th nks proper? 
and the passing of such order of costs against a party' does not disclose any prejudice on 
the part of the Mapstrate and is not a valid ground for the transfer of the case to 
another Magistrate — Ragkunandan v. Kamdin, 2 P.L.W. 218, 19 Cr.L.J. 6. 42 IC. 918. 
See also Ishar Singh v. Shama Dusadh, 38 Cr.LJ. 484 ( 486), 167 I.C. 831. 17 P.L.T. 
627. A.I.R. 1937 Pat. 131, 3 B.R 379, 9 RP. 449 IVhen the District Magistrate 
refuses to produce the papers called for by the defence on the ground that some are 
missing and others are conhdential, it cannot be said that the trial Court entertains 
any b as against the accused or that the accused should reasonably apprehended any 
such bas— BaJiir AH. 20 Cr.L.J. 609, 52 IC. 273 (Pat.). The mere fact that the 
Masistrate’s son is a pleader and that he has been engaged by the other side is no 
ground for granting a transfer to another Court — Peary Lai v. Puttan, 26 Cr LJ. 440, 
85 I.C 56. A.I.R. 1925 Oudh SIB' But wsc 29 CW.N. 648 and 27 Cr.LJ. 844 ated 
in Note 1376. 

That the Magistrate is himself unvrilCng to proceed with the case is certa'nly no 
reason tor removing the case Irom his file— FaJtiro v. Coma, 37 Cr.L.J. 861. 163 I.C. 694, 

13 N.L.J. 279 

An actmsed is not entitled to have his case transferred from the Court of a 
Magistrate who is seised of it merely because he dicoses to place a sinister interpietation 
on an innocent act, of the Magistrate. Otherwise,, an accused person endowed with a 
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suspidous nature make the administration of justice imposs.ble— L. Cauba, 
38 CrLJ. 955 (958), 170 I.C. 586, 18 Lah. 114, 10 R.L. 135, 39 P.L.R, 643, AI.R 
1937 Lah. 411. Any Magistrate who seeks inspiration from any Counsel for the 
Crown, even it he ke of the position of Government Advocate, or from any PoLce Officer, 
however highly placed he may be is unworthy of his office — Ibtd. 

Suppression of facts:-^Where the applicants induced the High Court to issue a 
rule by suppression of facts and by making certain allegations which were absolutely 
unfounded, the application for transfer was dismissed ana they nets ordered to pay 
costs of the Public Prosecutor under cL (6A) of this section— A6d«l/o/i v. Chandoomal, 
A.I.R. 1933 Sind 381, 35 Cr.L.J. 147, 146 1C. 586, 1933 CrC. 1337. 

Provocation to the Magistrate: — ^The method adopted by a counsel in 
attempting to provoke the Magistrate tr>'ing a case into some unguarded expression and 
then applj-ing for a transfer is a method which is neither in the interest of ekent nor 
m the interest of justice — Tara Ckand, A.I.R. 1933 AIL 949 (952), 1933 CrC. 1569. 

1380. Onus of proof; — ^The applicant who wants the transfer of the case on 
the ground of bias in the mind of the Magistrate mu^ ^uw the very clearest grounds 
for behevung that the Magistrate is likely to be prejudiced or influenced by an improjier 
motive m the dcasion of the case. In the absence of such ground it is hi^Iy improper 
to transfer a case from his Court and thus to throw a gratuitous slight upon the 
Magistrate — Shankar Abaji, 6 B.H.CR. 69; Vuhnu, Ratanlal 323; Canga D.n, 1887 
AWJ^. 139. When an application for transfer is objected to by the accused, the 
prosecution must bring forward the very best evidence to prove that a fair trial cannot 
be held in the district in uhich the case is ordinarily triable— A^otogopof. 6 Cal. 491. 

See Note 1386. 

Gause (b): — Smee the Code allows appeals and revision applicat-ons from 
convictions, and s.nce the verdict of the jury is not m all cases final, the High Court is 
loth to transfer a case to itself on the ground of any difficult question of law arising in 
the case. If the Loner Court errs m any point of 'aw. it can be set right afterwards by 
the High Court in appeal or revision, ^e Ameer Khan, 15 W.R 69 iper Phear, J.). 

1381. Clause (d)— Convenience of parties: — When all the acts consti* 
tuting the offence took place in Bombay, but the complainant chose to lodge his complaint 
m the Ratnagin Sessions Court and the accused also wi&hed to be tried there, the High 
Court ordered the trial to proceed before the Sess.ons Judge of Ratnagin — 2 Bom L R. 
394. In transferring a case no consideration sliould be had to the faa that by the 
transfer to a particular district the accused wjU have the benefit of a trial by a jury, 
where previously he had none The real question is that of convenience of parties — 
Durga Chatan, 8 Cr.L.J. 121, S CL.J 59. See also Lakihman, 55 Bom 576, IMl CrC. 
569 Where with reference Co a case which stood committed to the Court of Sess.on at 
Thana, the Government by a Notification directed that the case should be tried at Alibag 
by Mr. C., the Sessions Judge of Thana, and the accused appLcd to the High Court to 
have the case transferred to Thana on the ground of ccnvcruence of the parties and their 
mtnesses, held that the case should be transfeaed to the Sessions Judge s.iung at Thana 
In the interests of justice and the convenience ol parties, and the pouers of transfer vested 
in the High Court under sec 526 were m no way affected by the Notfication of the 
Local Covemment — Laksht^an Chav/i, 55 Bom. 576, 1931 CrC. 569 (578), 32 Cr.LJ. 
1147, 33 Bom-LR. 675, 134 IC 347, Ind. RuL 1931 Bom. 459. A.I R. 1931 Bom. 313. 
The convenience of defence witnesses when they are nmacrous will outweigh the come* 
mcnce of the prosecution witnesses cspcaally when they are few, and a transfer w.lj be 
directed to suit the convenience of the former — Ratanloi 927 The convenience of the 
accused has to be considered rather than that of the compla.nant, (or transferring a 
—Lofton Lai v. Copal, 27 Cr LJ. 563. But when the convenience of the comp’j nani or 
witnesses is not concerned, the case wiU not be transferred (or ihe sole convenience of 
the accused — Chulam Kadcr, 20 SL.R. 310( 27 CrXJ. 1261. The fact that an accu' 
person and bis defence witnesses reside at a constdaaUe distance from where thc'' 
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being tried is ordinarily no ground for transfer. But ^vhere it be highly incon- 
venient and risky lor the applicant to appear either as an accused person or as a ■witness 
in a certain district, the case should be transferred to the district where the accused and 
his witnesses reside— Sa/h/wri v. Muhammad Sidik, 36 CrX J. 869, 155 I.C. 1010, A I.R. 
1935 Smd 68. A transfer will be allowed Irom one Court to another, where the accused 
are residents within the jurisdiction of the latter Court, and all the witnesses belong to 
the same place, so that it will be conducive to the convenience of parties if the case is 
inquired into in the latter place— Bawi v. Lakshmi, 45 All. 700 (701), 25 Cr.L.J. 72. 
The High Court transferred a case from one subdivision to another subdivision where 
both the complainant and the accused lived in the latter place, but on this understanding 
that the accused roust not ask for a de ttava trial, and that the evidence recorded by the 
Magistrate of the former subdivision should continue to be the 'evidence in the case— 
Hari Kishen v. Polo Ram, 27 PX.R. 6(M, 28 Cr.L.J. 233 (234). Where a case has pven 
rise to communal feeling to such an extent that one of the parties find it diflicuit to 
pursuade his witnesses to appear In Court, owing to the fear that they might render 
themselves liable to injury at the hands of the members of the opposite community, it 
IS desirable that the case should be transferred to some other locality— Ba/im, 8 Pi.T. 
153, 27 Cr.LJ. 1391. 

1382. Clause (e) — ^'Expedient for the ends of justice**: — iVTien a Magis- 
trate who had sdsin of the case did not know English and there was a large amount of 
evidence oral and documentary in English in the case, a transfer was necessary in the 
interests of justice— A/o/iammad v. AH Raza, 16 CrXJ. 73, 26 I.C. 665 (AH.). But the 
fact that the hfaglstrate was not well versed in Tclegu and Sanskrit in which a book 
produced in evidence was written is not a ground of transfer, because it is a difhculty 
which is of common occurrence— reiutoreju-ora Sasiti, 35 Mad. 739. 

Unnecessary delay in the disposal of a petty case is a good ground for transfer— 
Mongalam v. Abdul. 2 Weir 679; Covind Sakai, 12 A.LJ. 262, 15 Cr.L.J. 363 ( 364). 

I It is inexpedient to transfer a case when it is ttiature for judgment: unless it be for 
purely administrative reasons— Paktra v. Coma, 37 Cr.I...J. 861, 163 I.(i 861, 18 NXJ. 
279. But Me Sikandar LaJ, 10 Lah. 778, 30 CrXJ. 129 in Note 1371. 

The fact that the accused is an acquaintance of the Magistrate, and that it would 
be in the interests of justice if the trial were held by a stranger Magistrate who knew 
nothing about either party, is not a ground of transfer — Mewa Rom v. Narairt, 16 A.LJ. 
490, 19 Cr.LJ. 702, 46 I.C. 158. 

The general principle that it is desirable that a Magistrate who has heard the greater 
part of a case should conclude it, should not be allowed to outweigh the prejudice and 
loss likely to result to the accused by acceding to the transfer of the case to a different 
district where the Magistrate, who Iieard .the case, was transferred — TaracJiand, 36 
Cr.LJ. 1495, 158 I.C. 964, A.I.R. 1935 Smd 197, 1935 Cr.C. 1062. See also Murusappa, 
ated in Note 1390. 

While it is true that convemence and expedition are factors to be considered in 
the trial of a case, it must be remembered that beyond even these considerations is the 
even more important consideration that justice should be done, and the necessity for 
expedition should not be allo'wed to deprive the accused of a reasonable opporturuty 
to call evidence in defence on a charge of an offence of which, at the outset of the 
proceedings, he had no knowledge he would be called upon .to meet — /ashanmat /. 
Gulra/ani v. Emp., 40 Cr.LJ. 818 (822), 183 I.C.619,.12 RS. 64, A.I.R. 1933 Sind 222. 

IVhere the committing Magistrate has not sufficiently appreciated the responsibility 
that rests upon him under section 495, Cr. P. C, and has permitted an advocate 
privately engaged by the complairumt to conduct the prosecution in a case under 
section 302, I. P. C., it is expedient in the interests of justice that the case should be 
transferred from the Court of the committing Magistrate — Ahmed Mahomed v. Emp., 
A.I R. 1940 Smd 220, I L.R. 1940 Kar. 482. 

Communal dispute: — \Vhere the case was relating to a dispute between Hindus 
and Mahoraedans in respect of a mosque or graveyard, it is desirable that the case should 
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be tried by the District Magistrate or some other European Magistrate— iiToder Baksh v. 
Sundar Lot, 1915 PLR. 127, 16 Cr.Lj. 213; Mangat, 87 I.C. 976, A.I.R. 1925 Lah. 626, 
26 P.L.R. 267, 26 Cr.LJ. 1056; HanTisAeit v. Allah Baksh, 28 Cr.LJ. 588, 102 I.c! 
556, AIR. 1927 Lah. 520, 8 A.I.CrR. 260; Naud Kishore, 102 I.C. 556, AI.R. 1927 
Lah, 520, 28 CrL.J, 588. But see Cowardhan v. Abbas AH, 1900 CrC. 176 (178) 
AI.R. 1930 Lah. 168, 121 IC 374. 31 Cr.L.J. 257. 13 A.ICrR. 347 and Pandutani 
Kiiskna, 28 CrLJ. 898, 105 I.C. 226, 10 NXJ. 184, A.1R. 1928 Nag 21, 9 A.I.Cr.iL 
49, where it is said that Courts should not be influenced by general allegations regarding 
the so-called communal feelings and cases should not be transferred on the baas of such 
allegations, because an intolerable position would arise if it were open to any accused 
person in a case of communal or quaa-communal nature to obtain a transfer of a case 
flora the Court of a Hindu Magistrate, merely because the accused is a Mahomedan 
t'iee versa. The Allahabad High Court holds that m cases where communal interests 
are m\ol\ed, a transfer should be granted with considerable hesitation. In such cases 
the matter is not to he decided in the abstract whether a Hindu or a Mahomed 
Magistrate would deal with the matter impartially or not. The question always w Id 
be whether through some error or ualortunate incident the Magistrate has bdiav d ^ 
way to give legitimate ground for fear to any party or the other— CAoiio lor/ a r" f 
606. 31 Cr.L.J. 555. See also Dkagwan Das. 22 A.LJ. 1103. R is no ground fo^’^' 
transfer of a case from the Court of a Hindu or Muhammadan Magistrate to ihat^ f ^ 
European Magistrate merely because the parties belong to different rtJiriona 
dispute is of a communal or quasi-communal nature In order to obtain at ^f. 
must be shown that there is a reasonable apprehension m the mind of 
applying for it that he will not get a fair tnaL TTus is a question to be dttem ^ 
case and is not one to be decided by any general rule— No/ftK v. /e/f 
624, 148 I C 201, A.I R. 1934 Lah. 73, 1934 CrC 140 Cr.Lj. 


Ordinanly, it is not a correct proposition that merely because the cat* • 

Hmdus and Mahomedans, cither a Hindu or a Mahomedan q. ^ 
ipso facto debarred from heanng it But where the petitions for transf ** 

tunately given the communal aspect of the case an importance which ii tinfor* 
deserve on the merits, it is useless to shut one's eyes to Uie fact Uiat^K 
has cropped up and become a prominent rssue and it is dcsirabjg 9««lion 

ever) body concerned to transfer the case— Amba Parshad v "'ifrcsts of 

Lah. 706, 178 I.C 507, 40 Cr.LJ 79. A.I.R. 1938 

A Magistrate is not barred by reason of belonging to one comm 
from trying cases between members of those two communities. Rm other 

finds Itself placed in such a position, it is incumbent upon ^ ^^ffistrate 

greatest uct and discretion in handling the case. Where he commits ^ ®*crcise the 
so as to give nse to an apprehension in the imnds of petitioners i}i!r°i.* P‘‘occdure 
get an impartial trial, the case should be transfened — Lai Smih ^ would not 

888, 177 IC. 507, 40 P.L.R. 505. 11 RL 3M. AIR. 1938 Lah. ^9 Cr.Lj. 

1383. Clause (ii) — "From a Criminal Court subord':- 
rity^’. — ^The High Court has no jtmsdiction to direct the tran^fc, of ** **• QUtho- 

not subordinate to its jurisdiction. Sec. 185 docs not empower sueff ® Court 

the High Court at Madras has no power to transfer a case fr ^ * ^^^nsfer. Thus, 
Presidency Magistrate of Bombay to the Court of the Prcsidcncvx? ^urt of the 
—Mahomed Chouse v. Nathu. 40 Mad. 835. 18 Cri J. ‘^Pslrate at Madras 

The Courts of the District Magistrate and Sessions Judge of n 
nate to the High Court of Madras, and the High Court can are subordi- 

before those Courts— Sco/r v Piekctts, 9 Mad. ^6. The Perim^^ fa^s pending 

Court of the Cantonment Magistrate at Secunderabad are abjcri ^lirt and the 
Court, and that High Court can transfer any case pending the Bo.-nbay H;£h 

ether Court of equal or supenor junsdictjon— .t/angcl Tckeha^ Courts to aof 

9 Bom. 333. ’ 274; Eduordf' 

In an Allahabad case it has been held that powers r.j * 

be exexased to transfer a proceeding pending in one Pa-rv^^ scct'on 

Court ronsO‘‘'' 
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under the provisions of the United Provinces Act VI of 1920 to another— Saf Naroin 
V. Sar;w, 46 All. 167 (168, 169), In this case, Kanhaiya Lai, J., is of opinion 
that the High Court cannot transfer a case from one village Panchayat to another 
under the provisions of this section, but it can do so under section 22 of the Letters 
Patent — Ibtd {p. 170). In a later case of the same High Court, however, it has been 
laid down that as Panchayat Courts arc Criminal Courts, the High Court has jurisd.ction 
to transfer cases pending before a Panchayat Court— Bosdeo v. Baifa!, 49 All. 1B8, 28 
CrX.J. 94. In this case the learned Judge did not enter into the question whether the 
Panchayat Courts were subordinate to the Court. 

1383A. Clause (iv): — ^Tliis jurisdiction clearly covers both classes of cases, 
that is, cases ctclusivcly triable by a Court of Session and also cases not exclusively 
triable by such a Court. It follows that the Legislature contemplated that for the ends 
of justice a case of the latter description may forthwith be ordered by the High Court 
to be comrwUed to a Court of Session for trial — Bi>i/j«|, 35 Cr.LJ. 928 (930), A.I.R. 
1934 Oudh 220, 149 I.C. 235, 11 O.WJ4. 780. 1934 Cr.C. 1018, A.LR. 1934 Oudh 349. 

1384. To what Court case may be transferred: — The transfer must be 
from one Court to anolker Court. Therefore, the High Court cannot transfer a case 
from the file of one Presidency Magistrate to another, both being Magistrates presiding 
over the same Court — Afurugesa StudaUat, 13 ML,J, 69. In Venkatesuiara Sastri, 35 
Mad 739, however, the High Court transferred a case from the file of a Chief Presi- 
dency Magistrate to the file of another Presidency Magistrate. 

The transfer must be to a Court of competent authority and of equal or superior 
Jurisdiction. ^Vherc the High Court directed the District Magistrate to transfer a case 
(under sec. 107) to another Magistrate, and the District Magistrate transfened the case 
to a 2nd Class Magistrate, the transfer was illegal because the 2nd Class Magistrate was 
not competent to hear the case under sec 107, and also because he was of inferior 
jurisdiction to the District Magistratc^de^md Sokai, 37 All. 20. The transfer should 
have been made to a First Class Magistrate as m Munno, 24 All. 151. 

In selecting a Court to which the case is to be transferred regard must be had to the 
gravity of the offence. Where a case under sec 211, I. P. C., was transferred from the 
Court of a Joint Magistrate to that of an Honorary Magistrate with first class powers, 
where the case remained pending for four months, it was held that the case, being of a 
serious nature, ought to have been transferred to the Court of Session or to the Court 
of a more experienced Magistrate — Magan Lai v. Canesh, 16 AX.J. 294, 45 I.C. 515, 
19 Cr.L.J. 6U. 

As for transfer of any preventive proceeding, from one district to another see 
Note 277A. 

Power of Court to which case is transferred See Note 606 under sec. 192. 

1385. Sub-section (3) — *A party interested^: — Ordinarily, the only per- 
sons who arc recognised by the Code as parties to a criminal case are the persons who have 
the right to control the proceedings: these arc the Crown, the accused and the parties 
engaged in conducting certain proceedings within' the meaning of this Code. The Code 
docs not recognise a private prosecutor, who is a complainant, as a party to the case, 
and he, consequently, is not competent to apply, for a transfer as a party interested— 
famuna v. Rudra Kumar, 4 P.L.J. 656. 20 CrXJ. 648 (per MuIIick, J.). But Jwala 
Prasad, J. held in this case that the person at whose instance a criminal case is lodged 
(ie., the complainant) is a person interested in the prosecution and is entitled to apply 
for transfer but his rights are subordirrate to those of the Crown? that is, if the Public 
Prosecutor or the person who is conducting the case on behalf of the Crown is unwilling 
to have the case transfened, the private prosecutor has no right to get the case trans- 
ferred, The opinion of Jwala Prasad, J has been followed in a recent case of the Patna 
High Court in Sheodhori v. Jhingur. 7 PXT. «, 88 IC. 993, A.IR. 1925 Pat. 818, 

28 CrLJ. 1249s by the Lahore High Court in Bagh Alt v. hid. Din, 6 'Lah. 541, 27 
P.LR. 80, 27 CrL.J. 411, 93 I.C. 75,-AI.R. 1926 Lab. 156i and by the Allahabad High 
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Court in Abdut Naseer v> Emp . 39 CrX J. 33, 171 I C. 934, A.I.R, 1937 All. 664, 
1937 AL.J. 845. 10 RA. 349. 1937 ALR. 919, 1937 ACr.C. 117, 1937 A.W.R. (HC) 
729. The express on “party interested” does not necesoarily mean the complamant but 
may include a police informant. Moveover, where the conduct of the rase is in the 
hands of the Public Prosecutor, and there is a osnflict between the Public Prosecutor 
and the partv interested, the right of the former must prevail — Rajagopal v Narayan, 
57 ML.J. 547, 1929 Cr.C 612 (S13). 2 M.CrC. 199, 30 ML.W. 640, 120 I.C. 
so, 30 Cr.LJ. 1163. In a charge nhidi is instituted on a Police report and in 
which the prosecution is in the hands of the Public Prosecutor exceptionally strong 
grounds would have to be shown before the High Court wrould exercise its power of 
transfer. at the instance of a private complainant when the responsible authonties are 
satisfied that there is no ground for withdrawing the case from the Court which is 
hearing \t~Bfi-k Chand. 27 Cr L J 454. 93 I C 246, A I R 1926 All. 307; Sardar Shah 
V. Gurdit S-ngh, 36 Cr L.J. 222, 152 I.C. 1053, 35 P.L R. 567, A I R. 1934 Lah 612, 
1934 Cr.C, 942. But the first infonnant has loeu$ standi to mak e an application for 
transfer even in such a case — Sardar Shah v. Cujdtl Singh, supra. 

A person who makes a report to the Police of a certain offence is a person who is 
interested in the prosecution which may be started by the Police within the meaning of 
cl. (3) and cl. (8) of this section. He, therefore, has locus standi to make an anpl cation 
for a transfer under th's section Where such afl application is opposed on behalf of 
the Crown and there is thus a conflict between the Crown and the applicant, the rights 
of the anplicant must be subordnaie to those of the Crown because the Crown is 
responsible for the prosecution— Ntfsm v. Emp, suprat Dhana, 39 CrLJ. 853, 
177 IC. 187. 40 PLR 463, 11 RL. 274. AIR. 1938 Cal 569 

One of the injured persons may perhaps be regarded as a complainant though the 
case is a cognizabie one and is entitled to apply for transfer under this section— Ofwna, 
supra. 

A person alisging himself to be the compbinant. but who in fact is not the com* 
plainant and from whose hands the prosecution has been taken away by the order of the 
Magistrate, ts not a party interested within the meaning of this section — Cart/un, 5 
BomLR 859. 

Under sec. 195 as amended tn 1923. it is no longer open to a private person to take 
proceedings in respect of offences mentioned in that sectioni a private person may move 
the Court, but it is for the Court to decide whether to take proceedings or not A 
person mov.ng the Court to take action under sec 195 cannot therefore be considered to 
be a person interested, and has no locus standi to apply for a transfer of the case — 
Ram Sarup v Mahomed Mekr, 31 PLR 840, 31 CrLJ. 1174. 

Own initiative: — So far as the transfer of cases is concerned, however, the powers 
of the High Court are wide The High Court can of its own motion under sub-sec. (3) 
transfer a cases it can, if it thinks proper, act upon the application of a witness and 
would certainly do so if it was satisfied that the process of the Court was be ng abused, 
that the proceedings were sham or bogus proceedings instituted or continued for some 
ulter’or purpose for a purpose not witbm the intention and pro\nsions of the releswnt 
sections of the Code. But where no useful purpose, public or private, would be served 
by the transfer of the case nor is there any reasonable ground for apprehension on the 
part of the applicant that the Magistrate will not deal fairly and honestly in his final 
order with the questions under the provisions of the Cr P. Code before him for decision, 
the case should not be transferred — Om Rodhe v. Emp , 40 Cr L J. 803 ( 804), 183 LC 
460, 12 R S. 55, A.I R. 1939 Sind 238. 

1386. Sub'secUon (4) — Mode of roakinj an application for transfer: 

Every person, whether accused or not except the Advocate-General, who makes the 

appr cation under this section must support his application by an affidavnt-^adojAra, 
34 CrL.J. 1035. 45 I.C 445. A.IR. 1933 Nag. 201. 1933 CrC "97. 29 NX.R. 333. 
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Rang. 454 (456). 178 I.C. 942, 40 Cr.LJ. 154; 11 R.R, 287. An application for transfer 
should be made by motion supported by affidavit or afErmation and not by a letter 
addressed by the Sessions Judge to the High Court — Zahituddin, 1 Cal. 2195 Abdool 
Sobhan, 8 Cal. 63; Ahmed Baksh, 1894 A.W.N. 154. An application for transfer which 
is not supported by an affidavit, cannot be entertained— U;ogar Stnih. A.I.R. 1936 Lah. 
356. 37 P.L.R. 80, 37 Cr.LJ. 510, 161 I.C 921, 1936 Cr.C. 297. An application for 
transfer should not be made by 3 mere written statement prepared by Counsel 'but 
should 'be made by an application supported by affidavit or ' by a properly verified 
petition— Amrito Lai v. Lociman, 1891 A.\VJ4. 37. 

Affidavit: — When the transfer is asked for on the ground that the appellant wishes 
to call the Magistrate as a witness, the application must be supported by an affidavit 
showing that the ewdcnce required from the Magistrate is relevant and material— 
Ntzam Ahmed. 1886 A.W.N. 257. 

The Madras High Court holds that an application for the transfer of a criminal 
case by the accused is a criminal proceeding vrithln the meaning of sec, 5 of the Indian 
Oaths Act, and no oath can be adirunistered to the accused. Therefore no affidavit can 
be put in by the accused person. H any affidavit is put in, it is a nullity, and the 
accused cannot be con\icted for any false statement contained therein— Rdmaiwoffn'. 
I We'ir 176. This is also the \iew of the Allahabad High Court; see Barkat, 19 All. 200; 
Bindealm, 28 All. 331 and Matan, 33 All. 163. But in ChuJam Afuhammad, 3 Lah. 46, 
23 Cr.L.J. 399, 67 I.C. 351, AI.R. 1922 Lah. 113, it has been held that the affidavit 
is not a niillliyi the provision in see. 342 (4) that no oath can be administered to an 
accused has reference only to the statement made’ by him during his atamination under 
that section; it does not preclude him from 'making an affidavit in support of his 
appUution under sec. 526. See also Sadosftco, supra. 

•' See sec. 537 and the notes thereunder. 

Counter-affidavit by District Magistrate:— When an application for transfer 
is made on, the ground of partiality of the Magistrate before whom the case is pending, 
it is highly improper .for the District Magistrate to make an affidavit swearing as to the 
Impartiality' of that Magistrate — Pendurani. 25 Bom. 179. 

• • •Explanation'of'the-Magistrate: — -The High Court has power to call for a 
report from the Magistrate regarding the allegations made in the affidavit in support 
of an appLcation for transfer although there is no provision for it in the Cr. P. Code. 
Such report is not made m a judicial capacity. It is in essence a report of an adminis- 
trative diameter and. can be contradiaed by the affidavit ol the parties. It can even 
be disbelieved for sufficient reasons— Anantftaeftarior v. Etnp., T937 M.WJ4. 328. 

As a matter of practice the best course to adopt is that when an application for 
transfer is made, the Judge from whose Court the transfer is sought to be obtained 
should be given an opportunity of instructing the Government Advocate on the matters 
raised in, the affidavits, but any formal explanation which is subsequently incorporated 
in the proceedings is not desirable — Biahmaya v. The King, A.I.R. 1938 Rang. 442 
(443). 179 I.C. 783, 11 R.R. 347, 40 Cr.LJ. 265, 

'Where in more than one paragraph of their petition for transfer the petitioners 
stated that the Magistrate, was intimate with M and in the explanation submitted by 
him the Magistrate said that “what the petitioners believe is not evidence” and “purely 
dinjectural and^db hot admit of any discussion", it would have been much more 
•satisfactory if thc-Ma^strate had denied Ms intimacy mth M if_that uirimacy were 
not a fact— Bindcs/iii'aj’f Mtssir v, Emp., 39 CrLJ. 517, 175 I.C. 49, 4 B R, 519, 
20 R.P. 571, 1938 P.WJ4. 518, ALR: 1938 P3l.'376. 

Sub-»eclian' (5) — Compensation: — Tlus sub-section as -wdl as sub-section 
(6A) has been amended by the Cr. P. Q Amendment Act, XXI of 1932; the main 
amendment being the Substitution of the word "compensation’’ for "costs”. TTie reason 
is thus stated: "Applications in the High Court are opposed usually by or on behalf of 
the Legal Remembrancer.-who is paid by salary and not by fees, which makes it difficult 
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to assess his reasonable expenses incurred in opposing the application (see the judgment 
of Lort \VllliaiQs, J. in Neamat Sha, 59 Cal. 481). The amendments made in sub* 
Sections (5) and (6A) are aimed at meeting this enticism” — Stalentent of Objects and 
Reasons (Gazette of India, 1932, Part V, p. 198). 

Costs of transfer: — '^Vhen the case is transferred at the instance of the accused, 
he will be ordered to pay all the complainant's costs incurred before the Magistrate from 
vvhose file the transfer was ordered — Gitish Ckandra v. Chandramoni, 8 C.W.N. 589. 
In Khetu v. Mohim Nath, 8 CWJI. 75, the Crown bore all the expenses of the 
Complainant’s witnesses. 

Sub-section (6A) : — ^This sub-^tion has been added by the Amendment Act 
of 1923 to prQ\-ide a safeguard against frivolous, vexatious or dilatory applications 
“We recogmse that the proviaons of the section, as they stand, have lent themselves 
to gross abuse, and therefore we feel that great safeguards are necessary. For these 
reasons, the new sub-section (6A) enables the High Court in cases where it is of 
opinion Chat the application was frivolous or vexatious, to award such amount by way 
of reasonable costs in the High Court and Court below as it thinks fit” — Repoti of the 
Joint Committee (1922). By the Amendment Act of 1932, a Tna^imum limit (Rs. 250) 
has been fixed to be the amount of compensation that may be awarded. 

The words "any person who has opposed the application” are comprehensive enough 
to include the Croioa or the Local Government. The words also include any private 
individual who has an interest in the subject-matter of the complamt, as also all or any 
of the accused persons — Kanver Sen, 52 All 263, 1930 A.LJ. 209, 1930 Cr.C. 319 
(321, 322). 

Where an application for transfer has been made without any justification, is not 
supported by any good or cogent reason and is found to be vexatious and made with the 
view of causing delay or otherwise hindenng the course of justice, an order should be 
made under this sub-section for payment of costs by the applicant— Sudoskeo. 34 Cr L J. 
1035, 145 IC. 445. AI.R. 1933 Nag 201, 1933 CrC 97. 29 N.L.R 338 Where the 
petition for transfer contained allegations attributing to the trying Magistrate remarks 
which, if true, would undoubtedly render him unfit to be a person to continue to exercise 
judiaal functions and also statements regarding the Magistrate’s conduct of the proceed- 
ings which, if believed, would cast sepous reflection on the Magistrate’s ability to preside 
over a criminal trial, the High Court assessed the compensation at the maximum amount 
allowable under this sub-section — Kali Charan. 35 Cr.L.J 1056, 150 I.C. 79, A.I.R. 
1935 Pat 120, 

1387. Sub-section (8) — Change in the law:- — Sub-scctions (8) and (10) 
and the Explanation to sub-section (9> are the result of an amendment made by the 
Cr. P. C. Amendment Act, XXI of 1932. Sub-section (8) prei.nously (as amended in 
1923) stood as follows : — 

“(8) If, in the course of an Inquiry or tnal or before the commencement of the 
hearing of any appeal, the Public Prosecutor, the complainant or the accused notifies to 
the Court before wWeb the case nr appeal is pending his intention to make an application 
under this section in respect of such case or appeal, the Court shall adjourn the case or 
postpone the appeal for such period as will afford a reasonable tim>» for the application 
-to be made and an order to be obtained thereon.** 

The subject-matter of tins sub-section has now been di\-ided into two sub-sections, 
(8) and '(10), of which sub-sec. (8) provides for an adjournment during the inqmiy 
or tnal, and sub-sea (10) refers fo the appellate staga 

The main changes are the following ; — 

Firstly, the application for adjoununent. during an inquiry or trial must be 
before Ike defence closes tts case. Fonnerly, this could be done at any stage during 
the inquiry or tnal. "We recognize the necestity of greater safeguards against the abuse 
of the section than those now existing. We think that provnsion should be made for a 
compulsory adjounuaent if a party notifies hi$ mtention to move for a transfer at any 
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Rang. 454 (456), '178 I.C. 942, 40 Cr.LJ. 154; 11 R.R. 287. An application for transfer 
should, be made by motion supported by affidavit or affirmation and not by a letter 
addressed by the Sessions Judge to the High Court — Zakhuddin, 1 CaL 219j Abdool 
Sobkan, 8 Cal. 63} Ahmed Baksh, 1894 A.WJ^. 154. An application for transfer which 
is not supported by an affidavit, cannot be entertained — Ujagar Singh, A.I.R. 1936 Lah. 
356, 37 P.L.R. 80, 37 Cr.L.J. 510, 161 I.C. 921, 1936 Cr.C. 297. An application for 
transfer should not be made by a mere written statement prepared by Counsel 'but 
should 'be made -by an application supported by affidavit or 'by a properly verified 
petition — Amrita Lai v. Lacbman, 1891 A.\VJ4. 37. 

Affidavit; ^When the transfer is asked lor on the ground that the appellant vrishes 

to call the Magistrate as a witness, the application must be supported by an affidavit 
showing that the evidence required from the Magistrate is relevant and material— 
Nimm A/imrd, 1886 A.W.N. 257. 

The Madras High Court holds that an application for the transfer of a criminal 
case by the accused is a criminal proceeding within the meaning of sec. 5 of the Indian 
Oaths Act, and no oath can be administered to the accused. Therefore no affidavit can 
be put in by the accused person. If any affidavit is put in, it is a nullity, and the 
accused cannot be convicted for any false statement contained therein — Ramasu/ami, 
1 Weir 176. This is also the vdew of the Allahabad High Court; see Barkat, 19 All. 200; 
Bindeshri, 28 All. 331 and ^^alan, 33*A1L 163. But in Chulam Muhammad, 3 Lah. 46, 
23 Cr.L.J. 399, 67 I.C. 351, A I.R. 1922 Lah. 113, it has been held that the affidavit 
Is not a nullity; the provision' in see. 342 ( 4) that no oath can be administered to an 
accused has reference only to the statement made* by him during tus examination under 
that section; it does not preclude him from'making an affidavit in support of his 
appliution under sec. 526. Sec also Sadajheo, supra. 

’ See sec.' 537 and the notes thereunder. 

Counter>affidavit by District Magiatrater—r^fin an application for tranrier 
Is made on, the ground of partiality of the Magistrate before whom the case is pending, 
It is highly improper .for the District Magistrate to make an affidavit swearing as to the 
Impartiality' of that T^Iagistrate— Pandiirang, 25 Bom. 179. . . 

. • 'Explanation of-the Magistrate: — The High Court has power to call for a 
repwrt from the Magistrate regarding the allegations made in the affidavit in support 
of an appLcation for transfer although there is no provision for it in the Cr. P. Code. 
Such report is not made in a judicial capacity. It is in essence a report of an admims- 
trative character and'Can be contradicted by the affidavit of the parties. It can even 
be disbelieved for suffKient reasons — Amnthachaxiat v. Bmp., 1937 M.WJ'4. 328. 

As a -matter of practice the best course to adopt is that when an application for 
transfer is made, the Judge from whose Court the transfer is sought to be obtained 
should be given an opportunity of instructing the Government Advocate on the matters 
raised in the affidavits, -but any formal explanation which is subsequently incorporated 
in the proceedings is not desirable — Brahmaya v. The King, A I.R. 1938 Rang. 442 
(443) , 179 I C. 783, 11 R.R. 347, 40 Crl.J. 265. 

'Where in more than one paragraph of their petition for transfer the petitioners 
stated that the Magistrate, was intimate with M and in the explanation submitted by 
him the Magistrate ^id that "what the petitioners beh'eve Is not evidence" and ‘‘purely 
conjectural and do not admit of , any discusdon", it would have been much more 
■satisfactory if the^Ma^drate had denied his intimacy with M if .that intimacy were 
not a fact — Bindeshwan Missir v. Emp., 39 Cr.LJ. 517, 175 I.C 49, 4 B.R. 519, 
10 R.P. 571, 1938 P.W.N. 518, A.I.R: 1938 Pat '376. 

Sub-section (5)— Compensation:— Tliis sub-section as well as sub-section 
,(6A) has been amended by the Cr.'P. C Amendment Act, XXI of 1932; the main 
amendment being the substitution of the word "comp'ensation’’ fof "costs”. The reason 
is thus stated;' "Applications' in the Hi^ Court are opposed usually by or on behalf of 
the Legal Remembrancer "who is paid by salary and not by fees, which makes it difficult 

/ 
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to assess his reasonable expenses incurred in opposing the application (see the judgment 
of Lort IVilhams, J In Neamat Sha, 59 CaL 481). The amendments made in sub* 
sections (5) and (6A) are aimed at meetmg tins cnUdsm" — Statement of Objects and 
Reasons (Gazette of India, 1932, Part V, p. 198). 

Costs of transfer: — ^Vhen the case is transferred at the instance of the accused, 
he will be ordered to pay all the complainant’s costa mcurred before the Magistrate from 
whose file the transfer was ordered — Chish Chandra v. Chandramoni, 8 C.WJ4. 589. 
In Kkelu v. Mohim Nath, 8 CWJ4 75, the Crown bore all the expenses of the 
complainant’s witnesses. 

Sub-section (6A): — ^Thls sub-section has been added by the Amendment Act 
of 1923 to provide a safeguard against frivolous, vexatious or dilatory applications 
“We recognise that the provisions of the section, as they stand, have lent themselves 
to gross abuse, and therefore we feel that great safeguards are necessary. For these 
reasons, the new sub-section (6A) enables the High Court in cases where it is of 
opinion that the application was frivolous or vexatious, to award such amount by way 
of reasonable costs in the High Court and Court below as it thinks fit" — Report of the 
Joint Committee (1922). By the Amendment Act of 1932, a maximum limit (Rs. 250) 
has been fixed to be the amount of compensation that may be awarded. 

The words "any person who has opposed the application" ate comprehensive enough 
to include the Crouin or the Local Government. The words also include any private 
individual who has an interest m the subject-matter of the complaint, as also ^1 or any 
of the accused persons— Sen, 52 All. 263, 1930 A.LJ. 209, 1930 Cr.C. 319 
(321, 322). 

^Vhere an application for transfer has been made without any justification, is not 
supported by any good or cogent reason and is found to be vexatious and made with the 
view of causing delay or otherwise hindering the course of justice, an order should be 
made under this sub-section for payment of costs by the applicant— Scdfii/ietf. 34 Cr.LJ. 
1035, 145 IC. 445, AI.R 1933 Nag 201, 1933 Cr.C. 97. 29 NLR. 338. ^Vhere the 
petition for transfer contained allegations attributing to the trying Magistrate remarks 
which, if true, would undoubtedly render him unfit to be a person to continue to exercise 
judicial funcuons and also statements regarding the Magistrate’s conduct of the proceed- 
ings which, if believed, would cast senous refiection on the Magistrate’s ability to preside 
over a cnrmnal trial, the High Court assessed the compensation at the TnaTimum amount 
allowable under this sub-section — Kali Charan, 35 Cr.LJ. 1056, 150 I.C. 79, A.I.R. 
1935 Pat 120. 

1387. Sub-section (8) — Change in the law; — Sub-sections (8) and ( 10 ) 
and the Explanation to sub-section (9) are the result of an amendment made by the 
Cr. P. C. Amendment Act, XXI of 1932. Sub-section (8) previously (as amend^ in 
1923) stood as follows : — 

“(S) If, in the course of an inquiry or trial or before the commencement of the 
hearing of any appeal, the Public Prosecutor, the complainant or the accused notifies to 
the Court before which the case or appeal is pending his intention to make an application 
under this section in respect of such case or appeal, the Court shall adjourn the cav^ or 
postpone the appeal for such penod as will afford a reasonable time for the application 
to be made and an order to be obtained thereon." 

The subject-matter of this sub-section has now been divided into two sub-sections, 
(8) and (10). of which sub-sec. (8) provides for an adjournment during the inq-airy 
or trial, and sub-sec. (10) refers to the appellate stage. 

The main changes are the following : — 

Firstly, the application for adjournment, during an inquiry or trial must be 
before the defence closes cfj coie. Fonncrly, this could be d^e at any stage during 
' the inquiry or trial. “We recognize the necessity of greater safeguards against the abuse 
of the section than those now existing. We that provision should be made for 
compulsory adjournment if a party notifies his lateDtica to cove fer a transfer *'• 
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time before'the arguments begin, that is to say, at any time before the defence closes its 
case"— Report of the Sekef Committee (Gazette of India. 1932, Part V,- p. 199). 
But Mohammad Noor, J., obaen’ed ; “The learned Magistrate has inwted this Court 
to express its opinion whether an aj^lication for adjournment under sec. 526 is enter- 
tainable after the defence witnesses have been examined but before the close of the 
argument. I do not tWnk I am called upon to decide this point in this case as it does 
not arises any expression of my op.nion wll be purely obiier dictum. It may, however, 
be sa.d with some justification that jf the defence argument has not concluded, the 
defence case has not been closed, I am not prepared to say that there cannot be a 
case in which the accu«d cannot justly say that the Court became prejudiced during 
the hearing of the argument"— /sAar Smgft v. SAama Dusadh, 38 Cr.L.J. 484 (487), 
167 IC. 881, 17 P.L.T. 627. A.I.R. 1937 Pat. 131, 3 B.R 379, 9 HP. 449. 

Secondly, the applicant is now required to execute a bond. ' This provis'on is 
added as a check upon applications not made hona fide. “We recognize that the power 
at present enjoyed of paralysing the action of the Court by repeatedly notifying an 
intention to make an application, sometimes without any Intention of following up the 
notification with an application, must be checked’’— Rc^or/ of the Select Committee. In 
the case of Neamat Shah, 59 Cal. 481, 35 C.WN. 1112, 1931 CrC. 810. Lort Williams, J. 
criticised the old sub-section (8) with the following remarks: “The portion created by 
sec. 526 f8) Is truly amazing one effect being that no accused person can be convicted 
except with his own consent. No discretion Is gix'cn to the Court by the section. If 
the accused notifies his intention to make an application to the High Court for transfer, 
the trial must be adjourned immediately. There is no limit to the number of such 
notifications which may be given during the course of any trial." 

Thirdly, the proviso to sub-s^ion (8) has been added as an add<tiona] safeguard 
against several applications by several accused. Lort W'llliams, J, observed In the 
Calcutta case cited above: The abuse of proce» which sub-section (8) makes possible 
may be aggravated to any extent, when there Is a joint trial, and each accjsed person 
Is represented by a different pleader.” The Select Committee has accordingly added the 
proviso with the following remarks: “We have accordingly provided that when once 
a party has secured an adjournment, the Court shall not be bound to adjourn on any 
subsequent intimation of an intention to apply for a transfer made by that same party, 
and that where there are more than one accused. It shall not be possible for d’ffereni 
accused by a series of successive intimations to secure a series of adjournments ” This 
was 'also decided in Peshori Lai. 1931 Cr.C. 530 ( 531), 32 Cr.LJ. 1229, 1931 Cr.C. 530. 
AIR. 1931 Lah. 274, Ind Rul 1931 Lah. 978. The words "or the accused” apply to 
the accused as a whole, and, althou^ any further incident might give rise to a fresh 
appl cat' on, it would equally give nse to a fresh application on the part of the same 
applicant provided always that there is something to justify or form the foundation of 
the application — Peshori Lai, supra. 

Explanation to sub-8ectton(9):— "We note that the inherent powers of the 
Court to adjourn a case is not affected, but we have inserted an Explanation after sub- 
sec. (9) of sec. 526 to make this absolutely clear’— Refwrt of the Select Committee. 

Scope: ^The words “inquiry or trial” in this sub-section do not apply to a 

transfer application pending before the Magistrate, but are only intended to apply to 
inquiries to trals which arc specially referred to in the earlier portion of the Code— 
Muhammad Sharif v. Hart Prasad, 5 Pat. 229, 27 Cr L.J. 1214. 

! It is 'not correct to say that an inquiry or trial does not commence before the 
Magistrate begins to record evidence; nor is it correct to say that the inquiry commences 
with the lodging of the complamt or the Issue of the processes. It really commences 
with the ao'^amnee 0 ^ the accused on suA processes to answer the charges. If, therefore, 

& the Reused appeared before the Magistrate and applied for adjournment before he 
\proceeded to record ev’dence, the application was not premature and the Magistrate 
7_was bound to adjourn the cast— Pawfwroijg Pttndtdik, 33 Bom.L R. 668, 32 Cr L.J. 1161 
(1162), 'ind. Rul. 1931 Bom. 473, 134 I.C 361, 1931 Cr.C. 726, A.I.R. 1931 Boro. 411. 
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This clause applies only to inquiries under Ch. 8 or 18, but not to proceedings 
under sec. 145. Probably the Legislature thought that proceedings nhich are quasi-avil 
in nature, such as inquiries into the possession of land, do not require the exercise of the 
very summary powers which clause (8) confers — Loka Mahlon v. Kah Stngh, 6 Pat. 
553, 28CT.L3. lOSSj Jamh SJio)? v. Mwwnt. 57 CaL 869, 34 C.W.N 59 (60), 50C.LJ. 
331, 1929 Cr.C. 522. 

This sub'Section applies only where the complainant or the accused notifies to the 
Court before which the case is pending his intention to make an application for transfer 
to the High Court under sec. 526 and the onus lies on the applicants in revision to show 
that the mforniation required by this sub-section was given to the Magistrate — Ram 
Kunuar, 32 CrL.J. 363. 129 I C. 259, 1930 AXJ 1320, AI.R. 1930 All. 835, Ind. Rul. 
1931 All. 131. 1930 Cr.C 1232. 

Adjournment compulsory: — Under the present amendment, as well as under 
the amendment of 1923, an adjournment is compulsory, except that a Sessions Court 
may refuse to adjourn (sub-section 9) when .t is of opinion that the application has 
been unreasonably delajed 

The Magistrate is bound to adjourn the case, and while granting the adj'oumment 
he has no power to impose any condition— Dayaicenri v Bttanand, 30 P.LR. 657, 30 
Cr L J 1048 After an application is made under this clause, the Magistrate is bound 
to adjourn the case at once, and cannot proceed with the case and record any evidence 
at all— S«r/a; S-n|h. 22 ALJ 430, 26 CrLJ 139 (140)j Chironji Lai. 9 Lah. 537, 29 
CiLJ 815 If the Magistrate refuses to grant the adjournment and proceeds 
with the case, all the subsequent proceedings are vitiated, and the tnal 
becomes illegal and not merely iTTes'jlar—C/iuIam Rasul, 29 CrL.J, 536, 
109 IC. 360, AIR 1928 Lah 850j /n re Nathan. 53 Mad. 165, 57 MLJ. 
763, 31 CrLJ 7IS, 124 IC SOI, A.IR 1930 Mad 187, 1930 CrC. 187, 30 ML.W. 
883, Ind Rul 1930 Mad 693; Lultur, 1930 ALJ. 547, 103 IC. 569, AIR. 1928 
All. 268. 31 CrLJ 590 (591). 1930 CrC 3755 Pandurang. 33 BemL.R. 663. 32 CrLJ. 
1161 (1162), Ind Rul 1931 Bom 473, 134 IC 361, 1931 CrC. 726, A.IR. 1931 Bom. 
411s rakoab Kassim, 36 CrLJ 88S. 156 1 C. 223. A I R 1935 Sind 27, 1935 Cr.C. 121. 
The Calcutta H'gh Court seems to have taken a contrary view in Ncamat, 35 CWJJ. 
1112 (1121). 134 IC 1CS7, 1931 CrC 810, AIR. 1931 Cal. 626, Ind, Rul. 1932 Cal. 
17, 55 CL.i 34, 59 Cal 478, 33 CrLJ 31. where it has been laid down that the refusal 
of the Magistrate to adjourn is an inegulanty which can be cured by appl>ing the 
provisions of see. 537, Cr. P. C , and that the High Court is not bound to set aside the 
proceedings as imalid where the notification was gnen mala fidt for the purpose of delay 
and to defeat the ends of justice, the accused had no intention of applying to the High 
Court and no grounds existed upon which an order for transfer could ha\e been made. 
See also Ram Piara Lai. 32 CrLJ. 146 (147). 128 I.C. 543, A.I.R. 1930 Lah. 882, 1931 
Cr.C. 978, Ind. Rul 1931 Lah. 79. 

But it is not correct to say that as an effect of the application the Magistrate 
ceases to have jurisdiction in the case. In spite of the application he can pass emcrgtnt 
order which the law requires him to pass, eg., an order under sub-sec. (3) of set 117 — 
Hajt Baqridt. 26 AL.J..393, 29 Cr.LJ. 448 (449), 108 I.C. 569, Al.R. 1923 AIL 268- 
Excepting such emergent orders, the Court cannot pass any other order, eg. an order 
directing the accused to appear on the next day and forfeiting the recognizance bond on 
default of appearance — Pandutang Punddlik. supra. This docs not mean that the Inal 
Magistrate loses seisin of the case by reason of his hanng granted adjouiniaent or if 
rendered incapable of c\cn disposing of miscellaneous applications for grant of cojxes, 
inspection of records, ett — Hari Chand, 32 Cr.LJ. 253 (255), 129 I-C. 193, AIJL 1931 
Lah. 59, Ind. Rul. 1931 Lah. 129. 1931 CrC 139. 

An application for adjournment cannot, however, be granted if no ground it stated 
therein and the application is made at a very late stage, e g . after the evidence 
behalf of the opposite party has been dosed — /amir SktiJt v. Mtetari, 57 CaL 8'" 
CWJ'I. 59 (61), 1929 Cr.C. 522} or if it is cade after the argucenls have ’ 

CR.-109 
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Bnd when nothing rcma’ns to be 'done' by the' Court except to deliver judgment— 
Chockalinsam, 52 Mad. 355, 30 Cr.LJ. 908j Muruiappa, A.I.R. 1936 Mad. 163, 1935 
hI.WJ>l. 1281. 160 I C. 104, 43 ML.W. 257, 37 Cr.L.J. 223. But the question whether 
there' is or is not good ground upon which the High Court might order a transfer is not 
a question for the Judge himself — Yakoob Kasstm, supra. The present amendment 
expressly provides that the application must be made before the defence closes its case. 

^Vhen an application is made under this clause, it is not for the Magistrate to decide 
whether-the applicant has an apprehension that he will not receive a fair trial at his 
hands. ■ That is the function of the High Court’ The Magistrate is bound to adjourn 
the case, unless in his judgment he is bona fide satisfied that the application is a mere 
pretext to obta'n an adjournment, and that tlie applicant has no intention of making an 
application for transfer, in which case the application must be refused— /afoi, 20 SLR. 
.122, 27 CrL.J. 935 (937); Nathoornal. 20 S.LR. 54. 27 Cr.L.J. 40 (42. 43). Once the 
petitioner had informed the trial Magistrate that she intended to apply for transfer, he 
'diould ha\c stayed all further proceed ngs immediately. It was not for him to consider 
whether the application for transfer was frivolous or not— A//. Lalan, A.I.R. 1937 Pesh. 
20. The present amendment prowdes an additional safeguard by requiring the applicant 
to execute a bond. 

A refusal to adjourn the case without just cause is by itself a sufficient ground for 
.transfer of the case — M'aiidad Khan, 26 ALJ. 1321, 29 Cr.LJ. 671; falei, supra; Skewa 
Uka. 3 S.L.R. 155, 10 CrL-J, 570; Olandas. 8 SL.R. 341. 16 Cr.L.J. 476; Nenumal v. 
Fida Afi. 34 CrL J. 1144. 146 I.C 20. A.I.R. 1933 Sind 307, 1933 Cr.C. 104H BaVtTom 
V. A/ar«6ai. 37 Cr.LJ, 1054. AIR. 1936 Nag. 233, J64 I.C. 165, where it has also been 
laid down that sec. 526 (8),'Cr. P. C, Is mandatorj’j Narayan v. Bela, 37 Cr.LJ. 1146, 
165 I C..425. A.I.R. 1936 Nag. 146, 1936 Cr.C. 693; Janki Prosed v. Mst, Sukh Rani, 

1938 N.L.J. 36. The fact that the application, Is defective or not in proper form is no 
ground for declining to adjourn the case— /anW Prasad v. Mst. Sukh Rani, supra. 

The postponement should be for a reasonable time to allow the party to move the 
'High Court for transfer. A postponement for too ^ort a time is useless— PiVasaMf, 19 
'Mad 375. An adjournment for one day, js quite inadequate— Pandurawg PundaVik, 
23 Bom.L.R. 668, 32 Cr.L.J. 1161 (1162). An adjournment for sir days is not a 
reasonable time mtWn wh'ch to move the High Court — Syed Ahmad, 2 Weir 686. 

Adjournment costs:- — See Note 990 and Note 1388 under the heading 
Explanat'on”. • • • 

Where the hasty action of the Magistrate in not giving a short adjournment in 
accordance with the provisions of this clause resulted in the transfer of the case, the 
High Court directed that the costs of the compla-nant in the future would be borne by 
the Cro\vn — Baliram v. Maruboi, supra. 

- - Any party interested: — See Note 1385 It is true that .sub-sec. (8) before 
amendment referred to "the Public Prosecutor, the complainant or the accused" as 
persons ’competent to move a Cburt to stay proceedings under sec. 526 (8), Cr. P. C., 
but that section has been amended and for. the words "the Public Prosecutor, the 
.complainant or the accused" the words "any party interested” have been substituted, 
and this amendment ""as made not in order to bring' sub-sec. (8) in harmony with 
• sub-sec. (3) in which these w-ords already occurred but to cover cases under Chap. VIII 
.where the informant wishes to move the Court Therefore, the word “party” within 
the meaning of see. 526 (8), Cr. P. C, does include an informant under sec 107. 
Cr. P. C.—Om Radhe v. Emf>. 40 CriJ. 803 (804), 183 I.C. 460, 12 RS. 55, A.IR. 

1939 Sind 238, ILR. 1940 Kar, 113. 

If a doubt exists whether the appl’cant is or is not a party within the mcanmg of 
sub-sec (8) of sec. 526, the Magistrate ^ould err on the safe side and grant the 
adjournment, for otherwise, he may find all the proceed ngs from the date his refusal 
declared illegal — Om Radhe v. Emp, supra, following Surat, 29 Cal. 211, 6 C.WN. 251. 

Before the defence closes its caset-^ee Notes above under the heading 
."Change in the law,” . • 
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Section 526 (8), Cr. P. C., clearly lays doun that the intimation of an intention 
to make an application under this section must be made before the defence closes its 
case. Where an application intimating sudi an intention is made not only after the 
defence has closed its case but after the judgment has been written and signed, it is not 
maintainable— Gian S'ngh-Munsha S-ngfc v. Amat Sinih-laimal Smgft, 40 Ct L J. 288, 
179 IC 990, A.IR. 1939 Lah. 21. 40 PL.R. 996, I.LR. 1938 Lah. 567. 

1388. Magistrate proceeding with the case after issue of rule for 
transfer: — When an application was made under sub-sec. (8). and the hlagistrate 
without passing any orders thereon proceeded with the case, and even though a telegram 
to the effect that a rule Kisi by the High Court staying proceedings had been issued uas 
shown to the Magistrate, he examined some more witnesses for the prosecution and 
committed the accused, it was held that the aaion on the part of the Magistrate was 
enough to show a bias, and consequently a transfer was necessary — Wahzd MoUa v. 
Basaraddi. 11 CWN. 507s Swryo Naiam, 5 C.W.N 110 (113)8 Ratnessari. 2 C.W.N. 
498 (500); Hem Chandra v Mathur, 16 C.W'J'f. 1031, 13 Cr.L.J. 766. Mag'strates 
should act with e\ cry loyalty towards the orders of the High Court, and if they are told 
that an order has been made by the High Court staying further proceedings they ought 
then and there to hold their hands, unless they have good grounds for believing that 
the information given to them is false If the Magistrate entertained any doubt about 
the truth of the telegram, he could have satisfied himself by a telegram to the Registrar 
of the ffgh Court— Rafnerwari, 2 CWJ^. 498 (501). Where, upon the High Court 
having issued a rule staying further proceedings, the petitioner sent a telegram which was 
laid before the trying Magistrate, but the petitioner having failed to appear on the date 
previously fixed, the Magistrate issued a warrant upon the petitioner, it was held that 
thr sending of the telegram did not m any way absolve the petitioner from the obligation 
to appear before the Court on the date fixed, and the issue of the warrant upon the 
petitioner was no ground for transfer of the case — Chandi Ptatad, 17 C.WJ4, 535 ( 537), 
14 CrL J 823. Out where further proceedings having been stayed by the High Court’s 
order, one of the compla nants appeared before the Magistrate on the date Axed for 
hearing and appraised him of that order, but the Magistrate instead of slaying further 
proceedings issued a warrant for the arrest of the complainant who had not appeared, 
held that the Magistrate’s action was unjust and hostile to the complainants and the case 
must be transferred — Fazal Ahmad v. Abdulla, 7 Lah.LJ. 571, 26 PX.R. 701, 27 
Cr.L.J. 104. 

tV’here the High Court granted a transfer on the 26th, and on the 27th a telegram 
to that effect was shown to the Magistrate, and the Magistrate adjourned proceedings 
til) the'30th so that the order of the High Court might reach him; and on the 30th the 
Magistrate proceeded with the case and oinvicted the accused, and on the 31st the order 
of the High Court reached the Magistrate, it was held that the Magistrate's action though 
not illegal was indiscreet, in as much as he did not wait suffiaenUy for the order of the 
High Court to reach him — Vinayak, Ratanlal 46. 

Stay of proceedings: — IVhen the High Court admits an application for transfer, 
invanably there is an order of stay of proceedings. Even if the order is not expressly 
made it is implied, because it will be meamngless to issue a Rule and send ^r the 
record and then allow the proceedings in the lower Court to continue — Ishar Sinth v. 
Shama Dusadh. 38 Cr.L.J. 464 (487). 167 I.C 881, 17 Pi.T. 627, A.LR. 1937 Pat. 131, 
3 B R. 379. 9 R P. 449. 

With regard to stay applications in criminal matters, the stay order operates only 
from the date on which the order is coinroun'cated to the Court whose proceed ngs are 
stajed. But the order of prohibition does not take away the jurisdiction of the tr’al 
Court, it merely suspends it If, therefore, the order has not been reedved the Court 
does not loose its jurisdiction because the order has been passed. It therefore, fellows 
that any act done after the order of stay is passed is st-II s-alld unless the order of 
the higher Court has been disobej'cd. 'Tlus reasoning would not, howes-er, apply to an 
ppplication for transfer. The ordmary rule is that any order operates from the d 
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■on which U is passed,’ the rule with regard to stay proceedings and injunctions being 
exceptions to that general rule. The order of transfer must, however, operate from the 
^date on which the order is passed and, therefore, any Court which continues to do any 
act after the order is passed even though a copy of the order has not been received 
by it, is acting without jurisdiction. Neverthcl^ it docs not follow from the mere 
fact that the Court had no jurisdiction, that its order is void. Sec. 531, Cr. P. C, 
would, apply to a case of this kind, and so prevent the passing of this order without 
jurisdiction from being void. The whole principle underljing the various provisions of 
Chap. XLV is that no order or sentence shall'be void on the mere ground of some 
irreg-ilarity or want of jurisdiction, unless it leads to a miscarriage of justice or pre- 
judices the accused. Therefore the trial and conviction of an accused cannot, in the 
absence of a miscarr’age of justice, be set aside on the ground that the trial was held 
after the case was ordered to be transferred from the Court which tried it— Boroi 
CouniaT V. Comt., Ootacamund A/«rtV»p<iJir_y, 39 Cr.LJ. 987, 178 IC. 40. I.L.R. 1938 
Mad. 1003, 1938 M.W.N. 830, 48 ML.\V. 287, A.I.R. 1938 Mad. 832, (1938) 2 MUJ. 
394, 1938 M.CrC. 239 referring to Venkatachalapathi v. Kameswanna. 41 Mad. 151, 
43 1C. 214, 22 M.L.T. 330, 33 M.L.]. 515, 6 ML.'W. 617, 1917 785 (P.B.) 

and Adenoma v. Venkatasubbayya, 56 Mad. 692, 144 I.C. 923, 1933 MWJ^. 789, 
65 M.LJ. 137, 38 M.L.W. 133, 6 R.M. 26, AI.R. 1933 hfad. 627. 

Forfeiture of the bortd:— The applicant wanted to apply to the High Court for 
the transfer of a case from the Court of a Magistrate to another Court and the Magis- 
trate granted an adjournment on getting a surety bond from him. Instead of applying 
to the High Court for transfer the applicant made an application to the Sub-divisional 
Magistrate who d'smis<cd it. Thereafter he compromised the case resulting in the 
acquittal of the accjsed. The Magistrate then forfeited his bond for not moving the 
High Court Held that there was no doubt that there was a technical non-compliance 
by the applicant w'lth the terms of his bond, but that was not enough, that if he had 
gone to the High Court at once he might have been told to go to the Sub-dnnsional 
Mag'strate. that the parties having compromised, there was no occasion for the applicant 
to go to the High Court and that, in these orcumstanecs, the order of forfeiture of the 
bond should be set Muhammad Ramzan. 37 Cr.L.J. 792. 162 I.C. 985, A-IJ?. 1936 
Sind 51, 1936 Cr.C. 489. 

There is sufficient compliance with the bend if an application for transfer is made 
before the date mentioned in it. The fact that the appVcation is returned because of 
a certain defect has not the effect of involving, as it were, a breach of the bond. There 
is no justification at all for directing forfeiture of the bond when the anplication is 
re-filed within time after remedying the defect — Nmosimha Rao v. Bmp. 1937 M.WJ4. 
576. - ■ . ’ ' 

There is no doubt that the intention of the recently added provisions regarding the 
furnishing of security bonds is to prevent persons from obtaining adjournments in cases 
on the pretext of filing transfer applications where there is no real intention of making 
such applications, and it is equally clear that this intention is frustrated if an adjourn- 
ment is obtamed by a person who actually files an application in the High Court but 
fails to prosecute it At the same rime it cannot be denied. that a person does carry 
out the letter of the terms of his bonds by filing an application in the High Court. 
U the intentiorv of .the law was that bonds should be furnished with the undertaking 
that not only aopheations should be filed but also that final orders should be obtained 
thereon, this should be more dearly expressed in the section itself and should also be 
clearly set out in the terms of the bonds themselves ^Tiere, therefore, a person actually 
fi’es an aopHcation for transfer in the High Court but does not prosecute it. his bond 
under this sub-section cannot be forfeited — Tera Singh v. EmP.. 39 CrXJ. 609, 175 
I.C 545. 10 R.L. 745, A I.R. 1938 Lah. 337. 

The apnlic^ was granted an adjournment on condition that he applied within a 
reasonable time to the High Court. He. through m’stake but in good faith, first moi’ed 
the local Court and there was some delay in mming the High Court. Held that be 



Sec. 526A.) 


THE CODE OF CRIMINAL PROCEDURE 


1733 


should, U his mistake was made for the first tuoe, be pardoned for the delay and his bond 
should not be forfeited — Gajadhar Bhagchand v. Emp^ 39 CrX.J. 425, 174 I.C. 521, 
10 R.S. 258, A.1 R. 1938 Sind 66. 

Sub-section (9): — Under this sub-section the Sessions Court may refuse to 
adjourn ^\hen it is of opinion that the apphcatlon has been unreasonably delated. The 
reason is that "the calendars of Sessions Courts involving the convenience of jurors, 
assessors, and parties are peculiarly liable to o« upset ny the postponement of cases"— 
Slatenunts of Objects and Reasons (1914). 

In Sessions trials the provisions of sub-sec. (8; of this section are no doubt subject 
to the provisions of this sub-section, but unless the case falls strictly nithm the provi- 
sions of this sub-section the Judge is bound to grant time m accordance with the 
provisions of sub-sec. (8) In considcniig the question whether or not the applicant 
had ample opportunity before to file an appLcalion for transfer, regard must be had 
to the fact whether or not the ground on uhicn the application for transfer is proposed 
to be based did exist earlier. Where an order adverse to the applicant is passed on 
the very date on which an adjoummeiit is asked for with a view to move an application 
for transfer of the case on the ground of passing tJie said order, it is impossible to bold 
that the applicant had "reasonable opportunity" of applying for transfer of the case 
on an earlier date and the order of the Judge icjcctmg the application of the applicant 
lor the postponement of the case cannot therefore be supported-— Salag Rom v. Emp , 
38 Cr.LJ. 416 (419), 167 I.C 515. A.IR, 1937 AIL 171, 1937 A.LR, 201, 9 RA. 55a 

Explanation:— £ee Note 990. Under see 344, Cr. P. C., a Magistrate ma/ 
adjourn a case on such terms as he thinks (it but where the adjournment >s one which 
ir covered by the provisions of sec. 526, sub-set. <8), Cr P. C., the Court has to 
grant it. It is true that the explanation to sub-sc& (9) says that nothing contained 
m sub-sec. <.8) or sub-scc. (.9) tcstricis the powers of a Court under sec 344, Cr, P. C , 
but at the same time it is diihcult to sec how a Court can impose terms for granting 
an adjournment when it is bound to grant that adjournment whether the terms ore 
accepted or not Costs should not be imposed in a case of this kind— SofeA Chand v, 
Emp., 38 CiLJ 142, 166 IC 198. A.1 R. 1936 AIL 851, 1936 A LJ. 1123. 1936 AX.R. 
1015, 1936 Cr.C. 1110, 1 L.R. 1937 AIL 161, 9 ItA. 369, lollowing Sorai/I M. ShroS v. 
Etachskaw B. Katiak, 56 Bom. 536, A.I.R. 1932 Bom. 470. 1932 Cr.C. 593. 139 I.C 
577, 33 Cr.L.3. 802, 34 Bom-L-R. 1106, Ind. UuL 1S32 Bom. 509. What has been laid 
down in Salek Chand V Emp , supra, is that a conditional order for an adjournment 
under see. 526 is not justihable as a Magistrate is bound to adjourn under sub-sec. (8) 
of that section. A Court cannot, of course, pass a conaitional order of adjournment 
because it has to pass such an order, but it may, when passing its order of adjournment, 
direct that the party whose application has ncccssiUied adjcptmment shall pay costs of 
the opposite party — Ram Rakihpal v. Ram S'alb, 39 CrJ-J. 353, 173 IC. 385, A1.R. 
1938 All. 112, 1937 A L.J. 1356, 1937 AWJL (H.C.) 1226, li-R. 1938 All. 233. 1938 
A Cr.C 4, 1938 A L R. 133, 10 R.A. 481. 

The Magistrate lias no power to order the payment of subsistence allowances for 
the witnesses by the accused wlicn he makes an application (or an adjoummeot to 
move the High Court for transfer— Z.ojr Ten Ngoi v. Emp., 38 Cr.L.J. 963, 170 LC 841, 
10 RR. 105. A.1 R. 1937 Rang. 311. - 

Sub-section (10): — This sub-section relates to an appUcation for adjournment 
of an appeal, which was onginally provided for m sub-sec. (8), but the appLcaiion must 
be made before the argument Cor the admission of an appeal bcgjis, instead of before the 
commencement of the hconng. The appixant will have to execute a bond, as m an 
inquiry or trial. 

526A. (1) Where any' person subject to the Naval Dis^ 

inch Court to tians- ciplinc .-let lollicr liiaii a person to tcliom 
fer for tral to itself in that ^ct applies by virtue of the Indian 
certain cases. {Discipline) Act, 1934] or fo ihe 

{ .>y 
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Army Act or to the Air Force Act is accused of any offence such as 
IS referred to in proviso (o) to section 41 of the Army Act, the 
Advocate General shall, if so instructed by the competent autho- 
rity, apply to the High Court for the committal or transfer of 
the case to that High Court, and thereupon the High Court shall 
order that the case be committed for trial to or be transferred to 
itself and shall thereafter proceed to try the case by jury. 

(2) The Central Government may, by notification in the 
Official Gacette, declare any officer to be competent authority 
for the purpose of issuing instructions under subsection (1) 
in regard to any class of cases specified in the notification. 

■Hiis seaion has been inserted by sec. 32 of the Criminal Law Amendment Act, 
XII of 1923. 


The words "(other than a person.... Navy Dtsdphne Act, 1934)“ have been added 
by the Amending Act, 1934 (Act XXXV of 1934). 

In sub-section (2) the words "Central Government’' and “Offtcial Gaaette” hav'e 
been srubstituted for '‘Governor-General in Counol” and “Garelte of India" respectively 
bv sec. 4 of the Government of India Adaptation of Indian Laws) Order, 1937. 


527. (1) The Provincial Government hy. notification 

in the official Gazette, direct the transfer of 
any particular * * case or appeal from the 
cases and appeals. High Court to another High Court, or from 
any Criminal Court subordinate to one High 
Court, to any other Criminal Court of equal or superior jurisdic- 
tion subordinate to another High Court, whenever it appears to 
it that such transfer will promote ,the ends of justice, or tend 
to the general convenience of parties or .witnesses: . 

• Provided that no case or appeal shall he transferred to q 
High Court or other Court another Province without the 
consent of the Provincial Government of that Province. 

(2) The Court to which such case or appeal is transferred 
shall deal with the same as if it had been originally instituted in, 
or presented to, such Court. 

The word "criminal" has been onutted from this section by sec. 146 of the Cr. P. C. 
Amendment Act, XVIII of 1923. - , ' 

The words "Provincial Govenunent” and "ofikial Gazette" have been substituted 
In place of "Governor-General in Cbundr and "Gazette of India" respectively, and the 
proviso to sub-section (1) has been inserted, by the Govcrnmenl of India (Adaptation 
of Indian Law's) Order, 1937. ‘ 

Sections 18S and 527: — See Notes under section 18$. J 


' 528. ( 1 ) Any Sessions fudge may withdraw any case from, 

• Sessions Judge may O'" “"y mer 

Withdraw cases from • io, any Assistant Sessions Judge subordinate 
Assistant Sessions Judge. htlit 

(2) Any 'Chief Presidency Magistrate, District Magistrate 

^ D'strirt or Sub-divi. • or Sub^ivisioual Magistrate. may withdraw 

sionai Magistrate may any'case froui, OF fccall any case which he 
Withdraw or refer cases. . ^ade Over; to, any Magistrate' subordi- 
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natc lo Jjini, and may iziqiiirc mlo or try such ease Iiimself, or 
refer it for inquiry or trial to any otlicr such Magistrate com- 
IKtciit to inquire into or try the same. 

(3) The Proviuct<il Coi'cnuncnt may auUiorizc the District 

Magistrate to w^til^^ra^v^ from any Magis- 
T% a-^r:« Irate subordinate to liini citljcr such classes 

D.cria to - t ,t ♦ i i 

w.Uidraw ot ra ^-i . oi cascs as hc thinks proper, or particular 
classes of cascs. 

(4) //«y Maijistratc tnay n-call any case made over by him 
under section 192, subsection (2) to any other Magistrate and 
may inquire into or try such case himself, 

(5) A Magistrate making an order under this section shall 
record in writing his reasons for making the same. 

(6) The head of a Village under die Madras Villagc-PoUcc 
Peculation, JS16. or the Madras Village-Police KeguJation, 1821, 
is a Magistrate for the purposes of this section. 

Chonse;— (t) and (4) ha^’c been added, and sub-section (6) has 
beta kljiHUj' arsend{d, bj' u<. 147 ot tlje Cr. I* C Amendment Act, XVIII o! 1923. 

The ^o:di •I’To^ncal CoN'erruncm** ha\c been Pibuiiuitd for "Local Covemment” 
b)’ KcCoa 4 of LHeOavemmeni of Ind;a (Adaptation of Indian Lans) Order, 1937. 

Sub-iccUon (l)r— “In order to faeiLtalc arrangements for the disposal of 
Ksuont bukRcst. It >1 fmpoKd to cnpoucf Sessions Judees to withdraw or recall cases 
frost tlte fde of Asuktant Sessions Judfc^ Tins question docs not arise in the case of 
appeals as tl.cy are heard by Scssio.*!! or Additional Sessions Judccs'’^rateme/it «1 
Otjicli enJ Ji<auns <192U* 

Th .1 tub-sceton empouers a Sessions Judeo to uithdraiv or rceall any ease from an 
AuiileiU! Sesuons Judsc, but not from an Sessions Judea. There is a 

diitinct'on made between the position of an Add.iionaI Sessions Juds:e and that of an 
Assistant Sessions Judfc. Section 17 (31 enacts that Sessions Judge shall be 

suoorduute to the Sessions Judge but docs not enact that the /tddiVtoRoI Sessions Judge 
shall be cubordmate to him — Vffulat Start, 1931 /VL.J. 591, 33 CrJLJ. 158 (150), 1931 
CrC 707 ( 703, 709). 133 I.C. 252. A.I.R. ISai AlL 435. Ind. R'lL 1932 All. 76. 

There I's nothing in this Code uhcfi gives jurisdiction to the Sessions Judge to 
transfer an ai/ptol from the file of an Additionaf Sessions Judge to his own hie. much 
less an Addilional Sessions Judge lias Jurisdiaion to transfer an appeal from the hie of 
another AddtieiaaJ Sessions Judge to the file of the Sessions Judge. E\en sec. 17 (4) 
does not gi\e power to the Additional Sessions Judge to make the transfer, because the 
power under llut section can be exercised only m urgent cascs and only when there is 
an application, oral or wnllcn, prefened by some party— Uoafat Ham, supra. 

Tile powers of a Sessions Judge to make a tranter arc expressly set out in this 
clause, and there is no further ’’inherent" power of a Sessions Judge, vie., power to 
transfer a case or appeal from an Adduhnal Sessions Judge's Court to his owm Court — 
Daulat Ram, suprx 

1389. Sub'Sec. (2) — Dist. Magtsirae and Sub-divisional Magistrate: — 
Under this section, the District Magistrate and the Siib-divisional Magistrate within his 
sub-di^ision have co-ordinate jurisdiction. The District Magistrate cannot set aside a 
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section. If the District Magistrate is of oinnion that the order of the Sub-divisional 
Magistrate is not legal or proper, he can take action under sec. 435 or 43S. He can 
interfere with the transfer made by the Sub-divisional Magistrate only on the ground of 
expediency; ie., he can withdraw the case from the Magistrate to whom it was trans- 
ferred by the S. D. Magistrate, on the ground that it is inexpedient that that Magistrate 
should try the case; and the District Mapstrate may then try the case himself or refer 
it to some other Magistrate— RflgliwnofAa Panddxam, 26 Mad. 130, Z Weir 689; Ktshoti 
Lai, 30 Cr.L.J. 654. 116 I.C. 751, A.I.R. 1928 AH. 546. See also JUaf Hossain, 17 I.C 
414, 13 CrLJ. 782. Magistrates of co-ordinate jurisdiction should not interfere with 
each other’s jurisdiction. Where a District Magistrate acts on his own initiative in 
transferring a criminal case, his order is not vitiated by the fact that another Magistrate 
of co-ordinate authority (e.g , the Sub-dlvtsional Magistrate) has refused to make the 
transfer. But, if the District Magistrate examines the reasons given by the S. D. Magis- 
trates and finds them to be wrong, that amounts to interfering by way of appeal, and 
the order of transfer passed by him is not sustainable in law- — Narayanasamy v. Kuppu- 
samy, 5 L.W. 372, 18 Cr.L.J. 57 (58). But in Thaman v. Atagiri, 14 Mad. 399, it has 
been held that a Magistrate subordinate to the Sub-divisional Magistrate is also subor- 
dinate to the District Magistrate within the meaning of this section, and the District 
Magistrate can set aride an order of transfer made by the Sub-divisional Magistrate, if 
he is of opinion that there were no sufficient grounds for the transfer, and can retransfer 
the case to the file of the original Magistrate from whom it w-as transferred by the 5. D- 
Magistrate. The better view seems to be that the District Magistrate and the Sub- 
divisional Magistrate have equal authority m withdrawing cases from Subordinate 
Magistrates and the District Magistrate should not exercise powers of an Appellate 
Court as regards orders passed by the Sub-divislonal Magistrate, If he considers the 
Court to which the'case is transferred by the Sub-divisional Magistrate not the proper 
Court for the trial of the case, for reasons to be stated by him, he should transfer the 
case to any Court which he thinks proper after notice to the parties concerned. While 
it Is true that the District Magistrate has not appellate jurisdiction under this section, 
he has a concurrent jurisdiction and that jurisdiction is not barred merely because It 
has been exercised by the Sub-divisional NIagistrate in the first instance— Sugnoms/ v. 
Photandas, AI.R. 1936 Sind 237 (238). 38 CrL.J. 133, 166 I C. 83. following Kishm 
Lai. supra. See also Ganpal. 38 CrXJ. 15, 165 I.C. 830, A I R. 1936 Nag. 220, 1936 
Cr.C. 937. Similarly, where a Sub-divisional Magistrate has refused to transfer certain 
criminal cases under sec. 528 at the Instance of a party to the proceedings, it is neverthe- 
less open to the District Magistrate at the request of the same party to transfer the 
cases, on any ground — Sethuraman v. Gevmdasowmy, 4Q Mad. 791 (following Tliaman v. 
Alaghi. 14 Mad. 399 and dissenting from 26 Mad 130). 

But this section cannot be read as to imply that after a District Magistrate has 
transferred some cases from one file to the file to another Magistrate, a Sub-divisional 
Magistrate who is subordinate to the District Magistrate has jurisdiction to nullify that 
Older by oideiing a fresh transfer of the cases to his own file — Muhammad Afehor, 47 
All. 288, 23 ALJ. 133, 26 Cr.L,J. 538, A.IR. 1925 All. 283, 85 IC. 378. 

A District Magistrate ought not to withdraw a case from the Court of a subordinate 
Magistrate to his own Court, merely out of a desire to inform his own mind as to the 
nature of the disp-jte which led to the criminal proceedings — Amrit Majhi, 46 Cal 854 
(860) , 23 C.W.N. 623. 

An application made to the District Magistrate under sec. 144 (4), Cr. P. C, cannot 
be brought- either under sec. 192 or 528, Cr.'P. C,. which deals with 'the subject of 
transfer of cases. So the order of the District Magistrate to whom the application was 
made transferring the application to a Sub-diviaonal Magistrate is bad — Mooka Pandas 
ram v. S-nnu Mulheriyan, 38 CrXJ. 125 (127), 166 I.C. 77, 1935 M.W.N, 1089, 44 
M L.W, 686, 71 M LJ. 761. 

Chief Presidency Magistrate: — The Chief 'Presldeney Magistrate has under 
this section power to withdraw any case from one of the Presidency Magistrates and 
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tt'.a .1 *L^ cj tr.43 to tn> ether I'lc^duic)* Moci&trotc — .Yuffiifor, 1 Bom.L.R. 

TJit C^iJ Mij^.uratc hai power to tran^'er to his own file a ease 

»hiJj Ui '.Atn t;ir.~.'c;uJ to the Fourth Ptetdene)- Masulralc for disposal by the 
Aditjo^il Q-.ui Pit'-vklenr) Mapttiatt »l.o took ccjnii^ncc of Uic offence — Mohini 
MiUn \ P^r^cn CUrJ SI Cal ShX ^ CW.N 003. 26 CrL.J 101. 

Application if necessary: -There is nothing in Uus sub-scetion which disables 
the Ma^.iC.'aK lak.:; acti.m urJeu he Ml in motion b> Uic petition of one of the 
pi:t.rfc. Older), fj i;ir.>,'ir arc irade for rca>on> of administrative convenience 

a.id u rtt .r.K'.j un of il.t Lt^iOatwic to nakc an application from cillicr of the 
Pin.ci a T<tcs-r^ \ Ml. .t/c«;4iioi. .LI K. 1933 Sind 205. 3f 

CrLJ u‘.:j 111 Ic i.al. l933 CiC Tli 

Who can make the application: — Tl.crc is nothin; m the provisions of the 
Cr.n;.r.J Pi.x<d-..:c L•.^fc wh.(h Viulil prevent any person front bring. ng facts to the 
^2 D.iar.et Mag.stratc uh.eh m.ght Swggcst to lliat Magistrate Uiat it was 
adv....d.le to Uar.Jcr a ea.c from eme Cuuit to anollur. The mere fact tliat the 
Lhur.^t M>£.<:i.;c received ir. 2 eisat.cn on an application would not debar hint from 
rr-a.mi an trdtj itr t:a~.i.'ei if it 3;>pcaitd to be a proper eirda— A'owwi Ut^am v. 

23 UUJ Kfi ir? I.C tw). IL.H. 1938 AIL 738, 1938 ALJ. 703. 1938 

A.U IL tile , 477, 1938 AU C Oo. 1938 AL.R. 704. 11 ILA 193, A.I.R. 1938 
A3 517. 

1393. Transfer: -Cases which can be transferred:— Tliis section is appli* 
&bic to* ill piu.‘(eeijii;i under Chap. VIII— Dimndro, 8 Cal. Salt (3) proceedings 
under Cap XU SHttk \ Ke;enJij. 23 CaL 893j Cuiudcs v. CoiifnJia, 2 C.L.J. 
Clti /?£/ .McL^ji V PteuMa. 5 CVV.N. 085 and (3) proceedings und:r section 483— 
Ckitisn, liuj pjL iL 

The lens ‘‘case*’ includes a proceeding upon a cempiaint as soon as the complaint 
las Lxo ucuvid by the Magistrate viho take* cognisance of tiie offence complained of. 
A ca« can U tiansiuied even bcfoie the .Magatrute dccdcs to issue process against 
the aconed-Asaum v. DUtuaih. 11 I.C 021, 12 Cr.LJ. 437, 7 N.LR. 97. 

Case when can be transferred: — (1) A ease may be transferred as soon as 
live Complamt u filed and the Magistrate takes cognisance of the case and before he 
UAies process. A pason who apprehends that a compla-nt made against him will not be 
impartially tried by liie Magistrate is enuUed to liave the ease transferred even before 
ii..ue ol any process against him — AtaroM v. Uhaihath, supra. 'But when a complaint 
has tscui dismissed by a Magistrate under see 203 and the Sessions Judge has directed 
furtlier inquiry into tlie ease, Uie Distna Magistrate cannot transfer the case from the 
file of that Magistrate to any other Magistrate — Bii) Kishote v. Copal, 11 C.W.N. 316, 

5 Cr.L.J. 112. (2) A case cannot be transferred at a very late stage of'the trial, when 
tlic prosfcation evidence has been taken and all that remains to be done is to pass an 
order of commitment or discharge— Fakiria. 2 Weir 69l{ or judgment— Fafeira v. Coma, 
27 Cr.L.J. 861, 163 I.C. 694, 18 N.LJ. 279 When a Magistrate, after hearing argu- 
ments and adjourning the case for judgment, was suddenly transferred to a place in Uie 
same district and the Additional Distrirt Magistrate thereupon transferred the case to 
that place so that the judgment might be pronounced by the Magistrate who had actually 
heard the arguments, luld that it seems to follow from Uie language of sec. 528 (2) i|j 4 
however convenient it may be, in practice, to do what the Additional District 
did, there is no warrant for this procedure in the Cr. P. C, and it must be |uJd 
me uansfer is not legal— A/umgappo, AI,R, 1936 Mad. 163, 1935 M.W.N. 4 ? 
ML.W. 257, ICO IC. 104. (3) A Distnct Magistrate ought not to tru/isfi/ ,, 
pending before a subordinate Magistrate after the whole of the prosecution < 
been taken and the Magistrate has expressed an opinion that the cvidi.i.-^- {,,/ ^ 
prosecution is not s’jfficient to support the charge— iVoba, 14 W.R. 12| CVi-.,,./ S/ya.n r 
Pat. 333, A l.R. 1923 Pat. 228. (4) A case whicn has been disposed of 0 / * 
authority cannot be withdrawn by the District Magistrate to his file 
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—Shaik S:ddik v. Shalk Chakauri. 17 C.WJJ. 451, 14 Cr.LJ. 123 (124). But where 
several persons were charged before the police with rioting and only one of them was' 
sent up by the police for trial and competed, whereupon the complainant asked the 
Magistrate to issue process against the other persons, but the Magistrate refused, and 
the District Magistrate thereupon withdrew the cast to his own file, it was held that 
the District Magistrate had ample jurisdiction to do so; the refusal of the subordinate 
Magistrate to issue process against the other accused did not dispose of the case finally, 
but the case was still pending before the subordinate Magistrate — Ayen Afahamad. 5 
CW.N. 488. (5) Where records of a case have been sent to a Head Assistant 

Magistrate under sec. 349 for enhancement of punishment, ' the case can be \’al 2 d}y 
transferred at that stage by the District Magistrate to a Joint Magistrate— CAoHdro 
Sekaram, 2 Weir 690. - . . i 

To whom cases may be Iransferred: — The Dist. Magistrate, after withdraw- 
ing a case, can refer it to any subordinate Magistrate. An additional District Magistrate 
is now subordinate to the District Magistrate under the express provision of sec 10 (3) 
and the latter can transfer cases to the former. The contrary ruling in Prakas Chunder, 
34 Cal. 918 is no longer good law. When a Magistrate is gaietted to the office of the 
Chairman of the Municipal Board and takes charge of that office, he is thereby divested 
of his office as Masislrale. He ceases to be subordinate to the District hfagistrate and 
the latter cannot transfer any erminai case to him lor trial— A'a/A/ Mai, 36 All. 523 
Moreover, the case must be transferred to a Magistrate competent to try the cast A 
District Magistrate cannot transfer a case under sec,. 107 to a second class Magistrate 
— Got'ind, 37 All 20: or to a Magistrate who has no local jurisdiction over the matter— 
Konda Reddy. 41 Mad. 246. 

A District Magistrate, after he has transferred a case from a Sub-divisional Magis< 
trate, can retransfer the case to the same Sub-divisttnal Mogtstraiet such retransfer does 
not amount to revision of his own original order of transfer, as an order of transfer is 
not a final order— Ramal!»sa, 51 Mad. 610, 29 Cri.J. 734, 55 M.L.J. 217. 

• ' Transfer musk be unconditional:— When a District Magistrate passes an order 
cf transfer, he cannot impose a condition, without the consent of the accused, that the 
accused must not ask a de nova trial, this .right of the accused being recognired by 
sec. 350 (,l)(a)-~CoicaTdhan v. Abbas Alt. 1930 Cr.C. 276 (178). 221 J.C 374, 31 
Cr.L.J. 257, 13 A.I.Cr.R. 347, A.I.R. 1930 Lah. 168. 

1391. Grounds of transfer: — ^The District Magistrate is bound to act 
generally on the prindples underlying sec. 526. Cr. P. C . — Fakira v. Coma, 37 CrLJ. 
861, 163 l.C. 694, 18 N.L.j. 279. The Dislnct Magistrate's powers under this section 
are very wide and undefined, and he should exercise the powers with due discretion and 
for really good reasons — 1899 P.R. 13; Chulatn MoMuddin, 20 Cr.L.J. 402; Jagashar; 1929 
CrC. 660. A.I.R. 1929 All. 932. 120 l.C 261, 31 Cr.LJ. 30. 1930 A-LJ. 148. 
In this section there are no words which have the effect of fettering the dis- 
cretion of the Chief Presidency Magistrate or other Magistrates in transferring cases 
from the files of Magistrates subordinate to them. At the same time it is beyond 
argument that before such an order is made the Magistrate must and should have 
reasons and those reasons should be such as the law regards as satisfactory from the 
point of view of prindple — Skanta Ram v. Rdnai Lai, 58 CX.J. 214 (217), 35 CrX.J. 
597, 148 I C. 121, A.I.R. 1934 Cal. 137, 1^4 Cr.C 277. . 

When personal allegations are made agrunst a Magistrate as grounds of transfer, 
the District Magistrate must require strict proof of the allegations — In re Mokadhu, 
Ratanlal 590 To move a case from one Mapstrate to another on grounds persona! to 
such Mapstrate is tantamount to a severe censure on such officer, and the;very clearest 
grounds must exist before a transfer can be allowed — Shankar Abaji,.6 B.HCR. 69; 
and moreover the Magistrate must be given an oj^xjrtunlly of answering the allegations 
made against him by the applicant — Vedu Bapu v. Bhasuiandas, 5 Bom-L R. 28. 

^Vhere-a Magistrate in the course of an investigation held a prolonged inquiry 
during which he made a number of notes, and collected a large amount of information 
\ 
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by rcasM of the way in whsch it was acquired he could not properly or legally 
cwis-dcr in am\mg at a judicial dclcnnination, and the notes made by the Magiilrate 
?tre of such a nature that he ought to be examined as a witness m respect thereto, it 
was held that in such a case, the Magistrate ought not to try the case, but that it 
raust be transferred to some other Mapstrate — Hati Kiihote v. Abdul, 21 Cal, 920. The 
fart that a Magistrate before whom a case is pending is also the Treasury Officer and 
Mi very hiUe time at his disposal by \irtue of his duties as a Treasury Officer is not a 
^fficicnt pound for directing a transfer of a case from his Court— ,\/o/i.u<fdi»i, 
W Cr.LJ. 402, 51 l.C. 162, ISTicrc a Magistrate tried and convicted an accused 
m a case and expressed an opinion that the esidcnce of the accused was not believable it 
was hdd that the expressed oiMnion in itself was no ground for a transfer of another case 
against the same accused by a different complainant under a different set of fact: 
Hajai Khan. 4 P.L.\V. 21, 19 Cr.L.J. 121. The fact iha| the trial of a case before a 
Magistrate extended for a long time {c.g, 3 months) is not a vital ground for with- 
diawing the case from the file of the Magistrate— /<»ra; v. Dullabji, 19 CrL I no 
43 I.C. 407 (Pat.). * ' 


1392. Recording reasons: — See sub-sccUon (5). The reasons for transfer 
of a case from one Mapstrate to another must be recorded— fl/o/md/iu, Uatanlal 590i 
Serdara. 5 Lah.L.J. 230i Dwaika Das. 32 Cr.LJ. 492, 130 I C 330. A.I R, 1931 LaJ, 29 
Ind. RuL 1931 Lah. 266, 32 P.L.R, 356. 1931 Cr.C. 92 ( 93) i Couardhan v Abbai 
1930 Cr.C 176, 121 l.C. • 374, 31 CrLJ. 237, 13 A.I Cr.a 347,* AJ.IL 
1930 Lah. 168} Venkalackalara v. ChairmaM. 16 Cr.LJ. 626 (Mad.), 30 f.C. 45() 
hiahomed Din v. Vma, Ind. Rul. 1932 Lah.'6l9} Ahviad Chibhir, A I.U, 1936 Sind 42* 
37 Cr.LJ. 545, 161 l.C. 939, 1936 Cr.C 289}^and an omission to record reasons renders 
the order of transfer liable to be set aside— Vewiiafo Rtddt, 1924 M.\V.N. 873, 26 CrL j 
221. ' But the Calcutta, Patna, Lahore, Nagpur and Bombay High Courts are opinion 
that a failure to record the reasons will not vitiate the proceedings unless it has preJudj? 2 
the accused— PfUilaj Chunder, 34 Cal. 918i Mahomed Sharif v. Hari Prasad SVnt 
27 CrLJ. 1214} Sktipad. 52 Bom. 151, 29 Cr.LJ. 317 (319)} //ari rL » M, 7 
Bakhsh. 34 CrLJ. 630. 143 I.C. 474, A-IR. 1933 Lah. 385, 1933 Cr.C. 639 34 n/, 7 
577. Ind. Rul. 1933 Lah. 358} Hari Ckand. 34 CrLJ. 1174, MSH.C. 166 A.IR iw# 
Lah. 807, 1933 Cr.C. IWOs Chotemiya V. Asrafmha. 37 ClLJ. 1006, 164 I C. G93 »» 

1936 Nag. 181, I.L.R. 1935 Nag. 87. 1936 Cr.C. 705. Where by virtue of a ^ 

order the District Magistrate ' had been ' directed to ’withdraw oil cases 
complaints had been made against a police officer, the omission to record 
therefor was a mere irrepibnty and did not vitiate the subsequent procetdm 
Keu-ar. 28 All. 421. • , 

The method of givmg reasons by reference to other' papers is inconven’ 
not to be recommended. But where the Mapstrale applied his mind to '* 

requiring his consideration and the order which lie made was made in j}.. 
discretion neither capricious nor arbitrary, there is no necessity of ■* 

ground— Uddomaf v. Aft. Majmbai, A IJL 1933 Sind 205, 34 Cr Lj wi 
881,_1933 Cr.C 718. ' . ; ' 

• 1393. NoticerL-AIthougb the section dots not proride for tjj» e • 
to the opposite party, still on general principles notice should be 
affected, so as to gjse him an opportunity of sbowt^ cause against '^^.r 

T-Afodhya v. Phryat, 7 CW.N.' 114} Kamatchi Amm^, 30 L.\v L'*iui'Ir 

Sardara. 24 Cr.LJ. 187. 5 LahL.J. 230, A.1JL 1923 Lah. 3S0- * ‘U’ 

256, Ind Rul 1931 Lah. 266, 130 I C 330, 32 Cr.LJ. 49-) Ain 2-2 W 

Cr.C 92 ( 93); Umrao v. Folir. 3 All. 749j Traeolta y Lk 

Shripod, 52 Bom. 151. 29 CrLJ. 317 (3191; Kettshuar. 1 p J qJ 

Dhagitandas, 5 Boin.LR- 28; SadajAiw, 22 Born. 549; Bahha 3f7» 

Couardhan v. ^ Abbas, 1930 CrC 176;. 121 1C. S'! ^ 

A.I Cr.R. 347, A.I.R. 1930 Lah. 168; Rmnelutgi^ 5j ^L-X 

222 ZC. 
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ALR. 1928 Mad. 560. 55 ML,J. 217, 28 ML.W. 303, 29 Cr.L.J. 7345 Mahomtd 
Din V, Utnra, Ind. Rul. 1932 Lah. 649; XJdhumal v. hit, Majnibai, supra; faseshwoT 
V. Emp, 1930 A.L.J. 143, 120 IC 261, AJ.R. 1929 All. 932, 1929 Cr.C 660. 31 
CrXJ. 30, Ind. Rul. 1930 All. 37. See also Ahmad Chtbkir, A.I.R. 1936 Sind 42, 37 
CrL.J. 545. 1936 CrC. 289, 161 LC. 939; Faktia v. Coma, 37 Cr.L.J. 861, 163 I.C. 
694, 18 NLJ. 279. Where a transfer is made at a iate stage of the tnal (e.j, when 
all the witnesses have been examined), the Magistrate does not exercise a sound 
discretion in not giving notice to the .complainant or to the accused — Syed Lala Mian, 
6 ML.T. 14, 9 CrL.J. 407; Mahadku, Ratantat 590. Where at the instance of the 
complainant a Sub-divisional Magistrate after hearing the parties has transferred a 
case from the file of one Sub-Magistrate to that of another, it Is incumbent upon the 
District Magistrate when retransferring the case at the instance of the accused, to give 
notice to the complainant — Manikkam, 39 M.LJ. 714, 60 I.C. 55, 22 CrL.J. 199. 

But in several other cases it has been held that the issue of a notice is not 
mandatory, and the want of notice is not an illegality but a mere impropriety. The 
question of propriety is one to be decided on the facts of each case — Hatcaji, 21 Bom.L.R. 
276, 50 I.C. 496, 20 Cr.L.J. 320; Virji, 6 BomLR. 856; Nut Mahomed v. AUahdino, 5 
SL.R. 190, 13 Cr.L.J. 32; Udhamat v. Mt. Majnibai, AI.R. 1933 Sind 205, 34 Cr.L.J. 
861 (863), 144 I.C. 881, 1933 Cr.C 718; Hari Ram v. Allah Bakhsfi, 34 Cr.L.J. 630, 
143 I.C. 474, A.I R. 1933 Lah. 385, 1933 Cr.C 639. 34 P.L.R. 577. The question is 
general in its terms, and although as a rule of practice it is o’esirable that notice should 
be issued, still it cannot be said that the omission to issue notice is in itself a reason for 
setting aside the order of transfer—CeWnda, 2 Pat. 333, A l.R. 1923 Pat. 228; Bagh AH 
V. Muhammad Din. 6 Lah. 541, 27 Cr.LJ. 411; Chhotey Lai v, Tinki Lai, 36 CrLJ. 
918, A.IR. 1935 All 815, 156 I.C 163; Chotemiya v. Aerafoniya, 37 CrLJ. 1006, 164 
r.C. 692. A.I.R. 1936 Nag. 181, I.L.R. 1936 Nag. 87, 1936 Cr.C 705. There is no 
outhority for a general proposition of hw that no District Afagistrate can transfer a 
rase without the issue of notice to the accused or complainant or both. It may well 
be that it is advisable for a District Magistrate ordinarily to do so, but there is 
certainly no law which requires him to do so— Kcnini Begam v. Emp., 39 Cr.LJ. 
878. 177 IC. 460, A.I.R. 1938 All. 517, 1938 ALJ. 703,, 1938 A.LR 764, I.L.R. 1938 
All: 738, 11 R.A. 198, 1938 AW.R. (H C) 477, 1938 A.Cr.C 66. If the opposite party 
acquiesces in the transfer, he cannot complain on the ground of 'absence of notice— 
Asaram v. Bkagirath, 7 NL.R. 97, 12 Cr.L.J. 437. IV'here absence of notice led to 
miscarriage of justice the order transferring the case should be set aside — Kesko Datt v. 
Ram Kishen, 35 Cr.LJ. 1439, 151 1C 839, 1934 CrC 436. AI.R. 1934 Lah. 194, 36 
P.L.R 274. When the District Magistrate transferred a case swo motw on administrative 
grounds, no notice was held to be necessary — Abdullah, 1910 P.R. 3, 11 Cr.LJ. 150 
(151). When, the order of transfer was made at the request of the trying Magistrate, 
no notice need be given to either.party — KupPaumuthu, 24 Mad. 317. IVhere there 
was great delay in disposing of a petty case, an order of transfer could be made 
without notice to the accused to shew cause against the order — Masha Sabjee, 2 Weir 
692 When by virtue of a Government order the District Magistrate was directed 
to withdraw all cases in which complsunts had been made against a police officer, no 
notice to the complainant was 'necessary before making a transfer — in re Dukhi, 
28 A«. 421. - ' ‘ 

1394. Power of, District Magistrate after transfer: — The District 
Magistrate after he has transferred the case to a subordinate Magistrate has no 
jurisdiction relating to the case, so Jong as the transfer subsists. But he can aga-n 
withdraw the case to his own file if he flunks fit — Airs' BehVas, 12 W.R 53. IVhen a 
District Magistrate makes an order ol’transfer, the case is out of his hands, and the 
District Magistrate has no jurisdiction to make any order in the case when it is properly 
seised of by a subordinate Magistrate — Ajab Lai, 32 Cal 783 He cannot dismiss the 
Complaints, much less prosecute the complai7iant--^kaik Kutab All, 3 C.WXf. 490; nor 
can he iMue process for the apprehenuon of the absconding accused — Golapdy Sheikh. 
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27 Cal 979. He can make no order in the case except such order as may be made by 
him by \\ay of revis’on — Radhabutlabh v. Benode, 30 Cal. 449. 

Powers and duties of Magistrates to whom case is transferred: — 
\^'hcn a case has been transferred ^ter process has been issued to the accused, the 
Magistrate to nhom the case has been transferred should proceed from the stage in 
rrhich the proceedings were left He cannot go back and dismiss the complaint under 
set 203 — Raghoo Parira, 19 WR 28 

The Magistrate to whom a case is transferred can act upon the evidence already 
recorded by the Magistrate from whom the case is withdrawn. See Notes under 
sub-section (3) of section 350. 

The Magistrate to whom a case is transferred cannot further transfer the case to 
some other Magistrate subordinate to him — Bashir Husain v. AU Hussain, 35 All. 166; 
Dotto V Mukal. 12 ALJ 277, 15 Cr.LJ. 357. 

1394A. Sub*section (6): — ^This s'jb-section supersedes Madkavarayachar v. 
Subba Rote. 15 Mad. 94 (decided under the 1882 Code) in which it was held that the 
village Headman not being a Magistrate, no case from his hie could be transferred to 
the file of another Magistrate. 

Prior to its present amendment, this sub-section applied only to village Headman 
appointed under Madras Regulation IV of 1821; and therefore a District Magistrate 
was not competent to transfer a case from a village Headman appointed under any ether 
Reiuhtion (eg. Reg I of 1816) — Sei'<ii)«>fanc/ai v. Ammayan, 26 Mad. 394, This case 
is now overruled as the present sub-secUon expressly mentions the Regulation of 1816. 

1394B. Costs: — A Magistrate has no power to award costs in an application 
under this section— District Maiistrate, Kurnool v. Chandra Ttrumal Reddy, 40 CrL J. 
46, 178 IC. 126. AIR 1938 Mad 909, 48 MLW 381, (1938) 2 M.LJ. 531, 1938 
M.WN. 1105 

1394C. Copy: — An order under this section dismissing an application for 
transfer is a judicial order a copy of which ought to be given to a party on requisition 
—Gurdas Ram V. Emp. AIR 1940 Uh 283. 42 PLR. 192, 41 Cf.L.J. 756, 189 
IC 6<«. 

1395. Revision: ^The High Court will not interfere in revision with an order 

of the District Magistrate dismissing an application under sec. 528 for the transfer of 
a case The High Court's powers of revision are in express terms limited to those 
conferred by certain sections mentioned in sec 439; section 526 is not one of those. 
The Letters Patent does not confer any power of transfer over and above that con- 
ferred by section 526. The remedy of the applicant is to make an independent petition 
for transfer under sec. 526 supported by affidavit or affirmation — Ashu v. Maung Po 
Kha. 1 Rang 632, 77 I.C. 8^, 25 Cr.L.J. 485, AIR. 1924 Rang. 100. The Sessions 
Judge has no authority to revise the order of a District Magistrate passed under the 
provisions of this section, any more than the High Court has any such authority — 
Mohamed Isakuck. 37 Cr.L J. 220, 160 I C 85, A.I R. 1935 Rang 446, 1935 Cr.C. 1242. 
But when the High Court is not, strictly speaking, asked to transfer any case from 
one Court to another but to pronounce that an order making such a transfer under 
this section was made on improper and inadequate grounds and ought for these reasons 
to be set aside, the High <^urt has ample powers to deal with such an appLcatioa 
under sec. 439. Cr. P. C—Udhomd v. Mt. Maimbai, A.I.R. 1933 Sind 2C6 ( 207). 34 
CrLJ. 861. 144 I C. 881, 1933 Cr.C. 718; rd/aeftamf v. Mujuiappa. 34 Cr.LJ. 832. 
144 I C 677, A.I R. 1933 Rang. 89, Cr.C 573, dissenting from Ashu v, Mcuni Po 
Kha, supra. 
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; ’CHAPTER 'XUV-A‘. ’ 

■ SuPrtEMENTARY provisions: REDATlilG TO EUROPEAN AND 

. , ^ Indian British subjects and others. 

Th's Chaptci has been inserted by section 33 ol the Ciiimnal Law Amendment 
Act, XVII of 1923. 

528A. (1) Where, in any case to zvhich the provisions of 

Procedure of claim of Chapter XXXIII do not apply, any person 
a person to be dealt with . claims to be dealt with as an European or 
British subject, or as Indian British subject, or zvhere any person 
European or American. clahns to be dealt with as an European 
{other than an European British subject) or an American, he 
shall state the grounds of such claims to the Magistrate before 
whom he is brought for the purpose of the inquiry or trial ; and 
such Magistrate shall inquire into the truth of such statement 
and allow the person making it a reasonable time within which 
to prove that it is true, and shall then decide whether he is or is 
not an European British. Subject or an Indian British subject, or 
an European or an American, as the case may be, and shall deal 
with him accordingly. - • . • ' . 

. ',(2) When any such daim is rejected by the Magistrate find 
the person by zvhom it zvas made is committed by the Magistrate 
for trial before, the Court of Session, and such person repeats the 
claim before such Court, such Court shall, after such further 
inoniry. if any, as it thinks fit, decide the claim, and shall deal 
zvith such person accordingly. 

(3) When any Court before which any person'is tried re- 
'jeets any such claims as‘ aforesaid, the decision shall form a 
ground of appeal from the sentence or order passed in such trial. 

This is the old section 453 with certain alterations. 

1396. Analysis of section: — (o) An Indian British subject claiming to be 
dealt with as such must put in h's'claim before the Macistrate before whom he is brought 
for the purpose of inquiry or trial, according to the provisions of sub-section (1). This 
sub-section’ applies to Presidency Magistrates as well as Magistrates in the mufassal 
(h) If the Magistrate rejects the cla’ro and tries him, the decision shall form a ground 
of appeal from the sentence or order passed in Such appeal. See sub-section (3). This 
sub-section applies to Presidency Maipstrates as well as to Magistrates in the mufassal. 
(c) If the Magistrate rejects the claim and commits the accused to the Court of 
Sessions, he mav repeat the claim before the latter Court. See sub-section (21. It 
should be noted that under sub-section f2) stich repetition may only be made before a 
Court of Session (in the mufassal) and not before the High Court Sessions id) If 
the Court of'Session rejects the claim ^d tries the accused, the decision shall, form a 
ground of appeal from the sentence or order passed in such trial (e) If a claim is 
made before a Presidency Magistrate and rejected by him, and the accused is committed 
to the High Court, there is no provision for repetition of the claim before the High 
Court, and the accused will not be cntltted'nr|fQt in, under sec. 275 of the Code, before 
the High Court a further claim for bring tried by a jury the majority of whom should 
be Indians. But the decision of the Presidency Magistrate rejecting the claim is not 
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final, and is subject to revision by the High Court— Horcndra Chandra, 51 Cal. 980 
(989, 990).29 CW.N. 384. 26 Cr.LJ. 385, AIR. 1925 Cal. 384, 84 I.C. 929, 

1397. Claim as to status: — Evidence: — ^Thc pica that the accused is an 
European Bntish subject must be substantiated by ample evidence. Where the prisoner 
pleaded that he was an European Bnti^ subject, but evidence as to nationality was 
incomplete, it was held that the pica was not made out — Turnbull. 2 Weir 11, 6 M H C R, 
7. So a'so, a mere statement by the prisoner that he is an European Bntish subject 
cannot be acted upon — Clarke v Brane, 5 W R. 53. The Judge may be satisfied by the 
appearance ol the pnsoncr and the circumstances brought forward at the time that 
the plea is true, but il he is not so satisfied, and the plea is persisted in, it must be 
substantiated by sufficient evidence — Turnbull, 6 M.H C R. 7. A statement m an 
afRda\nt by the accused’s wife that she heard from their grandparents while they were 
all lining together that the accused’s grandfather was born in England of English 
parents, though not controverted by the Crown by a counter affidavit, is hearsay 
ev^dence, and is not sufficient to establish the status of the accused as an European 
British subject — Thomas, 53 Cal 746, 27 CrL.J. 1304 (1306). 

Opportunity to plead must be given: — ^The Magistrate trying the prisoner 
ought to give him an opportunity of pleading tlial he is an European Bntish subject— 
Clarke v. Deane, 5 W.R. S3. But tlie Kfagistrale is not obliged to ask an accused, who 
apparently is a European Bntish subject, whether he claims to be tried as such. Such a 
procedure is no longer necessary so far as a case which comes within Chapter XLIV-A 
of the Cr. P C, is concerned— v O'Brien. 54 Cal 1041 (1044), 29 CrL J. 245, 
AI.R. 1928 Cal. 97. 

Time for making claim: — A claim on the ground of status may be put forward 
before a committing Magistrate at any time up till the time when the commitment is 
made — Harendra Chandra, 51 Cal 980 ( 991). But m a later case, it has been held that 
the claim to be tried as an European Bntish subject must be made when the accused is 
first brought before the hfagistraie for inquiry or trial, i before the inquiry or trial 
actually begins. If the claim is not made at that stage, it cannot be made at any 
subsequent stage — Carmen v. O'Brien, 54 Cal. 1041, 29 CrLJ 245 (247), A.I.FI. 
1928 Cal. 97, 

528B. If in any such case an European or Indian British 
subject or an European {other than an 
Failure to plead status European British subject) or an American 
does not claim to be dealt with as such by 
the Magistrate before whom he is tried or by whom he is com- 
mitted, or if, when such claim has been made before and rejected 
by the committing Magistrate, it is not repeated before the Court 
to which such person is committed, he shall be held to have 
relinquished his right to be dealt with as an European British 
Subject or an Indian Bntish subject, or an European or an 
American, as the case may be, and shall not assert it in any 
subsequent stage of the case. 

This is the old section 545 with cert^n alterations. 

1398. Waiver: — An European British subject can relinquish his rights. The 
provisions of this Code give certain ngbts and privileges to the European British 
subjects, wh'ch rights they are at liberty to give up— Q«noj. 6 Cat 83; Xully, 7 N,L,R, 
93, 12 Cr L.J 436 Fa lure to make a cla’m amounts to a relinquishment of rights— 
Alexander Ruffe, 1912 P.R. 6. 13 CrLJ 197. WTicre the Magistrate explained to the 
accused his rights under this Code and then asked him if he cla'med to be dealt with 
as such, and the accused stated that he did not claim the rights, it was held that he 
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had relinquished the rights— Rarindra A'timar Ghosh, 37 Cal 467. If no claim is put 
forward before the committing Preadency Magistrate, the accused will not be allowed 
to assert before the High Court any claim to be tried by a jury the majority _of whom 
should belong to his owm nationality— Horendra Chandra, 51 Cal 980 (981), 26 CrJLJ. 
385, A.I.R. 1925 Cal 384, 84 I.C. 929, 29 C.W.N. 381 But the omission of the accused 
to avail himself of hts right to claim the benefit of section 528A docs not conclude 
the matter and he is not debarred from urging that the conditions mentioned in 
clause (a) or (.b) of section 443 exist— A/arti«de/c, 52 Cal 347, 29 C.WJ4. 447, 26 
Cr.LJ. 401. 

The expression “any subsequent stage of the case" includes the stages of appeal 
and revision — Jeremiah v. Johnson, 45 MLJ. 8(X), 76 I.C. 695, A.I.R. 1924 Mad. 373, 
18 M.L.W. 895, 33 M.L.T. 194, 1924 M.\V.N. 60, 25 Cr.L.J. 231. See Grant. 12 
Bom. 561. But the Allahabad High Court obsems that an application In revision is 
not a subsequent stage of the same case, but is a totally independent matter giving a 
right to apply to a superior Court independently of any proceedings necessarily subse- 
quent or consequent upon the hearing of the original case — Harris v. Peal, 17 ALJ. 
896, 58 I.C. 351, 21 Cr.LJ. 767. Therefore the High Court can interfere in revision in 
the case of an European British subject even though he had not pleaded that he was 
European British subject in the trial Court— H. S. Bollon, 34 CrL.J. 671. 143 I.C. 
892, AI.R. 1933 Cal 240, 1933 CrC 325. Ind. Rul 1933 Cal 492, 60 Cal 676. 

Discussing all the rulings mentioned above the Madras High Court has held that 
■proceeding in revision before the High Court on a conviction by a trial Court or an 
Appellate Court is a subsequent stage of the same case — H. B. Babirtglon, AIR 1937 
Mad. 14 (16). 1936 M.W.N. 1091, 44 M.L.W. 755. 71 M.L.J. 827, 1936 MCr.C 386, 
167 I C. 160, 38 Cr.L.J. 336, I.LR. 1937 Mad 339. See also Note 18. 

'Magistrate whether bound to inform accused of his right The Calcutta 
High Court was formerly of opinion that before an European British subject could be con- 
s'dered to have waived the privileges conferred upon him by this Code it must appear that 
his rights were d'Stinctly made known and explained to him to enable him to exercise his 
choice and judgment whether he would or would not claim those rights— Qmitm, 6 Cal 
83, and if this was not done, the conviction was liable to be set aside— Bafarfev v. Clarke, 
18 C.W.N. 385. This was also the view of the Nagpur Conri—Nulty, 7 N.LR. 93. 12 
CrL.J. 436 (following 6 Cal 83). But the Calcutta High Court has changed its view, 
and is now of opin'on that a Magistrate is not required to ask the accused, who is 
apparently an European British subject, whether he claims to be tried as such. It is the 
accused who is to put forward his claim to be dealt with as an European British subject 
-Carmen v. O'Brien. 54 Cal 1041, 29 Cr.L.J. 245. A.I.R. 1928 Cal, 97. The Punjab 
Chief Court holds that it is not the duty of the Magistrate to ask categorically whether 
the accused claims his right as an European British subject, much less his duty to 
'explain his right to him as such subject. The Legislature appears to presume that a 
person . entitled to a priNnlege knows of its existence, and that if he desires to assert 
U he will assert it — Tobin. 1885 P.R. 5. 

Revocation of waiver: — ^The waiver is not irres'ocable. If the withdrawal of the 
waiver is made promptly and shortly after the waiver had been made, and if substantially 
nothing had been done in the interval on the waiver, the withdrawal should be allowed 
—Sterling, 1908 P.R. 1, 7 Cr.L.J. 274{ Keough. 1878 F.R. 17. 

528C. Where a person, not being an European British 
. Trial' of persons as be- subject, is dealt with as an European British 
longing to class to which subject or, not being an Indian British 

be does not belong. siibjcct, is dealt With as an Indian British 

■subject, or, not being an European {other than an European 
British subject) or American, is dealt with as an European or 
American, and such person does not object, the inquiry, commit- 
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meiit, trial or sentence, as the case may be, shall not, by reason of 
such dealing, be invalid. 

This is the old section 455 with certain alterations. 

528D. (1) Unless there is something repugnant in the 

1 cation of Acts enactments made by the the 

conftffin?iur?sdction on CcutKal Legislature* which confer on Jifagis- 
Maeistrates or Courts of trate or on the Court of Session jurisdiction 
over offences shall be deemed to apply to 
European British subjects, although such persons are not 
expressly referred to therein. 

(2) Nothing in this section shall be deemed to authorise 
any Court to exceed the limits prescribed by this Code as to the 
amount of punishment which it may indict on an European British 
subject or to confer jurisdiction on any Magistrate of the second 
or third class for the trial of such subjects. 

This IS the old section 459 with certain alterations. 

The words "the Central Lejislature'' have been substituted for "the Governor-General 
in Council or the Indian Legislature" by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 


CHAPTER XLV. 

Of Irregular Proceedings. 

529. If any Magistrate not empowered 
not'Xtf ty law to do any of the following things, 

namely : — 

(0) to issue a search-warrant under section 98; 

lb) to order, under section 155, the police to investigate 
an offence; 

(c) to hold an inquest under section 17G; 

(d) to issue process, under section 186, for the appre- 

hension of a person within the local limits of his 
jurisdiction who has committed an offence outside 
such limits; 

(e) to take cognizance of an offence under section 190, 

sub-section (1), clause (a) or clause (b); 

(f) to transfer case under section 192: 

lo) to tender a pardon under section 337 or section 338; 
(h) to sell property under section 524 or section 525 : or 

(1) to withdraw a case and try it himself under section 

^ 528; 

erroneously in good faith does that thing, his proceedings shall 
not be set aside merely on the ground of his not being «rv 
empowered. 

CR.-110 
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. 1399. Scope:— The provisions of sections '529 and 530, Cr. P. C| do tiot apply 
to the village Panchayat under the U. P. Village Panchayat Act (VI of 1920) — 
Mehdl Husain v. Emp., 39 Cr.L.J. 827 (828), 175 I.C. 662, 1938 O.W.N. 596, A.LR. 
1938 Oudh 183, 1938 O.L.R. 303. 11 R.O. 2. 

Clause (e): — If a MapStrate xvho'iS'empowered fo take dignizance of offences 
under clauses {a) and {b) ol sec. 190, erroneously and in good faith, takes cognizance 
of a case under clause (b) instead of taking cognizance under clauU (a), his proceedmgs 
cannot be set aside. Section 529 will cure the defect — Sivasamt, SI Bom. 498, 28 Cr.L.J. 
939 (942). If a pofice-report does not contain a sufficiently specific statement of facts 
as required by clause (h) 'Of section 190, but only a certain number of facts, still the 
Magistrate can take cognizance upon such report, the defect being cured by this section 
—Raghunath, 34 BomL.R. 901, 1932 Cr.C 868 (869), 139 I C. 281, 33 Cr.L.J. 733, 
A.LR. 1932 Bom. 610, Ind, Rul. 1932 Bom. 484. 

It may be said with reference to clause (c) of this section, and sec. 530 (i) and 
sec. 531, that unless it appears that the proceedings wrongly held have in fact occasioned 
a failure of justice, they cannot bo set aade — Lalit Chandra, 39 Cal. 119 (127), 13 
Cr.LJ. 433. See also Cltuni Lai, 34 Cr.LJ. 761 (762), Ind. Rul. 1933 All. 420, 144 
I C. 380, 1933 A.L.J. 735, 1933 Cr.C 682, A.I.R. 1933 All. 399; Chunnu Sonar v. Kripa 
Sankar. 34 Cr.L.J. 923 (924), 145 LC 280. 

Where the Sub-divislonal Magistrate directed the complainant to prove his case 
before another Magistrate, calling for a report from him by the fixed date and the 
latter, misunderstanding his position in respect of the case, ordered summons to be 
issued on the accused and proceeded to try the case, he could not be said to have 
acted in good faith (t.e., with due care and caution) within the meaning of this section 
as he ignored the order that he was directed to make a report and overlooked it and 
the proceeding before him could not be allowed to stand— C/dit Haroyan Patuiari v. 
Emp., 39 CrLJ. 778 (779), 176 I.C. 715, AIR. 1938 Pat. 369, 19 P.L.T. 336, 1938 
P.W.N. 542, 4 BR. 750. 11 R.P. 100. See Note 670.’ 

IVhere in consequence of a wrongly given sanction under section 197, Cr. P. C, 
a Magistrate otherwise competent to entertain the case is specially appointed under 
section 197 (2), Cr. P. C, to try the particular case, the provisions of section 529, 
Cr. P. C., cannot apply— Pecrey Lai v. Emp., A.LR 1940 Pesh. 41 (43), 42 Cr.LJ. 
68. 191 LC. 91. 

Clause (f): — 'A case’ includes cases under Chapter VIII or XII. See Notes 
under sec 192. The irregularity of transfer under sec 192 by a Magistrate not 
empowered to do so is cured by this section — Dasaratk, 36 Cal. 869; Kiskori v. Srinath, 
36 Cal. 370. 

Where a case has been transferred to a First Class Magistrate by a Sub-divisional 
Magistrate, the former cannot again transfer the case to a subordinate Magistrate. 
If, however, he transfers the case enoneously and in good faith, to a subordinate 
Magistrate, believing that he has power to transfer, section 529 (/) applies, and the 
trial of the case by the subordinate Magistrate is not im’alid— T/osona/i, 30 Bom L.R. 
653, 30 Cr.LJ. 467, 115 IC. 399, A.IR 1928 Bom. 286, Ind. Rul. 1929 Bom. 303. 
See Note 599. 

When an application is made to the District Magistrate under sub-section 4 of 
sec. 144, Cr.' P. C, there is no power of transfer in respect of an order passed under 
sec. 144. However, even assuming that there is no power of transfer, the order of 
trahrfet cannot be regarded as void and cannot be set aside merely on that ground 
in view of sec. 529 ^f), Cr. P. C., and also of sec. 531 of the same Code — Sevugan 
Chettiar v. Karuppan Chettiar. 38 CrLJ. 864 ( 865), 170 LC. 193, 1937 M.WJ4. 210, 

45 M.L.W. 367, A.LR. 1937 Mad. 487, 10 RAI. 152. See Note 380. 

; 530." ' H’ any Magistrate, not being empowered by law in 

'Imegularities which this behalf, does any of the following things, 
>ntiate proceedings. namely: — 
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(a) attaches and sells property under section 88; 

{b) issues a search-warrant for a letter, parcel or other 
thing in the Post Office, or a telegram in the Tele- 
graph Department ; 

(c) demands security to keep the peace; 

(d) demands security for good behaviour; 

(^) discharges a person lawfully bound to be of good 
behaviour; 

(/) cancels a bond to keep the peace; 

(g) makes an order under section 133, as to a local 

nuisance ; 

(h) prohibits, under section 143, the repetition or conti- 

nuance of a public nuisance; 

(t) issues an order under section 144; 

(;■) makes an order under Chapter XII; 

(k) takes cognizance, under section 190, sub-section (I) 
clause (c), of an offence; 

(0 passes a sentence, under section 349, on proceedings 
recorded by another Magistrate; 

(»0 calls, under section 435, for proceedings; 

(») makes an order for maintenance; 

(o) revises, under section M5, an order passed under 

section 514; 

(p) tries an offender; 

(q) tries an offender summarily; or 

(r) decides an appeal; 
his proceedings shall be void. 

Clause (i) : — See Note 380. 

1400. Clause ( j) : — This clause refers only to a case where a Magistrate is 
not competent, by virtue of the portion he holds or the powers vested m him, to try a 
case of the character mentioned in sec. 14S But where a Magistrate is a 1st class 
Magistrate and therefore competent to try a case under sec 145, the fact that he has 
no local juTtsdietion over the matter will not make the trial wid (especially vihere he 
has not taken cognizance of the case on his own initiative, but the case has been 
transferred to him under the order of the District Magistrate ) — Raj Mohan v. Piosunno, 
5 CW.N. 686 (689). 

Clause (n) : — If su order under section 488 is passed by a hfagistrate who is 
duly cmPouiCTCd to try maintenance cases, the order is not s-itlated by the fact that the 
proceedings were taken in a wrong Court. To such a case sec 530 («) does not 
apply, but see. 531 — Silaram v, SuKa, 49 CL.J. 2(H, 30 CrLJ 523. 

Clause (p); — Section 530 (p), Cr. P. C. lays down that If any hfag'strate 
not being empowered by law In this behalf tries an offender, his proceedings shalJ 
be snid. The word "proceedings" is not defined In the Code, but is fret^uenlly lucd 
therein and. from the nature of its use thiou^ut the Code, it includes, in connection 
with a trial, the whole bundle of actions taken and recorded by the Court from the 
moment of taking cognizance of the case until Us disposal The "proceedings’* in a 
joint trial cannot be differentiated into separate "proceedings” against each accused 
• person. refore, three persons were prosecuted jointly and one of them 

raised 'cn under sec. 197, Cr. P, C, after the trial was carried to a 
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conclusion, the whole trial against all the aeccsed was without jurisdicticn as the 
trial Mag.stratc sias rot emjoweretl to take cognizance in it — Fazal Rahman, 33 CriJ. 
10-12 (1016), 170 rC. 772, A.r.R. 1937 Pesh. 52, 10 R-Pesh. 23. 

Where the allegations made in the complaint under sec 420, I. P. C, were that 
the accused owed the complainant certain amount of money, that on a false representa- 
tion being m.ade to the complainant that the aaused wanted to settle their acanmt, 
the corr.pla'nant was induced to produce his bahi and that when the bahi was opened 
for the inspect on of the account, the accused tore away that part of the page of the 
bahi which bore their thumb-impressions and decamped and the Magistrate acquitted 
them of an cffence under sec. 420, I. P. C, held that the facts disclosed in the complaint 
constituted an offence under sec. 477 and not under sec 420, I. P. C, that the acquittal 
of the accused was bad in law and that all proceedings talcen before the trial Magistrate 
were vo'd inasmuch as he had no jurisdiction to try the case— Ram Perzkad v. 
Dhanna. A.IR. 1939 Lah. 513, 41 CrX.J. 184, 185 I.C. 415, 41 PJ-.R. 198. 

If a Third Class Magistrate, not being specally empowered by the Local Govern- 
ment, tries an offender under section 2 of the Bombay Public Conveyances Act (IV* 
of 1252), the trial Is void— Rome Ratanlal 921. If a Second Class Magistrate tries 
an accused, who has actually conun'tted an offence under sec 409, I. P. C (which is 
triable by a F'rst Class Magistrate), as though for an offence under sec 406, L P. C, 
the tr'al and consdetion are va{6—Sit<nam. 1 Bom.L.R. 27. But where the offence 
consists of circjmstanccs of aggravation which malre it triable by a higher Court, and a 
2nd Class Magistrate tries it. ignoring those aggras-ating dreumstanees, the proceedings 
are not void ab in'tio under this section— Cwndyc, 13 Bom. 502. A distraction should 
be drawn between proceedings which are impreptr and proceedings which are rotd. If a 
Magistrate tries an effender for an offence which Is beyend his jurisdiction, his preceedliiga 
shall be void. But where the facts disclose an offence within the jurisdiction of tl» 
Magistrate, it is a complete fallacy to say that he is not empowered to try the person 
charged for the offence which Is within his jurisdiction merely because the same facts 
disclose a more scr’ous offence which is beyond hts jurisdiction. No doubt It would be 
improptf for a Magistrate to inlcrrlionally lgi«5rc the circumstances of aggra%*ation which 
show that an offence beyond his jurisd’ciion has oeen committed, and to try the accused 
for a lesser offence within his jurisditticn, but his proceedings wou’d not be void on that 
gTO'jnd~Ayyan, 21 Mad. 673; Kultuva Rotether v. Suppan. 25 L.W, 86, 28 CrJ^J. 164 
(165). See alio Razya Bhaiuianla, 4 BonuL.R. 267, and Dauzon, 2 Rang. 455, 26 
Cr.L.J. 1108. If a Magistrate is competent to try the accused for the offences named in 
the compla'nl, and he tries accordingly, it cannot be sa’d that, because another offence 
under another section could also be charged in the complaint, therefore, the trial of the 
offence named in the compla’nt is votd—Sirpat Rat, 1930 AX.J. 1422. 1931 Cr.C 10 
(11), 32 Cr.LJ. 360, Ind. Rul. 1931 All. 129, 129 IC 257, A.I.R. 1931 AIL 10. See 
Note 62. 

If a 2nd Class Magistrate, who has no jurisdiction to try an offence under sec. 471, 

I. P, C. (wh ch is triable by a 1st Class Magistrate or Court of Sess'on) holds the triaL 
his proceedings are vo'd. Even if he does not hold the entire trial, but merely records 
some evidence, and then the case is transferred to a First Cbss Magistrate, the esidence 
recorded by the Znd Class Magistrate cannot be legally considered by the 1st Class 
Magistrate If he does so, the conviction will be set aside and the case must be retried 
— Cutfhu TeJua, 55 Cal. 65, 29 Ct,L.J. 464, 47 CL J. 122. 

Where a tr'al is vo'd under this section, sec 403 does not bar a retrial — Huzsain 
Gaibu, 8 Bom 307; Abdul Chani, 29 Cal. 412. 

Clause (q): — ^Trying an offender summarily under sec 530 (q), Cr. P. C., 
means trying the particular offender in a particular case summarily and trying that 
offender for that offence of which he is accused. The words “offender" and "offence” 
arc not ahvays used in the Cr. P. Code with great precision. Hence if a Mapstrate 
tries an offence under see. 4, Bombay GanAling Act, summarily, sec. 530 (q) applies— 
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Mahanand Kherajmd, AI.R. 1939 Sind 341 (342), 41 Cr.L.J. 190, 185, I.C. 543, 
IL.R. 1940 Kar. 123. 

IVhcre a Magistrate deliberately disregards the offence actually campla'ned of, 
tU; an offence not triable sumnlanly, and tries it summarily, his proceedings are 
absolutely ' old — Ka lask v. Joynuddi, 5 C.WJ^. 252; Sishnu Sha:k v. jaber, 29 Cal. 409; 
Abdool Karint, 4 Cal. 18; Ram Natnn, 46 All. 446. 

See Note 857. 

Clause (r); — The word 'Magistrate' in this section includes a Sessions Judge; 
therefore, if a Sessions Judge hears an appeal nhich ought to have been presented to the 
High Court, the proceedings before the Scss.ons Judge are absolutely void — Abdulla, 
2 Rang 386 (387), 26 CrLJ. 293. 

If a Subdivisional Magistrate, not exercising the powers of a District Magistrate but 
having powers to hear appeals under sec. 407 (2), Cr. P C., hears an appeal from an 
order passed under sec. 514, Cr. P, C, h's proceedings are \o\d— Muhammad Shah, 
A I R. 1934 Lah 294, 1934 Cr.C 525, 36 Cr-LJ. 557, 154 I C. 522. 

The accused was convneted by the Sub-divisional Magistrate and then he appealed 
to the Sessions Judge and the appeal was dismissed. He subsequently came to learn 
that the Sub-divisional Magistrate was exercising powers of a Magistrate of the Second 
Class and he then ffled an appeal in the Court of the Distr'ct Mapstrate. The District 
Mag strate then made a reference to the High Court, really asking its advice on the 
question whether he ought to hear the appeal or whether he ought to dismiss it Held 
that the reference was misconceived and irregular, that technically it might fa.I on the 
ground that the District Magistrate did not send up, for the consideration ol the High 
Court, some proceedings that arose in another Court subordinate to him, that, in view 
the piOTiwwts oi see. 530, Ct P C , the htfwe tlit Sessions Judge •j.eie 

void and that strictly speaking, before filing appeal m the Court of the Distnct Magts* 
traU the accused ought first to have applied to the High Court to set as’de the order 
of the Seasons Judge. To'avoid mere waste of time the High (3ourt set as.de the order 
of the Sessions Judge dismissing the appeal and directed the Distnct Mapstrate to hear 
the appeal and d.spose of it in accordance ivith liw~Rakhu Saitf v. Panchanon Mondal, 
38 Cr.LJ. 688, 169 I.C. 34, AIR. 1937 Cal 255, 9 RC 888, ILR. (1937) 2 Cal. 116. 

Void: — An order which was void for want of jurisdiction must nevertheless be 
regarded as valid unless it is set aside by a Court of competent iunsdiction — Rakhu 
Satif v Panchanan Mondal. 3S CrX-J 688. 169 IC 34, ILR (1937) 2 Cal. 116. 

9 RC. 88. AIR 1937 Cal 256, following Ycna, 4 LBR 49. 6 CrLJ. 287. 

531. No finding, sentence or order of any Criminal Court 

Proceedings in wrong shall be Set aside merely on the ground that 
pJace. the inquiry, trial or other proceeding in the 

course of which it was arrived at or passed, took place in a 
wrong sessions division, distnct, sub-division or other local area, 
unless it appears that such error has in fact occasioned a failure 
of justice. 

1401. Object and scope of section:— The polcy of ih’s Code as shown 
by sees. 531-538 is to uphold in most cases orders passed by a Criminal Court which was 
lacking in local jurisdiction or which has committed illegal tics or irTeg*jlanl cs. unless 
failure of justice has been occasioned or is likely to be occasened through such wa.nt of 
junsdiclion or sudi illegalities or megulantics — Ganapatkt. 42 Mad 791. 

“Other local area”: — The exDressToii "local area" used in th s sertJon is not 
confined to a province but includes all local areas governed by the Cr P C., which 
extends to the whole of British Indx The words “other local area" were i.*iscrtcd <■ 
remove a defect pointed out in 21 WJC 66 (Cr I (Pcciun v. Mt C D FuW) la r' 
of see. 70, Criminal Procedure Code, 1672, and to bnng the cffcr.ee ccrumlltd 
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in British India within the scope of that section to which sec. 531 now corresponds. 
Where, therefore, although the offence was committed at Delhi but was wrongly tried 
al 'Hoshangabad, the conviction should not, in view of this section, be set aside— Z)iwa« 
Slfiih. A.I.R. 1936 Nag. 55 (63), 37 CrXJ. 474 (482). 

. There is nothing in the language of this section to confine its operation to cases 
where offences committed within the junsdiction of the Court are tried by such Court 
outride the limits of the local area of its jurisdiction — Doraisivamy Mudali, 30 Mad. 94 
(95). 1 M.L.T. 345, 4 Cr.LJ. 253. 

This section only refers to districts, sub-divisions and local area governed by this 
Code, and not to tributary Mahals like Keonjhar or Mourbhanj to which the Code does 
not extend — BickUronund v. Bhugbut, 16 Cal. 667 (675) j Keskub, S C^J. 985. See also 
An Muhamed Kassim, 32 Cr.L.J. 1120 (1124), 9 Rang. 338, Ind. Rul. 1931 Rang 273, 
134 2 C. 209. 1931 Cr.C. 660. A.I.R. 1931 Rang. 164. 

• The 'order’ under this section includes an order of committal — Bkagtoantia, 3 Pat. 
417 (421),26 Cr.L.J. 49. 

Offence in one place, trial or commitment in another: — See Notes 549 
and 552. 

. Sections 403 and 531, Cr. P. C., roust be read together and a Court is of competent 
jurisdiction within the meaning of sec 403, Cr. P. C., where the finding, sentence or 
Order of the Court could have been set aside under the provisions ol sec 531, Cr. P. C., 
but has not in fact been set aside. Section 531, Cr. P. C., roust be deemed to give 
iurisd.ction to a Court which would otherwise lack it unless it appears that such lack 
of jurisdiction has in fact occasioned a failure of justice. Clearly it is not competent 
for a Court not acting under the provisions of sec. 531, Cr. P. C., to say whether a 
failure of justice has or has not been occasioned. Where, therefore, the accused was tried 
fn the S. Sessions Court for the offence of cheating in L as well as for the offence of 
abduction which offence was committed within the territorial jurisdiction of the S. 
CcTjrt and was acquitted and was subsequently proceeded against on a charge of cheating 
in the Court of a Magistrate at L, the proceedings roust be quashed— Dhingsno IClioso 
V. Culsher Kambtr K/iart, 38 CrL.J. 959, 170 I.C. 314, A.1.R, 1937 Sind 179, 10 R.S. 
57, following Ratnavelu v. K. S. Iyer. 56 Mad. 996, A.l.R 1933 Mad. 765, 1933 Cr C. 
1372,’ 145 I.C 878, 65 M.L.J. 529, 34 CrXJ. 1080. 1933 M.WN. 743, 6 R.M. 143, 
38 M LW. 562 (F.B.), and not following Skankar Tulsham v. KundaJtk Anydba, 
53 Bom.L.R. 69, A.I.R. 1928 Bom.'530, 113 IC. 70, 30 BomL.R. 1435, 30 Cr.LJ. 54. 

■ ■ Where the charge under sec. 6 of the Indian Merchandise Marks Act (IV of 1889), 
is not tried at the place where the offence of applying the false trade description was 
committed, the defect is one curabfe under this section — A. K. Sen v. Madhu Mongol. 
AI.R. 1940 Cal. 583. ' . 

• . A commitment by a Magistrate who had no territorial jurisdiction over the place 
Where the offence was committed,’ will not be set aside, unless there has been a failure of 
j'ustice occasioned by.su^ commitment — Abbi Reddi, 17 Mad. 402 (403); Ngo Toung, 
7 Bur L.T. 26, 15 Cr LJ. 270. If the Sesrions Judge who tried the case had territorial 
jurisdiction, the irregularity in the commitment was immaterial — Abbi Reddi, supra. 

Commitments to wrong Sessions: — See Notes 549 and 552. 
f Trial-at a place outside junsdiction: — 'Miere a criminal appeal was heard 
and disposed of at a place which was outride the local limits of his cnininai jurisdiction, 
but where he had civil jurisdiction, it was held that the procedure was an irregularity, 
but no failure of justice being occasioned thereby, the trial was not a nullity — Fez! Aritn, 
17 All 36. , - 

j Junsdiction of Court to order forfeiture: — ^This section applies only to 
proceedings in a wrong place and cures defects as to local jurisdiction. But it cannot 
cure a defect where a bond of appearance taken from the accused by one Magistrate is 
forfeited by another Magistrate, for it is a defect not of local jurisdiction but of personal 
jurisdictian — Mir Hustn, 16 BomXJt. 84, IS CrXJ. 295. (cited imder sec. 514). 
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Failure of justice: — Where obj’ection as to the jurisdiction of the Court tras 
not seriously taken in the Lower Court, and the petitioner failed to show in the High 
Court that he had been prejudiced, the Court declined to interSeie— Sonotun v. 
GOOTOO Churn, 21 \V.R. 88. Even the fact that the obj'ection to jurisdiction was taken 
at a comparatively early stage of the proceedings was not a conclusive proof that the 
accused was prejudiced by the irregularity— Hull Charan, 34 CL J. 200, 22 Cri j. 668, 
63 I.C. 458. Where it has been nobody's case throughout the prosecution either in the 
Court* of first instance or in the Appellate Court that the wrong assumption of terntotial 
jiinsdiction has in fact occasoaed a failure of justicejnor has the Judge m his judgment 
expressed himself to that effect, a conviction cannot be set aside by the Appellate Court 
on the ground of want of such jurisdiction — Abdul Shakur v. PalJo Rant, 32 Cr.L.J, S28 
(829), 132 rC 50. Ind. Rul. 1931 Oudh 2I0, 14 OXJ. 246, 8 O.WN. 341, l$3l Cr.C. 
633. A.LR. 1931 Oudh 273. See also Naiatn Das, A.I.R. 1936 AU. 105 (107), 37 
'Cr.LJ. 157, 159 I.C. 808. 

Seaion 177, Cr. P. C , only provides for the ordinary place of inquiry and tnal, and 
there is no difficulty whatsoever in reading it along with this section, the result being 
. that a conviction cannot be set aside mcreJy on the ground that the tnaJ has taken 
place in a wrong d stnct but that the party aggrieved is entitled to have the convictioa 
set aside if he shows that such error has in fact occasioned a failure of justice— 
Atharaia 5>ngA, 15 Pat. 418 (420). 

532. (1) If any Magistrate or other authority purporting 
•When irrs^uhi com- ^0 «xercisc powers duly conierred. which 
mitments may be viii- were not SO conferred, commits an ac- 
cused person for tnal before a Court of 
Session or High Court, the Court to which the commitment is 
made may, after perusal of the proceedings, accept the commit- 
-fnent if it considers that the accused has not been injured thereby, 
unless during the inquiry and before the order of commitment, 
objection was made on behalf either of the accused or of the 
prosecution to the jurisdiction of such Magistrate or other 
authority. 

(2) If such Court considers that the accused was injured, or 
if such objection was so made, it shall quash the cojnmitment 
and direct a fresh inquiry by a competent Magistrate. 

1402. Scope of section: — Section 531 must be read as complete m itself and 
not as m any way cut down or lunited by the proviso contained m the latter part ol 
sec. 532 Sec. 531 appl es only to cases in which there is no junsdiction by reason of the 
inquiry, tnal or other proceeding being held in a wrong local area. Sec, 532 seems to 
refer to cases in which the Magistrate is competent to deal with the offence as having 
taken place within the local limits of bis jurisdiction, but has no power to commit to 
the Sessions either because he is a Second Class Magistrate or from some reasons otbex 
than that of want of local junsdiclioo— /<n«« /ngfe, 16 Bom. 200. 

This section applies only to cases where the Magistrate or other aulhonty who has 
'assumed to commit has not been duly imested with the powers und^r which he has 
assumed to make the commitment, t e , when the defect is one personal to the ccmmitung 
authority and there is no detect in hts ptoaeding— Sfiamd Kkan, 1B90 P.R. 16. This 
section applies where the Magistrate pujpartuig to eserase certain poirers had reaJJy na 
such powers. But where the Magistrate was duly invested vnlh the powers which he 
e-xercised (eg., power to oiaimit for tnal). this section has no appLcaiiOn — Abbs Reddt, 
17 Mad. 402 (403). This secUo.u does not deal with cases in ubjcb the defect la tlie 
committal order anses from want of temtonal junsdiction — /ants ingle, 16 200: 
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in British India 'within the scope of that section to which sec. 531 now corresponds. 
WTierc, therefore, allhouEh the offence was committed at Delhi but was wronsly tried 
n\ Hoshangabad, the con\'iction should not, in view of this section, be set aside— Diicon 
Simh. A.I.R. 1936 Nag. 5S (63). 37 CrXJ. 474 (482). 

. There is noUiing in the language of this section to confine its operation to cases 
where offences committed within the jurisdiction of the Court arc tried by such Court 
outside the limits of the local area of its jurisdiction— Dorflisicamy Mttdali, 30 Mad. 94 
(93), 1 iM.L.T. 345, 4 Cr.LJ. 253. 

This section only refers to districts, sub-dmsions and local area [overntd by this 
Code, and not to tributary- Mahals like Keonjhar or Mourbhanj to which the Code docs 
not extend — iJ:cfti7ranii«d v. 16 Cal. 667 (675); Kfshub, 8 Cal. 9S5. See also 

Ali Afu/m»ifd A'oiJijH, 32 Cr.L.J. 1120 (1124), 9 Rang. 338, Ind. Rul. 1931 Rang. 273, 
134 1 C. 209, 1931 Cr.C. 660, A.IJL 1931 Rang. 164. 

The ‘order’ under this section includes an order of comndttal — Bfcagicffnh'fl, 3 Pat. 
417 (421), 26 Cr.LJ. 49. 

O^cnce in one place, trial or commitment in &nother:->-See Notes 549 
and 552. . . 

Sections 403 and 531, Cr. P. C, must be read together and a Court is of competent 
jurisdiction wltJiin the meaning of sec. 403, Cr. P. C, where the finding, sentence or 
order of the Court could have been set aade under the pioviaons of sec. 531, Cr. P. CX, 
but has not in fact been set aside. Section 531. Cr. P. C, must be deemed to give 
junsd.ction to a Court which would other>\ise lack it unless it appears that such lack 
nf jurisdiction lias in fact occasioned a failure of justice. Clearly it is not competent 
(or a Court not acting under the proxisions of sec. 531, Cr. P. C., to say whether a 
failure of justice has or has not been occasioned. BTiere, therefore, the accused ivas tried 
in the S. Sessions Court for the offence of cheating in L as well as for the offence of 
abduction which offence was committed within the territorial jurisdiction of the & 
Court and was acquitted and was sub$c<iuenUy proceeded against on a charge of dieating 
In (he Court of a Magistrate at L. the proceedings must be quashed— DAmgono Khoso 
V. CuUher Komblr Khan. 38 CrXJ. 959, 170 1C. 314, A.1R. 1937 S.nd 179. 10 RS. 
fr. following Rainat-elu v. A*. 5. Iyer. 56 Mad. 996, A.I.R. 1933 Mad. 765, 1933 Cr.C. 
1372, 145 I.C. 878, 65 MXJ. 529. 34 CrXJ. lOSO. 1933 M.\VJ4. 743, 6 RaM. 143, 
SS M.X)V. S52 and not following Shantar Tulsiram v. Kundahk Anjaba. 

53 Bom.L.R 69, A.I.R. 1928 Boro. 530, 113 I.C 70. 30 Bom UR. 1435, 30 CrXJ. 54. 

' -ItTicre the charge under sec 6 of the Indian Merchandise Marks Act (IV of 18S9), 
is not tried at the place where the offence bf appljing the false trade description was 
committed, the defect is one curable under this section—^l. A’. Sen v. Madhu MonsaJ, 
A.I.R. 1940 Cal. 583. " 

• . A commitment by a Magistrate who had no territorial jurisdiction over the place 
where' the offence xvas committed, will not be set aride, unless there has been a failure of 
justice occasioned by such commitment— vl5W Ardrf*. 17 Mai 402 (403); A’go Toung. 
7 BurL.T. 26, 15 CrXJ. 270. If the Sessions Judge who tried the case had territori^ 
jurisdiction. Uie irreguJanty in the commitment was immaterial— AhW Ktddi, supra. 

Commitments to wrong Sessions: — See Notes 549 and 552. 

[ Trial at a place outside Jurisdiction: — ^Ticre a cnminal appeal was heard 
and disposed of at a place which was outside the local limits of his criminal jurisd ctlon, 
but where he had civil jurisdiction, it was held that the procedure was an irregularity, 
but no failure of justice being occasioned thereby, the Inal ■was not a nullity — Fast Atim, 
17 All. 36. 

Jurisdiction of Court to order forfeiture: — ^This section applies only to 
proceedings in a wrong place and cures defects as to local jurisdiction. But it cannot 
Cure a defect where a bond of appearance taken from the accused by one Magistrate is 
forfeited by another Magistrate, for it is a defect not of heal jurisdiction but of pcrjcKaf 
|urisdicrion — ,Mir Ilustn, 16 BomXJl. 84, 15 Cr,LJ. 295 (cited under sec. 514). 
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Failure of justice: ^^VheIe (Ejection as to the jurisdiction of the Court was 

not senously taken in the Lower Court, and the petitioner failed to show in the High 
Court that he had been prejudiced, the High Court declined to interfere— Sanaiwn v. 
Goofoo Chwn, 21 WJl. 88. Even the fact that the objection to jurisdiction was taken 
at a comparatively early stage of the proceedings was not a conclusive proof that the 
accused was prejudiced by the irregularity — Kali Cbaran, 34 CL J. 200, 22 CrJ-.J, 666, 
63 I.C 458. Where it has been nobody’s throughout the prosecution either in the 
Court of first instance or in the Appellate Court that the WTong assumption of temtonal 
jurisdiction has in fact occas oned a failure of justice nor has the Judge m his judgment 
expressed himself to that effect, a conviction cannot be set aside by the Appellate Court 
on the ground of want of such jurisdiction — Abdul Sltakur v. Palla Ram, 32 Cr L J. 828 
(829), 132 IC. 50. Ind. RuL 1931 Oudh 210, 14 OLJ. 246, 8 0,W.N. 341, 1931 Cr.C. 
633, A.I.R. 1931 Oudh 273. See also Namn Das. A.I.R, 1936 AIL 105 (107), 37 
'Cr.L.J. 157, 159 I.C. 808, 

Section 177, Cr. P. C , only provides for the ordinary place of inquiry and tr.al, and 
there is no difficulty whatsoever in reading it along with this section, the result being 
. that a conviction cannot be set aside merely on the ground that the trial has taken 
place in a wrong d strict but that the party aggrieved is entitled to have the conviction 
set aside if he shows that such error has m fact occasioned a failure of justice — 
.AekaTajaS:nth, 15 Pat. 418 (420). 

532. (1) If any Magistrate or other authority purporting 

When irregular com- exercise powers duly conferred, which 
'^tinents may be viii- were not SO conferred, commits an ac- 
cused person for trial before a Court of 
Session or High Court, the Court to which the commitment is 
made may, after perusal of the proceedings, accept the commit- 
•ment If it considers that the accused has not been injured thereby, 
•unless during the inquiry and before the order of commitment, 
objection was made on behalf either of the accused or of the 
.prosecution to the jurisdiction of such Magistrate or other 
authority. 

(2) If such Court considers that the accused was injured, or 
if such objection was so made, it shall quash the commitment 
and direct a fresh inquiry by a competent Magistrate. 

1402. Scope of section: — SecUon 531 must be read as complete In itself and 
not as in any way cut down or limited by the proviso contamed m the latter part Of 
see. 532. Sec. 531 appl es only to cases in which there is no junsdiction by reason of the 
inquiry, trial or other proceeding being held in a wrong local area. Sec. 532 seems to 
•refer to cases in which the Magistrate is competent to deal with the offence as having 
taken place within the local limits of his jurisdiction, but has no power to commit to 
the Sessions either because he is a Serond Class Magistrate or from some reasons other 
than that of want of local jurisdiction — Jamts Ingle, 16 Bom. 200. 

This section applies only to cases where the Magistrate or other authority who has 
assumed to conuiut has not been duly intested with the powers under which he has 
assumed to make the commitment, ic, when the defect is one personal to the commilimg 
aulhonty and there is no defect in his proceeding— SAamol Kkan, 1890 PJL 16 . 
secuon applies where the Magistrate putpoTlmg to exercise cot^ powers had really no 
• such powers. But where the Magistrate was duly invested with the powers which he 

exercised {eg., power to commit for Uial), this section has no appLcauoa Abbt Redd' 

17 Mad. 402 ( 403). This section does not deal with cases in which the defe« in the 
committal order arises from want of lemtonal jurisdiction— /eoBfs Ingle, 16 200* 
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.Abbi Reddi, 17 Mad. 402 (403)} Ratkham. 20'Cr.L.J. 416, 51 I.C. 176 (Mad ). This 
.section has no reference to a case where the Magistrate who has general powers of 
commitment commits an accused over which he has no jurisdiction or commits him for 
.an offence which is not triabJe by a Court of Session or High Court— GmsA Chandra, 
.1929 Cr.C 468, A.I.R. 1929 Cai 756, 50 CL.J. 408, 34 .C.W.N. 13 (FB.). It 
does not apply where the commitment is bad owing to a disqualification of tiie 
'Magistrate under section 556 — Afoung Lat, 2 L3.R. 209. It has no application 
.to commitments made by Magistrates acting under section 346 — Kamini v. Fakir 
Chand, 12 C.W.N. 136, 6 Cr.LJ. 429. But this section applies where the commit- 
ment is irregular by reason of want of sanction under sec 196 or 197— Baf Gangadhar 
Tilak, 22 Bom. 112; Morton, 9 Bom. 288. This section does not apply to a case where 
.the.prosecution is illegal on the ground of want of permission required under sec. 83 of 
.the .Indian Registration Act. Sec. 537 also cannot cure the defect— A/o/irf. Mehdi, 
A.I.R. 1934 All. 963 ( 958), 1934 A.LJ. 965, 152 I.C. 667, 4 A.\V.R 524, 1934 Cr.C. 1291, 
36 Cr.L.J. 137, 57 All. 412 (F.B.). It applies where the commitment of the 
.approver (who has broken the conditions of pardon} is irregular by reason of want of 
the certificate of Public Prosecutor required under sec. 339 — Nga IVa, 3 Rang. 55, 
4 Bur.LJ. 23. 

- - Objection to -jurisdiction: — If a Mapstrate being duly empowered to commit 
to the Sessions but having no territorial jurisdiction over the place of offence, commits 
a case to the Sessions, the commitment is valid under sec. 531, and there can be no 
objection to his jurisdiction to commit— AAAi Rtddy, 17 Mad. 402 (404). 

.Where objection to the want of jurisdiction of the Magistrate to commit is not taken 
before' the Mapstiate, the High Court ^ accept the commitmmt under this section/ 
if it considers that the accused has not been prejudiced thereby-^Bcl' Gangadhar, Tilak, 
22 Bom. 112. 'See also Desaibhai Khushalbhal, A.I.R. 1938 Bom. 50 (54), 39 BomL.R. 
.1056. . , ; . . . ' 

533. (1) If any Court, before which a confession or other 
Non-compliance -with Statement of an accused person recorded or 
.'provisons of section 164 purporting to be recorded under section 164 
, .or section 3(34 is tendered, or has been 
received in evidence, finds that any of the provisions of either 
.of such sections have not been complied with by the Magistrate 
!recordiug the statement, it shall take evidence that such person 
'duly made the statement recorded;, and, notwithstanding any- 
thing contained in the Indian Evidence Act, 1872, section 91, such 
statement shall be admitted if the error has not injured the 
accused as to his defence on the merits. 

(2) The provisions of this section apply to Courts of Appeal, 
-Reference and Revision. 

.. . 1403. Scope of section: — 'What this sect’on means is this, that where a 
confession or other statement of an accused person is duly made, but in recording it the 
provisions of the law have not been complied with, oral’ evidence is admissible to prove 
that tlie confession or the statement was duly made. The defect which this section 
intends to cure is one not of substance, but of foirn only, as for instance when the Magis- 
. trate has omitted to sign the certificate, or has omitted to state in the certificate that the 
^statement was taken in his hearing — Bhahab Chundtr, 2 C.W.N. 702; Balmokand. 1915 
P.R. 17, 16 CrL J. 354, or where the Magistrate has omitted to record that the required 
warning was given to the accused under sec. 164 — Partap Singh, 6 Lah. 415, 7 LahL J. 
,482; Ra'nai. 3 Pat. 872; Kheman, 6 Lab. 58. 26 CriJ. 1074; Bowa S'ngh. 7 Lah.Lj. 
,250, 26 Ci,LJ. 1458; or where the * Magistrate has recorded that the confession was 
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TOluntarily made but omitted to record th^ questions and answers which would show 
that the confession was vol'ontary — Rama Kartappa, 31 Bom.L R 565, AIR. 1929 
Bom. 327 (328). The words "purporting to be recorded" and "has been received in 
ev.dence" imply that even if a statement be not recorded stnctly m conformity with the 
pro\ns.ons of see. 16t (« £ , if the signature of the accused is not taken to the statement) 
stiU so long as the Magistrate purports to have recorded it under that section, and even 
after the statement has been received in evidence, sec. 533 can be resorted to and evidence 
taken that an accused person duly made the statement recorded — Ba Ytn, 7 Rang 759, 
31 CrLJ. 297 ( 299). But this section will not render a confession admissible when 
the prowsions of the law have been totally disregarded, as for instance, where a state- 
ment has been neither signed by the accused nor certified by the Magistrate — Vtran, 
,9 Mad 224j Jai Narayan, 17 CaL 862; or where no warning was given at all under 
sec. 164 — Parlap, 6 Lah. 415. A.I R. 1925 Lah. 605; or where the Magistrate neither 
recorded the fact whether the confession was voluntarily made nor the questions and 
answers tendmg to show that the confession was voluntary, nor the fact whether the 
required teaming was gnen to the accused— Prag, 6 Luck. 335, Ind. Rul. 1931 Oudh 23, 
7 O.W21. 909. 128 I.C. 215. 1930 Cr.C 1073, A.I R. 1930 Oudh 449, 32 CrX J'. 97 ( 100) ; 
or where the Magistrate did not at all question the accused as to whether he was making 
the confession voluntarily — Ranbir Smgk, 33 P.LR. 241, 33 Cr.LJ. 242. This section 
bas no application where no record whatsoever has been made of a confession— CKlobu, 
35 AIL 260. But the Bombay High Court lays down that neither the language nor the 
object of sec. 533 would justify a disUncton between an omission to comply with the 
law and an infraction or direct violation of the law. The test is that as long as the 
Irregularity does not injure the accused as to bis defeiKe on the merits, it can be cured 
under sec. 533— Visrom 21 Bom. 495 (501); Raghu, 23 Bom. 221; Rama 

Xafiyoppo, supra. Jn these cases ;t has been held that this section applies to omisuoas 
to comply with the law as well as to infractions ol the law, t e., to d^ects not only of 
form but of substance also. 

Irregularity in record of confession: — See Notes 1037, 1CG8 and 1042 
under sec. 364. 

Omission to sign the record: — See Note 516 under sec. 164 and Note 1040 
under sec. 364. 

Want of memoraadum or certificate: — See Note 519 under sec. 164 and 
Note 1041 under sec. 364. 

Irregularity in recording confession: — See Note 516 under sec. 264; 

534. An. omission to inform under Section 447 any person 
OmisMon to give infor- of Itis rights under Chapter XXXIil shall 

mation under section 447. affect the validity of any proceeding. 

' This section has been inserted by sec 34 of the Cnminal Law Amendment Act, 
XII of 1923. 

535. ( 1 ) No finding or sentence pronounced or passed shall 
Effect of oimssion to be deemed invalid merely on the ground that 

prepare charge no charge was framed, Unless, in the opinion 

of the Court o£ appeal or revision, a failure 'of justice has in 
fact been occasioned thereby. 

(2) If the Court of appeal or revision thinks that a failure 
of justice has been occasioned by an omission lo frame a charge, 
it shall order that a charge be framed, and that the trial be recom- 
menced from tlic point immediately after the framing of the 
charge. 
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1404. Omission to frame charge:— An omission to frame a charge does not 
invalidate an order of acquittal and render it equivalent to an order of discharge; such 
order is a bar to a retrial for the same offence— Cordu, 3 All. 129. Mere omission to 
frame a charge will not justify a reversal of the order of the Lower Court, unless a fa'lure 
of justice has been occasioned, especially where at the dose of the prosecution eddence- 
in-chief, the Magistrate laid down the diarge— Afcd/irtb, 53 Cal. 738, 27 Cr.LJ. 1295. 
So also, the mere omission to state the previous conviction in the charge as required by 
^sec. 221 (7), is not a sufTicient reason for interfering in appeal or resnsion with the 
enhanced sentence passed by the trial Court, if there has not been any failure of justice 
—Abbullu, 7 M.L.T. 77. 11 Cr.L.J. 217j Disakhi. 29 P.R. 1917, 18 Cr.LJ. 875 ( 878). 

Where a charge was framed under sec. 147, 1. P. C., but the accused was convicted 
of an offence under sec. 323. I. P. C, it ‘.vas held that the consiction was Illegal on 
account of the absence of a charge under sec. 323, I. P. C., and sec. 535 of this Code did 
not cure the defect. The words "merely on the ground that no diarge was framed” in 
this section must mean a case where the offence being a petty one, and the evidence 
being fairly taken the Court framed no charge at all. But where a charge has been 
framed (in this case a charge under sec. 147, 1. P. C., was framed), this section does not 
apply and it cannot be said that the comnetion 'shall not be deemed invalid merely on 
the ground that no charge was (ramed'j and the persons charged under sec. 147, 1. P. C, 
Jor rioting with the common object of causing hurt to the complainant cannot be convicted 
under sec. 323, I. P. C., of causing hurt to another person — Sila Ahir, 40 Cal. 168. (In 
other words the Court held that an erroneous or misleading charge was more dangerous 
tJian no charge). But In a later case the same High Court has laid down that this 
section is not confined to cases where no charge at all has been framed, but also applies 
to cases in which no charge was framed of the particular offence of which the accused 
has been convicted (though a charge of another offence was framed)— Hakim. 
*41 CL.J. 474, 26 CrL.J. 1279. Where a trial was at first begun as a warrant case for 
an offence under see. 333, I. P. C., but In the course of hearing the Afagistrate found 
that the offence under sec 535 was not proved but that the offence. was really under 
’sec. 186, 1. P. C.,' which was a summons case, and the Magistrate Iramed no diarge under 
that section and convicted the accused, held that the trial was not vitiated as the 
'Magistrate was not bound to frame a charge for the ‘summons offence. Even, if the 
omission appears to have occasioned a failure of justice, the Court of appeal or revision 
■'would under sub-sec. (2) of this section order a frame of charge and recommencement 
of the trial— Amfiifca Prasad. 53 A«. 206. 1930 A.L.J. 1314, 32 Cr.L.J. 313 (314), 
Ind. Rul 1931 All. 145, 129 I.C. 369, 1931 CrC 7, A.I R. 1931 AH. 7. 

In a summons case .the omission to stale the particulars of the offence to the accused 
‘(which virtually amounts to a frame of charge) is cured by secs. 535 and 537, if there is 
jio suggestion of any failure of justice having been occasioned by such omission — Lahoni 
V. Khushal, 28 N.L.R. 163, 1932 Cr.C. 678 (679). . . ■ 

Where a Magistrate framed a charge under sec. 19 (e) and {/) of the Arms Act, 
and then submitted the record to the Distrirt Magistrate for his sanct-on and the District 
Magistrate sanctioned the institution of proceedings, whereupon .the trial proceeded and 
the acojsed was contacted, it was held that the omission to frame a charge afresh after 
sanction was cured by this section— 4 L.B.R 247, 8 Cr,L J. 85. 

■ Trial by jury of (1) If an offence triable with the 

offence triable with aid of assessors is tried by a jury, the trial 
assessors. shall not on that ground only be invalid. 

' . (2) If an offence triable'by.a jury.is tried with the aid of 

' Trial with assessors of assessors, the trial shall not on that ground 
offence triable by jury. jjg invalid, unless the objection is taken 

before the Court records its-finding. 
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1^05. Sub'Sectlon (1): — difference between a trial by a jury and a 
trial with the aid of the assessors lies in the summing up of the case; and the manner in 
nhich the verdict of the jury and the opinions of the assessors are taken. It is at this 
latter point tliat there is a departure of ways, and if the accused does not put any 
objection at the crucial point, he cannot aften^ards be heard to complain ^Vhere no 
objection was taken at the trial, it was too late to take objection on appeal — Mavsing, 
33 Bom. 423, 11 Bom.L.R. 350j Karuppa Thetan, 1930 M.WJ4. 776 

Section 536, Cr. P. C , merely cures an admitted irregularity in procedure, but 
even so it sajs nothing as to whether a tnal whidi should have been a tnal with the 
aid of assessors but was in fact held by a jury should be deemed to have been held 
as a valid tnal by jury, or conversely whether a tnal which should have been by jury 
but was actually held with the aid of assessors should be deemed a \'alid tnal with 
assessors. In any case sec. 536, Cr. P C , docs not and cannot affect the right of 

appeal which is governed by sec 418 (1) read with sec 410, Cr P C Where the 

tnal ends in an acquittal, and there is or Is not an appeal by the Local Government, 

there will be obviously no prejudice, and the trial may stand But where it ends m a 

conncUon, and the accused appeals, and the accused is sought to be shut out of an 
appeal on facts, he will certainly have been prejudiced, and on a strict reading of 
fee 536 (1), Cr. P. C, the tnal will be incurably bad To render the trial val.d in 
fuch a case, the nght of appeal on facts would indeed have to be conceded. Prejudice 
may arise also in another way where the Judge takes a view more favourable to the 
accused than the jury but is unable to give effect to it because the tnal is a trial by 
jury. (Per Bi$was,J.3 — Goloke Bthatt Takol v. Bmp., 39 CrLJ. 161 (175), 173 I.C. 
6S, A.IR. 1938 CaL 51, 66 C.L.J. 225, 42 CWJ^. 129, 10 R.C. 441, I.L.R. (1938) 

1 Cal. 290. 

Sub'Section (2): ^Vh«re a case was triable by jury but was tried with the aid 

of assessors and no objection was taken at the trial, it was held that the trial was not 
invalid, even though the accused was matenally injured, by reason of the fact that the 
Judge differed from the opinions of the assessors and convicted the accused— -Conspafki. 
23 Mad. 632j Sakkawat v. Emp.. 38 CrLJ. 330, 167 LC 61, J9NL.J. 320i A.in 1907 
Nag. 50, 9 R N. 163, I L R. 1937 Nag. 277. The objection must be taken at the tnal 
and cannot be taken in appeal — Ibid. 

In certain cases the failure to choose a jury is not fatal. Assessors may be chosen 
instead of a jury and vice versa and a failure (o take objection at the time is an answer 
to a subsequent objection that a case tnable by a jury was tned with assessors, but 
this is the result of speaal statutory provisions, and sec 536, Cr P. C., presumably 
contemplates a jury lawfully empanelled Sec 537, Cr P. C, also makes provison for 
errors in the jury list, but an irregulanty in the constituUon of the jury is an irregularity 
in the proceedings before or during the tnal within the meaning of see 537, Cr. P. C, 
for the words "other proceedings” must be read stusdem generis with the words which 
precede these Sec 537, Cr P C., refers to a Court of competent junsdicl on. It does 
not refer to anything done in the matter of the constitution of the tnal Court, and in 
a trial by Judge and jury the Court is the Judge and jury. Any matenal inegulanty 
in the constitution of the jury affects the constitution of the Court and its co.mpietcnce. 

It must be in the public interest that a body cd jicTsons in whom lies the j»ncr to giie 

a verdict of guilty or not guilty should be constituted strictly according to law 

Skeuaram v. Emp . 41 Cr.L.J. 28 (39), 184 I C 474. A.1 R. 1939 Smd 209. 


537. Subject to the provisions hereinbefore contained, no 
‘ Finding or sentence finding, sentence or order passed by a Court 
when reversible by reason of competent jurisdiction shall be reversed 
^aige or other proceed* altered under Chapter II or on 

ings. appeal or revision on account — 

— _ (a) of any error, omission or irregularity in the com- 
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plaint, summons, warrant, charge, proclamation, 
order, judgment or other proceedings before or 
during trial or in any inquiry or other proceedings 
under this Code, or 
(h) {Oviitted), 

(c) of the omission to revise any list of jurors or 

assessors in accordance with section 324, or 

(d) of any misdirection in any charge to a jury, 
unless such error, omission, irregularity or misdirection has in 
fact occasioned a failure of justice. 

Bxplauatioiu — In determining whether any error, omission 
or irregularity in any proceeding under this Code has occasioned 
a failure of justice, the Court shall have regard to the fact 
whether the objection could and should have been raised at an 
earlier stage in the proceedings. 

140SA. Change: — Clause (6) and the illustration have been omitted by 
sec. 148 of the Cr. P. C. Amendment Act, XVIII of 1923. Clause (b) ran as follows 
"(b) of want of, or any irrefrilanty in. any sanction required by sec. 195 or any irre- 
gualrity In proceedings taken under see. 476." By reason of the omission of this ebuse, 
any irregularity in a proceeding under sec 476 can no more be condoned under see 537. 
Thus, if the Court takes action under sec 476 In respert of on offence referred to ia 
clause (a) of sec 195, the proceeding Is without jurisdiction, and sec. 537 cannot cure 
the irregularity— Dore Salt, 2 Luck. 616. 28 Cr.L.J. 681 (682), 103 I.C. 681, 4 O.WN. 
640, A.I R. 1927 Oudh 326, 8 A.I.Cr.R. 400. 

The illustration ran as follows *A Magistrate being required by law to sign a 
document signs it in initials only. This Is purely an Irregularity and does not affect the 
validity of the proceeding," This lUustration was given to show the class of Irregularity 
contemplated by this section, as distinguished from substantial departures from law— 
AUu, 4 L-ah. 376 (380) . But as this Code nowhere lap doxm that the Magistrate must 
sign his name in full and not in initials, the Illustration was considered by the Sefcct 
Comimttee of 1916 as "inappropriate" and has been consequently omitted. But a recent 
Madras case has expressed the opinion that the omiss-on of the Illustration clearly 
indicates that the Legislature no longer views the defect (signing not by full name but 
by initials) as a mere irregularity. The inference from the omission of this Illustration 
is that the defect affects the validity of the proceedings. Therefore, where a judgment 
prepared by a Bench of Magistrates under sec 265 was signed by the Magistrates not 
by full names but by their initials only, the coimcUon was set aside — Btahmiah, 54 
Mad 252, 59 M.L.J, 674, 32 Cr.LJ. 430 (431). 

1406. Scope of section: — This section applies to mere errors of procedure 
arising out of mere inadvertence and not to substantive errors of law, or to cases of 
disregard or disohedence of the mandatory provisions of this Code — Tirkka v. Natiak, 
49 All 475, 28 CrL J. 291; Appa Subhana. 8 Bora. 200. It does not apply to cases of 
disregard or disobedience of the whole of soma mandatory provisions of the Code, 
but applies only to cases, of fa'lure to comply with some part of such provisions 
‘in the course of a general compliance with the whole — Gangadkar v. Bkangi, 25 
CrL.J 1152, 81 I a 976, AIR. 1925 'Nag. 147. When, a trial is contrary to 
law, it IS no tnal at all, and a disobedience to an express provision of Jaw as^ to 
the mode of the trial is not an «rrcg«ter»/y which can be cured by this section, 
but is an illegality which vitiates the whole trial This section has not the effect 
of curing .'material irregularities and absolute illegalities The errors which can be 
cured by this section are formal defects of procedure and not substantive errors of law 
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Subramatiia Ayyar, 25 Mad. 61 (P.C). TWs section does not apply to an infringement 
of statutory requirements. It only applies to errors, omissions and irregularities of a 
technical nature nhlcb may occur by accident or o\ersight in the course of proceedings 
conducted in the mode prescribed by statute. If in conducting a trial the Judge adopts 
a procedure nhich is a departure from the authorised procedure, it would amount to a 
r.olation of the law, which cannot be cured by sec 537 — Allu, 4 Lah. 376, 25 Cr.L J. 68, 
75 I C. 980. 6 L.LJ. 103, A.I R. 1924 Lah. 104; Lyme. 4 Lah 382 (386). Thus, where 
two cross-cases were at first tried by the Judge separately but were afterwards tried 
jointly, the eridence for the prosecution in one case was treated at the request of the 
accused as the defence e\idtnce in the cross-case, only one set of findings was recorded 
in respect of both cases, and finally one composite judgment was delivered, held that the 
procedure adopted by the Judge was a scr-ous departure from the usual and proper 
course, and was not only irregular but grossly illegal Sec 537 could not apply to the 
case — Allup, supra But see m this connection Sukhi Ahir, 50 All. 457, 26 A L J. 176, 
30 Cr.LJ. 337; Madat Khan, 8 Lah. 193 (PC). 31 C.VV.N. 393 (394) and Note 830A. 
The test to be applied in considering whether a particular infringement of the pros'isions 
of the Ojde does or does not fall within the purview of sec 537 appears to be this : 
Does the error go to the whole root of the Inal? Does it m efiect vitiate the proceedings? 
Has the Court assumed an authority which it does not possess’ Has it broken the vital 
rules of procedure’ If the enor is of such a nature, then the proceedings are vit ated 
in the.r very inception and sec 537 has no application; but the mere fact that a 
certain provision of this Code is imperative does not in itself indicate that a breach of 
the piovis.on vitiates the whole proceedings— Bcchu Chaube, 45 Ail 124 (127), 20 
A.LJ. 874, 24 Cr.LJ 67; Nutmahomed, 54 Bom. 934, 32 BomL.R. 1279. 1930 CrC. 
1182 (1184) A distinction should be made between a positive enactment by the Code 
that a certan trial ^all not take place and a positive enactment that in the course of 
such a trial certain detailed proeedure should be followed Both are imperative prow 
sions. But still the one is a diflercnt thing from the other. In the former case an 
hfnngemcnt of the enactment amounts to an assumption of jurisdiction and vitiates the 
trial from the very beginning. In the latter case, an infringement merely amounts to an 
error, omission or inegulanty in the procedure adopted in the course of the tr al. This 
section aims at curing infringements of the latter lypt—Nta Ula U, 3 Rang. 139, 26 
CrLJ. 1336. The bare fact of an omission or irregularity in procedure [eg. an irre- 
gularity in reading over the depositions of witnesses to the accused according to the 
provis'ons of seC 360) unaccompanied by any probable suggestion of any faJure of 
justice having been thereby occasioned, is not enough to warrant the quashing of a 

conviction, which may be supported by the curative provisions of secs 535 and 537 

Abdul Rahman. 5 Rang 53, 31 CWJ^ 271 (281). 52 MLJ 585, 29 BomLR 813 
(PC). After Subrahmanya Ayyai 's case (25 Mad. 61, P C ) , the idea prevaded that 
sec. 537 did not apply to the mandatory provisions of the Ck>de, although there was 
nothng in the section itself to give sudi a restricted scope But the ruling in Abdul 
Rahman has dispelled that idea, and sec 537 may now be taken to cover any irregularity 
in the widest sense of that term, provided there has been no failure of justice — Annai 
Erappa, 31 L.\V. 386, 1930 Cr C 186, 31 Cr L J 827 In the face of the pronouncement 
in Abdul Rahman's case it is no longer open to the Courts in Ind a to hold that the mere 
fact that an imperative statutory rule of procedure has been broken is enough to vutiate 
the trial or proceeding The Court should consider the gravity of the irregularity or 
omission and whether it might have worked actual injustice to the accused — Kallu v 
Bashiruddin. 32 CrLJ 372 ( 375), 129 I C 269. 1930 ALJ 1504, AIR 1931 AIL 3. 
53 All. 172. 1931 Cr.C. 3. Iftd Rul 1931 All 141 See also Rajabali. 32 Cr L J 521* 

1930 Cr.a 1147, 24 SLR. 446. 130 IC 442, AIR 1930 S nd 315; and Ramaraju 

32 CrL.J. 30, 127 I.C. 654. 1930 MWN 377. A.IR. 1930 Mad. 857. Ind. Rul 1930 

Mad. 1038, 32 ML\Y. 891. 59 ML.J 915. 1930 CrC. 1033, S3 Mad. 937 A 

breach of a provusion. even though mandatoo*. cannot be sad to be an illcgalty 
ncccssanly vitiating the proceedings. If the judgment has been passed by a Court cf 
competent jurisdiction the sole cntciipn in every case is wheito there has been a 
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ta’lure of justice.' The test to be aji^ltcd h to ascertain whether the accused had a 
fair trial in spite of the transgression of the prescribed rule of procedure. Even if 
there is an illeeality the High Court will not interfere except in case of failure of justice 
— Me/i/or, 42 Cr.LJ. 37 (38). 190 I.C. 838, A.I,R. 1910 Nag. 375, 1940 N.L.J. 224, 
I.L R. 1940 Nag. 488, following Kaffoor Chand v. Sure} Prasad, 55 All. 301, 142 I.C 537, 
1933 A L.J. 188, Ind. Rul. 1933 All 123, 34 Cr.L.J. 414, A.I.R. 1933 All. 264. 1933 CrC 
431 (F.B.), Pamaroja, supra. Nia Po Min. 10 Rang. 511. 141 I.C. 89, A.I.R. 1932 
Rang. 190, 1932 Cr.C. 932, Ind. Rul 1933 Rang. 14. 34 Cr.L.J. 121 (F.B.). Eman Alt. 
57 Cal. 1228, 123 I.C. 664, 34 CWN. 2%. AI.R. 1930 Cal. 212, Ind. Rul 1930 Cal 360, 
31 Cr.L.J. 536. 51 C.L.J. 171, IffiJO Cr.C. 212 (F.B), Cangadkar Pradkan v. Emp, 
43 Cal. 173, 33 I.C. 626. 20 C.WJ^. 63. 17 Cr.L.J. 145, A.I.R. 1916 Cal 867. Lahani 
V. Khushal, 28 N.LR. 163 (166), 140 I.C. 113, A.I.R. 1932 Nag. 127, 1932 Cr.C. 678, 
Ind Rul 1932 Nag. 134, 33 Cr.LJ. 938, Pfay^b Sakarta v. Emp. 61 Cal 399, 152 I.C. 
44. A.I.R. 1934 Cal, G35, 38 C.W.N. 659. 1934 Cr.C. 929, 3S CrLJ. 1479, 7 R.C. 225 
and Sera Sufcramanian v, Emp., A-I.R. 1931 Rang. 161, 133 I.C. 489, Ind. Rul 1931 
Rang. 265, 32 Cr.L.J. 1068, 1931 Cr.C. 657. 

The provisions of this section are mandaspry, and no Court is entitled to set aside a 
finding, sentence or order of a subordinate Court in direct conlradiclion of the terms of 
the section. Tlie words “subject to the provisions hereinbefore contained” must refer 
to the other sections in this Chapter unless there is any specific provision in any other 
section of the Code which says that any parllcjlar error will vitiate proceedings in 
spite of the fact that no fa'lure of j'ustice has been occasioned by such error. There is 
considerable authority for maWng a distinction between inegularities which may be 
cured under the provisions of this section and iJJegaJiiies ir)5;c)i nay not be so rurei 
but it is doubtful whether such a distinction is justified by any section in the Code of 
Criminal Procedure. The procedure in this country is governed by_^ statute and It is 
doubtful whether it is admissible for Court to go outside the statute' and proceed in s 
manner contrary to its provisions on general principies-*Rfta;7a v. Emp., 40 Cr.L.J. 549 
(551), A.IR. 1939 All. 238. 1939 AX.J. 81. 181 I.C. 537, 1939 A.W.R. (HC.) h 
n RJl. 573, 1939 A.Cf.C 17, 

‘Subject to the provisions berembeFore contained*: — ^These words do 
not refer to the provisions of the entire Code preceding this section, but only to the 
provisions of this chapter (»c., secs. 529 to 336)— Subheg, 19 C.W.N. 972, 16 
Cr.LJ. 641 {per Sharfuddin and Beachcroft, JJ.){ Contra — Raj C/i«nefer v, Cour, 22 
Cal 176; Pfilralan v, Jogesh, 23 CoJ 933; Ram Subheg, 19 C.W.N. 972 (per Fletcher, JO- 

‘Court of competent jurisdiction*: — ^This means a Court of competent 
jurisd.ction in respect of the particubr offence charged— A’rwAwirbAo/, 10 Bom- 319. It 
a Magistrate in consequence of a personal disqualification (e.g., under sec. 556) is 
forb'dden by law to try a particular case, though he may be authorised generally to 
try cases of the same class, he cannot be said to be a Court of competent jurisdiction 
with respect to that particular case — Sudkama, 23 Cal. 328. Thus, a Magistrate who 
takes cognizance of a case under sec. 190 (I)(c) is not competent to try the case, if the 
accused objects to it, and if in spite of such objection he proceeds to try the same himself, 
he cannot be said to be a Court of competent jurisdiction in respect of that case — 
Hoiotliojne, 13 AH. 345. If a District Magistrate transfers to a subordinate Magistrate 
a case which the latter is not competent to try, a trial by the latter of that case is a 
defect which cannot be cured by this section, as the trial is not held by a Court of 
competent jurisdiction~J?<rgA« Singh v. Abdwl' W'ahab, 23 Cal. 442. A second class 
Magistrate is not competent to try an offence under sec; 420, I. P. Code. This Is a 
matter which goes to the very root of the rase and is not an irregularity which is 
covered by this section^Kkuda Rakksk, A.1JI ISIW Lah 1009 (1010), 1933 Cr.C. 1554. 
147 IC. 737, following BakktawaT, A.I.R. 1921 Lah 63. 67 I.C. 588. /wala Prasad. 11 
LL J. 95 and Rangayya v. Somappa, A,I.R 1925 Mad. 367. 

1407. Failure of justice: — ^The test in case of errors, omissions or irregularities 
and other matters of like nature referred to in this section is not whether the Court had 
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acted illegally, (for in one sense every error or irregularity in so far as it contravenes the 
provisions of the Code is illegal) but rehether there had been a failure of justice — Abdur 
Rahman v. Keiamat, 27 Cal. 839. Moreover,, the test {vU., whether the error or irre- 
gularity has occasioned a failure of justice) is one which can be properly applied only 
ajter the hnal result of the case is known, and cannot be applied while the case is in its 
preliminary stage. Thus, where a complaint is summarily dismissed under sec. 203. and. 
a fresh complaint on the same facts is aiteitained by a Magistrate, but the High Court 
annuls the proceedings taken on the second complaint and orders a further inquiry, the 
question arises whether the further inquiry should commence de novo ot from the stage 
which was reached in the proceedings taken on the second complaint, and whether the 
latter course would occadon a failure of justice. But this test cannot be applied at this 
stage of the case (w-hen no inquiry or trial has yet taken place), and the safest course 
is to commence the inquiry de novo — Ntbatan v. jogesh, 23 Cal. 983 (990). If, however, 
the inquiry has proceeded far enough to enable the test required by this section to be 
applied, this section may he called m to cure the error or irregularity — Jkamandas, 12 
Cr.LJ. 320 (321) (Sind). 

The question of prejudice is always a que&tion of fact to be proved by the person 
raising the question and where there is no prejudice even if there is an irregularity the 
matter is completely covered by the provisions of this section — PoWu, 41 Cr L.J. 55 
(58), A.IR, 1939 Uh. 475, I.L.R, 1939 Lah. 243, 184 I.C. 549, 41 PL.R, 731. 

*ln facl’to^The words ‘m fact' have been introduced into the Code of 1893 
apparently in order to emphasize the duty of the Court to go into the merits be'ore 
interfering in consequence of misdirection or other error— Smiriier. 26 Mad. 1 (16). 
The words have been added to emphasize the reality of the requirement that no failure 
of justice has occuned— Gangadhar. 43 Cal 173 tl77), 20 C.W.N. 63. 

1408. Error, omission or irregularity — Error or irregularity in 
summons or warrant: — See 8 Ail 2^ m Note 143 under section 68i 38 Mad. 1088, 
and 18 A L.J. 1149 in Note 183 under sec. 90; and Note 285 under sec 115. 

A search warrant issued illegally under sec. 96 (1) cannot, by the operation of this 
section be taken to have been validly issued under sec. 98 The section cannot give legal 
effect to a defective warrant— Pejh Befeary, 35 Cal 1076. 

Omission to state the name of the prosecutor or the particulars of the offence in the 
summons or a delay in the filing of the complaint or the hearing of'the case within less 
than seven days from the date of the service of the summons, in contra\ent<on of see. 15 
of the U. P. Prevention of Adulteration Act (VI of 1912), would certainly be an 
irregularity, but that alone is not sufficient to make the conviction illegal The 
irregularity is cured by this section — Kebar Smgb, 36 Cr.LJ 68, AI.R. 1935 All. 219, 
152 I.C. 367, 1934 A.LJ. 1192. 

An omission in the suttunotis cannot by itself vitiate a trial The trial can only 
be vitiated by a defect in the proceedings at the tnal by which the accused is prejudicccL 
An objection of this nature must be considered in the light of the provis'ons of sec 537, 
Cr. P. C., and the objection must be rejected unless the person concerned can show 
that he has in fact been prejudiced by the defect alleged — Abdul, AIR 1940 Oudh 
77 (79). 1939 OW.N. 960. 1939 OL.R 647. 184 1C 742. 41 CrLJ 92. 1939 AW.R. 
(C.C.) 248; Muhammad Sadiq v. Delhi Eieetue Supply and Traction Co. A-IR, 1929 
Lah. 867. 1929 CrC. 601, 116 1C. 889. 30 CrLJ. 702. See also W B Spurs v 
Johiuddin, 33 CrL.J. 549. 138 I.C 98. AJR. 1932 Cal 461, 36 CWN 246. 59 Cal 
113. Ind. Rul 1932 Cal 419. 1932 Cr.C 451 For contra see RaTtonjoi Singfc. 29 
Cr.L.J. 357 (359), 103 IC. 203. Z6 AXJ. 331. A.I.R. 1928 All. 261; Hason Ahmad 
V Emp^ 29 Ct.LJ. 799. AI.R. 1928 AH 492. Ill IC 127. 50 AIL 876. 25 AI..J. 138lj 
Lai Chand v. Emp . 33 CrLJ. 1161, 11 OWJ4. 823. 150 IC 941. .AIJL 1934 Oud.*j 
340. 1934 Cr.C 1155; Cairo} S'ngh v. Emp.. 38 OLJ. 69. A.IR. 1936 AIL 761. 165 
I.C 716. 1936 A.L.R..932. 1935 CrC. 1002. 1936 .ALJ. 1011. 1936 A.W.R. 874; 
Maiku Lai. 38 CrJ4. 326, 166 LC. 978, 1937 O.W-\. 283. 19J7 OXJ. 79; and 
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Mohammad Hafiz v. Emp., 38 Cr.L J. 917, 170 I C 476. 1937 O.L.R 432, 1937 O.WJJ. 
815, A.I.R. 1937 Oudh 444. 

Issue of fresh summonsj — WTicre on an Information a s-jramons vras issued 
to the accused, and owing to its disclosing no offence, a fresh summons was issued 
without any fresh or supplemental information, the error, omission or irregularity in the 
fresh summons was not sufficient to upset the finding and sentence unless it had 
occasioned a failure of justice-^/eei'an;i, 31 Bom 611. 

Irregularity in arrest: — l\’here certain arrests were made without the subs- 
'tance of the warrants being notified to the persons arrested, the omission was cured by 
this section— RflMgpflJ, 18 Cr.L.J. 666 (All). 

Absence of complaint: — ^The absence of complaint of Court required by sec. 195 
of this Code goes to the root of the case and ritiates the whole trial— CirdAari. Lai. 29 
O C. 1. 86 I C. 993. 2 O.W.N. 174, A.l.R. 1925 Oudh 413. 12 O LJ. 194. 26 Cr.LJ. 929; 
AmcTo}. 23 A.LJ. 35. 26 Cr.LJ. 751, 86 I.C. 287. .A.I.R. 1925 All 306. Although it 
Is no longer possible to apply the provirions of this section in the case of want of 
sanction required by section 195, Cr. P. C, an irregularity in a complaint made by 
one Court to another is curable under sub-scction (a), since a complaint made by a 
Court is, for the purposes of this section. In no wise different from a compla'nt made 
by a private individual— Pif/iao Rathofi v. Emp, A I.R. 1938 Nag. 487 (489), 1938 
N.LJ 285, 40 Cr.LJ. 388, 180 I.C. 577, 11 RJ4. 373, I.L.R. 1939 Nag. 338. S:e 
Note 614A under section 195. 

IV’hen a complaint under sec. 21 of the Cattle Trespass Act (I of 1871) 1$ made by 
an unauthorized person there is really no complaint before the Court at all The defect 
re one that cannot be cured under the prmisivns of this section— Nommtrma! v. Vinayok‘ 
sao, AI.R. 1931 Nag. 98. 32 CrLJ. 896. 132 I.C. 457, 27 N.LR. 197, Ind. Rul 1931 
Nag. lOS; IVhen a complaint under sec. 22 of the Cattle Trespass Act (I of 1871) Is 
not made within ten days from the date of the seizure to the Magistrate of the District 
or any Magistrate authorised to receive and try charges without reference by the 
Magistrate of the District, this section docs not cure the defect— A/eAdi Huzaln v. 
Ev\p . 29 Cr.L J. 827, 17S I.C. 662, 1938 O.W>l. 596, A.I R. 1938 Oudh 183, 1938 
OLR. 303. 11 R.O. 2. 

A complaint by an unauthorized person in contravention of sec. 228 of the Punjab 
Municipal Act (1911) is illegal. The defect cannot be cured by this section and the 
conviction is Table to be set aside — 3hiv Dess, A.I.R. 1934 Lah. 972, 150 I.C. 693, 36 
P.L.R. 180. 1934 Cr.C. 1356. 

• In revls'on if there is an absence of a complaint by the local authority or an 
authorized person as contemplated in see 10 of the Bihar and Or.ssa Prevention of 
Adulteration Act (II of 1919), and if the proceedings are irregular for that reason, this 
section provides sufficiently to cure the irregularity — Samp Lai, 38 Cr.LJ. 192, 166 I.C. 
206. A I.R. 1936 Fat. 636. 17 P.L.T. 953, 3 B.R. 137. 9 R.P. 264, 1936 Cr.C 1057. • 

Error or omission in the charge: — See Notes 748 and 754 where recent 
rulings have been inserted and discussed. An omi^on to set out the gu’lty intention 
of the accused in a charge will be cured by this action unless it is shown that the 
omission has occasioned a failure of justice — Balmakand v, Chansamram, 22 Cal. 391. 
IVhere the law and section of the law were mentioned in the charge, the omission -or 
the words ‘'unlaw/uJly and jnalieiousJy” »n the charge was not so material as to prejudice 
the accused— Amn’/alaf. 42 Cal 957.' The omisrion of the word ‘dishonestly’ m a 
charge under section 411, I. P. C., is not a ground of reversing the conviction and 
■sentence, where the accused person fully understood the nature of the offence with which 
he was charged and has not been prejudiced by the omission — Rakhma, 10 BH.C R 373. 
Where there is ample evidence to show the common object of an assembly, the omission 
to mention the common object in the charge can be cured by this section — Haiinder, 2 
.P.L.J. 541. 18 CrLJ. 911; Basiraddi, 21 827s‘Hasaftali, 30 BomX.R 653. 30 Cr.LJ. 
467 (468). Bufwherc the charge neither .spedfies the common object iol the unlawful 
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assembly nor specifics the property the taking possession of which is supposed to be the 
common object of the assembly, the defect In the charge cannot be cured by this section 
— PorcjJi Nath, 33 Cal 295 Where the description given in the charge is not a complete 
description, alternatively it is superen^atory, the provisions of secs. 225, 232 and 537, 
Cr. P. C., zpp]y~Ramendta, 32 CrXJ. 844 (847), 132 IC 174, A I.R. 1931 Cal. 410, 
35 C.W.N. 716. Ind. Rul. 1931 CaL 558. 1931 CvJZ. 506, 58 Cal. 1303. 

Where there was an irregularity in the proceed ngs before the trial as the sanct'on 
of the Provincial Government was wrongly given under section 197, Cr. P. C., and 
there was also an irregularity m consequence thereof during the trial as the Ma^strate 
refused to stay proceedings pending an application under sec. 526, Cr. P. C , to the 
High Court in incw of the provisions of aib-section (7) of sec. 526, Cr. P. C, it 
was necessary for the accused to show that as a consequence of these irregularities 
there had in fact been a failure of justice — Peatey Lai v. Emp., AIR. 1940 Pesh. 41 
(44), 42 CrL.J. 68, 191 I.C. 91. 

A preliminary enquiry under section 10 of the Child Marriage Restra’nt Act 
(XIX of 1929) is absolutely necessary before a Court can take cognizance of an 
offence under that Act. Where such an enquiry was not held, the issue of process was 
set asde and the case was remanded for the holding of a preliminary enquiry — /aggu 
Naidu, AIR. 1939 Mad 530. 183 IC 581, 49 M.L.W. 552, 1939 M W,N 411, fI939) 
1 ML.J. 900. 12 RM. 343. 40 CrLJ. 818s Mangat v. Kalu, 12 Uh. 383, 130 IC 783, 
A.IR. 1931 Lah 56. 31 PLR 945. Ind. Rul 1931 Lah 351, 32 CrLJ. 616. 1931 
Cr.C I20j CJiand Maf. 15 Lah 63. 151 IC. 830. A.IR. 1934 Lah. 155. 35 PLR. 8, 
1034 CrC. 333, 7 RL. 209, 35 CrL.J. 1436s fHuhammad Hoshim, AIR. 1940 
S'nd 213, I L R 1940 Kar 442 Where the Mag.strate has not recorded any 

reason why the compla'nant in a case under the Child Mamagc Restraint Act 
(XIX of 1929) was not required to execute a bond, held that the provision of sec 11 
of that Act was imperative, that the Irregulanty could not be cured by anything in 
sec 537, Cr P. C, and that the conviction was liable to set as'de for this irregulanty— 
Kaluram. 34 CrLJ 554, 143 1C 279. 37 C-WN 626. 1933 CrC 703. AIR 1923 CaL 
433. Ind Rul 1933 Cal 393. This section applies only to errors of procedure arising 
out of inadvertence and not to substantial errors of law, or to cases of disregard or 
d.sobedienee of the mandatory provisions of the Code or any other law at the time 
in force m respect of the conduct of tnals. Therefore the omission to comply with the 
provisions of sections 10 and 11 of the Child Marriage Restraint Act (Act XIX of 
1929) is a substantive error of law vil-ating the proceedings and not curable by this 
section— Cfl/ai v. Dhagauiandas. 20 NLJ. 115 Distinguishing the abovcmenlioned 
rulings it has. however, been recently held that the failure to comply with sec. 10 
of the Child Marrage Restraint Act (XIX of 1929). although it is an *rrccul.''rty 
being a non-compliance with a mandatory proviaon of law, is one of procedure only 
'It IS one in the exercise of jurisd'ction and cannot destroy the competent jursdiaon 
which the Court already has. Slnctly speaking tlie irregularity is not in the node 
of trial either, because although the Court has taken cognizance of the case the iral 
docs not begin until the accused appears in Court. Section 537, Cr P C . aophes 
to this case. It is for the High Court in its d-scretion to exercise its powers of 
revision under sec. 439, Cr. P. C, and it will do so only to correct m.scamage of 
justice-Afehtar. 42 CrLJ. 37 (39). 190 I.C 838, A.I.R. 1910 Nag 375, 1940 NLJ. 
224, ILR. 1940 Nag 4SS. 

It should be noted that clause (a) refers to a finding, sentence or order, i e it refers 
to a conv ction and not to an acquittal In other wonia, when the Court of Appeal has 
before it the question of confirming or setting aside a coniulioit. an o.’nission by the inal 
hfagistrate to frame a charge or an cinus$.oa or Irregulanty in the charge is no gnyund 
ior setting asde a conviction unless there has been a failure of justice. But when a 
Court of appeal is dealing with an appeal against an cc^iad. there is no provus-cn 
under which a defect in the charge can be condoned and indeed no such provi$.cn could 

Cit-llI 
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•Judfre, or any Commissioner for taking affidavits in any Court 
.of Record in British India, or any Commissioner to administer 
oaths in England or Ireland, or any Magistrate authorized to take 
affidavits or affirmations in Scotland. 

1409. AOidavIts swom before the Presidency Magistrate of Calcutta cannot be 
used before the Patna High Court — B N. Ry. Co. v. Sheikh Makbul, 7 P L.T. 343, 27 
CrL.J. 313. An affidavit which purports to have been swom before an officer of a 
District Judge's Court cannot be used in support of an appi rat on for transfer under 

■ sec. 526, Cr. P. C. The High Court refused to enterta n an application for transfer based 
on such an affidavit— A/aA«m v. Arnjad. AIR. 1931 Cal 710, 134 I.C. 1278. 1931 CrC. 
990. 33 Cr.LJ. 61, Ind. Rul 1M2 Cal. 62; RamdiUa Mali v. Etnp.. 40 CrL.J. 847, 
184 I C 10, 12 R.Pesh 22, A.I R. 1939 Pesh. 38 An affidavit made before a Magistrate 
who has no seisin of the case or who is not competent to try the case (but is competent 
only to commil. it bCiTig a sessions case) is not valid and cannot be used before a High 
Court — Rant Chandra. 5 Pat 110, 7 P.L.T. 304, 27 CrL J 499. A Deputy Magistrate 
has no power to adm'nister oath to a person making an affidavit to be used in High 

■ Court; and such person cannot be prosecuted foe perjury If he makes any false 
statement in such affidavit— /swarc/iaKrfra, 14 Cal 653. But an affidavit to be used In a 

'Civil Court may be swom to before any Magistrate fay virtue of sec 139 of the Civil 
Procedure Codi^Dinobandku v. Hurrymutty. 8 C.W.N. x). 

An affidavit must contain nothing but bare facts known to the person who makes 
the affidavit either personally or upon information from a source which he believes to be 
p correct source and one on which reliance can be placed As human beings are Table to 
make mistakes in reciting facts, the law further re<)uires that the contents of affidavits 
should be carefully read over to the deponents in a language which they understand and 
should be vouched by them to be correct Those who make affidavits, those who prerare 
affidavits and those who are entrusted with the duty of having affidavits swom before 
'them must take prooer care to see that these provisions of law are duly carried out— 
Mental Prasad. 36 All 13 (16). 11 ALJ. 986. 15 CrL J 164. 

The exmess on "any Commissioner for taking affidavits in any Court of Record 
in British India" in this section does not mean any Commissioner for taking affidavits 
(or use in any Court of Record in British Ind'a. The Commissioner referred to in 
this section is a person who is actually rittmg in the Court prednts where he is entitled 
to sit and who has been authorized to adnunister oaths within the Court precints. 
tVhere an affidavit is sworn before a Commiss'oner of Oaths appointed under sec 139. 
Civil Procedure Cede, it cannot be said to have been sworn before a person who is 
authorized to administer the oath — Ramditla Mall v Emp, 40 CrLJ 847 (849). 184 
I.C. 10. 12 RPesh. 22. AIR, 1939 Pesh. 38 

539A. (1) IVhcn any o/>/>kVafton is ntarfi’ fo any Cottrf iit 

I the course of any inauiry. trial or other pro- 

(^ntoii'publjc'mant ’‘I’dcr this Code, and alienations are 

made therein respecting any public sen'ant, 
the applicant jjtav give evidence of the facts aliened in the appli- 
cation by afhdavit, and the Court may if it thinks fit, order that 
evidence relating to such facts be so given. 

An alUda-'it to be used before any Court other than a High 
Court under this section may he sxorn or afHnned in the iitatmcr 
prescribed in section 539. or before any ^fagistrate. 

Afhdavits under this section shall be confined to. and shall 
state separately, such facts as the deponent is able to prove from 
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hh oxvn knowledge and stick facts as he has reasonable grounds 
'to believe to be trite, and, m the latter case, the deponent shall 
clearly state the grounds of such belief. 

(2) The Court may order any scandalous and irrelevant 
matter in on a^davit to be struck out or amended. 

Th 3 section and the next have been added by section 150 of the Cr. P. C Amend- 
inent Act, XVIII of 1923 "This new seaion is intended to discourage the maJJng of 
false and scandalous statements in petiuons filed before the Courts, if such petition 
seeks to impugn tlic action of subordinate authorities”— of Objects and 
Reasons (19U). “We think that the provl«ons of this section should apply to all 
criminal proceedings, including appeals. We would allow Uie applicant to give evidence 
by alRdavit, and would leave the Court a discretion to require this to be done in any 
ease" — Repotl of the Sited Committee of 1916. 

1409A. Under this section, an affidavit to be used before a Court other than a 
High Court, e.g . before a Disinci Magistrate, must be sworn in the manner prescribed 
in see. 539 or before a Magistrate, but neither of these sections authorises the swearing 
of an affidavit before the Nazir of a subordinate Court, who has no author.ty to 
administer oath: and the person making a false statement in the affidavit cannot be 
convicted of an oflcnce under sec- 193, 1. P- Code— Canf>at Devaji, 31 Bom.L.R. 144, 30 
Cr.L.J. 593 (594), 

This section applies to an accused. It applies to any person who chooses to make 
allegations respecting a publ c ^servant and in support of those allegat'ons swears an 
affidavit. If the accused person chooses to come within the scope of this section and 
swears an affidavit on false facts, he should be liable to punishment which can be 
infl cted upon persons who swTar such false a/fidatdts. In view of the change of law the 
judgment in Uie case of— A/a/a/i. 7 I.C. 914, 33 All 163, 11 CrLJ. 537, 7 AL.J. 
1143 need no longer be followed— Rodri Prasad v. /hamman, 34 Cr.L.J. 457, 142 l.C. 
900 55 All 114, Ind. Rul. 1933 AU 140, 1932 AX.;. 1076, 1933 Cr.C. S3, A.1R. 

■ 1933 All. 47. 

Where in an affidavit the accused has made a reckless accusation against the 
Magistrate as well as the Government Advocate and the Deputy Superintendent of 
Police, it is expedient in the interests of justice that he should be called upon to 
show cause why he should not be prosecuted under section 193 read' with sec. 199, 

I P. C, for affirming a false affidavit — K. L.'Couba v. Emp , 38 Cr.LJ. 955 (959), 
170 IC. 586. 18 Lah 114, 10 RX. 135. 39 P.LR. 643. A.IR. 1937 Lah. 411. 

The Chief M'nister of, a Province is a public servant ■within the meaning of this 
section — Ramd'Ua MoU v. Emp., 40 Cr.LJ. 847 (848), 184 l.C. 10, 12 RPesh. 22, 
A.I.R. 1939 Pesh. 38. 


539B. (I) Any Judge or Magistrate may, at any stage of 

local ioapcction. -“J'y ’’mjry. trial or other proceediug. after 
due notice to the -.parties, visit and inspect 
any place in which an offence is alleged to have been committed, 
.or any other place which it is in his opinion necessary to view for 
the purpose of properly appreciating the evidence given at -such 
inquiry ok trial, and shall without unnecessary delay^ record a 
memorandum of any relevant facts obseiwed at such .inspection. 


(2) Such memorandum shall form part of the record of the 
case. If the Public Prosecutor, complainant or accused so 
desires, a copy of the mpnorandum shall be furnished to him free 
of cost: \ ' ' ' 
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Provided that, in the case of a trial by jury or with the aid of 
assessors, the Judge shall not act tinder this section unless such 
jury or assessors are also allowed a view under section 2y3. 

“This section is inserted dehnitely prescnbing that any Judge or Magistrate may, 
qt any stage of any inquiry or trial, visit and inspect any place connected mth the 
occurrence, subject to h.s recording a note of his inspection” — Sialemint of Objects and 
Reasons (1914). ”We are of opinion that the Judge or Magistrate shall view the locus 
tn quo only for the purpose of properly appreciating the evidence given at the tnal, 
and that in the case of a trial by jury or with assessors, the Judge should only view if 
the jury or assessors do the same under sec. 293. \«e also think that notice should be 
gUen to the part.es of the intention of the Judge or Alagistratc to ViS.t the locus. We 
would also provide that tlie memorandum to be made by the judge or Magistrate shall 
form part of the record of the case, and that a copy of it may be furmshed to both 
sides” — Report a] the Select Committee of 1916. 

1410. Local inspection: — The object of local inspection is to enable the 
Magistrate to undersianu and test the evidence of witnesses a.ani.ned in the Court and 
not to obtain additional inlonnation or to extiacti admission from the accused — 
Ajodhya Prasad Sonar v. Afuiucipal CominitUe, Kkuioi, 37 Ct.L.J, S37, 163 l.C. 
413, 18 N L.J. 320. A trying Magistrate may visit the scene of an alleged offence 
to test the ev.dence he has heard in Court, and aa on the opin.on he has formed 
from what he has seen in aajudicatmg between the partes. 'Ihc Court ought, in 
ctery case in which it has made a local lUapecuon, to acquaint the part.es with the 
opinion It has formed. An uiimed.aie report of what is seen should be placed on 
the record and Uid open to the scrutiny of the parties— BofrOon Sheikh, 37 Cal. 340 
(349, 3S7)j Parmeshwar, 3 P.L.T. 347, 23 CrLJ. 440, A.I.U. 1922 Fat. 296. A 
Magistrate, when making an inspection of the scene of oScnce, should tntar.ably be 
accompanied by both the ponies or their pleaders, who should draw his attent.on to 
facts if they choose and thus prevent him from diawing wiong mlercncc — Chanbasappa, 
Kata-nlal 834, Mumkam, i9 Ntad. 263 l 266>: Ktishnappa v Stnzoua, 2 \>er 273 If 
the hiagisirate makes the local inquiry at the insunce of one party, without gnung 
notice to the other party, the procedure is illegal— Raw Sahat v D.^ajka, 1 KL'l. 569, 
22 Ct.L.J. 424, 61 1C 712 1713). Sec also Ajodhya Prasad Senar v Afumctpol 
Committee, Khurat, supra: Bankim Behan Sm v. Yusuf bluin, 40 CrXJ. 5l4, 180 
l.C. 858, A.IK. 1939 Fat. ISS, 19 F.LT. 918. 5 BK. 498, 11 H.P. 549 and Junto 
Stleman v. liasbim Umar, 38 Cr.LJ. 783, 169 1C 431, A.1R 1937 Sind 125 tl26J, 
31 SL.R 51, 10 RS. 3. A local inspection must be held sparingly and the danger 
of such local inspection is intens>hed when one or both of the panics are absent at 
the time of local inspection — Wdayat, A.1 K. 1931 Oudh 388 (39lj, 8 OWN. 857. 
1931 Cr.C. 820. A Magistrate may make a local inspection not only for the purpose of 
understanding the evidence adduced in Court, but also for the purpose of icsivii it by 
the light of his own obervations. If the Magistrate has seen a certain state of ihmgs 
in mak.ng a local inspection, he con use the tesumony ol his own senses for testing the 
\cracity of the witnesses deposing be’ore him as regards the feature of the localitj — 
Rabbon Sheikh, 37 Cal. 340 (355, 256) But where a Magistrate made a local inspection 
and used it not for tlie purpose of understanding the evidence guen at the tr.a!. but 
for Uic purpose of obtaining mformaton whidi did not appear from tlie ccidcnce of the 
Witnesses, the procedure was quite illegal, as the Magistrate wrnt bejund ih: powers 
granted to lum by this section and made himsdi a witness in the case. Ihe ir.al was 
Mtiatcd and must be set aside — Faktra, 29 CrXJ. 655, 110 1 C. 112, XI.1C 1928 Pat. 
567, 10 A.I Cr.R. 455, 10 PX.T. 279; Ban Mohan. 30 CrX.J. 491 (492). 115 LC 555, 
Ind. RuL 1929 Pat. 220. 

If a case is tned by a Bench of Magistrates, the irupcction must be made by aJ 
Uie Mogisualcs. The memorandum drawn up by some oi the .Mag.stia.es woJd be of 
no use or fmality to a Magistrate who has sot seen the spot and consequently • 
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be in ‘a position to state whether the description therein is correct. It is ^erefore 
nkessarj’ that all the members of the Bench should jo.n in any inspection made — 
S.Sasfian Loho v. DSouia, 1932 M.WU.' &i5.’ 33 Cr.L.J. 635, Ind. RuL 1932 Mad.' 
593. 138 I C. 608, 1932 Cr.C. 834, A.IJ?. 1932 Ma± 676. See Vithal v. Madho, 17- 
N.L J. 269. A.I.R. 1935 Nag. 77. 

A local inspection is only permitted for the purpose of properly appreciating the 
evidence in the case, and cannot take the place of evidence itself. If the Magistrate 
uses it for the purpose of deciding the main issues in the case, i e., if he uses his personal 
knowledge derived from the local inspection, without affording the accused an opportunity 
to cross-examine or to explain the points against him, it amounts to a material 
irregularly vitiating the proceedings— A/oinuddin, 2 P.L.T. 453, 22 Cr.L.J. 442, 61 
rC. 794 ( 797); Titkha v. Spartak. 49 AIL 475, 28 Cr.LJ. 291 (293); Ram Sahai v. 
Divarka, 1 P.LT. 569. 22 Cr.L.J. 424, 61 LC 712 (713); Jotcala S.'ngiJ. 10 Lah. 138, 
29 CrLJ.'7I9 (720). 

The right of a Magistrate to make a local Inspection has now been declared and 
recognized by this section, ^\’here in a case under sec. 145, Cr. P. C., the Magistrate 
finds d fficulty in following the plans put in by the parties and therefore he, after 
irot'ce to the parties makes a local inspection in order better to understand the evidence 
and the topographical conditions, and the inspection note is made in the presence of- 
the parties and no objection is taken, there Is no irregularity in the procedure adopted 
by the Magstrete— Curdh/a v.- Tafa. 40 Cr.LJ. 519 (521). 181 I.C. 59. A.I.R. 1939 
Lah. 103, I.LR. 1938 Lah. 611, 41 P.L.R. 217, 11 RL. 741. 

If the Sessions Judge thinks it necessary or desirable to visit the place of occurrence, 
he 'should give due notice la the parties, and proceed thither with the assessors and 
the parties, before the dose of the tnaf, and before the opin’ons of the assessors are 
recorded— Oudh Behari. 1 C.L.R. 143; Deya. 9 LB.R. 88. 9 Bur.L.T. 133,' 17 Cr.L.J. 
5(X), It no notice is given to the parties,' it is not competent to the Judge to take into 
account any obser^•allons of the locality made by him. And where the Judge made an 
inspection of the focality after the assessors had given their opinions, the Appellate Court 
eliminated that portion of the judgment which related to the visit to the spot and 
the Judge's conclusion therefrom, and dedded the case on the other materials— Z7eyo, 
supra, ■ 

During the trial of the Accused persons, one of whom had made a confess' on, the 
BeSsions Judge went himself to the scene of the crime accompanied by the assessors and 
the confess ng accused, who showed Wm the ground and made certain additional 
statements by way of comment or QlustraUon of his confession, 'and the Judge made note 
of'them //eld that the law does not recognize a procedure of this kind and that the 
Judge was clearly wrong m allowing the accised to make the additional statements 
and in recording them—Kesho Singh. 20 OC. 136,-18 Cr.LJ. 742. See Note under 
section 293. ' ' ' ’ ' 

•" When a Magistrate makes a local inspection, ‘he should without unnecessary delay 
record a memorandum of the inspection and supply the petitioner with a copy thereof. 
The Magistrate’s refusal to make a memorandum is an illegality vitiating the proceed'ngs, 
or in any case, an irregularity by whidi the defence is prejudiced — Jatvala S ngh. 10 
Lah 138, 110 IC. 463. A.I.R. 1928 Lah 479. 10 A.I.Cr R. '435, 29 CrLJ. 719 (720).' 
The Magistrate must prepare a memorandum, and put it on the record. If he makes 
rough notes in pencil and then destroys them after writing his order, he acts illegally 
—Tirkha v. Nanak, 49 All. 475, 28'Cr.LJ. 291 (293). He must record the result 
of h s inspection ct once so that the parties may have an opportunity of seeing 
what the facts are which he considered to be establ'shed by the local inspection — 
JOtcala, supra • A Magistrate should not, after making a local inspection, del ver his 
judgment relying upon that inspection without giving the parties an opportunity to 
rehut his opin'on His report should be open to the scrutiny of the parties — Babbon 
She'-kh, 37 Cal 340 If the Magistrate holds a local inquiry but makes no memorandum ■ 
of- tbs facts observed,- and then conneU-the accused upon the knowledge of those 
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facts, the procedure is illegal — See also Paimeshaat, 3 P.L.T. 347, 23 Cr.LJ. 440, 
AIR. 1922 Pat. 296. - In a Calcutta case it has been held that the provisions of 
sub-secton (2) are mandatory, and therefore. uhere the Magistrate made a local 
inspection and drew up a diagram and made an inspection note thereon but the 
note did not form part of the record of the cose, the procedure \%as illegal and not 
merely irregular, and the defect could not be cured even though there uas no prejudice 
to the accused — Hriday Cob.nda, 52 CaL 148, 40 C.LJ. 149. 25 Cr.LJ. 1375, 82 
I C. 767, AIR. 1924 Col. 1035. But this ttiLng has been dissented from in numerous 
cases. Thus, in a later case of the same High Court, where the local inquiry was 
made in the presence of both parbes, and the Magistrate irade no memorandum 
of the inspecLon, but the petitioners' pleader-uho was present at the time did not 
ask the Mag.stratc to record a memorandum or to attach a memorandum to the 
record or to give him a copy, and was content to go on to j'udgmcnt without seeing 
the memorandum or even ascertaining whether one was made, it was held that the 
petitioners could not be allowed to say that for this formal defect the proceedings 
should be set as de, unless they could show that the Magistrate's omission had caused 
them prejudice— Forces v. Md. AH Haidar. 53 Cal 46, 42 C.L.J. 131, 90 I C. 308, A.I.R. 
1923 Cal. 1046, 26 CrLJ. 1524 {d.^nting froni Hnday Gobtnda, supra}. The other 
High Courts also are of opmion that where it is clear that the order of the Magistrate 
was mainly based on the evidence adduced m the case and not on what he saw in his 
local inspection, the omission to make a memorandum of the inspection does not render 
the trial illegal. It' is at most an irregularity covered by sect-on 537— Torfor Mai, 
53 All 215, 1930 A.LJ. 1437, Ind Rul 1931 All 169, 129 I C. 441, 1931 Cr.C. 14. 
A.I.R. 1931 All. 14. 32 Cr.LJ. 309 (310)? Raghunandan, AIR. 1931 All 433, 1931 
Cr.C. 705, 1931 ALJ. 912? Jaganuath. AIR. 1935 Nag. 23? Tan Kyi Ltn. 5 BurLJ, 
100, 27 CrU. 1231 (1282); Sar;u. 135 1C. 226, 1932 Cr.C 37, Al.R. 1332 Ail. 28, 
Ind. Rul. 1932 All 50. 1932 AL.J 523, 33 CrLJ. 124? Khushol Jetarn. 50 Bom. 
680, 27 CfLJ. 1151, 97 IC 671. A.IR 1926 Bom 534, 28 BomLR 1026? /umo 
SUeman v Haskm Umar. 38 CrLJ 783 ( 784), 169 IC 431. 31 SLR 51. 10 RS. 
3. AIR 1937 Snd 125? Jamiia Prasad v Emp.. 39 CrLJ 427. 174 IC 523, 10 
nN.417.AIR 1938 Nag 32S.ILR 1940 Nag miSkolurav A’ojira. C9 Cr L J. 630, 
175 I.C. 259. 1938 O W N. 595, 1938 O A. SOI. 1938 A Cr C. 50. 1938 O L R 2S0. 10 R 0. 
319, A.I R. 1938 Oudh 182 All these cases d.ssentcd from 52 Cal 148 Where a'tcr 
the Magistrate had made a local inspection, ne ga<e judgment convicting the accused 
and then after del ver.ng judgment he made a note of the result of such inspection 
in the order sheet, htld that the procedure was irregular? but as the Magistrate's 
judgment in this case was mainly based on tlie documents on the record and on the 
oral evidence before him, and he used the local inspection only to confm the evidence 
whicli he had already before him, the judgment of the Magistrate should not be 
«ct aside as the accused was not prejudiced by su<ii irrcgulanly—BAo/a Nalh v. Kcdar. 
?5 CrLJ. 705, A.I R 1925 Cal 353 But where the Mag'Stratc gave no notice to 
the parties, kept no memorandum of the facts (^served by him and referred to by 
him in his judgment and was largely influenced in h.s judgment not only by personal 
inspection of the site but by local inquines made by him, the irregularities disclosed 
in the proceedings cannot be cured under scctaui 537, Cr. P. Code — Jumo SJernan v. 
lloshim Umar, supra. 

This section which empowers the Covat to cake a local inspection docs not 
contemplate a procedure by which the prescLng officer would, to all intents and 
purposes, put himself m the position of a witness in the case. A Magistrate, therefore, 
nghlly refuses the offer by the acciscd to make a dwacnsiracon of moon gaimg in 
his presence m order to lest whether his advertisement, wheh wns the bas.s of a 
cha'ge of cheat ng aga nsl him, was true or false — AtkJ Ktskore Ram v Emp^ 29 
CrLJ. 442 (444), 174 I C. 635, 19 PX.T. 375. 4 BJL 463, 10 R.P. 511, 1923 P.W-S'. 
93. A l.R. 1938 Pat. 185. 

- The M.ngislratc had to detennlne whether he was prepared to accept the evidence 
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of identification, the defence being that the case was one of mistaken identity. He 
nsited the spot one evening and came to the conclusion that there ^ras sufficient 
light to enable anybody to mark closely the features of a stranger but d:d iv3t record 
a memoranaum of relevant facts observ^ at such inspection. Held that the Magistrate 
had gone bejond the scope of this section. He assumed that the condition of the 
light and atmosphere were the same on tlie night that he went to the spot as they 
were at the time of occurrence and also that the powers of observation of other 
persons were as well developed as his. Sudi local inspection could not, therefore, 
be made the basis of conviction— Radal AU v. Emp., 40 CrJ-.J. 624, 181 I C. 990, 11 
R C. 885, 43 C.W.N. 392, A.I.R. 1939 Cal. 304. Human memory being what it is, 
u is very d.fficult to place any reliance upon what the Magistrate found, unless a 
me.morandum has been made almost immediately— /Wd; Dalu Chose v. EmP., 40 Cr.LJ. 
793, 183 IC. 431, 12 R.C 157, 43 C\V.N. 896. A.I.R. 1939 Cal. 487. 

Where the Magistrate not only fails to record a memorand-um of local Inspection 
but he also prepares a map which is used as evidence in the case, it is quite clear that 
in doing 'th.s he places himself in the position of a witness. Unless the sketch map 
is proved in the witness-box, it is impossible to use it as evidence or to say what 
value should be attadicd to it In such a case the only course open to a Court of 
Revision is to order a rc-trial by some other Magistrate — Dalu Ghosh v. Emp , supra. 

As to the circumstances under which a Magistrate making a local inspection is 
incompictent to try the case, see Note 1374 under eectioi^ 526, and Note 1432 under 
secLon 556. 

540. Any Court may, at any stage of any inquiry, trial or 
Power to summon mate- Other proceeding under this Code, summon 
rial Witness or examine any person as a witness, or examine any* 
person present. person in attendance, though not summoned 

as 'a witness, or recall and re-examine any person already 
examined; and the Court shall summon and examine or recall 
and re-examine any such person if his evidence appears to it 
essential to the just decision of the case. 

1411. Examination of Court witnesses: — ^This section confers very wide 
powers upon a Court in the matter of 'summoning witnesses, but the wider the powers, 
the greater is the exercise of discretion required of the Magistrate. It was not intended 
by this section that the Magistrate should exercise his powers at the bidding of any 
perMn, but the powers are given to prevent any danger or miscarriage of justice owing 
to some particular witness not having been called — Sitab S.’wgA v. Dalaganjan, 12 
ALJ. 15, 14 Cr.LJ. 682 (683). As for the summoning of Court witnesses, that is 
entirely a matter for the Court to decade and'it is not for the accused to Insist. ' It Is 
open to the accused to summon them in bis defence, if so advised — Ckhotey M'tyan, 
AI.R. 1936 Nag 250. If the Magistrate thinks that certain evidence is necessary for 
a-proper decision of the case, he is bound to bnng that evidence upon the record under 
the provisions of this section, whether the suggestion emanates from the complainant or 
not. He should not, of course, examine any witness under this section merely because 
the complainant chooses to suggest the witness; but if he himself thmks'that the ‘evi- 
dence of the witness is essential he is not only allowed to exam-ne the witness but ts 
by law bound to do so — Ram Bharosey, AJJL 1936 All 269, 37 CrX J. 522, 162 I C. 47, 
1936 A.L.J. 303, 1936 Cr.C. 246. This section is a supplementary provision enabling the 
Court to examine, and in certain circumstances imposing on it the duty of examm ng, 
a* mater al witness who would not othervrise have been brought before the Court. But 
a. Magistrate. misuses this power if he uses it to anticipate the defence of an accused 
to h's prejudice, or if he uses it, after satisfying himself that the accused has a good 
defence, to d-scharge the accused instead of acquitting him. ’ A Magistrate aumot resort 
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to this section in order to avoid the responsibility of making np his mind as to the 
value of the prosecution evidence — Cketu, 1886 PJI> IL 

Th.s section is expressed in the mdest poss.ble terms and the intention is not to 
limit the discretion of the trying Court in any tvay. At the same time the Courts 
ought to remember that the purpose of this section is not to enable one party or the 
other to fill up the gaps in his case and to improve it by new matter at a. late stage, 
but to enable the Court to act m the interest of justice nbtn it consders such action 
necessary — Ramcltandta Prasad v. Emp. 38 CrX-J- 657 ( 658), 168 I.C. 979, A.I.R. 
1937 Pat. 246. 3 B.R. 508, 9 R.P. 522. 18 PX.T. 483, 1937 P.WJ^. 519. 

The discicdon ^ven to Magistrate under this section has to he exercised with a 
great deal of caution. ^Vhere after examining the record as it stood at the time, the 
hfagistrate felt that some points had been left obscure and in order to elucidate them 
it was necessary to recall certain witness and to examine a new witness, and when this 
evidence was recorded, be took the precaution of asking the accused if he wanted to 
add anything to his previous statement, and on lus replymg in the negative, be heard 
fuithci arguments and then proceeded to decide the case, held that there was no 
illegality in the procedure — Alangat Rat, 10 Lah LJ. 262, 29 Cr.L.J. 740. 

The first part of this section is an enabling provision whereby a Court in the 
exercise of its disaetion is empowered, at any time before it actually pronounces judg- 
ment, to take further evidence either for the prosccuUon or for the defence, and for that 
purpose It may adjourn the bcanng of a case m order to procure the attendance of the. 
proper persons. In many instances it happens that a new light is thrown on the case 
by witnesses for the defence and it then becomes desuable, sometimes in the interests 
of the accused himself, that fresh evidence should be called for. The second part of this 
section IS imperative. If the new evidence appears to the Court essential to the Just 
deasloa of the case, the Court has no choice but to take such evidence. The new 
witnesses should be examined, cross-examined and re-examined. Where the defence 
case could not have been anticipated by the prosecution, and it is said that witnc«scs 
are available to prove the faUity of tlie defence case, the Court should allow sudi 
witnesses to be examined The accused should be given liberty to examme any further 
witnesses whom he widves to examine ip meet the evidence of the fresh witnesses for 
the prosecution — Maung Po Hmytn, 1 Rang 308, 23 CrLJ 217, A.IR. 1923 Rang. 216, 

2 Bur.LJ. 127. 

le IS manifestly the duty of the Court to summon and examine any person whose 
evidence the Court considers csscnt-al to the just decision of the case — Narsingh Singh 
V. Emp.. A1.R. 1939 Pat. 659 ( 661). 1939 P.WJ4. 712. 20 PLT. 655, 185 1C 594, 

6 B.R. 215. It IS the duty of the Inal Court to examme any witness that may throwr 
bght on the occuncnce— S/ioguairTroo v. Emp., 37 CrLJ. 858 ( 859), 163 I.C 702, 18 
NLJ. 289, 9 ILN. 14. Where witnesses, who were in a position to know what 
happened at the tune of the alleged commission of the enme, are not called by the 
prosecution for any s'u^aent reason and the defence do not desire to exam.ne them aj 
Ihcat witnesses, they should be examined as witnesses called by the Court under this 
sccUon— iVga Km Chat v Emp, 38 CrJ-J, 1040 (1042). 171 I.C 129, 13 ILR. 133, 
A.1J^. 1937 Rang. 139, following Kga Aung Gyi v. Emp, 14 Rang 45 See also 
Mund Dood. 38 CrLJ. 1101 (1102), 171 IC 672, AJJL 1937 Suid 254, 10 ILS. 116. 
There is a duty cast upon the Court to amvc at the truth by all lawful means and 
one of sucli Is the examination of witnesses of its own accord when for certaui obvious 
reasons nc,tlicr party is prepared to cal) witnesses who axe known to be in a position 
to speak to important relevant facts— Duen, 40 CrLJ 35 (36), 178 I C 341, 
1938 M.WJS'. 817, 48 MJ-W, 363, A.IJL 1938 Mad 500. 11 RJiI. 443. 

tMicre the Magistrate visited the scene of occurrence without nonce to the parties, 
it. contravention of the provisions of see 539B, and made certom inqu.! cs in the course 
of inspection, and then as a lesuh of the inquiry, summoned several persons as wuncsses, 
purporting to do so under sec 540, held tliat the action of the Magistrate could not be 
justified under section 540. This section merely provides that a Magistrate say 
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mon any witness whose evidence appears to" be necessary," and the most common way of 
know.ng whether the evidence of such a witness is necessary is through the evidence of 
other witnesses in the case. But this section does not contemplate that the Magistrate 
should acquire such knowledge by going into the highways and by-ways and searching, 
for further evidence; and the power to summon a witness does not by. any means imply 
a power to discover such witness by personal inquiry out of Court— PoAir Afuhammiid, 
4 Rang. 106, 27 Cr.L.J. 10S4, And so, where in a proceeding under sec. 488, the 
Magistrate being unable to arrive at a dedrion as to the legitimacy of a child, and as 
to whether tliere was a valid marriage between its parents, went to the vilbge of the 
defendant and examined four of its rcadents, and on the strength of the evidence of 
those persons dec.ded that the ch.ld was leg.tunate, held that the Magistrate went 
beyond the reasonable discretion afforded by see. 540 — Narayana v, Shaigavi, 52 M.L.J. 
118, 28 Cr.LJ. 251, 

When an accused person has been examined under sec. 342 after the close of the 
prosecution, and then a witness is examined under see. 540, it is not necessary to' 
examine the accused again. See 3 Pat. 1015 and other cases cited in Note 977 under 
sec. 342. 

A Magistrate may summon any person as a Court witness at any stage of the 
pioCEcd ngs, but in fa mess to the parties and to afford them an opportunity of proper 
cross-examination he should (save under exceptional circjmstanccs) Inform them before- 
hand of the names of those witnesses — Vdho Ram, 10 Lah. 790, A.I.R. 1929 Lah. 120. 
( 121 ). 

There is nothing in sec 139A, Ct. P.-C, which tan exclude the exercise of the 
Court’s powers under this section— KUhatmahan v. KTishnabipaTi, AJ R. 1931 Cal. 527. 
58 Cai. 461, 1931 Cr.C. 679. 32 Cr.L./. 1187. 134 I.C. 574, Ind. Rul. 1931 Cal. 862. 

Who can summon witnesses: — Only the trying Magistrate can summon wit- 
nesses under this section. It cannot be done by another Magistrate who is not seised 
cl the case, during the 'temporary absence of the tr>’ing Magistrate— A/angsl Prasad, 
36 All. 13. 11 A.L.J. 986. 

‘May summon’: — It is entirely in the discretion of the Court to call and examine 
witnesses; and the Public Prosecutor cannot dciiand as a matter of right to call and 
examine any witness not examined before the committing Magistrate — Hayfield, 14 All._ 
212. See Note 893. 

*Al any stage’: — Although it is true that proper discretion has to be exercised 
under sec. 540, still the terms of, this section are extremely wide, and any Court can «r/ any 
stage of any mquirj', trial or other proceeding summon any person as a witness, if his 
evidence appears to it essential to the just decision of the case. This power can be 
exerdsed even after the close of the case for the prosecution and the defence — In re 
CkeUaperumal. 46 MLJ. 325, 25 Cr.LJ. 354. A Magistrate can, under this section, 
receive fresh evidence after the evidence on both sides has been taken and the case 
adjourned for judgment, in as much as the case is still pending when such evidence iS‘ 
being taken — Ananda Chunder, 24 CaL 167. Where in a criminal trial, after the 
evidence for the defence was dosed, the Magislratt’ exam ned certa.n witnesses for the 
prosecution giving at the same time full liberty to the accused to cross-examme them, 
the High Court declined to interfere in reviaon — Car Baksh, 21 O.C 95, 19 Cr L.J. 630, 

45 I.C. 678. But although a Magistrate has discretion, to admit evidence on behalf of 
either side at any stage of the inquiry or trial, still he ought not to admit further- 
eyidence for the prosecut on after the prosecution has dosed its case and the accused 
las entered upon his defence, unless there be vaLd reasons which must be recorded— 
Cbm 2 < 2 . 10 A.L.J. 383, 13 CrL.J, 772. Magistrates should exercise their discretion 
under this section very caut’ously. ■^Vhcre after both s.des had closed their respertive 
cases, "and after arguments were heard and the case ‘posted for judgment, for a certain 
day, two witnesses who were named by the prosecution were summoned by Magistrate 
and examined under this section, held that the examination of the witnesses at such a . 
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stage* could not be justified— A’a/aftar v. Adynaih, 27 C.W.N. 975, 37 CLJ. 415, 
75 I C 541, 24 Cr.llj. 957] Hem Madha v. Em^, 41 CrL.J. 816. No doubt the 
pronsions of this section are very w.dc and a vxtncss can be sununoned and examined 
by the Court at any stage of an enquiry or trial, still it is not proper to examine 
\Titncsscs under tins section after a case is practically finished and without examin.ng 
the accused again under section 342, Cr. P C.—Bem Madko v. Emp., supra. The 
Magistrate can summon and examine witnesses, at a late stage of the case, after the 
defence has dosed, where it is necessary to meet the evidence of a witness who is 
Suddenly sprung upon the prosecution; but it is •mproper to examine witnesses after 
the defence is dosed, to bolster up the prosecution — Radka Madhab, 15 CW.N, 414, 12 
CrLJ. 7 (8). When the tnal has been concluded so far that no witnesses remain to 
be examined on cither s.de and the assessors have given their opinions; it is not open 
to the Sessions Judge to fish for witnesses under this section or to order for further 
inquiry’ to be made by the committing Magistrate — A!ual Khan, 1892 P.R. 4. But 
if the evidence of the witness is cssraliul to the proper decis on of a case, the Court is 
bound to examine such witness e\en at a late stage, under the imperative provisions of 
the latter part of this section And so a rebutting ev’idence was allowed to be brought 
on the record at the deventh hour for the purpose of contradicting the evidence adduced 
on behalf of the defence — bfayan Mandal, 34 C.W.N- 170 (172). Where an essential 
document had been overlooked hy the prosecution, it is the Judge's duty to have it 
admitted in evidence by recalling a witness at any stage o/ the tna\—Kesava PiUai, 
57 Mi.J. 681, 1929 Cr.C 485. See NoU 942 ‘Taking fresh cv,d:nce after opm on.” 

1412. Who may be examined: — Under the latter part of this section the 
Court is bound to summon and examine any witnesses whose evidence seems to be 
essential to the just decision of the case— Sarup Rat, 6 C W N 93 Discretion by 
Mt 540 IS wide, but the section is not wholly discretionary. The last part of it 
Imposes upon the hfagistrate an obligation; it is. that the Court shaU rammon and 
examine all persons whose evidence appeare to be essential to the just decision of the 
case. If the Magistrate is of opinion that the evidence of certain witnesses is essential, 
then the section imposes upon him the obligation of summoning them Even if the 
cvidenc*, though not essential, is yet expedient, then the Magistrate does not exceed his 
authorty in putt,ng these witnesses in the ho^— Ibrahim, 34 CrLJ 591 (592), 143 
I C. 351, AIR. 1933 Sind 49, 1933 Cr C. 175. Ind. Rul. 1933 Sind 128 The Court 
would not be bound to issue summons to witnesses, under this sect on. unless il is 
satisfied that their evidence will be very material— S/iaifr Ah, 19 All 502 U'hcn the 
comm tting Mag strate refuses to examine any witnesses mentioned in the 1 st submitted 
to him under sec. 211, the Sessions Judge can under this section direct those witnesses 
to be summoned and examined— Ho/a of Kanlit; 8 AIL 668; Hayficld, 14 All 212. 

Magistrates are at liberty to summon witnesses who are resident outside the limits 
of the r own districts — Anonymous, 2 Wcir 713. 

The Magistrate may summon and examine any person as a witness. The power to 
summon a witness is not limited to the witncKcs ated for the prosecution or the de'^ence 
—Chelu. 1886 PR H. The Magistrate may examine the witnesses whom the defence 
had called and whom on reconsideration the defence deeded not to c.Tamine— /fcfo/jim, 
supra. A person who had been suspected and charged with an offence but was afterwards 
discharged by the Magistrate for want of evidence, may be examined afterwards as a 
witness for the prosecution — Behari Loll, 7 WJL 44. WTiere the prosecution dccl nes 
to examine any witnesses, the Court may on its own intlative cause then to be 
produced and examine them under this secton— Sotyoidro. 37 CLJ. 173. 24 Cr.L.J. 
193. AIR. 1923 Cal. 463. But the power of the Magistrate will not be exercised where ' 
the prosecjt on has wantonly failed to examine the witness, and when the aopl cation to 
tlie Court to cxa'n'ne the witness as a Court witness is cade after the whole casa has 
closed— CoHcl/. 1929 M IV.N 395.' Where the defence Is based on section 84, I. P. C, 
the Sessions Judge may under this section ascertain the behaviour of the prisoner 
during the jears previous to the homidde, and if be has been kept in a lunatic a-ylum 
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This section requires the presence of the accused "before the Court” as a condition 
precedent to an order dispensing with his attendance during the further proceedings— 
Pokhai Das-Canga Ram v. Emp , 39 Cr.L.J. 439, 174 I.C, 422, 10 R.L. 562, 40 P.L.R. 1, 
-A.I.a 1938 Lah. 216. 

Normally, a trial in the absence of the accused h a nullity and it is only by virtue 
of th's section that this consequence of the absence of the accused can be avoided: 
'if the requirements of the section arc not fulfilled, the trial remains a nullity. A joint 
trial is a single trial and cannot be conadered as a separate trial of each person accused: 
It is one and indivisible. It follows that an illegality which \itiates the trial so far as 
'one of the accused is concerned; prevents the trial from holding good in respect of the 
remaming accused. Where, therefore, one of the accused remains absent throughout 
•the trial being granted an illegal exemption, the illgality vitates the whole trial— 
PokhOT Das-Canga Ram v. Emp., supra. • : 

541 . (1) Unless, when otherwise provided by any law for 

, Power to appoint place the time being in force, the Provincial Gov- 
of imprisonment. eminent may direct in what place any person 

liable to be imprisoned or committed to custody under this Code 
shall be confined. 

(2) If any person liable to be imprisoned or committed to 
Removal to aiminai custody under this Code is in ’confinement 

ja’i of accused or con- In a civil jail, the Court or Magistrate order- 
SJernemT’civfiai" the imprisonment or committal may 
and their return to the direct that the person be removed to a 
criminal jail. 

(3) \Vhen a person is removed to a criminal iail under sub- 
section (2), he shall, on being released therefrom, be sent back to 
the civil jail, unless either — 

(а) three years have elansed since he was removed to the 

criminal jail, in which case he shall be deemed to 
have been discharged from the civil jail under scc- 
' tion 342 of the Code of Civil Procedure, 1882: or 

(б) the Court which ordered his imprisonment in the civil 

jail has certified to the officer in charge of the 
criminal iail that he is entitled to be discharged 
iir<r1(>r section 341* of the Code of Civil Procedure, 
1882. 

A»-'endment:- — -The ?ords "Provincial Government" ba%’e been mbstituted for 
"I^cal Go'-emment” by sec. 4 of the Government of India (Adaptation of Indian Laws) 
Order. 1937. 

1414. Confinement of accused in police lock-up: — Under sec 383. a 
Magistrate can direct than an accused person who is sentenred to imprisonment, shall be 
forwarded to a "jail." which means a prison. He has no power to sentence the accused 
to suffer im''risonment in a police hek-itp. It is only the Local Government which can 
d rect under sec. 541 that the ner.<!nn sentenced to imprisonment may be confined in a 
police lock-up — Po TVn. 7 LBR 62. 15 CrLJ. 10. 

So also, an approver cannot be detained in polity custody. If there is any Notifica- 

• Now sec. 58 of the Civil Procedure Code, 1908 (Act V of 1908). 
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. Uon issued • by the Local • Government directing ajnfineinent of approvers in police 
custody, such Notification must be held to be tdlra vires, because this section only 
■empowers the Local Government to prescr.be a place for the confinement of the persons 
mentioned therein and it cannot be invoked for the purpose of prescribing the custody 
in which he is to be kept — In re Khairati, 12 Lah, 635, 32 PL.R, 493, 32 CrLJ. 913 
(916), In± Rul. 1931 Lah. 615, 132 IC 519, 1931 Cr.C. 700, AIR. 1931 Lah. 476? 
Kundan Lai. Ind. Rul 1931 Lah 481, 131 IC, 625. 1931 Cr.C. 625, A.I.R. 1931 Lah. 353, 
-12 Lah. 604, 22 P.L.R. 423, 32 Cr.L.J. 785 (788. 791). 

Dividing imprisonment in different Jails: — A Criminal Court passing a 
■ sentence of imprisonment cannot divide the imprisonment m different jails. From this 
section and sec. 63 (/), Pnsons Act (IX ol 1894), and tlie Pnsoners Act of 1871, it is 
clear that the power of directing imprisonment to be undergone in dlTercnt ja’Is belongs 
to the Local Government and the Inspector-Genera! of Prisons, and not to the Court 
passing the sentence— Rad/ia, Ratanlal 827. 

542. (1) Notwithstanding anything contained in the 

Power of Presidency Prisoner’s Testimony Act, 1869,* any Presi- 
^be Magistrate desirous of examining, as 

brought'up ior exinina- a witness or an accused person, in any case 
pending before him, any person confined in 
any jail within the local limits of his jurisdiction, may issue an 
order to the olTicer in charge of the said jai) requiring him to 
bring such prisoner in proper custody, at a time to be therein 
named, to the Magistrate for examination. 

(2) The officer so in charge, on receipt of such order, shall 
act in accordance therewith, and shall provide for the safe custody 
of the prisoner during his absence from the jail for the purpose 
aforesaid. 


543. When the services of an interpreter are required by 
Interoreier to be any Criminal Court for the interpretation of 

bound to interpret truth- ^ i , 

fully. any evidence or statement, he shall be bound 

to state the true interpretation of such evidence or statement. 

1415. UTien an interpreter is cmrloved. a siaicrrenl of an accused or the deposi- 
tion of a witness should be recorded by the Court <n the language in which the statement 
or deposition is conveved to the Court by an mterpreter — Va'mbJee 5 Cal 826 It is 
not neces.=arv to administer oath to an interpreter or to a witness. See sec 5. Oaths 
Act fX of 1873) But the om ssion to admirastcr oath ontv renders it neces.'arv for the 
prosecjtton to prove that the interpretation ol the deposition was made accurately; but 
the omiss'on does not make the deposition inadmissible in evidence — Rakhal Chandra 
36 Cal 808 Ulicrc a person (a Chinaman) who had taken an active part in the police 
investigation and was examined as a prosecut'on witness before the committing Magis- 
trate and who was ready and willing to ^ve evidence in the Sess'ons trial, was emDlo>ed 
as an interpreter by the Sessions Court at the trial of the accused, who was alv a 
Chinaman, hrid that the Procedure was absurd and opposed to justice, and ulialsd the 
trial— Ah Set. 53 CaL 659. 27 Cr.LJ. 8C6 (806). 


544. Subject to any rules made by the Provittctal Govcni- 
Exncnves of compla'n- inciit. * * * any Criminal Court may. if it 
ants and witnesses. thinks fit, order payment, on the part of 

* See now the Prisoners' Act, ISQO (Act III cf 1900). 
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Government, of the reasonable expenses of any complainant or 
witnesses attending- for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code. 

'Amendmenlj — •The words “Provincial Covemment” have been substituted for 
“Local Government" by sec. 4 of the Government of India (Adaptation of IntLan 
Laws) Order, 1937. 

Section 544, and the Rules framed by the'Local Government under this section, give 
a discretion to the Magistrate in the matter of expenses of complainants and witnesses, 
but such discret’on should be exercised not arbitrarily but on sound jud-dal principles— 
Ganesh, 9 Bom.L R. 353, 5 Cr.L J. 329. 

As the statute itself has given the power to make rules not to the High Court 
but to the Local Government, any rules made by the High Court would be ultra vires, 
esDscially if they are inconsistent with rules made by Government. The only fair 
interpretation of r. 1, Chao. 9, VoL 3 of the Rules and Orders made by the Punjab 
Government under this section which makes no distinction between prosecution witnesses 
and defence witnesses is that Government by exercising its power of restriction, which 
it is authorized by this section, has limited the cases in wh’ch Magistrates may pay the 
expenses of witnesses to those mentioned in the rule. If the rule framed by the High 
Court lays down the contrary, that is to say, that ord-narily the expenses of witnesses 
are to be paid bv Government in every vmrrant case, it is ultra vhes^Ranak ChanJ v. 
Swra; Parkash. 40 CrX.J. 68 (69). 178 I.C. 468. A.LR. 1938 Lah. 693. 40 P.LR. 944. 
11 R.I.. 460 'not <ollowing Sved Habib v. Bmp. ALR. 1929 Lah. 23. 117 LC. 667, 
30 CrL.T. 814, Ind. Rul 1929 Lah. 68. Habib v. Mehdi Hussain. 108 IC 907. 29 
CrLJ 459. 10 A I CrP. S7. Ram Narom v. Bmp. A 2 R. 1932 Lah 481. 139 I C 508, 
1932 Cr.C. 619, 33 Cr.L.J. 761. 33 P.L.R. 811. Ind. Rul. 1932 Lah. 581. Parshofam Das 
V. Emp, A.I.R 1936 Lah. 919, 166 I.C. 128, 1936 Cr.C. 1007, 38 P.LR. 1168. 9 RL. 340 
and Kushi Muhammad v. Abdullah Khan. AI.R. 1937 Lah 458, 170 I.C. 539, 38 
Cr.LJ. 941. 39 P.LR. 137, 10 RL. 132. See Notes 840 and 848. 

This section empowers the Court to order that the expenses of the complainant and 
hiS w’itness should be paid by the Government under proper circumstances But it does 
rot empower the Court trying a complaint to order that the diet money of a witness 
produced before it should be pa'd bv the eompivnani. That’ power is vested in the 
Court under the general rules of the High Court IX the Court orders such payment, in 
accordance with such rules, the amount cannot be recovered under the provisions of 
sec, 547 as if it were a fine, but can be recovered bv a suit in the GvU Court — Kamal 
v. Paramasukh. 29 C W.N. 1033. A I R. 1926 Cal. 289. 90 I C. 488. 

It is entirely with'n the discretion of the Court which summons a witness to order 
how much expenses should be allowed to Wm and which party should pay it. In 
criminal cases the Court may within certain limits order the Covemment to pay the 
expenses of the complainant and witnesses If a Court has ordered a certain sum to 
be pa’d to a witness and if he is aegriex'cd by that order and thinks that he has not 
been sufficiently paid it is open to him to aporoach a higher tribunal for the redressj 
but he cannot appeal to the’ Civil Court against the order nor can he sue the party or 
the Government tor recovery of any additional amount, much less can he claim it from 
the presiding officer of the Court — Puma Chandra v. Seev. of State, AIR. 1937 Pat. 477 
(478), 9 R.P. 453. 3 BR. 361'. 1937 P.WJ4. 281. 167 I.C. 938, 18 P.L.T. 434. 

545. (1) Whenever under any law in force for tfie time 

Power of Court to pay being, a Griminal Court imposes a fine or 
expenses or compensation confirms in appeal, revision or otherwise a 
out of fine sentence of fine, or a sentence of which fine 

forms a part, the Court may, when passing judgment, order the 
whole or any part of the fine recovered to be applied — 
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(a) in defraying expenses properly incurred in the prose- 
cution ; 

(b) in the payment to any person of compensation for any 
loss or injury caused by the offence, when substantial compensa- 
tion is, in the opinion of the Court, recoverable by such person in 
a Civil Court; and 

(c) when any person is convicted of any offence which 
includes theft, criminal misappropriation, criminal breach of trust, 

°xr oheating, or of having dishonestly received or retained, or of 
having voluntarily assisted in disposing of, stolen property 
knowing or having reason to believe the same to be stolen, in 
compensating any bona fide purchaser of such property for the 
loss of the satne, if such property is restored to the possession of 
the person entitled thereto. 

■ (2) If the fine is imposed in a case which is subject to appeal, 
no such payment shall be made before the period allowed for 
presenting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. 

Change:— Clause (b) has been slightlvr amended and clause (c) newly added, 
by sec 152 of the Cr P C. Amendment Act, XVIII of 1923. "Clause (m) makes it clear 
that comnensation under sec 546 may be paid to any person by whom It would be 
recoverable in a Civil Court The payment of coraoensation to an innocent purchaser 
of stolen prooerty is provided for in clause (c) when the property is restored to the 
possession of the person entitled thereto”— Sfafcmcnr o} Objfcls and Reasons (1914). 

1416. Order when can be made; — An order of compensation can be nude 
under this secfon when the Court imposes a fme If the accused is discharged or 
acquitted and no fine is imposed, no order under this section can be passed — In re Basic, 
22 Bom 717; Cavind Naravan. Ratanlal 407 If liie accused is convicted of theft and 
sentenced to impnmnment but no fine is imposed on him, the Court cannot order pay* 
ment of compensation to the person whose property was stolen — Bhura, 26 Cr L J. 1495, 
90 I C 151. AIR 1926 Na? 89 4Vhere a person is dealt with under sec 562 and 

no fine is imposed on him, the Court has no power to direct him to pav comnen* 

sation to the other party — Munney Miiza. 25 CrLJ 1116. 81 I C 940. AIR 
1925 Oudli 110 In a proceedme under section 107. an order d rectine the accused 
to pay the costs of the comT'Iamant is ulha iwes — Shea Prasad v Mahangoo. 25 

Cr L.J 476. AIR 1924 All 694. 77 I C 828 Where the Magistrate on convicting 

the accused under sec 14 of the Bombay Pubic Femes Act. docs not impose any fine 
but orders the sale of the boat of the accused and directs the comncn'^tion to be paid 
out of the salc-procccds, the order is illegal— flccro. Ratanlal 688. Similarly, a com- 
pensat on cannot be ordered to be paid out of the rents and profits o^ the property 
forfeited — Nana Pa'lu, Ratanlal 146 A Magistrate cannot, wnlhout imposmg a substan- 
tive sentence of fine, order pajment of compensation to the comnla'nant — Anan\-mous 
2 Weir 715. The proper course is to impose a fine, and out of the fine realised direct 
payment to the conplainant of such amount as the Court thinks fit, basing regard to the 
provnsions of this section — Mokesh v. BhoJanath. 3 CLR. 404. 

What Court can award compensation: — Compensation mav be awarded 
not only bv tr\in? Court, but also by the Court in resnsion, see Bisktn v. IsmaJ 
6 BurLJ. 81, 28 CrLJ. 757 ( 758). 

A Police Patel's Court is not a "Crnunal Court” and he cannot an order of 
compensation under this section — Ramia, Ratanlal 317. 

CR.-112 
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Order cannot be made after judgment: — The award of compensation should 
be a part of the sentence and order made upon a conviction of an offence, and should be 
founded upon a statement of the loss, damage or expenses ascertained at the trial— 
Mif/tm, 11 W.R. 53. The order should be made when passing judgment; after the 
j'udgment is passed, the Court becomes functus officio and has no further power to make 
any order under this section — Nga Hlwe, U.BR. (1892-96) 80. 

1417, Clause (a) — Expenses of the prosecution: — ^The award of costs 
should not exceed the acutal costs of the complainant out of pocket— A/oAesA v. Bhola- 
nath, 3 C.L.R. 405. 

Expenses under th’s section do not include such expenses as are incurred in bringing 
the person of the offender before the Magistrate — Ramaswamy, Ratanlal 608. Where 
fine is imposed on a person for destrojdng land-marks, a portion of the fine so imposed 
cannot be ordered to be paid to the Amin for the purpose of paying the expenses of his 
deputation to restore the land-marks destroyed— A/o^rMi Laal, 6 W R. 93s such expenses 
are not expenses incurred in the pzosecvtton. Subsistence allowances and cart hire hr 
prosecution witnesses cannot be ordered to be paid by the accused— Afa Pu, U.BR. 
(1892-95) 7. Court-fees and process fees are now provided for in sec. 546A. 

Expenses under this section should be directed to be paid o’Jt of the amount of the 
fine imposed, and a separate order for such expenses is improper— Sao/airam, Ratanlal 
34li Tukaram, 4 Bom.L.R. 877. An order for expenses to be paid in addition of the fine 
is illegal — Yamana Rao, 24 Mad. SOSj Rajubhai, 5 BomLR. 126; Dkanji, Ratanlal 196. 
But the expenses mentioned in sec. 546A may be awarded in addition to fine. 

If fine is partially realised:— In a cheating case the accused was fined 
Rs. 4,000, and the Judge ordered: “Out of the fine, if received, I direct that Rs 3,000 be 
paid to prosecution witness No. 1". The full amount of Rs. 4,000 could not be reahsed 
out of the moveable properties of the accused: and thereupon the Judge ordered that the 
Government had a prior claim to Rs 1,000, and that it was only in the event if there 
being a balance that the prosecution witness had any claim to the money, ffeld that the 
Judge’s order did not mean that nothing diould be pa-d to the prosecution witness unless 
the full amount of fine was recovered It was open to the Judge to provide for the propor- 
tionate distribution of the amount realised, though he has not done so. The amount so far 
realised was ordered by the High Court to be paid to the prosecution witness — Khaddam 
Venkata. 2 L.W. 22, 16 Cr L J. 58 (59). The Magistrate sentenced accused A and B to 
pay fines of Rs 30 and Rs. 80 respectively and directed that out of the fine, if recovered, 
Rs. 40 be paid as compensation to a defence witness. Accused B paid the fine of Rs 80 
but accused A did not pay the fine but suffered Imprisonment in default Held that 
the only rea«onabfe construction of the order passed by the Magistrate was that, of the 
fine, if recovered, whether it be from A or B, the witness should be paid his compen- 
sation first and the balance of the fine dwuld be credited to the Government — Bhaguian- 
das LaJehand, AIR 1937 Smd 3, 38 CrLJ. 292, 166 I.C. 528. 9 R 5. 147. 

1418. Clause (b) — Compensation;— of compensation ; — ^When 
compensation is awarded under this section, the dstinction between clauses (a) and (b) 
of the section should be borne in mind; and it should be clearly stated in the order, 
whether the payment out of the fine is intended to defray the expenses incurred in the 
prosecution or to make compensation for the injury caused by the offence committed — 
A/i Te, UBR (1892-96 ) 290. In awarding compensation, no sum in excess of the toss 
actually suffered by the complainant should be ordered to be paid Where the accused 
was convicted of iJleirally demanding money, and was fined three tiines the amount of the 
illegal receiot. and the whole of the fine was ordered to be pa'd to the complainant, the 
order was held to be imoroper — Maung Thin, 5 L B R. 50, 10 Cr.L J. 78. In a theft 
Case, it is illecal to award comoensat'on to the compla'nant in excess of the price of the 
piooerty stolen from him — SAiA Das, 1913 PiR. 335. 14 CrLJ. 659 This clause 
allows the Court to order the whole or part of the fine recovered to be applied in the 
payment to any person of compensation for any loss or injury caused by the offence. 
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‘The offence” must be clearly the ofTerrce of which the accused has been convicted. It is 
not possible for the Court under these rules to auard compensation for other offences 
»h ch the accused may have committed but with which he has not been charged. Thus, 
where the accused was convicted of three offences of criminal breach of trust, as a 
sen-ant, of money amounting in each case ID Rs. 272-4-0 and was sentenced to two years' 
rigorous imprisonment and a fine of Rs. 2,000 in respect of one charge and to two years' 
ngorous imprisonment in respect of the other two diarges, held that out of the fine paid, 
a sum not exceed ng Rs. 272 should be paid to the complainant as compensation, although 
the accused might have inisapproprated several thousand rupees — Ram Prasad, 36 
CrLJ, 1030, 156 IC. 957. A.I.R. 1935 Rang. 199, 1935 Cr.C. 741. 

Where a complainant cannot recover substantial compensation in a Cml Court, 
compensation cannot be awarded to him under clause (b), but a sum may be awarded 
to him under clause fa) to defray the expenses of tl» prosecution — Nga Tho Tin, 15 
CrLJ 555 (Bur.)j /. A/. Xkan v. Emp.. 38 CrLJ. 718, 169 I C. 245, 9 R.R. 390, 
AIR. 1937 Rang 192 Therefore, a Mag.slrale convicting a person under sec. 193, 
I P. C . can only order the expenses properly incurred in the prosecution to be defrayed 
out of the fine, but no power to award compensation, because substantial compensation 
is not recoverable by a civil suit for perjury — Mangulchand v. Mohan. 14 N L R. 131, 
1? CrL.J. 927, 47 I C. 443. K had slated in his evidence in a cml suit where one D 
had sued h’m for dismissal from his post as Manager of K’s mine, that he dismissed 
D because he had been mformed that D had arranged to sell K's ore to one S, and 
bad borrowed money on the strength of this from S. This statement was made tn 
cross-examination and again in re-examinaticn voluntarily. The statement was not 
true, and not believed in good faith by K to be true; for it was improbable and 
came from persons whom he had himself descr bed as rascals and thieves, and was 
not in any way verified by him Held that compensation for such defamation was not 
tecoverable in a Cml Court and so the order for compensation under sec. 545 (1) (b), 
Cr P. C , should be set as de and that it was no doubt a fit case under sub-sec (1) (a) 
of the same section — / A/ Khan v. Emp , supra 

Where the accused was convicted and fined for being drjnk on a publ c road, no 
compensation could be awarded to the constable who in arresting the accused had to 
struggle with him and m so doing lost his whistle and Rs. 5] because such compensation 
.s not for injury caused by the offence committed — Anonymous, UBR (1892-96 ) 79. 
A Court cannot award compensation for alleged offences other than those which form the 
subject of the inqu ry m the case in which the order is made — Covind Narayan, Ratanlal 
407 Where the accused took his sister who was suffenng from plaeue into town without 
informing the authorities and was thereupon convicted for an offence under see 188, 

I P C., no compensation ccnjld be awarded to the Municipality on account of the 
expenses incurred by it in d sinfecting the house into which the accused brought the case 
of plague — Rahimatkha. Ratanlal 958 WTierc the offence is under the I. P. C, no 
compensation can be awarded under any other spcaol law. Thus, where the accused 
was fined under sec 379. I P C. for cutting trees m a field, and out of the fine 
recovered a reward of Rs 5 was ordered to be paid to the complainant (under the 
Forest Act) for detecting the offence, it was held that the order of reward was illegal 
since the offence was under the I P C., and not under the Forest Act — Vilhu, Ratanlal 
873. See also Bhtkari. Ratanlal 241. 

1419. 'Who Is entitled to compensation: — Heirs of the deceased; — 

I nder the Code of 1882. compensation could only be awarded to the person injuredi if a 
person was killed, it could be awarded to the heirs of the deceased (e g . to the w dow) — 
Lutekmak. 12 Mad 352! Yalla SanguH Mamidi 21 Mad. 74. In Morgan. 35 Cal 302 
and Satl Alt. 1893 P R. 17 ( F B ) , the heirs of the deceased were awarded coepensat on. 
In the Puniab case, ccmpcnsalion was awarded on the ground that the bss of the 
husband's support affcct'ng a widow prejudxially was an mjury for wbch substantial 
comoensation could be awarded bv a Qv’l Court. See also Keser Singh 10 P.R. 1878, 
which holds that where the complainant can lecoter dacages in aa acuoa, be caa 
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rompensated under this section. The present amendment now makes it clear thst com- 
pensation can be awarded to any person by whom it can be recovered in a Civil Court. 
' The amendment of this section in 1923 entitles a person to compensation if he can 
§et damages in Civil Court for any loss or injury caused by the offence. Act XIII of 
1855 defines such persons to be a wife, husband, parent and child, if any, of the person 
whose death has been caused. Reading the two sections together no doubt remains 
whatsoever that the mother is entitled to compensation when her son is killed by the 
accused who is convicted under sec 3&iA. 2. P. C., and is senfenwd fo a fine— iV«r 
Sahibi. 36 Cr.L.J. 1208, 157 I.C 531, A.I.R. 1935 Pesh. 102, 1935 Cr.C. 854. 

\Vhere the person to whom the injury was directly caused, is dead, her heirs can only 
bring an action in a Civil Court for the recovery of damages under the Fatal Accidents 
Act (XIII of 1885). Consequently, an order under sec. 545 (1) (b), Cr. P. C., can 
only be passed if the heirs have the right to bring an action under Act XIII of 1885 
No order of compensation can be made where no such right exists. Thus, where a woman 
with full knowledge and of her own free will consented to bemg attended by an unquali- 
fied midwife during her delivery and died and the midwife was convicted under sec. 304A,- 

1 P. C , and sentenced to pay a fine of Rs ISO, the maxim volenti nort fit injuria applied 
and the woman would not have been entitled to damages in a suit against the midwife. 
Hence the order of compensation out of fine to the heirs of the woman made by the 
Magistrate was illegal and without jurisdiction— Wo«ng Sein, 37 Cr.L.J. 199, 159 IC. 
1026, A.I R. 1935 Rang 471, 1935 Cr.C. 1257. 

' In awarding compensation to the heirs of the person killed, the names of the heirs 
should be mentioned An order of compensation of the 'nearest heirs,’ without specifying 
who those heirs may be, is bad in law — Ckuka, 1913 P.R. 18, 14 CrLJ. 522. 

' Where a person is convicted of enticing away a married woman, compensation may 
be awarded to the husband for injury done to his honour— 1878 P.R. 14} Kestir 
Singh, 1878 P.R. 10. 

Compensation for injury caused to another: — Where the accused was 
charged with causing hurt to two persons, but was fined for cau^ng injuries to one of 
them only, compensation out of the fine cannot be awarded to the other person— 
Vobanna, 2 Weir 718 . 

Refund of compensation: — ^Where a conviction is set aside on appeal and a re- 
fund of the fine levied is ordered, and the party who has received a portion of the money 
as compensation refuses to refund it, the only remedy lies in a Civil Court — Anonymous, 

2 Weir 717. But in Mulsuddi v. Mani Ram, 19 All. 112, and other cases it has been 
held that the amount may be recovered by a process under sec. 547 and not necessarily 
by a Civil suit in a Civil Court. See Note 1422 under sec. 547. - 

Effect of acquittal in appeal: — ^The necessary consequence of the setting aside 
of the conviction is the setting aside of the sentence of which the necessary consequence 
is the extinguishment of the order made under sub-section (1), cl. (b) of this section — 
Htanda Meah v. Anamale Chettyar, A.I-R. 1936 Rang 247 (248), 37 Cr.LJ. 832, 163 
I.C 242. 1936 Cr C. 523. 

1420. Clause (c) — Bona fide purchaser of stolen property:— This clause 
has been newly added Under the old law. it was held that when a person was convicted of 
theft, an order awarding compensation, out of the fine imposed, to the innocent p'jrchaser 
of the stolen property was not authorised by tJus section — Redden, 6 Mad. 286; Anony- 
mous.~2 Weir 715t because the injury to the purchaser was not the consequence of the 
theft but of the invalid sale — Marivappa, 2 Weir 716. On a conviction of theft, Ae 
stolen property should be returned to the owner, but it was illegal to impose a condition 
that a portion of the fine imposed on the accused ^ould be paid to the innocent purdiaser. 
No such condition could be imposed on the return of the property to the owner — Abdul, 

3 Bom L R. 449 When theft was proved, die stolen property was ordered to be restored 
to the rightful owner and not to the bona fide purch^er. The nile of English law 
protecting bona fide purchasers for value in inaiket overt was not to be applied in India, 
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and on conviction of the accused the property with respect to which the theft was com* 
nutted should be delivered to the orginal owner— Krtslo v Loll Cband, 20 W.R. 
38; Fair Muhammad, 1903 P R. 2, 7 CrX J. 279. See also Khauati Ram v. Budhu, 1893 
A.W.N. 61 In Sawan, 1878 P.R. 21, it was held, however, that when stolen properly 
was in the hands of a bona fide purchaser, the proper order to be made was to leave it m 
his hands and the remedy of the complainant was to secure possession of the property 
in a Civil Court 

Under the present law, as provided by this clause, compensation will be awarded to 
the innocent purchaser. 

The clause applies only to a purekaser and not to a mortgagee or pledgee} an Innocent 
mortgagee or pledgee who has advanced money on the secunty of the stolen property 
will not be entitled to any compensation — Rama, Ratanlal 631; Ramchandra, 46 Bom. 
893, 23 CrL.J. 341. 

1420A. Appeal: — See Note 1137. ' 

546. At the time of awarding compensation in any subse- 
quent civil suit relating to the same matter, 
Payments to be t^en the Court shall take into account any sum 
quent suit paid or recovered as compensation under 

section 545. 

'Take into account' — This expression docs not mean that in a subsequent civil suit, 
at the time of awarding damages, the amount of compensation recovered under sec. 545 
is to be deducted from the damages awarded m the suit — Love v Hume, 22 W.R. 336 
(Civil). 

546A. (1) Whenever any complaint of a non-cognicahle 
^ , offence is made to a Court, the Court, if it 

ceruin fees paid by com* convicts the accuscd, may, in addition to the 
piainant in non-cogni- penalty imposed Upon him, order him to pay 
za e cases. complainant — 

(a) the fee (if any) paid on the petition of complaint, 

or for the examination of the complainant, and 

(b) any fees paid by the complainant for serving pro- 

cesses on bis witnesses or on the accused, 
and may further order that, in default of payment, the accused 
shall suffer simple imprisonment for a period not exceeding 
thirty days. 

(2) An order under this section may also be made by an 
Appellate Court, or by the High Court when exercising its powers 
of revision. 

This section has been added by sec. 153 ol the Cr. P. C. Amendment Act, XVIII 
of 1923. "It embodies the provisions of sec 31 of the Court Fees Act in order that 
greater prominence may be given to them’'— S/a/ewer*/ o/ Objeels and Rtaso/u n9}4). 
The provision as to imprisonment m default of pa^iaent, and sub-section (2) did not 
occur in the Court Fees Act. Section 31 of the Qmrt Fees Act has now been repealed 
by sec. 163 of the Cr. P. C Amendment Act, XVIII of 1923. 

1421. Scope of the sccticn: — This section does not apply, and the costs of 
the complainant cannot be awarded, where the offence is not a non-cognizable one— 
Nuruddm. 25 CrLJ. 1161. 81 I C 9S5, A.I R. 1925 Oudh 109. 

. In awarding costs the Court can laVe into cons-dcralion only the costs set out ' 
clauses (a) and (b) of this section. The witness-fees should not be Included ■ 
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costs— Slew Ini V. Koon Han, A.l.R. 1935 Rang, 163, 1935 Cr.C. 626, 156 I.C. 598, 
36 Cr.L.J. 970. This section is limited in terms to process and petition-writers' fees— 
Mohamed Cassim v. Tkumby Sahib, A.LR. 1910 Rang. 33, 41 Cr.LJ. 392, 187 I.C. 77. 

No order can be made under this section when the complainant did not incur any 
cost for the purposes mentioned in clauses (a) and (b) of this section— it/ewHj Po Hla, 
A.l.R. 1935 Rang. 208. 36 Cr.L.J. 1018. 156 I.C. 980, 1935 Cr.C. 748. 

If the complaint is not required by law to be stamped, the fact that the Court-fee 
has been illegally levied by the Court wall not be a ground for ordering the accused to 
pay the fee on conviction — Ai’/i ffaru. 8 B.I1.C.R. 22. Thus, no fee is leviable on a 
complaint by Municipal CfTiccrs, and the accused on conviction should not be ordered to 
pay the samc—K/iajeblioi, 16 Mad. 423. 

A proceeding under the Workmen's Breach of Contract Act is not a proceeding for 
an offence, and if in such a proceeding the workman admits the advance and repays 
the same, it is not open to th6 Mag.slratc to make him pay the complainant the Court- 
fee pa*d on the complaint— B/iondu, 6 Bom.L.R. 255, 

II there arc several persons convicted, tlie order of payment of the value of the 
Court-fee and process-fee should be joint and not 6Cveral->'5flnAara, Bom. H. C. Cr. 
Rule, 1872. 

'rhe provisions of this section are not to be controlled by sec. 5i5i unlike sec. 545 
the expenses awarded under this section arc directed to be paid in addition to fine 
and not out of the fine imposed— Tamuna. 24 Mad, 305. 

According to the Calcutta High Court, the order of pajmicnt of Court-fee is no part 
of the principal sentence in the case and is not to be treated as a fine added to a 
scnlcnce of Iniprisonmoni so as to make the sentence appealable— fi/odan Mandat, 20 
Cal. 687. Out the Madras High Court holds that it is an integral part of the sentence— 
Thaneavetu, 22 Mad. 153. Sec these eases cited in Note 1113 under section 413. 

“May”;— "We tlilnk the Court ihould not be bound to exercise the power conferred 
by this section in trivial cases, and we have accordingly used Uie word “may"— Report 
cf the Joint Committee (1922), 

547. Any money (other than a fine) payable by virtue of 
hfoncys ordered to be any order niadc under this Code, and the 
paid recoverable as fmev victliod of recovery of ivlitch is uot Other- 

zvise expressly provided for, shall be recoverable as if it were a 
fine. 

The italicised words h.'ii’C been added by sec. 151 of the Cr. P, C. Amendment Act, 
XVni of 1923. These words pro\idc tor the recovery of compensation under sec. 250, 
of costs under see. 148 (3) , and of the Court-fees and process-fees mentioned in sec. 5t6A. 

1422. This section only provides a suntmary method of realising 'money pa>able’ 
and these words cannot be stretched so as to include live stock or other goods — 
riiiimman, 23 CrL.J. 157 (Loh.). 

An order of refund of compensation paid to the complainant under see. 545 may 
be enforced by process under this section. It is not necessary that the accused should 
bring a civil suit for recovery of the money— AfMtsMddi v. Mani Ram, 19 All. HZi 
Jsliti V. Dakshi, 6 All. 96j Pola Vaiofm, 7 Mad 563| All Ahmad v. Nathu, 1881 P-R- 
14l Rui'/i, Ratnnlal 213. Contra — Anonymous, 2 Weir 717. 

Money ordered to be paid ns compensation under see. 250 is rceoverabfe os if it 
were a fine— Rum Chunder, 33 CrL.J. £68. 140 I.C. 72, A.l.R. 1932 Pat. 301. Ind. 
Rul 1932 Pal. 290. 13 P.L.T. 536, 1932 CrC. 773. An order by the Appellate Court 
or High Court setting aside an an^rd of coicpmsation which was ordered to be paid 
under see. 250 to the accused, must be deemed to be an order directing refund of Uic 
moncyi and the refund of the money is enforceable under this section as if it were a 
fme-///;onorid, 29 P.R. 1903, 2 P.L.R. 19W. 
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An order directing the complainant to pay the diet money of his witness can be 
passed not under this Code but under the rules of the High Court; consequently, it 
cannot be enforced under this section; the remedy of the witness to recover the money 
is by a civil suit — Kamal v. Paramsukh, 29 C.WJ<. 1033 (see this case cited under 
section 544). 

The methods of recovenng fine are provided by section 386. 


548. If iny person affected by a judgment or order passed 
n j by a Criminal Court desires to have a copy 

Copies of proceedings. i- .u r j * i. . • e 

ot the Judge s charge to the jury or of any 
order or deposition or other part of the record, he shall, on apply- 
ing for such copy be furnished therewith : 

Provided that he pays for the same, unless the Court, for 
some special reason, thinks fit to furnish it free of cost 


1423. ‘Affected by judgment, order*, etc.: — A complainant whose complaint 
is dismissed is a person affected by the order of dismissal, and, therefore, he is entitled 
to ask for a copy of the Magistrate’s order of discharge— /« re Abdul, Ratanlal 305; 
Bank ol Rengof v. Dinonath, 8 Cal. 166. But a ‘charge’ is not an order of a Cnminal 
Court by which an accused person can be said to be aflected within the meaning of 
this section, so as to entitle him to copies of depoation where the trial has not pro- 
ceeded beyond the frame of charge and the examination of the prosecution witnesses— 
Prag Sahu, 1892 A.W.N. 140. 

A third party, i,*., a member of the public who is cot a party to the ease, is cot 
a person afTected by a Judgment or order, and is not entitled to apply for copies of 
deposition and Judgment— PondurcRg Bhopal. 34 BomL R. 1445, 1932 Cr.C. 871, A I R. 
1932 Bom 636, 34 CrLJ. 141, 141 I.C 338, Ind. RuL 1933 Bom. 76. In this case 
the Secretary of the Lawyers' Assoaation asked for a copy of the judgment of a case 
deaded under the Cnminal Law Amendment Act, and the application was refused. The 
Allahabad High Court, however, is of opinion that the expression "person affected by 
a judgment, or order" must not be narrowly construed, so as to indude only a party 
to the Judgment or order. The public, as a whole, are certainly affected by a judgment 
Ol a Court and have a right of access to the judgments of the Courts which express the 
law. At any rate, the father of the convicted person is certainly a person "affected by 
a judgment”— Lodfi Prasad, 53 All. 724, 1931 A LJ. 4(fi, 32 Cr L J, 864, Ind. Rul 1931 
All. 487, 132 I C. 327, 1931 Cr.CT 620, AJ.R. 1931 All. 364. 

A convicted person is entitled to copies of all documents for which he applies and 
which he thinks necessary for lus defeiKe — Sheeb Prasad, 14 W.R. 77. 

Copies of the proofs only, or at least a summary of the evidence, which a new 
witness IS expected to give, should be furnished by the prosecuLon within a reasonable 
time to the accused free of cost before a. new witness is examined in the Sessions Court 
—Dhondiba, 36 CrL.J. 344, 153 I.C. 278. 36 950, A.I.R. 1934 Bom. 487, 

1934 Cr.C. 1413. 

A report of the pxilice of an investigation ordered under sec. 202 is a "part of the 
record" which should be furnished to the accused on his application — Mulhu fCumara 
PUlai. 33 L.W. 570, 1931 CrC. 477, Ind. RuL 1931 Mad. 510, 131 IC. 174, 32 Cr.Lj. 
689. 1931 M.WJ4. 325, 1931 Cr.C. 477, A.IJL 1931 Mad. 429. The record means a 
magister a] record. But the information vbidi leads to an action under sec 107 t$ 
often of the most varied and confidential nature and does not form "part of the record". 
The accused is not entitled to get a copy thereof — Anantapadamanabh'ak, 59 M ' 

914, 1930 CrC 1191, ^VLR. 1930 Mad. 975. 1930 ALWJJ. 1100, 3 .\I.Cr.C 
M.L.W. 7S4, 229 I C 70. 32 Cr.LJ. 217. 

See also Notes 3S6B, 483A. 512A. 
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549. (I) The Central Government mny make rules, con- 

Delivery to roililory ^<=1. 

aulhoriiics oi penon$ the Naval Dtsciplinc Act {29 & 36 Viet,, c, 
309) and that Act as modified by the Indian 
coun-nnruai. ^ {Discipline) Act, 1934, and the Air 

Force Act or any similar law for the time being in force as to 
the eases in whicli persons subject to military, naval or air force 
law shall be tried by a Court to whicli this Code applies, or by 
Court-martial, and when any person is brought before a Magis- 
tr.atc and charged with an offence for whicli he is liable to be 
tried either by <t Court to tehich this Cede applies or by a Conrf- 
martial, such Magistrate shall have regard to such rules, and 
shall in proper eases deliver him, together with a statement of the 
offence of which he is accused, to the commanding oiTicer of the 
regiment, corps, ship or dctnclinicnt to which he belongs, or to 
the commanding officer of the nearest military, naval or air force 
station, as the ease may he, for the purpose of being tried by 
Court-martial. 

(2) Every Magistrate shall, on receiving a written applica- 
Appfchcnslon o( euch tion for that purpose liy the commanding 
pcTvmi. officer of any body of soldiers, sailors or 

flinncji stationed or employed at any such place, use his utmost 
endeavours to apprehend and secure any person accused of such 
offence. 


Amendmenttt — ^The words "and the Air Force Act." "or afr farce" and "as the 
•ca'c may be" have been added by the Rcpcalms and Amendinj Act. 1D27 {Act X of 
1927) j and the other italicised words have been inserted by the Amending Aa. 1931 
(Act XXXV of 1931). 

The words "CentraJ Coi’crnment" have been iubitituied hr "Corrmor-Ccncral in 
Council'' by sccl'on 4 of the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

550. Any police-officer may seize any properly which may 
Powers to police to he alleged or suspected to have been stolen, 
scire prooerty suspected or which may be found under circumstances 
to be stolen. which create suspicion of the commission of 

any offence. Such policc-ofliccr, if subordinate to the officer in 
■charge of a police-station, shall forthwith report the seizure to 
that officer. 

1424. If a Police ofilecr has reason to suspect certa’n property to be stolen he 
must himself seize the property. He cannot order any other person lo detain the Mine. 

' And if such person fails to keep the prooerty under his detention, he cannot be convicted 
of an offence under sec 188. I P. C— Firftal. 16 OC. 371, 15 CrL.J. 177. Th-s section 
gives the Police ofTicer power to seize only the property suspected to be stolcni but 
‘it does not empower him to seize any other property which is mised with the stolen 
:one— 1909 P.W.R. 14. 11 Cr.LJ. 99. 

' \Vhere a property was seized by the police under this section, on sitsnicion of its 
being stolen property, and the Magistrate issued procLimation under sec. 523, without 
satisfying himself as to the claim of the person *in whose possess on the property was 
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!ound by the police, held that the Magj^tate’s action ■was not illegal, because it ^as 
lot incumbent on him to satisfy himself as to any such claim. The person in whose 
possession the property was found had an opportumty of mak.ng good his claim 
Lo the Magistrate after issue of the proclamation — Cangaram, 2 SJ..R. 32, 10 CrX.J. 
193 (199). 

551. Police-officers superior in rank to an officer in charge 

of a police-station may exercise the same 
officio? Po'iice,^'^^*^^ powers, throughout the local area to which 
they are appointed, as may be exercised by 
such officer within the limits of his station. 

There is no aulhonty for the proposition that Uie word “may” in this section 
means “must" — Afalhuranalh, 33 CrLJ. 657 (662), 1932 CrC. 881, A.I.R. 1932 Cal. 
850, 139 I.C 89. Ind. Rul. 1932 Cal. 561. 

552. Upon complaint made to a Presidency Magistrate or 
Power to eompei resto- U‘strict Magistrate on oath of the abduction 

rauon of abducted or unlawful detention of a woman, or of a 
female child under the age of sixteen years, 
for any unlawful purpose, he may make an order for the im- 
mediate restoration of such woman to her liberty, or of such 
female child to her husband, parent, guardian or other person 
having the lawful charge of such child, and may compel compli- 
ance with such order, using such force as may be necessary. 

Change: — The word “sixteen" has been substituted for "founeen" by the 
Criminal Law Amendment Act, XVIII of 1924, for the purpose of a^ording greater 
protection to g rls. By the same Act. tbe age limit has been raised from sixteen to 
eighteen in sections 372 and 373, 1. P Code. 

Scope of the section: — The Distnet Magistrate can only act under this 
section where there is a complaint before him on oath of the abduction or unlawful 
detention of a woman or of a female under the age of 16 years — Moli v Bern, A.I R. 
1936 All. 852. 1936 AW.R. (H.C) 920. 1936 ALJ. 1097, 1936 CrC. 1111, 166 
I C &47. The only order which the District Magistrate can pass under this 
section IS one dircaing the restoration of a woman or of a female child under the age 
of 16 years. But the order of the District Magistrate to produce her before him is not 
an order under this scaion. There is nothing in tins section which requires service of 
the order on any person Tbe order is one capable of execution, and the section laj-s 
down that the Magistrate "may compel osrtqphance with such order using such force 
as may be necessary " Once an order under this section has been passed, it is open to the 
Mag^trate to use all lawful means to ha\e the woman restored to her liberty For 
that end he may legally issue an appropriate direction to some other person in whose 
custody the woman may be — Abdul Jald Khan, ALR. 1936 All 354, 1936 ALJ. 373, 
37 CrL.J 713, 162 1 C. 755, 1936 Cr.C. 418 

The mam purpose of this section is to protect women and girls from detention 
for immoral purposes, although no doubt the section would be appropriate to cases 
where the purpose of the detention is dearly unlawful though not necessarily immoral. 
Taking Uie word ‘unlawful’ in its ordinary mearung of 'contrary' to or proh bited by 
law” there cannot be much ddBculty in particular cases m determining whether the 
purpose IS or is not unlawful In these matters the Legislature by section 25. Cuard.an$ 
and Wards Act, has provided full powers for orders lo be made for the custody of 
minors. The powers given to District Magistrate by this scctio.*i are cxcrpticnaJ 
powers to be used with caution and only when the conditions of the section are satisfied. 
It may be that the Magistrate considers that the course be follows is that wh.ch 
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would be followed by the Distrirt Court uron on opplicatlon made by the applicant 
under sec. 25, Guardians and ^Yafds AcL But this is no rcavjn for him to assume 
a jurisd.ction which in the absence of allcjaiions of unlawful purpose, he docs not 
possess, and he sliould not strain this section, cv'cn with liie best of mtcniions, to 
a relief wh'ch it is the function of another Court to trant— Om UaJhe v. Emp., AO 
Cr.LJ. COS (700), 182 I.C. 710, IX.R. 1939 Kar. 760. 12 R5. 28, A.I.R. 1939 Sind 151 
1425, Unlawful delcnlioti: — ^The detention of a child in a missionary school, 
against the will of her parent or guardian with a siew liiat she should be brought up 
tn a rcl gion which such parent or child disapproved of and the adoption of which would 
not only involve a total change in the child's mode of life, but would also deprive the 
parent or guardian ol any control in the education or bringing up of the child, would 
amount to unlawful detention— AhmAam v. ^fahtcba, IC CaL 487. 

The detention of a giil by the father in Jus house against the will of her husband 
docs not amount to unlawful detention, unless it is tfiowm that the detention was contrary 
to the wish of the girl— NatAu v. Smi Lot. 15 CrLJ. 712 (Cal). If a woman is 
residing with her relatives who arc aiding her in endeavouring to procure a divorce, 
such detention is not unbwful— Syed Ifmor v. S>fd DaiDod. 2 )Yeir 724. 

Unlawful purpose:-— A hfagistratc^can act under this section when both the 
detention and the purpose arc unlawful. In Abtaham v. Mahiobo, 16 Cal. 487 cited abost 
the detention was held to be unlawful, but the purpose was roL Unlawful purpose means 
immoral purpose. Tliis sea.on applies to female cJiildren only, and not to children 
generally} this shows that the purpose has some special reference to the ux of the 
person against whom it is enterta.ned. In other words, the section has reference to 
adulter}', concubinage, prostitution, deflowering or other simibr purjioses. But it certainly 
docs not include the detent on of a Hindu girt in a Christian Institution in order 
that she may be a Christian, or the detention of a Christian child in a Mahomedan 
Institution in order that she may be a Mahomedan— AAraAam v. Mohiabo, 16 Cal. 487. 
The p-jrpose contemplated in this section must be in itself an unlawful purpose. It 
docs not include purposes, which although not unlawful in themselves might become so 
when entertained towards a child in opposition to the wishes of its guardian — Thakoidas 
V. Bfiagtcandas, A Dom.L.R. 609. 

If the unlawful detention is for a purpose which is an offence or is legally prohibited 
or which is a civil wrong it would constitute an unlawful purpose under this section. 
Tested m this light the detention by a father of his minor married daughter contrary 
to the wish of her husband with the objea to remarry her would clearly constitute 
unlawful detention for an unlawful purpose because bigamy is declared an offence by 
section 491, I. P. Code. If the girl is being detained by htr father contrary to her own 
wish such detention would fall within the purview of sec. 339, 1. 1*. C., and would equally 
be detention for an unlawful purpose. Sjice the unlawful detention of minor wife by 
her father pxima facie affords a cause of artton to the husband to recover possession 
of his wife by a civil action, the purpose of such detention would hkcwisc be unlawful 
with n the meaning of this section — Tuhidas v. CAcrart</sj. A I.R. 1933 Nag. 374 (377), 

16 N.L J. 310, 1933 Cr.C. 1573. The question whether an order under this section should 
issue or not depends entirely on the question of the age of the girl who is living in 
another man’s house with her consent but against the will of her mother who is lawfully 
entitled to have charge of her — Ma Ngme v. Maung Ye, A I.R. 1935 Rang 494, 37 CrX.J. 
278, 160 I C. 282, 1935 Cr.C. 1269. 

The junsd.cticn conferred by this section depends upon two factors. There must 
be, in the first place, an unlawful detention and secondly that unlawful detention must 
be for an unlawful purpose. tVhere, therefore, the mother originally handed over the 
daughter to the society for the protection of children in India and asked them to take 
charge of her and asked the society to send the girl back to her, on receipt of letters 
from the girl asking to be brought back and to be married and the society refused 
tc. send her back, the purpose of the society to whom the girl had been entrusted 
in the first place by her mother for the purpose of housing and care could not be 
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termed “unlawful’' within the meaning of this section and an order for restoration of 
the girl to her mother could not he passed tinder this section — Secy,, S. P. C. v. 
Archam Das, 43 CWJ4. 362 (363). 

1426. Procedure: — It is the District Magistrate who alone has jurisdiction to 
entertain a complaint and mahe an order under tlus section. He has no power to 
transfer sudi a case to a Sub-Magistrate, and that Magistrate would have no jurisdiction 
therein — Bai Daki v. Jasjit'an, Ratanlal 963. 

An application under this section does not necessarily allege the commission of an 
oSence, and is not a complainti consequently the proviuons of sees. 200 and 203 do 
not apply to proceedings under this section — Thakordas v. Bkagwandas, 4 Bom L R. 
609; Tuhtdas v. Chetandas, supra. All that appears necessary to take action under 
the sect.on is to examine the applicant on oath in support of his complaint of the 
unlawful detention of a woman or a imnor girl, as the case may be, for an unlawful 
purpose, and issue a notice to the non-applicant to show cause against the complaint 
and to produce the woman or the girl before the Coiut to be dealt with according to 
law. This is the procedure adopted m cases under sec. 491, Cr. P. C, and this proce* 
dure should be followed in cases falling under this section — Tulsidas v. Chelandas, supra. 
A person proceeded aga nst under this section is not in the position of an accused person, 
and may offer himself as a witness in the proceeding; see section 340. 

Under this sect.on the Magistrate should have the statement on oath of the 
complainant. If no such statement is taken, that may be a defect m his procedure 
and may vitiate any order which he may pass Sor the restoration of the woman The 
omiss-on has, however, no effect on the order for the prosecution of the complainant 
under sec. 182, I. P. C , for the offence under that section is complete as soon as the 
information is given — Dalpat Bat v. Emp, 37 Cr.LJ. 857 ( 858), 163 I.C. 609, A.I.R. 
1936 All. 469, 1936 CrC. 614, 1936 AL J 592, 1936 A.L.R 620. 9 R.A. 42. 

l\'hcre a Magistrate has reason to believe (hat a woman is unlawfully deta.ned but 
cannot 6nd who so detains her, the proper course is for the Magistrate to issue an order 
to have the woman brought before him and to exam.ne hen it would be illegal for the 
Mag strate in such a case to order the restoration of the woman to 1 berty without any 
finding that she was unlawfully detained by any one and without ordcreing any one to 
restore her to liberty— 5ycd Umar v. Syed Duvood. 2 Weir 724. 

An application to get back a girl from her father's custody on the allegation that 
she is the wife of the applicant must be made to a Civil Court and not to the Magistrate 
under this section — CAcnga Molla v. Mastr, 10 C.WN. Uxv. 

This section provides for an order of restoration. No doubt, such an order can be 
Enforced by warrant if necessary, but m many cases an order will meet the purpose 
and the Magistrate should not make an order for the ex parte issue of warrant— 
Om Radite v Emp.. 40 Cr.LJ. 698 ( 700), 182 I C. 710, ILR 1939 Kar 760, 12 RS. 
28. A.I U 1939 Sind 152. 

Nature of the order: — Where the Magistrate ordered restoration of a girl to 
her mother and directed that the mother must gi\e a guarantee from a responsible 
Government officer holding gazetted rank (bat the best interests of the g-rl would 
be looked after by the mother, the second portion of his order is entirely without 
jur.sdiction. No such direction is contemplated by this section— Sccy , S. P. C v. 
Archana Das, 43 CW.N. 362. 

553. (1) Whenever any person causes a police-o/hcer to 

arrest another person in a presidency-town, 
sonf°S.“Sy'°Ei^e'n ‘f it appears to the Magistrate by «honi the 
in charge in Prcs.dcncy- case is hearci that there was no sufficient 
ground for causing such arrest, the Magis- 
trate may award such compensation, not exceeding fifty rupees 
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would be followed by the District Court upon an application made by the applicant 
under see. 25, Guardians and Wards Act. But this is no rcav)n for him to assume 
a jurisdiction which in the absence of allcjations of unlawful purpose, he does not 
possess, and he should not strain this section, cs'cn with the best of intentions, to pw 
a relief which it is the function of another Court to grant— Om Radke v. Bmp., 40 
Cr.L.J, 698 ( 700), 182 IC. 710. IX.R. 1909 Kar. 760. 12 R S. 28. A.I.R. JSG9 Sind I5i 

1425. Unlawful detenlions — ^The detention of a child in a missionarj’ school, 
against the will of her parent or guardian with a \ncw tliat she should be brought up 
in a rcl.gion whicli such parent or child d«sappro\'cd of and Uie adoption of which would 
not only involve a total change in the child's mode of hie, but would also deprive the 
parent or guardian of any control in the education or bringing up of the child, would 
amount to unlawful detention— AhraAam v. Mahtaba, 16 Cal. 487. 

The detention of a girl by the father in h.s house against the will of her husband 
docs not amount to unlawful detention, unless It as tJiown that the detention was contrary 
to the wnsh of the girl— A'ar/tu v. PCati Lai, 15 Cr.I.J. 712 (Cal). If a woman is 
residing with her relatiscs who are aiding her in endeavouring to procure a divorce, 
such detention is not unlawful— S>fd t/mor v. S}fd Daicod, 2 Weir 721. 

Unlawful purpose:— A Magistrate .can act under this section when both the 
detention and the purpose arc unlawful. In Abtaham v. Moblobe, 16 Cal. 487 cited above 
the detention was held to be unlawful, but the purpose was not. Unlawful purpose means 
immoral purpose, “rhis scaion applies to female cliildrcn only, and not to children 
gsncrallyi this shows that Uic purpose has some special reference to the sc* of the 
person against whom it is entertaned. In other words, the section has reference to 
adultery, concubinage, prosiitulion. deflowering or other similar purposes. But it certainly 
docs not include the dctcnt.on of a Hindu girl in a Christian Institution in order 
that she may be a Christian, or the detention of a Christian child In a Mahomedan 
Institution in order that she may be a Mahomedan— A^raAom v. Mohtobo, 16 Cat. 487. 
The p’jrposc contemplated in this section must be in itself an unlawful purpose. It 
docs not include purposes, which although not unlawful m themselves might become so 
when entertained towards a ch-ld in opposition to the wishes of Us guardian— TAotordas 
V. Bhaiwandas, A Bom.L.R. 609. 

If the unlawful detention is for a purpose which is an offence or is legally prohibited 
or which is a civil WTong it would constitute an unlawful purpose under this section. 
Tested m this light the detention by a father of his minor married daughter contrary 
to the wish of her husband with the object to remarry her would dearly constitute 
unlawful detention for an unlawful purpose because bigamy is deebred an offence by 
section 494, I. P. Code. If the girl is being detained by her father contrary to her own 
Wish such delenlion would fall within the pun’iew of sec. 339, I. P. C., and would equally 
be detention for an unlawful purpose. S.ncc the unlawful detention of minor wife by 
her father pjtma facie affords a cause of action to the husband to recover possession 
of his wife by a civil action, the purpose of such detention would likewise be unlawful 
with.n the meaning of this section — Tuhidoi v. Cftct«»it/es, A I.R. 1933 Nag. 374 1377), 

16 N.L.J. 310, 1933 Cr.C. 1573. The question whether an order under this section should 
issue or not depends entirely on the question of the age of the girl who is living in 
another man's house with her consent but against the will of her mother who is lawfully 
entitled to hai’e charge of her — A/a A/gure v. AfauHg Ve, A.I.R- 1935 Rang. 494, 37 Cri-J. 
278, 160 IC 282, 1935 CrC. 1269. 

The junsdiction conferred by this section depends upon two factors. There must 
be, in the first place, an unlawful detention and secondly that unlawful detention must 
be for an unlawful purpose. tVhere, therefore, the mother originally handed over the 
daughter to the sodety for the protection of children in India and asked them to take 
charge of her and asked the society to send the girl back to her, on receipt of letters 
from the girl asking to be brought back and to be married and the sodety refused 
to send her back, the purpose of the soaety to whom the girl had been entrusted 
in the first place by her mother for the purpose of housing and care could not be 
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termed "unlawful” within the meaning of this section and an order for restoration of 
the gul to her mother could not be passed under this section — Sfc;-., S. P. C. v. 
Archana Das. 43 CWJJ. 362 (363). 

1426. Procedure: — It is the District Ma^strate who alone has jurisdiction to 
entertain a complaint and make an order under this section. He has no power to 
transfer sudi a case to a Sub-Magistrate, and that Magistrate would have no junsdiction 
therein— Bai Dahi v. Jauivan, Ratanlal 963. 

An application under this section does not necessarily allege the commission of an 
e^rnce, and is not a complaint: consequently the provisions of secs. 200 and 203 do 
not appJj’ to proceedings under this section — Tkakardas v. Bhagwandas, A Bom L R. 
609; Tulsidas v. Chetandas, supra. All that appears necessary to take action under 
the sca.on is to examine the applicant on oath m support of his complaint of the 
unlawful detention of a woman or a imnor girl, as the case may be, for an unlawful 
purpose, and issue a notice to the non-applicant to ^ow cause against the complaint 
and to produce the woman or the giri before the Court to be dealt with accordmg to 
law. This is the procedure adopted in cases under sec. 491, Cr. P. C., and this proce* 
dure should be followed in cases falling under this section — Tulsidas v. Chetandas, supra. 
A person proceeded aga nst under this section is not in the position of an accused person, 
and may oBer himself as a witness in the proceeding; see section 340. 

Under this sect on the Magistrate should have the statement on oath of the 
complainant If no such statement is taken, that may be a defect in his procedure 
and may vitiate any order which he may pass for Ihc restoration of the woman The 
omiss.on has, however, no effect on the order for the prosecution of the complainant 
under see. 182, I. P. C . for the offence under that section is complete as soon as the 
reformation is giv en— Zlofpor Bai v. Emp., 37 CrLJ. 857 (858), 163 I.C. 609, ALR. 
1936 All 469. 1936 CrC. 614, 1936 ALJ 592, 1936 A LR. 620, 9 R.A. 42. 

IVhere a Magistrate has reason to believe that a woman is unlawfully detained but 
cannot lind who so detains her, the proper course is for the Magistrate to issue an order 
to have the woman bro'Jght before him and to exam.ne hen it would be illegal for the 
Magsirate in such a case to order the restoration of the woman to Iberty without any 
fmding that she was unlawfully detained by any one and without orderemg any one to 
restore her to liberty — Syed Umar v. Syed Duvood, 2 Wcir 724. 

An application to get back a girl from her father’s custody on the allegation that 
she IS the wife of the applicant must be made to a Ovil Court and not to the Magistrate 
under this section — Chenga Molla v. Masn. 10 CWN. Uxv. 

Th.s section provides for an order of restoration No doubt, such an order can be 
enforced by warrant if necessary, but in many cases an order will meet the purpose 
and the Magistrate should not make an order for the ex parte issue of warrant — 
Om Radhe v. Emp. 40 CrLJ 698 (700), 182 IC 710, ILR 1939 Kar 760. 12 RS. 
28. A I R. 1939 Sind 152. 

Nature of the order: — ^Vhcre the Magistrate ordered restoration of a girl to 
her mother and directed that the mother must give a guarantee from a responsible 
Government ofBcer holding gazetted rank that the best interests of the g-.rl would 
be looked after by the mother, the second portion of his order is entirely without 
jur.sdiction No such direction is contemplated by this section — Secy , S. P. C. v. 
Archana Das. 43 CW.N. 362. 

553. (1) Whenever any person causes a police-officer to 

^ .. . arrest another person in a presidenev-town 

Compensation to per- vr • • ^ 

sons groundlessly given it It appears to the Magistrate by whom the 
S.™ "" case is heard that there was no sufficient 

ground for causing such arrest, the Magis- 
trate may award such compensation, not p'-f'pr.:', <;ffy njpees 
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to be paid by the person so causing the arrest to the person so 
arrested, for his loss of time and expenses in the matter, as the 
Magistrate thinks fit. 

(2) In such eases, if more persons than one arc arrested, 
the ^iag^st^ate may, in like manner, award to each of them such 
compensation, not exceeding fifty rupees, as such Magistrate 
thinks fit, 

(3) All compensation awarded under this section may be 
recovered as if it were a fine, and, if it cannot be so recovered, 
the person by whom it is payable shall be sentenced to simple 
imprisonment for such term not exceeding thirty days as the 
Magistrate directs, unless such sum is sooner paid. 

554. (1) Jl'ith Ihc previous saitctton of the Provincial 

Power of chartered Gortcnwicitt. any High Court cstal)lishcd 
Hich Courts to make i,y Royal Charier may, from time to time, 

rules for mspeciion of ^ e j 

records of subordinate make rules for the inspection of the records 
Courts. of sul>ordinatc Courts. 

(2) Every High Court not cstalilishcd by Royal Charter 
Po».r nt other inth "'•’'y- f''?"’ . *0 nnd with 

Courts 10 make rutes the previous Sanction of the Frovmcial 
for oUier purposes. Govcrnmcutr- 

(fl) make rules for keeping all books, entries and accounts 
to be kent in all Criminal Courts subordinate to it, 
and for the preparation and transmission of any 
returns or statements to be prepared and submitted 
by such Courts; 

(b) frame forms for every proceeding in the said Courts 

for which it thinks that a form should be provided; 

(c) make rules for regulating its own practice and pro- 

ceedings and the practice and proceedings of all 
Criminal Courts subordinate to it: and 

(d) make rules for regulating the execution of warrants 

issued under this Code for the levy of fines: 

Provided that the rules and forms made and framed under 
this section shall not be inconsistent with this Code or any otlier 
law in force for the time being. 

f3') All rules made under this section shall be published in 
the Official Gazette. 

A»nendment : — The words "With the previous sanction of the Provincial Govern- 
ment. any HiRh Court”, "Provincial Gcn'cmment" and "Offic-al Garette” have been 
substituted for "With the previo’js sanction of the Governor General in Council, the 
High Court at Fort William, and with the previous sanction of the T.ocal Go%’emnient, 
any other High Court.” "Local Govenimcnt" and "local official Gazette” respectively 
by the Government of India JAdaptation of Indian Laws) Order, 1937. 
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555. Subject to the power conferred by section 554, and 
by section 224 of the Government of India 
Act 1935, the forms set forth in the fifth 
schedule, with such variation as the circumstances of each case 
•equire, may be used for the respective purposes therein men- 
;ioned, and if used shall be sufficient. 

Amendment The words “section 224 of the Government of India Act, 1935’’ 
lave been substituted for “section 107 of the Government of India Act, 1915’’ by the 
jovemment of India (Adaptation of Indian Laws) Order, 1937. 

1427. “With such variation'*: — ^There being no prescribed form of warrant 
inder see. 1(X), a Magistrate who had to issue one under that section adapted a form under 
>ec 95 to the provision of sec. 100 by altering the figures and by drawmg up the warrant 
,n terms required by sec. 1(X). It was held that the warrant was perfectly legal — 
Mozam Molla, 45 Cal. 905 See also Note 205 under section 100. 


55S. No Judge or Magistrate shall, except with the per- 
mission of the Court to which an appeal 
Case in whjch Judge or ji^g from his Court, try or commit for trial 
interested. any case to or in which he is a party or 

personally interested, and no Judge or 
Magistrate shall hear an appeal from any judgment or order 
passed or made by himself. 

Explanation . — A Judge or Magistrate shall not be deemed 
a party, or personally interested, within the meaning of this 
section, to or in any case by reason only that he is a Municipal 
Commissioner or otherwise concerned therein in a public capa- 
city, or by reason only that he has viewed the place in which an 
offence is alleged to have been committed or any other place in 
which any other transaction material to the case is alleged to 
have occurred, and made an inquiry in connection with the case. 


lUustiation, 

A, as Collector, upon considemtion of information furnished to him, 
directs the prosecution of B for a breach of the Excise Laws. A is 
disqualified from trying this case as a Magistrate. 

1428. Principle and scope of section: — It is one of the oldest and plainest 
niles of justice and common sense that no man shall sit as a Judge in a case in which 
he has any interest — BlioJanalk Sen. 2 Cal 23 It is an unshaken doctrine of human 
jurisprudence that no man can be judge in his own case {Name debt esse judex in 
ptopiia sua causa). This maxim rests not upon any suspicon as to the honesty of 
the Judge or his capacity for the purposes of adjudication, but it rests upon a thing 
higher than the technicahties of law It rests upon the philosophy that sa>s that 
human beings are after all human beings, and with all honour due to the honesty and 
integrity of the Judge, they are not to hear cases m which they are themselves 
concerned— PoApi. 13 All. 171 (174) “The bw in bjing down this strict rule had 
regard not so much to the motives which might be supposed to bias the Judge as to the 
susceptibilities of the litigant parties. One unpoitant object, at all events, is to clear 
away everything wluch might engender suspicion and distrust in the tribunal and to 
promote the feelings of confidence in the admimstiation of justice which is so essential 
to social order and security’’— Scr/cant v. Dde, 2 QBD. ^ (567). 
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exerdsing his judicial functions in relation to the offences imputed — Venkana, Ratanlal 
339 So also, a Magistrate, uho was one of the persons obstructed by the accused 
driving on the wrong side of the road, could not himself try the accused for offences under 
sect'ons 28 and 29 of the Bombay Act VII of 1867 — Lahana. Ratanlal 321. 

1429. Personally interested: — ^The words ‘personally interested’ do not 
imply mere intclleclual interest but something of the nature of an expectation of 
ads-antage to be ga ned, or of a loss or some disadvantage to be avoided, by the person 
who IS said to be interested In the casc—Ckotappa, 8 Bom L R. 947, 5 Cr L J. 2. 
Thus, a public ofheer whose duty it is to see that the law is obeyed cannot, merely by 
reason of that duty, be said to be personalty interested in the prosecution and trial of 
an offender — Caneshi, 15 All. 192, 1893 A.W.N. 79. The words 'personally interested’ 
cannot refer to any remote interest in the matter, but must refer to some particular 
and immediate personal interest in the case and its result— Gantsht, 15 All. 192, 1893 
A.WJV. 79. The law does not measure the amount of interest which a Judge possesses. 
If he has any personal pecuniary interest in the dccis'on of the question one way, he is 
disqualified, no matter how small the interest may be — Dimes v. Pioprielors of Grand 
Junction Canal. {1852) 3 HL.C. 759? R. v. Recorder o) Combtidze, (1857 ) 8 El. 8t Dl. 
637, 112 R.R. 724; R. v. Hammond, (1864) 9 L.T. 423. 140 R.R. 824; Serjeant v. 
Dale. 2 Q.B D. 558. 


It is not a mere interest in a case or In the circumstances of the caie which 
disqualifies a Magistrate or a Judge from trying a case but that which disqualifies him 
must be "a substantial interest giving r.se to a real b’as and not merely to a possibility 
of a bias". The interest— where not pecuniary— must be substantial so as to make It 
likely that the Justice has a real bias and the mere poss.bihly of bias Is not sufficient 
to disqualify— A/g Po Kyue v The King. 40 CrLJ 621 (624), 182 I C. 63. U R.R. 
510, 1939 RangLR. 251. AIR 1939 Rang 152, following Caneshi, suprai Reg V. 
Hattdsley. (1882) 8 Q B D. 383, SI L.J M C 137. 30 W R. 368, 46 J P 119 and Reg v, 
Meyer, (1876) 1 QBD 173, 34 LT 246. 24 \VR. 392. 

If a case is tried by a Board of Magistrates, and one of' the Magistrates has a 
substantial interest in the case which dsquahfies him from acting as Judge, the 
conviction will be set aside— Bkolanalh Sen. 2 Cal 23 But if a Bench requires the 
presence of two members only as a quorum, but the trial is commenced by four 
members, of which two are related to the complainant, and no objection being taken the 
District Magstrate orders the trial to be concluded by the remaining two. the trial 
and conviction are not illegal — Balbhadti v. Tribhuban, 3 NLR 67, 6 CrL J, 43 (44), 


•.I; 


against the accused and himself tried and convneteo it was held that the Magis* 
trate should not have tned the case bimscU as he had initiated and diretted the whole 
proceedings and could be said to have been ^i^nally interested in them— Cir/rA 
Chunder. 20 Cal 857. Where the invcstigalion o! the police at the preliminary inouirv 
a considerable degree and where the MagistM,!. 


was directed by a Magistrate to a considerable degree and where the Magistrate hirnsr-If 
traced some of the accused and ordered their arrest, he was disquaLfied from irvinir 
the case~Sudhama. 23 Cal 328. A Magistrate ^^ho takes more than a formal nS if 
a police investigation should not try the case-Nga Po. 4 Bur.L j. 65. 26 CrU.j! 1317 . 

(2) Ma«istrale being a wilnesat-^ Mapstrate cannot, in a rase in which he 
is the sole Judge of law and fact, be a eomi«tent w,i^ 'The inal and convrctmn bv / 
Mag-strate of an accused in a case where he (the Magistrate) is hiniself a S 
illegal— Donnrify. 2 Cal 405; Mong«> ^ ^ (Pat), icyii 

21 A Magistrate cannot import matters (eg. personal knowI«fggj I. 
not stated on oath before the Court In the preSOTw of th{ .. t* 

makes himsch a witness in the case, and renders himself incompejjj.. 

M 48 I.C 685. 20 Cr L J. 45 (Pat) : Chunder. 20 Cal 85 ^ ^ 
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becomes a^eare of some of the facts in connection isllh a cd-e by his taVIn? some part, 
or at any rate of bcins present, at a search made by the police during the invcsti/ratlon, 
should not try the case but transfer it to some otlicr Majistrale— C>a SinjA v. Mohamed 
SaHman. 5 C.WJ'I. 86-1. An ofTiccr should not try an offence under sec. 174, I. P. C, 
in his capacity as a Masistrate, when the offence has been committed before h=m in 
Ills ca^'acily as a Settlement Officer— SuWorf. 2 All. 405. But the mere fact that the 
accused examines the tryinR Maeistrate as a defence witness does not in any smy 
prevent h'm from trj-inR the casej for. It would be a most dangerous find ng to hold that 
an accused perron could upset the decision against him by the simple expedient of 
calling the Marlstrate s\ho was tr^’ing the case as a formal defence x^itnes-v— /aK’od 
//usa'n. 2 Luck. 503. 28 Cr.L.3. 673 (674). ICO I.C. 401. A-I.R. 1927 Oudh 296 See 
also Lai //ert liar Dakksh Sintk. 23 Cf.L4. G5. 99 I C. 97, 3 O.W.N. 914. A I.R. 1927 
Oudh 31. If during the course of the Ir'al. the Majristrate h-mself TOde a sratement 
on oath svlvch he recorded, and permitted himself to be cross-examined and re-exammed, 
it T as held that he was not incompetent to try the case — Sanhe, 27 All. 33, 1901 A.1VN. 
157i Hthammad Jan. 27 Cr.L.J. 1193. 97 I C 933, 3 O.WN. 178 (Sup.). A-l.R. 1926 
Oudh 557. 

The mere fact that the Macistrate has merely held an identification rarade and 
has thus made him«elf a xrilncsi in the case docs r^ol debar him from holding the 
comm'tncnl proceed ngs — Dhata Ram. 13 Lah. 461, 1932 CrC. 217 12191. 33 CrIJ. 
189. 135 IC. C75. 33 P.LR. 641, A.I R. 1932 Lah. 196. Ind. Rul. 1932 Lah. 147i Ram 
Prasad. A.I.R. 1927 Oudh 369 (377). 106 I.C 721. 2 Luck. 631. 1 I.C 721. Ordnarily. 
in such a case, his evidence wo<ald be taken for the first time in the Court of Session 
and the melhcKl adopted would be to call him as a Court witness. But if. in order 
to give the defence a better opportunity of preparing their criticisms, the Magistrate 
takes the unusual co'ir«< of going Into the wUness-bor during the committal rwwdmgs, 
there Is nothing oblectlonablo to the course adopted by him— Ram Presad. supra, 
following Nanke. 27 All 33. 19CM A.W.N,157. But it certainly would anoear to be 
open to objection for a Magfstnte to decide orj the s’alue of his own cWdence— Ram 
Prasad, sunra. Sec also Ram Jalcn, 25 Cr.LJ, 665, 81 I.C 153, 21 A.LJ. 420, A.I.R. 
1924 All. 185. 

It is wrong that a Magistrate who takes the dying deposition should record the 
evidence in the committal Court, It means that the accused Is In that Court precluded 
frem quesl'oning the Magistrate os to what happened when the dynng deposition was 
ta’en — Nga Chit So v. The King. A.I-R lf07 Rang. 467, 172 I.C. 197, 39 Cr.LJ. 
117. 

A Magistrate does not, by reason o! his having heard the statements made by the 
accused in open Co’jrt when he was brought up before him under the warrant and not 
recorded by the Magistrate under sec. 364, Cr. P. C., made himself a witness in the 
Cause and thereby disqualify himself from trying the case — QK. v. Faltah Chand, 
24 Cal. 499 {502}. 

(3) Pecunnry interest: — If a Judge has any pccun'ary interest, however small, 
in the result of the proceedings, it is against public policy that he should ta^c part in the 
proceedings? he is disqualified from trying the case and the Court will not inquire 
whether he was realiv b'assed or hkelv to be biassed — Allison v. Cennal Cowwtl of 
hfedieal Edueathn. (1894) 1 Q.B 750. 70 L.T. 471? SAamrfaJont. 53 Bora 716. 31 
BomLR 925. 122 I.C 141. 31 CrLJ. 383, AIR. 1929 Bom. 4W. 1929 Cr.C 433 
(434)j Rodrigues. 20 Bom. 502. Thus, a Madstrate who is a shareholder of the 
Company against whose auditors a prosecution is started under sec. 282. Companies 
Act. must be deemed to be personally interested, and cannot try the case — Shamdasani, 
rapra. A Magistrate who is a shardiolder of the company which is the complamant 
in the ca^e is disqualified from trying a case In such a case, it is not necessary to 
inquire whether there was any real or substantial ground for suspecting bias on his part 
—Rodiiques, 20 Bom. 502. See also BkolartatH Sen, 2 Cal. 23. A Magistrate should 
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not entertain a criminal case in ^hich persons indebted to him are concerned either as 
complainants or as accused— C. P. Ctr., Part II, No. 59. 

(4) Judge or Magistrate being complainant;— It is impossible to allow the 
Judge or the Magistrate to be the complainant and the Court. If a Sessions Judge 
makes a complaint under sec. 476A, he cannot hear an appeal in the case. The accused 
is entitled to a decision from a Judge who approiuihes the case with an absolutely open 
mind— Sai. 8 Lah. 496, 29 Cr.L.J. 6 (7), 106 I.C 342, 28 P.L.R. 688, AI.R. 1927 Bom. 
35. See also Hiralal, in Note 1430. But see Sessions Judge of Bhandaia v. Pmdia, 
25 CrLJ. 171. 76 I.C. 395, A.IR. 1924 Nag 23. 26 CrL.J. 1481, 89 I.C. 1049. 

tVhen diJnng the heanng of a sessions case the Sessions Judge came to the con- 
clus'on that a prosecution witness ought to have been charged as a receiver of stolen 
property and ordered him to be arrested and produced before a Magistrate to be put on 
trial for the same offence and the Magistrate committed him to the Court of Session 
for Inal, held that the Sessions Judge ought not to have tned the case without the 
permission of the appellate Court as lie was the complainant and that there was a 
technical defect more serious than could be overlooked — Rahimbus, AIR. 1935 Smd 1, 
36 CrLJ. 824. 155 I.C. 148, 1935 CrC 42, 28 SLR. 347. 

The accused was an accountant of the District Superintendent of Pol’ce’s office and 
as such, his duty was to prepare bills and treasury vouchers for withdrawal of money 
required for official purposes, submit them to the District Superintendent of Police or 
in his absence to the Headquarters Assistant to the District Superintendent of Police 
and, after they ha\e been passed and Approved of, present the bills or vouchers at the 
treasury and receive p3>'ment thereon either in cash or in the shape of cash order. 
The offences ^^ith which the accused was charged in the eight trials xrere offences alleged 
to have been committed in connection with the accused's duties which also included the 
ma'ntenance of accounts and cash registers including a register known as General 
Remittance Receipts. The Headquarters Magistrate who tried the cases also functioned 
as Treasury Officer of the station, and as such, was responsible for the conduct of the 
business In the treasury. Held that the alleged falsification of accounts, the embezsle- 
ments, the cheating and the forgeries were all alleged to have been perpetrated by the 
accused in the D.8trct Superintendent of Police’s office or in connection with the books 
and papers jnaintained, or issued from there, and no question whatever with reference 
to the effic eocy of the work of the Treasury Officer or to the discharge of the work of 
his office was substantially involved in any of the cases The Headquarters Magistrate 
either in his capacity as the Treasury Officer or in any other capacity was not a parly, 
was not interested in any of the cases and was not debarred from trying them — Mg Po 
Kywe V. The King. 40 CrLJ 621 (623), 1939 RangLR. 251, 182 I C 63, 11 R.R. 510. 
A.1 R. 1939 Rang. 152. 

(5) Magistrate being servant of complainant: — A Magistrate who is a 
servant of a ccrporat.on is deemed to have such an interest in the result of a prosecution 
by the corporation as to disqualify hira from trjing the case — Wood v. Corponz/ion oj 
Calcutla. 7 Cal 322; Nobtn v. Chairman. 10 Cai. 194. 

(6) Magistrate being master of complainant: — The mere fact that the 
Magistrate is the master of the complainant who is complairung on his own account 
merely, docs noC deprive the Mag strate of his junsdiction, though m such a case it 
should generally be cxpcd.ent for him to order the complainant to some other Magistrate 
— Basappa. 9 Bom 172. But where the complainant was the ser\'ant of the Magtstrale, 
and It appeared that the Magistrate’s wife was dnving in the dog-cart for passing which 
Uic accused was charged with rash and negligent dn\*ing. the Magistrate was held to be 
personally interested and ought not to try the case — Sahadev, 14 Bon. 572. 

(7) Magistrate being Agent of Court of Wards: — The mere fact that the 
D. strict Magistrate is in his capadty as Collector, concerned ui the management of an 
estate under the Court of Wards, does not disqualify him from tr^’ing a case of the'l ansirg 
out of a dispute between the landlord and tenant in an estate under the 
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of the Co-Jrt of Wards— /tmriV Stajhi. 46 Cat 831 (839. 860), 29 Cr.LJ. 322, 23 CW.N. 
C23. 20 Cr.LJ. COS, 51 I.C. 668t Baktu Singh v. A‘afi Ptosad, 28 Cal. 297. But nhere 
the HJanagcr of an estate under the Court d( Wards, who was also the Sub-du'isional 
Ofljccr. drew up proceedings as MagisUate under sec. 145 against one who disputed 
the possession of a piece of land. In which the estate claimed an interest, and the 
Magistrate refused an appheation for transfer of the case, it was held that the Mag.strate 
shotted a lade of appreciation of ordtnar)* principles which should guide judical officers 
in matters of this kind— /lij/iar Rtza, 9 CW'J4. coexvi. 

(8) Magislrafe being friend of a party: — If a hfajistrate is in dose business 
or friendly rclaiions-Vip with a party, it is on the whole undesirable that he should take 
part in hearing a ca‘c in which the tnterci.t8 of that person arc gravely afleacd. Thus. 
a Magistrate is di<r;ua]ir>ed from trying a case, if the complainant during the pendency 
of the ease has paid several visits to him and supplied him with 8er\ani.s and eatables. 
But the fact that on only one occas'on the person at whose instance the complaint was 
made nsited the Magistrate, and the \nsit was of a wholly innocent nature paid in the 
regular course of the Magistrate's soc'al duties, would not disqualify the Magistrate — 
In re S Mukhtar, 8 Pat 575, A.I.R. 1929 Pat. 151 053), 116 I.C. 762, 10 PX.T, 
7II (F.B.). 

(9) Magistrate hclding adverse opinion: — ^The mere fact that in the preli- 
minary departmental enquiry in the case, the Magistrate forwarded the papers to the 
Collector with his opinion that there wa* apparently sufficient c\Hdcncc to justify 
criminal prosecution, does not render the Magistrate personally interested so as to debar 
him from afterwards irj'ing the case— 5 BonL.R. 5J2. See in this connection the 
cases cued in Note t3<^ under sec. 526. 

(10) Macistrate taking cognizance under lec. 190 (l)(c)» Cr. P. C: — 
The mere fact t*-ai a Nfagistraic lakes cogn tance of a rate on his ow-n knowledge under 
see. 190 (1) (c). Cr. P. C.. does not bnn; the case wjihm the operation of th’s section and 
so tong as the Magistrate compl es with the pronsons of sec. 191. Cr. P. C . he is entitled 
to try the case— h'ga Chit fCyate v. Emp. 26 CrLJ. 249, 84 I C. 249. 3 Bur.LJ. 121, 
A.I.R. 1921 Rang 352. But see Oziulfah v. Beni MadftaP, 50 Cal. 135 in Note 590. 

1430. Sanclioninff or directing the prosecution: — A public scr\'ant, 
who. or a Court which. ma.kes a complaint under sec. 195. Cr. P. C., can on no account 
be allowed to take part in hold ng the trial of the case which is started on the basis of 
such complaint. The order consenting to the init-ation of proceedings under cl (2) 
of see. 19QA, stands on a very different fooling from o complaint under section 193. 
The Magistrate giving consent under sec 195A. cL f2) is not disqualified from trying 
the ease— HhaJal. 35 Cr.LJ. 714. 148 fC. 558. 38 CW.N. 581. 1934 Cr.C. 532. A.L.R. 
1934 Cal 521, A LR. 1934 Cal. 391. See the Illustration. A Magistrate who takes a 
mere formal part in the prosecution cannot be said to direct the prosecution and is 
not, therefore, deprived of his Jurisdiction in the case. Thus, a Magistrate who simply 
issued process as officcr-in-charge of the Sudder sub-d’Vision is not precluded from 
hear’ng an appeal in the case— Dasorarft Rai. 36 Ca1. 8S9. ^\’here a Magistrate under 
the Exc'se Act lays before the Inspector of Police certain information regarding the 
conduct of the accused in his dealings in opium and directs the sa'd Inspector to make 
an inquiry on the basis of that information, and a prosecution is subsequently instituted 
in the ordinary course by the intest-gating police officer, held that the Magistrate mn- 
not be sa’d to have such connection with the proceedings antecedent to the prosecution 
as would debar h'm from trying the accused — Babu Ram, 15 Cr.LJ. 17, 11 ALJ. 852, 

22 I C. 161. IVhere the hfagistrate in his capacity as the Cantonment Small Cause Court 
Judge issued a warrant, the execution of which was obstructed, and on the complamt of 
the bail'ff convicted the persons who caused the obstruction, held that as the Magistrate 
had not d-rected the prosecution, the mere i««e of the warrant d-d not make him 
personakv interested, and he was concerned in the matter in a public capacity only— 
Muso, 8 S.L.R. 41, 15 Cr.L.J. 649. Whether a given case faUs within the provisions of 
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this section is a question of fact to be determined by the circumstances of each case. 
\Vhere a Deputy Tahsildar made a report to the Tahsildar about certain oSences and 
the Tahsildar in his turn reported the matter to the Deputy Magistrate, who authorised 
the Tahsildar to prosecute the accused, and the Tahsildar then lodged a complaint 
before the Deputy Magistrate who tned the case, held that the Deputy Magistrate was 
not disqualified, since he merely autkoused or sanctioned the prosecution and not 
diiected It. A distinction should be drawn between authoTtsotton or sanction of prose* 


cution and direction of prosecution — CAcne/it Reddy, 24 Mad. 238. If a Distnct Magis- 
trate or other executive head of a district or department orders a prosecution because 
the matter before him demands elucidation by judicial inquiry, this section would not 
be applicable, but where the officer ordering the prosecution has satisfied his own mind 
that the accused is guilty, then dearly he should not try the accused. Thus, where a 
Forest Officer asked the Deputy Commisrioner to give a warning to the accused for 
hav'ng made a false report to that o0ker, but the Deputy Commissioner directed prose- 
cut'on of the accused under sec. 182, L P. C., on the ground that he was satisfied that 
there was a clear case of a false report deliberately made, held that the Deputy Com- 
missioner was disqualified from hearing the case as Magistrate — Fau Muhammad. 9 
N.L.R. 81, 14 CrL.J. 385 (386, 387). Where the prosecution is by a Town Committee, 
the mere ^act that the Magistrate had as the President of the Town Committee sanc- 
tioned the prosecution cannot be sa'd to give the Magistrate any personal interest in 
the proceedings, and the ^^a?istrate is competent to try the case himself But never- 
theless it is not desirable that he should try the case when other Magistrates are ava'lable 
—Copt Cband. 1 Rang. 517. 25 CrLJ 273. 76 IC 865. AIR. 1924 Fang. 87. A 
Sessions Judge is not prohibited in law from hearing an appeal from a conviction in a 
case, in which as an Insolvency judge, on the application of a creditor, he had avowed 
the prosecut'on to proceed— SriJ^rufrna. 21 AL.J. 90 But where proceedings were insti- 
tuted on a compla nt by a D strict Judge m accordance with sec 69 (5) of the Provincial 
Insolvency Act (V of 19201, he. as a Sessions Judge, cannot hear appeal against the 
conviction of the accused by the Magistrate :n the sane nroceedings — Mamoon AIR. 
1922 Lah 30. 67 IC 622. 4 LahLJ 452. 14 PWR 1922 (Cr). 61 PLR 1922. 23 
Cr L J 446. Where the prosecution of the accused ha« been sanctioned by the Joint 
Magistrate, the appeal should not be heard by him except with the permiss’on of the 
Court to wh’Ch an anneal lies from hs Court — Ponmswamv Pillai, AIR 1940 Mad. 
P45. 1940 MWN 805. 52 MLW. 345. 1940 MCrC 183, 190 IC 640. 42 CrLJ. 53. 
190 I C 640 Where a District Magistrate w-ho as Inspector of Factories ordered an 
inquiry to be made in the same ca''acity dueeted the prosecution of the accused for an 
offence under the Factorcs Act. he was disqualified from trying the cix—Lorinda, 
1 Lah 35. 76 P L R. 1920. 55 I C. 997. 21 Cr L J 369 AIR 1920 Lch 334 Sanction 
under sect'on 29, Arms Act, would only be granted on a consideration of the facts 
connected 'vith the prosecution, and having once granted sanction in his capacity as an 
Additional District Magistrate the accused could not be tried by the Mag’^irate grant-ng 
the «anction whether he acted as Additional D strict Magistrate or as City Ma-istra'e 
Such trial is illegal under this sccton — Yusuf Vmar Tindal v Emp. 4! CrI,J 'i/T, 
189 IC 29. A I R. 1940 Snd 107, ILR. I94C Kar 296. Where a Cantonm».-!it 
trate in his caracily as secretary of the Cantonment Committee ordered il.e 
of the accused in respect of an alleged building m contravent on of the 
and proceeded to try the case, held that the case ought to be transRif^d 
Magistrate— //iio Lai 20 ALJ 911. A Magistrate, who upon inforr^Vy-, 
to him directs the issue of a w arra nt under sec 6 of the CanbI ng d ^ rr ' 
from tr\mg the case— CAin Pi« 13 BurLT 154 61 I C 835 22 Cr L ' B=s. 74?^ 

A 1 R. 1924 Lah 247 73 I C 521 5 LahL f. 429 24 CrL.J C23. Jli 

1934 All 987. 4 AWR. 345. 1934 CrC. 13(S. 36 CrLJ. 293 '.C — 

Raia Ram, supra was followed and Muhammad Alt Khan 27 "737 TTS 

24 A L.J. 558. A.I R. 1926 AIL 428. where a contrary wew ~ 


dcred. IMiere after the close of a traL the trying Magin-i 
up a charge-sheet in respect of a witness for the prosec u*-- - 
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60, tries that person and convicts him. held that the Macislrate havnoR directed the 
prosecut'on is not competent to hold the u’a)—Cundoo. 23 Bom.L.R. &42, 22 Cr.LJ. 603, 
62 I.C. 875. See sec 487 and the Notes thereunder. 

1431. Explanation: — Under the Explanation, a Ma^strate is not deemed to 
be a party or personaily Interested in any case by reason of the fact that he is a Muni- 
cipal Commissioner or otherwise concerned therein in a public capacity. Cut if in 
I addition to a connection o^ that sort, he ditcels the prosecution of a person for an offence, 
1 he is disqualified from tr^'inj; the case, not by reason of the fact Uiat he is a Mun'dral 
Commiss’oncr or publicly connected with the case, but by reason of the further fact 
that he has constituted h'msclf the prosfcutor — Dhojia}. 5 SLR 137, 13 Cr.LJ. 30s 
Inavat Hussan. 1899 A.1V',N. 71r Cimdoo. 23 Bom.L.R, 812. 22 Cr.LJ. 603. A.IR 
1921 Bom. 363. 62 IC 875s Afohandas foyiamdas. 20 SLR. 171, 93 I C. 405, A.I.R, 
1927 Sind 93. 27 Cr.LJ. 1333 (1334). Tlrrs. the mere fact that the hfajistrate miRhl 
haoDcn to be a Municipal Commiss’oncr does not necessarily disqualify him from 
hold’nj a trial in which tone municipal matter was imolved. But It is a scry d fferent 
n\aticr when It is found that the Madstrale is rraciically one of the prosecutors and 
the Judge — Khmok Ckand w Taratk, 10 Col 1030 A hlun'cipal Commisiiionef in his 
capacity as such Commissioner had irndted Uie attention of the Executive Officer of 
the Municipality to the manner in which a certain Bve-law of the Mun'cipality was 
bcine di'reearded hv the accused. The Executive Officer called the attention of the 
Health Officer to the matter and the Health Officer instituted the prosecution after 
satisfving h’nscR that there were good ptima iaele grounds for bel’cving that the 
Bje-law was being broken and that the interests of the public health required its 
enforcement. The case was tried by a Bench of Honorary Mae'strates of which the 
Municipal Commissioner was a member, and ended in a conviction fltld. that the 
trial and conviction were not lllccal. because the Mun'ripa) Commissioner wax not a 
party to the prosecution nor did he cause »t to be instituted— Nenoo. 24 CrL.J. 135, 
A.l R 1923 All 483 . 71 ! C. 3S9 The mete fact that the Magistrate is the Vice- 
President of the hfunic’pal'ty and Chairmart of the Manajing Committee docs not dis- 
qualify him from tn-ing on ofTence aga’nst the Municipality. But if he has taken any 
j part in promoting the prosecution, as for instance, by concurring in sanctioning it at 
a meeting of the Managing Committee or otherwise, he would be disqualified— Pfcerorsfcfl, 

' 18 Bom 422: ^faha^nma'^ Dal-sh. 10 Lah 718. 116 I.C. 881. 1929 Cr.C. 310. 30 P.LR, 
705. AIR. 1929 I-ah 718. 30 CrL.J. 693 (699) » Fazt Jlahi v. Mun'ctt'ol Commiltee. 

■ 1895 P.R 5 So also, if ihe Magistrate is the Vice-President of a Municipal Committee 
and was present at the meeting in which the re«o!ution was passed, for the disobedience 
of which the accused is orosceuted, the Magistrate is debarred from trying the case— 
Nurkhhan. 23 CrL.J. 701. A.I.R 1922 Lah. 72. A Magistrate does not. by reason 
of his being a member of a rib-commUtee of n Municipal Board, become personally 
interested fo as to b® disentitled to try the accused for an offence against the htunidral 
Board— Affl/ian Lai. 27 All. 25 See also Khusal Chand. 29 CrL.J. 822. Ill IC 326, 

1 A 1 R. 1928 Lah. 946. But if he presides at a meeting ol the Mumcinal Board which 
d'rects the prosecution of the accused, he becomes disqualified — Deendoval. 14 N.L.R, 
14; Bhojral 5 SLR. 137. 13 CrLT. 30; Bama Rao. 20 CrL.J. 244. 49 I C. 916 See 
also Hem Raj. 29 P.LR 282, 108 I.C, 271. 9 LahL.J. 583, A.I.R. 1928 Lah 114, 
29 CrLJ. 371 It may be that he did not speak or vote at the meeting but the fact 

( remains that he attended the meeting where the question was debated and the 
prosecution ordered, and he has therefore placed himself personally to some extent in 
the position of a prosecutor— flJio/ra/. 5 SLR. 137. Where the Municipal Committee 
resolved to institute criminal proceedings against the accused and directed the Secretary 
to taVe necessary steps, and the Secretary forwarded a copy of the resolot-on to the 

I Jo’nt Magistrate (who was no other than the Secretary himself) who took proceedings 
and tried the accused, it was held that the trial was not only illegal but a mere show— 
Basant, 1883 A.WN 181 The Distria Magistrate is not disqualified from hearing 
toe appeal merely because he happens to be the Chatman of toe Municipal Board — 
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iMyel Hus$a% 1899 A W.N. 74. Contia — Nutarini v. A. C. Chose, 23 Cal. 44 and 
Erugadu, 15 Wad 83, where U was held that the very /act that the Chajrman oi the 
Municipality w-as the Magistrate, disqualified him from trying the o£tence, and the 
Explanation did not apply to his case. 

In Nobin v. Chairman, 10 Cal. 194, a distinction has been drawn between a salaried 
officer of a Corporation and an honorary Officer, and it has been held that the Explana* 
tion does not apply to a salaried officer. A salaried officer of the Corporation is, by 
reason of the very fact that he is a servant of the Lorporation, precluded him from try.ng 
any Municipal case as a Magistrate. But a gentleman who without remuneration is 
merely discharging a public and honorary office, and who has no personal interest in 
the proceedings of the Murucipality, may well be supposed to be free Irom that b as 
which the jealousy of the law presumes m other persons more immediately interested. 

‘Concerned therein in a public capacity*: — A Magistrate in charge of opium 
and exase administration of a distr.ct is not personally mterested m the observation of 
the provisions of the Opium Act, merely because it is his duty to see the law relating to 
sale of opum enforced and maintained m his distna; he is, therefore, not precluded 
from exercis.ng jurisdiction in respea of offences against the said Act — In re Caneshi, 
15 All. 192. A Oistnct Magistrate is not precluded under this section from trying an 
offence under the Police Act, merely because hers the head of the poI.ee— A'flram 
22 All 340 The fact that the D.stnct Magistrate is also the Disir.a Superintendent 
of Police does not of itself disquaLfy him from trying -or inquiring into cases mvesti* 
gated by the poLcc of h.s disuict— //aung Lot. 2 LB.R. 209. 1 Cr.LJ. 477. But if 
the Magistrate m his public capacity dincls the PiosKutmi, he is disqualihed. Ihus, 
where the Magistrate as president of the octroi sutxommiUee directed the prosecution 
of an accused for evadmg the pajment of octroi, the Magistrate was debarred from 
trying the case, even though the accused had consented lo be so tt.ed—E^sAesAar, 32 
All. 635 A Magistrate is not disqualihed Irom trying a case based on a private com- 
plaint and which has not been filed under his direction and sancLon, merely and solely 
on the ground that the validity of certain orders passed by him m his capacity as an 
Executive or Revenue Officer is directly put m issue and i$ Lkely to be challenged 
before him, and that the innocence or guilt of the accused considerably depends on the 
effect of such orders — Mohandas Joyiamdas, 20 SJLlh 171, 27 Cr.LJ. 1333 (1334). 
Where a heensee of a liquor shop was ordered by the Excise Cfficcr to change the site 
of his shop, and on his refusing to do so, he was tried by the Excise Officer m his capacity 
as District Magistrate, and convicted, held that the conviction was not illegal — Janki 
Das, 5 A.L.J. 357, 7 Cr L J. 393. It was further held in this case that the lUusUation 
did not apply, as the Excise Officer and District Magistrate must be deemed to be two 
different persons. The correctness of this statement may be doubted. 

1432. Local inspection: — Under the Code of 1882, it was held that a Magis- 
trate making a personal inspection of the locus in quo where the offence was commuted, 
made himself a witness in the case and thereby rendered h.ir.sejf incompetent to try the 
case — Mantkam, 19 Mad. 263; Cirish Chundes, 20 CaL 857{ tiari Kishore v. Abdul, 21 
Cal. 920. But now the law has been changed by the addition of the latter part of the 
Explanation. 

A Magistrate Is competent to inspect' personally a locality In order to test the 
connection of the evidence and the plans of the local.ty submitted in the case. Such 
an inspection would not disqualify him from trying the case— /foiua SngA, 1901 P.R. 
13; Babbon Suhh, 37 Cah 340 ( 353). Where ihe hl3g.strate inspected the locus in quo 
and stated in his judgment what he saw when he inspected, he was not disqualified— . 
Daiara/a, 2 We.r 728. Where a Magistrate made a local mspeclica In the presence of 
both the parlies and the pleaders, and stated in his judgment some facts which he th' 
observed, it was held that the Magistrate was auepetent lo convict the acrosed 
—Krishnappa v. Sengoda, 2 Weir 727. Where the Judge personally ’"f* 
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of offence with the prowaiiion witnei’Ci and the vaVil for the a:ci:‘<d. and artinc 
under the powers vested In him under sec. 5t0 recalled romc of Ute pro«rji:on witnesses 
and cxemincd them In such a way as to put on record the most impcrtani po nis obsersed 
at the inspection, and the accused were pvrn fu!l opportunity of cross-caminins iho*e 
witncs'cs w.ih reference to the facts icbtin; (o the personal inspcaicn. hilJ that it was 
open to the Ji.d;c to maVe the in.pcction. and that he did not aa lllesally or with 
material hrcculanty in using the results of his Inspection in his d iposal of the case— 
Thaehioth llydiaa, -IS M.IJ. 2T!>. It Is not only rot objrct.cnable but in many cases 
highly adspable that a Magisiiatc trying a ct fxnal case should sics.- the place m order 
to understand fully the bearing of the e\'id:nce g^in m Court. But if he dxics so, he 
should be careful not to allow any one on either side to say anything to him which 
n ght prejudice his n'nd one way or the other— Kei, 20 Cal. 476. A local 
inspection should onl) be made for the purjwse of enabl.rg the Mcgistratr to understand 
belter ilic tsidcnce adducrd before him fset tee, 539Uj and it iruii be itrictly ronfmed 
to that— .t/anilarn, 19 Mad 263 ( 266)1 Kt^hnat'pa s*. Smioda. 2 Vi’tir 727. Wlien the 
law allows a view of the locality, escry possible precaution sfould be laJ^en that ruch 
a Mcw sliould be notlrng but a sicw of tlie local feature. tNherc the Magistrate d.d 
much note than siewirg the place for the purpose of understanding and testing the 
mdence, and imported into hit judgroerl mailers of op nion and inference based upon 
circumstances not on the record. kdJ that llietc stas an error of procedure necessitating 
a rctr.al before another Magi'tiate — Balaton 5^eifA. 37 Cal. 3<0 (337), II C.WJs'. 
422. 11 CU. 333. U CrU. 121. 5 l.C 363. Where a .Magstrate in viuiing the 
scene of occurrence not merely noted the sarious features of impcrisnee but imported 
into his judgment what he could not tme possibly noted from (lie locality or from 
anything corrected ihcrewiUi <e t . Uie position of the accu'ed and of other men at the 
lime of the alleged occurrence) he ciceeded the proper limits of h.s ditfret.on in caUng 
t)ie Inspection and thus disqualified h'r.sel( from try^t^S the case— Ssfii DuIe/$. 3 CWJ^. 
C07. Under this section local inqu.ry* docs not depr.se a Megistrate of junsdetion. 
That merely means that the local inquiry* would not amount to a nccesuiy for transfer 
■ but there m.ay be circumstances under whicli it would be advisable to direct a iranifcr 
from the Court of a Magistrate who lias made a local inquiry— CAflueo, 31 Cr.LJ. S55 
(557). 123 1 C. 6Sj, HOO A.LJ. C06. A.Ut. IfCO All. 737. Sec also Note J374 under 
sec. 526. 


Inquiry under sec. 202:— As to whether the holding of an Inquiry under sec. 
202 d squal.fies the Magistrate from trying the case, rcc Note 670 under see. 202. 

1432A. Illuilratlcn;— The illustralion shows that if an officer is artlvcly 
concerned in instituting and onginaling the proceedings In pne raficeily (eg. as the 
executive head of the district), he Is disqualified from trying the case or hearing the 
appeal in the rase, in cnalhfr eal'ocily. ru.. In the rapacity of a Jud.c.a) o/Iicer— • 
Mahomtd Shah. 1 SLJ. 98 (101). 8 Cr.LJ. 356 (353). A District Magistrate, basing 
in his capaaly as CdUetot d reeled the prosecution of the accused, is disqual.ficd from 
try'ng the case, or hearing a revision petition in the case m his capacity as Dlsttiet 
MatiUate—Naiaraia. U.B.R. 1905 Cr.P.C 37, 2 Cr.LJ. 468 (470). Where a Magis- 
trate, as the Charman of a Local Board, issued a notice call ng upon the petitioner to 
remove a certain obstruction and upon the petitioner failing to show sufTidcnt cause, 
the Magistrate initiated proceedings aga-nsl the petitioner under sec. 133, htld that the 
case was covered by the Illustration, and the Mag strale was disqualified from trying 
the case. The Magistrate’s concern In the case had been not merely in a public capacity, 
so as to bruig it within the Explanation — Ralani A'anffl. 10 CLJ. 481, 11 Cr L J. 2 (3). 
(But quxTt, whether the act of initialing proceed ngs under sec. 133 amounts to 'trying* 
a case’). It is highly undes'rabic that a Magistrate should act judicially in a case 
which he himself has cxtra-jud.aally investigated and in which upon facts so investigated 
he has come to conclusions of facts adversely to the party against whom he subsequently 
initiates criminal proceedings — Rajani Kanla, supra. 
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557. No pleader who practises in the Court of any Magis- 

Ptattisme pleader not ^ presidency-town or district shall 

to Sit as Magisuale in Sit as a Magistrate in such Court or in- any 
certain Courts. Court within the jurisdiction of such Court. 

1433. The appointment of a pleader to act as Presidency Magistrate is not 
forbidden by any provision of the Code. The only thing required of him is to give 
up practice on appointment — Jivanji, 23 Bom. 490. 

This section does not forbid a. pleader to practise in any Court but forbids him 
to sit as a Magistrate in certain Courts. If a pleader practises in the Honorary Magis- 
trate's Court, or in the Township Mag.strate’s Court within whose jurisdiction that 
Court is, he is debarred from sitting as a Magistrate m the Honorary Mag.strate’s Court 
—Nsa Via Shtmn. 25 Cr.LJ 311. 76 I C i031. 4 U B.R. 127. A.I R. 1923 Rang. 119. 

558. The Provincial Government may determine what, for 
Power to dec.de Ian- the purposes of this Code, shall be deemed to 

guage of Courts. language of each Court within the 

territories administered by such Government, other than the 
Courts which arc High Courts for the purposes of the Govern- 
ment of India Act, 1935. 

Amendment: — The words “Provincial Government" and "the Courts which are 
High Courts for the purposes of the Government of India Act. 1935" have been substi- 
tuted for “Local Government" and “the High Courts established by Rojal Charter" 
respectively, by the Government of India (Adapution of lnd.an Laws) Order, 1937. 

"With the permission of the presiding Judge or Magistrate, any Advocate or Pleader 
may address the Court in English, when any one of the pleaders on the opposite s.de 
is acquainted with that language, or whenever the sen.or of such pleaders or his cl.ent 
consents to that being done " — Cal C. R- & Ca O.p 5S. 

559. ( 1 ) Subject to the other provisions of this Code, the 
Provision for powers of powers and duties of a Judge or Magistrate 

b“mr«“Ld bfS "'oy exercised or performed by his sue- 

successors m office. CCSSOr in office. 

(2) When there is any doubt as to who is the successor in 
office of any Magistrate, the Chief Presidency Magistrate in a 
Presidency-town, and the District Magistrate outside such towns, 
shall determine by order in writing the Magistrate who shall, for 
the purposes of this Code or of any proceedings or order there- 
under, be deemed to be the successor in office of such Magistrate. 

(3) When there is any doubt as to who is the successor in 
office of any Additional or Assistant Sessions Judge, the Sessions 
Judge shall detenniue by order in writing the Judge who shall 
for the purposes of this Code or of any proceedings or order 
thereunder, be deemed to be the successor iti office of such Addi- 
tional or Assistant Sessions Judge. 

This sect on has been redrafted by section 155 of the Cr P C. Amendment Act, 
XVIIl of 1923. The old section stood as follows — 

“559 All powers conferred by thu Code on the Covemor-Ceneral in Council, or 
on the Local Government, may be cxexdsed from t me to lime as occasion reemircs." 

But this section was unnecessary, because its provsions are covered by set 14 of 
llie General Clauses Act The old section has, therefore, beta omitted and an entirely 
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different section has been framed In Its plare. -A new section Is Intended to be Inserted, 
provid.ne for the powers of Judjea and .Ma^mretes bcinz cxcrc.^d by ihe.r succcs-orv 
in-ofTicc, and the determination by the Qiief Presidencj- or District Magistrate of the 
person to be deemed the succcssor>in office of a Subordinate .Matisiraie m cases of 
doubl”~-S/crc»5ffir c} Objtelt L-rnJ Ktasent <1914). 

A compIa.nl under sec. 476 ttbtiag to an oflcncc committed in relation to a pro* 
ceeding in a .Nlasistratc’s Court can be made by the luccevor-in-cfTiee of the Macismie 
—Dthjam, 7 Ijh. 108, 27 Cr U. 776. Sec Note 1239 under lec. 476. 

If sec, 639 IS read lubjert to sec. 192. it may siell m.tan that the powers under the 
latter section arc ml intended to be Mcrctablc by 'a suctcsor..n-ofiV:e— /^amtmAna 
SinAa V. Emt'.. 42 C\\\N. 2t6 (261). 

530. A pultlic servant having any duty to perform in con- 
omcen concerned in »*-*ction with the sale of any property under 
safes not to purchase or the Code shall not purchase or bid for the 
b.d for property. j.rojKTty. 


531. p) Notwithstanding anything in this Code, no 
Spec.al prw.sions Toih Magistrate except a Chief Presidency 

respect of fitlenee of rape ^ • m . , „ 

by a husband. Magistrate or District Magi.slrate shall — 

(oj take cogni7ancc of the olTence of raiic where the 
sexual iniercoursc was hy a man witli Ills wife, or 
(b) commit the man for trial for the ofTcncc. 

(2) A * '* " * this Code, if a Chief 

rrcsidcncy ‘ ' * tc deems it necessary 

to direct an will) respect to such 

an offence as is referred to in sulhscciion (1), no policc-ofTiccr 
of a rank below tliai of policc-insiicctor shall be employed either 
to make, or to take part in, the investigation. 


Clause (n) s — 'NTierc the offenee referred to in this clause was taken cojmirance of 
by the D strict Masistrstc, the fart that the lnscsti;ation into the offence had been 
conducted by a subordinate Police-ofTiCcr was not a material irrecufarity which would 
vitiate the procccdinjrs— i'/cAri, 1693 A.lVJs’. 9. 


5S1A, Nothing in this Code shall be deemed to limit or 
Sa%-in8 .of inherent ajcct the inherent poivcr of thc High Court 
power of JltRh Co-jrt. fQ such Orders as may be necessary to 

give effect to any order under this Code, or to prevent abuse of 
the process of any Court or othcrzvisc to secure the cuds of 
justice. 

1433A. Amendmentr^^This section has been added by sert'on 156 of the 
Cr. P. C. Amendment Act, XVIII of 1923. -fiy Uiis section it is proposed to give 
statutory recognition to the inherent powers of the High Court — a principle whidi is 
already wdl-rccogniicd'— Sra/fmmr o/ Ofc;Vc/s end Reasons (1914). 

Scope;— No legislative enactment dealing with procedure can provide for all 
the cases that may possibly arise, and it is an established principle that Courts 
must possess inherent powers, apart from the erpress provisions of the law, wh'ch are 
m-ccssary to their existence and the proper discharge of duties imposed upon them by 
law. This doctrine finds expression in section 561A. which docs not confer any new 
powers on the High Court, but merely rccognucs and preserves the inherent powers 
previously possessed by Dev, 11 Lah, S 9 , 31 Pi.R. 207, 31 Cr.L.J. 482 (483). 
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See also Dahu Raut, 34 Cr.LJ. 1110 (1115), 145 IC, 937, 38 C.W.N. 25, 1933 CrC. 
1481, AI.R. 1933 Cal. 870, 61 Cal. 155, 6 RC 168. 

All that this section docs is to declare that such inherent powers as the High Court 
may piossess hate not been taken away or abndged by any of the provisions of the 
Code of Criminal Procedure. It does not confer any new powers, but merely declares 
that such inherent powers as the Court may possess shall not be deemed to be limited 
or affected by anything contained in the Code. There is no confl.ct between this section 
and sec. 369 Section 369 does not affect any powers inherent in the Court, as there 
never has been an inherent power in the High Court to alter or review its own judgment 
in a cnminal case once it has been pronounced and signed eitcept m cases where it was 
passed without jurisd.ction or m default of appearance without an adjudication on the 
ments. The High Court is not given nor d.d it ever possess, an unrestricted and 
undefined power to make any order which, it might please to consider, was in the 
interest of justice. Its inherent powers are much controlled by principle and precedent 
as are its express powers by Statute — Raju. HO I C. 221, A.I R. 1928 Lah. 462, 10 
A I Cr R 494. 29 Cr L J. 669, 30 P LJl. 247. 10 Lah. 1. See also Banuati Lai, 36 
Cr.L.J. 1286, 157 I.C. 1044, 1935 A.L.R. 904. 8 R A. 253. A.I R 1935 All. 466, 1935 
A.LJ. 317, 1935 Cr.C 507{ Kun/i Lai. 35 CrLJ 1485, 151 IC. 714, 1934 ALJ. 704, 
AIR. 1935 All 60, 1934 A.L R. 9(S, 4 A.\V.R. 252; Laxmanrao Pajashram v. Emp , 
39 CrLJ. 116, 10 RN. 192, 172 I.C 299. AI.R 1938 Nag. 74. 1L.R 1940 Nag. 267, 
not following Shiv Dal. 3 Luck. 680, 111 I C 573. 5 0 W.N. 641, 29 Cr.L.J 893, A I.R 
1928 Oudh 402 and Mathra Das. AIR. 1927 Lah. 139, 99 I.C. 1039. 9 LLJ. 12, 
?8 Cr L J. 239} Eduard F<w v. Emp . 40 Cr L J. 763, 183 I.C. 348, A I R. 1939 Lah. 244, 
distinguishing Har Kishtn Lai. A.I.R. 1937 Lah. 497, 170 I.C. 375, I L R 1937 Lah. 69, 
38 Cr.L J. S83, 39 P.L R. 733, 10 R L 103 and Rash Bchaii S ngh, A.I R. 1934 Pat. 551, 
152 I.C. 291, 1934 CrC. U93. 36 Cr.LJ 100, 15 PL.T. 475, 7 RP. 179, and the 
Note given under seaion 369 and Note 1170. 

The use of extraordinary powers under this section ought to be resened as far as 
possible for extraordinary cases. They are not usually invoked when there is another 
remedy available. Orders in the nature of attachment before judgment are not alto* 
gether consistent with the spirit of criminal proceedings, in view of the presumpuon 
tl’at the accused is innocent until he is found guilty — In re Lloyds Bank Lid. A.1 R 
1934 Bom 74, 36 BomL.R 83, 35 Cr.LJ. 1028 (1032), 58 Bom. 152, A.IR 1934 
Bom. 199, 149 I C. 1005. 

This inherent jurisdiction should be exercised with due care and caution, and must 
conlorm to sound general pnnaples and precedents. It was never contemplated by the 
Leg.slature that the High Court should exercise its inherent powers for making pro- 
nouncements upon questions of law in order to guide a Magistrate in conducting an 
inquiry or trial And so, where in a pendJig case the prosecution applied to the High 
Court to give directions to the hlagistrate to cut short the preliminary inquiry by 
dispensing with certain witnesses, the High Court refused to give such direct ons. as the 
law relating to such matters was expressly laid down in section 208 (2). If the High 
Court would be called upon to adjudicate upon all sorts of hjTXlhetical questions, 
then It would be required to perform the fund ons of a legal advnscr to the litigants 
and the s'jbordinate Magistrac >' — Sukh Dev. supra. 

*'Or otherwise to secure the ends of justice” — Expunge remarks: 

"Wc understand that a High Court has recently held [44 AIL 4011 that it had no 
power to d rcct the expunging of objreltanabU matter from a record. We think it 
desirable Uiat it should be made dear that this clause is intended to meet such a case” 
— Repoil of the Joint C«mmi«cc (1922). Sec Note 1214 under sec 439 Thus, by V"jtue 
of the inherent powers conferred on it by this section, the High Court can expunce any 
objectionable remark from the judement of a lower Court— Anicr A'a'A. AIR. 1925 Lah. 
187. 85 IC 143, 5 Lah. 476 (431). 26 CrLJ. 463; Abdul Azu. 25 CrL-J. 1245, 82 
I.C 173. A.I R. 1925 Lah. 129; Dmaru Das. A.LR 1925 Lah. 392, 89 I C 270, 6 
iJih. 166. 26 Cf.LJ. 1326} Daly. 9 Lab. 269. 29 CrI.J. 620, A.IJL 1923 Lah. 740. 29 
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r.L.R. 4G1, 109 1C. R12j panckansn v, Uf^nita. 49 All. 25t. 27 CrLJ. 1407 {1403), 
A.I.R. 1927 All. 193 , 95 l.C. 917. 25 AJ~J. lOOj Muhammad Qasam v. Antror Khan, 27 
Cr.LJ. 510 (511) j Mohomtd Umcr. 35 Cr.L4. U38. 150 IC 610. A.I.R. 1934 Smd 78. 
1931 C:.C 637. A.I.n. 1934 Smd 68} Mekomtd Iluia.ti. 23 S.UR. 432. 30 CrUJ. 970. 
A.I R. 1929 S nd 243. 1929 Cr.C. 537. 118 I C 747| Fo:tt Sinih, A.I.R. 1930 Uh. 1048, 
31 P.L.R. 992. 129 l.C 273. Ind. Ruf, 1931 Lah. I6I. 32 Cr.I~J. 263. 1930 Cr.C 1224} 
Kam Ixl. 109 I C. 812, 9 Uh. 269 29 CrXJ. 620. 29 IMJL 461, A-I.R. 1928 Lah. 
740} Fatal Oln. 33 Cr.LJ. 53 (. 137 l.C 650, 33 PX-R. 603. /nd. Ruf. 1932 Lah. S52i 
Coturan Ptasad Cuf-ia v. £m^. 40 923. 184 IC 250. 1939 O.WN. 872. 1939 

01-R. 5K), 12 RO PO. It K lioirn’cr, rot open to t/ie IRch Certn tinder teftiont 435 
/ and 439 Cr, P. C., to «pun£t eflenme rfir.atlc» but, under the provisions of this 
tfction. Uie Ilj^b Court Ijas InJjermt powrr, in order to »mrrr ibf mds of jusiiee. lo 
pass any order ibai rjy be necessary to remove the legitimate picvance of the 
applicant— Riifii Lc! v. F.nf>. 33 Cf.LJ. 376 (379), 167 IC 11. 9 R.O. 379, 1937 
A.Cr.C 51. 1937 O.UR, 118, 1937 O.WN. 258. A.I.R. 1937 Cudh 277. 

Tlic llish Court of rourJC fan Inter/erf under this secl'on in rases «bfrf remarJes art 
tr.ade about a penan who is rot a party to the ptoettd njs or not a witness in the case. 

/ The Ilicb Court ran alvs interfere nhen reiraiks are rjde about a party to the 
proctedincs or a witno'-s to the ca‘e which arc not junified by ifie find.nss— A'afflmaf 
l/ffaft V. Emp. 41 CrlJ. 3f0. 185 l.C 799. A.I.R. 1940 Lah. 42 (43). See also 
K. r. Ukihmana Ran. 41 Cr.lJ. 317, 186 l.C 472, AIR. 1940 Mad. 134. 1939 
M \Y.N. 1131, 50 M LW. 782. But such power can be exercised only where there is rvs 
foundation vshatcsTf for the rerrarks objected to and rot wliere it is a matter of inference 
from evidence— Pane/ianan v. Upendra. supra. The powers under litis section sho'ild be 
spar.nsfy used and only in cxccpCranaf cases, /t ii not desiraife that the /fijh Cburt 
should on the notion of a subordinate Macistratc. expunje remarks made by a lower 
Appellate Court relating to the conduct of icdc'al proecedinj:! taken by the said 
Magistrate— Afwfiawimed Qaiam, supra. It Is the duty of the High Coun, In order 
to prcvcnl abuse of the process of the Court and secure Uie rods of justice, to delete 
passages commenting adversely upon a person who Is not a party to the proceedings 
and has not had a fair opportunity of being heard, and also to delete such passages 
r-hen they arc based upon no evidence or evidence not properly upon the record. 
There appears to be no good reason why the High Court’s power should not be used 
to delete passages wh'ch. though based on evidence, damage the character of a person 
and are wholly irrelevant lo any point in issue and which, a Court has unnecessarily 
gone out of its way to include in a judgment. Further where the High Court's notice 
has been draTm to a judgment which appears to It to be ecsichcd in language injudicious 
and uncalled for, the High Court can and ought to express Its opinion In the matter 
whether any passage is or is not ultimately expunged. In eases which have assumed 
a communal aspect, llie proceedings in C^rts and the language of ihe'r judpncnts 
should not thcm‘clves promote the feelings of enmity, the promotion of which by 
others it is their duly to punisfi under the law — Alla L'llah Shah. AIR. 1936 Lah. 
429 (433). 37 Cr.LJ. G6I. 162 LC. 621. 1936 Cr.C 464. 38 P.L.R. 638. 8 R.L. 295. 
distingu'shing Tejumal, A.IR, 1933 Smd 91, 27 SL.R. 30. where it is laid down that it 
is desirable that a judgment once dehvered should remain in the shape in which it was 
originally published. 

It is a serious matter for the High Court to expunge remarks from a Magistrate’s 
judgment or order. The High Court will interfere to c.xpunge remarks which are 
fibcrous a nd.irreleyant. But if they fonn an integral part ol the Judgment or its 
argument, and if they are inseparable, the High Court will not interfere and mutilate 
a judgment so that It reads disjointly or incoherently, nor will it interfere merely 
because the Court may have passed remarks adverse to a witness provided the judgment 
shows there is some basis for them, however inadequate may appear this basis to the 
higher Court. It may well be the bounden duty of a Judge or Magistrate in giving 
h'.s judgment and his reasons to comment adversely upon the condurt of witnesses} 



Slc, 561A.1 


THE CODE OF CRIMINAL PROCEDURE 


1803 


so also it may be his duty to comment adversely upon the conduct of accused persons 
even though he may not consider the evidence sufhcicnt to commit them for trial 
to the Court of Session. Nor \cill the High Court in revis.on inquire into question 
of fact, but in dcalmi* with applications of this nature it will take the Magistrate’s 
judgment as it stands. Where the Ma^straie's own order exdupates rather than 
inculpates the accused, he is not jusUhed in making remarks seriously to his prejudice 
which will be justified only if bis order tended to inculpate rather than exculpate. A 
Mag.stratc when he is called upon to investigate a case m which a large number of 
persons may be involved and may appear to be implicated in some offence, may m his 
order cons.der the case against a person who is neither a witness nor an accused He 
may ha\e to con^der facts in relation to a particular individual who is not an accused 
or witness in order to weigh fairly the evidence against the accused or the evidence 
given by witnesses, but a Magistrate is not justified in condemning any person without 
his being given an opporlumty of being heard — Katiarchand Sliankerdas v. Etnp . 39 
Cr.L J. 524, 175 I C 57. 10 R-S. 279, A I R. 1938 Sind 103. See also K. V. Lakshmam 
Rao, AI.R. 1940 Mad. 134, 41 Cf.LJ. 317, 186 l.C. 472. 1940 M Cr.C. 1, 50 M.L.W. 
782, 1939 M.WN. 1131 

^VhiIe on the one hand Courts are at liberty to discuss the conduct of the persons 
before them, cither as parties or as witnesses untrammelled by any considerations, on the 
other they are not pernutted to travel beyond the record and are bound to exercise 
due restraint on the language employed by them In other words, they should neither 
make any such sweeping assertions as are not borne out by the evidence produced before 
working of the Police and to start a pubLc ag.tation against them. Courts are not 
make an appeal to the Press to take up the particular defects pointed out by him In the 
working of the Folce and to start a pubtic agitation against them. Courts are not 
expected to play to the gallery nor to invoke the Press in a manner which is kable 
to be misunderstood and may land the administration in general in an awkward 
situation They should play the part of Judges alone and not that of propogandists 
and coniine their whole attention to (he evidence led before them and to the matters 
lequinng determination at their hands. If they strictly obseite these principles, they 
would be able to approach their task with a clear vision and an unclouded mind and 
this would not only conduce to the belter administration of justice but would further 
save their time as well as the time of everybody else concerned— /« re Advocale-CeneTol, 
40 Cr.L.J. 655, 182 I C. 281, A I R 1939 Lah. 174, 41 P L R. 74. I L R 1939 Lah. 327, 

It IS an elementary principle of justice that no man should be condemned unless 
he has had opportunity of defend. ng himself Nobody can dispute that in the interests 
of proper administration of justice, the Courts should be allowed to perform their 
functions freely and fearlessly and to comment upon the statements of witnesses in so 
far as those statements are relevant to the case, but it is equally necessary that the 
Courts should not be allowed to make disparaging remarks upon persons who appear 
either as witnesses during the course of tnal of a case or whose names are mentioned. 
It is not open to a Court to condemn a witness merely on conjectures or matenals 
not before it in the shape of evidence Before passmg adverse remarks aga nst a witness 
on the basis of certain (acts, those facts must be cstabLshed by cv dence on the record 
of the case — Cokaran Prasad Cufita v. Emp, 40 CrL.J. 923 ( 924). 184 IC 250, 
1939 OWN. 872. 1939 OL.R, 593, 12 R.O SO. 1939 A1V.R. (CC) 189 1333 
A.Cr.C 174. 

A Magistrate is within his rights in drawing inferences from (acts. If there is 
no evidence on the record which would support his remariis even as legitimate inferences, 
the remarks are wholly unjustified. When they reflect on the character of the applicant 
and may aficet his future it is only fa'r that they should be expunged — Lcckman Das 
V }ai Copal, A1 R. 1938 Lah. 793, 179 I C. 523, 40 Cr L J. 214, URL 5S2- Where, 
travelling bejond its legitimate functions m the ease, the appePate Coart had. on the 
uncorrobarated statements of a boy whidi had not received the bindng rancuen of an 
oath, and without giving an opportuiLty to the appLcaal to be beard, bcld bun g-oJty 
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of bdiccnl avauli t5pon the boy, a fasdinj; T.hich was s<,hclly irrcln-anl for the right 
dccjuon of the caic. the High Court *<t as:c:e the finding in escrdsc of its powers 
under litis section— Ru/ii txl v. Emf^ 38 CrJ-J. 376. 1C7 I.C 11. 9 RO. 379, 1937 
ALrC 51, 1337 OJLfL 118, 1337 0.\V.N. 258. A.I.IL 1937 Oudh 277. 

In the opinion of Uic llotnhay High Court, th.e judgment in Duna, 4( AIL 401, 
CG I.C. 1005, A.IR. 1322 AIL 107, 23 Cr.LJ. 3J9, 20 A.LJ. 2G1, was right and has 
not been altered by the introduction of section SGIA. Cr. P. C, and the High Court 
has no jur.'diction to expunge pas-cecs from tlie judgment of an inferior Court which 
has not been brought before it in rrrslar appeal or rcsis-on— /fiigrrs v. Shtinua Copel 
Kaiiclt. 41 CrlJ. £55, 190 I.C, 2tJG, A.1.1L 1910 Bom. 2C-0, 1J-.R. 1910 Dom. 415, 
42 Boml-R. 478. 

Sec iNotc 1214. 

Quash proceedings s—Tlie Inlicrent juriKhciJon of the High Court to pass any 
orders nccc»vity to present abu*< of llic process of any Court is not r,u«ti<jncd and 
indeed lias been clearly cxprcs'^I in section 5C1A. Cr. P. Code. S.nce prestniion is 
olwa>s belter tlian cure, the obl gation to prestnt iptcious and spiteful criminal ptosecu* 
tior.s for artions which, tlunigh stncily didionourable, jet do not amou.nt to aiir.es, 
is one tluit must neser be ihirLcd In the world of business things are often done 
which arc bcirajais of confidence and decrptioni wluch arouse rusral indgnation but 
arc ncverilielcss a\i! saongs winch can be lighted by Civil Courts and are not oimes 
which ran be jiunidicd by a Criminal Court. Not cscr>' immoral act is crim.nal and 
it IS an abuv of llic proces^i of a Court to attempt to create new aimc* in order to 
compel men to conform to a high standard of probity in business drahngs or to force 
them to execute their promises— CAidomboram Chritior v. Shonmu[hom PiUei, A.I.R. 
1938 Mad. 129. 1937 .M.\V.N. 999, 4C .ME.W. 629, 1337 M Cr.C 278, 11337 ) 2 
M LJ. 878, 173 I C 14. 39 Cr.I.J. 261. If a charge lias been framed by the trial 
Court in a case where no offence appears to have been committed, the High Court 
can interfere under this section during tlic pcndcnc>’ of the rase, and set aside the 
charge and (juash the entire proceeding*— Colaf Prtuod v. Dibi PtoseJ, 26 CrXJ. 748, 
83 1 C. 28f, 23 AXJ. 21. A.I.R. 1925 AIL 311. Under the previsons of this scaion the 
H gh Court has power to interfere at interlocutor)’ stage of aiminal proraedmgs in a 
subordinate Court in order to prexxnt harassment of a subject of the Crown by an 
illegal prosecution. It will also interfere whcncxcr there is any exceptional and extra- 
Ofdinar)' reason for doing tty^Abtlu! Wali, Ai.IL 1933 Oudh 387, 35 Cr.LJ. 148, 
146 I.C 661, 1933 Cr.C. 10S3. 10 O.W.N. 807. See also Bazh Mi v. A'ofim B<}kksk. 
34 Cr.LJ. 377, 142 I C. 575, 3t P.UR. 126. Ind. Rul, 1933 Lah. 233. Where the 
criminal rase pending against the applicant cannot ruecetd for the s-mple reason that 
the pro-note, which at first was suspected to be a forger)*, lias been proved to be 
genuine and upon the basis of that pro-note, a decree has been obtained in his favour, 
it is proper for the High Court in the exercise of the junsdicton vested In it under 
this sccuon to quash the criminal proceedings pending against him when he has not 
been discharged by the trial Court— CirdAor Copal, 35 CrJ.,J. 576, 147 I.C. 1208, 11 
O.W’J4. 2G5, A.I.U. 1934 Oudh 114, AUL 1934 Oudh 1C9, 1934 Cr.C. 380. See also 
Note 1215. 

In the exercise of its inherent powers under this section, the High Court cannot 
pass any order which would conflict with the provisions of the Code. Thus, the High 
Court has no jurisdiction to make an order for ihe restoration of attached property, 
where the application is made beyond the period presaibcd in sec. 89— Ciirwnatfc. 26 
BomXR. 719, 25 Cr.LJ. 1293, A.I.R. 1921 Bom. 485, 82 I.C. 365. In this rase it 
was not intended to lay down a genaal proposition that this section could not be 
used for passing any orders conflicting with any other proxns'ons of the Code — Jamnadas 
Nathji Shah. 38 Cr.LJ. 605 ( 607), 168 I.C. 718, IL.R. 1937 Bom. 263, 39 BomLR. 

82, 9 RB 393, A.IR. 1937 Bom 153, The High Court cannot, in the exercise of its 
inherent powers, act in contravention of law. ITius, as an Appellate Court, it cannot 
admit a timc-baired crunmal appeal, when no suflicient cause for the deby has been 
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e out under sec. 5, Ljtmtation Act — Makedya, 31 Cr.L.J. 381, 1931 Cr.C. 453, 
L 1931 Nag. 101. 

The powers conferred on the High Court under this section are powers which must 
)und within the Criminal Procedure Code. This section confers no new powers on 
High Court, because the Court cannot, by inTOking its inherent powers, extend the 
;rs gi\en to it by statute — Sukh Dtv, 1929 CrC 351. A.I R. 1929 Lah. 705; MaTU~ 

• a V Shcnpiuga, 49 MLJ 593. Thus, the High Court has no power to appoint a 
ver pending the disposal of a revision petition aga.nst an order passed under sec 145 
arudayya v Slianmuga Sundara, 49 MLJ. 593. See this case ated in Note 421 
:r sec 145. See also Note 443A. 

It has been held m some cases that the words "save as otherwise provided by this 
e" in sec. 369. and the words "NotWng in this Code shall be deemed to lirmt” m 
561A. show that see 369 must be read as subject to sec. 561A, and that the latter 
on is in no way limited or governed by sec. 369 Therefore, the High Court is 
petent to review its own order when the ends of j'ustice requue it — Malhra Das, 
ihLJ. 42. A.1R. 1927 Lah. 139. 99 l.C 1039. 28 Cr.L.J. 239 (240); Shiva Dal. 3 
<. 680. Ill IC 573. 5 O.W.N. 641. AIR. 1928 (>jdh 402, 29 CrL.J. 893 Thus, 
as been held that the High Court, after altering the conviction and maintain ng the 
ence of the lower Court, can afterwards reconsider the question of sentence and 
ice the sentence— A/aAtrj Das. supra. On the other hand, there are some other 
igs to the effect that this section does not confer on a High Court the power to 
Bw its o\Tn judgment— ffamej/nvar. 56 Cal. 32. 30 CrLJ. 254; Rayu. 10 Lah. 1, 

IC 221, AI.R 1928 Lah. 462, 10 AICr.R 494 , 29 Cr.LJ. 669 (670); Naiar 
td V Hara S ugh, 26 PL.R. 616. 27 CriJ. 23; Afuhammod Saditf. 7 LahL.J. 108, 
:r.LJ. 1169; Gcnpol. 27 N.L.R, 163. 32 Cr.LJ. 1222, 134 1C. 686. A.I.R. 1931 
: 169 Ind Rul. 1931 Nag 174, 1931 CrC 830; Dahu Raul. 34 CrLJ. 1100 (1105), 

IC 937, 38 CW.N 25. 1933 Cr.C, 1481, A.I.R. 1933 Csl. 870. 61 Cal. 155, 6 
. 168, where Lort-Wilham, J., has. however held that clerical errors in the draft- 
iship of the order may be corrected by the High Court; Banwan Lai, A I R. 1935 

465. 1S7 IC. 1044, 1933 A.LJ. 317. 1935 CrC. 507, 1935 A.L.R 904, 8 R.A. 

36 Cr.LJ. 1286; Ram Jas. 12 Luck 30. 160 IC. 969. 1936 OW.N. 194, 1936 
.R, 125, 8 R.O. 292, 36 CrLJ, 362. AIR. 1936 Oudh 719. 1936 Cr.C. 344; Pern 
hlon, 14 Pat 392, 159 IC. 241, AIR. 1935 Pat 426. 16 P.L.T. 683. 1935 Cr.C. 
3, 2 B R. 62. 8 R P. 259, 37 Cr L.J. 58; Laxmamao Paiashiam Deshmukh, 39 Cr L J. 

, 172 I C. 299, 10 R N. 192, A.I R. 1938 Nag. 74. This settion does not confer 
n the High 00*114 any new powers but merely declares that such inherent powers 
the Court may possess shall not be deemed to be limited or affected by anything 
tamed in the Code. The High Court has, therefore, no power to alter or review 
own judgment in a cnminal case, once it has been pronounced and signed except 
cases where it was passed without jurisdiction or in default of appearance without 
adjudication on the merits or to correct a clerical error; nor is there any confl ct 
ween this section and section 369 of the Code — Eduard Feto v. Emp , 40 Cr.LJ. 

(764), 183 r.C. 348, 12 RL. 110, 41 P.LR 794. A.I.R. 1939 Lah. 244. The High 
lit has not and never has had any inherent power to review its own judgment and 
5 section does not confer on it any power so to do — Jodha v. Emp.. 41 CrLJ. 711 
.3). AIR. 1940 Oudh 369, 1940 OL.R. 408. 189 I.C. 83. 1940 OWuN. 594. The 
’h Court has no power to amend its order by way of explanation or othenAllh- 
ansham Das Bitla v. Sura} Bhan, 41 CrLJ. 70S, 183 I.C. 856, AIJL 
42 PLR. 153. See also the rulings quoted under section 369, 
te 1055. : 

The inherent power of the High Court under this section on be 
rriminal proceeding till the disposal of a avil suit pending in a Chril 
the same dispute — Kanhaiyalal v. C/ingwait Das, 43 AU. 60. 23 ALJ. 

15; Jekangir v. Framji. 30 BonuLR. 962. 29 CrL J. lOO. WHe ■ 
ld.ng an mquiiy under see. 176 into a case of death under mitkkm 
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the District Magistrate mtcricrcd and pul a stop to the intpilr>'. /Wrf that the action 
ol the Distr.ct Majisixatr unjustly intcr.'ucd with the eacreise of the po«r3 of the 
Masisirate under sec. 176. and the case was certainly one where that aaion could be 
properly scrutin zed. under the inlicrent powers of the High Court to pass the ncccsiary 
orders to rrrjre ibf ends of justice undex arc. Jt JjamiYioJoyon. 30 BosiL-R 

1050, 29 CrL.J. 10G3( 1W6). A Hith Court has power under this section to Interfere 
With an illegal order of search of a house — Dkaiten Piasid. 51 All. 377, 30 Cr.LJ. 62 
<63). Under this section, iIjc Ihih Court has the power to order restitution of property 
—Shtce U'« V. C. J. Mtkia, 5 Rang. 533. 23 Cr.UJ. R32. The Hith Court lias inherent 
jur sd ction to Rrant ba'l to an accused pcodms appeal to the Pns 7 Council— Aon 
SiTcap, ^9 All. 2t7, 27 Cr.LJ. 1377. 93 IC 593. A.f.K. 1927 All. 97. 25 A.LJ. 97. 
Sec Note 1315 under Uie head.nc "Grant of bail pcndinj appeal to Privy Council.** It 
would be incorrea to Interpret this section as hasdnu reference to bad. a raattcr which 
Is specifically prov-ided for by the Code Itself. Dm the Ilixh Court lias jur.sd ction to 
extend the tire for an accused to sunender. under the power preserved to it by this 
section, vihcn the accu'ed wants rich extcns'on of lime on the jround that he has 
instructed h s solicitors In EnKland to place a petit’on before the Jud.cial Connittee 
of the Privy Council with retard to an appeal — Lai Ckauiani, A I.R. 1936 CaL 
£09 (811). 40 CWN. 1313, 1935 Cr.C 1121. Tie Hich Court is not specifically 
empovsered by section 493 of the Cnrnlnal Procedure Code to cancel bail granted by 
iisclft but it can hardly be argued that it will be exercising the wide powers with which 
it is endowed by section S51A improperly. If It follows the procedure that viould be 
observed by a Sessions Judje or Nfasistrate. and directs the arrest of a person who has 
been released on ba'l under its orders, (or the reason that there do now appear to 
be reasonable RmunSs for bel’evinB that he has eoremitied a non-bailable effene^ 
Mohammad Ihtahm. 33 Cr.LJ. CSt (665). 133 I C. 763. Ind. RuL 1932 All 491, 
1932 ALJ. 701. 1932 Cr.C. 630. A.I.R. 1932 All 534. The Hifh Court has Inherent 
power to excuse the personal attendance of the accused in the trial and permit him to 
appear by a pleadcr-So/i v, DhmH. 26 N-UR- 50. 31 CrLJ. 284 ( 285). The Mich 
Court has an Inliercnt power to order examination of a defence witness on commission 
althoush It mlflit have made an <tpatu order under sec. 39. Prisoners Act (III of 1900) 
lor h a production In the Court to jive evidence as a defenrt witness— Aijufen/ Covt. 
Adverait v. Upmdia. 32 Cr.LJ. S5I. 130 IC 533. A.IR. 1931 Pat. 81, 11 P.L.T. 892, 
Ind Rul 1931 Pal. 186. 1931 Cr.C 201. The IHth Court has power to pass an order 
for rc-ir’al with the help of other assesson when one of the asscsson expressed during 
(he course of (he (r.il lhac he was not goinc to allow (he accused to be n>.nv5aed— 
Z.of Sinjfc. A I R. 1933 Lah 926, 15 Lah 20. 1933 Cr.C 1385. 14G I.C. 446. 35 Cr.LJ. 
107. following Th'aiarafa. 1912 M.\VJ4. 378. 13 CrUJ. 473. 15 I.C 313. Where the 
subordinate Court Is holding separate trials In rrspccl of several acts of criminal 
misapproprial’on, the High Court can stop the trial if it Is sliown to be oppress’ vc though 
it is not illegal— Kanaltayye. 59 MLJ. 834. 1930 Cr.C 1191, A I It 1930 Mad. 978. 1930 
M.W.N. 1097. 32 M.L.W. 789. 129 I.C 75, 32 CriJ. 223. 4 MCrC 17. The High 
Court exercised inherent power under this section to correct a mistake in fix'ng time for 
infi'cting a sentence of whipping, although the appeal aga'nst the same sentence was 
previously cTismisscd summarily by it— RojAfreharl 36 CrL.J. 100. 152 I C. 291, A.I.R, 
1934 Pat. 551. 15 PL.T. 475, 1934 CrC 1195. AL.R. 1934 Pat. 303. If frivolous and 
vexatious applications for transfer arc resorted to as a means of preventing the ends of 
justice, the High Court has power under th's section to penalise such conduct by 
committal to prison, apart from the power to direct the pajunent of costs fcompensation) 
under sec. 526 (6A). The High Court may also direct the party to lodge a certain 
sum in Ckiurt as security for costs incurred by the opponent — Shamdasani. 54 Bom. 553, 

1930 Cr.C 1065, 32 Bom.L.R. 1J23, 129 I.C 584, A.I.R. 2930 Bom. 477, Ind. Rul. 

1931 Bom. 184. 

^Vhe^e the Additional Sessions Judge erroneously supposed that he had no jurisdic- 
tion to disagree with the verdict of the jury, this section amply justifies the order of the 
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High Court setting aade the convictions of the accused and the sentences passed on 
them and sending the case back to the Court of the Additional Sessions Judge to 
consider xvhether he would express disagreement with the verdict or not, and, if so, 
make a reference under section 307, Cr. P. C, to the High Court or uphold the verdict 
and convict tlie accused and pass suitable sentences — Manjia v. Emp., 38 Cr L.J. 465 
(467). 167 l.C. 802, 9 RA 578, 1937 A-CrC. 11, 1936 A.W R. (H.C.) 1284, I L.R. 
1937 AIL 419, 1937 AL.R. 250, 1937 ALJ. 43, AIR. 1937 All 195. 

The object of the re-tr.al is. so to say, to legaLze the proceedings that have 
already taken place and not to give further opportunity to the complainant to hll 
in the gaps. Under section 561A, Cr. P. C., therefore, with a view to secure the 
ends of justice and to prevent abuse of the process of the Court, the High Court 
can direct that the complainant should not be allowed to lead any evidence in the 
case whch has not been adduced before — Rampashad v, Dhanna, 41 CrLJ. 184 
(185), 185 l.C. 415, A.I.R. 1939 Lah. 513. 41 P.LR. 198 

As to inherent jurisdittion, it cannot be said that a Court, especially Civil Court, 
has an inherent jurisdiction to file a complaint. That is not the ordinary function of a 
Civ.l or any Court. The power to file a complaint is given by the Cr. P Code and 
this does not indicate existence of any inherent jurisdiction, except that of a High Court 
(sertion 561A)— /fujAaf Pol. 32 CrLJ. 1105 (1115), 134 IC 225, 1931 ALJ. 697, 
1931 CrC. 715. A.I R, 1931 All 443. Ind. Rul. 1931 All. 801 (F.B.). 

tVhere the accused were tried for kidnapping a girl and were acquitted on appeal to 
the High Court and the husband of the gwl brought a case on the same (acts ago nst 
them after ten months and the accused had been already in jai) for eight months on 
account of the occurrence, the subsequent proceedings were an abuse of the process of 
the Court and ought to be quashed under the provisions of this section— Afafiammsi 
Hossvn V. Bholamth Das. A I R. 1936 Cal 224. 1935 Cr.C 357, 37 Cr.L J. 538, 162 
l.C. 176 

An order passed under sec 421, Cr. P. C. dismissing an appeal filed under see 419, 
Cr. P. C., Is pTima facie final Such an order cannot be vacated under sec 561 A, 
Cr. P C . unless it is proved that either of the conditions precedent to the passing of 
the order as laid don-n by sec 421, Cr P C., has not been fulfilled and this a question 
of fact depend ng on the circumstances of each case The burden of proving that 
either of the conditions has not been complied with. lies heavily on the person challenging 
the finality of the order. IVhere it is proved that e.lher of the conditions precedent 
has not been complied with, the High Court has power to interfere under sec 561A, 
Cr. P. C.. and in such a case, it is tnunaterial whether the Bench which is called uDon 
to interfere is comnosed of the same or different Judges Where there is no proof that 
either of the conditions have not been complied with, the High Court, whether the 
Bench is composed of the same or other Judges, has no power to interfere — Shahu 36 
Cr.LJ 831. 155 IC. 736, 1935 CrC 370. AIR 1935 Smd 84 (89) (FB ) See a»so 
Baku Raul, supra. The High Court has no power to entertain an appeal from the 
convicl'on and sentence passed on the appellants, after the dism.ssal of the appeal which 
they preferred from jail and neither tte Bench which admitted the appeal nor any 
other Bench has power to review or revise the order of dismissal — Pern Mahton. AIR. 
1935 Pat. 426. 14 Pal. 392. See also Notes 1129 and 1133. 

First Offenders. 

532. (1) JVIten any person not under twenty-one years of 

power of Court to couvictcd of an offciicc punishable 

release certa-n roivicted with imprisonment for t(o/ more than sez’eti 
£Sd''mnd™rt Tnsft'a'd S 3’™''-'- <"'3 /’er.nn under tzcruly-oiic 

sentencing to punish- years of age or any woman is eonx-teted of 
' 0(1 offence not punishable with death or 

transportation for life, and no previous conviction is proved 



1803 


Tlin CODE OF CRIMIKAL moCEDURE IChap. XLVI. 


against the ofTcndcr, if it appears to the Court before which he is 
convicted, regard being had to the age, character or antecedents 
of the offender • * * and to the circumstances in which the 
ofTence was committed, that it is expedient that the ofTcndcr 
siiould be released on probation of good conduct, the Court may, 
instead of sentencing lum at once to any punishment, direct that 
lie f)e reieased on his entering into a I)ond, with or without 
sureties, to ai)pear and receive sentence when called upon during 
such period (not exceeding as the Court may direct, ( 
and in the meantime to keep the peace and he of good behaviour: ’ 

Provided that, where any first ofTcndcr is convicted by a 
Magistrate of the third class, or a Magistrate of the second class 
not especially cnjpowcrcrl by the Prorhtcini GcK^mwjntt in this 
behalf, and the Magistrate is of opinion that the powers conferred 
by this section should he exercised, he shall record his opinion 
to that effect, and submit the proceedings to a Magistrate of the 
first cla‘;s or Snh-divisional Magistrate, forwarding the accused 
to. or taking hail for his appearance before, such ^^ag^st^atc, 
who shall tlisposc of the ease in manner provided by section 380. 

(M) /« any ease m U'UkU a Arr.von is convtctrd of theft, 
CoT'ici'm ni't theft in a ImUding. dishonest viisatyf^ropria- 
I«3«< with fldmonUlofu fion. chratiufj or any other ojTettcc under 
the Indian Penal Code t>unishahtc wth not more than txvo years' 
mf>r{sonment. and no previous conzde/ion is proved anainst him, 
the Cotirt before zchont he is so conzdeted may, if it thinks fit, 
hnzdnrj regard to the age, character, nnieeedents or physical or 
mrntal condition of the offender and to the trhdol nature of the 
ofirnce or to any exfenuatinn circnntstonccs under zvhich the 
offence zvas commitlrd. instead of sentencing him to any punish- 
ment. release him after due admonition. 

(2) An order under this section may he made hy an Appel- 
late Court or by the High Court xvhcu c.vereising its pozver of 
revision. 

(3) iVhcn an order has hern made under this .section in 
respect of anv ofirndcr. the Hiah Court niav, on appeal zvhen 
there is a right of appeal to such Court, or xvhrn cxercishin its 
pozvers of revision, .set aside such order, and in lieu thereof pass 
sentence on such offender according to lazv: 

Provided that the Hiah Court shall not under this snh-sec- 
tion inflict a Greater Punishment than might have been inflicted 
by the Court by zvhich the offender was convicted. 

(4) The Provisions of sections 122, 126A and 406A shall, 

.so far as inav he. apply in the case of sureties offered in pursu- 
ance of the provisions of this section. 
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Change: — Sub-scction (1) has been substantially amended, and sub-sections (2) 
to (4) have been newly added, by sec 157 of the Cr. P. C. Amendment Act, XVIII of 
1923 The mam changes are the following — ^“First, this section extends the list of 
offences on conviction for which a person may be released upon probation? secondly, it 
is made clear that sec. 562 docs not apply merely to the case of youthlul offenders but 
applies to a wider class of persons, thirdly, the word ‘trivial' has been omitted, fourthly, 
the period for wh.ch an offender may be released under this section has been extended 
from one to three years? fifthly, power has been conferred on an Appellate Court or 
upon a High Court in the exercise of its revisional jurisdiction to make an order under 
sec 562s and finally, tlie High Court has been empowered, either on appeal or m 
revision, to infl ct a sentence of imprisonment in lieu of an order under this section” — 
Statement of Objects and Reasons (1914). Sub-section (lA) has been added by the 
Cr. P. C. Second Amendment Act, XXXVII of 1923. This amendment has been made 
on the recotamendalion of the Jail Committee 

The words "Provincial Government" have been substituted for "Local Government" 
by section 4 of the Government of India (Adaptation of Indian Laws) Order, 1937. 

1434. Scope and application of section: — Under this scct'on the first 
offender need not necessarily be a youth; its operations are not limited to juvenile 
offenders It appl es to persons of advanced age — Tukaram, 2 Bom,L.R 817; Salimi, 
1916 PR 11, 17 CrL.J. 234; Pullabhotta, 18 CrLJ. 469 (Mad.); Po Them. 2 LBR. 
314, 1 CrLJ. 1121 The intention of the law is not to make it essential that the 
offender must be >oung or that the offence must be trivial in its nature, etc., but merely 
to indicate the lines on which the discretion of the Court should be exercised— Fo Hatx, 
2 LBR. 65. 

In order to give a Court jurisdiction to release an offender under this section, there 
must co-cx.st two conditions, vie , there should be no previous convictions proved and 
the offence must be one of those specified in the section If the two conditions are 
fulfilled, the Court has jurisdiction in the exercise of its discretion to act under this 
section. But m exercising the discretion the Court must have regard to the points 
specified m the section, namely, the age, character and antecedents of the offender, and 
to the circumstances under which the offence was committed— Ba Han, 2 LBIL 65; 
Tukaram, 2 pomL.R 817. 

It is undes rable to send a youth of 16 or 17 to prison for a first offence, unless he has 
been charged with a serious offence It is not so much a question of whether the prisoner 
is repentent or whether he has been guilty of moral turpitude. The object of the section 
IS to offer an alternative to the Courts, so that in the case of first offenders the Courts 
may avoid the necessity of sending such persons to jai!. and offer them a further chance 
to turn over a new leaf. To send such persons to jail may have the effect of tum.ng 
into habitual criminals those who have dnfted without thnking into crime — Bangtu 
Barman 38 CWN 362, ALR 1934 Cal 608 This section may be a very valuable 
section if properly applied; and it may very often happen that a juvenile offender who 
is sentenced to ja.l for a short perod of imprisonment for a tnvial offence may be 
practically mined for life, whereas he would be saved by the due application of sec. 
552. But in passng an order under this section, at least two things are necessary to 
guard a:anst. lie. danger to the public, and danger to the accused hmself The pubLc 
must not be led to suppose that all juvenile offenders may commit any enmes that they 
l.ke without any fear of punishment, because that would be an incentive to erminaj 
parents to initatc their children into a life of crime And even children themselves 
beng immune from the fear of punishment nught be tempted to go astray into the 
paths of cr'inc. It is obvaous therefore that before appijmg this section one must 
consider whether there is a good cause for its application or not If the cffence is by 
no means a simnle crime such as is committed by children out of mere thoughtlessness 
rather than of criminality, but it shows a sin^ibr ccmbmal on of design and ingrautude 
and a gcncrUl character of craft and deceit it would call for a severe punishment 
indeed, and resort should not be had to the provisions of this section— do/, 
‘Cr.-i» 
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18 SU.R. 61. 23 Cr.LJ. I22(. 82 IC. 152. A-IR. 1925 Sind 75; Atlahdino. 33 Cr.L.J. 
1149 (1150). 150 I.C. 763. 27 SL.Il. 4G3. 1931 CrC. 752. A.Ul, 1931 Sind 93. 
ALR. 1931 Sind 50. MaKi'tralM ‘hOTld be \tty careful In tippl>inK thi* Mrtion and 
should not nllow thcmvlvci to be misled into the use of thh section by misplaced 
lenicnej- and iytnp.ithy-.MflhJo. 27 209. 92 I.C 693. A.I R. 1926 Sind 101, 20 

SLR. 7. Cattle Iiftinc ii an oHmcc which h ver>‘ common In Uii* countr)'. and it 
cannot be repressed without cond'tcn pumihiner.t. A person convicted of such an 
offence fJicnild not be dealt with under this section sfmpfy because he has rwt been 
convicted before. The knowledge that a first offence will co unpunidied is very* apt to 
lead the younc into a course of crime— 31 CrLJ. 420. 142 !C. 511. A.I.R. 
1933 Sind 41, 1933 Cr.C. 190, 27 SLR. 31, Ind. Rul. 1933 Sind 113. Offences of 
cattle theft are partinilarly mean and despicable offences in a community where so 
much depcndi upon cattle. Tliey are Inspired by no other motiif than the ordinary 
motive of caln which in many other ca'cs prompt* a thief to steal, and it must be 
made plain to ymmu men who steal eattle tfiat if they are not colne to prison they 
will have at least to pay a lieas'y fine— Afi'io Cftnlam AIR. 1939 Sind 339, 

l.I.R. 1910 Kar. 88. IPo IC 428. 41 CrlJ. 187. Tills section is intended to apply 
to offendera (especially youthful offenders) who without beinc persons of depraved 
character may on occa*ions succumb to sutfJen tfnf'fafions. and the l.ej:is!ature stry 
humanely and s-ery properly allows the Mac'jtrafe in aurh case* to Rive the yiaunj 
man a chance and to deal with him leniently under thi* section. But where an 
offence implies a rood deal of preparation (<f. the offence of illicit manufacture of 
liquor) it cannot he said that it i* done In convquenre of sucrjmbtnK to a sudden 
temotat'on, and the *fciion diould not be applied to such a case— 5u/fln SiHf*. 
1910 r.R. 19. 17 CrLJ. 3l0i Plata Sinth. 7 Uh. 32. 27 P.LR. 221. WTiere a 
youth of 18 years enticed away a sirl. and no attempt wa* made by him to seduce or 
llMreat her. but on the nther h.ind he wished honourably to marry her, hrlJ that It was 
rterisely for this «ort of ca«e that sec. 562 wa* enacted— .'futfcmm. 1929 CrC 658, 
AIR. 1929 AH 930. 120 IC 257. 31 CrI-J. 23. Dut if the offence be a hldrcpu* and 
reprehensible one callmc for condicn and deterrent punishment (cf. rape upon an 
infant s'tl of 5 years), the fact that the offender is a bd of 17 years of ace is no 
ground for taking action under thi* section— SordAa Rom, 29 CrLJ. 1096 (1097), 
112 1C. 680. Al.R. 1929 Uh. 193. Where the accused, a full Rfown man of 25. 
made a criminal assault on n woman with intent to outrace her modesty publicly 
and in broad dav lieht. he merited a substantial lentence of imprisonment and should 
not have been dealt with under this section- .S/oftjmmai Khan, A.I R. 1934 Lah. 
36. 14 Uh 800. 1934 Cr C. 69. 35 P LR. 83. 148 1 C. 96. 35 Cr.LJ. 613. Thi* section 
ha* not been en.icted with the intention of Jctlinir off even* iuirnile offender who has 
committed an offence described in this fcction. repardles* of circumstances in which the 
crime wa* committed, niis section fan hasx no application to the case of a jouth (esxn 
thoueh he is a boy of 15 or 16) who jrapples with another and after having been sepa- 
rated fay other* turns back fn a rage upon his advcrsaiy* and inflirt* a hea %7 tafhi blow 
on him. and later on flourishes his stick in a stwril of truculent braetaJoeia threatening 
to kill those who attempt to capture him— /tlia. 10 Lah. 876. 1930 CrC 291 (292), 
Al.R. 1930 Uh 259. 31 P.LR. 115. 122 IC. 97. 31 Cr.LJ. 348. 14 AICr.R. 31. So 
also, n person who ha* dcliberatelv committed perjury in order to screen an offender 
should not be dealt with under this section— /Ufeor. 29 CrLJ, 219, 107 IC 107. 29 
P.L R. 219. A.I R. 1928 Uh. 296, 9 A I Cr.C 49G. So again, burglarj* is a serious offence, 
and whenever it is detected, the accused must be given a deterrent punishment It is not 
proper to release burglar* on probation of good conduct! such a course would embolden 
them to commit the crime because ther vriH think that they can easHr escape — Sardara. 33 
P.LR. 215. 1932 Cr C 323. 137 I.C 716. 33 Cr.LJ. 550, A.I R. 1932 Uh. 258. Ind. Rul. 

1932 Uh. 3}6» ZJAflM/ S-neA. 34 CrLJ. 779. Ind. Rul 1923 Lah. 500. 144 I.C 538, 

1933 Cr C 637, A.I.R. 1933 Lah. 393 This section is not applicable to the offence 
of burelarj* committed by persons above 21 years of nec—Bhasaf Singh, supra. The 
provisions of this section should not be extended to a serious crime such as conspiracy 
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to possess fire-arms and ammunition without a license even though the offender be a 
law student and belpngs to a lespeclable faimly — Nhmoi Chandia, 31 C.WN. 239, 25 
Cr.L.J. 241 (243). Undoubtedly this section should only be applied in special cases 
and for speaal reasons. Where the accused has been convicted imder section 19 (e), 
Anns Act, for possesion of an unlicensed dagger, he should not be placed on security 
under this section simply because he happens to be a lambardai aged 30 years and 
it 15 his first offence — Akhtai Afunir v. Emp., 38 Cr.L.J. 610, 168 I C. 783, 9 R.Pesh. 
131, A.I.R. 1937 Pesh 51. But where it is found that though the offence be a senous 
one (culpable homicide) yet the part which the young ooys took in the crirne was 
not very much, and the offence was really committed by the elderly persons with whom 
they assoaated, an order under sec. 562 on the young bojs was not illegal — Bkusan 
Chandra v. Kanai, 44 CL.J. 208, 28 CrLJ 6 (7). 

Petty squabbles of young boys and girls should be dealt with under this section — 
Ma Kytee, 4 BurL.T. 68, 12 CrLJ 242. Where the offender is a person of good 
porition in life, he should rather be dealt with under this section than sentenced to 
whipping — Bhaicl Smgh, 1907 P.W R. 9, 5 Cr.L.J. 217. Where a woman was driven to 
comiiut S'dade by family discord, poverty, loss of a dear relation or other cause of a 
like nature she should be released on probation of good conduct under this section or 
sentenced to a fine if she is not too poor to pay it— A/f. Batkat, A.I.R. 1934 Lah. 514, 
1934 CrC. 805, 35 P.L.R 439, 36 CrLJ. 682. 155 I.C 283, 15 Lah. 872. IVhere the 
accused was a widow of over 45, and it appeared that in committing the offence 
(forgery, false personation) she was a puppet in the hands of the accused, held that 
this was a case in which the Court instead of sentencing her to imprisonment should 
release her on her entering into a bond — Ktran Bala, 30 C.W.N. 373, 27 CrL.J, 409. 
An old man ol 55 commtUng cnrmnal breach of trust m respect of a small amount 
may be dealt with under this section — Nut Hussain, 31 P L R. 334, 1930 Cr.C. 108, 
A I R. 1930 Lah 92, 124 I.C. 315, 31 Cri.J 653. 

This section would not be in any way approprute when the accused was convicted 
under sec. 181, 1. P C , for deliberately swearing a false affidavit— AIR 1934 
Nag. 193, 1934 Cr.C. 892, A L R 1934 Nag 238; or where the accused was convicted 
of an offence as bad a form of that punishable under see 317, I P C., as can well be 
imagmed—SftjA Huian, 36 Cr.LJ 1043, 156 I.C 431. A I.R. 1935 Pesh 48, 1935 
CrC. 349. 

This section applies when no previous conviction is proved against the offender If 
the accused has been previously convicted and released on probation of good conduct, 
a second order under this section plaang the accused again on probation of good conduct 
upon a subsequent conviction for another offence, is illegal— Afaliatfro Cobind, 32 
Eom.L.R. 356, 1930 Cr.C. 552, A.LR. 1930 Bora. 176, 125 1 C. 712. 31 CrL,J 926, 15 
A.ICr.R 19 A previous conviction is a technical bar to an order under this section; 
but if no such conviction is proved at the tnal and an order under this section is passed, 
a subsequent discovery of a presnous conviction is no ground for interference m rension 
—Partab Naram. 2 OWN 593, 26 CrLJ 1278 

The words in this section are "instead of sentenang him.” Therefore where the 
Magistrate conMCted the accused and passed a sentence of impnsonment and fine, 
and then added' "As the accused is a >mng man of respectable family, I do not 
think jail life would be suitable to him. Therefore, under sec. 562 I order him to 
execute a bond for Rs. 200, etc held that the order under sec. 562 was illegal This 
section cannot be applied where the Magistrate has not only connoted the accused but 
has also sentenced him. The order under set 562 must be set aside — Afisrt Ld, 17 
AL.J. 426, 50 IC. 1000 (lOOl), 20 CrlJ ^ A Court cannot, after passing 
judgment and sentence, reconsider the question of sentence and make an order under 
sec. 562, because that would amount to a renew of its own judgment under sec 369 — 
Canpat. 27 NLR. 163. 1931 Cr.C 830, AJR. 1931 Nag. 169. 32 CrJ-J. 1222. 134 
I.C. 6S6 In another case, where the Magistrate fined the accused as well as passed 
an order under sec. 562, the High Court set aside the order as to fine— ATor/n Bakhsk, 



1812 


THE CODE OF CRIMINAL PROCEDURE IChap. XLVI. 


10 Uh. 722. 30 Cr.L.J. 46 {47), 112 !C 910. 1930 Cr.C 21. A.I.R. 1930 Lah. 56i 
Ay}-ub. A.I R. 1923 All 739, 112 1 C 911, 30 Cr.LJ. 47. Tlic sentence of imprisoruncnl 
Impoicd upon an accused, v.hile sIjc is released on probation of good conduct, is wholly 
illepl-.t/f. DaTkat. A.I R. 1931 U!u 514. 35 I'.L.R. 439, 1931 Cr.C E05, 36 Cr.LJ. 
632, 155 I C. 233. 15 Lah 872. 

Where the accused was sentenced to 25 bshes and. as it seas reported that owinj 
to an cnlarccd spleen the sentence of whippinj could not be executed, the M3g:strate 
d.rcctcd h'rn to enter into a bond under this sect'on. hdJ that the order was clearly 
bejond the Magistrate’s powers. Section 293 (1), Cr. I’. C, in rreh a case, allows 
the Court to rer.U the sentence alloccthcr or to sentence the offender in lieu of 
whipping to imprhonment or fine The rea'on why a Court is not enpowered to 
release an offender on his entering into a bond for good behav'our in lieu of wh pplng 
Is obviou'ly tliat if such a sentence was suitable, it should be in'.po«cd in the first 
:nstance-Ra Kytrcy, 39 Cr CJ. 707, 176 I.C 221. A I.R. 1933 Rang. 218. 1! R Rang. 39. 

1435. Sub'Section (l)s Under the law this sub-sect'on appl’cd only where 

the offender was convicted of one of certa-n cffcnce^ under the Penal Cede, and not of 
an offence under cny ethet fair. r.g. an offence u.'idef ihe Ind an Railwaji Act— John 
ScoU. I NLR. 139, 1 CrI-J. 73Ii or an offence under the Excise Act— Sujan S'mth, 
1916 P.R. 19, 17 Crl-J. 310 This restriction has now been removed. This sub- 
section is fxprcs'ed in general language. It applies to a person convicted of an 
offence punishable ssiih Impri'onmcnl of not more tlian a certa n period, and this 
sub-scciion, unlil,c subvet'on (lA). which only applies in the ca<e of convictions 
under particular scctioni of the Indian Penal Code, covers the cate of conviction under 
any bw. It is impossible to limit the presious conviction wh’ch prevents the operation 
of the section to a conv'etion under the Ind.an Penal Cede. Therefore, a conviction 
under tlie Bombay Prevention of Cambtm; Act is a prcs’ious conviction within the 
meaning of this sub-vction so as to exclude its Deration— CAtataw. 35 Cr I-J. 1376, 158 
IC. 378. A,LR. 1935 Dom, 183. 37 nomL.R. 182. 1035 CrC. 489, 59 Dora. 514. 

The old sub-section (1) could not apply where the offender was punishable triih 
more than 2 years' imprisonment Tims. It could not apply sshcre the awused seas 
convicted of recciv'ng stolen property — Aimorom, 2 Don.l-R. 343 1 or of lurking house 
trespass— A/fffM/i*. 15 C.P.LR. lli or of using as genuine a forged document— /?am;an 
DaJubhal 17 Bom-I-R. 921, 16 Cr.LJ. 781j or of house-brraking— rMWfl5Aoff«, 18 
Cr.LJ. 469 (Mad.); or of s’oluntar.Iy causing grievous hurt — Abdul Lai, 4 L.DR. 150, 

7 Cr.LJ. 449; cr of aggravated form of cheating under sec. 420. I. P. Code — A'C<J P>’>- 3 
L.DR. 93, 3 CrI..J. 21; Fab A’aira;. 1 Lah 612; Sundaram etyyar, 41 Mad. 533; 
Jfarnam Slnuh. 16 P.L R. 1911, 12 Cr L J. 213; or of nn offence under sec. 381, 1. P. Code 
— Dafm Fao, 4 N.L.R. 18, 7 CnUJ. 319. All these cases will now fall under the present 
sub-sect-on (1). 

No order can be made under this section where the accused has been convicted of 
an offence not fa'Img under this section as well as of an offence falling under tills section 
— /Jri'j/ma Aiyanior, 2 Wc’r 731. 

The phrase “death or transportation for life” is not a s'ngle and inseparable 
definifon, but must be read disjunctively, meaning an offence punishable with death 
or an offence punishable with transportation for life. It does not mean an offence 
punishable with both penalties. Therefore, the offence of voluntarily causing hurt in 
the commiss’on of a robbery or causing hurt in an attempt to murder (see. 307, I. P. C) 
for which one of the punishments is transportation for life (though not death), comes 
within the above phrase. A person convicted of s'jch an offence cannot be dealt with 
under this sect'on— /anti, Ind. RuL 1932 Nag 115. 140 I.C. 59. 33 CrL.J. 844, AIR. 
1932 Nae. 130, 28 N.LR. 260, 1932 Cr.C 666 (667). following Nga San Ilttca. 5 
Rang. 276 (FB ); Bahaivali, 30 Cr.L.J. 789. AIR. 1928 Lah. 920 tVhere the accused 
a youth of about eighteen jears of age. was convicted under sec. 394, I. P. C., his case 
does not come under this section as the offence is punishable with transportation for life 
—Bakhsha, A.LR. 1934 Lah. 131, 152 I.C 233, 36 P.L.R 370, A.L.R. 1934 Lah. 746, 
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1934 Cr.C. 311, 36 Cr.LJ. 106, 152 I.C 233. The Magistrate has no power to act 
under this sub-section when the accused is more than 21 years old and the otience is 
under sec 454, 1. P. C., which is purushable with more than seven years’ imprisonment 
—Yeshaba Sakhoba Paul, 40 CrLJ. 48. 178 LC. 330, A.I.R. 1938 Bom. 463, 40 
BomLR. 927; or the offence is under sec. 458, I- P. C, which is punishable with 
fourteen years’ imprisonment — Jaicand SMgh v. fagat Singh, 40 PL.R. 999. 

\\'hen the offences charged are theft and house-breaking, if the Magistrate gives 
merely a nominal sentence of impnsQnment till the rising of the Court, then although 
he is complying with the letter of the law, he is in fact treating the accused more 
leniently than if he had applied sec. 562 (1). Cr. P. C. But theft and house-breaking 
are offences for which separate puiuEhments can be given. If the accused is convicted 
under sec. 379, theft, or sec. 380, theft in a building, he may, m a proper case, be 
released on probation of good conduct. If he is convicted of house-breaking with intent 
to commit theft (secs. 454 and 457>, a sentence of impnsonment Is obligatory. When, 
therefore, the accused is convicted under both these sections and the Magistrate considers 
that it is not desirable to inflict a substantial sentence of imprisonment, his proper 
course is to direct the accused to execute a bond under sec. 562 (1), Cr P. C,, lor the 
offence of theft and to sentence him to in:)pr.soniT)ent until the rising of the Court for 
the offence of house-breaking — Yeshaba Sakhoba Paul, supra. 

Sub-scction (1) cannot apply to an offence which is punishable with fine only. 
It applies where the offence is punishable with impnsonment— A/eritan/i M Mtsfry. 
52 Bom. 250, 29 CrLJ. 566 ( 567), 109 I.C 502, AIR. 1928 Bom, 152, 30 BomLR. 
375; Kasturi, 28 Bom.LR. 1031, 9? I.C. 742, A1.R. 1926 Bom. 544. 27 CrL.J. 1158. 
The cxprcss.on "offence punishable with imprisonment for not more than seven years" 
is intended to be read m the same sense as the expression in sub-sec. (lA) "offence 
punishable with not more than two years' impnsonment," and that both expressions 
are intended to cover offences punishable with a less severe sentence than those 
indicated, and, therefore, to include offences punishable only with fine — Vaijappa, 36 
CrL.J. 1470, 153 IC 649, AIR. 1935 Bom 402, 37 BomLR. 739, 8 RB 138. 
1935 Cr.C. 1109, 60 Bom. 55 (FB.). overmling Kosiutt, sup.a This is also the view 
of the Oudh Chief Court— SAirul Prasad v. Bmp , 39 Cr L.J. 889. 177 I C, 386, 11 R 0. 
48, 1938 O.A. 699, 1938 A.CrC. 98. 1938 OWJ4. 919, 1938 OL.R. 421, A.I.R. 1938 
Oudh 233, 

Who can pass order: — An order under this section can be passed not only by 
the Court which coniictcd the accused but also by the Appellate Court, as well as by the 
High Court in rcvis.on— RircA, 24 All 306; Narajanasanmy. 29 Mad. 567; Abdul Kadaj 
V AfoiijnoJiffn, 25 CW.N. 720, 23 CrL.J. 235. Th.s is now expressly provided in the 
new sub-section (2). 

1436. Bond: — ^The bond to be taken should be not only to keep the peace 
and to be of good behaviour, but to appear and receiie sentence when called upon, 
and in the meantime to keep the peace and be of good behaviour — Yessu, 2 Bom.L R. 
112. But it is not competent to a Magistrate to direct the accused to appear in Co’jrt 
on a fixed day to recave sentence; all he can do is to release the accused on probation 
of good conduct for a certain period and to drcct him to appear and reeme sentence 
when called upon during such period, if he does not observe the conditions of the bond 
— Rama, 2 BomLR. 702. 

Bond by minor: — It was held that the third provi» to sec 118. pro\id.ng for 
bond of minors to be executed by the r suret.es, appl ed only to bonds under that section, 
and did not apply to bonds of first offenders released under this section. A bond under 
tins section had to be executed by the minor himself and not by h.s sureties (C/. the 
words "on his entering into a bond')— il/i Yyu. 4 L.BR. 12, 6 CrLJ 123 (overruling 
Nga Pan Tin, 2 L B R. 137). But this is no longer good law in view of the new section 
514B. 

InckbUlty to furnish security: — If an aocused person is ordered to g.ve seconty 
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under this section and he fails to do to, he should not be detained in prison till the 
expiration of the period for sshich security is to be fumishedj but the proper course is 
for the Magistrate before passing an order under this section, to ascertain whether the 
accused is likely to be able to gis'c security inanediately or within a reasonable time. If 
he fails to gis'e security vnihin a rea*onablc time, the Magistrate should pass a sentence 
S'hich siiould be only nominal— run Caung, 3 L-BIL 2, 2 Cr.LJ. 374? A'osu Afrah, Z 
Rang. 3G0 (3G1). 26 Cr.U. 2a3j Jemshn. 30 Cr.LJ. 381, 153 I.C 272, 15 Lah. 824, 
A.I R. 1931 Ijh. 582, 35 P.L.R. 3^, 1931 Cr.C. 913. Tlie order of imprisonment on 
failure to furnish security cannot be added to the order of release on probation of good 
conduct— /omrfcfr, supra. Tlie Magtstraie should not imprison the accused under sec. 
123, on failure to give security under sec. 562. Sec. 123 specifically applies only to 
secs. lOG and 118 and not to sec 562— .Voiu Mtah, 2 Rang. 360 ( 361). 

^Vhc^ the surety of a consict gels his security bond cancelled the Magistrate should 
gise ifie convict an opportunity to execute another bond wjih a fresh surety— /omsAer. 
supra. 

1437. Proviso:— Power of a 2nd or 3rd Class Magistrate:— It Is 
not open to a Second Class Magistrate, who has not been specially empowered to exerdsc 
jurisdiction under sub-sec ( 1 ) of the section, to lake proceedings under that sub-section, 
although he was invested by a notification is'ucd under the 1882 Code with all the 
powers specified in the fourth Khedule of that Code — Dotasamt Ai^antar, 2 Weir 731. 
If a Second Class Magistrate not empowered under this section is of opinion that the 
cave is a fit one (or the exercise of the powers conferred by sub-sec. ( 1 ) of sec 562, he 
should record his opinion to that effect and submit the case to a first ebss Magistrate 
or Sub-divisional Magistrate for orders— /oirofi. 5 I-a-S. 36 (37), 2S Cr.LJ. 1124. The 
same remarks apply to third ebss Magistrates. It should be noted, however, that In 
the Punjab, all Seewd Cbss Magistrates liave been invTsted with powers to act under 
ICC. 562, by a Notification, dated I8ih April 1910, published in the Ihinjab CovTinmcnl 
Caxctte, 22nd April 1910. This fact was not pointed out to the Judges who gave the 
decision in S Lah. 36. cited above. See Dakshan. 28 P.L.R. 285, 28 Cr.LJ. 316 (317) j 
Ifasham, 29 P.L.U. 215, 29 Cr.LJ. 588. 

Power of the Magistrate to whom proceedings are submitted:— 
See Notes under sec. 3S(X 

Joint trial of young and aged offenders:— "‘here the first accused aged 
nearly 50 and the second accused a boy of 11. were charged with theft before a Second 
Cbss Magistrate, and the Magistrate sent the case of both the accused to a First Class 
Magistrate so that the second accused might be dealt with under sec. 562 it was held 
that the Second Cbss Magistrate should have disposed of the case of the first accused 
according to law without submitting the case to the First Cbss Magistrate, and that he 
should have submitted the case of the second accused only — l’ni«, 2 Bom-LR. 112. 
Under the present law, the case of the aged offender also falls under this section. 

1438. Sub-ieclion (lA); — -The offences enumerated in this sub-section are 
the same as those mentioned in the old scctioiu It is restricted to offences under the 
Indian Penal Code, and does not apply to an oflenec under any other law, eg, an 
offence under the Indian Railways Act— John Seotl, 1 N.L.R. 139, 1 Cr.L.J. 751 (but 
sec Kodumal. 36 Cr.LJ. 827 at p. 829. 152 I.C. €97, A.I.R. 1935 Sind 90. 1935 Cr.C. 
373) j or an offence under the Excise Act — Sujan Singh, 1916 P.R. 19, 17 Cr.L.J. 310; 
or an offence punishable under the Bombay City Municipal Act (III of 1888) — 
hferwanji M. Mhtry, 52 Bom. 250, 29 CrXJ, 566 (567) ; or an offence under the Motor 
Vehicles Act — Pandu Eabji, 28 BomUR 297, 27 Cr.L.J. 528; or an offence under the 
Stamp Act— Istvar Dayal, 25 AL J. 401, 28 CriJ. 166 (167). 

This sub-section deals with offences “punishable with not more than two years' 
imprisonment” and taking those words hterally they seem to cover an offence punishable 
only with fine, which cannot be said to be more than two years’ imprisonment — 
Manchershaw, 35 Cr.L.J. 1036, 156 I.C 735. A.IJ?. 1935 Bom. 255. 37 BonLL.R. 105. 
'935 Cr.C. 302, 59 Bom. 352. See also Vmjappa, ated in Note 1435. 
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Again, the benefit of this sub-section is not extended to the aggravated forms of 
the offences mentioned herein. Thus, Mtben this sub-section speaks of theft, dishonest 
misappropriation or cheating it must be construed to mean theft, etc., in its simple 
form, punishable respectively under secs. 379, 403 and 417, I P. C, and does not 
include the aggravated form of it under sec. 420, I. P. C . — Nga Pyi, 3 CrL.J. 21, 
3 LB R, 95 {F.B .)5 Sundaram Ayyar, 41 Mad 533, 47 IC. 658, 19 Cr.LJ. 934; Rab 
Nawaz. 59 I.C 854, 1 Lah. 612, 22 Cri J. 150; Deva Kantha, 5 P L J. 267, 21 Cr L J. 
468; Rabjan, 16 CrL.J. 781, 17 Bom.L.R. 921. 31 I.C 381; A/i Kywa, 35 Cr.LJ. 1241, 
150 I.C 1121, 12 Rang 259, A.I R 1934 Rang. 203, 1934 Cr.C. 891. The word ‘theft* 
can only mean simple theft; otherwise it would not have been followed by the words 
'theft in a building’ as well. A servant found guilty of theft and convicted under 
sec. 381, I. P. C., IS not entitled to the benefit of this clause, as theft by servant is not 
one of the offences specified herein. It is an evasion of law to treat an aggravated 
form of offence as an ordinary offence and thus introduce a different jurisdiction or a 
lower scale of punishmenP— Bapu Rac, 4 NLR. 18, 7 Cr.L.J. 319; Btij Lai, 13 P.L.R. 
1913, 14 Cr.L J. 113. See also Mayandi v. Pala Kuduban, A.I.R 1935 Mad. 157, 1934 
M\V24. 1318, 36 Cr.LJ. 589, 154 IC. 879, 58 Mad, 517, 41 ML.W. 22 and Nut 
Muhammad Kalu Khan, 40 CrLJ. 14, 184 IC. 311, A.I.R. 1939 Smd 260, IL.R. 1939 
Kar. 749, 12 RS. 102 where it has been held that this sub-scction does not apply to a 
case of house-breaking. It also does not apply to a case under sec 411, I. P. C. — 
Bhola Mia, 18 P.L.T. 872. But the Allahabad High Court holds that the words 'dis- 
honest misappropnation' and ‘cheating’ apply to and cover those offences in all tkeir 
foTtiis} thus 'cheating' covers secs 418, 419 and 420, 1 P. C, and 'criminal misappro- 
pnation' includes offences under secs. 404 and 4US. 1. P. C.; othennse the words are a 
mere surplusage, because these offences are not punishable with more than two years' 
imprisonment. The words of a Statute should be given an extended meaning of which 
they are reasonably susceptible, when a restnaed meaning would reduce those words 
to a mere surplusage— Hur Natam v. Ramji. 12 ALJ. 465. 15 CrLJ 375 The Nagpur 
Court has taken the same view Jat Lai, 24 Cr.L J. 251. A I.R 1923 Nag 158 

This sub-section also speaks of any other offence punishable with not more than 
two years' impnsonment In applying this sub-section to those offences, the term of 
imprisonment and not the nature of the offences is the test If the offence is punishable 
with not more than two years’ impnsonment, the clause may be applied, e\en though 
the offence be a serious one. Thus a boy of 18 years who allempled to cause hurt with 
a dangerous weapon may be dealt with under this sub-section, because the attempt to 
cause hurt is punishable with impnsonment for 18 months, though the offence of 
causing hurt itself is pumshable with 3 years' impnsonment— Ara Pju Aung, 3 LBR 
30. 

The Magistrate should know the evil effects a short term of impnsonment, or indeed, 
impnsonment at all, may have upon a young offender It places the stigma of pnson 
upon him; it may remove the fear of pnson from his rmnd and by bnnging him into 
contact with old offenders may turn him towards a life of enme Therefore, in a case 
under secs. 380 and 457, I. P. C., the proper course for the Magistrate, when it is clear 
that the young offender can give no sureties, is to admonish him for the offence under 
sea 380, I P C, under sec 562 (lA), Cr. P C, and to sentence him to impnsonment 
till the rising of the Court for the offence under see 457, 1 P. C— .Vwf Muhammad 
Kalu Khan. 41 CrL.J. 14, 184 I.C. 311, l.LR 1939 Kar 749, 12 R.S. 102. A.I.R 1339 
Sind 260. 

This sub-section is not intended to be apphed to offences of the nature of defama- 
tion The pnnciple of this clause is that lemency’ should be shown to people of tender 
years and to first offenders, but it is not apphcable to men of responsible position who 
made defamatory statements and aggravated the offence by repeaung them and 
attempting justification— Baiw/af v. Tundilal, 28 NXR 106, 1932 Cr.C. 519 (521), 33 
CrLJ. 835, Ind. Rul. 1932 Nag. 112, 139 LC 401, A.IR 1932 Nag. 97. 

Where a money-lender and his ne{^w endeavoured to oi'crawe a witness for the 
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eihcr s’ds in n $uU and. bf«u5c he refused to conrlv wilh ths rwr.cy-lendfr’i 
dfn:and<. or;ani‘cd an a^'auii yarty, taJdnc part Ln Ihe aisa\:U cn ih* nan in qywtca 
and further during the course cf the cnm.nal trial won o\tr a run'ijcr of 
witnesses bv bnbln;: tliem. they should not be rrlravd after due aiToniticn— //ra 
A'uTfni V. MeJen Sa.\ A I.U. 15G5 Pat ITS, 37 CrU. SCC. 161 I C. 102. 1933 Cr C 253. 
17 PUT. 327. 

The words “the Court before whom he is tn consneted" occurring in sub-secticn 
flA) should not be read as controlled by the prtn-isa to pib-section (1), so that It is 
not nece«5ary that the Macislrate ixasvr^ an order under sub-secilon (lA) should be 
a frst cLsss Mat\rtra*.e cr a «<ceind class Mat'sttatc syeciitly cmTov-ctcd. The?efo« 
an ordinary Mac'-'tratc of the fccond class t»ho has convicted an aocused under section 
279. I. P. Code, can order h's re'rasc after due adtnon I'on— .Mu»f.’iiksr v. ^^chb^cb 
KkJn. 47 AIL 333. .\.l R. 1925 .MI 611. 83 I C PIS, 23 Ci I-J. 621 But the Borbay 
Hif:h Court holds tlat the rroviva to tub-'ccti.'n <1) c^ivtms the whole section, a-.d is 
therefore ayfOieable In sub-vetK'n fl.A)r *o t*’at a S.nf clats .Majirtrate h net cos- 
yetent to release an cflender after due ai-nonilion under fuS«ect on (lA)— Fc«rifcoi. 
27 BonvUR. 1019. CrJJ. 1461. 89 !C 1029. A.I R. 1923 Born. 479. Ovtriulirs 
Rerckk^J, rurt^. the Full Bench of the Bor'bay Hich Cenirl has held ihjt there is rva 
reason lor readn; the Provivi to sec. Sj2 (1) into sec. 632 <1\). Both on the 
hnc«3? of th: section as it stands and on a consideration cf the yol cy of the 
Lecislature as arpcanrc from the history of the cnactfreni and the larjniace of the 
section as a v»hale. it is clear that the to sub-sec. (1) does t»t cstrnd ta the 

rsvvrcrs cenfened by $ub «ee. (1-A) and that a th td class Ma:i‘tratf Is therefore entitled 
to esercise the powers ewiferred by $ub-vc. (I%\)— It'csnca Rs'njl PetJ, A.I.R. 1937 
Ba.nt 4Sl. 39 IVamkR. 1(U3. 171 1C. IfOI. 39 CrlJ. 81. ID RB. 217, JJ-R. IfCS 
Bono. 53 (FJ3.) The Usisfature purposely pbetd the new sub-sec. (lA) where It 
did, » that all ,\!as:s^ratc^ cf whatever class they n'tht be. could exercise this new 
pawer— T*c Kint v. Tkcin Anar. A.Ut 1910 Ran;. 280 (2Sl), 1910 RanjI-R. 

507. 

Distinct conviction must be recorded:— Were the charge wn:s in the alterna- 
tive cither cf theft or of reta'r.inc sto’en iwrerty. and the Mapstrate wh'le convictun;: the 
Bfcused did not say cf whch of those effencts he convirtfd the artused. ktlJ that In 
the ab<ence of a conMCliiaa for theft, the Ma;n$trate was rwl corryctent to pass an 
order under this section— fJfcafa-cni CcKeik. 1 Bom.L.R. 857. 

Sub-seclion (2) — Power of Appellate or Revisional Court to pass 

orders binder rub-scction (2), an .Ayycllale Ccurt can yass an order releauns the 

aecuwjd cw yrrbasion of good conduct. Where the Hich Ctr^rt, cn an appeal fn'rn a 
conviction and sentence by the Prcudency Mac strate. ordered that the accused be 
released cn enterin; into a bend, but the accused fa led to execute the bead, the 
ment orUlrully awarded by the Presidency Magistrate would not stand (because that 
sentence had been already cancelled by the High Court), but the Prcsldcney Magistrate 
sliould treat the accused as a person who was convicted but not sentenced to punlshrrenl 
and is again yroduced before h’s Court for the rsiryose of a suitable pjnishisent being 
awarded — In tt Bidshs, 21 L.W. 40, 25 CrXJ, 683. 

1439. Sub-section (3) — Appenl and Revision: — \n appeal Ics from an 
order under this sertion rrleaMng a roavict on his entering into a bond— .WcnaJlar. 1904 
P.R. 24j BiksJuT v. Isrr.aU. 29 CWN. 151. 52 CaL 463. 23 CriJ. 435 And the 
appeal may be yreferred evvn after the esp'ry of the period cf l-he bond— //cia*c. 1917 
P.R. 20. 18 Cr.LJ 401. .\n appeal will Ue to the Sessions Judge from an order of a 
Mag' strate of the fir«t class passed under this sertion in a summary trial— //na Ld, 45 
All. 82S (see this ease cited under sec. 414). But no appeal lies from an order under 
this sert'on passed by a Presidency Magistrate (see sec. 411). because the order is not 
a senlenrc of iiarri^onr-ent or fine within the rsean-ng of sec. 411— R.rts. 35 C.WN. 
459 ( 450), Ind. Rul. 1932 Cal 478, 13S 1C. 627, 1932 Cr.C 4S0, A.I.R. 1932 CaL 4SS. 
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Zr.LJ. 6 o 35 A’o/i Kumaj Milter v. Emp., 38 Cr.LJ. 876, 170 I.C. 26, 10 R.C. 122, 
R. (1937) Cal. 123, A.I.R. 1937 Cal. 413 

In cases coniing under secs 562 and 563, Cr. P. C , the proceedmis fall into two 
Ls — the sentence does not immediately follow the conviction — but that does not 
nvi; the person convicted of the right gi\en him by sec. 408, Cr. P. C., of appealing 
inst cither convict.on only, or sentence only, or both. If he is dissatihcd with the 
v.ction, although he has not been sentenced, he may appeal against the conviction 
y’. If he IS not dissatishcd with the conviction and therefore docs not appeal aga.nst 
tic can ncNcrthcless, if dissatisfied with the subsequent sentence (if any), then appeal 
inst the sentence only. A person agamst whom a conviction is recorded under 
5S2, Cr. P. C, and who is subsequently sentenced more than sixty days after the 
ird.ng of the conviction can appeal against the sentence in the High Court if he does 
within sixty days from the date of that sentence— A/o/iowied Khalick v The King, 
R. 1940 Rang. 257 ( 258), 42 CrLJ. 91, 191 I.C 169, 1940 RangLR. 386, following 
tnkai Sukul v. The Ktitg, AIR. 1940 Rang. 223, 1940 RangLR 381; ^fi Shwe 
u>i V. Kmg-Emp., (1904-06) 1 U B R. 7, 1 Cr.L.J. 543 and Ma Chit Su v. King-Emp., 
.BR. 129, 4 I.C. 1027. 

See also Note 1103 where other rulings on the point have been cited 
The High Court in revision can set as.de the conviction and the order demanding 
unty, c\cn though llie convicts have not moved the High Court to exercise that 
^er—Radha Ktsken, 67 P.LR 1912, 13 CrLJ. 476; Chhaju Mai, 1914 P.LR. 21. 
t unless the order passed by the Magistrate under this section is clearly mistaken or 
udicious or amounts to a failure of justice, the High Court will not interfere m 
ision— A/urhd/iar v Mahboob, 47 All. 353, 26 CrLJ. 624. The High Court is 
uctant to interfere with an order of a Magistrate passed under this section m the 
TCisc of his discretionary jurisdiction unless the discretion has been wrongly and 
reasonably exercised, even though the High Court itself would have awarded a 
istantive sentence of impnsonment in the case— Nur Hussain, 31 PLR. 334, 1930 
.C. 108; Kesho Ram, 28 CrLJ. 255 ( 256). 99 IC 127, 7 AI.CrR 427, 
[R. 1927 Lah. 353; Surendra v. Dhuendia. 1929 CrC. 386. AIR. 1929 Cal. 
i; Partab Naiain, 2 O.WN. 593, 26 CrLJ. 1278; Abdid, 1910 PWR. 19, 6 
I. 639, 11 Cr.L.J. 389. The Lahore High Court refused to interfere in a case 
icre a trial Magistrate had resorted to the provisions of this section, although 
that case the section could not legally be appl.ed, on the ground that there was 
thing to be gained by passing a substantive sentence — Abdul, supra; Bhagat Sngh, 
I R 1933 Lah. 393, 144 I C. 538. 1OT3 Cr C 637, 34 Cr L J 779, Ind. Rul 1933 Lah 

0 See also Akhtar Munir v. Emp, 38 CrLJ 610, 168 IC 783, 9 RPesh 131, 
I R, 1937 Pfsb 51- In the last mentioned case the High Court refused to interfere, 
en though the order had been passed in a case to which this section was wholly 
ippLcable. 

Where a Magistrate convicted the accused under sec 411, I P. C, and illegally 
alt with him under sub-sec (lA) of tlus section, the High Court in rev is on can alter 
c conviction into one under sec 379, I P C , and mamlain the order under sub-scc 
A), which would then be perfectly legal — Bhola Mta, 18 PLT 872 
It was held under the old law that in setting aside the order under this sect on in 
vision the High Court could not substitute in its place a sentence of impnsonment, 
cause no 'sentence' had been passed by the Lower Court (the order under sec 552 
it being a ‘sentence’), and the provisions of sec 439 as to enhancement of sentence 
d not apply — Bhastle, 37 All 31, 12 AX.J 1244, 18 CrLJ 43 If the Appcllaie or 
2VIS onal Court considered that any sentence should be passed upon the accused, it 
uld order a retrial — Ilaritam S.ngh, 12 CrLJ 213, 1911 PR. 16; Bhasite, 37 All 31 
ul the new sub-scction (3) now empowers the High Court, m appeal or in revis.on, 
pass sentence on the accused after setting aside the order as to security— A’esar 

1 ALJ. 223, 27 CrL.J 303; Jankt, 28 N.L.R. 260, 1932 CrC. 666 ( 669). Ind. RuL 
)32 Nag. 115, 140 I C 59, 33 Cr.LJ. 844. A.IR. 1932 Nag 130; Mohammed Kksn 
.1 R. 1934 Lah. 36. 35 Cr LJ. 613, 14 Lah. 800. 148 LC 56. 35 PX.R, S3. 1934 Cr.C 69. 
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Under this scctiort when an accused is released on probation of good conduct, 
sentence is passed by the Court. Therefore, when, ns under see. 562 ( 3), Cr. P. 
the High Court sets aside an order and passes a senteno; in lieu thereof, it cannot 
said that the High Court cnlianced a sentence within the meaning of sec. 439 (6), 
Cr. P. C The accused cannot, therefore, claim to be heard on the merits of the case 
though he is entitled to be heard on all matters material to the question before the 
High Court, that is the parsing of a sentence In Jtcu of the order passed by the hfagis- 
trate under this section— .t/iro Chulam Hussain. 41 Cr.LJ. 187, 185 I.C. 428. A.r.R. 
1939 Sind 339, I.L.R. 19t0 Kar. 88. 

563. (1) If the Court which convicted (he offender, or a 

u Court which could have dealt with the 

offender faihnc to obser%;e Offender in rcspcct of Iiis onjjinal Offence, 
renditions of his rcregni- jg satisfied that the offender has failed to 
oliscrvc any of the conditions of his 
rccognirancc, it may issue a warrant for his apprehension. 

(2) An offender, when apprehended on any such warrant, 
shall he brought forthwith Ircforc the Court issuing the warrant, 
and such Court may either remand hitn in ctistody until the ease 
is heard or admit him to hail with a sufficient surety conditioned 
on his appearing for sentence. Such Court may, after hearing 
the ease, pass sentence. 

564. (1) The Court, before directing the release of an 

offender under section 562, siib’Scction (1), 
Condition to abode shall be satisfied that the offender or his 
° surety (if any) has a fi.xcd place of abode 

or regular occupation in the place for which the Court acts or in 
which the offender is likely to live during the period named for 
the observance of the conditions. 

(2) Nothing in this section or in sections 562 and 563 shall 
affect the provisions of section 31 of the Reformatory Schools 
Act, 1897, 

The words "sub-section (I)" has been added by the Repealing and Amending 
Act, Vn of 1924, "This is intended to make it clear that see. 564 (1) docs not relate 
to the release of an offender under sub-sec. (IA> of see. 562” — Casftte of India, 1924, 
Part V, page 59. 

Previously convicted offenders. 

o'" rJ’Sdl , 565. 0) men any person having 

convitted offender. been COnviCtcd — 

(a) by a Court in British India of an offence punishable 

under section 215, section 489A, section 489B, 
section 489C, or section 489D, of the Indian Penal 
Code, or of any offence punishable under Chapter 
XII or Chapter XVII of that Code, with impri- 
sonment of either description for a term of three 
years or upwards, or 

(b) by a Court or Tribunal /« any Indian State acting 

under the general or special authority of the ' 


S' PS 
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Central Government or of the Crown Representa- 
tive of any offence which would, if committed in 
British India, have been punishable under any of 
the aforesaid sections or Chapters of the Indian 
Penal Code with like imprisonment for a like term, 
is again convicted of any offence punishable under any of those 
sections or Chapters with imprisonment for a term of three years 
or upwards by a High Court, Court of Session, Presidency 
Magistrate, District I^Iagistrate, Sub-Divisional ^lagistrate or 
^lagistrate of the first class, * * * such Court or Magistrate 
may, if it or he thinks fit, at the time of passing sentence of 
transportation or imprisonment on such person, also order that 
his resideiice and any change of or absence from such residence 
after release be notified as hereinatfer provided for a term not 
exceeding five years from the date of the expiration of such 
sentence. 

(2) If such conviction is set aside on appeal or otherwise, 
such order shall become void. 

(3) The Provincial Government may make rules to carry 
out the provisions of this section relating to the notification of 
residence or change of or absence from residence by released 
convicts. 

(4) An order under this section may also be made by an 
Appellate Court or by the High Court when exercising its powers 
of revision. 

[(5) Omitted by section 3 of the Criminal Law Amend- 
ment Act. 1939 {Act XXII of 1939).] 

(5) Any person charged with a breach of any such rule may 
be tried by a Magistrate of competent jurisdiction in the district 
in which the place last notified by him as his place of residence 
is situated. 

Change:— This secUon has been almost redrafted by secuon 158 of the Cr. P C. 
Amendment Act, XVIII of 1923 The roam changes introduced are the following 
"FiTstly, it extends the list of offences after a conviction for which a person may be 
required to notify his residence and subsequent changes of residence, secondly, on the 
analogy of sec. 75 of the Penal Code, as amended in 1910, provision has been made for 
previous conviction before tribunals of Native States which exercise their junsdirtion 
under the general or special authority of the Government of India or the Local Govern- 
menti thirdly, all first class Magistrates, m place of those speaally empowered, have 
been authorised to pass orders under Uus secUon; fourthly, the rule-making power has 
been extended to cover the provisions of this section relating to the notification of resi- 
dence, or change of residence, or absence from residence of released convicts, fifthly, the 
punishment of a breach of the rules made under this section has been enhanced; and 
lastly. Courts of Appeal or Rev^SiO^ have been empowered to pass orders under this 
section” — Sfarcwicwt of Objects and Reasons (1914). 

The words “any Indian State acting under the general or spcaaJ authority of the 
Central GotemmenC or of the Crovu Representative" in sub-sec (1) (b) and the 
i words "Provanaal Covcmmenl" in sub-sec (3) of this section have been subsii- 
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tutcd for the ^ords "the territories of any Prince or Slate in India acting ynder the 
general or spcaal authority of the Govcnjor*CcncraI in Council or of any Local Go%'em- 
meni" and "Local Government" respcctKtly by the Go\crnncnl of Inda (Adaptation 
of Indian Laws) Order, 1937. 

Sub-scction (5) of th’S section lias been omitted and sub-section (6) of this section 
has been re-numbered as sub-section (5) by scctlan 3 of the Criminal Law Amendment 
Act. 1939 (Act XXII of 1939). 

1440. Application of section: — This section applies when the accused has 
been t'ftiiously convicted 5 the pass-nj of an order under this section on a first ofitnitr 
is illegal — t\oltap<itantbul KunkammaJ, 1910 M.WA'. 557, 11 CrLJ, 636j Bakhshu, 
A.I R. 1931 Ijh. 675. 35 P.UR. CIS. 1931 Cf.C 1001, 36 Cr.UJ. 392. 153 I C 43i. 

Tins section does not apply where cither the prcv.ous or the subsequent conviction 
i« for an atirmpt to comm't the offence under Chap. XII or XVII of the I. P. Code— 
Ilarnam. 1907 P.R. 17. G CrLJ. 378. 

This scciton does not apply where the accused, upon Uie ribsccviient, coavlcUoa, is 
sentenced to nhi'pp.'nf. An order under this section can be passed only when the 
accused is sentenced to tranipoftation of impitsonment-^FuVttdUya, 35 Bom. 137, 8 
I.C. 623, 11 CrlJ. 691. 12 nom.L.H. 901t Eticaru. 36 CrLJ. 1497, 158 I.C. 991. AI.R. 
1933 Pat. 435. 1935 Cr.C 1106, 16 P.L.T. 5S6. 15 Pat. 4tt Ba Kyaw, A.I.R. 1910 Rang. 
258, 1910 RangLR. 527, 42 Cr.LJ. 81. 191 I.C 117. 

Tliis section docs rot apply where the subvquent conviction is a technical one. 
Where a person is found only technically guilty of theft, it Is absurd to make h’s con- 
viction for such a trill ng olTenee the occasion for a Jong period of police supersislon 
under this section— /ajecAfr, 4 r.L.R. 1914. 15 Cr.LJ. 1S3. 

Wliere the previous conviction of the accused is set aside on appeal, though on 
teclinical grounds the accused cannot be called an old offender and an order of restriction 
cannot be under this section on a subsequent consictiofi— A’ga Po, 3 Rang. 156i 

2C Cr.LJ. 1344, 

Under the old law. this section did not apply where the prcNncius consdetion had 
been in a Natis'c State, even though the law of that State was identical in terms with 
the Ind an Penal Code— C/iatia T<li, 1 N.LR. 137, 2 Cr.LJ. 149 But now this section 
dots apply to such a case. Sec clause (b) which has been newly added. 

Under the old law, a first class Magistrate could not pass orders under this section 
unless he was specially authorised by the Local Government to do so— Z?zno, 8 SL.R. 
310. 16 Cr.LJ. 459. Under llie present law, all first class Magistrates can pass orders 
under this section. 

Previous conviction need not be specified in charge: — An order under 
this section is not such punishment as is meant by the words of section 221. Therefore, 
rhe provisions of sec. 221 (7) do not apply to an order under this section, and sudi an 
order can be legally passed without the previous conviction on which it is based having 
been mentioned in the charge. The omisaon is a mere irregularity cured by section 537 
—JhaSToo. 9 N.LR. 88, 14 CrI-J. 39a 

1441. Notification of residence: — CAange 0 ] residence As long as a man 
retains his residence in the same pbee, his temporary absence from house for a day or 
two does'not require notification. lYhcthcr he retains his residence must alwai*s be a 
question of fact, but provided a man leaves his family and household effects in the house 
in which he was residing, he would ordinarily be considered to reta'n his residence there. 
Where all that was proved was that the accused was absent from the notified residence 
for a single night, held that there was nothing to indicate that the residence itself was 
changed, and it was not necessary that he should notify such temporary absence for a 
single night — Naddi Chcngadu, 40 Mad 789, 18 Cr.LJ. 638. But under the present 
law,- absence from reridence must also be notifici 

Th's section does not provide for an order to restrict the movements of the accused 
and the order of the trial Magistrate, so far as it relates to the restriction of the 
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accused’s residence to a certain speafied area on hh release, is clearly illegal — Po 
Mm V. Emp.. 38 Cr.L J. 722. 168 I C. 1008, 9 RR. 385, A.I.R. 1937 Rang. 164. 

An order requiring the accused to report dunng certain period his change of 
residence to a person named in the order at a fixed place mentioned in the order is not 
contemplated by this section and therefore is irreg-alar — Ba K^aw, A.I R. 1940 Rang. 
258, 1940 Rang.L.R. 527, 42 CrL.J. 81. 191 IC 117. 

14-12. Power of Appellate Court: — Under the old law, it was held that an 
Appellate Court could not pass an order under this section, nherc the original Court 
did not or could not do so — Dim. 8 SLR. 340, 16 CrLJ. 469. But now sub-scction (4) 
gi\es such power to the Appellate Court and to the High Court in revision. 

1443. Punishment: — Under the old law it was held that any person refusing 
or neglecting to comply with the rules made under sub-section (3) was punishable as if 
he had committed an offence under the fiat part (and not second part) of sec. 176, 
I. P. Code— Bliofa. 1 N.LR. 133, 2 CrUJ. 745; Uusem Beg. 31 Mad. 548 

By section 2 of the Cnrmnal Law Amendment Act, 1939 (Act XXII of 1939) 
the words “or, if the notice or information required to be given is required by an 
order passed under sub-scction (1) of section 565 of the Code of Criminal Procedure, 
5 of 1898, with imprisonment of either description for a term which may extend to 
ax months, or with fine which may extend to one thousand rupees, or with both," 
have been added to section 176, I. P. Code. The addition of this clause introduces a 
specific provision for the breach of an order under section 565 (1), Cr P. C, and the 
punishment therefor is altered into one of imprisonment of cither description whereas 
only ^mple imprisonment is mentioned m section 176. 

Rules: — Fof Bengal Rules, see C«i/ G R. & C. 0 , pp. 58—60. For Madras 
Rules, See C. 0 No. 940, dated 15th June, 1904; for Bombay Rules, see Bombay Govt. 
Gaiette, 1900, Part I, p 374; (or Punjab Rules, see Punjab Gazette, 1901. Part I, p 182; 
for Burma Rules , see Burma Gazette, 19C6, Part I, p. 63; for C. P. Rules, see Central 
Provinces Gazette, 1901, Part III, p 87; for Assam Rules, see Assam Gazette, 1902, 
Part n. pp. SO, 81. 
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Act No. XXIfl of 1932. 


Jin Jlct to supplement the Criminal La>o. 

\VnoiEAS hX is expedient to suppWrntnl the Criminal Law and to that end to amend 
Ihe Indian Press (EmcrKcncj* Powers) Aa. 1931, and further to amend temporarily 
the Indian Criminal Law Amendment Act, 1908, for the purposes hereinafter appearinjr 

It is hereby enacted as follows 

Short title, extent, 1. (1) This Act may be called the Criminal Law 
duration and commence- Amendment Act. 1932. 
ment 

(2) It extends to the whole of British India including British Baluchistan and 
the &nihal Parcanas. 

(3) It shall remain in force three years from Its commencemcnL 

(4) The whole of the Act except section 4 and section 7 shall come into force at 
once, and the Provincial Government may, by notification in the ofiirial Carette. direct 
that section 4 or section 7 shall come into force ift any area on such date as may be 
specified in the notification. 

2. ^^■hoever wilfully dissuades or attempts to dissuade the public or any person 

from entering the Military, N’aval, Air or Police sendee of 
D-ssuation from enlist- His Majesty shall be winished with imprisonment for a 
ment term which may extend to one >rar, or with fine, or srith 

both. 

ExetMi^n J.— This prorislon does not extend to comments on or criticisms of the 
poHc>' of Government in connection with the Military'. Naval. Air or Police Krsdcc made 
in fa'th and whhout anv intention to dissuade from enlistment. 

ExefMhn 5.— This prorision does not extend to the case in which advice is riven 
in rood faith for the benefit of the individual to whom it is given or for the benefit of 
any member of his family or of any of his dependams. 

3. \A'hocs‘cr Induces or attempts to Induce any public sersnnt to faH In h*s duty 

-r -j.k -..ki!,. a' such ser\*ani shall be punished with Imnrimnment for a 

puouc which may extend to one year, or with fine, or with 

sen-ants. 

EiNan/rthn — For the numoses of this section, a o-jhlic sen-ant denotes a Public 
sen-ant as defined in section 21 nl the Ind’-an Pena! Code, a sen-ant of a local authority 
or ra-lwav administration, a vilbce ehmiVM.ir. and an f'^nloyee of a public utility 
sen-ice as defined in KCtion 2 of the Trade Disputes Act, 1939, 

4. (1) ^^’hoc^•cr, with intent to harass anv public sen-ant in the d’seharec of his 

■o - ^,\,v,r duties, or to cause him (o terminate his sen-ices or fail in 

Bovwtfing a pub j,jj jutv. refuses to deal with, whether bv 8un»'Iving poods 

servant. or otherwise, or to let on reasonable rent a house usually 

let for hire or land not belne culth-ated land to. or to render anv a*sfomarv service 

on the terms on which vich thines 
from such perwtn or his family such 
be punished with imprisonment for 
ith fine which may extend to five 


>n "public sen-ant” has the «ame 
s the Military, Naval or Air Sen-ice 

14) Ixu Mniii Mwii idKe iueni/aiice ol an ojfence punishahle under fh's section 
unless upon complaint made bv order of or under authority from the Pronneial Govern- 
ment or some officer empowered by the Provindal Government in this behalf. 

5. (1) l^'hoever publishes, circulates or reneats in public anv rasrace from a 

_ newspaper, book or other document conies whereof hsve 

D’ssemmation of con- been declared to be forfeited To His Maie«tv un-’er anv law 

tents of prescribed docu- for the time being in force, shall be punishable with imorison- 

ment. ment for a tenn which may extend to six months, or with 

fine, or^ with both. 

(2' hlo ‘‘hall ta’fc coimiiance of an offence punishabi** under this section 

unles.s the Pro'-moal ^vernment has certified that the passage published, circulated or 
reneated conta-ns in the oomion of the Provindal Government, seditious or other matter 
of the nature referred to in sub-section <1) of section 99A of the Code of Criminal 
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Procedure, 1893. or sub-section (1) of section 4 of the Indian Press (Emergency 
Powers) Act, 1931. 


6, (1) \\’hoever makes, publishes or drailates any statement, rumour or report 

n,«vmiratmn of fiko and which he has no reasonable ground to 

beiicv’e W be true, wth intent to cause or which is likely 
™ ® ^ to cause fear or alarm to the public or to any section of the 

public, or hatred or contempt towards any class ol public servants or any dass of His 
hlajesty's subjects, shall be pumshed with impnsonment which may extend to one year, 
or with fine, or xnth both. 

Explanation . — For the purposes of tlus secUon public servant means a public 
senmit as defined in section 21 of the Indian Pena! Code. 

(2) So long as the section remains m force, clause (b) of section 505 of the 
Indian Penal Code shall be inoperative. 


Molesting 
a person to 
prejudice of 
emDloj-mcnt 
or business. 


7, (1) ^^■hoever — 

(o) with intent to cause any person to abstain from doing or to do any act 
which such person has a right to do or to abstain from doing, obstructs 
or uses Molence to or intimidate sudi person or any member of his 
family or person in his em ... 

person or member or emj 
business or happens to be. • 

or interferes with any pro.^.... ■ - 

of or hinders him In the use thereof, or 
(b) loiters or does any sinular act at or near the place where a person carnes on 
bus ness. thereby 

be deterr 

shall be punished with ith$, or 

with fine which mav ext 

Explanation — Encoi lerance, 

without the commission ........ , offence 

under this section. 

(2) No Court shall take coourance of an offence punishable under this section 
except upon a report in wntinr of facts which constitute such offence made by a police 
officer not below the rank of officer in charge of a police station 

8. (1) ^Vherc any young person under the age of sixteen years is convicted bv any 

..- 4 *. * Court of an offence which, in the opinion of the Court, 

ni* has been committed in furtherance of a movement pre- 

^ judicial to public safety or peace and such >oung person is 

^posed on young per* sentenced to fine, the Court mav order that the fine shall 
be naid bv the parent or guardian of such young person 
as if it had been a fine imposed unon the parent or guardian. 

Explanation —In this section the word "guardian” includes any person who in the 
opinion ol the Covrt, has for the time being the charge of or control over the offender. 


(2) Before making an order under this section the Court shall give the parent or 
guardian an oDPortunitv to appear and be heard, and ro such order shall be made if 
the parent or guard’an satisfies the Court that be has not conduced to the commission 
af the office bv neglecting to control the offender, or that the offence was not com- 
mitted in furtherance of a movement prejudicial to the public safety or peace 

(3) ^Vhe^e a parent or guardian is ordered to pav a fine under th’s section, the 
amount mav he recovered in accordance with the provisions of the Code of Cnmmal 
Procedure. 1898. 

Procedure in offences 9. Notwithstanding an^^thing contained in the Code of 
under the Act Criminal Procedure Code. 1898. — 

(i) no Court infepor to that of a Pres»dcncv Magistrate or Afagistrate of the 
first class shall trv an offence under this Acts 
(n) an offence punishable under section 2. 3. 5, 6 or 7 shall be cognizable by 


(sii) • 4 shall be an offence in which a warrant 

nstance: and 

(in) tu, - j«. 7 shall be non-bailable. 

10 . ( 1 ) . .■ « 
Power of ' , ■ ' , , 

emment to m * w . . ' * 

offences cogn " ' 

non-bailable. . , , . ' ' ' * 

the Code of Criminal Procedure. 1898, shall, while suA nouficatioa rerums be 
deemed to be amended attordingb'.' ’ 
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Act No. XXIII of 1932. 

Jin Jlcl to iupplcmcnt ihe Criminal Law. 


Law and to that end to amend 
and further to amend temporarily 
the purpo$c5 hereinafter appcanngt 


Whoeas it *■ • — 

the Indian Prc« 
the Indian Crimi 

It is hereby ciUi.ilu uS iuuuxS, 

Short title, extent. 1. (1> This Act may be called the Criminal Law 
duration and commence* Amendment Act, 1933. 
ment 

(2) It extends to the whole of British India including British Baluchistan and 
the Sonthal Parcanav 

(3) It shall remain in force three years from its commencement 

(4) The whole of the Act except section 4 and section 7 shall come into force at 
once, and the Pro\incial Government may, by notification in the ofTical Caiette, direct 
that section 4 or section 7 shall come into force In any area on such date as may be 
specified in the notification, 

2. ^^’hoevcr wilfully dissuades or attempts to disniade the public or any person 

from entcrinz the Militar)'. N’ai'aJ, Afr or PoVee service cl 
Dksuation from enlist* His Majesty shall be punished with Imprisonment for a 
merit term whidi may extend to one srar, or with fine, or with 

both. 

ExceMicn i.— -This provision docs not extend to comments on or criticisms of the 
po1ic\* of Gos’emment in connection with the Military. Naval, Air or Police sendee made 
in seed fa-th and without anv Intention to dissuade from enlistment. 

EsrfNhn 2.— This provision docs not extend to the ease in which addee Is eiven 
In rood faith for the benefit of the indts’idual to whom it is civen or for the benefit of 
any member of his family or of any of Ws dependants. 

3. TNliocs'cr Induces or attempts to Induce any publ-c senanl to fa'l In his duty 

« such sen-ant shall be punished with imprisonment for a 
senanK^"”^ extend to one year, or with fine, or rritb 

For the purposes of this section, a mblic sen-ant denotes a nubile 
sen-ant as defined in section 21 of the Indian Penal Code, a sen-ant of a local authority 
or railway administration, a s-ilI.-Tce rhoiiVidar. and an emoloyee of a public utility 
scr\-ice as defined In section 2 of the Trade Disputes Act, 1929. 

4. fl) T\'hoc\-cr, with Intent to harass anv public servant in the d'sehartre of his 
pAvrrtffinw .. tvim;.* dutifs. or to cause him to terminate his sen-ices or fail in 

K, duly, itlo'wi to drat oith. ythtthtr by noolvini: coodi 

• ■’ * *6 rent a house usually 

let for I ■■■■■■■ ■ ■ . ny nistomarv sen-ice 

to sii'-h ' ■ ' • ’ ' ■ ■ ■ on which s'lch thines 

would b ■ • • • - ■ on or his familv sudi 

medical ■ • • . . • ■ yjjj, imprisonment for 

a term ... . . . . , ^^, 2 ^ extend to five 

hundred runees. or with both. 

ExNanation—For the purposes of this section "puhl'c servant” has the same 
mesnln'- ns -n section 3 but includes also a person in the Military, Naval or Air Service 
of His Maicsty. 

f2) No Court shall taVe cognizance of an offence punishable under this section 
unless upon comnlamt made by order of or under authority from the Pro'-indal Govern- 
ment or some officer empowered by the Provnneial Government in this behalf. 

5. (1) Whoever publishes, circulates or reneats in public anv passace from a 

_ . . , newspaper, book or other document conies whereof hive 

D’ssmmation of con- been declared to be forfeited to His Maiestv under anv hw 

tents of prescribed docu- for the time bein? In force, shall be punishable with ircorison- 

ment for a term which may extend to six months, or with 
fine, or with both. 

f2> No Court tl^ll taVe comilrance of an offence punishable under this «ection 
unless the Pro\nncial novernraent has certified that the Passage ptthhshed. cirnilafed or 
repeated contams in roe opinion of the Provincial Government, seditious or other matter 
ol the nature reierrcd to in sub-section (1) of section 99A of the Code of Cnminal 
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Procedure. 1898. or sub-section (1) of section 4 of the Indian Press (Emereencv 
Powers) Act, 1931. ’ 


6. (1) ^\'hoc\er makes, publishes or drculates any statement, rumour or report 

Dissemination of false and which he has no reasonable ground to 

iyjjjoufs_ believe to be true, with intent to cause or which is likely 

to cause fear or alarm to the public or to any section of the 
public, or hatred or contempt towards any class of public ser\"ants or any class of His 
Majesty’s subj'ccts, shall be punished with imprisonment which may extend to one year, 
or with fine, or with both. 

Explanation . — For the purposes of this section public servant means a public 
sei^-ant as defined in section 21 of the Indian Penal Code. 

(2) So long as the section remains in force, clause (b) of section 505 of the 
Indian Penal Code shall be inopcraUte. 


7. (1) ^^'hoevcr — 

(a) with mtent to cause any person to abstain from doing or to do any act 


Molesting 
a person to 
prejudice of 
emoloMnent 
or bu^ess. 


(&) 


thereby 


iths, or 


shall be punish 
■with fine which 

EzPlanaliot lerance, 

without the cor . offence 

under this section. 

(2) No Court shall take cognizance of an offence punishable under this section 
e«eot upon a report In wntine of facts which constitute rich offence made by a police 
officer not below the rank of officer m charge of a police station 

8. (1) ^^’hefe any young person under the age of sixteen >-ears is convicted bv any 
Power trt nrd.r Court of an offence which, in the opinion of the Court, 

or Sardian has been committed m furtherance of a movement pre- 

imu^d m vn,fn/ judioal to public safelv or peace and such young person is 

posea on >oung per- sentenced to fine, the Court mav order that the fine shall 

; ^ be naid bv the oarent or guardian of such joung person 

as if it had been a fine imposed unon the oarent or guardian. 

Explanation In this section the word "guardian* includes any person who. in the 

opinion of the Court, has for the time being the charge of or control over the offender. 

(2) Before making an order under this section the Court shall give the parent or 

Pwrd'an an opportuniU • • • > i ' ■ ■ ■ ■ be made if 

the parent or guard-an ' commission 

of_ the offence bv neglec com- 

furtherance of » , . c j .k 

(3) tVhere a parent or guardian is ordered to pav a fine under th-s secPon, the 
amount mav he recovered in accordance with the provisions of the Code of Cnimnal 
Procedure, 1898. 

Procedure in offences 9 Notwithstanding an\-t>*ing contained in the Code of 
Under the Act Cnminal Procedure Code. 1898.— 

(0 no Court inferior to that of a Preridenev Magistrate or Magistrate of the 
first class shall trv an offence under this Act; _ . u 

(»") an offence punishable under section 2, 3, 5, 6 or 7 shall be cognizable by 

(in) an offence punishable under section ^ shall be an offence in which a warrant 

, shall ordinarlv issue in the first instance; and 

(n^) an offence punishable under section 7 shall be non-bailable. 

10. (1) The Provincial Cover 

Power of f^cal Cov- . 

figment to make certain 

®J®"f«,_j;o?nizable and • 


non-bailable. 

ts. c- j of Cm 

® Cnminal Procedure. 18.^ j 


j,. c,nminai Procedure. 

*tnicd to be amended accoringly. 
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(2) The Pronncial Covcmment may, in Uic like manner and subject to the like 
conditions, and with the like effect, deebre that an offence puniihable under section 183 
or section 506 of the Indian Penal Code shall be non-ba.bole. 

11—13. {Amtndmenti of Cttminal Law Amtt\dment Atl. XIV cf J90S). ■ 
14 — 10, (Amendmcntt oj Indian Pttss £mfr|r«c^ Powets Ael, XXIll oj 1931). 

Cessation of effect of 17, On tlic comnencenent of this Act section 62 of 
section 62, Ord.nancc X the Special Powers Ordinance, 1932, shall cease to have 
of 1932. effect. 


18. Anjthing done or any proceedings commenced in pursuance of the provisions 

Cliapier VI of the Spcc.al Powers Ordinance, 1932, shall 
conmcncemenl of this Act. be deemed to have 
V ^ricno done or to have been contmenced in pursua.ncc of the 

der Ordinance \ ot 1932. p, pi Ihe Ind.an Cnninel . Lew 

Amendment Act, 1908, as amended by this Act, and shall have effect as if this Act 
was already in force when s-jcli thing w^s done or wch proceedings were com.T.cnccd. 

19. Anjihing done or any proceedings commenced in pursuance of the provisions 

Adoption and conlinu* o( the Indan Press (Emergen^* Powers) Act, 1931, as 

ance of action taken un- amended by section 77 of the Special I'owers Ordinance, 

dcr Act XXIII of 1931 1932. shall, upon the commencement of this Act. be deemed 

as amended by Ordinance to have been done or to nave been commenced in pursuance 

X of 1932. of the corresponding provisions of the Indian Press 

(Emergenej- Powers) Act, 1931, as amended by this Act. and shall have effect as if 
th's Act was already in force when such thing was done or sudi proceedings were 
commenced. 

20. Any person accused of the commission of an offence punishable under sec. 24, 

T.'.i ..f 23. 26. 28. 67 or 70. or by reason of the provisions of 

Ojaptcr VI of the Special Powers Ordnance, 1932. nay, 
V 5r notwithstanding Ihe expiry of the said Ordinance, be ired 
1 MO ^ ® pun'shed as If such offence were an offence punishable 

under or by reason of the corresponding enactment of this 
Act, and as if this Act had been In force at the time of such commiss'om and any trial 
of any such offence begun but not completed at the expiry of the Special Powers 
Ordinance. 1932. may be continued and completed as if it had been begun a'tcr the 
passing of this Act : 

Provided that no trial of an offence punishable under section 67 or 70 of the sad 
Ord-nance shall be begun, continued or completed in any area in which section 4 or 
section 7, as the case may be. is not in force. 


STATEMENT OF OBJECTS AND REASONS. 

• The Civil D'Sobcdicnce movement has made it necesjary to supplement the crmlnal 
law by means of certain Ord nances promulgated by the Governor-General in exercise 
of his powers under section 72 of the Government of India Act. The Special Powers 
Ord nance, which combines powers taken by the earlier Ordinances, exp'res on the 
29th December, 1932, Though the Ordinances have enabled Local Government and 
their officers to control the movement, its organisers have not yet abandoned their 
attempt to paralyse Government and to coerce law-abiding citizens. T^c experience 
of the last two years and of previous movements on the same lines shows that, in the 
absence of certam of the powers at present existing, it is no d fficult matter to stan or 
revive such subversive movements. The conditions prevailing at present as a result 
of the measures taken by the Government of Ind a and LovXil Governments are such as 
to render it necessary to assume for the whole of British Ind’a all the powers conferred 
by the Soecial Powers Ordinance now in torce. and it is honed that the powers conferred 
bv Chanter !!_ (Emergency Powers), Chapter IV (Soeaal ^urts) and Chapter V 
fSnecial provisions against instigation to the illegal refusal 'of the payment of certain 
Tabtlifcs) will only be needed in certain provinces. It is, therefore, intended by this 
Bill to take only those powers which a general review of the situation shows are 
required for the whole of Ind a. and to leave it to Local Governments to suoplement 
these nrovisions by means of local legislation in order tO meet local or emergent conditions. 

The present B II reproduces in the form of amendments to Acts already on the 
S‘atute-Book certain provisions of the Spedal Powers Ordinance (X of 1932) and 
includes — 

(a) provisions against associations daneerous to the public peace, 

, (f>) provns-ons against certain forms of intim’dation, 

(e) provisions to secure greater omtrol over the Press. 

. . {Gazelle of India. 1932, Part V. pp. 206-207.) 



SCHEDULES. 


SCHEDULE I. 

ENACTMENTS REPEALED. 

(Repeated by Ike Amending and Repealins Act X of 1914.) 


OBenccs under the following Sees, of the I. P. C., may be tried by any Magistrate : — 


L40, 143, 144, 145, 147, 151, 153, 160, 170, 171, 172, 174, 277, 278, 279, 285, 286, 289, 
290, 294-A. 323, 331, 336, 311, 352, 356. 357, 358, 374, 379, 380, 403, 426, 447, 448, 451, 
504, 5ia 


Ogcnces under the following Sees, of the /. P. C, may be tried by First or Second- 
class Magistrates 135, 136, 137, 138, 1S4, ISS, 156. »157, 158, 165, 166, 173, 175, 
176, 177, 178, 179, 180, 182, 183, 184, 185, 186, 187, 188, 189. 190, 202, 203, 206, 207, 217, 
221.A, 241, 234, 259, 261, 262, 264, 265, 266, 267, 269. 270, 271, 272, 273, 274, 275, 
276, 280, 282, 253, 284, 287, 288. 291, 295, 296, 297, 298, 309, 324, 325, 335, 337, 338, 

342. 343, 353, 334, 355, 381, 384. 385, 404, 405, 406, 408, 411, 414, 417, 418, 419, 421, 

422, 423, 424, 427, 428, 429, 430, 431. 432. 434, 451, 452, 453, 454, 456, 457, 461, 462, 

482, 483, 486. 487, 488, 489, 490, 491, 492, 498, 508. 


OSences under the following Secs, of the I P C, to be tried by First class MagU- 
trales only .— 124.A, 129, 133, 148. 152, 153-A. 161. 162. 163, 164. 167, 168, 169, 171-E, 
171-F, 171-G, 171-H. 17M. 181, 193. 196, 197, 198. 199, 200, 201-A, 204. 205, 208, 
209, 210, 211, 212, 213*A. 214-A, 215, 216, 221, 222-A, 223, 224, 225, 229, 233, 235, 237, 
239, 240, 242, 243, 246, 247. 248, 249, 250, 251, 252. 253, 263, 292, 293, 304-A, 317, 
318, 326, 332, 344. 345. 346. 347. 348. 363, 365, 368, 369, 372, 373, 377, 382, 392, 393 
394, 401, 407, 409, 420, 435. 440. 455. 458. 465, 468, 469, 477-A. 484. 485, 494, 497, 
500, 501, 502, 505. 506, 507, 509. 


Ogences under the following Secs, of the J. P C.. are exclusively triable by the 
Court of Session : — 121 to 124, 125 to 128, 130, 131, 132, 134, 194, 195, 201 211 
(partly), 213. 214, 218 to 221. 222. 226. 231, 232, 234, 235 (if (Jueen’s Coin) ’236 
238, 244, 245, 255, 256 to 258, 302 to 304, 305 to 308. 310 to 316, 327 to 331 333’ 2R4 
366-A. 366-B, 367, 370, 376, 386 to 391, 395 to 400, 402, 412, 413, 433, 436 to 439* 4io' 
450, 459, 460, 466, 467, 471 (partly), 472 to 477. 489-A to 489-D, 492. 493, 495' 495' 
511 (partly). ’ ' 


ogenees under the following Sees of the I P Code to be tried as warrant 
115-136, 144-148, 152, 153, 153-A. 159. 161-170. 177, 181, 

229—267, 270, 281. 295—333. 3^. 338, 342—348. 353—357, 363—424 427-1440^?^’ 
489, 493-509, 511. - 


ogcnces under the following Sees, of the J. P. Corf* ig jg . 
137—143, 151, 153-158. 160. 171-180. 182—188, 202, 225-8 228 
232-294-A. 334. 336, 337. 341, 352, 358, 426. 447. 490-452; 5 jq,' 


<u summons eases : 

263-A, 269, 271—280. 


ogcnces under the following Sees, of the 1. P. Code are to h. 
nelimes as summons cases : — 153-177, 225. * 

ogenees under the following Sees, of the /. P. Code ® 


os warrant eases. 


137, 15!. 155, 156, 171-G, 171-H. 171-1, 263-A^ KB, 

‘“W, ^^4.^ partly. 
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115 Abetment of an offence punishable Do. . Do. . NotB , Do. . Imp. c. d. for 7 years, 
with death or transportation for life, and fine; 

if the o^ence be not committed in 
consequence of the abetment. 

If an act which causes harm be done Do. . Do. . Do. . Do. » Imp. c. d. for 14 years. 
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CHAPTER V-A^OP CRIMINAL CONSPIRACY. 
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138 Abetment of act of insubordination Cog. . Warrant Bailable. Not Com. Imp. e. A for 6 months, P. Mag . or Mag. 1 st 
by an officer, soldier, sailor or air- or fine, or both. or 2 nd class, 

man, if the offence be committed 
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inserted by Mc. 4 ot the Cnminal Uw Amendment Act. 1939 (Act XXII ol 1939 ).' 
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3 jcars class. 

\ n punl^hable with imprisonment for Do Do . Da . Do, ♦ .... . Any Mag. 

less than one jear, or with fine 



SCHEDULE HI. 


(See section 3S.) 

Ordinary Powers op PRm'iNCJAL Magistrates 
I. — OrdinaTy Potvejs of a Magistrate of the Third Class. 

(1) Power to arrest or direct the arrest of, and to commit to custody, a person 

committing an offence in his presence, S. 64 

(2) Power to arrest, or direct the arrest in his presence ol, an offender, S. 65. 

(3) Power to endorse a warrant, or to order the removal of an accused person arrested 

under a warrant, Ss. 83, 84 and 86. 

(4) Power to issue proclamation in cases judicially before him, S. 87. 

(5) Power to attach and sell property and to dispose of claims to attached properly 

in cases judicially before him, S 88, 

(6) Power to restore attached property, S. 89 

(7) Power to require search to be made for letters and telegrams, S 95. 

(8) Power to issue search warrant, S. 96. 

(9) Power to endorse a search warrant and order delivery of thing found, S. 99. 

(10) Power to command unlawful assembly to disperse, S. 127. 

(11) Power to use civil force to disperse unlawful assembly, S 128. 

(12) Power to require military force to be used to disperse unlawful assembly, S 130. 

(13) •••••• 

(14) Power to authorise detention, not being detention in the custody of the PoUee 

o! a person daring a police investigation, S 367. 

(14A) Power to postpone issue of process and inquire into ease himself, S. 202. 

(15) Power to detain an offender found in Court, S. 351. 

(16) 

(17) Power to apply to District Afagistratc to issue commission for examination of 

witness, S. 506 (2). 

(18) Power to recover forfeited bond for appearance before Magistrate’s Court, S. 514; 

and to tequitV fresh security, S. 514A. 

(18A) Power to make order as to custody and disposal of property pending inquiry or 
trial, S. 516A. 

(19) Power to make order as to disposal of property, S 517. 

(20) Power to sell • • • property of a suspected character, S. 525. 

(21) Power to require affidavit in support of applkation, S. 539A. 

(22) Power to make local inspection, S 539B. 

— Ordinary Powers of a Magistrate of the Second Class. 

(1) The ordinary powers of a Ma^strate of the third class 

(2) Power to order the police to investigate an offence in cases in which the Magis- 

trate has jurisdiction to try or commit for trial, S 155. 

(3) Power to postpone issue of process and to inquire into a case or direct investiga- 

tion, S. 202. 

(4) • 

in . — Ordinary Powers of a Magistrate of the First Class. 

(1) The ordinary powere of a Magistrate of the second class 

(2) Power to issue search-warrant otherwise than in course of an inquiry, S 98 

(3) Power to issue search-warrant for 'discovery of persons wrongfully conPned, S. 100. 

(4) Power to require security to keep the peace, S. 107. 
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(5) Power to require security for good behaviour, S. 109. 

(6) Power to discharge sureties, S. 126A, 

(6A) Power to make orders as to local mtkances, S. 133. 

(7) Power to make orders, etc, in possession cases, Ss. 145, 146 and 147. 

(7A) Power to record statements and confessions during a police investigation, S. 164. 
(7AA) Power to authanse detention of a person in the custody of the Police during a 
police investigation, S 167. 

(7B) Potver to hold inquests, S. 174. 

(8) Power to commit for trial, S 206. 

(9) Power to stop proceedings when no complaint, S. 249. 

(9A) Power to tender pardon to accomplice during inquiry into case by himself, S. 337. 

(10) Power to make orders of maintenance, Ss. 488 and 489. 

(11) Power to take evndcnce on commission, S. 503. 

(12) Power to recover penalty on forfeited bond, S. 514. 

( 12A) Power to require fresh security, S 5UA- 

(12B) Power to recall ease made over by him to another Magistrate, S. 528(4). 

(13) Power to make order as to first offenders, S. 562, 

(14) Power to order released convicts to notify residence, S. 565. 

IV. — Ordinary Powers of a Sub-divisional Magisltale appointed under S. 13. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, S. 78 

(3) Power to require security for good behaviour, S 110. 

(4) • 

(5) Power to make orders prohibiting repetitions of nuisances, S 143 

(6) Power to make orders under S 144 

(7) Power to depute Subordinate Magistrate to make local inquiry, S 143 

(8) Power to order police investigation into cognizable cases, S 156 

(9) Power to receive report of poUcc-ofiiccf and pass order, S 173 

( 10 ) •••••• 

(11) Power to issue process for person within local Jurisdiction who has committed 

an offence outside the local jurisdiction, S 186 

(12) Power to entertain complaints. S 190 

(13) Power to receive police-reports, S 190. 

('4> Power to entertain cases without compfaint, S 190 

(15) Power to transfer cases to a Subordinate Magistrate, S 192 

(16) Power to pass sentence on proceedings recorded by a subordinate Magistrate, 

S 349 

(17) Power to forward record of infenor Ckiurt to Distnct Magistrate, S 435(2) 

(18) Power to sell property alleged or suspected to have been stolen, etc. S 524. 

(19) Power to withdraw cases other than appeals and to try or refer them for tnal, 

S. 528 

( 20 ) •••••• 

V — Ordinary Powers of a District Magistrate 

(1) The ordinary powers of a Sub-Divisional Magistrate 
(lA) Power to try juvenile oOenders. S 29B 

(2) Power to require deliscry of letters, telegrams, etc, 5 95 

(3) Power to issue search-warrants for documents in custody of postal or telegraph 

authority, S. 95 

(4) Power to require security for good bdiasiour in case of scAtion. S. lOS. 

(5) Power to discharge persons bound to keep the peace or to be of good behaviour, 

S. 124. 
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(6A) Power to order preliminary investigation by poUce-officer not below the rank of 
Inspector in certain cases, S. 196B. 

(7) Power to try summarily, S. 260. 

(7A) Power to tender pardon to accomplice at any stage of a case, S. 337. 

(8) Power to quash convictions in certrun cases, S 350. 

(9) Power to hear appeals from orders requiring security for keeping the peace or 

good behaviour, S. 406. 

(9A) Power to hear appeals from orders of Magistrates refusing to accept or rejecting 
sureties, S. 406A. 

(10) Power to hear or refer appeals from convictions by Magistrates of the second and 

third classes, S. 407. 

(11) Power to call for records, S 435. 

(12) Power to order inquiry into complaint dismissed or case of accused discharged, 

S. 436. 

(13) Power to order commitment, S. 437. 

(14) Power to report case to High Court, S 438 

(15) ...*•• 

(16) • * ■ . 

(17) Power to appoint person to be public prosecutor in particular case, S 492(2). 

(18) Power to issue commission for examination of witness, Ss 503, 506. 

09) Power to hear appeals from or revise orders passed under Ss 514, 515. 

(20) Power to compel restoration of abducted female, S. 552.' 


SCHEDULE IV. 
(See sections 37 and 38 ) 


Additional Powers with which Provincial Magistrates may be invested. 


By the Local 
Government. 


Powers with 
WHICH a Magis- 
trate OP THE 
FIRST CLASS MAY 
BE INVESTED. 


By the District 
Magistrate. 


(1) Power to require security for good 

behaviour in case of sedition, 
S. 108. 

(2) Power to require security for good 

behaviour, S llO 


Power to make orders prohibiting 
repetitions of nuisances, S. 143. 
Power to make orders under S 144. 


(7) Power to issue process for person 

within local jurisdiction who has 
committed an offence outside local 
jurisdiction, S 186. 

(8) Power to take cognizance of offences 

upon complaints, S. 190 

(9) Power to take cognizance of offences 

upon Police reports, S. 190. 

(10) Power to take cognizance of offences 

without complaint, S 190 

(11) Power to try summarily, S 260 

(12) Power to hear appeals from convic- 

tions by Magistrates of the second 
and third classes, S. 407. 

(13) Power to sell property alleged or 

suspected to have been stolen, etc., 
S 524. 


(15) Power to try cases under S. 124A of 
the Indian Penal Code. 

(1) Power to make orders prohibiting 

repetitions of nuisances, S. 143. 

(2) Power to make orders under S 144. 
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Powers WITH 
WHICH A Magis- 
trate OF THE 
FIRST CLASS MAY 
BE IN^'ESTED. 


Powers WITH 
whichaMacis- 

TRATBOFTHB 
SECOND CLASS 
MAY BE IN- 
NESTED. 


Powers with 
WHICH A Magis- 
trate OF THE 
THIRD CLASS MAY 
BE INNESTEO. 


J By THE District 
I Magistrate. 


I (4) Power to take cognizance of offences 
I upon complaint, S. 190. 

4 (5) Power to take cognizance of offences 
I upon poIice-reports, S 190. 

L (6) Power to transfer cases, S. 192. 


fBY theLocal 
• Government. 


By THE District 
Magistrate. 


(2) Power to make orders prohibiting 

repetitions of nuisances, S 143. 

(3) Power to make orders under S. 143. 

(за) Power to record statements and con- 

fessions during a police investiga- 
tion, S 164. 

(зб) Power to authorise detention of a 

person tn the custody of the police 
during a police investigation, S 167. 
■» (4) Power to hold inquests, S. 174. 

(5) Power to take cognizance of offences 

upon complaint, S. 190. 

(6) Power to t^e cognizance of offences 

upon police-reports, S. 190 

(7) Power to take cognizance of offences 

without complaint, S. 190. 

(8) Power to commit for trial, S. 206. 

(9) Power to make orders as to first 

offenders, S. 562. 

■ (1) Power to make orders prohibiting 
repetitions of nuisances, S. 143 

(2) Power to make orders under S. 144. 

(3) Power to hold inquests, S. 174. 

(4) Power to take cognizance of offences 

upon complaint, S. 190. 

(5) Power to take cognizance of offences 

upon police-reports, S. 190 


By the Local 
Government 


J (I) Power to make orders prohibiting 
repetitions of nuisances, S. 143. 

(2) • 

(3) Power to hold inquests. S 174. 

(4) Power to take cognizance of offences 

upon complaint. S 190. 

(5) Power to take cognizance of offences 

upon pobce-reports. S. 190. 

I (6) * 


r 

I By THE District 
4 Magistrate. 


(1) Power^to make orders prohibiting 

repetitions of nuisances, S. 143 

(2) • 

(3) Power to hold inquests, S. 174. 

(4) Power to take cognizance of offences 

upon complaint, S 190 

(5) Power to take cognizance of offences 

upon police-reports, S 190. 


Powers with 

WHICH A SUD- 

DivisioNAL Magis- 
trate MAY BE 
invested. 


I By THE Local 
•( Government 


Power to call for records, S. 435 
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SCHEDULE V. 

The form of bonds given in this schedule need not be lavishly followed. They can 
be adapted to meet the facts of the particular case — Vithaldas, 33 Cr.LJ. 628, 138 I.C. 
512. 34 Bom L R. 584. 56 Bom. 220, A.LR. 1932 Bom. 290, 1932 Cr.C. 402, Ind. Rul. 
1932 Bom. 386. 

{See section 555.) 

FORMS. 

I.— Summons to an Accused Person. 

(See section 68.) 

To of 

Whereas your attendance is necessary to answer to a charge of (state shortly the 
offence charged) you are hereby reQutred to appear in person (or by pleader as the case 
may be) before the (Magistrate) 

of , on the 

day of . Herein (ail not. 

Dated this day of 19 

(Seal.) (Signature.) 


II.— Warrant! OF Arrest. 

(Sec section 75.) 

To (name and designation of the person or persons tvho is or are to execute 
the warrant.) 

Whereas of stands charged with the offence of 

(state the offence), you are hereby directed to arrest the said 

and to produce him before me. Herein fail not. i 
Dated this day ol 19 . 

(Seal.) (Signature.) 

(See section 76.) 

This warrant may be endorsed as follows 

If the said shall give bail himself in the sum of 

'vith one surety in the sum of (or two sureties each in the sum of 

) to attend before me on the day of and to 

Continue so to attend until otherwise directed by me, he may be released. 

Dated this day of 19 

(Seal ) . (S»gKBr«re.) 

III. — Bond and bail-bond ArrfeR arrest under a warrant. 

(See section 85 ) i 

I (name), of being brought before the District Magistrate 

of (or as the case may be) under a warrant issued to compel my 

appearance to answer to the tharge of | do hereby bind myself to 

attend in the Court of on the day of 

riext, to answer to the said charge and to continue so to^ attend until otherwise directed 
by the Court; and, in case of my making default herein, I bind myself to forfeit, to 
Her blajesty the Queen, Empress of India, the sum of rupees 

Dated this day of 19 

' ’ (Signature.) 

I do hereby declare mvself surety for the above-named i of 

that he sbdl attend before in the Court of 

on the . day of ne.xt to answer 

to the charge on which he has been arrested, and shall continue so to attend until 
otherwise directed by the Court; and in case of his midcing default therein, I bind myself 
to forfeit to Her Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of 19 

! , (Signature.) 

IV.— Proclamation requiring the APPn.»a.wcE of a person Accused 
(See section 87.) 

• •'.ft ... , address] 

nal Code, and it has 
j , id (name) cannot be 
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found, and \^hereas it has been shown to my satisfaction that the said (name) has 
absconded (or is conceahng himself to avtnd the service of the said warrant) . 

Proclamation is hereby made that the stud of 

IS required to appear at (place) before this Court (or before me) to answer the said 
complaint on the day of 

Dated this day of 19 . . 

(Seal.) (Signature.) 


V.— Proclamation requiring the attendance of a witness 
(See section 87.) 

Whereas complaint has been made before me that (name, deseriplion and address) 
has committed (or is suspected to have committed) the offence of (mention the offence 
concisely) and a warrant has been issued to compel the attendance of (name, description 
and address of the utlness) before this Court to be eicamined touching the matter of the 
said complaint; and whereas it has been returned to the said warrant that the said 
(name of leitness) cannot be served, and it has been ^owm to my satisfaction that he 
has absconded (or is concealing himself to avoid the service of the said warrant) : 

Proclamation is hereby made that the said (name) is required to appear at (place) 
before the Court of on (he day of 

next at o'clock to be examined touching the offence 

complained of. 

Dated this day of 19 . 

(Seal.) (Signature.) 


VI.-^RDER OF ATTACHMENT TO COMPEL THE ATTENDANCE OF A WITNESS. 

(See section 88.) 

To the Policfrofficer in charge of the Police-station at 

Whereas a warrant has been duly issued to compel the attendance of (name, 
description and address) to testify concerning a complaint pending before this Court, 
and It has been returned to the said warrant that it cannot be ser%'ed; and whereas it 
has been shown to my satisfaction that he has absconded (or is concealing himself to 
avoid the service of the said warrant); and thereupon a Proclamation has been or is 
being duly issued and pubbshed requiring the said to appear and 

give evidence at the time and place mentioned therein ( * * ) 

This is to authorize and require you to attach by seizure the moveable property 
belonging to the said _ to the value of rupees which 

you may find within the District of and to hold the said property 

under attachment pending the further order of this Court, and to return this warrant with 
an endorsement certifjnng the maimer of its execution. 

Dated this day of 19 

(Sfol) (Signature) 


Order op attachment to compel the appearance of a person accused. 
(See section 88 ) 


To (name and designation of the person or persons who is or are to execute 
the uarrant ) 

Whereas complaint has been made before me that (name, description and address) 
has committed (or is suspected to have committed) the offence of 
punishable under section of the Indian Penal Code, and it has been 

■ said (name) cannot be found; 
.. he said (name) has absconded 

, aid warrant) and thereupon a 

■ ublished rcquinng the said to 

appear to answer the said charge within dajs; and whereas the 

said IS possessed of the following property other than land 

paving revenue to Government in the village (or toun) of in the 

District of fK., and an order has been made 

for the attachment thereof: 

You are hereby required to attach the said property bv seizure, and to hold the 
same under attachment pending the further ord^ of this Court, and to return this 
warrant witli an endorsement certifjnng the manner of its execution. 

Dated this day of 19 

(Scof.) 


(Sifns/uxf.) 



48 


THE CODE OF CRIMINAL PROCEDURE 


ISai. V. 


Order authorising an attachment by the Deputy Commissioner as CouxaoR. 

(See sfctian 88.) 

To the Deputy Commissioner of the District of • • . % 

Whereas complaint has been made before me that (name, description, ana aaaress) 
has committed (or is suspected to ha\*e committed) the offence of 
punishable under section of the Indian Penal C^e, and it has been 

relumed to a \rarrant of arrest thereupon issued that the said (name) cannot be founds 
and whereas it has been shown to my satisfaction that the said (name) has absconded 
(or is concealins himself to a%*oid tne ser\*ice of the said warrant) thereupon a 
Proclamation has been or is being duly issued and published requiring the said to 
to appear to answer the said charge within 

days I • * • 1 and whereas the said is possessed of 

certain land pajnng rc^'£nue to (Jm^emment in the snllage (or feirn) of m 

the district of . j. j 

You are hereby authorired and requested to cause the said land to be attaoi^ 
and to be held under attachment pending the furtha- order of this Court, and to certify 
without delay what jtra may ha%'e done in pursuance of the order. 

Dated this day of 19 . 

(Seal.) (Signa/ure.) 


\TI— Warr-ant in the first instance to bring it a witness. 

(See section BO.) 

To (name and dejigna/ion o/ the Pofice-o^cer or ether persen or persons leho 
is or ore to execute the tcerront.) 

Whereas complaint has been made before me that 

has (or is suspected to have) committed the offence of (tnmtwn 
ffce oflenee eoneistiy), and it appears likely that (name, end descriptien ej irifncsy can 
give evidence concerning the said complamt; and whereas I have good jnd suiaaeBt 
reason to bclieA-e that he will not attend as a witness on the bearing ol the said eooplaait 
unless compelled to do so; 

This is to authoriie and require jou to arrest the said insnt) and on the 
day of to bring him before this Court, to be examined touching the 

offence complained of. 

Given under my hand and the seal of the Court, this 
of 19 , 

(Sfflf.) (Si'gRatifrc.) 


Yin — WarR-ANT to search after information of .a p.aiticuuar offence. 
(See srctiort 95.) 

To (name and designation of the Police-oSieer or effcfr person or persons trfco 
is or are to execute the iceTrent.) 

\N HEKE.AS information has tr— 4 ■ i, r ^ , -f ♦ 

commisrion (or suspected comm - ■ 


■ , . • to search for the said (Ti/ tting specified) in 

' j ' J’ .Aorrti/ to irhiek the sferei is to be eonnned} 

ana »l lound. to produce the same forthwiUr before this Court, retumme that warrant, 
with an endorsement certif>xns what yon have dnr» under it. immed.atelv upon its 
e.xecution. 

Gi\tn under my hand and the seal of the Court thi-s 
19 . ' 

(S«J,) (SipnaSure.) 


IN.— W.AKR.ANT TO SSASai SUSTECTTO PL-ACE OF DSTOSIT. 

(See sfrjreit 98.) 

To (name CBrf dcsigraticn of e roKco^r^ett cK're Tfce rant eJ e ccnstchU). . 
W HERE^ mfoTOatJon has been laid befw iss. and on due ircuiiv thertupoa bad 


I ha\T b«n led to belicA-e that the (deserti'e the er otkrT’karef'is used as a 
for the deposit (or salt) of stolen property (or »f for ti:‘ * — 


^ ^ ^ . - . . - . ,i.'kfr of tkf other purposes 

expressed m (he section, state the pttrpos* h% tke trenij of fkc serfL«)s 
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This is to authonze and require yoa to enter the said house (or other place) with 
such assistance as shall be required and to use, if necessary, reasonable force for that 
purpose, and to search every part of the said house (or other place, or tf the search 
IS to be confined to a part, specify the part clearly) and to seize and take possession of 
' ' I ' ■ • ' ' ■ as the case 

id materials 
documents,, 
> be)\, and 

, n possession 

....u., >^vne under it, 

Given under my hand and the seal of the Court, this day 

of 19 

(Sea/.) ' (Si£«a/Mre.) 


X. — Bond to keep the raACE. 

• (See section 107.) 

Whereas I (name), inhabitant of (place) have been called upon to enter into a 

in Vpon t»i*i fnr ihr. fPTm nt Ar ..»/./ completion of the inquhy 

or do any act that may 

. , . * • - or until the completion of 

the said inquiry; and in case of my making default therein, I hereby bmd myself to 
forfeit to Her Majesty the Queen. Empress of India, the sum of rupees . 

Dated this day of 19 . 

(SisnaluK.’) 


XI.— Bond for Good Bbjiavtour. 

(See section 108, 109 and 110) 

Whereas I (name), inhabitant of (place), have been called upon to enter into a 
bond to be of good behaviour to Her Majesty the Queen, Empress of India, and to all 
Her subjects for the term of (stale the petioa) or until ike completion of the inquiry in 
the matter of now pending in the Court of I hereby bind myself 

to be of good behaviour to Her Majesty and to all Her subjects dunng the said term or 
until the completion of the said inquiry, and, in case of my making default therein, 1 
bind myself to forfeit to Her Majesty the sum of rupees 

Dated this day of 19 

(Signature } 

, (Where a bond with sureties is to be executed, add), — Vfe do hereby declare ourselves 
that he will be of good bchavuour to Her 
• ■ . and to aU Her subjects dunng the said term or 

and in case of lus makmg default theran, \ie 
forfeit to Her Majesty the sum of rupees 
Dated' this’ ' day of 19 

(Signature.) 


XII. — Summons on information or a Probable Breach of the Peace. 

(Sre 5rcri0R 114 ) 

To of 

Whereas it has been made to appear to me by credible information that (stale the 
substance of the infortnatwii) , and that you are likely to commit a breach of the peace 
(or by which act a breach of the peace will probably be occasioned), you are hereby 
required to attend in person (or by a duly authorized agent) at tiie Office of the 
Magistrate of on the day of 19 

at ten o'clock in the forenoon to show cause why yoa should not be required to enter 
into a bond for rupees (when, sureties arc required, add— and aljo to 

give security by the bond of one (or two, as the case may be) surety' (or sureties) in the 
sum of rupees (each tf more than o«c) J that \ou will keep the peace for the term of 

Gi\cn under my hand and the seal of the Court, tius day 

of 19 • 

(Sea/.) (Signature.) 


Cr. S. 4. 
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XIII.— Warrant of Commitment on Failure to find Security to keep 
THE Peace. 

(See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and address) appeared before me in person (or by his authorised 
agent) on the_ day of in obedience to a summons 

ciling upon him to show cause why he ^ould not enter into a bond for rupees 
with one surety (or a bond with two sureties eadi in rupees ) 

that he, the said (name) would keep the peace for the period of 
months; and whereas an order was then made requiring the said (name) to enter into 
and find such security (state the security ordered when it differs from that mentioned 
in the summons), and he has failed to comply with the said order; 

This is to authorise and require you, the said Superintendent (or Keeper), to 
receive the said (name) into jour custody, together with this warrant and him safely 
to keep in the said Jail for the said period of (term of mprisonment) unless he shall in 
the meantime be lawfully ordered to be released, and to return this warrant with an 
endorsement certifying the manner of its execution. 

Given under my hand and the seal of the (^rt, this , day 

of 19 . 

(Seal.) (Signature.) 


XIV.— Warrant of Commitment on Failure to find Security for Good 
Behaviour. 

(See section 123.) 

Whereas it has been made to appear to me that (name and description) has been 
and is lurking within the distria of having no-estenrible means of 

subsistence (or, that he is unable to give any satisfactory account of himself); 

Of 

Whereas evidence of the general character of (name and description) has been 
adduced before me and recorded, from which it appears that he is an habitual robber (or 
housebreaker, etc., as the ease may be) ; 

And whereas an order has been recorded stating the same and requiring the said 
(name) to furnish security tor his good behaviour for the term of (sfflte the period) by 
entering into a bond with one surety (or two or more sureties, as the case may be) 
himself for rupees , and the said surety (or each of the said sureties) 

for rupees , and the said (name) has failed to comply with the 

said order and for such default has been adjudged imprisonment for (state the term) 
unless the said security be sooner furnished; 

' ' you, tile said Superintendent (or Keeper) to receive 

together with this warrant and bun safely to keep 
I of (term of imprisonment) unless 'he shall in the 
be released, and to return this warrant, with an 
of its execution. 

< seal of the Court, this day 

of 19 , 

(Seal.) . (Signature.) 


XV. — Warrant to discharge a Person imprisoned on Failure to give Security. 

(See sections 123 and 124.) 

To the Superintendent (or Keeper) of the Jail at 

(or the officer in whose custody the prisoner is ) 

Whereas (name and description of prisoner) was committed to your custody under 
warrant of the Court, dated the . day of and 

has since duly given security under section of the Code of Criminal 

Procedure; ^ 

or 

a ' • • - jjjg opinion that he can be released 

to discharge the said (name) from 
youi LuiLuuy uiiiess iie is iiauie lo oe aeiaineo lor some other cause 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal) (Signature.) 
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XVI.— Order for the removal of Nuisances. 

• {See section 133.) 

To {name, desciiption and address). 

WHERE.W it has been made to apoear to me that jou have caused an obstruction 
{or nuisance) to iiersons using the public roadway (or other public place) uhidi, etc., 
(describe the road or public place), by eta, (slate what it is that causes the obstruction 
or nuisance) and that such obstruction (or nuisance) still exists: 

. * or 

Whereas it has been made to appear to me that you are carrying on as owner, or 
manager, the trade or occupation of (state the particular trade or occupation and the 
place where it is carried on) and that the same is injurious to the public health (or 
comfort) by reason (state briefly in what manner the injurious effects are caused), and 
should be suppressed or removed to a different place; 

or 


Tenced) j 


or 




Whereas etc, etc., (or the case may be)t 

I do hereby direct and require jou within (stale the time allowed) to (state what 
is required to be done to abate the nuisance) or to appear at in the 

Court on the day of 

next, and to show cause why this order should not be enforced; 

or 

1 do hereby direct and require >ou withjo (state the time allowed) to cease carrying 
on the said trade or occupation at the said place, and not again to carry on the same, 
or to remove the said trade from the place where it is now earned on, or to appear, eta) ; 
or 

I do hereby direct and require you mthin (state the time allowed) to put up a 
sufikient fence (state the kind of fence and the part to be fenced), or to appear, eta; 


or 

1 do hereby direct and require ytiu, etc, (« the case may be) 

Given under my hand and the seal of the Court, this day 

.of ' 19 . 

(Seal.) (Siinature ) 


XVII —Magistrate's Order constituting a Jury 
(See sceltOTt 133 ) 

Whereas on the day of 19 , an order was issued 

to (name) requinng him (state the effect of the order), and whereas the said (name) 
1 day of 

>. i rcated 

( or more 

-- . Jury to 

da>s from the date of this order at my 


report tlieir decision within 

office at , . 

Given under my hand and the seal of the Court, this 

of 19 . 

(Seal ) 


day 

(SiCnalure ) 


XVIII.— Magistrate's Notice and Peremptory order after the 
Finding bt Jury 
(Sec section 140 ) 

To (name, description and address). 

I HEREBY give jou noticc that the Juij’ duly appomicd on the petition presented 
by jou on the day of have found that the order 

issued on the day of requinnj you (state subslcrjtcdy 

Ike requisition in the order) is reasonable and proper Such order has been made 



THE CODE OF CRIMINAL PROCEDURE 


ISCH, V. 


i2 


ibsolutc, and I hereby direct and require jfm to obey the said order wthin (stale 
he time allowed), on peril of the penalty provided by the Indian Penal Code for 
lisobedience thereto. 

Given under my hand and the seal of the Court, this dav 

>f 19 . 

(Sea/.) (Signa/nre.) 


XIX.— Injunction to provide against Imminent Dancer Pending 
Inquiry dy Jury. 

(See section 142.) 

To (name, description and address). 

Whereas the inquiry by Jury appointed to try whether my order issued on the 
day of - 19 , is reasonable and proper is still 

‘ ’ ’ ' ■ to me that the nuisance mentioned in the said 

• ms danger to the public as to render necessary 
gcr, I do hereby under the provisions of S. 142 
•ct and enjoin you forthwi^ to (state plainly 
vkat is required to be done as a temporary safeguard), pending the result of the locm 
nquiry by the Jury. 

Given under my hand and the seal of the Court, this day 

tf 19 , 

(Sea/.) (Signature.) 


XX.— Magistrate's Order Prohibitinc the Repetition, etc., of a Nuisance. 

(See section 143.) 

To (name, description and address). 

Whereas it has been made to appear to me that, etc., (slate the proper redtal, 
'uided by Form No. XVI or Form No. XXI, os the case may be) f 

I do hereby strictly order and enjoin )’OU not to repeat the said nuisance by again 
ilacing or causing or permitting to be placed, etc, (as the ease may be). 

Given under my hand and the scat of the Court, this day 

if ' 19 . 

(Seo/.) (Sifino/«re.) 


XXI.— Magistrate's Order to prevent Odstruction, Riot, etc. 

(See section 144.) 

To (name, description and address). 

Whereas it has been made to appear to me that you are in possession (or have 
•he management) of (describe clearly the property), and that, in digging a drain on the 
aid land, you are about to throw or place a portion of the earth and stones dug up 
ipon the adjoining public road, so as to occasion nsk t>f obstruction to persons using 
he road; 

or 

' ' ' to me that you and a number of other persons 

to meet and proceed m a religious procession 
e may 6e), and that such procession is likely 


or 

Whereas etc., etc, (cs the ease may be)i • 

I do hereby order you not to place or permit to be placed any of the earth cd 
stones dug from land on any part of the said road; 

or 

I do hereby prohibit the procession pasdng along the said street, and strictly warn 
and enjoin you* not to take any part in such procession (or as the case recited may 
require). 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) ‘ (Signature.) 
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XXII. — Magistrate’s Order declaring Party entitled to retain 
Possession of Lani^ etc, in Dispute. 

(Sre section 145 ) 

It annrnrinp tn mp nn thp prniifid<s rlnlw TpmrdpH HisnutP IiLniv tn induce 

'nee, OT 
(state 
ion, all 

. . _ . - • - claims 

as to the fact of actual possession of the said (the subject of dispute), and being 
satisfied by due inquiry had thereupon without reference to the ments of the claim of 
cither of the said parties to the legal nght of possession, that the claim of actual 


of 

(Scflf.) 


19 


day 

(SignatUTe.) 


XXIII.— Warrant op Attachment in the case of a dispute as to 
Possession of Land, etc. 

(See section 146.) 

To the Pobcii-officer in charge of the Police-station at 
lor. 

• ‘ breach 

of th . . tnce, or 

Ttsid , . _ Mcisely 

the subject of dispute) situate within the limits of my mrisdiction. and the said parties 
were thereupon duly called upon to state tn writing their respective claims as to the 
fact of ipute) and whereas, upon due 

inquiry er of the said parties was in 

possess I unable to satisfy myself as to 

which I .. . 

This is to authorise and require you to attach the said (the subject of dispute) by 
taldng and keeping possession thereof and to hold the same under attachment until the 
decree or order of a competent C^rt dclemumng the rights of the parties or the claim 
to possession shall havu been obtained, and to return this warrant with an endorsement 
certifying the manner of its execution 

Given under my hand and the seal of the Court, this day 

of 19 

(Seal.) (Signature.) 


XXIV.— Magistrate’s Order Pboiiibitinc the Doing of anything on 
Land or Water. 

(See section 147.) 

■ . ale concisely the subject 

possession of which land 
rrjons), and it appeanng 
cr) has been open to the 
if Of a class of persons, 
hout the ><'ar). that the 
n of the said inquiry {or 

■. he last of the seasons at 


ihe decree or order of a competent Court adjudging him (o> 
exclusive possesion. , » .i. ^ u- 

Ci\xn under my hand and the seal of the Court, this 
of 19 • 

(Sfol.) 


osscsston), or anyone in 
and (or water) to the 
le (or they) shall obtain 
them) to be entitled to 

day 

(SiiUlure.) 
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absolute, and I hereby direct and reqture you to obey the said order within (state 
the time allowed), on peril of the penalty provided by the Indian Penal Code for 
disobedience thereto. 

Given under my hand and the seal of the Court, this day 

of 19 

(Seof.) (Sj£Kflfure.) 


XIX. — Injunction to provide acainst^Immineni Dancer Pending 
Inquiry by Jury. 

(See section 142.) 

To (name, deseriptian and address). 

Whereas the inquiry by Jury appointed to try whether my order issued on the 
day of . 19 , is reasonable and proper is still 

pending, and it has been made to appear to me that the nuisance mentioned in the said 
order is attended with so imminent senous danger to the public as to render necessary 
immediate measures to prevent such danger, 1 do hereby under the provisions of S. 142 
of the Code of Criminal Procedure, direct and enjoin you forthwiUi to (slate plainly 
iohat is required to be done as a temporary safeguard), pending the result of the loc^ 
inquiry by the Jury. 

Given under my hand and the seal of the Court, this day 

of 19 . . 

(Seal.) (Signature.) 


XX.— Magistrate's Order Prohibitinc the Repetition, etc., of a Nuisance. 

(See section 143.) 

To (name, description and address). 

Whereas it has been made to appear to me that, etc., (state the proper recital, 
guided by Form No. XVI or Form No. XXI, as the case may be ) ; 

I do hereby strictly order and enjoin you not to repeat the said nuisance by again 
placing or causing or permitting to be placed, etc, (os the case may be). 

Given under my hand and the seal of the Court, this day 

of ' 19 . 

(Seal.) (Signature.) 


XXI.— Magistrate’s Order to prevent Obstruction, Riot, ctc. 

(See section 144.) 

To (name, description and address). 

Whereas it has been made to appear to me that you are in possesMon (or have 
the management) of (describe clearly Ike property), and that, in digging a drain on the 
said land, you are about to throw or place a portion of the earth and stones dug up 
upon the adjoining public road, so as to occasion nsk Tof obstruction to persons using 
the roads 

or 

Whereas it has been made to appear to me that you and a number of other persons 
(mention the class of persons) are about to meet and proceed in a religious procession 
along the public street, etc, (as the ease may be), and that such procession is likely 
to lead to a riot or an affray; 

or 

Whereas etc., etc., (as the case may be)t • 

I do hereby order you not to place or permit to be placed any of the ttutH o/ 
stones dug from land on any part of the said road; 

or 

I do hereby prohibit the procession pasang along the said street, and strictly warn 
and enjoin you’ not to take any part in sach procession (or as the case recited may 
require). 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) ' (Signature.) 
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XXII.— Magistrate’s Order declaring Party entitled to retain 
Possession of Land, etc, in Dispute. 

(See section 145.) 

It appearing to me, on the grounds duly recorded, that a dispute, likely to induce 
a breach of the peace, existed bet\\ecn (describe the {Writes by name and residence, or 
residence only if the dispute be betueen bodies of villagers) concerning certain (state 
eoncisely the subject of dispute) situate \nthm the local limits of my Junsdiction, all 
the said parties were called upon to give in a wntten statement of their respective claims 
as to the fact of actual possession of the said (the subject of dispute), and being 
satisfied by due inquiry had thereupon without reference to the merits of the claim of 
either of the said parties to the legal nght of possession, that the claim of actual 
possesrion by the said (name or names or description) is true; 

! ‘ the said (the 

• . ' . due course of 

■ the meantime. 


ill 

(Seal.) (Signature.) 


XXIII.— Warrant op Attachment in the case of a dispute as to 


Possession of Land, etc. 


(See section 146.) 


To the Police-officer in charge of the Police-station at 
lor, f ■ ■, 

>ective claims as to the 
and whereas, upon due 
he said parties was m 


‘ to satisfy myself as to 

... ■ subject of dispute) by 

taking and keeping possession thereof and to hold the same under attachment until the 
decree or order of a competent Court determining the rights of the parties Of the claim 
to possession shall have been obtained, and to return this warrant with an endorsement 

certifying the manner of its execution. 

Given under my hand and the seal of the Court, this 
of 19 . 

(Seal.) 


day 

(Signature.) 


XXIV.— Magistrate's Order Prohibiting the Doing op anything on 
Land or Water. 

(See section 147 ) 

A DISPUTE having arisen concenwDg the ngbt of use (slate eoneiscly the subject 
of dispute) situate within the Iinuts of my jurisdiction, the possession of which land 
(or water) is claimed exclusively by (describe the person or persons), and it appeanng 
to roe, on due inquiry into the same, that the said land (or water) has been open to the 
enjoj-ment of such use by the public (or if by an mdtvidual or a class of pasons, 
describe him or them) and (if the use can be enjoyed throughout the year), that the 
said use has been enjoyed within three months of the institution of the said inquiry (or 
if the use is enj'oyable only at parlicuhr srosons, say "during the last of the seasons at 
which the same is capable of being enjoyed"); 

I do order that the said (the claimant or claimants of possession), or anjone in 
interest, shall not take (or retain) possession of the said land (or water) to the 
exclusion of the enjoj-ment of the right of use aforesaid, until he (or they) shall obtain 
the decree or order of a competent Court adjudging him (or them) to be entitled to 
cxclu^ve possession. . , ^ 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) (Signature.) 
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XXV.— Bond and Bail-Bond on a Preliminary Inquiry before a Police Offices. 

(See section 169.) 

I (name) of , being charged with the offence of 

and after inquiry required to appear before the Magistrate of 

or 

and after inquiry calJed upon to enter into my own recognizance to appear when required, 
do hereby bind myself to appear at 

in the Court of , on Ae day of 

next (or on such day as I may hereafter be required to attend) to answer further to 
the said charge, and, in case of my making default herein. I bind myself to forfeit to 
Her Majesty the Queen, Empress of India, the sum of rupees ‘ . 

Dated this day of . 19 . 

(SignatuTe.) 

I hereby declare myself (or we jointly and severally declare ourselves and each of 
us) surety (or sureties) for the above said that he shall attend 

at , in the Court of , on the day of 

next (or on such day as he may hereafter be required to attend), further to answer to 
the charge pending against him, and in case of'his making default therein, I hereby 
bind myself (or we hereby bind ourselves) to forfeit to Her Majesty the Queen, Empress 
of India, the sum of rupees i 

Dated this day of 19 . • 

(Signature.) 


XXVI.— Bond to prosecute or give evidence 
(See section 170 ) 

• I (name) of (place), do hereby bind myself to attend at 
In the Court of at o’clock on the day of 

next and then and there to prosecute (or to prosecute and give 
evidence) (or to give evidence) in the matter of a charge of against 

one A, B , and in case of making default herein, I bind myself to forfeit to Her Majesty 
the Queen. Empress of India, the sum of rupees 

Dated this day of 19 « 

(Signafurc.) 


' XXVII.— Notice op Commitment by Magistrate to Government Pleader. 

(See section 218.) 

The Magistrate of hereby gives notice that he has committed 

one for trial at the nert &ssions; and the Magistrate hereby 

Instructs the Government Pfeader to conduct the prosecution of the said case. 

The charge against the accused is that, etc., (state the offence os in tke charge). 
Dated this day of 19 

(Signature.) 


XXVIII.— Charges. 

(See sections 221, 2Z2, 223 ) 

(I) Charges whh one Head. 

(o) I I name and office of Magistrate, efc.,1 hereby charge you [name of accused 
person] as follows: — 

(£>) That you, on or about the day of , at 

waged war a^nst Her Majesty the Queen, Empress of 
On Penal Code, sec. India, and thereby committed an offence punishable under 
121. sec. 121 of the Indian Penal Code, and within the cog- 

nizance of the Court of Session [when the charge is framed 
by a Presidency Magistrate, for Court of Session substitute High Court].' 

(c) And I hereby direct that you be tned by the said Court on Uie said charge. 

ISigmi/ure and seal of the Magistrate.] 

[To be substituted for (6)]: — 

(2) That you, on or about the day of at with 

the intentioa of induang the Honble A. B., Member of 

On section 124. the Coundl of the Governor General of India, to refrain 

Irom exerdring a lawful power as sudi Member, assaulted 
such Member, and thereby committed an offence punishable under S. 124 of the Indian 
Pe^al Code and within the cognizance of the Court of Session [or High Court]. 
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(3) That you, being a public servant in the 

Department, directly accepted from [state the name], for 
Ort section 161. another party [stale the naine] a gratification other than 

legal remuneration, as a motive for forbearing to do an 
ofhdal act, and thereby committed an offence puntdiable under sec. 161 of the Indian 
Penal Code, and within the cognizance of the Court of Session [oj High Court]. 

(4) That you, on or about the day of 

, at , did [oi omitted to do, 

os the cttsf may be] such conduct being contrary to the 
On section IBS, provisions of Act , section 

and knowT) by jou to be prejudicial to 
and thereby committed an offence punishable under sec. 166 
of the Indian Penal Code, and within the cognizance of the Court of Session lor 
High Court]. 

(5) That you, on or about the day of 

at in the course of the trial of 

On section 193. before , stated 

• _ in evidence that " " which statement 

you either knew or believed to be false, or did not believe to be true, and thereby 
committed an offence punishable under sec of the Indian Pend Code, and ^vithin 
the cognizance of tlie Court of Session (or High Court]. 

(6) That you, on or about the day of 

, committed culpable homicide not 
On section 304. amounting to murder, causing the death of 

. and thereby committed an offence 
punishable under sec. 304 of the Indian Penal Code, and within the cognizance of the 
Court of Ses^on [or High Court]. 

(7) That j'ou, on or about the day of , at 

abetted the commission of suicide by A. B , a person in a 
On section 30$. state of intoxication, and thereby committed an offence 

punishable under sec. 306 of the Indian Penal Code, and 
within the cogmzance of the Court of Session (or High Court) 

(8) That you, on or about the day of , at 

. voluntarily causing grievous hurt to 
On section 32$. and thereby committed an offence 

punishable under see. 325 of the Indian Penal Code, and 
within the cognizance of the Court of Session for High Court) 

(9) That jou, on or about the day of , at 

, robbed [slate the name], and thereby 
' On section 392 committed an offence puniriiable under sec 392 of the 

Indian Penal Code, and within the cognizance of the Court 
of Sesrion lor High Court). 

(10) That you. on or about the day of 

at . committed dacoity, an 

On section 395. offence nunishable under sec 395 of the Indian Penal Code, 

and within the cognizance of the Court of Session [or High 
Court] 

(7n eases Uted by Magistrate, substitute "withm my cognizance” for ("within the 
cognizance of the Court of Session,” and in (c) omit “by the said Court”) 


(II) Charges with two or more heads 

(a) I [name and offtee of Magtslrale, etc] hereby charge >ou [name of accused 

pcrsonlas follows- — , , , 

(b) First— That you, on or about the .v ' 

■ ' ninterlcit, ddi%-erca the same to 

, ■ A B . as genuine, and thereby 

inishable under sec 241 of the 
)ourt of Session (or High Court), 
or about the day of , at 

knowing a com to be ojunlcrfcit attempted to induce 
another t>er><on. by name A B . to receive it as genuine, and thereby committed an 
offence nunishable under sec 241 of the Indian Pena! Code and within uhe ccgn;za.-ce 

of the Court of Scssionjar Hish Court). . ^ . . 

(c) And I hereby direct that >ou be tned by the sa-d Court on the sa-d charge. 

(Signa/ure and seal of Maiistiate.] 


Indian . . 

Secondfy.— That you. 
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[To be suhsl'iluted jor (6)]: — 

(2) Fijst . — ^That you, on or about the day of 

, at committed murder 

..On secs. 302 and 304. by causing the death of , and thereby 

committed an offence punishable under sec. 302 of the 
Indian Penal Code, and within the cogniaance of the Court of Session [or High Court]. 


Secondly . — ^That you, on or about the day of , at 

, by causing the death , committed culpable 

homicide not amounting to murder, and thereby committed an offence punishable under 
sec. 304 of the Indian Penal Code, and within the cognizance of the Court of Session 
[or High^Court]. 

(3) First. — That you, on or about the day of 

, at committed 

On secs. 379 and 382. theft, and thereby committed an offence punishable under 
sec 379 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session [or High Court]. 


Secondly . — ^That ^mu, on or about the day of , 

at committed theft, having made preparation for causing death to a 

person in order to the committing of sudi theft, and thereby committed an offence 
punishable under sec. 382 of the Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court]. 


Thirdly . — ^That you, on or about the day of 

at committed theft, having made preparation 

for causing restraint to a person in order to the effecting of your escape after the 
committing of such theft, and thereby committed an offence punishable under sec. 382 
of the Indian Penal Code, and %vithin the cognizance of the Court of Session [or High 
Court]. 


Fourthly— Th&\ you, on or about the day of 

, at ’ '* 1 

for causing fear of hurt to a person in oi i 

theft, and thereby committed an offence •! 

Code, and within the cognizance of the . 


(4) That you, on or about the 
Alternative charges on 
section 193. 

about the ' 

course of the trial of 
stated in the evidence that 


before 
that “ 

' day of 


day of 

, in the course of the inquiry into 
, stated in evidence 
” and that you, on or 
, at , in the 

, before 

’ one of which statements 


you either knew or believed to be false, or did not believe to the true, and thereby 
committed an offence punishable under sec 193 of the Indian Penal Code, and %vithin 
the cognizance of the Court Sessions \or High Court], 


[7n cases tried by Magistrate, substitute "within my cognizance" for "within the 
cognizance of the Court of Session” and in (c) omit "by the said CodH”.) 


Charge for Theft After Previous Conviction. 

I {name and office of Magistrate, etc.), hereby charge {name of accused person) 
as follows* — 

That you, on or about the day of , at ' 

committed theft, and thereby comnutted an offence punishable under sec. 379 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court or 
Magistrate, as the case may be]. 

And you, the said (name of accused), stand farther charged that you, before the 
committing of the said offence, that is to say, on the day of 

, had been convicted b>' the {slate Court by which conviction 
was had) at of an offence punishable under Chapter XVII 

of the Indian Penal Code with imprisonment for a term of three years, that is to say, 
the offence of house-breaking by night (desertbe the offence in the words in the section 
under which the accused was convicted), which conviction is still in full force and effect, 
and that you are liable to enhanced puiushment under sec. 75 of the Indian Penal 
Code. 

And 1 hereby direct that you be tried, etc. 
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XXIX. — Warrant of Commitment of a Sentence of imprisonment or Fine if 

PASSED BY A MaCKTRATE. 

(See seetiotts 245 and 258 ] 

To the Superintendent (or Keeper) of the Jail at 

Whereas on the day of 19 , (name of prisoner), 

the (1st, 2nd, <z5 Ute case may be) prisoner m case No. 

of the Calendar for 19 , \vas convicted before me 
(name and o0ciaJ dcsienation) of the offences (mention the ofjenee or o0enccs fOKeijcl>) 
under section (or sections) of the Indian Penal Code (or of Act ), 

. . ■ • ' ” ' tinclly); 

:rintendcnt (or Keeper), to 
„ • said jail, together with this 

. tion according to law. 

day 

of ■ 19 . 

(Seal.) (SUnature.) 


XXX.— Warrant of imprisonment on Failote to recover amends by 
Attachment and salt. 

(See section 250 ) 

To the Superintendent for Keeper) of the Jail at 

Whereas (name and desertpiton) has brought against (name and description of th^ 
• ' ' ' * * ' nd the same has been 

snussal awards payment 
as amends; and 
• * • * dcr has been made for 

day unless the 


>ooner paid, and on the 
arrant with an endor^ 


day 

(Signature.) 


XXXI— Summons to Witness 
(See sections 68 and 252 ) 

To of 

Whereas complaint has been made before me that 
has (or is suspected to have) committed the offence of (state the offence concisely uith 
time and place), and it appears to me that you arc likely to give matcnal evidence for 
the prosecutions . , . . _ 

Vou are hereby summoned to appear before this Court on the 
day of o’clock in the forenoon, to 

testify what you know concerning the matter of the said complaint, and not to depart 
thence without leave of the Court} and you are hereby warned that, if you shall without 
just excuse neglect or refuse to appear on the said date, a warrant will be issued tp 
compel your attendance . , , .l ^ 

Given under my hand and the seal of the Court, this day 

of 

(Sfol.) (Signature) 


XXXIL— Precept to District Macisthate to summon Jurors and Asstssors. 
(See section 326 ) 


To the District Magistrate of , . . j ^ . , 

Whereas a Cnminal Session is appealed to be held in the Court house at 

on the day of next 

and the names of the persons hcrem stated have been duly draim by Jot fro.m among 
those named in the rc\ascd li«t of Jurors and Assc^rs fuiiushed to this Court; you are 
hereby re<^uircd to summon the said persons to attend at the said Court of Ses..ioa at 
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[To be substituted for (fr)]: — 

(2) First. — That you, on or about the day of 

, at committed murder 

. On secs. 302 and 30-i. by cauanj; the death of , and thereby 

committed an offence punishable under sec. 302 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court]. 

Secondly.— That you, on or about Mvt day of ... 

, by causing the death , committed culpable 

homicide not amounting to murder, and thereby eammitted an offence punishable under 
sec. 304 of the Indian Penal Code, and within the cog^iizance of the Court of Session 
[or High ^Court]. 

(3) First — ^That you, on or about the day of 

at committed 

On secs. 379 and 382. theft, and thereby committed an offence punishable under 
sec. 379 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session [or High Court]. 

Secondly. — ^That you, on or about the day of , » 

at committed theft, having made preparation for causing death to a 

person in order to the committing of such theft, and thereby committed an offence 
puni^able under sec. 382 of the Indian Penal Code, and within the cognizance of the 
Court of Session [or High Courtl. 


Thirdly. — ^That you, on or about the day of 

at committed theft, having made preparation 

for causing restraint to a person in order to the effecting of your escape after the 
committinp of such theft, and thereby committed an offence punishable under sec. 382 
of the Inman Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 


Fourthlv That vou, on or about the day of 

, at • elation 

for causing fear of hurt to a perst by such 

theft, and thereby committed an an Penal 

Code, and within the cognizance 


(4) That you, on or about the 


Alternative charges on 
section 193. 


before 
that " 

' day of 


day of 

, in the course of the inquiry into 
, stated in evidence 
’■ and that you, on or 
, at .in the 

, before 

one of which statements 


about the 

course of the trial of 

stated in the evidence that “ 

smu either knew or believed to be false, or did not believe to the true, and thereby 
committed an offence punishable under sec. 193 of the Indian Penal Code, and within 
the cognizance of the Court Ses^ons [or High Court). 

[In cases tried by Magistrate, subsltlute "within my cognizance” for "within the 
cognizance of the Court of Session" and in (c) omit "by the said CoilVt".] 


Charge for Theft After Previous Conviction 

I [name and office of Magistrate, etc.), hereby charge [name of accused person) 
as follows: — 

That you, on or about the day of , at 

committed theft, and thereby committed an offence punishable under sec. 379 of the 
Indian Penal Code, and i^ithin the cognizance of the Court of Session [or High Court or 
Magistrate, as the case may be). 

And you, the said (name of accused), stand further charged that you, before the 
committing of the said offence, that is to say, on the day of 

, had been cor’”'^~’ r r'.. i. . 

was had) at ^ O' * . 

of the Indian Penal Code with impiisonr , . 

the offence of house-breaking by night (a 

under which the accused was convicted), 

and that you are liable to enhanced pi 

Code. 

And I hereby direct that you be tried, etc. 
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XXIX. — Warrant of Commitment of a Sentence of imprisonment or Fin's if 

PASSED BY A MAGISTRATE. 

(Sfe sccf/ons 245 end 238 ) 

To the Superintendent (or Keeper) of the Jail at 

.u • (name of piisoner), 

tne (1st, ,.na, as the ease may fee) prisoner in case No. 

j ^ • t j • • of the Calendar for 19 , was con\icted before me 

(name and olnciiu destgnatton) of the offences (inf«/io« Ike offence or offences concisely) 
under section (or sre/ioru) of the Indian Penal Code (or of Act ), 

and was sentenced to (stale the puntsAMcnT fully and distinctly); 

This is to aulhorue and require jou, the said Superintendent (or Keepier), to 
receive the said (fniioncr's name) into ^our custody in the said jail, together with this 
^'urrant, and there carrj' tlic aforesaid sentence into execution according to law. 

Given under my hand and the seal of the C^urt, this day 

of 19 . 

(SceJ.) (Signfl/urc.) 


XXX.— Warra.vt of imprisonment on Failure to recover amends by 
Attachment and s\le. 

(See section 250.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name end description) has brought against (name and deseiiplion of lh( 
Reused t<tson) the complaint that (mention it concisely) and the same has been 
disRiisscd as false and fttvolous (vexatious) and the order of disnussal awards payment 
by the said (name of complainant) of the sum of rupees as amendss and 

” ■ ' ’ ' ' lid • • • • and an order has been made for 

' • period of day unless the 

. ' . the said Superintendent (or Keeper), to receh’e 

tbe^d (name) into >our custody, together with this warrant, and him safely to keep 
in the Mid jail for the said penod of (term of tmpnsonmeni), subject to the provisions 
of sec 69 of the Indian Penal Code, unless the said sum be sooner paid, and on the 
receipt thereof, forthwith to set him at liberty, returning this warrant with an endorse^ 
tnent certifying the manner of its execution 

Given under my hand and the seal of the Court, this day 

of 19 , 

(Seal ) (Signefure.) 


XXXI —Summons to Witness. 

(See sections 68 and 252 ) 

To of 

Whereas complaint has been made before me t^t 
has (or is suspected to have) committed the offence of (slate the offence cowcisriy with 
time and place), and it appears to me that you are likely to give material evidence for 
the prpsecutionj , .u o .i. 

Vou are hereby summoned to appear before this ^urt on the 
day of ° “’c forenoon, to 

testify what you know concerning the matter of the said compkunt, and not to depart 
thence without leave of the Court? and you arc hereby warned that, if jou ^11 without 
just excuse neglect or refuse to appear on the said dale, a warrant wuJ be issued tp 
compel your attendance. . , .l /» .* 4 V.. ^ 

, Given under my hand and the seal of the Court, this day 


(Seal.) 


(Signaiure ) 


XXXII._PnKEPi TO District JIacisirate to summon Jceoes and Assessoes, 
(S« section 326 ) 

WHSlira SSS'lcln O^EPPOlntol .0 U beW ,„^.ha Co„« W a. 

»d Utc „a™s c, .ha 
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10 A.H. on the. said date, and -witlun such date, to certify that you have done so in 
pursuance of this precept. 

(Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) (Slinature.) 


XXXIII.— Summons to Assessor or Juror. 

(See section 328 ) 

To (name) of (place). . 

Pursuant to a precept directed to me by the Court of Session of 
requinnB your attendance as an Assessor (or a Juror) at the next Criminal Session, you 
are hereby summoned to attend at the said Court of Session at (place), at ten o’clock 
in the forenoon on the day of next. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Sec/ ) (Signature.) 


XXXIV.—Warrant of Commitment under Sentence of Death. 

(See section 374 ) 

To the Superintendent (or Keeper) of the Jail at . 

Whereas at the Session held before me on the * day 

of 19 (name of prisoner), the (1st, 2nd, 3rd, as the ease may be) 

prisoner in case No of the Calendar at the said Session, was duly convicted 

of the offence of culpable homicide amounting to murder under section of 

the Indian Penal Code, and sentenced to suffer death, subject to the confirmation of the 
said sentence by the Court of 

This is to authorise and require you. the said Superintendent (or Keeper), to 
receive the said (prisoner's name) into jxiur custody In the said Jail, together with this 
■ • • • .« r . , . jjjjjj reegive the further warrant or order 

of the said . Court, 

the Court, this , day 

(Seal.) 


XXXV.— Warrant of Execution on a Sentence of Death 
(See section 331,) 

To the Superintendent (or Keeper) of the Jail at ... 

Whereas (mojhc of prisoner) the (1st, 2nd, Srd. as ffte case rnay be) prisoner in 
case No. of the Calendar at the Session held before me on the 

day of 19 , has been by warrant of this 

Court, dated the day of , committed to your 

custody under sentence of death; and whereas the order of the Court 

of confimung the said sentences has been received by tliis 

Court; 

' ■ ' * ■ ’ ■ ■ ‘ to carry 

• ; hanged 

■ warrant 

. ed. 

day 

of 19 . 

(Seal.) (SignotKrt.) 


XXXVI.— Warrant after a commutation of a Sentence. 

(See sections 381 and 382.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Session held on the day of 19 , 

(name of prisoner), the (1st. 2nd, 3rd, as the ease may be) nrisoner in case No. 
of the Calendar at the said Session, was convicted of the offence of 
punishable under sec. 
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of tlie Indian Penal Code, and sentenced to and was thereupon 

cocunitted to your custody} and whereas by the order of the Court 

of (a duphcate of which is hereunto annexed) the 

' as been commuted to the punishment of 

2 said Superintendent (or Keeper), safely 
tody m the said Jail-as by law is required, 
die proper authority and custody for the 
. of transportation under said order, or if 

, . , say after the words “custody in the said 

unishment of imprisonment under the said 


of '19 

{Seal.) 


j Court, this 


day 

{Signature ) 


XXXVII.— Warrant to levy a pjnc by Attachment and Saie 


ISce section 386 (1) (a) ] 

To {name and designation of the Police-officer or other person or persons who is or are 
to execute the watranl). 

Whereas {name and description of the offender) was on the 
day of 19 , conVicted before me of the offence of {mention 

the offence co«c«5rfy), and sentenced to pay a fine of rupees > 

and whereas the said (name), although required to pay the said fine, has not paid the 
same or any part thereof; 

This IS to authorize and require 
the same {name) whi^ may be (oui 


of 


(Seal ) 


19 


«al of the Court, this 


day 

{Signature ) 


XXXVir-A.— B ond for Appearance of Offender released pending Realisation 

OP FINE. 

Whereas I, {name) inhabitant of {place), have been sentenced to pay a fine of 
rupees _ _ and m default of payment 

thereof to undergo imprisonment for j and whereas 

the Court has been pleased to order my release on condition of my executing a bond 
for my appearance on the following date or dates, namely — 

I hereby bind myself to appear before ike Court of 
at o’clock an the folhuing date or dates, namely, 

and in case of making default therein. I bind myself to forfeit 
to His Majesty the King. Emperor of India, the sum of Rupees 

Dated this day of J9 . 

{Signature ) 

Where a bond with sureties ts to be executed add — ff'e do hereby declare ourselves 
sureties for the above-named (fim 

he will appear before the Court of on the following date, 

or dales, namely and. m case of hs making default 

therein we bind ourselves jointly and severally to forfeit to Hu Majesty the King 
Emperor of India, the sum of rupees 

(Signature.) 


XXXViri.— Warrant of Commitment in certain cases of Co.\te.\ipt 
WHEN A fine is IMPOSED. 

{See sectloa 4S0 ) 

To the Superintendent {or Keeper) of the Jail at 

WUEECAS at a Court holden before me on this day (name and dcscripiwn of the 
offender) in the presence (or «ew) of the Court committed wilful cc.nteirpts 

And whereas for such contempt the said {name of offender) has be^ adjud-ed bv 
the Court to pay a line of rupees , or ia defa-Ji to 
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suffer simple imprisonment for the space of (state the number of months or day$) f 
This is to authorize and require you, the Superintendent (or Keeper) of the said 
jail to receive the said (name of offender) into j'our custody, together with this warrant, 
and him safely to keep in the said jail for the said period of (term of impThonmertt) 
unless the fine be sooner paid, and on the receipt thereof, forthwith to set him at 
liberty, ictuming this warrant with an endorsement certifying the manner of its exe- 
cution.- 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Sec/.) (Signature.) 


XXXIX. — Magistrate’s or Judge's Warrant of Co^^^tIT^IElNT of 
Witness Refusing to Answer. 

(See section 485.) 

To (name and description of offeer of Court). 


ad fudged)'. 

This is to authorize and require you to take the said (nome) into custody and Win 
safely to keep in your custody for the space of daj’S unless in 

the meantime he shall consent to be e.xamined and to answer the question asked of 
him, and on the last of the said days, or forthwith on such consent being known, to 
bring him before this Court to be dealt with according to law, returning this warrant 
with an endorsement certifying the manner of Us oeculion. 

Given under my hand and the seal of the Court, this day 

o! 19 . 

(Seal.) (Signature.) 


XL.— Warrant of Imprisonment on Failure to pay maintenance. 

(See section 488.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name, description and address) has been proved before me to be pos- 
sessed of suffident means to maintain his wife (name) [or his child (name), who is by 
reason of (state the reason) unable to maintWn herself (or himself)] and to have 
neglected (or refused) to do so. and an order has been duly made requiring the sWd 
(name) to allow to his said wife (or child) for maintenance the monthly sum of 
rupees ; and whereas it has been further proved that 

the said (name) in wilful disregard of the said order has failed to pay rupees 

, being the amount of the allowance for the month (or 
months) of - : And thereupon an order was made 

adjudging him to undergo simple (or rigorous) imprisonment in the said jail for the 
period of { 

This is to authorize and require you. the said Superintendent (or Keeper), to 
receive the said (nffme) into your custody in the said jail, together with this warrant, 
and there carry the said order into execution according to law returning this warrant 
with an endorsement certif>-inc the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(ScflI.) (SijnalHTC.) 


XLI. — Warrant to enforce the payment of Maintenance by Attachment and Sale. 
(See sretion 48S.) 

To (name and designation of the Poliee-efieer or other person to execute the tearranl). 

Whereas an order has been duly made requiring (name) to allow to his said wife 
(or child) for maintenance the monUiJr sum of rupees , and 

whereas the said (name) in wilful disregard of the said order has failed to pay 
rupees , being the amount of the allowance for 

the month (or months) of j 

This is to authorize and require you to attach any mo>'cabIe property belonging to 
the said (name) which may be found within the district of and 
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f within (stale the number of days or koun 
aid sum ^all not be paid (or forth%\tth), to s 
nuch thereof as slull be sufficient to satisfy t! 
m endorsement certifying what you have done 

Given under my hand and the seal of the Court, this 
)f 19 . 

(Seal.) 


day 

(Signature.) 


JCLII.— Bond and Bail-bond on a Preliminary inquiry before, a Magistrate. 
. (See seetton 496 and 499.) 


uo uiiiu myseii to aiieno at uie (...ouit oi tne said Magistrate on every day of the 
prelirainaiy inquiry into the said charge and should the case be sent for trial by the 
Court of Session, to be, and appear, before the said Court when called upon to answer 
the diargc against mej and. m case of my making default herein, I bind myself to 
forfeit to Her Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of 19 . 

(Signature.) 

I hereby declare myself (or we jointly and severally declare ourselves and each of 
us) surety (or sureties) for the said (name) that he shall attend at the Court of 

on every day of the preliminary 
inquiry into the offence charged against him and, should the case be sent for tnal by 
the Court of Session, that he shall be, and appear, before the said Court to answer the 
charge against him, and in case of his making default therein, I bind myself (or we 
bind ourselves) to forfeit to Her Majesty the Queen, Empress of India, thi sum of 
rupees • . 

Dated this day of 19 , 

Signature, 


XLIII.— Warrant to discharge a Person imprisoned on Failure to give Security. 
(See section 500.) 

To the Superintendent (or Keeper) of the Jail at 

(or other offica i« whose custody the person is). 

Whemas (name and description of prisoner) was TOtnmiUed to your custody under 
warrant of this Court, dated the 

day of and has since wiOi his surety (or sureties) duly 

j of Cnnunal Proceaure' 
with to discharge the said (name) from 
for some other mailer. 

Court, this Hsv 

of ' 19 . ^ 

(Seaf.) (Signature.) 


XLIV— Warrant of attachment to enforce a Bono. 
(See section 514.) 


of 


(Seal.) 



> appear on (men- 
■cfault forfeited to 
ally in the bond) ; 
cd to pay the said 
J against him; 
operly of the said 
. by semire 
0 sell the property 
t aforesaid. a.nd to 
pen Its execution. 

day 

(Siinature.) 
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XLV.— Notice to surety on Breach of a Bond. 

(See section 514.) 

To of 

Whereas on the day of ' 19 , you became 

surety for (name) of (place) that he should appear before this Court on the 

day of and bound yourself in default 

tliereof to forfeit the sum of rupees to Her 

Majesty the Queen, Empress of India, and whereas the said (name) has failed to appear 
before this Court and by_reason of such default you have forfeited the aforesaid sum of 
rupees ' } , '' 

You are hereby required to pay the said penalty or show cause, within 
days from this date, why payment of the said sum ^ould not be enforced against you. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) (Signature.) 


XLVI.— -Notice to Surety 'of Forfeiture of Bond for Good Behaviour. 
(Sec section 514.) 

To ' of 

Whereas on the day of 19 , you became 

surety by a bond for (name) of (place) that he would be of good behaviour for the 

f ieriod of . and bound yourself in default thereof to 

orfeit the sum of rupees to Her Majesty the Queen, 

Empress of India, and whereas the said (name) has been convicted of the offence of 
(mention the offence concisely) committed since you became such surety, whereby 
your security bond has become forfeited} 

You are hereby required to pay the said penalty of rupees 
or to ^ow cause within days why it should not be paid. 

Given under my hand and the seal .of the Court, this day 

of 19 . 

(Seal.) (Signature.) 


XLVII.— Warrant op Attachment Against a Surety. 

(See section 514.) 

To of 

Whereas (name, description and address) has bound himself as surety for the 
appearance of (mention the condition of the bond), and the said (name) has made 
default and thereby forfeited to Her Majesty the Queen, Empress of India, the sum of 
rupees (the penalty in the bond)} 

This is to authorize and require j’ou to alladi any moveable property of the said 
(name) which you may find within the district of , by 

seizure and detention; and, if the said amount be not paid within three days, to sell the 
property so attached, or so much of it as may be sufficient to realise the amount 
aforesaid, and make return of what you have done under this warrant immeditely upon 
its execution. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Sea/.) (Signature.) 


XLVIII.— Warrant of Commitment of the SimcTY of an Accused 
Person admitted to Bah.. 

(See section 514.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and desjrtptioti of surety) has bound himself as a surety for the 
j . . .1 .f . , I. ... . . therein made 

’cn forfeited to Her 

* ' ■ • e of surety) has, on 

■ cause why pajment 

■ .'ered by attachment 

for his impnsonment 
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This is to authonze and require j’ou, the said Superintendent (or Keeper), to 
receive the said (name) into jour custody with this warrant and him safely to keep 
in the said jail for the said (Ufm of tmpmonment) and to return this warrant with an 
endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this • day 

of . 19 . 

(Sea/.) {Stsnature.) 


XLIX — ^Notice to the Principal of Forfeiture of a Bond to keep the Peace 
(See scetioH 514 ) 

•To (name, desertplion and address). 

Whereas on the day of 19 , you entered into a 

bond not to commit, etc , (os m the bond), and proof of the forfeiture of the same has 
been given before me and duly recorded; 

You are hereby called upon to pay the said penalty of rupees 
or to show cause before me within days why payment of the same 

-should not be enforced against you. 

Dated this day of 19 . 

' (Seal) (Signature.) 


L.— Warrant to attach the Property of the Principal on Breach of a 
Bond to keep the Peace 

(See section 514 ) 

To (name and designation of Polke-oSicet) at the Police-station of 

Whereas (name and descrtplton) did on the day of 

19 , enter into a bond for the sum of rupees binding himself 

not to commit a breach of the peace, etc, (oi in the bond) and proof of the forfeiture 
of the said bond has been given before me and duly recorded; and whereas notice has 
been given to the (name) calling upon him to show cause uhy the said sum should 
not be paid, and he has failed to do so or to pay the said sum; 

seizure moveable property 


Given under my hanli and the seal of the Court, this 
of 19 . 

f (Seal.) 


and, if the said 
e property so attached or 
• make return of what you 
.on 

day 

(SigMolHre.) 


LI. — Warrant of Imprisonment on breach of a bond to keep the Peace. 


(See^5Cctton 514 ) 

To the Superintendent (or Keeper) of the Jail at 

Whereas proof has been given before me and duly recorded that (name and 
description) has committed a breach of the bond entered into by him to keep the peace, 
whereby he has forfeited to Her IVlajesty the Queen, Empress of India, the sum of 
rupees » tmd whereas the said (name) has failed to 

pav tile said sum or to show cause why the sum should not be paid, although duly 
called upon to do so, and payment theieol cannot be enforced by attachment ol his 
moveable property, and an order has been made for the imprisonment of the said 
(name) in the Civil jail for the penod of (tnm of imptisonmcnl) ; 

aid Supenntendent (or Keeper) of the 
jour custody together with this warrant 
said penod of (term of imprisonment) 

. certifjang the manner of its eieo-uoa. 

, - . . wOurt, this dav 

of 19 . 


(Signalute.) 


(Seal.) 
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‘ LII.— Warrant of Attachment and sale on Forfeiture of Bond for 
• Good Behaviour. 

(See section 514 ) 

To the Police-officer in charge of the PoHce-stahon at 

Whereas (name, description and address) did, on the day 

of 19 , give security by bond in the sum of rupees 

for the good behaviour of (name, etc., of the principal), 
and proof has been given before me and duly recorded of the commission by the said 
(name) of the offence of whereby the said bond has been 

forfeited; and whereas notice has been given to the said (name) calling upon him to 
show cause why the said sum ^ould not be paid, and he has failed to do so or to pay 
the said sum; 

This is to authorise and require you, to attach by seizure moveable property 
belonging to the said (name) to ^e value of rupees 

which you may find within the district of and, if the said 

sum be not paid within , to sell the property so attached, or so 

much of it as may be sufficient to realise the same, and to make return of what you 
have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Seal.) , (Siinature.) 


LIII, — Warrant op Imprisonment on Forfeiture of Bond for Good Behaviour. 
(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name, description and address) did, on the day 

of • 19 , give security by bond in the sum of rupees 

for the good behaviour of (name, etc., of the principal), and proof of the breach of the 
said bond has been given before me and duly recorded, whereby the said (name) has 


of imprisonment) i 

This is to authorize and require you. Superintendent (or Keeper), to receive the 
said (name) into your custody, together with this warrant, and him safely to keep in 
the s^d jml for the said period of (term of imprisonment), returning this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of 19 . 

(Signature.) 


(Seal.) 



INDEX. 

NS.—Tht figures indicate the numbers of Notes and not the numbers of pages. 

Abatement, no— of proceedings (under sec. 145) by death of parties, 435} 

— of appeal on death of accused, 1163. 
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‘ LII. — Warrant of Attachment and sale on Forfeiture of Bond for 
' Good Behaviour. 

(See section 514.) 

To the Police-officer in charge of the Police-station at 

Whereas (name, descjiption and address) did, on the day 

of 19 , give security by bond in the sum of rupees 

for the good behaviour of (name, etc., of the princi^l), 
and proof has been given before me and duly recorded of the commission by the said 
(name) of the offence of whereby the said bond has been 

forfeited; and whereas notice has been given to the said (name) calling upon him to 
show cause why the said sum should not be paid, and he has failed to do so or to pay 
the said sum? 

This is to authorise and require you, to attach by seizure moveable property 
belonging to the said (name) to the value of rupees 

which you may find within the district of and, if the smd 

sum be not paid within , to sell the property so attached, or so 

much of it as may be sufficient to realise the same, and to make return of what you 
have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the G>urt, this day 

of . 19 . 

(Seal.) ^ (Signature.) 


LIII.— Warrant of Imprisonment on Forfeiture of Bond for Good Behaviour 
(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name, description and address) did, on the day 

of • 19 , give security by bond in the sum of rupees 

for the good behaviour of (name, etc., of the principal), and prooi of the breach of the 
said bond has been given before me ana duly recorded, whereby the said (name) has 
forfeited to Her Majesty the Queen, Empress of India, the sum of rupees 

, and whereas he has failed to pay the said sum or to show cause why 
the said sum should not be paid although duly called upon to do so, and payment thereof 
cannot be enforced by attachment of his moveable property, and an order has been 
made for the imprisonment of the said (name) in the Civil jail for the period of (term 
of imprisonment) t 

This is to authorize and require you. Superintendent (or Keeper), to receive the 
said (name) into your custody, together with this warrant, and him safely to keep in 
the said jail for the said period of (term of imprisonment) , returning this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of 19 . 

, (Seal.) (Signature.) 



INDEX. 

NM.—Ths figures indicate the nuniera of Notes and not the numbers of pages. 

Abatement, no — of proceedmgs (under sec. 145) by death of parties, 435; 

—of appeal on death of accused, 1163. 

Abductian, place of tnal of the oiTence of — , 564; 

—charge, 723; 

restoration of abducted females, sec. 552. 

Abetment in British India of offence committed outride British India, 559; 

compimnt whether necessary lor — where complaint has been made for substantive 
offence, 634; 

complaint by aggrieved party is necessary in respect of — of defamation, etc., 651; 
charge for substantive offence and conviction for — , 771; 

joint tnal of person accused of substantive offence and of person accused of— 
thereof, 776. 

Abse , , n in — of accused, 1331; 

if accused in certain cases, sec. 540A; 

■ • ■ ■ ' ' ■ • 797; 


of complainant in warrant cases, sec 259. 

Absconder, proclamation against—, (sec 87); 
meaning of—. 164? 

attachment of property of—, (sec 88) ; 

record of endence where accused has absconded. 1331. 


Accomplice, see Approver. 

Accused, meaning of the term. 984; 


852; 


(sec 220} I 


>3; 

(c).594; 


—case aeainst. wi^drawn under sec 494, if competent witness against co-accused, 
1304; 

Actors, joint, 76A. 

Acts not amounUng to a breadi of the peace, 233. 

Acquittal, previous— bars a retrial for the same offence, 1086; 
what amounts to—, 1089; 
what orders do not amount to — , 1097; 

— in a summons rase 794i „ 


—in wanant case, 849; 
Cn. S. 3 
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order of discharge after frame of dtarge in srarrant case amounts to — , 849j 
— on nolle prosequi, 949; 

— on composition, 1000; 

appeal by Government from an order of—, 1116; 

when such appeal will he, 1120; 

procedure on such appeal, 1121} 

power of High Court in such appeal. 1141} 

arrest of accused in appeal frona — , (sec. 427) j 

no further inquiry can be directed in case of — , 1179; 

reference to High Court (under sec. 438) tn cases of — , 1197; 

interference with orders of — in revision, 1204, 1219; 

— on ground of lunacy, 1233; 

— on withdrawal of prosecution, 1304; 

passing order of — before delivery of judgment, 1045; 

— before judgment on taking bond for appearance at the time of judgment, 1312. 
'Additional Sessions Judge, 38; 

power of— to try cases, sec 193 (2); 

power of — to hear reference (under sec 123), 609; 

power of— to hear appeals, sec. 409. 

Additional District Magistrate is subordinate to the District Magistrate, sec 10 (2); 

District Magistrate may transfer appeal to the — , 1104, 

Additional Chief Presidency Magistrate, sec 21 (2). 

Additional power of Magistrate, sec 37. 

Adjournment of proceedings, 910, 987; 

—should not be granted in petty cases, 987; 
grounds of — . 988; 
costs of—, 990; 

—of criminal case pending dvil suit, 989; 

juror or assessors must attend at adjourned sitting, sec 295; 

-K>n account of complainant's absence. 799; 

Issue of fresh summons not necessary on— of case, 688; 

—of sessions trial, 910; 

—of warrant case for cross-CTamination, 837; 

—of trial during examination of witness by commission, sec. 508; 

—of case when appheation for transfer Is made. 1387. 

Admission, conviction on— of accused in summons case. 789; 

—to be recorded in the words used by the accused, 790. 

Adultery, meaning of the term, 1284; 

complaint for — to be preferred by husband of woman, 654; 
who can comolain for — in the absence of husband, 655; 
effect of death of husband, 656; 
withdrawal of complaint for — by husband, 656; 

— by husband is a ground for wife's refusal to live with her husband. 1284; 
wife living in — is not entitled to mamtenance from her husband, 1285; 
cancellation of order for maintenance if wife is living in — , 1286, 

Adfoeate-Ceneral, meaning of, sec. 4; 

cognizance of offence bv High Court on information given by — , sec 194; 
power of — to enter nolle prosequi, 949. 

Affidavit. Court or person before whom — may be sworn, 1409; 
apolication for transfer of a case must be made by — , 1386; 

— in proof of conduct of public scr\-ant, sec ^9A. 

Aid to and pppee making arrests. 97; 

—to other person making arrests, (sec 43); 

order lor secunty against persons who— in concealment of stolen property, 260. 
Amendment, pending ca^s are not affected by — in the law, 1; ^ 

power of Aopellate Court to make — of lower Court’s order, 1149; 
power of Court to make — of charge, 734. 

Apology, discharge of person guilty of contempt of Court on — , 1267. 

Appeal from sentences of ^^ac:istrate8 empowered under sec 30 of the Code, 68; 

concurrent non-an»valable «entcn'**s cannot be aggregated for purposes of — , 85, 88; 
—against consecutive sentences, 88; 

— aea’nst order of comTX!ns.rfon, 818; 

no— aenmst Hwh Courts order on a reference (under sec. 307), 939A; 

— to Priv'y Coundl, IKX); 



INDEX 


67 


y, ISO; sec, 405} 

. ^ ^ sec. 406A} 

transfer of such— from District Magistrate to a* first class Magistrate, 1104; 
— from sentence of Assistant Sessions Judge or Ut class Magistrate, sec, 408} 
Assistant Sessions Judge has no power to hear— 610, 1110} 

— from sentence of Court of Session, sec 410; 

— from sentence of Presidency Magistrate, sec 411; 
no— in certain cases where accused pleatk guilty, 1112} 
no— in petty cases, sec 413j 

rposes of — , 1114; 

■ sec 415A5 


aw only, 1123; 


' _ , —j r , li/B; 

— pioceduTc when appellant m jail, 1129; 
summary dismissal of — , 1131; 

— judgment in case of summary disposal. 1132; 

Rstncted order for admission of, 1136; 

notice of date of hearing— should be given to appellant, 1137; 

notice of— to whom to be given, 1137; 

no revision after—, 1220; 

no dismissal for default of appearance, 1138; 

dismissal of— by the Appellate Court, 1139; 

right of parties to be heard in—, 1140; 

—from conviction. 1U2; 

no revision when— lies. 1220; 

no— after revision, 1220; 

no— from judgment of Appelfafe Cburt, 1159; 

finality of orders on—, sec 430; 

abatement of, sec. 431} 

power of High Court in revision to consider case of nen-aopcaling accused, 1213; 
— from order directing prosecution funder see 476), sec. 476B; 

— from an order under sec 478, 1259; 

— from an order under sec 480, 1263; 

—from order passed m summary tnal of contempt, 1263 1 sec 486; 
no — from order of maintenance, 1291; 

special provisions relating to. in case of European British subj’ects, sec 449, 1227A; 
— from order of forfeiture of bond. 1341; 

— from order of restoration of property, 1362; 

— against order releasing property seized by the Police. 1367, 1368; 

Judge or Magistrate cannot hear — Irom order passed by bimscll, sec 556; 

— from order releasing first offender on probation of good conduct, 1439, 

Appearance bv pleader, sec 205; 

Appellant is not bound to appear in appeal. 1130; 
right of — to be heard 1133, 1140, 

appeal cannot be dismissed for non-appearance of—, 1130, 1138; 
notice to— on alteration of finding. 1146; 
release of— on bail, 1154. 

Appellate Court, power of— to direct security for keeping the peace, 227; 
power of— to convict for offence not digged in the first Court, 767; 
power of — to convert a conviction of major offence into a conncuon of minor offence. 


power of — in appeal from acquittal. 1141; 
power of — in aoTxial from comnrtion, 1142; 
power of— to order retriaJ. 1143; 
power of — to order comm'iinent. 1144; 
power o{— to alter the finding, 1145} 
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,■ jury, llSlj 

1152; 

coiiiuiis 01 juugmeia oi — , iiui, iIjjj 
power of — , to suspend sentence, 1154; 
power of — to release on bail, 1154; 

• procedure, where judges are equally divided, sea 429; 

— may take further evidence, 1156; 

High Court in revision toU exercise powers of an — , 1208; 
power of — to direct prosecution (under sec 476) where subordinate Court, has 
omitted to do so, 1256; 

power of— to make order as to disposal of property, 1351; 
power of — to stay or amend or cancel the order of disposal of property, 1352; 
power of— to pass order of restoration of property to person dispossessed, 1361, 1362; 
duty of — to record reasons for summa^ disposal of appeal, 1132; 
power of— to pass order as to notification of residence by old offender, 1442; 
power of— to pass order oi release of first offender on probation of good conduct, 
1433; 

Apprehended danger, temporary order in case of—, (sec. 144); 

— ^nature and contents of order, 367. 

Approver, tender of pardon tojan — , KI; 


siaiement oi, sec. lo2, ouxA. 

Arbitrators, a case under Chapter X cannot be referred to—, SSS; 
reference to— of questions as to possesion (sec. 145), 416. 

Argument, in proceedings under sec. 145, 412; 

—in warrant cases, 842A, 969; 

—in sessions cases, sea 292, 908, 909, 909A. 

Arrest, persons bound to aid police-officers and Magistrates making arrests, 99; 
• —how made, sea 46i 
use of violence to effect — , 110; 
effect of irregular or illegal — , 109, 122. 541, 576, 1408; 


varrant, sea i 
■U 56); 

136; 


Magistrate may — any person for whose arrest he is competent to Issue warra nt, 
(sea 65) ; 

— of person escaping from custody, (sec 66) ; 

—outside Bntish India, 160; 

— of person for breach of bond for appearance before Court, 186; 

Magistrate taking part in — of accused should not try the case, 1429; 

—of accused in appeal from acquittal, sec 427. 

Assessors, tnal by jury of offence triable with—, 874, 1405; 
trial by — of a jury case, 874, 14C6; 

trial before Court of Session to be ordinarily with — , sea 268; 

— ^how chosen, 890; 
number of — , 890; 
trial without — , 890; 

procedure where — is an interested person, f©2; 
procedure on absence of — , 892; 

right of Europeans or Indians to be tried by— who are their countrymen, sea 284; 

— may be examined by the Court if he has personal knowledge of any fact, sec 294; 
—to sit at adjourned sitting, sea 295; 
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s ummin g up the evidence 941; 

delivery of opinion by — , SM2{ 

consultation between — , 942} 

question to— to ascertain their orunion. 943j 

list of—, sec. 313} 

pubLcalion of 1st of—, sec 314; 

summoning of — , see 326} 

persons exempted from serving as—, sec 320; 

penalty of— for non-attendance, sec 332; 

— residing in two distncls, 946B; 

prolonged absence of an — from a district exempts him from being an— m iba^ 
district, 946Bj 

—for trial of Europeans, Indians and others, sec. 284A. 

/Isiistanr Sessions Judge has no power to hear appeals, 610, 1110; 
appeal from sentence of— shall lie to the Sessions Judge, sec 408; 
sentence awardable by—, sec 31. 

Attachment of properly of person absconding, (sec 88); 
simultaneous order of proclamation and—, 169; 


iment, 174; 


. 179; 

• . . , ed property, 180; 

-^f property (under sec 145), 420; 

— under sec 146. conditions precedent to, 450: 

Megistrate’s duty to make inquiry and take evidence before ordering—, 451; 
when— can be made (under sec 146), 453, 454; 
what property can be attached, 455; 
powers of the Magistrate making the—, 456; 

I , <1 Court on — , 458: 


sec. 538 

Attempt, person charged with substantive offence may be convicted of— to commit that 
oSence, 771. 

Autre Jois acquit or convict, sec. 403. 

Bail to vagabonds and habitual lobbers arrested by Police, 124| 

granting — to a person proceeded against under Ch. VIII, 240, 283, 308; 

rdease of accused on — after investigation by Police, sec 169: 

power of Sessions Judge to whom a case is referred under sec 123 to grant—, 308: 

release of appellant on — , 1154; 

release of accused on — pending revision, 1174; 

revision of order granting — , 1206; 

m what case— can be granted, sec 496; 

m app^ against conviction of bailable offences, 1308; 

refusd of — , 1308» 

1310; 


„ . 14B} 

when High Court will and wUl not giant — , 1315; 

power of Sessions Judge to giant — , 1316; 

amount of — bond, sec 498} 

nature of — bond, sec 499, 1317; 

power to increase the amount of—, see 501. 

Bench of Magistrates, sec 15j 

heanng of a case by one — and deasion by another, 1019; 
effect of absence of some of the members of a — , 1020; 
—want of quorum, 1020; 
powers of a — , 46; 

— of Preadency Magistrates, sec 19i 

rules regarding — , sec 16; 

classes of cases to be tned by a — , 48} 

difference of opinion among the members of a — , 49; 
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powers of — to take proceedings imder Chapter XII, 263; 
trial held in contravention of the rules of the — , 46; 
power of — to bold summary trial, sec. 265. 

Biiamy, complaint of aggrieved party necessary to prosecution for — , 650; 
persons aggrieved by — , 652. 

Bona fide claim of right set up by defendant in nuisance cases, 339, 357; 

—cannot be decided by juiy, 339, 359; 

— must be dedded by Ciwl Court and not by Mapstrate, 358. 

Bond for appearance before a Court, (sec. 91): 

£ ■ , I the preliminary order, 280; 

cancdlation of security — , 313; 
who can cancel the — on transfer of proceedings, 314; 
deposit of money instead of executing—, 1332; 
what amounts to forfeiture of — 1333; 

acquittal of accu^ before judgment on taking— for appearance at the time of 
judgment, 1312; 

release of accused on execution of— for appearance, sec 500; 

procedure on forfeiture of — , sec 514: 

what amounts to forfeiture of — , 1333; 

proof of execution of — , 1333; 

proof of forfeiture of — , 1333; 

what Courts can proceed to forfeit—, 1334; 

liability of sureties, 1337; 

right of sureties, 1337; 

—of minors may be executed by sureties, 293A, 1436; sec 5I4B; 
forfeiture of— in cases under sec 526. cl. (8). 1388; 

—by first offenders released on probation, 1436; 
breach of such—, sec 563; 

—from complainants and witnesses for appearance in the Sessions Court, sec 217. 
Breaek of bond, arrest on— for appearance before a Court, 186; 

—for keeping the peace. 297; 

—for behawour, 250A, 298; 

f jroceaure on—, 299; 
lability of surety on — , 300. 

Breach of peace, offence invohing — , 221; 


■ • ' likely to cause — , 394; 

• land or water, 465. 

British India, meaning of, 4; extent of the Code to — , 4; 

— whether includes Native States. 4; 

transfer of temtory from — to Natiw States. 4, 552; 

arrest without warrant for offence committed out of — , 118; 

pursuit of offender in a place outside — , 132; 

execution of w arr ant outride — 160; 

trial outside — of offence committed within — , KO; 

Code does not armly to offence committed outride — by non-British subject, 558, 
561. 566. 567. 577; 

abetment in — of offence committed outs’de — 559; 

trial of British Indian subjects for offences committed out of — , 575, 

Building likely to fall, order in respect of — , 328. 

Burma, 4 

Case, consolidation of. 774; 
splitting up of. 774. 

Cattle Trespass Act, complaint under— is a complaint of an offence. 584, 805. 

Certificate of Maristrate as to the examination of the accused. ICMl; 

—of Publ'e Prosecutor as to breach of condition of pardon by the approver. 960; 
—of Political Agent. 581. k / 

Charge, bfaristrate’s power to add or alter— in respect of offence for which no complaint 
has been made. 650. 654; 

—is to be framed in preliminary inquiry after proper esidenee. 711: 
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Magistrate may cancel such—, 715; 

w be loroar^d to Court of ^ssion after commitment, {sec. 218); 
particulars of offence to be stated m the—, 723; * ' 

— abducton and kidnapping. 723; 

— adulierv, 723, 725; 

—arson, 7^; 

— cheating, 723; 

— conspiracy, 723; 

— criminal breach of trust, 723, 728; 

— culpable homicide, 723; 

— dacoity, 723; 

—defamation, 723; 

— fabrication of accounts, 723, 726, 754; 

—forgery, 723; 

— house trespass, 723; 

—hurt, 723; 

—perjury, 723; 

— provoking a breach of the peace, 723; 

— publication of obscene hooks, 723 ; 

— rioung, 723; 

— sedition, 723; 

— stolen property, 723; 

paruculare as to lime, place, etc, to be set out in the—, 725; 

E revious conviction when to be set out m the — , 724; 

w and sertion of the law to be staled m the—, 723; 
particulars in— of cnrmnal misappropnatioti and breach of trust, 726 727- 
manner of committing the offence ^ould be mentioned in—, 729; ’ ’ 

error or omission to state particulars m the—, 730, 741, 1408; 

imperfect—, 731; 

imed by Magistrate, 732; 

734. 735; 

... - . . . 736; 

new— when necessitates a new trial, 738; 
procedure where altered— requires sanction, 739; 
witnesses must be recalled when— is altered during trial, 740; 
effect of matenal error in—, 740; 

omission to frame — when necessitates a retrial, (sec 232); 

— for one offence and conviction for another offence, 742, 766; 

matenal error in — necessitates a new tnal, 741; 

alternative — for contradictory statements, 741, 763; 

separate — for distinct offences, 743, 747; 

effect of error, 747; 

effect of misjo.nder of, 747; 

misjoinder, when objection can be taken, 748A; 

three offences of same kind committed in one year may be included in one— 753 

effect of non-compliance with the provisions of sec. 234, 754; 
illegality cannot be cured by striking off a charge 754; 
section 234, wl ' 
under one offei 

under one offei [i^ourt. 767, 773; 

under one one _ 768, 769* 

alternative— in , committed, 762* 

withdrawal of harces. 785- ' 

High Court's p . _ . ^ 

misjoinder of charges cannot be cured by acquitt^ on one of the charre? -qj. 
no — in summons cases, 788; ^ ^ 

— must be framed in joint tnal of summons and warrant cases, 788* 

— to be framed in warrant cases, 829; ' 

I; 


. 878; 


CAarge fa jury. 912; 

heads of—must be wnlten immediately after—. 912; 
judgment of Court of Session must contam heads of , 1050. 
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Cheating, place ol trial ol the offence of — > K6. 

Chemical Examiner, report of— may be used as evidence, 1329. 

Chief Presidency Mogistrate, (sec. 21) j 

Additional — is subordinate to the — , sec. 21 (2) i 

power of— to proceed under Ch. VIII against person outside local jurisdiction, 237; 
power of— to transfer cases, 1389.. 

Children, right of— to maintenance, 1276; 

right of illegitimate — to maintenance, 1276; 

—who are unable to maintain them^ves are entitled to maintenance, 1277; 
right of — to maintenance whether can be waived by agreement, 1276. 


Civil Court, complaint by — in respect of offences committed in relation to its proceeding, 
1238; 

— decree, order contrary to, 374; 

-effect of, on proceedings under sec. 145, 438, 451; ' ’ 

Criminal Bench of High Court carmot rewse order of — (under sec. 476), 1254;_ 
power of — to pass order of commitment in respect of offence committed before it, 
1259; 

Registrar or Sub-Registrar when shall be deemed a—, 1266. 

Civil suit, no— will lie to recover damages for attachment under sec, 146, 459; 
no — ^will lie to set aside order in nuisance cases, 334; 

• — institution, effect of in nuisance cases, 3K; 

order under sec. 144 is not a bar to a — , 385; 

effect of an order under secs. 145 and 147 on a subsequent — , 442, 474; 

eff ■ ' ander sec. 145, 443A; 

or • does not bar— for damages, 817; 

01 ' • loes not bar— for maintenance, 1289; 

sti — , 989; 


Civil Surgeon, lunatic must be examined by—, 1228; 

deposition of— may be given in evidence, 1325. 

Claims of third parties to property attadied (sec. 88), 171; 
period within which the claim is to be preferred, 172; 


Co-accused, when one accused can be competent witness against bis—, 983. 

Code, if exhaustive, 2. 

Cognizable offence, meaning of, 12; 

person concerned in or reasonably suspected of being concerned in — may be arrested 
without warrant, 116; 

private person may arrest any person committing a — in his presence, 134; 

prevention by Police of — , (sec 149); 

mformation of design to commit—, (sec ISO); 

arrest to prevent — (sec 151); 

first information in cases of-^ (sec 154); 

investigation into—, 487; 

procedure where— is suspected, (sec 157); 

report of investigation into a — suspected. 489; 

Magistrate's power to hold investigation into a — •, 490. 

Cognuance of offence, meaning of, 585; 

Magistrate cannot proceed without taking—, 585; 

—upon complaint, 586; 

-upon Police report, 587; 

—upon information, 588, 589; 

—upon knowledge, 590; 

— upon suspicion, 591; 

— limitation, 592; 

complaint in respect of one offence and — in respect of another, 592; 
compbint against some persons and — against others, 592; 

—by Court pf Sesaon, (sec IM); 

—by High Court, (sec. IW); 

—against any person attending Court, sec 351. 

Commission, issue of— for the examination of witness, 1319; 
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1320; 

>wns, sec. 604; 

)6; 


CommUment to Sesaons of offences triable by Magistrates, 61; 

—to Deputy Commissioner specially empowered to try Sessjons cases, 67; 
— to wrong Sessions, 549; 

Sessions Court can take cognizance only upon — 60S; 
irregular—, 608; 

inquiry preliminary to—, (Chap. XVIII); 

“^jf cases triable by Magistrate, 694, 710; 

— by Magistrate having no local junsdiction over the offence, 549, 693, 1402; 

e\-idence to be taken before—, 

examination of accused before — 700; 

suffident groimds of — , 701, 109; 

when Magistrate should commit to the 702; 

when Magistrate should not commit, 703; 

recording reasons for—, 704; 

order of—, 714; 

reasons for—, 714; 

— of some accused and trial of others, 714; 
joint—, 714; 

■ • ’ ^ • - 17 ; 


• .—.719; 

procedure on— without charge or with imperfect charge, 731; 
tendering pardon after—, 959; 

—where accused is an old offender, 1005; 

— 4f person who has broken condition of pardon, 962; 

—when trying Magistrate finds that the case ought to be committed, 1003; 

power of Appellate Court to order—, 1144 ; 

order of— in revision, 1191; 

in what cases can such order he passed, 11^; 

who can order— in revision, 1188; 

—improperly discharged, 1190; 

when — should be ordered instead of further inquiry, 1192; 

'•3; 

, — m revision, 1194; 


uw, 

— w.... V. r-*- -X offence committed before it, 1259; 

when irregular — nay be validated, 14(C. 

Commutatton o! sentence of death by High Court, 1060; 

— of sentence by Government, sec. 402 
Compensalton, power of Court to pay-out of fine imposed, 1418; 
amount of such — , 1418; 
who IS entitled to — , 1419; 
ref ' I'*” 

pa 


who can order — , 808; 

who may be ordered to pay — , 812; 

— may be awarded only in cases instituted upon complaint, etc., fi05; 
no — ^where no complaint of an 'offence', 806; 

— may be awarded only when the offence is triable by a Magistrate, 807; 
—may be awarded in a summary tn^ 807; 

— can be awarded only where there is discharge or acquittal, 809; 

to whom — is to be awarded, 813; 

amount and nature of — , 815; 

imprisonment in default of paj-meat of—, 816; 

simultaneous order of compensation and direction for prosecution, 817; 
appeal against order of — . 818; 
revision of order of — , 819; 

award of— does not bar avil or criminal laoceediags against the ccmplainaat. 81 
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appeal Irom order passed in sudi rases, 1263; 
what amounts to— of Court, 1262; 
record in summary trial of — » 1264; 
procedure, where summary trial not held. sec. 482; 

—discharge on submission of apology, 1267; 

—appeals from conviction in cases of, sec. 486. 

ContTadictOJy statements, prosecution for — , 617; 

alternative charges in case of—, 741, 763. 

Continuing offence, place of trial of—, 565. 

Contract, dispute relating to rights aiiang out of—, 466; 

prosecution for breach of— of service, sec. 198. 

Contradiction, what is, 603 (d). 

Conviction ygp. 

—for . ■ ' . . . 

diarge . . ' . 

charge ■ . , . . : . . . >8; 

—in a 

—in the altemativ'e, 766A- 
— on j>lea of accused in a warrant case, 833; 

—on plea in a Sessions trial, 881; 

charge for one offence and — on plea of another, 882; 

— <annot be postponed after plea, 882; 

reasons for— must be briefly stated in the judgment in summary trial, 869; 
power of ^pellate Court to alter the—, 1145; 

Appellate tourt cannot alter tho— into a—in the alternative, 1146; 
power of High Court to alter a—, 1208. 

Copies, accused is entitled to— of proceedings, 1423. 

Copy, 280, 386B. 535, 674A. sec 371; 

—of proceedings, sec. 548. 

Corpses, power of Magistrate to dirinter, 545. 

Costs of proceedings under Chap. X, 336A. 360; 

—of proceedings under Chap. XII, 478; 
amount of—, 478; 

—incurred before the High Court in revision cannot be awarded, 478; 

who can award — , 478: 

time of awarding—, 478; 

time of assessing—, 478Aj 

—of proceedings under sec 1^, 634A and 1255A; 

—of adjournment of trial, 9S^; 
agunst whom such — may be awarded, 990; 

High Court cannot grant— of revision, 1222; 

—of transfer of a case, by whom to be paid, sec. 526 (5). 

Counter eases, postponement of the issue of process, 664; 
trial of two — , 749, 830A, 988; 

—should not be jointly tried in the Court of Sesrion, 873. 

Court, meaning of, 622; 

proceeding in or in relation to — , 621, 630; , . 

what — can make complaint (under sec 195), 623; 

—cannot delegate powers of making o>mplaint, 624; 
subordination of Courts, 631; 

speafication by Local Government of— for trial of Judge or public serv’ant, 648; 
—must be open, 1022; 

—of competent jurisdiction, 1090, 1096, 1405; 

complaint under sec 476 by Ovil, Criminal or Revenue — , 1238. 

Court-iees, award of— to complalnmit, 1421; 

— , on bail-bonds, 153A. 

Court-martial delivery to military authorities of persons liable to be tried by—, sec 549. 
Court of Session, sec 9; 

power of— to try case triable by Magistrate. 61; 

appeal to— may be heard by Additional Sessions Judge, 1110; 

appeal from sentence of—, sec 410; 

-^nnot lake eognirance except upon commitment, 608; 
trial before — to be by jury or with assessors, sec 268; 

Local Government may order trial before— to be by jury, sec 269; 


INDEX 


■77 


oSences •which ou^ht to be tried by— ^ ^1, 695. 1004; 

—.shall copy of finding and sentence to District Magistrate, sec. 373i 
inal of lunatic in—, 1229. 

Court icitHtJs, power to summon — , Mllj 
who may be examined ai~, 1412? 
risht of parties to cross-examine the— ,1413? 
nght of parties to adduce evidence rebutting evidence of, 1413At 
statement under sec 162, 502. 

Crimirtal, whether proceedings under Chapter VIII are—, 241? 
whether proceedings under Chapter X are—, 323; 
proceedings under Chapter XII whether—. i&9s 
whether proceedings under section 488 are — , 1292. 

Crifflinaf Court, effect of possession given by — on possesrion proceedings, 440; 
meaning of—, 1171. 

Crimitud force, order of restoration of property of which a person has been dispossessed 
by—, 1359j 

what amounts to—, 1356; 
show of — , 1357. 

CTiminol misappjoptiai'ion, place of trial for the offence of — , 555, 557, 563; 
gross sum only to be mentioned m a diarge of—, 727. 

Criminaf tribe, registered member of—, 946A. 

Crops, order under section 145 as regards— or other produce, 406. 


■. 646; 


• • : case, 837; 

^,..1413; 

—in sucimary trial, 637; 

—curtailment of, 846. 

Cruelty of husband, a ground of wife’s refusal to Cve with her husband, 1234. 
Currency note, order of disposal in re^xet of stolen — , 1345. 

CurtaUment of cross-examination, 846. 

Daeoits, trial of offence of belonging to a gang of — , 

Deaf and dumb, procedure where accused is — 970, 971, 

‘ ■ M05; 


eff^ of-^{ cdmplmnant in a summons case. KIO; 
effect of— of complmnant in an adultery case, 656. 


— . 374; 


effect of— on third party, 439; 
attachment under sec. 146 shil be in fores till — . 458; 
effect of previous — on order for m^tenance, 1290; 
effect of subsequent — on order for maintenance, 1290. 

Defamation, complaint for — to be made by person a££rie\'ed, 650: 
person aggrieved by — , 652; 
effect of death of complainant in a case of—, 6S2. 

Delegation of power of making rules by District Magistrate. 52; 

— of power of Court for imffdng complaint. 624; 
sanction under section 196 cannot be delegated. 646. 

Demeanour of witnesses, remarks respecting the — should be recorded ia evidence; ICGS. 

De novo trial when hfagistrate tr^'ine the case is succeeded by another, 10l4- 
right of accused to daim a — , 1015; ’ 
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—in case of transfer of proceedings, 1018. 

Deposition, mode of recording — , sec. 359; 

— must be read over to witness, 1{E9; 

— may be corrected by the witness, 1(^; . 

— language of, 1031; 

— of witness must be interpreted to accused, sec. 361; 

— of medical witness to be used as evidence, 1325; 
such — must be recorded in presence of accused, 1326; 

— before committing Magistrate may be us^ as evidence in the sessions trial, 896, 
898: 

retracted — , 898. 

Desperate and danzerous character, order for security against persons of—, 263. 
Destruction of libellous, obscene and other matter, sec. 521; 

order as to— of counterfeit coins, 1345. 

Detention of person arrested, 114, 138; 
period of such — by police, 139; 
further — by Oiurt, 159; 

— in custody of persons proceeded against under Chap. VIII, 239; . 

Magistrate's power of — of accused pending investigation, 529; 
penod of such — , 530; 
grounds of such — , 531; 

— of complainants and witnesses refusing to execute bond for appearance before 
Court of Session (sec 217); 

—of approver till termination of trial, 958; 

—of approver whose pardon is forfdted, 9©; 

—of accused by committing Magistrate pending trial, (sec. 220); 

—of offenders attending Court. 1021; 

order of— of property under section S17 is improper, 1348; 

witnesses by committing Magistrate for refusal to attend the Court of Session, 
sec. 217; 

—of accused in custody by committing Magistrate pending sessions trial, sec 220; 
—of accused when case is adjourned, 991; 
period of such—, 991; 
unlawful— of a female, 1425. 

Diary, Station or General— to contain first information report, 483; 

Spedal or Case Diary, 537; 
use of s-jch— , 538; 

accused is not entitled to see the—, 539; 

contents of the—, 540; 

statements of witnesses in — , 502C, 540. 

Discharge of person arrested by Police (sec 63) ; 

— of person proceeded against under Chapter VIII, 295; 

—of sureties, 315; sec. 502; 

fresh security after — of sureties, sec 126Ai 

fresh complaint after — of accused, 592; 

— before full enquiry preliminary to commitment, 706; 

—on nolle prosequi, 949; 

— of accused does not bar a retrial, 1097; 

order of — passed in summons case amounts to acquittal, 794; 

further inquiry into case of — of accused. 827, 1179; 

— of accused, meaning of, 1179; 

order of commitment in reviaon in case of improper— of accused, 1190; 

compensation in case of — of accused, 8(W; 

fresh proceedings after— of accused in warrant case, 827, 854; 

—of accused before frame of charge in a warrant case, 826; 
fresh proceedings after such — , 827; 
orders wh-ch amount to — of accus^ 826; 

— of accused at an early stage. 828; 

order of — of accused after frame of durge in a warrant case amounts to acquittal, 
849; 

—of accused for absence of complainant in warrant case, 853; 
further inquiry after such — . 854; 

—of jury for misconduct, 889; 

— of jury, sec. 3C6; 

retrial of accused after— of jury, 940; 

—of accused in preliminary inquiry, 705; 
fresh proceedings after such—, 705; 
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mterierence by High Court with such—, 707j 
— at an early stage oI the inquiry, 706} 

--oj person guilty o/ contempt of Court on submission of apology, 1267, 

Dismissal oj complaint, when can be nadci 675; 

—what IS, 675. 1178; 

who can ismiss complaint, 675} 

examiruiion of complainant necessary before — 676: 

ground of—, 678: 

rccorduig reasons for — , 679} 

eflect of—. 680; 

revnaion of order of — , 684; 

fresh complaint after—, 656. 681, 1090; 

— for fa.lure to pay process-fees, 688 ; 
further mquiry after — . 682, 1178; 

— IS not an order of acquittal. 1057. 

Disposal of propcTty. order for — pending trial, (sec 5I6A); 
order for — regarding which offence is commiUcdL 1 ^ 2 ; 
in respert of what property can order of— be made, 1343; 


■ ^ .1. 1350; 

power of Appellate Court to make order as to->, 1351; 
alteration or cancellation of order of— by Appellate or RevisionaJ Court, 1352, 
Duposresrien from immoveable property be foKc, 1358; 
order of restoration of such property, 1359; 

order under sec. 145 resioruig to possession a party forcibly dispossessed. 426. 
Dispute selatiHg to mmoveabU property, whether can be ground of action (under sec- 
tion 107), 254; 

— whether can be a basis for an order under Chapter XI, 377; 

meaning of — , 393, 464; 

subject matter of the—, 395; 

order in respect of portions of the subject of—, 427. 

Distinct offences, what are, 745; 

separate charges for — , 743, 747; 
joint trial for— committed in the same transaction, 756; 
joint trial for several — , 748 
District and division distinguished, 3& 


. 40; 

• • 17; 

spea^ powers of — under section 30 ol trie code. 66; 

power of — to proceed under Chap. VIII against persons outside local jiuisdlction 
237; 

—is subordinate to the Sessions Judge (under see 195). 631; 

power of — to transfer cases, 1389; 

power of — after transfer of case by him, 1394; 

transfer of appeal from — to Ist class Magistrate, 1104; 

co-ordinate powers of- and Sessions Judge m revision, II7S, 1176. 

Division as distinguished from a district, 36. 

Divorce, wife’s nght to maintenance after — , 1275; 

cancellation of order of maintenance ufter — of wife, 1286. 

Document, summons to produce a — . 183; 
inspection of — , 191, 199, 824. 847; 
impounding of — produced in Court, (sec 104), 216; 

complaint of Court is necessary for prosecution for offences rcblln-' to— n**?# 
rnp.aninc 0^ — (sec 193). 627; * ’ ‘ 


imprisonment for refusal to produce— « 485. 


.629; 

uct.oa of—, sec 353 , 
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Doubt, procedure in case of— as to juiisdictioa of Court, 670t 

alternative charge to be framed in case of«-as to wWdi offence has been committed, 
762; 

procedure in case of— as to accused iunattc^ 1229. 

Easement, dispute as to right of. 406, 467. 


Enhancement of sentence cannot be made by AppdJate Court, 1148; 
what amounts to—, 1148; 

High Court's power of— in revirion, 1216; 
power ot accused to diaUenge findings of fact, 1221; 

— of wldpping is illegal, 1076. 


Ertoj in form of bond for good behaviour, 275; 

—or omission in the complaint, summon^ etc., 1408; 

— in charge, 730, 1408; 

test to determine whether— is material, 730; 

— in charge when necessitates a retrial, 738, 741; 

—or omission or irregularity when can be cured, 1406, 1408. 


European British subject, defined, 17; 

• • - r ■ -t »«■— 9QA. 

* . ' ' , * . (sec. 34A>; 

daim of— to be tned as such, 13W; 

waiver of such right by—, 1398; 

trial where — is complainant or accused, (sec. 443) ; 

jury for trial of—, sec, 275; 

assessors for trial of — . sec. 2S4A; 

joint trial of— and Indian, sec, 2^A; 

— lying outside British India may obtain writ of' habeas corpus, see. 491As 

claim as to status as—, procedure, sec. 528A; 

claim as to status as—, evidence, 1397; 

failure to plead status as—, waiver, sec. 528B, 1398; 

application of Acts conferring jurisdiction on Magistrates and Courts of Session to, 
sec. 528D. 


Evidence, in security proceedings, 236, 250, 271, 272, 287, 
general repute. 289; 

Police evidence how far admissible, 271; 

—in inquiry at — r* — ?'X*: 

—to be t^en • • . • • . * cases, 330; 

—to be ti<en • • < . • 

— in proceedfn; » • \ ' 

—in proceediu; . • . 

— in inquiry ui ; t, , 

— of title whether can be received in inquiry under Chap. XU, 410; 
power of Magistrate under section 145 to act on evidence recorded by his prede- 
cessor, 425, 1022. 1015; 

— ^in the local inquiry (sec 202), 672; 


/ trial. 864. 871; 

-in the sessions trial, 896; 


■ ■ • ■ , ■ irtly by another, lOII; 

— BJ^t ^ taken in presence of accused, 1023( 


procedure when completed, must be read over, sec. 360; 

—must be interpreted to accused, sec 361; 

recoid of— in Presidency Afaglstrate'a Cou^ sec 362; 

—must be recorded in a reference (under sec 307), 936; 

record of— in High Court, sec 365; 

power of Appellate Court to take further—, J15S; 
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»hen addiiional— should be taken and when not, 1156; 

of Appellate Court after taking addit onal— . U58; 
ilich Court's power to direct taking of additional— in revision, 1209; 

, — in tnaintcnance proceedings, 1287; 

—medical, sec 503; 

—medical, \-alue of, 1327; 
record of — where accused has absconded, 1331; 
record of — when ofTendcr is unknown, sec. 512; 
value of— taken in absence of accused. 1^1; 
record of— in summary trial, 864. 871; 

duty to take— before directing prosecution fstction 476), 1241. 

Eiidcnce of Rrnnal letvle, where admissible, 272, 289; 
nature of the—, 272; 
mere rumour or suspidon is not — , 272; 
duly of Court to test the—, 273. 

Exam-fialion of oecustd. before cotwnitmcnt, 700; 
object and mode of — , 974; 

— IS imperaii\e. 975; 

when — may he dispensed with, 976; 

lime for — . 977; 

who can examine. 978: 

inorooer questions in — , 979; 

refusal to answer questions during — , 981; 

record of — bv Presidency M3*nstr3ie3 m appealable and non-appeaJabJe rase^ 1033; 

record of— in other cases, 1036s 

—must be recorded in questions and answers, 1037; 


— wu.. — ^ — Sessions trial, 895; 

—in Sessions tral, 901: 

—in summao* 1042A. 

£«rwinfl/ion of eofnflainani, whether necessary when case is transferred, 604, 60S; 
—on taking cognizance, 659; 
mode of—. 659i 

omis^on of—. 660; . . . „ . 

—not necessarv where complaint is made by Court or pubLc scn,*ant, 661; 
—before d'fectln? focal investicatnv*. 669; 

—before dismissal of complaint, 676; 

—in a summons case, 791. 

Examination of witnesses in an innuirv under Chap. VIII, 274; 

—in mouiry under Chapter Xfl. 413; 

— in oollce investipat'on (sec 161); 
commission for — . 1319; 

— in a local mouiry (section 202). 672; 

— in inquiry before commitment, 697; 

fresh — is neces.sarv if charge is altered during trial, 740; 

— in a summons case, 791; 

—for the Drfisecot'on m a warrant case, 823; 

— for the defence m warrant case. 84S; 

—for the rrosecut'on in a Sessions fnal. 893; 

—not examined before the conunittme Magistrate, 893; 

for the defence in sessions trial. 9M: 

— not permuted dupng inspection bv Jury of the place of occurrence, sec. 293; 
right of accused as to summoning and-—, 906; 

power of Presidency Magistrate to order prisoner in jail to be brought up for 

sec 5i2. ' 

Excavations, order to fill up~-, 329. 

Expcrues of complainants and witnesses, set 544; 

power of Court to order r’avment of— prosecution out of fine. 1417- 
power of Court to order raNinent of — of rro«v-»t on out of fine i417" ’ 
order of cich Da^•ment. when can be made. 1416; ' * 

—of recalling prosecution witnesses not to be raid by accused in warrant am 
“’defeSe pnsecut’on witocsses after the accused has entered upS hi$ 

commUfnc hfapitmte's order to deposit— of witnesses to be ,, .k. 

Sessions Court, 720. WwTO at i..e 

CR-S.6 
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Expert witnesses should be examined in Court and not by commls^on, 1319. 

Expunge remarks, 1433A. 

Failure of justice, meaning of, 1401, 1407. 

False charge, complaint by Court is necessary to prosecute for — ^made before Court, 618; 
no complaint of Court is necessary if— js made before Police, 620; 
opportunity to prove the case, 620. 

False claim, 619. 

False evidence, complaint for giving — , 616- 

False and frivolous or vexatious complaint, compensation for — , 810. 

Ferry, order under sections 145 and 147 as regards right to—, 406, 466. 

Finding, alteration of — by Appellate Court. 1145; 
alteration of — when improper, 1146; 

power of Appellate Court to call for a— of the lower Court, 1157; 

— in a summons case is not limited by the complaint or summons, sec. 246; 

Court of Session shall send copy of— and sentence to Distria Magistrate, sec 373. 
Fine, sentence of, 75; 
joint, 75; 

transportation In default of — , 70; 
imprisonment in default of—, 77; 
warrant for lev\’ of — , sec 386; 
sentence of—, 1067; 
who can Icvj’ — , 1067; 
procedure for levy of—, 1068; 

levy of— after full term of imprisonment in default of—, 1070; 
suspension of sentence of imprisonment in default of payment o*—, sec. 388; 
power of Court to nay expenses or compensation out of — , sec 545; 
moneys ordered to he paid undec this Code ate tecovetahle as—, U2Zi 
refund of. 75. 

Finger print, proof of previous conviction by—, 1330. 

First informatian, 480; 

—report need not contain full details of offence, 480; 
evidentiary value of—, 481 ; 

—shall be reduced to writing. 482: 
procedure in case of written—, 483. 

First offender may be released on probation of good conduct, sec 562; 
appeal and revision in such cases of — . 1439; 
failure to observe conditions of recognizance, sec 563; 
conditions as to abode of such offenders, sec 564. 

Fisheries, orders under secs. 145 and 147 as regards — , 406. 466. 

Foreign terrilory. pursuit by police of offenders in — , 132; 

Code does not aooly to offences committed in — by foreign subject. 558, 561, 567, 577; 
liability of British subjects for offences committed in — , sec 188. 

Forfeiture of newspaper or book containing seditious matter, sec. 99A; 
application to High Court to set aside sudi — , seC. 99B; 

— of pronertv of absconding accused, 178; 

— of pardon bv approver, 961; 

—of bond, 1333; 

procedure on such — . 1335; 

what Court can order — of bond. 1334; 

when order of — should be passed, 1336; 

proof of — of bond. 1333s 

no-^f illegal bonds. 1333s 

liabil’ty of sureties on — of bond of principal, 1337; 
imprisonment on — of bond. sec. 514 (4); 

—of bond for keenine the peace 297; 

—of bond for good behaviour. 298; 

— of bond bv a Magistrate without jurisdiction. 1401; 

revision of or aooeal against order pa«ed on— of bond. 1341; 

order of— of property in respect of whidi offence 1ms been comrrutted, 1345. 

Forms, sec. 555. 

Fresh proceedings under sec 145. 444. 

Further y»uiry, no— after discharge of person proceeded against under Chapter VIII, 
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no — after dropping of proceedings m nuisaim cases, 332; 
no— in a case under Chapter XIJ, 445} 

— after dismissal of complaint. 68^ J178j 

—after discharge of accused, 827, 854, 1179} 

no — in case of dismissal of application for maintenance, 1291; 

svho can direct—, 1176} 

who can be directed to make—, 1177; 

in what case— can be directed. 1178. 1181; 

no— where accused is acquitted, 1179; 

no — where there is no accusation of offence, 1180} 

power of Court directing— , 

power and duties of the Magistrate maJejog— , 1183; 
notice to accused before directing — , 1184; 
recording reasons for directing—, 1185; 
interference by High Court with the order of—, 1186} 
order of — does not amount to review of judgment. 1054} 
power of the High Court to diren— . 1209; 

— in case of disdiarge under sec 494, 1305. 

Government oj India Act, 1935, 2A. 

Cuordiun, complaint by— on behalf of minor, 652, 665; sec. 199A. 

Habeas Corpus, power to issue directions of the nature of a — , 1298j 
aophcation for- for custody of minor. 1299; 

European British subjects living outside British India may obtain wnt of—, sec. 
491A. 

Habitual oSfndeis, arrest of, (sec. 55); 

security proceedmes against—, (sec 110), 259-261} 
evidence of habit. 271. 

Hitk Court, definition of, 18; sec 266] 

single Judge sitting on the original side is not a—, 18} 

—may pass any sentence, see 31; 

power of— to punish tor cont&apU 31. 1261; 

place of Cnaf in doubeful cases shall be decided by—, 570; 

eatra-provandal junsdiction, 571; 

cocnirance of offences by—, see 194; 

— ^has no power to transfer case from Court outside jurisdiction. 571; 

commitment can be quashed onlv by the — , 717; 

reference tc^funder sec 307}, 936: 

when — wiJ] accept the reference. 938; 

power of — on such reference. 939; 

time of holding sittings, sec. 334; 

place of holding sittings, sec 335: 

notice of holding sittings, sec 335; 

record of evidence in—, sec. 365; 

no power of — to alter its own judgment, 1055; 

submission of sentence of death to— for confirmation, sec. 374) 

power of High Court on rach submission, 1059; 

commutatii ' 

apoeal aca 

power of— . ’ " . 

order of — c 425; 

power of— 

power of — — -- - , .,1152j 

—cannot revise Us own order, 1207s 

procedure where jndtres of — in appeal are disided m opinion, llCI; 
ditto in rex-ision. 1217: 
power of — in resnaon. 1208; 

power of— to alter or reverse order of lower Court, 1208} 
power of — to alter conwclion. 1208; 
power of— to quash conviction. 1208; 
potcer of— to order retnal, 1208/ 

power of — to order fommitment or set aride commitment, 1208: 

power of— to direct further e»*:rfence to be taken. l2(Sj 

power of— to co into farts. 12l0i 

power of— to allow eomrostion. 998 1211- 

power of— to order restoration of prooertr. 12J2s 

power of— to consider case of non-apoealip? accused, 1213; 

power of— to interfere m a pending case, 1215 ; 
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power of — to enhance -sentence, 1216; - ■ • • • ; 

order of — in revision to be certified to Lower Court, 1226; 

power of — to make complaint (under sec 476), 1240; 

power of — to make rules, sec. ' 

sitting of— Session; secs. 334, 335; 

—will interfere in revision as a Court of last resort, 1168. 1176; 

power of — to expunge remarks from lower Court's judgment, 1149, 1150, 1214; 

trial before — to be by jury, sec. 267; : 

power of— to transfer case, (sec. 526); 

inherent powers of — , sec. 561 A; 

power of — to allow composition in revision, 998; 

power of — to grant bail, 1315; 

power of — in revision to pass order (under ^c. 562). 1435; 
power of — in revision to pass order (under sec. 565), 1442. 

High Seas, trial of offence committed on—, 4, 569, 580. 

Honorary Moguirotes, 44B. 

Immoveable fnapejly, dispute relating to — . 234. 377; 

— can be attached for realisation of fine. 1069} 

order as to restoration of— of which a person has been dispossessed, sec 522. 
Imprisonment awardabte bv Magistrate, (SeC 32) ; 

— in default of fine. 77; 

order for security acainst person already suffering—, 295; 

— in default of security, 306; 
period of such—, 306; 
kind of such — . 310; 

— in default of security on person already undergoing substantive imprisonment. 306; 
subsequent imorisonment on person ordered to— in default of security, 306, 10S3; 
— awardable bv Sess-ons Judge on reference (under sec. 123), 308; 

—In default of pa^-ment of-compensaiion (sec. 250), 816; 

execution of sentence of—, 383; 

calcjlation of period ol— . 1064; 

sentence of— when to commence. 1064; 

suspension of execution of—, sec 388; 

—for refusal to answer question or produce document, sec 485; 

—in default of payment of maintenance. I281i 
power of Local Govemnent to appoint place of—, 1414; 
div'iding— In d fferent jails. 1414; 
limit of— in summary trial. 862. 

Incidental or consequential order, power of Appellate Court to pass—, 1150. 
Identification before police, admissibility of, 501. 

Indian British subject, jury for trial of — , sec. 275; 
assessor for trial of—, sec 284A: 

waiver of claim of— to be tried bv jury of his own nationality, 885; 
joint trial of — and European Dritish subject, sec. 285A; 
claim of— to be tried as such. 1396. 

Inducement, Pol.ee officer not to offer any — or threat or promise during Police inquiry, 
507; 

Ccfirt not to offer— or threat or promise to accused, 985. 

Inferior Criminal Court, meaning of, 1171. 

Information to Magistrate or Police of certam offences, 38, 99; 
meaning or — , 102; 
punishment for giving fal«e — . 160; 

— ^in security proceedings. 230, 257t 

on what — can secuntv to keep the peace under sec 107 be directed, 203; 

— necessary to proceed upon (under sec' HO), 257; 

substance of — to be set out in the nrel minary order of security, 280; 

inqutn’ into the truth of such — . 286; 

— which is the basis of an tmder Chapter XII, 392; 

— in cor^'-’able cases, (sec 154); • ' ' 

first — . 480; 

— in non-cognizable cases, (sec IS); I 

eogn'ranre of offence upon — , 5P9: 

— and conohint distinru'«hed. W9- 

caae instHuled u^xm— given to a Dol<ce tfficer, 805. ' ' 

Inherent power of High Court, sec 561A, ' • i ' 
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Injunction pending inquiry in nuisance cases, 362. 

Inquest ttpcrl, admisubility of, 501. 

Inquiry, meaning of. 19s 

—as to truth of mformation in security proceedings, 286; 
place of such—, 2S6; 

procedure of— m security proccedmES, 231, 288; 
joint— of severi persons in security proceedings, 290; 

— into the fitness of sureties, 330; 

— into bona fide claim in nuisance cases, 358, 359; 

— as to possession (under see. 145), 408; 
procedure in such — , 409; 

— by Suborinatc hlagislrate. 411;. 
joint— as to different subjects of dispute, 422; 

—and eiidencc (under sec 147), 451; 
nature of — (under sec 147), 469; 

• local— (sec. 148), 476; , ^ 

Ma^slrale’s poucr to hold — into eoEnizable offence suspected, 490; 

-^y Mapslraic into eases of unnatural death, 

—01 offence should be made in the Court wnh 

committed, (see. 177); „ ... 

prd minary— bv pol.ee in certain offences against the State and criminal conspiracy, 
(sec IM-D); . . , , j - j 

—by (^vemment is not necessary before sanctioning prosecution of Judges and 
public sc^^•ants. 646; 
prelim.nary— (under sec. 2021. 666; 
nho Can conduct the—, 666. 668; 
esndence in the—, 672i 
submission of report after—, 673; 
preUminary— before commitment, (chap aviid; 
object of preliminary-. 692; . 

preliminary— in directing prosecution (sec. 476), 1245; 
procedure in such — , 1246; ...... 

—into the otvnership of property seized oy the police. 1365 
• by virtue of search warrant, 199; 

d of Subordjiate Courts, sec. 554; 

^f documents, -824, 847. 

/n/CTfoc«roTy orders, appeal against— passed m a case which has ended in acquitul, 1119. 
Interpreter to be bound to interpret truthfully, 1415. 

Intervieui with leg^l advisers, 531, 966. 

7niic 


157 ; 

attend 

search by Police oHicec clon"«-J “ ‘S'. 

hooca. se. ley, 

prfirai?^£’°fSi"e“ray“e"'on!eniiI before prosecoUoo lor scdhion, ctaispirary, 
etc ■ sec 196B; 

by police. 668. 

Investigalmg officer, power of, 670. 

Irrecutarity which does not vitiate prc^c^mgs. sec 529; 

wh'ch vitiates proceedings, sec^5^; 

■ ' idated 1402; 

042. 14R3j 

r‘ _ *— • 

doe's not bar subsequent trial for the same offence. 1088. 
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Jail, holding trial in — is improper, 1022| 

removal Irom ciVil to cnmmal — , sec. 541r 
dividing impnsonment in diiierent jails, 1414; 
presentation ol appeal by appellant m — , 1129. 

Joint actors, 76A. 

Joint complaint h not allovfed by the Code, 13A. 

Joint fine, 75. 

Joint trial of several persons assodated together (sec. 117), 290; 

— of several distinct offences is illegal, 748; 

— of offences committed against sevet^ persons, 755; 

—of offences committed in the same transaction, 756; 

— ^>f persons accused of the same offence, 775; 

—of persons accused of substantive offence and persons accused of abetment, 776; 
^^f persons accused of offences of the same kind, 777; 

— of persons accused of distinct offences committed in the same transaction, 778; 
—of offences not in the same transaction, 779; 

—of European and Indian, sec. 285A; 

— of summons case and warrant case, 786, 788; 

— <i( sumrrary and non-summary offences, 857j 
—of jury case and assessor case, 875; 

~^f persons proceeded against under Chap. VIII, 270, 290. 

' Journey, place of trial of offences committed on a — , 568. 

/udge, meaning of, 641; 

sanction of Local Government for prosecution of—, 646; 
offence committed by— in the discharge of his official duty, 644; 
notice t>— not necessary before his prosecution, 646; 

procedure where Judges of High Court are equally divided in opinion in appeal, 
1161; 

ditto in revision, 1217; 

—or Magistrate cannot try offences committed before himself, 1269; 
duty of. in sessions cases, sec. 298; 
expression of opinion, sessions case. 922. 

Judgment, meaning of—, 1043, 1053; 
mode of delivering — , 1044; 

passing order of conviction or acquittal before delivery of—, lOfS; 
effect of loss of—, 1045; 

—written by clerk at the dictation of Magistrate, 1W6; 
language of — . 1046; 

language of— in summary trial, sec. 265; 

contents of — , 1047; 

remarks and comments in — , 1047; 

—must be signed, 1043; 

— in cap’tal cases, IW9j 
—in trial by jury, 1050; 

— in reference under sec. 123. 314A, 1052; 
defective — of Appellate Court. l(Sl; 

— in security proceedings, 1052; 

contents of — of Appellate Court. 1051, 1153; 

Co'jrt cannot alter its own — , 1054; 

no power of High Court to alter its own — , 1055; 

contents of — of Presidency Magistrate, sec, 370; 

copy of — to h* — * — r — 

—when to b» , . 

petition of a ’ * 1128; 

— and r^ord ■ I, 1132; 

admiss-bility ' , sding against surely, 1339; 

— m proceedings uiiuei sec. .»14A; 

—in the alternative, 762, 1048. 

—delivered by the successor, 1011. 1(M4. 

Judic'at proceeding, what is and what is not, 21, 22, 1244; 
proceeding under sec. 144 is a — , 386; 

inquiry by Government before granting sanction under set 197 is not a -, 646. 
Jurisdicthn. of Magistrates, throughout district. 43; 

— local. 549} 

— when can be questioned. 552B; 

— ^wherc other Court has, M6. 
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JuTy. applicatjon for— in nuisance casc^ 338; 
appomuncni of—. 349i 
verdict of — . 352, 354} 

Magistraie bound by verdict of — in nuisance cases, 355; 
proced'ire on failure bv— to return verdict, 361} 
tnol before Court of bcssion by — or assessors, sec- 268; 
tnal before High Court to be oy— * sec. 267; 

AStrence between trial by — and tnal with assessors, 872; 

joint tnal of ;un'-<asc and asscssor*case} 875; 

tnal by — of offences tnable with assessors, 874, 1405; 

tnal with assessors of offences triple by — , ^4, 1405; 

same — may try several persons ^cccssivdy, $83} 

number of—, 274; 

choosing of jurors by lot, 886; 

number^^ururs to be summoned in Inal before Court of Session in a murder 

tnal before special—, sec. 276; 
objecuon to—, secs. 277, 278j 
when juror may be examined, sec. 294; 

— to alicnd at adjourned sitting, sec 295; 

choosing foreman of—, sec 

sweanng of—, sec 281; 

proc^ure when — ceases to attend, sec 282; 

unable to understand language. 888; 

discharge of— for misconduct. 889; 

discharge of— in case of sickness of pnsoner, sec 238; 

locking up — , sec 295; 

charge to—. 912, 913; 

misdirection to—, 915; 

non-direction to—. 917; 

duty ol->. sec 299: 

reurement of— to consider verdict, 925; 

delivery of verdia ^ — , 926; 

procedure when— difiW, 927 » 

procedure when judge difters from — sec 307, 934, 

Judge may question — , 930; 

amendment of verdict of — . sec 364, 931; 

verdict m High Court when to prevail, sec 30Si 

— m Sessions Court when to prevail, sec 306; 

reflection on— should not be made in a reference (under sec. 307), S36; 

opm-on of — , 937; 

list of — and summoning of — , secs 313 — 332; 

military, 3J7j 

summons to — , sec. 326; 

penalty of — for non-attendance, sec 332; 

person exempted from serving as — , sec 320; 

appeal from verdict of— will lie on a matter of faw only, 1123} 

power of Appellate Court to interfere with verdict of — , 1151, 1152; 

for tnal of European and Indian British subjects, sec 275} 

claim to be tried by a— of the nationality ol the accused. 885; 
trial by—where European Bntish subject is complainant or accused in a vearranl 
case, 1127. 

Justices of the Peace, sec. 22; 

su^>ension and removal of — , 27. 

Juvenile ofiendas. Magistrates emnowered to tO'—. Sec 29B; 
confinement of — in reformatories, 1084; 
release of— after admonition, seC 562; 
in what offences can such order of release be passed, 1438 

Kidnappiag, place of trial of the offence of — , 564j 
— whether a continuing offence, 565. 

Knou ledge, cognirance of offence by Magistrate upon his own — . 590; 

Magistrate having previous — ol a case should not try the case. 1375 . 

Land or water, meaning of (sec 145), 406; 

final order »n respect of — not covered by prcLminaiy order, 43lj 
dispute rcearding right to use of — , 466} 
evidence of user of — , 473. 
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Language of vrarrant, 149; • 

— of court, sec 558; 

— of record of statement or confcs^n, 516; 

— of record in summary trial, sec 2K; 

— of record of evidence, sec. 357; . 

— of record of examination of the accused, 1038; 

—of judgment, 1046; 

power of Local Government to decide—, sec S58. 

Lawjul^^ghts, acts Tvhich amount to exercise of— are not a basis of security proceedmgs. 

Leave, going on, 95. 

Legal advisers, interview with, 531, 9^. 

^ Liberty oj the press, 373C • 

Lmitttiioh, no— for preferring complaint, 592; 

— for application for revision, 1222; 

— in case of appeal by European British subjects, 1227A; , 

— for taking action (under sec. 476), 1252; 
no— for application for maintenance, 1291; 

period of — for passing an order of disposal of property by the Appellate Court, 1353. 
Local Goverttmenl, sanction of— is necessary for prosecution for acts done under 
Ch. IX. 319; ... - • 

sanct.on of — for prosecution for offences against the State, 637; 

— and for criminal conspiracies, 640; 

sanction of— for prosecution of Judges and public servants, 64B; 
inquiry by— is not necessary before sanctioning prosecution, 646; 
power of— to tender pardon to approver, 95) ; 

suspension, remission and commutation of sentence by—, secs. 401, 402, 

Local investigation (under sec. 202), 667; 

who can make the—, 668; ;. . . . 

—by Police, 668; 

power of the officer making the—, 670; 
position of the accused in the— ,,671; 
recording reasons for directing—, 663. 

Local inquiry in proceeding under Chap. XII, 476; • 
who can make tho— , 476 t 
report of the Magistrate roakmg— , 477; 
decision based only on such report is illegai, 477. 

Local inspection in a case under sec.. 147 of the Code, 472; 

— by jurors or assessors, sec. 293; ‘ 

—by Magistrates and Judges, 1410; . 

— Vj vrA i’iiw i ^ KviseSJoi W ctoi Cscm tiwb. 

trate or Judge, 1374, 1432. 

Local juTtsdi'crion. of Magistrates^, 42; 

—extends throughout district, 43; . i . 

power of Maeistrate to proceed under Chap. VIII against persons residing outside — , 
237, 246, 258; • - 

ii,. vf issue of warrant under sec. 114 to persons outside—, 284; 

subject matter of dispute under sec. 145 roust be within— of Magistrate, 396; 
statement or confesaon may be recorded by Magistral^ having no — in the case, 520; 
issue of warrant or su . • f .. i ^ 186); v 

trial by Judge or Mag 01; 

offence ^ould be triec , .. 

trial of a case under ( ', • * . i — , 1400. ^ 

Local law, not affected by this Code, 5. 

Lunatic, procedure in case of accused bang — at the time of trial, 1228; 

procedure in case of— accused being conmutted to Court of Session or High Court, 
sec. 465; 

exam'nat'on of — by Civil Surgeon, 1228; 

release of — bn'security, sec. 466; ' ' ' 

procedure where accused was a— at the time of committing offence, sec. 469; 
acquittal on ground of lunacj'. 1233; . . • • 

pToccduie where — becomes capable of nialdng h’s defence, sec. 473; 
procedure where — Is fit to be dischai|red. see. 474; 
delivery ot — to care of relatives, 475, * . - _ . - ^ 
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Ma^tcttcl Piuas, 4<A. 

.Vtfiu/foj#, whether a Court, 34, I87i 
local limits of jurisdiction of—, 42i 
junsd.cuon ol — extends ihroujhwl district, 43| 
suspension and fcmoxTiJ of—, see, 26t 
tfica of transfer of—. 44| 
effect ol Icnve ol — , 95/ 

— not subordinate to the Scions Judge. Sis 
— carjiot minimise oncnce Jiad assume jun^clion, 62; 
rcagnation of—, 95? 

power of— to try offence bejond jurisdiction, 62; 
additional powers of a — , see. 37; 


. sec. 559; 


— making local inspccLon, if, 'disqualified to try the case, 1432; 
second or third da^— is subordinate to the Distnet Magistrate, 631; 
procedure when he cannot dispose of a case, see. 3<S, 1001} 
procedure when, after commencement of inquiry or trial, — finds case should be 
committed, sec 347. 1003. 1004; 

procedure when he cannot pass sentence suflidently severe, see 349? 
procedure where be cannot pass orders under sec 562, sec 380, 1063; ' 

honorary, 44B. 


MainteaoBCf, application for— is not a compJaint of an offence. IS, 1292; 
right to— conferred by see. 488 is not affected by personal law, 1272; 
procedure in cases of—, 1272A; 
meaning of—, 1272B3 
who can be ordered to pay—, 1273; 
neclect or refusal to maintain, 1274; 
right of wife to—. 127Si 
right of children t»— . 1276; 
effect of pr.or agreement, 1276; 
who can order — , 1278} 
order for—. 1278: 
amount of—, 1279} 
enforcement of order ol — . 1280; 
imprisonment in default of parent IZBl; 


sbaod, 1284; 


suit for — , 1289} 

1290} 

urior application for default, 1291 ; 


piiweirand duties of the Magisiraic cniordng the order of—, 1297. 
Mallchui prosecution, 634A. 

Marginal Notes. 2. 

Markets orders regarding— (see. IW. 

order under sec 145 as regards—, 406. 

Map. 501} 

MedKal oSieer, deposition of— may be used as es'idcnce, 1325} 
value of evidence of — , 1327; , 

should be summoned to pve endence at the tnai, 1328. 

Memor 

rei , . 


\iilitaty jurors, see. 317. 


Judge himself, 1CC5. 
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Minor, bond of— to be executed by his sureties, 293. 1436; sec. SUB; 

complami by guardian il coniplamam be a— ^ 652, 65^ 

Afinpr rfmer, 768; 

charge tor one offence and conviction tor—, 76Sj 
procedure trhere — rcquics forma! complaint, 772; 

power of Appellate Court to com-ert a conucuon of major offence into a con\*jctioa 
lor a— » 773% 

Mwdirfftlen to jury, 915; 
effect of— j 916; 
non-dircaion Is not—, 917. 

MunkipeJ Commissiona, Mapstratc trho is a— whether debarred from trjang a muni* 
dpal ease, 1431. 

nght of— to practise in Criminal Courts, 27; 
right of accused to be defended by—, 96S. 

.Music, with procession, 373A. 

Nc.’ive Slate docs not form part of British India. 4i 
transfer of temtor^’ from British India to—, 4, 552; 
record of confession in a—, 509; 

trial for offence committed by iM>n%Btiti^ subject in—, 559. 561. 577; 
trial of Bnush Indian subjects (or offences comrrutted in a—, 575% 
tVeUe t^Oftqui, power of Advocaic-Gcnctal to enter — , 949. 

AVn-cegnireWe offence defined, sec. 4 (n)i 

arrest of person commuimg— if he rclu%ses to git'c name and address, 131; 
procedure on informaiion pven to police in eases of—, see. 155; 
m\xstitation into eases of—, 485; 

M.acisirate’s power to direct investifation in—, 456. 

order of pajtncnt of certain fees pa.d by complainant in—, 546.4. 

Kelts rl ft I'iewce. Magistrate’s power to destroy the— prepared by him in a sumaaiy 
trial. 864. 871. 

AVticf, semce of— in nuisance ca«\ 337; 
service of— in cases (under see. 145), 407; 
supplemcntao' erder under sec. 145 without—, 450; 

—to parties before awarding costs (under C3i. XU), 4TS; 
service of— to parties (under see. 147), 470; 

—to complainant before he is ordered to pay compensation to accused, 811; 

—to accused on a reference (under see 507), 935; 

-^f date of heanns of appeal to be pvtn to appellant, 1137; 

—of appeal to whom to be pv'cn. 1137; 

— to accused in rtvaaon, 121S; 

—roust be KiNTn to panics bciore Judec roaVes a loca) iti!pectaon, 1410; 

—to appellant on alteration of finding. 1146; 

— to accused before directing further inQuir>% 1184; 

—to accused before eorainilrnent in revision, 1193; 

—to parties before transfer of ease, 1393; 

—to accused in procecdinjts (under see. 476). 1247; 

—to be gi'xn before order of restoration ol property (under sec. 522). 1360; 
no— As neecssarj’ to Judge or T«blic servant before prosecuting him, 646; 

— whether neecssarj’ when Appellate Court annuls or mod.fi» an order as to dis- 
posal of property. 1352. 

Krtififotion ef tesidenee by previous convict. 1441. 
what amounts to, S26; 

nature of the conditional order irweaws, 331; 
dropping of proceedings in — cases. 332, 545; 
senict or notification of the condilionjd order, 337; 
illegal order in — eajies, 533; 

no Civil suit will lie to set aside order in — eases, 334; 
effect of death ol party in — eases, 33$; 

epportun’ty rou<u be civxn to the defendant to show cause in— cases, 33S; 

order when to be made ab^oJutCi sec. 136; 

prowd'jre when the defendant appears to show cause, 545; 

evidence to be taVen in nuisance ease s . 344; 

preccduTT on order being made absolute, (see. 140); 

di«obedicnce to order, (sec. 140); 

Mat:«:rate mav prohibit repetition or continrance of — , sec. 143: 
temporary orders in urgent eases of—, (see. 144); 
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Maristrates empowered to pass such ^cr, 365* 
cond-uons precedent to su<* order, J»} 
nature and contents ol such order, 
service ol such order, 368} 
orders which can be passed, 371i 

nrrfprs 377 J , 


duration of order, 381} . ^ot. 

extension ol ume by aicce^ve orders, d 8 l, 
revnsion of such orders, 382, 

Oath not to be administered to accused, 9835 . 

_„ot 10 be odomoslmd to be 

ObsIrMian. person aosins-to a PjKo 

aiTCStcd mthodt ^ 32 j. 

Offenses ssilbin and tejond iuostoon g| 

—involving a breach of the pea , . 

-iSSUg no f«ach f “.e wee, 221A. 

-continuing, place of tnal. 

ffi“uS;v=f°s^raS;5/i). 

tnal ol-under i^’lt^'anleVand under other laws, secs 28, 29l 
SeS Klrco^^SSn^VSvWal-at on. tr.al, (sec, 35 ), 
what are he made for distinct—, 747} 

SIS sSd be 

SceSTitS. Wnd, 755, 

—against «ver^er^s «iay oe^^ transacUon. 756} 
IfSnSJtb^SlrSPa component pa,« and tr,ed separately, 89, 

_in Native Statj 657; before Judges and Magistrate, should not 

“bf med by'lh™. • ,327 

Ogen^ive trade or cccupation msti^es of. 327. 

Offieer-in-eharge of Police Sta ^ ggg 

Old agenda, order for noUfymg address 

Omission to serve notice in "'‘’^^^.^ordeV on the accused in seernty proceedings, 
omission to serve copy oi ya 

-to frame )‘*°i'mons. etc. 1408; 

f-TosV particulars XII. 398} 

-to state grounds in preli^^ ^ 7 . 

r^irr^e^n^sitates a rct^ t- 232). 


Opinion, expression of— by J^ge or oj transfer of the case 1373; 

^ expression of-by g Court tsec 307) must stale the grounds of his- 

Judge refemng case to 
ind the-of the jury. 936 . 937. 

[^deration of-by asse^«or^ 942} 
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Minor, bond of— to be executed by his sureties, 293, 1436; sec. 514B; 

complaint by guardian il complainant be a — , 652, 655. 

Minor offence, 768; 

charge for one offence and conviction lor—, 768; 
procedure where— requies formal complaint, 772; 

power of Appellate Court to convert a conviction of major offence into a coimction 
for a—, 773. 

Misdirection to jury, 915; 
effect of — , 916; 
non-direction is not — 917. 

Municipal Commissioner, Magistrate who is a — whether debarred from trying a muni- 
dpal case, 1431. 

Mukhtttr, nght of — to practise in Criminal Courts, 27; 

right of accused to be defended by—, 968. 

Music, with procession, 373A. 

Native State does not form part of British India, 4; 
transfer of lerntory from British India to — , 4, 552; 
record of confession in a — , 509; 

trial for offence conunitted by non-Brirish subject in — , 558, 561, 577; 
trial of British Indian subjects for offences committed in a — , 575. 

Noffe pTOscqut, power of Advocate-General to enter—, 949. 

Non-eognizable offence defined, sec 4 (n); 

arrest of person committing — if he refuses to pve name and address, 131j 
procedure on Information given to police in cases of—, sec 155; 
invcsugation into cases of—, 485; 

Magistrate’s power to dirett investigation in—, 486. 

order of payment of certain fees pa.d by complainant in—, 546A. 

Notes of evidence. Magistrate’s power to destroy the— prepared by him in a summary 
tnal. 864 , 871. 

Notice, service of— in nuisance cases, 337; 
service cl-^ cases funder sec 145), 407; 
supplementary order under sec 145 without—, 430; 

—to parties before awarding costs (under Ch. XH), 478; 
service of— to parties (under sec 147), 470: 

—to complainant before he is ordered to pay compensation to accused, 811; 

—to accused on a reference (under sec 3(P), 936; 

—of date of heanng of appeal to be given to appellant, 2137; 

—of appeal to whom to be giv'en, 1137; 

— to accused in revision, 1218; 

—must be given to parties before Judge makes a local inspection, 1410; 

—to appellant on alteration of finding. 1146; 

— to accused before directing further inquiry, 1184; 

— to accused before commitment in revision, 1193; 

—to parties before transfer of case. 1393; 

—to accused in proceedings (under sec 476), 1247; 

— to be given before order of restoration of property funder sec 522), 1360; 
no — is necessary to Judge or public servant before prosecuting him, 646; 

— whether necessary when Appellate Court annuls or modifies an order as to dis- 
posal of property, 1352. 

Notification of residence by previous omvict, 1441. 

Nuisance, what amounts to, 326; 

nature of the conditional order in — rases, 331; 
dropping of proceedings in — casn, 332, 345; 
service or notification of the condition^ o^er, 337; 
illegal order in — cases, 333; 

no civil suit will lie to set aside order in — cases, 334; 
effect of death of party in— cases, 336; 

opportumly • - - , — j^scs, 338; 

order when 

procedure w , . . ^ cause, 346; 

evidence to ■ . • 

procedure on order being made absolute, (sec 140) ; 
disobedience to order, (sec 140); 

Magistrate may prohibit repetition or continuance of—, sec 143; 
temporary orders in urgent cases ol— , |sec 144); 
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j^ropcr onJcrs, 372j’ ’ "* 

ortcr oonUar>- to Cj\nl Court decree, 374i 

order lo «hom to be dircacd, 3r9i 

^cr can be resonded or altered 380: 

curauoa ol order, 381; 

cxiciuioa ol ume by 6aeecssi\e orders, 381; 

rcvnsjcsi ol such orders, 3S2. 

Oalk, not lo be administered to accused, 983; 

—not lo be administered lo micrprclcr, 1415. 

ObitTueticn. picrson causing — to a police o&iccr in the discharge of his duty ma y he 
arrested without warrant, 117A: ^ 

procccdinr apunst person causing— to a public place, 324, 325; 
order under see. 147 lor rcmos'al of— to a right of way, 474. 

O^cnce on the hith seas. 31A place of 5S0; 

—on the high seas, trial of, 569. 

Ojjcnccj Within and bejond jurisdiction. 62; 

— in\-olving a breach of the peace, 220: 

— uifolving no breach of the peace, 221A: 

— ontimiirr nt tn-*! 

" ' ■ . . * place of trial, see 184: 


■ • i >, secs. 28, 29i 

.. . t35)i 

6«Jaraie charges should b« made for distinct—,' 747: 

«hat are not distinct—, 746: 
offences of the same kmd, 753, 777; 

—against several persons may be tried together. 755; 
tnal for several— committed m the same transaction, 756; 

— cannot be split up into component parts and tned separately, 89; 

—in Native Stale, 557; 

—referred to in sec. 195 and committed before Judges and Magistrate, should not 
be tried by them, sec. 487. 

Offemive trade or occupation, instances of, 327. 

Offieer-in-ehatie of Police Station. 26. 

Old offender, order for notifying address of — , sec. 565. 

Omission to serve notice in nuisance eases, 337; 

omission to serve copy of prelimnary order on the accused in secunty proceedings, 
285; 

—to frame charge. 1404; 

error or — in warrant, sununons, etc , 1408; 

—to state particulars in the charge, 730, 1408; 

— to state grounds in preliminary order under Ch. XII, 398; 

— of publication of notice (under sec 145), 407; 

—to frame a charge necessitates a retnal, (sec 232). 


putting questions to assessors to asceiiam their* 


943. 
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Order, final, under sec. 144, 373C;. , ' ' ‘ ' ' ; 

— final, under sec. 145, 425{ 

— final, under sec. 145, efiect of, 428jt .. , 

—final, under sec. 145, joint possession, 427? . 

—final, under sec. 145, which cannot be made, 429? 

— final, under sec. 145, supplementary, 430; 

—final, under sec. 145, persons boui^ by, 433; 

— final, under sec. 145, which cannot be made, 429; 

—final, under sec. 145, disobedience, 433A; 

— final, under sec. 145, duration, 434; 

— final, under sec. 145, nature of, under sec. 147, 474. 

— nature of, under sec. 147, 474. 

Order in uiriting necessary when police officer deputes a subordinate to arrest without 
warrant, 129; 

. j . —may be issued to ' ■ * — • .j„g ^ search, (sec. 103); 

' ‘—may be issued by vesiigalion, 492; 

— necessary when ^ to make a search, 524; 

— security proceedinj . . 

Ostensible means of subsistence, want of — , 248. 

PardartBShin lady, warrant to — in the first instance is improper, 148; 
compla'nl by — , 657; 

when persona! appearance of— may be dispensed with, 690; 
examination of — by commission, 659, 1320.^, 

Pardon to approver, sec. 337; 

offences in which— mav be tendered, 950; 

.■'when— can be tendered. 951; « 
condition of—, 951 « * 

who can tender—, 951. 959; 
power ol Loral Government to tender—, 951; 
effect of—. 952; 

Illegal— ,955; 

recording reasons for grant of—* 953: 
to whom— may be tendered. 954, 959; 

Magistrate tendering— cannot try the ca^, 957; 

effect of—, 952; • . . 

tendenng— after commitment, 959; 

commitment of person whose — has been forfeited, 962; 

forfeiture of — . 951; 

formal withdrawal of— is not necessary in forfeiture of—, 961; 
plea of — , 963.. 

. Parlies concerned in .order under Chap. .XII, 399; 

■ ■ - ■ 41 ^ 

addition of — , 401, 423; 
hearing of — , 412: 
who are — (under sec. 147), 471; 
witness if a party, 629; 

—have no right to be heard in revision, 1224; 
right of— to ^ heard in appeal, 1140; 

,• ^ ■ transfer of case for the convenience of — , 1381; ' 

— against whom order under sec 133 binding. 336. 

Pending cases are not affected by change in the law, 1; 

power of Hieh Court to interfere in — , In re^rision, 1216; 
power of Court to.take action under sec 476 in — , 1242. 
perjury, complaint of’Court neces-sary for prosecution tor — , 616; 
prosecution for — on the tyoond of contradictory statements, 617; 
prosecution of approver for — , 964- 
■Peiishabte properly, power to sell, sec 525. 

Iperjon oigrievcd within the meaning of sec 189, 652. 

Personally interesled. fudge or Magistrate cannot try cases in which he is — , 1377, 1428; 
Tneaning — , 14295 

instances of personal interest, 1429, 1430. 

Plea of cuiltv in a warrant rase. 832; 
conviction on such — , 833j 

— by pleader whether. can be accepted. 691, 790, 832, 879; 

—must be reewded in summary trial, 867| • 
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— 0 / accused in sessions trial, 879{ 
what IS a s-alTicicnt— . 880; 
partial— of guilty, 88 O 5 

—of not guilty IS not recogniicd by the Code, 880, 883; 
—conviction on — in a sessions trial. 881; 

— to one charge and conviction for another. 881; 

Mi 

• another, 882; 


. — vSTV— , 1U2, 

PUada, defined. 27; 

—includes Mukhtar, 27. 968; 

license of— for one district does not extend to another, 27; 
person proceeded aganst under Chapter VIII may be permitted to appear bv— 
(sec. 116); ^ ' 

Magistrate may allow accused to appear by— in a aimmons case, 691; 
right of accused to he defended by — . 967; 
plea of— whether can be accepted, 691, 790. 832, 879; 

— appointed by Court, 9S7; 

status of private — , 967; 

practising — cannot sit as Magistrate. 1433. 


Police, application of Code to — in the towns of Calcutta and Bombay, 9, 26, 484A 509* 
power of— to seize protierty suspected to be stolen, 1424; ’ ’ ’ 

evidence of— how far should or »ould not be accepted in secjrity proceedings 271 • 
—roust prevent cognizable offences (sec. 149); ' ’ 

conduct of, SOI; 
meaning of. 502A; 

no complaint by Court is necessary (sec. 193) ahen false charge is made before 
620; ' 
local investigation by— is improper where accused is a police ofheer, 6681 
powers of — , to seize oropertv suspected to be stolen, see. 530; 
powers of sunerior officers of—, sec S51; 
regulations, 2 B. 

Police custody detention of accused in—, secs, 61, 167; 
death in, Inquiry by Magistrate, sec 176; 
accused cannot be deta-ned In — for indefiiiiie rxnod. 137, 527; 
detention of anprover in— is iliccal. 527. 958. 1414; 

—confession after accused had been in — , for some time, 518. 

Police diary, statement in, 502C, 540. 


Police Regulatiotu, 2B. 

Police Patel. Court of a— is not a Criminal Court. 34. 

Police Repoit, when and when not a complaint. 16; 
initiation of security proceedings on — , 230; 

— as the basis of act’on under Chapter XII 391; 

— in case of cognizable offence suspected. 469; 

— after complefon of investigation 541; 
cognizance ol offence upon a — . 587; 
cogn-zance upon a — in a non-cognimble case. 16. 587: 
Magistrate is not bound to lake cognizance upon — . 587. 


Political Agent, certificate of — (sec I 88 ), 581, 581A. 


Pcsjcssiort actual nosses'ion must be proved (under sec. 145), 4Wt 
wiongfvil — , 404. 419} 
origin of—. 404; 


' . 416; 

decis'on as to—. 417: 

has to be decided w’th reference to the date of order. 418; 

procedure in of findme as to (orvhle — 419; ’ 

power to restore— to oartv dispossessed. 426; 
inability to decide — of rarties, 452i 

prder of attachment under sec 145 docs not affect— of the real owner 457 
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possession pToteedinfs fsec. 145), preliminary order in — 397j 
statement o! grounds of order, 398; 
inquiry in— , 408; 
procedure in — , 409; 
withdrawal of—, 413: 
attachment of land in — , 420; 
cancellation of preliminary order in — , 424; 
fre^ — after such cancellation, 424; 
final order in — , 425; 
effect of final order in — , 428; 
orders which canriot be made in — , 429; 
supplementary order in — , 430; 
persons bound by order in — , 433; 
duration of the order in — 434; 

— do not abate bv death of parties, 435; 
striWng off — , 443; 
initiation of fresh — , 444; 

— whether ciwi or criminal. 389; 
suit for damages for improper — , 441; 
rews'on of order passed in — , 447; 
inability to decide. 452. 

Post Office, produ«ion of records of— before Court, 192; 
place of trial of offences agmnst Post Office, sec. 184. 

pestpenement of proceedings funder sec. 145), 420: 

—of inquiry or trial, sec. 344; o 

—of issue of process in order to maVe local Investigation, 664; 

—of trial if accused U a lunatic, 1230. 


Powers, ordinary and additional— of Magistrate, secs. 36, 37. 

Magisterial, 44A. 

Preamble. 2; 

confirmation, continuance and cancellation of—, secs. 38—41. 


Preliminary inquiry, see Inquiry, 

Pteliminary order in security proceedings. 279? contents of—, 280; 
copy of— must be served unon the accused, (sec, 115); 
omission to serve the—. 285; 
conditions precedent to Mss*nff— under Ch. XII, 390; 

— in oroceedings under Ch. XII. 397. 468; 
grounds should be staled in the—, 398; 
cancellation of—, 424. 

Presidency Magistrate, District Mapstratc does not Include — , 35, 40; 
powers of — , 53; 

Benches of — , 54; 

local jurisdiction of—, f sec. 20); 

—cannot trv case summarily, 856; 
record of evidence in Court of — , sec 362; 

record of examination of accused bv — ^in appealable and ron-appealable cases, 1031 

contents o' judgment of — sec. 370; 

anneal from sentence of—, sec. 411; 

reference of question of law by — to High Court, 1164; 

power of — to order nrisoner tn jail to be brought up for examination, (sec. 542) ; 

orders of— are subject to revision. 1206; 

statement by — of grounds of his dedsion to High Court, 1225; 

power of — to make complaint (sec 476), 1240. 


Previous conviction, proof of — acmnst habitual offenders, 271; 
procedure in case of — in warrant case, (sec, 255A): 
procedure in case of— in Sesrions>trial, 945; 
when — mav be proved. 946; 
when evidence — of mav be dven. sec. 311; 
when — to be set out in charge, 724; 
fact, date and place of — roust be stated in the charge, 724; 
procedure when Magistrate trving an accused finds a — . 1005; 

—Of acqu r , n- , t . . . . _ ^ offence. 1086, 1092; 

—ban a ■ ■ • ■ ’ ■ , farts, lOKJ; 

— or acqu ■ ' ' • 

omission * ■ „ ■ ; ■ 
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Privy Council, appeal to — whether Le^ llOd 

Ptobalion, release of first offenders on — of good conduct, 1434. 

Proceedings, under sec 133. nature of. 322; 

—under sec. 133, stay of, (sec. 139.A). 347Aj 
— under sec 133, bona fide claim, 357. 


Procedure, in case of search. 207Aj 
— in security proceedings, sec 117; 
natur ' 

— on 
— in 
— in 
—in 


— in cases bv police upon seiaure of property taken under sec. 51 
— in cases where owTier o( such property unknonn, sec. 523. 


37). 346, 350, SSTA; 

413; 

for confirmation of death sentence, sec. 379; 
under sec. 562, sec. 3M, 1062; 

stolen, sec. 523; 


Process, postponement of I'me of — in order to hold local investigation, 664; 
issue of — to accused. 687; 

Magistrate’s re^U'^ to issue — . 687; 
issue of — when unnecessary, 687; 

issue of fresh — not necessary on adjournment of case, 688; 
dismissal of complaint for failure lo fay — fee, 688; 
deoosit of— fee in a summons case. 793; 

— fee not to be demanded in warrant case. 824, 840; 

— for comnell'ng attendance of witnesses after the accused has entered on his 
defence. 843; 

—fees for compellme attendance of ^Jch witnesses, 848; 
award of— fee to comolainant, sec 546A. 

Procession with mu^c. 373A- 
, (sec 87); 


, 1366; 

irregularity in — , 165, 140S 

Proclaimed offender must be reported to Magistrate or police, (sec 45) ; 
meaning of — , 103; , 

may be arrested without warrant, sec 54. 

Production, order for — of a document or thing, 191. 

Prosecution direction of — bv civil, cnininal or Re''<*nue Court, (sec. 476); 

for offences not mentioned in compfamf. 6I4F; 

against a person not menfoned in 0)inp)!*int. 614C; 

for offences not mentioned m sanction, 639; 

— for breach of contract, defrvnat’on and offences a«^mst maniage, sec. 198; 

— for adultery or enticing a married woman, sec. 199; 

dutv of Court before directing — . 1241; 

preliminary mquirv before directing — 1245; 

notice of accused before directing — , 1247; 

nature of order directine— . 1248; 

effect of revcr'al of order directing—. 1249; 

power of the Maw^trate tq who-i the order is sent, 1251; 

hn-t of time for directine— 1252; 

withdrawal from — bv P”blic Prosecutor, 1303; 

who mav conduct — . 1306; 

Magistrate who sanctions <jr directs cannot try the case. 1430. 

Proviso. 2. 

Public justice, comola-nt of Court is necessary for prosecuPoa for certain offeacM 
against — . see 195 
PubVe Nuisances sec 133; 
nature of proceedings. 323; 

— vihat are, 326 to 329; 
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— proceedings, procedure, (sec. 137)» 346, 351, 357A, 360; 

— cases, institution of civil suit, effect of, 353A. 

Public Place. 325. ' ' 

Public property, prevention by Police of injury to, sec. 152. 

Public prosecutor, defined, 28; 

certificate of — in case of forfeiture of pardon by approver, 960; 

appeal by — from order of acquittal, 1117; • 

who may be appointed as — , sec. 492; 

only can file appeal against acquittal, 1117; 

appointment of Mapstrate as — , 1300; 

duty of — , 1300; 

withdrawal of case by — , 1303; 

effect of such withdrawal, 1304; 

trial before Court of Session must be conducted by — , 877- 
Publtc servant, complaint is necessary for prosecution for contempts of the lawful 
authority of — , sec. 195; 
subord’nation of — . 615; 
sanction to prosecute — ,1546; 
who is a — , 642; 

— not removable ^rom office without sancrion of Government, 643; 
offence committed by — in discharge of offictal duty. 644; 
notice to— not necessary before sanctioning his prosecution, 646; 

— concerned in a sale shall not bid for property, sec. 560; 
affidavit in proof of conduct of — , sec. 539A. 

P;<W/c speech. 243, 373B. 

Pursuit by ool’ce officer of offenders Into places outside his jurisdiction, (sec. 58); 

— of offender in foreign territorv. 132; 

—of offender escaping from lawful custody, sec 66. , 
proceedings. 1433A. 

Questions. refu<a] to answer— put by police, 500; 

witness is not bound to answer— trulv before police. 499; 
witnevs Is not bound to answer incrimiiratme — . 500; 

—which ou^ht not to be nut accused in his cxaininalion, 979; 

accused’s refusal to answer—, 981; 

imprisonment of witness for refusal to answer—, 1268. 

Questions of fact. Judge may express opinion on— to j'ury, 922; 

High Court may enter into^n a reference (under sec. 307), 1124; 

aopeal mav Pe on— and law. sec 418; 

power of Hieh Court to go into— in revision, 1210; 

duty of jury to dedde — , 924; 

High Court cannot go into — on appeal from verdict of jury, 1124. 1152. 

Questions of law, ar>'^al from a trial by Jury shall lie only on a — , 1123; 
what is a — , 1124; - - • 

reference of — bv PresMenev Magistrate to High Court, 1164; 
re'iervation of — bv Hi^h Court Se«sion, 1166; 

Judge’s duty to explain and decide — in a iury trial, 914, 918; 
commitment can be quashed only on — , 718. 

Question of title, not to be raised in proceeding under Chan XT. 375; 

— is not contemplated in inquiry under Chao. XII, 410. 469; * 

order under secrion 517 should not be passed when — arises, 1347; 
order under sec. 523 does not decide any — , 1365. 

Railway, place of trial of offences against—, sec. 184. 

Rape by husband, special proviaon regarding trial of — , sec. 561, 

Reasonable appreken'-'m of not getting a fair trial, is a ground of transfer of case, 1371; 
instances of — , 1372 

Receiver, aopomtment of a— in resnect of attached rmn^rtvf «ecs 145, 146). 421. 461; 
order under sec.'145 does not bar jurisdiction of Civil Court to appoint a—, 428. . 

Record of 

—of 

lann. ■ „ ’ 

— f;f ■ ' '* Court, sec. 362; . ’ * 

calnr,^ lu, w. Cuuu, IIu9| 

—of summary trial, 863, 870; 
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languase of such — , set 265i 

rules for inspection of— of subordinate Courts by High Court sec. 554; 

—of summary Inal of cases of contempt, 1264. 

Record of Rigbt$, 418. 

i?£/f7fnc< to High Court or Court of Session (under set 123), 307; 
power of Additional Sess'ons Judge to hear a— (under sec. 123), 609; 
procedure on such—, 303; 

—against \erdict of jury under Ch. X, 354; 

no— to High (^un of proceedings under Chap. XI, 383; 

— aga.nst orders under set 145, 447; 

—to superior Magistrate when inienor Magistrate cannot try the case. 1001 1 
—to sunenor Magislrale when infenor Magistrate cannot pass sufficient sentence, 
sec 349; 

when — under sec 349 can be made, 1(X)8; 
powers and duties of referring Mag-stiale, 1009; 

« “ a whom case is referred. 1002. 1010: 

. ; oes not understand proceedings, 972; 

^ a supenor Magistrate. 1437; 

.* • “ case IS so referred, 1062; 

— ...gh Court of a question of law, 1164; 

discretionary — , 1166; 
costs of — , sec 433; 

—of a procced.ng to High Court by Sessions Judge or Distnet Magistrate, sec. 438; 

who can make — , 1195; 

when — may be made, 1166. 1196: 

power of— after prior refusal. 1X96; ' 

when— cannot be made. 1197; 

improper form of — , 1197; 

—of proceed ngs of superior Court. 1198; 
power to mate — on a question of law, 1199; 
contents of the—, 1200; 

High Court's power m dealing with the — . 1201; 

—to High Court when Sessions Judge d-sagrees with the verdict of j'ury, 934; 

—where assessor case is tned by Jury. 933; 

refusal of Judge to refer. 936; 

when High Court will accept the — . 938; 

g iver of High Court on such—, 939; 

igh Court may go into fa«s on such—. 1124; 
no anneal fmm High Conrt’^ order on such — , 939A; 
custody of the accused. 939B; , , , „ . 

— of case to a th rd Judge if two Judges differ in hearing appeal. 1161; 

—to District or Subdivisional Magistrate regarding disposal of property, (sec. 518). 
ReformaloTy, confinement of youthful offenders in a — , 1034. 

Refund of fine, 75. 

Refu 2d without warrant on 


jgation, 500; 

. , 516, 1040; 

of accused to plead to a charge in Sessions trial, 883; 

iiBpnsonment (or — to answer questions or produce document, sec. 485. 

Registered member of cnnunal tnbe, 946A. 

Release of peron imonsoned for default of furnishing securtv, (sec. 124); 

of accused uixin investigation bv PoLce oSker, sec. 169; 

re-arrest of accused after such — , 533; 

of appellant on bail, 1154; 

of accused on execution of bond or bail bond. see. 500; 

of first offenders on orobation of good conduct, see 562; 

nho ran rass such order of — . 1435; 
in what offences such order be nassed. 1435; 
revis'on of such order of — , 1439. 

Remand to custody of person whose case has been referred under sec. 123 to the Sesslsas 
Judge, 303; 

Cr. S. 7 


THE CODE OF CRIMINAL PROCEDURE 


— of accused before taking evidence, 696{ 

— of accused to custody when case is adjourned, 991; 

— to Police custody, 991 j 
period of detention. 991 j 

— of accused before taking evidence in preliminary inquiry, 665. 

Remarks and comments in judgment, 1047; 

High Court’s power to expunge — from tower Court’s judgment, 1149, 1150, 1214; 
sec. 561A; 

— respecting demeanour of witness diouW be recorded, 1035; 

— regarding jurors should not be made m a reference to the High Court (under 
sec. 307), 936. 

RemissioM of sentence, sec. 401. 

Rents and profits, order under section J45 as regards, 406. 

Reply, Prosecutor’s right of — , 907. 

Report, persons bound to — certain matters to the Magistrate or police, (sec. 45); 

— of inquiry (under sec. 148), 417; 
decisioi] based on such — , 477: 

— of investigation into cognizable offences suspected, 489; 

— of investigation by subordinate Police officers, 532; 

—of investigation by Police Officer, 541; 

— of Police in cases of suicide, etc., 543; 

— of inquiry (sec. 202), 673; 

— of a proceeding to the High Court, (sec. 438), 1195; 

power to — proceeding of a superior Court, 1198; 

dismissal of -complaint on the— of local investigation (sec. 203), 677; 

—of Chemical Examiner may be used as evidence, 1329; 
contents of Chemical Examiner’s—, 1329/ 
value of Chemical Examiner’s—, 1329. 

Residence of offenders funder Chap. VIII) how far determines jurisdiction of Magis- 
trates. 237, 246, 258; 

order for notification of — of old offender, 1440; 

power of Appellate Court to pass such order, 1442; 

notification of chance of — , 1441; 

absence from— , 1441; 

punishment for omission to notify—, 1443. 

95. 

Respectable inhabitants, search for. 209. 

Retracted Confession, value of, 515. 519A, 515. 

Restoration, order of— of property attached (under sec. 88), 179; 
apneal against order refusing — , sec. 405; 

order (under sec 145) of — of property to party forciblv dispossessed, 426; 

High Court's power to order — of pro^'erlv in revision, 1212; 

order of — of propertv (under sec 517), 1345; 

ditto, (under sec. 520), 1353; 

order of — of propertv (under sec. 522), 1358; 

anneal from or revision of such order. 1362; 

order of — of abducted females, sec. 552. 

Retrospeelive effect, amendment has no — , 2. 

RetriaJ, meaning of, 1091; 

previous conviction or acquittal bars a — of the same offence, 1092; 
prev'ous conviction bars a — of a different offence upon the same facts, 1093; 
composition offence during — , 998; 
power of Aopellate Court to order — , 1143; 

— must be bv a Court of competent jurisdiction, 1143; 
scone of — , 1143; 

High Court’s nower to order — ^in rension, 1208; 

—of accused after discharee of jury. 9^0. 1091? 
error in charge when necessitates a — , 738. 741; 
acquittal of accused for absence of complainant bars — , 798; 

— on the ground of omission to examine the accu'ed, 975; 

— on the ground of not e.tam'n'ng the accused at the proper time, 977; 

— in rases submitted to the High Court for confirmation of death sentence, 1059, 
1061; 

—after withdrawal under sec. 494, 1304. 



INDEX 


99 


Revenue Court, order of-cannot be revised under this Code, 1254; 
pov.cr of— to make complaint m respect of offences, 1238; 

^wer of— to opmmit to the Sessions, sec 478. 

Rem no-ol onier pasad in ^ssendon P^^n-gs, M6; 
no-oi order ol attachment, . 

Court cannot— its own judgment, 446, 4W, 
an order of summary dismissal of aP^* 

High Court cannot-iis own 

w-hen High Court can— its own judgment 1167, iPS'^A. 

!2f an order refusing to make a complaint by Court, 1255A, 

—of an order under see 4M, 1^} 

ol an order under see 523, iMil. 

“^r "" 

_-oI orders accepting or teiccting suteues, Jto, 

_ot orders in nuisance cases,^!^ 

_ol orders (under ^ 

orders under Chap. X, .wa. 

_ol orders under Ctap XI. 

Irhat the High Court 546i 

-of proceedings under ^ gj' ggg^^ 

IS! S oi SSulSrpassed omng Jo absence of complainant, 801t 

ZSl SnSn?a ol appeal. n35A, 

«n /or_be n.de, U68, 

^w^^S-alter prior 

orders which are *1172, I207t 

orders Judge and Distnet Magistrate in-, 1174; 

powers of sessions 1174. 

joints to be considered in-. 

susDdDSion of sentence in > i7n3* 

grounds ^e invoked m— , i204t 

how power of High Com ^ pnOTer, 12CHi 

Sr“Hi°grSurt^.T»t mrertere in-. 1205, 

Sera whSr are subject to—, J™l 

““ 

no appeal 

no— mter appeal. 1220. ErantinK costs of—. 1221; 

g^oTof hmdaSri” "mi.4 applicauon ior-, I22Ij 

Krsh‘f";amV.>22>. 

I3;?racg3.fbe heard in- 124. 

;jlbv CnmnTBS”of iliib Court, of order of Civil Court, or of Reienue Court. 
lifoVdir of commitment's^ by Ovd or Revenue Court. 1260. 

S?r'* m”o“n“v,thd.awal'of prosecution by PubLc Prosecutor, VXS, 

of order grantine bail, 13i4r 
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— of accused before taWng eridence, 696} 

— of accused to custody when case is adjourned, 991} 

— to Police custody, 991} 
per.od of detention, 991} 

—of accused before taking evidence in preliminary inquiry, 666. 

Remarks and comments in judgment, 1047; 

High Court’s power to expunge — ^from lower Court's judgment, 1149, 1150, 1214; 
sec. 561A; 

— respecting demeanour of witness should be recorded, 1035; 

— regarding jurors should not be made in a reference to the High Court (under 
sec. 307), 936. 

Remission of sentence, sec 401. 

Rents and profits, order under section 145 as regards, 406. 

Reply, Prosecutor’s right of — , 907. 

Report, persons bound to— certa'n matters to the Magistrate or police, (sec. 45)} 

— of inquiry (under sec. 148), 417; 
decision based on such — , 477; 

— of investigation into cognizable offences suspected, 489; 

—of investigation by subordinate Police officers, 532; 

— of investigation by Police Officer, 541; 

—of Pol ce m cases of suiade, etc, 543; 

— of inquiry (sec. 202), 673; 

— of a proceeding to the High Court, (sec 438), 1196; 

power to— proceeding of a superior Court, 1198; 

dismissal of -complaint on the— of local investigation (sec. 203), 677 1 

—of Chemical Examiner may be used as evidence, 1329; 

contents of Chemical Examiner’s — , 1329; 

value of Chemical Examiner’s—, 1329. 

Residence of offenders (under Chap. VIII) how far determines Jurisdiction of Magis* 
trates, 237, 246. 258; 

order for notification of— of old offender, 1440; 

power of Appellate Court to pass such order, 1442; 

notification of change of—, 1441; 

absence from—, 1441; 

punishment for omission to notify—, 1443. 

Resignation, 95. 

Respectable inhabitants, search for, 209. 

Retracted Confession, value of. 515, 519A, glS. 

Restoration, order of — of property attached (under sec. 88), 179; 
apoeal against order refusing — , sec. 405; 

order (under sec 145) of— of property to party forcibly dispossessed, 426; 

High Court’s power to order — of prot'ertv in revision, 1212; 

order of— of property (under sec. 517), 1345; 

ditto, (under sec. 520), 1353; 

order of — of property (under sec 522). 1358; 

appeal from or revision of such order, 1362; 

order of — of abducted females, sec, 552. 

Retrospective effect, amendment has no — , 2. 

Retrial, meaning of, 1091; 

previous conviction or acquittal bars a — of the same offence, 1092; 
prev’ous conviction bars a — of a different offence upon the same facts, 1093; 
composition o’ offence during — , 998; 
power of Appellate Court to order — , 1143; 

— must be bv a Court of competent jurisdiction, 1143; 
sco^ of — , 1143; 

High Court’s power to order — in revision, 1208; 

—of accused after discharge of jury, 9i0 1091; 
error in charge when necessitates a — 738. 741; 
acquittal of accused for absence of compJainant bars — . 798; 

— on the ground of omission to examine the accused, 975; 

— on the ground of not examinme the accused at the proper time. 977; 

—in rases submitted to the High Court for confirmation of death sentence, 1059, 
1061; 

—after withdrawal under sec. 494, 1304, 
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Ra cme Ccuii, order of— caiinot be revised under this Code, 1254; 
power of— to nuke complaint m respect of certain oflcnccs, 1238j 
pittcr ol->io conanit to Uie Sc&aons, see 478. 

Rciicu-, no— <3f order passed in possession procccdincs, 44fl{ 
no— of order of atlachrocnt, (see. 146), 463; 

Court cannot — .ts own judcmcnl, 446, 4b3, 1054; 

^f an order of sunururj' dismissal of appeal, 1135; 

High wurt cannot— Its own judgment, ItuS; 
when High Court can — its own judgment, 1167; 

— of an order rc/us-ng to make a complaint by Court, 1255A: 
—of an order under set 4f>8, 1293; 

— of an order under sec 523, 1367. 


Rctiswn of orders of Magistrate acting under enhanced powers (under sec. 30), 69j 
no — of orders passed on a claim to property attached (under sec. 88), 173; 

— of order for production of a document or Uung. 191; 

—of order pa»cd in security proceedings, 228^ 240A, 244B, 2S0C, 276, 294; 
—of orders accepting or rejecting sureties, 3(b: 

— of orders in nuisance cases, 3M; 

— of orders (under set 143), 363Ai 
—of orders under Chap. X, 335; 

— of orders under Chap. XI, 382; 

—or orders under Chap XII, 447, 462, 478A; 
grounds of— of order passed under Chap. XII, 448; 
what the High Court can do m— . 449; 

in<]ucs( proceedings (under sec. 176). 546; 

—of an order of sanction under sec 196, 649; 

— of proceedings under see. 202, 674; 

—of issue of process under set 204, 688A; 

—of order of acquittal passed owing to absence of complainant, 801; 

—of order awarding compensation, 819; 

High Court's power to allow composition in — , 988; 

—of order of sale of properties, 1073; 

—of sentence of whipping, 1078; 

—of order of summary dismissal of appeal, 1135At 

to which Court ^oufa application for— be made, 1168; 

power of— after prior refusal, 1170: 

orders which are open to—. 1173, 1206; 

orders which are not open Co—, 1172. 1207; 

powers of Sessions Judge and District Magistrate ui— , 1174; 

points to be considered in—, 1174; 

suspension of sentence in — , 1174; 

grounds of — by the High Court, 1203; 

how power of High Court may be invoked in — , 1204; 

application for— by a person other than the prisoner. 1204; 

when the High Court will not interfere in — , 1205; 

orders which are subject to—, 1206; 

powers of the High Court m— , 1208; 

power of High Court to direct further evidence to be taken in — , 1209; 

power of High Court to go into facts in — , 1210; 

notice to accused in — , 1218; 

no — lehere right of apoeal exists, 1220; 

no appeal after — , 1220; 

no — after appeal, 1220; 

Code makes no provison for granting costs of — 1221; 

penod of limitation for making application for — , 1221; 

new plea in — , 1221; 

how to show cause m — , 1221; 

limitation for — , 1222; 

nght of accused to be heard in — . 1224; 

— of ordpf fiirHer cer 
— of ore 
— of ord 

Ret’enue Couit. 

—of order of commitment nassed oy Chil or Revenue Court 
— of an order under see. 488. 1293; ' 

—of order sanetioning withdrawal of prosecution by Publie 

—of order granting bad. 1314; ^ ^ t'roteeator, l^CS; 
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—of an order under sec. 503, 1322? 

—of order of forfeiture of bond, 1341j 
- — ^f order of transfer of case, 1395; 

— of order of disposal of pro^rty, 1350, 1354; 

— of order of restoration of property to person dispossessed, 1362; 

— of order relating to property seued by the Police, 1367; 

— of order of release on probation of good conduct, 1439. 

Revival of proceedings under sec. 147 after stay of proceedings, 475; 

— of complaint after dismissal, 681; 

— of complaint after acquittal of accused for absence of complainant, 798; 

— of withdraum complaint, 803. 

Rules, 2B. ... 

RuUnis, conflicting, 2. 

Same transaction, 756; 
instances of — , 757; 
acts not formiug — , 758. 

Sanction of Local Government necessary for prosecution for acts done under Chapter IX 
to disperse unlawful assembly, 319; 

— to prosecute (under set. 195) abolished, 611; 

— for prosecut'on for offences against tlie State, 637; 

form of — , 646; 

effect of uant of such — , 638; 

prosecut'on for other offences not mentioned in sudi— , 639; 

— for prosecution for criminal con^iracy, 640; 
belated, effect of, 640C; 

— to prosecute Judges and public serx'ar.ts. 646; 

power to give such— cannot be delegated, 646; 

who* can give such — , 646; 

offence must be specified in—, 646; 

inqu ry by Government before—, 646; 

want of such—, 647; 

offences requiring— cannot be tried without — , 760; 

—for one offence and conviction for another, 739; 

—of High Court (or prosecution of approver (or giving fal‘e evidence, 964; 
Magistrate giving— for prosecution cannot try the case, 1430. 

Satisfactory account of oneself, failure to give, 249. 

Search of place entered by person sought to be arrested, 111; 

— of women, sec. 52; ' 

— of arrested person sec 51; 

— for document or thing, (sec, 96); 
who can make — , 195; 

only specific article can be searched, 197, 521; 
extent of — , 198; 

— of house suspected to contain stolen property, sec. 98; 
disposal of thines found in — bej’ond jurisdiction, (sec, 99); 

— for persons wrongfully confined, (sec. 100); 
person in charge of closed place to allow—, (sec. 102); 

— under other Acts, 207; 

— to be made in presence of witnesses, 208; 

—without witnesses, 215; 

right of occunant to be present at the—, 211; 

search I'st. 212; 

non-signing of search 1‘st, 212; 
effect of irregular — , 215; 

Magistrate mav direct — to be made in his presence, 217; 

— by Police officer conducting investigation, Klj 
who shall condurt the — , 523: 

— by police must be made before tritnesses, (sec. 103), 525; 

illegal — , damages for, 525; 

refusal of witness to attend — . 214; 

search witness, whether bound to attend Court, 213. 

Search trarranl, when may be issued, (sec 96); 
cond tions nrecedent to the issue of a—, IM; 
seizure without — , 199; 
when— may be executed. 199: 
issue of — must be prompt, 199.. i 
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power to restrict—, (sec. 97) j 
search without — , 201? 

—for publcations containing seditious matter, (sec. 99A); 

—necessary m search by Police Officer dunng investication, 525; 
when oSiccr-in-charge ol police ^tion may require another to issue — , sec. 166. 
Security. Court issuing warrant of arrest against a person may direct — to be taken froia 
him. 152? 

— for production of document, 191? 

— from Person released on probation of good conduct, sec. 562. 

Security for keeptni peace on conviction, (sec 106); 
in what oflences can — he directed, 219? 

Magistrates empowered to order — , 223; 
who can be ordered to give — , 225? 
when order for— should not be made, 226; 
power of Appellate Court to direct — , 227; 

— in other cases, (sec. 107)? 

on what information can — be directed, 230; 

who can be directed to give — , 235; 

Court-fee, 228A. 

SecMrity far good behaviour from person disseminating seditious matter, 243; 

— from person promoting enmity between classes, 244; 

— from vagrants and suspected persons, sec 1()9? 

— from habitual offenders, sec. 110: 

Magistrates empowered to lake— from habitual offenders, 256? 

Court-fee, 228A. 

Security to keep the i>eace or for good bdiaviour, object of, 218? 
amount of—, 293? 

Court-fee, 2284? 

order (or—, 275. 292? 

contents of bond for—, sec 121; 

order for fresh—. 275? 

order for— under special Arts, 277? 

preliminary order for — , 279: 

procedure in secunty oroceed nps in resnect of persons present in Court, (sec. 113) i 
procedure during inouiry (sec 1X7), 288? 
final order for—, 292? 
amount of—, 293? 

sunolementaiy order for larger—, 292? 

order for— against person already undergoing imprisonment, 296; 

jmonsonment in default of — . 306? 

release of person so imprisoned, (see. 124)? 

fresh— after discharge of sureties, (sec 126A)? 

appeal from order requinng— for keeping peace or for good behaviour, sec 406, 228. 
Seditious matter, forfeiture of newspaper or book containing—, feec 99A)? 
security for good behaviour from persons disscnunating — , 243: 
what amounts to dissemination of—, 24Z 
Stirs 


Pohee to seize properfy suspected lo be stoleii. 1424. 

Sentence awardable by High Court. Sessions Judge, and Magistrates, (secs. 31. 32) ? 
nature of sentence must be defined, 72; 

sentence awardable bv Magistrate emoowered under sec 30 of the Code, 78? 

— in case of conviction of several offences at one trial, (sec 351? 

Ma'”strate should commit to the Sessions when he cannot pass adequate — 694. 

695: see. 347? 
apTwalah-I tv of. 70. 1113: 


• award sufficient—, sec 349? 
• ' sec 397; 
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— of an order under sec. 503, 1322j 
—of order of forfeiture of bond, 1341? 

- — of order of transfer of case, 1395; 

— of order of disposal of property, 1350, 1354; 

— of order of restoration of property to person dispossessed, 1362; 

— of order relating to properly seized by the Police, 1367; 

— of Older of release on probation of good conduct, 1439. 

Revival of proceedings under sec. 147 after stay of proceedings, 475; 

— of complaint alter dismissal, 681; 

— of complaint after acquittal of accused for absence of complainant, 798; 

— of withdrav-tv complamt, 803, 

Rules. 2B. 

RuUnss, conflicting, 2. 

Same tramaclion, 756: 
instances of^ — , 757; 
acts not forming — , 758. 

Sanction of Loral Government necessary for prosecution for acts done under Chapter IX 
to disperse unlawful assembly, 319: 

— to prosecute (under sec. 195) aboliihcd, 811; 

— for prosecution for offences agrunst tlie State, 637; 

form of — , 646; 

effect of want of such — , 638; 

prosecut’on for other offences not mentioned In such — , 639; 

—for prosecution for criminal conspiracy, 640; 
belated, effect of. 640C; 

— to prosecute Judges and public ser\’ants. 646; 
power to give such-<annot be delegated, 646; 

^ho* can give such—. 646*, 
offence must be specified in—, 646; 
inqu-ry by Government beforo— , 646: 
want of such—, 647; 

offences requiring— cannot be tried without—, 760; 

—for one offence and conviction for another, 739; 

— of High Court for prosecution of approver for giving fal«e evidence, 964; 
Magistrate giving— for prosecution cannot try the case, 1430. 

Safts/oefory account of oneself, failure to give, 249. 

Search of place entered by person sought to be arrested. III; 

— of women, sec. 52 j 
—of arrested person sec 51 j 
— for document or thing, (sec. 96); 
who can make — , 196; 

only specific article can be seardicd, 197, 521; 
extent of — , 198; 

—of house susp^ed to contain stolen property, sec. 98; 
disposal of things found in— beyond junsdicUon, (sec. 99); 

— for persons wrongfully confined, (sec. 100); 
person in charge of closed place to ^low — , (sec, 102); 

— under other Acts, 207; 

— to be made in presence of witnesses, 208; 

— ^without witnesses, 215; 

right of occuoant to be present at the—, 211; 

seardi 1 st, 212; 

non-signing of search Tst, 212; 

effect of irregular — , 215; 

Magistrate mav diiect— to be made in his presence, 217; 

— by Pol'ce officer conducting investigation, 521; 
who shall conduct the — , 523s 

—by police must be made before sritneses, (sec. 103), 525; 

illegal — , damages for, 525; 

refusal of witness to attend — , 214; 

search witness, whether bound to attend Court, 213. 

Search w-orronl. when may be isaied, (sec. 96); 
coad tions nrecedent to the issue of a—, lOT; 
seizure without—, 199; 
when— may be executed, 199; 

issue of— oust be prompt, 199.. | . , . ' _ 
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power to restrict — , (sec. 97); 
search without — , 201; 

—(or pubLcations containing seditious matter, (sec. 99A); 

—necessary m search by Police Ofiicer dunng in\estitation. 52Sj 
when officcr-in-charge ol poLce station may require another to issue—, sec 166. 
Secuntv, Court issuing warrant of arrest a^st a person may direct— to be taken from 
him. 152; 

— for produrtion of document, 191; 

—from pierson released on probation of good conduct, sec. 562. 

SccuTiiy foT keeping peace on conviction, (sec 106); 
m what offences can — be directed, 219; 

Magistrates empowered to order — . 223; 
who can be ordered to give — , 225; 
when order for— should not be made. 226; 
power of Appellate Court to direct—, 227; 

—in other cases, (sec 107); 

on what information can — be directed, 230; 

who can be directed to give—, 2^; 

Court-fee 22 aA, 

SecurUy ]ot good Mtavtour imm pci*ion dissaninatme seditious matter, 243; 

— from person promoting enmity between classes, 244; 

—from vagrants and suspected persons, see 109; 

— from habitual o^enders, sec 110; 

Magistrates empowered to lake— from habitual offenders, 256; 

Court-fee, 228A. 

Seeunty to keep the neace or for good behaviour, object of, 218; 
amount of—, 293; 

Court-fee, 228 A; 

order for—, 275. 292; 

contents of bond for—, sec. 121; 

order for fresh—. 275; 

order for— under soeoal Arts, 277; 

preliminary order for—. 279; 

procedure in seeunty proceed ng$ 5n resnect of persons present Jn Court, (sec. Il3}f 
procedure dunng inouiry (sec 117), 288; ” 

final order for—, 292; 
amount o( — , 293; 

fiunolementaiy order for lanter— , 292: 

order for— against person alreadv undergoing imprisonment, 296; 

imorisonment m default of—, 305; 

release of person so imprisoned, (sec 124): 

fresh — after discharge of sureties, (sec 126A); 

apT>eal from order requiring — for Keeping peace or for good behaviour, sec. 406 228 
Seditious maiUT. forfeiture of newspaper or book containing— , f««c. 99A); 
security for good behaviour from perwns disseminating — , 243; 
what amounts to dissenunation of — , 242. 

Sehure of weapons bv Police, sec 53; 

— of documents or things, 199; 

procedure upon — of property bv Police 1363: 

conditional order as regards such property, 1364: 

inquiry regarding the right to such property. 1365; 

procedure where no claimants appear. I367A: 

power to sell perishable propertv sewed bv oolicc ?<c 525; 

Police to seize property suspected to be stolen. 1424. 

Sentence awardable by High Court, Sesrions Judge and Afag.stratcs, (sees. 31 3 ?» 
nature of sentence must be dellncd, 72: ’ 

sentence awardable bv Magistrate emoowered under mc 30 of the Code. TR. 

— m case of conviction of several offences at one trial, (sec 35); 

Ma<"strate should commit to the Sessions when he cannot pass 2 d<v..... 

695: sec 347; g 

aoocalab’l'tv of. 70 1113: 
some — must be passed on convirt’on. 794. 1047; 

— awardable m si’mmarv trial, 862: 

procedure where 2nd or 3rrf c’ass Magistrate cannot award su(5ftcr,t-. 
pass'ne — before iudement, 1045: ‘ ft: ^ 

— on offender already sentenced for anoiber offence, sec 397; 




INDEX 


J03 


Solilary confinement, sentence of — when can be awarded, 74, 

Special jutisdiction, instances of, 7. 

Special jurors, number of, sec 312{ 
list of—, sec. 313. 

S/>cciaf law, meaning of, 5} 

procedure of — not affected by this Code, 32; 
tnal of offences under — , 63; 
arrest without warrant under — , 120; 
order for secunty under — , 227. 

Special Magislrate, sec 14, 

Spccuil pouers, instances of — , 8. 

Speech. 243, 373B. 

Statement of witnesses before Police officers in a Police investigation, 501; 

— of approver before police, 501A; 

— to police not to be signed, (sec. 162). 501; 

joint — , SOI; 

use of such — , 502; 

nght of accu'ed to get copy of—, 503; 

record of — and confession before a Magistrate, 508; 

who can record — , 510, 520; 

mode of recording — , 516; 

procedure in recording — , 514; 

irregularity in recording confession or—, 1042, 1403. 

State, sanction of Govt is necessary for prosecution for offences against the , 637; 

preliminary inquiry by police-oificer before such prosecution, sec 296A. 

Stay of proceedings of Criminal Court pending civil suit, 989; 

District Magistrate cannot stay proceedings pending before subordinate Magistrate, 
44; 

who can order—, 939,* 

power of High Court to stay proceedings of lower Co’,irt, ]215. 

Stofen property, person in possession of— may be arrested without warrant, 117; 
search of house suspected to contain—, (sec 98), 
order for secuntv against persons who aid in concealment of—, 260; 
list of, admissibility of, 501; 

Joint trial of person committing theU and person receiving—, 780; 
paj-ment of money found on accused to innocent purchaser of—, sec 519; 
compensation to bona fide purchaser of— out of fine imposed on accused. 1420* 
power of police to seize property suspected to be — 1424. ' 

Submission of case to a superior Magistrate, 1001; 

— of sentence of death bv Court of Session to the High Court, sec 374; 

— of a case under sec 552 to a 1st class htagistrate, 1437; 
procedure on such — , 1062. 

Subdtvistonal Magistrate, sec 13; 

Magistrate subordinate to the — . sec. 17* (2) ; 
power of — to transfer cases, 13^ 

Subordination of AfagisCrate and Judges sec 17; 

— of public servants, 615; 

—of Courts, 631. 

Successo^^in office, powers of — to act on evidence recorded by his predecessor 415 IQII 

powers of Magistrate and Judge may be exercised by his—, 239, 1352‘ sec 559 
Suicide, police to inquire and report — . sec 174; 
power to summon persons, sec 175 

Summary trial, order under sec 106 mav be made in a , 222; 

no aooeal from certain convnct'ons in — , sec 414; 
chance of procedure dunnv— . 855; 

Magistrates empowered to hnid — 856; 
offences inabie summanlv, 8.S7 K8j 
— of non-summarv offences, 857; 
offences not triable ci’nmanly, 859; 
when — is improper. 860: 

power of Bench of hfagistrotes to hold—, sec 26ls 
procedure in — , SSI; 
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cross-examination in — , 837; 

limit of imprisonment in — , 862} ' 

record of — , 863, 870; 

evidence in — , 864; 

frame of charge, 865; 

examination and plea of accused, 867; 

language of the record and judgment in — sec. 265; 

compensation may be awarded (sec. 250) in—, 807, 862; 

Presidency Magistrate cannot hold — , 856; 

— of certain cases of contempt of Qmn, 1261.. 

Summing up by prosecutor, when accused does not adduce evidence, sec. 289; 

— of case by the Judge to jury, 912; 

— of evidence, 913; 

— of case to the assessors, 941. 

Summons, form and contents of, 143; 

— ^by whom to be served, 143; 

— how served, 144; 

service of — when person cannot be found, 145; 
service of — outside local limits of Court, (sec. 73); 
issue of warrant in lieu of — , 181; 

— to produce a document or other thing, 191; 

issue of — in security proceedings, 281; 

issue of — to witnesses in possession proceedings. 436; 

issue of — or warrant for offence committed beyond local jurisdiction, (sec. 186); 
error or omission in — , 1408, 

SumfMORs case, defined, sec. 4 (v); 

procedure of inqury in security (peace) proceedings shall be as in a—, 288; 
procedure in a nuisance case shall be as*in — , 346; 

* procedure under sec. 145 whether to be as in—, 409; 
commitment of— to the sessions. 694; 
issue of warrant to witnesses in a — , 792; 
tna! of warrant case as—, 786, 790, 820; 
trial of— as warrant case, 797; 
charge need not be framed In—, 788; 
particulars to be «tated to accused in — , 787; 
trial of—. Ch. XXj 

conviction on plea of guilty In — 789, 790; 
issue of summons to ivitnesses in—, 792; 
payment of process fee, 793; 
cross-examination of witnesses, 791; 

conviction of offences not limited by complaint or summons, 795; 

non-aopearance of comniainant, effect ot 796; 

revival of cbmnlaint, 795; 

death of complainant, 800; 

withdrawal Qoi. 

stonpage of 249, 804; 

joint trial of 

procedure in complainant or accused, sec. 445; 

exam' nation of complainant and witnesses in — , 791; 
examination of accused in — . 973; 
record of evidence in — , 1024; 

procedure in — as to European British Subjects, sec. 445. 

Supervision notes, 537. 

Sureties, number, character and class of— to be set out in the preliminary order. 280; _ 
extent of liability of — on forfeiture of bond, 3(X), 1337; 
power to reject — , 301; 
inqui^ into the fitness of — , 30; 
rejection of — previously accepted, 301; 
test as to the fitness of — , 3(G; 

revision by High Court of orders as to the fitness of sureties, 305; 
discharge of — , 315; 

— mav apoly at any time for discha^e, sec. 502; 

aopeal from order ref'King to accept or rejecting — , sec. 406A| 

bail bond of — . sec. 499; 

admiss'bilitv of judgment of conviction of principal in proceeding against—, 1339; 
procedure in case of insolvency or death of—, sec 514B. 
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Suspension of Judges and Magistrates, (sec 26); 

—of sentences by Government, s«. 401; 

— of sentence pending appeal, 1154; 

—of sentence pending revnsion, 1174; sec 438. 

Suspicion, order under Chap. VIII cannot be pa^ed on mere—, 250, 27J; 
mere— is not evidence, 271, 272; 
cognizance of offences upon mere-^ 591. 

TeltSToph. place of tnal of offences against — sec 184. 

Tank, order for fencing a — , 329. 

Temple, order under sec 145 as regards — , 406; 
attachment of— (under sec 146), 455 

Tkrif, place of tnal for the offence of—, sec 131. 

Thief, habitual, 259 

ri//f, question of— not to be decided (under sec. 144), 375; 

— not to be decided in inquiry under Chapter XII, 410; 
order under sec ‘“145 confers no — , 428; 

no order of disposal of properly should be passed when question of— arises, 1347. 

Trade or occupation when becomes a nuisance, 237 

Transaction, joint trial of offences commuted m the same — , (sec. 235); 
acts forming part of the same — . 756, 757, 778; 
offences which are not committed m the same — , 758, 779; 
joint tnal of persons accused of offences committed m the same—, 778. 

Transpoilatwn, judgment m sentences of, sec 368; 
execution of sentence of—, 383; 

— in default of fine, 70 


Transfer of Subordinate ^fag^strale from one area to another m the same distnet, 44; 
power to continue tnal after — , 94; 

—of terntory from Bntish India to Native State. 4, 552; 

power of High Court to— case from Court outside jurisdiaion, 571; 

—of case from Magistrate taking cognizance on his omi informatjon, 593; 
right of accused to demand— m such case, 594; 

—of case by Magistrate (sec 192), 598; 
when cases can be transferred, 600; 
to whom case can be transferred, 602; 
effect of — of case, 603; 

procedure before and after — of case, 604, 605; 

— of case from mry district to non-jury district, 876: 
de novo trial whether necessary on — of Magistrate. 1014; 

— of proceedings from one Magistrate to another, 1018; 

—of appeal by District Magistrate to first class Magistrate, 1104, 

—of appeal bv Sessions Judge (o Additional Sessions Judge, Ill(); 
power of Maeistrate to make complaint (under sec 476) after his — , 1238; 
power of High Court to— cases, (sec 526); 
what cases may be transferred, 1370; 

what cases may be transferred for the second time, 1370A; 
conditions precedent to—, 1369; 

of case where it is expedient for the ends of justice, 1382; 

grounds of—, 1371—1378. 1390, 1391; 
instances of reasonable apprehension for — . 1372; 
what are not grounds of — , 1379; 
onus of proving grounds of — , 1380; 

of case for convenience of parties, 1381; 

to what Court case mav be transferred. 1384; 
who can apolv for — . 13M; 
mode of making apolication for — . 1386; 
adioumment compulsory on — , 1387; 
adjournment costs m cases of — , 9W; 

hlagislrate proceeding with the case after issue of rule by High Court for , 1388- 

forfeiture of bond m cases of — , 1388; ' ’ 

— by Court to itself, sec 526A; 

power of Govcmnor-Ccncral to direct — of cnminal, case, sec 527; 
power of Sessions Judge to — cases, see. 528; 

power of Chief Presidency or District and Sub-divusional Magistrate to— cases, sec 
528; 

powers of Sub-divisional Magistrate and District hfagistratc nature of, m cases 


when case can be so transferred, 1390; 
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\ can be so transferred, 1390} 

\. 1393; 

;ns for — , 1392; 

unties of Maeistrate to whom case is transferred, 1394; 

.. of order of — , 1395; 

^ seturjfj' pToceedingSt 277A, 334 ' : 

. lee, order under i,tc. 145 in respect of a — ■, 406. 

Tnal, meaning of, 19, 1088; • - 

— when begins, 19; 

— in warrant cases, when begins, 19, -830; 
ordinary place of — , (sec. 177); 
holding — outside British India, 550; 

— of accused where act is done or where ainsequence ensues, 554, 556; 
place of — W’here act is offence by re'ation to other offence, (sec. 180); 
place of — where scene of offence is uncertain, ^5; 
place of — of offence committed on a journey, 568; _ 

place of — in case of doubt to be decided by Court, 570; 
separate — , when not iliegal, 759; 

— of persons previously convicted of offences against coinage, stamp-law or property, 
sec 348; ' 

— ^by jury of offence triable with assessors, sec. 536; 

— with ^assessors of offence triable by jury, sec. 536 
Tributary Mah^s are not within British India, 4 

Unlawful assembly must disperse on command of Magistrate or Police officer, (sec. 127), 
317; 

use of fire arms by police to disperse — 318; , 

‘ use of military force to disperse — , sec. 129. _ 

Unlav)1ul obstruction, 324. • ' 

t/nnecpjsary restraint* comolainant or witnesses shall not be subjected to — , 536. . 
User of right, sec. 147, 473 

Vogrants, arrest of— and vagabonds without warrant, 121; 

security for good behaviour from — , sec. 109 
Verdict cf the jury in nuisance cases. 354; 

Mag’Strate bound bv— , 355; 

— after time fixed, 352; • * 

extension of time for delivery of-^,'352;' 

procedure on omission of ju^ to return—, 361; ' - • 

retirement of jurv in Sessions trial to consider — , 925; 
delivery of — by jury, 926; 


, 

be corrected, 931; 

— must be corrected immediately. 931; 

— in High Court when to rvevaiJ, sec. 305; 

— in Court Session when to orevail, sec. 306; 

reference to High Court where SessHjns Tudge disagrees with the — of the jury, 936; 
aooea! from — of jury shall lie on a matter of law only, 1123; 
interference with the — of the jury of the High Court, 1151, 1252. 

Verification of confession, 519A. 

t^ieie of p'ace of offence bv furors or a^essors, {sec. 293); 

— by Magiftrates and Judges, 2420 
Village Headman, Code does not apply to, 10; 

— IS a Mag'strate, 139A; 

duty of — to reoort certain matters (sec 45), lOlj 
■ rules for the appointment of — , 107. 

Village Police officers, 11. 

IVont of ostensible means of subsistence, 248. 

Warrant. pol'Ce officer making arrest mast have the — with him, 108; 
when Police mav arrest without — , <sec. W); 
form o' — of arrest, 148; 
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language of — , 149; 

— by telegram, 149; 
cancellaton of—, 151; 

— to whom to be directed, 154; 

— by Presidency Magistrate sh^l be directed to police officer, 154; 

— directed to landholders, {sec. 78); 

notification of substance of — , 157; 

execation of— outside British India, 160; 

execution of— by police officer outside junsdiction, sec 84; 

-issue of — m licu of or in addition to summons, 181; 


procedure where such— is issued by Subordinate Magistrate, (sec. 187); 
direction of— for execution, sec 384; 

— with whom to be lodged, sec 383; 

— for levy ol fine, sec. 386; 
who can execute — for levy of fine, sec 387; 
return of — on execution of sentence, sec 400; 
error or omission in — , 1408; 
endorsement of — , 155; 

. — under Special Acts, 156. 

Warrant case, defined, see. 4 (w); 

procedure in inquiry in good-behaviour case shall be as m—, 288, 831; 
procedure m— in must be stnetiv /oJIoned, 821, 825; 
tnal of — as a summons case. 786, 820; 
trial of summons case as — , 797; 

' joint tnal of summons and — , 78$. 788; 

procedure in— where European Bnlish subject is complainant or accused, scr. 446; 
summoning of pfosepition witnesses, 824; 

right of cross examination of nrosccution witnesses before charge, 823A, 836, 846, 
charge when to be framed, 829, 
charge, 830; 

convict'on on plea of guilty. 833; 

right of cross-examination of prosecution witnesses after charge, 836, 846; 

cross-examination on a subsequent date. 837; 

examination of remaining prosecution witnesses. 838; 

written statement of accused, 842; 

summoning and examination of defence witnesses, 845, 

.argument, 842A; 

withdrawal of complaint is not allowed m— , 802. 851; 

— of remaining charges on conviction on one of seseraJ charges, sec. 240 
trolcr, dispute regarding nght to use of — , 466 

Way, order for removal of obstruction to public— or thoroughfare. 321, 325; 

dispute regarding right of—, 466 
Weight of confession, 519A 

ll’cig/irs and Measures, inspection by Police of — . sec 153 
Whipping, rules as regards — . 77; 

cxecjtion of sentence of — , sec 390; 

— in addition to imnnsonment. sec 391; 
poslDoncracnt of— till after itnpnsonmcnt, lOTSi 
mode of inflicting the punishment of — , sec 392; 

— not to be executed by instalments, sec 393; 
persons exemoted from sentence of — . see 393; 

not to be inflicted if offender is not in a fit state of hf-' 

procedure, if— cannot be infl’cted. sec 395; 
rwsion of sentence of — . 1078; 
appeal lies from sentence of—, see 413 
ll'i/e, wroncful confinement of— hv hudi- 
ncht of— to maintenance. 127.5 
order of maintei’"’'’"' 



